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WAR IEPARTMENT 
Aney- Service Forces 

In the Of'!ice of The Judge Advocate General 
Washington,D.c. (1) ·: 

SPJGH 
CM 259155 12 AUG 1944 

U N I· T E D S T A T E S ) ANTIAIRCRAFT ARTILIERI TRAINING CENTER· 
) CAMP STEWART, GEORGIA 

Te 

First Lieutenant; SCorr W. 

) 
) 
) 

Trial by o.c.:M., ccnvened at 
Camp stewart, Georgia, 7 

KELLI (0-280193), Coast ) July 1944. Dismissal, total 
Art.:i.llery Corps. ~ forfeitures and confinement 

for one (1) year. 

OPINICN of the BOARD CF REVIEW 
DRIVER, O'COONOR and LOrTmHOS.,Judge Advocates. 

1. The Boa.rd of' Review has examined the record of trial 1n the case of • 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. · 

2. The accused was tried upcn the foll~ Charges and Specificationst· 

CHARGE Ia Violation of the 61st Article of War. 

Specification& In that First. Lieutenant Scott w. Ke~, S4.5th Antiiair
cratt Artillery Automatic Weapons Battalion,· did without proper 
leave absent himself from his organization at Camp sten.rt, 
Georgia £ran about 000112 June 1944 to about 034S 13 June 1944. 

CHARGE IIa Violation of' the 96th Article of War. 

Specification l: In that First Lieutenant Scott 11'.Kelly, .54.,th Antiair
crai't .Artillery Automatic Weapons Battalion, did, at Savannah 
Beach, Georgia, on or about; 12 June 19th, with intent. to deceive 
one Mr. Dent, room clerk of the Hotel '.Iybee, wrongfully and un-
1~attempt, ·to register at the Hotel 'lybee by signing a 
fictitious .IW18-' to wit, •Lt. Graham•. 

Specification 2a In that First Lieu.ten~ Scott w. Kelly, 545th Antiair
craft Artiller,r Automatic Weapons Battalion., did, at Savannah 
Beach, Oeorgj,.a, on or about 12 June 1944 wrongi'ully enter room 
number 310 in the Hotel Tybee, without the knowledge or C0118ent of 
the owner or management of said hotel. 

CHARGE llia Violation of the 95th Article o£ War. 
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Specification: In that, First Lieutenant Scott w. Kelly, 545th 
Antiaircraf"t .lrtillery Autanatic Weapons Battalion, did, on 
or ab6ut 12 June 1944, at Savannah, Beach, Georgia., wrong~ 
am un1a1rf'ully introduce a woman, .not his wife, namely, Mrs. 
c. J. Leon, in roan 310., Hotel 'lybee., for immoral purposes • ., 

He· pleaded not guilty- to all Speci1'icaticns and Charges, and -was foond guilty 
of the Specification, Charge I, except •0001 12 June 194411 , substituting 
therefor •0601 12 June 1944", and guilty of all other Specifications and 
of all Charges. Evidence of one previous conviction by a general court • 
martial of absence without leave for four days and of the wrongful wearing 
of campaign r.ihbons on two occasions was considered by the court. The ac
cused was sentenced to dismissal, total forfeitures., and confinement at hard 
labor for five years. The renewing authority approved the sentence, but 
reduced the period of confinement to one year, and forwarded the record of 
trial for action under the 48th Article of War. . 

J. The evidence for the prosecution is summarized as follOW'SI 

a. The Specification, Charge I I An extract copy (Ex. P-1) of the 
mom:ing report of Headquarters., 545th Antiaircraft Artillery Autanatic W~pon$'
Battalion, Camp stewart, Georgia, the organization of accused, shows Mi . 
from duty to absent without leave as of 0001 on 12 June 1944• · Accused was 
authorized to be absent tm week-end beginning Saturday., 10 June, as it was 
customary for officers to sign out "Voco• until midnight on Sundays without 
a pass. The officers• register (Def. Ex. D-1) shows that accused signed out 
at 1430 on 10 June. At 0815 on· 12 June (Monday) accused telephoned the 
battalicn adjutant and stated that he had missed the morning bus, was still 
at Savannah Beach., and would try to return on the 1100 p.m. bus. The 
adjut;ant, First Lieutenant Harry B. Jones, did not remember signing a pass 
for accused on 10 June, but it was possible that he had signed one. A week
end pass would 'be good .until 0600 on Monday. No record of such passes was 
kept. At about 0115 on 1.3 June, Sergeant Edward F. Cottrell, a military 
policeman, learned that accused ·was in the custod;y of civilian police. When 
he went to the police- station Sergeant Cottrell saw a pas·s, good· until 0800 
on 12 June, which accused had. Accused said it did not mean an;ything, and 
tore it up. At 0345 accused was released, and Sergeant Cottrell took him to 
the Fort Screven guardhouse (R. 7-12, 41-42). 

, ~- The Specifications, Charges II and IIII Two enlisted men of 
the sane orgamzation as accused rented roan 310 at the Tybee Beach· Hotel, 
Savannah Beach, Georgia, on 10 June; accused spent that night with them; at 
about 1700 on Sunday, 11 June( they turned in the key; and at that time the 
roan was left ,unlocked (R. 22J. · 

Mrs. Mae Leon, a waitress, testified that, she met accused at the 
"Brass Ralln at about 8130 p.m. on 12 June, he invited her to have a few drinks 
and she accepted. Later, at about 10:00 p;.in., she suggested catching a bus 
bad! to Savannah and they had an argument. She had been drinking before she 
met accused, and remembered nothing after the ·argument until she was awakened 
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in a hotel room by- the manager of the hotel and a policeman. Later, 
while in jail, she asked accused hOW' she •got to the roan• and he told her 
•to shut; up and go \o sleep• (R. 35-40}. 

On the night of 12 June, a little before midnight, James M• Williams, 
'a bell hop at the Hotel Tybee, met accused in the hotel hallway. · Accused 
asked. for a pass key to enter room 310 so he cou1d get his cap and tie. 
Williams obtained the key at the desk, opened room 310 and stood in the hall 
'While accused struck a match, found his cap and tie, and came out. 
Williams observed a nude "lady" lying on the bed. When they came down
stairs, accused went over to the desk to talk to the clerk. Mr. c. A.. 
nent, assistant. manager of the hotel, testified that between 11130 p .m. 
and midnight the bell boy reported "what was going on 'in the room",and just 
afterward accused came to the desk, :wanted to register, and printed 
"Graham 1st Lt. Camp st~wart CO" on a registration card (Ex. p-2). When 
accused asked for room 310 Mr. Dent refused hi:m. the roan, because it had 
been report.ad a wan.an was there. Accused then wanted to register for "the 
girl he had in the room• and stated that he did not .:want the roan for · · 
himself, bu.t Mr. Dent told him he would have to get her out; of there. 
The rate for the room was mt mentioned, and Mr. Dent voided the card. 
Roan 310 1ra.s not re:alied on 12 June, accused did not register in his own 
name, an:l M:r. Dent did not authorize accused to use a:ny room in the hotel 
(R. 14-25). . ·_ . . .. 

·· Mr. J. A. Bram, manager of the hotel, testified that he was ad
vised by Mr~ Dent on the night of 12 June that someone was in room 310 al
though it -.as not rented. }.{r. Brown went to that room between 11:00 and 
11:15 p.m., lmocked several. times but received no answer, an.d opened the 
door with his pass key. He saw a nude ll'Oman on the bed, tried unsuccess
ful'.cy- to awaken her, and went downstairs to call the police. He had · 
noticed a bag, tie and officer's cap in the room. In about ten minutes he 
returned to the roan with Mr. Robert F. Smith, a policeman, and found that 
the cap, bag and tie were gone. They awakened the woman by- using wet 
towels, she dressed, and they took her dolfllstairs. She and the policeman 
went oat. to look for accused. They- found him in front of the •Novelty- Bar•, 
and the policanan took accused arxi the woman to the police station. On 
the~ there they stopped at the hotel and accused said "Well, you got 
me". Yr. Brown had. not given accused permi~sion to use the roOD1.. On cross
exammation Yr. Brown stated that Mr. Dent had not told him there was a 
woman in :t.he room, 'but that someone wanted to use the pass key (R. 2,-33). 

. When Sergeant Cottrell· saw accused at the police st11.tion he 
advised accused that •the least he said the better• it 110uld be far him. 
Accused volunteered to him that at about 2100 on 12 Jlllle he met a "young 
lady" at the Brass Rail; they had several drink3 and became rather in
toxicated; they went; to room 310 in the ~bee Hotel; and accused went 
downstairs :for a couple of drinks _and returned to the room. Accused stated 
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further that having learned from the bell boy that Mr. Brown had been to · 
the room, be went to the desk and tried to rent the room, signed the · 
register, but re!used to pay the rate of $7 that was aaked for the rocn. 

· Accused said that be was trying to protect the girl and was going to leave 
after renting the room (R. 41-45) • 

4. Captain Loner t. Richardson testified for the defense that on 
\ 

Saturday, 10 June, he went to the battalion adjutant and obtained passes 
for himself, accused and amther officer, ef!ective from about 1,300 on 10 
Jtme until 0600 on 12 June. The passes were signed by Lieutenant Jones• 
The three officers went to Savannah together, accused left the others at. the 
DeSoto Hotel, and the next. ~, Sunday, Captain Richardson saw him at 
Savannah Beach {R. 45-49) • · · · 

Accused testified thal; oh the evening of• 12 June be went with a 
friend to the Brass Rail, Savannah Beach, for a steak dinner. "Whil.e wa.it
ing ha went over to play the slot machines and there met Mrs. Lem. She 
had a drink with him, and later came to their table. She had about two more 
drinks there. At about 9:00 or 9:30 p.m. accused stated that he was catch
ing the one o'clock bus, she said she was going on the same bus, and he 
suggested that they go to the Hotel Tybee and wait. They had two or three 
drinks at the hotel, and Mrs. Leon became "quite into7.;i.cated•. Thinking 
that she needed to "sleep it of1'11 , accused took her to room 310, 'Where he 
had spent the week-end. Mrs. Leon sat on the bed, "flopped• oTer and went 
to Bleep. Accused left his CaP, tie aI)d bag in the room, locked the door, 
and went dollil to the bar. He .did not undress Mrs. Leon nor touch her, and 
did not remain in the roan more than a f9 moments (R. S0-52). 

He ordered a bottle of beer, went up to the room and knocked but 
received no response, went back downstairs, and waited until about eleven 
o'clock. He returned to the room and knocked seTeral times, found a bell 
boy in the hall, and asked that he open room 310 so accused could obtain 
his cap and bag. The bell boy le!t, then returned and unlocked the door. 
When accused entered the room he saw Mrs. Leon on the bed, without any 
clothes. She had been fully dressed when he left her previously•. He and 
the bell bey looked at each other, said nothing, accused obtained his things, 
and went down to the desk. He registered as Lieutenant Graham, asked for 
room 310., and stated that he did not want .the roan for himself. He did not 
obtain the room, and went to the bus station. He did not have intercourse 
with Yrs. Leon (R. 52-53). 

On cross-examination and examination by the court, accused stated 
that he went to room 310 because friends had occupied it over the week-end 
and be knew it was open. Mrs. Leon was able to walk to the hotel. When 
she becane intoxicated he took her upstairs lli.thout registering. He left 
her in the room because he intended waking her later to take her out of the 
hotel after she had "slept it off"• He did not have consent to use the 
room. He signed the register as Lieutenant Graham because he did not -want 
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-to "become involved•. When he saw Mrs. Leon's condition, the only thing 
he thought. of -.ras to see that she was not disturbed. The reason he did 
not take the room when he registered was that the clerk wanted the double 
rate, $7, lvb.ereas accused insisted that he did not want it for himself. 
"When accused went to the desk to register, he did not know that Mr. Brown 
had been to the room (R. 53-59) • 

5. Sergeant Cottrell, recalled by" the prosecution, stated that ac
cused told him that l'lhen he returned to the hotel room .from downstairs he 
learned from the bell boy that Mr. Brown had visited the room. The 
policeman, Smith, recalled by the court, added nothing material to his 
original testimony (R. ,59-63). 

6.- l• The Specification, Charge I 1 '!he evidance shows that accused 
was absmt without leave from about 0601 on 12 June 1944 to about 0345 on 
13 June, as foun:i by the court. Accused did not return to his station at 
the expiration of his week-end pass. · 

b. The Specifications, Charges II and IIIt On the evening of 12 
June accused became acquainted with Mrs. Mae Leon while he was in the Brass 
Rail at Savannah Beach, Georgi.a, waiting £or his dinner to be served. She · 
had two or three drinks with him. Later in the evening he and Mrs. Leon 
want to the Hotel Tybee to wait for the one o'clock bus to Savannah, which 
both were to take. They had two or three drinks there, and accused then 
tock Mrs. Leon up to room 310 in the hotel, 'Where he had spent the night of 
10 June, and which he knew was unlocked. Accused had no consent to use the 
room and had not registered for it. So far as the hotel management was con
cen.ed it was an unoccupied roan. 

Shortly before midnight accused, who had gone downstairs and re
turned, asked a bell boy to unloclc the r~om for him so he could get his 
bag, tie and cap. The bell b0,1 went to the desk for the pass key and reported 
that accused wanted to enter the room for that purpose. The manager of the 
hotel went to roan 310, opened the door nth his pass key, and saw Mrs. Leon 
asleep on the bed and completely nude. He locked :the door, went back down
stairs and called the police. The bell boy admitted accused to the room, 
accused obtained his things a.IXi went to the desk. He signed a registration 
card in the name of Lieutenant Graham (a fictitious name) and asked for 
roan JlO. When the clerk asked a double rate for the room. (according to ac
cused) or refused to rent him the roan because there was a woman there 
(according to the clerk), the card was voided and accused did not take the 
room. During the conversation accused stated that he did not want the room 
£or himself, but £or the woman in the room. 

Accused claimed that he did not take Mrs. Lem to the room for 
immoral purposes, but merely to permit her to sleep off a corxiition of in
toxication. He stated that she became quite intoxicated after taking some 
drinks at the hotel. All ·of the surrounding circumstances shown in the 
avidooce satisfy the Board that the explanation given by- accused is not correct. 

-s-
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It appears unnecessary to repeat in detail the circumstances ref'e?Ted to, 
other than to state that accused surreptitiously took a woman, whan he had 
not known previously, to a hotel room, a.f'ter having taken a number of 
drinks 'With her·. 

The evidence sustains the findings of guilty of both Specifica
tioos, Charge II, aIXi of the Specification, ChBr'ge III. However, it becomes 
necessa?y to determine whether the offense involved under Charge III was a 
violation of the 95th Article of War, or only of the 96th Article of War. 
In a number of cases instances of illicit relations with women have been 
held to be violations of the 95th Article of War. Usually, the offense has 
involved either adulte:cy- by a married_ officer (as in CM 208296, Huskea, 9 
BR l, and CM 228053, Peterson, 16 BR 54 (59)) or publicly introducing as his 
wife a woman not in fact his_ wife (as in Cll 227791, Fahres, 15 BR 357, 2 
Bull. JAG l4). In the present case accused 1ra.s not shown to be married, did 
not introduce the wanan as hl.s wife, and did not make a flagrant display of 
his effort; to have illicit relations with her. His offense was an isolated. 
instaree and not a prolonged course of conduct. In the opinion of the Board) 
it was a violation of the 96th Article of War, rather than of the 95th Ar
ticle of War (CM 235295, Anderson, 21 BR 369). 

1• The accused is J6 years of age. The records of the Office of The 
Adjutant General show his service as follows I Appointed second lieutenant, 
Infantry-Reserve, A:rrrr:f of the United States, l Ma~ 1931; accepted 5 May 
1931; appoint~nt:. terminated JO April 1936; temporarily appointed first 
liei1tena.nt, Anny of the United States, 3 october 1942; accepted and active 
du.tS" 10 October 1942. . 

. 8. The court was legally constituted. No errors injuriously affect
ing the substantial r.ights of accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally suffi
cient to support only so much of the findings of guilty of the Specification 
Charge III, and of Charge III, as involves a violation of the 96th .Article of 
War;. legally sufficient to support the findings of guilty of all other 
Specifications and Charges; and legally sufficient to support the sentence 
and to warrant confirmation thereof•. Dismissal is authorized upon convictiai 
of a violation of the 61st or the 96th Article of war. . 

, Judge Advocate. 
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1st Ind. 

War Depu-tment, J.A..G.o., 21 AUG 1944 - To the Secretary of war. 

. 1. Herewith transmitted for the action of the President· are 1.he record 
of trial and the opinion of the Board of Review in the case of First 
Lieutenant Scott W. ·Kelly ( 0-280193), Coast Artillery Corps. . 

2. I concur in the opinia;i. of the Board of Review that the record of 
trial is legally sufficient to support. only so much of the findings of guilty 
of the Specification, Charge III, and of Charge Ill, as involves a violation 
of the 96th Article of war; legally suffici1:11t to support the findings of 
guilty- of all other Specifications and Charges; ·and legally sufficient to 
support; the sentence and to warrant calfirmation thereof'. The accused was 
absent without leave for part of a day {Spec., Chg. I), while in that status 
wrongfully introduced a woman not his wife into a· hotel room for inmoral 

· purposes (Spec., Chg. III), entered the room without the knowledge or con
sent of the hot el management (Spec. 2, Chg. II), and wrongfully attempted to 
register for the room in a fictitious name lspec. 1, Chg. II). Evidence of 
one previous cmviction by general court-marliial.' of absence without leave for 
four days and of the wrongful wearing of campaign ribbons on two occasions was 
ccnsidered by the court. The Staff Judge Advocate stat.es in his review that 
the accused has also received punishment under the 104th Article of War for 
absence without leave, and that it has been learned that a $15· check which 
ha preseni;ed to a bank was returned because of insufficient funds. I recom
mend that the sentence to dismissal, total forfeitures and confinement at hard 
labor for one year be confirmed, that the confinement and forfeitures ad
judged be remitted, and that the sentence as thus modified be carried ·into 
execution. 

3• Inclosed are a draft of a letter for your -signature, transmitting the 
record to the President for his action, an:i a form of Executive actioo. carry-, 
ing into effect the recommendation made above. 

Myron c. Cramer, · 
3 Incls. Major General, .. 

Incl. 1-Rec. of trial. The Judge Advocate General.· 
Incl. 2-Drft. ltr. for sig. 

S/K. 
Incl. 3...F'orm of Action. 

(Findings disapproved in part in accordance with recorrmendation of 
The Judge Advocate General. Sentence confirmed but confinement and 
forfeitures remitted. G.C~M.O. 524, 26 Sep 1944) 
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WAR'DEPARTlilENT 
Arm:, SerTice Forces 

In the Oi'.fice of '.!he Judge AdTocat. General 
Washington, D.c. (9)

SPJGK 
Cll 259778 28 .tug. 194:fi 

UNIXED STATES ) ARMY SERVICE FORCF.S 
) . THE CA.VALRY SCl:DOL 

T• ) 
) Trial by G.C.M., oonnned. at Fort 

Seooild Lieutenant DONALD ) JU.le;y, Kansas, 12 July 1944s. Di1• 
F. AVERY (0-1031371), ) miual and confinement at ha.rd labor 
Cavalry. ) for two (2) years. 

----------------------------·----OPINION ot the BOARD OF REVIEW 
LYON, 1lOlSE am SONENFIELD, Judge .Advocates.. . 

------------------·--------------
1. The Board of Review has examined the record of trial ill the 

case of the officer named aboTe and eubmita this, ita opinion, to 'fhe 
Judge Advooate Genera.!. · 

2. Accused was tried upon the tollcndng Charges and Specifica
tions a 

CHUlGE la Violation ot th9 95th Article ot War. 

Speoitioation la In that Second Lieutenant Donald F. An~, 
Cavalry, Beadqua.rtera, Second T're1D1~ Regiaent, Ca:n.lr;y 
Replacement Training Center, Fort Riley, Kansas, did, 
at Modeato, California, on or about 6 May 1944, with intent 
to de.fraud, wrongfully a2ld unl&wtully- Jll&lce and utter to The 
Anglo Californi& Nationa.l Bank of San Franchoo, Modeato 
Branch, Modesto, California, a certain check, in 1rorde and 
figuree u tolloft, to wita 

Fort Ord. 
90-ii9 1l~&iiQ BHA.NCR go-,a" 

Monterey Count,' Trust a: SaTii,ga Bam: 
I A■ 11 i;,.Q-i'-•A-Jl-E-R-l•g-A lb• 

Truat aDd -----
. •tioml. Savings J.aaoeiaticm 

Fort Ord, Calif'. 
Fort Ord. 
~re. CALIF., 5 »ay lHfr 

PAY ro 9 00. 
... __ ________ORDER OF ___Anfi-.1 1_0_._c_a1_1_t• x_._t__•_Bank • 200 

00 
Two Hundred u'1 100 --•-•--•-•••••-•• DOI.LA.RS 

https://DOI.LA.RS
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/s/ Donald F. Avery 
2nd Lt. 0-1031371 

(Reverse side) 
BANK STAMP 

PAY TO THE ORDER OF 
J;ey- Bank, Banker or Trust Co. 
All prior endorsements guaranteed 

Modesto Office 
Mil 5, 1944 

THE ANGLO CALIFORNIA NATIONlL BANX 
90-293 Successor to 90-293 

Modesto Trust .& Savings Bank 
Modesto, Cal.i!ornia 

I . 

· and by means thereof, did fraudulently obtain !rOJll The 
Anglo Calilornia National Bank 0£ San Francisco, Modesto 
Branch, M:odesto,·c$.l.Uornia., Two Hundred dollars ($200.00).,
lawful money of the United States., ha the said Second Lieu
tenant Donald F. Avery, then well knowing that he did not 
have and not intending that he should have any account rlth 
the Yonterey County Trust & Savings Bank £or the payment · 
0£ said check. 

Specification 2c Similar to Specification 1, but alleging 
" check dated 6 May- 1944, dram on same bank., made and 

~ttered to The Anglo California National Bank of San 
Francisco, }.{odesto Branch, Modesto, California, and 00:. 
ta1Ding thereby $550.00. 

Specification 31 Similar to Specification 1, but alleging . 
check dated 9 May 1944, drawn on same bank, made and 
·uttered to The Anglo Cal.i!ornia National Bank o! San 
Francisco, Modesto Branch, Modesto, California, and ob
taining thereby_$200.oo. 

Specification 4a In that Second Lieutenant Donald 1; Aver,-,
• cavalry, .Headquarters, Second Training Regiment, cavalry 

Replacement Training Center, Fort Riley, Kansas, did, at 
Junction City, Kansas, on or about 9 June 1944i with intent 
to defraud., wrongfully and unlawfull:, make and utter to 
Hill's Grill, Junction City, Kansas, & certain check; in . 
ll'Ords and figures as £oll01rs, to wita 

JUNCTION.cm, KANS. 9 June 19~NO.~ 
r• • 

F I R S T N A T I ON A L B A N It 83-130 
· Unitad States Depository- . . · . 

' . 

https://thereby_$200.oo
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PAY 'ro THE 
ORDER OF ____c~as_h__________.$ 5 oo. 

~ 
Five and 100 - - - - - - .. - - - - - OOLLA.RS 

FOR._______ /s/ Donald F. Avery 
2nd Lt. 0-103137:1: 

(Reverse side) 

/s/ E. C. Randal] 

and by means thereof, did fraudulently obtain from 
Hill's Grill, Junction City, Kansas, Five dollars 
($5.00), lawful money of the United States, he the 
said Second Lieutenant Donald F. Avery,· then well know
ing that he did not have and not intending that he 
should have su!ficient funds in the First National 
Bank for the payment of said cheek. 

Specification 5: Similar to Specification 4, but alleging 
check dated 9 June 1944, dra...n on First National Bank, 
Juncti011 City, Kansas, made and uttered to P,.ill 1s Grill, 
Junction City, Kansas, and obtaining thereby $5.00. 

Specification 61 Similar to Specification 4 but alleging 
check dated 17 June 1944, drawn on First National 
Bank, Junction City,- Kansas, made and uttered to 
Hill's Grill, Junction City, Kansas, and obtaining 
thereby $5.00. 

Specification 7: Similar to Specification 4, but alleging 
check dated 17 June 1944, drawn on the First National 
Bank, Junction City, Kansas, made and uttered to 
Hood-Spencer Clothing Company, Junction City, Kansas, 
and obtaining thereby $15.00. 

Specification 8: Similar to Specification 1, but aJ.
leging check dated 15 April 1944, drawn on the 
National Bank of Washington, Fort Lewis Branch, · 
Fort Lewis, WashinGton, made and uttered to Monte 
Schach~ 733 10th Street, Modesto, California, and 
obtaio1ne thereby $20.00. 

Specification 9: Similar to Specification 1, but al
leging check dated 19 April 1944, drawn on the 
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Na.tiow Ballk of iTe.ahingtcm,. Fort t.w11 Branch, 
. Fort Leri•, Wuhington. made am uttered to Monte 

Sohaoh, 7S3 10th Street, Modesto, Oalifomia• aD! 
obta.iuing there'b7 $16.00. 

CHLRGE Ila Violation of the 96th Article of War. 

Specif1oation la In that Seoolld Lieutenant Donald F. 
J,:nr,, Ca:n.lr,, Haadquarter1, Second fra.illing Regi• 
ment, Cavalry Replacement i'raining Center, Fort· 
Riley, Kan.au, having been restricted to the limit• 
of the Canl.ey Replacement 1'raining Center, Fort 
Riley, Kanau, did, at Fort Riley, Ke.mu, on or 
about 1'1 June 1844, brealc aaid restriotion by going 
to Junction City-, Ka.mu. 

Speoif'ioation 21 In that Secom Lieutena.nt Dowd F. 
Aney, Cava.ley, Headquarters, Seooild :tr&in.1.Jlg 
Regiment, Caft.117 Replacement !raining Center, 
Fort R.iley, Kansu, h&vi:a,: 'been reatrioted to 
the limits or the Ca.T&l.ry Replacement TrainiJlg 
Center, Fon R1l97, Kamu, did, at Fort Biley, 
Ramu, on or about 18 June 1944, break 1aicl 
rHtriotion by going to Junction City, Kamu. 

He pleaded not guilty to and -.. found guilt;r of all C.hargH and 
Speoifioation.a. l'io e'ridenoe of prnioua oonvioticma wu introduced. 
Be wu sentenced to dia:mi11&1 a.nd confinement at ha.rd labor tor 
two (2) year1. 1'he reviewing authority appro-Yed the aenteDoe am 
tonr&rded. the record ot tri&l· tor action· under Article of War 48 • 

. :5.. ~UirnMrJ' or thllt e"lfidenoe.:. 

·,-"' c,i't'oue11 will 'be ■ et forth 1n the ohronologioal order ot 
their occurrence, rather than a1 they appear on the Charge 'Sheet. 

tt-~ Sjioif'icaticma 8 and a, Charge I. (llaldng am utter1111 
oheck·t'orO oA 16 .April iki, and tor 11& on. 19 April 19", when he 
had no account in bank upon whioh thq were d~). · 

Oil 16 April, 194:4i, aoe1a1 ed reque1ted cma Monte Sohuh, 01n1er 
and operator ot M)nte•a Watch Repe.ir Shop in Modesto, Cali.t'orm.a, 
to ca.ah a cheok. He nade out a oheok for $20, on a "uninnal oheok 
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f o~ payable to Schach' s order., and drawn on the Fort Lewis Branch 
of the National. Bank of Washington., (Pros. Elt. c) and •represented• 
at the time th.at the check would be paid by that bank•.Accused 
received ~20,in cash for the check. Although properly indorsed b7 
Schach and presented through normal hanking channels., the check 
was returned to Schach by the drawee bank with the pancille~-:Q.Ota
tion an it., •no account• (Pros. Elt•.A). 

On 19 April.,· 1944., accused requested Schach to cash another 
check. He ma.de out one for $15., payable to Schach•s order., on 
the sane bank and Vii.th a similar representation as to _payment. 
This check was on a blank check form of the Oakdale Branch of the Batik 
of America., but these words were lined out and the words., •National 
Bank of Wash. Fort Lewis Brancha., inserted (Pros. Ex. D). Accused 
received $15 in cash for this check. Although properly indorsed by 
Schach and presented through normal banking channels., this check 
was also returned to Schach by the drawee bank with the notation., 
•no account• (Pros. Ex. A). •. 

An examination of the records of the Fort Lewis Branch or the 
National. Bank of Wasqington shows th.at accused maintained an ac
count there from 4 September., 1942., to 2 December., 1943. On the 
latter date it was closed by the bank., and a check for the balance 
then in it mailed to accused. Since that time he has had no account 
there and has not been authorized to draw against any funds belong
ing to or on deposit in that bank (Pros. Ex. B). 

After both these checks had been returned unpaid to Seba.ch., he 
•contacted• accused., who ·stated that •there was money in the Nation
al. Bank of Washington• and that he •would come in and see him (Schach) 
and get the matter straightened out•. Accused did not do so, and 
Schach never received arry money £or either check (Pros. Ex:. A). 

Q.• Specifications 1 1 2 and 31 Charge I. (Mald.ng and utte,ring 
checks for ~200 on 5 May., 1944, for $550 on 6 May., 1944., and for $200 
on 9 May., 1944., imen he had no account in bank upon which they were 
drmm). 

, en· 15 April., 1944., accused purchased a 1941 Chevrolet coupe tran 
one Fred A. Seeley., an automobile dealer of Modesto., California., on a 
conditional sales contra.ct. Mr. Seeley •discounted• the pontract at 
the Modesto Branch of the Anglo-California National. Bank of San Fran
cisco. '.I.he manager 0£ the Contract Department of the Modesto branch of 
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this bank was Mr. Elvyn Carl Evers., who had pe.•sonal kr.owledge of th:e 
transactions. O.n 5 May., accused called at Mr. Evers• office., identified 
himself, and requested that the bank cash a $200 check for him. Ac- · 

'cused made out a check for .that amount on a printed check form of the 
Modesto Branch of the Bank of America., National Trust and Savings 
Association, and received ,,200 in United States currency (Pros. Exs. 
E., H). 

On the same day., this check -was indorsed and presented to the 
Bank of-America £or payment., which was refused., and the check returned., 
marked •no account•. Accused.was immediately •contacted3 by the 
llodesto branch of the Anglo-California Bank. He said that he should have 
deleted the nama of the Bank of America on the check form and should have 
substituted therefor the name of the ;,ronterey County· Trust and Savings 
Bank. On a.ccused 1s "instructions•., such a chan6e was made in the check 
•by an official• of the Modesto branch of the Anglo-California Bank. 
The check in its changed form was submitted Lj,'robably together with the 
check next to be discusseg b) the Anglo-California Be..nk to the new drawee 
bank., t.~e Fort Ord branch of the Monterey County Trust and Savings Bank. 
It was returned unpaid and marked •Unable to locate account• (Pros. Exs. 
E., H). 

On 6 May., 1944 accused again appeared at the ::.Iodesto Branch of the 
Anglo-Cali.f'ornia Bank and asked that the bank cash a check for him. On_ 
a printed check form of the Modesto branch of the Bank of .America; on 
which he had lined out the name of the bank and had inserted the name of 
the Fort Ord branch of the :.ronterey County Trust and Savings Jank, 
accused made out a check for ~550, and received that amount in United 
States currency. 1'his check was presented to the drawee bank 11 through 
normal banking channelsrr., and on 9 llay, 1944, returned by it tmpaid and · 
marked, •unable to lo~ate account0 (Pros. Exs. E, I). 

On 9 May., 1944, accused again called at the Modesto Branch of t!)-e 
Anglo-California Eank. A payment of 11 about [;7511 was due on his auto
mobile contract. He made out a check for C200 on another printed form 
of the 1.iodesto branch of the Bank of America., again with that bank's 
name lined out and that of the 11:onterey County Trust and Savint;s Bank 1s 
Fort Ord branch inserted. The amount of the car payment was deducted., 
and accused received the balance of 3 about ~125u in United States cur
rency. This check was presented to the drawee bank •through nomal 
bankinz channels•., and on 20 May; 1944, returned by it marked, vunable 
to locate account• (Pros. Exs. E., J). 

The stipulated testimony of Mr. H. J. Tanner, manager of the Ji:rrrry • 
Branch of the Monterey County Trust and Savings Bank of Fort 0rd, 
Califorrµa., shO?rs that accused has never had an account with that bank or 
been aut~orized to draw against any funds belonging to or on deposit 
with the bank. (Pros. a. F). The Anglo-California Bank has never been 
reimburs~d by accused for the moneys received by him (Pros. Ex. E). 
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OD 29 June,· l944J an investigation was conducted at Fort Riley, 
Kansas, b:r Uajor Charles t. Schmucker, Inspector General's Department, 
concerning the above and other .t'inancial irregularities on accused's 
part. After a·proper explanation to him or his rightsJ accused vol
untarily made a statell):)nt. It was later reduced to writing and 
signed by him (Pros. Exs. Q., R). 

In this statement accused admitted the maldng of all three checks 
and the receipt by him of the amounts thereof., in the mamier described 
by Mr~ Evers. He .f"urtb.er admitted that at the time he gave the checks., 
he had no funds in the Monterey County Bank with which they could be 
paid. He used the $200 received on the first one £or his Jtpersonal 
benefit•., the ;550 received on the second check as a down-payment for 
the purchase of the 194l_Chevrolet coupe !rem Mr. Seeley., and the 
balance of $;125 received on the third check for his own •benefiV' 
(Pros. Ex. R). 

£• Specifications 41 5 and 61 Charger. (Making and uttering two 
checks !or $5 each on 9 June, 1944 and one check £or $5 on 18 June, 19441 
without having sufficient funds-in the bank upon which they.were drawn). 

Kr. E. c. Randall was the operator or Hill's Grill., at Junction 
City, Kansas. Accused was in his establishment on the evening o! 9 
June., 19441 and asked Randall to cash a check. Rendall said that he 
would cash one £or a small amount, so accused took a check from his 
check book., and wrote a check £or $5, payable to cash. It was dr~ 
on the First National Bank of Junction City., Kansas. Randall gave him ..... 
$5 (R. 13-15; Pros. Ex. K). · 

Later in the evening accused came back to Randall., and said that 
•he would have to have a little more cash•. Randa]] cashed another 
check for accused, similar in amount and in other respects to·the 
pre-nous one (R. 15; Pros. Ex. L). Randall deposited both checks iri his • 
account in the First National Bank on the next day. They were subse
quently returned to him unpaid (R. 16). 

· Accused was again in Mr. Randall's grill on 18 June, 1944, and 
asked Randall to cash another check. Randall pointed out the fact that 
he already held two mi.paid checks written by accused. Accused said that 
he had "put money in the bank to take these all up•. Randall reasoned 
that "it might be a good way to ~et what I have already got out•J and 
agreed to cash another check. Accused made out a check for $5 on a 
check form of the First NationaJ. Bank of Junction City. He gave it in 
payment for some meals he had just ordered, and received the baJ.ance 
in change (E. 17J 18; Pros. Ex. M). The name of the payee, which had 
been left blank, was filled in by Randall with the words, •I-till •s 
Grill•. The following I.Ionday Randall presented all three checks-to the 
bank. Payment was again refused. li.andall was never paid the amount 
of the checks (R. 17-19). 

- 6 -
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. Kr. B. n. J.dams, Ca.shier ot the First National Bank. ot. Junction 
Cit;r, testified from the ;-ecords o! the bank; He stated that the7 
showed accused, s account to be overdr&llll by' UI on 9 June, to have 
-. balance ot 77¢ on 12 JUDe, a balance o! 2¢ an 17 and 18 June, and 

· to be overdrawn 4B¢ on 20 June (R. 22, 23). · Items returned by the 
buk incurred a 25¢ service charge. The ledger showed one such charge 
an· 12 June and another on 19 June. It did not show p~nt of. aey- $5 
check on 12 June. The items 1f8re returned· because of insuf'ficient 
funds (R. 22, 23)~ 

· )(ajor S~lmucker had made an investigation o! accused's cheek 
issuing pr_oclivities on 17 June, 1944, · as well as the one o! 29 
June. · In a stipulation concerning testimotry he would have given 
from the w1tness stand, it is stateda 

, 
•Tb.at during this conversation o! 17' June, 1944, 

Lieutenant Aver,- stated. that his bank balance at that 
time was overdrawn, and that he knew he·hadno money- in 
the bank on that date• (Pros. Ex. N). 

While 1t is not clear .tran the wording of the rest o! the stipul~ . 
tion what was meant by" •at that time• and •on that date•, it is certain 
that the reference must be to the cheeks mentioned in Specilications 4 
and 5, tor accused had no account at all in the bank involved in Speci
fications 1, 2 and 3, and had not yet issued the cheeks involTed in 
Speci!ications 6 and 7. It does not, however, appear from the st:1pu
lati9n itself or from the testimony ot Major Sylvio o. Bousquin, ,.A.djutant 
GeneNJ. 1s Department, who was present at the investigation, that accused 
wa.s warned of his rights before he made the statE1111.ent quoted above (R. 24-
27; Pros. Ex. N). · 

~- Specification 71 Charge I. (Kaking and·ut.tering a check for 
tlS on 17 June, 1944, without having .sufficient !unds in the bank upon 
which it was drawn). 

Ur. Dan Spencer.was a partner in the firm of.Hood-Spencer Clothing 
Company, Junction City, Kansas. .lccused, llho had previously- purchased 
uni.fo:nns from that store, went into the store on the evening of 17 
June 1944, and asked Ur. Spencer to cash a check !or $15. Mr. Spencer 
directed one of his clerks to do so. Accused wrote ·a cheek for th&1. 
amount, payable to •Hood and Spencer's Cloth1ers11 , on a check form of the 
First National. Bank of Junction City, and received $15 in cash. Mr. 
Spencer deposited the check by mail with the drawee bank, which, sub
sequently returned it unpaid. Upon its being presented again during 
the early part of July, it .ras paid by the bank (R. 19-21; Pros. Ex:. O). 

The testimony o!. Mr. Adams in (c), above·, is applicable to this 
Specification as well as Speei!ications 4, 5 and 6. He al.so testified 
that this check was returned to the payee because of insufficient funds 
with which to pay it (R. 24). 
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In the investigation conducted on 29 June by Major Schmucker, 

prior to which accused was properly advised of his rights, he admitted 
making and uttering the check, reoeiving $15.theref'or, and admitted 
that he knew that he did not have su!ficient ·funds in the bank to P83 
it and that he used the money £or his 01IIl benefit (Pros.· Ex. R). 

!!!.• Specifications l and 2, Charge II. (Breach of' restrictions 
on 17 June and 18 June, 1944). 

On the morning of' 17 June, 1944 accused was caJ.led to the office 
of ~colonel Haldeman•, the Executive Officer of' the Cavalry Replace
ment Tra.irung Center, Fort Riley, Kansas. Colonel Haldeman notitied 
accused that he was restricted to the limits of the Replacement 
Training Center until further notice (R. _25). In the afternoon of' the 
same day accused was recalled to the colonel's office. This time he 
was given a written order of restriction to the same limits (although 
Major Bousquin testified that it was to his barracks and mess hall). 
The order was •by command of Brigadier General Strong•. Accused 
acknowledged its receipt (R. 25, 26; Pros. Ex. P). 

Accused admitted in his ·statement to Major Schmucker on 29 June 
that on the evening of 17 June he went to Junction City, Kansas despite 
the restriction, and there presented to Mr. Spencer the $15 check which 
is the subject of Specification 7, Charge I (Pros. Ex. R). 

First Lieutenant James R. Mulligan, Caval.ry, testified that he saw 
accused in Hill's Grill on 18 June. Asked by another officer whether 
he was not under restriction, accused said that he.was, but that it had 
been •temporarily lifted• (R. 'Z'/ 1 28). Further evidence of accused's · 
presence in Junction City on 18 June may be found in the testimony of 
Mr. Randall concerning the check Tihich is the subject of Specification 
6, Charge I (R. 1€rl8). 

Evidence for defense. 

Accused's rights as a witness were properly explained to him by the 
1.81! M~er. He elected to take the stand and testify· (R. 29). , 

He offered no explanation of' the checks concerned in Specifications 
8 and 9, Charge I. 

At the time he wrote the checks •on the bank at Modesto., Califor
nia• (Specifications l, 2 and .3, Charge I), he intended to get some 
money £'rem his father and to make deposits to cover them (R • .30:, .31). 
He admitted that he did not get in touch with his father before he 
wrote them, and that his •intentions were just based on the belief that 
he (his father) would pay them•. He did not have an opportunity to 
arrange with his father to get the money prior to being transferred 
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fran California to Kansas, but T,as sent before a Board of Medical 
Officers after undergoing an operation on his leg, and then ordered to 
Kansas on limited duty before he had a chance to secure the money fran 
his father or to get in touch with the bank (R. J0-32). 

He had an account with the First National Bank in Junction City, 
and was of the opinion when he uote 11 the first• check on it (Speci
fication 4) that he had sufficient .funds. [Presumably accused also 
referred to the check in Specification 5, written the BB1Jle eve~ 
(R. 30). H• admitted that l'lhen he Tfl"Ote •the last two checks• 
(Specifications 6 and ?) he did not think he had enough money to 
pay them.(.~. 32). The Hood-Spencer Coopany was paid $15 on l July 
(R. JQl;.,• 

He had written to his father since the investigation of the 
charges and had been promised money with which to make restitution on 
the unpaid checks. He intended to do so. 'l'his was the first time 
such a thing had happened in his 3½ years in the Army. He asked not to 
be separated from the military service (R. JO., 31). 

He admitted breach of restrictions, but could give no reason for 
having done so (R. 33). 

4. '.I.he evidence requires no comment, except as to that in sup
port of Specifications 4 anct·5 of Charge I, and the Specification~ of 
Charge II. All other Specifications are amply proved by the prosecu
tion1 s evidence., accused's admissions to Major Schmucker., and his O'fi'Il 

testimony on the stand., wherein it is shown as to Specifications 1., 2., 
3., 8 and 9 that he had no accounts in the drawee banks., and as to 
Specifications 6 and 7 that he knew he had not sufficient funds in his 
account. Such conduct was a flagrant violation of the standards ex
pected of an officer and a gentleman., and of Article of War 95. 

Accused claimed that he thought he had enough money in his ac
count when he i~su.ed the checks which are the subject of Specifications 
4 and 5 of Charge I. The Board of Review has disregarded·his admission 
to Major Schmucker _on 17 June_ that he knew his account was overdrawn., 
for the reason that there is no showing that accused was warned before
hand of his ri:;hts. Mr. Adams' testimony does not show the status of 
accused's account prior to 9 June. But based upon accused's demon
strated banking habits in other banks, and his startling disregard for 
truth prior to that time, we are not surprised that the court rejected 
his statement th.at he thought his account was sufficient. The record 
as a whole contains .facts .from which his knowledge of its status may 
be fairly inferred, without doing Tiolence to reason. vre hold.violations 
of Article of War 95 to have been proved •ith respect to Specifications 
4 and 5 or Charge I. 

-9-
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It· was not shown clear~ that Colonel Haldeman had the authority 
to order accused into restriction. He told accused, however, that the 
order was.b;r the commanding officer, and the written order delivered 
to accused so stated. .An arrest or restriction w.U.l. be· presumed legal 
unless otherwise clearl.1' shown (VCM, 1928, p. 154). We hold the 

· restriction to have been valid, and accused's breaches .o! it violations 
of Article o! War 96. 

5. War Department records show tha.t accused is 24 3/12 years of 
age. He is a high school graduate, but did not attend college. In 
civilian life he 1r0rked as a gas·oline station attendant and truck 
driver. He enlisted in the Wyoming National ·.Guard on 2 May, 1939, entered 
federal service on 24 February, 1941. He was a technical sergeant at 
the time he was selected to attend the Cavalry- School, Fort.Riley, -Kan
sas, from which school he was graduated ancl commissioned a second lieu
tenant, Cavalry, on l4 January, 1943. 'l'he records also disclose corres
pondence concerning another unpaid check for $18, given by accused to 
The Olympia Garage, ~pia, Washington. · 

· 6. The court was legally constituted and. had jurisdiction of 
the person and_the offenses. No errors injuriously affecting the 
substantial rights or accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legal.ly 
sufficient to support the findi.Dgs of guilty and the sentence and 
to warrant con:tirmation thereof. Dismissal is authorized.upon 
conviction or violation or Article of War 96 and mandatory upon con
viction or violation or Article of War 95. 

~ C: •J"7Judge Advocate, 

:·;::/ --, 
, ~~,~~ , Judge Advocate. 

/~• J~ Advocate. 
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lat Ill.d. 

War Department• 1.A.G.O. • 1:- SE.P 1344 - To the Secretary- ot' War• . 
~. 

, 

Herewith 
-

transmitted tor the action ot the President- are the 
record ot trial and the opinion or the Board ot Review-in the case of 
Second Lieutenant Donald F. ATery (0-1031371), Cavalry. 

2. I concur ill the opinion ot the Board ot Renew that the record 
or trial is legally sutricient to support the findings ot guilty and the 
sentence and to warrant contirme.tion thereof. Allot accused's ti.nan-_ 
cial irregularities, however, were charged a.s Tiolations ot Article ot 
War 95, tor which the onl.7 penalty- is dismissal. While the breaches ot 
restrictions in Tiolation ot Article ot War 96 will support the contine
ment imposed, such continement is obviously in excess ot the graTi t;y ot 
these offenses and in all probability- ie predicated:upon·accused'• tinan-

·_ cial irregula.rities. Solel.7 tor these reaso!18, I recomnend that the sen
tence be contirmed, but that the period ot confinement be reduced to one 
year, that the United States Disciplinary Barracks, J'ort leavenworth, 
Kansas, be designated as the place ot confinement• and that the sentence 
as·thus modified be carried into execution.· 

3. Inclosed are a dratt ot a letter tor 7our signature transmitting 
the record to the Presidsht for his action and a to:cm ot EJ:ecutive action 
designed to carry into ettect the reccmmendation hereinabove made, should 
such action meet_with approval. 

Myron c. Cramer, 
Major General, 

3 Incla. The 1udge Advocate General. 
Incl.l-Record ot trial. 
Incl.2-Drtt. ot ltr. tor 

sig. Sec. ot War. 
Incl.3-Form. ot Ex. action. 

(Sentence confirrood but confinement reduced to one year. 
G.C.M.O. 558, 14 Oct 1944) 
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'UAR DEPART.·:}.'IJT 
A:rmy Service Forces 

In the Office of The Judge A.dvocate General 
Uasi,ri.ngton, D.c. (21) 

SPJGQ .. cu 259789 .. 4. AUG 1944 

UNITED STATES PERSIAN GULF Crn.n.JAND ~ 
v. ) Trial by G.c.~., convened at 

) Ca:n.p Amirabad, Teheran, Iran, 
General Prisoner JOSEPH M.- . ) 28 June 1944. To be shot to 
BIAICH. ) death with musketry. 

OPINION of the BOARD OF lli!":VIE\J 
GAMBRELL, FREDERICK arxi ANDER.SON, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the soldier. mmed above and submits this, its opinion, to The 
Jooge Advocate General. 

2. The accused was .tried upon the following Charges and Specifi
_cations: 

CHARGE It Violation of the 58th Article of W'ar. 

Specifications In that General Prisoner Joseph M. Blaich, 
then Private, 1508th Engineer {Water Supply) Company, 
did at Camp Amirabad, Teheran, Iran, on or about 21 
April 1944 desert the service of the United States and 
did ranain absent in desertion until he was apprehended 
at Teheran, Iran, on or about 20 May 1944. 

CHARGE II; Violation of the 69th Article of '\far. 

' Specifications In that General Prisoner Joseph M. Blaich, 
then Private, 1508th Engineer (Water Supply) Company, 
having bem duly placed in confinement in the Post 
Guardhouse, Camp Amirabad, Teheran, Iran, on or about 
5 February 1944 did at Camp Amirabad, Teheran, Iran,. 
on or about 21 April 1944 escape from said confinement 
before he was set at liberty by proper authority. 

CHA..T?.GE IIIa Violation of the 84th Article of Har. 
{Finding of not guilty.) 

Specifications {Finding of not guilty.) 

. He pleaded not guilty to all Charges and Specifications; he was found 
not guilty of Charge III and its Specification, but guilty of all other 
Charges and Specifications. Evidence was introduced of two previous 
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convictions by courts-martial: (a) A'.!OL, in violation of Article of 
·,[ar 61 - trial before. Sum-nary Court; (b) failure to obey a lawful com
mand of his sciperior officer, in vioL.1tion of Article of Har 64, and 
,\FOL in violation of .cu-ticle of ;far 61 - trial by General Court-' .;.artial. In the instant case he was ' sentenced to be shot to death 
with ::nusketry. The reviewinG authority approved the sentence and 
forvrarded the record of trial for action under Article of l·iar 48. 

3. 1'vidence for the prosecution: 

Accused, at the time a privdte in the 1503th Bne:ineer '.later 
Supply Company, Ar:<w of the United States (R. 8, 10), was placed in 
confinement in the Post ·Guard !Iouse, Camp Amirabad, Teheran, Iran, as 
an ttunsentence6 11 prisoner (P.. 37) on 5 Feb1uary 19/+L:, as shonn by a 
duly authenticated extr:1ct copy of the morning report of liis or,JJ.niza
tion and by the testimony of 1''irst Lieutenant Olin S. f/alrath, Police 
and Prison Officer at Ca::pib1irabad (H. 8, 11, z,, a. 2). A. sentence 
that he be dishonorably discharced the service, forfeit all pay and 
allowances due or to become due, and be confined at hard LJ.bor at such 
place as the reviev:in;:: authority might direct for a period of ono year 
·,vas adjudged acainst him by general court-ma:ctial on lL, Iarch 1944 
(:n. 26, a. 1). '.!.'his sentence vras a.Jproved and orderec1 executed by 
j.,he revi.cYdnG authority on 28 April 1944, but the execution of that 
portion t1icreof ad_judginc; disli.011orable discr1a.rge was suspended until 
accused's release f:rom coni'inement (E. 26, .Gx:. 1). After such sentence 
was adjudged acainst him on 14 J.'farch 191,4, accused was held in the 
above-mentioned gu.irdhouse as a 11sencenced 11 prisoner (H. 37)'~ Neither 
the commanding officer of Camp Amirabad, Lieutenant Colonel Gordon D. 
Cornell (E. 7), nor the Police an:l. Prison Officer, Lieutenant Vlalrath 
(R. 7-11), nor the Police and Prison (or Provost) Sergeant, Sergeant 
John [ozloski (R. 12, D), nor, m f8;r as th:i record discloses, any 
other person of authority, either released, or ordered the release of, 
accused iro;,1 coni.'inement at any time after 5 February 1944, the initial 
date of his confinement. Accused was still in confinement and was ob
served by Sergeant },ozloski to be present in the above-mentioned guard
houc;e as late as 6130 p.m. on 21 April 1944 (R. 7, 15) ., He failed to 
answer roll call on the morninG; of 22 A.pril 194/;, whereupon Sergeant 
Kozloski irrc.1edi>ately made a search of the b'llardhouse premises without 
findin~; him (R. 12, 15). Tvm wires near the cell block were found to 
be cut, furnishing an avenue of escape (H. 13). 

Second Lieutenant George R. James, of the :lilitary Police, 
Sergeant Kozloski, Private 'ilillard L. Burch, and others commenced a 
search for accused in the city of Teheran and surrounding territory 
soon after discovering his esca~e on 22 April 1944, >'ihich search 
Lieutenant James continued for avproxim:l.tely a month, but they failed 
to find him. (R. 12, D, 15, 16, 23, 24). Accused remained absent from 
the guardhouse until 20 liay 1%4 (R. D), on which date he was returned 
to confinement after havin6 been apprehended by Lieutenant Vlalrath in 
the home of:1icheli\.khverdoff, inTeheran, Iran (R. 8, 9, 20, 21). 
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At the time of his apprehension accused was dressed in civ
ilian clothes, which were produced in court and identified by Lieutenant 
Walrath (R. 9). 

It ,vas stipulated that if Alton L. Stewart, a general prisoner, 
were present in court as a witness, he would testify to substantially · 

· the 'following (R. 26). During the evening of 21 April 1944, he and 
accused, of their ovm accord and without the permission of anyone, es
caped through a hole in the e;ua.rdhouse wall from confine·ment in the Post 
Guardhouse, Camp Amirabad, Teheran, Iran, and went. to a house an Tabriz 
Avenue in the city of Teheran, where they found one Stanko Perkovic and 
another man, with both of whom accused was apparently acquainted. Thay 
a...rriv·ed at this house between 1140 and 2100 a.m. of 22 April 1944 and · 
departed at about 2115 the same morning. While there, accused changed 
mto civilian clothes supplied by Perkovic; gave the latter lDOO Rls. 
with vlhich to purchase shoes for him, and; when he departed, le.ft his 
OD pants and shirt with Perkovic. 

Accused was seen an the balcony.of Perkovic 1 s house on the 
~ornmg of 23 April 1944 by Hrs. filizabeta Rukli (R. 18). He represented 
to her that he was a guest (R•. 18) and told her that he was barefoot and 
had no shoes (R. 19). Mrs. Rukli procured a pair of new shoes from 
Perkovic 1 s roan and gave them to accused (R. 19). Accused vias dressed 
in civilian clothes at the time (R. 18). 

Private Burch and Lieutenant James discovered an OD shirt~ OD 
trousers, -an OD woolen hat, underwear, socks,. and a pair. of shoes, all 
government issue, in Stanko Perkovic 1 s house on the morning of 22 April 
1944 (R. 16, 23, 24). This wearing apparel contained no marks from 
which they could determme civmership. They carried it to the military 
police station in Teheran (R. 17, 25). 

While accused vas required to woo.r fatigue clothes while in 
· confinement and vas not ordinarily allowed access to his other clothing, 
he had had access to his other military clothes an }"riday night, 21 · 
April 1944, in preparation for an inspection to be held~ the following 
day {R. 14). 

Ori 8 or 9 May 1944 accused appeared at th~ home of Akhverdoi'f, 
where he was subseqctently apprehended, and wanted to rent a room, but 
Akhverdoff had none to rent (R. 2J). Accused was dresseq in civilian 
clothes at the time, as well as upon each occasion thereafter when 
Akhverdoff saw him, and, despite the fact that Akhverdoff had khown 
him as a soldier since September of 1943, accused offered no explanation 
for being out of uniform. (R. 2J, 22). 

Statements voluntarily made by accused :in the Provost Marshal's 
Office on 20 May 1%4, after Article of War 24 had been read and explained 
to him, were testified to by Captain Harold A. De~aney, Accused stated 
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that Stewart had asked him to return to the ,;,uardhouse with him (R. Zl) 
but he ,·ias not so disposed, and Stewart returned alone (R. 28). Accused 
also represented either that he was trying, or that he had thoueht he 
mir,ht try, to get to Baghdad and from there throur,h Basra to Jugosla,ria 
(R. 28). He further stated that he did not •think he could desert the 
service of the United States, because he was already a prisoner. He 
had already been sentenced, thought he rad lost his citizenship, and 
was under the, impression that he was not, and cruld not be, in the .Annf 
(H. 28). 

4. Evidence for the defenses 

Sergeant Kozloski and Lieutenant Walrath, both of whom had 
testified for the prosecution, ?rare called as witnesses for the defense. 
Sergeant Kozloski testified that in so far as he was concerned· accused 
had been a satisfactory prisoner and had been treated by him just like 
the other pri:;ioners, but that he rad seen Lieutenant \falrath treat 
accused in a l:ursher manner than he did other prisoners (H.. JO), in that 
the Lieutenant had reprimanded accused, had told him that he was doing 
things he should not be doing, and that he was the vror st prisoner m the 
stockade (R. 31). This appeared to affect accused very adversely (R. 
31) and it was apµi.rent that he did not have 11mu~h use11 for Lieutenant 
ITalrath (R. 32). On cross-examination, the witness admitted that upon 
one oc~sion accused rad refused to eat for nine meals (R. 32). 

Lieutenant Walrath admitted that he l:ud repeatedly punished 
_p.11d reprimanded accused (R. 34). In explanation of this, he testified 
that accusoo rad been "anything but a good prisoner"; that he va.s the 
worst prisoner with wi10m he had come in contact in four years of mili
tary police work; that accused ha.d been belligerent, had lied, had been 
disorderly, and had broken every regulation of the stockade (R. 34). 
Lieutenant ';falrath further admitted that unon cne occasion he made 
known to accused that he was conducting an· investi::;a tion to determine 
if accused had been connected vrith the ·co!Th--:i.ission of certain thefts 
(R. 35). On cross-eY-.amination the 'Witness testified that ·while in 
confinement accused had been guilty of, and had been p_unished for, send
ing and receiving uncensored mail to persons outside thq r;uardhouse in ,
direct contravention oi' orders. Accused had µi.id one of the guards to 
carry these letters for him (R. 32) •. 

Having been apprised of his rights as a witness, accused elected 
to make an unsworn statement, which was substantially as follows: 
During the month of 1Jarch 1944 he was tried and convicted by a general 
court-martial and. was sentenced to be dishonorably discharged the ser
vice anl ~o be confined at rard labor for me year; and ·was thereupon 
returned to the guardhouse (tl. 38). He thoughttha. t he was no longer 
a citizen o! the United States and .was no longer in the Anny after this 
sentence was adjudged asainst him by the court (H.. JS). · 
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Lieutenant ;falrath talked to him in a sarcastic manner the 
first day accuse.d was confined in the guardhouse. Some five days later 
Lieutenant \ialrath told accused that "he had tviO I.l>' s stationed at 
the gate11 who ,.,ould swear that they had seen ac~used "go out with a 
truck and drive to a place in Da.rband 11 and there sell pa.'ckages of sugar. 
".It hurt" accused 11 to be addressed that way 11 (R • .39). Then, without 
any explanation, accused was placed in solitary confinement and was not 
allowed to h:l.ve visitors of' any kind, either civilian or military (R • 
.39). His requests to see his lawyer and a particular captain brought 
no res,llts (R. 39). His request to be carried before the prison officer 
(Lt. Vlalrath) was granted, but when he eot there, the latter told him 
to "shut up and get out 11 , that he did not want to see him (R. 39). 
Accused was thereafter detailed under guard to water trees for a period 
of approximately one month. 11 In rainy other ways tha.t are hard to ex
plain with words" Li.euten:mt Walrath 11mistreated 11 accused (R. 39). 

Since he 11had to get a few thi.nes in town" and could not c.on- . 
tact anyone outside the guardhouse, accused' talked to Stewart and pro
mised him a watch to go to tovm with him (R. 39). "So when this certain 
day came 11 he 11and Stewart went out11 (R. 39). Steviart returned but 
accused did not (R. 39). The man 11who was supposed to h3.ve 11 accused's 
11stuff11 vras not at home so accused had to avva.i.t his return (P... 39). 

He left his uni.fonn where he got the civilian ·clothes and maci.e 
no effort to get it back because he lmew the :.Illitary Police had taken 
it into their possession (F.. 39). It was because of this that he had to 
remain in civilian clothes (R. 39). 

A.ccused intended to return to ca~p, but not to the GUardhouse, 
as soon as he had succeeded in 6etting his 11thi.ngs 11 and in paying some 
debts he owed in town (E. 4D). He was not going to return to the guard
house because he knew he could not expect anything ,there (R. 40). He 
hoped, instead, to contact .some officers whom he lme,1 and whom he hoped • 
would aid him by either procuring his removal from the guardhouse or by 
effecting some improvement in his relati.ens with Lieutenant Walrath (R. 
40). He w-ent to to,m in order to (a) escape Lieutenant Walrath and (b) 
to obtain his (a_ccused 1 s) possessions (TI. 40). -

_ Accused knew a search was being made for him the first day a.f'ter 
his escape but did not realize the ser;i.ousness of his offense. He heard 
aft.er five days tlat the searchers were going to get him dead or alive, 
and he vras thereafter afraid of being shot if apprehended befor~ he had 
contacted the officers he wished to contact in camp (R. 40). 

' returned to the guardhouse after the escape".'lhen accused was 
here involved, Lieutenant ~ialrath called him a bastard, told hbi he was 
going to see h.un rot, and then lmocked hin down with his fist (P.. 41). 

Accused intended to return and did not intend to desert the 
service. He has been in armies before, ·1mows the consequences of de
sertion, and would never do such a thing (R. 41). 
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' 5•. The sentence adjudged against accused by general court-martial 
on 14 Ma.rch.1944 had not been acted upon by the reviewing authority on 
21 ~pril 1944 and had therefore not become effective (CM 257027-Horris). 
-rihen the sentence -was finally approved and ordered executed by the re
viewing authority on 28 April 1944, the execution of that portion thereof 
adjudging dishonorable discharge was suspended pending accused's release· 
from confinement. Therefore, there is no question but that accused was 
in the military service on 21 April 1944, the date upon which it is alle::;ed 
that he deserted. If the accused believed the contrary to be true, he was 
mistaken as to the law, and it is a fundamental rule that ignorance of the 
law excuses no one. 

The competent and undisputed evidence of record, for both the 
prosecution and the defense, shows that on 21 April 1944 accused was con
fined in the Post guardhouse, Camp Amirabad, Teheran, Iran, and that ha_ 
escaped from such confinement during the evening of' that day. The f:ind
ings of' guilty of Charge II (violation of AW {:f)) and its Specification 
are therefore ccnclusivaly supported by the evidenc·e. 

The statement by accused while testifying as a witness, 11 So when 
this certain day came me and Stewart went out"; the fact that accused led 
the way directly to the house of an acquaintance where ha was im.rnediately 
furnished with civilian clothes at two o1 clock in the morning;· and the 
further fact tha. t he lost no time in changing into these civilian clothes, 
all indicate that accused had planned Ms escape and the day thereof con
siderably in advance, had made advance arrangements for the civilian 
clothes, and was anxious to discard the military uniform as quickly as 
possible. Turthennore, the fact that during the few minutes he was at 

· Perkovic 1 s house he gave Perkovic money with vlhich to purchase civilian 
shoes for him is strongly persuasive that accused then intended to con
tinue wearing civilian clothes, as he did d·o continuously thereafter until 
he was apprehended. 

Sentence of dishonorable discharge, total forfeitures, and con
finement for a reriod of one year had been adjud:·ed aga:inst accused by a 
general court-martial, and he was already, even be~·ore this sentence had 
been approved by the reviewing authority, highly dissatisfied with con
ditions and the treatment accorded him at the guardhouse. He refused to 
return to the guardhouse with Stewart, managed for a month to elude Hilitary 
Police who were searching for him, and testified at the trial that he had 
never intended to return to the guardhouse. 

That accused had not effected his intention, expressed in his 
voluntary pre-trial statement to the Provost l'.arshal, of escaping from 
Iran into Baghdad· but was still in the city of Teheran a month after his 
escape from confinement is most likely attributable to the difficulties 
anJ dan[;ers attending travel during war time. The fact that he was so 
near his camp for this protracted period without surrendering himself is 
an added circumstance tending to show that he did not intend to return. 
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liihen c.:onsidered as a whole, -the evidence of record is lec_,:ally 
sufficient to establish that accused's escape from confinement and his 
resulting absence without leave was acco,npanied by the intention on his 
part not to return, and to support the findinc;s of guilty of Charge I 
(violation of: AW 58) and its Specification. Par. 130a, :'i.C.~1. 1928. 

6. \i'a.r Department records disclose that this soldier is 28 yea.rs 
of age and was in:iucted into the service at Fort Lewis, Washineton, on 
3 December 1941. 

7. The court was legally constituted and had jurisdiction over 
the accused and the subject matter •. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is le6ally 
-sufficient to support the findings and the sentence and to warrant 
confirmc3;tion of the sentence. The sentence imposed by the court is 
authorized ~pan a conviction of a violation in time of war of Article 
of War 58. 

U·ae-.... /4..L .... .t-.n1.Lt? Judge Advocate. 

~ Judge Advocate.· ..
9d.,. {2 ~~ , Judge Advooate, 
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1st Ind. 

War DepartmEllt, ;.A_.~.o:, 1~ ~UG 1~ - To the Secretary ot War. 

l. · Herewith transmitted for the action of th.a Pres:fliant are the 
record of trial and the opinion o! the Boa.rd of Review in the case ot 
Ge.neral Prisoner. Joseph :u. Blaich. · 

. ~ ' . ~ 
... ' .. : 

2. I CCllCUl" ii/ the opinion of the Board of Review that the record 
of trial is legally. sufficient to support the findings and the sentence 
am to warrant confirmati01.1 of the sentence. The reviewing authorit7 
recommends that the 11ntenoe to death be cannuted to dishonorable dis
charge, forfeiture of all· paf and allonnces due or to become due, and 
confinement at bard labor for life. In his opinion the· circWDstances 
of ~he case generally do not warrant the death penalty-, basing this 
conclusion upon the following specific cans1derationsa The accused 1a 
28-5/12 years of age and haa bem actively in the milita.cy service 
since ..3 Pecember l94lJ the de11rtion involved ns not committed 'in a 
combat theater nor 1n the .fllee ot the Clfl?IY'J the accused was :in con
finement at the time of the comnission ot the oftense and believed he 
was no.lcnger 1n the .Arm7 and could not therefore be gllilt7 of desertion 
since a general court-martial had already adjudged a sentence of dis
haiorable discharge against him. I concur in the reeormnendation of the 
r.eviewing authority that the 111ntenc1 to death be collUIUted to a different 
punishment, but incline to the vin that confinement at hard labor for 
life would be too 111ver• am therei'ore inappropriate punislment. I 
recolll!land that the 1tntmo1 bt oe11.tirmed but collUllllted to dishcmora.ble 
di.sclia.rge, forfeiture ot &ll pa7 and allowances due or to become due, 
and can.f'inement· at bard labor tor a period of ten years, and that, as 
thus canmuted, '·the emtenoe bt carried into execution. I further recommend 
trat the appropriate United St&tea Dieciplinary- Barracks be designated 
as tne plac_e ot ccnfinement, · 

3. Inclond are a dra.rt ot a letter tor ;rour signature, transmitting 
the record of trial to the Pr111dent tor his action, and a form ot 
Executive action designed to carrr into e tt1ct the above recomendation, 
should such action meet with approval. 

lif1ron c. Cramer, 
?l&jor General, 

3 lilcls. The Judge Advocate General. 
"i - Record ot trial 
2 - Dft. ltr. for Big. B/VI
3 - Form of action 

(Sentence confirmed but commuted to dishonorable discharge, total 
forfeitures and confinement for ten y-ears. G.C.M.O. 541, 4 Oct 1944) 
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WAR DEPARTMENT 

ArIIIy Service Forces 
In the Office of The Judg9 Advocate General 

Washington, D.c. 

SPJGN 
CM 259863 

__ __ 1 A(;G 1944, 
) ARMY AIR FDRCES WESTERN 

UNITED STATES ) FLYING TRAINING COl4M!ND 
) 

v. ) Trial by G.C.M• ., convened at 
) Stockton Field, California., 7..J:J 

Second Lieutenant JAMES ) June 1944. Dismissal and con
H. REED (0-741087), .Air 
Corps. 

) 
) 

finement for six (6) years. 
Ili.sciplinary Barracks. 

OPINION of the BO.ARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Advocates 

-, 
1. The Board of Review has 'examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 
Judge .ldvocate General. · · ,, 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHlRGE I: Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant JAMES H. REED, 
- Hq &: Hq Sq, 316th ffl"'T Gp, AAFPS (ATE) Stockton 

Field, California., did, without proper leave, ab-
s~t himsel.f from his station a~ AA.FPS (A.TE) . 
Stockton Fi.el~ California, from about 15 .April 

· 1944 to about 18 April 1944. 

CHARGE II: Violation of the 96th Article of War • . 
Specification l: In that 2nd Lieutenant J.AMES H REED, 

Hq & liq Sq, 316th TEFT Gp, W'PS (ATE) Stockton 
Field., California., did at Winter Haven, Calif
ornia., on or about ,'30 November 1943, ,with intent 



(Jo) 

to defraud., wrongi'ully and unl.arlu.lly make and utter 
to Lottie Barri.son at Winter Haven., California., a 
certain check., 1n 110rds and figures as i'ollows, to wit: 

__u...,/..._3_.0/______1943_No. 6/J40 

BANK OF FORT SAM HOUSTON 
Fort Sam Houston., Texas 

Pay to the
order ot_______ca...s__h________ $ 100.00 

___...;One=~Hundr==e-=-d-an=d_n::.:ou/J.___00_________ Dollars 
. j 

Grl;t Sqdn 8 

... JlMf§ H. REED /signed/
0-241.08? 

and by means thereof., did fraudulently obtain from• 
Lottie Barrison the sum of One Hundred .Dollars . · 
{$100.00)., .he, the said 2nd Lieutenant James H~ Reed, 
then well knowing that he did not have and npt in
tending that he should have any account w1th the Bank 
or Fort Sam Houston., Fort Sam Houston., Texas for the 
~nt ot said check. · 

Sped..fication 2: Similar to ·Specifi.cation 1., but ·alleging 
check drmm on National Bank ot Fort Sam Houston, 
dated 30 November 194'.3, at same place., payable. to the 
order 0:f pa.sh, made and uttered to Lottie Barrison, 
thereby' fraudulently obtaining $100, · . 

Specification 3a Similar to Specification 1, but alleging 
check drnn on National Bank or Fort Sam Houston, 
dated 30 November 1943, at same place., payable to the 
order or cash., made and uttered to Lottie Barrison., 
thereby' fraudulently obtaining $200. 

Specification 41 Similar to Specification 1, but alleging 
· check drmm on National Bank of Fort Sam Houston,. 

dated 30 November 1943, sa1111 place, payable to the 
order ot cash., made and uttered to Lottie Barrison., 
thereby' .fraudulently obtatning $100, 
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Specification 5: Sim1.lar to Specificatl.on l., but alleging 
check drawn on Bank of Anm-ica., ·Tr,,.st & National 
Sa~a .lsoociatl.on, dated 13 April 1944, Stockton, 
Cal.ii'ornia., payable to the order of casn, made and 
uttered to Matteoni's Night Club., thereby fraudu
lently obtaining $5~~ 

Specification 6: Similar to Specification 1, but·a11eg1ng 
check drawn on Bank of .America, Trust and National 
Savings Association, dated 13 April 1944, Stockton., 
California, payable to the .order of cash, made and 
uttered to Mattenoi' s Night Club,. t!iereby .traudn- · 
lEntly obtaining $50. 

Sped.fl.cation 7: Similar to Specification 1, but alleging· 
check drawn. on Bank of America, National '.lrust and 
.lssociation Sa~s., dated 13 April 1944, Stockton,· 
California, payable to the order of cash, made ·and 
uttered to Mr. A. E. Kelliher, thereby fraudulently 
obtaining $50. 

Speci!ication 8: Similar to Spayification 1, but alleging · 
check drawn on B~ of America, National Trust and 
Association Savings., dated 13 April 1944, Stockton, 
Calii.'ornia., payable to the order of cash., made and 
uttered to Mr. A. E. Kelliher., thereby i'l:-audulen~ 
obtsini.ng $50. 

Specification 9: Similar to Specification 1, but alleging 
check drawn on Bank of America., National Trust and 
.lssoeiation Savings., dated 13 April 1944., Stockton, 

· Cali.1:ornia·, payable to the order of cash., made and 
uttered to Mr. A. E. Kelliher., thereby fraudulently 
obtaining $50~ 

' Specification 10: Similar to Specification 1, but alleging 
check drawn on Bank of America, National Trust and 
Association Savings., dated lJ April 1944, Stockton, 
California, payable to tha order of cash, made and 
uttered to Mr. A. E. Kelliher, thereby fraudulently 
obtaining $50•. 

The accu;3ed pleaded not guilty to, and was found guilty of, all Charges 
and Specifications •. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
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at hard labor at such place as the reviewing authority might direct, 
for eight years. The reviewing authority approved the sentence but 
remitted two years of the confinement imposed; designated the United 
States Disciplinary BaITacks, Fort Leavenworth, Kansas, as the pJa ce 
of confinement; and forwarded the record of trial for action under 
Article of War 48. · 

3. The evidence for the prosecution shows that the accused fre-
quently visited Lottie's Bar, a saloon located in Winter Haven., California, 
about one mile from the Arl.zona state line. According to the proprietor., 
1Irs. Lottie Barrison, "he used to come in my place and eat sandwitches 
/;ii] an:i drink a bottle of beer lots of times". Adjacent to the establsh
ment was "a separate room" in which gambling tables and devices were operated. 
Mrs. Barrison had no direct interest in these, but she did receive a certain 
"percentage" of the gambling receipts as rent (R~ 25; Pros. Ex. "E") • 

.Early in the evening of 30 November 1943 the accused or~ered a· 
sandwich at the bar. After he had finished eating., he conversed nth some 
of the other customers. Some time thereafter he approached Mrs. Barrison, 
who was mixing drinks at the bar, and requested her to cash a check for 
$100. Upon her expressing a few "M>rds of caution and admonition as to 
his financial responsibility., he replied., "Don't worry I have money in the 
bank:11 • Having thus been reassured, she furnished him with a blank check 
form imich he filled in and executed. In the space for the name of the 
drawee bank he wrote 11Bank of Fort Sam Houston, Fort Sam Houston, Texa.~". 
For this instrument Mrs. Ba?'.rison paid him $100 in currency (Pros. Exs. 
11An.,, "E", "F") •. 

. . 
During the remainder of the evening he was repeatedly 11in and out" 

of the building. Mrs. Barrison did not see him gambling in the adjoining 
room and had "no reason to know" that he was. On the occasions on mich 
he returned to the bar he asked her to cash three other checks for him. 
All we:re drawn on the "National Bank of Fort Sam Houston., Fort Sam Houston, 
Texas". The first of the three was for $100, the second for $200, and the 
last was also for $100. Mrs. Barrison paid full face value for each of 
thErn. In each instance she inquired what he proposed to do with the money, 
and his answer was, 111:bn' t worry the checks are all right, I am sending 
some of the money to rrr:, wife who is sick" (Pros. Ex. "A", "E", •F11 ., "G".,
"H", •I")• 

None o! the instruments wa.a given in payment of a gambling debt. 
When they were executed by the accused., he appeared to be sober. He con
SWll8d some beer but., so far as Mrs • .Barrison knew., no whiskey. All four 
checks were returned to her dishonored. The reason in each case was that 
he had no account of any kind ai. ther in a bank known as the "Bank of Fort 
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Sam Houston" or as the· "National Bank of Fort Sam Houston" in Fort Sam 
Houston, Texas. Despite a subsequent promise by him that he "would 
take care of" the checks, Mrs. Barrison has never been reimbursed for 
any part of their face value (Pros. Ex. nA", "E") •. 

Several months later., on 13 April 1944, he spent part of the 
evooing at Mattioni' s Club, a night club and gambling establislment 
located in Stockton., California. Both the bar and the gambling para
phenalla were in the same room but were separated from one another by a 
partition which extended only part of the way to the ceiling. Chips were 
sold at the dice table and never at the bar. Mr. George Pitzer, one of 
the proprietors., spent most of his time in the dining room. Between 
11:30 p.m. and midnight he was asked by the accused to cash a $100 check. 
Apparently as an inducement to the transaction, the. accused represented 
that he had sufficient funds in the bank because he had deposited $165 
which he had won the .previous night. In pursuance to his policy of 
trying "to keep everybody down", Mr. Pitzer suggested that the instru
ment be for only $50. This compromise being satisfactory, the accused 
signed a check in that sum drawn on the Bank of America of Stockton., 
California. The instrument was prepared by Mr. Piher, and the full 
face value paid to the accused by the cashier of the club at his direction. 
Ylithin approxlmately fifteen minutes the accused returned with a request 
for another $50. The same procedure was again followed. Mr. Fitzer 
filled in a blank check for the sum specified, drawn on the Bank·of America, 
Stockton, California., and the accused, upon affixing his signature, re
ceived the full face alll)unt from the cashier. When executing this and the 
previous instrument, the accused· was sober. Both checks were ultimatelq 
returned by the bank to Mattioni's Club 'With the notation "Unable to Lo-
cate Account". Neither one has since been redeemed by the accused (R. 14-23; 
Pros. Ex. "A", •en., "D")• 

On. the night of 13 April 1944 he also bestowed his patronage 
upon Ross• Mecca, an institution catering to devotees of drink and chance. 
A~rtial partition" separated the bar from the dice game. Chips could 
be purchased at the dice table, but not at the bar. In the course of the 
evening the accused executed and presented four checks for cashing to 
Mr. A. E. Kelliher., the proprietor. Each was drawn on the Bank of .America, 
Stockton, California, and each was accepted at its face value of $50. Their 
amounts were paid by Mr. Kelliher apparently out of a safe "at the end of 
the bar". After he had cashed the first check, he was reluctant to pay 
out on the others. Since his son was an officer in the Air Corps, ·and 
since he believed that the accused could not afford the game, he even 
offered to return all four instruments. In his own words, 
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•I don't mea..'l to leave an interence that I 
just cash checks at random for people who don't 
care ii' I get money or not. In this parti.cular 
case the way I ·am situated the only close rela- · 
tive I have is one of these boys * * * I made 
this statement. I said, •now, I don•t want to . 
do this because I don't think you can atford this 
thing here. I would rather just give these back. 
to you and call it a day. I don I t want your 
money'"• 

None of the checks was given in satisfaction of a gambling debt. Pay
ment for their face amount·was never received by Mr. Kelliher, either 
in whole or in part. · As of 13 April 1944 •and at all. times since that 
date accused did not have an account of aey·kind11 with the Bank of 
America o:£ Stockton, California. While he may have consumed some liquor 
at Ross• Mecca, he was 11ot drunk when he signed the four checks (R. ';9-.IJ); 
Pros. Exs. 11A11 , "J", 11X", ·.•L•, "M•). -

On lS April 1944 he absented himself 1d.thout leave .f'rom his 
organization which was the Headquarters and Headquarters Squadron, 316th 
'.!EFT Group. He returned to militar;r contrpl and was placed in a1Test 
in quarters on 18 Apnl 1944 (R. 14; Pros. Ex. •Bn). · 

4. The accused, after his r.1.ghts as a 111tness we:re tuJ.17 explained 
to him, elected to rE111ain silent. Two wi. tnesses were called on his· be
half. Second Lieutenant JoseP.h Levi testified ·that, while on military 
police duty, he had seen the accused at Ross• Mecca, llsomewhere around" 
119:00 o'clock or 10:00 o'clock" on l3 April 1944. The accused was·playing 
dice. In 11a space of 20 or 25 minute·s11 he took about four or .five high- . 
balls. During that period he cashed t-no checks (R. 41-45). 

Captain Louis A. Lame o£ the Medical Corps was the second witness. 
As the medical officer in charge o.f' the sick call or all cadets and rated 
personnel at Stockton Field, ha examined the accused on·]J. April 1944 and• 
fOUBd him to be suffering tram "Rhim.tis Bi-latteral•. On the •patient's 
record• of' the accused the letters •DNIF• were entered. This -meant 
"Duty Not Involving Flying"• The accused was oral.]J' informed o.f' the 
temporary change in his status, was given a mimeographed .f.ora setting 
fo~th the fact to present at the night line, and was instructed not to 
report back before 15 April 1944. No definite appointment was, however, 
made for that date (R. 45-49; Def'. Exs. l, 21 3). · 

An affidavit by Mrs. Lottie Barrison was offered in ev.1.derice 
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by the defense and was admitted into evidence with th~ consent o:r the 
prosecution. Its context agreed in all essential particulars nth that 
of' her deposition which had been introduced as Prosecution's Exhibit 
•En :,(R. 49; Def. Ex. 4). 

5. The Specification of Charge I alleges that the accused 11did, 
without proper leave, absent himself f'.rom his station at AAFPS (ATE) 
Stockton Field, California, from about 15 April 1944 to about 18 April 
1944"• The evidence, 11hich consists solely o:r the morning report of 
the Headquarters and Headquarters Squadron, 316th TEFT Group, shows 
that the accused was not "Idth his organization :from 15 April to 18 April 
1944 and is legally sufficient to sustain the finding of guilty of the 
Specification of Charge I and Charge I. ' 

6. Specification 1 of Charge II alleges that the accused "did at 
\If.inter Haven, California, on or about 30 November 1943, 'With intent to 
defraud, wrong.fuljy and unlawfully make and utter to Lottie Barrison * -It: i:• 

a certain check L'in the sum. of $100 drawn on the Bank of Fort Sam Houston, 
Fort Sam Houston, Tex.ail and by means thereof, did ·fraudulently obtain 
fr.om LJttie Barrison the sum of One Hundred Dollars * * *, he, the said 
Ladcusei/, then well knowing that he did not have and not intending that 
he should have any account with the Bank of Fort Sam Houston, Fort Sam 
Houston, Texas, for the payment of said check••.Specifi.cations.2, 3, and 
4 allege that the accused committed the same offense, in like manner, on 
the same day with respect to three other checks in the respective sums of 
$100, $200, and $100 drawn on the "National Bank of Fort Sam Houston•, 
Fort Sam Houston,'Texas, Specifications 5 and 6 allege that the accused 
committed the same offense, in like manner, on 13 April 1944 by unlaw
.fully making and uttering to Mat:tioni I s Night Club, two checks, each in 
the sum of $50, drawn on the Barus of America of Stockton, California, 
Specifications 7, 8., 9, and 10 allege that the accused committed the 
same offense, in like manner., on 13 April 1944., by.unlawfully mald.ng 
and uttering to Mr. A. E. Kelliher four checks, each in the sum of $50, 
drawn on the Bank of America, Stockton, California. 

The accused has stipulated that on the respective dates of the 
ten instruments covered by the Specifications of Charge II, and at all 
times since those dates, he did not have an account of any kind in the 
drawee banks. Mrs. Barrison, Mr. Pitzer and Mr. Kelliher accepted. the 
accusedI s checks in. good faith and at full face value. By his .fraudu
lent and deceitful conduct the accused took criminal advantage of their 
trust. His motive obviously was to obtain funds with which to continue 
his gambling activities. 1Vhen the checks were uttered he was not under 
the influence o:f liquor but in fUll possession of his faculties. His 
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conduct was deliberate., with intent to defraud., and of a nature to 
bring discredit upon the military service. The findings of guilty of 
each Specification., Charge II, and Charge II., are supported by the 
evidence beyond a reasonable doubt. 

7. The accused is about 26 years old. The records of the O.ffice 
of The Adjutant General show that he had enlisted service from 22 Nov8lll
ber .1940 to 5 February 1943; that he was commissioned a second lieutenant 
on 6 February 1943; and that since the last date ha has been on active 
duty as an officer. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is le
gally sufficient to support the findings and the sentence and to warrant 
confirmation thereof• .Dismissal is authorized upon conviction of a 
violation of .Article of War 61 or Article of War 96. 

-Mdldht: d ~<£ Jud~vocate. 

Judge Advocate.g~L~~ 'A ,
~ «=, 
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SPJGN . 
CM 2.59863 

1st Ind. 

War Department., J.A..G.o., . AUG \944 - To the Secretary of War.
14 

1. Herewith transmitted for the action of the President are 
the re cord of trial and the opinion of the Board o! Review 1n the 
case of Second Lieutenant James H. Reed (0-741087), Air Corps. 

2. I concur in the opiDion of· the Board or Review that the 
record o:r trial is legally sufficient to support the findings and 
sentence as approved by the re-viewing authority and to warrant con
firmation thereof. I recommend that the sentence as approved b;r the 
reviewing authority be confirmed but that the period o.f confinement be 
reduced to three years and that the sentence as thus modi£1.ed be ordered 
executed.· 

3. Consideration has been given to a letter from :Mrs. Horace w. 
Reed, the accused's mother, addressed to The Judge Advocate Genera1 and 
also a letter addressed to the President, requesting clemency for her son. 

4. Inclosed are a dra!t of a letter for ,-our signature, trans
mitting the record to the ?,resident for his action, and a form o! Execu
tive action designed to carry into effect the foregoing recommendation, 
should s-.ich action meet 1dth _approval. 

··~ 
Myron c. Cramer, 

Major General, 
The Judge Advocate General • 

.5 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. £or 

sig. Sec. of War. 
Incl 3 - Form of Action•. 
Incl 4 - Ltr. fr. Mrs. Reed addressed 

to Judge Advocate.General. 
Incl .5 - Ltr. rr. Mrs. Reed addressed 

to the President. 

(Senten~e as approved by reviewing authority ~onfirmed but confinement 
· reducred to thr~e years. G.C.M.O. l.96, 12 Sep 19/44) 
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WAR DEPARTMENT(1 .Army Service Forces 0 
In the Office of The Judge Advooa.te General 

Washington., D.c. 
(39) 

SPJGK 
CM 259872 

; 4, AUG 1i44 
UNITED STATES FIFTH SERVICE COMMA.ND 

AfilfY SERVICE FORCES 
v. Headquarters, Fort Knox, Kentucky.l 

) Trial by G.C.M., convened at Fort 
General Prisoner WOODRCii ) Knox., Kentuoky., 16 June 1944. 

~ J. RAINES Dishonorable discha.r&:e and con
finement for ten (lOJ years.

) Disciplinary Barracks. 

HOLDING by the BQARD OF REV~ 
LYON., MOYSE and -SONENFIELD., Judge Advooatea. 

l. The Board of Review has examined the record of trial in the 
case of General Prisoner Woodrow J. RaiM1. 

I 

2. The accused., a general prisoner under a former sentence of ~is
honora.ble discharge suspended,;· was fo\Uld guilty of wrongfully impersonating 

_an officer in violation of Article of War 96 (Specification., Charge I)., 
of absence without leave (60 daya) in violation of Article of War 61 
(Specification, Charge II), larceny of ~10 in cash, clothing and effect~, 
of a total value of about $122.50., the property of Second Lieutenant 
James H. lboker., Jr• ., in violation of Article of War 93 (Specification., 
Charge III), and of laroeny of property of the United States furnished 
and intended for the military service., of a. tota.1-Ta.lue of $42.89, in 
violation of Article of War 94 (Specification., Charge IV). He was sen-. 
tenced to dishonorable discharge, total forfeitures., and confinement at 
hard labor for 20 years. The reviewing authority approved the sentence, 
but reduced the period of confinement to 10 years., designated the United 
States Disciplinary Barracks., Fort Leavem.rorth., Kansas., as the place of 
confinement., and forwarded the record of tria.l for action uhder Article 
of War 50}. 

3. The evidence was legally sufficient to support the findings of' 
guilty of Charges I., II and IV and their respective specifications., a.nd 
legally sufficient to support the sentence. AA to the speoification of 
Charge III, apart from the $10 in cash, there is no evidence of the value 
of the stolen property therein described other than the testimony of' the 
owner of the property. The Board of Review has said., in regard to proof' 
of the IM.rket value of' a watch and other articles of stolen personal 
property before it, that the court oould., from its inspection alone, 
determine that the property had some value., but that to permit the court 
to find specific market val~ - · 

"• • • would be to attribute to the members of the court 
technica.l and expert trade knowledge which it cannot t,egally-
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be assumed they possessed•. (CM 208481. Ragsdale, B.R. 9, P• l3J 
CM 228742. Blanco. B.R. 16. p. 299J see also JAG Bulletin• .kn. 
1943• P• 12.) 

In tbs case now 'under consideration, the stolen property wu not 
received in evidence and it does not appear that the articles were 
examined.by the court. The owner testified as to the original cost 
price of the stolen property, but in the absence of proof as to when 
tbs property was purchased, its condition. etc., at the time it was 
stolen, the evidence as to cost does not suffice to prove market Ta.lue 
at the time the property was stolen. · It may be inferred from the 
description of the articles that they had some substantial value over 
and above the $10 in cash not in excess of $20. 

4. In view of the findings of guilty of the other Charges and 
Specifications, especially Charge II and its Specification alleging 
absence without leave, the legality of the oonfinement imposed is not 
affected by this holding. For the reasons stated, the Board of Review 
holds the_ record of trial legally sufficient to suppor-1; the findings 
of guilty of Charges I, II, and IV and their specifications, legally 
sufficient t? suppo~ only so much of the findings of guilty of the 
specification of Cha.rge III and of Charge III as involves a finding 
of guilty of larceny of the specified property by the aocused, at the 
place and time alleged, or the ownership alleged, of s·ome substanti~l 
value over and above the $10 in cash not in excess of $20, and legally 
sufficient to support the sentence as approved by the revi~ au
thority. 

• Advocate. 
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1st Ind. 

War Department, J.A.G.o., 8 AUG 1944 - To the Commanding Officer, 
Fort Knox, Kentuoky. 

1. In the case of General Prisoner Woodrow J. Raines, I conour 
in the foregoing holding of the Boa.rd of Review and for the reasons 
therein stated recommend that only so much of the findings of guilty 
of the Specification of Charge III and of Charge III be approved aa 
involves .a finding of guilty of 1arcecy by accused a.t the place a.nd 
time alleged and of the property described of some substantial value 
not in exc~ss of $20 over and above the $10 in ca.ah and of the owner
ship alleged~ Upon compliance with the foregoing you will have authority 
under the provisions of Article of War 5o¼ to order the execution of the 
sentence. 

2. It appears from General Court-Ml.rtia.l Orders No. 45, Hea.d
qua.rters 4th Armored Division, dated 16 August 1943, that the accused 
was tried and found guilty by a general oourt-martial at Camp Bowie, 
Texas, on 10 August 1943, for absence without leave in violation of 
Article.of War 61, and· of breach of arrest in violation of Article of 
War 69. In that case he was sentenced to dishonorable discharge, total 
forfeitures, and confinement at hard labor for three, years. On 16 August 
1943, the reviewing authority approved the sentence, but suspended that 
portion thereof adjudging dishonorable discharge until the soldier.'s 
release from confinement and designated a rehabilitation center as the 
place of confinement. Although the approved sentence in the oase now 
under consideration is legal, in view of the former sentence, it is 
suggested that consideration be given to approving only so much of the 
sentence to confinement in the instant case as involves confinement at 
hard labor for five years. With two separate sentences of confinement 
against the accused of three and five ·years respectively, the sentences 
a.re executed consecutively in the order of the dates upon 'Which ,they 
become effective and not oonourrently (AR 600-376, May 17, 1943, sec. 
2, par. 17e). 

3. When copies of the published order in this case are forwarded 
to this office they should be a.ooompanied by the foregoing holding and 
this indorsement. For oonvenienoe of referenoe and to facilitate a.t-

. taching ·copies of the published order to the record in this ease·, please 
place the file number of the record in brackets at the end of the pub- ... 
liahed· order, as follows a ·· 

. (CM 2_69872 ). a/.~· -
A~-·~ 

~lli~ • ·r 
Colonel, J.A. G.D., . 

Acting ·Assistant Judge Advooa.te Gener~ 
In Charge of Military Justice_ Matters1 
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·1m.a DEPARTMEIIT 
Army Service F'orces 

In the Office of The -Judge Advocate General 
Washington, D.C. (43) 

SPJG~ · 
• 3. AU& 1944cu 259880 

UNITED STATES ) A..'9.~,fY ..\IR FmlCES CI:NTFAL 
FLYmG TRArnnm Co.: [:,AJ'ID . 

v. ~ 
) Trial by G.C.M., convened at 

Second L:i.eutenan t FJANCIS ) IIidland Army Air Field, Iti.d
R. CONN:c:LLY (0-674664), Air ) land, Texas, 7 July 1944. 
Corps. ) Dismissal and total forfeitures. 

OPHUON of the BOARD OF REVIBVl 
GA~i1BRELL, lRlillERICK and AI'JDERS0N, Judge Advocates. 

---i,-------

l. The Board of Revievr has examined the record of trial in the 
case of the officer :tamed above and submits this, i~s.opinion, to The 
Judge Advocate General. • 

2. The accused was tried upon the follow:ing Charge and Specifi
' cationsa 

CHARGE1. Violation of the. 96th 'Article of War. 

Specification la In that Second Lieutenant Francis R. Connelly, 
Air Corps, did at O:lessa, Texas, en or about 20 April 1944, 
with intent to defraud, wrongfully and unlawfully make and 
utter to Fitz Drug Store a certain check, in words and 
figures as follovrs: 

. . 0 
Odessa, Texas · April 20 19/44 No.~ 

Till: Fill.ST NATIONAL BANK 

Pay to ___Fi_._t_z_Dru_.g"--"S_t_or_e__________OR BFARffi tel5 .00 

£F~if~t~e~e~n~a~n~d~n~/Gl~OO~===================-=-=-======:=::==-DciLLA.RS 

, FOR 0-674664 

Francis R. Connelly 
2nd Lt. A.C. 

and by means thereof did fraudulently obtain from· Fitz Drug 
. Store, Odessa, Texas, the sum of $15.00, la:wful money of 
·the United States, then well !mowing that he did not have, 
and n,ot intending that he should have, sufficient funds in 
The First National Bank, Odessa, Texas, for the payment of 

. said check. 
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Specificaticm 2: Same form as Specification 1, but alleging 
check dated 25 Lray 1944, drawn on same bank, payable to 
the order oi' Officer's iiess, in the amount of ~)5.00, 
made and uttered to the Officers' IJess at llidland ..\rmy 
Air Field, Hidland, Texas, thereby fraudulently obtain
ing the sum of :)5 .oo. 

Specification 31 Identical to Specification 2, but alleeing 
check dated 26 Lay 1944~ in the amount of $10.00, · 
thereby fraudulently obtaining $7 .00 in cash and dis
charge of a preexisting.debt, evidenced by a worthless 
check in the amount of $3.00 previously given the 
Officers' Mess. · 

Specification 41 Same form as Specification l, but alleging 
check dated 31 l.fay 1944, dravm on The First Na ti.anal· Bank
of I..:idland, Texas, in the amount of $5.00, payable to the 
order of Officer's Mess, made and uttered to the Officers' 
Ifess at Hidland Army Air Field, Midland, Texas, thereby 
fraudulently obtaining the sum of ,?4.35 in cash and ~?0.65 
in merchandise. 

The accused pleaded not guilty to, and was found guilty of, the Cra.rge 
and all Specifications. No evidence of previous convictions was intro
duced at the trial. He was sentenced to be dis;nissed the service an:i 
to forfeit all pay and allov,ances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of i/ar 4$. 

3. h'vidence for the Prosecutioni 

' On the respective dates.of th& alleged offenses, and at the 
time of the trial, the accused was in. the military service (R. 11). 

Bryan B. Fitz, proprietor of Fitz _Pra.nnacy, Odessa, Texas, 
testified that on 20 il.pril 1944, he cashed a check for the accused drawn 
by the latter on t!ie First National Bank, Odessa, Texas, in the amount 
of ~f,15, giving the accused ::as in' cash therefor. The wi.tneps,identified 
the check, which was introduced in evidence as Prosecution's Elchibit A. 
The check was- twice presented for payment by Fitz Pharmacy but was 
returned unpaid (R. 7-8). · 

Sergeant L. P. \ladley, Chief Accountant of the Officers' ;Jess 
at the 11i.c!,land Army Air Field, charged ,nth performing or supervising 
all account:ing of the Officers I Hess, identified three checks, payable 

· to the Officers 1 ::Jess and signed by the accused, as having been accepted 
by the Officers• !1ess in the regular course of business. One, dated 
25 11:1.y 1944, drawn on The First National Bank, O:lessa, Texas, in the 
amount of 1}5, was cashed at the bar in the Officers• ?lless. Another, 
dated 26 ?.ay 1944, drawn on 'l'he First }!ational Bank,O:lessa, Texas, in 
the amount of '.;~10, was presented by the accused for cash at the oifice 
of the Officers' lfess. The witness refused to cash this ,check, telling ·-
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the accused that the !.1ess was at that time holding a check of the 
accused for :;~3, which had been returned unpaid. The accused thereupon 
told the wltness that he had, on the previous day, deposited ::~30 in his 
checking account and that 11 this check absolutely was good". The wit
ness thereupon accepted the check and delivered to the accused ~';7 in 
cash and the ~~3 returned check. The third_ check cashed by. the I.fess ,.,as _ 
dated Jl Hay 1944, and was dra,m on The First National Bank of llidland, 
Texas, in the amount of ;~5. ill three checks cashed by the Officers' 
Liess were presented for pa.yment and returned unpaid. These checks were 
introduced in evidence as Prosecution's Eldubits B, C and D (R. 11-14, 
13). 

John L. :.Torris, Cashier of The First National Bank, O:lessa., 
Texas~•testified that the accused had an account in that bank from 
10 February 1944 until 12 June 1944., and that the balances in the account 
on 20 April 1944, 25 I!ay 1944, and 26 1.tl.y 1944 were (~00.16., 02.16 and 
::~1.91, ·respectively. The vrltness also identified the signatures on 
Prosecution's Exhibits A, Band C as the genuine signatures of the 
accused (R. 19-21). 

H. c. T.Jlmer, President of The First National Bank.,, Midland., 
Texas., testified that the accuseci's checking account in that bank had 
been closed out on 12 February 1944, and that the accused rad no balance 
in the lank on 31 1.1:1.y 1941~ (R. 24). 

None of the checks described above was ever paid by the bank 
on which it was drawn. The .check cashed by 1!'itz Pharmacy was paid 
directly by the accused approximately two weeks after. it was issued. 
(R. 9), and the three checks cashed by the Officers' Mess were pa.id 
directly by the accused· to the '1ess on 14 June 1944 (R. 15; Def. &. 1). 
a transcript of the accused's account in The li'irst ?J,..tional Bank, 
Od.essa, Texas., from 11 February 1944; until 12 June 1944, was introduced 

· in evidence as Prosecution's Exhibit i (R. 2:l). 

:M:l.jor Walter A. Brum.rmmd, the investigating officer in the· 
case, testified in part as follows: 

"I showed the accused a copy of the led[;er sheet which we had 
at that time, which was not a i'ull ledger sheet but ·a copy 
covering a portion q_f the ti.me in which he had an account in 
the First National Bank, O:lessa. It started with the 31st of 
larch, 1944, in the a.mount of ~~27.73 and ending with an entry 
on the 29th of lay in the amount of 91/, and, as.far- as·he knew, 
he stated it was correct. As to the checks, he stated he -wrote 
each oi' the checks and that was his signature on them. He had 
passed them on the dates they were dated and got the money- from 
the payee shovm on the checks, except a ~5.00 check which was 
cashed at the bar of the Officers' Hess and he got 65¢ in mer
chandise, which, as he recalled, va.s a milkshake and cigarettes, 
and the balance in cash. In regard to the check dated the 31st 
of Miy, 1944, ;(or ~)5.00, he stated that at the ti.me he wrote 
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out the check he rad a pen in which the ink flow wasn I t func- · 
tioning proper~ and he lll3.de out several checks and each time 

· the ink would smear his sheet and that he used the blank of a 
First National Bank of Midland check but was ?,Titing the name· 

• 'Odessa• over the word 1 l.1idland 1 , intending to write a check 
on the First National Bank of Odessa. That after doing that 
several times,' the last time he ma.de out the check ;in the form 
as it is on Eichibit and which is the last check he wrote1 D1 

out, he did forget to cross out the word 1 l!Iidland 1 and :insert 
the word 'Odessa• in passing it; that he did intend to write 
the check on the Odessa bank where he had an account, and did 
not have an account in the First National Bank of Midland, am 
that all the persons on whom these checks were given had been 
reimbursed at the time he gave the statement." (R. 2'7-28) 

4. Evidence for the Defenses 

Tte accused, after raving his rights as a witness explained to 
him, elected to make an unsworn statement through counsel, which was as 
followss 

"I, Francis R. Connelly, a Second Lieutenant in the United 
States •Anny, deposes and says that an M:1.y 31, 1944, I wrote 

·'.a check in the sum of $5.00 payable to the Officers• Mess of 
1fuUand Army Air Field. At the time I wrote this check I_ 
was having difficulty with my fountain pen because of the fact 
that it ·would run and snear 'When I touched it to the paper. 
I -wrote the check _several times because the ink was smearing. 
I knew at the time that I -was writing the· c heck on a blank 
check· of the First National Bank of Midland, Tex.as, but had the 
intention of nark:ing out 1Midland 1 and substituting therefor 
1 Odessa, 1 Texas. As a result of the trouble with the fountain 
pen, I ommitted to strike out 1M:i.dland 1 Texas and· substitute 
therefor 1 0:iessa•, Tex.as. I have not had an account at .the 
First National Bank of Midland since February of 1944. I did 
not intend to virite this check on the First Nationa.l Bank of 
Hid.land, Texas. It ms merely an oversight. At the time I 
wrote the checks for. which I am being tried, I thought that I 
had enough money to cover said checks. 'When I gave .the $10.00 
check dated :.~y 26th to Sgt. Wadley, I had previously givan a 
friend of mine ~~30.•00 and asked that he deposit this for me. 
Tra t is the reason I told Sgt. Hadley I had deposited the {;30 .oo. 
I learned subsequently that my friend failed to deposit the 
money. I had no intention of defrauding anybody when I wrote 
the aforementioned checks. 11 (R. 29) 

5. The accused admits that none of the four checks ;in. question was; 
at the time it ·via.s issued, backed by sufficient funds in the bank to 
pay it, but he claims that he vas unaware of that fact "l'ihen he passed 
the checks and trat he had no intention to defraud. His claim of inno
cent intentions not only is unsupported, but is _contradicted, by the 
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evidence of record. .An examination of the transcript 6f the accused's 
account (Pros. Bx., E) discloses that_ more than twenty (2~) "insufficient" 
checks were issued by the accused over the period ll February 1944 to 
31 Hay 1944. 'l'he issuance of so many worthless checks could ·not have .. 
been .the result of inadverta.nce. Ch the contrary, the evidence is clear 
tha.t..the accused, shutting his eyes to the warning afforded him by the 
steady stream of returned, unpaid checks, continued to.issue checks in
discriminately and in utter disregard of the question as to whether 
they were backed by suf.:t;icient i'uncs in his checking account. The evi
dence of record not only warranted, put_ required, a finding of guilty 
of each of the four Specifications upon which the accused was tried. 
The fact that the accused subsequently paid the amount of the four checks 
supplies no defense. That the issuance of checks under the circwnatances 
alleged in the four Specifications is a violation of Article of War 96 
is too clear to require discussion. · 

6. The Har Department records show trat the accused was born and 
reared in Boston, U:i.ssachusetts. He is 22 years old and is a high school. 
gradua·te. In civilian life he worked from September 1939, until January 
1942, for Armour & Co. as a refrigerator repair man. He was inducted 
into the .Army on 16 H:trch 1942, subsequently attended the Army Air Forces · 
BO)ilbardier School, and upon graduation in M3.rch 1943, was commissioned 
a second lieutenant. 

7. The court vas legally constituted and rad jurisdiction over 
the accused arrl the subject matter. No errors injuriously affecting 
the substantial rights of the accused were can.mitted during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal and total forfeitures 
are authori_zed upon conviction of a violation of Article of Vfar 96. 

~-a·•• )/£1/+&LL/, Judge Advocate.· 

i Judge Advocate. 

, Judge Advocate • ~£~ 
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1st Ind. 

Y:ar I'epartmmt, J.A.G.O. - To the Secretary of ',iar. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Sec end Lieutenant Francis R. Connelly (0-674664), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to rupport the findings an:i the sentence 
and to warrant ccnfirmation of the sentence. There appear to be no 
mitigating or extenuating circumstances. en the contrary, it appears 
from the Staff Judge Advocate•s Review that the Canma.nding Officer of 
the Midland Army Air Field warned the accused, in writing, as early as 
26 April 1943, relative to the latter• s obligation as an officer in the 
natter of issuing personal checks without sufficient funds in the bank 
to cover them, and that the accused has been involved :in a large number 
of difficulties since he was commissioned 11 M3.rch 1943. Such diffi
culties :include the followings (1) a?Test by the military police on 
2 July 1943 for being in an establishment which he knevr to be "off 
limits" to military personnel; for which he was given a reprimand; (2) 
p.mishment under A.W. 104 on 26 July 1943, for being AWOL two days; 
(3) :punishment wder A.Yf. 104 on or about 14 January 1944, for passing 
an insufficient funds check; and (4) punishment under A.W. 104 on 27 
March 1944, for passing an insufficient funds check and failing to pay 
his account with a local laundry in Midland, Texas. Accordingly, I 
recommend that the sentence be confirmed but that the forfeitures be 
remitted, and that the sentence as thus modified be carried into 
execution. · 

3. Inclosed are a draft of letter far your signature, transmitting 
the record of trial to the President· far his action, and a form of 
Executive action designed to carry into effect the above recommendation, 
should such recormnendation meet with your approval. 

' ,-) 0 . • ~ 

~~ ----- . ··- -~ 
Myrai c. Cramer, 

Major General, 
3 Incls. The Judge Advoca.te General. 

1 - Record of trial 
2 - Dft. ltr. for sig. S/w
3 - Form of action 

<Filed without further action in view of the execution of the sentence 
to dismissal against the same officer in a different case, C1! 263257, 
confirmed in G.C.M.O. 614, 10 Nov 1944) 
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WAR DEPARTMENT 

Army Service Forces 
In·the Office or Toe Judge Advocate General 

· Washington, D. c. 

SPJGV 
CM 259912 

31 JUL 1944 
UNITED STATES THE CAVALRY SCHOOL 

v. Trial by G.C.M., convened at 
Fort Riley, Kansas, 14 July

First Lieutenant WILLIS D. ~ 1944. Dismissal and confine
PORTER (0-1031530), Cavalry.) ment for three (3) years. 

l 

OPINION or the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

l. · The Board or Review has examined the record of trial in 
the case or the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 95th Article or War. 

Specification l: In that First Lieutenant Willis D. Porter, 
Cavalry-, Truck Battalion, Fort Riley, Kansas, did, at 

- Fort Riley, Kansas, on or about 24 April 1944, willfully 
and wrongfully write and cause to be deposited with 
Message Center of The Cavalry School, for delivery, a 
certain obscene, lewd, and lascivious·writing of indecent 
character, with intent to debauch the morals and conduct 
of recipients thereof, in words as follows~ to wit: 

•I am writing this note in an.effort to make some one, any
one a proposition. 

I am willing to pay the price asked·if my request is granted. 
This is merely a tentatin letter. If I get the desired 

results, well and good. 
The last time I tried this, it worked fine for all concerned. 

My self as well as the girls concerned. · 
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I had a girl friend leave a note in the Ladies Toilet 
in the Main P.X. A girl got it, left the reply where I told 
her and I met her that same evening. We went for a walk and 
I explained things to her and she agreed to my proposition. 
We found a fairly secluded spot and she stood in the door way 
and went down on m:: knees. And when she pulled up her dress 
and pulled down her panties and I saw all that pretty, so 
white thighs I was almost knocked out. And when I got my 
mouth into it, it was heaven. She just stood there and I 
'really had my .run. When she started thrilling, she started 
to shudder and shake and when she 'busted her nuts I it just 
ca.me all over. She was really enjoying herself. 

Enclosed you will find a picture. It is a picture of 
what I want to do. I think it shows quite clearly, I think 
that picture is a killer. Just look at her. Those large 
th.i,ghs, spread so far apart. Her 'pussy' showing and he 
with his head and mouth in it. If you look real close you 
can see where his tongue is and what it is doing. Well 
thats my proposition to whomever gets this letter. If you 
agree tack your reply behind the Officer's Register Desk. • 
I'll get it. If you have no wish to participate, pass this 
in.formation on to some other girl, Maybe she would. Don't 
tell aeyone. But you can get alm9st any amount you ask" 

Specification 2: In that First Lieutenant Willis D. Porter,· 
**.*,did, at Fort Riley, Y..ansas, on or about 23 i:ay 
1944, willfully and wrongfully write and cause to be 
deposited with Message Center of The Cavalry School, 
for delivery, a certain obscene, lewd, and lascivious 
writing of indecent character, with intent to debauch 
the morals and conduct of the recipient thereof, in 
words as follows, to wit: 

11 P.F.C. Briengham 
When I called you this after noon you wo~<lered if 

you would be agreeably surprised. I replied I hope you would. 
And I do. 

You'll be surprised I know. You see it's like this. 
I've been watching you for quite some time. So much that I 
have become quite fascinated. And it has started within me a 
longing I have not felt for a long time. The desire to posses 
you. To posess you as I know you have never before been poessessed. 
- As to whether my proposition is desirable to you only 

you know. 
As to v1hat I want of you it is merely this. Your youth 

and your body. The only way I can have both is by drinking the 
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youth of your body. I want to 'suck' you honey. So bad 
that at times I think I am insane. I long so much to kiss 
yQu and suck you. Kiss you all over your lovely body. 
Between your legs. Just lay my mouth in your.cunt and 
tongue in your vagina. Kiss it and suck it until your 
youth.floods my mouth. Then I would let my kisses run 
down between your legs and kiss your rectum. Let ~y 
tongue slide in. I could drive you crazy. And that is 
exactly what I want to·do, drive you crazy. If you let 
me I would give you anything you wanted. }.;oney or any
thing. That is how badly I want you. Just the thought of 
sucking your cunt has my 1thing1 throbbing' and harcl. 

The other night I stopped two girls on the street and 
told them I would give them $10 apiece to let me suck them. 
They said o.k. and we ~ent into the ladies toilet in Post 
Hq.•s. One of them was fine. She wanted to stand up so I 
went down on my knees and embraced her thighs and she was 
hot and her cunt was wet. We both had an enjoyable time. 
The other girl sat in a chair and held her lees up and when 
she came she just passed out. So you see how it is with me. 
All the time I was sucking them I was thinking of you. 
Please give me a break" · 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Willis D. Porter, 
***,did, at Fort Riley, Kansas, on or about 24 April 
1944, willfully and wrongfully write and utter a certain 
obscene, lewd, and lascivious writing or indecent 
character, with intent to debauch the morals and conduct 
of the recipients thereof, which writing is in words as 
follows, to wit: 

"I am writing this note in an effort to make some one, any
one a proposition. 

I am willing to pay the price asked if my request is granted. 
This is merely a tentative letter. If I get the desired 

results, well and good. -
The last time I tried this, it worked fine for all concerned. 

?ey self as well as the girls concerned. 
I had a girl friend leave a note in the Ladies Toilet in 

the Main P.X. A girl got it, left the reply where I told her 
and I met her that se.me evening. We went for a walk and I 
explained things to her and she agreed to my proposition. We 
found a fairly secluded spot and she stood in the door way and 
went dO'lfn on my knees. And when phe pulled up her dress and 
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pulled down her panti~s and I saw all that pretty, so 
white thighs I was almost knocked out. And when I got 
my mouth into it, it was heaven. She just stood there 
and I really had my fun. When she started thrilling, she 
started to shudder and shake and when she 'busted her nuts' 
it just came all over. She was really enjoying herself. 

Enclosed you will find a picture. It is a picture of 
what I want to do. I think it shows quite clearly. I think 
that picture is a killer. Just look at her. Those large 
thighs, spread so far apart. Her 'pussy' showing and he 
with his head and mouth in it. If you look real close you 

, can see where his tongue is and what it is doing. Well 
thats my proposition to whomever gets this letter. If 
you agree tack your reply behind the Officer's Register 
De~k. I'll get it. I.f you have no wish to participate, 
pass this information on to some other girl, Maybe she 
would. Don I t tell anyone. But you can get almost any 
amount you ask" 

Specification 2t In that First Lieutenant Willis D. Porter, 
***,did, at Fort Riley, Kansas, on or about 23 May 
1944, willfully and wrongfully write and utter a certain 
obscene, lewd, and lascivious writing of indecent· 
character, with intent to debauch the morals and conduct 
of the recipients thereof, which writing is in words as 
.follows, to witi 

"P.F.C. Briengham 
When I called you this after noon you wondered if 

you would~be agreeably surprised. I replied I hope you would. 
And I do. 

You'll be surprised I know. You see it's like this. 
I've been watching you for quite some time. So much that I 
have become quite fascinated. ·And it has started within me a 
longing I have not felt-for a long time. The desire to posses_ 
you. To poseas you as I know you have never before been poessessed. 

As to whether my proposition is desirable to you only ' 
you know. 

As to what I want of you it is merely this. Your youth 
and your body. The only way I can have both is by drinking the 
youth of your body. I want to 'suck' you honey. So bad that at 
times I think I am insane. I long so much to kiss you and suck 
you. Kiss you all over your lovely body. Between your legs. 
Just lay my mouth in your cunt and tongue in your vagina. Kiss 
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it and suck it until your youth floods my mouth. Then 
I would let my kisses run down between your legs and kiss 
your rectum. Let my tongue slide in. I could drive you 
crazy. And that is exactly what I want to do, drive you 
crazy. If you let me I would give you anything you wanted. 
Money or anything. That is how badly I want you. Just tho 
thought of sucking your cunt has my 'thing' throbbing' and 
hard. 

The other night I stopped two girls on the street and told 
them.I would give them $10 apiece.to let me suck them. They 
said o.k. and we went into the ladies toilet in Post Hq.•s. 
One of them was fine. She wanted to stand up so I went down 
on my knees and embraced her thighs and she was hot and her 
cunt was wet. We both had an enjoyable time. The other girl 
sat in a chair and held her legs up and when she came she 
just passed out. So you see how it is with me. All the time 
I was sucking them I was thinking of you. Please give me a 
break" 

The accused pleaded guilty ~o, and was found guilty of, all Charges 
and Specifications~ No evidence of previous convietions was _introduced.
He was sentenced to be dismissed the service and to be confined at hard 
labor for fifteen years. The reviewing authority approved the sentence 
but remitted twelve years of the confinement imposed, thus reducing it 
to three years, and forwarded the record or trial for action under 
Article or \;-ar 48. · 

3. In support of Specification 1, Charge I, and Specification 1, 
Charge II, the prosecution introduced evidence demonstrating that .from 
20 March 1944 until 20 May 1944 accused was a member of the First and 
Second Special Mechanized Classes at the Cavalry School, Fort Riley, 
Kansas, and while a member or these classes he was quartered on the 
post in Building 93. The schedule or classes required accused to 
visit the Academic Building of the Cavalry School on many occasions 
(R. 8). . . · 

On or about 24 April 1944, Private Abe Cohen, the mail clerk 
in the Academic Building, delivered a letter to Private First ~lass 
Fern Meyers, Women's Arm::, Corps, who was on duty at the information 
desk and message center in that building. Tp& envelope was addressed 
to lfGirl at the Information Desk, Academic Building• (R. 8, 9; Pros. 
Ex. F). Private Meyers opened the envelope; read a portion ot the · 

.unsigned letter contained therein, and then exhibited the letter and 
an accompanying snapshot to Private First Class Bethia Bringham. The 
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contents of the letter were identical with the quoted writing set 
forth in Specification l, Charge I and Specification l, Charge II 
(R. 9, ll; Pros. Ex. F). The letter was also shown to Technician 
Fourth Grade Mary Bllll, Women's Army Corps, who read it and then 
returned it to Private Meyers (R. 12). On the afternoon of the 
following Sunday PriV'ate Meyers exhibited this letter to Private . 
First Class Margaret E. Beam, Women's Army Corps, and queried as to 
what should be done about it. Private Beam took possession of the 
letter and the following day delivered it to Colonel Christian 
Kn~dsen, Executive Officer of the Cavalry School (R. 14; Pros. Ex. G). 

Certain kpown specimens of the handwriting and printing 
of accused were admitted 1n·evidence (R. 15, 16; Pros. Exe. D, E, H). 
These specimens and the anonymous letter addressed to the "Girl at 
the Information Desk" had been previously submitted to William H. 
Quakenbush, a duly qualified handwriting expert, for comparison and 
analysis to determine whether or not the handwritings were similar. 
After examination of these writings it was his opinion that the 
anonymous letter had been written by the same person who wrote 
Prosecution's Exhibits D, E, H (R. 16, 17)~ 

In support or Specification 2, Charge I, and Specification 2, 
Charge II, the prosecution introduced evidence demonstrating that on 
23 May 1944, Private George Bryant, who was the messenger for the 
Student Officer Detachment and collected all messagesent from 
Building 93 in which accused was quartered, delivered an envelope, 
addressed 11W.A.C., Information Desk, Academic Building", to Techni
cian Third Grade Alma Booth, Women's Army Corps, who was in charge 
or the Cavalry School message center (R. 9, 10, 12, 13; Pros. Ex. B). 
She opened the envelope and both she and Sergeant Mary Bllik read 
an unsigned letter enclosed therein. The contents of the letter 
were identical with the quoted writing set forth in Specification 2, 
Charge I and Specification 2, Charge II (R. 13-15; -Pros. Ex. C). 
Sergeant Booth promptly carried the envelope and letter to Chief 
Warrant Officer Charles F. Tucker and he, in turn, delivered it to 
Colonel Knudsen (R. 12-15). 

This envelope and letter were also submitted to William 
H. Quakenbush for comparison with the known specimens of accused's 
writing, Prosecution's Exhibits D, E, H. After examination and 
analysis of these writings he was of the opinion that the anony-
mous letter had been written by the same person who wrote Prosecution's 
Exhibits D, E, H (R. 16, 17). 
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4. The defense offered in evidence the accused's Officer's 
Qualification Card, W.D.,A.G.O. Form No. 66-l, and directed the 
court•sattention particular],1' to the tact that from 2 March 1943 
to 20 June 1944 the accused's manner of performance of his duties 
ranged,trom Ver,- Satisfactory to Excellent. · 

5. The evidence introduced b,- the prosecutio~, coupled with 
the accused's pleas or guilty, conclusivel,1' proves that accused wrote 
and dispatched to certain members of the Women's J.nrr Corps two vile, 
obscene communications soliciting female participation with him in 
unnatural sexual practices. Obviously' his suggestion, 1! practiced, 
would have involved conduct prohibited by Article of War 96 •• Writing 
and publishing his foul invitations similarl,1' violated that Article 
or War. It is equall,- apparent that accused's filthy- conduct constituted 
conduct unbecoming an officer and a gentleman under Article of War 95. 
The accused was properl,1' convicted under Articles ot War 95 and 96. 
Such convictions based upon the same course of conduct are neither 
inconsistent nor illegal (2 Bull. JAG 96) •. 

6. The accused, is 24 years or age. He was inducted into 
the militar,y service on 3 January- 1942 and was commissioned a 
second lieutenant on 18 January- 1943. On 22 September 1943 he 
was promoted to first lieutenant. 

7. The court was legall7 constituted and had jurisdiction 
or the person and the offenses. No errors injuriousl,1' affecting 
the substantial rights or the accused were committed during the 
trial. In the opinion or the Board or Review the record or trial 
is legal],1' sufficient to support the findings or guilty, to support 
the sentence and to warrant confirmation of the sentence. Dismissal 
is authorized upon conviction of a violation of Article of War 96 
and mandatory upon conviction or a violation of .Article ot War 95. 

Judge Advocate. 

""' ;
/ ~ 1,¼@,,i,;;; , Judge Advocate. 
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SPJGV 
CM 259912 

1st Ind. 

Viar Department, J .A.. G.o., ~ 1 AUG t9# - To the Secretary of War. 

1. Herewith are transmitted for the action of the President 
the record of trial and the opinion of the. Board of Review in the 
case of First Ueutenant Willis D. Porter (~1031530), Cavalry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally su.ffic::ient to support the firxlings of 
guilty, to support the sentence, arxl to warrant confirmation of the 
sentence. The accused was found guilty of 'Wl'iting and dispatching 
two vile and obscene letters to mElllbers ot the w·omen I s Army Corps 
soliciting female participation 'With him in unnatural sexual 
practices, in violation of Article of War 95 and Article of War 96. 
I recamnend that the sentence as approved by the revie'Wing authority 
be confirmed and carried into execution and that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as 
the place ot confinement. · 

., 3. Inclosed are a draft o:r a letter for your signature, ·trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into ef'fect the foregoing recan-
merxlation, should such action meet w.i. th approva1. · 

~ ~. ~~ 
Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of tria1. 
Incl.2-Dft of ltr far sig S/vi. ' 
Incl.3-Form of' action. 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.0. 539, 30 Sep 1944) 
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WAR DEPART'.!&':NT 

Arary Service Forces 
In the Office 0£ The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 259933 18 AVG 1944 

) INFANTRY RF.PLACEMENT TRAINING 
UNITED ST.A.TES ) • CENTER 

) 
v. 

Captain FRANK G. ERNO 
( 0-286863), Infantry-. 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Blanding, Florida, 12 
Jµly 1944. Disnissal. 

OPINION 0£ the BOARD OF REVIEW' 
Lll'SCOMB, SYKF.S and GOLDEN, Judge .Advocates· 

1. The Board of Review has examined the record of trial in the 
case 0£ the officer named above and submits this, its opinion, to The 

·- Judge Advocate General. · 

2. The accu.sed was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 95th Article 0£ War. 

Specification 1: In that Captain Frank G. Erno, Infantry, 
Company E, 197th Infantry Training Battalion, Camp 
Blanding, Florida, did, at Kingsley Village, Florida,. 
between on or about 19 December 1943 and on or about 
20 April 1944, wro~i'ully, dishonorably and unl.a:wf'Ully 
live and cohabit nth J4rs. :Maude Marie Thomas, a 
woman not his 11ife. 

Specification 2: · In that Captain Frank G. Erno, Infantry, 
Company E, 197th Infantry Training Battalion, Camp 
Blanding, Florida, did, at 2351 R.i.viarside, Jackson- _ 
ville, :Fl.orida, between on or about :~i_May 1944 and on ·· 
or about 21 May 1944, lfl'Ong.f'ul.ly, dishonorably and 
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unlawi"ul.lJ' live and cohabit with Mrs. Maude Marie 
Thomas, a woman not his wife. 

Specification ,3: In that Captain Frank G. Erno, Infantry, 
Company E, 197th Infantry Training Battalion, Camp 

· Blanding, Florida, did_ at New York, New York, on or 
about 23 May 1944, wrongf'ully, dishonorably and unlaw
i"ul.lJ' conmrl.t adultery 'With a certain woman not his wife., 
but the nfe of another officer of the Army of the United 
States, to wit, Mrs. Maude Marie Thomas. 

Specification 4: (Finding of not guilty). 

Specification 5: In that Captain Frank G. Erno, Infantry, 
Company E., 197th Infantry- Training Battalion, Canp. 
Blanding, Florida, was., at New York., New York., on or 
about 26 May 1944., in a public place., to. wit., Beelanan 
Towers Hotel., disorderly llhile in uniform. 

Specification 6: (Disapproved by reviewing authority). 

Sped..ficati.on 7: (Disapproved by reviewing authority). 

CHARGE II: Violation of the 96th Article of War.· 
· (Fitrling of not guilty). 

Specification: (Finding of not guilty). 

CHARGE III: Violation of the 93rd Article of War. 

Specification: In that Captain Frank G. Erno, Infantry, 
Company E., 197th Infantey- Training Battalion, Camp 
Blanding, Florida., did., at New York., New York, on 
or a.rout 26 May 1944, 1dth intent to do her bodily 
harm., commit an assault upon a certain woman., viz., 
Mrs. Maude Karie Thomas., by will.fully and feloniously 
striking the said Mrs. Maude Marie Thomas on the 

· chest., 8l'IIS am head with his fist and grasping her 
by the throat with his hands. 

The accused pleaded not guilty to all Charges and Specifications and was 
found not guilty of Specification 4 of Charge I and the Specification of 
Charge n and Charge II but guilty of all other Charges and Specifica
tions. He was sentenced to be dismissed the service. The reviewing 
authority disapproved the .findings of guilty 0£ Specifications 6 and 7 
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of Charge I, approved the sentence, and forwarded the record of trial for v 

action under Article of War 48•. 

:. J. The evidence for the prosecution shows that the accused met Mrs. 
Maude Jlarie Thomas on 28 November 1943. She had been the wife of a Ur. 
ilvin Ard but was then married to· Second Lieutenant Victor c. Thomas. In 
the course of her conversation with. the accused she inquired whether he 
was married. He replied that he was not. The fact was that he was not 
only the husband o:r Mrs. Yelne E. Erno and bad been since 4 April 1923 
but that he was the father o:r three childreq., one of whom was in active 
service in the Navy (R. 6-8., 14-15., 23; Pros. Elc• .A.). . 

The initial acquaintance of the accused and Mrs. Thomas soon 
ripened into a more intimate relationship. By 19 December 1943 they were v 
living together ostensibly as man and wife •. Although the accused re
vealed that he was alreacy- married, Mrs. Thomas continued to neat and 
sleep with" him. They occupied a house in ~sley Village owned by 
a Mr • .A.. E. Wall. The accused alw~s paid the monthly rent of $50 1n 
cash. To Mrs. Wall., who managed the property., Mrs. Thomas· stated that 
she bad been married to the accused :for five years and that she had 
~oneymooned" in England (R. 8-9., 16, 18-21). 

While the accused was on bivouac, Mrs. Thomas on 20 April 1944, 
for some undisclosed reason, moved to the home of her niece 1n Starke, 
Florida. When he returned, he conveyed her "clothing and belongingsn back 
to Kingsley: Village and, according to her., threatened that she "would suffer 
for it i:r TshiJ didn't go with him". They continued their residence in 
Kingsley Village only until the following Sunday when they temporarily 
"took a room" at the M~nower Hotel in Jac::ksonville., florida. Within a 
short time they found a suitable room for rent in the home of Mr. Joseph 
Kacher at 2351 Riverside Avenue arid moved in on 8 May 1944. As in Kingsley 
Village, the accused and Mrs. Thomas held themselves out as man and wi.:fe 
(R. ~-101 21-23). . . 

On 21 May 1944 they departed :for Ne,r York City. Th~arrived 
the next morning at about 10:00 a.m. and inmed:i.ately went to the Beekman 
Tower., a hotel. After registering as "Captain and Mrs. Frank G. Erno8 , 

they were assigned to room 1601. The ensuing three ~s were spent by 
them in an apparently uneventi'ul manner. ¥rs. Thomas awoke on the 
morning of 26 May 1944 feeling too ill to get out of bed. The accused 
went out·alone for his breakfast. When he returned at about ll:00 a.m., 
he was "in an into:xicated condition". At about 2:00 or ,3:00 p.m • .,.he 
compelled Mrs. Thomas to dress and to accompany him on a trip which he 
proposed to make to Central Park. On his way he changed his mind ·and 
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decided to avail him.sell' of the hospitality ·o:r a bar on Sixth Avenue. 
He ini>ibed a large quantity of. liquor and •toward the last * * * took 
six very ·strong drinksll. Mrs. Thomas :f'inaJJy induced him to return 
to the hotel. About. 5 :00 p.m. she left the room to order some food. 
for him. When she entered their room again., he was gone (R. 10-12., 
23; Fros. Exs. B, C). . · 

She immediately instituted a search for him. After combing 
the ball and particularly the cocktail lounges, she again returned to 
their room. Tbe accused was sitting in a chair with •a gaah over his 
left eye•. Mrs. Thomas has testified as to what then occurred as 
follows: 

"I asked lri.m what was the trouble or what caused 
the gash and the answer he gave me was., 'I am going to 
kill you• and came at me "Idth his bands stretched as if 
to strangle me. he f;1i} grabbed lll8 b7 the throat and ~ 
put .bis hand down in my mouth, cutting the roof' ot my 
mouth,' requiring medical attention, then proceeded to 
beat me and different assaults of that nature and 
twisted my ankle ver.r ~. At that tine, I got 
him in the hallway and the manager or assistant pianager 

·o! the hotel came up and separated /.the acCUBei/. and 
myself.• · 

Mrs. Thomas• screams had attracted several anployees of the hotel to 
the scene of the assault. The accused ns then wearing bis 11.t'ull dress 
uni.1'orm llinus cap". He was led to his room and put to bed. There he 
was found shortly .therearter by the military police who had been sum
moned b7 telephone. He was directed to dress and was removed to military 
police headquarters. Since he "1tas definitely under the influence of 
liquor", he was detained overnight until "his condition was sufficiently 
imprOTed to perm:i.t him to travel". Mrs. Thomas in the meantime had been 
treated by a Dr. Kurt s. Narun. Upon examination he found her to be suf-· · 
faring from "a hematona be.bind her lett ear, lacerations of her mouth., 
both .forearms .and both knees" (R. 12-14, 24-25; Fros. Exs~ B, C, D, E). 

_ 4. The accused., after he had been ~pprised or his rights relatiTe 
to testitying or remaining silent., elected to make an UhSWOrn statement. 
It consisted mainly of a resume of his long service in the Oregon National 
Guard and in the knrrJ' of the United States. Three days after th$ infamous 
attack at Pearl Harbor the unit llhich he commanded was sent out on seeuri.t7 
detail :with instructions to guard all vital installations, airports, rail-
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road bridges., tunnels., and beam stations from Sal.em., Oregon, south to 
Medford., Oregon, and west along the Pacific coast to Marshfield., Oregon. "' 
The area covered extended over 500 miles am necessitated the operation 
of ".f'our separate mess locations•,. The accused was commended :for the 
excellent work done by Colonel L. R. Boyd o.f' the ll Army Corps. Ot 
the accused's three children., two are girls., aged 17 and 18 respectively, 
and one a son., who is a Signalman lst Class in the Navy 1'ith a record of 
servi.ce in the South Seas., Alaska, and in France. The accused has re
ceived four ratings between 3 March 1942 and 31 May 1944. Two were 
•excellent"., rme "very satisfactory", and one ~superior" (R. 40-41). 

The testimony of several witnesses was offered on behalf' o:t the· 
defense. Tmir prim.al7 purpose was to _impugn and di.scredit the veracity 
and moral character of' Mrs. Thomas. Early in Iecainber ot 1943 the ac
cused and First Lieutenant John K. Moore had spent a weekend together in 
S:t;. Augustine., Florida. On their return trip to Camp Blanding they 
stopped off for •something to eat" in Starke., Florida. After finishing 
their meal, they- 118l.ked to a military store. As they were examining. the
contents of t:00 di_spla;r "Window., they were approached _by two women ,rlio 
"struck up a conversation". One of them was Mrs. Thomas llho had arrived 
in t01YI1 that day. Arter strolling around the block., ·partaking or some 
food at the Ouidon Grill, and v.i.siting the railroad station •to see about" 
her dog and baggage, they • just drove around" and talked. To her ne,r 
ac~intances she represented that she had been a: Navy nurse and that 
she "had been discharged because of munds". She· had come to Starke to 
stay. indefinitely with a relative who was. "going to leave her something 
1n their w1ll11 (R. 33; Det. Ex. l). . . 

Prior to mr arrival in Starke she had resided in Columbus; 
Georgia. She had there made the statement that she intended to marry a 
Lieutenant Rodniclcy'. Testimony of this .f'act was o.f'fered to ref'ute cer
tain assertions attributed to her to the effect that he was her half
brother (R. 30-31). 

Before :.1eavi.ng for New York she had intonned Mrs. Thelma Kacher 
that she had consulted the District Attorney in Jacksonville and that he · 
had advised her to "go right on 111th ft.ha acr:usei/ jU:st like she was doing., 
that she was doing the right thing" •. Mr. Edmnd E. Crutchfield,. the offi
cial referred to, testified., however, that upon being told by her that 
"she had been hav.i.ng an affair nth an officer at Camp Blanding., whose 
name she never did mention * * *, that her husband was overseas and was 
returning home., and that she desired to break· off her relationship"., he 
delivered the opinion that "she needed a preacher more than a la,vyer., 
particularly a State Attorney-•. He recommended that she leave and avoid 
~ accused (R. 31-36). 
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Yr. Al.tred Wilkinson, a truck driver by profession and a resi
dent o.f' Starke since 1925, was familiar wi.th Yrs-. Thomas I reputation for 
truth and veracity in the con:munity. It was "bad" and he -.ouldn't 
believe her at all11 , not even under oath (R. 36-37). · 

The last witness for the defense was Major Alvin W. Clark, 
the Commanding Officer of the battalion to which the accused was assigned. 
Prior to the preferment of charges he had. 11 considered the accused an offi
cer and a gentleman" and had rated him "excellent". The major's recom
mendation in a letter of transmittal that the accused be eliminated .trom 
the service was "based on the evidence presented and ..if the papers for-
warded were true" (R. 37-40). · 

s. Specification 1 of Charge I alleges that the accused did •on or 
about 19 December 1943 and on or about 20 April 1943, wrongfully, dis-. . 
honorably 'and unlawfully live and cohabit w.l.th Mrs. Maude 1Iarie Thomas, 
a 'l'iOman not his wife". Spe~ification 2 of Charge I alleges that the ac
cused committed the same offense Tdth the same woman on 7 May and 2l 
May 1944. Specification 3 of Charge I alleges that the accused did "on 
or about 23 May 1944 wrongi'ully, di.shonorably and unlawfully commit 
adultery 'With a certain woman not his wife, but the wife of another offi-· 
cerof the A:nq of the United States, to wit, Mrs. Maude Marie Thomas". 
These acts were all laid und_er Articl.e of War 95. · 

The testimony of Yrs. Thomas ,ras unequivocably to the ef.fect 
that she had lived and cohabited with the accused throughout most of 
the period between 19 December 1943 and 26 May- 1944. Although there is 
testimony that her reputation for truth and veracity- is· bad, her story 
is strongly ani convincingly corroborated b;y :Mrs. Wall, by Mr. and Mrs. 
Kecher, and by Mr. F. M. Keenan and Kr. Lewis Heyden o.f the Beekman 
Tower. They were all wi. tnessea to thejoiti;occupaney of various q~rs 
by the accused and Mrs. Thomas. The continued sharing of a room by an 
officer wi. th a 190man not his wi..fe is convincing evidence o.f impropriety
and immoral conduct. Adulter;r cannot normally- be proved by direct proof 
o.f the sexual act, but the cohabitation o.f a man and woman not married · 
to one another, when considered in the light of worldly knowledge, must 
be construed to be motivated by- purposes and motives ·other. than honorable. 
The rule is statea in II Bull. JAG, Jan. 1943, p. 14, sec. 453 (4a) as 
follows: · 

•Accused ,ras .found guilty- o.f living in a state 
of open adulter;r 1n 'Violation o.f A.w. 96. There was 
evidence that accused, a married o.fficer, rented a 
sleeping room and occupied it for a month with a· 
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. 
woman not his ll'ite.:: Balch The record aupports 
the findings. The circumstances warranted an 
inference of adultery (CM: 227791 (1942)) 1 • 

. . . 
6. Sped.ti.cation 5 of Charge ·r alleges that the accused"was •on or 

about 26 llay' 1944.,· in a public place.,_ to wit., Beeklllan Towers Hotel., dis
orderly wh1le in uni.form•. This was also set forth as a violation of 
Article of War 95. The Specii"ication of Charge llI alleges that the ac
cused did "on or about 26 May 1944, with intent to do her bodily harm.,. 
commit an assaul.t upon a certain ;woman., viz., Mrs. Maude Marie Thomas, 
on the chest., arms and head with his fist and grasping her by the throat 
111th his hands". This was set .forth as a violation 0£ Article of War 93. 

. . 
A hotel corridor provides a common avenue not ·only tor registered 

guests but for any member .of the public who may desire to 'Visit ·them. Since 
it is open to the world., it. is a public place. Even a parch used as a 
passage exclusively by milltary personnel and their wives has been held 
to be a public place. Thus., Dig. Op. JAG. 1912-1940., sec. 453 (8) states 
that: 

1'Where accused was ·charged w1.th being drunk and 
disorderly in a public place in 'Violation of J... W. 95., 
it was held that a porch where the offense was com-
mitted., being used as ·access to apartments in a building 
within a military reservation and visible .from a public 
road., was a public place although it does not def'initely 
appear it was lighted at the time., and the fact that only 
Anny personnel and their wives were present is immaterial." 

· Under certain circumstances a hotel room mq also lose its normal private 
character and be deemed a public place. The following summary 1n I Bull. 
JAG, November 1942., P• ':?27., sec. 453 (10) is illustrative: 

"Accused was found guilty of being drunk and dis
orderly in a public place in violation of A.W. 95 and 
sentenced to be dismissed the service. Accused gave a 
party in a hotel to celebrate his promqtion to major., 
drank several cocktails while in uniform, and became 
profane and abusive to several women present. Later., 
dressed in pajamas., he entered the room of another of
ficer and his 'Wife., where accused's wife had taken 
refuge .from him., and there cursed and beat his wife. 
Still later., in his mm room., accused beat his wife 
severely., .causing her to scream. Upon the approa~h of 
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the hotel 'manager, a deputy sheriff and a ciYillan, 
accused called the hotel manager a vile name and 

· addressed him in gross]J obscene language. It was 
necessary- to hit accused on the head with a bludgeon 
to pacify him and rescue his wife. Held: The re
cord supports the ftnding and sentence. The conduct 
of the accused was unbecoming an officer and gentle-
man. CM 226357 (1942). n · · 

· .The accused's assault upon a woman was J2.!a: a disorderly and 
a disgrace to the uniform•. Its commission in a public place in the pre
sence of witnesses was a seriously aggravating factor. Such conspicuously 
repulsiv~ conduct is clearly unbecoming an officer and a gentleman. · 

That the accused administered a cruel beating to Mrs. Thomas 
has been established beyond the peradventure of a doubt •. But whether 
the assault was made with the particular intent to do her bodily harm 
is highly' questionable. Paragraph 162 of the :Manual for Courts-Martial, · 

. 19281 points out that: · 

"It is a general rule of lmr that voluntary 
drunkenness, whether caused by liquors or drugs, is 
not an excuse for crir:e committed lrllile in that condi
tion; but it may be considered as affecting_ mental 
capacity to entertain a specific intent, where such · 

· intent is a necessary element of the offense" (under-
scoring supplied.) -

ill of the- evidence submitted :indicates that on the evening of 26 May 
1944 the accused's wits were completely' dulled by drink. Witnesses 
have referred to him as "very intoxicated" and as "definite]J under the 
influence of liquor". When the military police arrived at the hotel 
shortly a.fter the assault, they .found him asleep in bed. A man in the 
normal possession o.f his faculties could hardly have succumbed to slumber 
so soon af'ter carrying a malevolent intent into execution. At military 
police headquarters ha was found to be so drunk that he had to be re
tained until his oondition had improved .sufficiently "to permit hi.a to 
travel". The cuinulati.ve effect of these evidentiary items is to rebut 
the existence of any specific intent in his mind. The record does not 
support a .finding of guilty of assault with intent to do bodily harm 
in violation of Article of War 93 but is adequate for a finding o.f 
guilty of assault and bat_ter.r in violation of Article o.f War 96•. 

7. The accused is about 41 years of age. The records of the Office 
of The Adjutant General show that be bad enlisted service in the National 
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Guard of Minnesota from 12 December 1919 to 11 December 1922 and in the 
National Guard of Oregon from 24 Janus.ry- 19Z7 to ll Februazy 1935; that 
he was appointed a second lieutenant of In:fantr;y in the Organized Re
serve Corps on 3 June 1931; that he was· commissioned a second lieutenant 
in the National Guard of the United States, Infantzy-Reserve, on 10 
June 1935 as of 12 February 1935; that he was called to active duty on 
16 September 1940; that he was promoted to fl.rst lieutenant on 26 March 
1941 and to captain on 6 June 1942; that he has been on active duty as 
an officer since 16 September 1940. · 

. 8. The court was legally constituted. No eITors injuriously af-
fecting the substantial rights o:t the accused were conmitted during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support only so much of the findings of gullty 
of the Specitication of Charge m and Charge llI as involves a finding 
of guilty or assault and oattezy in violation of Article of War 96, and 
legally sufficient to support all of the other findings and the sentence 
and to wa?Tant oonfirmation thereof. Dismissal 1s mandatory upon con
viction of a 'Violation of ArtLcle o! War 95 and is authorized upon con-
viction of a violation of Article of War 96. · 

, ~(,~dg• Advocate. 

Ju~e_Advocate. 
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.SPJGN. 
CK 259933 

lat Ind. 

Tar Department, J • .a..o.o., 31 AUG 1944 - To the Secratarr of Tar. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board o:r Rev.La 1n the 
case of Captain Frank a. Erno (0-286863), In!&JJtr,-. 

2. I concur i.n the opinion of the Board of Bevin that the 
record of trial is lega.J.17 snf'ticient to ·support onlJ' so much of the 
finding of guiltT o! the Spec1.fication, Charge Iµ and Charge III, al
leging an assault with intent to do bodily harm upon a woman, as in
volves a .:f1nding of guilt,- of assault and batteq, 1n Tiolation of 
Article of War 96, lega.J.17 sufficient to support tbs sentence and to 
warrant confirmation thereof. I recommend that the sentence of dis
missal be con:t'irmed and ordered executed. 

3. J. memorandum from Colonel w. c. DeWare, General Staff Corps, 
.le~ Liaison Officer, requesting j_nfarmation upon which to base a 
reply to tha Honorable Guy' Cordon, United States Senate, concerning 
the facts 1n the present case has beau receiTed aDd answered. Considera
tion has been g111m to a memorandum from .Major W. F. Runge, In.fantry, 
DLrector, Training D1.vision at Camp Blanding, Florida, requesting clemenq 
in behalf of the acc:aaed. 

4. Incl.osed are a draft of a letter for your .signature, transm:1.tting 
the record to the President for his action and a farm of WC11tive action 
designed to carr:r into ettect the foregoing recoDllll8ndation, should such 
act.ton meet with approru. 

Jlyron C. Cramer, 
Jlajor Genera.1, 

1'he Judge .Advocate General. 

s Inola. . . 
Incl 1 - Record o! trial. 
Incl 2 - Dft. of ltr. !or 

sig. sec. of war. 
Incl. 3 - Form of Execu.tive 

action. 
Zncl 4 - Memo. tr. Colonel 

lf. c. Delrare. 
Inc1 5 - llmo. tr. Major 

W. F. Runge · 

(Findings disapproved in part in accordance with recommendation of 
The Judge A~vocate General. Sentence confirmed. G.C.M.O. 521, 
~6 Sep 1944) . 
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WAR' DEPAkTMENT 
Army Servioe Foroes 

In the otfioe of The Judge Advocate General 
Washingt<;>n, D.C. 

(67) 
SPJGK 
CM 259963 

17 AUG 19-44 
UNITED STATES ) FIRST AIR FURCE 

) 
v. ) Trial by G.C.M., convened at Army 

) Air Base, . Richmond, Virginia, 7 
First Lieutenant JOHN B. ) July 1944. Dismissal, total for
BROWN (0-676991), Air Corps. ) feitures am confinement for two 

(2) years • 

. OPINION of the BOARD OF REVIEW 
LYON, MOYSE and SONENFIEID, Judge Advocates. 

1. The record of trial in the case of ·the officer named above 
has been examined by the Board ot Review and the Board submits this, 
its opinion, to The Judge Advooate General. 

2. AooU8ed was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 61st Article of War. 

Specification& In that First Lieutenant John B. Brown, ·Air 
Corps, Section K-1, 120th Arey- Air Forces Base Unit (Fighter), 
did, vrithout proper leave, absent himself from his organiza
tion at ·Army Air Base, Rlchmond, Virginia, from about 21 
April 1944 to a.bout 28 Lla.y 1944. 

CHARGE IIa Violation of the 96th Article of War. 

Specification la In that First Lieutenant John B. Brown, Air 
Corps, Section K-1, 120th Army Air Forces Base Unit (Fighter), 
did, at Hopewell, Virginia, on or about 28 May 1944JI wrong
fully appear a.t the Ritz Cafe in improper uniform, ·viz, 
wearing insignia. of grade of Captain. 

Specification 21 In that Flrst Lieutenant John B. Brown,•••• 
did, at Richmond, Virginia, on or about 13 April 1944, with 
intent to defraud, wrongfully and unlawfully make and utter 
as true and genuine a oerta.in check in the words and figures 
as follows, to wit a 
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April - 13 19 _44_____ 
State Savings Bank - 23 

Counoil Bluffs, Iowa 

Pay to the order of___C;;.;a_s;,.;h;..•_______________ 

No oentsTwenty dollars 
2000 

Dollars 

~20.00 John B. Brown 

HOTEL JOHN m.RSHA.LL.. 
Richmond, Virginia.. 

e.nd by means thereof did fraudulently obtain from Ibtel John 
Marshall, Richmond, Virginia, the sum of $20.00, he, the said 
First Lieutenant Brown then well knowing that he did not have 
and not intending he should have sufficient ftmds in the State 
Savings Bank, Council Bluffs, Iowa, for the payment of said 
check. · 

Specification 3a Identical in form with Specification 2 but 
alleging oheok dated 15 April 1944, payable to John Marshall 
Hotel, and in the amount of $15 •. 

Specification 4& In that First Lieutenant John B. Brown, • • •, 
did, at Petersburg, Virginia, on.or about 20 May 1944, with 
intent to defraud, wrongfully and unlawfully make and utter 
as true and genuine a oert~in check in the words and figures 
as follows,· to wita 

_Ma~y'--2~0___ 19 _44_____ 
City Council Bluffs, Iowa 

NA.ME OF BANK State Savings Bank 
PAY TO THE 

ORDER OF Petersburg Hotel / 

Ten ---------------------twenty cents DOLIARS 
For value received, I represent that the above amount is in 
sa.id bank in my ll8llle, subject to this check, and is hereby 
assigned to pa.yea hereon .or holder. 

SIGNATURE John B. Brown 0576991 
ADDRESS -;;2~60~4=---~2~l~A~ve;;;:..::;.:.;_:::=,R-oc...,k...:::.:;I;..:s.;l~an.:::.d:::., Ill 

- a 
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a.nd by means thereof did fraudulently obtain from Hotel 
Petersburg, Petersburg, Virginia, the sum of $10.20, he, the 
said accused, then well knowing he did not have and not in
tending he should have sufficient funds in ~he State Savings 
Bank, Council Bluffs, Iowa., for t.~e payment of said oheok. 

He pleaded guilty to Charge I and its Specification and to Specification 
l of Charge II and to Charge II, and not guilty to Specifications 2, 3 
and 4 of Charge II, and was found guilty of all charges and specifica
tions. Evidence of one previous conviction for absence without leave 
in violation of Article of War 61 was introduced. He was sentenced to 
be dismissed the service, to forfeit 'all pay and allowances due or to 
become due, and to be confined at ha.rd labor for two years. The re
viewing authority approved only so much of the findings of guilty of 
Specification 4 of Charge II as found the accused guilty, at the time 
and place alleged, of the wrongful and unlawful making and uttering of 
the check in-question, with intent to defraud, and without having, or 
intending that he should have, sufficient funds in the bank for the pay
ioont of same, approved the sentence and forwarded the reoord of trial 
for action under Article of War 48. 

3. Summar; of evidence. 

a. Charge I and its Specification, - absence without leave. 

Aooused pleaded guilty to.the Charge and its Specification. Captain 
George~. Philbrick, Commanding Officer of accused's organization, identified 
the morning report of the organization (R. 9). Certified extract copy of 
the morning rep9rt for 22 April 1944 was offered to show original absence 
without leave on 21 April 1944 (Pros. Ex. 1). Accused was apprehended on 
28 May 1944 at Hopewell, Virginia, by Captain Jesse Wright, Corps of 1tllitary 
Police, of Camp Lee, Virginia. At 0330 of that date, after having been ad
vised of his rights, accused, in answer to a question by Major John E. Scott, 
Provost Marshal, Camp Lee, stated that he had.been absent without leave for 
approxuna.tely eight days (R. 31,32). 

b. For the defense. 

After a statement by defense counsel that he had explained to accused 
his rights, accused elected to make a sworn statement (R. 36 ). Accused 
stated .that he was sentenced by a General Court-Martial in February 1944 
to "forfeit ~100 per month for nine months and receive &n official reprima.ndw. 
Thereafter he had no particular duty assignment, although he reported daily. 
As~ result of a belief that the organization resented the fact that he waa 
in uniform after his conviction, accused developed a. feeling of depression 
(~. 39,40.43). He went absent without le~ve on 21 April 1944 and was 
arrested on 28 ~!ay 194~ (R. 40,41). 
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o. Charge II, 'specification 1, - wearing Captain's insignia. 

Accused pleaded guilty to this.specification. Mr. James M. Miller s~w 
accused wearing ·captain's bars at the Ritz· Club in Hopewell, Virginia. on ~ 
28 May 1944 at about 0200 (R. 28). He was wearing them when he was arrested 
that morning by Captain Wright (R. 31) and when_ he was delivered into the 
custody·of l:.lajor Scott at 0330 (R. 32,33). 

d. For the defense. 

Accused stated that he was wearinf captain's bars on 28 May 1944 
because "they really boosted my morale (~. 42 ). _ 

.!• Charge II, Specifications 2 and 3, issuing two checks to Hotel 
John Marshall and S ecifioation 4, issuin check to Petersbur Hotel with
out suf ic ent funds. 

On 13 April 1944, Hotel John Marshall cashed for accused a check for 
twenty dollars, drawn by accused to the order of 11oa.sh11 on State Savings 
Bank of Council Bluffs, Iowa, and on 15 April 1944 cashed for accused 

~ another check drawn by accused to the order of John Marshall Hotel on the 
s8lll.e bank for fifteen dollars. Accused was not a guest of the hotel on 
the first date, but he was on the latter date. Both checks were duly 
deposited and were subsequently returned unpaid, with a notation fyom 
the drawee bank, "Has no account". Witness, Mr. Jelly Leftwich~ Assis
tant Manager of the Hotel, answered in the aff'irmatin the question by 
defense counsel, "Either of _them could or could not have been given in 
payment of a hotel bill, either check; is that right'l 11 (R. 12-15, 19,20). 
Neither check was protested nor did the hotel give accused five days• 
notice that the checks had not been paid, but notice was given to the 
authorities at Richmond Field, first by telephone and then by letter 
(R. 19,20). Both checks were paid before 27 June 1944 (R. 20). 

On 20 Yay 1944, accused issued a check, drawn on the same bank, in 
favor of Petersburg Hotel, for $10.20, in payment of his hotel bill. Just 
above the signature appears the following a "For value reoeived, I repre~ent 
that the above amount is in the said bank in my name, subject to this 
check•••"•· The check was duly deposited and was returned unpaid by the 
drawee bank two qr three weeks later·(R. 22,23,26). The check was not pro
tested ani the bank did not write to accused. 

1'he bank 4id not have accused's address and had heard that accused was 
being detained by the Military Police (R. 24). The check was subsequently 
paid by accused's mother (R. 24). Mr. Clyde A. Blancha.rd, Executive Vice
President of State Savings Bank, Council Bluffs, Iowa, testified by depo
sition that accused did not have an account in that institution on 13 April 
1944, 15 April 1944, or 20 May 1944, and that there was no record of his 
ever having had an account in that bank (Pros. Ex. 5). 
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t. Fort he defense. 

Accused testified that he had lived at one time in Council Bluffs. 
and had done business with the State Savings Bank there. His 'family had 
likewise done business with the bank for two generations. and his mother 
had an account there at the time he issued the three checks although he 
did not and knew that he did not (R. 37,40,41.44). His mother had lived 
in Council Bluffs but had remarried and was now living in Rock Island, 
Illinois. He did not notify his mother about the cheoks nor did the be.Dk 
(R. 44). As a. result of the court-martial sentence accused had only about 
$60 a. month to live on and gave the checks because he did not have any 
money. needed funds. and thought that the bank would notify his mother. 
who would take care of them (R. 40,41). This belief was based on the fact 
that the bank was •run• principally by a. family that had known his family_ 
for many yea.rs (R•.44,45). Accused did not intend to defraud any one when 
he issued the checks and had not been notified that they had.been dishonored. 
They were made good upon notice to his family (R. 42). · · 

Mrs. W. F. Chambers, mother of acdused, moved from Council Bluffs in 
1931, but carries a savings account in the State Savings Bank of that 
city. She had known the personnel of the bank Tery well but the depression. 
t1nd the war had changed the personnel so much. that she· now knew only one 
girl. who was in the "cashiering or deposit• section~ Witness did not 
_think that the bank personnel knew that accused was her son for if they 
had "they would have wired me and accepted those checks". She would have 
pa.id the checks had they been presented and did pay them when she received 
notice of nonpayment. She had not been notified by any hotel that the 
checks had been dishonored. Had her son written for money she would have 
forwarded it (R. 49-51). 

~• Defense testimony as to good oharaoter. 

Aooused, as a witness in his own behalf. stated that he had been in 
the Army. sinoe 28 April 1941. After two years as an enlisted man he ob
tained a commission as a second lieutenant in the Air Corps upon comple
tion of a thirteen-week course at Officer Candidate Sohool. Four months 
later he was promoted to a first lieutenancy. Prior to entering the service 
he had been physical director of the Rook Island Y.M. C • .A.. He had never had 
trouble or diffioulty of any kind as a oivilian and had none in the military 
service prior to his trial by a geAeral court-martial in 1944 (R. 38). . . . 

Captain Emil R. Johnson. Base Classification Office, Richmond Army 
Air Base. verified accused's statements as to his commissioned service. 
and furnished the following information as to accused's rating for the 
manner of performance -of his duties. as shown by his 11 66-2 Form• a 27 
April 1943 to 6 August 1943, "superior•; 7 August 1943 to December 1943. 
•very satisfaotory•J· February 1944 to April 1944, "satisfactory" (R.46. 
47). 

- 5 -
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Accused's good reputation and standing in eivilian life was testified 
to by his mother., Mrs. if. F. Chambers, Probate Judge Forest Dizotell, 
Rock Island, Illinois, Municipal Judge John P. Tinley, Council.: Bluff•, 
Iowa., Mr~ w. P. :McCaftree, General Secretary, Y.M.C.A • ., Rock Island, 
Illinois., and Mr. Gabe Mosenfelder, merchant., Rock Island, Illinois. 
Letters from the last four were accepted in evidence under a stipula-
tion agreed to by the prosecution (R. 36.,51J Def. ha. A.,B.,C, and D)•. 

4. The evidence :fully sustains the findings of guilty, as approved 
by the reviewing authority. The a.bsenoe without leave and the improper 
wearing of the insignia. of a captain were established by ~ompetent tes
timo~. supplementing accused's admission of the commission of these 
oftenses_ and h,is plea of guilty. As t·o the three speoii'ications charging 
issuance of checks with intent to defraud., without having on deposit suf
ficient fund.a and not intending to have suffic4ent funds to meet such 
oheclca; the record shows that accused did not have aey- fund.a on deposit 
w1th the drawee bank, ·and. that he .knew that he had noDe. Any doubt 
existing as to whether the checks issued to the Hotel Jolm Marshall 
were for cash received is dispelled by accused's admission that a.t the 

· time of their issuance he did not have aey- money be_?ause of a oourt-
_ma.rtial sentence, forfeiting a part of his pay, and needed funds. His .. 
sole defense, other than the technical legal one hereinafter discussed, 
wu that his mother, who ha.d not lived for many years in Council Bluffs., 
· had an account in the drawee bank, that his family had done business. 

." with the bank for two generations, and that he believed that the bank 
would noti_fy his mother, who would then pay the checks. He denied a.ny 
intent to defraud., but admitted that he had not notified his mother 

· -- that he h:8,d drawn the checks and that he had not n,quested funds .trom 
her. The Boa.rd or Review is of the opinion that the oourt we.a fully 
warranted in disregarding this protestation of good faith, and of con
cluding that the ohecka were issued with. intent to defraud. 

· 6. Wea.ring unauthorized insignia in a public place is a well
recognized offense under Article of' War 96 (CM 233900. Baker, 20 B.R. 
189, JAG Bull. Aug. 1943., P•- 312)., and no discussion of~ specifica
tion ia necessary. It is equally well ·established. that the- iasuanoe ot ·· 

' a check, with intent to defraud or deoeiw, by a membe~ ·of the military 
establishment on a bank in which he has no funds and does not intend. to 
have funds autfioient to -~t the cheok, is a.n offense under the same 
article. That the oheck ia subsequently ma.de good does not alter the 
fact that the milit&.rY, establishment has been subjected to-scandal and 
disgrace by virtue of' its previous dishonor. For the same reason it ia 
immaterial whether the oheok was issued for a preexisting debt or to 
obtain ouh. In the present cue there is nothing to indicate that 
the be.Dk had previously paid checks drawn by accused, nor that on other 
occasions it_ had notified his mother of the presentation to it of ·ohecb 
drawn by him• . Not orily did he admittedly have no funds in the bank, but 
it was testified by an o.fficia.l of the bank that there was no record of 
hie ever having had any a.ccoun!; there. 

- 6 -
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Aocu.ed advanoed the defense that the speoifications were be.sed on 
a. Virginia statute, under the terms of whioh, aooor~ to the inter
pretation of defense counsel, it was essential that the oheok be pro
tested and written notioe of nonpayment be given to the drawer. Without 
attempting to .. analyze the law in question, it is sufficient to point out 
that the basis of the charge is not the violation of a state statute, 
but the oommission of an act whioh brings disoredit to the military es
tablishment. The court properly refused to sustain defense's motion for 
a finding of not guilty, based on the failure of payees to comply with 
the Virginia statute. 

6. War Department reoords show that a.ooused is 27-9/12 yea.rs of 
age. He graduated from high sohooi in 1935, and was employed as pJvsioal 

·director of the Rook Isl.and Y.M.C.A. from that time until his induction 
into the A.rJey- on 28 April 1941. At the time of his admission to the 
Officer Caildidate School he was a corporal in the 11th Antisubmarine 
Squadron, Arm~rAir Foroe. He was commissioned a seoo:cd lieutenant in 
the Air Corps ~n 16 April 1943 and was promoted to first lieutenant on 
17 August 1943. At the time of his promotion he was serving as Assis
tant Squadron Adjutant, 443rd Fighter Squadron, and was given a re.ting 
of "superior". He twioe attended the School for Special Services at 
Lexington, Virginia., without graduating, first from 4 August 1943 to 
20 Aug~t 1943, when he pursued the Special Services Officers• course. 
and then from 12 November 1943 to 23 November 1943, when he pursued the· 
Orientation Officers' course. ·No rea.aonwas assigned for his failure 
to complete the first course~ In oonneotion with the seoo:cd course he 
reoei-ved an academic rating of "unsatisfactory•. There also appears 
in the ifar Department's records.a communication from Berger's Tavern, 
Orlando, Florida, to the Acting The Adjutant General, advising that · 
officer that the writer on 4 April 1944 had ca.shed a check for $20 for 
aocused, which h~d been returned unpaid. Disposition of this matter·i• 

• ··not indioated., as accused was reported by the Adjutant Genera.l's Of'tioe 
as being absent without leave at the time of the reply to this. communioa
tion. 

7. The court wa.s lega.lly constituted and had jurisdiction of·t.be 
person and the offenses. No errors injuriously affecting•the substan
tial rights of a.coused were oammitted during the trial• Th~ Board of 
Review is of the opinion that the record of tr!a.l is legally sufficient 
to support the findings of guilty of a.ll_oharges and specifications, as 
approved by the reviewing authority, and the sentence., and to warrant 
confirmation of the sentence. Dismissal is authorized upon oonviotion 
of.a. 'Violation of .Article of War 61 or 96. 

, Judge Advocate. 

e Advooate. 

- 7 -
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- lo the Seoretar,·ot Wt.r.
29 AUG 1944 

, ~• Herewith tranam.itted tor 1.he ae'Ucm ot the l'Naident are the 
reoorll ot trial am the opinion. ot tht Board ot Benn Pl tht "DI•- ot 
ftrat I.4.eutez:iant Jol:m B. Brom (0-576991), .&.tr Corp•• 

2. I oonouz- 1n tbe opWoa ot tbt Board ot 1.ni• that the reoord 
ot trial 1a legally euttioient to aupporl ti. t1Pd1ng• ot guilty u 

· approncl b7 the rt"ri.ning ..-athority aDCl tht aenttu• an.ct to 'ftl'l'alLt ocm• 
tirmation ot the aentu.oe. .Aoouaed-..,. tolmd guilty' ot abaenting him11lt 
'ritb.out JAan trcna hi• org&Pi&&t10l'l (3T d.ql) i.11. -.iolation ot .Artiol• ot 
War 61, of wearing 1na1gn1a ot a oapt&in without authority ULd. of wrong• 
tully and unlurtull7 and wi tb. intent to defraud iaeuing three worthl.H• 
ohtob in the total amount ot t3s.20, in "ri.olaticm ot .Article ot War N. 
El'ide:noe ot cme pre"fio\11 oomi.oticm by- general oour11-s&rtial tor a'baeaoe 
witholZt lean (9 dqa) in "ri.olation ot .Artiole ot Tar 61 wu iatroduoed. 
In th.t.t oue he wu eotenoecl to a repriand aixl .t'orteitve ot tlOO d 
hi• pq per 110nth tor aim montlu. In W.. oue tbs approfld aentenoe 
inTOlnd dind.11&1, total torteitur•• and oontil:wmeut at ha.rd. la.bor tor 
two ;yeara. The cbeo:U were drawn on a 'ba.nk in whioh aoeueed had DO 

aooount but one in whioh hi• mother did ha.Te an aooount. It ,raa ao
oused'a ooutention that he expeoted hi• aother to 'be J:10tit11d ~ the 
preunta.tion ot ~ae three oheob a.nd that she would. pq th8Jll. !he 
cheoka were paid by aooueed'• ~r before tu trial. I theretoN reooa
:mnd that the ae.utenoe be oonfirmed but that the torteiture• be relllittedJ 
that the Eastern Branoh, United Statt'a Diaoiplhw-7 Barra.ob, Greenhaftll, 
l'iff York, be designated u the plaoe ot oontineJaeD.t. and tha.t the aentenoe 
u thus aoditied. be oe.rried into execution. 

z. Consideration bu been gi-nn to a l•tter dated 26 .t.uguat 19" 
tr011l Honorable Soott lf. Luoaa. ll:lited States SeDate, inoloaing a letter 
cla.ted 22 August 1944 trom F~rest Disotell. cblge Probate Court ot Rook 
Ialanl County., Rook Island, n11.no11, requeatiDg olemenoy in behalf of 
the aooused. 1'he letter or Senator X..OU and a oopy- ot Judge Disotell'• 
letter aooomp~ the reoord. 

'• Inoloud are a dn.f't ot a letter tor your dgnature traxunaitt!Dg 
the reoord to the President tcsr his ·a.otiozi and a form ot Exeouti-n a.otion 
deaigneci to oarr;y into e.tfeot the reoolllD8ndat1on hereina.bon •d• should 
auoh aotion meet with approval. 

~ C:::. • ~ e___.•.__ 

)(yron c. Crear. 
Xajor General, 

., Inola. !he Judge .AdTooate General. 
Inol.1-Reoord ot 'U'i&l. 
Inol.2-Drtt. ot ltr. aig. Seo. ot War. 
Inol.3-l'orm ot k. action. 
Inol.4-Ltr. tr. sen. Luou., w/1D01. •8• 

(Sentence confirmed but forfeiture's remitted. G.C.M.O. 515, 26 Sep 1944) 
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'f.AR DEPARTHENT (75) 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 259964 l Aug 1944 

UNITiD STATES ) FIRST AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Anny Air Base, Walterboro Arrrry 

Second Lieutenant JESSE ) Air Field, Walterboro, South 
WILLIAMS II, (0-562.354), Air ) Carolina, .3 July 1944. Dis
Corps. ) Il}issal. 

---------------.-
OPilJION of the BOARD OF m:v:IBW 

LIPScm.::s., SYKES and GOWEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations:. 

CHARGE I: Violation of the 64th Article of War. 

Specification: In that Second Lieutenant Jesse Williams, ,n, Air 
Corps, Section D, 126th Arrrry Air Fcrces Base Unit (Fighter), 
having received a lawful command from Lieutenant Colonel Harry 
G. Davis, Air Corps., his superior officer, to report to First 
Lieutenant Arthur L. Haigh, Air Corps, at 0800., 15 June 1944, at 
ramp near Base operations, for duty, did, at Amy Air Base, 
Walterboro Army Air Field., Walterboro, South Carolina., on or 
about 15 June 1944, willfully disobey the same. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Jesse Williams, II, Air 
Corps, Section D, 126th Army Air Forces Base Unit (Fighter), 
did, without-proper leave absent himself from his•command at 
Anny Air Base, Hal terboro Anny Air Field, '!!alterboro., South 
Carolina, from about ofJOO 15 June 1944 to about 1500, 15 June 1944 
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He pleaded not guilty to and was found guilty of all Charges and Specifi
cations except the word 11 conunand11 in the Specification., Charge II., of which 

- he was found not guilty and for l'lhich the words 11place of duty" were su~ · 
stituted and of which substituted wrds he was found guilty. He was sen- .. 
tenced to be disnissed the service. The reviewing authority approved the 
sentence and forwarded the record o:t trial for action under Article o:t War 
48. 

3.· The evidence for the prosecution shows that on the morning of 14 
June 1944 the accused., pursuant to instrJ.ctions., reported to Lieutenant Colonel 
Harry G. Davis., Air Corps., for assignment for primary'duty in the Engineering 
Section at the Walterboro Arrrry Air Base. In the presence of two other of
ficers Lieutenant Colonel Davis ordered the accused to report for duty at a 
designated place at 0800 o'clock on 15 June 1944 when he was to relieve 
one of the other officers then present. The accused's previous efficiency 
ratings were discussed and he vias assured that he would be rated by his 
future instead of his past performance. The accused stated that he under
stood the order and that he was cognizant.of the Articles of War. These 
facts were established by the testimony or Lieutenant Colonel Davis and 
the other two officers who had been present at the conversation (R. 14-19., 

-19-21., 21-23). 

The next morning., according to the testimony of Lieutenant 
Colonel Davis and the officer -who was to be relieved, the accused did 
not report as ordered and was not at his appointed place of duty between 
0800 and 1500 o'clock. A search at his quarters and home in a nearby town 
was conducted and the accused was not located (R.·16, 22., 23., 25-29). 

'-
4. The evidence for the defense shows that_ the accused had requested 

Lieutenant Thanas H. Porter., Jr• ., Air Corps., to awaken him at 0700 o'clock' 
on the· r.1orning of' 15 June 1944 but that Lieutenant Porter failed to do so 

. and later requested a sergeant to 8118ken the accused. According to the 
stipulated testimony of the sergeant tmaccused was notified between 0830 
and 0900 o I clock on 15 June 1944 that Lieu tenant Porter had requested the 
sergeant to awaken the accused. Lieutenant Porter also testified that he 
had seen the accused in the Officers' Mess at 1000 o'clock on 1$ June 1944 
and that the accused at such time appeared unperturbed. Another officer 
testified that he had received a telephone call about 0900 o'clock on 15 
June 1944 requesting information concerning the accused's whereabouts 
(R. 31-34., 34-36). . 

The defense introduced into evidence a certified copy o~ an order 
dated 22 "J,ay 1944 of the accused's organization whereby he had been assigned· 
to perform the duty of "Technical Inspector". A copy- of the organization's 
order dated 15 June 1944 was also admitted. This latter order appointed the 
accused "Asst Production Line }Jaint on for his primary duty (R. 36; Def. Exs. 
11A11 , "B"). 

- 2 -
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The accused, a negro officer, conducted his own defense with 
the assistance of the regularly appointed defense counsel. After explanation 
of his rights as a witness, he elected to make an unswom statement. Upon 
the issues involved he asserted that his failure to obey the order had been 
occasioned by his oversleeping and the failure of his brother officer to 
awaken him as agreed. He contended that he did not report as ordered even 
after 0830 or 0900 o'clock because he had received infonnation that the 
military police were looking for him and that he repeatedly called their 
office during the morning~ He insisted that the order was not a legal 
order because he had not been assigned to a position subject to the order 
of Lieutenant Colonel Davis until 15 June 1944. He also sought to show that 
the order was given for the sole purpose of increasing the penalty for an 
offense which he alleged Colonel Davis expected him to commit. '!'he re
mainder of his statement consists of an assertion of discrL~ination against 

. negro officers in general and himself in particular. He styled himself · 
as the "best engineering officer in the First Air Forcen and charged that 
his accuser and the prosecution's witnesses had colluded to defa111e his 
character and professional reputation because they were.jealous of him· 
(R. 37-42) •. 

5. In rebuttal the prosecution adduced the testi111ony of another of
ficer that the accused had not reported for duty as ordered and a recalled 
witness reiterated his testi~ony to the same effect. The base personnel 
officer testified that on 13 June 1944 he had notified the accused to re
port to Lieutenant Colonel Davis for primary duty assignment, and that such 
assignment had been made on 14 June 1944 and confirmed by written order 
on 1_5 Jun_e 1944 (R. 43, 44-46, 46-48). 
, 

6•. The Specification, Charge I, alleges that the accused having re
ceived a law.t'u1 ccmmand from his named superior officer to report to a 
designated officer at a specified time and place for duty willfully dis
obeyed such order. Wil.l.ful disobedience is the refusal or deliberate 
omission manifesting an intentional defiance of authority to comply with 
an order relating to a military duty given by an authorized superior of
ficer (M.C.M., 1928, par. 134g.). Such disobedience is violative of 
Article of Uar 64. 

The evidence for the prosecution conclusively establishes every 
essential el8!1lent of the offense charged. The testimony of three'officers 
shows that the order -was given as alleged. It related to a military duty•. 
Those officers likewise testified that the accused failed to obey the order 
and the accused himself admits his failure to comply therewith. His own 
testi'llony "While seeking to ameliorate his conduct by showing that he over
slept on the morning of his alleged disobedience, at the same t:ime shows 
that he wilfully persisted in a prolonged ref'nsal to obey the order even 
after he had awakened at approximately 0830 o'clock. 'l'b.e issuance of the 
written order on 15 June 1944 assigning the accused to a position under the 
command of Lieutenant Colonel Davis was merely confirmatory of the oral 
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orders of the preceding ·day and consequently the order was given.by an 
authorized superior officer. The evidence, therei'ore,.beyond a reasonable 
doubt establishes the accused•s·guilt as alleged and amply supports the 
findings 01' guilty of Charge I and its Specification. · 

:,. ?. The Specification, Charge II, alleges that the accused without 
proper leave absented himself from his cominand at a.named place "fran 
about 0$00 15 June 1944 to about 1500, 15 June 1944"• The court by 
appropriate exceptions and substitutions excepted the word •command0 and 
substituted therefor the words "place of duty"• The offense alleged and 
as found by the court is violati~e of Article of War 61 (Y.C.M., 1928, 
par. 132). 

The evidence conclusively shows that the accused 1 s failure to . 
report as ordered was unauthorized. Consequently-, his absence £ran his 
assigned place of duty was without leave. By fail:iJlg to report as ordered 
he CQDJlitted two separate and distinct offenses (CM 221591 (1942),· Bull. 
JAG, Vol. I, p. 159). The court, therefore, properly overruled the ac
cused's plea in abatement to Charge II and its Specification and rejected 
the accused's argunent based thereon. The evidence beyond a reasonable 
doubt establishes the accused's guilt as found by the court and fully war
~rants the findings of guilty or Charge II and its Specification as found 
by the court. · 

8. The accused is about 30 .years old. The War Department records 
show that he has had enlisted service £ran 9 February 1942 until 5 August 
1942 when he was canmissioned·a second lieutenant upon canpletion of ' 
Officers' Candidate School and that he has had active duty as an officer 
since the latter date. 

9. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. For the reasons stated the Board of Review is of the opinion that 
the record of trial is legally sufficient to support the findings or guilty 
as found by the court of all Charges and Specifications an::l the sentence, and 
to warrant confirmation thereof. Dismissal is. authorized upon conviction 
of a violation of Article of War 61 er 64• 

.~ f.~Judge Advocate. 

~.qa..,,cc:;:f'~dge Advocate. 

~~d~, Judge Advocate. 

- 4 -
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SPJGN 
CM 259964 • 

1st Ind. 

War Department, J.A.G.o.,l 1 AUG l9iU · - To the·secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the -opinion. of the Board of Review in the 
case of Second Lieutenant Jesse Williams, II (0-562354), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings arid 
sentence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirnad and· ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and ~-form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

-~ 
Myron C. Cramer, 
Major General, 

The J-µdge Advocate General. 

3 Incls. 
Incl .1 - Record of trial. 
Incl 2 -·nrt. of ltr. for 

· sig~ Sec. of War. 
Incl 3 - Form. of Executive 

action. 

{Sentence confirmed. G.C.M.O. 537, 'Z7 Sep 1944) 
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VfaR DEPART.JENT (81) 
Am.y Service Forces 

In_~e Office of The_Judge Advocate General 
Washington, D. C. 

SPJGQ 
CM 259965 · 9 AUG 1944 

UNITED STATZS ) FIRST AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Godman Field, Kentucky, 6 July 

Second Lieutenant LO".'IELL F. ) 1944. Dismissal and confine
COLBERT (0-571307), Head ) ment for five (5) years. 
quarters~ 477th Bombardment ) 
Group {MJ. ) 

OPINION of the BOARD OF REVIBW 
GAlfBRELL, FRE".OERICK and ANDERSON, Judge Advocates. 

1. The record of trial in the case of the officer named above 
h~ been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. · 

2. Accused was tried upon the following Charges and Specifi-
cations: · 

CPARGE I: Violation of the 93rd Article of War. 

Specification l: In that Second Lieutenant Lowell F. Colbert, Air 
Corps, Headquarters, 477th Bombardment Group (M), Godman Field, 
Kentucky, did, at Selfridge Field, Michigan, on or about 3 
November 1943, with intent to defraud, falsely make in its 
entirety a certain check in the following words a.nd figures, 
to wit= 

Cro-m Savings Bank Newport News, Va. -11-3-1943 No. 17 
of Newport News, Va. 

CROWN SAVINGS BA.NE; 

Pay to the order of _..::Pc.;::a""'u,.l....;F:..i•----=B,._r""'ad,..,£,..o...,rd-.._______$250.00 

Two hundred and fifty-----•---- ----dollars. 

Wilson A, Copeland 
0-571337 
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and indorsed on the back thereoi'I Paul F • .Bradford, which 
said check as a writing or a private nature, 'Which might operate • 
to the- prejudice of another. 

Specification 2: _In that Second Lieutenant Lowell F. Colbert., A.ir 
. Corps, Headquarters., 471th Bombardment Group {M)., Godman Field, 

Kentucky., did, at Detroit., Michigan., on or about 5 January 1944, 
ll'ith intent to defraud, false~ forge an indorsement.on a certain 
check in the following ll'Ords and figures, to ll'it: 

(Face or check) 
VilR Selfridge Field., Mich•., 31 December 1943 
Finance 124.,549 

'!'REA.SURER OF THE UNITED STA.TES . 
PAY Two Hundred Twenty-One & 80/1~ Dollars $221.80 

(SEAL) . . 
To the 
order ot ffff'l'homas H. Porter., Jr. ffiHI' 

553rd. Fighter Sq 
Post 

Vo No. 16678 

K. H, Jackson 
. Finance Officer., U.s.A. 211.,667 -

KNOW YOUR ENDORSER - REQUIRE IDENTIFICATION 

(Back of' check) 

IDENTIFICATION PROCEDURE 

When cashing this check :for the individual pay-ee., J"011 should 
require full identification and endorsement in your presence., as 
claims against endorsers ma.y- otherwise result. 

Unless this check is presented for payment within one year 
beginning Juq 1, next, after data of issue (U.s. Code Title 31., 
Section 725t), it should be sent by the owner direct to the 
Secretary or the Treasury ll'ith request for ~yment after· settle
ment of account. 

The payee should endorse below in ink or indelible pencil. · 

I.f the endorsement is made by' mark (X) it must be witnessed 
by two persons who can write., giving .their place of residence in 
full. . ' 

Thomas H. Porter, Jr. 

- 2 -
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by :i.ndorsing on the back thereof the name of Thomas H. Porter,· 
Jr., which said check was a writing of a private nature, "llhich 
might operate to the prejudice of another. 

CHARGE II: Violation of the 96th Article of War. 

Specil'ication 1: In that Second Lieutenant Lowell F. Colbert, Air 
Corps, headquarters, 477th Bombardment Group (M), Godman Field, 
Kentucky, did at Mt. Clemens, Michigan, on or about 4 November 
1943, with intent to defraud wil.t'ul.ly, unlawf'ul.ly, and feloniously 
pass and utter as true and genuine a certain check in 1r0rds and 
figures as follows: 

Crown Savings Bank , Newport News, Va. ll-.3 194.3 · No. 17 
of Newport News, Va. 

CRO'\'IN SAVINGS BANK 

Pay to the order of_h.u.l__F_,_B...,ra__df"""'""o_rd___________ $250.00 

Two hundred and :fifty ----------------- dollars. 

Wilson A, Cooeland 
0-5713.37 

and indorsed on the back thereof: Paul F. Bradford, a 1'riting 
of a private nature, lihich might operate to the prejudice of 
another, which said check, was, as he, the said Second Lieutenant 
Lowell F. Colbert then well lmew, falsely made and _forged. 

Specification 2: In that Second Lieutenant Lowell F. Colbert, Air 
· Corps, Headquarters, 477th Bombardment Group (M), Godman Field, 

Kentucky, did, at Detroit, Michigan, on or about 5 January 19-44, 
with intent to defraud wilfully, unlawfully, and· feloniously, 
pass and utter as true and genuine a certain check in words and 
figures as follows: 

(Face of Check) 
WAR Selfridge Field, Mich., .3 December 194.3 
Finance 124,549

TRFASURER OF THE 1UNITED STATES 

PAY Two Hundred Twenty-One & 80/lQOIHHl- Dollars ~)221. SO 
(SEAL) 

To the order of . -iHHH!-11-Thomas H. Porter, Jr. -1Hi--::-.'8} . 

553rd Fighter Sq 
Post 

Vo No. 16678 
K.H. Jackson 

Finance Officer, U.S.A. 211,$67 

KNOW YOUR ENDORSI<.;R-REQUIRE ibE.'l-fr!FlCATION 

- -:i -
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by- indorsillg on the back thereof the name of' Thanas H. Porter,' 
Jr., which Aid check -was a writing of a private nature:, which 
might operate to the prejudice or another. : 

CHA.ME IIa ·v1olation of the 96th Article of War. 

Speci.tication 1:' In that Second Lieutenant Lowell F. Colbert, Air 
Corps, iieadquarters, 477th BOJ11bardment Group (M), Godman Field, 
Kentucky, did at Mt. Clemens., Michigan, on or about 4 November 
1943, nth intent to defraud wiltully, tmJAwtully, and feloniously 
pass and utter as true and genuine a certain check in 110rds and 
figures as tollows t 

Crown Savings Bank . I Newport News, Va. 11-3 1943 No. 17 
of Newport News, va. 

CRO?Bt SAVINGS BANK 

Pay to the order ot--1;Au;L,._..,F..,_,_Bra--=df~o.,.;rd=--------- $250.00 

Two hundred and .t'if'tf ---------------- dollars. 

WUi!on A, CopeJM,d 
0-571337 

and indorsed ·on the back thereof': Paul F. Bradford, a 'Wl'iting 
of a private nature, llhich might operate to the prejudice of 
another, which said check, was, as he, the said Second Lieutenant 
Lowell F. Colbert then well knew, falsely :11ade and .rorged. 

Specit'icat.ion 2: In that Second Lieutenant Lowell F. Colbert, Air 
Corps, Headquarters, 477'th Bombardment Group (M), Godman Field, 
Kentucky, did, at Detroit, :Michigan, on or about 5 Januar,y·l944, 
with intent to defraud lrl.~, unlaw.t'u.ll;r, and' felonious'.cy', 
pass and utter as true and genuine a certain check in words and 
figures as . .t'ollows : 

(Face of Gheck) 
Sal.fridge Field, Mich., 3 December 1943 

. , 124,549 
TRFASO'.RER OF TEE UNimD STATES 

PAY Two Hundred Twenty-One & 80/,1.oc)H# Doll.ars $221.90 
(SEU) 

To the order of. ~Thomas H. Porter, Jr. iH}.'HH~ . 

. . 553rd Fighter Sq 
Post 

Vo No. 16678 
K.H. Jackg;on

Finance Officer, U.S.A. 2ll,667 

fil'{OW YOUR E:NDORS@;@Qu'I$ llim:1'.FQUQI! · 

- 3 -
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(Back of Check) 
IDENTIFICATION PROCEDURE 

When cashing this check·for the individual payee, you should 
require full identification and endorsement in your presence, as 
claims against endorsers may otherwise result. 

Unless this check is presented for payment within one year 
beginning July 1, next, after date or issue (U.S. Code Title 31, 
Section 725t), it should be sent by the owner direct to the 
Secretary of the Treasury with ~equest for payment after settle-
ment of account. · .. · 

The payee should endorse below in ink or indelible pencil. 

If the endorsement is made by mark (X) it must be witnessed 
by two persons who can write, giving their place of residence in 
full. . 

Thanas H. Porter, Jr'. 

a writing of a private nature, which might operate to the pre
judi9e of another, llhich indorsement on the said check was, as 
he, the said Second Lieutenant Lowell F. Colbert~ then well knew, 
falsely made and forged. 

I . 

ADDITIONAL CHARGE· I: Violation of the 96th Article of War. · 

Specification: In that Second Lieutenant· Lowell F. Colbert, Head
quarters, 477th Bombardment Group (M), Godman Field., Kentucky., 
"did., at J.iouisville, Kentucky, on or about 15 June 1944, wrong

. fully take and use without·the consent of the owner, a certain 
1942 Oldsmobile., 98 Sedanette, Illinois License No. 45-571, of 

· the value of about $1825.001 property or Second Lieutenant 
· Frank R. Roberts, A.ir Corps, ·617th Bombardment Squadron (M),

Godma.n Field, Kentucky. . 
. 

ADDITIONAL CHARGE II: Violation of the 61st Article of War• 
. {Finding of Not Guilty) • 

Specification l& (Finding of Not Guilty). ,, 

Specif,ication 2: {Finding of Not Guilty). 

He pleaded guilty to the Specifications of Charge I and-to Charge I, to 
the Specifications of Charge II and to Charge II, and not guilty to all other 
Charges and Specifications. He 11as found not guilty- of the Specifications 
of Additional Chs.r~e II and of Additional Charge II, and guilty of all 
other Charges and ~cifications. No evidence of previous convictions 
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-was introduced at the trial. He was sentenced 11 to be dismissed f'rClll the 
service., to 1'or1'eit all pay and allowances due or to become du.e.,,Md to 
be con.tined at ha?"? labor at such place as the reviewing authority- may 
direct for thirteen (l3)yearsn. The reviewing authority approved the 
sentence but reduced the confinement imposed to five (5) years and· 
1'o~ed the record of trial !or action under Aiiicle of war 48•.. 

·3. lbe evidence for the prosecution., briefly summarized., is as 
follows: , · 

Specit1cat1on I, Crerge I and Specification 1, Charge n: 
During November 1943., Second Lieutenant Wilson A. Copeland., 

619th Bombardment Squadron., Godman Field, Kentucky,-had .a personal 
checking account with the Crown Savings Bank, Newport News., Virginia. On 
3 November 1943 he noticed that someone had written, upon a stub in his 
check book., the follcrrd.ng words and figures : · 

I 

0 No. 17 ·$250.00 
11-3- 194.3. 

To. Cash 
For. Casl'l 

. 
He had not made the entry himself a.'1d could not account for it, but he 
had., at one time left his check book in his office over night instead 
of taking it with him to his quarters (R. 10; Pros. Ex. 1). 

During Dscember 1943 Lieutenant Copeland received cancelled ' 
checks from the bank and among ther:i was one in the sum of' ~250.00., numbered 
~1711 ., dated 1111-3-194311, payable to "Paul F. Bradford" and purporting to 
be signed by "Wilson A. Copeland". .It had been endorsed •Pau1· F. Brad
fordn and was paid by the bank., the amount being charged against 
Lieutenant Copeland's account. Lieutenant Copeland had not drawn· such . 
a check nor had ha authorized the accused or anyone else to do so (R. 11) • 

• · On 4 NO'V8lllber 1943 the accused presented said check (Pros. Ex. 2) 
to a teller of the First National Bank, Mt; Clemens, Michigan for cashing 
and received ~250.00 in cash therefor (Pros. Ex. ?). By' stipulated 
testimony of an Examiner of Questioned Documents of the.United States 
lreasury Department it lfa.S shOlll'l that, :in his opinion., the accused wrote 
the check and the indorsement thereon (Pros. E..""t. 6). 

Specification 2, Charge I a..~d Specification 2. Charge II: 

. 0n·31 December 1943, Second Lieutenant Thomas H. Porter., Jr• .,. 
Ordnance Department, received a check of' the United States Treasu?'3' De
partment dated 31 December 1943 and payable to himself 1n the amount ot 
1221.80. He placed the check in his wallet, the wallet in his clothes 
and then undressed., hung the clothes up in his locker and went to bed. 
The next morning his wallet was missing and although he searched £or it he 
was unable to find it. He did not endors• or cash the check and he did not 
authorize the accused or anyone else to do so (Pros. Ex. 3). 
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On 5 January 1944 the accused presented said check endorsed 
"Thomas H. Porter, Jr." to the Canmonwealth Bank, Gratiot-Chene Branch, 
Detroit, Michigan, and received $221.80 in ca.sh therefor (Pros. Ex. 9). 
"By stipulated testimony of an expert in handwriting it was shoffll that, 
in his opinion, 1the endorsement on the check was in the handwriting of 
the accused (Pros. Ex. 6). . , . · 

Additional Charge I and the Specification: 

On Wednesday, 14 June 1944, a 194.3 model OJ.dsmobile automobile, 
the property of Second Lieutenant Frank R. Roberts, Air Corps, 118.s de
livered to the Standard Auto Company, Louisville, Kentucky, for repairs. 
Work was done' upon the car but a leaking radiator required that it remain 
in the shop until the following Saturday before completion of the repairs. 
The accused went to the Standard Auto Company on Thursday, 15 June 1944 
at about 4 o 1clock p.m. and asked whether Lieutenant Roberts 1 car was 
ready. Upon being told about the condition of the radiator and that the 
automobil~ could only be used if -water -was added from time to time, because 
of the leak, the accused took the car,· saying he was anxious to get gas 
fran a friend in Indiana and would return it that evening. Yiben. tb.e 
proprietor or' the shop arrived there the next morning he found L:i.eutenant 
Roberts 1 automobile in the garage with the accused asleep in the back 
seat (R. l?). Meanwhile Second Lieutenant Carl B. Taylor, Adjutant General's 
Department, bad seen the accused driving Lieutenant Roberts• car on the 
streets of Louisville accom~nied by two women at about 1:15 or 1:30 a.m. on 
the morning of 16 June 1944 (R. 18, 19). Since he knew that Lfetitenant 
Roberts had pl.aced his car in the shop for repairs and that he was "on 
the post" at the time he reported the incident to Lieut~nant Roberts a~ 
soon as he_ returned to camp on the same morning (R. 14, 19). Lieutenant 
Roberts thereupon telephoned to the Standard Auto Company, inquired · 
whether his car had been taken out during the previous night and when 
told that it had been and that the accused, 'Who had taken the car out 
was there, he requested to talk with him and did so. Lieutenant Roberta 
then asked the accused "Yihat in the hell are you doing taking nr:, car on 
the streets?" to 1Vhich the accused replied that "he thought be ,ras doing 
(Lieutenant Roberts) a favor". Lieutenant Roberts thereupon reported · 
the matter to Captain Parker who advised him to report.the circumstances 
to "the Base". Lieutenant Roberts had not, on this or any previous 
occasion, given th~ accused pennission to take, or use, his car. When 
the automobile left the garage in the accused's possession the speed
ometer reading was 2846 and 'When it was returned the readirig was 290? 
(R. 14, 15, l?). 

4. · For the acc~sed, both F?"st L:i.eutenant Edward Nichols, Air 
Corps (R. 13) and Captain James w. Redden, Air Corps, who was Assistant 
Defense Counsel (R. 24) testified that the accused had discussed pending 
Court-Martial Charges with •each of them, with a view to obtaining the 
services of individual defense counsel. 

· Second Lieutenant Joseph G~ Echol, 477th Bombardment Squadron, 
testified that he has ,known the accused for more than two years and as 
far as he kn.ems, the accused •has conducted himself as a .gentleman". 
He had "never known him to get into aey trouble at any time" (R. 28). 
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Second Lieutenant Lester Norris, 617th Banbardment Squadron, 
has kno'W?l. and has· served with the accused since October 1942. He has 
•no reason to doubt bis reputation•-and having "lived with the accused 
for a period of approximately 6 to 8 months and during that time we 
lived together and slept together** *·I found no reason to doubt his 
integrity" (R. 28). 

The accused having been advised of his rights., elected to be 
sworn as a witness and testified substantia~ as follows:. . 

. With regard to the forgeries he stated that in November 1943 
he "was having quite a .bit of family trouble". Although he has a son, 14 
months old, he and his wife "hadn't been getting along any too well". She 
,vas costing him "quite a bit of mDney" and he "thought it was his duty 
to give her anything she asked for" because he 11didn 't know exact:cy what 
her reason was for asking at all11. Accordingly, although he believed he 
had sent her $200 he also sent her the proceeds of the ~50 check to which he 
had forged Lieutenant Copeland's name on 3 November 1943. His wife had 
claimed that she had to rave an operation. because of the birth of the 
baby. He knew that he "was doing wrong at the time 11 t Since then he had 
the money to reimburse Lf.eutenant Copeland "but didn t know l'ibether to 
-walk up to him and say 'Here is the money I had taken'" (R. 31). . · 

Prior to the time he forged the endorsement of Lieutenant Porter 
on the Treasur,r check for $221. 80 the accused's wife had called .him £ran 
Los Angeles and said she wanted to come back home. He then sent her "most 
of the money £or that month which was close to $20011 • Thereafter he r~ 
ceived word fran Tampa, fl.orida trat his brother had been. seriously -
injured in an,autanobile accident and might die at aey moment. He, there
,u>on, took the proceeds of the forged Treasury check and used this for an 
airplane trip to Florida and return (R. 32). On cross-examination be ad
mitted taking Lieutenant Porter's wallet from the locker in his room • 
but denied that it was on 31 December 1943 as Lieutenant Porter had stated 
but said.- that he took it on 4 Ja:rmary 1944 (R. 34). He also admitted . 
indorsing the· check and using his 011?1 identification card at the time 
he cashed it (R. 35). · · 

With regard to the taking o:f Lieutenant Robert's automobile he 
stated that on 15 J1IDe 1944 he was with a group or 6 or 8 officers who 
were in Lieutenant Robert's ·quarters ~lking about going different places". 
Someone mentioned going to Cincinnati· and the accused said he would like 
to go because he had friends there whereupon Lieutenant Roberts said: 
11 I will take you down there". The accused said he would get the gas. 
Later be went to the garage where Lieutenant .Roberts had placed his car -
and took it out. When he returned ·to the· garage the proprietor had gone•. 
Arter niting £or about half an hour he left and again returned expecting 
to find the night watchman. Failing in this he left again and at 1:30 
a.m. accompanied then by two women he saw Lieutenant Taylor and spoke 
to him. After taking thEt women home he once more returned to the garage 
and slept there in the car from 2 a.m. · to 6 a.m. 'When he woke up he ran 
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the car· into the garage and again went to sleep until a bout 8 a.m. 
"ffhen he was awakened by a telephone call fran Lieutenant Roberts (R. 29, 
33). During the night he had driven the car into Indiana in order to get 
gas and he estimated that he had driven the car about 35 miles (R. 30)._ 

5. Notwithstanding the accused's pleas of guilty to Charges I and 
II and the Specifications thereto, the prosecution adduced full and 
complete evidence as to his guilt of the offenses alleged therein and the 
accused testified urider oath at the trial regarding the circumstances 
S-J.rl"OUll<Ung each of them. The record of trial is therefore amply suf
ficient to support the findings of the court thereon. · 

With respect to the Charge of wrongfully taking and using 
the automobile of his brother officer without consent the accused-en-

ooavored to show a tacit acquiescence of the owner in his admitted use 
of the car. The testimony of the accused on this score is, hcwever., 
so vague and indefinite as to lack persuasion and .the court was justified 
in disbelieving it. Lieutenant Roberts., the owner of the automobile, 
and the accused were not sufficiently intimate in their acquaintance to 
justify the assumption of the.accused that his unauthorized use of the· 
car at a time llhen it was in a garage undergoing repairs. 'Which had not . 
been canpleted would· be condoned by the owner. As a matter of fact., 
the evidence of the prosecution and the defense shows that the accused 
arbitrarily took the automobile from the garage with.out the knowledge or 
consent of Lieutenant Roberts at a time i'lhen he knew, or should have 
known, that the car was not fit for use. He was warned by the proprietor 
of the repair shop about the'leaking radiator yet he nevertheless took 
and drove the car a distance of sixty-one (61) miles according to the 
speedometer readings. Clearly, the actions of the accused show a wilful., 
wrongful and unla:wful use of the car without the owner's consent and the evi
dence is deemed legally sufficient to support the findings mf guilty of 
Additional Charge I and its Specification. · 

It·is difficult to comprehend the import of the testimony of 
Lieutenant Ed-nard Nichols and Captain James W. Redden., both of whom were 

. witnesses for the defense. Lieutenant Nichols was unable to give character 
· evidence· because he had not known the accused long enough and Captain 

Redden was not asked to do so. Each did, however., testify about con
ferences the· accused had with them with regard to obtaining individual 
defense counsel £or the accused., but nothing appears to have been done 
about it. Whatever.may have been in the accused's mind at that time· 
the record shm that, at the outset of the trial he 11 stated that he 
desired to be defended by the regularly appointed defense counsel, . 
<:;aptain George M. McCleod, Air Corps, and the regularly appointed assis-
tant defense counsel, Captain James w. Redden., Air Corps." · 

• 

6. The records of the War Depar1:ment disclose that th~ accused . . 1 . 
-was bom in Washington., Indiana, and is 252 years of age. After graduating. ' 

.I 
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from high school in Indianapolis, Indiana, he attended Indiana Central 
College fran 19.39 to 1941. He was inducted on .31 July 1941 at Fort 
Benjamin Harrison, Indiana. Upon completion of' the prescribed course 
of the Air Forces Officer Candidate School, Miami, Florida, he was 
connnissioned a second lieutenant, Anny of the United States; on 20 
January 194.3. . 

?. The- court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused v.ere committed during the 
trial.· For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally" sufficient to support the findings 
and the sentence and to wa?Tant confimation of the sentence. '!he 
sentence imposed is authorized upon conviction of a violation of either 
Article of War 93 or Article of 'War 96. · 

~~uc ;f /,~'" ~, Judge Advocate. 

~~t/C , Judge Advocate. 
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lst Ind. 

'War Department, J .A..G.O. ,,l, AUG 1944 - To the Secretary of War. 

' ., l. Herewith transmitted for the action of the President are the 
record of trial and the opinicn of the Board of Review in the case of 
Second Lieutenant LoYrell F. Colbert (0-57130?), Headquarters, 477th 
Bombardment Group (M). 

2. I concur in the opinion of the Board of Review that the record, 
of trial is legally sufficient to support the findings of guilty, to 
support the sentence as approved by the reviewing authority and to 
warrant confirmaticn of the sent·ence. I reco:!llllend that the sentence 
as approved by the reviewing authority be confirmed and carried into 
execution, and that the United States Discipl'inary Barracks, Fort 
Leavenworth, Kansas, be designated as the place of ccnfinement• 

.3. Inclosed are a draft of a letter for your si~ature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recomnendation hereinabove 
.made, should such action meet with approval. 

Myron C. Cramer, 
Maj or General, 

3 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Drt. ltr. for sig. stw 
.3 - Form of action 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 517, 26 Sep 1944) . 



WAR DEPARTMENT (91) 
Army Service Foroes 

h the Of!ice of '!'he Judge .Advocate General 
Washington, D. c. 

SPJGV 
CM 259970 

24 AUG 194' 
UNITED STATES THIRD ilR"FORCE 

v. Trial by G.C.M., convened atl 
) Barksdale Field, Louisiana, 

Second Lieutenant STANLEY 30 June 1944. Dismissal. 
D. HnIAN (0-814907), Air ~ 
Corps. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, HAmiOOD-and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the o.f'.f'icer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was ti.-1ed upon the following Charge and Specifi
cations: 

CHA.RGEa Violation or the 96th Article ot War. 

Specification la In that 2nd Lieutenant Stanley D. Hyman, 
Air Corps, Section L, 328th AJF Base Unit (RTU-HB), 
Gulfport Army- Air Field, Gulfport, Mississippi, did, 
at or near Fort Oglethorpe, Georgia, on or about 2 June 
1944, wrongf'ull;y violate Paragraph 16 a (1) (d), Section 
II,~ Air Forces Regulation No. 6o-16, dated 6 Me.rch 
1944, by flying a military- airplane at an altitude less 
than five hundred f'eet above the ground. 

Specification 2: In that 2nd Lieutenant Stanley D. Hyman,
' * * *, did, at or near Fort Oglethorpe, Georgia; on or 

about 3 June 1944, wrongi'ully violate Paragraph 16 a (1) 
(d), Section II, Army Air Forces Regulation No. 60-16, 
dated 6 March 1944, by fl;ying a military airplane at an 
altitude less than five hundred feet above the ground. 
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He pleaded not guilty to and was round guilty of the Charge and both 
Specif'ioations. No evidence or previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record or trial tor action under 
Article or War ;.s• 

.3. The evidence for the prosecution is substantially as follows: 

On 2 June 1944 the accused flew as pilot an .A.T-23A Army 
airplane bearing serial number 42-1+3Y14, buzi number TM-5, from 
Atlanta, Georgia, to Greenville, South Carolina, accompanied by a 
crew consisting of Second Lieutenant Henry E. Chouteau, Technical 
Sergeant Charles E. Ellis and Corporal Doyle _L. Hawkins. En route 
and at about 16oo or 16.30 hours on 2 June the accused new over 
Fort Oglethorpe, Georgia, passing over the military ~tallation 
about three times, at an altitude be1,ween 75 and 100 feet, varying 
according to the testimony- of Captain Lucien R. Rawls and Major Harr,
L. Hickey-, two witnesses in the vicinity who observed the plane f'rom 
the ground (Exs. F, G). The plane created quite a disturbance among 
the personnel located there and at one point passed between two large 
trees below tree top level. The accused's three crew members each 
testified that the airplane piloted by accused was fiy-ing at an 
altitude or between 500 and 800 feet and that it was never .fl.own under 
500 feet while over this area ca. 11, 12, 14). On one or these passes 
ever the military reservation and pursuant to prearrangement with ac~ 

"cused, Corporal Hawkins dropped a note from the tall or the ship•. The 
note was· in an envelope inclosed in a bag or marbles weighing about a 
half pound with.red and white ribbons attached as streamers, and in• 
tended tor accused's girl friend stationed with the WAC unit at Fort 
Oglethorpe. 

. On 3 June 1944 accused flew the same airplane and crew from 
Greenville, South Carolina, to Maxwell Field, Alabama, and en .route 

· new· over Fort Oglethorpe, Georgia, and dropped another note to his 
. girl triend. Captain Rawls, Major Hickey, Private otis C. Cornwell, 

Private Co;rel v. Ricketts and Sergeant Earl A. Lucas e~ch testified 
by •e:r of deposition that on 3 June 1944 at about 16:30 houra, a two 
motored A.ruv' bomber made two sweeps over Fort Oglethorpe; Georgia, at 
an altitude of between (;JJ and 150 .feet, flying at one point just over 
the treetops. Captain Rawls and Private Cromwell recognized the buzz 
number on the airplane as TM-5. Accused's threearew members each 
testified that the airplane was flying at an altitude or between 500 
and 800 feet, and was never fi01Jn under 500 feet while over Fort 
Oglethorpe. Upon returning to his station at Maxwell Field, accused 
made a verbalreport concerning the fiight to his commanding officer, 
Captain ~larence R. Mccourt, saying that he had experienced trouble 
with the airplane. After describing the trip and the troubie he had 
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with the plane he stated he had flown over Fort Oglethorpe, Georgia, 
to drop a note·to his girl friend stationed there and destined for 
shipment overseas. Accused told Captain t:cCourt that he made three 
passes over Fort Oglethorpe. The first was for the purpose of locat
ing the area, the second was a trial run and the third was for the 
purpose of dropping a note. · 

Accused voluntarily made a sworn statement to the officer 
investigating the charges (Ex. K), in which he stated that he was 
piloting an airplane in the vicinity of Fort Oglethorpe on 2 June and 
3 June 1944; that on 2 June he left Atlanta, Georgia, en route to 
Greenville, South Carolina, in order to obtain some repair ooterial 
at the sub-depot located there; that he flew to Greenville by way of 
Chattanooga, Tennessee, in order to test his right engine which had 
been repaired in Atlanta, by giving it a little flying time; that en 
route he passed over Fort Oglethorpe, Georgia, at an altitude which 
he estimated to be not less than 500 feet at any time; that a note 
was dropped to his girl friend at Fort Oglethorpe, using the same 
method as that used in dropping a tow target sleeve; that he was 
familiar with the various flying regulations and had signed a 
certificate evidencing his familiarity therewith; that on 3 June· 
following the completion or repairs to his plane he left Greenville, 
South Carolina, for t!a.xwell Field, Alabama; that he new by way of 
Chattanooga, Tennessee, in order to avoid thunderstorms, and again · 
dropped a note to his girl friend at Fort Oglethorpe, Georgia, that 
he did not use his altimeter as a reference while over Fort Oglethorpe, 
and did not remember what the lowest altitude was while flying from Greenville 
to Maxwell Field, but estimated that his altitude was never less than 500 
feet at any time; that he possessed approxirr:ately 590 flying hours, 
military and civilian inclusive; that about JOO of the 590 hours had been• 
flown in B-26 1s (2 motored bombers). 

4. No evidence was introduced by defense and after his rights 
as a witness were explained, accused elected to remain-silent. 

5. The evidence is clear and uncontradicted that accused piloted 
an AT-23A military airplane over Fort Oglethorpe, Georgia, without_ 
authority on 2 June and 3 June 1944. Although accused contended that 
he flew from Atlanta, Geor$ia, to Greenville, South Carolina, by way 
of Chattanooga, Tennessee (in the vicinity of Fort Oglethorpe) on 2 June 
in order to test his right engine and from Greenville, South Carolina 
to Max,rell Field, Alabama, by way of Chattanooga, Tennessee on 3 June 
in order to avoid thunderstorms, neither of which course was the most 
direct route to his destination, it is quite apparent from the evidence 
that his prime reason was for the purpose of dropping a note to his 
girl friend, who was a member of the Women's Army Corps stationed at 
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Fort Oglethorpe, Georgia, and who was destined to depart f'or overseas 
duty. This obvious conclusion is·supported by the testimo:cy of' accused's 
crew members as well as hie 01Jn sworn statement to the efTect that the 
note was written and prepared f'or launching in each instance before 
the take-off. Furthermore, accused had by prearrangement with Corporal 
Hawkins agreed upon dropping the note at a time when accused gave the 
proper signal. The f'act that the note was in a large, sealed envelope, 
inclosed in a bag with glass marbles f'or a weight and attached to which 
were red and white ribbons for streamers is further proof' that the idea 
of dropping the note was not spontaneous nor an afterthought following 
accused's departure from Atlanta on 2 June and f'rom Greenville on 3 June, 
but was conceived, and perfected before his departure on both dates. The 
court was therefore fully warranted in disbelieving his statement that 
the fiight by way of' Fort Oglethorpe was made for the reasons he advanced~ 

The onl~ controverted issue of' fact in this case is whether 
accused new his plane at an altitude or less than 500 feet while over 
Fort Oglethorpe, Georgia, on 2 June and 3 June in violation of' Army 
Air Forces Flying Regulations described in the Specifications. The 
testimony ·on this point is in connict. Accused in his sworn state
ment and each of' his three crew members maintained in their testimo:cy 
that the plane was never nown at an altitude less than 500 f'eet from 
the ground, while f'ive witnesses f'or the prosecution testified by 

• deposition upon written interrogatories that the plane.. was nown at'· 
an altitude of' between 60 and 150 feet from the ground while over the 
Fort Oglethorpe area. Two of' these witnesses were.able to discern the 
buzz number on the plane. One of' them said the plane new between 
two trees and all five of them were positive that it new as low as 
the top of' the trees in the vieinity. The witness Private Coyel v._ 
Ricketts testified that on the second pass over Fort Oglethorpe on 
.'.3 June 1944, the plane new over a tree 50 to 75 feet high and that 
the backwash from the plane propellers caused a noticeable waving 
of the treetops. 

In finding accused guilty as charged it is evident that the 
court disbelieved acoused and his crew members, and saw fit to believe 
the five witnesses for the prosecution. Even though it be contended 
that the testimo:cy of' the crew members should be accorded more probative 
value due to their training, experience and judgment, than that of the 
prosecution witnesses who possessed no such qualifications in judging 

. the altitude of an airplane from the ground, yet the court is allowed 
great latitude in drawing its own conclusions as to the credibility of' 
the witnesses and may attach such weight to their testimo:cy as their 
credibility may warrant (MCM, 1928, par.~). There is nothing in 
the record of trial to indicate that this discretion was abused by 
the court in arriving at its findings of' guilty. There was ample evidence 
presented to justify the findings. 
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6.. Accused' is 2l years or age. He graduated from high school 
and attended Miami University for two years. In civil lite he was an 
automobile mechanic. He entered the military service z:J June 1942 and 
served as an enlisted man until 3 November 1943, when upon completion 
of Army Air Forces Pilot School, Turner Field, 4].bany, Georgia, he was 
appointed and commissioned second lieutenant, Army or the United States. 

7. The court was legally constituted and had jurisdiction or the 
person and offenses. No errors injuriously a!tecting the substantial 
rights or the accused were committed during the trial. In the opinion 
or the Board or Review the record or trial is legally sufficient to sup
port the findings or guilty, to support the sentence and to warrant 
con:firmation or the sentence. Dismissal is authorized upon conviction 
or a violation or Article of War 96. 

~~udge Advocate, 

~~ Judge Advocate. 

~>fl:,.~·-~----=--·--~----·............_...·___, Judge Advocate. 
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SPJGV 
CM 259970 

1st Ind. 

War Department, J.A.G.o., J.1 OCT 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the • 
case of Second Lieutenant Stanley D. Hyman (0-81490?), Air Corps. 

2. I concur in the opinion or the Board or Review that the 
record or trial is legalfy sufficient to support the findings or 
guilty, to support the sentence and to warrant confirmation or the 
sen-tence. 

J. Consideration has been given to the inclosed letter from 
Mr. Isaac Hyman, father or the accused, dated-17 August 1944, to the 
in.closed letter from Congressman Ralph A. Gamble dated 1 August 1944 
with inclosure from the accused's father, and to the inclosed memoran
dum from Lieutenant General Barney M. Giles, Deputy Commander, Arrrry
Air Forces, dated 7 October 1944, in which he recommends that the sen
tence be comnuted to a forfeiture or pay in the amount or $75 per month 
for twelve months. I concur in that recommendation. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~ ~. Q.,.,__~ 

Myron c. Cramer, · 
Major General, 

The Judge Advocate General. 

6 Incls. 
Incl.1-Record or trial. 
Incl.2-Ltr fr Issaac Jtrman, dated l? Aug 44. 
Incl.3-Ltr fr Cong Ralph A Gamble, dated l Aug 44 w/incl. 
Incl.4-Merno or Gen Giles, 7 Oct 44. 
Incl.5-Dft ltr for sig S/W. 
Incl.6-Form of action. 

(Sentence confirmed but commuted to forfeiture of $75 pay per 
month for twelve months. G.C.M.O. 583, 25 Oct 1944) 
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WAR. DEPARTMElJT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. 

1 8 AUG 1944 (97) 

SPJGH 
Cl! 259976 

U N I T E D S T A T E S ) SAN FRANCISCO PCRT OF EMBARKATION 

v. 
)
) ,Trial by G.c.M., convened 
) at Camp Storiema.n, Cali

Second Lieutenan:t. THOOS A. ) fornia, 22 June 1944. Dis
MEAIEY, JR. (0-1054058), ) missal. 
Transp:,ortation Corps. ) 

OPINION of the BOARD CF REVlEW. 
DRIVIB, O'CONNOR and Lor'IERHOS,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the officer naned above and ~bmits this, its opinion, to '!be Judge Advocate 
General. 

2. The accused was tried, upon the following Charge and Specifications: 

C'HA.P..GE: Violation of the 95th Article of War. 

Specification 11 In that 2d Lt. Thomas A. Mealey, Jr., Tra~portation 
Corps, Officers Replacement Pool, Fort Mason, California, did; at 
San Francisco, California, on or about 8 February 1944, with 
intent to defraud, wrongfully and unlawfully make and utter to the 
Hotel Mark Hopkins, a certain check in words and figures as fol
lows: To wit & 

SAN FRANCISCO,CALIFORNIA· 2-8-44No. 

BANK WACCJJlAW BK BRANCH Hollt Ridge 
No. arolina 

PAY TO '1RE 
CRDER OF HOTEL MARK HOPKINS $ 20.00 

. no. 
Twenty and - - - - - - - - ·- - - - - - - - 100 Dollars. 

Address: Fort Mason. 

Phone No. T. C. Thomas A. Mealey 

0-1054058 2d Lt. 
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and by" means thereof, did fraudulently obtain from the Hotel 
Mark Hopkins, San Francisco, California, twenty dollar~ ($20.00) 
United States currency, he the said 2nd Lt. Thomas A. Mealey., 
Jr., then well know:ing that he did not have and not intending 
that he should have, sufficient funds in the Waccamaw Bank 
and Trust Compaey, Holly Ridge, N~rth Carolina, for .the pay
ment of said check. 

Specification 2: Similar to Specification l except that it alleges 
a check for $17. 75 made and uttered on 14 February 1944, and 
the fraudulent obtaining o£ accommodations. 

Specification 3: Similar to Specification l except that it alleges 
a check for $30 ma.de and uttered on 17 February 1944• 

Specification 4s (Nolle prosequi entered). 

Specification 5: In that 2nd Lt. Thomas A. Mealey, Jr., Transporta
tion Corps, Officers Replacement Pool.,·Fort Mason, California; 
beiq; indebted to Rogers Peet Company, New: York City., New York, 
in the sum of $129.50 for uniforms purchased., which amount be
came due and payable on or abcut l August 1943., did, at New 
York City., New York, from 1 August 1943 to 8 March, 1944, dis
honorably fail am neglect to pay said debt. 

Sp~cification 6s In that 2nd Lt. Thomas A. Mealey, Jr., Transporta
tion Corps, Officers Replacement Pool, ·Fort Mason, California, 
being indebted to the Beverly Hills Hotel, Beverly Hills, 
California, in the sum of $64.10, for accommodations, which 
amount became due and payable on or about 6 December 1943, did., 
at Beverly Hills, California, from 6 December 1943 to 24 Febru- · 
ary 1944, dishonorably fail and neglect to pay said debt. 

Specification 7: In that 2nd Lt. Thomas A. Mealey, Jr., Transporta
tion Corps, Officers Replacement Pool., Fort Mason., California, 
being indebted to the .lll!ocambo Club, Hollywood, California, in 
the sum of $170.00., lawful money of the United States, for food 
and drink, which amount became due on or abrut 26 January, 
1944, did, at Hollywood, California, frcim 28 January 1944 to 
31 March 1944, dishonorably fail and neglect to pay said debt. 

Specification 8: In that 2nd Lt. Thomas A.Mealey, Jr., Transporta
tion Corps, Officers Replacement Pool, Fort Mason,-Califomia, 
did, at Fort Mason, California, on or about 22 February, 1944, 
with intent to deceive Colonel ~elvin A. Craig, GSC

1 
his section 

chief, officially report to the said Colonel Melvin L. Craig, that 
on 19 February 1944, he had forwarded a check for $100.00 to 

- 2 -



(99) 

the MQcambo Club., Hol.lywcod., California., which report was 
known by the said 2nd Lt. Thanas A. Mealey., Jr., to. be un
tru~, in that he had not sent said check to said Mocambo Club. 

·· Specification 91 In that 2nd I,t. Thomas A. Healey, Jr., Trans
portation Corps, Officers Replacement Pool; Fort Mason, 
California, did., at Fort Ma.sari., California, on or about; 24 
February 1944., with intent .to deceive Colonel Melvin L. 
Craig, GSC, his section chief., ofticially report to the said 
Colonel Melvin L• Craig, that on 23 Februar,y, 1944, he had 
forwarded a checlc for $64.10 to the Beverly Hills Hotel, 
Bever'.cy' Hills, California, which report was knol'lll by the said 
2nd Lt;. Thomas A.Mealey, Jr., to be untrue, in that he. had not 
sent said check to said Beverly HilJ,.s 'Hotel. 

Specification ioa In that 2nd Lt. Thomas A. Mealey, Jr., Trans
portation Coll'8, Officers Replacement Pool., Fort Mason., 
CaJ.i!omia., did, at Fort. Mason, California, on or about 26 
February 1944, with intent to deceive Cblonel Melvin L• Craig., 
GSC, his section chief, officially state to Colonel Melvin L. 
Craig that he had paid the Beverly Hills Hotel the sum of 
$64.10, and the Mocambo Club the sum of $100.00, which state- . 
mant was kmwn by the said 2nd Lt. Thomas A. Mealey, Jr., to 
be untrue, in that he had not paid said sum to the Beverly Hills-. 
Hotel Compaey or to ~he :Mocambb Club. 

He pleaded guilty to Specifications 1, 2 and 3, except the words 11with 
intent to de.fraud" and •not intending that he should have"; guilty to Speci
fications 5, 6 and 7, except the word "dishonorably•; guilty to Specifica
tions 8 and 10, except the words 11-with intent to deceive Colonel Melvin L. 
Craig, GSC,, his section chief•; guilty to Specification 9, except the 
words "with intent to deceive"; and not guilty to the Charge, but guilty of 
a violation of the 96th _Article of War. He was found guilty of all Speci
fications and of the Charge, and was·s~ntenced to dismissal.. The review
iq; authority approved the sentence and forwarded the record of trial for 
ac~ion um.er the 48th Article of War. · 

At a former trial on 25 April 1944, the accused was found guilty 
of the same Specifications and Charge and was sentenced to dismissal but 
the reviewing authority disawroved the sentence and ordered a rehearing. 

3 • The evidence for the prosecution is summarized as follows' 

!· Specification 5: About 13 February 1943 accused ordered a 
blouse, two pair of trousers, two caps and a raincoat, at a total price of 
$129~50, from Rogers Peet Company of New York, and signed an agreement to 
pay lll full upon receiving his uniform allowance. The items ordered were 
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delivered to him about 19 March 1943. Letters demanding payment were 
written to accused in April, May, June, July and Au.gust 194J. Payment had 
not been ma.de on 17 April 1944 (R. 1.5-16; Ex. B). When accused was inter
viewed by Major Charles D. Smith, investi&ati.ng officer, on 24 March 1944, 
he stated, after being warned of his rights, tpat he had not -taken care 
of" the bill and that he had received his uniform allowance of $2.50 
(R. 2.5, 27). 

b. Specification 6: Accused was a guest in the Beverly Hills 
Hotel, Beverly Hills, California, fran 4 December to 6 December 1943• There 
were other· officers in a bungalow -with accused, but he assumed liability 
for the rent. While a guest there he gave the hotel a cheek for $2.5, 
either for cash or on account, 'Which waf! returned •for insufficient i'unds"• 
The total bill -was $66.10, including charges for damages. The assistant 

_ manager of the hotel sent accused a telegram about the bill on 16 December 
1943, but received no reply. On 2 January 1944 he received a letter fran 
accused stating that he would call at the hotel "at his first opportunity". 
to settle the account. On 17 January he received another letter from ac
cused stating that he would pay the bill on 1 February. Later accused sent 
a letter dated 14 Februa:ey-, explaining that he had been unable to pay on 
1 February because of his transfer and unforeseen expenses, but indicating 
that he would be able to forward the amount due as soon as he was re
imbursed for his travel and living expenses lR. 16). The account was not 
paid until 3 May 1944 (R • .51; Der. Ex. c). -

c. Specification 7: Accused became indebted to Mocambo Night 
Club, Los-Angeles,· California, in the amount of $170 on account of seven 
or• his checks to the club which were returned by the bank because of in
sufficient ·funds. The checks (Exs • .5, 6, 7, 8, 9, 10 and 11) are dated 
from 15 January to 28 January 1944, and were not paid until 13 June 1944. 
Demand for payment was made on accused about 10 Februa:ey- and again at a later 
date (R. 22-24, 31-32; Ex:s. E, F). . 

. $• -~pecifications 1, 2 and 3:. Accused registered at the Hotel11~k Hopkms in San Francisco about 2 February 1944 and remained there until 
about 14 March. About 17 February a check -which the hotel had cashed for· 
accused was returned by the bank. About 20 February an official of the 
hotel ~alked to accused a~out the check, as the hotel had cashed his checks 
amountmg to $132.75 and· it was expected that others would be returned Th 
next day accused took up the check that had been returned and also av• th 

8 

hotel $.50 to cover other checks that might cane back (R. 12_14) ~ e e
thchecks cashed for accused by the bank were the following: check dat:g e

8
~)bruary 1944 for $20 (Ex:. l), check dated 14 February 1944 for $17 7.5 (Ex 

, and check dated 17 Februar,y 1944 for $30 {Ex 3) Th • • 
on Waccamaw Bank c;;e Trust Compacy Holly R. dg N • • e checks were drawn 
maintaiood an account in that b~ f l.tie, ort.h Carolina. Accused 

rom a me prior to 2.5 October 1943 until 
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27 March 1944, but ,from 12 November 1943 until ·6 March 1944 the balance 
in the account; was never in excess of $4. The three checks referred to 
viere returned by the bank beca'USe of insufficient funds. The bank sent 
regular monthly statements to accusedl and no deposits were made in the 
account; in January and Februaxy 1944 \R. 10-12, 26; Exs. A and 4). 

e. Specii'ications 8, 9 and 101 In February 1944 Colonel Melvin 
L. Craig,~General Staff, San Francisco .Port; of Fmbarkaticn, received through 
official channels a letter from the Mocambo Club with reference to out
standing checks of accused amounting to ~100, and indorsed it to accused 
for a statement of contemplated action. By fourth indorsement (EX• C) of 
22 February accused stated to Colonel Craig that on 15 Janua17 a check for 
$200 was deposited in his account at the Waccamaw Bank & Trust Company; 
that on the strength of this deposit he cashed several checks during the 
last half of January; that on l0 February he received a statement showing 
that the $200 check had been returned for insufficient funds and his account 
was overdrawn; that he had "contacted" all persons who had cashed checks 
for him quring this period, including the Mocambo Club; and that he had 
forwarded a check for $100 to that. club on 19 February, which was satis
factory to the management (R. 17-18). 

There was introduced in evidence a letter dated 14 February from 
Beverly Hills Hotel with reference to $64.10 owed by accused, along with· 

, several indorseroonts (Ex. D). Colonel Craig identified his signa~ure to 
a fifth :indorsemenli inviting attention to a fourth indorsement to him by 
accused dated 24 February, in which accused stated that a check for $64.10 
was forwarded to the Beverly Hills Hotel on 23 February 1~4. These papers 
were subsequently returned to Colonel Craig and he held them until 10 March 
thinking that accused might pay "these accounts". He then returned them 
to the director of personnel with a recommendaticn that the matter be re-
ferred to the Inspector General (R. 19-21). • 

About 26 February, Colonel Cra,ig interviewed accused officially 
about the $64.10 owed to the Beverly Hills Hotel and the sum owed to the 
Mocambo Club. Accused assured him that the accounts had been paid, and 
that checks for ~4.10 and $100, respectively, had been sent them (R. 18-19). 

When :interviewed by the :investigating officer, Major Smith, on 24 
March, accused stated that his indorsements of 22 and 24 February, which he 
identified, were "untrue in their entirety", as well as his verbal report 
to Colonel Craig that he had taken care of the obligations to the Mocambo 
Club and the ttHotel Mark Hopkins". :rt was not true that a check for $200 
had been deposited and returned, nor that he had sent a check for $100 to · 
the Mocambo Club, nor that he had sent a, ·check for $64.10 to the Beve~ly Hills 
Hotel. Accused stated that he had written both parties and made suitable 
explanations to thE111 and thought he would be able to "take care of tha.tn 
on the same day that he talked to Colonel Craig. For that reason· he made 
the response to Colonel Craig, as there was a 11dead line" for it (R.25-29). 

-5-
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4. The accused testified that he had been in the military service 
since·_ 1942, was commissioned 1 April 1943, was stationed at C2mp Davis, 
North Carolina, and then at Camp Haan, California, and was assigned to San 
Francisco Port of Embarkation 1 February 1944 (R. 32-33). From the time he 
entered the Arrrry he contributed to the support of his parent~, and after he 
was commissioned he sent them atleast $100 per month. The remaining part of 
his pay was not sufficient for his expenses and he became indebted to 
several persons. While· at Camp Haan he conferred with the finance officer 
to find out l'lhether as a single officer he -was entitled to dependency al-. 
lowances, and found that he was. He had been paid a rent allowance one 
month at Camp Davis, but was not paid at Camp Haan. The finance officer 
at F'ort Mason paid his current salary with family allowances, amounting to 
about $250, but did not pay the amount due for December arid January. · He 
assured accused that since the account for the back amount had been filed 
accused would receive it in a few days (R. 35-36). Subsequently, on 10 June, 
accused received the balance of the allowance· for the period from l April 
1943 (R. 48-49). . 

As to the Rogers Peet Company account accused testified that he 
made the contract before he was commissioned and it came due when he was com
missioned. He did not pay it on receipt of his clothing allowance because 
in the preceding six months he had incurred other and more pressing debts, 
and because he had maintained an account w.l. th that compaey as a civilian and 
felt that it was desirable to pay the other bills first (R.. 33). Accused , 
received two letters from Rogers Peet Company about the bill, stated that 
he vrould pay as socn as possible, and thought he had explained the situation. 
He tried to borrow moner to pay this and other bills (R. 35-36). 

He stated that he registered at the Beverly Hills Hotel for four 
officers, including himself, as he knew the manager. He remained there one 
night but was the guest of friends the .r;iext night. When he returned to the 
hotel to accompany the other officers to Camp Haan he found the bill un
paid, but he did not have enough money to pay the ~ntire amount. He told 
th~ manager he would speak to the other officers and see that the hotel was 
paid, which he did: He wrote the manager about the bill and made a trip to 
the hotel to see h:un personally, but did not pay the bill •at that time 
(R. 34-35) • -

Accused testified that the Mocambo Club indebtedness c~e about 
when he. cas:19d checks. there on several occasions. When he cashed the checks 
he had 1.n his possession a post-.dated check for ~200 wh • h h in
depo it b t b ·· ~? ic e tended to 

s , u su sequently he was forced to return the check to the maker 
as the latter could not cover it. When he thought h ing 
his dependency allovranca he called·the elm and st t e was go to receive 
ing a check for the amount of the debt (R. 34-35).a ed that he was fonrard-

When accused arrived at S F · 
Mark Hopkins, where he 'Was billed ;n rancisco he checked :in at the Hotel 

or room rent and also cashed some checks 
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for living expenses. He fully int.ended to have money in the bank, al
though he had returned the $200 check to the maker, because he was ex
pecting to be reimbursed by the finance officer for his travel expenses 
from Camp Haan. But. he was not paid because he was pressing for payment of· 
his dependency allowances (R. 35). · . 

Accused stated that Colonel Craig spoke to him about the Mocambo 
Club and Beverly Hills Hotel debts arxi told him to do something about them. 
Since he did not have the money to pay them, all that accused could do was 
i?;et in touch with the managers at both place;, an:i explain about expecting 

. c1. check from the finance officer. When he did not receive this money ac
cused could not serxi checks to these creditors (R. 36-.37). When he wrote 
"the indorsement" to Colonel Craig, there was a deadline for reply, and he 
.had to comp]J". He had held it as long as possible, made several trips to 
see the finance officer, who on the date of the indorsement had assured ac
cused the amount would be 12aid. Accused thought he was getting the matter • 
cleared by sending checks \R. 47-48). - · 

On cross-examination accused testified that he opened his account 
at the Waccamaw Bank when he was camnissioned, and his first check as an 
officer, 1 May 1943, was sent there. His check nnt there each month 1Jhile 
he was at Camp Davis. When he came to Camp Haan in October 1943 he col
lected his ~ persanalq. The only amount deposited in the ban!$ after he 
came to Camp Haan was $175, either from pay or travel allowance \R. 31, 48). 
He did not receive a statement from the bank after September, and could not 
recp.11 his balance for ariy month. He drew checks in January 1944 CR. 37-38, 
49) • '.I'he ~st-dated check for $200 was given to him by another officer 
when it became apparent that accused was to be trans.fe:tTed to the San 
Francisco Port of F.mbarkation, about the middle of January. Accused had in
tended to deposit the check when it became due, about the end of Januar,r. 
He had it in his possession whet he made the checks to the Mocambo Club. 
The check was returned to the maker on the dq accused came to the San 
Francisco Port of ~barkation, and he did not have it when he drew checks to 
the Hotel Mark Hopkins. (R. 38-40) • He made no deposits in January and F ebru
aiy.. The la.st deposit made was $175, and he thought it was after 16 
Novanber l9li3, when he moved to Camp Haan (R. 40). , 

w . . . -
hen the first check came ba-ck to the Hotel Mark Hopkins accused 

redeemed it and put up $50 in case others were returned. . Checks :.mounting 
to 8100 which had bean cashed were expected to be returned (R. 41). When 
Colonel Craig spoke to accused about. the debt to the Mocambo Club, accused 
told MJn he would take care of it immediate]J", called the club, and stated 
!hat he was collecting trom the finance officer and was sending a check to 
B~e;lub (R. ~) • Accused told Colonel Craig he had paid #64.10 to the 

1y Hills otel, but. he had not d(?!le so. He identified his _signature 
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on the in:lorsements of 22 and 24 Februaey. He had not paid the Mocambo 
debt on 22 Februaey, and he had not deposited the $200 check referred to in 
the indorsement (R. 41-43). He did not pay Rogers Peet Campany when he 
received his unil'onn allowance, but wrote them about it 'When he received 
a statement (R. 44). Accused gave the $17.75 check ~o the Hotel Mark 
Hopkins on his bill, and cashed the other two checks for expenses or to 
send money home (R. 44-L5). .A.fter arriving in C~ifornia accused made ,sane 
deposits but did not have enough money in the bank to pay the checks to 
the Mocambo Club (R. 4.5). He first began investigating his right to de-
mand dependency allowances in January 1944 (R. 47)• · 

5. Afte·r the findings of guilty had been made, and before the court;. 
closed to adjudge the senterx:e, the defense was permitted to introduce re
ceipts (De£. Exs. A, B, c, D) showing payments JDade to the creditors·of 
accused, as follows:. 3 May 1944, Beverly Hills Hotel, $64.10; 10 June, 
Hotel Marie Hopkins, $12.5.74; and 13 June, Rogers Peet Compazv, $129 • .50, and 
Mocambo Club, $170 (R. 51). 

6. a. Specification 5. .A.bout 13 February 1943, prior to receiving 
his commission on 1 April ls43, accused ordered uniforms amounting to 
$129 • .50 from Rogers Peet Compaey of New York, and received the items ordered 
about 19 March 1943. Accused signed an agreement to pay in full upon re
ceiving his uniform allowance, but did not canply with it. The company
demanded payment by letters written in April, May, June, July and August 
1943, but accused did not pay t·he account until 13 June 1944. Accused 
testified that he did mt pay- the account llhen he received his uniform allow
ance because i.ri. the preceding six months he had incUITed other and more 
pressing debts 'Which he desired to pay first, and because he had maintained 
an account with the ccmpaey as a civilian. 

In 'the opinion of the Board of Review the evidence sustains the 
finding of guilty, in violation of the 95th Article of Wa!'. Although the 
mere failure to pay- a debt is not an offense, yet where such nonpayment 
amounts to dishonorable conduct because accompanied by such circumstances 
as fraud, deceit or specific promises of payment, it may- properly be deemed 
to constitute an offense (CM 221833, Turnert 13 BR 239, 1.Bull. JAG 106; 
CM 246686, Beasley). Accused.did not pay the debt until almost 15 months 
after the unifonns were delivered to him, although he had promised in 
writing, as a part of the. purchase, that he would pay as soon as he re
ceived his uniform allowance. Demand for payment was made mazv times. 
V.'hen pa;rment was finally made, accused had already been tried and fo1md 
guilty at a first trial of dishonorable failure to pay the debt and wa 
awaiting a second trial on rehearing. Under the circumstances the fail:re 
of accused to pay the debt was clearly dishonorable. 

b. Specification 6: Accused and three other officers occupied-a 
bungalow at the Beverly Hills Hotel, Beverly Hills, California, from 
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4 December to 6 December 1943. -Accused registered for the room and assumed 
liability for the rent. While a guest accused gave the hotel a check for 
~25, either for cash or as a payment on account. The check was later returned 
"for insufficient funds•. The total bill, $66.10, which included charges 
for .damages, was not paid by accused at his depart.ure al.though, according to 
accused, he· promised the manager that l'\e w01:1ld see that the hotel was paid. 
On 16 December the hot el sent accused a telegram requesting payment but re- -
ceived no reply until 2 January 1944, 'When accused wrote ~hat he would pq 
"at bis first opport.unity•. Accused -wrote again about 17 Januar,y promising 
that he 110uld pay the bill on 1 February 'Which he failed to do. In another 
letter dated l4 February accused said that he had been unable to·pay because 
of a transfer and unexpected expenses but indicating he would pay when he -,as 
reimbursed for travel and livill?; expenses. 'lbe bill was not paid until 3 May • 

• 
An obligation to a hot el is not an ordinary debt. As the "Board of 

Review said in cM 232882, Koford, 19 BR 229 (242): · _ -

"When a perscn registers as a transient gu·est at a hotel, 
credit is not extended to him in an ordinary sense. The hotel 
management merely grants him the court.esy of· deferring ·pay
ment for his accommodations until the time of his departure. 
In accordance with what is lmo-wn to be an almost universal custom, 
su.di aguest tacitly represents that he is financial.ly able to pay . 
for his lodging and 11111 do so at the proper time." · 

Although there is no showing here that accused left the hotel surreptitiously, 
as the officer did in the Koford case, accused did fail to pay the bill on de
part.ure, thereby showing the falsity of his implied representation that he was 
able to pay and would pay the charges for the bungalOll' rental(but not neces
sarily including the unexpected item for damages)when the bill was presented. 
Subsequently he made several premises to pay which he failed to keep. Fur
thermore his 'discreditable perfc'!'mance is heightened by' the fact that he 
gave the hotel a worthless check, apparently in part. payment of the account. 
The Board is of the q>inic;m that accused was guilty of dishonorable conduct. 
in his dealings with the hotel in this matter. · 

.. 
c. Specification 7a Accused cashed seven checks, amounting to . 

$170, at the Mocambo Club, Los Angeles, California., in the latter part of 
January 1944. All of them were returned unpaid to the club by the bank. 
Although demand for payment. was made on accused about 10 Februaey, he paid 
no part. of the debt until 13 June 1944. In the opinion of the Board the 
evidence sustains the findi~ of guilty of this Specification. This was no 
ordinary debt. Accused was under the duty to take up the checks ill!mediately 
if h'Wlla?lJ.y possible to do so, or at least to make such payment as he -was abl;. 

c£. Specifications l, 2 and 31· In February 1944 accused made and 
uttered,~ee checks to the Hotel Mark Hopkins, San Francisco, Caillornia., 
where -he was a guest. The checks, drawn on the Waccamaw Bank & Trust Canpaey 
Holly Ridge, Nort.h Carolina, were as followst 8 February, $20 (Spec. l); ' 
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14· February., $17.75 (Spec. 2); and 17 Februaiy, $30 (Spec. 3). ill of the 
checks were returned unpaid by the bank because of insu.f.t'icient funds. 
The account of accused did not exceed $4 from 12 November 1943 to 6 
March l.9~. 

Accused claimed that he drew the checks 1n reliance on an ex-
pected refund of travel expenses by the finance officer. He also drew 
other checks to the hotel which came back lmpaid, but put up money to pq 
them l'ihen the hotel brought than to his attention. Nevertheless, his con
duct in making and uttering the three checks described 1n these. Specifica
tions was a violatim of thu 95th Article of War. It is dishonorable to draw 
checks' without sufficient f:unds to pay them where the drawee knows, as he 
did here, that bis bank account is insufficient. 

§.• Specifications 8, 9 am 101 Having been. called on for a 
statEment of his contemplated action with respect to ilOO of the checks held 
by the ,Mocambo Club, accused replied to Colonel Melvin L. Craig, General 
Staff, by an· indorsement dated 22 Februacy 1944, that he had cashed the 
checks on the strength of a $200'cbeck deposited to his account on 15 Janu
ary, that on 10 February he had learned that the $200 check was not good 
and his account was overo.rawn., and that he had forwarded a check for $100 to 
the club on 19 February. The indorsement wS:s false in that a $200 check 
had not been deposited_to"his account·., and he had not sent a check to the 
Mocambo Club en 19 Febru.a.iy. · 

Similarly, on 24 February, a~cused stated to Colonel Craig 1n an 
off'icial indorsanent that a check for $64.10 had been forwarded to the 
Beverly Hills Hotel on 23 February. This statement was false. 

On ·26 February Colonel Craig interviewed accused officially about 
these same matters, and acci.lsed assured him that checks for $64.10 and $100, · 
respectively, had been sent to the Heverly Hills Hotel and the Mocambo Club. 
In fact such checks had not been sent. · 

The making of false official· statements is a violation of the 95th 
Article of War, and accused was properly found guilty; · 

7• War De?1,rtment records disclose that this officer ·is 24 years of age 
is tm.married, but has two dependents. He is a high school graduate and ' 
attended Rhode Island State College, Kingston, Rhode Island for two years 
He majored in engineering and mathematics., and subsequently was employed ;s 
a mechanical engineer by a compaey manufacturing naval airplanes., until he was 
inducted int.o_ the service in October 1942. He attended the .Antiaircraft 
Art;illery School, Camp Davis, North Carolina, where he attained an academic 
:~oibeve~;a:i:~ctory., and was commissioned a temporary secaid lieutenant 

e es., 1 April 1943, and entered on active duty as an ' ofricer the same day. • 
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8. The court was legally constituted. No errors injuriously affect
ing the substantial· rights of the accused were connnitted during the trial. 
The Board of Revi eN is of the opinicn that the record of trial is legally 
sufficient to support the findings of guilty of all Specific~tions and of 
the Charge and legally sufficient to support the sentence and to waITant 
confirmation thereof. lli.smissal is mandatory upon conviction of a viola
tion of the 95th· Article of War. 
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1st Ind. 

War Depirtment, J .A.o.o., - To the Secretary of War.2 9 AUG 1944 
1. Herewith transmitted for the acticn of the President are the 

record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Themas .1. Mealey-, Jr. (0-1054058), Transportation Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legal)Jr su.tticient to support; the findings and the sentence and 
to 11a1Ta.rt. con.finnation or the sentence. The accused dishonorab~ failed 
to pq three separate debts; fraudulently made and uttered three checks 
without having a bank account sufficient to pay them, and made three · 
separate false official statements. I recommend that the sentence to dis
missal be con.firnsd and carried into wcution• 

.3• Inclosed are a draft of a letter for your signature; transmit- . 
ring the. record to the President for his action, and a form of Executive 
action carey-ing into effect. the above recommendation, should it meet with 
approval. 

)f;yron c. Cramer, 
; )(ajor General, 

The Judge Advocate General. 
J Incls. 

Incl.1-Rec. or trial. 
lncl.2-J>ri't. or ltr. for sig.

s;w. 
Incl •.3-Form of Action. 

(Sentence confirmed. G.C.M.O. 545, 5 Oct 1944) 
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Army Service Forces (109) 

In the.Office of The Judge Advocate General 
Washill€;ton, D. C. 

SPJGK 
C!l 25998 7 22 AUG·li« 

u· N I T E D S T A T E S ) AR1IY AIR roRC;ES 
) CK-T'rRAL FLYrnG '.i'RAINDJG C01:!,,AllD 

v. ~ Trial by G.c.1;., convened 
Captain Harry M. Loudon ) at Selman Field, 1'1onroe, 
(0-308107), Air Corps. ) Louisiana, 28 June 1944. 

) Dismissal 

OPINION of the BOARD, OF &VIEW 
LYON, 1IOYSE anti SO:NENFIELD, Judge Advocates 

1 •. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board' submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE Ia Violation of the 94th Article of 'iiar. 

Specification la In that.Captain Harry M. Loudon, Air Corps, did, 
at Aionroe, Louisiana, from about 10 September 1943 to about· 
15 November 1943, unlawfully, fraudulently, and feloniously 
convert to his own use approximately ten (10) gallons of gasoline 
of the value of about two dollars ($2.00), property of the United 
States furnished and intended for the military seirvice thereof. 

Spe cifioation 2 1 In that Captain Harry M. Loudon, Air Corps, did, 
at Selman Field, 1Ionroe, Louisiana, fron about 10 September 1943 
to about 15 November 1943, unlawfully, fraudulently, and feloni
ously convert to his own use approximately sixty (60). gallons 
of gasoline of the -value of about twelve dollars (~12.00), 
property of the United States' furnished and intended for the 
military service thereof. 

CHARGE Ila Violation of the 95th Article of Yiar. 

Specification l& In that Captain Harry M. Loudon, Air Corps, did, 
at Selman Flel~, Monroe, Louisiana, on or about 28 January 1944, 
wrongfully borrow from Corporal Rehmer B. Beard, Section C, 
2530th Arrey' Air Forces Base Unit, an.enlisted man under his im
mediate col!'.mand, the sum of ten dollars. ($10.00). 
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Specification 2a In that Captain Harry~. Loudon, Air Corps, did, 
· at Selman Field, Monroe,· Louisiana, on or about 3 1ia.rch 1944, 

wrongfully borrow from Corporal Rohrner B. Beard, Section C, 2530th 
Arrey Air Forces Base ilnit, an enlisted man under his immediate 
copimand, the sum of five dollars (,i;s.oo). • 

.. 
Specii'ication' 3_a In that Captain Harry M. Loudon, Air Corps, did 

at Selman Field, ~~~roe, Louisiana., on or about 12 January 1944, 
wrongfully borr?W fr-om Sta.ff s·ergeant J. D. Weems, Section B, 
2530th Army Air ForQes Base Unit, an enlisted man under his im
mediate command, the sum of ·fifty dollars (~50.00). 

Specifica~ion 4a In that Captain Harry M. Loudon, Air Corps, did, 
at Selman Field, Monroe, Louisiana., on or a.bout 15 January 1944, 
wrongfully borrow from Sta.ff Sergeant Virgil J. Garner, Section 
B, 2530th Army Air Forces Base Unit, an enlisted man under his 
inunediate command, the sum of twenty dollars ($a:>.oo). 

Specification St In that Captain: Harry 1l. Loudon, Air Corps, did, 
at.Selman Field, Monroe, Louisiana, on or about 5 April 1944, 
wrongfully borrow from Staff Sergeant E. B. Thorp, Jr., ~ction 
B, 2530th Anny Air Forces Base Unit, an enlisted man under his 
immediate command, the sum of thirty dollars ($30.00). 

The accused pleaded not guilty to Charge I and.its Specifications and 
guilty to Charge II and its Specifications. He was found guilty$'f-all 
Charges and Specifications •. No evidence of previous convictions was ·, 
:i.,ntroduoed. He was sentenced'to be dismissed the service of the United 
States. The reviewing a.uthority approved only so much of .the finding of 
guilty of Specification 1, Charge I, as involves a finding of guilty except 
the words "of the value of about two dollars (ia;2.00) 11 substituting therefor 
the words 11 of some value", and except the words 11furnished and intended 
for the military service. thereof", and only so much of the findings of guilty 
of Specifica·;;ion 2, Charge I, as.involves '- finding of guilty, except the 
words 11of the value of about twelve dollars ($12.00)~ substituting therefor 
the words "of some value" and except the words "furnished and intended for 
the mili ta:ry service thereof", and only so much of the .finding of guilty 
of Specifications 1 and 2, Charge I as involves a violation of the 96th 
Article of War; approved the sentenoe end forwarded the reoord of trial for 
action under Artiole of War 48. 

3. Summary of evidenoea 

a.., Charge I, Specifications 1 and 2, wrongful conversion of 
gasoline, property of the United States at Monroe, Louisiana, 
and Selman Field, Monroe, Louisiana, respectively. 

Aocueed was 1:ess Officer of the Advanced Navigation Sohoo1 ·Mess: . 
at Selman Field, Monroe, Louisiana £rom 1 September 1943 to June 1944 (R~ 46). 
This mess operated a truck for hauling its colored civilian help ta and from· 
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1:onroe (R. 18). Gasoline for the operation of this truck was purchased at 
, the Saul· Adler Service Station, 1ionroe, Louisiana, and was charged to and 
/
I 

paid for out of fupds belonging to Anny Air Forces Havigation School Wing 
/ Fu.:id, which is oompa.ra9le to a company or similar fund, and is made up in 

part of.Post Exchange dividends (R. 18, G2). Private First Class John E. 
Cholly, who received extra pay while working for the mess, operated this· .. 
truck from about l Sept~mber 1943 to the early part of January 1944 (R. 18, 
29). Cholly testified that between the i'ourth and sixth of September ac
cused called him aside and told him to take five gallons of gasoline from 
the trock and place it in accused's car, which was located in the rear of 
the !Y!.ess Hall. Accused sug6ested that he would find· a five gallon can in 
the storeroom. To assist him in making the transfer, Cholly borrowed a 
siphon from Sergeant Mason (R. 19, 20, 23, 27). About a week later accused 
repeated the request (R. a:>, 43). Cholly stated that this practice was 
continued about 11 three times a week straight for a month", about five 
gallons being transferred each time (R. 20, 21, ·231and that the last time 
he transferred any gas from the ~ruck to accused's car was when the truck 
was laid up for repair (R. 20). He could not recall whether these trans
fers took place between September and lfovember, but was certain that they 
continued through September into October for a period of about a month 
(R. 21, ~3, ,4,, 28). In addition, on two occasions he siphoned five ·gal
lons of gas from the truck into accused's car in .front of his (accused' a) 
home in Monroe (R. 21 ). All gas transferred from the truck was gas that· 
had been purchased for and charged to the ¼ess Fund. In November, 1943. 
a lock was placed on the gas-tank cap by the filling station, under in
structions from accused, according to Cholly's belief. Thereafter Cholly 
had no access to ·the gas~ the keys being kept by the owner of the ·station. 
According to Cholly, "Saul Adler just told me that he_ was told to put a . 
look gas cap on and they were to keep the keys and I ~uld not have it. 
It made me feel bad 11 • (R. 26, 2$). Cholly admitted -that he had not been paid 
anything by accused .for transferring the gas and that he had ,received no 
favors from him for doing so (F. 27). In January, 1944, he was called in 
by accused and relieved of his job, with a promise that he would be rein- • 
stated in -~,o or three weeks. He had not been placed back on the job 
(rt. 19, 27). He admitted that he had told "deliberate lies" to accused 
on occasions,·but did not feel that he should have been relieved of his 
dutie-s in January by accused "for just a. little lie, after what I done for 
Captain Loudon" (R. 24, 25, 29). He likewise admitted that on-occasions 
he had i_)Urchased gas for accused in Monroe and had taken this e;as to ac
cused's car at Selman Field (R. 24). On one morning Sergeant Thomas P. 
Cowen, Iiess Sergeant of Advanced Cadet Mess, saw Cholly put gasoline from 
a square-shaped five gallon can, similar' to those owned by the mess in 
which fly spray comes, into accused's car back of Group 5 I,•ess Hall at 
Selman Field. F.e di-d • not know the source of the gasoline (R. 30-q2). 
In the course of the cross-examination of llr. Saul'Adler, witness for the 
defense, bhe prosecution had witnes·s identify the list of purchases of 
gas made for the ~ss from 4 September 1943 to 31 January 1944 (R. 43), 
and offered this list in evidence as Prosecution Exhibit B. Ho purchases 
took place between 14 September and 16 October. After the entry of pur
chase for 14 September there appears the notation, "truck in for repairs 
from 9/14 to 10/1611 • The next entry of purchase is dated 1110-16 11 • 
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b. For the defense: 

Accused recalled Staff Sergeant Tholll9.& P. Cowen, witness for 
the prosecution in connection with Charge I an~ Staff Sergeants J. D. 
Weems, Virgil J. Garner and E. B. Thorp, Jr., witnesses for the prosecution 
in connection with Charge II, to testify to Private First Class Cholly's 
bad reputation for veracity. Their testimony as to his being unworthy of 
belief was based largely on a specific instance in w:Uch Cholly had made 
false statements concerning his reasons for being late for work but all had 
known him for several months (R. 32, 33, 34, 36, 37, 38, 39). Mr. Saul 
Adl_er testified that accused had made one or two purchases of gasoline 
personally from him, and recalled that on one occasion in the month of 
November Cholly purchased some gasoline in a con which was charged by his 
front man to the mess fund. About thirty minutes later accused telephoned 
witness that this gasoline was his personal purchase and should not have 
been charged to the 1iess Fund. Accused stated on that occasion that he had 
run out of gas and had requested Cholly to bring him five gallons in a can. 
The item was duly charged to accused (R. 40, 41). Witness Adler recalled 
that a lock had been placed on the gas-tank cap, but did not recall who had 
ordered it done (R. 41, 42). 11r. Doo West, operator of another filling 
station in N';.onroe, testified that he had known accused for a.bout three years; 
that he sold him gas once or twice a week, usually five gallons at a time, 
and that during the months of September, October and November, 1943, he had 
sent gas to him three or four times through some one who called for it 
(R. 44-46). 

Testifying in his own behalf after an explanation of his rights, 
a.couseJ denied that he had ever procured gasoline from the mess truck. 
During the reorganization of the mess, accused was working f?om 4:30 in 
the morning until 8&00 at night, and on several occasions did have gas sent 
out to him because of his inability to find time to procure it himself. 
He considered Cholly an uhabitual liar 11 and kept hiin as long a.s he did , 
merely becaus.e lie had been sent to. accused by a superior officer who thought 
highly of him. Accused had a fifteen day leave from 20 September to 
5 October 1943, and wired for a three day extension. He used his car to 
drive his vn.fe and twin children to his wife's home in Conneoticut, utilizing 
the gas coupons that he had saved for this purpose. He received some financial 
assistance from his relatives in making the trip (R. 45-49). 

c. Charge II, Specifications·l to 5, borrowing from enlisted men 
under his command.-

Accused pleaded guilty, to this Charge and its Specification. 
Two loans of ten dollars and five dollars, respectLvely, frem_Corporal 
Rohmer B. Beard, and loans of,fifty dollars, twenty dollars a.nd thirty 
dollars, respectively, from Staff Sergeants J. D. Ueems ,. Virgil J. Garner 

·and E. B. Thorp, all enlisted men under his innnediate corrana.nd, were duly 
established. All stllll8 so borrowed were repaid. No favors were extended 
by accused to anyone of the four by reason of the loans so ma.de (R. 7-17). 
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Testifying in his own behalf, accused admitted borrowing from 

the four non-connnissioned officers as charged, but explained that his 
action was due to thoughtlessness, and.was occasioned by extraordinary 
demands on his limited resources. Up to 1941 accused had supported his 
mother and a brother, who had lost an arm in an accident. Feeling that 
he had adjusted his family problems by that time, accused married that year. 

· In October, 1941., he applied for active duty in the .Army, but action on 
this application was delayed. A few months thereafter twins were born to 
accused and his wife. Heavy bills were incurred in connection with their 
birth and subsequent care and treatment. Accused consequently took no 
.further steps to return to active duty and accepted· civilian ,employment. 
While so employed., he was called back into service. During January., 1944., 
the house which he was occupying in 1ionroe was "sold out from undertt him· 
and in furnishing new quarters a number of necessary items had to be pro
cured. To meet lfsome minor household and personal expensesn accused had to 
borrow money and ttthoughtlessly11 borrowed it from the four enlisted men 
(R. 45-46). . · 

4. Findings of a court-martial on a question of fact are entitled to 
great consideration and weight and will not be disturbed by a Board of 

~view except for compelling reasons. In a case in which the President 
is the confirming or reviewing authority, howe""ver, where a Board concludes 
from a searching examination of the record that there is not sufficient 
competent evidence to justify tm determination of guilt arrived at by the 
court., it is empowered and is under an obligation to hold the record 
legally insufficient (CM 153479., Dig. Ups. JAG, 1912-40., p. 258). 

-In the present case the testimony fully establishes the· com
mission of the offenses described in the Specifications of Charge II., to 
which accused pleaded guilty, but, in the opinion of the Board., is legally 
insufficient to support the findings of guilty beyond a reasonable doubt of 
the two Specifications· of Charge I and of Charge I. The only tes~ony 

.to establish accused's guilt-of unlawful conversion of gasoline., both at 
Salman Field and in :Monroe., was that of Private First Class Cholly., llho., 
if his testimony were believed., 'Wt\S the direct offender, or., at least 
an accomplica. Sergeant Cowen.'s testimony is negative., since on the one 
occasion on which he saw Cholly pouring gas into accused's car from a five 
gallon can he had no knowledge whatsoever of its source al_ld there is 
ample proof that on several occasions gas -was sent to the field for ac
cused's car. Summarizing Private First Class Cholly's unsupported testi
mony., therefore., accused about 4 September 1943 told him to transfer 
five gallons of gas from the truck, belonging to the Me'ss Fund, to accused I s 
car., requested him .-rithin a week to repeat this action., and continued this 
practice through September into 0ctober about three times a week for a 

· month, the last transfer being made prior to the truck's. being laid up 
for repair. These transfers took place at Selman Field. On two occasions 
gas was similarly trans.tarred into accused's car in front of _his home 
in Monroe. Directly destructive of both the substance and effect of 
witness'' testimony is the notation on Exhibit "B"., of.fared by the prose
cution, which purports to be a record of all sales of gas for the truck , 
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by the ::iaul Adler Service ~tation from 4 Septembe,r 1943. to 31 January 
1944, that the truck was 11in for repair from 9/14 to 10/1611 

• '.l'his declaration 
·was apparently inserted to explain the absence of charges -bet.veen those . 
dates. Further summarizing Cholly's testimony, it is olear.. that he had 
deliberately made false statements to accused, that.he had ~een relieved by 
accused of his job with the mess, for which he had been receivi~g extra 

~compensation, and that a lock had been placed on the gas-ta,nk cap under 
• accused's instructions, according to his belief, !fter whi.ch time witness . 

had no access to the gas, the key being.kept by the service station operator. 
There is also an admissi9n in his .testimony that on occasions he had pro
cured i;as for accused in town and had ta.ken it to his car at the field. 
Accused unequivocally denied any un:J_awful conversion of gasoline and branded 
witness as an 11habitual liar", supporting this designation by recounting 
specific instances in which he had made false statements to the accused. 
llis views as to witness' umrorthiness of beliefwer.e substantiated by four non
cornmiss ioned officers, previously· offered a;; ·~,i tnesses for the prosecution. 
The tE-stimony of Mr. Saul Adler and Er. Doc West, filling station opera.'j;ors 
in l\.onroe, corroborated accused's statements as to gasoline's being sent out to 
him and as to personal purchases by him, for all of which he pe'rsonally paid. 

5. '.1.ne Board of Review ls of the opinion that Private First Class 
Cholly is unworthy of belief. In addition to the testimony as to the false 
statements made by him, Cholly's admission that he had delibGrately made 
such false sta.ten~nts, and the evi~ence of his poor reputation for veracity, 
the record affirmatively shows that for almost the entire period.in which 
Cholly claimed that he was transferring gas from the truck into accused's 
oar about .three times a week, this truck was not in use and that no gasoline 
was being purch~sed for it. ·~urthermore, during the greater part of this 
time accused was absent on leave. The lapse of time between the alleged com
mission of the offenses ·and the filing of charges indicatea that Cholly 
made no effort to bring accused's alleged misconduct to the attention of 
the proper authorities and that when he finally did so he was actuated by 
personal motives, ill will and prejudice because accused had relieved him 
of his job as driver •. Cholly's personal standards may well be judged by 
his reaction to his relief from duty by accused, previously quoted 11 1 do 
not think I should be relieved for just a little lie, after what I done 
for Ce.pt •. Loudon". · 

'l'he Manual for Courts-tia.rtia.l, 1928, (par. 124a.) emphasizes tha.t 
the credibility of a. witness is to be determined, in part, by his character, 
his prejudices a:p.d his reputation for truth and veracity. The weakness 
of witness' testimony is e1aphasized and its effectiveness destroyed when 
these principles, thoroughly based on µuman experience, are applied. It 
should additionaliy be noted that the witness held himself out in effect 
as an accomplice or as the principal offender, and for this reason his 
testimony should be accepted with considerable care. The final sentence 
of Paragraph 124a (supra) provides, "A conviction may be based on the 
uncorroborated testimony of an accomplice, but such testimony is of doubt
ful integrity and should be considered vrith great caution. 11 To the same 
effect are the views of Colonel Winthropl 
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. 
11iihile the· testh1ony of an accomplice, if believed, r.:ay oe suf
ficient, though unc'?rroborated, to vmrrant a conv:i,,.ction, it is 
agreed by ·.-;he aut;hori ties that, as a senoral rule, such testL,.ony 
cannot safely be acceJted as ade~uatc to such purpose unless cor
roborated by re~iable evidence" (Lilita.ry Law and :Precedents, 2d 
Edition, p. 357). 

There is nothing in the record to justify the court or this Board 
in deviating from the i;cneral rule, but, on the contrary, there is Euch 
which obliges this Board to consider v."i tness' uncorroborated testimony un
worthy of belief and lacking in that degree of probative force which is 
required to establish the guilt of an accused l:ieyond a reas:,~able doubt. 

The conclusion reached renders unaecessary the consideration of 
the plea in abatement filed by accused in connection with Charge I and its 
Specifications. 

6. ·1var Departr.ient records show that accused is 33 yea.rs of age. He 
graduated from Burlington Higi School (Vermont) in 1929 and University of 
Vermont·in 1933. He was a member of the R.O.T.C. at the latter institution 
for four yea.rs and successfully completed the required six weeks training 
course at Fort Devens, I,.a·ssachusetts, in t;he SUJ:!l.,1er of 1932. He was com~ 
missioned a second lientenant of Infantry (Reserve) on 19 June 1933, and 
was promoted to first lieutena."'lt on 2 i.1Jovember 1937. 0n 15 October 1937, 
with his consent, he was ordered to active duty with the Civilian Conser
·iation Corps, and v,as continued on.such duty.for an additional six months 
;:;criod. During this second ·l;our of duty accused snffered a three-day 
spell of amnesia, was hospitalized and upon a finding of physical unfitness 
was placed on the inactive list,_ effective 26 .A.ugust 1938. After a ·medical 

- examina·(;ion on 23 Sej?tember 194.::, accused took cognizance of certain 
physical defects which he was found to have, and requested extended active 
duty. On 5 October l94t": he was ordered into service effective 19 Vctober 
and has served continuously since that date. On 17 July 1943 t:i.e Comr;-.anding 
Officer of Selman Field recommended him for promotion to captain because 
of outstanding performance of duty, giving him a rating of "excellent". His 
pro::,otion to that grade was announced 16 August 1943. 

7. '.l.'he court was legally constituted and had jurisdiction of ti1e 
person and the offenses. Except as above noted, no ~rrors injuriously 
affecting the substantial rights of the accUBed were ~ollllll.iitted during the 
trial. In the opinion of the Board of Review the record of trial is 
legally insufficient to support the findings of guilty of Charge I and its 
Specifications and legally suf'ficient to support the _findings of guilty of 
Charge II and its Specifications and the sentence and to warrant confirma-· 
tion of the sentence. D.isreissal is authorized upon conviction of a violation 
of Article of War 96. 

~ f.j,u---., Judge Advocate. 

Judge Advocate.• 

• Judge Advocate. 
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lat Ind. 

liar Department., J • .A..G.O• ., 29 AUG 1944 - to the Seoreta.ry ot War. 

1. Herewith transmitted f,0r the aot;ion ot th• heddent are the 
reoord ot trial &nd the opiJdon ot the Board of Re-rl..- in the oue ot 
Capta.111. Barry J(. Loud.on (0-$08107), .A.1r Corps. 

2. I oonour ill the opinion ot the l3ort.rC:. ot Renew that the reoord 
of trial 1a legally insuf'tioient to support the finding• ot guilty ot 
Charge I and its Speoitioationa., and legally auf'fioient to aupport the 
find.ings·ot guilty ot Charge II a:ad its Speoifhationa and the aentenoe 
and to warrant confirmation of the aen:tenoe. While it is aubveraive of 
proper military diaoipline tor an o.ttioer to borrOII' tram. enlisted men 
under hi• command, aoouaed' • ooMuot appea.ra not to ban 'been diahonor
a.ble bub largely the result of thoughtleHneH on hi• part. Ba used 
no ooeroicm in procuring the loan.a., render-4 no fa.Tora in return therefor 
and promptly repaid the amounts borrowed. Bia reoorcl indicates that be 
has been a ftluable oftio•r• the investigating o.ttioer reoommemed 
that he not be tried on Charge I and i ta Speoitioationa and expresHd 
th9 opinion thai. aooused •hould not be elimim.ted trom the aer'rl.oe beoauae 
ot his yea.r• of very •atiataotory- and excellent seM'ioe. Conaidera.tion 
has been ginn to a letter to The Judge .Advocate General trom lbnora.ble 
Warren R. Austin. United Sta.tea Sem.tor' from Vemont, tra.nsmitti.Ag a letter 
to· hiia from. aoouaed. tbder all the oiroUJ11Steoea I reoommem that the 
•enteme be oontinaecl &Ild oomnmted to a repriand. 

3. Inoloaed are a dra1't: e>t a letter tor rour aignatur• trammittiag 
the reoord to 1.he heaident tcr his action and a form. ot heoutin action 
designed to oarcy into etf'eot the reoommematioxi hereinabon JU.de., ahould 
au.oh a.o"ioll meet with approval. 

~ ~ - Q.,.__~---'t--- -
lfyr011 c. Cramer., 
Jrajor Gemral., 

• Inola• The Judge .A.dvooate General. 
Inol.1-Reoord ot trial. 
Inol.2-Dratt ot ltr. tor 

stg. Seo. of War. 
Inol.S-lfora of Ex. aotiOD. 
Inol.4-Ltr. tr. Scmator 

Warrea R. Autin. 

{Findings of guilty of Charge I and its Specifications disapproved. 
Sentence confinned but commuted to reprimand. G.C.M.O. 555, 
13 Oct 1944) 

• 
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WAR DEPARn.lEm 

Ar,rq Service Forces 
In the 0.f'.f':l.ce of The Judge Advocate General 

· Washington, D.C. 

SPJGN 
ClC 2fxJ047 

i.J AUG 1944-
UNITED STATES ) .ARMORED CENTER 

) 
v. ) Trial 'by G.c.u., convened at 

) Fort Knox, Kentucky, 12 June 
) .First Lieutenant DllL B. 1944. Dismissar and confine

BOOKER (0-450407), ) ment :£~-r, two (2) years. 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SIKES and OOLIEN, Judge Advocates 

l. The record of trial _in the case o£ the 0£.t'icer named abova 
has been examfned by the Board o£ Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2: The accused was tried upon the following Charges and Speci.ti
cati.ons: 

CHARGE I: Violation of the 61st Article o£ War. 

Specification: In that First Lieutenant Dail B. Booker, 
Annored Command Officers Replacement Pool, Armored 
Baplacement Training Center, Fort Knox, Kentucky, 
did, w;i/thout proper leave, absent himself 1"rom his 
comnand at Fort Knox, Kentucky, from about. 7 Marcil 
1944, to about 17 April 1944. · 

CHA.RGE II: Violati..'on of the 95th Article of War. 

Specification l: In that First Lieutenant l:6il B. Booker, 
Armored Command 0.f'!icers Replacement Pool, Armored 

https://Speci.ti
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Replacement Training Center, Fort Knox, Kentucky 
did at Louisville, Kentucky, on or about 16 April 
1944, with intent to defraud,· wrong.fV.].ly and unlaw
f'ully make and utter to the Brown Hotel, a certain 
ch15ck, in words and .figures as follows, to wit: 
"April 16, 1944. First National Bank of Birmingham, 
Birmingham, Alabama. Fay to Brown Hotel, $58.58. 
Dail B. Booker, n and by means thereof, did fraudu
lently obtain from the Brown Hotel $10 .00 in cash 
and $48.58 in hotel services and accomodations, he, 
the said First Lieutenant Dail B. Booker then well 
knowing that he did not have and not intending that 

'he should have sufficient funds on deposit with the 
First National. Bank of Birmingham, Birmingham, Ala
bama, for the payment of said check. · 

Specifications 2-20 inclusive: (Finding of guilty of Specifi-.. 
cation 17 disapproved by revie'W:i.ng authority). 

Each Specification is•the same as Specification l except as to 
date, amount, and payee, as follows: 

Specification Date .Amount Payee 

Specification 2 ?,-0 April 1944 $15 Brown Hotel, 
Louisville, Ky. 

·· Specification 3 11 March 1944 $15 Brown Hotel, 
Louisville, Ky. 

Specification 4 16 March 1944 $28.50 Friedman Co~pany, 
Clarksville, Tenn. 

Specification 5 22 March 1944 $35 Friedman Company, 
Louisville, Ky. 

Specification 6 25 March 1944 ~25 Fri adman Company, 
Louisville, Ky. 

Specification 7 10 March 1944 $25 Levy Brothers Inc. 
Louisville, Ky. 

Specification 8 11 March ;J..944 $25 Levy Brothers Inc. 
Louisville, Ky. 

Specification 9 13 March_l944 i25 Levy Brothers IJ:lC. 
Louisville, Ky. 

Specification 10 15 March ;944 $50 Levy Brothers Inc. 
' Louisville, Ky. 

Speci.ficati.on 11 23 March 1944 ~25 Louis Appel Co., Inc. 
Louisville, Ky. 

- 2 -
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Speci!ication Date Amount Payee 

Specification 12 l 7 March 1944 · $20 The Read House, 
• Chattanooga, Tenn. 

Specificati. on 13 18 March 1944 $20 The Read House, 
Chattanooga, Tenn. 

Specification 14 · 20 March 1944 $20 The Read House, 
Chattanooga, Tenn. 

Specification 15 20 March 1944 $25.74 The Read House, 
Chattanooga., Tenn. 

Specilication 16 21 March 1944 $10 The Read House, 
Chattanooga, Tenn. 

Specification 17 (Finding of guilty disapproved by reviewing 
authority) • · 

Specification 18 ll February 1944 $15 National Military Stores., 
Temple, Texas. 

Specification 19 14 February 1944 $15 National 1/d.litary Stores, 
Temple·, Texas. 

Specification 20 15 February 1944 . $15 National Military Stores., 
Temple., Texas. 

Specification 21: (Finding of guilty disapproved by 
reviewing authority). 

Specification 22: (Finding of guilty disapproved by 
reviewing authority). 

CHARGE III': VioJa ti.on of the 96th Article of War. 
(Finding of guilty disapproved by reviewing 
authority). 

Specification: (:nnding of guilty disapproved by re-
viewing authority). 

He pleaded guilty to Charge I and its Specification., guilty 1dth exceptions 
to the Specifications of Charge II, which pleas the court changed to not 
guilty, not~ guilty to Charge II, and not guilty to Charge III and its 
Specification. He was found guilty of all Charges and Specifications. He 
was sentenced to be dismissed the service, to forfeit all pay and allol'lances 
due or to becooo due, and to be confined at hard labor at such place as the 
reviewing authority Jllight direct for twenty-five years. The reviewing 
.authority disapproved the findings o:f guilty of Specifications 17, 21 and 
22 of Charge II and of the Specification of Charge III and Charge III, ap
proved only so much of the sentence as provides for dismissal., forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
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labor for two years, and f'orwarded the record of trial for action under 
Article of War .48. 

3. The evidence for. the prosecution coti;isting primarily of stipu
lations· shows the issuance by the accused of three worthless checks · 
aggregating $45 viithin a period of one· month prior to the beginning of 
his unauthorized absence on 7 March 1944 and the issuance of sixteen 
worthless checks aggregating $422.82 during the period from 7 March 
1944 to 17 April 1944 while he was absent without leave. The checks 
which aggregate the amount of $467.82 are those described in the-Specifi
cations of Charge II excepting Specification 17. The accused received 
"either merchandise or cash for those checks" which were drawn on The 

··First National Bank of Birmingham, Birmingham, Alabama, and which were 
"returned" by that bank "to the respective payees unpaid" (R. 12, 13). 

iliring this period of time the accused and his wife had a 
joint ch~cking account with the aforesaid bank in. -which the· maximum 
amount on deposit between 8 and 25 February 1944 was $3.56 and between 
8 March and 21 April 1944 was $22.57. At no time was there a suffi
cient sum in the account to pay any of these checks when presented
(R. l3; Pros. -Exs. l, 2, 3). 

4. The accused, whose "rights * ➔} * as a vd.tness" had been ex
plained to him, testified that he had paid the checks described in 
Specifications 18, 19 and 20 of Charge II after they "had been returned" 
from the bank. He had opened a checking account with The First National 
Bank of Birmingham, Birmingham, Alabama, on l January 1944 and had 
authorized a monthly allotment to the bank of $200 from his pay. While 
absent without leave he did not know that the allotment had been stopped, 
and believed that the checks did not exceed the amount on deposit (R. 22"'."~~.k.~. .. 

On cross-examination the accused.testified that he understood 
that no pay a·ccrues to officers 'While they are absent ld.thout leave. Further- · 
more, he actnitted that ha had received no statements from the bank and 
had made rro inqui.ries in regard to the account (a. 24-26). 

5. The Sped.fl.cation, Charge I, alleges that the accused was ab
sent w:i. thout leave "from his command at Fort Knox, Kentucky, from about 
7 March 1944, to about 17 April 19-44"• The accused's plea of guilty to 
the Specification and to the Charge under 'Which it appears is sufficient· 
to justify the court's finding of guilty of Charge I and its Specifi
cation. 

6. Specifications l through 20, excepting Specification 17, of 
Charge II allege that the accused, at named times and places, "1rl.th intent 
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to defraud, wrongfully and unlawfully" made and uttered to different "desig
nated parties nineteen described checks aggregating $467.82 upon a specif:led 

· bank and "by means thereo:f did fraudulently obtain" f'rom the parties cash and 
merchandise in the amount of the checks "when he knew he did not have and not· 
intending that he should have sufficient funds on deposit with" the drawee 
bank £or the peyment thereof. 11Giving a check on a bank where· ha knows or 
reasonably should know there are no funds to meet it, and without intending 
there there should be" is def'initive of an offense in violation of Article 
of War 95 (M.C.M., 1928, par. 151)•. 

The evidence for the prosecution conclusively shows that the 
described checks were made and uttered by the accused who received cash and 
merchandise therefor and that the checks were returned by the drawee bank 11 to 
the respective payees unpaid11 • Although the accused had an account with the 
bank, at no time was there on deposit in the account an amount sufficient to 
pay the check,s upon presentation. The accused admitted that he had not made 
any attempt to ascertain the amount of money on deposit and further that he 

· knew that no allowances accrue to of.ricers while absent without leave. Ob
taining cash and merchandise by the utterance of checks against an account 
which is insufficient to pay them, coupled with an utter disregard of the • 
status of the account, provided an adequate basis £or inference by the 
court of the accused's f'raudulmt intent. The evidence, there.fore, 
establishes beyond a reasonable doubt his guilt as alleged and tully sup
ports the court I s findings of guilty of Charge II and Speci.fications l · 
through 201 excepting Specification 17, thereof. 

7. The accused is about 30 years of age. The records o:f the 0.t'f'ice of 
The Adjutant General show that he had prior enlisted service from 6 February 
1933 toll September 1941 when he was commissioned as a second lieutenant, ·that 
he has had active duty as an officer since the latter date, and that ha was 
promoted to.first lieutenant on 20 June 1942. 

8. The court was legally constituted. No errors injuriously affecting · 
the substantial rights of the accused were committed during the trial. For 
the reasons stated the Board of Review is of the opinion that the record of 
trial is legal.ly su.fficient to support the findings of guilty of the Charges 
and Specifications as approved by the reviewing authority, and the sentence, 
and to warrant confinuation ther~of. Di.smi.ssal is authorized upon conviction 
of a violation of Article of Viar 61 and is mandatory upon conviction of a 
violation of Article of Yfar 95. 

~t.~ Mvocata, 

~ ,4""'.~ Tuclge •.Advocate. 

4~£~4~J~dge. Advo~te. 

https://legal.ly
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SPJGN 
C1il 260047 

1st Ind. 

War Department, J.A.o.o., 15 AUG l.944 - To the Secretary of'War. 

•. 

1. Herewith transmitted for the action 0£ the· President are 
the recbrd of trial and the opinion of the. Board of Review in the 
case of F.i.rst Lieutenant Iail B. Booker (0-450407), Infantr,y. 

· 2. I concur 1n the opinion of the .Board of Review that the 
record of trial is leg~ sufficient "to support the findings and 
sentence as approved b;r the reviewing authority and to ws.J;Tant con
firmation thereof. I recommend that the sentence as approved b;r the 
reviewing authorit;r be confirmed and ordered executed and that the 
United States D1.scipl.inar,y Barracks, Fort Leavenworth., Kansas, be 
designated as the place of confinement. 

·, 

3. Inclosed are a draft of a letter for your sLgnature, trans
mitting the record to' the President for bis action., and a form of 
Executive action designed to carr,y into effect the foregoing recom
mendation, should such.action meet with approTal.. 

~~~-~ 
Myron c. Cramer, 
Major Gemral., 

The Judge Advocate General• 

.'.3 Incls. 
Incl l - Record o£ ·trial. 
Incl 2 - D.ft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. • • ·1 • 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 504, 22 Sep 1944) 
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WAR DEPARTMENT 

A:rm:r Service Forces 
In the '()ffice of The Judge Advocate General 

11ashington., D.C. · 

SPJGN 
CM 260050 

11 AUG (944 

U N I T E D S T A T E S 66TH INFANTRY DIVISION ~ .. 
v. ) Trial by G.C.M • ., convened at 

) Camp Rucker., Alabama, 8 July 
Second Lieutenant WALTER J. ) 1944. Dismissal., total for
PETERSON (0-1.3)6141)., ) feitures and confinement for 
Infantry. ) five and one-bal.f (5½) years. 

OPINION of the BOARD OF REVIEW· 
UFSC01i3., SYKES and GO:tJ:ll!:H., Judge Advocates 

1. The Board of Review has examimd the record of trial in the 
case of the officer named above and submits this., it.s opinion., to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifi
cations:· 

CHARGE I: Violation of the 64th Article of War. 

S,P:)cification 1: In that Secorxi Lieutenant Walter J. 
Peterson., Headquarters Company., Second Battalion., 
263rd Infantry., having received a lawful comm.and from· 
Major Roger G. Frail., 288th Engineer Combat Battalion., 

·· his superior officer., to leave the hospital ttard room., 
Station Hospital, Camp Rucker., Alabama., of Second 
Lieutenant Edna Faye Stepp., A:rmy Nurses Corps., Fourth 
Service Command., Basic Training Center for nurses., did 
at.Camp Rucker., Alabama., on or about 22 June 1944., will-. 
£ul..1y disobey the same. 

Specification 2: In that Seoond Lieutenant. Walter J. Peterson., 
Headquarters Company., Second Battalion, 263rd Infantry, 
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did at the Station Hospital., Camp Rucker., Alab&lQ.8, on 
or about 22 June 1944., wrongfully offer violence against 
Major Roger G. Frail., 288th Engineer Combat Battalion., 
his superior officer., Tho was then in the execution of 
bis office., in that he., the said Lieutenant Walter J. 
Peterson., did grasp the f·ront of the shirt _being worn 
by the said Major Roger G. Frail., raise his fist and 
threaten to strike him. 

1 

CHARGE II: Violation oi the 95th Article of War. 

Specification 1: In that Second Lieutenant Walter J. 
Peterson., Headquarters Company., Second Battalion., 263rd 
Infantry., did., at the Station Hospital., Camp Rucker., 
Alabama., on or about 22 June 1944 behave in a disre
spectful and ungentlemanly manner toward Second Lieu
tenant Edna Faye Stepp.,Fou.rth Service Conmand, Basic 
Training Center for Nurses., by saying to her 11I'm 
going to get out of this damned A:rnry pretty soon and 
as far as I'm concerned you can take the whole God
damned A:rrey and shove it up your fat fanny.,n or words 
to that effect. 

Specification 2: In that Second Lieutenant Walter J. 
Peterson., Headquarters Company., Second Battalion., 
263rd Infantry., did., at the Station Hospital., Camp 
Rucker, Alabama., on or about 22 June 1944 wrongfully 
and unlawfully fail to leave the hospital wamroom ot 

•Second Lieutenant'Edna Faye Stepp., Army Nurses Corps., 
Fourth Service Command., Basic Training Center for Nurses., 
upon her requests for him so to do. 

Specificatiqn 3: In that Second Lieutenant Walter J; 
Peterson., Headquarters Company., Second Battalion, 
263rd Infcintry., was., at the Station Hospital., Camp 
Rucker., Alabama., on or about 22 June 1944, drunk and 
disorderly while in uniform. 

CHARGE·llI: Violation _of the 96th Article of War. 

Specification: In that Second Lieutenant Walter J. Peterson., 
Headquarters Company., Second Battalion., 26Jd Infantry., 
did at Camp Rucker., Alabama., on or about 22 June 1944 
wrongfully_ and _unlawfully make and utter the .following 
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disloyal statements against the trnited States of . 
.America: "I'm going to get out of this damned 
Army pretty soon and as faz, as I'm concerned you . 
can take thv whole God-damned ~ and skove 1 t · 
up your fat fanny," or words :to that effect. 

\ -- ' 

The accused pleaded not guilty to, .and was found guilty- of, all Charges 
and Specifications~ He was sentenced to be dismissed the service, to . 
forfeit all pay- and allowances due or· to become due, and to be confined. ... 
at hard labor., at such place as the reviewing authority might direct; 
for five years and six months. Tha reviewing authority approved the sen
tence, but recommended that it be·comnuted to forfeiture 0£ $75 per month 
for six months, and forwarded the record of trial for action unde_r .lrticle 
of War 48. 

3. The evidence for the prosecution shows that the accused on -~ 
June 1944 was a patient at the Station Hospital., Camp Rucker., Alabama, 
Since he was not confined to bed, he was free to visit friends within 

·. the building and could., -with permission from competent authorit;r, even· 
leave the premises. A pass for the hours betnen 1300 .and 2100 o'clock 
had been issued to him on that day, but he returned before the expiration 
time and was observed on the back porch of the hospital at 1930 o'clock. 
(R. 23, 'Z7, J0-31). . . , 

About a half an hour later. he went to ·the· room of Second Lieu
tenant Edna Faye Stepp of the Army Nurses Corps, •a personal friend",. who 
was also then a patient. His "eyes were-red" and 11 the lids were heavyt'. 

( In her opinion he was drunk. After only a 11sllght11 conversation, she 
"requested him back to his ward" and, upon his :acquiescing, she ac
companied him there (R. :20-~). 

Immediately after her return to her own room she was visited 
by Major Roger G. Frail of the 288th Engineer Combat Battalion and by a 

· Second Lieutenant Andrews of the Arm:, Nurses Corps. The major was dressed 
in his khaki., Class A, uni!onn and was wearing the insignia of ·his rank 
on his collar. In about three minutes the accused appeared outside the 
door. He was with a friend, another lieutenant., who was urging him to 
leave, saying: 11 Come on, let's go, I have had enough". The acou:1ed 
1rould not, however, be persuaded and entered the room. His friend 
followed. The two nurses were disuassing the Arnr:, and, particularly, 
basic training to whose rigors Lieutenant Stepp had been subject prior 

. to her admission to_ the hospital. The accused remarked that he bad been 
in the service since 1942 and that "there were much fewer officers and 
men then than there are now"• Turning to Major Frail, he said, "I don't 
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suppose you were in the Arrey at that time, were you?U The major replied 
that he had been, that 11in fact·he had been in the Caribbean at that 
time" (R. 9-10, 2J, 23, 26). 

The accused temporarily terminated the conversation and left 
the room. He was soon back vri. th some cold meat which he proceeded to 
11 stu.ff11 into bis mouth. Lieutenant Stepp pleaded: 11Pete, you are drunk, 
please leaven. The accused ignored her request. Addressing himself to 
the major, he inquired, "Have you ever been in French Morocco_". Upon 
the major's replying in the negative, the accused pointed out that he 
had been "over there in glider troops". The lieutenant -who had followed 
the accused into the room again said, "Come on, Pete, let's leave" but, 
upon receiving no favorable response, departed alone. Lieutenant Stepp 
al.so reiterated her request that the accused go. He finally prepared 
to leave._ At this point Lieutenant Stepp stated that she liked the 
A:rmy. The ac·cused who was almost at the door took a step toward her 
and remarked, "I am g~tting .out of this damned Army pretty soon and as 
:tar as I am concerned you can take the whole God-damned Army and shove 
it up your tat fanny" (R. 10, 

)
24). 

Major Frail ordered the accused to 11get out". The accused 
was not impressed and said, "Who do ~you think you are'? You can I t order 
me around". He was reminded that he had been given a distinct order. 
When he continued in his defiance, he was asked for his name and serial 
number by the major. The accused supplied the information recµired but 
refused t~ leave the room despite three other orders to that effect. He 
began unbuttoning his shirt and boasted: 11Come on outside, I will show 
you the better man, I will show you who can boss who around". Lieu
tenants Stepp and Andrews went in search of the ward man, a "colored 
boyfl na.rred George. They found him and sent him to the room. He asked 
the accused to leave and to button his shirt. The accused complied 
with the latter half of the request but continued bis bellicose conduct 
toward the majoi;-, saying "Come on outside, I will pound you to·a pulp•. 
Upon the major observing that 11it wasn't customary for officers to go 
around fighting", the accused referred to him as •yellow", breathed hard 
in his face, and pushed.lt.m in the chest. The major replied that :from the 
accused's 11insult_ing words to these nurses,· :from his drunk and disorderly 
conduct in public he was right then· in rrr:, opinion nothing but scum"· 
(R. 10-11, 18, 24, 26). . • , . _ 

The accused rejoined with "Ju.st a minute, you can't call me 
scum11 • Seizing the major's shirt front with his le:rt hand, he drew back 
his right and held it "cocked back in a threatening gesture". At this . 
stage Captain Richard G. Parette of' the Medical Corps, who was the ward . 
officer, entered the room. He removed the accused I s hand f'rom the major.' s 
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shirt and said "Turn around and go to bed11 • The accused., who had at 
first "completely di.sregarded11 the captain and continued to express 
his resentment at being called "scum", finally took his departure. As 
he left he threatened the major., saying., "I w.ill get you for this just 
as so on as r get out" (R; ll-12., 25., 27-28., 32). . · 

ill of the llitnesses who observed the accused that evening be
lieved him to be drunk. Major Frail's opinion 11as based "on the fact 
/.the accused'iJ voice was :bud an:l. boiste~ou.s., his eyes were dilated and 
red., he was unsteaey on his feet.,*** his clothes were disheveled"., and 
his breath snailed of liquor. .A.lthough drunk,. the accused bad sufficient 
control of bis faculties to know "what he was doing• (R. 13-14., 18., 23, · 
~, 31-32). · 

4. After having been apprised of his rights relative to testif"ying 
or remaining silent, the accused took the ,stand in his Offll defense. He 
had enlisted in the J.rrJr:/' and had served for a "little over four years". 
In 1943 as the result of a glider "crack up" he fell two hundred feet 
and suffered a broken back. He had been a patient ever since and had 
been treated in· four hospitals. In consideration of his severe injuries 
he was offered a choice between limited and general duty. He chose the 
latter but, after a twelve mile hike, he was again hospitalized (R. 37-38., 
43). . . . 

:Medical authorit.iea bad advised him to seek relief in.drink when 
1n pain.' He sutf'ered continuously from his injury. T~ pGssibility existed 
that his lef't leg would 1n ti.me be par~ed. Prior to his accident he had 
weighed 194 pounds. .lt the trial he l!eighed only 145 pounds (R. 38-39, 
42-43). 

He was not present at the pre-trial investigation of .the other 
witnesses and was not asked to be. Major Curey the Investigating O.t'ficer., 
stated that "he would go around and see the other witnes.ses". Their state
ments when obtained were not shown to the accused. Major Curry had, how
ever, called on him and told him •about the case". 'The accused could not 
remenber whether he had been advised of· his right to cross-examine other 
witnesses (R. 38, 40-42)., 

5. Major Tom V. Cw;-ry., called as a witness by the prosecution on re
buttal., testified that ha had shown the statements of all the other wit
nesses to the accused. The right of cross-examination had been f'ully 

· eJt-plained. The accused read all of the documents., expressed disagree
Il!Snt ld th 11one or two· points~ ~d had concluded., "That is their statement 
so there isn't much use to c·all_ them inlf (R. 45-46). . 
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6•. Specification i of Charge I alleges that the accused "having 
received a lawful comand from*** bis superior officer * * * did
* * * on or about 22 June 1944, 1dllf'ully disobey the same". Spec;j_fi
cation 2 of Charge. I alleges that the accused did on the same day "wrong
fully .offer violence against * *. * his superior otticer, who was then in 
the execution of his office, in that he, the J;.ccusei/, did-$rasp the 
front of .the shirt being worn by the said fi,u.perior officer/, raise _his 
fist and threaten to strike him". Both acts were set forth as violations 
0£ Article at" Wr 64. -

. ' 

Major.Frail ordered the accused to leave Lieutenant Stepp•s- · 
room £our di.££erent times. On each occasion the accused deliberately' 
wnd willfully refused.· The major was in full uni£orm. and was wearing 
the insignia of bis authority. He was under a duty to quell disorder 
among persona subject to military law. The accused not only disobeyed 

· but made himself increasingly oonoxious. · The w.J.minatim of his im- _ 
pertinence and defiance was attained when he seized Major Frail by the .. 
shirt and threatened to strike him. Major Frail ·was then in the exe~ 
cution o:f his office•. As is stated in paragraph 13.lie o:f the Manual 
for Courts-M.artial,.1928, · 

"It may be taken in general that strild.ng or .using 
violence against .any superior officer by a person 
subject to military law, over whom it is at the time 
the duty of that superior officer to maintain dis
ci. pline, would be striking or using violence against 
him in the execution of his office"• . 

Both the. findings of guilty of· the· alleged disobedience and the ·alleged 
offer of violence are sustained b,eyrmd ~ reasonable· doubt by the evidence. · 

7•. Specification l 0£ Charge II alleges that. the accused did 

non or about 22 June 1944 behave-in a disrespectf'ui 
and ungentlemanly nanner toward Second Lieutenant 
Edna Faye Stepp * * * by saying to her 'I'm going 

~to get out of this_ damned Arrrry pretty soon and_ as 
· far· as I'm concerned you· can take the whole God
damned Army- and shove it up your £at fanny', or 
words to that effect" • 

. . \. 

Specification 2 of Charge II alleges that the accused did on the same 
day "wrongf'ully and unlawfully £ail to leave ·the hospital ward room of 
***Lieutenant*** Stepp** *upon her requests for him so to do". 
Specification 3 of Charge II alleges that the accused was on the same 
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day "drunk and dis_orderly while in uniform". 

The words employed by the accused were insulting both to the 
J.rrrry- and to the lady before whom they wera uttered. -They were wholly 
unbecoming an officer and a gentleman and were more befitting a bar-
room habitue. VJhen Lieutenant Edna Stepp signified that the accused 
was no longer a welcome guest and requested him to leave her room his 
continued presence there was conduct unbecoming an officer and a gentle
man. That the accused was drunk as alleged is established by the testi
mony of all the eye i'litne sses and was not denied. by him when on the stand. 
His l!se of the coarss language quoted in Specification l of Charge II 
above in itself ronstituted a disorder:_ CM 257015. The. rough and contu
macious manner in wt.i.ch he conducted himself toward iiliajor Frail was a 
disorder of even a more aggravated nature in that it involved a measure -
of physical violence. The findings of guilty of tha three Specifications 
as violations of Article of War 95 are sustained by the evidence beyond 
a reasonable doubt. · 

8. The Specification of Charge III alleges that the accused di.d'4 

"on or about 22 June 1944 wrongfully and unlawfully 
make and utter the following disloyal statements 
against the United States of America: 1I 1m going 
to get out of this damned Arrrry pretty soon and as 
far as I'm concerned you can take the whole God-
damned Army and shove it up your fat fanny', or 
words to that effect". 

This was represented to be a contravention of Article of War 96. 

That the sentence quoted was distasteful, disorderly, and grossly 
vulgar is sell-evident, but it should not be branded as disloyal. Neither 
the context nor the surrounding circumstances were such as to justify ~ 
treasonable or subversive connotation. The accused had voluntarily en
listed in the .u-my, had served for more than four y~ars 1 and had in the 
course of his hazardous work on a glider sustained a s.evere and disabling 
injury. When offered a choice between limited and geneI'.al ·duty', he chose 
the latter and made a couragetus, though unsuccessf'ul., attempt to prove 
himself physically qualified. This is not the story. of a ·man who hates 
his country or its institutions. If anything, it shows the contrary. 

Nor was there anything innately disloyal in the words employed•. 
Many a soldier bas made disparaging remarks about the Army while remaining 
.unswervingly true to it and 'While even per.f'orming'heroically. Indeed the 
soldier who has not gruµibled about the Army1 its o.f'.ficers1 its lood, its· 
+-actics, is a, rare specimen. 
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_ When the pain endured by the accused and his intoxicated 
condi.tion are considered, the· sinister inference dra,m from his worde 

. seems rather strained. They were the utterances ot a man who was some
:·what the -worse for liquor•. They were not intendEtd to be disloyal and 

should not have been so interpreted. The avids"lce ~, therefore, legally 
insufficient to sustain the findings of guilcy" of the Specification. 

9. The accused is about 23 years of age. The records or the War 
Department show that he had enlisted. service f'rom 10 September 1940 to 
·~ December 1942J that he was commissioned a second lieutenant on· JO 
December 1942; that since the last date he has been on active duty as 
an officer. · 

10. The court was legally constituted. No errors injuriously af
fecting the substantial rights or the accused were committed during the 
trial. In the opinion of the Board of Review the record ·or trial is 
legally insufficient to support the findi.ngs of guilty of the Specifi
cation of Charge Ill and Charge I:II, and legally sufficient to support 

. all of the other findi.ngs and the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction· of a violation of 
Article of ifar 64 and is mandatory upon conviction of a vioJa tion o! 
Article of War 95. 

~t,~e Advocate, 

~4+ ,x::(;~~dgli .A.ci~g,c~te. 

--. £~~ ,Judge Advocate. 
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SPJON 
CK 260050 

1st Ind. 

War Department., J.A.o.o•., ~ To the Secretary of War. 

17 AU6 1944 
l. Herem.th transmitted for the action o:t the President are 

the record of trial and the 'opinion of the Board o:r Review in the 
case of Second Lieutenant Vlalter J. l'eterson {0-13061.41)., Intantry. 

2. I concur in the opinion of the Board ot Review that the 
record o! tli.al is legally insufTI.cient to support the findings of 
guilty- of the Specii'ication of Charge llI and Charge llI alleging 
the utterance of a disloyal. statement., leg~ suf'fi.eient to support 
all the other findings and the sentence and to warrant confirmation 
thereof. The reviewing authority recommends that the sentence be 
conmuted to :forfai.mre of $75 per month for six months. I recommend 
that the sentence be confirmed but colll!luted to a reprimand and (& for-· 
.f'ei ture of $75 of his pay per month for six months and that the sen-
tence as thus modified be ordered executed. · 

3. Inclosad are a draft of a letter for your signature., trans
mitting the record u, the }Tesident £or his act.ion, a..-id a .form of . 
.Executive action designed to carry into ef.f'eet the foregoing recom
mendation., should such action meet with approval. 

1zyron C. Cramer., 
Major General., 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. oL.ltr. :tor 

· si.g. Sec. o:f War. 
Incl 3 - Fonn of E:xecutive 

action. 

(Findings of guilty of Specification of Charge III and Charge III 
disapproved. Sentence confirmed but commuted to reprimand and 
forfeiture of $75 pay per month for six months. O.C.M.O. 501, 
1.3 Sep 1944) 
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WAR DEPARTl:!ENT (lJJ)J.rmy Service Forces . 
In the Office ot The Judge Advocate General 

Washington, D.C. 
•SPJGV 

CM 2f:JX17J 16' AUG 1944 

UNITED STATES IWVAIIAN mPARTI&T ~ 
v. ) Trial by G.C.M., convened 

) at APO 958, 5 June 1944. 
First Lieutenant DONALD M. ) Dismiseal. 
GROOS (0-1010960), Head• · ) 
quarters 4th Armored Group. ) 

OPINION ot the BOARD OF REVIEW 
T.lPPY, H&RWOOD and TREVETiaN, Judge Advocates 

l. The Board of Review has examined the record ot trial 1n the 
case ot the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

. 2. The accused was• tried upon the following Charges and Speci
fications: · 

, CHARGE Ia Violation ot the 95th J.rticle ot War~ 

Specification l: In that 1st Lieutenant Donald M. Gross, 
Headquarters, 4th Armorfld Group, did, at APO 958, on 
or about 8 April 1944, with intent to defraud, wrong- · 
f'ully and unl.awf'ull;y make and utter to Fort Shatter 
Of'f'icers' Mess, a certain cbeok, 1n words and figures 
aa tollows, to wit: 

Honolulu, Hawaii, April 8, 1944 Jo. 10 

59-101 BISHOP NATIONAL BANK OF HAWAI~ 59•101 
at Honolulu . 
Schofield Br 

Pa;y to the 
Order ot Fort Shatter Officers 1 :Mess $10 00/100 

Ten and 00/100 Dollars 

/s/ DONALD M. GROSS 
1st Lt., 0-1010960 

and bf means thereof', did f'raudulentl.7 obtain trom Fort 
Sba1'ter Orticers' Mess, Ten Dollars ($10.00), he the said 

. .I 
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• 

1st Lieutenant Donald M. Gross then well knowing that 
b.e did not have and not intending that he should have 
sufficient funds in the Bishop National Bank or 
Hawaii at Honolulu, Schofield Barracks Branch, for 
the payment of said check. 

Specification 2: Same form as Specitication 1, but alleging 
check dated 1 !lay 1944, payable to the order of Fort 
Shafter Officers' !less, made and uttered to Fort Shafter 
Officers' Mess, and fraudulently obtaining thereby ~10. · 

Specification .'.3: Same f'orm as Specification 1, but alleging 
check dated 1 Liay 1944, payable to the order of Fort 
Shafter Officers' Mess, made and uttered to Fort Shafter 
Officers' Mess, and fraudulently obtaining thereby &10. 

Specification 4: Same form as Specification 1, but alleging 
check dated 1 A:ay 1944, payable to the order of Cash, 
made and uttere~ to First Lieutenant M. G. Cameron, 
and fraudulently obtaining thereby i:ZO. 

Specification 5a Same form as Specification 1, but alleging 
check dated 1 May 1944, payable to the order of Cash, 
made and uttered to First Lieutenant M. G. Cameron, 
and fraudulently obtaining thereby $10. 

Specification 6: Same form as Specification 1, but alleging 
check dated 1 May 1944, payable to the order of Cash, 
made and uttered to First Lieutenant M. G. Cameron, 
and fraudulently obtaining thereby $10. · 

CHARGE Ila Violation of' the 96th Article of War. 

Specification la In that let Lieutenant Donald M. Grose, 
Headquarters, 4th Armored Group , did, at APO 957, on 
or about the month of' September 194.3., borrow tb.e sum 0£ 
thirteen dollars ($1.3.00), from Technician Fifth Grade 
Harold E. Israel, Headquarters Company, 766th Tank 
Battalion, an enlisted man, this to the prejudice or good 
order and military- discipline. · 

Specif'ication 21 In that lst'Lieutenant Donald M. Gross, 
Headquarters, 4thl.nlored Group, did., at A.PO 957, on or 
about the month of Januar;r 191+4, borrow the sum or 
i'uteen dollars ($15.00)., .from Staff Sergeant Christy 
Ortenzio, Company.&., 766th Tanlc Battalion, an enlisted 
man, this to the prejudice of' good order and_militar;y 
discipline. · 
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Spec11'1cation 3, In that 1st Lieutenant Donald M. Grose, Head
quarters, 4th Armored Group, did, at J.PO 957, on or about 
the month or January- 1944, borrow the sum ot fifteen 
dollars ($15.00), from Technician Fifth Grade Clarence 
H. Shults, Company A, 766th Tank Battalion, an e.nlisted 
man, this to the prejudice or good order and military 
discipline. 

Spec11'ication 4: In that 1st Lieutenant Donald M. Gross, 
Headquarters, 4th Armored Group, did, at APO 957, on or 
about the month ot January 1944, borrow the sum or ten 
dollars ($10.00), from Sta.ff Sergeant Jimm;y B. Baker, 
Compa.t1y A, 766th Tank Battalion, an enlisted man, this to 
the prejudice of good order and military discipline. 

Spec11'ioation 51 In that 1st Lieutenant Donald I!. Gross, 
Headquarters, 4tl.l. Armored Group, did, at J.PO 957, on or 
about the month or January- 1944, borrow the sum of 
rort;y dollars ($40.00), trom Sergeant Charles W. Robe, 
Compazcy- A, 766th Tank Battalion, an e.nl'lsted man, this 

·to the prejudice of good order and militar;y discipline. 

Specification 61 In that 1st Lieutenant Donald M. Gross, 
Headquarters, 4th Armored Group, did, at J.PO 957, on or 

. about the month ot February 1944, borrow the sum ot ten 
dollars·($J.O.oo), from Corporal Patrick 0 1Hearn, Company
A, 766th Tank Battalion, an enlisted man, this to the 
prejudice ot good order and militar;y discipline. 

He pleaded guilty to U1 Specifications under Charge I, excepting the 
words in each Specification nwith intent to def'raud, wrongtull.7 and 
unlawtully", •fraudulently•, and "well knowing 1i.bat he did not haTe 
and not intending that he should have, sufficient !'Unds", substituting 
theretor, respectively, the words 11wrongf'nlly ,-nd negligentlr.' tor the 
first exception, nothing tor the second exception, and "not ~ving 
sufficient funds" tor·the third exception, not guilty ot violation ot 
the 95th Article of War but guilty of' a violation or the 96th Article 
of'War,~and guilty of all Specifications under Charge II and Charge II. 
He was found guilty of all Charges and Spec11'ications. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence but recom
niended that the execution thereof be suspended during the pleasure of 
the President, and forwarded the record of' trial for action under Article 
of War 48. 

3. The evidence f'or the pro~ecution is aubstanti~ as followss 

-3-
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A• Specification 1., Charge I. 

Accused issued to the Fort Shatter Otticers' mess a check 
in the amount or $10 dated 8 April 1.944, drawn on the Bishop National 
Bank or Hawaii, Schofield Branch. Arter being deposited in the 
drawee bailk on 9 April the check was returned to the payee on l3 
April with a slip marked "Reter to Maker" (R. 9-12; Exe. l, 2). 
Accused had a' balance of' only- 86 cents on deposit with the drawee. 
ba.Ilk on 8 April 1944, the date this check was made and uttered, which 
balance remained unchanged through l3 April 1944, the date the cheek 
was returned unpaid (R • .34; Ex. 11). 

R• Specit1cat1ons 2, 3, 4, 5 and 6, Charge I.· 

On l May 1944, the accused made, uttered and received cash 
ot $60 in exchange tor five checks drawn on the Bi~hop National Bank 
of Hawaii, Sehotield Branch. Two ot these checks (Exso 3, 4) were 
payable to the order or Fort Shafter Officers' mess in the amount 
ot $10 each and the other three checks (Exs. 7, 8, 9) were payable . • · 
to cash in the amounts of $20, $10 and $10 respectively (R. 11, 12, 
28-31). The.two checks payable to Fort Shatter Officers' Mess and 
one of the $10 checks payable to cash were presented on 4 May- 1944 
by- the holders thereof to the drawee bank for payment, and the other 
two checks payable to cash were similarly presented on 5 ~Y' 1944. 
Payment of all tive checks was refused by- the drawee bank because 
of' insufficient fallds·on deposit to the credit or accused (R. 34). 
However, on l May- 1944, the date these five checks totaling $60 
were made and uttered accused bad a balance or $83.50 in his account 
in~ drawee bank. The balance was reduced to $5J.50 on 2 May-, 
to $28.50 on 3 May-, to $2.50 on 4 U.a;r and further reduced to 90 
cents. on 5 May- 1944 (R. 32-35; Ex. 11). 

S• Specifications 1, 2, 3, 4, 5 and 6, Charge II. 

In September 1943 accused borrmred $10 from Technician Fifth 
Grade Harold E. Israel and later that month borrowed $3 more. The money
was to be repaid on accused I s next payday. !ccused promised about six 
times to repay- the' money-, but did not do so (R. 37, 38). 

In January- 1944 Staff' Sergeant Christy Ortenzio made two 
loans to accused in amounts of' $5 and $10 respectively-. This money 
was to be repaid on accused's next payday, but was not so repaid 
(R. 39, /40). . 

In January- 1944 at accused's request Technician Fifth Grade 
Clarence H. Shults :made tlfo loans to accused in amounts of' $5 and $10 
respectively, with no date fixed for its repayment (R. 42, 43). 

In January- 1944 Sergeant Charles W. Robe made three loans 
to accused in a.'JlOunte or $5, Jl5 and $20 respectively~ No date was 
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set for repayment of the loans, but in February 1944 Robe requested 
repayment and accused paid i20 of the loan. !l'he second tbe Robe asked 
for repayment accused stated he did not have it but was going to cable 
home for money (R. 46-48). 

In February 1944 Corporal Patrick M. O'Hearn loaned accused 
$10, to be repaid on accused's next payday which accused failed to 
do (R • 48, 49) • · 

All of these loans to accused from these enlisted.men were 
repaid by accused on 18 May 1944 after charges had been preferred 
against him (R • .38, 40, 4.3, 44, 47, 49). . 

5. For the defense. 

Mr•. Wootton, the assistant bank manager being called as a 
witness for the defense, testified that daring a period of a year 
and a half the accused had borrowed money from the Bishop National 
Bank of Hawaii on five notes in amounts .from $50 to $200, and that 
payment of these notes had been made in a very satisfactory manner. 
Accused had also discussed with.him the mtter of obtaining another 
loan on lMaf 1943, to liquidate his debts. The loan would have been 
made if accused could have obtained the endorsements of his company 
and battalion commanders on the note (R • 51-5.3). · · 

The accused after having his rights as a witness explained 
elected to testify under oath. He testified that his financial a!• 
fairs became quite involved in April 1944 and he_ consulted Mr. Wootton 
o! the Schofield Branch of the Bishop National Bank relative to a loan 
ot $800 to liquidate his debts and was informed by- the bank that it 
would require the endorsement on the note of his company and battalion . 
com.'ll&lldera (R. 58). On Sunday, 30 April 1944, he cashed three checks · 
dated l May 1944 at the. Fort Shai'ter Men Oftice, each tor $lo, and 
p~ayed the slot machines in the Round House. Later in 'the da1 he 
went downtown to the Officers' Club at Halekai, played the slot 
machines there, and cashed two more checks dated 1 May 1944, one for 
$10 and one tor $20 (R. 59, 6.3). On the following day,. Monda1, 
lMay, he gave a cheok for $26 drawn on the Bishop National Bank, 
Schofield Branch, to the Bank ot Hawaii in payment or a note and on 
the same day he cashed a check tor $15 at the Bishop National Bank, 
Ila.in Branch. The tirat check was presented and paid on 4 May 1944 
and the second one was presented and paid on .3 May 1944, reducing 
his account by corresponding amounts (R. 60; Ex. 11). He had no 
intention ot defrauding alJ10ne when he uttered the first five checks, 
but admitted he kept no account ot them in a check book (R. 61), and 
at the time had outstanding obligations ranging from $500 to $600 
(R. 64). Accused's compe.ily and battalion commanders, after due con• 
sideration, declined to endorse a proposed $800 note tor him as 
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sureties because of the amount (R. 62). In response to a wire, he 
received money from _home on 17 May and the follo\Ying day used the 
money to pay all of his bills (R. 63). Accused admitted that of 
the $70 obtained from cashing the six worthless checks he spent 
about $60 or it playing the.slot machines (R. 64) • .. 

6. The evidence shows that accused on 8 April 1944 gave to 
the Fort Shafter Officers' Mess a check in the amount of $10, drawn 
on the Bishop National Bank or Hawaii, Schofield Branch. His balance 
in the bank on that date and on 13 April, the date the check was 
presented to the bank for payment, was 86 cents. This evidence 
sustains the findings of guilty or Specification 1 or Charge I. 

On 30 April 1944, aecus~d issued two cheeks dated 11.!ay-
1944 to the Fort Shafter Officers' Mess in the amount of $10 each, 
and three checks dated l May 1944 payable to cash. On 1 May ac
cused's balance in the bank was $83.50, being reduced by with
drawals to $53.50 on 2 Msy, $28.50 on 3 May, $2.50 on 4 May, and 
90 cents on 5 May. Three of the above-mentioned checks were 
presented to the bank on 4 May, two were presented on 5 May 
and payment was refuse~ because of insufficient deposits to cover 
their payment. It is apparent that, on the day these five checks 
were issµed in the aggregate amount of $60, accused had $83.50 on 
deposit in the drawee bank. Al though he had not more than $2. 50 on 
deposit when these checks were presented for payment, there is no 
evidence in the record that the withdrawals which so reduced accused's 

> balance resulted from instruments made and uttered prior to the five 
cheeks in question. Indeed the record does show that two cheeks which 

- aided in so reducing accused's balance, one for $26 and one for $15, 
were issued~ the five checks in question although they preceded 
the latter in arriving at the drawee bank for payment. Therefore, 
the eTidence tails to prove that the accused made and uttered the 
checks dated•l May "then well kn01ring that he did not have" sufficient 
funds on deposit tor their payment. The Board or Review is a~oording].r 
ot the opinion that the evidence pertaining to Specifications 2, 3,
4, 5 and 6 ot Charge I is sufficient to support a conviction on these 
Specifications onl7 ot the leaser included otrense or •rongfully tailing 
to maintain a sut.f'icient bank balance to meet issued cheicks, in 
violation ot J.rticle o.f' War 96. · 

, . 
The evidence turther showa that in the months ot September 

191+3 and Januaey and February 1944 accused borrowed money in amounts 
trom $3 to $20, and totaling $W, from six enlisted men, a practice 
condemned b7 Article or liar 96 (1 Bull. JAG 106, 2 Bull. J.A.G 144). ill 
ot these loans were repaid 18Ma7194,4, 
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7. War Department records show that accused is 25 years ot age 
and a high school graduate. He attended Pennsylvania State College 

..... tor one and one halt years. He was inducted into the Army 5 June 1941 
·and after completing the Armored Forces Officer Ca__ndidate School, 
Fort Knox, Kentucky, was appointed second lieutenant, .lrlllY' ot the 
United States., on l.3 June 1942. On 29 December 1942 he was promoted 
to first lieutenant. · 

s. The court was legally constituted and had jurisdiction ot 
the person and the o:f':f'enses. No 8'r0rs injuriously a:f':f'ecting the sub
stantial rights o:f' the accused were committed during the trial. In the 
opinion or the Board ot Review the record ot trial is legally su:f':f'icient 
to support the findings of' guilty o:f' Speci:f'ication lot Charge I and 
Charge I, Specifications l-6 o:f' Charge II and Charge. II, legall;rsrl"
f'icient to support only- so much of' the·tindings of' guilty of' Speci.ti• 
cations 2-6 of' Charge I as involves the lesser included o:f'fense o:f' 
wrongfull.y" tailing to maintain a su:f'ficient bank balance to meet 

· issued checks; in violation ot·J.rticle o:f'·War 96; legally su:f'f'icient 
. ·to support the sentence and to warrant confirmation ot the sentence. 

Dismissal is.authorized upon conviction o:f' a violation o:f' Article ot 
War 96 and mandatory upon conviction ot a violation of' .Article o:f' War 95. . . 

. . 
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SPJGV 
CM 2tlX/73 

1st Ind. 

War Department, J .A.G.O., 3 l AUG 1944 To The Secretary or· War. 

1. Herewith transmitted ror the action or the President are 
the record or trial and the opinion of the Board of Review in the 
case or First Lieutenant Donald M. Gross (0-1010960), Headquarters 
4th Armored Group. · 

2. I concur in the opinion or the Board or. Review that the 
record or trial is legally sufficient to support the findings of 
guilty of Specification 1 of Charge.I and Charge I, Specifications 
1-6 or Charge II and Charge II, legally sufficient to support only 
so much or the findings or guilty or Specifications 2-6 inclusive 
of Charge I as involves the lesser included offense of wrongrully 
railing to maintain a sufficient bank balance to meet the payment · 
of the issued checks, in violation or Article or War 96; legally 
sufficient to support the sentence and to warrant.confirmation of 
the sentence. In view of the recommendation by t~e reviewing authority 
and of all the circumstances of the case I recommend that the sentence 
be confirmed but that the execution thereof be suspended during accused's 
good behavior. 

J. Inclosed are a draft or a letter for your signature, trans
mit~ing the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~ ~ - ~-.;g .... 

· Myron C. Cramer, 
Major General, . 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Drt ltr ror sig S/w. 
Incl.J-Form of action. · 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed but execution 
suspen:ied. G.C.M.O. 554, 13 Oct 1944) 
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WAR Dli::P.ART.MEff 
J.rrq Senioe Foroe• 

In the Of'i'ioe ot The Judge Advooa.te General 
Washington, D. C. (141) 

SPJGK 
0)[ 26011' 

2 9 JUL 1944 
,. 

UNITED ST.A.TBS ELEVEN'l'B ARMORED DIVISION' 

T• Trial b7 G.C.Y., convened at Camp 
) Cooke, California, 19 June 1944. 

Private GEORGE E.. WBI'.m ) Dishonorable diaoharg• and oQll
(34726193), Ba.ttel"l" C, ) fine:ment tor ten (10) years• 
778th Antiaircraft Artillery J)iaoiplinar;y Barraolcs • 
Automatic Weapons Battalion 

l 

(Self-Propelled). l 
.. 

~-~-----------------------.-----11.)U>ING by the BOARD OF REV1D 
LYO?l, ll>?SB and SONENFIEID, JQdge Ad.wee.tea. 

---------------------~----------
1. The Board ot Review hu examined the record ot trial in the 

· o~• ot the soldier named above. 

2. Xhere ia no need to set forth the Specification.a in f'ull, ex
cept Specification 2. Charge II. In summary. they are a.s tollowu 

OHA.RGB Ia Viola.t1Qll ot the 61st Article of Jar.' .. 

Specification la Absence without lel.\ve t'rom 5 ,April 1944 to 
7 April 1944. 

sp,oifioation 2.a · Absence without lea:ve tram 10 April 1944 to 
18 April 1944. 

CHA.RGB Ila Violation of the 96th Article of War. 

Specification la ·Appearing in civilian clothing without a.uthorit,' 
in Los .Angelea, California:, on 7 April 1944. · 

. '13peoitioation 2a In that Pvt. George E. llhite,. Battery- C, 778th 
AAA Auto Wpa Bt1 (SP), Camp Cooke• California, did• at ~• 

· .Angelea, California, on or about T April 1944, haV9 in his 
possessiou two (2) false and. unauthorized military permit.I 
to ,be absent from. hie organization and duti••• 

C&RGB Illa Violation of the 69th Article of War. 

Speoifioa.tiona Eeoape tram confinement e.t Loi Jngelea, Califon:d.a,. 
on 10 April 1944. 

CHARGE IVa Violation ot the 93rd Article of Wa.:r. 
(Finding· of gui,lty disapproved by the reviewing authority.) 

https://Advooa.te
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Speoitica.tion la (Finding of guilty disapproved by the re
-viewing authority). 

Speoifioation 2a (Finding of guilty disapproved by the re-
-viewing authority). 

Accused pleaded not guilty to and was .found guilty of all Charges and 
Specifications. Evidenoe of two previous convictions, one by swmnary 
court-martial for absence without leave for two days and drunkenness 
in a public place, and one by special court-martial for absence without 
leave for six days and breaoh of restriction, wa.s introduced. .A.ooused 
wa.s sentenced to'dishonorable disoha.rge, total forfeitures, and oonfine
ment at hard labor for twenty (20) yea.rs. The reviewing a.uthority dis
approved the findings of guilty of Specii'ioations 1 a.Dd 2 of Charge rv 
and o.f Charge IV, approved the sentence but remitted ten (10) years of 
the con.fine:nent, designated the United States Disciplinary Barracks, Fort 
Leavenworth,. Kan.su, as the plaoe of oonfinement, and forwarded the record 
of trial pursuant to Article of i7a.r 6o½. · · 

3. The evidenoe supports the .findings of guilty of Charges I and 
III and their Speoi.fioations, and of Speoifioation l of Charge II, a.nd. 
there is no question a.a to those findings. With respect to Specification 
2 of Charge II there is evidenoe only that aoouaed was apprehended in 
Venioe, Ce.lifornia, on 7 April 1944 by two enlisted military polioema.n, 
that he had at that time been.absent without leave since 5 April 1944, and 
that he had in his possession two passes. One was dated from 1700 on 4 
April 1944 w 0600 on 6 April 1944, and was signed by an officer shown 
by other evidence to have been aoouaed's commanding officer. It appears 
from the extremely uager evidenoe in the reoord that this pass properly 
designated aooused's organization. The other pass was dated from 1500 
on 6 April.1944 to 1500 on 9 April 1944. It was signed by a "Cptn J.I. 
Williams, cAC•, and designated an organization whioh is not otherwiH 
mentioned in the evidence pertaining to this or any other Charge or Speci
fication (Pros. Ex. 5). The ps:sses themselves were not offered in evidence, 
nor waa there any testimony whatsoever oonoerning their legitimacy or the 
identity of the persons or organizations mentioned in them~ 

4. In the face of this meager evidence the Boa.rd holds· that the reoord. 
does not support the finding of guilty of this Speoii'ica.tion. While he wu 
absent Vl'ithout leave during a part of the period covered by ea.oh pass, 
there is no showing that the passes were false, and this essential element 
should not be presumed from that faot a.lone. Other inferences are equally 
consistent with innocence. The evidence in. the reoord does not even show 
that the puses were ma.de out in aoouaed'a name. It ie well within the 
realm of possibility that they nre properly issued to someone else in 
the first instance and thezi, oa.noelled.. The reoord ii devoid of any e'Vi
denoe to show,or from which one may infer,the ta.laity alleged in the 
Specitioe.tion. 'i. · 



--------------

(14.3) 

5. The sufficiency of the evidenoe to support the finding as to 
Charge II a.nd the legality of the sentence are not a.f'f'ected by this 
holding. 

. 
6. For the reasons stated, the Board of Revi__ew holds the record 

of tria.l legally insufficient to support the findihg of guilty of Speci
fication 2 of Cha.rge II, but legally sufficient to support the findings 
of guilty of.Specific&tion 1 of the Charge and the Cha.rge a.nd of all 
other Charges and Specifications and of the sentenoe. 

(On Leave)· , Judge Advocate. 
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ls t Ind. ~..u.
lAUG f,;pff 

War Department, J.A.G.O., - To the Comne.nding General, 
El~venthArmored Division, Camp Cooke, California. 

1. In the oase or Private George E. White (34726193), Battery C, 
778th Antie.ircra.i't Artillery Automatic Weapons Batta.lion (Self-Propelled), 
attention is invited to the foregoing holding by the Board of. Review 
that the record of trial is legally insufficient ~o support the finding 
of guilty of Speoifioation 2 of Charge II, 8.lld legally sufficient to 
support the_sentenoe, which holding is hereby approved. Upon disapproval. 
of the finding or guilty of Specification 2 of Ch~ge II you will have 
authority to order the execution of the sentence. 

' 
2. In view of. the youth of acoused and of the brief periods of 

absenO'e without leave, it is reoomm.ended that oon.sidera.tion be given 
to a reduction of the period of oontinement to seven (7) years. 

3. Yihen copies of the published order in this oa..se are forwarded 
to this off'iee they should be accompanied by the foregoing holding and 
this i~dorsement. For convenience of reference e.nd to ra.oilita.te at
tacl'ling copies of the published. order to the record in this· ce.se, plea.ae 
pla.oe the file number of the record in brackets at the end of' .the pub
lished order, a.a follows& 

(CM 260114). 

William A. 
Colonel, J,A. .D., ' 

Acting Assistant Judge Advocate General, 
In Charge of Military Justice le.ttera. 
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WAR DEPARTMENT 
A:rmy Service Forces 

In the O!fice of The Judge Advocate General 
Washington., D.c. 

SFJGN. 
CM 260157 

31 AUG 194-4 
UNITED STATES ,., ) THIRD AIR FORCE 

) 
v. ) Trial by G.C.M., convened at 

) Morris Field., Charlotte., North 
Second Lieutenant ALBERT H. ) Carolina, ;;o June 1944. Dis
CULVER JR. (0-680413) ., Air ) missal. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
LIFSCOMB, SYKES and GOLDEN, Judge Advocates 

/ 

l. The record of trial in the case of the officer named above has 
been examined by the Board o.r Review and the Board submits t2lis, ~ts 
opinion., to The Judge Advocate General. · 

2. The accused was tried upon the !ollowing Charges and Specifi
catl.ons: 

CHARGE I: Violatl.on 0£ the 96th .Article of War. 

Specification 1: In that Second Lieutenant Albert H. 
Culver,· Jr., Sectl.on R, 329th AAF Base Unit, did., 
on or about 28 May 1944., near or over the Sesqui
centennial Park., near Dentsville., South Carolina., 
wrongfully violate paragraph 16 a., 1 (d), Sectl.on 
n Army Air Forces Regulation No. 60-16, dated 6 
March 1944, by fiying a mill tar," airplane at an 
altitude less than 500 feet above the ground. 

Sped.ftcation 2a (Finding of not guilty). 

https://Sectl.on
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CHARGE II: Violation of the 69th Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty).
"' 

He pleaded not guilty to all Charges and Specifications and was found 
guilty of Charge I and the first Specification thereumer but not guilty 
of the remainfog Charges and Specifications. He was sentenced to be 
dismissed the service. The renewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48.

\ . . 
3. The evidence for the prosecution shows that about 1430 o'clock 

on 23 May 19.44 the accused took off from the Columbia Arrey' Air Base in 
an L-2M aircraft with Lieutenant Walter E. Weber as the "running quali
fied du.al• pilot !or the purpose of transition flsiDg and "shooting 
landings!'. Arter about an hour the accused piloted the plane back to 
the fl.eld !or more gasoline and again took off in the direction of 
nearby Fort Jackson near which is located Sesqui-Centennial ·Park, a 
recreational park with a lake 'Which was being used by numerous persons 
!or swimming. The accused was piloting the plane and according to 
Lieutenant Weber twice new over the lake in the park at a height of 
about 200 feet although the "indicated altitude" which he ·had diffi-
culty in observing was about. 500 feet. The plane was over the lake about 
1600 o'clock. Two sergeants who were S11imming in the lake testified that 
they recognized the plane ~s an L-2M because of its distinctive character
istics and that it twice flew over the lake l'lithin 50 feet of thE' surface 
or the irater. Although their testimony varied as to the exact time of 
the occurrence they both placed it between 1500 and 1600 o'clock and 

· were agreed that the L-2M type plane was the only one that new low 
over the lake that afternoon (R. 5-8, 9-1.3, 13-19; Pros. Ex. 1). 

The court's attention was directed to Paragraph l~ l (d), 
Section II., Army Air Forces Regulation 60-16 ot which the court was 
asked to take judicial notice and the .t'ollonng was read there!ran to 
the courtz 

"Minimum altitude of night. Except during 
take-of! and lanai ng, aircraft will not be 
operated below the following altitudes: 500 
feet above the ground elsewhere than as 
specified above" (R. 19). 

4. The accused., after explanation of' his rights as a 1'itness, testi
fied that he had noticed his altimeter shortly before 11.ying over the lake, 
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that it indicated an altitude o:f about 800 or 900 feet and could not . 
have been seen ver:r well by Lieutenant Weber who was seated in the 
rear., that he did not believe he lost more than 50 or 100 i'eet while 
flying over the lake., that he consequently was never 'Within 500 feet 
o:f the lake's surface., that he knew o:f one other L-type plane flying 
in the vicinity o:f the Columbia Air Base that afternoon and that he 
did not know the two sergeants who testified and had known Lieutenant 
Weber only a short while. Upon cross-examination he admitted knowledge 
of the regulations against low f'l.ying and upon examination by the court 
he admitted that he had been advised that the altitude at the lake ,ras 
300 feet. The .fl. ight record was adm1tted into evidence and 1 t is 
silent about the entire episode (R. 26-35; Court Ex. l). 

5 • . The Specification., Charge I., alleges that the accused on or 
about 28 May 1944 near or over tJJe Sesqui-Centennial Park., near.Dents
ville., South Carolina., wrongfully violated paragraph l½, l (d)., Section 
II ~ Air Forces Regulation No. 60-16, dated 6 March 1944 by flying 
a military airplme at an altitude of less than 500 f'eet above the 
ground. "Disobedience o:t standing orders11 is conduct prejudicial to 
good order and military discipline and consequently is violative of 
Article of' War 96 (M.c.u • ., 1928., par. 15aj. 

The evidence f'or the prosecution conclusively shows that the 
accused piloted the plane on the occasi.on in question., that the regU.la
tion was in effect and that it within the judicial knowledge of the court 
prohibited the act alleged in the Specification. The regulation is one 
of general application governing the operation of' military aircraf't nth
in the continental limits of the United States and the accused., even it 
he had not admitted his knowledge thereof'., must be presumed to have had 
constructive knowledge thereof. The evidence for the prosecution through 
the testimony of three disinterested eye witnesses who identified the 
plane., the ti.me., the place and its "buzzing" the lake., established the ·· 
accused's guilt as alleged beyond a reasonable doubt. The accused's 

. denial ot the offense is rendered umrorth;,y ot belief whan•lt is con
sidered that he adn:i.tted flying over the lake twice about·-the time in 

.question and that his own testimony contains the qlanation of wey his 
altimeter could read about 500 feet as testified to by- his •dual" pilot 
and the plane could still be within 2'.:>0 f'eet of' the 'lake. The eleva
tion oi' the location of the lake was 300 f'eet. Although neither damage 
to property nor injury to person resulted, such attendant good fortune. 
does not obliterate the of'fense. The evidence., there.fore., beyond a · 
reasonable <i:>ubt establishes the accused's guilt as alleged anci,amply 
supports the findings of guilty ot Charge I and the first Specification. 
thereunder. · 
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6. The accused is about 23 years old. The records of the Office of 
The A.djutant General show that he has bad enlisted service from 2 March 
1942 until 24 May 19-43 lihEll he was. commissioned a second lieutenant upon 
completion of O!ticers 1 Candidate School and that he has had active duty 
as an officer since the latter date. 

7. The court was legally constituted. No errors injuriously a!
fecting the substantial rights of the accused were committed during the 
trial. For the reasons stated, the _Board of Review is of the opinion 
that the record of tria+ is leg~ su.:t.ficient to support the findings 
of guilty of Charge I and the first Specification thereunder and the sen
tence, and to warrant confirmation thereof. Dismissal is authorized 

.upon conviction of a 'Violation of Article of War 96. 

~~Judge Advocate, 

M4&t4ct ,d~e ~vocaie. 

£~~ "wise Advocate, 

-4-
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SPJGN 
Cll 260157 

1st Ind• 
.. 

'l'ar Department, J • .1..a.o., 4~ll. .- To the Secret81"7 ot 1far. 
~\' \ 

\"2. $ 

l. Her81dth transmitted. tor the action ot the President are the 
record o! trial and the opinion o.f' the Board ot Review in the case ot 
Second Lieutenant Albert H. Culver Jr. (0-680413), .Air Corps. 

2. I concur in the opinion ot the Board of Review that the record • 
of trial is legally sufficient to eu.pport the 1a.ndings and sentence and 
to warrant confirmation thereof. Subsequent "to the commission ot the 
present offense, the accused has been officially charged ld.th ll'l'ong
tully seizing and choking a military policeman who was then in the 
execution of bis office, of being disorder~ in uniform in a public 
place, ot wrong.fully appearing in a public place ld.thout bis blouse 
and nth his sleeves rolled up, and of using insulting and defamatory 
language in referring to the Provost Marshal of the Tampa area, all 
in violation of Article of War 96. In view o.f' the accused's alleged 
subsequent misconduct he appears to be unworthy of clemency. I rec011-
mend that the sentence of dismissal be confirmed and ordered executed. 

3. Consideration has been given to a letter from the Deputy Com
mander, Anrr:f" Air Forces, dated 26 August 1944. 

4. Inclosed are a dra.f't ot a letter tor your signature, trans
mitting the record to the President for bis action, and a form ot 
Executive action designed to carry into effect the foregoing recom-
mendation, -should such action meet with approval. · 

... )eyron C. Cramer, 
.Ms.jor General, 

The Judge Advocate General. 
4 Incls. 

Incl l - Record o:ttrial. 
Incl 2 - Dtt. of ltr. for 

si.g. Sec. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Ltr. from Deputy Commander> 

. Army .Air Forces. 

(Sentence confirmed. G.C.M.O. 572, 21 Oct 1944) 
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WAR DEI:ARMNT 

J:rmJ' Service Forces 
In the. Office 0£ The Judge Advocate General 

Washington, D.C. 

SPJGN 
CM 260165 

2 2 AVG J9"4 
UNITED STATES ) OGDEN AIR SERVICE COMMAND · 

) 
v. 

First Lieutenant JOSEPH H. 

) 
) 
) 

Trial by G.C.M., convened at 
Army Air Field, Alliance, 
Nebraska, 'Z7, 28, and :S June 

THOMPSON, JR. (0-1576859), ) 1944. Dismissal and confinement 
Air Corps. ) 

) 
for three (3) years. Disciplinary 
Barracks. 

OPJJUON of the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLIEN, Judge Advocates 

1~·· ,.'.l'he record 0£ trial in the case of the officer named above has 
been exanp.ned by the Board 0£ Reviff and the Board submits thi.s, its 
opinion, :to The Judge Advocate General. 

_2. The accused was tried upon the following Charges and Speci£i~ 
cations: 

.CHARGE I:. Violation of the 94th Article o! War. 

Specification l: In that First Lieutenant Joaeph H. Thompson, 
Jr., Section A, 805th Arnr:r Air Forces Base Unit, did, at 
Army Air Field, .Alliance, Nebraska, on or about 25 May 
1944 cause to be presented £or payment a certain United 

. -states Government Pay Voucher, D. o. Vou. No. 23226, to 
Captain William l!. Hutchinson, finance officer at Army 
.ilr Field, Alliance, Nebraska, an officer of the United 
States, duly authorized to pay such pay wuchers, in the· 
amount of $575.40, tor pay alleged to have been due to 
one Major Raymond A. Harris, a i'ictitious person, which 
pay voucher was false and fraudulent in that there was 
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no such person as Major Raymond A. Harris, and which 
was then knoliil by the said First Lieutenant Joseph H. 
Thompson, Jr., to be false and .fraudulent. 

Specification 2: In that First Lieutenant Joseph H. Thompson, 
Jr., Section A, 805th Army Air Forces Base Unit, for the 
purpose of obtaining payment of a certain United States 
Government Pey Voucher, D. O. Vou. No. 23226, by causing 
it to be presented to Captain William H. Hutchinson, 
finance officer at A:rrrcr Air Field, Alliance, Nebraska, 
an officer of the United States, duly authorized to pay 
such pay vouchers, did, at Army Air Field, Alliance, 
Nebraska, on or about 25 May 19,44_ make and use a cer
tain paper, to wit, a War Department Form No. 336-Re
vised, D. o. Vou. No. 23226, -which paper was false and 
fraudulent in that it related to a fictitious person, 
who the said First Ll.eutena.nt Joseph H. Thompson, Jr• ., 
well knew was fictitious, and which paper was then 
known by the said First Lieutenant Joseph H. Thompson, 
Jr., to be false and fraudulent. 

Specification 3: In that First Lieutenant Joseph H. Thompson, 
Jr., Section A, 805th Army Air Forces Base Unit, for the 
purpose of obtaining the payment of a certain United States 
Government Pay Voucher, D. O. Vou. No. 23226, by causing it 
to be presented to. Captain William H: Hutchinson, finance 
officer at Army Air Field, AllJ..ance., Nebraska, an·officer 
of the United States, duly authorized to pay such pay 
vouchers, did, at Army Air Field, Alliance, Nebraska, on 
or about 25 May 1944, forge· the signature of Major Raymond 
A. Harris, a fictitious person, upon the aforesaid pay 
voucher in words and figures as follows: 

"I certify that the foregoing statement ~d ac
count are true and co1Tect; that payment therefor 
has no.t been received; and that payment to me as 
stated on the within pay voucher is not pro
hibited by any provisions of law limiting the 
availability of tJie appropriation(s) involved. 
Place to my credit with Guardian State Bank, 

Alliance, Neb. (Name signed) .R.A.IMOND A. HARRIS 
· Raymond A. Harris 

Rank Major, AC." 
Specification 4: In that First Lieutenant Joseph H. Thompson, 
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/ Jr., Section A, 805th Army Air Forces Base Unit, for 
the purpose of obtaining payment of a certain fictitious 
United States Govenunent Pay Voucher by causing it to 
be presented to Captain William H. Hutchinson, ,finance 
officer at Arrey- Air Field, Alliance, Nebraska, an offi
cer of the United States, duly authorized to pay such 
pay vouchers, did, at A:rmy' Air Field, Alliance, Nebraska, 
on or about 25 May 1944, make and use a certain writing, 
to wit, an extract of a fietitious paragraph 12 0£ 
,Special Orders No. 140, Headquarters I Troop Carrier 
Command, Stout Field, Indianapolis, Indiana, dated 20 
May 1944, which writing was false and fraudulent in 
that it related to a fictitious person and a fictitious 
assignment, which the said First Lieutenant Joseph H. 
Thompson, Jr., well knew were fictitious, and which 

· writing was then known by the said First Lieutenant 
Joseph H. Thomps~n., Jr., to be false and fraudulent. 

Clli\RGE II: Violation of the 95th Article of War. 

Specification: In that First Lieutenant Joseph H. Thompson, 
Jr., Section A, 805th Army Air Forces Base Unit., 'With 
intent to defraud the Guardian State Bank, Alliance, 
Nebraska, did, at Alliance, Nebraska, on or about 31 
May 1944., unlawi'ully pretend to Howard Lichty, a 
cashier in the said bank, that he, the said First Lieu-

-tenant Joseph H. T}lompson., Jr., was Major Raymond A. 
· Harris, a fictitious person, well knowing that the said 

pretenses were false., and by means thereof did fraudu
lently obtain from the said Guardian State Bank the sum 
of $575.40. 

CHARGE III: Violation of the 93rd Article of War. 

Specification: In that First Lieutenant Joseph H. Thompson, 
Jr• ., Section A, 805th Army Air Forces Base Unit, having 
taken an oath in an o££icial hearing before a board of 
officers appointed by letter order dated 2 June 1944, 
Headquarters Arnzy- Air Field, Alliance, Nebraska, a com-. 
patent tribunal, that ha would testify truly-, did., at 
Army Air Field, Alliance, Nebraska, on or about 3 June 
1944., w11i'ul.ly, corruptly., and contrary to such oath., 
testify in substance that he had cashed a check for one 
Major Raymond A. Harris; which testimony was a material 
matter, and which he did not then believe to be true. 
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CBA.RGE .:IV: Violation of the 96th Article of War. 

Specification: In that First Lieutenant Joseph H. Thompson., 
Jr• ., Section A., 805th Arrey Air Forces Base Unit, nth 
intent to defraud, did, at .Alliance., Nebraska., on or 
about the 31st o.! MJJ:r., 1944., unlawfully pretend to 
Howard Lichty, a cashier of The Guardian State Bank., 
Alliance., Nebraska., that he, the said First Lieutenant 
Joseph H. Thompson., Jr., was Major Raymond A. Harris., 
a fictitious person, well knowing that the said pre
tenses were false., and by means ·thereof did fraudu
lently obtain £rom the said The Guardian State Bank, 
Alliance., Nebraska., the sum of $75.40. 

The accused pleaded not guilty to all Charges and Specifications. He 
was found guilty of all Charges an:i Specifications and was sentenced 
to be dismissed the service and to be confined at· bard labor at such · 
place as the revie-wing authority might direct for· three years. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence for the prosecution show~ that on or about 24 
May 1944, the accused soJrl his car for. $1000 which was paid to him in 
the form of ten $100 travellers' checks. During that night, the ac-
cused participated in a poker game at the Officers• Club., Army Air Field., 
Alliance, Nebraska, in which there was at one time "a pot of approx:iJllately 
$2800" and "a bet of ~00 on one card". The accused lost and paid to 
Flight Officer Varner upon the latter's leaving the"game "six or seven 
$100~00 travellers' checks". The game continued and the accused continued• 
playing and losing. At the end of the game, the accused "paid off" with 
a $100 traveller check. Prior to the game, he had given a $100 travellers' 
check to pay a previous debt (R.60, 67, 71, 76-78., 81, ?5, 87). 

About five or six nights later the accused was again a partici
pant and loser in a poker game. To Lieutenant William G. Greer, whi;> was 

_one of the winners, the accused gave at the game's end two checks in the 
amount of $475 and $675 which was the total sum that the accused had lost 
in the game. In turn.,· Lieutenant Greer paid the other winners by giving 
tham his personal checks. On the following morning, the accused gave 
Lieutenant Greer some cash, a llcheck for $500 1 and a personal check for 
$213" in exchange for the two .checks which he had given Lieutenant Greer 
on the preceding night. The 11$500 check" which was introduced in evi
dence was signed by "Raymond A. Harris, Maj. A.c.n as maker but the date 
and payee were omitted. The accused at the time of delivery of the check 
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to Lieutenant Greer inserted his (the accused's) name as payee and in
dorsed it in blank. The check was deposited and "was turned down at the 
branch bank here on the post as No Account under the name o:f the signer
Df the check". Lieutenant Greer "took the check oyer to Lt. Thompson 
Lthe accusai} and infonned him of the fact that there was no account 
under that name and he said that probably the check would be good in a 
short time" (R. 61-64; Pros. Ex. I). 

Mr. Howard Lichty., cashier of the Guardian State Bank, Alliance., 
Nebraska., testified that on this same date (1 June 1944), "a person who 
presented himseil by the name of Major Raymond A. Harris" disaussed with 
him 11 his fJ.arris!} account which was supposed to have been opened on May 
31st. He wanted to close out the balance of his account. He stated he 
had issued a $500. check and wanted to Tli thdraw the balance of $75. 40". 
When ''Major Harris" was asked to identify himself, he presented an "AGO 
Card" which Mr. Lichty "examined and thought to be sufficient to prove 
that he was a Raymond A. Harris". The picture on the card "compared 
favorably" Tlith the person vlho stated that he was "Harris". The "left 
hand side of the card was torn off and the part beneath the picture was 

,cut away11 • "Major Harris" was allowed to withdraw $75.40., "the balance 
of the account". During this interview, "Harris" was .wearing "major 
insignia" and 11wore dark colored glasses, green". The record then sets 
forth the following questions and answers: 

"Q. Mr. Lichty, please look around the court room 
and point out the man who you think is Major 
Raymond A. Harris, if he is here. 

A. (Looks over entire room., spectators, and all, 
then points to accused) Right here in the 
center. 

Q. Is it ·your testimony that the man you just 
pointed out, the accused in this case, is the· 

'man who appeared before you and stated to you 
that he was Major Raymond A. Harris? 

A. He is. 

Q. Are you positive of that? 

A. Absolutely." (R. 30-33). 

A short time after his interview with Mr. Lichty, the accused 
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went to 'the office of Major, then Captain, Willi~R: Hutchinson, 
Finance Department, Section A, 805th AAFBU, and to'.ld .him that he was 
concerned about a check 'Which he had cashed for ntajor Harris" and 
given to'Lieutenant Greer who presented it to the Guardian State Bank. 
They went to the branch of the bank on the po st and were informed. by 
the manager that as a result of a visit by "Major Harris" to the bank's 
office in town earlier that day the matter had been straightened out 
and that the check wohl.d be clear-ad the next day (R. 18, 19). 

Major Hutchinson I s curiosity was aroused over the accused I s 
concern. He secured the pay voucher of "hlajor Raymond A. Harris" and 
accompanying orders (Special Orders 140, par. 12, Hq. I, Troop Carrier 
Command) directing a change in station from Stout Field, Indiana, to the 
base at Alliance, Nebraska. Th3 voucher disclosed that "Harris" had re
ported for duty at the latter station on 25 ?Jay 1944. An examination 
of the "register" revealed that no Major Harris had signed in on that 
date or within.three or four days prior or subsequent thereto. · He then 
obtained an original copy of Special Orders 140, Hq. I Troop Carrier 
Command and found that there was no paragraph 12. A photostatic copy 
of the voucher, of par. 12, Special Orders 140, of certificate of ser-

..vice and of statement on reverse side of voucher, and a certificate as 
to quarters at Stout Field were introduced in evidence. After ascertain
ing these facts, Major Hutchinson ordered that payment be stopped on the 
Government check which had been issued to pay the voucher. As a result 
of this, l'ihen the $500 check of Harris reached the Guardian State Bank., 
it was dishonored and charged to Lieutenant Greer's account (R. 19, 23, 
31; Pros. Exs·; A-F). 

By order of Headqu~rters, Alliance Army Air Field, dated 2 June • 
1944, a board of officers was appointed "to investigate and report upon 
the circumstances an:i facts surrounding and leading up to the preparation 
and, presentation" of the "Harris" voucher and the "government check" 
issued to pay the voucher. The board, so appointed, convened on 3 June 
19/44. The accused was a sworn witness before the board and was recalled 
several times, each time being reminded that he was still under oath. 
The aocused testified that he had cashed for Major Harris a check for 
~)500 from money received from the sale of his car. Later he said that 
his father had sent him the money with which he had cashed the check, 
and finally he testified "All I have told has been a i'alsehood except 
about selling rrry car" (R. 94-96, 105, ll0-112; Pros. Ex. J). 

Staff Sergeant Jack Silverston, Section A, 805th A:rmy Air 
Forces Base Unit testified that he was v.i th the "officer's pay section 
of Officer Personnel", that his duty was to make up vouchers for officers 
that the accused was military personnel officer and that his desk was ' 
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four or five desks from the accused's desk. Toward the end of 1fa.y 1944, 
he noticed on his desk "a pay voucher made out for a Major Harris" from 
which "certain things were missing". He prepared a 11buck slip" to have 
llijor Harr-ls come in which "buck slip" vras sent to "section C11 composed 
primarily of flying officers. The voucher was le.ft on his desk "waiting 
for the officer to come in. Nothing_hgppened. One day C~ tain Hawkins 
asked ~J about this voucher and Lhf./ looked through the file on /i,.ii} 
desk and there was no such voucher there". He never recaived an answer 
to his 11buck slip" (n. 9-11, 13). 

Second Ll.eutenant J. lorothy Scott, WAC, Adjutant of Section 
A, 805th Army Air Forces Base Unit, had the duty, among other things, 
of witnessing officers' signature pay cards. On occasions she signed 
her name to some cards of this kind evidencing the authenticity of the 
signatures thereon when such signatures had been previously affixed. 
On one occasion, she placed her signature on some pay cards in the Firuµice 
Office which bore only the typed name of the officers. She did not re
member whether "Major .Raymond A. Harris" appeared be.fore her for a signa
ture card (R. 15-17). 

Lieutenant Maurice B. Glassman, Section B, 805th AAFBU, testi
fied iha t on 2 June J.944, he saw the accused trying to put together his 

• ADO Card which was ,.in several pieces. There was nothing secretive about 
accused's actions 'and·he made no-effort to hide the card. Witness 
"placed no significance at all to the torn pass and had no conversation 
about it11 • He could not see the signature under the picture but recog
nized the picture as being that of the accused (R. 50-56). 

. 
4. The accused, after explanatipn of his r-lghts as a witness, elected 

to remain silent. The evidence for the defense consists of the testimony 
and stipulated testimony of eight officers, who had known the accused for 
various periods of time up to one an:i one-half years, to the effect that . 
the reputation 0£ the accused for honesty and truthfulness was good (R. 122-
125 ,_ 128-1..38) • 

A copy of WD., AGO Form No. 66-2 relating to the accused was 
introduced in evidence. Vfith the excepti. on of the first rating of 1rvsn 
which covered the period from 19 July 1942 to 5 Novl:3lllber 1942, all of 
the performance ratings given to the accused were excellent (R. 126-127; 
Def. Ex. l). . 

5. Specification l of Charge I alleges that the accused did 11at 
Army Air Field, Alliance, Nebraska, on or about 25 lJay 1944 cause to be 
presented for payment" a certain described pay voucher 11 to Captain ffl:lliam 
H. Hutchinson, finance officer * * * authorlzed to pay such" voucher 11in 
the amount of $575.40, for pay alleged to have been due to one Major 

/ 
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Raymond A. Harris, a fictitious person, which pay voucher was false and 
fraudulent in that there was no such person as Major Raymond!.. Harris 11 

as the accused well laiew. Specification 2 of Charge I alleges the ac
cused did at the same tine and place .for the purpose of obtaining pay
ment •make and use• the aforesaid pay voucher whicli was 11 false and fraudu
lent in that it related to a fictitious person, who 11 the accused "well 
knew was .fictitious, and 'Which" voucher was knOVIIl by the accused •to be . 
.false and fraudulent 11 • Specification 3 of Charge I alleges that the ac_; 
cused did at the same time and place .for the purpose of obtaining PcVment 
11forge the signature of Major Raymond A. Harris, a fictitious person, 
upon the aforesaid pay voucher11 • 

"Presenting to a paymaster a false final statement., knowing it 
to be false" is an exanple of an offe~se condemned by Article of War 94 
(M.C.M• ., 1928., par. 15012.). •Ma.king a claim is a distinct act from pre
senting it 11 and to be in violation of Article of War 94, _the 11 claim must 
be made or caused to be made with knowledge of its fictitious or dis
honest character" (M.C.M• ., 1928., par. 150,!). Forging a"signature upon 
any writing or other paper"., with full knowledge., for the purpose of 
obtaining the payment of a claim against the United States is also vio
lative of Article of War 94 (M.C.M., 19281 pp. 183, 224). 

These Specifications allege separate offenses arising out of 
one transaction which is ordinarily not the most desirable practice
(M.O.M., 1928, par. 27). In this case, however, the sentence clearly 
indicates that accused was not prejudiced by the apparent "multiplica-
tion of charges" against him. · 

The evidence for the prosecution clearly shows that during . 
the latter part of May 1944, Major., then Captain., Hutchinson, the finance 
officer., received a pay voucher in the amount of $575.40 for the month 
of 1i!ay 1944, bearing the signature of "Raymond A. Harris" whose rank 
was "Major, AC11 , as ·claimant, and issued in payment of said voucher a , 
check to the Guardian State Banlc., Alliance., 'Nebraska., in accordance with -

. instructions contained 1n the -voucher. · 

_ Although there is no direct proof that the accused 11made 11 the 
voucher or caused it "to be presented" to the Finance Officer or. forged 

· the signature thereon. of the alleged fictitit>us claimant there is ample 
proof to justify the inference that he did so. The accused's position 
as Military Personnel Officer afforded him ample opportunity to prepare 
and .forward the voucher to the Finance Officer. The attempt to have 
the voucher submitted through routine channels was frustrated when the 
noncommissioned officer on whose desk_ the voucher had been left by 
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an unknovm person found that it was incomplete and sent out a "buck slip" 
requesting 111.lajor Harris" to see him. After that, the voucher disappeared 
from his desk and next appeared as having been paid, although it reached 
the Finance Officer through other than established channels. No witness 
testified that the accused 'signed the voucher in the name of "Raymond A. 
Harris".· However, there is included in the evidence a check signed by 
"Raymond A. Harris" which the accused asserted in a conversation with the 
cashier of the bank on which it was drawn had been ma.de and issued by him, 
which signature was thus available for comparison with the signature ap
pearing on the voucher, also in evidence. "Any admitted or proved hand
writing of faJ person shall be competent evidence as a basis for com
parison * * * by the court ·to prove or disprove" the genuineness of hand
writing of such person which is in dispute (M.C.M., 1928,par. 116,a; see 
also 28 USCA, sec. 638). The court, therefore, had sufficient evidence 
before it on which to base a finding that the accused actually signed 
the name "Raymond A. Harris" to the. voucher. 

The presence of the accused at the bank holding himself out 
as ''Major Harris", his having in his possession a few days prior to this 
a check signed by 11hlajor HaITis11 , his certification of copies of orders 
pertaining tcf "Major Harris", and the apparent nonexistence of this 
''Major Harris", are facts indicating that the accused himself prepared 
the voucher in question f'nd caused it to be presented to the Finance 
Officer in order that he might obtain from the Government the amount 
claimed in the voucher to assist in defraying the gambling obligations 
which he had incurred. The indications are that the accused was solely 
responsible for the entire transaction which is impelled to some extent 
by bis attempting to exercise full control over the use of the .funds paid 
by check in satisfaction of the claim expressed in the voucher. The evi
dence beyond a reasonable doubt excludes any fair an:i reasonable hypothesis 
save that of guilt (Dig. Op. JAG, 1912-40, sec. 395 (9)), and is sufficient 
to support the court• s findings of guilty of Specifications 1, 2 and 3 of 
C~ge I and of Charge I. 

6. .:lpecification 4 of Charge I alleges that the accused did "make 
and use*** an extract of a fictitious paragraph 12 of Special Orders 
No. 140, Headquarters I Troop Carrier Command", which 11was false and 
fraudulent in that it related to a fictitious person and a fictitious 
assignment" -which the accused knew was false and fraudulent, and used 
to obtain payment by the Gove.nunent of the aforesaid voucher. 

The making and using of a false writing or other paper in con
nection with a claim against the Government constitutes a violation of 
Article of War 94 (M.C.hl • ., 1928, par. 1509.). 

The prosecution's evidence shows that an extract _ccpy of the 
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aforesaid paragraph 12 of Special Orders No. 140, certified by the ac~ 
cused as authentic, was attached to the fictitious pay voucher, and ~ 
that Special Orders No. 140 contained in fact no paragraph 12. The 
attendant circumstances are deemed sufficient beyond a reasonable doubt 
to justify the court's findi~s of guilty of Specification 4 of Charge 
I and of Charge I. 

7. The Specification of Charge II alleges that the a::cused "with 
intent to defraud the Guardian State Bank, Alliance, Nebraska" unlaw
fully pretended to the bank I s cashier that he was 11Major Raymond A. 
Harris, a fictitious person, well lmowing the said pretenses were false, 
and by means thereof did fraudulently obtain from the said Guardian State 
Bank the sum of $575.4011 • 

For an officer, with fraudulent intent, to represent himself 
as a fictitious person and by means thereof to obtain money is conduct 
unbecoming an officer and gentleman and a violation of Article of War 
95 (See Dig. Op. JAG. 1912-40, sec. 453 (25); M.C.M., 1928, par. 151). 

Tne evidence for the prosecution clearly shows that ·the ac
cused presented himself to the barit 1 s cashier as "Major Harris" and 
by his representations and by. use of his torn AGO card convinced the 
cashier of his identity as the fictitious "Major Harris" sufficiently 
to have the cashier give him the sum of $75;'40, the amount remaining 
in 11Harris' 11 account after. deducting the outstanding ~500 check which 
he had drawn and given to a third party. It appears, however, that the 
$500 check was-not paid by the bank because the Government stopped pay
ment on the $575.40 che<¾ which had been forwarded to the bank for the 
11Harris11 account. Thus, the evidence is sufficient beyond a reasonable 
doubt to support only so much of the Specification as involves a finding 
of fraudulently o~taining the lesser included amount of11$75.40", and 
legally sufficient to support Charge II. 

. 8. The Specification of Charge IlI alleges that the accused in vio
lation of his oath testified falsely before a certain board of officers 
that 11he had cashed a check for one Major Raymond A. Harris". 

This alleges perjury which, as an offense condemned by Article 
of War 93, 11is the willful and corrupt giving, upon a law.f'ul oath * * * 
in a judicial proceeding or course of j~tice, of false testimony material 
to the issue or matter of inquiry" (M.C.11., 1928, par. 1491). . . 

The prosecution's evidence shows that the accused testified 
under oath before the stated board of officers that "he had cashed a 

- 10 -

https://of11$75.40


(161) 

check Bor $50Q/ for ona Major Raymond A. Harris11 • It also shows that 
not only was "Major Harris" a fictitious person but that the accused 
himself pretended to be "Major Harrisn and asserted that he had drawn 
and issued the check in question. In his subsequent testimony before 
the board, the accused stated that all that he had "told has been a 
false-hood except about selling /pii} car". The fact was unquestionably 
material to the inquiry. 

That the accused I s admission before the board that this state
ment was untrue did not purge him of his false testimony is now clearly 
established. "The crime of perjury is complete when a deliberate material 
false statement is made and nothing thereafter done can alter the situa
tion11 (CM NATO 154,; Vol. III, Bull. J.An, P• 13). 

It is pertinent to consider whether the accused's testimony was 
given "in a judicial proceeding or course of-justice". The status of the 
board of officers is determinative of this question. The board was duly 
appointed't.o investigate and report upon" the facts relating to the voucher 
of "Major Harris" and check issued in payment therefor which involved in 
effect an investigation of a "fraud on, or attempt to defraud, the Govern
ment, fa.nil an iITegularity or misconduct of * * * J:aiJ officer of the Army". 
The investigation cons.tituted a case "in 'Which a iaw of the United States 
/_sec. 183, Rev. Stats., as amendei/ authorized an oath to be administered and 
a false statement of a material matter made by a witness under oath in the 
course of such investigation amounted to perjury within the purview of sec
tion 125, Federal Penal Code of 1910 ***embraced in those crimes*** de
nounced by the 96th Article of War" (CM 201765, Dig. Op. JAG, 1912-40 sec. 
451 (52)). . 

The evidence, therefore, establishes a so-called "statutory perjury" 
in violation of Article of War 96 (CM 198262, Dig. Op. JAG, 1912-40 sec. 451 
(52) rather than "common law perjury11 w.hich is violative of Article of War 93, 
and is sufficient to support only so much of the findings of guilty of Charge 
Ill and its Specification as involves findings of guilty of· perjury as alleged, 
in violation of Article of VIar 96. · 

9. The Specification of Charge IV alleges that the accused "with intent 
to defraud" unlawfully pretended to a named cashier of the Guardian State 
Bank, Alliance, Nebraska, that he "was Major Raymond ·A. Harris, a fictitious 
person, well knOlling that said pretenses were false, and·by means thereof 
did fraudul.ently obtain .from the said * * * Bank * * * the sum of $75.4on. 

"Obtaining property for monei} under false pretenses" is properly 
charged as a violation of Article of War 96 (Dig. Op. JAG., 1912-40, sec. 
454 (51)). 
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The facts discussed in paragraph 7 apply equally here. The 
allegations are substantially alike, the primary dif'ference being that 
one is laid under Article of War 95 and the other under Article of War 
96. There is no legal objecti.on to the allegation of the same offense 
under different Articles of War so long as the offense violates each 
Article (M.C.M., 1928, par. 151) but the 1Visdom in so doing.is not always 
apparent.· The accused, however., is not prejudiced thereby-. The findings 
ot guilty of Charge IV and its Specification are supported by the evidence • 

.10. The accU:sed is 26 years of age. .The records of the Office of The 
Adjutant General show that he was "inducted on 17· January 1941, was com
missioned· as a second lieutenant on 3 July 1942, and was promoted to first · 

. lieutenant on 10 March 1943~ 

ll. The court was legally constituted. No errors injuriously a!i"ecting 
the substantial rights of the -accused were commltted during the trial. In 
the opinion of .the Board of Review the re(?ord of trial is legally' sufficient 
to support only so much of the court '.s finding o:r guilty of the Specification 
of Charge Il as involves a finding of guilty of the Specification substi
tuting the lesser sum of"$?5.4on for the larger sum of "$575-40"., and le
gally Slf'ficient to support onl.y so much of the Specification of Charge 
III and Charge m as involves a finding of guilty of the Specification 
as a violation of Article of War 96., legallJ' sufficient to support all the 
other Charges and Specifications, and the sentence., and to warrant confir
mation thereof. Dismissal is authorized for a violation of Article ot 
War 94 or 96 and is mandatory upon con'Vi.ction o;t a violation of ·Article of•, 
War 95. . -

___(.._On__.;;;Le_a~v;..;e.,)______, Judge.Advocate. 

~4<~4:.,,,,::£~ J11dge Advocate. 

~~k ·Judg. A<ITOcate. • 

-12 -

https://doing.is
https://objecti.on


(163)
SPJGN 
CM 260165 

1st Ind. 

War Department, J.A..G.o., 31 AUG 1944 - To the Secretar;r of War. 

1. Here'lli th transmitted tor the action of the President are· the 
record ot trial and the opinion of the Board of Revi8W' in the case ot 
F.l.rst L1:eutenant Joseph H. Thompson, Jr. (0-1576859), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much ot the court's 
finding ot guilty 0£ the Specification ot Charge ll as involves a .tind:ing 
ot guilty ot the Speci.t'1cation substituting the lesser sum. of $75.,40 .tor 
the larger sum ot $5?5.401 legally su.f'fial.ent to support only so :mu.ch o.t 
the Spec1£ication of Charge llI and Charge III (J...lr. 9.3) aa invol'Y8s a 

. finding of guilty of the SpecUication as a TioJa ti.on of Article ot ll'ar 
96, legally sui"£icient to support the .tindi.Dgs of guilty of all the other 
Charges and Specifications, mld the sentence am to warrant contirmation 
thereof'. I reCOJ!llllend th.at the sentence be coni':l.rmed and ordered executed. 

J. Consideration has been given to the attached letter i"rom the 
Honorable Samuel. D. Jackson, United States Senate, dated 23 August 1944., 
requesting clemency £or the accused. 

4. Inclosed are adra.tt ot a letter tor your signature., trans
mitting the record to the President for his action, and a fonn of kecu

., tive action designed to carry- into ettect the foregoing reconmendation., 
should such action meet with approval. 

~ Q . CD.,.._~-

U3ron C. Cramer., 
Major Oener&l, . 

The Judge .Advocate General. 

4 Incls. 
Incl 1 - Record ~ trial. 
Incl 2 - Dft. of ltr. tor 

sig. Sec. oflra.r. 
Incl 3 - Form or Executive 

action. 
Incl 4 - Ltr. from Honorable 

Samu.el D. Jackson. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed. G.C.M.O. 533, 
26 Sep 1944) 
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(165)1'u\R LEPART1£NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGK 
C1{26ol83 3 AUG 1~4 

UNITBD STATES ) 92ND INFANTRY DIVISION 
). 

v. ) 
) 

Trial by G.C.M•., convened at 
Fort Huachuca., Arizona, ·12 

Second Lieutenant CLIFFORD E. ) 
GODLEY (0-1293939)., Infantry.) 

July 1944. · Dismissal., total 
forfeitures., confinement for 

) five (5) years. 

OPINION or the BOARD OF REVTu"'W 
UON, IJOYSE and SONENFIELD, Judge Ad.voestes 

1. The record of trial in the case of the officer named above 
has been'e.xamined by the Board of Review and the board submits this, 
its opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications: 

CHA.IDE: Violation of the· 61st Article of War. 

Specification 1: In that Second Lieutenant Clifford Godley, 371st 
Infantry., did, at Fort Huachuca., Arizona, on or about 0730, 
8 May 1944., fail to repair at the fixed time to the ai:pointed 
place of assembly. 

Specification 2: (Finding ~f guilty disapproved by the reviewing 
, au t.l-iori ty). · 

Specification 3: In that Second Lieutenant Clifford Godley, 371st 
Infantry, did, without proper leave, absent himself from his 
company at Fort Huachuca., Arizona from about 0600., 10 May 
1944 to about 0930., 13 May 1944. 

Specification 4: (Finding of not guilty). 

Specification 5: In that Second Lieutenant Clifford Godley., 371st 
Infantry, did., without proper leave., absent himself from his 
company at Fort Huachuca., Arizona., from about 0600., l June 
1944 to about o6oo., 5 June 1944. 
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Specification 6: (FL"lding of guilty disapproved by the reviewing 
authority). 

He pleaded not guilty to the Charge and all its Specifications, and was 
foµnd not guilty of Specification 4 and guilty of the Charge and all other 
SEecificRtions. No evidence of previous convictions was intro~uced. He 
was sentenced to dismissal, total forfeitures, and confinement at hard 
labor for five years. The reviewing authority disapproved the findings 
of guilty of Specifications 2 and 6, approved the sentence, and forwarded 
the record of trial for action under Article of Har 48. 

3. Summary of the evidence 

a• Specification 1. (Failure to repair to the appointed place · 
of assembly at 0730 on 8 May 1944.) 

The only witne:~s for the prosecution was First Lieutepant 
Bayard c. Fisher, 371st Infantry, who was Executive Officer of accused's 
company until 28 l,ay 1944, and thereafter its Commanding Officer (R. ?, 
13). He testified that standard operational procedure in the battalion 
of l'lhich the company was a member was for officers to report in person 
-t:,o their company orderly rooms every morning. Witness acquainted accused 
with this procedure when accused first reported to the company for duty. 
Accused had followed the procedure on occasions thereafter (R. 12, 13). 
On the morning of 8 May witness remained in the orderly room all morning, 
after the company had moved ou~. Accused did not report at 07.30, nor at 
any time thereafter (R. 9, 10). _ 

ll,. Evidence for defense, Specification 1. 

Second L:i.eutenant. Asa G. Murray, 371st Infantry, testified 
that he ocqupied the same room in the officers I barracks as did accused, 
and that on 8 1:iay they had breakfast together. At approximately 0720 
they left ress and walked together as far as accused's orderly room, which 
accused entered (R. 26, 27, 36). 

Q... Specification 3, (Absence vtlthout leave from his company 
from 06oo, 10 I1!ay 1944, ·to 0930 on 13 jJay 1944.) 

. - Lieutenant Fisher testified that accused did not report to the 
company at 0600 on 10 May 1944, and that he (witness) did not see ac
cused du.ring the period of 10 Ma.~r to 13 Uay, although witness was on 
duty in the company orderly room durine that time (R. 10, 14). 

The company morninG report for 11 May showed accused fran duty 
to absent without leave as of 0600 on 10 May and that for 13 May showed 
hi:rn from absent without leave to duty as of 0930 on 13 May (R. ?; Pros. 
Ex. A). 
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lL. Evidence for defense, Specification 3. 

LieutenE!nt lFurray testified that he and accused had breakfast 
together on the mornings of 10, ll, 12, and 13 :,ay, and that after 
breakfast they had set out together for their respective organizations. 
Witness stated that he saw accused enter the latter's orderly room, 
which was directly across the street from that of the witness, and in 
plain view from the front window (R. 36, 39). 

h Specification 5. (Absence mthout leave fr~n his company 
from 0600, l June 1944 to 0600, 5 June 1944). 

Lieutenant Fisher testified that accused did not report to the 
company orderly room for duty between 0600 on l June and o6oo on 6 June 
(R. 10). The company morning report for 1 June showed accused from duty 
to absence without leave as of 0600 on that date, while that for 7 June 
showed accused from absent without leave to duty as of 06oo on 5 June 
(R. 8, 9; ~os. Ex. C). 

Lieutenant Fisher ~dmi tted that he had seen accused in the 
company area during this period. Accused several times came into the 
orderly room after retreat was over, to see if he had any mail. Ap
parently nothing was said between them; accused just came in, looked 
around, and departed without comment (.R. 16-18). Witness also admitted 
having been encountered by accused, in the company of Second Lieutenant 
Herbert c. Mc"Jilson, in· a corridor of the officers I barracks between 
1200 and 1300 of 2 June, at which· time accused asked witness 'Why he had 
been carried absent without leave. Accused was not present with the 
company fo~ duty prior to or _subsequent to that hour (R. 16, l?). 

!.a. Eyidence for defense, Specification 5, 

Major Percy R. Turnley, 597th Field Artillery Battalion, 
testified that a reclassification board met "infrequently and at quite 
short notices" during this period, and that accused ~as several times 
called before it. The evidence does not disclose 1Iajor · Turnley' s exact 
relationship to the board. He was, however, directed by the president 
of the board to have accused summoned before it for questioning "at 
least three t:il!les". This he did by telephoning accused's ·reg:il!lent. He 
was in.fanned by the. reg:il!lent that the not;i.ce would be pas·sed down to 
accused through channels, which would include his company. "it.ness 
would not state 0£ his O'WD. knowledge that the swnmonses reached accused's 
company, but accused was present at the times the board desired him. 
The board meetings did not occupy all of the time covered by the allega
tion of this specification, and the board did not meet before 0830 
(R. 23, 24) • · . -

Lieutenant licWilaon testified that he •s with accused in the 
officers' barracks on 2 June, 1944, when they met Lieutenant Fisher. 
Accused and Lieutenant Fisher engaged in angry words, during the course 
of which accused asked, "Yi'by did you ca!'ry me AWOL?", to 'Which Lieutenant 
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Fisher replied, "Well, you are 11 • Upon accused's mention of the reclassi
fication board's proceedings, Lieutenant Fisher said that_he did not care 
'What accused was doing, that he was •not going to stick liiJneck out for 
nobody", and that he was going to have accused court-i'.rartialled at the 
first opportunity (R. 28). Accused and witness then left. i'litness 
further testified that he and accused wre together ~ery day from 3 June 
to· 5 June, but did not make clear where they were, except to say that 
they were in different companies (R. 28-30). 

lliajor Turnley testified tba~ accused once mentioned to him that 
ha had been carried as absent l'ti.thout leave by Lieutenant Fisher, and 
this despite his hav:ing told Lieutenant Fisher of his whereabouts. Wit
ness saw Lieutenant Fisher "the next day0 and told him that accused had 
been before the reclassification board. Lieutenant Fisher. told witness 
that he knew that (R. 23). 

. Lieutenant Fisher, called as a witness for the defense, testi-
fied he had met accused and Lieutenant Mc"iiilson in the officers' ba?'-

. racks. He admitted the conversation between himself and accused and 
that he had said that he would not stick his neck out for anybody•. He 
stated that ha told accused that ha would continue to be reported absent 
without leave until he reported for duty. Witness admitted the angry 
w6rds between them, but denied that he had threatened to court-martial 

. accused the first chance he got (R. 34). He denied having received any 
instructions from the regiment to excuse accused from formations during 
any day covered by the period from 1 June to 5 June for the purpose of 
attendance at reclassification board hearings, and stated that he did 
not know specifically of these hearings or of accused's 'Whereabouts 
until 6 June, at Vihich time he talked to Major Turnl~ (R. 32-34). Ac- . 
cused had no pennission from him to be absent (R. 34). After the 
conversation with :Major Turnley witness corrected the morning report 
as of 7 June (R. 35). Presumably Prosecution's Exhibit C is a copy or 
the report as corrected,.for the defense was given an opportunity during 
a recess to examine the originals, and did not further allude thereto in 
the course of the trial (R. 35, 36). 

Accused stated that he f'ully understood his rights as a witness 
and that he elected to r~in silent (R. 39). . 

· 4. The Board of Review is of the opinion that there is competent 
evidence in support of the findings of guilty of the Charge and each 
Specification as fina~ approved by the reviewing authority. 

Vihile a witness for the defense testified that he saw accused 
enter his crderly room on the morning of 8 May; accused I s own canpany 
commander testified that accused did not report at the assigned hour and 
that he did not see accused thereafter on that day. The court was at 
liberty to beli~e the one witness and·to disbelieve the other, and we 
are unable to say that the court etTed. 
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The same observation may be made concerning the sufficiency of the 
record as to Specification 3. It should also be noted that the offense 
charged is absence from his canpany. Accused's mere presence i,n camp, 
or even in the area, which is the ultimate fact suggested by Lieutenant 
Murray's testimony, would not, even if established, suffice to absolve 
him of the offense charged and established by Lieutenant Fisher's testi
mony. 

One thing stands out in the conflicting welter of testimony 
which surrounds the offense charged in Speci.fication 5. That is that. 
wherever accused was on those days, and whatever may have been his 
reasons therefor, he was rur!i: present with his company for duty, which 
is the offense alleged. His witnesses attempt to establish that his 
presence was required before a reclassification board. It is clear, 
however, that its proceedings did not occupy.all of the days covered, 
nor all of any one day. The defense itself.does not suggest that he 
was present ot times when he was not before the board. If we may specu
late, it appears that accused was using his occasional absence for this 
purpose in an effort to provide a general excuse for his absence through
out the period. On the basis. of the record, he does not make out a de
fense adequate to neat prosecution's prima facie case. 

5. War Department records show that accused is 2.2 years of'. age. 
He is a high school graduate, and was employed as a garage·mecr.anic prior 
to his voluntary enlistment in the Army on .21 Jaruary 194.2. He attended · 
'lhe Infantry School, and upon graduation therefrom on 17 September 1942, 
he was commissioned a second lieutenant, Infantry, on 18 September.1942. 
At the· time he was recanmended for attendance at Officers' Candidate 
School, his connnanding officer stated that accused 1s character was 
"excellent" and said of his qualities ef leadership that he was of "well 
above average intelligence". 

6. 'Iha court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial. 
rights of the accused were comnitted during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to sup
port the findin:3s of guilty as approved by the reviewing authority and 
the sentence and to warrant confirmation there·of. Dismissal is authorized 
upon conviction of a violation of Article of War 61. 

. h t~~ ,Judge Advocate, 

-;?'~ ,).:;;>?. , Judge Advocate,~~ 

~~ Judge Advocate,/ ~) 
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1st .Ind. 
" . . . G 1944 - . \ 

Wa.r Department, J.A.G.O.12 AU - To the Secretary of Wa.r. 

1. Herewith transmitted for the aotion of the President are the 
· reoord of tria.i' and the opinion of the Boa.rd of Rni81f' in tm oue of 

Seoond·Lieut•~t Cliff'ord B. Godley (0-1293939), Infantry.. . , 

. z~ I oonour in the opinion of the Board of Review th&t the re,:,ord 
ot trial is lega.lly sui'fioient to· support the f'1nd.1ngs of gullty, as 
approved by the renewing authority, al:ld the aent,noe ·and to warrant 
oonfirmation t.hereof. · The Staff Judge Advooa.te states, · 

•rua .ottioer is-now the subject of reclassification 
prooeedings which, although approved by this hea.dquarters, 
ha.ve not· a.a yet been approved by higher headquarters~ There 
are at lea.at f'our known diaciplina.cy actions against this 
accused, having been ta.ken intermittantly tram September, 
1943, to April, 1944. • • •• - - · · _ 

· In view of this 8.Ild in view of the failure to repair to the appointed 
~lace of assembly a.nd the two absences without leave of which he was 
convicted in .the instant case, I recommend tha.t the sentence be con
firmed, that the forfeitures 8.Ild confinement be remitted, and that the 

· sentence a.a thus modified be ·carried into execution~, 

3. Inclosed a.re a. draft of a letter for your•signaturetre.ns
mitting the record to the President· for his action and a form of Exe
cutive action designed to carry into effect the recommendation here
inaboy_e made, ahould such action·meet with approval. 

~-~.,.~<>--~ 

}4yron C. Cramer, . . 
Major General, 

The Judge Advocate General. 
3 lncla. · 

Inol.1-Record of tria.l. 
Incl.2-Drtt•.of ltr. for 

sig. Sec. of War. 
Incl.3-Form of·Ex. action. 

(Senteroe c:on!inned wt confinement and forfeitures remitted. 
G.C.M.O. 509, 22 Sep 1944) . 
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· WAR DEPARTMENT 

. .lrm;r Service Forces 
In the 0££ice of The Judge Advocate General 

Washington, D. c • 

., 
SPJGV 
CM 26ol98 

UNITED ,STATES 

v. 

Major EDWiRD I. POLSLEY 
(0-202178), Infantry. 

'SEP 1944 
EIGHTH SERVICE COWJ.lND 

ARMY SERVICE FORC~ 
T~ial by G.C.M., convened at 
Dallas, Texas, 7 July 1944. 
Dismissal., 

OPDUON of the BQAPJ) OF REVmv 
TAPP?, IWMOOD and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General.· 

2. The accused was _tried upon the following Charges and Specii'i-
cations1 

CHARGE Is Violation oi' the 95th Article of War. 

Specii'ication la (Finding of not guilty). 

Specitication 21 In that Major Edward I. Polsley, 1882nd 
Service Unit; Eighth Service Command, did, at Camp Maxey, 
Texas, on or about 25 April 1944, with the intent to 
deceive First Lieutenant W. A. McKenzie, Finance Depart
ment, Post Disbursing Officer, Camp Maxey, Texas, of
ficially state to the said F1rst Lieutenant VI. A. McKenzie 
that one Imogene V. Polsley, El Paso, Texas, was his 
lawful wife by. signing a pay- and allowance account 
voucher (War Department Form No. 336a - Revised) to t~t 
effect, which statement was known by the said W.ajor Edward 
I. Polsley to be untrue in that the said Major Edward I. 
Polsley was then and there legally married to on~ Louise 
Taylor Polsley. · 

Specii'ication 3: In that Major Edward I. Polsley, * * *, did 
at-Camp Maxey, Texas~ on or about 12 May 1944, with the 

• 
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intent to deceive First Lieutenant w. A. McXenzie, 
Finance Department, Post Disbursing Officer, Camp 
t!axey, Texas, officially state to.the said First Lieu
tenant w. A. l,IcKenzie that one Imogene v. Polsley, El 
Paso, Texas, was his .lawful wife by signing a pay and 
allowance account voucher ("iiar Department Form No. 336a -
Revised) to that effect, which statement was known by 
the said Major Edward I. Polsley to be untrue in that 
the said Major Edward I. Polsley was then and there 
legally married to one Louise Taylor Polsley. · 

· Specification 4: In that Major Edward I. Polsley, *·* *,
being then and there lawfully married to Louise Taylor 
Polsley, who was then living and from whom 'he, the 
said Major Edward I. Polsley, was not divorced, did, 
at Prisoner of War Camp, Camp Maxey, Texas, on divers 
occasions from about 23 April 1944 to about 14 May 1944, 
wrongfully, falsely and with .the intent to deceive, 
introduce a woman, one Imogene Zuler, as his wife to · 
the officers then and there on duty at the Prisone~ of 
'tfar Camp, Camp t.:axey, Texas, and their wives, when in 
fact the said Imogene Zuler was not the wife of the 
said Major Edward I. Polsley, as he, the said Major 
Edward I. Polsley, then well knew. 

Specification 5: In that Major Edward I. Polsley, * * *; 
being then and there lawfully married to Louise Taylor, 
Polsley, who was then living and from whom he, the 
said Major Edward I. Polsley, was not divorced, did, • 
at Officers' Mess No. 1, Camp Maxey, Texas, on or about 
5 May 1944, wrongfully, falsely and with the intent to 
deceive, introduce a woman, one Imogene Zuler, as his 
wife to the officers of the 1882nd·Service Unit, Eighth 
Service Command, Camp Maxey, Texas, and their wives, 

.when in fact the said Imogene Zuler was not the wife of 
the said Major Edward I. Polsley, as he, the said UJajor 
Edward I. Polsley, then well kne~. 

CHARGE IIs Violation of the 96th Article of War. 

_Specification: In that.Major Edward I. Polsley, * * *, 
being then and there lawfully married to Louise Taylor 
Polsley, who was then living and from ~.hom he, the said 
Uiajor Edward I. Polsley, had not obtained a divorce, 

• 
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did, at Paris, Texas, from about 23 April 1944 to 
about 14 May 1944, wrongfully and unlawfully live .and 
cohabit with Imogene Zuler~· a female person. · 

The accused pleaded not guilty to all Charges and Specifications @d 
was found not guilty of Specification l of Charge I and guilty of all 
other Specifications and of all Charges. No evidence ot previous con
victions ~as introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
or trial for action under Article of Uar 48. 

3. To support generally all Specifications and Charges, the 
prosecution introduced evidence to prove that Louise Taylor Polsley, 
whose two previous marriages had been terminated by divorce, met ac
cused in September 1943 while he was commanding officer of Tonkawa 
Prisoner of War Camp, Oklahoma. Accused courted her for some two or 
three months thereafter and they married at El Campo, Texas, on ·21 
December 1943, after accused had been.transferred to Camp Hulen, 
Texas. They lived together in the vicinity of Camp Hulen until 14 
January 1944 when accused was sent to Camp Gruber, Oklahoma, on 
temporary duty (R. lg-3, 24). Mrs. Polsley then went to Tulsa,· 
Oklahoma, where accused visited her the week end following his trans
fer to Camp Gruber (R. 5). Apparently accused returned to Camp Hulen, 
Texas, shortly thereafter, failed to correspond regularly with Mrs. 
Polsley·and finally during a telephone conversation with her in early 
February 1944 he admitted in response to her direct.question that. he 
did not care to live with_her any longer (R. S, 9). Although in 
subsequent telephone conversations .and in correspondence Mrs. Polsley 
suggested she be permitted to join accused, he was not receptive to 
this proposal and eventually in March 1944 he wrote her that their 
marriage was unfortunate from his point of view and suggested that a 
divorce be obtained (R. 11, 12., 13; Pros. Ex. 3). On or about 17 
June 1944, service of papers in a divorce action commenced by accused 
in El Paso Comity, Texas, was made upon Mrs. Polsley (R. 14; Pros. Ex. 4). 
The divorce had not been granted, however; up to the date of trial 
(R. 16, 18). Mrs. Polsley had not seen accused since their separation, 
occurring the latter part of January 1944, until.the day or the trial or 
accused on these charges, 7 July 1944 (R. 7). . 

In support or Specifications 2 and 3 or Charge I the prosecution 
introduced evidence to show that on his pay vouchers submitted to the 
finance department for the months of April and May 1944, accused listed 
Imogene V. Polsley, El Paso, Texas, as his lawful wife. Accused received 
no more pay and allowances than he would have received it, his lawful wife, 
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Louise Polsley, had been named on these vouchers (R. 26-29, 32; Pros. 
Ex. 5). Accused submitted his June pay voucher after an investigation 
of the present char~es had been·commenced and on that voucher a different \ 
name (not disclosed) appeared as the name of accused's wife (R. ,3,3). 

· A'.f'ter having been properly warned of his rights accused freely and 
voluntarily admitted to the investigating officer that the statements on 
these vouchers showing his wife's name as Imogene V. Polsley were untrue 
(R. 78-81; Pros. Ex. 9). . · · 

In support of Specification 4 of Charge I the prosecution 
introduced evidence to show that on or about 23 April 1944, accused 
arrived at the Prisoner of Uar Camp, Camp Maxey, Texas, where he had 
been assigned to duty as commanding officer. Be was accompanied by a 
woman whom he introduced as his wife to First Lieutenant and Mrs. Andrew 
Tomasi (R.- 34-.36). On or shortly after 2.3 April 1944, accused also _intro• 
duced this same woman as.his wife or as Mrs. Polsley to Captain Jimmie 
Dooley .(R. 4.3-45), First Lieutenant Tilman N. Gibson (R. 50, 51, 56) 1Captain John A. Moore (R. 58), and Captain Herman W. Graupner (R. 66J, 
all on duty at the prisoner of war camp. Until sometime during the 
middle of May 1944 this woman was·rrequently observed about the prisoner 
of war camp, at the officers' mess where she dined two or three evenings 
a week with the accused and also in accused's quarters at the camp. During 
this period she was ·introduced by accused as his wife to various officers 
at the prisoner camp and was treated by the personnel of the prisoner· 
oamp, an aggregate of some 17 or 18 officers and some 225 enlisted men, 
as the wif~ of their commanding officer (R. ,36-.38, 42, 45-47, 51, 52, 

'59, 61, 64). . 

On 14 May 1944,· a birthday party for accused was held at the 
prisoner of war camp at which this woman was'present with accused. He 
introduced her as his wife to the various officers and their wives - . 
present at the gathering and, at the conclusion or the party accused 
arose and stated that, on behalf' of his wife •and himself, he wished to 
thank'them for the celebration (R. 40, 41, 46, 65) •.. ·. . 

After accused had been properly warned of' his rights he· 
voluntarily admitted to the investigating officer that he was married 
to Louise Taylor and that,.when he reported for duty to the prisoner ot 
war camp on 2.3 April 1944, he was accompanied by- a woman named Imogene 
Zuler whom he introduced to various officers and their wives, by whom she 
was accepted.as his wife, both about the prisoner camp and at the Qirthday-· 
party rald on 14 Mq 1944 (R. 78-81; Pro~ •. Ex. 9) • · · . 

..4•. 
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In support or Specification 5 or Charge I the prosecution 
introduced evidence to show that on 5 May 1944 a party was he~d at 
Officers' Mess No. l, Camp Maxey, which was attended by Colonel Annin, 
the commanding officer or Camp Maxey, his executive officer, Lieutenant Colonel 
M"orley, and numerous other officers and their wives~(R. 38, 39). Accused · 
and this same woman attended the party being seated opposite each other 
at a table occupied by several other officers and their wives (R. 38, 39,
54, 55, 60, 71, 72). She was introduced to the group as his wife or as 
Mrs. Polsley (R. 59, li>). Captain Theodore s. Maffett and his wife who 
were also present at this gathering had met accused's wife, Louise Taylor 
Polsley, while she and accused were keeping company prior to their mar-
riage (R. 68, 70). He had heard that she and accused had married, had· 
thereafter seen accused at Camp Gruber and congi-atulated him thereupon, 
and had in turn been thanked.by accused who then directed the conversation 
into other channels (R. f:f}, 70). They sa~ accused at this party with a 
woman who was not Louise Tqlor Polsley and, although they chatted with 
them, they were not formally introduced to accused's companion (R. 71, 72). 
Later accused requested Captain Maffett not to inform anybody at Tonkawa 
Prisoner of War Camp that he had attended this party with a female · 
~ompanion (R. 72, 73). 

Accused freely and voluntarily admitted to the investigating 
officer that Imogene Zuler was not his wife, that she had attende_d this 
party with him and that he there introduced her to various officers and 

· : their wives, by whom she was accepted as his wi.t'e (Pros. Ex. 9). 

In support of' the Specification of Charge II the prosecution· 
introduc~d evidence, in addition to the evidence hereinabove summarized, 
to show that sometime between 23 April 1944 and the middle of May 1944 · 
accused informed Lieutenant Gibson, his adjutant, that he was living at 
Camp Paris Tourist Courts about seven miles from Camp Maxey (R. 53). . 
Accused in fact was registered at the tourist camp from 23 April 1944 
to 14 May 1944 where he and a woman in her early thirties bccupied 
cabin No. 26, which was furnished with-a double bed for sleeping ac
commodations. During their stay several calls came to the office of 
the tourist camp for Mrs. Polsley and when informed of the calls ac
cused's cabin companion would answer the telephone (Pros. Ex. 6). · 
Other occupants of cabins at the tourist camp saw a middle-aged major 
and a dark, slender woman about 30 years of' age coming from and going 
to cabin 26 during the period of time from the latter part of' April 
until the middle of May 1944 (Pros. Exs. 7, 8). 

Accused freely and voluntarily admitted to the investigating . 
officer that he lived with Imogene Zuler, although they had never been 
married, from 23 April 1944 to 14 May 1944 (Proa. Ex. 9) • 
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·4~ The accused elected to remain silent and no evidence was 
presented by the defense. 

5. An essential element of the offenses alleged in Specifications
2; 3, 4 and 5 or Charge I and the Specification of Charge II is that the 

.woman who was represented by accused to be his wife was not in fact his 
lawful wife. Evidence establishing that Louise Taylor Polsley was ac
cused I s lawtul wife when he co~itted these acts and that she had not 
lived with him or even seen him since January 1944 is found 1n the. 
testimony of iirs. Louise Polsley and in accused's confession. Although 
it is generally established both in our federal courts and court-martial 
procedure that a wife is incompetent to testify against her husband 
(Cyc. of Fed. Pros., 2nd ed., Vol. 9, p. MJ+; I~CM1 19281 par. 120g), an 
exception to this rule is that: · · 

"A wife may testify against her husband without his 
consent whenever she is the individual or one of the 
individuals injured by an offense charged aeainst her 
husband. ~hus in such cases as bodily injuries in
flicted by him upon her, bigamy, polygamy, or unlawful 
cohabitation, abandonment of wife and children, or failure 
to support them, or using or transporting her for 'white . 
slave' or 1Jllmoral purposes, the wife may testify against 
her husband; but she can not be compel_led to do so" (LiCI1;, 
1928, par. 120g). 

From the foregoing it is apparent that Mrs. Polsley was competent to 
testify in support of the Specification of Charge II alleging accused's 
unlawful cohab~tation with Imogene Zuler. Her testimony, coupled with 
accused's confession that he lived with Imogene Zuler as alleged plus 
the prosecution's evidence concerning their occupancy of a cabin at a 
tourist camp, conclusively- sustains the findings of guilty of the Speci
fication of Charge II and Charge II. 

\ Likewise, the testimony of Louise Polsley that she was the 
wife of accused and was not with him at the time he committed the acts 
alleged as, offenses in Specifications 2,, 3, I.,. and 5 of Charge I, plus 
the other evidence introduced by the prosecution, would establish the 
commission of these offenses particularly when considered in conjunction 
with accused's confession. However, it is not absolutely clear that any 
of these offenses so "injured" Louise Polsley as to render her a 
competent witness with respect to any one of them under the exception 
to the general rule (A~M, 1928, par. 120g}. In any event the findings 
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may be sustained-on other grounds. There is sufficient other evidence 
in the record to establish the corpus delicti and render the accused's 
confession competent and admissible. It is established by competent 
evidence that Captain Theodore s. Maffett knew Louise Taylor when·ac-
cused was courting her; that, having heard accused had married her, he 
congratulated accused sometime before the events in question occurred 
and accused acknoTiledged the felicitation; that he saw accused at tha 
party at Officers' Mess No. l_with a woman who was not Louise Taylor and 
whom_accused had introduced as his wife to others both at this party and 
about the prisoner of war camp; that thereafter accused asked Captain . 
Ms.ffett not to write anyone at his old station that he had attended this· 
party with a female companion. Although Captain A'iaffett 1s knowledge of 
accused's marriage to Louise Taylor was based on hearsay, nevertheless, 
accused's acknowledgement of the captain's congratulations was sufficient 
to justify an inference by the court that the marriage had taken place. 
Accused's request to Captain Maffett indicated accused did not wish it 
known in Oklahoma that he was being seen in public at Camp Maxey, Texas, 
with a woman other than Louise Polsley and is some evidence indicating 
that his marriage to her had not been terminated. Thus, the corpus 
delicti of the offenses alleged in these Specifications 2, 3, 4 and 5 
was sufficiently. established and accused's confession was competent and 
admissible 1n evidence as to the offenses ·alleged 1n each one of these . 
Specifica_tions (MCM, 1928, par. l~J Dig. Op. JAG, 1912-40, •sec. 395 (11)). 

Specifications 4 and 5 do not constitute an unreasonable 
multiplication of offenses _(MJM, 1928, par. Zl). Although the time 
element of Specification 5 falls wit~in the continuous time element 
covered b;r Specification 4, the latter offense was committed at the 
Prisoner of War Camp, Camp Maxey, Texas, while the former offense oc
curred at Ca.mp Maxey proper during a gathering of the officers of all 

· installations under the jurisdiction of the commanding-off'icer of Camp 
Maxey. Another and a larger officer personnel were than imposed upon 
than the smaller contingent associated with the prisoner of wu camp. 
The wrongful introductions made at these two places to a-differing. 
officer personnel do not constitute "one transaction, or what is sub
stant~ one transaction" within the prohibition.against unreason
able multiplication of charges (M::M, 1928, ·par. Zl). l'he offenses . 
alleged in Specifications 4 and 5 were also properly charged as 
violatiom of Article of' War 95 (2 Bull. JAG 312). · · . 

The offenses alleged in Specifications 2 and 3, the making 
or false official statements, are not dependent upon whether or not 
the insertion of a name other than that of accused's wife resulted in 

( . 
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monetary loss to the 'United States. The gravamen or the offense is not 
injury or damage produced by the false statement; it is the failure ot 
the individual officially to speak truthfully which is objection.able. 

From all or the foregoing, it is the opinion of the Bo~d of 
Review that the evidence also sustains the findings of guilty of 
Specifications 2, 3, 4 ~d 5 or Charge I and Charge I. 

6. t~. A. Leslie Jackson of Dallas, Texas, individual counsel for , 
accused, requested that he be permitted to personally appear before the 
Board of Review in behalf of his client. This request was granted and 
Mr._Jackson was accorded a full hearing on ";9 August 1944. 

7. The accused is about /J3 years of age. He enlisted in the 
Nebraska National Guard on 23 November 1914 and was honorably dis- , 
charged on 31 December 1916. He reenlisted in the Nebraska National 
Guard on 'Z7 June 1917, was drafted into World War s_ervice on .3 August 
1917, served o~erseas f'rom 5 June 1918 to February 1919 and was honorably 
discharged on 12 February 1919, He accepted a five year appointment as 
second lieutenant in the Officers Reserve Corps on 28 July 1924,_was 
federallyrecognized·as a first lieutenant, Texas National Guard, on 
24 May 1926 and was promoted to captain on 11 November 1940. He was 
inducted into active federal service on 25 November 1940, was relieved 
on 11 November 1941 and transferred to Texas Inactive National Guard as 
captain on 12 November 1941. · He was recalled to active duty on limited 
service 'Z7 March 1942 and was promoted to JDajor 19 October 1942. In 
civilian life accused O'lfned and operated a wholesale automotive supply 
store. 

~.. The court was legally constituted and had jurisdiction or the 
person and the offenses. No errors injuriously affecting the substantial 
rights or the accused were conunitted during the trial. In the opinion 
of the Board: or Review the record ot trial is legally sufficient to sup
port the findings or guilty, to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
or a violation of Article or War 96 and mandatory upon conviction o! a 
violation or Article of War 95. 

----~~~----~---.."-' Judge Advocatel 

, '·Judge Advocate. 

-s-
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-SPJGV 
·c• 26019a 

1st Ind. 

War Department, J.A.G.o., \1 SEP 1944 - To the Secretary ot War. 

1. Herewith are transmitted for the action of the President 
the record ot trial and the opinion of the Board ot Review in tbe 
case ot Major Edward I. Polsle:, (0-202178), Infantry. 

2. I concur in the opinion ot the Board ot Review that the 
record ot trial is legally sufficient to support the findings ot 
guilty-, to support the sentence and to warrant confirmation of the 
sentence. The accused was round guilty ot making two false official 
statements, guilty ot two offenses ot introducing as his wite a woman 
not his wife to brother officers and their wives, all in violation ot 

· Article ot War 95, and guilty- of living and cohabiting with a woman 
not his wife, in violation of Article ot War 96. He was !Sentenced to 
be dismissed the service. I recommend that the sentence be confirmed 
and carried into execution. 

3. ,Consideration bas been given to the inclosed letter t'roa . 
the Honorable w. R. Poage, House of Representatives, requesting clemency
on behalt·or accused. 

4. Inclosed are a draft of a letter tor 70ur signature, trans.: 
mitting the record to the President tor his action, and a form ot 
Executive action designed to carry into etfeot the foregoing recom
mendation, should such action meet with approval. 

~Q..~~ ... 

Jl;yron c. Cramer, 
Major General, 

4 Incls. The Judge Advocate General. 
Inel.1-Record ot trial. 
Inol.2-Ltr t'r WR Poage, 22 .Aug 44. 
Incl.3-Dft ltr tor sig S/.1. 

_-Incl.4-Form ot action. 

(Sentence confirmed. G.C.M.O. 564, 14 Oct 1944) 
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WAR DEP.ARTMENT 

Army Service Forces 
In the Of'f'ice of' The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 260202 

7 AUG· 1944 . 

UNITED STATES ) SPOKANE AIR SERVICE CO!iiM1ND 
) 

v. ) 
) 

Tri.al by G.C.. M., convened at 
Gore Field, Great Falls, Montana, 

Second IJ.eutenant IEROY J. ) 'Zl June 1944. Dismissal and 
MILLER (0-733694), Air Corps. ) total f'or.feitures. 

OPINION of' the BOARD. OF REVD..T 
LIPSCOlm, SIXES and GOLllEN, Judge Advocates 

l. The Board of' Ravie,r has examined the record of' trial in the 
case of' the officer named above and submits this, its opinion, to The 

_Judge Advocate General;. · 

2. The accused was tried upon the f'ollowing Charges and Spec1.f'1-
cations: · · · · 

CHARGE I:, Violation of' the 93rd Article o£ War. 
(Finding of not ·guilty). 

Specification: (Finding of not guilty). 

CHARGE II:. Violation of the 94th Article of War. 

Sped..f'icat:1.on: In that 2nd Lieutenant LeRoy J. :Miller, 
· Air Corps, ?th Ferrying Squadron, 557th J.AF Base 

Unit, (Seventh Ferrying Group), Ferrying Division, 
Air Transport Command, Gore Field, Great Falls, 
Montana, did, at Gore Field, Great Falls, Montana, 
.for the purpose of obtaining ~ent of Claims 
against the United States by presenting to the . 
Finance Officer at Gore Field, Great Falls, Montana, 
an officer of the United States~ authorised to 
approve and pay such claims, on or about the 30th 
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day of April, the 31st day of May, the 30th day 
of June, the 31st day of July, the 31st~ of 
August, the Joth day of September., the 31st day • 
of October., the 30th day of November., and the 
31st div of December., all in the year of 1943, 
submit vouchers for pay and allowances which were 
false and fraudulent in that he failed to set 
forth and deduct on each of the nine· vouchers a 
Class "E" All.otment debit of $~8..00, which amount 
was being paid dl.rectly to the allottee each month 
by- the Office of Dependency· Benefits, Newark., New 
Jersey., the said 2nd Lieut~nant LeRoy J. Miller 
well knowing at the time that the vouchers were 
false and fraudlµent. · 

CHARGE m: Violation of the 95th Article of War. 

Specification: In that 2nd Lieutenant IBRoy J. Miller, 
Air Corps., 7th Ferrying Squadron., 557th AAF Base 
Unit, (Seventh Ferrying Group), Ferrying Division., 
Air Transport Command., Gore Field, Great Falls, · 
Montana., did, at Gore Field, Great Falls, Montana, 
during the period of 30 April 1943 to 31 December 
1943, inclusive,·knowingly, feloniously, and up
la.rl'ully submit to the Finance Officer at Gore 

_· Field, Great Falls, Montana, an officer of the 
United States duly authorized to approve and pay 
claims.,. false pay and allowance vouchers and obtain 
thereon the sum of $208 per month for a period of 
nine months, a total of $1872 in excess of the pay 
and allowances due him for that period, and did 
knowingly-, feloniously and unlawfully appropriate 
and convert the same to bis own personal use .and 
benefit. 

The accused pleaQ.ed not guilty to all Charges an:i Specifications. He 
was found not guilty of Charge I and its Specification, guilty- of Charges 
II am III an:i the Specifications thereunder,. and sentenced to be dis
missed the service and to forfeit all.~ aw allowances due or to become 
due. · The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 50½. The record of trial. 
has been treated as if forwarded under A,rticle o:t War 48. 

J. The evidence for the prosecµtion shows that on l Febrµary 19~ 
the accused authorised for an indefinite period of time Qommeneing 1 .April 
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1943 a Class E allotment of his pay in the amount of $208 par month, 
to the First National Bank, Baltimore, Maryland, to the credit of his 
ldfe, Virginia Hynson Miller. Payment of the first installment of 
the allotment was rece:i.ved by the bank on 12 May 1943 and' succeeding 
payments were receivad each month thereafter until 3 .April 1944. All 
of the ~nts of the allotment were credited·to the joi."lt checking 
account of accused and his llife (Pros. Ex:s. 2, 7). ' · · 

Despite having made the allotment, and llithout corresponding 
with the bank to llhich the allotment had been made to ascertain whether 
it was being paid, the accused executed mont~ pay- vouchers to the 
Finance Officer, Gore Field, Great Falls, Montana, tor April 1943 through 
December 1943, which indicated that no Clas& E allotment bad been .made. 
The amount of each voucher was paid in J:ull to the accused. Furthermore, 
the accused failed to notify the Finance Ollice at Gore Field, as re
quired by Army Regulations, that he, the accused; had made a Class E 
·allo1ment. In fact the Finance Officer's attention was first called 
to the existence of the accused's allotment by a·letter from the office 
of Dependency Benefit during the micxile of January 1944. Thereafter 
in an interview with the Finance Officer the accused·stated that he 
did not have the money necessary to repay the amount of the allotment. 
The Finance O.t'ficer then informed the accused that the allotment would 
have to be discontinued and that the accused could not receive his 
January pay (R. s-10, ll-14,; Pros. Eu. 3, ?). 

Lieutenant Colonel James w. Luker, Deputy Commanding Officer 
of the ?th Ferrying Group, Gore Field, Montana, testified that in Octo
ber or November 1943, he was told by the accused that the latter had 
made an allotment to a Baltimore bank for bis wife I s support. He sug
gested to the accused that he wire the bank and ascertain w.hether the. 
allotment was being paid because he (the accused) might be drawing 
•double payn. A short time later., the accused reported to. Lieutenant 
Colonel Luker that the matter of accused's allotment had been taken 
care of and 11it·was all settled"., leading Colonel Luker •definitely 
to understand he Lt,he accuse!{/ had· sent the wire and the matter was 
taken care ofll (R. 25-30). · 

Staff Sergeant Albert P. Abdun-nur of the Finance Department 
at Gore Field, testified that "in the spring of 1943" the accused re
ported to him that he, the accused., had made a Class E allotment which 
was not being- deducted from his pey- and that he, Sergeant Abdun-nur, 
advised the accused to see "Captain Jones of the allotment department" 
and to "bang onto the money and pay it back". On cross-examination., he 
testified· that it normally takes about two months for al'l allotment to 
become e!fective or for an allotment to be discontinued (R. 30, 31). 

-3-



(184) 

( 

· ·~ the investigation 0£ the Charges against him, the ac-
cused submitted a voluntary- sworn statement to- the investigating otfi- ·. 
cer llhich the prosecution introduced in evidence 1li th.out objection. 
In this statement the accused. said that he had made the allotment to• 
his wii'e, from whom _ha had separated, because of the illness 0£ his··" 
son, that he had received letters from his wife in April and liq, 194'.3, 
to the effect that the allotment was not being paid, that ha assumed 
that •the allotment had gone astray" as had a previous allotment for. 
War Bonds, and he "sent her money from /fdi/ payer, that in May" 194'.3, 
he had consulted Sergeant .Abdun-nur at the Base Finance Office as to 
a previous allotment i'or another purpose who referred him to Captain 
Jonee and advised him "to hold on to the money.n, that he reported the 
matter to Captain Jones who said that he 1i0uld "check into the matter", 
and that he heard nothing .further until January l!j44 ~t which time he :· 
applied for discontinuance of the allotment. The accused also stated 

.that in SeptE111ber 1943, his -wife informed hi.m that she had been re
ceiving the allotment money since June 1943, that shortly after this, 
he talked with Lieutenant Colonel Luker who advised him to wire the 
Baltimore bank and ask the number of payments of the allotment which 
bad been made to it, that he 1'eilt the wire "but received no answer to 

· it• and that he also 

lfwent to the Finance Office and asked Sergeant 
Abdun-nur what /_he, the accuseil should do in · 
regard to this allotment and ffiergeant. Abdun-nti7 
again stated there was nothing the Finance Office 
could do; that they could not deduct it from ffe_iJ 
pay because they had no official notification from 
the Oi'.f'ice of Depend§,ncy Benefits; * * * fi,,nd hi} 
advised .["the accuseg/ to keep the money until such 
time as the matter could be straightened out and 
then reimburse the Govenunent11 • 

In April 1944, the accused •submitted a letter., thro:u&h Capt. McGuire, 
to the Secretary of War in which ffii} stated that ~y wouJd pay back 
$100.00 a month" !or a designated time and too balance in one lump sum 
but that he had not had a reply to his letter. He .further stated that 
~ had not the "slightest intention o.t perpetrating fraud upon the 
Gove~ent" and. that during this time : until 1 October 1943 be had tfi.ittle 
opportunity to properly look into the matter of these allotrnent~ because 
he spent so much time on duty away from his stati.on (R. 38-41; Pros. E:x:. 8), 

4. The accused., after an explanation had been made as to his right 
to testify or to remain silent, testified that he was "told to hang onto 
the money" and that helBd "the moneytt with him (R. 42, 43). On cross-
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examination, he testified that he kept "the moneyn_;· wlµ.ch amounted 
to $840, in a sock placed in the drawer of a chiffonier of a young 
lady's apartment "down town", that he maintained accounts with the 
Great Falls National Bank and the First National Bank of Great Falls, 
Montana, into which ha deposited his pay and "per diem• and from 
'Which ha nthdrew each month a sufficient sum for his "little sock 
pool" to P83' the monthly "overpayment" of a previous allotment in
volved in the Specification of Charge I (an offense of which he was 
found not guilty), that in this manner he saved .enough to P83' this 
previous allotment and "part of the other", and that no arrangements 
to return the money to the Government had· been made in the absence 
of approval or the Secretary- of War to whom ·the accused had written 
two months earlier. 

Also on behalf of the defense, the stipulated testim:>ny of 
Virginia H. Miller, the accused's wife, was introduced. Her testimony 
was that she had been notified by the aeeused in March 194.3, that ha 
had made her a monthly allotment of $20'8 for which she would receive . 
her first check on about l April 194.3, that a.t'ter she wrote her husband 
of her son's ill health and of failure of payment of the allotment's 
installment in April the accused sent her money each month from May 
throy_gh October, 1943, and that the "allotment checks started coming to 
/fier/in May_l943 and a~ /_i.ccusei/ kept sen~ /jj.eiJ money .varying each 
month from ~175.00 to ;$2~.00 per month LSh§J was under the .impression 
that he was sending Lferf extra money to help cover jpeiJ heavy expendi
tures during the said montlis•. In SeptE111ber she wrote her husband 
•thanking him for the extra help and· he immediately wrote 5.ei/ and 
said he did not uns.erstand because he was only sending money to cover 
the allotment LSh§/ .bad not been receiving". She then informed him 
that her "allotment had commenced in May 1943n. · 

s. The Specification under Charge II alleges that the accused "for 
the purpose of obtaining payment of claims against the United 'states" -
on designated dates in each of the months from April tcr December 1943, 
did "submit vouchers for pay and allowances which were false and b-audu
lent in that he failed to set forth and deduct on each oi the nine • 
wuchers a Class 11E11 Allotment debit of $208.00, which amount was being 
paid directly to the allottee each month by the Office of Dependency 
Benefits, Newark, New Jerseyn, the accused "well knowing at the time 
that the vouchers were false and fraudulait.• 

"Presenting to a p~ster a false final statooient, knowing it 
to be false" is definitive of a.'l offense under Article of 'War 94 (M.C.M., 
1928, par. 1502). 
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The evidence tor the prosecution conclusively shows that the 
accused submitted vouchers for pay and allowances to the Finance Offi
cer at Gore Field., Montana., :for. the designated months and that he--"fai]a d 
to set forth and deduct a "/iionthli} Class E Allotment debit of $208.00" 
which he had authorized to be paid to a Baltimore bank for his wife. 
The evidence further shows that the allotment was authorized to be made 
from his pay for the month "commencing April 1., 1943., and expiring in
definite" and that the first installment was paid on 12 May 1943 c!Jld 
succeeding installments each month thereafter during the alleged period 
of ti.me. Althour;h the evidence indicates that the accused .during the 
spring and fall of 1943 discussed, re§pecti-vely., with a sergeant in the 
Finance Department and with the Deputy Commanding Officer of the 7th 
Ferrying Group the ii.lotment which he had made, it disclo~es that he 
took no action whatever to rectify the record but, to the contrary, 
continua d thereafter to submit ,cu.chars without deducting the allot-
ment from ·them. Furthermore, the accused informed the Deputy Command
ing Officer a short time after the afores.aid interview that he had wired 
the bank and that the matter had been adjusted -when, as a matter of fact., 
the accused never did get in touch vd:th the bank about the allotment. 
According to the evidence for. the defense, the accused was specifically 
informed by his wife in September _that payments o:f installments of the 
allotment had been made in May and in each month thereafter. Neverthe-:
less, the accused continued th,e submission of his monthly pay vouchers 
with complete disregard of the allotment. The evidence., therefore., 
shows beyond a reasonable doµbt that the_ accused connnitted the alleged 
offense and amply supports the court I s £i):iciing of guilty of Charge II 
and its Specification. -i~ 

6. The Specification under Charge III alleges that the accused 
•during the period of 30 April 1943 to 31 December 1943" through •false 
pay and allowance vouchers" which were 11lmowingly., feloniously and un
lawfully" submitted did obtflin thereon a total sum of $1872 in excess 
of the amount due him for that. period which total sum of $1872 he ndi.d 

· lmowingly., feloniously and unla-w:fu.Uy appro.priate and convert the same 
to his own personal use and benefit 11 • 

Article of War 95 under which this. Specification is laid •in
cludes acts made punishable by arq other Article of War, provided such 
acts amount to conduct unbecoming an.officer arxl. a·gentleman; thus an 
officer who embezzles milltary property violates both this and the pre-
ceding Article" (M.C.M• ., 1928.,_par. 151). _ 

The evidence for the pro~ecution set forth in paragraph 5 of 
, this opinion applies to the allegations of this Specification. In addition., 
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the evidence shows that the accused was paid during the alleged period 
the full amount of each voucher. This establishes an overpayment o:t 
$].872 which the accused used for bis own benefit. The possibilit;r o:t 
his having endeavored to establish a reserve to return to the Government 
the amount of the overpayment is not so impe~1 .in the light o:r the 
other evidence which the court acting within its prgvince believed, as 
to negative the EUistence of his :unlawful appropriation of this mone;r 
w.i.th :full knowledge of the .existence o:r the allotment which is mani:feated 
b;r the evidence adduced by the pro;:.ecution. The evidenc·e, tberetore, 1.8 
suf'ficient to support beyond a reasonable doubt the court's Nnd1ng o:r 
guilty ,of Charge m and its Specification. · 

7. The accused is about 29 years of age.· The records of. the Office 
of The Adjutant General show enlisted service :from 17 r.arch 1942 until 
3 December 1942 when he was commissioned a second lieutenant. 

8. · The court was legally constituted. No errors injuriously 8£
fecting the substantial rights of the accused were cominit_:ted dllring the 
trial. For the reasons stated, the Board o:t Review is of the opinion 
that the record of trial is legally suf'ficient to support the findings 
o:f guilty of Charges II and III and the Specifications thereunder, and 
the sentence, and to warrant confirmation thereof. Dismissal is authorized 
upon a conviction of a violation o:f Article o:t Viar 94 and· is mandatory upon 
a convictl.on o:£ a violation of Article of War 95. 

Judge Advocate. 

' 
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SPJGN 
ClL 260202. 

1st Ind. 

War Depari:Aent, J.A.G.o., 2 3 AUG IM'-: To the Secretary of War. · 

"' 
1. Herell'ith transmitted for the action of the Fresident are 

the record of trial and the opinion of the Board of Rerl.811' 1n the 
case of Second Lieutenant LeRoy J. !tiller (0-733694), Air Corps. 

2. I concur in the opimon of the Board of Revi811'' that the 
record of trial is legally sufficient to support the findings md 
sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and or~ered executed. ·. 

.). Incloaed are a draft of a letter for your signature, trm s
. m;itting the record to the President for his acti·on, and a form. of · 

Executive action designed to carry into effect the foregoing recom
mendation, should such actlon meet 1dth approval. 

Myron c. Cramer, 
Major General, 

The Judge J.dvocate General• 

.3 Incls. 
Incl 1 - . Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl .3 - Form of.Executive 

action. 

(Sentence confirmed. o.c.11.0. 575, 21 Oct 1944) 
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In the Office of The Judge Advocate General 
Washington, D. C. 

SFJGV 
cri: 260211 

9 AUG 194.f 
U H I T E D S T A T E S ) 71ST INFANTRY DIVISION 

Trial by G.C.M., convened at 
Fort Benning, Georgia, 6 July

Private P.ALP:•C. WHEELIS )I 1944. To be hanged by the neck 
(7007224), Cornpany B, 66th until dead. 
Infe.ntry. ) 

OPiliION of the BOA."lill .OF REVIEi'l 
TAP?Y, ILIW:.;OCJD and Ti!EVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in 
the case of the above-named soldier and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: 
~ 

Violation of the 92nd Artic~e of War. 

Specification: In that Private- Ralph c. Ylheelis, Company "B", 
66th Infantry, did, at Post Exchange l{umber 26 Beer 
Garden, Fort Benning, ·aeorgia, on or about 3 June 1944, 
with malice aforethought, willfully, delibera~ely, 
feloniously, unlawfully, and with premeditation kill 
one Private First Class John H. r,:ussetter, a, human being, 
by stabbing him with a knife. 

The accused pleaded not guilty to and was found guilty of the Charge 
and Specification. Evidence of two previous convictions was introduced. 

· He was sentenced to_be hanged by the neck until dead. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

J. The prosecution introduced evidence demonstrating that about 
7 p.m. on 3 June 1944, accused and Technician Fifth Grade James v. V.artin, 
Private Willard J. Muncy and Private Wilson Jones were drinking beer at 
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" 
the 14th Infantry Post Exchange, Fort Benning, Georgia (R•. 43, 44, 56, 
81). Afier an hour or two they moved on to the 66th Infantry Post Ex
change where they drank beer in the adjoining beer garden from about 
9:10 p.m. until about 10 p.m. (R. 44, 48, 56, 81). Muncy consumed some 
12 or 15 bottles of beer, Jones had about 15 of them and, although there 
is no evidence as to exactly how many accused consumed, it was not more 
than 15 bottles (R. 49, 61, 87). By 10 p.m. Corporal Martin and Muncy 
were under the influence of alcohol but were not drunk (R. 48, 50, 66, 
71, 85). Accused was in a similar condition but likewise was not drunk. 
Although he began cutting capers such as "jumping up on a tree, acting 
like a monkey" he.behaved normally otherwise, having no difficulty with 
his speech or balance (R. 48, 49, 50, 60, 61, 85). However, the consump
tion of alcohol generally put accused "in more of a quarrelsome mood" 
(R. 51). Accused I s party was talking loudly and then began singing, until 
accused instructed the others to be silent while he sang alone. 

At a nearby table were seated Technician Fifth Grade Catesby 
T. Jones, Private Louis V. Lafayette and the victim, Private John H. 
Mussetter (R. 44, 56, 64, 67). Apparently a remark was made by someone· 
in Mussetter 1s party concerning accused'e voice ~nd he proceeded to 
their table, walking across the intervening table tops, and squatted 
upon the top of it. At the same time Corporal Martin, Jones and Muncy 
walked to Mussetter's tabl~ to borrow some cigarettes. As one of·ac
cused's group was passing Corporal Jones• cigarettes around some of 
them were spilled upon the ground and Corporal Jones protested stating 
th&t he had no more and would not be able to obtain any until the next 
day (R. 45, 'YT, 64, 67, 68, 82). It was now shortly afier 10 p.m. and 
the only illumination in the beer garden was that afforded by the light 
above the doorway of the Post Exchange (R. 54, 61, 78, 89). 

Apparently accused's party took offense at Corporal Jones• 
protestations. Accused, in a squatting position on the table, com
menced to argue and Corporal Jones told him to be quiet (R. 45, 68, 
97, 98). Muncy joined the argument, challenged Corporal Jones to fight 
and told him to remove his eyeglasses. The latter reluctantly removed 
his glasses, Corporal Martin took them and, as Corporal Jones turned 
to see what had happened to them, Muncy struck him without warning and 
knocked him unconscious (R. 45, 57, 64, 68, 82).· Mussetter who bad 
tried earlier to prevent any argument rose from his seat to come to 
Corporal Jones' assistance (R. 64, 69). Accused jumped from the table, 
approached Mussetter and they grappled together for a few seconds 
locked in each other's arms until Mussetter, crying that he had been 
stabbed and bleeding freely, slumped upon one of the benches and 

' toppled to the ground (R. 46, 58, 60, tfi, 74, 75, 78, 83, 90, 96). 
Accused walked to the gateway of the beer garden and then broke into 
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a run fieeing from the scene f'ollowed by Corporal Martin who saw . 
blood on Mussetter•s lef't arm as he passed (R. 62, 70, 72, 84, 89, 90). 
J.cc.-µsed ~d a reputation f'9r_ dex~erity in using a knif'e having been · 
knQJJn to draw it f'rom hi!J pocket and open it 1n a single motion (R• .39, 
49, 85). · · 

Between 101.30. and 11 p.-11. a· sentinel of' the guard on Post 4 
called :the guardhouse and.promptly therea!'te:r: Sta!'! Sergeant Leonard 
H. Wagner, sergeant of' the guard, hastened to the Post Exchange and 
round Mussetter lying on the ground . between two tables, bleeding, 
mumbling and gasping £or breath. He was placed 1n a military- vehicle 
and taken to the station hospital (R. 10, 12,14115). ill those 1n 
the beer garden, including Muncy and Jones, were taken to the guard .. · 

· house (R. 45, 59). Mussetter was examined at the hospital about . 
10150 p.m•. by a medical o.f'f'icer, Captain Henry C. Holliday, and was 
pronounced dead on arrival. He was round to have been stabbed by a 
sharp instrument in the chest at the origin of the aorta and also 1n 
the lef't arm (R. 16). The chest wound which was about 1.5 cm long 
and about·lO cm deep caused a laceration ot the lett lung and of'the 
aorta which 1n turn produced a massive hemothorax and hemopericardimn, 
causing accused's death (R. 20, 21}. Even if' a doctor had been present 
at the time of the stabbing Mussetter's lif'e could not have been saved 
(R. 18). Although a blood analysis revealed the presence of' alcohol-

- in his system, it was insufficient in quantit7 to have made Mussetter 
intoxicated (R. 21} •. 

About 101.30 p.m. this same evening Private Orville L. Roue 
saw accused sitting on the steps ot the doorway to the latrine of his 
barracks. Accused was apparently in pain suf'fering from an injuey- to 
his ankle or !'oot. Accused gave Rouse a knife and asked him to keep 
it for accused (R. 33, 34}. Apparently Sergeant Elwyn F. Samuelson 
was aroused b,y their con:versation and he accompanied accus.ed who was 
out of breath and distraught to the station hospital (R. 34, 91). · 
Captain Holliday examined accused at the hospital and round he had a 
fractured ankle. He also noticed bloodstains on accused's right 
trouser leg. Although accused had been drinking Captain Holliday 
was of the opinion he was not drunk (R. 16, 17, 24). . 

Meanwhile, Rouse. examined the kni"re accused had given him, · 
noticed that it was stained with blood and placed it under the barracks' 
porch (R. 35). The following morning he notified an officer or his 
company-, First Lieutenant James E. Bangs, and showed him where he had 
concealed it. Lieutenant Bangs thereupon notified regimental head
quarters and subsequently the knife was removed b,y military- police. 
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Lieutenant Bangs also observed that there was blood on the knife 
(R. 35;.37). A chemical analysis or this blood revealed it to ,be 
or human origin and or blood type •o• (R.· 28). Mussetter 1s blood 
was also or type •o• while accused's was of type "B1 (R. 38). 

At a lawr unstated time Muncy saw accused at the station 
hospital and accused asked Muncy what he had revealed about the 
events of this evening. When told that Muncy had said nothing ac
cused replied.he also had said nothing and was not going to say 
anything~ He further stated that he could not be given a sentence 
ot over 15 years inasmuch as a life sentence amounted to that in 
the Army (R. 47, 48, 54). 

Major W~ter F. Schmidt, 66th Infantry, ,fl. member and the 
recorder of an investigating board, interviewed accused at the 
hospital· on .or about 4 June. Arter accused had been f"ul.l.y warned 
of his rights he stated tha1, he was at the Post Exchange drinking 
beer on the previous evening, knew he had a knife in his possession 
at one time during that day, and remembered vaguely returning to 
his barracks and sitting on the steps of the latrine. The following 
day he remembered that he had given the knife to someone in the 
latrine. (R. 54, 55) • · · 

Major Edward R. Janjigian, division neuropsychiatrist ot 
the 71st Infantry Division, visited accused at the post stockade 
and gave him a typical psychiatric examination to determine if he 
suffered from mental aberration·. As a result of the examination 
Major Janjigian was of the opinion that accused possessed a , 
psychopathic personality but had no mental aberration and was sane . 
on 3 June 1944 (R. 94, 95). It was also his opinion that an individ
ual· possessing accused's attributes tends to become arrogant and 
overbearing after the consumption of liquor (R. 95). 

4. No evidence was presented by the defense and accused having 
been advised of his rights elected to remain silent. 

5. Murder is the unlawful killing of a human being with malice 
aforethought. Unlawful means without legal justification or excuse. 
If one kills in.self-defense the killing is legally excusable. How
ever, the doctrine of self-defense is only applicable if the person 
kill1ng (a) was not the aggressor (b) has reasonable grounds to believe 
he must kill to save his own life and (c) has retreated as far as he. 
can {:t.x::M, 1928, par. 148~). It is qµite apparent from the evidence 
that this doctrine is inapplicable here inasmuch as the accused was 
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the aggressor, he was in no danger of losing his life at any time 
during his short tussle with Mussetter and, moreover, he provoked 
the encounter rather than retreated from it. 

Malice aforethought does not mean hatred or personal ill 
will or even an actual intent to take life. An intent to inflict 
grievous bodily harm upon any person or knowledge that the act which 
causes death will probably caus_e grievous bodily harm establishes· 
malice aforethought (I,DM, 1928, par. 148,1). It is clear from this 
record that accused intentionally stabbed Mussetter with a knife 
during their encounter and then fled hurriedly from the scene. The 
intent to inflict grievous bodily harm is established by accused's 
act of stabbing L1ussetter • 

• 
Although accused had consumed a substantial amount of beer 

there is not a scintilla of evidence that he was drunk or so intoxicated 
that he was unable to entertain the intent to stab accused (JlCM, 1928, 
par. 126.§). Indeed, if anything, his intoxication made him more 
willing to entertain such an intent. 

Finally, the evidence does not establish that.accused's 
crime was committed in the heat of sudden passion caused by provocation 
in.which event the offense would be that of voluntary manslaughter 
(MCM, 1928, par. 149§.). The provocation 11must be such as the law · 
deems aitq,uate to excite uncontrollable passion in the mind of a 
reasonable man; the act must be committed under. and because of the 
passion, and the provocation must not be sought or induced as an 
excuse for killing" (MCM, 1928, par. 149§.). The evidence shows no 
provocation adequate to excite uncon~rollable passion even in 
accused's mind. Indeed, there is no evidence that he was in the. 
throes of an uncontrollable passion. Further, the encounter with 
Mussetter was intentionally provoked by accused and his friends and 
thus, even if the requisite provocation existed, it would have 
resulted only from their efforts to induce it. 

In the opinion of the Board of Review the evidence con
clusively- sustains the findings of guilty of the Charge and its 
Specification. · 

• 6. The accused is 22 years of age. He enlis~p in the 
military,service on 22 January 1940. 

7. The court was legally constituted and had jurisdiction 
of the person and the offense. No errors injuriously affecting 

.. 
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the substantial rights of the accused were committed during the 
trial. In the opinion of·the Board of Review the record of trial 
is legally sufficient to support the findings of guilty, to su!}POrt 
the sentence and to warrant confirmation of the sentence. Death or 
imprisonment for life, as a court-martial may direct, is mandatory 
upon conviction of a violation of Article of War 92 • 

.. -6-
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SPJGV 
CM 26o2ll 

·1st Ind. 

Z 1 AUG 1944War Department, J.A.G.o., - To the Secretary of War. 

1. Herewith are transmitted for the action ot the President 
the· record of trial and the opinion of the Board ot Review in the 
case of Private Ralph c. Wheelis (7007224), Company B, 66th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sui'ficient to support the findings of 
guilty, to support the sentence and to warrant confirmation of the 
sentence. Accused and three friends, after several hours spent 
drinking beer, provoked a quarrel with Corporal Catesb1 T. Jones 
and Private John H. Mussetter. One of accused's companions knocked 
Corporal Jones unconscious while his attention was diverted and, as 
1.Iussetter went to his assistance, accused engaged him in a scuffle 
during which he drew a knife and killed Mussetter by stabbing•him in 
the chest. The entire succession ot events was occasioned by- the 
belligerent conduct of accused and his friends who were bent upon 
provoking an altercation with Corporal Jones and Mussetter. I f'ind 
no _mitigating or extenuating circumstances to warrant clemency and 
accordingly recolnffiend that the sentence be confirmed and carried into 
execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President £or his action, and a form of 
Executive action designed to carry into effect the recommendation 
herein.above made, should it meet with approval. 

C,a....... 
Uyron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl. 1 - Record of trial. 
Incl. 2 - Dft. ltr. £or sig. S/W. 
Incl. J - Form of action. 

(Sentence confirmed but com.nuted to dishonorable discharge, total 
· forfeitures and confinement for life. G.c.:.r.o. 643, 7 Dec 1944) 
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WAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 26025.3 

17 AUG 1944 
UN"ITED STATES ) ARMY AIR FCmcm 

v. 
) 
) 

SOUTHEAST.TRAINING CfflTER 
Trial by o.c.ll., convened at 

Second Lieutenant JQSEPH 
c. WHITE (o-81,3626), Air 

) 
) 
) 

· Newport, :Arkansas, 26 and Z7 
June 1944. Dismissal. 

Corps. ) 

OPINION or the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVEnaN, Judge Advocates 

l. The Board ot Review has examined the record ot trial in the 
case~£ the officer named abov.e·and submits this, its opinion, to The 
Judge Advocate GeMral.. 

2. The accused was tried upon the following Charge and Specifi-
cations a . 

CHARGE: Violation ot the 96th Article of War. 

Specification l: .{Finding of guilty disapproved by the 
reviewing authority).· 

Specification 2: In that Second Lieutenant Joseph c. White, 
Air Corps, Section B, 2134th AAF Base Unit, AAF Pilot 
School (Basic), Newport J.rrq Air Field, Newport, Arkansas, 
did, at AAF Pilot School (Basic), Newport Army Air Field, 

· Newport, Arkansas,· on or about 24 M~ 1944, llith intent to 
deceive 1st Lt. Cloyd B. S~ler, Engineering Gt'ficer, 
Section c, 21.34th_AAF Base Unit, AAF Pilot School (Basic), 
Newport J.rrrr:/" Air Field, Newport, Arkansas, and other 
officers of the Army of the United states, officially 
report on War Department AAF Form No. lA, that a govern-

. ment-cnmed airplane described as a BT-lJA, serial number 
42-22474, was in a satisfactory condition, Ylhich report 
was knOl'IIl by the said Second Lieute~ant Joseph c. White 
to be untrue in that the said airplane was not in a 
satisfactory condition at the time. 
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He filed a plea in abatement to Specification 2 at the Charge on the 
grounds that the Specification does not define an of'f'ense triable by 
eereral court-martial., in that- it does not specify any Article at 
war, Army regulation or order violated. The Specification was in 
proper fonn an:l. the court properly denied the plea (MCM., 1928., App. 4., 
Form 119). He then pleaded not guilty to the Charge and both Specifi
cations., and was found guilty at the Charge and both Specifications. 
Evidence of one previous conviction was introduced. He was sentenced 
to be disnissed the service and to forfeit all pey- arx:l allowances due 
or to become due. The reviewing authority disapproved the f'iming at 
guilty of' Specification 1., approved the sentence but remitted the for
feitures imposed., and forwarded the record at trial for action under 
Article of War 48. · 

.3. The accused challenged separately and successively seven of 
the members of the court on the ground that they., as members or the 
court to which this case was referred., had sat at a previous trial of 
the accused on a dif'f'erent charge on which accused was found guilty., 
and -were therefore prejudiced. Each member so challenged was respec
tively sworn and examined and stated he did not know at the £acts in 
this case., and had not formed any opinion. In each instance the· 
challenged member withdrew., the court was closed and voted by secret 
written ballot., and. upon reopening the president announced the particular 
cliaJ.lenge was not· sustained. There was no attempt on the part of the 
defense in the examination at each challenged member to show that any 
of them actually had £armed any opinion as to the guilt or innocence 
of' the accused., or knew any material facts at the case., but the challenges 
were made on the theory· that t~e challenged members having sat on a 
previous court-martial of the accused based on different £acts entirely 
were ~ !,! incompetent to sit as members of a court to try accused on 
subsequent and unrelated charges. 

Winthrop states that in criminal law the £act that a juror 
has served as such on a previous trial of the same party for a 
separate instance of: the same offense., or for a similar offense, is 
held not necessarily to disqualify a juror, but in such cases dis
qualification must result from actual bias as to the guilt' or 
innocence of' the defendant; and that in milltary law a similar test 
is employed (Winthrop's Military Law and Precedents, 1920 Reprint., 
p. 2Z7). It seems well established that the fa.ct that a juror has 
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tried and convicted ar acquitted a person ot a crime does not rend.er 
such juror incanpetent to sit in the subsequent trial ot the same 
defendant' tor a second and different offense (31 Am. Jur. "Juries", 
sec. 163). In this case there was not even an insinuation by the 
defense that ~ challenged member was prejuiiced as a result ot 
having heard the previous. unrelated case against· this accused. 
Each .member specific~ denied the presence oi' bias. It is the 
function ot the court to detennine the e.xistence or nonexistence 
of the alleged grounds for challenge (Dig•. Op. JAG, 1912-40, sec. 
T/5 (l) (2)), and the burden oi' maintaining a challenge rests on 
the challEnging party (MGM, 1928, par. 58!). The Board ot Review 
is of the opinion that the action of the court in not sustaining the 
challenges was proper. · · 

. . . 
4. ·· The evidence for the prosecution is substantially as fo;L-

loirsa 

A.bout 1045 on 24 May 19-44, the accused and Second Lieu
tenant Willian K. Hook took off for a weather .flight from Newport 
A:rmy Air. Field, Arkansas, in a BT-l3A military airplane No. 366, the 
nose oi' which was blU! in color. This plane hai been given ·the 
regular preflight inspection and service by Sergeant Harold F. Joy 
shortly before its take-oll and was in good condition (R. 23, 61). 
On the morning ·of 24 Mlq 19-44, o. E. Johnson, a farmer living about 
five miles from Beedeville, Arkansas,. saw a silver colored plane w.i.th. 
a blue nose fiy very- low, at a height ot four or five feet, above the 
ground, over his cotton and corn fields, and strike two electric 
'Wires strung 25 or 30 feet above the ground. After striking the 
llires the plane continued on its way. This happened ttabout, something 
like ll130, near as I could s~n (R. 55-57). Lind.sq Willians, an 
employee of Johnson, testified substantially the same as did Johnson 
(R. 58, 59). Sergeant Joy checked the plane flown by accused and 
Lieutenant Hook Vlhen it returned to the field. He observed mud on 
the wing that had not been present when the plane~went ·out; there 
was a dent on the wing; the pitot ring appeared to have been struck 
by some object, an:i there was another damaged spot on the lower half 
ot the 'Wing. Sergeant ·Joy immediate~ examined Form 1A. and saw that 
the conditi.on of the plane after the flight had been reported as 

, "OK" by Lieutenant White, the accused. He then reported the matter to 
First Lieut.enant Cloyd B. Sqler, the Engineering Officer (R. 24). 

· · Lieutenant Sqler inspected the plane and foUIYi that both wing panels 
had dents about one quarter inch deep and one foot long in them, and 
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the propelior, ring cowling and pj.tot tube were damaged. To return 
thia plane ·to satisfactory condition it was necessary to change the 
.ring c01rllng, propellar and le!t 'Wing panel, and repair the right 
w1Dg panel (R. 3S~ 36)...Proper1y·1dent1fied photographs o! the 
4-agedporti.Oll8_o! the plane •re received in evidence (R. 22; Exs. 
A, B, c). 

The court was asked to take judicial notice oJ: ~ Air 
For,::ea Regulations No. 1S-i' .and an extract cop;r.o! paragraph II e (2) 
waa received in evidence (R. 661 Ex. 6). This paragraph providesa 

"Aft~r landing, in the sp~e !or· •Remarks 1 .on Forms lA 
and lA-G, the pilot will indicate o.K.; or if any deJ:ect or 
malfunctioning occurred, explain the tro~le and sign his 
name and rank following the remarks." . . . 

Form iA exea\tted by- accused a.f'ter this flight 'With the handwritten 
notation "OK, J C "White, 2nd LT1t mner "Remarksll was received in 
evidence (R. 25; Ex. 2) and al.so an authentic sample o! accU8ed 1s 
writing in the form o! an a.f'.t'idavi t to a Report o! Survey_ signed 
"Joseph C Whiten by the accused in the presence at Major Samuel W. 
Ne£! (R. 66; Ex. 4). . . 

· War Department, A. •.A..F. Form No. l, Flight Report, was re- · 
... ceived in evidence 'Without objection (R. 26J Ex. 3). This report shows . 

that accused and Second Lieutenant William K. Hook :flew a BT-l3A model 
airplane, seria1 number 42-22474 on a local weather mission !rom 104S 
to 1135 on 24 Mq-1944, (Ind that each ot.ticer piloted the plane tor 2S 

.minutes•. · Lieu.tenant Hook atter declining to answer certain questions 
on direct examination on the grounds. ot· sell incri:mination, testified 
on cross-examination and 'examination b;y the court that ha signed the 
clearance form for the plane indicating. that he was the pilot, but that 
he was not at the control.a when the plane took off, nor llhen it landed 
(R. 67, 68). . , . . . . · ·• , . . . · ·· . . · 

At the close at tb9 case for the prosecution the defense moved 
for & "directed 'V'erdict at not gu1lty1t 88 to· Specification 2 at the 
·Charge. on the gro·unds that the clearance for the plane was obtained by 
Lieutenant Hook _as pilot, and he was senior :in rank to accused, and that 

. Ferm lA is to be executed b;y the pilot (R. 71). The court denied the 
motion (R. 72). Treating the motion made by the defense 88 tantam.ollllt . 
to a motion for a tinding at not guilty- the Board at Review is at the 
opinion that the court acted properly_ in de~ the motion. The 
6vidence shows that accused did pilot the plane for half the time it was 
in the air,- took it atf and landed-it, and did execute on F~ ll ur.d.er: 

·+ 
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"Remarks" a notation that the condition of the plane after the 
· flight was "OK11 • The fact that Lieutenant Hook ma;y- have been 
llited on the- clearance fonn as the pilot in nowise weakens the 
proven facts that accused did falsely certify that the plarie, s 
condition was OK after the flight, which report accused knew., or 
should have known, was untrue•.. 

5. For the defense. 

The defense presented no ·evidence and the accused after 
having his rights as a witmss explained elected to remain silent. 

6. The evidence shows that on 24 Ma;y- 1944., accused and Second 
Lieutenant William K. Hook took off from Newport A.rrq Air Field, 
Arkansas., in a blue nosed military. airplane for a weather flight. 
Lieutenant Hook had signed the clearance form as pilot. The accused 
piloted the plane as it left the field and al.so landed it. The flight 
report shows that each officer piloted the plane for 25 minutes.each 
during the 50 minute fiight. Two farmers observed a silver plane with 
a blte nose flying four or five feet above the ground near Beedeville., 
Arkansas., at about ll:.30 on 24 Mczy- 1944. This plane eventually new 
into sane electric wires strung ~5 to JO feet above the ground., but 

~was able to continue its flight afterward. Immediately after the 
· · plane flown by accused and Lieutenant Hook landed it was examined 

and found to have mud on the wings., both wings had dents about one 
quarter inch deep and one foot long in them., and the ring cowling., 
propeller and pitot. tube were-damaged. Accused after landing noted 
on Fonn lA above his signature that the condition of the plane was "OK". 

7. War Department records show that accused is 24 years of age 
' and a high school graduate. He enlisted in the· Tennessee National Guard 

l2 November 1938 and entered military service of the United States 
16 September 1940 Vihen the Tennessee National. Guard was federalized. 
He was· appointed aviation cadet in January 1943 and after completing 
the prescribed Flying Training Connnand Course ot instruction was appointed 
second lieutenant., AriIIy of the United States., on l _October 1943•. 

8. The court was legally constituted and had jurisdiction of the 
person am. the offenses. No errors injuriously affecting the sub- · 
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence as approved 
by the reviewing authority and to warrant conf.'irmation of the sentence~ 
Dismissal. is authorized upon conviction of a violation of Article of War 96• 

., Judge Advocate. 

-5-
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SPJGV -
CM 2€i>253 

War Department, J.A.G.o., - To the Secretary of War. 

1. Herewith·transmitted for the action of the President are 
the record of trial and the opinion of the Board· of Review in the 
case of Second Lieutenant Joseph c. White (0-813626), Air Corps. 

2. I concur in the opinion of the Board ·or Review that the · . 
record of trial is legally sufficient to support the findings of 
guilty and the sentence as approved by the reviewing·authority and 
to warrant confirmation of the sentence. I recommend that the sen
tence as approved by the reviewing authority be con.firmed and carried 
into execution. 

3. Inclosed are a draft of a letter for your signature, trans• 
mitting the record to the President for his actiQn, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~ ~-~~-9- '--

. Myron c. Cramer, 
Major General, 

3 Incls. The Judge.Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft ltr for sig sjw.
lncl.3-Form of action. 

(Sentence as approved~ reviewing authority confirmed. 
G.C.M.0.·536, 26 Sep 1944) 
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2 8 AUG 1944 

SPJGH 
CY 260331 

UNITED STATES ). INFANrRI HEPL!CEMENr TRA.INDl'G CENTER 
). CAMP JOOEPH T. RCBINSON, ARKANSAS 

Te ) 
) Trial b;r a.c.H•., convened at 

Second Lieutenant LESLIE W. ) Camp Joseph T • Robinson., 
STONE (0-379802), Infantr.,•. ) .lrka.nsas, S, 10 and 12 -~ 

) 1944• DiBlllissal, total for-
) f eitures and confinement far 
) five (.S) ;rears. 

OPDfICJl of the BOARD CF REVIEW 
DRIVER, O'CanlCR am i:.orrERHCS, Jade• Advocates. 

1. The Board or Review bas 11xam1ned the record or trial in the cue 
or the officer named above and submits th11., its opinion, to The Judge 
.A.cm,cate a«ieral. 

2. The accused waa tried upon the following Charges and Specifi.catiqnsa 

CHARGE Ia Violaion o! the 9.Sth Article o:t war. 

Specification 11 In that Second Lieutenant Leslie w. Stone, Caitp~ 
.A., 129th In.rantr,y Training Battalion, 81st In:rantr., Training 
Regiment, Intantr.r Replacement Traio1~ Center, Camp Joseph 
T • Robins~n, Arkanaas., did at Benton, Arkansas, on or about 3 
1iq 1944, unlawfullJ'._ lll'ondul.13' and felonioualy' urr.r one 
Jessie Christine Faulkner O•connell, he, the said Second ld.eu
tenam; Leslie ,r. Stone, having at that time a living llite., 
Eve~ Jlargarite Stone, from when he had not then and there 
been divorced. 

•-i~~ 
Speci!'ication 21 In that Second Lieutenant Leslie W. stone, Ccmp&n1' 

.a., 129th Intantry Xraining Battalion., 81st Infantr,r Xn1n1ng 
Regiment, Infantry Replacemmt 1'ra1ning Center, Camp Joseph T. 
Robimon!. A?kanaas., did at Little Rocle, Aricansas., on and be.tore 
3 liq 1944, wrongtul].Jr, imorillilT and with the intent to de- · 
ceive Jessie Christine Faulkner 0 1Connell a single woman of 
legal age,_ induce said Jessie Christine Faulkner to aarr,r h1a 
on J Xs1' J.944, b;r dishonorabq representing to her that he was 
an unmarried man, whereas in tMh and in .tact wu at said ttaes 
leca.1.J,y_married to Eve~ Margarite stone. 

https://wrongtul].Jr
https://lll'ondul.13
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Specification .31 In that Second Lieutenant Leslie •• Stone., 
Canpa.IV' A, 129th Ini'ant17 Tra1n1 ng Battalion, 8let Intantry
Training Regiment, Intantr., Replacement Training Center, 
Camp Joseph T. Robinson, .Arkansas, did at Little Rock, 
.lrlcansas, on or about 8 June 1944 wrongfully strike Jessie 
Chri:stine Faulkner en her face about the eyes nth his fists. 

CHARGE II a Violation or the' 96th Article o.r war. 

Specificaticn la (Saae as Specit'ication 1, Charge I)• 

Specit'ication 21 (Same as Specif'ication .3, Charge I)• ;. 

He pleaded not guilt7 to and ns !oand guilty o! all Charges and Speci- · 
.fications. He was sentenced to be dismissed the· service, to .forfeit all 
pay- and allowances due or to become due and to be confined at hard labor 
for fiTe (5) ;rears. The reviewing authorit7 approTed the sentence and for
warded the record of trial for action under the 48th Article of War. 

· .3. The evidence for the prosecution~ be summ.ar1zed as follows& 
An authenticated •Copy of Return. of Marriage• (p;x. A) taken fran the 
records o.1' the County Clerk of Will Countf, Illinois, shows the marriage of 
Le~Ue w. stone to Evelyn K. Currie at Joliet, Illinois on 1 Februar., 19.34 
(R. 9). A photostat {Ex. B) of a marriage license and certificate of mar
riage recorded in the office of the Count;y Clerk of Saline County, .Arkansas, 
shc,,rs the :marriage of Leslie w. stone to Mrs. Christine O'Connell on .3 
May 1944. (R.44) • . 

Jessie Christ:lxle o•Connell test.it'ied that she resided in Little 
Rock, .Arkansas, and was employed at the •camp laundr.f". She was first mar
ried in 1939 when she was about sixteen-y-ears of age, had a:ie child and 
was diTorced in 1942. She married Sergeant Kenneth L. O'Connell in 1942 
and bad another. child by this marriage. She bad applied for a divorce 
from Sergeant O'Connell 1n 194.3 because he infected her 'With gonorrhea but 
did not CClllplete the proceedings at the time as he was providing an allot
ment !or the supporl of her two children {R. 10-12, 28-31, 42). She first 
met accused Cll 31 March 1944 as she was "walking down the street• with two 
girl friends •£i~• to go into the 0£.ticers' Club 1n the "Hotel llarion". 
She went to the Hilltoptt With him that evening and daring their conversa
tion, as on several subsequent occasions~ she asked accused it he was mar
ried. Accused told her that he had never married and she 1.nf'ormed him::t t~ had a husband but was separated from hill (R. 13-14, .32). 
their r~:Sll stated that she continued to see accused neey- night ai'ter 
that he woulmdeetaktll'lg and on 7 April 19~ he proposed marriage, tel.ling her 

e care of her childre it he obt
Sergeant; O'Connell (R , L_lt') He n 8 ained her diTorce tran 
and en Mq • .a..q. ;) • r diTo~ was grant.ed on 17 April 1944 

.3 she and accused droft to Benton, Arkansas, where they: obtained 

- 2, -
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a marriage license and were married at 8130 that eTening. They Yere sober 
and had nothil:lg to drink (R• 16-18, 42). They- returned to the house in 
Little Rock that accused bad asked her to rent and lived together as man 
and lli!e tor about three wek:s. Accu.sed took her out socially during 
this time and :introduced her to his friends as his ..Ue (R. 18-19). 

On 17 llq 191'4 the accused and 11rs. O'Connell moved into a room
ing house (n. 62-63). en Friday, 19 llq,aceused telephoned her that his 
stepfather ns eying and that he was goini aw.r;r on emergency leave blm 
Yould return on Mcaday. When Mrs. O•Connell did not hear frcm accused on 
22 May she telephoned Camp Robinson and ·discovered that there was no 
record ot accused bei:r:g absent on em.ergeIIC7' leave. The .f'ollowi:ag ~ she 
went t.o the camp am. found accused in the compaey orderly' roan. He •acted 
mad" and accused her or giving h1a a Tenereal disease. She informed him 
that she 11as not infected and immediately went to a doctor for a medical 
examination to prove it. Accused came home that night and •still acted 
like there was something ,rrmg with him". The mxt time she saw him 1fU 

on 29 Mq when she told hill or the doctor•a :findings. Accused admitted 
that she did not give him a Tenereal disease and told her that 'When he 
ma?Tied her be alre~ had a wife and three children, and that his n.f'e 
had returned to Little Rock. He stated to Mn,. O•ConneU that he did not 
tell her 0£ his marriage becauae he laved her. He gave her $10 to employ
a lawyer to start divorce proceedings against. his n:f'e. Cn 7 June ac
cused in.formed the la,.,-er that he wanted a diTorce from his n:f'e and an 

. annulmEnt of his marriage to Christine O•connell (R. 20-2S, 36). 

On 8 June 1944 accused telephoned Krs. O'Connell and she insisted 
that he come to see her to "straigb;t;en things out one "'RI' or the other". 
It was after midnight when accused arrived and when she asked where he had 
been accused replied that; he was nth his "other wife•. He stated that 
he had been inf'omed that . a divorce from his llif'e would not be granted. 
She became angry- and, standing 'With her back against the door, asked ac
CU8ed for the addresses ot his mother and brother. Accused •got mad• 
•grabbed" her b7 the nack and choked her. She ••creamed" and he hit her 
in the face lrith both fists and •ran out of the door• (R. 26-27, .36-38). 
Helen Littlejohn, llho occupied the apart.•ent next to llrs. 01 Connell 
found her sitting on the stairs 11cr,ing and moaning•. She assisted'her 
dam the steps am into the room or the landlady who placed ice packs on 
her face. Mrs. OtConnell •s .race was reli and swollen around her eyes and 
nose. The next; ds,y her £ace was turning black and blue and ns so swollen 
:~)~• Yas unable to put, on a pair of large r.l.m glasses (R. 51-61, 

On. 9 June 1944 Jtrs. O•Connell, aceanpanied b)" three ladies called 
on Captain George F. Partridge., executive officer of the 130th Bati:.uon 
of wbich accused was a mellber at the time. She complained of accused " 
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ma1Tf1ng her while having a wife am of accused assaulting her. Captain 
Partridge told accused o! the battered condition of llrs. O'Connell's 
face and accused stated that he hit her cnce •in a fit of temper• because 
she 110uld not let hiJll out of the room. He also stated that his 'rlfe had 
returned to Little Rock and he was living with her •now" (R. 69-74). 

en 12 June 1944, the accused, atter being advised of his rights, 
stated to •Major Ludington", staff Judge id'ro~te, and Lieutenant Colonel 
Haney Shelton, 81st Inrantr.r T:raining Regiment, that he arrived at Camp 
Rooinscn llith his wife on S April 1944, his 11:i..te left in two or three 
dqB for their home in Illinois, and about a week after her departure he 
met Christine O'Connell. He received word from his wife that she had 
started divorce proceedings against hi.JD and on 3 Jlay, believing that she 
bad obtained the di.Torce, he married llrs. O'Connell. His wife retumed to 
Camp Rooinson the first week in June and he learned that she did not obtain 
a diToree. He later went to discuss the •matter" with M.rs. O'Connell and 
she tried to keep him in the room. by' .force. lihen he attempted to leave 
she locked the door and losing his tel!per he •struck her eyes• (R. 7S-79). 

4. For the de.fenae: By stipulaticn the !ollorlng documents were re
ceiTed in ertdencea A letter (Del. !X• 1) trca The Adjutant Omera1. · dated 
2.3 June l944 showing the prior senice o.t accusedJ an extract copy 
(Def. Ex. 2) o.t Special Orders No. 78, Intant17 Replacement Tra:ining Center, 

· · Fort llcClellan, Alabama, dated 31 ¥arch 1944, showing accused ordered to 
Cap Robinson, A.rkaJ:Jsas for assignment to the Intant17 Replacement Train
ing Center on 5 .lpril 194.lu and a copy- (Def'. Ex. 3) of the form •6&-111 of 
accused. .A.n authenticated cow (De.t. Ex. 4) of a divorce decree taken from. 
the records of the City Court or Sterllilg, Illinoie, shows that on 10 
October l.937 a diTorce decree was granted in favor of EYe]J-n Jl. Stone, 
dissolving the a.rriage entered into between Evelyn Stone and Leslie w. 
Stone on l Februa.ey 1934 (R• 79-80). 

S• In •rebllttai.• the prosecution introduced an authenticated cow 
(~. C) of a •Return of llarria&e11 from the records of the Clerk of the 
District Court o.f Clinton County, Iowa, showi.Dg the marriage o! Leslie 
w. Stone to Evelyn 14. stone on 11 ll&rch 1939 at Clinton, Iowa. Photostats 
ot pq Touchers signed b;y accused fer the months of April (Ex. D), llay
(Ex. E) and June 1944 (E.x. F) show the name o.t Evei,n ll. stone as his 
lawful wi.fe (R. 85-86). 

6. After the •rebuttal• eTidence as introduced accused elected to 
make an llllSworn statement in which he identified a letter dated 19 April 
191'4 that he receind from Eve]J-n stone wherein she stated that she bad 
filed suit for divorce. She asked hill to notit)" her if he 110uld agree to 
the divorce as her attorney had adrlsed that the decree would not be granted
if he coisested the suit (R. 90-92). 
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7. a. The evidence shon that on various oecadons during the 

month oripril 1944 the accused falsely represented to Christine 0'C0l'lllell, 
and led her to believe, that he was an unmarried man, and by means of 
his .t'alse representations induced her to marry him, as alleged in Speci
fication 2, Charge I. The evidence further shows that accused and Evelyn 
l£. Currie were legaJ.l.1' married on l February- 1934, divorced on 10 October 
1937, and remarried on 11 March 19.39; and that, while the marriage status 
existed, he contracted a bigamous marriage with Christine 0•Connell on 
3 May 1944 as alleged in Specification l, Charge I and Specification l, 
Charge II. Statements were made by accused to the effect that he be
lieved his wif'e had obtained a divorce and that be was free to marry. Such 
a belief on the part of accused ns hard.ly justified by the receipt of 
a letter from hts w:U'e stating that she had filed suit for divorce and 
asking if he would consent to it. It appears extremely doubtful that 
accused eTer entertained my such belief as is demonstrated by the fact 
that stbsequent to his bigamous :ma.lTiage to Mrs. o'Connell he continued 
to list EveJ.1n M• Stone as his la'Wfcl wif'e on bis monthly pay vouchens. 
lJbatever the.. situation 1n this regard, there is nothing in the record to 
shOW' that accused exercised reasonable diligmce to ascertain his true 
marital status and, accordulgly, he cannot re'.cy" on his alleged belief a~ 
a defense (c)I 123267, Dig. Op. JAG, 1912-40, sec. 454 (l8)J Cl.( 245806, 
Hancock). 

. b. It is sham by" the nidence that at about midnight, 8-9 
~ 1944,-the accused, at the request of Chr18tine 0 1 Connell went to her 
room to diecllSs the problan of their bigamous marriage. She became angr,y 
'When accused informed her that he had been with •bia other wife• and 
that he e&uld not cbtain a divorce from her. The accused •got mad", 
either because she asked for the addresses o:f his mother and brother, or 
because she prevented him from leaving the roan, and assaulted her b;r 
strlki~ her in the .face 11'1th his ·fists as alleged in Specification 3, 
Charge I and Specification 2, Charge II. · 

8. !.• Accused was conVicted under both .Article of War 9S and . 
Article of War 96 of the same bigamous marriage and the same assault. 
There was no error in charging accused with the same· offenses under both 
Articles. The evidence is legal:cy- sufficient to support conviction under 
each Article. It has been held that conviction o.f an off'icer under both 
Articles on the same facts is not illegal as ~cing him twice in 
jeopardy- for the same offense (~ v.Henkes, 273 Fed. 108). The 
offense should, however, be considered as a single offense 1n fixing the 
appropriate punishment under the two Charge~ (CM 230222, l:lEi.ly, 17 B.R. 
331). The conViction of accused under Article of War 95 sustains onlJ" 
that part of the sentence providing for dimaiasal but his conviction 
under Article ar war 96- sustains the entire sentence providing for dis
j15sal, tot.al forfeitures and confinanent at hard labor for five Te&ni 
n upholding the sente~e imposed by- the court there can be no questi~ 

of punishing the accused twice £01; the same offense (cf. CM 2li8104,Porter). 

-5-
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b. 'lhe testiJDca;r ot Captain· George F. Partridge relatiTe to his 
con.Tm"Htia:i with Christia 01Comell should haw been excluded as heareq. 
lJe:Lther should he bafl· been permitted to testify as to the admi.asicma . . 
made to h1a bT accus·ed, •• it ooes not affirm.a.ti~ appear.that accused .. 
had been nmed or his rights lmder the-24th Article o£ War. The Board 
of Rerl.811' is of the opinion, hon·Hr., that accued us not prejudiced b7 
the admiseim or t.hia teatiaorJT becauae hie cuilt or assaw.t and big&ll.f 
•i .establiBhed b;r ccepell.:iJ:i&ly- ccm.v:lllcing nidence properl7 in the 
record. 

9. Tb.a record8 or the Tar Department shew that this officer 11 .3.3 
,.-ears and 10 aontha o£ age.· His applicatim for appoim,aent as a national 
guard officer, mad• in 1938, states that he baa attended no schools other 
than grade achoola and that hia employ119nt, !or the preceding .tour y-eara 
baa been that o! tbekeeper tor the Works ProgrH~ .ldlniniatration. He 
hae been a maaber of the national guard since 21 October 1929. He ns 
awointed a secoJXi lieutemnt, National OUard ot the United states, 28 
April 1939, accepted 10 llay 1939, and was ordered to actiTe daty., effect
in 10 Octcber 1942, but ·•aa .totmd pey-aicalJ.T diaqu&l.if'ied b;r reason ot 
poaitin serological tests tor a,yphil.1s and NTerted to inactive statws" 
19 ()d;ober 1942. He •• r,,,exam1ued 21 December 1.943, found pqsic~ 
qualified except for histo17 ot positiTe aerology- tor which a waiTer wu -
grused, am Clt_.ed upc:a actiTe dlity- 28 JanuaI7 1944. 

• 10._ ?be caurt was lepl.17 constituted. lo errors injuriously at- · 
f'ectu,g the nbstantial rights of accused wre comi~ted during the trial. 
1'be Beard of Rniew is of the opim.on t.hat the record of' trial 1a lecall1' 
aufticient to S11pport the findings o! guilty- ancl the sentence and to •r
rant con.finlation of the sentence. Dillllissal ia mand&to17 upon conviction 
ot. • nolsliion ot the 9Sth .lrticllt or Yar and authorized -apon connction • 
of' a uolaticn ot the 96th Article ot War. · 

'\ 
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1st Im,. 

War Departmot, J~A.G.o., ·_ To the Secretary of War. 
2 SEP 1944 

1. Herelfith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Revie,r in the ease or 
Seecnd Lieutmant Leslie w. Stone (0-,379802)., lnfantr.r, 

?• I caicur 1n the opinion of the Board of Review that the record or 
trial is legal~ sufficient to Bltpport the findings of guilty and the sen
tence and to -warrant; confirmation of the sentence. The accused ns found 
guilty of inducjng Jessie Christine Faulkner O'Connell to marry- him by' 
falsely representing to her that he -.as unmarried, or contracting a 
bigamous marriage 'With llrs. O•eonnell, and of assault and battery upon her., 
all in violaticn or the 9$th Article of War, and also of the same offenses 
of bigamy and or assault and battery, 1n violation or the 96th Article of 
War. I reco1111118m that the sentence to dismissal., total for!eitures and 
oontinemant at hard labor for five years be confirmed, but, in vie,r of all 
the eircumstarees, that the confinellenb be reduced to t,ro (2) years, the 
f'or:f'eiturea remitted and that as thus modified the sentence be ca?Tied 
into execution. I !urliher recommend that the United States Disciplinary 

. Barracks., Fort Leavenworth, Kansas, be designated as the place of confine
ment • 

.3• Cais::lderation has been given to two letters f'l'Oll the ,rife of ac
cused requesting that cl..eney be extended to hia and stating that b7 
threatening to divorce accused, ·she believes she cauaed, him to ccnmence 
drinldng and to beCOIIS imrolTed 111th Jlrs. O•Connell. :r.<n,. stone submitted 
a cow or a report ude by- an investigator !or the local district attornq•s 
o:Uiee 1n llhieh it is alleged that Jlrs. OI Cannell is a person of ill
repute. 

4. Inclosed are a draft of a letter !or y-CYrJ.r signature, transmitting 
the record to the President f'or his action, and a form or Executive action 
carrying into effect the abow recommemation, should it meet 'With approy-al.. 

, Incls. Myron C. Craun·, 
Incl..1-Ree. or triaJ.. _ Kajor General, . 
Incl.2-Dr!t. ltr. ·for sig. The Jadge Advocate General.

S/W.
Incl.)~orn of .A.ct.ion. 
Incl.4-Ltr. :tr. Mrs. Stone., · 

July 28,A4. 
•lncl-5-Ltr• .tr. llrs. Ston, 

July 17/44. 
(Sentence confi:nned rut forfeitures remitted and confinement reduced· 
to two years. G.C.M.O. 548, 7 Oct 1944) 
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WAR ·DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
W9:.shington. D.C. · 

{211)
SPJGK 
CM 260367 

15 AUG 1944 

UNITED STATES ) FO~TH AIR FORCE 
) 

v. ) Trial by G.C.M., at Salinas .A:rrny 
) Air Base, Salinas, California. 8 

Second Lieutenant RUGHW. ) July 1944. Dismissal. 
MEFR:lRil (0-773749 ). Air ) 
Corps• ) 

OPINION of·the BOAP..D OF REVIDY 
LYON. MOYSE and SONENFIEW, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been exemined by the Boa.rd of Review and the Board submits this, its 
opinion. to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Speoifioa.tiont 

C&RGEa Violation of the 93rd Article of War. 

Specification• In that Second Lieutenant Hugh W. Mefford, 
Squadron T-2, 461st Army Air Forces Unit, Army Air Base, 
Salinas, California, did, a.t Army Air. Base, Salinas, 
California, on or about 21 June, 1944, feloniously take, 
steal, and carry away one hundred and twenty-three dollars 
{f123.00) in currency, lawful money of the United Sta.tea, 
one (1) billfold, value of a.bout one dollar ($1.00), the 
property of Second Lieutenant &ward L. Goss; eighty-four 
dollars ($84.00) in currency, lawful money of the United 
States, one (1) billfold, value of a.bout one dollar ($1.00), 
the property of Second Lieutenant Herbert s. Finney; of a total 
value of about two hundred and nine dollars ($209.00). 

He pleaded guilty to and was found guilty of the Charge and the Specification.
No evidence of previous convictions was introduced. He was sente:..1..>ed to 
dismissal, total forfeitures, and confinement a.t hard labor for three yea.rs. 
The.reviewing authority approved the sentence, remitted the confinement and 
forfeitures, and forwarded -\;he record of trial for action under Article of 
War 48, reoo:rmnending that the execution of the sentence be suspended. 

3. Summary of the evidence. 

Accused pleaded guilty, and stated that he understood the implications 
and possible consequences of his plea. (R. 6). Upon two separate occasions 
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he made signed, written statements, one to the base provost marshal and 
the other to the investigating officer, in which he admitted all elements 
of the offense (Pros. Exs. C and D). It appears from the statements them
selves and from the testimony of the officers to whom he ms.de them that 
accused was informed. of his rights to remain silent, and that the state- -
ments were entirely voluntary (R. 21,22,23,24). Th.ere is no doubt that 
at the time and place alleged accused entered an officers' barracks, and 
took from the pockets of trousers on the. beds of two lieutenants wallets 
belonging to ·those lieutenants. He then returned to his roqm in a. hotel 
in Salinas, California, extracted from one $123 in currency and from the 
other ~4 in currenoy, and threw the wallets out a window. · His plea of 
guilty ad.mits the value of the wallets. He has repaid the entire amounts 
taken {R. 7-l9J Pros. Exs. C,D). 

Evidence for the defense. 

Aocused testified under oath after a. proper explanation to him of 
his rights (R. 29,30). He admitted the ·offense (R. 32,33). He explained 
that he had been married 8-1/2 months, and that his wife was pregnant at 
the time he oommitted the theft. Though he thought when he first met her 
that she was •a. different kind of a girl from all of the girl friends
ffi.£' had had at home", he found her extravagant and demanding. He had 
spent on her his and his father's savings of $3500. The day before the 
offense she had again demanded more new clothes, which he told her he could 
not provide. On the evening of the theft they had dinner together J after
wards, his wife became quite .intoxicated. She threatened that she would 
•get it /j,.oneiJ some other way if I couldn't. get it for her•. Accused 
"knew right- a.way what she did mean", and feared the disgrace it would bring 
upon him and his family. He left her a.sleep in their hotel room,. went to 
the air base, and there stole the wallets and money. He repaid it within 
two or three days (R. 30-37). · .- · · 

Accused's wife took the stand as a witii.ess in his behalf'. She· admitted 
to an unsavory past, of whioh accused wa.a ignorant when he married her. She 
had been promiscuous since the age of 11 years, and had left home, pregnant, 
at the age of 15. Although they had known eaoh'other but a f6W weeks, she 
married a.ccused, whom she found naive and •different•. She wa.s used to having 
what she wanted in the way of oars, clothes, a.nd. a good time, and demanded 
and got them from a.eoused, once on the threat of leaving him. She had twice 
scandalized him before his :t'amily, and knew he feared she would do so _!;;a.in. 
Fina.lly she told him that "if he couldn't give me the things /J wa.ntey I 
could get them son, place•. She drove him "to the breaking point", but did 
not realize tliat he would steal the money for her (R. ~841)•. · ._ 

4. The evidence requires no o~mment. · The court's findings were 
correct on the basis o~ the record. 

, 

6. War Dep&rtment reoorda show that accused is 23-5/12 ye·a.ra of age.· 

2 -
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He is a high school graduate, but did not attend college. li3 enlisted 
in the Air Corps in June 1942, and was a staff sergeant and a glider 
pilot at the time he was' selected for training as an aviation student. 
He was ooillillissioned a second lieutenant, Air Corps, Army of the United 
States, on 15 April 1944. 

6. Attached to the record of trial are four letters from residents 
of accused's home community, attesting to his good character, honesty, 
industry and integrity. Also attached is a plea for clemency addressed 
to The Commanding General, Fourth Air Force, by Major George A. Rush, Air 
Corps, stating that accused has been an excellent officer and that he can 
be of value to the Army; a telegram from Captain c. w. Wallace, formerly 
accused's commanding officer, stating that accused had been soldierly 
and trustworthy; and.a recommendation signed by all ten_members who sat 
on the c~urt-ma.rtial that because of accused's three years of-conscien
tious and efficient military service, his ability as a flier, his good 
character, and the circumstances under which the offense was co1Illlli tted, 
he be given an opportunity to redeem himself by suspension of the sen
tence and assignment to combat. 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is 

0 

legally sufficient to 
support the findings of guilty and the sentence as approved.by the re
viewing authority and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violation of Article of War 93. 

Advocate. 

Advocate. 

udge Advoca1<e. 

- 3 -
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1st Ind. 

19 AUG 1914_ To,iar Department, JJ\.. .G.o. • the Secretary of ,,ar. 

1. rlerewitn transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant .dugh W. 1,iefford (0-773749), Air Corps. 

2. The accused pleaded guilty to and was found guilty of the 
theft of tvro billfolds of the total value of ~i209, the property of brother 
officers, in violation of the 93d Article of Har. The court sentenced 
him to dismissal, total forfeitures, and confinement at hard labor for 
three years. The reviewing authority approved the sentence but remitted 
the forfeitures and confinement and reco:m:r.lended that the execution of the 
sentence be suspended. There is also· appended to the record the unanimous 
recomnendation for clemency of the court-martial which tried the accused. 
W1iile the accused's offense is a serious one, there are some mitigating 
ci rcums t&.noes-. If it were not for the re commendations of the court-martial 
and of' the reviewing authority I would have recommended that the sentence 
as approved by the reviewing authority be confirmed. However, in view of 
these recollllllendations, the youth of the accused, his previous good record 
and the circwnsts.rices connected with the theft, I recommend that the · 
sentence as approved by the reviewing authority be confirmed but that 
the execution thereof be suspended during accused's good behavior. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the reconnnendation hereinabove m.ade,.s~ould 
such action meet with ap:_)roval. 

ruyron c. Cram.er, 
1,:S.jor General, 

The Judge Advocate General. 

3 Incls~ 
1 - Record of trial. 
2 - Dft. of ltr. for 

sig. of s/1.-. 
3 - Fenn of action. 

(Sentence confirmed rut execution suspended. G c Mo 512 25 19 }. . . . • , Sep 44 



W.lR DEPAR1YENT 
J.r,q Serrl.ce Forces 

In the Office o! The Judge Advocate_ General (215) 
. Washington, D. C. . 

SP.JGN 
CY 260395 

UNITED STATES ) 
) 

Te ) 
) 

Privates ANTONIO J •. DE-- ) 
MA.SSE (31238192), Company 
F, 398th Infantry and 

) 
) 

BJ.RNEI C. MONETT (38ll8404)., ) 
Can.pan,- L, 399th Infantry. ) 

) 
) 

11. SEP 19# 

''l.OOTH INFANTRY DIVISION 

Trial by- G.C.M., convened 
at Fort Bragg, North Carol
ina., 5 July 1944. DeMassea 

. Dishonorable discharge and 
confinement for thirty (30) 
years. Monett I Dishonorable 
discharge and eon!inement for 
twenty (20) years. Both: 
Penitentiary. 

P.EVlllf by the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Advocates 

# . .

1. The record of trial in the case or the soldiers named above 
has been exarn1 ned by the Board o! Review. 

2. Accused were tried upon the followving Charges and Speci.fi
cations: 

CHARGE I: Violation of the 58th Article of war. 

Specification 11 In that Private Antonio J. DeMasse, 
Compaey F, 398th Infantry, did, at Fort Bragg_, North 
Carolina, on or about 13 June 1944, desert the service 
of the United States and did remain absent 1n desertion 
until he was apprehended at Fort Bragg, North Carolina, on 
or about 13 June 1944. 

Specification 2: In that Private Barney C. Monett, Compaey L, 
399th Infantry, did, at Fort Bragg, North Carolina., on 
or _about 13 June 1944, desert the service of the United 
States and did remain absent in desertion until he was appre
hended at Fort Bragg, North Carolina, on or about 13 June 
1944. 

CHARGE II: Violation of the 66th Article of War~ 

Specification: Private Antonio J. DeMa.sse., Compan;y F., 398th 
Infantry, and Private Barney C. Monett, Company L~ 399th 
Infantry, having been placed in· confinement at Fort 
Bragg, North Carolina., prior to 13 June 1944, and beiJ:Jg 

https://Speci.fi
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in confinement on said date., did at Fort Bragg., North 
Carolina., join in a mutiny in camp., in that at said 
time and place., acting joi:ntly and concertedly in 
pursuance or a common intent they did overpower., disarm., beat 
and escape tram Private Everett E. Parker., Company F., 399th 
Infantry., who having been duly detailed by superior military 
authority to guard the said DeMasse and Monett., was guarding 
them at said time and place. 

CHARGE III: Violation o! the 64th Article o! War. 

-Specification l: In that Private Antonio J. DeMa.sse, Canpacy F., 
398th Infantry., and Private Barney C. Monett., Company L., 
399th Infantry., having received a lawful command from 
Second Lieutenant M. Z. Wishon., a superior officer., to come 
to him, did while acting jointly and in pursuance or a 
c011Dnon intent, at Fort Bragg., North Carolina, on or about 
13 June 1944., willtull:,Y disobey the same. 

Specification 2: In that Private Antonio J. De:Masse., dompSlJY F., 
398th Infantry., having received a lal'lf'ul. command from 
First Lieutenant John J. O'Brien., a superior officer., to'" 
remove his., De:Masse•s shoes., did., at Fort Bragg., North 
Carolina, on or about 13 June 1944, willfully disobey the 
same. 

CHARGE IV: Violation or the 63rd Article of War. 

Specification l:: In that Private Antonio J. DeMasse, Company 
F, 398th Infantry., did, at Fort Bragg, North Carolina., 
on or about 13 June 1944., behave hilnselt with disrespect 
towards Major John F. Cherry., his superior officer., by 
calling him., or referring to him as; aa four-eyed cocksucker•. 

Specification 2: In that Private Antonio J •. DeMasse., Company 
F., 398th Ini'antry., did., at Fort Bragg., North Carolina., on 
or about 13 June 1944, behave himself with disrespect 
towards First Lieutenant John J. O'Brien, his superior 
officer, by calling him., or referring to him as., •a 
dirty bastard., mother-fucker., Irish cocksu:ckera. 

Specification Jz In that Private Antonio J. DeMasse., Company 
F., 398th Infantry, did, at Fort Bragg., North Carolina., 
on or about 1.3 June 1944, behave hilnselt ,vith. disres-
pect towards Second Lieutenant Donald J. Whiting., his superior 
o!ticer., by calling him., or referring to him as •a mother 
tucking son-o!-a-b1tch1 cocksucker bastard•. 

CHARGE V.1 Violation ot the 93rd Article or War. 

-2-
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Specification la In that Private Antonio. J. DeYassa., Company. 

F., 398th Infantry., and Private Barney c. Monett., Canpacy 
. L., 399th Infantry., acting jointly an<:1, in pursuance of a 

common intent, did., at ;Fort Bragg, North Carolina, on or 
about 13 June 1944, with intent to cc:amit a felony., to 
"rlta sodomy'., commit an assault upon Private Everett E. 
Parker., Canpacy- F., 399th Infantry.,· by 1fill.full.y and 
feloniously striking the said Private Everett E. Parker 
in the head rlth hands or fists., and by pointing a 
dangerous weapon, to rlta a carbine., at the said Pri-
vate Everett E. Parker's bead or body. 

Specification 21 In that Private Antonio J. DeMasse, Compaey-
F., 398th Infantry., did., at Fort Bragg., North Carolina., cm 
or about 13 June 1944, with intent to do him bodily harm., 
commit an assault upon Master Sergeant Solomon Sheer., by"rlll
tw.ly and feloniously striking the said Master Sergeant 
.in the face and body' rlth his fists. 

Specification 31 In that Private Antonio J. DeMasse., Canpacy , 
F., J98th Intantry., did., at Fort Bragg, North Carolina., on 
or about l.'.3 June 1944, with intent to do him bodily harm, 

·ccmmit an assault upon_ Private first class George Morris, 
by rll.l.t'ully and feloniously striking the said Private · 
first. cl.ass Morris in the face with his fists. 

Each accused plea.dad not guilty to all Charges and Specifications. 
The accused, De:Masse., was found guilty of Specification l of Charge I 
except the words •desert• and •in desertion• substituting therefor 
the words aabsent himself without leave from• and -rlthout leave•,·. 
not guilty of Charge I but guilty of a violation of .Article of War 61., 
guilty of Charge II and its Specification, of Charge III and its 
Specifications, of Charge IV'and its Specifications, and of Specifi
cation l .o! Charge V and Charge V, and gullty o! Specifications 2 and · 
3 ot Charge V except the nrd •fists11 substituting therefor the word 
11t1st-. The aocused.,,Monett, was found guilty o! Specification 2 o! 
Charge :t except the words •dese;-t• and.•in desertion• substituting 
therefor the ll'Ords •absent himse;t..r without leave from• and awithout 
leave•, not gui1ty of Charge I but guilty o! a violation of Article 
of War 61, guilty of Charge II and its Specification, of Charge III 
and Specification l thereunder, and of Charge V and Specification l 
thereunder. The accused, Della.sse and Monett, were sentenced to be • 
dishonorab~ diseh,arged the service, to forfeit all pay and allcnr--: 
ances due or to become due, .and to be confined at hard labor at such 
place as.the reviewing authority might direct for the respective 
periods of 45 and 30 years. The reviewing aathority approved the 
.sentences., remitted as to DeYasse all confinement in excess o! 30 
19ars and as to Monett all 'confinement in excess ot 20 years, desig
nated the u. s. Penitentiary, Atlanta, Georgia., as the place o! con-

. finement and fornrded the record pu.r:,uant to Article o! War 50½-. 

.. 3 -
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,3. The evidence !or the prosecution shows that Privates Antonio 
J. DeMasse and Barney c. Monett, the accused, and Private Joseph P. 
Giordano.,were prisoners in the 100th Division Stockade, Fort Bragg, 
North Carolina., and on 13 June 1944 were assigned as a •work detail• 
under the supervision and custody of Private Everett E. Parker, · 
Company F, 399th In!antry. According to the a stockade rules• can
municated to them, prisone:rs are required to obey orders of their 
guards •as if they were non-commissioned of.f'icers•. On the morning 
of the aforesaid date, this •work detail• went to the •special Troops 
Officers• Club• to perform ·•clean up work-. While there, the two ac
cused, disregarding the instructions of their guard, Parker, drank about 
six beers each (R. 16, 171 18., 19, 25, ,32) • 

.A!ter the noon hour which was spent at the stockade, the •detail•, 
still under the .supervision of Private ·Parker who was armed with a 
loaded carbi.Da, returned to the Officers• Club -where work was resumed. 
At about 3 p.m•., Parker gave the •detail• a •ten minute b:..·eakt' which ..-as 
taken in the boiler room adjacent to the building where they had been 
working. Each of the accused there drank •four beers• against Parker I s 
orders. Arter the •breakt' was over, Parker instructed them •to police• 
the boiler room. Parker• s testilllony as to the ·ensuing events is in part 
as f'oll01t'Sa 

•Q. Will you again tell what happened when you gave 
them the order to police up. You just stated ·that Giordano 
started picking up papers. 'Vlbat did Monett and DeMa.sse do?· 

•A•. They humped over and when Monett straightened out 
he grabbed the rifle and hit me and told me· to take my hand
off it. 

•Q. Monett grabbe~ the rifle from you? 
•A. Yes, sir• 

. •Q. What did he do with the rine when he ·grabbed it 
from you if anything? . 

•A. He backed me in the corner, sir. 
•Q. 'Who was holding the rine at the time he was back

ing you into the corner? 
•A•. He was holding it right against -rq chest at that · 

time. . 
•Q. Was it pointed to you? 
•A. Yes, sir. 
•Q. What, if anything, was Private DeYasse doing at 

this time? . 
• A. Sir, DeMasse took - I don't think he had done a:rrr- · 

thing, sir, but he took the rifle after that, sir~ a!ter I had 
been backed over in the corner he took the rifle and ejected 
two rounds f'raa it. 

•Q. Private De:Masse took the rifle tr011-Private Monett 
and ejected two rounds i'rODl it? · ·· · 

•A-. Yas, sir. _ 
•Q. What happened then? 
•A. Well, sir, he held the rit.le on me, sir. 
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•Q. Who held the rifle on you? 
"A· DeMasse. 1'hen a belt was 'taken of:t me. 
•~. Who took the belt off of you?
•A. Monett. When the belt was taken off they told me 

to give them the watch I had boITowed from the enlisted man 
here. I gave that to them,· sir, and then DeMasse hit me and 
knocked me down with his left hand while holding the carbine 
with his right hand. 

•Q•. What happened then a!ter he hit yoll and knocked you 
down? . 

•A. Then, sir he-:-
•Q. 7,'ho is he? · 
•A. DeMa.sse, sir. He gave the carbine to Monett, sir, and 

Monett stuck it against the side o! my head, sir. 
aQ. Pointed it.at the side of your head? 
•A. Yes, sir. 
•Q. After DeMasse had given it to him?
•A. Yes, sir. 
•Q. ·All right, what., after rieMa.sse gave the rine to 

Monnet, if anything did' DeMasse do? 
•A. DeMasse said, do you see 'What a mess we have you 

in. We can take your helmet and rifle to the Provost 
Marshal and have you court-martiaJ.ed from now on. 

•Q. Had they done aeyt.h1ng to ;your helmet? 
•A. The helmet was knocked off. 
11Q. Ylhat happened, if ~., ·a!ter DeMasse said to 

you ,mat a fix you are in and that he could take you to the 
' Provost Marshal? 

•A. He said, that is what we are going to do. 
•Q. Will you repeat that statement? 
•A. He said, that is what we are going to do if you 

don 1t suck ma off. 
•Q. All right., after that statement was made what if 

anything did DeMasse do? 
•A. He went so far as to take his penis out., sir, and 

put it up next to my mouth. And I said., boys I won't do it 
I haven't been a prick. 

•Q. He took his penis out? 
11A. Yes, sir. 
11 .Q. And how close did-;-first I'11 ask you where were 

you at this time., lVhat was your position? 
•A. Sir., I was on the noor except my back was up 

against the stove., sir, sort of sitting position, sir. 
•Q. How had you gotten in that position?· · 

. •A. Sir, I had been knocked down there. 
•Q. So vmile you were down there Private DeMasse pulled 

his penis out., is that right? 
•A. - Yes, sir. 
•Q. And he said-he tried to force it in your mouth? 
•A. Yes, sir. 
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. •Q. How close did he get his penis., how close did 
Private DeMasse get his penis to your mouth? 

•A. About six inches., sir. 
•g. l'Jbat were you doing when he was trying to force 

his penis in your mouth? 
•A. sir., I was telling him to stop, and trying to 

push him away. 
· •Q. Now, you have already stated that before DeMasse 

started in that effort that he handed the carbine to Monett. 
Now, at the time you were on the floor and De~asse was trying 
to force his penis into your mouth., what was Monett doing? 

•A. Sir., he was saying do what the boss tells you., do 
what the boss tells you •. 

•Q. Now, who was he calling the boss? 
111 A. He had been referring to De:Masse as the boss. 
•Q. Previously he had been calling Private DeMasse 

the boss? 
•A. Yes., sir.• (R. 21, 22., 23). 

Thereafter., Parker was hit several more times. Then a shot was fired 
in the room, and the accused. adropped the carbine• and ran out :or the 
door, one of them saying •we will have to go over the hill nowt'~: 
During this t:ima., the othl!!r prisoner., Giordano., who was m the boiler 
roam, neither assisted in nor attempted to prevent the accused from 
the commission of their acts (R. l9, 20., 21., 22, 23, 24., 29., 30, 
31, 36, 37, 38, 39, 40). 

Second Lieutenant M. z. Wishon, 325th Engineer Combat Battalion, 
testified that he heard a shot in the vicinity of the Officers• Club 
at about .3':30 p.m. and saw the accused walking away from the build
ing. He ordered them •to come here• and told them• that he wanted 
to talk with them. Both •looked upa and Monett rtwalked as i£ he was 
going to come up•. 1'ihen about five yards from him, both accused 
started to walk away. He called them •to stop9 but both began to 
run. Thereafter he called •Stop those two men• and several men in 
the vicinity of the 398th Infantry Officers' Mess surrounded them. 
Lieutenant _Wishon was in uniform, wearing officer insignia (R. • 49-51). 

Sergeant Sheer •caught• DeMasse and Corporal Alexander McAllister 
held Monett. DeMasse cursed profusely. The fly of his trousers was 
open. He hit Sergeant Sheer twice on the face •as hard as he could 
swin6D {R. 56-59, 61-63). 

The two accused were then taken by the military police., who 
had been summoned, to the office of the Provost Marshal. While there 
and •without provocation•., DeMasse struck Private First Class George 

.w. Morris in the face with his fist. This occurred in the roan next 
to that•in which Major Cherry., the Provost Marshal., was interviewing 
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Private Giorda...,o. First Lieutenant John J. 0 1Erien, Assistant Prison 
Officer, 100th Infantry Livision, thereafter :.ma,rched11 fae accused to 
the stockade. En route there, the accused., De:.;a:.;se, stated to him., 
ir.','ho ·was that., I.::ajor Cherry, that four-eyed cocksucker• (R. 64-68). 

Upon reaching the stockade, each cf the accused was locked 
in a 11 solitary cell0 • Ll.eut;;;nant O'Brien ordered the accused, I'eJ,fasse., 
a•.1.'o rell).ove his belt a.,d his shoes11 which order the accused urefused11 

to obey. DeMasse ';:, shoes ,·;ere then forcibly removed a.."1.d he then began 
•kicking and :poundiriE * * -;;- at the dooru anci called the officer 11a 
dirty bastard., mother fucker, cocksuckeru and other opprobrious names. 
A Lieutenant ·;,hitin_;., another Assistant Prison Officer, then appeared 
on the scene and DeY.asse proceeded to call him ua mother fucking son 
of a bitch., a blue eyed cocksucker., and a bastardu and additional vile 
names. During the time., there were several noncommissioned officers 
present in ao.dition to the t-1ro officers (>~. 68-70). 

First Lieutenant r~obert E. Johnstone., ~.c . ., Company A, 325th 
hledical. Battalion., 100th Infantry Division., who examined Private Parker 
a short time aft.ar his beil1t,; assaulted by the accused., testified that 
Parker v,·as in a :1very bloody ond in an almost ex.1.austed stateu., suf
i'erini; from wounds abo·11t the face and head, and that there was a 
question of "intercranial hemorrhage_ inside t.'1.e head which * * * might 
have caused death" (R. 47, 48). 

Both Park8r and Giordano testified thai; the accused ·,vere not 
cirunk, as did two other witnesses for the prosecution (R. 31., 47, 63., 
66). Ho witness expressed the opinion that the accu~ed were drunk. 

4. '!'he accused, whose ri;)lts as to testifying or remaining 
silent had bee~ explained to them., elected to.remain silent. 

5. 0pecifications land 2 of Charge I respectively allege that 
the accused., iekasse and hlonett, did wat Fort Bragg, North Carolina, 
on or about 13 June l':744, desert the service of the United States and 
did rema.in absent in desertion_until ***apprehended at Fort Bragg., 
i,orth Carolina., on or about 13 June 1944• .u 

As heretofore stated., the accused were each found guilty of 
absence without leave for the alleged period in violation of Article 
of War 61. '.rhe elements cf proof required to sustain the offense 0£ 
absence rithout leave are: (a) That the accused absented himself from 
his command., guw:·d, qu..J.rters, station., or camp for a certain period., 
as alleged.; and (b) that such absence was-without authority from any
one. competent to bive him leavea (hlCiJ., 1928., par. 132). 
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The evidence for the prosecution sho,7s that the accused assaulted 
the .uprison chaser.11 under Trllose control and supervision they had been 
placed struck him dOliil, and left the building where they had been 
wo1·kini. They were under constant observation by military personnel 
from the time of their emergence until they were captured within a 
few nunutes a short distance away. 'l'he evidence clearly shorrs, 
therefore that the accused were absent without leave for a short space 
of time f~om their command which at that particular time was at the 
•Officers• Club• under guard. Time is not of the essence in the offense 
of absence without leave (see UC~, 1928, pars. 104.£, 130). The evidence 
supports the court•s findings of guilty of the lesser included offense 
of absence without leave under Specifications land 2 of Charge I in vio
lation of Article of War 61. 

6. The Specification under Charge II alleges that the two ac
cused 11being in confinement• did at Fort Bragg, North Carolina, on 
13 June 1944· 11 join in a mutiny in camp, in that*** acting joinUy 
and concertedly in pursuance of a common intent they did overpower, 
disarm, beat and escape from Private :i!Nerett E. Parker.a 'Who was 
.11guarding themu in accordance with instructions of.•superior military 
authority.• 

•A mutiny in military lavt is a revolt by two or more soldiers 
rith or without armed resistance against the authority of 
their commanding officers Lciting authoritie~, and the of
fense of joining in a mutil)y requires the performance of 
an overt act of insubordination by the person accused** il.!S 

(CM NATO 1489, 3 Bull. JAG 143). 

The prosecution's evidence clearly shows that at the time and 
place alleged the accused acting jointly and in pursuance of a com-
mon intent •overpowered, disarmed, beat and escaped from• their guard 
who had been directed by superior authority to exercise control over 
them. This revolt was against Dthe authority of their conmanding 
officers• because such authority is frequently, as µi this instance, 
exercised through duly authorized suborci.inates. 'l"ne mere fact that 
no commanding officer uas physically present at the times does not 
chan.be the character of the offense. 1'he commanding officer•s authority 
is present and exists in the person who has been ordered to represent 
him. It, therefore, follows that the evidence amply supports the find
ings of guilty of Charge II and its Specification. 

?. Specification 1 of Charge III alleges that the accused, 
De~asse and llonett, Uymile actin;:;; jointly and in pursuance of a com
mon intent• willfully disobeyed •a la-;1ful commP!1d from Second Lieutenant 
M. z. Wishon, a superior officer, to come to hiJn.u. Specification 2 of 
Cha.z:ge III alleges that the accused, r.e:.i:asse, willfully disobeyed .ua 
larrl'ul command from First Lieutenant John J. O'Brien, a superior officer 
to remove his., DeMasse I s shoes". W:~lful disobedience is the refusal or 
deliberate omission manifesting an intentional defiance· of authority 
to comply with an order relating to a military duty gi"Q"en by an author-
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ized superior of.ficer (MGM., 192~., par. 124E)• Such disobedience is 
violative of Article of War 64. 

-The evidence for the prosecution shows that the two accused 
were ordered by Lieutenant Wishon •to come to him• when he saw them 
after he had heard a shot fired nearby. When he gave the order they 
•looked up• and apparently started to comply with it since they 
continued for a short time to walk toward him., but before reaching 
him., they turned., walked and then ran to avoid him despite his second 
order to stop. There exists sufficient facts to warrant an inference 
that the accused heatd and understood the order., recognized the person 
,mo gave it as an officer., and deliberately- avoided complying with 
it by running away. The evidence., therefore., supports the findings 
of guilty of Charge III and Specification l thereunder • 

. 'l'he prosecution's evidence also shws that after being re-
turned to the stockade., the accused., DeMasse., was ordered by Lieutenan~ 
O'Brien: to remove his (the accused's) shoes and that the accused 
promptly and deliberately refused to obey. This evidence., clearly 
justifies the findings of guilty of $pecification 2 of Charge III 
and Charge III. 

8. Specifications l., 2., and 3 of Charge IV allege that the ac
cused., D:3Masse, at Fort Bragg., North Carolina., on 13.Jtme 1944., did. 
■behave himself with disrespecta respectively toward Major Cherry and 
Lieutenants O'Brien and Whiting., his superior officers., by calling· 
them certain stated opprobriou~ names. •The disrespectful behavior 
contempla·i;ed by this article LArticle o.f War 6'if is such as detracts 
from the respect due to the authority and person of a superior officer. 
It· may consist in acts or language, however expressed. ***Dis
respect by words may be conveyed by opprobrious epithets or other 
contumelious or denunciatory language• (MCM, 1928., par. 1.33) • 

. The evidence for the prosecution shows beyond a reasonable 
doubt the commission by the accused of each of the alleged offenses and 
supports the fjnrlings of guilty of Charge IV and Specifications 1., 2 
and 3 thereunder. 

9. Specification l o.f Charge V alleges that the accused, D:3Masse 
and Monett., "acting jointly and in pursuance 0£ a common. intent- did at 
Fort Bragg., North Carolina., on 1.3 June 1944 itwith intent to commit a 
feloey., to wit: sodozey-, commit an assault upon Private Everett E. 
Parker* by striking him and pointing a carbine at him. 

. •An assault with intent to commit any felony is an assault 
made with a specific intent to*** commit sodomy., or other feloeyi' 
(MCM., 1928., par. 149!). Such an assault contravenes Article of war
93. . . 



(224) 

The prosecution's evidence clearly shows that the accused., acting 
jointly assaulted the alleged victim in the manner stated. That the 
purpose' of the assault was to accomplish the crime of sodonzy- is def-• 
initely and clearly established both by the words and acts of the two 
accused. When their indecent designs were thwarted by the persistent 

:, refusal. of their victim., they beat him unmercil'ully. The evidence 
- establishes the crime beyond a reasonable doubt 4,.~d supports the· 

court's· findings of guilty of Charge V and Specification l there
under. 

10. Specifications 2 and 3 of Charge V allege that the accused., 
De:Masse., did at Fort Bragg., North Carolina., on 13 June 1944., »with 
intent to do ***bodily harm• commit assaults respectively upon 
.-Yaster Sergeant Solcmon Sheer• and Private first class George Morris• 
by "Willf"ully and feloniously striking• each,of them in the race or 
body with his fists. 

An assault with intent to do bodily harm is one which is •ag
gravated by the specific present intent to do bodily harm to the 
person assaulted by means of the force employed• and is violative of 
Article of War 93 (MCM, 1928., par. 149£). 

The prosecution's evidence shows that the accused., at the 
time and place alleged., twice struck Sergeant Sheer with his i'ist on 
the face., the blows occUITing at the time men the noncommissioned 
officer 8 caught• him a short time after the assault had been made on 
Private Parker. Apparently the blows 'Vl'8re hard ones because a witness 
testif~d that the accused delivered them ::as hard as he could swing8 • 

Then., after the accused had been taken to the Provost Marshal's office., 
he hit Private First Class llorris in the faee with his f'ist. The 
camnission of the assaults is clear and it is equally clear that the 
assaults were accompanied by an •intent ·to do bodily harm• because of 
the force used. The evidence., therefore., beyond a reasonable doubt 
warrants the court's findings of guilty of Charge V and Specifications 
2 and 3 thereunder. 

11. The record shows that the accused., DeMasse., is 22 5/12 years 
of age and was inducted on 7 December 1942 and that the accused., Mon

. ett., is 23 years of age and was inducted on 10 July 1942. 

12. 1'he court _vras legally constituted. No errors injuriously 
affecting the substantial. rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support all of the findings of guilty as.found 
by the court. · 

~ e~udge Advocate. 

~~fu__ Jlldge Advocate. 

~=~ Ju~ge Advocate. 
\ 
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WAR DEPARTMENT 

J.:nrry' Service Forces 
In the 0£fice 0£ The Judge Advocate General 

Washington., D.c. 

SPJGN 
CM 260398 

,4 AUG 1944 
UN IT ED ST .A. TES ) SECOND AIR FORCE 

) 
v. ) Trial by G.'C.M., convened at 

) Army Air Field., McCook., Nebraska, 
Second L1Elltenant THOMAS P;. ) 23., Z7 June 1944. Ui.smissal and 
GALLAGHER (o-694280)., Air ) total forfeitures. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., rIKES and GOLlEN., Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the of.ft cer named above and submits this., its opinion., to The 
Judge Advocate General. · 

2. The- accused was tried upon the following Charge~ and Specifica-
ti~: . . 

CHARGE I: Violation of the ·61st Article of War. 

Specification: In that., Second Lieutenant Thozaas P. 
Gallagher., 245th Army Air Forces Base Unit ·· 
(Operational Training Unit (Heavy))., Section a.1•., 
Army Air Field., McCook., Nebraska., did., without 
proper leave., absent himself from his station at 
Army ilr Field., McCook., Nebraska, from about 11 
March 1944 to about 27 .A.pril 1944. . 

CHARGE II: Violation of the 96th Article o~ War. 

Specification 1: In that Second Lieutenant Thomas P. 
Gallagher., 245th ArrrIJ" Air Forces Base Unit 
(Operational Training Unit (Heavy))., Section -11.A.~, -



(226) 

A:rnr:r Air Field, McCook, Nebraska, did at San 
Antonio, Texas, on or about 5 Novell'i>er 1943, with· 
intent to defraud, wrong.t'tllly and unlawfully make 
and utter to Lauterstein1s a certain check in words 
and •figures, to 111.t: · 

San Antonio, Texas,_,._.5.__,N;.;;.o...v__• ____ 19.43__ No._ 

30-65 · 
NATIONAL BANK OF FORT SAM HOUSTON 

AT SAN ANTONIO 

PAY. TO THE 
ORmR OF -=La:::;:u=te=r=s"-t""'ein=-'--s _.$.._2....5....00 

• 
__ __ _______ ___ 

Twenty-five- no/100 DOLLARS 

T. ·P. Gallagher 
0-694280 

and by means thereof, did fraudulently, obtain from: Lauter
stein I s twenty-five dollars ($25 .oo), he, the said Second 
Lieutenant Thomas F. Gallagher, then wall knowing that ha 
di.d not have and not intending that he should have suffi
cient funds in the National Bank of Fort Sam Houston, San 

.Antonio, Texas, for the payment of s~d check. 

Specifications 2, 3, and 4 are the same as Specifi~ation 
1 except as to date, amount, and payee, as follows: 

Sooc;i.fica:tion ~ Amount mu. 
Specification 2 5 November 1943 $29 Lauterstein 1s, 

San Antonio, Texas. 
Specification 3 31 December 1943 $42.37 Biltmore Hotel, 

Los Angeles, Calif. 
Specification 4 4 January 1944 $10 Biltmore Hotel, 

Los Angeles, ·calif. 

ADDITIONAL CHARGE: . Violation of the 96th Article of War. 

Specification 1: In that, Secom Lieutenant Thomas P. ··, 
Gallagher, 245th Army-Air Forces Base Unit (Operational 
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Training Unit (Heavy)), Section nA"_, Army Air Field, 
McCook, Nebraska, did, at McCook, Nebraska, on or about 
l3 April 1944; with intent to deceive and injure, wrong
.fully and unlawf'ully make and extend to the McCook 
National Bank of McCook, Nebraska, a certain check in 
words and figures as follows, to wit: 

San Antonio, Texas 13 April 1944 

NATIONAL BANK OF FORT SAM HOUSTON 

PAY TO 'IHE 
ORDER OF Cash --------- - $20.00 

Twenty no/100 OOLLARS 

T. P. Gallagher 
2nd Lt. A.C. 493rd Bomb Gr. AAF 

McCook Neb. 

and by means thereof did f'raudulently obtain from said bank 
cash in the amount of twenty 'dollars (t20.00), he, the said 
Thomas P. Gallagher, then well knowing that he did not have 
and not intending that he should have sufficient funds in 
the National Bank of Fort Sam Houston, San Antonio, Texas, 
for the payment of said check. 

Specification 2: Similar to Specification l but alleging check 
drawn on same bank, dated 17 April 1944, at same place, 
payable to the ord~ of cash, made and uttered to McCook 
National Bank, thereby fraudulently obtaining $20. 

He pleaded guilty to Charge I and its Specification and not guilty to 
all other Charges and ·Specifications. He was found guilcy of Charge I 
fllld its Specification and guilty of Charge II and the Additional Charge 
and all Specifications excepting from each all the words thereof com
mencwg with the words "with intent" and ending with the words "said 
check" of which he was found not guilty and substi tu,1ing therefor the 
words "wrongfully and unlawfully make and utter to Lthe appropriat,t named 
parti} a certain check in 1VOrds and figures as follows, _to wit: Lde
scription of each checi] which -when presented for payment at the National 
Bank of Fort Sam Houston at· San Antonio, Texas, was not paid" of which 
substituted words be was found guilty. He was -sentenced to· be dismissed 
the service, to forfeit all pay and allowances due or to become due and 
to be confined at hard labor at such place as the reviewing authority 
mi.ght direct for the period of one year. The reviewing authority ap
proved only so much of the sentence as provides for dismissal and total 
forfeitures and forwarded the .record of trial for action under Article. 
of War 48. 
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3. The evidence for the prosecution supplementing the accused's 
pleas or guilty to Charge I and its Specification shows that by appro
priate orders, dated 7 March 1944, the accused had been directed to 
proceed .from Biggs Field, Texas, to the Army Air Field, McCook, Nebraska, 
tar duty nth the 11493rd BB Gp" to which he had been assigned. He was 
directed to report not later than 11 March 1944 on.which date by ~ppro
priate orders he was assigned to the 11863rd Bomb Squadron". The accused 
did not repo;.i; to the neon at bis new assignment "not later" than ll 
March 1944 on which data by appropriate orders he was assigned to the 
11863rd Bomb Squadron". The accused did not report at his new place 0£ 

duty until Z7 April 1944 and in the meantime by appropriate orders he 
had been relieved .from assignment to the last mentioned organization. 
0£ficial 09pies of the orders involved and extract copies of the appro
priate morning reports shonng his absence witb::ut laave !'or 48 days were 
aanitted into evidence (R. 7; Pros. Exs. 1-6}. . 

• I 

The court's action upon the remaining Charges and Speci.fications 
renders further recitation of the evidence ,molly unnecessary as herein-
after shown. · · ' · 

4. The evidence for the defense upon Charge I am its Specification 
was adduced through the testimony of the accused who, after explanation 
of his rights as a witness, elected to testify. He admitted bis absence 
llithout leave as _alleged which he attributed to marital and .tinancial 

, difficulties and protracted drinking (R. 20-22}. · 

· As aforestated a recitation of the evidence upon the remaining 
Charges and Specifications is unnecessary. 

5. The Specification, Charge I, a.ll.egas that the accused absented 
himsel:f without proper leave from his station at Army Air Field, McCook, 
Nebraska, f'rom about 11 March 1944 to about ZJ April 1944. The elements 
0£ the 0£:fense thereby alleged and the proof' required £or conviction 
thereo£, according to applic~le authority, are as !oll01rs: 

n(a) That tha'accused absented himself · 
from his command, * * *, station, or camp fo~ 
a certain period, as alleged; and (b) that such 
absence was without authority :from anyone com
petent tc gi.ve him leave" (M.C.M., 1928, par.
132). 

The eviden?e £or the prosecution abundantly supplements the 
accused's plea 0£ gw.lty ani his commission of' the offense as alleged 
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is, therefore, established beyond a reasonable doubt. The accused's 
own testimony admits his guilt and so'Wlds weakly even 1n extenuation. 
All of the evidence and the accused's plea of guilty, therefore, fully 
support and warrant the court's findings of guilty of Charge I and its 

.Specification. 

6. All o:f the Specifications of Charge II and the Additional Charge 
originally alleged by appropriate words of art and :factual allegations 
offenses under Article o:f WcQ." 96. Such offenses originally alleged the 
wrongful, unlawful and .fraudulent mak:i ng and utterance to ca.med parties 
o:f certain described checks whereby the accused fraudulently obtained 
value therefor when he knew that he did not have and without intending , ,,, 
that he ~ould have su:fficient funds in the dt-awee bank for the payment 
thereof.· The court by exceptions and substitutions found the accused 

· not guilty of :fraudulently making and uttering the described checks, 
not guilty· of-fraudulently obtaining v~lue therefor, and not guilty of 
11well knowing that he did not have and not intending that he should have 
suf':ficient funds" in the drawee bank for the payment of the checks. By 
so finding ·the court emasculated the Specifications of essential elements 

. upon which the accused I s alleged offenses were predicated. The making 
and utterance of a check is wrongful and -unlawful not because the drawee 

· bank does not pay it upon presentation but because the maker knows at 
the time of its execution that he does not have and ooes not intend to· 
have sufficient funds on deposit with the drawee bank to pay the check 
when presented. By finding ·the accused not guilty of such essential 
elements without finding him guilty by substituting other words of like 
or similar import therefor the court destroyed the factual basis upon 
which· its findings that the checks were -wrongfully and unlawi'ully made 
and uttered were based. The substituted words of which the accused 
was found guilty merely stat§. that the accused did "wrongfully and un
lawfully make and utter to LnBJ!l8d parties certain described checki] 
which when presented for payment at the ["drawee ba:nkJ [weri} not paid". 
Such substituted mrds wholly fail to state any offense because they 
do not include facts or elements necessary to constitute an offense 
(CM 13362.5 (1919); CM 19532.3 (1931); CM 202601 (1935), Dig. Op. JAG., 
1912-40, Secs. 452 (15) and. 454 (66)). The court's .find:µigs therefore 
amounted to findings of not guilty of the original Specifications ot 
Charge II and the 'Additional Charge. · 

Accordingly the findings o.f guilty of Charge II and the Addi
tional Charge am all Specifications thereunder are 'UIDfarranted and must 
be disapproved. 

7. The accused is about 30 years old. The .War .Department records 

-s-



(230) 

show that he has had enlisted service from 20 May 1942 to 7 October 
1943 wen he was commissioned a second lieutenant upon completion 
of Officers' Candidate School and that he has had active duty as an 
officer since the latter date. · 

8. The court was legalJ.y constituted. For the reason-s stated 
the Board o! Review is of the opinion that the record o:f trial is not . 
legally sufficient to support the findings of guilty of Charge II and 
the Additional Charge and all Specifications thereunderJ legally suffi
cient to support the .findings of guilty of. Charge 'r and .its Specifica
ti.on and the sentence and to warrant confirmati.on thereof. Ui.smtssal 
is authorized upon conviction of a violation o:t Article of War 61 • 

.~IY/44, ,d~¢kage-•Advocate• 

./iQ~, ,~Judge Advocate. 

-6-
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SPJGH 
CM 260.'.398. 

1st Ind. 

War Department, J.A.G.o., ~19 AUG '344 - To the Secretary of War. 

1. Herewith transmitted :for the action of the President are 
· the record of trial and the opinion of the ·Board of Review in the 

case ot Second Lieutenant Thomas P. Gallagher (o-694280), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legal.17 insufticisnt to support the findings of 
guilty of Charge II and the Additional ·Charge and the Specifications 
thereunder, legally sufficient to support the sentence ~s approved 
by the revi81ling authority and to warrant confirmation thereof. r 
recommend that the sentence as approved by the reviewing authority-. 
be confirmed but that the for!ei tures be remi.tted and that the sen
tence as thus modified be ordered executed. 

,'.3. Consideration has been given t:, a letter trom Thomas G. 
Gallagher, f'ather of the accused, addressed. to the Commanding General, 
Arrsry Air Forces, requesting cla:nency :for his son. 

4. Inclosed are a draft o:f a letter :for your signature, trans
mi.ttj,ng .the record t:, the President tor his action, and a form ot 
Executive act;on designed to carry into effect the foregoing recom
mendation, should such action meet 'With approval. 

:Lzyron c. Cramer, 
Major General, 

The Judge Advocate· General• 
.,.. 

4 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Iltt. ot ltr. tor 

sig. Sec. o:t War. 
Incl 3 - Form of Executiva 

action. 
Incl 4 - Ltr. tr. T. G. Gallagher, 

father ot accused. 

(Findings of guj_lty of Charge II and Additional Charge and Specit,ications 
thereunder disapproved. Sentence as approved by reviewing authority 
confirmed bit forfeitures remitted.· G.c.u.o. 522, 26 Sep 1944) 

' - 7 -
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War Department 

Anny Service Forces 
In the Office of The Judge .Advocate General 

Washington, D. C. 

SPJGK 
CM 260403 18 AUG 1944 

· U N I T B D S T A T E S ) THIRTEENTH AIRBORNE DIVISION -
) . .,. . 

. v. ) Trial by G.c.M., convened at 
) Ce.mp.Mackall, North Carolina, 

Private SHERMAN M. IlUSH ) 21 June 1944. Dishonorable 
. (39099887), Company A, 515th · ) discharge (suspended} and con
Parachute Infantry. .) finement for five (5) years. 

·) Rehabilitation .Center. 

OPINION of the BOA.RD OF REVIbW 
LYON, MOYSE and SONENFIELD, Judge Advooe.tea 

1. The record: of tri.al in the oase of the soldier ll.8Ill8d above ha.a 
been examined in the Office of The Judge Advocate General, and there 
fo~d legally inaufficient in pa.rt to support the findings and the sentence. 
The record he.a now been examined by the Board of Review and the Boa.rd 
submits thi~4° its opinion•. to The· Judge Advocate General. · 

. 2. There is no need to set forth the Specifications in f'ull, excep;t 
Speoifioations .1 and 5 of the Charge. In summary, they are as follmrsa 

CHARGE& Violation of the 96th Article· of War. 

Speoifioa.tioD: la In that Private Sherman M. Irish, Company A, 
515th. Parachute Infantry, did, at New York, New York, o~ 
or about 22 ~~p\ember 1943 with the intent to defraud, 
wrongfully and unlawfully make and utter to the Hotel 
Pennsylva.nia, New York, New York, a certain cheok: in words 
and figures as follows, to wita 

Sept 20 1943 . No 

Burlington Saving Bank Burlington Vermont 
Pay to the 100 
order of Ca.sh $50.00 

Fifty Dollars and No Cents ·D~ilars 

. Sherman· Irish 3909988? 
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Endorsement on back of check Capt H. W. Sobol 
Commanding Company "B", 506th Para. -Inr. A.S.B. 264302 

and by means thereof did fraudulently obtain from, the Hotel 
Pennsylvania ca.sh in the 8.D)Ount of Fifty dollars lawful money 
of the United States, the said Private Sherman Irish then well 
knowing that he did not have sufficient funds in the said 
Burlington Savings.Bank for the payment o! said check.· 

Specification 21 Making and uttering check for '$50 on bank in which 
he had no acco'Llllt, a.t Atlanta, Georgia. on 18 Novsnber 1943. 

Specification 31 Ma.king and utt_ering check for $50 on ba.p.k ·in which 
he had no account, at Atlanta, Georgia, on 18 November 1943. 

Specification 41 Making end uttering check for $50 on bank in which 
. · he had no account, at Atlanta., Georgia., on 19 November 1943. 

Specification 51 In that Private Sherman M. ~rish, Company A, 515th 
Parachute Infantry, did, at Atlanta, Georgia, on or about 22 . 
lfovember Hl43, with intent to defraud, wrongfully and 'Llllla.wfully 1 

make and utter to ?aul D. Moffett (Manager) Haw 'ilesteria Gardens, 
Atlanta, Georgia, a certain check in words and figures, as fol
lows, to wi ta 

Atlanta, GA· Nov. 22 1943 No 

64-1 FII:ST NATIONAL BANK 
Ma.in Office 

Pay to the order 

' . 
CASH-----------------i 50.00 t• 

_·_F_i_f_ty__Do_l_l_ar_s_an_d_N_o_C_en_t_s____________·DOLLARS 

s / Sherman Irish 
--A-,--,.s,,_;N. 39099887 

Endorsement of back of check, Capt James A. Spencer 516th 
Proht Inf. Fort Benning, Ga. 

and by means thereof, did fraudulently obtain from Paul D. 
11offett, fifty dollars ($50.00), he the said Sherman M. Irish, 
then well knowing that he did not have and not intending that 
he ahould_have any account with· the First National Bank, 
Atlanta., Georgia, for payment of said check. 

- 2 -
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He pleaded not; guilty to and was found guilty of the Charge and a.11 its 
~pecifications. Evidence of three previous convictions by courts-martial 
for absences without leave of two, thirteen a.nd nineteen days, respectively, 
was introduced. He-was s~ntenc~d to dishonorable discharge, total forfeit
ures, and confinement at hard labor for five,(5) years. The reviewing 

· authority approved the sentence, suspenC:.ed the execution of the portion 
thereof adjudging dishonorable discharge until accused's release from 
confinement, designated the Rehabilitation Center, Fourth Service Comnand,· 
Fort Jackson, South Carolina, as the place of confinement, and forwarded 
the record of trial pursuant to Article of War 6o½. • · 

3. The evidence supports the findings of guilty of Specifications 
2, 3 a.nd 4, and will not be discussed here•.With respect to Specifications 
1 and 5,.there is sufficient evidence to show that at the places and on the 
dates alleged, accused uttered the checks and received from the :Ehtel 
Pennsylvaµj.a the sum of $50 (Specification l)_e.nd from Paul D. Moffett a. 
like sum (Spe9ifica.tion 6). There is _also evidence that ea.oh check was • 
returned unpaid to the hote_l and to Mr. Moffett, respectively (Toes. 1, 2). 
Neither of the depositions ta.ken for the purpose of showing that a.coused 
had no funds in the banks upon which the checks were drawn shows tha.t the 
witness 'Who makes the deposition is e.n official of the banks alleged in 
:the Specifications •. With respect to Speoifioation 1; one Leland M. Brown 
testified that he was a. banker residing in Burlington, Vermont, e.nd that· 
a.ocused had no a.ccomit in his bank (EJc. 3). With respect.to Specification 
6, one W. L. Cohen testified that he resided in Atlanta., Georgia a.nd wa.s 
Assistant 1iana.ger of the bookkeeping department of a. bank a.nd that accused 

...had no account in that bank (EJc. 13). Neither deposition, however, contains 
any evilence to show by what bank the witness was employed. The designation 

of the bank a.a a. part of the address of the witness in the direotioris that the 
depositions be ta.ken is oot a pa.rt of the testimony therein, and may not 
be regarded a.s evidence.· It is true that the banks by which the witnesses 
were employed were ea.oh looa.ted in the city mentioned in the checks a.a des
cribed in the Specifications, but the checks·were not mentioned or described 
by the witnesses. It is sufficient to say that we ere not at liberty to 
assume that they were the only banks in those cities. 

·\ 

There is, then, only the testimony of the defr~uded individua.ls 
'Who ca.shed the checks that they were returned unpaid. It has repeatedly 
been held that s11ch testimony does not suffioe to prove that the maker 
of the checks ha.d not sufficient funds, or-no a.ccomit (Dig. Ops. JAG, 1912-
40, Sec. 395, (16)J CM 243091, Bull. JAG, Afr'~ 194:.4, P•· 150; CM 121721, 

· Dig. Ops. JAG, 1912-40, Sec. 454 (67). 
) 

4. No specific maximum punishment is provided for the offense of 
making a.nd uttering a check with insufficient funds, with intent to defraud.. 
The most closely related offens~ is that of obtaining money under false 
pretenses.~ Where the amount obtained is $50 or less, and more than $20 .. 
the maximum confinement authorized is.one (1) year. (Manual for Courts~ 
Martial, 1928, par. 1040). In this cue the court found a.ooused guilty 

https://vidua.ls
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of five suoh offenses and sentenoed a.ooused to oonfinement for five (5) 
yea.rs. Since the reoord is insufficient to support the findings of 

,guilty on two specifications, it follows that oonfinement for only three 
(3) years is authorized. 

5. The Charge Sheet shows that aooused is 22 years of age and was 
induoted 17 August 1942. 

6. For the reasons stated, t.1-ie Boa.rd of Review holds the record of 
trial legally insufficient to support the i'indings of guilty of Speo~fi
oations l a.nd 5 of the Charge, legally sufficient to support the finding 
of guilty of the Charge, and legally sufficient to support only so much 
of the .sentence a.s involves dishonorable discharge, total forfeitures 
and oonfinement at hard labor for three (3) years. 

. . · ·7-=-'J 4::.5 .,-.,_ _' .fudge Advooate, 

.~~~ , .fudge Advoc~••• 

/~~~geAdvooate, 

- 4 -



lat Ind. 

War DeJartmei:rt, J.A.G.o., - To the Seoret.UT ot War.
25 AUG 1944 

1. Bererit.h transmitted tor your aotion under .A.rtiole ot War 6oi-, 
u am.ended by the aot ot J.ugq,1t ZO, 193T (60 Sta.t. TU,, 10 U.s.c. 1622), 
1e the reoord ~ vial in the ou• ot Prin.w Bi.raan L Irish ($9099887), 
CaapalJi1 .A.. 616th Paraohute Intantz,-, together with the foregoing opim.oa 
ot the Boa.rd ot .Be't'i..-• 

2. I oonour in the opinion ot the Bo&rcl ot Rni• and, tor the 
reuona therein atatecl, reoOJllllelld that the t1nd1nga ot guilv ot Speoi• 
fioa:tl.on.s 1 I.Di 6 (puling worthleu oheoka) in 't'iolation ot .A.rtiol• ot 
War 96 be vaoatedJ tb&t 10 :m.uoh ot the sentence to oonf1Demen15 u ia ill 
exoeH ot oonfinelunt at bard labor for thrH yw.ra be n.oated, am 
that all righta, priTilegea ud property- ot which aocusecl baa 'been de
prived by' 'Tirtue ot that portion. ot the tindinga and aentenoe ao n.oa.tecl 
be restored.. · 

s. Inoloaecl herewith ii a form ot aotion designed to 0&rr7 into 
efteot the reoomuendation hereinbetore a.de, 1hould auoh action ••t 
w1th your appro-ral.. 

lf,yron c. Cramer, 
lla.jor Gceral, 

2 Incl.I. fhe Judge .Advooate Ge:neral. 
Iucl.l•Reoord ot trial. 
Inol.2-Fona ot Ex. aoticm. 

(Findings of guilty of Specifications 1 and 5 in violation of Article 
of War 96 vacated, and so much of sentence to confinement as is in 
excess of confinement at hard laoor for three years vacated. All 
rights, privileges and property of which accused has beeri deprived 
by virtue of that portion of the findings and sentence hereby vacated 
restored by order of the Acting Secretary of War. G.C.M.O. 464, 
31 Aug 1944) 

-1-
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WAR DEPARTI.w..TT . 
Arr:ry Service Forces· (239) 

In the Office of The Judge Advocate General 
· Washington, D. c. 

SPJGV 
C'ul 260404 , 9 AUG 1944 

UNITED STATES ) 13TH AIRBORNE DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Mackall, North Carolina, 

First Lieutenant JAME:S R; ) 28 June 1944. Dismissal. 
TUCKER (0-1309929), Infantry. ) 

. I 
. , 

. - - - - - ·- - - - - - -
OPINION ot the BOARD OF lEVIl.'W 

TAPPY, HARWOOD and ·TREVETHA.N,· Judge Advocates 

·. l. The Board of Review has examined the record of trial in 
the case ot the officer named above and submits this* its opinion, 
to The Judge Advocate General. -

2. The accused was tried upon the following Charge and Specificatiom: 

CHARGE: Violation ot the 96th Article of War. 

Specification 1: In that First Lieutenant James R. Tucker, 
Company •B•s 515th Parachute Infantry, was at Atlanta; 
Georgia, on or about 27 April 1944, drunk and d_isorderq 
in uniform in a public place, to wit, The liang_!!r Hotel 
Restaurant. · 

Specification 2= (Finding of" not guilty). 

Specificati~n 3: (Finding of gu:Ut;r disapproved by the reviewing 
authority). . , · · 

' -
· He pleaded not gullty to the Charge and all Si,ecifications. · He was 
·.tound guilty of the Charge and Specification l, not guilty of Specifi
.cation 2, and guilty of Specification 3, except the 1r0rds "with intent 
tel deceive•. Evidence of one previous conviction was introduced. He · 

--.s sentenced to be dismissed the. service. The ·reviewing authority 
disapproved the finding of guilty ot Specification j as amended, 
approved the sentence and forwarded the record o:t trial for action 
under Article of War 48•. 

, -
3. Since the accused was found' not guilty of Specification 2 

and the finding of guilty of Specification 3 was disapproved by the 
reviewing authority, the evidence relating to these Specifications 
~ not be discussed except as it may pertain to Specitication 1. 
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4. Evidence for the prosecution is s'1bstantially as follows: 
~ ··,-.• 

About 12:30 a.m. on 27 April 1944, }Jajor Merlin H. Wi]J.~, 
a patient in the Lawson General Hospital, accompanied by a Captain 
Douglas and a girl friend, went to the Hangar Restaurant near the 
Atlanta Anny Air Base. After ordering a drink lhjor Willey went to 
the washroom in the restaurant. As he emerged he saw accused and 
another Paratroop officer engaged in a fight. He motioned to Captain 
Douglas and together they separated the officers. Major Willey took 
the accused to one side and told h:un his behavior was unbecoming an 
officer, and he thought accused should leave the restaurant. Accused 
inquired, "Vlho in the hell are you" (R. 15) and witness replied,· 
"I am 1Jajor Willey". Accused then quieted down. Sane one behind 
:Major Willey said something to accused and he swung with his fist, 
either at the major or at the other person. The major ducked and 
the blow grazed the side of his face, and the major then grabbed ac
cused 1s arm.· At this instant sane unknown person hit the major over 
the head with an instrument, cutting his head and knocking h:un. to 
the noor. Major Willey observed the accused at the time of inter
vening in the fight. Accused's eyes were glassy, he could not stand 
steady, his talk was affected, and in the opinion of the witness 
accused was drunk (R. 13, 14). 

John P. Nunn, Assistant C}tlef of Police, Hapeville, Georgia, 
testified that as he -was passing the Hangar Restaurant in a radio 
car early on the morning of 27· April an official of the city of 
Hapeville called to him to come into the restaurant as a free-for-all 
fight was on~ When· Nunn entered the restaurant he saw- Lieutenant 
Williams, accused's companion, getting up off the noor. A girl was 
under a booth. Two tables and a chair were overturned. One of the 
waitresses called, "He is going out the door", so witness accompanied 
her outside where she pointed out accused who -was sitting in a car 
with his wife. He had blood on his· face. Witness told a Mr. Parker 
not to let accused drive off, and then turned his attention to Lieuten
ant Williams. When he did this accused drove off and· entered the air 
base, driving the "l'II'Ong direction on a one-way street until he entered 
a dead end street -where he was overtaken by the l'litness. Witness then 
took accused and his :w1fe ·to the police station•. During this. time 
accused was in unifom and under the influence of liquor. "He wasn't 
staggery drunk and he wasn't limber drunk, but he was under the. in
nuence of whisky" (R. 22-25). 

' 5•. For the defense. 

The accused, after having his rights as a witness explained 
to hi.ml_ elected to_ testify ·under oath. He testified that he, his . 
wife, .uieutenant 11111:fams and his girl'had gone to the Hangar Rest
aurant where he procured a table. Shortly thereafter Lieutenant 

'. 

- 2 -
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Williams and his girl began arguing., and accused motioned his wife to 
go toward the rest roam. When away from the table he told his wife 
to get her purse and coat cmd they would leave. As they were return
ing to the table accused saw Williams and his girl standing., and ap-· 
parently Williams was trying to 8et her to leave. A lot. of·1people · 
were standing about., so he went up to Williams., took him by the arm 
and said "Williams., let 1s go•. About that time •there was somebody 
that came up in between us., not only in between us but all around us 
and there were fists that started flying•. A major pulled him aside 
and when he asked the -major who he was he replied 21;lajor Willey•. 
Accused then told him all he was doing was trying to ·get his wife's 
belongings as they were l~aving. As he and the major were leaving · 
someone swung at him from one side and he threw up his hand., but was 
struck over the left eye. He then grabbed ·his wife and went outside 
and got in his car (R. 31-33). · 

On cross-examination and examination by the court ac-
cused said when Major Willey first·approached him he asked the major., 
-Vlho the hell are you• ( R. 39). He had had two drinks before coming 
to the Hangar Restaurant., and had taken about hal.£ of Lieutenant · 
Williams I drink., a glass of bourbon and Coca Cola., at the restaurant 
before the disturbance began (R. 37). After leaving the restaurant 
he only drove across the street and parked (R. ~?). He had not 
had any dif.t'iculty:rlth Lieutenant Williams in the restaurant., and 
neither of them had at any time hit., or attempted to hit the other 
(R. 38). . 

6. The evidence shows that early on the morning of 27 April 1944 
accused was at the Hangar Restaurant., 1n Atlanta., Georgia., in a party 
composed of accused., his wife., Lieutenant Williams and Lieutenant 
Williams I woman companion. A· fight· ensued between accused and Lieu
tenant Williams. Major Merlin H. Willey sought to quiet the dis
turbance which rapidly developed into a general brawl. Accused 
struck either at the major or someone near the major and his.fist 
grazed the major• s face. Accused was in unifonn and was., in the· 
opinion of Major Willey and John P. Nunn., Assistant Cliief of Police 
who arrived during the brawl., drunk at the time. • 

7. War Department records show that accused is 25 years of 
age and a graduate of the Bisbee High School., Bisbee., Arizona. He 
entered military service 16 July 1942. After completing the Officer 
Candidate Course., The Infantry School., Fort Benning., Georgia., he was 
appointed second lieutenant., Anny of the United States., 2 February 
1943. On 23 OctobEir 1943 he was pranoted to first lieutenant. 

8. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting.the 
subs~antial rights of the accused were committed during-the trial. 

- 3 -
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In the opinion of the Board of Review the record of trial is 
legally·sui'ficient to support the findings of guilty as approved 
by the revie-wing ?,uthority, to support the sentence and to warrant 
confirmation or the sentence. Dismissal-is authorized upon con
viction of a violation of the 96th Article of War. 

Judge Advocate. 

, ~dge Advocate. 

4 
~~~~_...· _._....,....,....,.u"".,.:.;,;z-=----• Judge Advocate.........._.-......... 

- 4 -
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SPJGV 
CM 20011)4 

1st Ind. 

War Department, .T•.l.G.o., 22 AUG J944 - To the Secret.&?7 ot War. 

·1. Herewith transmitted tor the action ot the President are 
the record .of trial and the opinion ot the Board ot Review 1n the 
case ot First Lieutenant James R. Tucker (0-1309929), Infantry. · 

· 2. _I concur in the opinion ot the Board ot Renew that the 
record ot trial is legally" sutticient to support the findings ot 
guilty as approved b7 the renewing authority, to aupport the sen• 
tence and to warrant confirmation ot the sentence~ I recommend 
that the sentence be contirmed and carried into execution. 

3. Inclosed are a dratt ot a letter tor your signature, . 
transmitting the record to the President tor his action, ap.d a 
form ot Executive action designed to ca.rr:, into ettect the recom
mendation hereinabove made should such action meet with approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incle. 

Incl l - Record o:t trial. 
Incl 2 - Dtt ltr tor sig. S/fl. 
Incl 3 - Form o:t action. 

°(Sentence confirmed. G.C.M.O. 5.34, 26 Sep 1944) 
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\'iAR DEPARTMENT 
Army Service Forces 

In the Office of '£he Judge Advocate General 
Washington, D.c. 

(245). 

18 AUG 1944 

SPJGH 
CM 260443 

UNITED STATES 

v. 

) 
)
) . 

FillST AIR FCRCE 

Trial by G.C.M.~ convened at 
) Langley Field, Virginia, 26 

Second Lieutenant GIIBERT ) June 1944. Dismissal, total 
J. DONOVAN 
.A.ir Carps. 

(0-817640), ) 
) 

forfeitures and confinement 
for two (2) years • 

OPINION of the BOARD OF REVIEW 
DRIVER, 0 1CONNCR and LOI'TERHCS,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case or 
the office~ named above and submits thi~, its opinion, to The Judge Advocate 
Gemra1. 

2. The accused was tried upon the• following Charge and· Specifications a 

CHARGE• Violation of ·the 93rd Article of war. 

Spec:if'ication la In that Second Lieutenant Gilbert J. Donovan, A.ir 
Co:rps, Section E, lllth Arrrr:, Air Forces Base Unit, did, at 
Langley Field, Virginia, an or about ll June 1944, feloniously 
take, steal, and carry away the sum of $15.00, lawful. currency 
or the United States of America, the property of Second . 
Lieutenant ncuglas A-Herrin. 

Specification 2: In that Second Lieutenant Gilbert J. Donovan, Air 
Corps, Section E, lllth Anny Air Forces Base Unit, did, at 
Langley Field, Virginia, on or about 15 June 1944, feloniously 
take, steal, and carry away the sum of $60.00, ls:wful cun;-ency· 
of the Urd ted States or America, the property of Second Lieu
tenarrt:. William :E.Harris. 

Specification 31 In that Second Lieutenant Gilbert J. Donovan., Air 
Corps, Section E, 111th Arrru Air Forces Base Unit, did, at 
Langley Field, Virginia., on or about 16 June 1944, feloniously 
take, steal, and carry awa;y the sum of $17.00, lawful currency 
of the United States of America, the property of Seccnd Lieu-
tenant Frank w. Bell, Jr. .. 

Specification 41 In that Second L:i.eutenant Gilbert J. Donovan, Air 
Co:rps, Section E, lllth Anny Air Forces Base ~t, did, at 
Langley Field, Virginia, an· or about 21 June_.1944, f'eloniowsly 
take, steal, and carry awa;y the sum of $5.oo, lawful currency ·or • 
the United States of America, the property of Second Lieutenant 
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Donald N. Reynolds. 

Specification 5z In that Second Lieutenant Gilbert J. Donovan, 
Air Corps, Section E, 111th Army Air Forces Base Unit, did, 
at Langley Field, Virginia, on or about 23 June 1944, 
feloniously take, steal, and carry away the sum of $206.00., 
lawful currency of the United States of America., the property_ 
of Second Lieutenant Leo J. Antosz. 

He pleaded not guilty to and was found guilty of the Charge and all Speci
fications. He was sentenced to be dismissed the service, to forfeit all pa::, 
and allowances due or to become due and to be c cnfined at hard_ labor for 
five (5) years. The revie~ authority approved the sentence, remitted 
three years of ·the confinement imposed and forwarded the record of trial for 
action under the 48th Article of War. 

3. The evidence for the prosecution may be summarized as follows: On 
the afternoon of 11 June 1944 Second Lieutenant Douglas A. Herrin emptied ' 
the content& at his pockets on his bed "in roan No. 13, Building T-278, 
Langley Field,. Virginia, and- "went down• to take a shower. On returning to· 
the room he discovered that his pocketbook containing $15 -.as missing. The 
pocketbook was returned to him on 24 June with the contents intact except 
for the $15 (R• 6-8) • . · · · 

On 15 June Second Lj_eutenant William E. HaITis left a wallet con
taining $60 in his -trousers pocket in room No. 8, Building T-278. When he 
returned from flying that afternoai the wallet was gone. It was returned to 
h:iJn on 24 June with the $60 missing (R. 8-9). 

_ Second Lieutenant F. w. Bell, Jr., occupied Roan 17, the room next. 
to accused, in Building T-278. When he went to bed about midnight on 1.5 
June he placed bis wallet containing about $17 in currency in his flying suit 
and upon awakening at about 7130 the following moming discovered the wallet 
was gene• The w{l.l.let less the $17 currency was returned to him on 24 June 
(R. 10-12). . 

On 21 June Second Lieutenant Donald N. 
0 

Reynolds· left his wallet 
corrtaini:ag $5 and personal effects •on the side of the room" in Barracks 
T-279, across ·the r~ad from Building T-278. The next morning 1men he looked 
for the wallet it was gone. The wallet was returned intact on 24 June except
for the $5 (R. 12-13). 

On 23 June Second Lieutenant Leo J. Antosz left his wallet con
taining $206 in the pocket of his trousers, hartging on the wall behind his 
bed in room 2.5, Building T-278., llhile he was sleep~. He awakened about · 
.5100 p.m. and went downstairs to the latrine. When he was returning to his 
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room. he passed accused, llho was eomil'€ down the stairwa:y. On. entering his 
. room he discovered that his wallet was missing and immediately reported the 
loss. He then obtained the names. of all the officers living on the upper 
n~or of Building T-278 llb.o had DOt been flying that afternoon and gave 
th~' names to Major Harry L. Barton, the provost marshal. He accanpanied 
Major Barton to the "flight line11 and arrangements werEl made With •Captain 
LaCase",.- in charge of briefing, to have the officers named by Lieutenant 
Antosz brought before Major Barton individually for questioning. Lieu-
tenant. Antosz :ooticed that accused "kept edging around11 and asked Captain 
La.Case to stop him. Accused then walked toward Lieutenant Antosz, led him 
outside arxl said 111 have your wallet, don•t turn me. in, don 1t cause me arrr . 
trouble•. Lieutenant Antosz •grabbed" the wallet,. took accused to Major 
Barton arxl said "This is the thief that stole Jlij'"•wallet11 • .Accused stated 
11Yes, I stole the w-1.let 11 • Nothing was missing from the wallet. Accused 
was searched and the wallet belonging to Lieutenant Bell.was found an his 
persai. It contained personal effects but no currency•. Major Barton placed_ 
accused 'llll.der aITest and took him to the guardhouse; where accused was 
ttwarnedtt of his rights., told that ari;,vthing he might say would be held against 
him, and "given an oppo:rtunity to make an oral statement, a signed statement, 
or a signed sworn statement". Accused chose to do the latter and made a 
sbatement (Ex. l) that approxi.Jna.tely a week before he had taken a wall.it frcm · 
Lieutenant BellIs clothing llhl.le he was asleep and that on Friday afternoon., 
2J June 1944., he took a wallet from the trousers of Lieutenant Antosz 
while Lieutenant Antosz was "downstairs• (R 14-20). 

The rocm of accused in building T-278 was searched that same even
ing (23 June 1944) and the wallets belonging to Lieutenants Harris and · 
Reynolds were found in the pocket of a trench·coat. The wallet belonging to 
Lieutenant. Herrin was found in the side pocket of a "B-4 bag" in the roan. 
No currency was .found in the wallets except two "Short-Snorter" bills in the 
wallet of Lieutenant Reynolds (a. 17, 21-22). 

On 26 June 1944 the accused, after being advised of his rights ad
mitted to First Lieut. enant William G. Johnson., the investigating officer, 
that "he had taken the money cut of' the pocketbooks•. He stated that he had 
recently arrived at Langley Field from Savannah, Georgia, wanted to have his 
wife with him, but was Without funds as he had spent the last of his money · 
in bUJ"ing dresses £or her. It was necesear,y to obtain $60 to rent a house · 
and he took the money 11from the various people•. After his Wife arrived he 
needed ma1ey from time tc time to support her and •continued to take 1t•. 
He stated that he had no idea the last pocketbook' 11he took" contained such 
a large sum of money. He kept the pocketbooks for the purpose of' re- · 
placing the money when he received his pay check at the end of the month and 
was. going to hand them back to the respective owners (n. 22-24).- . 
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4. For the defenses The accused testified that he had never been 
in aey trouble 11like this• before in his life. He was ai.e of seven 
children, and his father l'la.S employed by the Government and the Pinkerton 
National Detective Agency. Accused had four years preparatory school and · 
attended !'St. Mary' s11 for two yeers preparing for the priesthood. He left 
school in May 1942 and went to wcrk in an undercover capacity for 
Pinkerton•s Detective Agency in the jewelry section of a PittsburgiDepart;.. 
mmt store where he was employed until January 1943. In September 1942 he 
enlisted in 11the aviation cadets" and in March 1943 was •called" to attend 
school at Nashville. He received his commission 5 September 1943 and his 
present assignment was as first pilot on a B-24. Accused further testified 
that he was married three weeks "ago• at Savannah, Georgia. Neither he 
nor his llife had ~ money and he had to boITowr funds to get married 
(R. 26-27). . 

With reference to taking the wallets accused stated that after . 
purchasing a ticket for his wife to Langley Field and pqing his of.t'icers 1 

mess fee he was rlthout; funds. He attempted to borrow money but was un
successful a?Xl was unable to obtain a partial payment from the finance 
office. He stated that he took the pocketbooks he was charged with steal
~. He took the wallet belo~ing to Lieutenant Herrin off the bed in the 
latter's room (Spec. 1), the one belonging to Lieutenant Harris, from his 
room (Spec. 2), and the one belonging to Lieutenant Bell from a flying suit 
pocket in his room (Spec. 3). He saw the nllet of Lieutenant Reynolds when 
he went into building T-279. to awaken another officer and •took 1t• ,(Spec.
4). He took the wallet_ belonging to Lieutenant .A.ntosz from 11his hip pocltet 
in his room" (Spec. 5). Accused further testified that he kept the wallets 
because }?.e wanted to replace the money lib.en he received his pay. He in
tended.to return the wallets to Lieutenants HeITin and Bell personally as 
he lmew them quite well, and nput back the others". Accused added that he 
would like very much to go overseas with his crew Ca. 27-31). 

5. It is shown by the evidence and admitted in the testimo:ey of ac
cused that between ll June and 23 June 1944 he wrongfully took and carried 
awq money belonging to his fellow officers on dates and in amounts as • 
follovrst On 11 June a wallet containing $15, property· of Second Lieutenant 
Douglas A.Herrin (Spec. l); on 15 June, a wallet containing $60, property 
of Second Lieo.tenant William E. Harris (Spec. 2)J on 16 June, a wallet con
taining about $17, property of Second Lieutenant Frank w. Bell, Jr. (Spec.3); 
on 21 June, a wallet ccntaining $5, property of Second Lieutenant Donald N. 
Reynolds (Spec. 4); and on· 23 June, a -wallet containing $206, the propert7 
of Second Lieutenant Leo J. Antosz (Spec. 5}. · . 

· Alth01Jgh accused testified that he did not intend to keep the · 
mollEG" permanently nor deprive the owners· of it, and that he kept the wallets 
in his poss~ssion in order to replace the money when he recei,ved his pq;. . 
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such testimoey does not rebut the inference of intent to steal which arises 
from the specific acts of accused as shown by the .evidence. Accused ad
mittedly intended to use..,~e momy for his 01'11 purposes, and .whether or not 
he· intended to make restitu:~icn at a later date the offense of larceey was 
complete. The ·!J~rd of Review is of the opinion that the finding of guilty 
of each Specification is sustained. 

6. 'The accused is 22 years and 7 months of age. The r1cords of the 
War Department; show ·that; he was born in the State of: Pennsylvacl.a, graduated 
from high school and for two.years attended st. Macy's College, Erie, 
Pennsylvania, where he majored in the Classics and graduated in J)42. From 
April 1942 until March 1943 he.~s employed as a private detective by the · 
Pinkerton National Detective Aeency. He served as Aviation Cadet from 2 
March 1943 um;il his 'a_wointment as temporaey second lieutenant, Arrrr:, of the 
tnrl.ted States and· entey upon active duty as an officer on 5 December 1943. 
He was married. about three weeks prior to his trial. 

7 • The court; was legally constituted.. · No e?Tors injuriously affecting 
the substantial. rights of· accused ware committed during the trial. In the 
opinion of the Board of. Review the record of trial is legally 'sufficient to 
support; the findings of guilty and the sentence, and to 11a?Tant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation of 
the 93rd Article of War. 
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1st Ind. 

War Department, J .A.G.o., 3o AUG 1944 - To the Seeretar.y of :War. 

1. Herewith. transmitted for the action of the President are the 
record of trial and the opinion of the Board of Renew in the cue o£ 
Secom Lieutenant Gilbert J. Dcnovan (o-817640), Air Corps. · 

2. I concur in the opinion .of the Board of Renn that the record 
of trial. ia legally sufficient to support the fi.ndi.ngs of guilty and the 
sentence and to warrant confirmation of the sentence. The accused on i'ive 
different occasions between 11 June and 23 June 1944 entered the rooms ~ 
other otticers at times llben they' nre absent or asleep and stole their 
wallet, containing the .following suma of moneys $15 (Spec. 1), $60 
(Spec. 2), about $17 (Spec. J), $S (Spec. 4), and $206 (Spee. 5). J.c
Ctl8ed testilied thgf; he had been married recently, was desperately in 
need at tunds to meet the added financial responsibilities inTolved and 
that it was his intention to return the wallets and reftmd the money to 
the oimsr1 when he received his ~• I rec0J1111eDd that the sentence as ap
prOTed by the revierlng authority, to dismissal, total forieitures and 
eonf'inemaIJt at hard labor for 2 years be confirmed, that the forfeitures 
be rellitted and that the sentence as thus modified be carried into execu
tion. I al.so recomiend that the Eastern Branch, United States Disci
pllnar;r Barracks, Greenhaven, New York, be designated as the· place o! 
ca:iil.Dane:nt. 

J. Inclosed are a drafi of a letter for 7our signature, transmit
ting the record to the Presidacit for his action, and a i'orm of :BDcutive 
action carrying into e.ttect the abow recaamendation, should it meet with 
awraral. 

»,Ton c. Cram.er,
.k Incle. llajor General, 

Incl.1-Rec. of trial. The Judge AdYocate Qeneral. 
Incl.2-Dr!t. ltr. for sig.

S/1.
Incl.)..J'orm o£ Action. 
Incl.4-Ltr. fr. Sen. Guf'tey,

7/26/44•. 

(Sentence as approved by reviewing authority confinned rut forfeitures 
remitted. G.C.M.O. 552, 13 Oct 1944) 
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SPJGK 
Cll 260446 'l OCT 1944 

UNITED STATES ) SECOND AIR FmCE 
) 

Trial by G.C.M., convened a.t 
~ Da.lbart A.nrr;f Air Field, Dalhart, 

Second Lieutenant CL.\RENCE ) Texu, 5 July 1944. Dismiaaa.l 
G. MILLER (0-~76609), Air and total forfeitures. 
Corpe. · ~ 

OPINION or the BOARD OF REVIlll' 
LYON, HEPBURN a.nd ll'.>YSE, Judge Advocates. 

1. The record or tria.l in the cue of the officer named above has 
been examined by the Board ot Review a.nd the Boa.rd submit• this, its 
opinion, to The Jl.dge Advocate General. 

2. The accused wu tried upon the following Charge• and. Speoifica
tionsa 

CHARGE Ia Violation of the Slat Article o.t' War. 

Speoifioation1 In that Second l4eutenant Clarenoe G. Miller, 
Air Corps, 232nd Arm:, Air Foroes Base Unit, Section "A", 
did, without proper leave~ absent himself from his station 
at Dalhart Army Air Field, Dalhart, Texas, from about 30 
April 1944 to a.bout 11 May 1944. 

CHARGE III Violation of the 96th Article of Wa.r. 

Specification la In that Second Lieutenant Clarence G. Miller, 
•••,did, at Mount Clemens, l.J.ohigan, on or about 29 April 
1944, with intent to defraud, wrongfully and unlmfully make 
and utter to the Ba.nnowr Drug Comp~ a certain check in 
word• and figures a.a .follows, to wit a 

__..~P,___A.pr_1_1_2_9t_h_____ 1944 No. 

CITIZEN'S STATE BANK 
Stratford Texas 

Pay to the 00 
order of Ca.ah --• ~25n 
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----~'.l.ir;._e_n~tya...;;.fi_v_e__n_o_l_OO_________Dollara 

CG Miller 0575609 
AAB Dalll,irt, Texas 

and ·by means thereof did• fraudulently obtain from sa.id Bannow 
Drug Company the sum of Twenty-five Dollars (~5.00), lawful 
money of the United States, he, the said Second Lieutenant 
Clarence G. Miller then well knowing that he did mt have and 

.not intending that he should have sufficient funds in the 
Citi&en's State Bank, Stratford, Te~as, for the payment ot 
aa.id oheok. 

Speeifieations 2 to 8, inolusivea Each of these speoifioations 
ie identical in form and substance with Speeifieation l with 
the exceptions of the dates, amounts, names of drawee banks 
and names of persona defrauded, which exeeptions · are, 
respectively, as follOlll'sa 

S;eeoitioation Date .Amount Drawee Bank Person Defrauded 

2 
3 
4 
5 

6 

7 

8 

(same) 
5/1/44 
5/2/44 
5/l>/44 

5/4/44 

5/6/44 

5/8/44 

(same) 
$15.00 
15.00 
50.00 

25.00 

35.00 

20.00 

(same) 
(same) 
(same) 

First State Bank, 
Stratford, Texas. 
First State Ban.Jc, 
Stratford, Texas. 
First State~. 
Stratford, Texas. 
First National Bank:, 

Theodore Beek 
.Theodore Beek 
Western Union Tel.
Fort Shelby Hotel 

Fort Shelby Hotel 

Fort Shelby Hotel 

Fort Shelby Hotel 

Co. 
Co. 

Co. 

Co. 

Co. 
Stratford, Texas. 

and with the further exceptions tha.t the cheeks set forth in 
Speeifieations 5 and 6 contain the following on the faee thereofa 

"For value received, I represent that the above amount 
is on deposit in said bank in my name subject to this 
cheek and is hereby assigned to payee or holder hereof", 

and that the ohecka set forth in Specifioationa 7 and 8 contain 
identical representations except that the word •claim" is sub
stituted for the word "represent" in each•. 
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The acouaed pleaded not guilty to &nd wu found guilty of &U charges and 
speoifioations. Evidence wa.s introduced of one previous conviction for 
absence without leave from 21 June 1943 to 6 · July .1943, for which offense 
&6cuaed was sentenced to forfeit fifty dollars ($50.00) of his pay per 
111'0nth for 15 months and to be reprimanded. In the instant case accused 
was sentenced to be dismissed the· servioe and to forfeit all pay a.nd allow
ances due or to become due. The reviewing authority approved the sentence 
and forw~rded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution, briefly summarized, is as 
follona 

The accused, a member of Section "A", Bue- Unit 232nd Army .Air Forces 
stationed at Dalhart Arm:, Air Field, Dalhart, Texas, was due to return 
from. leave at midnight on 29 April 1944 and when he failed to report for 
duty was entered as absent without leave upon the morning report of his 
organization, a duly certified extract copy of which 1rB.8 received in evi
dence (R. 10,llJ Pros. Ex. 1). 

It was stipulated and agreed between counsel for the defense and the 
trial judge a.dvooa.te, with the consent of the a.ocuaed, that the accused 
"waa picked up and put in arrest of quarters by mili ta.ry police of District 
Number 1, Sixth Service Command., in Detroit, Michigan; on 11 May 1944" 
(R. 47). A duly certified extract copy of the morning report of the 
Military Police Detachzoont Heaaquarters, District No. 1, Sixth Service 
Command showing that the accused was taken into· custody by the Provost 
larshal of said district at 11145 a.m. on_ll May 1944 at Detroit& Michigan, 
was admitted in evidence (R. 47J Pros. Ex. 20). 

During his sojourn in and around Detroit, llichig(lll, th6 accused drew 
and uttered eight different checks amounting in &ll to $210.00, which are 
the basis of the specifications of Charge II. Four of these checks were 
drawn upon the Citizens State Bank, Stratford, Texas (Pros. Exs. 2,3~4 and 
5) and one upon the First National Bank, Stratford, Texas (Pros. Ex. 9). 
The others wer~ drawn·upon the First State Bank, Stratford, Texas (Pros. 
Ex. 6, 7 and 8), and inasmuch as this was the only bank in Stratford, 
Texas, all of the checks were presented there for pa;yEent (R. 15-17). 

The accused had previously had dealings with the First State Bank 
with which he had negotiated and paid one or more loans(R. 24.25). 

On l April 1944 he had opened an account with the bank by depositing 
$110.30.· This sum, however, was depleted by withdra.w&la so that, on 2~ 
April 1944, the balance to the credit of the accused was only $1.02 (R.
18). . 

.. 
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The eight checks in question were each personally presented to the 
various persons or agencies alleged to have been defrauded by the accused 
and in each instance accused received cash in exchange therefor (Pros. 
Exs. 12-19 incl.). They were ~11 tendered and cashed during.the accused's 
period of absence without leave and ranged in date from 29 April to 8 
May 1944. 

On 22 April 1944 the accused had sent the following telegram to Mr. 
w. N. Price, Cashier of the First State Ba.nka 

"BILL PRICE, CITIZENS STATE BANK, STRATFORD, TEXAS. 
HOID CEECKS. WILL BE HOME WEDNESDAY A.l.1> WILL SEE 
YOU. LIEUTENANT c. G. MILLER" (R. 20). 

Notwithstanding this telegr8.lllwhich wa.s never answered, the First Stat~ 
Bank to which each of said checks was presented for pasment refused to 
pay them because of insufficient f\mds and returned them dishonored 
(R. 15-17). The accused had made no arrangements other than the telegram 
for a credit extension or the coverage of any overdrafts (R. 18,24) and 
the bank never notified him of their refusal to pay the checks when pre
sented (R. 21) nor did any of the holders of the checks give a.cy notice 
to the accused of the dishonor of the checks (Pros. Exs. 12-19 incl.). 

The assistant ca.shier of' the bank testified that it was the. practice . 
of the bank to honor the checks of some well known customers even though 
funds were, at the time, insufficient (R. 19,22). In the matter of the 
accused's account however, the bank records show that there ha.d been 16 
presentments of accused's checks between 27 April 1944 and subsequent 
dates, none of which was honored, although whether these were of 16 separate 
checks or double presentments of the same checks is not disclosed (R. 23). 

Jsy f'rrangements made at the request of the accused, with his brother 
in Detroit, all of the checks which are the subject of specifications in 
this ca.se were paid in full .to the _holders thereof (Pros. Exs. 10, 12-19 
incl.). • 

4. The accused, having been informed of his rights, elected to be 
sworn as a witness and testified, substantially, as fo~lows, 

., 
He is 41 years of age, married, and has been in the military service 

for 15 years, 5 years of whioh he served in Panama and 6 years in Hawaii. 
He had resided in Stratford, Texas, and "thought" he was well known there. 
In fact he said, 11 I think I know everybody in town". Among those with 
whom he is 11pretti.r well II acquainted are IT. Price and ~~. Flores, Cashier 
and Msista.nt Cashier, respectively, of the First State Bank of Stratford, 
T~xas, with whom he had no difficulty in negotiating a loan of ,.,200 in 
November 1943, and. which was duly repaid· (R. 37,38). 
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. Accused stated ~t although hia wife had been living with him at his 
station for nearly 8 months. she had left him on 12 April 1944 (R. 37). 
It· was because of worry over this· aituation "that he obtained leave to go 
to ~etroit on 13 April 1944 (R. 38). , · 

-. 
drink:1ng aizioe 4He ha.d not indulged in ~ Jul7 1943 but when he 

arrived in Detroit and failed to f'ind his wife he was greatly disappointed 
and he then started to drink a%ld conti:nu•d doing 10 to exoeu (R. 38.39). 

With regard to the issuam,e of the checks in question he admitted that 
he knew, at the time he cashed them. that he did not have sufficient .f'Ul:lda 
in the bank upon which they were dra.wn to assure payment when presented 
and, for that reason, had sent the telegr8lll to Mr. Price. the Cashier, 
asking hi.Di "to take care" of the matter. This he had done for two reasons a 
(1) because.he felt he knew Mr. Price well enough u a result of previous 
dealings to ask the favor so close to the ·end of the month and (2) because 
the accused had lDOney .in Detroit which he could u.ae in cue of ·necessity, 
and which he did eventually use to pay the checka (R. 39). 

He received no answer to the telegram and aaaumed that the bank would 
accommoda.te him and it was not 1,mtil the ea.rly p,.rt of May tha.t he learned 
from the credit manager of the Fort Shelby Hotel ot a check being returned 
by the bank (R. 39,40). 

Accused stated tha.t his drillld.:ng ha.d given him "the jitters" and he 
felt unable to return to duty because he was doubtful of his ability to 
sit in the train in th& coJldition he was in. He did• however, continue 
drinki:ng, and twice reported Toluntarily to hospitals tor treatmfJn~ and 
was later sent to the hospital for treatment by the Provost larshal (R. 40. 
41). 

When he learned of the nonpayment of the checks he arranged immediately 
with the credit manager of the Fort Shelby Hotel to obtain money from a joint 
.t'und which he had with hu brother in Detroit and the brother sent $375.00 
to the credit manager of the hotel with which tae tour checks cashed by the 
hotel were pa.id. Miss Lane. the credit manager. upon the request of a.ccuaed 
also obtained from the bank in Stratford. Texas, a. list of all unpaid checks 
of the accused and. arra.ngementa were made whereby the ba.la.nce of the tinpaid 
checks --was paid by the brother with money orders (R. 40,41,44.'45). All 
of the eight checks were·paid before the accused left Detroit .and before the 
trial. (R. 41 ). 

The reason assigned by the accused for his failure to obtain the money 
from his brother in the first instance is that he did not want to be found 
by him in the condition which resulted from his drinking (R. 41.45). 

The pastor of the First Christian Church of Stratford. Texas, testified 
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that the aooused -and his wife _were regularly- in a.ttendanoe at church ser
vices whenever possible and that. ;\;he aoouaed took part in church am. other 
civilian activities and~was;the assistant aooutauter of the church. So 
far as he knew, all the people of the church held the aoouaed in •tho.
highest esteem oonoerning his truthtulnea1 and veraoity- and honesty a%ld 

' 

neveryl:>ody in the comm.unity- a.ppreoiated him (the aoouaed) u a straight- . 
forward, Christian gentleman• (R. 32,33). · 

Major John lL SulliTan the a~c~ed'• cOilllll&llding officer teatitied 
that the accused had reported to him prior to going on _leave, alld told him 
tha.t he was having a little_ trouble with his wif'eJ that she had ieft am 
gone home to see her f'olk1 and that he would 8 lilce to go down there am -
aee if' (he) can't get things atra.ighte:ned out~ (R. 34). . . · ... 

Major Sulliv~ ia.d -~ever. known the a.caused' to be intemperate in the 
use of a.lcoholic bevera.gea_, although he ha.d drunk with him on ~ occa
sions after duty hours in the Officers I Club {R. 34). He baa the highest 
regard for the acouaed' • ability and o-ther of'fioers op. the Bue have com-_ 
mended him for devotion to duty ·and sought hia help. Major· Sullivan ha.d. 
never seen anyone who could •do a better job in the 1uppl7 _end of' the 
business" than the accused. ,He rated the aocused aa •superior• and in 
hia opinion •the government 1r0uld suffer considerable loss if Lieutenant 
Miller's servioes were lost• (R. 35). 

5. It was clearly- shown that the accused, having obtained a. leave of 
absenoe which expired _at midnight 29 April 1944• fa.il.ed to report for duty 
·at the time when he was required to do ao and remained absent without leave 
from that time to 11 Mq 1944 when he was ta.ken into custody- b;y military 
authorities. ·Although the aocused.o.ffered domestic, difficulties, .exoeuive 
drinking, and despondency in explanation of his conduct, such matters, ob
viously, do not constitute a defense. 'J,'h.e :record of tria.l is lega.lly- autti
oient to support the f'indillgs a.a to Charge I and its specification• 

. The evidence offered a.a proof of the speoificationa of Charge Il, in 
which the accused is alleged to have made a.Dd uttered eight oheoka with in
tent to de.fraud during the petiod while he was thus absent without leave, 
requires. closer scrutiny. and JllUSt be carefully weighed in order to determine 
whether it is legally suf'fioient to auppprt .the findings of guilt thereon. 

In order to oonvict the acc~ed ot the. specifioation.s aa drawn, it 
was inoumbent upon the prosecution to ah01r.; not only that the accused 
oashed the ohecka in question but that he did 10 with intent to defraud, 
well knowing that he did .not have sufficient funds in the bank to pay the 
checks· and not intending ~ ~ should ~ !:!l•... · . · ,.. ,. - ' 
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It is' evident that the accused had various dealings with the bank 
upon whioh· the ohecks were drawn prior to the time when he ma.de am 
oashed the eight checks which the bank dishonored.· Juat six months prior 
thereto he had contracted a loan ot $200 from the bank which loan wa.a re
paid and he had assurances from the cashier that the bank would usia1; him 
in fina.ncing the purchase of an automobile. Presuming upon w~t·. he eTi• 
dently believed to be a friendly relationahip based upon these tranaactiona 
as well as upon personal aoquaint8.Il0eahip. the aocuaed sent a telegram to 
the cashier of the bank and requested that his checks be held. stating in 
the telegram that he would see the caahier on the following Wednesday. 
The plain import of the telegram is that the a.ccuaed requested accommoda
tion from the bank with regard to the payment o~ certain checks issued 
or to be issued by him. When~ therefore. he received no answer to the 
telegram, the accused contends that he assumed his request would be granted 
and the checks would be honored. While there wu no lega.1 justification 
for such an assumption, the guilt or innocence of the·accused of issuing 
the checks with intent to defraud must be determined by viewing his conduot 
in the light of all the circumstances portra.yed by the evidence. 

The accused had a joint. or part ownership of a sum of money in the 
custody of his brother in Detroit at the time when the checks in question 
were issued and, while he could have availed himself of this fund before 
resorting to the issuance of bad checks, he stated that he was reluctant 
to hav.e his brother discover the condition to which the accusecf had been 
reduced because of excessive drinking. The physical condition of accused 
was such that he twice, voluntarily, and once, on.the insistence of the 
~ovost Marshal, submitted himself to hospitalization. 

That the accused was not in full possession of his normal faculties 
at the time he ca.shed some of the checks· ia shown by the patent fact that. 
in some instances, the checks were prepared for his signature by another, 
thus indicating that accused required assistance and tne accused so testified. 
His mistaken designations of the bank in Stratford, Texa.s. is further evi- · 
denoe of his abnormal condition. Thus some of the checks &re drawn upon 
"The Citizens Sta.te·Ba.nk", some on "The First State Bank" and one on 11 The 
First National Bank". All, however. were payable in Stratford. Texas. am 
all checks were in due course presented to The First State Bank, the only 
bank in Stratford, Texas. 

That the accused had no evil purpose in the erroneous designation of 
the names of the banks is conclusively shown by the fact that when he sent 
the telegram to Mr. Prioe, the Cashier of the First State Bank. seeking ao~ 
oommodation with regard to the checks. he mistakingly addressed him at the 
"Citizens State Bank. Stratford. Texas". 

While, these facts and circumstances are not of themselves a defense, 
they have an important bearing_ upon the question ot intent. 

- 7 -
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Neither the bank nor any of the holders of the checks notified the 
accused of the dishonoring of the checks until some time in the.fore part 
of ~y when the credit manager of the Fort Shelby Hotel advised him that 
a oheck had been returned from the bank unpaid. The accused thereupon 
illllllediately arranged with the credit manager to obtain from the bank in 
Stratford, Texas, a list of e.11 unpaid checks which he had issued and, 
throµgh her, made arrangements to obtain sufficient funds from the account 
he had with his brother to pay the holders of e.ll checks. 

Under these circumstances it has not been shown beyond reasonable 
doubt that the accused ever had any intent to defraud, when he cashed 
any of the checks•. Indeed, the only fair infere7:ce to be drawn from the· 
actions of the accused when viewed in the light of all the facts disclosed 
by the evidence is that, while he showed poor judgment ~·failed to dis
play that acumen which sound business methods require, he did indicate 
an intention on his part to secure the payment of the checks by the bank 
when presented. · 

)Th.at the accused had in mind when he asked the Cashier of the bank to 
"hold the checks II until the accused could see him rests in conjecture. 
Since it was near the end of the month he may ha.Te intended to make ,: 
deposit of his pay check which he would shortly receive together with some 
of his funds then in the hands of his brother. Surely it seems reasonable 
to assUllle that, if he had been advised by the bank that it would not grant 
the request in his telegram, the accused would then have placed with the 
bank the funds which he readily and promptly placed later in the hands of 
the credit manager of the hotel for the payment of the checks he had issued. 

The record is, therefore, deeme~ legally insufficient to support the 
findings of guilty of the offenses of uttering the checks with intent to 
defraud • 

. The exception of this element from the specifications does not, how
ever, absolve the accused of all guilt under the Charge. It has been shown 
that the account of the accused with the First State Bank of Stratford, 
Texas, was so depleted by withdrawals that, on 24 April 1944, the balance 
standing to his credit was only ~l.02. That the accused knew of the 
precarious state of his account when he cashed the checks is admitted by 
him and shown by his telegram to the bank. Notwithstanding he hoped to be 
,able, in some fashion, to provide funds for the payment of the checks, suffi
. cient funds were .not on hand when he uttered the checks to insure their pay-
ment upon presentment in due course and this he knew. Vihere one has knowledge 
of insufficient funds in a bank account it is an offense to draw upon such · 
funds ~n exc~ss of the amount then on hand without me.king actual definite 
arrangements to meet the payment of such checks· up.on presentment to the 
bank (CM. 232592, Law). It was wrongful for the accused_ to issue checks upon 
an account in a bank in which there were not suffi.cient funds for the payment 
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thereof, even tl}.9~gh he may 'have intended to supply such funds. at some 
ft\.\Ure time and' therefore had no thought of defratiding the holders, and 
suc:li conduct was of a nature to bring disoredi t upon the military service 
and constituted violations of Article of Yfar 96. 

The Board of Review therefore holds that as to the specifications of 
Charge II, the record of trial is legaµy sufficient to support only so 
much of the findings of guilty a.s invol'.ves findings that accused wrong
fully failed to maintain a. sufficient pe.nk balance to meet the checks 
described in the specifications of Charge II, an offense in violation of 
Article of War 96. · 

6. War Department records show that accused is 41 years old and 
·married. He attended college 2 years but did not graduate. He enlisted 
in the regular Army in July 1925, since which time he had had more than 
14 years of active service in various noncommissioned grades - as private; 
private first class, corporal, first sergeant, technical sergeant, and 
warrant officer, junior grade. Upon graduation from Air Forces Officer 
Candidate School, Kie.mi Beach, Florida., he was collllllissioned a second 
lieutenant, Air Corps, Army of the United States, 3 March 1943. The 201 
file discloses that a complaint was filed with the War Department indicating 
that.accused in March 1943 uttered six checks amounting to $108.25, which 
checks were returned marked "Non-sufficient funds". The file discloses. 
however, tha.t all of said checks were later paid by accused. 

7. The court was legally constituted and had jurisdiction of the 
accused and_the offenses. Except as noted, no errors inj:uriously affect
ing the substantial rights of the accused were committed during the trial. 
The Bua.rd of Review is of the opinion the. t the record of trial is legally 
sufficient to support the findings of guilty of Charge I and its speoi
f'ioation, but legally sufficient to support only so much of the finding 
of guilty of the specifications of Charge II as involves a finding that 
accused wrongfull;y failed to maintain a sufficient bank: bale.nee to meet 
the checks described in the specifications in violation of Article of War 
96 and legally sufficient to support the sentence and to.warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation ot 
Articles of War 61 or 96. · 

Judge .Advooate. 

____(_On_Le_a_:v_e___,.,_______.• Judge Advocate.· 

- 9 -
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• 1st Ind. 

'War Department. J.A.G.o •• - To the Secretary ot War. _
11 OCT 1944 

~- Herewith transmitted for the action of the President are· the record 
of trial and the opinion of the Boa.rd of Review in the case of Second Lieu
tenant Cla.renoe G. Miller (0-575609). Air Corps. 

2. I oonour in the opinion of the Boa.rd of Review that-the reoord of 
trial is legally sufficient to support the findings of guilty of Charge I 
and its specification (absence without leave. 11 dqs) in violation of 
Article of War 61. legally sufficient to support only so much of the find
ings of guilty of the specifications of Charge II as involves fin(iings that 
accused ~Tongfully failed to maintain a bank: balance-to·meet the checks 
described .in the specifications in violation of Article of War 96. and 
legally sufficient to support the sentence and to warrant confirmation 
of the sentence. Prior to receiving his commission. in lil.rch 1943 the ac
cused had had 14 years of active ser-rice as·a.n enlisted man in the regular 
Army, serving in various nonoommissioned grades from p-ivate to junior 
warrant officer. He has had one previous conviction by general court-

. ma.rtial for absence without leave of 15 ciqa. In Tiew of the long and 
honorable service of accused, and in further view of his superior rating 
as a. supply officer as testified to by his commanding officer, I recommend 
that the sentence be confirmed but that the forfeitures be remitted and 
that the exe aution of. the sentence a.s thus modified.be suspended during 
good behavior. 

3. · Inolosed are a draft of a letter for your signa.~ure transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made. should 
such aotion meet W'i th approval. 

~on c. Cramer, 
Major General, 

3 Inola. The .bige Advocate General. 
Inol.l-Record of trial. 
Inol.2-Drft. of ltr. for 

sig. Seo. of War. 
Inol.3-Form of Ex. action. 

(Only so much of findings of guilty of Specifications of Charge II 
approved a.s involves finding that accused wrongfully: failed to maintain 
sufficient bank talance to meet checks.described in Specifications in 
violation of Article of War 96. Sentence confirmed but forfeitures 
remitted arrl execution suspended. G.C. M.O•. 592, 25. Oct 1944) 
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WAR DEPARTMENT 

Army Service Forces 
In the Of.rice of 'l'he Judge Advocate General (261)Washington, D. C. 

SPJGN 
CM 26o476 

'24 AUG 1944 
tJ N I T E.D S T A T E S .) XXIII CORPS 

v. 
) 
) Trial by G.C.Y., convened 

First Lieutenant JAMES W. 
HAYS (O-ll65121), 422nd 
Field Artiller,- Group. 

) 
)
) 
) 

at Camp Howze, Texas, 7 
and 17 July 1944. ll1.s
missaJ. and cOllfinement 
tor six (6)_ years. 

OPDiION o£ the BOARD OF REVIEW 
LIPScmm, SIKES and, GOLDEN, Judge Advocau,s 

l. · The record of trial 1n the case of the officer named above has 
been aum1ned by the Board of Review and the Board submits this, its· 
opiniai, to The Judge Advocate General• 

.2. The accused was tried upon the following Charges and Speci-
fi~atiol'lS a · \ 

CHARGE I I Violation of the 61st .Article of war. 

Speoificationt In that First Lieutenant James lJ. Hays, . 
Four Hundred .Twenty-secaond. Field·.irtill.e17 Group, did; 
·lfithout proper leave, absent himself fran his organiz.,_ 
tica at Camp Hone, Texas, i"rca about 16 )(arch 1944, to 
about 7 April 1944. . 

CHARGE II1 Violaticm ot the 95th .Article of war. 

Speeificaticm 11 In that First Lieutenant James w. Hqs, . 
Feur Hmdred. Tlrent)"-second Field Art11l.er7 Group, • . 
being lndebted to The J.rr1r3' »aergenc;r Rellef,.Fort 
Sill, Qklahoma, 1n the BUii of .two hundred fitv ·· 
dollars ($2,50.00), llhich amount became due and pq
able on·or about 1 February- 1944 ($50.00), l ll&rch 
1944 ($100.00), l J.pr.U 1944 ($100.00),· did, at 
Fort Sill, Oklahaaa .IJ:ld Camp H°'3e, Texas, fraa l Februar,r 
1944 to 6 YAJ' 1944, d.ishanorab~ fail and neglect to pq 
said debt. 



i 
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Specification 2: In that First Lieutenant James W. Hays., 
Four Hlllldred Twenty-sacond Field Artillery Group., 
being indebted. to The Security- National Bank., Lawton 
Oklahoma., in the sum of one hundred dollars rn100.oo)., 
which amount became due and payable on or about l March 
1944, did from l March 1944 to 6 May- 1944., at Fort Sill., 
Oklahoma., and Camp Howze, Texas., dishonorably £ail and 
neglect to pq said debt. 

Specification 31 In that First Lieutenant James w. Hays., 
Four Hundred Twenty-second Field Artillery- Group., 
being indebted to The American Red Cross., Fort Sill., 
Oklahoma., in the sum or one hundred dollars ($100.00)., 
lVhich amount became due and payable on or about l 
AUt,'7'\l.St 1943 ($50.00)1 l September 1943 ($50.00)., did, 
at Fort Sill., Oklahoma., a.TJ.d Camp How,ze., Texas., £r011l 
1 August 1943 to 6 May 1944 dishonorably fail and 
neglect to pay said debt. · 

Specii'ication 41 In that First Lieutenant James w. Hays., 
Four Hundred Twenty-second Field Artillery Group., 
being indebted to The Rice Hotel., Houston., Texas., in 
the sum of twenty-tour dollars and fifty-three cents 
($24.53)., which amount became due on or about 10 April 
1944., did., at Houston., Texas., from 10 April 1944 to 6 
May 1944., dishonorab~ £ail and neglect to pa7 said debt.· 

Specitication 5: In that First Lieuten~t James w. Hays., 
Four Hundred Twenty-second Field Artillery- Group., did., at 
Dallas., Texas., on or about 12 March 1944, with intent 
to defraud wrongfully- and unlawfully make ~d utter to 
The Baker Hotel., a certain check., in words and figures as 
follows, to wit: 

(FRONT SIDE) 
#15 

THE BAlillR HOTEL 
Dallas., Texas U!a,_19~

Pay To The 
Order Of THE BA.KER HOTEL $ 10.00 

Ten and no/loo- OOLLARS 
I HAVE THE ABOVE AMOUNT TO MY CREDIT l/ITH DRAWEE FREE OF 
ANY CLAIMS AND HAVE AUTHORITY TO MAKE THIS DRAFT. 
THROUGH THIS REPRESENTATION I HAVE OBTAINED THE ABOVE 
AMOUNT m CASH FROM THE BAIOOl HO'fEL. 

VALUE RECEJV.ill AND CHARGE SALlE TO ACCOUNT OF 

/s/ J. Hays 

-2-
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(unreadable Arabic 
.To 1st National Bank: ot Houston 1st Lt numbers) 

Houston Texas Houston Texas 
J. w. HAYS 

(REVERSE SIDE} 

CASH RECEIVED $10.00 
·srGNmJRE /s/ J. Hqs 

0-1165212 
camp 8th Serv 2£!!!! 
res - 52C11 Woodlawn 

Chgo lll 

and by means thereof, did fraudulently obtain f'ran The 
Baker Hotel, ten dollars ($10.00), lawful money of' the 
United States, he the said First Lieutenant James w. 
Hays, then well knowing that he did not have and n:ot 
intending that he should have an account with the First 
National Banko£ Houston, Houston, Texas, f'or·the pq
ment o£ said check.-

. Speoitication 61 S1m1l ar to Specification 5 but alleging · 
check made and uttered to Lieutenant Paul J. Kerrigan, 
Camp Howze, Texas, on 11 March 1944, in the amount of 
$50.00. 

Specification 71 In that First Lieutenant James w. Hays, 
Four Hundred Twenty-second Field Artill917_Group, did, 

. at Houston, Texas,. on· or about 6 April 1944, appear in 
public wrongCully wearing uns.uthorized. insignia, to 
wits captain's insignia, with intent to ·deceive. 

CHARGE lliz Violation o£ the 93rd Article of war. 

Specification la In that First Lieutenant James YI• Hays, 
F9ur Hundred Twenty-second Field Artiller;y Group, • 

_did, at Dallas,' Texas, on or about 14 March 1944, with 
intent to defraud f'alsely make in its entirety a cer
tain check in the f'ollowing ll"Ords and .tigure&, to wits 

(FRONT SIDE) 
THE BAKER HOTEL . 

Pay To The
DALLAS, TEXAS,· ·3/l4 19..,M_ 

Order Of THE BAKER HOTEL· $ 10.00 

Ten and no/100 • OOLLARS ... 
._, 
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I HAVE WE .ABOVE AMOUNT 'l'O MY CREDn' WITH DRAWEE 

FREE OF. ANY CLAIMS AND HAVE AUTHORITY 'l'O 1'AKE THIS 
DRAFT. THROUGH THIS REPRESENTATION. I HAVE OBTA.llraD 
THE ABOVE AMOUNT IN CASH.FROM THE BAKER HOTEL•• VALUE RECEIVED AND CHAilGE SAME TO ACCOUNT. OF 

, /s/ _ _.Ge......o........P.....~s_o_u'T:th__ 
(SIGNATURE). 

'l'O 1st National Bank o.t Houston, Tex. 
Houston, T~ . 

Houston Texas (STREET ADDRE.SS) 

Oll.65212· 
. - (CITY AND STATE) 

· 5208 Woodlawn 
Chgo 8th Svc Cand 

llhich said check was a writing of a priTate nature, 
·,mich might operate to the ~ejudice·of·another. 

·Specifications 2 through 8 inclusiTea 

F.ach Specification is the same as Specification l exoept that 
each check is shown to be drmm on the 1st National. Bmk o.t 
Chicago, Chicago, Illinois, and except as to date, amount, 
Payee and Alleged :Maker, as follows: · 

§J>!!cification Date Amount ~ Alleged Maker 
2 22.Marcii1944 $41.40 ·Redmans George J. South 

·3 16 U&rch 1944 $50 Gloria Ennis George J. South 
4 .17 Jl.arch 1944 $20 Rice Hotel George P. South 
5 20 March 1944 $25 Rice Hotel George J. South 
6 23 llarch 1944 $20 Elton Hodges George J. South 
7 6 April 1944 $50 v.o. Vickery- J~s W. Ford 
8 3 April 1944· $50- National Bame James W. lord 

of Canmerce 
,.. 

CHARGE IVa Viol.&ticm of the. 96th Article of war•. 

Specification l,i- Izi that First Lieutenant James w.' Hqs~ -
Four·Hundred Twent;r-second Field Artiller;y.Group, 'did; 
at Dallas, Texas, m. or about 14 March 1944, 'With in
tent to defraud williul.q, ·unl&lliuLl.y1 and felcniousl7 .. 
utter as trµe and genuine a certain check in 1f0l'ds and 
figures as follows s · · , 

. (FRONT SIIE) THE BAKER.HOTEL 

• DAI.T.AS, TEXAS, 3/JJ+ 1944 
Pq To 'lbe THE BAKER HOTEL $!0.00 

Order Of 

https://DAI.T.AS
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Ten and no/lQO y OOLU&S 
-· I HAVE THE ABOVE AMOUNT TO Jdl: CREDIT YiITH DRAWEE FBES 

'OF ANY CLA.nfS .AND B!VE AUTHORITY TO lfAKE THIS DRAFT. , 
THROUGH -THIS RESPRl!SENTATION I HAVE OB'tAINED THE ABOVE 
AMOUNT IH CASH FBOX THE BAKER HOTEL. . 

VALUE mmIVED AND CHAmE SAME TO ACCOUNT OF 

/ s/ Geo. P. South 
. SIGNATURE 

TO 1st Natimal Banlc ot Houston,· Tex. 
Houston, Texas 

Houstm Tex.as STREET ADDRESS 
Oll65Zl2 

CITY AND STATE 
5208 Woodlaxn 

Chgo 8th Svc Comd -

.a writing of a private 3¥Lture, 1Jhich might operate to the 
prejudice of another, 1fld.ch said check was, as he, the 
said F.irst Lieutenant James w. H&7s, Four Hundred Twenty-

. second Field Artillery Group, then well k:ne1r, feloniously' 
made an~ !orged. 

Specifications 2.to 8 inclusive, 

Each Specificatia:i.is the same as Specification 1 exeept as to 
date and description of forged instruments 1Jhich are the same 
checks described in Specifications 2 to Sot Charge n. · 
Specification 9: (Finding of Not Ou.il:t7)•. 

Specif'ication lOa · (Finding of Not Guilty). 

· ADDITIONAL CHAmE Ia -Violation of the 93rd Article of War. 

Specification 1: In that First Lieutenant James w. Hcqs, 
Four Hundred Twenty-second Field .Artillery Group, did,_ 
at Houston, Texas., on or about 29 March 1944, with 
intent to defraud £alsel.y' make in its entirety a certain 
check in the following word.a and figures, to wita 

. 
(FRONT SIDE) THE CI'l'I NATIONAL BANK 35-69 · NO.J!L_ 

OF HOUSTON 

HOUSTON, TEX.AS, 3/29 l9__M_ 

FAY TO i'HE
ORDER OF_________ ...___ _____________Alllba_s_s_ador H_o_tel $l0.00 

____________________...I.LABS 

WITH EXCHANGE 

VALUE RECEIVED AND CHARGE 1HE SAME TO ACCOUNT~ 

-5-
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TO 1st National Bank of Chicago • 
/s/ James w. Ford 

Chicago ru.. 
O-ll.65212 Capt FA 8th S.C - A-S Da.JJas 

Tex . 
• 

which said check was a writing of a private nature, which 
might operate to.the.prejudice of another. 

Specification 2: (Finding of not guilty) •. 

ADDITIONAL CHARGE Ila V1olat1m ot the 96th .Article of War. 

Specification lz In ~t First Lieutenant JamE?S w. Hays, 
Four Hundred Twenty-second Field .Artiller;r Group, did, 

· at Houston, Texas, on or about 29 March 1944, with in
tent to de.fraud 1'ill.f'ully, unlawfully, and feloniousl.J" 
utter as true and genuine a certain check in words and 
figures as i'ollowsa 

(FRONT SIIE) THE CITI NATIONAL .BANK 35-69 NO•.]&_
OF HOUSTON 

HOUSTON., TEXAS., 'J/?J 19..M,_ 

PAY TO THE 
ORDER OF___.Amb.....,_as_s_ad___or.__H__ote=l-·________$lo.00 -

-----------~=-=--~--OOILARSWIXH EXCHANGE 

VALUE :RECEIVED AND CHABGE THE SAME 1'0 .ACCOUNT OF 

TO 1st Natiopal:Bank ot Chicago . . 
/s/ James w. Ford 

Chicago m, 
0-1165212 C&pt F .A. 8th S.C - A-8 

Dallas 
Tex 

a m-1.ting ot a private nature, which might. operate to the 
prejudi.ce ot another., which said cheok n.s, as he, the 
said First Lieutenant James w. Hqs., Four Hundred Twenty
second Field Artiller,f Group,. then 11811 knew, feloniollsq 
made and forged. i · . . . · 

Speciticatian 21 S1:ndJar ~ Speoitication l except ut,ts~ of 
check in ~tot $15_.m, .dated JO Jlarch 19~, dran on . 

- The 1st National B8Zlk ot Houston, Tezas, at the same place. · .' 

-6-
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1'he accused pleaded not guilty to all Charges and Specifications. He waa 
found guilty of all Charges and Speciticationsexoept Speciticat1e112 of 
Charge n of which he was found guil:ey excepting the words •National 
Ba:i::ik9 and· substituting therefor the words •Bank and Trust caapa:a,ya., and 
guilty o! Specification 7., Cha.rge n., in violation of Article o! War 96, 
and not guilty of Specitications 9 and 10.,.Cha.rge_ IV, and Specif'ication 
~£ Additional Charge I. - He was sentenced to be dismissed the service., 
to f or!eit all pay and allowances dus or to be.come due, and to be con
fined at hard labor at such place as the reviewing authority might direct. 
for six years. '.I'he rev:1.ewil:lg authority approved the sentence and forwarded 
the record of trial for action under Article of War 48 • . 

). The evidence for the prosecution shOll'II that the accused 1'h1le 
stationed at Fort Sill.., Oklahoma.,: 'bor.rowed from The American Red· Cross 
on 28 June 1943 the sum. of $100 mu.ch. was due and p~le in two install
ments of $50 each m l August. and l September., 1943; that he boITOWed 
!'ran '!'be UT1JY Exchange Relief on 15 Dacem.ber 1943., the sum of $250 1drl.ch 
was due :in three installments o£ $50., $100 and $100 Nspectivei,- cm. l 
February., l March and l April., 1944; ·and that he borrowed tram 'l:he 
Security Bank and Trust Canp~., Lawton, Oklahan.a, on 15 Februa.?7 1944, . · 
the sum of ,100 which was due and pay-able on 1 ·March 1944. The accused 
was asked several times to pay- 'the Red Cross debt. He .final.J.J' agreed 
to pa:y- it in February., March and April but tailed to do so. In Februa.r.y 
1944 the accused issued a check to pa:y- the Lawton baruc loan but the 
check was dishonored by the bank on which it was drawn. 'l'he accused 
actuall,1' failed to PB:¥ s:ay- ot these loans until the oba.rges in this 
case had been preferred against him. Af'ter that time he paid the •Red 
Cross• loan (R. 28-31., 33; Pros. Ex. C-J). 

On ll March 1944, after being transferred fran Fort; Sill, OklJ.r.. 
hana, to Camp HO'fi'Ze, Texas., the accused drew a check for $50 en the 
South Carolina National Baruc, Columbia, South C&rollna, which was 
paid b7 the indorser, Lieutenant Paul J. Kerrigan., after the drawee 
bank failed to pa:y- the check because of insufficiency o! ~ds. · 
1'his is• the check described in Specificatim 6 or Charge n. When 
the check was uttered the amount in the accused•s account in the baruc 
was $2.~. In June 1944, the accused. paid $50 to Lieutenant Kerrigan 
(R. 20-22, 39; Pros. Exs. B, P). 

On 12 March 1944 at the Baker Hotel, Dallas, '.l'exas., the accused. 
cashed a check (Speciticaticn 5, Charge II) !or $10 dram on the 1st 
National. Bank of Houston, Texas. The check was returned to the hotel 
rran. the drawee bank with a •no account" notation thereon. The ac
cused had no acccnmt w1th the drawee bank. Two days later ·at the same 
hotel, the accused cashed another $10 check (Speciticaticz:112 of Charges 
III and IV) drawn on the same bank., which was signed -oeo. P. Sou:tb• 
as maker. Xhe check was not paid because the bank had no account in · 
the name of. 8lJY such perscn. A hand:trriting expert testilied that the 
accused had written the check (R. 34, 36, 63, 64, ti,., 78; Pros. E:J:s. 

· L, Q, V, W.t AC). 
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The accused was absent without leave from Camp Howze from 16 March 
1944 until he was apprehended at Houston, Texas, on 7 April 1944. At the 
time o.t. apprehension, he was improperly and without authority wearing the 
insignia 0£ a captain. During his unauthorized absence, the evidence shows 
that the accused at Houston, Texas, forged and uttered £or cash eight · 
checks, £our of which were in the name of •George J. SouthB, one in the 
name 0£ •George P. South• and three in the name of •James w. Ford•, in 
the total aggregate amount o! ~266.40, all of which were drawn on the 
1st National Bank of Chicai;o, D.llnois, which had no account in a:ey- ot 
said names. Such checks are more i'ull;r described as follows: 

Amount Alleged in~~ 

3/16/44 $50 Gloria Ennis George J. South Specs.3, Chg. Ill & IV 
3/17/44 $20 Rice Hotel George P. South Specs.4, Chg. III.& IV 
3/20/44 $25 Rice Hotel George J. South Specs.5, Chg. III & IV 
3/22/44 w.40 Redmans• George J. South Specs.2, Chg. III&: IV 
3/23/44 $20 Elton Hodges George J. South Specs. 6, Chg. III & IV 
3/2$/44 $10 Ambassador Hotel James W. Ford Specs.l, Add.Chg. I & II 
4/3/44 iso National Bank of James W. Ford Specs ..s, Chg. m&. 'IV. 

Commerce 
4/6/44 $50 V. G. Vickery James W. Ford Specs.76 Chg. m & IV 

In addition to the foregoing, the_ accused uttered a forged check for $15 
dated JO March 1944, on the First National Bank of Houston, Texas, which 
had no account in the name of James W. Ford, the name appearing on the check 
as maker. This is the check described in SpecU'1cation 2 ot Additional· 
Charge II. As in the other cases, he received cash for the check (R. 16-196 
2.3-28, 33, 35, 38, 40, 56-66, W-78; Pros. 'Exs. A, K, M-06 Q, S-U6 X-Z, AA
AC). 

On 24 Maroh 1944, the accused, as .Captain George P. South, became 
indebted to the Rice Hotel, Houaton6 Texas, in the amount of $24.52 for 
a room and incidentals which was due and payable at th.at time. Payment 
of such indebtedness has not been made (Pros. Ex:. K). · 

Several witnesses for the prosecution.testified that·they- had known 
the accused as captain George South or as Captain James Ford during the 
period while he was absent without leave. The fact that the accused forged 
such names to the aforesaid checks was established either b;r direct evi
dence o£ witnesses who saw the acts or by the testimOhy' of a handwriting 
expert. Sane of the witnesses testified that the accused was intoxicated 
on each occasion when they saw him but that he seemed •normal• (R. 231 25, 
26, 36, "f:1:J, 61, 63, 71-77). _ 

Upon being returned to camp Howze, the accused was placed under 
observation for mental. derangement or amnesia at the hospital where he re
mained from 10 April 1944 to the date of trial except during an occasion· · 
when he "Was sent to Ashburn General Hospital at McKillney for special 
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stud;yt'. Numerous tests and examins.tions of the accused were- made during 
this period by' Captain Herbert A. Schubert., Chief of the Neuropsychiatric 
Section., Station Hospital., Camp H~e, Texas, who testified that in his 
opinion the accused was and is sane., t.ha.t he was not suffering fran . 
amnesia during the period in question., th.at he was able to detarmine right 

. frQlll 11rong., that he was so far tree trcn mental defect; disease or de
rangement to adhere to the righ;t; and retrain from the wrong, and that he 
-.as able to conduct his defense. and cooperate ~telligen~ with his 
counsel (R. 41-54). 

4. The evidence for the defense consists of the stipulated testim~ 
of the acoused 1s wife., Mrs. Louise Hays,- his mother, Mrs. Charlotte C. 
Hqs., and of his own testilnoey (R. 82-92). 

The stipulation concern!ng Mrs. Louise. Hays' testimony shows that 
she and the accused ware married in August 1942 and were •most happyi', that 
attar a separation for several months while the accused was at Officers' 
Candidate School she joined hill at Pittsburg, Kansas, in April 194.3, at 
which time she was •about six months pregnant• and that the accused ~had 
changed.•. Ha· was •not affectionate■ and was •very nervous and f'idgit7
* * * drank more often• and ■was a different. man entireJ.y-. In November 
194.3., the accused reeeived word that his brother., a Marine Captain, ,ras · 
killed in actim in the. South Pacilio llhich •upset ffeJJil very much•· (R. 821 
8,3). 

The stipul.&~d testimoey of Mrs. Charlotte c. Hqs show~ that- · 
the •first time Lshij noticed any change in the accused•_ was· during a 
visit in Janua.r,- 1944 at which time he was •dr~ heavily which he did 
not do before going into the .Arrq- * * * was heavily in debt and {.shij 
arranged a loan for hill in the amount o! $500.00-. When she tried to 
discuss the death of bis brother with the accused, •he seemed unable to 
talk about ~~ and was under a nervous strain•. •During the past month, 

·£"the aecuseg,, has written letters telling of lapses of memoryts. The 
accused •has a brother, Robert, two years ~er than he, who is in a 
hospital.. He has be~termed an embicile @~ by the doctors• (R. 8.3,
84). . - .---- . . . 

The accused, attar his rights as to testifying·or remaining silent 
had been explained to him, testified that ha procured a loan of $100 
f]:om the Red Cross be.tore his •baby was born and sent the money to 
Lbii/ wile.• Ha borrowed the sum of' $250 from the Army Emergency Relief 
to maintain his •family*** in a hotel•, the. housing faaillties near . 
Fort Sill being •inadequate•. The loan ot $100 fran the Lawton Bank was 
used b)' the 1£_cused to •move L'fij.if wif'e and fami.17 and all /Jhei:£7 ap- . 
pert:illences Ls'ii/ to her mother's house.•. The Red Cross· loan was paid 
but not b7 him pers~. He has not bad •enough money- over and above 
/fiiif nonaal. livillg expenses• to repay the loan .f'ran. the J.nq Emergen07 
Hallet. With reference to the Lawtal bank loan, he •could have• paid it 
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»i£_Lf;.!7 had cashed some War Bonds but at that time it happened that 
/j~had sent to get the bonds £ran /jdi/ mother in lcnr and they were 
sent to Ft. Sill and by the time they arrived., it was too late to pay 
the loan•. During the first few months o:t 1944, the accused's pay 
was $264 each month and he was entitled to flight pq when he earned it 
(R. 84-86, 91). . 

The accused .:Curt.her testified that he did not •remember the trip 
down /J,o camp Hcwzi/•, but remembered •sitting in an office :1n Group 
Headquarters making out a chart !or the training of Group pilots• which 
was 11 the last thing prior to the shots at the Camp Howze hospital that 
L'ii.if can remember•. He recalled nothing about any of the checks or the 

, people who cashed or :1ndorsed them for him. He does not know •James 
w. Ford•, •George P. South•., or •George J. South• and is unfamillar with 
the ·name •James w. Ford•. To his •knOl'rledge• he did not appear •:in · 
Captain's insignia11 • 'l'he accused had never been in HoustO!!, in his 11.te. 
He remembered however •a small hotel*** in Dallas but Lis noi/ sure• and 
his recollection is •very vague 11 • With ref'erence to liquor., he has •con
sumed as much;•.maybe more, than the average person•. His brother's death 
and his bills were 11kind o:t a. shock• and any •nuaber o:t things might have 
been worrying bimJI (R. 87-91). 

5. Captain Schubert., who was recalled by the court, testilied that 
from his observation o:t the accused .tram about •the tenth o:t. April toa 
7 July 1944 he. had i'o1.md •no evidence to substantiate an amnesia during 

· the months o:t March or April 1944•, and that it was his opinion •that 
this amnesia was feigned with possible alcoholic .tactors11 • There were 
no symptoms of •a recent alcoholic condition• when he first saw the 
accused which was on the day following his admission into the hospital. 
The accused had informed the 'Witness in their initial :interview •that he 
at least recalled a day in Houston• when •he had been picked up * * * 
because the,- accused him of being Lt. Ha.y-s and not Captain Ford• (R. 9.3-
105). · . 

6. The Speci:ticaticm o! Charge I alleges that th~ accU:sed t1did., 
without proper leave, absent himsel:t :from his organization at Camp Howze, 
'l'exa.s., from about 16 March 1944 to about 7 April 1944•. . · 

· The prosecution's evidence amply proves the allegations and. sup
ports the court's find1ngR of guilty thereo:t :1n violation of Article o.t 
.war 6l. · 

The defense which was :interposed to this of.tense and the other 
· o!fe~ses alleged to have occurred during this period of time is based 

on the accused's testimo:o;y that he was a vict:La of amnesia and con
sequently had no knowledge of the camnission o.t the of.tenses. The 
prosecution's erldence sh01fs1 however, that the accused was ccn!':1ned 
to t:t1e station hospital at_ Camp Howze for eteveral months immediately 
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preceding the trial and was subjected to careful observation for the 
purpose of ascertaining his mental condition. The medical otf'icer 
who had made numerous examinations of the accused during this period 
or time testified that the accused's amnesia y;-aa feigned, that he was sane 
and was capable of distinguishing right from wrong. Thus, a question of 
fact was presented which by its general finding of guilty, the court 
acting within its province, determined against the accused ( see CM 225837, 
Buil•. JAG, Vol. I, P• 360). -

7. Specii'ications 1, 2 and 3 of·Cbarge II allege that the accused 
•being indebted" to certain designated organizations in the respective 
amounts of i250, ~100 and $100 due and payable at stated times did £ran 
the alleged due dates •dishonorably fail and neglect to pe:;r said• debts. 

•Dishonorable neglect to pay debts• is definitive ot an of!ense 
under Article of War 95 (Y.C.M., 1928, par. 151). 

The existence of t.'ie indebtedness to the designated organization.s 
and the accused's failure to pay the indebtedness when due and there
after, as alleged, is established by the prosecution's evidence and is 
admitted by the accused. During this time, the accused was an officer in 
the.Anriy and, as such, was receiving the pay and allowances cormnensurate 
with his rank and length or service. The evidence even shows that in 
January 1944, the accused's mother arranged a $500 loan for him because 
of his being •heavily in debt•. That he had sufficient resources to ptq 
at least one ot the debts llhen due is clear from the accused's O'Ril testi
mony. Eltplanation as to why he did not do so is unconvincing and un
satisfactory. Thus, his consistent non-payment ·or thes·e loarus over a 
protracted period of time coupled with his failure to carr.r out a definite 
pranise to pay one of them and his deceit in giving a worthless chsck in 
connection with another of the loans, and his other reprehensible acts, 
indicate a pattern of misconduct 1Vhich excludes any inference except / 
that of dishonesty and manifests a studied design to avoid p~nt of the 
debts incurred•. The .facts; thereforEt, form a sufficient basis to justify 
the court's fin~ingR of guilty of Specifications 1, 2 and 3 of Charge II 
and ot Charge II. 

8. Speeii'ication 4 0£ Charge II alleges that tba accused •being 
indebted to the Rice Hotel, Houston, Texas• in the sum 0£ $24-53 which 

,•became due on or about 10 April 1944• did 11dishonorably £ail and 
neglect to pay said debt•. 

Dishonorable failure and neglect to pay a debt is ari offense 
violative of Article of War 95 (M.q~M., 1928, par. 151). 

The alleged debt was incurred by the accused under the fictitious 
name of Captain George P. South £or a room and incidental service at the 
hotel. It has never been paid. The facts are sufficient to sustain the 
court's .finding of guilty of Specii'ication 4 of Charge II and'Charge II. 
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9. Specifications 5 and 6 of Charge II allege that the accused on 
designated dates and places did »with intent to defraud wrongfully and 
unlawfully make and utter to11 specified parties certain described checks 
in the amounts of $10 and $50 drawn respectively on the First National 
Bank of Houston., Houston., Xexas.,· and the South Carolina National Bank., 
Columbia., South Carolina., •and by means "thereof., did fraudulently obtain• 

·from said parties cash in the amount of said checks., •then well knowing 
that he did not have and not intending that he should have• suf':ticient 
funds in said banks for the payment of-said checks. 

These offenses are laid·under Article of•War 95., an instance of 
the violation of "Which is· stated to be •giving a check on a bank where 
he knows or reasonably should know there are no funds to meet it., and 
'Without intending that there should be• (M.C.M•., 1928., par. 151). 

The evidence tor the prosecution conclusively shows that the 
above described checks were made and uttered by the accused who re
ceived cash for them and that the checks were not paid by- the drawee 
banks because.the accused had either no account or insu!ficient funds 
in his account to p;q the checks upon presentation. No effort was made 
by the accused to have on deposit in the drawee banks su!ficient funds to 
pay the checks. These facts provide an adequate basis for an inference 
by the court of the accused's fraudulent intent which is not negatived by 
the accused's payment of one of the checks subsequent to the prei'erence 
of these charges against him. The evidence., therei'ore., establishes 

· beyond a reasonable doubt his gullt as alleged and fully supports the 
co.irt's findings 01' guilty of Specii'ications 5 and 6 of Charge II and of 
Charge n.-

10. Specification 7 of Charge II &l.leges that the accused •did., at 
Houston, Texas., on or about 6 Aprll 19~., appear in public wrongfully 

\ wearing unauthorized insignia., to wit: captain's insignia., with intent 
.to deceive•. . · 

. 
.ilthough the of.tense is laid under Article of War 95.,,the court 

found the accused guilty •but under the 96th Article of .war• (R. 108). · 

An offense of this nature is a violation of Article o! War 95 
(CM 243926,; Bull. JAG. Vol. III., No. 3., p•.100). It is als·o a violation 
or Article of Tiar 96 (M.C.ill • ., 1928., par. 152!;). 

· The evidence for the prosecution shows that at the time and place 
alleged the accused., a lieutenant, was wearing without authority the 
insignia of a captain of Field Artillery- .and was •known• to the offi
cers who apprehended him on that date as •captain George J. South". 
From these facts., the court justifiably found the accused guilty- or 
Specification 7 of Charge II in violation of •the 96th Article. of · 
War•. 
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ll. Specifications l through 8 of Charge Ill and Specification l 
of Additional Charge· I allege that the accused did on designated dates 
•with intent to defraud falsely make8 nine described checks in stated 
sums varying from $10 to t50'in the total amount of t2?6.40, one of which 
was drawn on the lat National Bank of Houston, Houston, Texas, and the 
others of which were d:'awn on the First National Bank of Chicago, 
Chicago, .lllinois and bearing the name, as maker, of either •George 
P. South", •George J. South8 , or •James w. Ford•, each of "which said 
[checki/ was a writing of a private nature, which might operate to the 
prejudice of ano~r.• 

These Specifications appropriately allege forgery, an offense 
specif'ic~ condemned by Article of War 93, under which the Speci
fications are laid. •Forgery may * ** be committed by signing a fictitious 
name, as where a person makes a check * * * and signs it with a fictitious 
name as drawer• (M~C.Y., 1928, par. l49j). 

The evidence for the prosecution shows that the accused executed 
each of the described checks and that the banks on which the checks 
were drawn had no account in the name of the fictitious maker. That · 
the accused by forging the checks intended »to defraud.11 is established 
unquestionably by his utterance of the checks for valuej as herein.after 
discussed. The evidence, therefore, beyond a reasonable doubt supports 
the court's findings of guilty of Specifications l through 8 of Charge 
III and of Charge III and of ~'pecification l of Additional Charge I. 

12. Specifications l through 8 of Charge IV and Specification l 
of Additional Charge II allege that the accused did on.designated dates 
II-with intent to defraud willfully,· unlawfully, and .feloniously utter as 
true and genuine• the nine forged checks discussed in paragraph 11 of 
this opinion and more £ul1y described in Specifications l through 8 of 
Charge III and Specif'ication l of Additional Charge I, each of such 
checks being •a writing of a private naiure, which might operate to the 
prejudice 0£ another, which was as he Lthe accuse§l then well knew, 
felonio'Q.Sly made and forgedn. Specification 2 of Additional Charge II 
alleges by appropriate words the utterance, ttwith intent to defraud4 

1 by 
the accused 1of a $15 check made in the name of James w. Ford, well knowing 
the check.was •feloniously made and uttered•. 

•Uttering a· .forged instrument is an .offense under A.W. 9611 ( C'd 
182706, Dig. Op. JAG, 1912-40, sec. 454 (96)). 

T~e prosecution• s evidence conclusively shows that the accused 
uttered to various parties the described checks and received cash 
or its equivalent therefor, that the banks on which the checks were 
drawn had no accounts in any of the names signed as maker which names 
the accused himself had signed to the checks. This evidence clearly 
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supports the court's findings of guilty of Specifications l through 8 
or Charge r:v and Charge r:v and Specifications land 2 ot Additional Charge 
II, and Additional Charge II. 

13. The accused is about 29 years of age. The records ot·the Office·. 
of The Adjutant General· show that he had prior enlisted service from 5 
March 1941 to 29 April 1942 when-he was ccmmissioned as a second lieu
tenant and that he was promoted to first lieutenant on 28 January 1943. 

14. The court was legally constituted·; No errors injuriously 
affecting the substantial rights of the accused were committed during 
the_trial. For the reasons stated, the Board of-Review is of the opinion 
that the record or trial is legally sufficient to support the findings 
of guilty, and the sentence and to warrant confinnation thereof. Dismissal 
is authorized upon conviction of a violation of Article of War 61, 93 or 96, 
and is mandatory upon conviction of a violation of Article of war 95. 

(On Leave) Judge Ad'V'ocate. 

~Advocate. === Judg• Advocate • 
... ,_· 
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SPJGll 
CM 2f:/J476 

lat Ind. 

War Department, J.~.o.o., - To the Secretar;r of War. 
2 SEP 1944 

l. Herewith transm1.tted tor the action of the President are 
the record o:t -.rial and the opinion of the Board ot Review in the 
case of First Lieutenant James 11'. Hqs (O-ll6512l), 422nd Field J.r
tilleri Group. 

2. I concur in the opinion ot the Board of Review that the re
cord of trial is legally' sufficient to support, the !indings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and ordered executed, and that the Federal ne
tormato17, El Reno, Oklahoma, be designated as the place of confine-
ment. · 

3. Inclosed are a draft of a letter for your signature, trans
mitting the ·record to the President for his action, and a fom ot 

· Executive action dengned to ca.rr;r into effect the foregoing recom
mendation, shoo.ld such action meet 111 th approval• 

.~'V'r-1.- C. ..Q).~ 

l(y;ron c. Cr81l.er, 
lf.ajor General, 

The .Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dt't. of ltr. !or 

. sig. Sec. of War. 
Incl 3 - Form o.i'Executi:n 

actlon. 

\ (Sentence confirmed. G.C.M.O. 546, 7 Oct 1944)
I . 
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WAR DEPARTMENT 
('Z77)Army Service Forc~s 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 2f:IJ479 

4 DEC 1944 
UNITED STATES ) THIIµ) AIR FORCE 

) 
v. ) Trial by G.C.M., convened at 

Second Lieutenant VINCENT 
) 
) 

Morris Field, Charlotte, 
North Carolina, .30 June 1944. 

J. MANKCllSKI ( 0-7f:IJ705), ) Dismissal. 
Air Corps. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, MELNIKER and GA1IBRELL, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that 2d Lt. VDJGENT J. L:ANKCl1SKI, 
Squadron S, Morris Field Replacement Training Unit (LB), 
Morris Field, North Carolina, did, on or about 14 June 1944, 
wrongfully and unlawfullyfly a military airplane at an 
altitude of less than five hundred (500) feet,· at or near 
Lake Lure, North Carolina, in violation of Section II, para
graph 16 a, (1) (d),. AAF Regulation #(;JJ-16, dated 6 1larch 1944. 

He-pleaded not guilty to and was found guilty of the Charge and the Speci
fication thereunder. No evidence of·previous convictions was introduced.' 
He was sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record ~f trial for action under 
Article of War 48. 

J. Of the officers detailed by the appointing authority to try 
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accused the following nine were present at the ope~ing of the trial: 

Lt. Col. Norman L. Ballard 
Lt. Col. Harold V. Maull 
1lajor Haymond L. Jablonski 
Major Raymond A. Bradley 
Major Charles S. Seamans 
I.'iaj or Arthur Small 
Major Harry E. Goldsworthy 
Major George C. McElhoe · 
Maj or Richard S. Anderson 

Lieutenant Colonel Harold V. liiaull, the officer preferring the charge 
and 1:Sjor George C. lllcElhoe, the officer investigating the charge were 
each excused and withdrew, leaving seven members present (R. 2-3). Prior 
to arraignment of accused, defense counsel, a civilian attorney, announced 
that he desired to examine the members of the court to determine if grounds· 
for challenge for cause existed. The defense then interrogated all of the 
sev~n remaining members of the court upon matters touching their qualifi
cations to serve on the court. Each of the seven members was asked, in 
substance, if he,was familiar with a letter written by.the Commanding 
General, Third Air Force, during the month of November 1943 and also one 
written by the same officer during the month of April 1944, in which the 
commanding general stated that the appropriate~punishment to be inflicted 
~ya general court-martial in case of a conviction of an offense involving 
intentional violation of Army Air Forces flying regulations, was dismissal. 
Each of the seven members answered that he had seen the letters and was 
familiar in a general way with their contents. 

Defense counsel's examination of Major Arthur Small proceeded 
as follows: 

11Q. Have you received the two letters about which I 
have spoken? 

11A. I have read them and know their contents. 
11 Q. In view of the attitude of the Commanding General of 

the Third Air Force expressed in the two letters to which I 
have referred as to the appropriate punishment to be inflicted 
upon an officer found guilty of the 96th Article of War of 
violation of flying regulations, ti,at is low flying, would 
you, if the accused were found guilty and extenuating circum
stances were imposed, feel free to vote for punishment less · 
severe than dismissal from the service? 

11A. I do not see how he could be found guilty under 
those circumstances; it would be guilty·or not guilty. 
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11Q.. -But if ·he were found guilty would you feel free in 
any case to vote for punishment less severe than dismissal 
from the army? 

· "A. No. 
11 Q. Is your statement based upon your own feeling or on 

your knowledge of the attitude of the Commanding General? 
11A. Based upon my own. 
11 Q.. In other words, hlajor, as I understand it if an ac

cused is found guilty of an intentional violation of flying 
regulations then your vote would be for dismissal regardless 
of the length of service, prior service or any combat or other 
service? 

"A. That is correct11 (R. 5). 

Major Charles s. Seamans was examined and the following ques
tions asked and answers thereto given: 

11Q. You are familiar with the two letters about 
which I have spoken? 

11A. I am. 
11 Q. And familiar in a general way with the contents? 
11A. I am. 
11 Q. In view of the attitude of the Commanding General 

of the Third Air Force expressed in the two letters about 
which I have referred, would you, if the accused were found 
guilty of an intentional violation of the flying regulations, 
feel free under any circumstances to vote for a less severe 
punishment than dismissal from the army? 

"A•. No, sir. 
11Q. Do you make that statement because of your own 

attitude toward violation of flying regulations or because 
of the attitude of the Commanding General? 

11A. Because of both reasons. tt (R. 6). 

Lieutenant Colonel Norman L. Ballard was likewise examined and 
the following quest:rons asked and answers thereto given: 

11Q. You have heard the questions I have asked with 
reference to the two letters? 

11A. Yes, sir •. 
11 Q. If the accused was found guilty of violation of 

the flying regulations would you under any circumstances 
feel free to'vote for any sentence less severe than dis
missal from the. service? 

11A. I would not. 
11 Q. You would not? 
11A. That is correct. 
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11 Q. Is that answer based on your personal feeling or 
the attitude of the Commanding General? 

11A. It is based on both; on tne Commanding General, 
General Arnold and the President. If extenuating circum
stances are presented it would be up to the Reviewing Authority. 

11Q. My understanding of your answer then is you would not 
under any circumstances vote for a punishment less severe than 
dismissal from the service? · · 

11A. Not if a man is found guilty of intentional violation 
.of flying regulations." (R. 7). 

Defense counsel thereupon challenged Major Seamans for cause. 
The challenged member withdrew, the court was closed and upon reopening 
the president announced that the challenge was not sustained and Major 
Seamans resumed his seat on the court. On being asked if accused objected 
to any other member present, defense counsel replied that Lieutenant 
Colonel Ballard had given approximately the same answers to the propounded. 
questions touching his qualifications as had Major Seamans, but that he 
(defense counsel) imagined the ruling on the challenge would be the same 
and therefore had no further challenges (R. 8). The court was then sworn, 
and accused was arraigned, tried and found guilty as charged •. 

4. The first question presented by the record requiring consider
ation is whether accused was tried by a legally constituted court, or 
stating it another way, whether at the beginning of the trial certain 

·members of the court when examined by defense counsel on their voir dire 
disqualified themselves by stating in effect that they had form~ llied 
opinion as to the minimum sentence to be imposed and were predetermined to 
sentence accused to dismissal in the event he be found guilty of the offense 
charged. · 

5. Among the grounds of challenge for cause as contained in paragraph 
58 of the ?Janual for Courts-Il'";artial, 1928, at page 45, are: 

11 
~. Challenges for cause.--Grounds .!£!:.--* * * 

Ninth: Any other facts indicating that he should not sit 
~s a member in the interest of having the trial and subsequent 
proceedings free from substantial doubt as tolegality, fairness, 
and impartiality.***" 

and in the same paragraph at page 46 the following language appears: 

. "Courts should be liberal in passing upon challenges, but 
need not sustain a challenge upon the ,mere assertion of the 

-4-
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challenger. The burden of maintaining a challenge rests on 
the challenging party. A failure to sustain a challenge 
where good ground is shown may require a disapproval on 
jurisdictional grounds or cause a rehearing because of 
error injuriously affecting the substantial rights of an 
accused." 

6. Before entering upon his duties as a member of a general court
martial, each member thereof is required to take the·oath (or affirmation) 
prescribed by Article of ilar 19 which provides that such member will 

"well and truly try and determine, according to the evidence, 
the matter now before you, between the United States of America 
and the person to be tried, and that you will duly administer 
justice, without partiality, favor, or affection, according to 
the provisions of the rules and articies for the government of 
the·armies of the United States, ·and if any doubt should arise, 
not explained by said articles, then according to your conscience, 
the best of your understanding, and the custom of war in like 
cases; * * *"• · 

Such an oath, which was taken by each of the seven members who 
tried this accused, clearly placed each of them under a solemn sworn duty 
to adjudge accused's guilt or innocence according to the evidence produced 
at the trial and to administer justice according to his own conscience and 
the best of his understanding. Surely the words contained in Article of 
Har 19 reading_~ou will duly administer justice*** according to your 
conscience fang/ the best of your understanding" apply equally to the 
punishment as to the guilt or innocence of the person being tried. In 
fact the punishment imposed following a finding of guilty is included in 
and constitutes an integral part of the.administration of justice. More
over, the Manual for Courts-f,lartial contains the follovling explanation 
concerning the duty of the court in determining the punishment to be 
imposed: 

11 ~ for Determining.-- To the extent that punish-
ment is discretionary, the sentence should provide for a 
legal, appropriate, and adequate punishment. See 102-104 
(Punishments). In the exercise of any discretion the court 
may have in fixing the punishment, it should consider,,among 
other factors, the character of· the accused as given on former 
discharges, the number and character of the previous convictions, 
the circumstances extenuating or aggravating the offense itself,· 
or any collateral feature thereof made material by the limitations 
on punishment. The members should bear in mind that the punish
ment imposed must be justified by the necessities of justice 
and discipline" (MGM, 1928, par. 80~). 

- 5 -
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Since accused was on trial for an offense laid under the 96th 
Article of War, for which neither a maximum nor a minimum punishment had 
been prescribed by law, the court possessed, under the language of that 
Article, broad discretionary power to impose upon the accused any punish-

.~ ment, except death (AW 43). The controlling principle in the exercise or 
such discretionary power reposes in the court's sworn obligation to ad
minister justice according to its ~onscience and·the best of its under
standing. The punishment so imposed must be "justified by the necessities 
of justice and discipline". On the other hand, when a member or a court 
surrenders his responsibility to adjudge punishment according to his own best 
understanding of the law and facts of the particular case then before the 
court, and seeks to wash his hands of such responsibility, as was indicated 
by at least one member {Lt. Col. Ballard) in the instant case, when he 
testified on his voir dire, in response to a question posed by defense 
counsel concerning extenuating circumstance~ that, "If extenuating circum
stances are presented it wo.uld be up to the Reviewing Authority" (R. 7), 
and in such unmistakeable language spreads upon the record of trial evidence 
of abdicating his sworn duty, at least in part, such member has conclusively 
established his disqualification to sit on the court. Obviously; such an 
attitude on the part of a member runs 11 * **afoul of the basic standard 
of fairness which is involved in the constitutional concept of due process 
of law * * *" (u.s. ~ rel. Innes v. Hiatt,· c.c.A. 3, 15 March 1944, Nos. 
8455, 8536). 

The above principle is well recognized in military law. In 
· cr1i 156620, German, the court was closed during the trial of the case and 
before final argument. upon reopening without having made any findings, 
it adjourned for the stated purpose of consulting higher authority on 
certain questions. The record fails to disclose the nature of these 
questions. upou reconvening, the court, without disclosing what advice 
it had received, immediately proceeded to find the accused guilty. It 
was held that the procedure was unauthoriied. A court-martial is not 
permitted in closed session to consult any outside authority.· Under such 
circumstances the error was fatal to the conviction. 

In CM 216707, Hester, 11 B.R. 145, during the trial, a circular 
letter announcing a mandatory policy of dishonorably discharging enlisted 
men in cases referred to general courts-martial was distributed to the 
members of the court after they had deliberated without result one hour and 
twent"y minutes. · .Althouf.;h t.:1e cited case involved an officer and not an en
listed man, it was held that the presentation of the letter to the court 
constituted an error injuriously affectine the substantial rights of the 
accused and vitiated both the fing1ngs and the sentence. 

- 6 -
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In CL'i 250472, Hoffman, 32 B.R. 381, a letter on the subject of 
hazardous flying which had been issued for the guidance of commanding of
ficers and others of the Air Corps was read to the court prior to its 
action in making findings and imposing a sentence. The Board of Review, 
in passing on the issue which this action raised, stated that, · 

11Tihile the introduction into trial of letters setting forth 
views of reviewing authorities might, under certain circum
stances, constitute an error or irregularity injuriously 
prejudicing the substantial rights of the accused, there is 
nothing in this record to cause the Board to believe that 
the introduction of General Hunter's letter overcame the 
volition and independent judgment of the members of the court." 

The Board of Review made the further observation: 

•~lhile the functions of a court-martial and the reviewing 
authority should remain separate and distinct, it is equally 
essential to the enforcement of military discipline that 
members of courts-martial be made aware of the gravity of 
certain offenses and the need of drastic punishments to 
deter commission thereof. For a commanding officer to in
form his courts-martial of offenses that are impairing the 
efficiency and discipline of his command and to suggest to 
them his opinion of appropriate sentences, the ultimate 
decision in each specific case being left, of course, to 
the wisdom and judgment of the court is consistent with all 
our p·rinciples. of military justice." 

The record of trial in the Hoffman case is devoid of any indi
cation that the court's volition and independent judgment were overcome. 
Even though it considered the contents of General Hunter's letter, which 
was introduced at the trial, the court's findings and sentence in that 
case appear to hav~ been the expression of its own free will and judgment. 
The instant case is clearly distinguishable. Here it affirmatively appears 
from the statements of at least three members of the court, while being 
examined on their voir dire, that they had a fixed opinion of the minimum 
sentence to be imposed in the event accused be found guilty. The-fixed 
opinion which each of the three members held was not predicated solely upon 
his own feeling, but that of the CommandL~g General of the Third Air Force 
as expressed in his letters which these court members had read. Indeed, 

' one of them predicated his formed opinion upon the attitude of the Qommand
ing General of the Third Air Force, General H. H. Arnold and the President 
of the United States. If three of the members of the court which tried · 
accused had such a deep seated, fixed, unshakeable opinion of the degree of 
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punishment to be imposed before hearing a single iota of testimony 
touching upon accused's guilt or innocence or relevant in determining 
the appropriate punishment, did not such an opinion preclude accused 
from receiving a fair and impartial trial? In any event, a predetermined, 
fixed opinion as to the amount or degree of punishment to be imposed, 
whic•• the three members of the court freely admitted they held,· and which 
could not be changed regardless of the evidence or extenuating circum
stances that might be shown during the trial, falls far short of leaving 
such members free to impose the punishment they might deem appropriate to 
the offense, without fear or favor and without regard to the opinion of 
any person as to the appropriateness or correctness of the punishment to 
be imposed. Such a state of facts indicates clearly that these three 
members, for all intents and purposes, had yielded to the wishes and an
nounced policy of the Commanding General, Third Air Force, and had 
participated in imposing a sentence, not necessarily excessive, but at 
least without regard to their own free will and judgment, and not in 
conformity with their own conscience and their best understanding. The 
punishment to be imposed upon the accused was as much a part of the~
ministration £f. justice, which these members had sworn to render, as was 
the findings of guilty. Measured by the minimum requirements that members 
of a court-martial, who determine the punishment to be imposed upon the 
person found guilty, must be unbiased, impartial and free to impose what
ever punishment they deem appropriate to the offense, and "justified by 
the necessities of justice. and discipline", the Board of Review is ·or the 

· opinion that these three members were disqualified as a matter of law from 
·sitting on the court. It follows therefore, that ~ccused's triarwas not 
conducted in accordance with due process of law as known to our system of 
jurisprudence. The findings and sentence should therefor~ be disapproved. 

_. 7. The records of the War Department show that the accused is 24 
years of age and married. He is a high school graduate and in civil life 
he was employed by the Federal Shipyards and Dry Dock Company, South 
Kearney, New Jersey, as a sheet metal mechanic. He entered the military 
service as a private 30 January 1943, and upon completion of the prescribed 
course of instruction in flying at Army Air Forces Pilot School, Stockton, 
California, was commissioned a second lieutenant, Army of the United States, 
5 December 1943, and ordered to active duty. 

8. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

Judge Advocate. 

_______________, Judge Advocate. 

lJ,,~"dL..U<.tf• ~ Judge Advocate.; 

-3-
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SPJGH 
CM 2EIJ479 1st Ind. 

War Department, ASF, J.A.G.O., DEC 9 1944 
TO: Commanding General, Third Air Force, Tampa, Florida. 

1. In the case ~f Second Lieutenant Vincent J. r,;ankowski (0-7EIJ705), 
Air Corps, I concur in the foregoing opinion of the Board of Review hold
ing the record of trial legally insufficient to support the findings of 
guilty and the sentence, and for the reasons stated I recommend that the 
findings of guilty and the sentence be disapproved. You are advised that 
the action of the Board of Review and the action of The Judge Advocate 
General have been taken in accordance with the provisions of Article of 
War 50½, and that under the further provisions of thP+, Article and in 
accordance with the fourth note following the Article (Iu-Cr~, 1928, p. 216), 
the record of trial is returned for.your action upon the findings and sen
tence, and for such further action as you may deem proper. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be accom
panied by the foregoing opinion and this. indorsement. For convenience of 
reference please place the file number of the record in brackets at the 
end of the published order, as follows: 

(CM 2EIJ479). 

1 Incl. Myron C. Cramer, 
Record of trial. · Major General, 

The Judge Advo~ate General. 

-9-
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WAR DEPARTMENT 
A:nrtY' Service Forces 

In the Office of The Judge .!dvocate General 
Washington, D.C. 

(287)
2 8 AUG 1944 

SPJGH 
CM 260491. 

UNITED STATES ) 
) 

Te ) Trial by o.c.lL., comened at 
) Fort KlloX, X9ntuclcy, 16 June 

Second I,ieut.enant DEAN 'A. ) 1944• Dismissal. 
DESSENBERGER (O-lOJ.6488), ) 
Cavalry. ) 

OPINION of the BO!UID OF REVIEW 
DRIVER, O'CONNOR and LOrTllUiOS,Judge Advocates. 

l. The Board of Review has examined the record or trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specificationsi 

CHARGE Ia Violation or the 93rd A.rticle of War. 

Specification la In that Second Lieutenant Dean A. Dessenberger, 
Cavalry, Headquarters, 777th TaDJc Battalion, did, at Fort Knox, 
Kentuclcy, en or about S Aprll 1944, with intent to defraud, 
falsely make in its entirety ~ certain check in the followiIJg 
words and figures, to wit 1 

TEE CHASE NATICNAL BANK 1-74 3 
of the City of New York 

Grand Central Branch 
~ton Avenue at 43rd street 

No. New York April 5, 1944 

Pay to the order or L. M. Carter ns.oo 
Fifteen am. 00/100 Dollars . -

L.P.1 Hughes 

1'hich check was a writing of a private nature which might operate 
to the. prejudice of another. 

Specification 21 (Withdralm b7 direction of the appointing au
thority). 
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CHARGE II1 Violation ot the 96th Article of War. 

Specification: In that Second Lieutenant Dean A. Dessenberger, 
Ca'T8.l17,· Headquarters, 777th Tan.le Battalion, did, at Fort Knox, 
Kentucky,· cc· or about. 1,3 April 1944, with intent to defraud, 
,rill!ulJ.7, uruaw.tully and felonious)¥ utter as true md genuine 
to Citizens Union National Bank, LouiSTille, Ientuc)q, 
Fort Knox Branch, a certain check in words and .ti~s as fol-
lows, to wit a · 

THE CHASE NATIONAL BANK 1-7Ji 3 
of.the Ci-cy- ot llew York 
Grand Central Branch 

Lexington Avenue at 43rd Street. 
llo 186 J. New York 13 April 1944 
Pq to the order of· Lt. D. '-• Dessenbeqer $SO.CO 
Fifty and -a:,/100 Dollars 

Hen17 A Stengel 
am buring an eDdoreement, to wit& 

D.A. Dessenberger 
2nd Lt. Cay. 01016488 
777th Tk Bn. Bq. Co. 

a -writing ot a private nature which might operate \o the pre
judice of another, 11h1ch check was, as he, the said Dean A. 
Dessenberger, then well knew, .talse~ made and i'orged, and by' 
means thereof did i'raudulent]Jr obtain from said Citizens Union 
National Bantc, Fort !:nax Branch, the SUI!. of $SO.CO. 

He pleaded not guil~ to and •s found guilt,- of all Charges and Specifi
cations. He was sentenced to be dismissed the semce and to be confined at 
bud labor .tor fin (S) ;rears. l'h.e reviewing a\lthorit;r apprond the sen.-

. tence, but remitted the ccnfinement, and fornrded the record of trial .tor 
action under the 48th J.rticl.• o! War. 

3• Brldence .tor the prosecutiau It was stipulated between the prose
cution and the dei'ense, 1d.th the consent of accused,. that no account was 
maintained 111th the Cha.ea National Bank of the City of New York, bf' •L. P. 
Hughes• er •Be,.17 J.. st.engel. 11 during the l'IOllth of J.pril 19h4 (R. 8). . 

On 26 .April 191'4, the accuaed, a.t'ter being aclrued of his righh, 
made a ·statement (Ex• 1) to Captain John I. KH8lller, Assistant Director ot 
Imernal Securit7, Fort Knox, I«utuciry,· 'Which was raducfd to writinc and 
sipd by accuse~, 1dlerein he identified a photostat (g. 2) of a cheek 
dated S J.pril 1944, dra:w:n on the Chase National Bank ot the Cit:, ot llew 
York, Gram Cantril. Branch, in the 8Ull o.t llS, pqable to •L. )[. Carter• 
signed b7 •L. P • Hqhes• and indoraad on the renrse side •L. K. Caner, ln 
Lt. Inr, 1dl1ch accused stated~ wrote and gaTa to •tt. Carhr", who needed 
ma:u,7 and aaked accused to do ethia .t&Tor". J.ccued further stated that be 
rec.ind none o! the proceeds and that the name "L. P • Hllglles• ne. 

https://st.engel.11


(289) 

fictitious. Accused also identified a photostat (EJt. 3) or a check dated 
13 April 1944, drawn on the Chase bank, in the sum c,f $50, pqable to 
•Lt. D • .a.. Dessenberger•, signed 11Henry ,l. stengel• and indorsed on the 
reverse side "D. A,. Dessenberger•, Ymich he said was written by •Lt. 
Carter" as •a retum favor" for accused llhen he needed money. Accused 
stated he cashed the check at the Citizens Union Naticnal Bank •at the Po~• 
am received $50 (R. 8-ll). 

Mrs. HaITiett Kci:>ow, cashier of the Citizens Union National Bank, 
Fort. Knox Agency, testilied that approximately the middle of April she 
cuhed the check fc,r acCU11ed of 'Which Exhibit 3 waa a photoetat and that 
.accused •repaid• the bank tor the check •immediate~ after he had been 
notilied• by a telephone call (R. 13-14). . 

Vajor Dlvid T. Zweibel, the investigatine offieer in the cue, 
testified that during the course of the :f.nvestigaticn acCUBed stated that 
the ori8inal checks, of llhich Exhibits 2 and 3 nre photoetatsJ "bad been 
withdrawn and paid oft" by him. Exhibite 2 and 3_ were received in ev.i.
dence (R. 14-16). 01 cross-examination :Major Zweibel testified that ac
cused sen-ed under him for about eighteen months, that he was a ve17 
capable afficer and perfo:nned bis daties as Headquarters Tanlc Section Com
mander and Liaison Officer efficiently and that if he were cOJ!IIllalld1ng a 
miit goillg overseas he would be willing to have accused serve as an of'!icer 
under hia command (R. lS-16). . 

Ji. For the defense• 1'he accused made an unsworn statanent as 
follon• 1'he dleek signed ■L. P. Hughes" (Spee. l, Chg. I) was written by 
him, the dleck eigmd 11Jlenry A. stengel• (Chg. II) was lfl'itten for him, and 
he indorsed and cashed the latter check knowing that it was wrong to do so. 
He stated that he bad six ;r.ars Govemment serrlce to his credit, three ·of 
llhich he spent in the Anq, and this was the first "black mark• on his 
record. He enlisted in the Anq and went through officer candidate school 
•in record tae•. He stated that daring his ,aar and three months as a com-
missioned ot'ficer there had been no complaints about bis work, that his · 
ability- as an officer ns good, and that he kne,r how to handle men. Ac
cused requested an opportunity' to prove that t.he •tax payers money" had not 
been wasted on hilll, Btatirig that he was capable of continuing his work, 

· and believed that for the good of the serrlce he should be pendtted to 
remain an officer. He .further stated that he did not expect to avoid 
punishment, but asked that consideration be given to his prev.1ous good 
recc:trd (R. 18). 

· S. :rt 1s established by the evidence for the prosecution and the 
admissions or the accused 1n bis 'IJllSWom statement to the court. that en 
S April 1944, accused wrote a check on the Chase National Bank of New Iott: 
1n the sum of $15 pqable to 1 L. ll. Cart.er• to which accused signed the 
fictitious name of •L. P. Hughes• as :maker. The check was written by 
acaised for a friend, Lieutenant Cart.er, -.ho was- 1n need of aoney- and 
asked accused to do him a •ravor•. The mald.ng of a .forged instrument in 
T.1olation at' Article of 111.r 93 as alleged in Specification 1, Charge I, ie 
clear'.Q" prOYen. · 

- 3 -
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It is also established that on 1) April 1944, accused indorsed and 
cashed at the Fcrt Knox Branch o£ the Citizens Union National Bank, a check 
payable to him in the sum of $SO al.80 draw an the Chase National Bank 
of New Yo:ric and signed with the name of •Henry .l• stengel" as maker. 
Thr-1 was no account in the bank under such name. nus check was made bf 
Lieutenant Carter and given to accuaed as a •return !aTor• when accused 
Deeded 110ne7. The evidence shows beyond arq nasonable doubt the fraudu
lent utteriDg b7 accused o! a !'orged instrument in violation of Article of 
war 96, as alleeed in the Speci.t'ication, Charge II. · 

6. Except !'or the confession of accused, the only en.deuce introduced 
by the prosecution that the checks in CJUestion nre forged inatrum.ents, 
consisted of photostats of the checks (the absence of the original checks 
being accounted .for) and • stipulation that the purported makers of the 
checks did not have accounts in the b&Ilk on which drawn. The accused, how
enr, in his unsworn statement to the court, admitted that he wrote the 
check signed •L. P. H-ggbes•, that the check signed "liem7 A. stengel• was 
written for hill and that he indorsed and cashed the latter knowiDg what he 
did was wrq. 

In the opinion of the Board of Renew the admissions made b:,' an 
accused in an unS1r0m statement to the court are of an entireJ.:' di!!erent 
character than admissions ma.de out of court and mq properq be considered 

' in establishing proof of the corpus delictil The MaIIU&l for Courts-.llartial 
(par. 76) provides that although the unswrom statement of the accused to the 
court. is mt evidence, admissions made therein uy be conddered as evi
dence. .lccorcl1ngly, the admissions o£ accused in hie ,mawom statement, 
togethex- nth the checks and stipulation reterred to, are sufficient to 
establish the corpus delicti of the of.tenses charged and to permit the use 
or the confession· of accused lJ1' 11hich the offenses are clearly pronn. 

7. The records of the War Department show that this of'ticer is 2S 
7ears and 10 months ot age and is ma?Tied. He is a high school gradq&te and 
'tlhUe attending school ns employed at different times as a truck driver and 
machiniat. He was employed as a Tehicle dispatcher and clerk for the 
Benneville. Power Administration i'rom May 1939 to Jul.y' 1942 when hens 
granted a military furlough to enter the Araf1' as a Toluntary inductee. He' 
,ru inducted 24 Ju17 1942, attended the A:nnored Force School, Fort Knox, 
JCemuck:;r, and was commissioned a tanporar.r second lieutenant, Anqy of the 
United States, 27 Februar., 194.3, and entered on active dut7 as an o.tficer 
the S&llle da7. 

8. The court was legally constituted. !lo en-ors injurious:cy, affect• 
1ng the 8Ubstantial rights of accused were. committed during the trial. In 
the opinion o£ the Board of Review the record of trial is legally sufficient 

-4~ 
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to support the findings of guilty- and the sentence am to warrant con
firmation o! the sentence. Dismissal is authorized upon cmviction o! a 
v.tolation of the 93rd or the 96th .A.rticle of War• 

...·L;;;........,~~=---:.-·.... ----.J~ chldge AdTocate.____ ~,.;;;;;.,_-' 
-) /711.f . 

~-·.:._,~_/__.~_,_.,_____ __ Judge Advocate._c_, · -_· 
1 

..._____,~ ,Judge Adt'ocate.·-~-'... ..· _ .._________ 

-s-
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1st Ind• 

31 AUG 1944War Department, J.A.o.o., - To the Secretar;y' of War. 

1. Herewith transmitted for the action of the President are the 
record or trial .and the opinion of the Board or Review in the case o! 
Second Lieutenant Dean A. Dessenberger (0-1016488), Cavalry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legal~ sufficient to support the .findings of guilty and the 
sentence and to nrrant confirmaticn of the sentence. The accused was 
!otmd guilt7 or forging a check in the sum of $15, in violation of Article 
of War 93, and of uttering a forged check in the stzm. of $50, in violation· 
of .Article of war 96. The 8Tidence shows that the 115 check, to which ac
cused signed the name of a fictitious maker, was drawn by accused about 
S April 1944, and given to another officer to cash. The latter, about 13 
April 1944, forged the $50 check and gave it to accused., who knowirlg it 
to be a forgery, cashed it. I recomnend that the sentence,to dismissal, 
as approved by- the reviewing authorit7, be confirmed and carried into exe
cution. 

3. In:losed are a draft or a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive act.ion 
carrying into effect the abon recomnenda.tion, should it meet with ap
proval. 

Myron c. ·Cnmer, 
llajor General, 

3 Incl.a. The Judge Advocate Oen~ral. 
Incl.l~eeord of trial. 
Inel.2-Drft. of ltr. for d.g.s;w. . 
Inc1.3-Form o! Action. 

(Sentence as approved by reviewing authority confirmed. 
o.c.M.o. 551., 13 Oct 1944) 
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WAR DEPARTMENT 

Army Service Forces 
In the Office ot The Judge Advocate General. 

-«a.ahington, D. C. (293) 

SP.JJK 
CM 260641 

18 SEP 1944 

UNI TED STATES ) FIRST AIR :roRCE 
) 

v. ) 
) 

Tri&.l. by G.C.M•• convened at Charleston 
.A.rtfI¥ Air Field. Charleston, South 

Seoond Lieutenant JOHN P. ) Carolina.. 10 July 1944. Dismissal, 
-DOUGHERTY 
Corps. 

(0-706817). Air ) 
) 

total forfeitures 
three (3) yea.rs. 

and o onfinement for 

OPINION of the BOARD OF REVUW' 
LYON, H>YSE and SONENFIELD, Judge A.dvooa.tea. 

l. The record of trial in the cue or '\;he officer named above ha.a been 
examined by the Board of Review and the Board submits this, its opinion, to 
The Judge Advocate General. · · 

2. The acoused we.s·~ried upon the tollcnring Charges ant Specifica.tionaa 

CHARGE Ia Violation of the 58th Article of We.r. 

Specifioa.tiona In that Second Lieutenant John P. Dougherty-, Sub 
Unit "E", 113th Jr1lf¥ Air Forcee. Bue .Unit ·(Bombardment (H)). 
did. at. Charleston J,,;rzu:, Air Field. Cha.rlesto:ii. South Carolina, 
on or about 26 lkrch 1944. desert the aervice of the thited 
Sta.tea a.nd did remain absen~ in desertion until he wu appre
hended at F.ast Orange, Hew Jersey. on or about 7 li&y-1944. · 

CHARGE Ila Violation ot the 95th Article of War. 

Specification la In that Seoond Lieutenant John P. Doughert;y, 
Sub Unit "E•• 113th J.nrr¥ Air Forces, Bue Unit (.Bombardment 
(H)). did. at Charleston, Soutlt Carolina. on or about 24 
£pril 1944. with intent te deceive. wrongf'ully a.nd unlawf'ull7 
Jlake and utter to the •thitorm Shop•. of Cha.rleston, South 
Carolina, a. certain oheok: in words and figures. as tolloW'I, 
te-witl 

San Antcmio, Texaa, April H 
30-66 

l™ lfo. 26 

lirION.AL BAll OF FOR,: 8.il{ ROUSTOI 
At San Antonio 

Pe;r to Th• 
Order ot Uniform Shop ; 3.50 

1'h.ree - - - - - · - - - - - - - - DOI.I.A.RS
Lt. John P. Dougherty - 0-706817 - ' 
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and by means thereof did i'r&Udulent~ oa.uae the u.i4 Unifora 
'Shop to order merchandise for his aooount o! the:value of 
a.bout ~.50, he, the said Second Lieutenant John P. Dougherty, 
then well knowing that he did not have and not intending that 
he should have auffioient funda in the National ~ of Fort 
Sam Houston for the p~nt of 1&1d oheok.· 

Specification 2a In tlat Seoond Lieutena.nt John P. Dougherty, 
Sub Unit 11E11 , 113th Jrary Air Forces, Base Unit (Bombardment 
(H)), did, at Charleston, South Carolina, on or about 20 
April 1944, with intent to deoeive, wrongfully and unlawfully 
make and utter to 11Renry 1s Restaurant, 11 Charleston, South 
Carolina, a certa.in check in words and.figures a.s follows, 
to-wit a 

San Antonio, Texas, April 20 
30-65 

1944 No~ 20 
-----

NATIONAL BANK OF FORT SAM HOUSTON 
At San Antonio 

Pay To the 
Order of Cash ;35.00 

Thirty Five - - - - - - - - - - - - - - - DOLLARS 

Lt. John P. Dougherty 0-706817 

and by means thereof did fraudulently obta.in from the said Henry's 
Restaurant lawful currency of the United States in the amount of 
~35, he, the said Second Lieutenant John P. Dougherty, then well 
knowing that he did not have and not intending that he should 
~ve sufficient funds in the National Bank of Fort Sam Houston 
for the payment of said check. 

NOTE a Each· of the other six specifications of Charge II sets 
forth a similar offense, the sole variations being as to 
date, amount, payee, check number and value obtained, 
e.s follows& 

Specification 31 Date, 22 April 1944; check number, 23J payee, 
Cash (M. Dumas); amount, $35.95 (Thirty-five Dollars, in 
words); value obtained, $9. 95 in merchandise and i26 in cash. 

Specification 41 Date, 24 April 1944; check number, 25J payee, 
Berlins; amount, ~O; value obtained, cash. 

Specification 51 Date, 22 April 1944; check number, 23; payee, 
Berlins; amount, ~2.35; value obtained, merchandise. 

https://certa.in
https://Lieutena.nt
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Specification 6a Date, 15 April 1944; check number, 15; payee, 
Yi. P. Rhett; amount, ~40.00; value obtained, professional 
services. 

Specification 7a Date, 8 April 1944; check number, 14; payee, 
L. F. Dorn; amount, t25.00; value obtained, cash and services. 

Specification 8a Date, 9 April i944, check number, 15; payee, 
L. F. Dorn; amount, +25.00; value,obta.ined, cash. 

all charges and specifications 
He pleaded not guilty to/and w~s found guilty of the Specification of Charge 
I, except the words "desert" a.nd "in desertion", substituting therefor the 
words "absent himself without leave f'rom11 and "without leave 11 ; not gullty 
of Charge I but guilty of a violation of the 61st Article of War; and guilty 
of Charge II and all of its Specifications. No evidence of previous convic
tions was introduced. He was sentenced to ·be dismissed the service,· to for
feit all pay and allowances due or to become due, and to be confined at hard 
labor for three years. The reviewing authority approved the sentence a.nd 
forwarded the record o_f trial for action under Article of War 48. 

3. Srnry of evideR'Ce. 

a. Charge I and its Specification. 

An extract copy of the morning report of accused's organization, the 
· 611th Bomb Squadron, 400th Bomb Group, was introduced and showed accused~s 
initial absence without leave on 26 Ma.rch 1944 (Pros. Ex. 1). This organi
zation was disbanded 7 April 1944 and its personnel transferred to the 113th 
Army Air Forces Ba.se Unit (Pros. Ex. 2 ). Accused I s apprehension, while in 
uniform, by the civil, authorities in East Orange, New Jersey, on 7 May 
1944, and his return to the contr9l of the military authorities on 8 May 
were established by written stipulation (Pros. Ex. 3). Accused offered no 
testimony as to this charge. 

b. Charge II and its· Specifications. 

On 28 March 1944 accused opened an account with the National Bank of 
Fort Sam Houston, San Antonio, Texas, by making a deposit of ~286. 75, being 
the net proceeds of a loan which he negotiated with the bank. The only 
other oredi t to his account was the sum of $150, deposited on 9 May 19'1:4. 
This represented a. payment made directly to the bank by the Government 
under an allotment executed by the a.caused at the time the loan wait made 
.(R. 34,35,38,39; Pros. Exs. 12,14). It is not disputed that during the 
month of April 1944 various individuals and firms located in Charleston, 
South Carolina, where a.caused was stationed when his.absence without leave 
began, accepted from a.ocused the eight checks described in the Speoifica
tions, which &couaed_ had dra.wn on the National Bank or F'.Ort Sam Houston, 
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Se.n Antonio, Texas. The Assistant Cashier.of that bank testified that 
·payment of all of these checks was refused upon presentation to the bank 
beoause of insufficient fwds on deposit on the respective dates of pre
sentation for payment. According to the offerings in connection with 
this official's testimony there were likewise insufficient funds at the 
time of the issuance of the several checks, except in the case of the 
check for t2.35, issued to "Berlins II on 22 April 1944. On that date 
there was a balance of $3.10, but when this check was presented.for pay
ment this balance had bee~ reduced, apparently by the imputation of 
service charges, to sixty cents (Pros. Exs. 12,13 and 14). None of the 
checks had been paid at the time of the tri~ (R. 15,18,21,24,29,47). 
No speoifio representation was made by accused to any of the persons to 
whom he issued the checks that he had sufficient ftmds on deposit to 
meet them (R. 12,15,18,22,25,26,30). When accused gave the oheok for 
$2.35 to t1Berlins" he stated that he might be overdrawn a bit, but he 
also stated that he had an account with the bank, and referred the payee 
to certain persons who knew· him at the "Windmill11 (R. 23 ). All of the 
checks were returned by the drawee bank with a notation "Not sufficient 
funds", except the check for ~2.35 above r~ferred to and that for $35.95, 
given to 1lr. Dumas (Specification 3), to both cf which was attached a 
notation "Pay check not in" (R. 12,14,17,20,21,24,25,29; Pros. Exs. 4 
to 11 ). 

Uncontradicted testimony established the negotiation of the several 
checks at the times and, with the exception of the check issued to Dr. 
Rhett (Specification 6), for the purposes set forth in the specifications. 
On 24 April accused issued a check for $3.50 (Specification 1) to Uniform 
Shop as an advance payment for a pair of bombardier wings to be ordered 
specially for. accused.. The wings were duly received by payee but had not 
been called for by accused (R. 11-13). On 20 April accused cashed a check 
for fil,35.00 at Henry's Restaurant (Specification 2), receiving that amount 
in cash (R. 16,17). On 22 April the Duma .Uniform Shop accepted accused's 
check for ~35.95 (Specification 3), applying t9.95 to the 'payment of mer
chandise purchased by accused at that time, and paying accused S26.00 in 
cash (R. 28). On 2.4 and 2-2 April Berlin's accepted checks from accused for 
~30.00 and ~2.35. respectively (Specifications 4 and 5), in payment of 
merchandise sold to accused on those dates (R. 23-26). On 15 A,pril accused 
issued his check for :!¼O.OO (Specification 6) in favor of W. P. Rhett (M.D.) 
in payment of medical services rendered to a tftss Smith over a period of 
six weeks. Accused accompanied Miss Smith to Dr. Rhett's office on the 

· oocasio~ of the last treatment and signed the check and delivered it to 
Dr. Rhett at that time (R. 13,14). On 8 and 9 April accused issued checks 
in'favor of L. F. Dorn for $25.00 each (Specifications 7 and 8), a part of 
the first check being applied to the payment of meals served to accused. 
and the balance and all of the second check being paid to accused in cash 
(R. 13,14). 

c. For the defense. 
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After an explanation of his rights (hereinafter corrilnented on) accused 
elected to testify in his own behalf. Accused enlisted 4 August 1941, be
came.an aviation cadet in Narch 1943,completed his course in January 1944, 
and was . commissioned a second lieutenant at that time. During his ad
vanced training period, he served as cadet.adjutant and later as cadet 
wing coilllllaD.der (R. 36,37). ~ihen he graduated, accused -borrowed ~150.00 
from his uncle through his mother, and subsequently repaid the loan 
(R. 35,38 ). On 28 Iviarch 1944 accused opened an account with the National 
Bank of Fort Sam Houston, San Antonio, Texas, by borrowing :,p300.00 from· 
that institution, ~87.00 (actually ~286.75) of which was credited to 
his account. At that time he cancelled an existing allotment (the bene
ficiary thereof is not stated) and ma.de an allotment of ~150.00 per month 
to the bank, effective 1 April 1944. It was contemplated that this amount 
would be deposited to accused's account, but that ~50.00 of it would be 
applied to the reduction of his indebtedness to the bank. Despite the 
fact that the allotment was not executed .until 28 March and was not to 
become effective until l Apri~ accused expected the first allotment to 
reach the bank by 5 or 8 April (R. 34,35,37,38,39,40). The first pay
ment under the allotment was received by the bank on 9 May (R. 35,36). 
About 10 April accused wrote to his mother that he was sick and requested 
her to send ~00.00 to the bank for him. Accused 11took it for granted" 
that his mother would comply with his request, although she would have to 
obtain the money from his uncle, because on every other occasion on which 
he had asked her for money accused had received it. Accused's mother did 
not deposit the money and explained in a letter (apparently after accused's 
return to military control) that she knew he was absent from camp and she 
felt that her failure to respond to his request might hasten his return 
(R. 35,37,38,46). On 28 April accused mailed a letter to his squadron 
commander, Captain Peterson, from Baltimore, Viaryland, requesting him to 
forward the balance of accused's 11last month's pay11 to the bank. Accused 
estimated this amount tobe ~150.00 and by the term, last month, meant 
March (R. 36,39,48; Pros. Ex. 25). Accused received no statement from the 
bank during March or April and did not k:IJ.m,, that he was overdrawn. He 
professed ignorance of the provisions of Army Regulations (AR 35-1420) 
which barred him from receiving pay and allowances while absent without 
leave. Accused ha.d drawn against his account checks totaling il095.00. 
Of these, checks totaling ~840.0l had been returned to the payees by the 
bank without having been paid. Ten checks in addition to those described 
in the Specifications, totaling ~18.75, were offered by the prosecution 
in connection wit.h the cross-examination of accused to show accused's 
kn~Nledge of lack of sufficient .funds to meet all of the checks which 
he had drawn (R. 42,43,44; Pros. Exs.15 to 24). ' • 

4. The record of trial so clearly establishes accused's guilt of 
all offenses, except as here}nafter noted, that little summarization is 
necessary. Acoused' s absence without ·1eave from 26 March 1944 until his 
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apprehension by c~vil authorities on 7 Ma:;/ 1944, .wa.a duly proved. .A:s to 
the Specifications under Charge II, no effective testimony or justifica
tion was offered by accused to alter the inescapable conclusion, based on 
the testimony of the witnesses .for and the offerings of the prosecution, 
that..'at the time of issuance of the eight checks accused was fully aware 
of the fact that he had insufficient funds on deposit in the National 
Bank of Fort Sam fu1.13ton to meet themJ that he had no reason to believe 
that the checks would be paid; and that he did not intend that they should 
be paid. In less than a month accused drew checks, totaling over $1000.00, 
against an accour.t of less than ~300.00. There is nothing in 'b.ke record 
to indicate what happened to oocused' s pay for the month of Ma.rch, but 
accused could not have expected an allotment which he ma.de on 28 March, 
effective l April,e.nd ·which superseded an existing allotment, to be paid 
out of what was due him for Y,arch, nor may any jw;tification for his ac
tions be found in his contention that he "took it for granted" that his 
mother would illlillediately comply with his request about 10 April that· 
she deposit $300.00 to his credit in the bank. Not only is there no 
-corroboration of this request, but if it was actually made, it indicates 
clearly that accu,ed was aware of the parlous status of his account as 
early as that date; Even assuming that accused was referring to the month 
o~_March, the letter mailed by him to his Squadron Commander on 28 .April, 
requesting that his "last month's pay" be forwarded to the bank, if' it 
could be arranged, has no special significance in view of the large. 
number of checks which accused had already issued and the easily inferable 

. conclusion that this letter was written primarily, if not solely, as a 
self-serving declaration to mitigate the seriousness of the offense which 
his long absence without leave entailed. Accused was not entitled to any 
pay whatsoever for the month of April because of his unauthorized absence 
throughout that month (AR 35-1420), but, for some unexplained reason, the 
Government did not hold up the allotment of yl50.00 and that sum was re
ceived by t4e bank on 9 1lay. After the application by the bank of $50.00 
to accused's indebtedness to it there ·was left only a comparatively small 
reserve for the payment of the nUlllerous checks which accused was continuing 

· to draw. It is apparent that, if every source from which accused claims to 
have expected funds had been successfully tapped, accused still would not 
have had sufficient funds to meet all the checks which the record. shows 
he issued. 

The record does disclose, however, that by virtue of the fact that 
a number of previously issued checks for larger amounts had been dishonored 
by the bank upon presentation, there were on deposit on the date of issuance 
of the.check for ~2.35, ma.de the basis for Specification 5 of Charge II, 

- sufficient funds to the credit of accused to meet this check. On the date 
of·its presentation for payment this balance had been reduced, apparently 
by the h;putation of service charges, to an amount insuffici ant to cover 
t~is check, which was accordingly likewise dishonored. With respect to 
this specification accused may be considered guilty only of failing to 
maintain a sufficient balance to meet the check so issued by him, in 
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violation of Article of War 96 (CM 237741, Ralph, 24 B.R. 103). The record 
further discloses that the check issued to Dr. Rhett (Specification 6, Charge 
II) was not issued to obtain professional services but to reimburse payee 
for services already rendered. For the reasons hereinafter given, this 
variance does not affect accused's guilt of the basic offense charged in 
this Specification. 

The Board of Review is of the opinion that all the facts and circumstances 
conclusively sho.v that when accused, in complete disregard of the status of 
his account and w-thout any reason for believing that it would be adequately 
augmented, indulged in an orgy of reckless issuance of checks he did so.with 
intent ·to defraud the various persons and firms from whom h& received service, 
merchandise or cash, knowing that he did not have and not intending that he 
should have sufficient funds on deposit for their payment (CM 240347, 
Beserosky, 26 B.R. 33, Bull, JAG Jan. 1944, 454(23)). 

5. The eight specifications, alleging the issuance of worthless checks, 
were laid under Article of War 95. The scandal and disgrace to which the 
military establishment is subjected by the issuanoe by one of its commissioned 
members of a check which is subsequently properly dishonored for lack of 
sufficient funds is, in the final analysis, the evil sought to be guarded 
against. It has been held that a worthless check given by an officer _in 
payment of a preexisting debt or a gambling debt or even as a charitable 
contribution or gift is properly the basis of a charge under Article of War 
95 (CM i02601, Sperti, 6 B.R. 17, CM 256706, Siddons). The fact that the 
check issued to Dr. Rhett, alone among the eight given by accused, was for 
past services rather than for present value, does not alter accused's guilt 
under Specification 6 of Charge II. It is the opinion of the Board of 
Review that the record of triar supports the findings of guilty of Charge 
I and its Specification, Charge II and Specifications 1,2,3,4,6,7 and 8 
thereof, except the words 11by means thereof did fraudulently obtain" in 
Specification 6, substituting therefor the words, 11in payment of"; and 
sufficient to support so much of·the finding of guilty of Specification 
5 of Charge II as involves a finding of failing to maintain a sufficient 
balance to meet the check therein described, in violation of Article of 
vlar 96. 

6. ·i'ihen the prosecution rested, accused made a motion for a finding 
of not guilty. of Charge II and its Specifications. The Board of Review 
is of the opinion that this motion was properly overruled, as the testimony 
already adduced clearly established accused's guilt. For the same reason 
the Board is of the opinion that the error canunitted by the President in 
explaining accused's rights to him prior to his taking the stand in his 
own behalf in no way affecte~ injuriously accused's substantial rights. 
There is nothing in the Manual for Courts-Ua.rtial which ~us tifies the 
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statements by the President of the court that "the court will give more 
credence to your statement under oath than to any other" and "the court, 
as a court, will give more credit to a sworn statement UDder oath than 
they- will to a.n unsworn statement" (R. 33). On the other hand. in view 
of the fact that all of accused's testimony was an effort to explain 
away offenses which had been fully established, accused wa.s not misled 
to his detriment into testifying under oath. 

7. War Department records shOW' that accused is 24-8/12 years of 
age. He completed eleven grades in the elementary schools, but did not 

·graduate. lie was subsequently employed as a refrigeration and air con
ditioning mechanic for a period of four years and seven months. He 
enlisted in the Array on 8 August 1941 and became an a,viati on oa.det in 
March 1943. He was commissioned a second lieutenant. Air Corps Reserve. 
on 16 Ja.nua.ry 1944. 

8. The court ,vas legally constituted and had jurisdiction of the 
person and the offenses. Except a.a noted above, no errors injuriously 
affectin~ the substantial rights of accused were committed during the 
trifl•a.itQ-e Board of Review is of the opinion that the record of trial 
is/sf&nc!ent to support the findings of guilty under Charge I and its 
Specification of absence ·rlthout leave for the designated time in viola
tion of Article of Ylar 61, and of Charge II and Specifications 1,2.3, 
4,6, 7 and 8 thereof. except the words "and by means thereof did fraudulently 
obtaif:t fljl,,,Specification 6, substituting therefor the words, "in payment 
of11 ;/sur'Hoient to support only so much of the finding of guilty of Speci
fication 5 of Charge II as involves a finding of guilty of failing to ma.in
_tain a sufficient balance to mert tff check therein described, in viola
tion of Article of Wa.r 96; a.na/stii·'hcient to support the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction of 
a violation of ~tiole of Wa.r 95. and is authorized upon conviction of 
a. Tiola.tion of Articles of War 61 and 96. 

Judge Advocate. 

ge Advooa.te. 
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1st Ind. 

War Department, J.A.G~O., 86 SEP 13'4 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant John P. Dougherty (0~706817), Air eorps. 

2. I concur in the opinion of the Board of Review that the record 
of trial ·is legally sufficient to support the findings of.guilty, under 
Charge I and its Specification of absence without leave for the designated 
time, in violation of Article of War 61, and of Charge II and Specifica-

. tions 1,2,3,4,6, 7 and. 8 thereof, except the words, "and by means thereof 
did fraudulently obtain" in Specification 6, substituting therefor the 
words 11in payment of"; legally sufficiep.t to support only so much of the 
finding of guilty of.. Specification ·5 of -Charge II as involves a finding· 
of guilty of failing to maintain a· sufficient balance to meet ·the checks 
described therein, in violation of Article of-«ar 96; and legally sufficient 
to support the sentence and to warrant confirmation thereof. The eight. 
specifications, alleging issuance of worthless checks, were charged a.a 
violations of Article of War 95, the only authorized'penalty for which 
is dismissal~ The imposable punishment was not increased by virtue of 
the finding of guilty of Specification 5 of Charge II, in violation of. 
Article of War 96. Yihile aceu.sed's reckless fitJ.ancial irregul&rities ma.7 
h~e influenced, the court in fixing the period e,f confinement, accused'• · 
long and unexplained absence without leave· from 26 March 1944 to T_Mq 
1944, _terminated by his· apprehension by the civil authorities, supports'. 
and justifies the imposition of the sentence of confinement for three · 
years. I recOIIllllend that the sentence be oonfirmed,.that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be desigD&ted as the place 
of confinement; and that the sentence be carried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the Pre_sident for his action and a form _of• Executive ·action 
designed to carry into effect the recommendation hereinabove made. should 
such action meet viith approval. · 

' c:::_ ~- ,;. •. -a..--. . . ~ . 
. 

' ' 
' ' 

Jrvron C. Cramer. 
. . 

Major General, 
The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Drf't.~ of ltr. for. 

sig~ Seo. of War. 
Incl.3-Forlll of Ex. action. 

(Findings disapproved in parl. in accordance:with recomnendation of 
The Judge Advocate General. Sentence confirmed. · o.c.M.O. 602, 
3 Nov 1944)~ . . . 
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WAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Wash1ngtcn, D.c. 

SPJGN 
CM ~0542 

2 2 AUG 1944 
UNITED STATES FIRST AIR FORCE 

v. Trial by G.C.K., convened atl 
) Westover .Field, Massachusetts, · 

Second Lieutenant HEIMAN W. 8 and l4 July 1944. lli.smissal. 
MANDELBERG (0-821310), .Air 
Corps. l 

OPINION of the BOARD OF REVIEW' 
LIPSCOMB, snrns and GOLDEN, Judge Advocates 

1. The record of trial 1:n the case of the otticer named above 
has been "'exam ned by the Board of Review and the Board submits this,. 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the .f'ollowing Charge and Specifi
cation: 

CHA.RGEa- Violation of the 96th Article of War • 

. Specification: In that Second U.eutenant Herman W. 
Mandelberg., Air Corps, Section 11E11 , 112th A:r,q .Air 
Forces Base Unit, did, at Baltimore, lilaryland, on or 
about 8 June 1944, wrongfully and unla11'1"ull.y' fi1' a 

-B-24 airplane over a building area at an altitude 
of less than l,000 feet in violation of paragraph 
16 a (l) (a), A:r:ary Air Forces Regulation 60-16, 6 
March 1944. . 

He pleaded not guilty to and was found guilty of the Charge and ·the 
Specification thereunder. He was sentenced to be dismissed the ser
vice. The-reviewing authority approved the sentence and forwarded the 
record··o.f trial for action under Article o:f \'Tar 48. 
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, ,3. The evidence for the prosecution shows that on 8 June 1944, 
the accused was the pilot of a B-24 airplane on a non-stop navigation 
training mission from Tiestover Field., Massachusetts. The flight was 
scheduled to be ma.de at an altitude of 3.,ooo feet. The cities of 
Baltimore, llaryland, and Rochester, New York., were designated as turn
ing points. The number of the airplane was 41-28561 but only the last 
three digits were painted on the outside of the airplane (R. ?-11., 41, 
5.3; Ex.s. l, 2, 3, 9). 

The flight arrived over Baltimore, the accused's home city., 
between 08.30 and 0900 o I clock. The plane was observed by various per-

- sons as it circled at a low altitude over parts of the city for fifteen 
to twenty minutes. The General Foreman of Airports for the city of 
Baltimore testified that at about 8:,30 o'clock on the morning of 8 June 
1944., he saw a B-24 bomber, number 561, ~ng near City College at an' 
altirude of about .300 feet above tha ground. At one time in its night 
the plane was about 100 or 200 feet. above the tower of City College 
(R. 40-44). The form.er Airport Traffic Controller for the Civil Aero
nautics Administration of Baltimore., who was on duty on 8 June 1944, 
testified that he observed a B-24 Liberator bomber over Baltimore on 
the morning of 8 June 1944. In his estimation the plane was flying 
at an al.ti tude of approximately 500 feet above the ground (R. 47-52). 
The engineer in charge of Eastern High School testified that he ob- . 
served a large four-motored plane flying over Baltimore about 8:30 · 

, o I clock on the morning of 8 June 1944- He estimated that the ilane was 
about 350 feet above the ground. He also testified that nit was at a 
height about half the distance from the top part of the building to the 
top of the tower - just aboutu (R. 79-81). Two other witnesses who , 
observed the plane in question, testified that it fiew at an altitude 
of 250 to .300 feet and "about as high as a church steeple" (R. 68-?2., 
7.3-77). . 

' -4. The defense presented the testillPey of various members of the 
accused's crew. The nagivator t0stified that the accused flew over the 
city of Baltimore at an altitude of approximately 3,000 feet. He did 
not notice the plane descending at aey time while it was over the city. 
He had not looked at the altimeter during that time but estimated its 
elevation by observing that it was flying at approximately the same 
altitude as planes nonnally new when entering the Westover Field traffic 
pattern. He admitted that the accused circled the city for 15 or 16 
minutes looking for his home (R. 16-24). 

The engineer of the plane lrilo sat between the accused and 
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his co-pilot on the fiight nescribed.testi.f'ied that the plane was over 
Bal ti.more about l5 or 16 minutes during which ti.ma he looked at the 

· altimeter about every hal.f minute and that the plane's lowest altitude 
during that ti.me was 1500 ..teet (R. 25-28). 

The tail gunner testified that ,rhil.e the accused was circling 
over Balt:yoore for about 10 minutes be had looked out of the waist window 
twice and had estimated that their lowest altitude was 1200 feet above 
the ground (R. 22-34). By stipulation the prosecution an:i the de.tense 
agreed that another gunner would have testified that the accused had 
nown over the city of Balti.m:,re for about 15 minutes during which time 
he had pointed out his home., a school., a racetrack,· a m.rn:orlng pool., and 
a tower. This· gunner estimated that the lowest altitude to which the 
accused descended was about 1000 feet above the ground(Ex. A). 

The co-pilot, who was called as a witness by -the court, testi
fied that the accused, upon arriving over Baltimore, descended from an 
altimde of about LiOO0 feet to an altitude of approximately 1000 .teat, 
and circled :the city twice. He testii'ied also that the .accused had .tlown 
over City College and that he had looked for the location of his home. 
The co-pilot did not remember having been asked by the accused to observe 
the alti.meter wlµ.le the plane was over Baltimore but he did recall that 
he had been requested to watch the air speed indicator and to caution the 
accused if the sp,eed of the plane fell below 150 miles per hour. He also 
testified that the plane was over the cicy 15 or 2_0 minutes. After the 
plane was ·25 to 30 miles away from Baltimore he had taken over the con
trols from the accused. At that time he looked at the altimeter and th,. 
plane was at an elevation of appro:ximately 4,000 feat (R. 53-60). 

The accused., at the .tirst session of the court, made an unsworn 
statement in 'Which he asserted that he instructed his co-pilot to stop 
him if' he descended to an altitude lower than 1500 feet and that he had 
assumed, since his co-pilot had not stopped him, that he had not gone 
beloir that altitude. He also asserted that he had in."ltructed his co
pilot "to stop /iui/ at 150 m.p.h. should /iii] go faster" (R. 37). Near 
the conclusion of the second session of the court and after the prosecu
tion had introduced the testimony of'. several witnesses in lieu of previoll8 
stipulations concerning their testimony; the accused elected to make a 
sworn statement •. Ha testified that on the £light over Baltimore he had 
told the whole crew that he was going over his home and that they were 
to stop him at 1500 to 2000 feet. N.o member of' the crew warned him that 
be was lower than 1500, feet and he did not watch the altimeter himself. j 
In his judgment he at no time descended to an al.ti tude below 1,000 .f'eet. 
He bad assumed that his co-pilot was watching the altimeter and would 
have warned him had he descended below 1000 feet. He also testified 

"'.'" 3 -



{306) 

that although he did not dispute the testimony -0f the other w.i. tnesses 
he di.d not know that he had nown over· the high school or the college 
(R. 85-88). 

5. Tbe Specification alleges that the accused did, on or about 
8 June 1944 "* * * wrongtully and unlawi'ully fly a B-24 airplane over a 
building area at an altitude of less than 1,000 feet in violation of 
paragraph 16 a (1) (a), Army Air Forces Regulation 60-1.6, 6 March 1944"• 
The court was charged Yd th judicial knowledge of the flying regulation 
referred to. A violation of An;Jy Air Forces fJsing regulation is clearly 
a disorder or a neglect to the prejudice of the military service within 
the purview of Article of War 96. 

The evidence for the prosecution clearly shows that on the 
morning of 8 June 1944 the accused "Violated the A:rrrrJ Air Forces Regula-

. tion referred to in the Specification, by fiying over buildings in 
different parts of the ci. ty of Baltimore, Maryland, at an altitude of 
less than 1000 feet. On the other band, the accused and five mEllllbers 
of his crew testified that the accused, while fiying over Baltimore, 
did not descend below an altitude of 1000 feet above the ground. The 
record thus presents an irreconcilable confiict between the testimony 
of the witnesses for the prosecution and the testimony of the wit
nesses .for the defense. The witnesses .t:or -the prosecution appear to 
have been altogether disinterested and unbiased. Furthermore, two of 
the prosecution's witnesses were men experienced in .flying and flight 
observation. TMir estimate of the altitude of the plane was apparently 
aided by observing the plane in its relationship to the tower of City 
College. The other witnesses for the prosecution appear to have been 
firm in their conviction that the accused was fiying at an altitude 
of less than 500 feet. The members of the court who heard and observed 
the witnesses accepted .the testiroony of th1:1 witnesses for the prosecu
·tJ.on and rejected the testimony of the accused and his companions. The 
evidence beyond a reasonable doubt justified their action and sustains 
the court's .findings of guilcy of the Charge and Specification thereunder. 

6. The records of the office of The Adjutant General show that the 
accused is approximately 19½ y-ears of age and that he was commissioned 
a temporary second lieutenant., .Arrrr:, of the United States on 7 January 
1944, with no prior service. 

7. The court was ·lega.llJ constituted. No errors injuriously a!
·recting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty- and the sentence 
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and to warrant conf'irmatton-thereo!. .Di.smi1sal 1a au.thoriHd upon a 
comictton· of Article o! War 96. 

__._(On_Le_a_v_e)_______. .ruc1ge ~vo~te• 

.A44,</4d: ~~• Jdvocate •. 

£M~◄ d,,~e~cate. 

·- s -· 
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• I, SPJGN 
CM 260542 

1st Ind. 

War Department:, J.A.o.o., i.- SE:P 1944 - To the Secretaey ot War. 

1. Herewith transmitted for the action ot the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Herman w. Mandelberg (0-821.310), Air Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally ~ufficient to support. _the findings and sen
tence and to warrant confirmation thereof. Subsequent to the com
mission of the present offense, the accused has been officially 

. charged with feloniously stealing one officer's blouse of the value 
of $19.50, in violation of Article of War 93J and of absenting him:. 
self without leave trom bis station for four days, in violation of 
Article of·war 61. In view of all the circ'UJllStances he appears to 
be umrortby or·c1em.ency. I recommend that the sentence of dis
missal be confirmed and ordered executed. 

J. Consideration has been given to the attached letters, addressed 
to the President, from Mr. Harry H. Mandelberg., .father of accused., dated 
14 July 1944, from Mr. Max Grossman, dated 6 August 1944., requesting 
clemency in behalf of the accused., and from the Commanding General, 
Arrq Air Forces., dated 19 August 1944. · 

4. Inclosed are a dra.ft. of a letter .for your signature: trans
mitting the record to the President for his action, and a torm ot 
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval. · 

Jryron C. Cramer, 
Major General., 

The Judge Advocate <,eneral. 
6 Incls. • 

Incl l - Record ot·tr1al. 
Incl 2 - Drt. of ltr. tor 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Ltr. tr0111 Mr. Harry H. )(andelberg.
Incl 5 - Ltr• .from llr. Max Grossman. 
Incl 6 - ~tr• .f'rom CormnandiJJg GeJleral, 

~ .Air Forces. 

(Sentence confimed. G.C.M.O. 662, 16 De~ 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. (309) 

SPJOQ 
CM 2606ll 18 SEP 19-t4 

UNITED STATES ) ARMY AIR FORCES WESTERN FLYDJG 
) TRAINING CCli!MAND 

v. ) 
) Trial by G.C.M•., COIIV'ened 

Captain MORRISON J. WILKIN- ) at Santa Ana, California., 
SON (0-430008), Air Corps. ) 6 June 1944. · Dismissal, 

) total forfeitures and con
) finement for thirty (30) 
) years. U.S. Penitentiary., 
) McNeil 'Island, Washington •. . 

OPINION of the BOARD OF REVIEW 
GAMBRELL., FREDERICK and ANDERSON., Judge Advocates 

l. The record of trial in the case of the officer named above has 
been ex:am1ned by the Board of Review and the Board submits this, its 
opinion., to The Judge Advocate·General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Captain Morrison J. Wilkinson., Jr• ., 
A1f Corps, did at or near Lookout Mountain., near 
Hollywood., California., on or about 20 April, 1944, 
wrongfully and unlawfully have carnal knO'lfledge 0£ 
Caprice Capron., a female person below the age 0£ eighteen 
years., the age 0£ consent established by the laws of 
California., she the said Caprice Capron being of the 1 
age 0£ seventeen years. , 

ADDI'l'IONAL CHA.IDE I: Violation of the 96th Article of War. 

Specification la In that Captain Morrison J. Wilkinson., Jr., 
Air Corps., did., at Phoenix., Arizona., on or about 6 
August 1943., while •having a lawful living wife., Mrs. 
Margaret Gonzales Wilkinson., unlllwi'ully and feloniously 
contract a bigamous marriage with Lawriene T. Murphy 
without having obtained a legal divorce £ran his lawful 
living wife., Mrs. Margaret Gonzales Wilkinson. 



·010) 

Specification 2: Finding of not gullty. 
{/. 

Specification J: Finding of not guilty upon motion of 
defense counsel• 

•. ADDITIONAL CHARGE II: Violation of the 93rd Article of War. 

Specification l: In that Captain Mo1Tison J. Wilkinson., Jr• ., 
Air Corps., did., at or near Los Angeles., California., on 
or about 21 April 1944., with intent to comnit a felony., 
viz., sodai:ry., commit an assault upon Caprice Capron by 
willf'ully and feloniously grabbing hold of her hair with 
his hands and willfully and feloniously attempting to place 
his ·pen1s in the mouth of the said Caprice Capron. 

' Specification 2: In that Captain Morrison J. Wilkinson., Jr• ., 
Air Corps., did., at or near Burbank, California., on or 
about lJ April 1944, with intent to comnit a felony, viz, 

. rape, cOilllllit an assault upon Dean Stull by willfully and 
feloniously choking her with his hands, throwing her down 

· on the ground, placing his hands underneath her dress and 
placing his body on top of her body. 

Specification J: In that Captain Morrison J. Wilkinson, Jr• ., 
Air.Corps., did., at Balboa Island., California., on or about 
14 April 1944., commit the crime of' sodomy by feloniously 
and against the order·of' nature having carnal connection 
with Peggy Apperson., a female person., by placing his penis 
in the mouth of the said Peggy Apperson •. 

Specification 4: Finding of not guilty. 

Specification 5: In that Captain Morrison J. Wilkinson., Jr• ., 
Air Corps., did., at Los Angeles., California., on or about 
18 April 1944.., feloniously take., steal., and carry away 
one rectangular-shaped white solid gold Swiss watch ✓ 
with three (J) approximately one-quarter karet diamonds 
at each end of' same., of a value of about Thirty-Five 
($J5.00)., the property ot Margaret Gonzales Wilkinson. 

ADDITIONAL CHAIDE III: Finding of not guilty~ 

Specifications l and 2: Finding of not ¢].ty. 

He pleaded not gullty to aJ.i of the Charges and Specifications. He was 
found not guilty of Specifications 2 and J of Additional Charge I., Speci
fication 4 of Additional Charge II., and Charge III and its Specifications. 
He was found guilty of' the remaining Charges and Specifications. No 
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evidence of arr:, previous conviction was introduced. He was sentenced. to 
. be dismissed the service, to forfeit all pay and allowances due or to 
became due and to be confined at hard labor at such place as .the review
ing authority may direct for thirty years. The ;reviewing authority 
awroved the 'sentence, designated the u. s. Penitentiary, McNeil Island, 
Washington, as the place or confinement and forwarde_d the record of 
trial for action. under Article of War 48. · 

.. . 
J. The evidence for the prosecution 1n support of those Charges 

and Specifications of which the accused was found gullty m;q be summarized 
as follows a - · 

The Charge and Specification. (Statutory rape of Caprice Capron) ~d 

Specification 1 of Additional Charge II., lAssault with intent to 
commit sodom;y upon·Caprice 
Capron.) 

Caprice Dianne Capron, born in Hollywood, Ca.J.itornia, 'Z7 June 1926 
(Pros. EL G) testified that on 20 April 1944 she was employed as a 
show girl in Earl Carroll's Theater-Restaurant and between shows that 
evening she was introduced to the accused by a Miss Beryl Wal.lace, one 
of the actresses (R. 106-ll0). After the last show she joined Miss 
Wallace, the accused, Jackie Glass (another show girl) and a Lieutenant 
Hall in Miss Wallace's dressing room 'Where liquor was served (R. lll-llJ). 
All five then went to Miss Wallace I s apartment where refreshments includ
ing champagne were served. Miss Capron cla:il!led she did not drink arr:, 

· liquor and in fact did not •drink9 (R. 110). 

About 4 :JO a.m. all but Miss Wallace. left Miss Wallace• s apartment and 
went down to the lobby of the bvilding. Miss Capron urged accused to 
return to the apartment and apologize to Uiss Wallace for bis conduct which 
she considered rude. He left the three for that purpQse but was gone 
so long that Lieuten~t Hall and Jackie Glass stretched out on two couches in 
the lobby and promptly fell asleep (R. 118). Miss Capron then telephoned to 
the apartment and requested accused to come down and take them home in his 
automobile. Accused came down in about 15 minutes and being unable to awaken 
Lieutenant Hall and :Miss Glass she asked accused to take her home (R. 122). 
They both entered the accused 1 s convertible coupe. Accused said he had to 
stop some place and pick up a brief' case that he would need later in the 
day and then drove up to Lookout Mountain (R. 123). There he stopped the 
car and leaned over and kissed her. 'l'o this she made no protest (R. 125-
126). Accused said at the time, •I intend to make you•, to which she 
replied •rt is physically impossible - because I am menstruating and I 
don't want you to• (R. 100). Accused replied •I intend to make you ·anyway• 
and pushed her down on the seat of the car and pull.ad her slacks down to 
her knees (R. 130). He finally pulled them entirely off over her shoes (R. 134). 
Whether this was accbmplished in the car or later on the ground she could 
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not remember (R. 100). She fought ·and struggled and in doing so leaned 
against the door of the 'car. She opened the door and the two fell out to 
the street (R. 101., 138-140). It was the door nearest the steering 
wheel. -She received a bump on the head a~ a result of the.fall (R. 138). · 

,' Her only 'llll.derclothing consisted of a braziere and a G-string - the garment 
· that she wore during the show in the theater (R. 133). In her direct 

testimony she described the events that followed thuss . 
Questions by Prosecuticm (through Major Garibaldi) (R. 101): 

•Q. All right., Miss Capron., what did he do then when he got you 
on the ground? 

•A. He pulled my hair and I tried to fight him and he knocked 
my head against the pavement., and he got on top of me and he 
tried to put his head between my legs. ,. 

. . 
•Q. Did he put his he~d between your legs? 

•A. Yes. 

•Q. What., if anything., did he try to do when he was hitting your · 
head by against the ground? 

· •A. Will you repeat that., please? 

•Q. I 'Will strike the question•. 

Did he try to do anything to ·you while he was hitting your 
head up against the ground. 

•A. Well., during that time he was trying to make a penetration., 
after he tried to put his head between my legs. · 

•Q. Did he ask you to do anything or try to do anything with you 
when he was hitting, your h,ead up and dowli on the ground? 

r·.
•A. I don't understand. 

•Q. Well., Miss Capron., did he try to get- you to put ids penis in 
your mouth? . . . 

Defense (Major Duvall), It is leading., but I·won•t object. 

* .* * * * 
•Q. Did the accused., Captain Wilkinson., succeed in putting his 

penis in your mouth? . 
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•A. Once and I got a:Nay. 

•Q. Now., after you got up !rom the ground where did you go !rom 
there? 

•A. Back into the car. 

•Q. And did the accused., Captain Wilkinson., make a penetration 
of your private parts ,vith his private parts in the car? 

On cross-examination after a short recess she testifie_d as 
. follows (R. 140): 

•Q. Now what happened when you· got on the ground? 

•The Witness: When I was on the ground., the Captain tried to 
· make me put his penis in my mouth. 

•Q. Now., that is your conclusion., lf.iss Capron. You. tell us 
what he did. . · 

• A. He tried to put, his penis in rrr:r mouJ,li. 

•Q. 'i~at did he do? 

He hit my head against the pavement and then he leaned over-~ 
and that is what he .tried to do. · 

. 
•Q. How did he do it? Tell the Court., please. 

I was pulling his hair and he was pulling mine and then he 
sat where my neck would be., on my chest., and that is what 
he tried to do. · 

•Q. What did he do? 

•A. (Pause). 

•Q. Don't say what he tried to do. Say just what he did. 

•A. He tried to put his penis in my mouth•. 

* * * 
. She testified that after that occUITence they engaged in sexual 

intercourse ~ the ground until she can.plained of the c·old and the gravel 
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that was cutting her._ So •he let• her get back in the car. 

She claimed that she had •never had an af'fair• in her life before -
that this was the first time (R. 143); that prior to this occasion she 

. was a virgin and denied having had sexual relation with another man in 
an automobile in front of her bane (R. 160). 

She·testified that during the alleged intercourse that follO'f'led 
on the seat of the car accused had a complete penetration; that her only 
sensation was one of pain; and that she knew .that accused had a complete 
penetration at that time because the doctor who subsequently_examined 
her •said he did•. She herself ■wouldn't be able to tell if he had or 
not•. (R. 146). Because of her menstruation accused •had blood all over 
his pants• (R. 147). She thereafter got out or· the car, vdped the blood 
of£ of herself" with her socks and put her·slacks on (R. 153-163). On 
the way to her home she did not 11 1ay a word•, because she was hysterical 
(R. 154). She changed this statement to include the £act that she told 
accused her address (R. 155). ' 

l)r. George E. Cassidy, Police Surgeon of the Hollywood Receiving 
Hospital testified (R. 173) that at 7144 a.m., 21 April 1944, he examined 
Miss Capron. At that time her clothes were disheveled and her hair was 
matted and tangled with weeds (R. 174). There were scratches or abrasions 
on the lower portion of her back and buttocks and the lower abdc.men (R. 
175). Her female genetalia disclosed only menstrual blood (R. 179) •. · He 
had no difficulty in inserting his t,ro fingers into her vagina and a 
medium sized speculum (R. 178). The hymen was broken and the break was 

.not of- a recent origin (R. 177). The size of the entrance to the vagina 
indicated previous intercourse or stretching (R. 179). He denied that 
he told ttlss Capron that accused had made a ccmplete penetration (R. 180). 
Miss Capron came to the hospital with her mother who was extremely 
hysterical. Miss Capron appeared to be afraid of her mother (R. 180). 

On or about 21 April 1944 the accused was arrested on the charge 
of rape. No mention was made of statutory rape. While in the custody 
of the Provost Marshall af'ter he had been properly warned that he 
was not required to make any statement and that if he did make a statement 
it might be used against him, the accused voluntarily stated that he had 
had •intercourse• with Caprice Capron (R. 277, ~80, 282). 

Speci1'ication lo! Additional Charge I. {Bigamy) and 

Specification 5 of Additional Cha,rge II. (Larceny of watch). 

On 23 May 1940 Margaret Gonzales at Yuma, Arizona, married the. 
accused who at the time used the name o! Jeffers Michael Wilkinson (R. 56; 
Pros. Elc. A). They lived together •only on week-ends, once in a while• 
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(R. 57). They remarried at the same place on 31 March 1942. The accused then 
used the name Morrison J. Wilkinson., Jr• ., which was the name by which he was 
known in the service. The se~nd marriage was performed in order that she 
as his wife might receive her allotment from the accused (R. 57-58; Pros. 
Ex. B) • ·:,, . 

In June 1943 Mrs. Margaret Gonzales Wilkinson obtained an inter
locutory judgment or decre~ of divorce against the accused in a California 
court nhich would become final one year thereafter. The year had not 
expired on the date of the trial., 6 June 1944 (R. 59). 

By stipulation there was in1;.roduced in· evidence a certified copy of 
a marriage license and a marriage certificate certifying that on 6 
August 1943 -Morrison J. Wilkinson., Jr" and •La-wriene T. Murphytr were 
united in marriage at Phoenix, Arizona according to the laws of the State 
of Arizona (R. 59; Pros. Ex. C) • 

On 17 April 1944 in Los Angeles, California accused met Mrs. Margaret 
Gonzales Wilkinson for the purpose of obtaining from her some of his 
•papers• and a traveling grip of his. They visited the GMocambO- together. 
and then drove back to her apartment. Accused procured his bag and left 
but shortly thereafter returned and •pushed his way into• the apartment 
(R. 61). In order to escape unwelcome advances made by accused Mrs. Wil
kinson locked herself in the bathroom for several hours. · While in the 

. bathroom Mrs.· Wilkinson heard accused "going through• ;her desk. She had 
left a watch., which she had found in 1939.,·lying on the coffee table in 
the apartment. (R. 64.., 89). By stipulation the value of the watch was 
$35.00 (R. 64). The watch was ~one from the table when Mrs. Wilkinson 
came out of the bathroom (R. 64). It was stipulated that after accused 
was arrested the watch was .found in his pocket (R. 65; Pros. Ex. D). On 
18 April 1944 Mrs. Wilkinson wrote a letter to the accused's •Aunt Bee•. in 
which she described the same incident as follows: (Pros. Ex. E) 

•Received your letter Saturday -- Jr. came up to my 
door last night. He knocked and said., •Telegram!. I like 
a fool opened wide my door., because I never in the world 
expected him a.fter just reading he was in some hospital. 
He barged right into the apartment., tried to make love to 
me (all this., 1I ca.n•t live without you., Marge• stuff'). 
We had a •banging' good time until I ran into the bathroom., 
locked the door., and stayed there the ~est of the night., I 
didn't want to yell- out the window for help., because for_ the 
time being I was sate., and I hated to be further emb~assed. 
Jr. went through all my stuff' - took the notarized letter 
you sent me., his confirmation record., and letters I have re
ceived from the fellow I plan to marry. He remained in the 
living room - I got tired of' waiting for him to leave so 

. I fell asleep on the bathroom fioor. I knew it was morning 
and about time for me to get ready for work - walked into 
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the front-room - and there sat Jr. snoring in the 
big-chair. He woke up, pounced on me like a lion 
(because by that time he.read of all my intentions to 
marry again, and also he was almost~ because I 
locked myself in the bathroom. We had a big 1russ 
and tustle 1 • I resisted him, he tore half my clothes 
off. - only thing left for me to do besides risking 
myseli to a couple of black eyes was to .scream. And Aunt 
Bee, that I didl Practically every one on the floor came 
into the hall including the mgr. from first floor. Jr. 
turned yellow then, couldn 1t grab his coat and hat quick 
enough. He grabbed my white gold and platinum -wrist
watch with the diamonds in it on his way out. (it was 
on the coffee table). I didn't want to stop him - I 
just wanted to crawl in some deep hole, that• s all •. This 
all happened between 5:30 and 6:00 a.m. when everything is 
so still in the apartment building * * -ttM {Pros. Ex. E). 

When the court reconvened on 8 June 1944 defense counsel moved to 
strike out all of the testimony of Mrs. Wilkinson pertaining to the. 
alleged larceny of the watch on the grounds that the witness was shown to 
be the lawful wife of the accused at the time she testified and was there
fore an incompetent witness to testify against her husband. The motion 
was denied by the law member (R. 241). 

Defense Counsel also requested the Court to find the accused not 
~ guilty of Specification 5 of Additional Charge II on the ground that 1£ 

the watch belonged to Margaret Gonzales Wilkinson and she was the wife 
of the accused the latter could not legally be guilty of larceny of her 
property. The motion was denied (R. 293-294). 

Specification 2 of Additional Charge II. (Assault -with 'intent to 
commit rape on Jean Stull). 

Miss Jean Stull, sixteen years of age, lived in Burbank, California, with 
her parents. She was employed as a tap dancer or show girl at the Florentine 
Gardens. About 1:JO a.m. of 13 April 1944 at the conclusion of the last 
performance she was leaving the Gardens to go hane wheri she was introduced 
to the accused by the band leader (R. 241-3). Upon the invitation of the 
accused and sane urging by the band leader she accompanied the accused to a 
restaurant for something to eat. She then entered the accused's automobile to 
be driven to her home. Instead of talcing her home accused drove off the 
main road into a secluded path bordered by tall trees and stopped the car. 
Accused got out of the car for a few minutes and then entered it again on the 
driver's side. Miss Stull became suspicious of his conduct and started to 
get out of the car to walk home. Without making any connnent accused 
•grabbed• •her and threw her down on the seat of the car with her head under 
the steering wheel and got on top of her. She fought with him., kicked; 
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scratched., and pushed him. This continued for about five minutes when · 
she ~anaged to. get the door of the car open and fell out of· the car•. 
She then started to run but succeeded in getting only ten feet S'Na.Y llhen · 
accused grasped her by" the hair of her head and threw her to the ground. 
lie then got on top of her and put his hands around her throat- and choked 
her. She hit., scratched and kicked him. She pulled his hands array from. 
her throat and told him that it was her •sick period•. That did not 
stop the accused. •He tried to get his hands under m::, dress•. She was 
not actually sick. She :finally kicked him •in the, 'Wrong place• and 
pushed him oft., got up and ran. Sha did not know whether ha followed 
or not. When she looked back she sayr him get back into the car and drive 
off. She walked to her home three of four miles away. Her neck was red 
and sore., she had a scratch behind one ear., bruises •all over" her legs. 
Her coat was dirty., her hair torn., face dirty and make-up of'f. The 
struggle on the ground lasted about ten minutes (R. 244-247). 

· When questioned by the court Miss Stull testified that during 
the alleged attack the accused said nothing to indicate his intentions. 
When asked if. accused put his hand under her dress while they were on 
the ground she replied that •he tried, to• and •he put ·it maybe about 
this far but he didn't get it very far2'. She indicated half way between 
the knee and hip on her left leg (R. Z74-Z75). At no time did the 
accused expose himself (R. Z75). 

Defense counsel's motion for a finding of not guilty of this 
offense on the grounds that.there was not sufficient evidence introduced 
to support a finding of an intention to commit rape was denied by the 
Law Member (R. 287-289). 

Specification 3 of Additional Charge II: (Sodr.r with Peggy Apper-
~ • . 

On 13 April 1944 Lenora (also known as Peggy) Apperson met the 
accused as •Mike 0 11)8.yt' dressed in the uniform of a captain of the 
United States Army Air Corps (R. 229-230). It was about midnight. The 
two went to the home of another officer in Balboa Island where they spent 
the night together and engaged in sexual intercourse {R. 232). Her first 
act of intercourse with the accused was the •puttingtt of the ttmouth on 
hfmJI. This was followed by normal intercourse (R. 233). · On cross-
examination she testified that the accused treated her like ·a gentleman 
and didn't •attempt any unusual sex practices on her•. She made no can
plaint concerning the accused but was questioned by" the assistant .trial 
judge advocate on 25 April 1944 and tor her own protection lead him to 
believe that she had been forced by the accused to commit the sexual acts . 
charged (R. 235). If the information had not been solicited by an officer 
of the U.S. A:ney no one would have known anything about it (R. 236). 
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4. The accused· elected to testify on his own behalf. He gave a 
swmnary of .his origin and past. He is 28 years of age and was born in 
Spokane, Uashington of Catholic parents. His parents' name was Wilkin
son. He was not sure of his first name because the birth records simply 
described him as •Baby Wilkinson•. Upon the death of his parents when 
he was about four years of age he vrent to live with his grandmother and 
step-grandfather whose nam~ was Kegel (R. 299). He was given and 1:1-sed 
the name of Kegel and graduated from high school under that name (R. .302). 
His nickname is •!file•. He was adopted by the Kegels (R. 303). He joined 
a c.c.c. camp when he was 18 and then married in Wisconsin. There was 
one child by this marriage. The marriage lasted about one year and a 
half (R. 303). A divorce was obtained in Wisconsin (R. 304). He becam~ 
interested in airplanes and worked his way out to California for the pur
pose of getting into A:rmi aviation. In this he was blocked because of the 
requirement of a college education. In order to comply with this require
ment he secured the college •credits• of an uncle and enlisted llllder the 
uncle's name •Raymond• Kegel.· He was, however., eliminated after three or, 
four months' training because he had not solo-ed in eight or ten hours 
(R. 307-308). He met a girl in Texas with whom he eloped after a few . 
days acquaintance. The marriage was kept a secret from her family. He · 
returned to California a few days later and the marriage was subsequenUy 
annulled (R. -309). 1 He then took a job at the •Lockheed Aircraft■ for 
about six months and then applied for enlistment in Navy aviation. Pending 
action on this application he was operated on for appendicitis and while 
in the hospital met Margaret Gonzales who was employed as a nurse in the 
hospital. They lived together as man and wife for a ti.me. He married 
her in May 1940 at Yuma., Arizona.., llllder the name of Jeffers Michael Wilkin
son, which was also the name he used when he., 'about the same time., joined 
the Navy (R. 313., 318). He again used his uncle's college credits to 
get into Navy aviation (R. 314). He received several months flight 
training with the Navy in California and in Florida but was dismissed 
within two weeks of graduating because of his marriage to Margaret and 
other reasons not material (R. 316). He blamed his dismissal on his 
rife arui wanted to divorce her. They returned to California and he left her 
in Los Angeles (R. 319-320) and again made an application to become an 
aviation cadet. This time he used the name of Mon-ison J. Wilkinson., Jr., 
which was the name of his father. He again used the college credits of 
his -uncle by changing the name on the papers he had (R. 323). He was 
accepted and after.successfully completing his training he was commissioned 
a second lieutenant in the Air Corps on 31 October 1941 (R. 324) and 
assigned to duty at March Field. He contacted Margaret about getting a 
divorce. She did not want to get a divorce but wanted to give their 
marr:;_age another trial. To this he· agreed and they again lived together 
for about a month. Not being able to 1get along they separated (R. 325) •. 

After several mf:litary assignments he was sent to San Diego. He 
met Rennie Murphy and they began •going together and .fell very much in 
love• (R. 328). · . · 
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He volunteered to go to China and was accepted. He again con
tacted his wife and asked for a divorca. She refused to divorce him and. 
when she heard that he was going overseas in military service she became 
interested in his insurance and, knowing that he was known in the service 
as Morrison J. Wilkinson, insisted that he remarry her under .that name. 
She threatened to expose his deception of the military authorities ii' he 
did not do as she requested. She promised to give him a divorce µ' he 
returned safe'.cy. Under duress he agreed to this and they were remarried 
at Yuma, Arizona, using the name MoITison J. Wilkinson, Jr., on 31 
March 1942. Before going overseas he made an allotment to his bank upon 
which she could draw !unds (R. 328-331). He wanted .to marry Rennie but 
could not under the circumstances. Rennie accompanied him to New York 

· to see him off• 

. In May of 1942 he went to China and India and there !law with the 
American Volunteer Group knOllll as the •Flying Tigers• for about two 
months. He contracted malaria and an infected ear and was grounded. 
After undergoing treatment. at various medical centers in India he was 
returned to the United States in February 1943 and was treated at the 
Walter Reed Hospital in Washington (R.·332) •. 

. While in China he made about $4000 in exchanging American and Chinese 
.. money and by playing poker. With this money he paid all of his debts (R. 335). 

With reference to Spec:f!ication 1 of Additional Charge I accused 
testii'ied that upon his return to the States he landed in Florida, and 
immediate'.cy telephoned Margaret (his wife) to find out what had become of 
soma of his money and about getting a divorce. She flew to Florida and 
spent several days there with him•. She returned to Calii'ornia and he went 
to the Walter Reed Hospital .in Washington, D. C. (R. 339-341). Later he 
telephoned her about the divorce. She told him that she had employed a 
lawyer to get her a divorce and t·old him the ·name 0£ the lawyer (R. 341). 
Several months later while in Washington there was served upon him by a 
plainclothes detective some divorce papers indicating that Margaret had 
instituted divorce proceedings. He signed the papers and returned them 
(R. 341~342). SomEt months later he had occasion to :fly out to San Francisco, 
Calii'ornia, and when there he telephoned to the lawyer who -w:as conducting 
the divorce proceedings. Upon asking him about tbe divorce the la-wyer said 
that he had forgotten to procure a waiver from him of the provisions of the 
Soldiers and_ Sailors Relief Act.. Accused told him to ~mail it to him by 
special delivery and he would sign and return it. He received it the next 

· day and signed it before a notary in the hotel where he was staying and 
gave it to the notary with money to return it by air mail special. delivery 
stamp. This was done (R. 343). 

_ He telephoned the same attorney several times there~ter fl-an Wash-
ington where he was stationed. During the first telephone conversation 
the lawyer told him the d~ when he expected the decree to be granted• 

. . 
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He telephoned him again on that day·and the lawyer told him •that the 
judge had granted me my divo-rce that dayD (R. 344-.345). He then 
telephoned to P..ennie and told her that the judge had granted him a divorce 
that day (R. 346). On 6 August 1943 he went to Phoenix., Arizona and there mar
ried Rennie. He has been living· with her ever since. A child was born to · 
them on 29 M':'y 1944 (R. 347). 

As to the Charge and its Specification the accused testified that he met 
Caprice Capron on the night of 20 April 1944 at Earl Carroll's night club 
(R. 398). He was introduced to her by Miss Bery:,._ Wallace whom he knew. 
At the same time he met the other show girl., Jackie Glass. After the show 
he., Lieutenant Hall., Miss Capron, Miss Glass., and Miss Wallace went up
stairs in the night club to the dressing rooms where they sat around in a 
semi-circle and each one had a drink from a bottle of liquor that the 
accused provided. As they sat there Miss Capron 1s knees were close to his 
and she placed her hands on his lmees and •fooled• around his legs (R. 399-
400). They decided to go to Iuss Wallace's apartment for champagne. As • 
they left the dressing room Miss Capron patted the accused on the buttocks. 
·while at Miss .Wallace I s apartment they drank several bottles of champagne. 
Miss Capron drank like the· others. He was out in the kitchen alone with 
Miss Capron on one occasion when he kissed her several times. They stood 
close together. She moved her hips like in a rhum.ba and patted his 
buttocks. About 3:30 or 4:00 a.:m. they left the apartment to go home. 
They went downstairs. The girls insisted that he return and apologize . 
to Miss Wallace. This he did. Miss Capron then telephoned upstairs arid 
told him that they could not. get a taxi to take them home and to cane · 
clown and take her home. He went down in about 15 minutes and the two got 
in his car. She sat close to him and put her hand on his leg. He asked 
her i£ she would like to go for a ride. She said it would be all right 
but not to stay too long, as her mother »v,ould give her hell if she stayed 
out too late• (R. 404-5). 

He then drove up into the hills and parked. He kissed her a few 
times and .fondled her breasts. She returned his kisses and lay down 
on the seat. He continued to caress her and then sat up and asked her 
to take off her slacks. She sat up and he assisted her in unbuttoning 
and unhooking them. He turned his head away while she removed one leg 
from the slacks. They lay down again. He started to have intercourse 
with her. She remarked that she •shouldn't be-doing this the first night 
I go out with you• (R. 405-406). She also remarked that •This is going 
to be massytr., but he did not know then., nor did it occur to him., that she 
was menstruating. She then removed her other leg f'rom the slacks and 
threw the slacks in the -back seat. They then both got out or the car and she 
lay on the ground ?rhere they both engaged .in sexual intercourse .for 15 
or 20 minutes. ·she complained that the gravel and rocks were hurting 
her and suggested that they get back in the car. This they did., and there 
_again on the _seat they completed •the act of intercourse1r (R. 4<:!7-408). 
Her hair was mussed up from the grass and weeds and he offered.her his 
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comb. She refused it and urged him to get her home because of her mother. 
It was then about 6:30 a.m. so he drove her home. On the way home she 
wanted to know whether he was going to marry her. He did not answer that 

.but changed the subject.. He wanted 'to stop back and pick up Lieutenant 
-Hall and Miss Glass but she insisted upon going home first so he took her 
home and 'When he asked her where· he would see her. again, she called back 
11Call me at the theater tonight- (R. 4W, 412). 

That atternoon he was told that he was charged with rape. It was 
not until several days later that he was told it was to be a charge of 
statutory rape. He believed the gir;t. was over 18 years of age because she 
was employed and because she was drinking (R. 415-416). He denied that 
he at any time attempted any act of sodomy (R. 410, 533). 

First Lieutenant Dean G. Hall testified (R. 565) that he was in. 
the dressing roan the same night and observed Capri.ca Capron whom they 
had just met pinch accused on the legs (R. 568). He cOIToborated the 
story of the other witnesses regarding visiting the apartment of Miss 
1'lallace and falling asleep in the lobby of the apartment J:>uilding. 
When he awakened the only one of the party left was Jackie Glass. He put 
her in a cab and sent her hane ~ · About 15 minutes later accused drove ·up 
and the two went to a restaurant for breakfast. He did not ob;3erve arry
thing wrong with the accused's clothing nor arry injuries or scratches 
on him (R. 570-572). 

Private First Class tawrence s. Krieger testified.that he knew Caprice 
, Capron and called upon her several times•• He saw her in an intoxica,ted 

condition on one occasion and saw her drinking several times. (R. 577-8). 
He also had kissed her and she had cooperated and moved her hips against 
him (R. S'/9). 

Mrs. George F. Walker who lived in an apartment adjoining t,hat 
occupied b;r Caprice Capron for six months preceding 2l April 1944 testified 
(R. 585-587)., that she (Caprice) lived there with her mother; that her 
mother was out from 7 1n the morning until 5 in the atternoon. each day; 
and during her absence different men would call at the apartment one at 
a time. At times there would be six calling separately in an atternoon 
(R. 588). Caprice would go out at night and return about 3:30 in the 
morning with a male companion and sit outside in cars until 6 o'clock 
(R. 589). · She saw her come home the morning of 2l April 1944 about 6:45 
a.m. in a car with a man in unifonn. She got out and went four or five 
feet, turned around and looked back, and then ran into her apartment. 
She could see nothing wrong or unusual about her. She then heard laughter 
and tap, dancing in the ap.u:tment. At 7 :00 a.m. Caprice I s mother backed 
her automobile out, drove up to the gate and honked her h..,rn. Caprice 
and a blond girl came and got in the car. Caprice's hair was mussed up. 
She looked pleased. The blond girl looked a little sad (R. 591-592). 
She admitted that she did not like Caprice I s mother and that they had had 
an altercation (R. 594-595). 
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Earl J. Apsahl, -an attorney, testified (R. 595) that he owned an 
apartment house in which Caprice Capron and her mother occupied one 
apartment £ran February to August l<:?43 and because of the complaints of 
the other occupants he terminated their tenancy; 

. . Everett Duncan, a service station opera~or testified that he. 
saw Caprice Capron in January of 1943 drinking out of a whiskey bottle and 
later on at the same place she appeared to be :intoxicated (R. 605-606).. . 

Albert DePew, a writer, who lived in the same apartment building 
as Caprice Capron on two occasions witnessed indecent behavior an her part. 
Once he saw her engaged in sexual intercourse with a man in an automobile 
parked near. the apartment house, and on the other occasion she ,ras engaged 
in act of sexual perversion on a man in an automobile (R. 611-612). Her 
reputation in the neighborhood was bad (R. 612). · 

Mrs. Genevieve Hanner, another occupant of the same apartment 
building, testified that during the absence of Caprice's mother during the. 
day •streams• or men would visit the apartment. Sometirqes Caprice with· 
nothing but nightgown and robe on would go down on the sidewalk and ta1lc 
to her callers and sit in cars with them (R. 619-620). In July 1943 she 
saw ·Caprice lying on the back seat of an automobile parked by the apartment 
in the embrace of a man (R. 621-622). -· . 

With reference to Specification 2 of Additional Charge II.· (Attack 
on Dean Stull) the accused testified that he met Dean Stull outside of the 
Florentine Gardens about 1:30 a.m. on 13 April 1944; He was introduced 
to her by an orchestra leader. He invited her to get something to eat. 
They drove in his car to the •California Kitchens• for that purpose. 
He had been drinking during the earlier part of the night. He then 
started to take her home. She said she lived in Burbank and after he· 
became confused regarding the route she directed him. He was on a road -
leading to Burbank when he turned off into a small road for a distance of 
25 or 30 yards and stopped (R. 351-3). His primary object was to urinate. 
He got out of the car and urinated in back of the car. He then got back 
in the car, talked to lli.ss Stull a while then put his arm around her and 
started kissing her. She returned his kisses. He put his hand on her. 
leg. He kissed her again and put his hand on her breast. She backed a:wa;y, 
slapped him on the face, opehed the door and got out. She mumbled. •I 
am going to get home by myself. I am not going to take any chances• 
(R. 354). He got out and started to walk after her urging her to return 
to the car-that he would take her home. It was dark. The road was rough 
and be had been drinking. He reached' for her hand and fell on his face. 
His head or shoulder clipped her ankles as he fell. She may b.ave fallen 
too. By the time he got up MissS'tull was running or walking rapidly up 
the road. He backed the car out on the main road but could not find her. 
He did not know where in Burbank she lived (R. 355-6). At no time during 
this occurrence had he tmbuttoned any of his clothing. He was never on 
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top of her. He did not intend to have any sexual relations with her except 
to the extent which she might-permit (R. 356, 3:Jl, 358, 559). 

Mr. Muzzy llarcellino testified that he was the orchestra leader who 
introduced accused to Toan Stull and that the next day a.f'ter he had heard 
about Miss Stull• s accusation he looked her over carefully while she was 
in the floor show under a spot light and did not observe and bruises or 

.scratches or abrasions on her body or neck (R. 629-631). 

With reference to Specification 3 of Additional Charge II - (Sodomy
with Peggy Apperson) the accused testified that on or about the evening of 
l4 April 1944 he was at the bar of the Hurley Bell ca.re in Corona Del Mar 
(Cal.).and saw three girls sitting there. He introduced himself to one ot 

' them by inviting her to have a drink. She was Peggy Apperson (R. 360). 
About 2½ hours later he drove her in his car to the home or a fellow 

. off'icer who was al.so with them. Accused and Peggy Apperson went to a bed
room on the. second floor and spent the rest of the night there together, 
He drove ~r to her hanj:! about 7o 1clock in the morning•. She invited him. • 
in but he had to report to duty (R. 364-5). ; As they lay on the bed •she 
began kissing rnY' body and sh~ put her mouth ·on my private parts• (R. 366). 

' Specification 5 ot Additional Charge II. (Larceny or watch) • 

.On 18 April 1944 accused telephoned to Ilra:t-garet Gonzales and requested 
to see her•. He wanted toge~ from her a power of attorney that'he had · 
given her, some Navy logs, and a notarized statem-::mt regarding his use of 
'different names~ She agreed.to meet him at her apartment and told him· 
the address. He drove there in his car about 9 :30 p.m. She came down to 
tne car and_gave him his Wavy log b0oks. Being .desirous of settling 
things with her amicably he took her to the 11i•,:ocambo11 (a night club). 
About 12 o1clock they returned.to her apartment house where she unlocked 
the doors and cautioned him to be quiet. He followed her in. He assumed 

· from their previous conversation that he was to spend the night with her. She 
pulled down the Murphy bed and got undressed. He removed his clothing. They 
both lay on the oed and he started to caress her. iihen he endeav"red to have 
intercourse with her she objected because he had no contraceptive with him. 
She said •wait a minutea and got up and pulled down the other Murphy bed and 
told him to sleep in it while she slept in the other one. , He remonstrated with 
her. She went into fae bathroom. Tihcn she failed to come out for ten or 
more minutes he went to the door and asked her what she was doing. She 
called out that she was not coming out until he had gone to sleep in the 
other bed - that she was not •taking any chances0 (R. 389~390). · She had told 
him that she intended to get married in two months. He told her that he 
would get dressed and go. So he got partially dressed and then searched for 
the papers. He fo'Wld the power of attorney and the notarized statement 
in the desk. He also picked up the watch and placed it with these papers. 
He foune:i. some letters written to Margaret by her intended husband which he 
read. He put the papers in his pocket and unconsciously included the watch. 
He found his grip in the closet and put it on the floor. He then sat down 
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and fell asleep. Sometine later' he was awakened by i1argaret pulling 
the letters out of his hand. They argued and struggled over the letters. 
She screamed. ·some man came to the door which she opened. He picked 
up the grip and ·walked out (R• .392-4). During his search he ·found 
some money in her bag y;hich he did not disturb. · He had no intention 
of'~ stealing the watch, it was a "sheer accident• (R. 394). 

On cross examination he reiterated that he unconsciously placed 
the watch in his pocket wit4 the papers he had found and had been carry
ing it around in his pocket waiting f'.or an opportunity to give it back 
(R. 51.3-14) • 

Accused also testified that the watch was his property as he 
had found it one afternoon on the sidewalk on 30th Street about a half 
a block vrest of FiE;uero vrhen he vras livinr: with•i{argaret Gonzales. 
Eargaret was with him at the time he picked it up (L 349). This . 
occurred about October of 1939. He took it to a jevreler and had it 
oiled cl.!ld cleaned. As it was a woman's watch it ·uas "understood0 

that lfargaret should wear it. P.c made no formal prec;entation of it 
to her. "I just handed it to her. It was hers so far as I was con
cerned0 (R. 556). 

5.A. The Charge and its Specification and Specification 1 of 
Additional Charge II. 

The Specification of the Charge avers that the accused on 20 
.April 1944 near Hollywood, caiifornia, wrongfully and unlawfully had 
carnal knowledge of Caprice Capron, a female below the age of eighteen 
years., •the age of consent established by the laws of California". 

It was clearly shown by the evidence and admitted by the 
accused that he did have carnal knov1ledge of Caprice Capron'on or 
about 20 April 1944 in California. The evidence was also clear and 
uncontradicted that Caprice Capron at that time vras 17 years and 
approximately 10 months of age • 

.The pertinent section of the California Penal Code is section 261 
'Which provides substantially that HRape.is an act of sexual intercourse 
accomplished with a female not the vrife of the perpetrator***• · 1. 
Where the female is under the age of eighteen years; a,• 

The accused raised no legal defense to the charge. The 
_evidence introduced by the defense with reference to the charee con
stituted mitigating circumstances only. He showed that he believed 
Caprice Capron was over 18 years of age because she was employed 
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and had represented to her employers that she was over 18 years 
of age. He showed that she was not a virgin but on the.other 
hand was a girl experienced in sexual relations and had a bad moral. 
reputation in the neighborhood where she lived. The evidence is 

• convincing that she voluntarily engaged in sexual relations with 
the accused, and because of her fear of her mother who w:as not 
satisfied with her explanation of being out practically the en
tire night blamed her delinque~cies upon the accused. Her story· 
of force and coercion alleged to have been exercised by the 
accused when coupled with the doctor's examination and the 
reports of her conduct by her neighbors does not ring true. Ap- · 
parently it did not impress the appointirtg authority as the charge 
made against the accused was that of statutory rape rather than 
rape by force under Article of War 92. Nevertheless, no matter 
how bad her character may have been and no matter how willing she 
may have been to engage in sexual intercourse wit_h the accused, 

· the accused has violated the California statute and he committed 
the offense under such circumstances as to bring discredit upon 
the military ser~ice in violation of Article of War 96 (M.C.M. 
par. 152,· p. 188). The record is legally-sufficient to sustain 
the findings of guilty of this Charge and Specification. 

The accused, h~ver, is also charged ldth an· assault 
upon Caprice Capron with the intent to commit sodomy upon her by 
attempting to.place his-penis in her mouth (Specification l of 
Additional Charge II). This charge is brought under A.W. 93 ·and b·ears 
no relation to the California Penal Code. It appears.from the 
decisions of the California courts that the term sodomy or in-
famous crime against nature does not include the penetration of the 
male sexual organ per os. California Jurisprudence, Vol. 23 par. 3, 
page_ 395; State v. Johnson 137 Pac. 632; People v. Boyle 48 Pac. 
800. 'l'he accused, however, may properly be convicted of sodomy 
or an assault with intent to commit sodomy by a court-martial 
even if the act does not constitute a violation of the local or 
state law provided it does violate_ an Article of War and he is 
subject to the ~rovisions of the Articles of War. The accused 

,unquestionably vras in the military service at the time of the 
cormnission of the act and therefore was subject to the provisions 
of·the Articles of Wa.r no matter where he was. Article of War 93 
pl.ll'lishes one thus subject to its provisions who 11 commits an assault 
with intent to commit any felon~. 'The same article punishes those 
subject to its provisions who commit •sod0l!l1• and permits a punish
ment by imprisonment for a term exceeding a year. All offenses which 
may be punishable 9 by death or imprisonment for a term exceeding one 

. - 17 -



(326) 

year shall be daemed felonies•. Title lC, par. 541 U.S. Code. It 
therefore follows that one guilty of an assault with inte~t to 
commit sodomy is guilty of an assa~t with intent to cozmnit a felony. 

It has been urged by defense counsel, however, that the term 
sodomy even-unci.er the Articles of Viar does not cover the alleged act 
of the accused in that it .does not include penetration·per os because 
such an act was not recognized as sodorr:r:,r at· common law. This same · 
defense was raised in the case of H.a.zlewood v. Magruder, U.S.D.C. N.D. 
Texas 9 April 1943 and sustained. 'l'he Judge Advocate General has, however, 
held to the contrary opinion - namely, that a penetration per os also 
constitutes sodomy and bases his authority on the definition of sodomy 
appearinG in M.C.M. par. 149k, page 177, 0 Sodomy consists of sexual 
connection with any brute animal, or any sexual connection, by rectum 
or by mouth, by a man with a human beingu. CH 241161 26 BR 207 &ld 
CM 241597, 26 BR 305. 

'l'r..e Board therefore holds that the term .usodomy11 in the 93rd .A.r"ticle 
of Y[ar includes the act of a man subject- to its provisions who inserts 
his male organ in the mouth of a female and that if he assaults the 
female with that intent he may properly be convicted of an nassault with 
intent to commit a felonyn. 

Having disposed of the legal defenses raised we turn now to the 
evidence introduced to support the findin6 of guilty. The evidence 
consists entirely of the uncorroborated testimony of Caprice Capron 
set forth at leneth in paragraph 3 above. The act was denied by the 
accused. A reading of the testimony of each does not impress us with the 
veracity of either. Caprice, the young but sexually experienced show
girl, was shO\m to have told numerous untruths during her testimony and 
contradicted herself in many places. She claimed she was a virgin prior 
to this experience. r.:edical testimony and her neighbors proved this to 
be untrue. She at first testified that she did not speak a word to the 
accused on the trip to her home. When she realized that he had no means 
of knowing where her home was so as to take her there, she changed this part 
of her testimony. She lied to her employers about her age. On direct 
exa'!lination she at first stated that accused tried to put his head between 
her legs after they were on the ground. It was nbt until the prosecution 
by lead.in-'.; qu0stions brought out the sodomy feature of the case that she 
told of any attempt to comrr.it sodomy. Then, after a recess; she changed /· 
her story and stated that the first thing the accused attempted after 
they were on the ground was to umake me put his penis,in my mouth• (R. 
l40). The charge is a serious one and one punishable by a long tenn of 
confinement•. The proof of its commission-should be clear. No man's 
freedom would be secure if the.uncorroborated testimony of a woman who 
voluntarily engages in sexual· intercourse vdth him to the effect that 
at some time during their unlawful intercourse he offered or attempted 
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to commit sodomy per os upon her were permitted to sustain a verdict 
of guilty of assault with intent to commit sodomy over his 01IIl denial. 
Such a situation would open the doors to fraud and blackmail and be 
the source of much crime. Sex cases of this nature should be brought 
under the rules of law announced in CM '2439Z7, Strong, CM ETO 26251 Pridgen 
and CM 255443, Steckler, to the e.f:f'ect that the unco?Toborated testimony 
of a prosecutri.x is insufficient to justify a conviction where her con
tradictions are numerous and serious - her testimony must be clear and 
convincing. See also Weston v. State, 138 t. 2nd (Okla) 553; annotation 
60 ALR 1131,; Kidwell v. U.S., 38 App. DC. 566. . 

Under this principle of law the conviction may not be sustained. 
It is al.so the duty of this Board to weigh the. evidence in the subject 
case. In the performance of that duty, the :Soard is of the opinion that 
the weight of the evidence did not :f'avor conviction of this offense. 
The Board therefore concludes that the finding of guilty of this offense 
is_not legally supported by the record. 

B. Specification l of Additional. Charge I avers that accused entered 
into a bigamous marriage contract with Rennie T. Murphy on 6 August 1943 · 

. in Phoenix, Arizona, while having a lawful living wife. 

It was clearly established and not denied by the accused that he 
did, on ~l March 19421 marry Margaret Gonzales and that on 6 August 1943 
he also entered into a marriage contract with Rennie T. Murphy at 
which time Margaret Gonzales was_still living and their marriage had not 
been finall.y' dissolved by any court. His de.tense to this charge was that 
he believed he had been divorced by Margaret Gonzales prior to 6 August 
1943 and that he had reasonabie-grounds upon which to base that belief. 

The prosecution showed that Margaret Gonzales in April 1943 applied 
for a divorce from the accused and that in J'lll'le of that year she obtained" 
an interlocutory decree of divorce that would become final one year later 
(R. 59). As defense counsel raised.no objection to this informal manner of 
proving the nature and the time of the decree of divorce and-cff~red no 
evidence to the contrary it must be accepted as a fact that the decree mi.ch 
was obtained could not legally become final until June 1944· and that, 
there.fore, Margaret Gonzales was still the lawful living wife of' the accused 
on 6 August 1943. 

The accused did, therefore, while having a wife living marry another 
person. 'l'his act is declared to be bigamy by the statutes of the State 
of Arizona where both marriages were per.formed1 Arizona Code Annotated 
1939, par. 43-403. The statute however, by its terms does not apply 
to •aey person whose former marriage has been pronounced void, annulled, 
or dissolved by the judgment or a competent court-. There was, as 
stated, no evidence that any court had pronounced void, annulled, or 
dissolved the accused's marriage to Margaret Gonzales. 
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The only question to be detennined therefore is whether the accused's 
mistaken belief' that the interlocutory decree of divorce was in fact a 
final decree is a valid defense. Legal authorities are divided on the 
question. Some jurisdictions take the view that a mistaken belief of 
divorce is no defense to the crime because the crime of bigamy is purely 
statutory and the statutes do not require criminal intent•.Others hold 
that it is a defense if' founded upon creditable information disclosed 
by a diligent investigation which furnishes reasonable grounds for such 
belief. See 57 A.L.R. 792. In the latter decisions the accused who 
defends on a mistaken belief of divorce need not establish this defense 
beyond a reasonable doubt. The burden of·proof is on him to show that he 
had reasonable grounds for his belief and that he did believe it.· 

In CM 12.3267, ~ (1918), the accused defended on his mistaken 
belief of a divorce from hl.s wife v.hen he married another woman in 
Pennsylvania. The Board of Review held that •Such b~lief is no defense 
to the crilne of bigamy unless founded upon creditable inforroatio~ • 
disclosed by diligent investigation which furnishes reasonable grounds for 
such belief• •. In applying this test to the facts of that particular case 
the Board concluded that, •The evidence fell far short of proving any inves
tigation by him sufficient to warrant this belief•. 

This principle of the law has been cited with approval in subsequent 
decisions of. The Judge Advocate General: C11" 2.309.38, 18 BR 127, 1.34; 
CM 23.3132, 19 BR .323; and C:U 245510 (1944). In the last case the Board 
of Review held however that a mistaken belief of divorce would not be a 
valid defense if' the bigamous marriage took place in a State wherein 
the law was weli established that such a defen~e is not valid. It was 
shown that the law of the State of Maryland in that case followed the 
view that mistaken belief is no defense to the crime of bigamy. 

The accused's alleged bigamous marriage in the instant case took 
place in Arizona. Neither the record nor other available means disclose 
that the law of Arizona has been established on this point and therefore 
for the purposes of -this case the exception created by CM 245510 to the 
rule adopted in C'~ 123267 will not prevent the application-of the rule 
itself. · · 

It is conceded that this rule is contrary to the majority of juris
dictions that have passed upon the subject. -Wharton• s Criminal Law 
(12th Edition) par. 2044 and 2064,. The same division of thought exists 
in bigamy cases where the accused has defended on the mistaken belief of 
the death ·or his or her first spouse. No doubt there will be instances 
where marriages will be contracted upon the honest belief of the death of 
a soldier based upon an official notifica,tion of death by the War Depart- -
ment which proves to be erroneous. An honest defense of this nature 
should be vaJJJ;l in law to the statut_ory crime of bigamy. 

We are, therefore, of the opinion that in military jurisprudence-the 
· better _rule, even though in the minority, is to recognize and permit as -
legal a defense of an honest mistaken belief that the first wife has 
obtained a divorce induced by reasonable diligence to ascertain the truth. 
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We therefore turn to the facts to ascertain whether 'Wilkinson believed 
he was divorced from his wife Margaret at the ti.me of his marriage to 
Rennie Murphy and whether he had reasonable grounds for such belief. 

It was established without contradiction that after numerous discussions 
_between accused and his wife Margaret concerning the procurement of a divorce 
that the latter did institute legal proceedings in California to obtain 
a divorce in April 1943. The accused was aware of this because he was 
served with copies of the proceedings in -Washington, D. c. · He accepted 
service by signing his name to an acceptance. He must have been aware of 
the nature of the proceedings for shortly thereafter he was 1n California 
and telephoned the attorney who was handling the case and _learned fran _ 
him that the proceedings had been delayed because the attorney had neglected 
to obtain from the accused a waiver of his rights as required by the pro
vision of the Soldiers and Sailors Relief Act. As evidence of his anxiety
to obtain the divorce and cooperation therein he had the attorney im
mediately send him the release to.be signed and he signed, notarized and 
returned it. · Under those circumstances it was reasonable for him to 
assume that the proceedings would continue and in time _c,,Jminate in a 
divorce. He testified that he subsequently telephoned the same attorney from 
Washington upon two occasions. During his first contact he was told the 
date upon which the attorney expected to obtain the decree. His eecond , 
contact was on that date and then it was that he te~tified t4e attorney told 
him that ·the divorce decree had been granted. This fact is ·corroborated by 
the record of tne divorce proceedings. A decree in divorce was granted· 
in June 1943 but it was only an interlocutory decree lvhich·would not acco~d-

- ing to its ·terms become final until one year thereafter. The accused 
contends that he did not know that the decree was of that nature, but be
lieving it was final he shorUy thereafter - in August - remarried. 

Consideration should be giv~n to the accused's military duties which 
required him to be in Washington three thousand miles away from the state 
wherein the divorce procsedings were taking place. · 

The presumption of' innocence to which all accused are entitled 
should be accorded the accused 1n connection with the solution of the 
problem and tip the scales in his favor. . 

The testimony of the attorney was available but· not used to rebut the 
contention of the defense. Most States require in their· form o! marriage 

·application information regarding former marriages and if any are disclosed 
require a certified copy or the decree of divorce. If such existed in 

'Arizona it.was available in rebuttal by the prosecution to show, if it did, the 
manner in ,mich the accused satisfied these requirements.· . · 

Under all or the circumstances lie are convinced that the evidence 
favors the conclusion that the accused did believe he was divorced from his 

- :21.:.. 



(.330) 

wife Jarga.ret at the ti111e he narried Rennie Murphy in AU@lSt 1943 and 
that he .had reasonable grounds ior that belief. 

In. Pruitt v. State 98 Tex. Crim. Re~'.)• 325; 265 S.W. 575 the appel
la ta court reversed a verdict of guHty oi bigamy .by a jury in- a case 
in which the defendant showed that he had signed an acceptance of ser
vice and a waiver of pro·cess prepared by his first wife's attorney 
preparatory to a divorce proceedine; and was subsequently :informed by . 
his wife I s brother that she had obta:in-ed the divorce. In truth, the_ 
divorce proceedin6s ~d ne'ler been instituted. His failure to inquire 
of the clerk of the proper-court ms held not to be a lack of diligence 
1·!hich would make him guilty oi" bigamy. 

For the reasons stated we hold that the record of· trial .is riot 
legally sufficient to sustain the findings of guilty of the Charge and 
Specification. · 

C. Nor can the conviction o.:i:: larceny of the -watch be properly 
sustained. The ~ccused raised as a defense to this charge (1) that 
the only evidence concerning its alleged theft was the testimony of 
his then lawful wife, who is not a compe~ent w.i.tness in such a matter, 
(2) that a husband can not be convicted of larceny oi' his wife 1 s goods, 
and (.3) that the watch was not her .property but his. The first two 
reasons are debatable and it would serve no good purpose in this case· 
to detennine either one. The Eoard is of the opinion that the prose
cution -has. failed to prove beyond. a reasonable doubt that Margaret 
Gonzales wa~ the o;mer of the watch. She cla_imed that she found it 
in 1939. He claimed that he was the cne ltho found it at that time and 
being a lady1 s Yra.tch permitted her to wear it. For the reason stated 
the conviction of the accused of larceny should not be approved •. One 
of the essential elements of the crime of larceny that must be proved 
beyond a reasonable doubt is 11 (c) · that such property belonged to a 
certain other person named or described" M.C .i!. 149_g, p. · 173. 

D. Specification 2 of Additional Charge II avers that'accused at 
a certain time and place committed an assault upon Dean Stull with intent 
to cormnit rape. It was clearly· established and not seriously denied 
tha"t the accused did. at the time and place averred corranit an assault 
upon Dean Stull. It is denied, however, tha.t he had any intent to connnit 
rape at the time and ~efense counsel has urged the insufficiency of the 
evidence to support such a find~..ng citmg as an authority the case of 
Ha:'ll!'ond v. United States, 127 Fed. Rep. 2nd, 752 (1942). 

. 'Iha case cited w-a.s. decided by the u. s. Court of Appeals for the 
District of Columbia. The evidence therein was that the defendant went to 
the home of his mother-in-law and entered the bedroom of his 17 year old 
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sister.:.in-law1 pulled of! the covers and put his hand an her private parts. 
She awakened and screame~, . He ran any. The appell&te court held that this 
was insui'!icient evidence to sustain a conviction of •assault nth intent 
to oommit rapea. The pertinent extracts of its decision were, 

·: "We think the court should have directed a verdict. In 
· · order to make out a case of assault with intent to canmit rape, 

it is essential that the evidence should _-show beyond a reasonable. 
doubt (l) an assault, (2) an intent to have cai,ial knowledge of · 

. the !emal.e1 and (3) a purpose to carry into e!feot this intent . 
with force and against the consent of the temal.e. Dorsey 11. 
State, 108 Ga. 477, 34 S.E. 135. Wharton states the rule as follows, 

"The assault must be such as to show a purpose to have 
sexual intercourse despite resistance, and the consent 
of the female must be wanting. * * ~he must, in addi-
tion to this, have done some act which, in connection 
1dth the intent, constitutes the attempt. * * * There 
must be an intent to use such force and violence ·as 
may be necessary to overcome resistance**~. Wharton's 
Cr1m1naJ Law, Vol. 11 12th Ed., PP. 748.• 

. . . ' 

· •tn the present case there was, u there always is in a. 
orim1nal- prosecution, a.legal pres~ption that appellant was 1:mocent 
until proved guilty beyond a reasonable doubt., •Unless there is 
substantial evidence of !acts which exclude ever,r other h;ypothesis 
but that of guilt it is the duty ·of the trial" judge to instruct 
·the jur,r to return a verdict for the accused, and ,mere all the 
substantial. evidence is al' consistent ldth innocence as 1dth . 
guilt it is the iuty of the· appellate court. to reverse a judgment 
against him'. ?sbell v. United States, 8 Cir., .:;.z, F. 7881 792. · 

•In the light of the circumstances we have related, we 
_think 1 t ·impossib~ that a jury of reasonable men could have -
fairly reached the conclusion that appellant, in which he did, 
neoessarily' intended to commit·rape. True enough, his intent 
can. only be determined by his acts. But· on the facts shown 
here, th• conclusion that he intended rape would be pure conjecture. 
Appellant-was himself' at the time f\uly' dressed. It is not claimed 
that he had ,exposed his person or that he said anything indicating 
a purpose to have sexual intercourse. Th• ro0111 was lighted and 
wai,, occupied, not only by his sister-1.n,..law, but by_ two children, 
arid the adjoining roan was occupied by his mother-in-law and wif'e. 
Except that he used his hand to touch the body of the girl, he did 
nothing to carry out a carnal purpose. To assume in these cir
c~stances that he intended to force his sister-in~law is·neither 

· reasonable nor credible. That he had a lustful desire is not 
enough. ·There must have been the intent to ravish 1£ the desire 
were denied: That he was guilty of a serious ·offense goes with-

.' 
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out saying, cf. Beausoliel v. United States, 71 App. n.c. 
lll., 107.F. 2d. 292, but that he was guilty of attempted rape 
we think may not be inferred from the evidence on which the 
Government relied. See Pew v. State, 172·Miss 885, 161 ·so. 
678; State v. Neil, 13 Idaho 539, 90 P. 860., 91 P. 318; 
warren v. State., 51 Tex cr._R. 598,. 103 s.w. 688; People v. 
Fleming., 94 Cal. 309., 29 P. 647; commonwealth v. Merrill., 14 
Gray, Mass., 415, 77 Am•.Dec. 336; State v. Massey, 86 N.C. 
658, 41 Am. Rep. 478; Fields v. State, Tex. ,Cr. App., 24 S.W. 
90'7; Huss v. State, 22 Wis. 580; Mungilla_v. State, 135 Tex. 
Cr., R. 287, 118 s.w. 2d 598; State v. Coraxn, 116 w.va. 492., 182 
S.E. 8.3; State v. Perkins., 31 S.D. 447, 141 N.1!. 364.· 

•The above cited cases and many otlle'.rs which might be cited 
are to the effect that to warrant conviction the evidence must 
show beyond a reasonable doubt that intercourse was.the immediate 
design and that force was intended to its accomplishment. In the 
instant case, it can just as well be assumed that. appellant's 
purpose was to look or to fondle or to have intercourse if consent 
were forthcoming., rather than to ravish. That he should be pun
ished goes without saying-but not for attempted rape.• 

With the principles of law thus announced 1'ie are fully .in accord. 
As usual, difficulty arises when applying them to a different set of 
facts. Of course, if the accused's story-of the occurrence is accepted 
as true there could be no proper conviction of the charge. The only 
evidence tending to support the conviction is the uncorroborated testimony 
of Dean Stull. As appears in the S\l!lllllary of the evidence above she was 
another infant show girl wearing a •oa string in a night club. There was no 
evidence concerning her character ot other behavior introduced in evidence. 
Nor were any conflicting written statements of hers introduced in evid~nce 
to throw any doubt.upon her veracity. Under the other principles of law set 
forth above as her testimony was not contradictory nor improbable., nor 
impeached by anyone other than the accus~d, corroboration of it is not . 
legally necessary in order that the court may properly adopt it as a basis 
for a finding. In view of the accused sex crazed conduct testified to by 
various witnesses tean Stull Is testimony is more convincing as a correct 
statement of 'What occurred than that of the accused and this Board is con
vinced that the accused did the things she said he did after he·drove her 
into the secluded rendevous. The question then remains, do those acts as 
_told by Dean Stull legally support a finding of guilty of .the Charge? 
As in the Hammond case the accused said nothing to indicate his intent and 
he did not unfasten or remove any part of his clothing. In the Hammond 
case, however, it was unlikely that the defendant intended to rape the 
girl by force because there Yrere two younger brothers in the same room, 
and in the adjoining-room wer~ the defendant's mother-in-law, and ~i.fe. 
The least outcry would prevent any thought of rape. In the subject case 
it w:as shown that there were no people available. to hear any outcry. 'l'he 
accused admitted that he hoped to have se~ual intercourse with her if she 

- 24 -

https://otlle'.rs


(333) 

would have permitted it. There was no justification or reason for 
throwing her down, getting on top of her and choking her and putting 
his hand up her dress on her thigh unles~ it was for the purpose of 
having intercourse with her. If it was just to improperly·fondle her 
or to take indecent liberties with her it was not necessary to choke her 
and to get on top of her. We are of ·the opinion that the court was justi
fied in its conclusion and that there was substantial evidence which, 
together with all reasonable inferences therefrom and all applicable 
presumptions fairly tended to establish the intent to commit r.ape. 

·K. Specification 3 of Additional. Charge II·(Sodomy with Peggy 
Apperson). With reference to this charge the evidence establishes that 
the accused •picked upll Peggy Apperson, one of the local. •bar flies• of 
Hollywood and after a few drinks took her to bed with him. During the 
sexual relations that followed Peggy in her usual manner of love making 
and as preliminary to normal sexual intercourse, kisse_d the body of the • 
accused as he lay upon the bed and put her mouth over his penis. This was 
admitted by the accused. ·There was therefore no other corroboration 
necessary. The act described constitutes sodomy as this Board has held, 
supra•. The accused is therefore guilty as charged. The finding of guilty 
is legally supported by the record. 

rf.~: 

6. The. records of the War '.repartment shew the accused to. be 28 -
years and approximately six months of age having been born in Spokane, 
Washington, on 5 February 1916. When about tour years of age his parents 
gied and he was thereafter reared by his grandparents, Kegal. · While 
living with them he adopted the name of Kegal. He graduated from high 
school in 1934. When about the age of 2l years accused went to live in 
Calii"o:mia where for six months he was employed on an avocado farm. On 
22 :March 1941 he enlisted in the service as an Aviation Cadet and com
pleted · his training as such 18 August 1941.. On 31 October l9i+l he was 
commissioned second lieutenant, Air Corps and ordered to active-duty on 
that date at March Field. On 2,3 May 1942 he was promoted to i"irst 
lieutenant, and on 31 March 194.3 to captain, Axmy ot the United States., 
Air Corps. He served-with the •Flying Tigers• in.~ and kc.la where 
he contracted malaria and sui"fered an infection in the lett ear. He 
entered a hospital in Ch1na in July 1942 and ,ras discharged as cured 
17 August 1942. In September he was returned to .i'lying status but ai"ter 
flying at an altitude of 17,000 feet his lett ear was again affected. 
The a!.fected area did not respond to treatment. At a date not appearing 
in the records, accused was transferred to the Walter Reed Hospital, 
Waahington, D. c., where on 4 March 194.3 a Board ot Medical ·oti"icers, 
a!ter examirnition, recommended that &c.cuaed be returned to a limited dut1 
status. · 

7. The court was legally constituted and had jurisdiction over the · 
accused and-the offenses charged. No errors injuriously a!fecting the 
substantial rights ot the accused were canmitted during the trial other .. 
than those set. torth above. For the reasais stated the Board of Revin: 
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is of the opinion th:l.t the record of trial is not legally sufficient 
to sup:,ort the findincs of guilty oi' Additional Charge I and its 
Specification 1, and Speci.i'icaticn 1 and Specification 5 of Additional· 
f,;harge II, legally sufficient to support the findin,:_;s of guilty of the 
.Charge and its Specification, Specification 2 arrl Specification .3 of 
Additional Charge II and Additional Charge II and the sentence arrl to 
Wd.rrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Articie of War 9.3. Confinement in· a· peni
tentiary is authorized by Article of Viar 42 for the offense of statutory 
rape, assault. with :intent to commit rape and sodomy, each of which is 
recognized as an offense of a civil nature and so punishable by peni
tentiary confinement for more than one year by section 2801, Title 22, 
Code o.! the District of Columbia, as to statutory rape, by section 455, 
Title 18, United States Code, as to assault with intent to rape and by 
specific provision of the 1'..anual for Courts-i1~rtial, as to sodomy (par. 
90, :;i.C .:1. 1928; sec. 107, Title 22, Code of the District of Columbia). 

ul,,(u.,« /4 la 11-~ Judge Adv;ocate. 

, Jud~e Advocate._ .. 
Judge Advocate.r1-,/P~ 
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1st Ind. 

12 OCT 1344 
War Department, J.A.G.o., - To the Secretary ot War. .. . 

1. Herewith transmitted for the action of the President 
., 

are 
the record ·of trial and the opinion ot the Board of Review 1n the 
case of Captain Morrison J. Wilk:1nson (0-430008), Air Corps. 

2. I concur in the opinion or the Board ot Review that the 
record or trial is not legally sufficient to support the findings 
ot guilty ot Additional Charge I and Specification 1 thereof, and 
Specifications 1 and 5 of Additional Charge II., but.is legally suf
ficient to support the findings ot guilty of t48•original Charge and 

vit.$ Specification., Specificatioll9 2 and 3 of Additional Charge II and 
Additional Charge II and the sentence, and to warrant confirmation of 
the sentence. I recomnend that the findings of guilty of Additional 
Charge I and Specification 1 thereof, and Specifications l and 5 ot · 
Additional Charge II, be disapproved and that the sentence be confirmed, 
but., in view of the legal insufficiency of the record to sustain the 
findings of guilty of three of the offenses charged., that the confinement 
bd reduced to 10 years,.and that the sentence as thus modified be carried 
into execution. I .further recommend that the Federal Refomatory., El 
Reno., Oklahoma., be designated as the place of confinement. · 

J. Consideration has been' given to numerous letters attached ~ 
the record requesting clemency for the accused and protesting against 
the severity of the sentence imposed by the court upon the accused. 

4. Inclosed are a draft of a letter for your signature., transmit
ting the record of trial to the- President for his action, and a form of 
Executive action designed to carry the abov·e recamnendation into ef.fect, 
should such action meet with approval. 

~-~.~Qo~-. 

Myron c. Cramer., 
Major General, 

The Judge Advocate _General. 

J !ncls. 
1 -Record of trial. 
2 -Dft. ltr. for sig. 

of s;w. 
J -Fonn of action. 

(Findings disapproved in part in accordance with recommendation o! 
· The Judge Advocate .General. Sentence confirmed but confinement 

reduced to ten yea1•s. G.C.M.O. 661, 16 Dec 1944) 

'• 
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WAR DEPART1lENT 

Arnry Service Forces 
In the Office of The Judge Advocate General 

Washington., D.C. 

SPJGN 
CM 260613 l 

:g AUG 1944I 
UNITED STATES ) ANTILLES DEPARTMENT 

) 
v. ) Trial by G.C.M• ., convened at 

) A.P.O. 851., c/o Postmaster., 
. Private First Class JUAN ) Miami., Florida.,- 24 May., JO June 
ALBIZU-ROSA (30405432)., ) and l July 1944. Ilishonorable 
Battery B., 35th Coast ) di. scharge and confinement for 
Artillery. ) life. Penitentiary. 

REVIEVf by the BOARD OF R.EVI1W 
LIPSCOMB., SYKES and GOWEN., Judge Advocates 

1. The Board of Review has examined the 'record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifi
cations: 

C~GE-I: Violation· of the 92nd Article of War. 

S:pecification: In that Private First Class Juan Albizu-Rosa., 
. Battery B., 35th Coast Artillery., did., E!-t or near "La 

Parada" bar., at or near APO 851., c/o Postmaster., Miami., 
Florida, on or_ about 22 April 1944., _w.i. th malice afore
thought; wil.lfully., deliberately, .feloniously, unlawfully, 
and 'With premedi.tation kill one German Roman,- a human 
being., by shooting him vdth a rifle. 

CHARGE II: Violation of the 93rd Article of War. 

Specification l: In that Private First Class Juan Albiau-Rosa, 
Battery B, 35th Coast Artillery., did, at or near ttI,a 
Parada" bar., at or near APO 851, c/o Postmaster, Miami., -~ 
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Fl.orida, on or about 22 April. 1944, with intent to 
commit murder, commit an assaul.t upon Julia :Martinez
Carmona, by shooting her in the .face with a dangerous 
weapon t_o wit, a rifle. 

Specification 2: · In that Private First Class Juan Al.bizu
Rosa, Battery- B, 35th Coast Artillery, did at or near 
"La Paractan bar, at or near APO 851, c/o Postmaster, 
Miami., Florida, on or about 22 April 19-44., vd. th intent· 
to commit murder, commit an assault upon Marcos Quiles
Perez, by shooting him in the band, with a dangerous.. 

. weapon to wit, a rifle. 

He pleaded' not guilty to 'Bild was found guilty of all Charges .and Specifi
cations. He was sentenced to be dishonorably discharged the service, to 
forfeit all pa;r and allowances due or to become due, and to be con.fined at 
bard labor at such place as the reviewing authority might direct for the 
term of his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Atlanta, Georgia, as the place 
of_ confinement and forwarded the record of trial for action under Article 
of' War 50J• 

J. After the accused's arraignment but before his entrance of any 
pleas the defense interposed a motion for a peycbiatric examination of 
the accused. The assistant defense counsel testified in support of the 
motion that his observations of the accused had indicated that he, the 
accused, was "queer" and "mentally not well". The court sustained the 
motion and adjourned pending the examination. Upon reconvening about 
fi.v~ weeks later two medical officerlll, one o.f whom was a psychiatrif!t, 
testified that they had examined the accused and that in their opinion 
he coul.d distinguish right from wrong, that he was able to adhere to the 
right and refrain f'rom wrong and that he was able intelligently to cooperate 
wi.th his counsel in his defense. The court then ruled that no issue of · 

.. accused's insanity had been Jlla.de. The accused thereupon pleaded not guilty 
to all Charges and Specifications and no further reference to this pre
liminary proceeding appears in the record (R. 6-20; Ex:•. A). 

. 4. The evidence for the prosecution shows that on the ,vening of 22 
Aptll 1944 the accused attended· a dance in the La Parada bar which was _ 
located near the accused's camp. Soma eighty persons, mostly civilians, • 
attendea the attair where the accused ~t about 2000 o'clock engaged in an 
argument with a civilian named Felix Pastrana when the latter attempted to · 
11cut in" upon the accused who was dancing with Guillermina Soler. Shortly 
afterwards the accused jumped out of the bar ..through a window where on the 
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outside he. encountered another civilian, Jose Reyes Negron, with whom 
he also er:gaged in both an argument and an exchange of fisticuffs be
fore disappearing from the vicinity. Numerous 'Witnesses testified to 
the accused I s argument with Pastrana and his exit from the bar through 
the window (R. 21-23, 37-43, 43-45, 64) • . 

About thirty minutes later the accused was observed approaching 
with a rifie in his hands by the bar's proprietor., who was standing in 
front of the establishment. During a momentary distraction of the pro
prietor1 s view the accused was cautioned by Rafael Pinto, a civilian who 
was .also outside of the bar, to 11be very careful what you are going to do 
because no one has done anything to you and everyone is having a good time 
ds.nciDg and drinking". The accused told him that he had no reason to wrry 
and appeared to be leaving but stopped and then reapproached the bar when 
he was again observed by the proprietor at a distance of about 150 to 200 
£eat. At this point the accused fired a fusilade of eight shots into the 
bar whose occupants all fell to the floor or attempted to do so after the 
first shot. After the last shot several persons saw the accused running, 
rifle in hand, towards his nearby camp. All witnesses who testified upon 
the issue denied that the accused had been mistreated at the dance and 
that he had been pursued by anyone upon leaving the .bar the first time 
or after the shots had been fired which were the only shots heard (R. 45-
56, 56-63). • 

After the ensuing pandemonium had subsided Gennan Roman, a 
civilian who had been near the bar I s door, lay dead from an abdominal 
bullet wound; Julio Martinez Carmona had received a superficial bullet 
wound on her nose which was treated at the District Hospil:,al; and Marcos 
Quiles Perez, one of the musicians, was bleeding from a superficial bullet 
wound to his right hand. Competent medical testimony established that 

· Roman's death had been caused by the bullet wound. Eight exploded .30 
caliber shells and a clip were found near the spot where .the accused had · 
been observed when he commenced firing. They were so located as to indi-

,. cate that they had been fired while the accused was approaching the bar. . 
A fragment of one of the bullets was also found in the bar and competent · 
ballistic experts testified that the eight shells and the bullet fragment 
had been fired from the .30 caliber .rifle wlri.ch hag, been issued to the ac~ 
cused. The shells, the clip, the bullet fragment and the rifle, after pro
per identification, were admitted into evidence as were· a picture of the 
deceased, and two pictures of the bar and its vicinity upon 'Which were 
indicated the window through which the accused had exited, ~e spot vmere 
the accused commenced firing and the location where the exploded shells and 
the clip had been found (R. 33-36; 46-56, 59, 61, 65-67, 67-70, 71-72, 73-79, 
79-82, 82-86, 86-8?, 87-88, 89-92, 93-100, 109-110; Exs. :S-D). 
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An investigator for the criminal section of the Military Police 
,.pat about 0400 o'clock on 23 April 1944 engaged the accused in conversation 

and after the accused had been advised o:r· his right to speak or remain 
silent and the consequences thereof he admitted to the investigator that 
resentment over Pastrana•s discourteous attempt to dance with Guillermina 
Soler and the belligerent attitude of other civilians at the dance had 
motivated his departure through the ld.n:l.ow of the bar., that outside the 
window he had an argument and exchanged blows with Negron., that he was 
thereafter pursued by several civilians to the camp where ha eluded them 
after taking a pistol away from one of them and throwing it' into the ocean., 
that he heard some of too civilians .say that they were going back to the 
bar and kill the soldiers remaining there., that he then secured his rifle and 
a clip 'With eight live rounds of anmunition and returned to the bar to de
fend his soldier companions., that as he approached the bar he heard a civilian 
say "Here comes this son of a * * * again" and several shots were fired at 
him; that as he was retreating he inserted the clip of amnru.nition in his 
rifie and i':i.red on·e shot. to scare the cl.vilians., and th.at he continued 
firing because o:f nervousness and then returned to camp vdlere he cleaned 
his rifle and went to bed. After repeated explanations to him of the pro-
v.i. sions of Article of "Jar 24 the accused signed a statement before a mili
tary police lieutenant. This statE1D.ent was substantially in accord with 
the above-mentioned admissions to the investigator and was admitted into 
evidence (R. 100-109; Ex:. D-1}. . · 

;. The accused, after explanation of his rights as a witness., elected 
to remain silent and the defense presented no evidence. 
. . 

6. The Specification~ Charge I., ·alleges that the accused at a desig
nated time and place· 11with malice aforethought., 'Willfully, deliberately., 
feloniously., unlawfully., and with premeditation," killed.German Roman., a 
human being., by shooting him with a rifie. The offense alleged is that. 
of murder which is violative of Article of War 92. 

Murder is defined as "* * * the unlawful killing of a human 
being with malice aforethought". The word "unlawi'ul as used in such 
definition means ***-without legal justification or ·excuse"• "A 
homicide dona in the proper performance of a legal duty is justifiable". 
Consequently., a ·homicide without legal justification is one not done 
in the performance of a legal duty. Also., an excusable homicide is one
•~ * * which is the result of an accident or misadventure in doing a 
lawf'ul. act in a lawf'ul manner., or which is done in self-defense on a 
sudden affray- * * ¼II. , The. definition of murder reqiires that "the 
death must take plac.e within a year and a day of the act or omission 
that caused it.,***" (M.C.M• ., 1928, par. 148~). The most distinguishint 
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characteristic of murder is the element of 11malice aforethought". 'L'his 
term., according to the authorities., is technical and cannot be accepted 
in the ordinary sense in which it may be used by laymen. The. Manual 
for Courts-Martial defines malice aforethought in the following terms a 

"Malice aforethought. - Malice does not • . 
necessarilY mean hatred or personal ill-will to
ward the person killed, nor the actual intent to 
talce his life., or even to take anyone I s life• The 
use of the word 1aforethoµght 1 does not mean that 
the malice must exist for any particular till'¥3 
before conmdssion of the act., or that the in
tention to kill must have previously existed. 
It is sufficient that it exist at the time the 
act is oonmd.tted (Clark). 

"Malice aforethought may exist when the act 
is unpremeditated. It may mean any one or more of · 
the following states of mind preceding or coexisting 
with the act or omission by which death is caused: 
An intention to cause the death of, or grievous bodily: 
ham to., any person., whether such person is the per
son actually killed or not (except -when death is in
flicted in the heat of a sudden passion., caused by 
adequate provocation); knowledge that the act which 
causes death will probablY cause the death of, or 

, grievous bodily harm to, any pereon., whether, such . 
person is the person acblally killed or not., al
though such knowledge is accompanied· by indifference 
whether death or grievous bodily harm is caused or 
not or by a -wish that it may not be caused; intent 
to connnit a felony. * * *" (M.C.M• ., 1928., par. 148~ -
underscoring supplied). 

Indicative of authorities supporting the principles set forth 
_in the Manual for Courts-Uartial are the words. of Chief Justice Shaw, 
who in the leading case of Commonwealth v. Webster (5 Cush. :?96; 52 Am. 
Dec. 7ll) axplains the meaning of malice aforethought as follows: ~-

"* * * Malice., in this definition, is used 
in a technical sense., including not only anger., 
hatred, and revenge., but every other unlawi'ul and 
µnjustifiable motive. It is not confined to ill
will towards one or more individual persons., but 

r 
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is intended to denote an action flowing from arry 
wicked and corrupt motive, a thing done ~ ~, 
where the fact has been attended rlth such circum
stances as carry in them the plain indications of 

· a heart regardless of social duty, and fatally bent 
on mischief. And_ therefore malice is illi)lied from 
any- deliberate or cruel act against another, however 
sudden• (Underacoring supplied). 

Under the foregoillg l~aJ. principles, the evidence establishes 
. beyond a reasonable doubt every- element of- the crime charged and that the 

homicide was unlall'f'ul. as it was comn:d.tted without legal justification or 
excuse. The evidence for the prosecution conclusively shows that the ac
cused, after eogaging 1n arguments with two persims at the dance, 
precipitately departed but returned -.ithin 30 minutes armed nth bis 
riile. A few moments before firing the shots he was cautioned by· a 
civilian to be careful and agreed to again depart. Feigning departure -
and heedless of caution within a. brief period he deliberately and wantonly 
fired a volley of eight shots into the bar where some eighty persons were 
dancing upon a crowded noor resulting 1n the deceased' s death and then 
fled to the -camp -where he imroodiately cleaned bis weapon in ~ effort to 
avoid detection and calmly rat.ired. Such acts impel. the conclusion that 
the accused's actions were the result of th-' exercise by him of'· thought, 
premeditation and design and that they were not the. result of' sudden 
passion aroused by any- resentment or anger 'wllich might have been stimu
lated by his arguments and altercations llith Pastrana and Negron more 
than 30 minutes before because an ample •cooling" tim had elapsed. 
The testimony of mumerous witnesses belie the accused's assertions 1n 
his statement that he was tl'lice pursued .t'rom. the bar and that he fired 
the shots only after having been fired upon. The court, acting within- · 
its appropriate province, rejected such assertions as being pure fabri
cations.· All of the prosecution's evidence, includi.Jl?: the cre¢1.ble 
portion of the accused' a admissions, establishes beyond a reasonable .· 
d:>ubt the accused's gu11.t of the crime of murder itnd amply ·supports the 
court'.s findi~s of guilty of' Charge I and its· Speci.£ication. 

7. Specifications 1 an:i 2, Charge n, respectively allege that the 
accused at a designated time and place "1dth intent to commit· murder0 

comnitted assaults upon Julio Martinez Carmona and Marcos Quiles Perez 
by shooting the former in the face and the latter in the hand w.i.th a , 
dangerous weapon to _wit, a rifle. The offenses alleged are those of f 
attempts to murder. Such offense is defined as 0 art assault aggravated · 
by the concurrence of' a specific intent to murder" and it is violative 
of' Article of War 9.3 (M.C.M., 1928, par. 149n). The accused's specific 
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intent to murder each of the named persons is implied .frol!} his act.ions 
because "where a man fires into a group -rdth intent to murder some one 

· ~e is guilty of an assault 'With intent to murder each member of the _ 
group" (Id) • · 

· The accused bai.ng guilty of murdering one person in the group 
into which he fired the :f'usilade of shots as hereinabove shown., it is 
clear that he is likewise guilty of an attempt to murder as alleged the 
two persons 'Who were part of the same group and were wounded by the same 
hail of bullets. Further comment would be superfluous. The evidence 
as hereinabove discussed conclusively ~upports and warrants the court's 
findings at guilty of Charge ll ah:1 both Specifications thereunder. 

. 8. The accused is about 25 years of age. He was inducted on 6 
March 1942. His record shows no prior service., 

, . 
9. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally· sufficient to support the findings and the sentence. A sen
tence either of_ death or of imprisomnent for life is mandatory upon a 
conviction of murder in violation of Article of War 92. Confinement 
in a penitentiary is authorized by Article of War 42 for the offense of 
murder., recognized as an offense of a civil nature and so punishable 
by per.itentiary confinement by Sections 713 and 'Z/5 of the Criminal 
Code of the United States (18 u.s.c. 452, 454). 

~ ,!.~ Judge Advocate, 

Judge Advocate. 
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WAR DEPARTMENT 
Army Service Forces 

In.the Office of The Judge Advocate General 

Trial by g.c.K., convened at 

Washington, D.c • (345) 
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UNITED STATES ) 
) 

SPOKANE AIR SERVICE COMMAND 

v. ) 
) · Spokane A.rnry' Air Field, Spokane, 

Private CALVlN C. SIMMS ) Washington, 29 June and 3-4 
(33751189), 435th Aviation ·) July- 1944. Dishonorable dis
Squadrcn. ) charge and caifinement for life. 

) Panitent:1&17. 

REVTuW by the BOA.RD OF REVIEW 
GAMBRELL, FREDERICK and ANDERSoo,· Judge Advocates. . . 

---·----· 
l. The record of trial in the case of the soldier named above 

has been examined by the Board of Review. 

2. The accused was tried upon the following Cha.rge and Specifi
cations 

CHARGE1 Violation of the 92nd Article of war • 

. Specifications · In that Private Calvin c. Simms, 435th 
Avi.a.tion Squadron, did, at Spokane, Washington, on 
or about 17 June 1944, forcibly and feloniously-, 
against her will, :ta.ve carnal knowledge of Mrs. 
LzyTtle Storseth. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced at the 
trial. He was sentenced to be dishonorably discharged, the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority ma:y direct for 
the tenn of his natural life. The reviewing authority approved the 
sentence, designated the United States Penitentiary, McNeil ~land, 
Washington, as the pl.ace of confinement and forwarded the record of 
trial for action under Article of War 50½. . 

3. The evidence· for the prosecution, brie.fiy summarized, is as 
foll~sa 

Mr. Oscar storseth and his wife Myrtle, mo· had been married 
18 years, resided, together with their baby, in the Reno Hotel at No. 
5½ West Ma.in street, Spokane, Washington during the month of June 1944 
(R. 10, 11, 17, 42, 43). Mrs~ storseth is 35 years of age and her 
husband is 54 (R. 10, 42). 
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Ol the evenmg of 17 June 1944, Mr.· Storseth returned from 
his work at 5t30 o 1clock and as :Mrs. Storseth had worked hard washing 
clothes he assisted he,r :in rinsing them and hangmg them up, after 
which Mr's. Storseth got dressed, hired a woman to take care of the 
baby., and then she and her husband went downtown at about. 7 or 7t.30 
p.m. (R. 11., 21, 42). 'lhey left the door to their room ur.locked so 
that the woman caring for the baby could get in for more milk., if 
necessary (R. 11). During the course of the evenmg they.visited the 
Garni bar, where they had a pitcher of beer; the O.K. Restauz:ant, 
where they h:l.d dinner; the Mora Tavern, where each had a glass of beer; 
the Norwegian Hall; and, final]¥, returned to the Garni bar., where 
they had two pitchers of beer; after which, at about 11 or 11130 p.m. 
they woot home (R. 11, 21, 26, 42, 44-48). Mr. Storseth had a. con
versation rlth a Norwegian friend by the name of Olson in the Garni 
Bar on their last visit there (R. 25, 47) am neither Mr. nor Mrs. 
·storseth could rema:nber Mr. Storseth talking to any other person (R. · 
26, 48) although both were positive· they had never seen or talked with 
the accused before the incidents which· transpired later in their room. 
'(R. 18, 48) . 

. From the Garni Bar Mr. and Mrs. Storseth proceeded together 
• to the Reno Hotel llhere she entered first, and they went up the stairs · 

together., side by side. When they reached the door Mrs. Storseth told 
her husband to "step back and get the baby" vm.ile she fixed the baby's 
bed (R. ·11, 12, 26, 43). He then· want an for the taby while Mrs. 
Storsath opened the door to her room and switched on the light (R.- 12, 
49). She had barely- entered the roctn am started to take oft her coat · 
when the accused entered, slammed the door shut, struck her .twice, once 
over the eye and once on the nose and mouth, grabbed Mrs. Storseth and 
threw her crosswise on the 'bed with her head against the locked door 
to an adjoinmg apartment and her feet an the floor (R. 12, 18, 26., 29). 
She said "You black bastard son-of-bitch, you had better get out o:t· 
here, you are not my husband and.my husband is right behmd you" but 
he nevertheless snothered her with a pillow with 'Which ha covered her 
i'ace an:i proceeded to rape ,her. Mrs. Storseth was bleeding pro.i'u.selY 
from the injuries to her nose, mouth an:i eye (R. 12, 13~. She •s fuJ.fy 
dressed except that she wore no underwear at'-the t~e. The accused· 
continued to hold the pillow tightly against her face and. threatened 
to cut her throat if she screamed and she was "very much af'ra.id (her) · 
throat would be cut before the attacker left" and for that reason made 
no cntcry (R. 13., Z7, 30). Mrs. Storseth struggled against the accused 
and fought so hard that at cne time she freed herself momentarily" f'rom 
the pillow and she tried to rap an the door to the adjoining roan (R. 
17., 18). The rape -was, however, fully accomplished. en the morning 
of 18 June 1944 Captain David D. Holaday, Medical Corps,· on duty- at the 
Station Ho~pital, Spok~e krmy Air Field, made a physical examination 
of Mrs. Storseth and took a smear of the contents o! her vagina and found 
sperm cells "in large numbers" which indicated to him that she had sexual 
:Intercourse within the preyious 24 hours (R. 75, 76). Urs. Storseth • '·--, 
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testified that she had not had sexual intercourse with her husband on 
the night of 17/18 June 1944 nor for several days previous thereto, 
nor with any other person than the accused withln three days prior to 
the examination by Captain Holaday (R. 77, 78). 

While the rape was being perpetrated, Mr. Storseth, who had 
found the baby asleep and, deciding not to disturb it, had returned to 
his room, fo1md the door closed and locked so he knocked upon it. He 
wondered whether his wife rad gone to the landlady's room a.nd Tather 
than disturb the neighbors -by any more "hammering" en the door he went 
downstairs and to 11Louie 1 s Ta.vern11 across the street and bought four 
quart bottles of beer and then returned (R. 43, 51). Although Mrs. 
Storseth heard her husband lmocking an the door she was unable to answer 
him (R. 13). 

Meanwhile, the accused, having accanplished the rape, lef't. 
the room and disappeared and Mrs. Storseth, within a few minutes, went 
to the· roan ·of Mrs. Christesen, the landlady to who~, aft~ she answered 
the rap on the door, Mrs. Storseth reported the incident. In her own 
words she "asked the landlady to call the police; that there was a 
colored· man that had raped me--tried to rape me 11 (R. 17). This, Mrs. 
Bertha Christesen, the landlady, corroborated. She testified that at 
about 11:30 p.m. on the n1,ght of 17 June 1944, Mrs. Storseth came to 

· her apartment, knocked on the door and reported to her 11 Thare is a negro 
in my roan" and asked her to call the police which she did. Mrs • 

.ChJ'istesen wa.s not sure whether Mrs. storseth was· intoxicated or merely 
excited "because she was in such a condition. Her face was bleeding, 
her nose· was bleeding and her eye was swollen" (R. 53). Upon cross
examination, Mrs. Christesen was asked whether she had, on a previous 
occasion, stated that Mrs. Storseth had said 11Will you call the police? 
There is a nigger in my room and he tried to rape me" she stated 11That 
is what she said at first" (R. 54). · · 

When Mr. Storset!'l returned from across the street, he found 
the door to his apartment open and the roan dark. 'When he ttfiashed on 
the light", he sa.w 11an awful mess, the chairs tipped over; and clothes 
all over11 • He also saw blood and. "wondered -what was going on". Just · 
then the ·accused mtered the room and said that somebody had "nicked or 
nipped" his watch and wallet at Yihich Mr. Storseth, seeing that he was 
a "colored man", called him 11a name" and "Told him to-get the hell out, 
he had nothing there" (R. 43, 50). 

Meanwhile Mrs. Storseth and Mrs. Christesen had started down 
the hall toward the Storseth room (R. 17, 53, 54). Yrs. Storseth testi
fied that she saw the accused in the room with her husband and heard 
the ccnversation in which the accused said that somebody "nipped" or 
took· his watch and wallet and her husband answered by. calling him tta. 
na.me 11 saying "No, you have nothing here, you never was here before" (R • 

. 17). Then, as the accused was leaving the room, Mrs. Storseth shoved 
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him back toward Mr. Storseth and saida "Yes, Oscar, that is the black 
bastard son-of-a-bitch that raped your wife" {R.. 17) or "Yes, Oscar, 
that is the bl.a.ck son-of-a-bitch that beat up on me and raped me on top 
of it" -and she urged him to hold the accused until the police came (R. 
53). Mrs. Christesen stated that 11the colored man tried to come out 

,"p,Ild she gave him a push and pushed him back in and ·she said to her hus- · 
•bands 'Keep him here. That is the nigger that ~ped your wife"' {R. 

54). Mr •• storseth thereupon seized the accused and held him until 
the police came (R. 17, 32, 43). 

Homer D. Pike, a police officer of the city of Spokane, testi
fied that an the night of Saturday, 17 June 1944, while he and his 
partner, Officer Corkburn, were driving around in a prowler car in the 
dcmntown area of Spokane, they received a call to investigate trouble 
at 5½ West ltl.:i.n Street. Upon arriving at the, Reno H.otel .and going to 
the second floor he found Mrs. Storseth in an excited and hysterical 
conditicn, pound:i.ng on the door of her room. The door was locked and 
the officer could hear scuffling and loud voices inside. He continued 
to beat on the door and dem9.nd admission and finally- the door was 
opened. Then, in his Olltl wordsa · 

"When the door was opened the roan was dark. I fumbled around 
for a light so I could see•. I had a flash light with me, and 
there was hang:i.ng dolltl a drop cord in the room, and I believe 
my partner turned it on from the wall switch in a f81"1' seconds, 
after we got there. The entire roan was torn up. You couldn't 
take two steps along the floor, because it was cluttered with 
turned over articles" (R. 55-57). 

''We were asking 1dlat the trouble was and all three people were 
talking at the same time a1'li trying to make a statement, but 
we wanted to hear what the -mman had to say first. The woman 

· said 1 This dirty son-of-a-bitch raped me'. She said •Look at 
my eye and look at the blood'. She repeated that a number of 
times. We did _not go :into the details of it at all. ·we got a 
brief statement from each of them an:i took them over to the 
police station". . 

When the door was opened they did, however, tiee Mr. Storseth and: the 
accused 11stand:ing up with their hands ai each othertt (R. 59). The 

·. accused stated a •I am after my money and my watch - my wrist watch". 
He was 11very excited" and when t.1-ia officers indicated they were going _ 
to tajce him to the police station he saids "You. don•t have·to hang 
on to me like that. I didn1t do nothing. I will not run away11 (R. 
60). 

Mr. P. B. Anderson, Police Detective of the city of Spokane~ 
testified that en the night of 17/18 June 1944 at about 12120 or 12s30 
a.m. Officers iike and Cochran, Mr. and Mrs. Storseth and the accused ~. 
were brought to the police station. Mrs. Storseth1 s face was quite ' 
bloody, her nose was bleeding from a cut on the end of it and one eye 
was swollen and black. She was crying and "somevrilat hysterical". 
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The accused was waar:ing a shirt, trousers and a ra:incoat, all of 
'flhich appeared bloodstained. On his right arm he was wearing a 
watch band and wri,st watch case without any works in it. When asked 
about it the accused stated he had lost the works out of his watch. 
Later, Mr. Anderson searched the Storseth room in the Reno Hotel an:i 
found the works of a 11Benrus 11 wrist i'latch near the foot and of the 
bed (R. 61-65). The accused stated that he had gone up to the Storseth 
room 11look:ing for a room and he saw the door qpen and he walked in". 
He admitted that he did not obtain what he had sought (R. 67) • He 
mamtai.ned that he had lost his bill-fold with $15~00 and his -watch 
(R. 66). Mr. Anderson identified the raincoat, trousers and shirt 
(Pros. Exs. 3, 10 and 11) by the location of blocrl stains upon ·them 
(R. 62-64). 

Technical Sergeant George F. Snyder, of Base Unit 4134 of 
the Army Air Farces, testified that he was acting as a member of the 
Military Police at the Spokane Army Air Field on 17 June 1944. On 
the :roorning of 18 June 1944 at about 3115 o'clock he saw the accused 
in the military police station in Spokane, Washington. · At that time 
the accused was wearing the shirt, trousers, a pair of shorts and 
raincoat identified at the trial by Sergeant &>.yder. These articles 
of clothing were taken by' the Sergeant and delivered. to the Provost· 
Marshal who locked them up in a cabinet for two or three days where 
they rema:ined in the Sergeant• s custody until they were delivered to 
Captain Reginald Williams, the trial judge advocate. In addition, 
a billfold (Pros. Ex. 15) and the contents (Pros. Ex. 16 and 17) were 
shown to the accused, admitted by him to be his property, and were 
likewise delivered to Capta:in Williams. At the time of identification 
by the accused the Sergeant removed 581, some keys, a new set of 
identification tags and a skeleton key fran the ·wallet, all of which 
articles were admitted by the accused to be his (R. 67-70). This 
billfold had been taken from the accused by noncormnissioned officer 
Frank J. Baker (grade not shown), who was in charge of the military 
police station in Spokane, Washington en the night of 17/18 Jane 1944 
at about 12130 or 12145 a.m. It was found :in the upper, left-hand 
pocket of the accused's shirt (R. 74). 

Both Officer Pike and Detective Anderson were of the op:inion 
that Mrs. storseth had been dr:ink:ing but Officer Pike, did not believe 
eithat' Mr. or Mrs. Storseth could be classed as be:ing drunk at the 
time an:i Det. :Ander::;on _ stated that Mrs. Storseth was not intoxicated 
to a great extent and she and her husband gave coherent answers to 
his questions (R. 59, 61, 62). The accused did not appear to be under . 
the influence of liquor to either Officer Pike (R. 6o), or Detective 
Anderson (R. 62). 
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Various articles of wearing apparel llhich appeared to be 
bloodstained were admitted in evidence, among l'lhich were Mrs. 
storseth 1 s dress (R. 14, Pros. Ex:. 2); her coat (R. 14, Pros. Ex. l); 
a nightgown which she was not wearing at the time of the assault but 
with which she said she later stanched the flow of blocrl from her face 
(R. 35, 36; Pros. Ex. 8); an army raincoat (R. 73; Pros. Ex. 3); a 
pair of .Axmy trousers (R. 73; Pros. Ex. 10); an Army shirt, (R. 73, 
Pros Ex. 11) and a pair of Army shorts (R. 73, Pros •. Ex. 14); a pillow 
case and pillow were likewise admitted (R. 15; Pros. Ex. 4 and 5). 

4. Testimcny far the defense is substantially. as follows a 

The accused, having been informed of his rights, elected tt> 
be sworn as a witness. He stated he was born in Washington, D. C. 
ai Z3 Septembe'.':" 1925 and completed the Junior High School Course. 
He admitted having nade a statement on 18 June 1944 to the: investiga
ting officer (not hltroduced in evidence) but he does not think he 
was sworn to tell the truth at the time because he did not hold up 
his hand (R. 79, 80, 96, 97) although he said the officer-asked if 
he "'WOuld tell the truth11 and the accused told him that what he. Slid , 
was true and signed the statement (R. 89,98). At the trial, -when 
asked whether the ·statement thus ma.de was true and correct he answered 
"No, sir11 (R. 80) • When then asked to tell the court "the true situ
ation·*'* * in relation to this alleged crime, starting at the begin
ning * * *" he said that he was sitting in the Garni Bar with a _couple 
of soldiers on the night in question. Mr. and Mrs. Storseth were 
sitting in a booth drinking and when they got up to go the accused 
followed them and asked Mr. Storseth 11-where a soldier can get a little 
sport", meaning 11get a woman11 • Mr. Storseth told the accused to 
follow him and went on up the street az,n in arm with his wlfe. As 
they went int.'> the Reno Hotel and up the stairs Mrs. storseth stumbled 
and .fell. · When the accused got· to the top of the steps Mr. storseth 
said 11 there was the door open11 • The accused asked him how much it 
would cost and was ·told 11$5.00 11 • .Although the accused did not have 
$5.00 he did not tell Mr. Storseth so but, when Mr. Storseth went on 

-down the hall- the accused went into the roan where Mrs. Storseth "was 
laying ai the bed 11 •. He asked her about the price and when she gave 
him the same figure the accused told her he rad aily $2.00. Whereupon 
Mrs. Storseth said 11 You have got your nerve comiµg in with $2.00" to 
'Which she added 11You littl~ black bastard, get out of here" (R. 80, 
81, 84-86). The accused than hit her twice in the face (R. 80, 83). 
He was standing by the bed as he did so an:i the room was dark (R. 83). 
Mr. Storsath then returned and said_he was going after some beer and 
the accused left~ He 1rat1t doll?l the street some distame to a "little 
colored place" where he met and talked to two soldiers· he lmew and 
bought beer for them. Che of these soldiers was Lafayette Smith, cook 
far the 435th aviation squadron (R. 82, 93). When he looked for his 

· watch to see what time it was he saw it ms gone and he "thouglt. the 
only place (he) could lose it was up there•i. Accordingly he returned 
to the P.mo Hotel. He could h83.r llr. and Mrs. Storseth inside talking 
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so he knocked on the door and when they opened the door arxl asked : 
what he wanted he told them he had come back for his 118.tch. Urs. · 
Storseth then went out and Mr. Storseth helped him look for his watch 
until the police arrived, lmocked cn the door, and when it was opened, 
took him to the police station. The accused denied having sexual .. 
intercourse with Mrs. Storseth (R. Sl, 82). 

en croes-examination the accused admitted he had never seen 
Mr. and Mrs. Storseth before he observed tp.em in the Garni Bar (R. 
84) and tha. t he ha.d told Sergeant Snyder tha.t, althongh he did not . 
know them and had never seen them before, he followed . them on the 
street that night (R. 88) • He further admitted that he had told the 
investigating officer that ha heard Mr. •Storseth return "fthile he (the 
accused) was in the roan with Mrs. Storseth, and tha.t when he knocked 
on the door it scared him and. he held the door shut with his foot 
because he thought Mr. Storseth might rave a. key (R. 89). He like
wise admitted telling Sergeant Snyder that he· "went in and· lay down 
on the bed beside this woman and unbuttoned (his) pants", although 
he denied that he had_ done those things (R. 95). He denied having 
lost his wallet on the night of 17 June 1944 (R. 82), insisted that 
he had $2.00 at the time he told Mrs. Storseth he had the money and 
denied telling Sergeant Snyder that he lost no money in the Storseth 
roan and only had- 58/ when he first went into the room (R. 86, ~) • 

· He accounted for the di:f'ference in the story he told the investigating 
officer and the one told at the trial by saying "This is true, and I 
told him (the investigating officer) a story because I didn1t have to 
tell him, but now I have· to tell the truth ?-11 court here" (R. 96) • .. 

When asked whether he had ever been convicted of a felony 
he admitted that "he was accused of a stolen car" and was -sent to a 
train:ing school for boys. He was also convicted of crime at Hyattsville, 
M9.ryland but served no time (R. 92, 93). · 

. Mrs. Helen Ernst, Spokane County welfare worker, testifioo 
that Mrs. Storseth 1 s repu.tation !or truth and veracity "in the com
munity" was bad. Upon cross-examination she stated that her knowledge 
-wa.s based upon what "the landlady of the hotel down there on West Main,. 
had told her and from information that "would come from fellow-workers 
who handled this case". An offer in evidence of files and records of 
the Social Security Department of the State of Washington .to prove 
her reputation :for truth and veracity was denied (R. 98-104). Objec
tion to an, inquiry :into her reputation for ~stity -wa.s su.stained 
(R. 99). . 

Mrs. Starseth was recalled as a 'Witness by the defense am. 
identified a statement which she had ne.de to the investigating offi
cer. '(This statement was admitted in evidence as Defense Exhibit A) •. 
Sha testified that she saw no knife in the possessim of the. accused 
but on examination by the court stated "He (the accused) threatened 
to cut my throat if I screamed" (R. l04-l06)., 
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Oscar M. Storseth, recalled as a witness by the defense 
denied ever having been ·convicted of crime. An offer in evidence 
of records of the Police Justice Court of Deer Park, Washington, 
certified as true and correct copies of the docket of the "Police 
Court of the Town of Deer Park" by 11G.H. Rice, Notary Public residing 

· in Deer Parktt was denied (R. 107~ 108). 

By stipulation, however,. these records were later admitted 
in evidence (R. 114; Def. Elcs. E, F, and G). They indicate, respec
tively, a finding of guilty by the Police Judge., on 23 January 1935., 
of "i'orcing entrance into Adolph Steinmetz• s home and was p~ty of . 
the assault"; a finding of guilty by the Police Judge en 5 September 
1939 of "breaking lock m tool house at the Fair Grounds"; and a plea 
of guilty, on the same date of "being intoxicated on the streets of 
Deer Park". The sentence was suspended . m promise of good behavior 
in the first case; he wa.s fined $5.00, costs of $1.50 am 10 days in 
jail, suspended., in the second case; and 11as fined $2.00 and costs 
of $1.50 in the third case. Mr. Storseth m examination by the coirt 
reiterated his· former statements that he had never before seen the 
accused until· he came into the Storseth room in the Reno Hotel, ha.d 
not seen him outside of the Ge.mi Bar, and ii' he h!'-d he would not 
have lei'ti hi.a: wife alone (R. 109}. 

Mrs. Bernadine Baldwin., 17 yea.rs of age, residing nth her 
grammother., Mrs. Christesen, in the Reno Hotel, was present en the 
night of 17 ·June 1944 when Mrs. Storseth came to Mrs. Christensen• s 
room. She testified that Mrs. Storseth walked ·::1.n the door am said 
"Cal1 the police. There is a nigger in my room11 •. Thereupm her 
grandmoth!3'r called the police and as they then started down the ball 
she addeds 11He tried to rape me 11 • 'When they got to the door of. the 
storseth apartment the "nigger started to come out and ,she (Mrs. 

·Storseth) shoved him back in the room, and said to her husband a 'Thia· 
is the nigger tha. t raped your wife' and she pushed him in and she said 
'Keep him there., the police will be up in a minute•"• In answer to 
questions by the court Mrs. Baldwin said Mrs. Storseth appeared to 
have been drinking an:i staggered as she returned to her room (R. 111., 
112). Upon cross-examination Mrs. Baldllin described Mrs.· Storseth 1s 
peysical conditiai otherwise. She said her eye was swollen a.nd h·er 
nose was bleeding. She also stated that she did not go ao11n the hall 

·nth her graoomotlier am Mrs. Storseth but she could see and hear 
plainly from where she stood outside of the· door of her grandmother• s 
·apartment (R. ll3, 114). ·. · -

. 5. In rebuttal the prosecution· called Private First Class 
La.i'ayette Smith., cook for the 435th Aviation Squadron., who testified 
that, although he had been with a companion by the name of Jahn 
Washington, another cook, am they had seen the accused in a "beer 
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parlor" between +,0130 or 10145 p~m. on 17 June 1944 and again some-
time between 11 and 12 p.m., he had not drunk any beer with the accused 
nor did the accused buy them any. On neither occasion did the accused 
mention that 11he wanted to go out an:l have a little sport with a woman",· 
nor did he show any money nor say anything a.bout his watch (R. 117-
12)). 

Lawrence Watson, bartender at the Garni Bar, testified that. 
he knows Mr. and Mrs. Storseth and saw them in the Garni Bar on the 
evening of 17 June 1944 between 10 arid ll o'clock. He did not, 
however, see the accused nor any other "colored boys• there on that 
night; in £act, the Garni Bar does not cater to colored trade and 
colored people rarely come into the bar. He started to work at 4100 
p.m. and was on duty until midnight with another bartender. Mr. and·· 
Mrs. Starseth were not intoxicated on that night, in his opinion, 
am he had never seEn them under the influence of liquor on BJr¥" other 
occasion (R•. 120-122). 

Captain Vernon w. Moritz, lli Carps, the investigating offi
cer, testified that before interrogating the accused and obtaining 
a statE111ent £ran him he warned him of his rights, whereu.pcn the accused 
made a statement, and after it had bem typed Captain Moritz read it 
to him; he was asked if it was correct to which he replied in the. 
afi':irmative; and he tren signed it, raised his right hand and S110re 
to the truth of it (R. 131-133). Technical Sergeant George F. Snyder, 
recalled as a witness by the defense, testified that at about 3il5 a.m. 
on 18 June 1944, after warning the accused of his rights, he had a . 
conversation with him (R. 123, 126, 128). The accused then told 
Sargeant Snyder the story he had told the police but admitted "that 
story was a lie" (R. 126-128). In this .first story he stated he bad 
lost his wallet in the Storseth room but admitted later that was.untrue. 
The accused then proceeded to. tell Sergeant Snyder 11 the truth 11 (R. 
127). He stated th!:'-t "on the night of 17 June he entered the Reno 
Hotel, walked up the steps, looked around 1n the halll'lay, saw an open 
door and walked in" and that 11no one asked (him) 1n this roan•. •He 
got in bed with this lady, took his pants down and started in"•· "He
* * * had lef't; his shoes on but * * * he had taken his raincoat oft 
and laid it on the bed. This woman then said * * * 'You are not my 
husband' and calling him a name". Sergeant Snyger had then asked the 

· accused -whether he had struck the woman, to which he replied "Yes.• 
When asked how h.rd he hit the lady the accused said "he was-aiming 
to hit her pretty hard". . He also told of hearing Mr. Storseth !mocking 
on the door, calling to his wife 1110 did not answer am of going over 
to the wind01f1 looking rut but deciding "it was too high to jump". 
The accused then stated he had looked for another door but could not 
find me. When the !mocking ccntinued the accused bad held his foot 
aQ!linst the door so it could not be opened. The accused .further . 
sta:ted that he had lost no money in the room, because he only had sa; 
when he went there (R. 125, 126). 
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· 6. After the defense had rested, aDd the court had ·reconvened 
after adJoo.tnment., the defense Wls permitted to call Mr. Earl Knapp, 
a former cook and dishwasher but-now unemployed and confined to his 

· roan in the Reno Hotel becaus·e of diabetes. · He testified that some
: time at about 10, 11 or 12 o1clock on a night (he thought_ it was 

'lhuredi.y), in a ~ek which he could no:t recall ud a maith llhich he 
f:irst called "this month" and then "last month", he saw Yr. and Mrs • 

.· Storset.h accanpanied by a negro whan he could not identify come up 
the stairs of the Reno Hotel. He was observing them from his roca., 
1/15., about 45 or 50 feet away. The -three persons entered roan IJ, 
Mrs. storseth going first follovred ·next by the negro and then by 
Mr. Storseth. He remained looking to,rard Roam 1/J. for a few minutes 
but saw nothing further. About a half hour later he "heard an awful. 
pounding en the door"• He went out in the hallway again and found 
Mrs. Storseth pounding with both hands ori the landlady's door•. She 
"seemed a little hurt" and •she had a black eyen (R. 138-140). 

en cross-examination he stated that none of the three who 
entered Roan 3 appeared to be drunk. · He then said he reported the 
matter- to Mrs. Baldwin (the landlady'• granddaughter) that night · 
around ll or 12 o 1clock but she·had said he must be mistaken (R~ 142). 
later he stated that he had never told her and "there is a mistake 
there". · He then said that two days before the trial he lad told the 

·story to "the fellow that follOW"ed them up11 explaming that he meant 
a man who roomed across the hall from him and who had come upstairs 
na little while after they ·came up" (R. l4J, 144). When asked whether 
he had ever told anyone else the story he a....,swerec\ "Not until a few -
days ago. I told this fellow across. the hallway from me. Ard me and 
the landlady was talking and he mentioned me seeing them come in 
there". He then stated that this incident. occurred ai th.a night 

· before the trial and he thought he had been subpoenaed because the 
landlady "must have done itn although he had told her he "didn't want 
to get mixed up in ittt. But, as he said, 11 0f' course; I bad told it 
then and I might as well stick with it11 • He had told the landlady 
he "didn't want to take the stanci and didn't want to swear" because 
he had 11no use for a colored man to tell the truth of it" (R. 144, 
145). 

Later in the cross-examination he stated that while he did 
not see Mt-. ,storseth come .out of the roan he did meet him 1n the hall 
afterward proceeding -toward the roan of Mrs. Vernon (who had charge 
of the storseth baby that night) and then going out the back way (R. 
145) and repeated and enlarged upon the testimony he bad given 
regarding the entrance. of Mr. and Mrs. Storseth and the negro into 
Room 3 (R. 146-150). · 
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7. The testimony thus adduced presents two conflicting and 
irreconcilable views regarding the episode which tr~nspired on the 
night of 17 June 1944 in the humble, one-room 11apartment 11 which Mr. 
and Mrs. Storseth occupied with their in.f.'ant child. 

Mrs. Storseth testified that upon returning to their room 
on the second Door of an apartment hotel af'ter a few hours of recre:.. 
ation, she and her husband parted momentarily. She entered the room 
intending to prepare the baby• s bed while her husband walked down the 
hall to the room of a woman in whose care the baby had been left for 
the evening. She had turned on i:he light arid had ju~t removed her 

·coat when she noticed a negro whcm she had never seen before enter 
tlle open door, which he closed, snapping the spring lock. Without 
further ado the intruder, who was the accused, struck her. once on the 
left eye and af,ain on the nose and mouth. The blows were severe 
enough to blacken the eye and cause it to swell and to bring about 
profuse bleeding from the nose. She, thereupon, called him a "black 
bastard son-of-a-bitch" and ordered him to get out. Nevertheless, 
he threw her upon the bed, snothered her head -with a pillow and suc
ceeded in having se.."rual intercourse with her ai'ter threatening to· 
cut her throat if she screamed. During the act Mr. Storseth, who had 
found the baby asleep and decided not to disturb it, returned and 
knocked on the door calling to Mrs. Storseth by ~a.me. Although she · 
heard him she was unable to answer. After the rape was completed the 
accused left and Mrs. Storseth went to the roan of the landlady and 
reported the i.Q.cident. 

Meanwhile Mr. Storseth had returned to find the room empty_ 
but in great disorder and he was followed by- the accused who entered 
arrl claimed to have been "nipped" of his wallet and watch. Mr. 
Storseth, likewise, had never befpre seen this man and was astonished 
by the situation until Mrs. Storseth arrl the landlady appeared on the 
scene just as the accused was about to leave, whereupon, Mrs. Storseth 
shoved him back into the roan shouting to her lusband that he should 
hold him until the police arrived because he had raped her. 

The· accused, oo. the· other }:land·, told canfiicting stories, 
none of which admitted sexual relation -with Mrs. Storseth but all of 
-which did admit his presence, alone, in the apar'bnEnt room with Yrs. 
Storseth on the night .in question. 

Although the instrument was not in evidence it was sho1'Il 
that shortly af'ter the commission of the crime the accused, af'ter 
proper warning, made a sworn statement to the investigating officer 
which he signed. Later, after proper warning, ha gave two conflict
ing stories to an investigating, noncanr:1issioned officer· of the 
Provos,t :Marshal's office. The first of these, according to the 
accused, was, in substance, the same as what he had told the investigating 
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officer; but he then repudiated certain damaging portions thereof 
and made the second statE111ent to the noncomr:u.ssioned officer. A.t 
the trial, in his testimony under oath he reiterated his claim that 
his first statements were untrue in some respects and reaffirmed most 
of what he had told the noncommissioned officer. 

According to the accused's sworn testimony he was sitting 
in the Garni Bar drinking with a couple of soldiers on the night of 
17 Ju.."le 1944. Mrs. Storseth and her husband were also in the bar 
and, although he had never seen them before, he followed them as 
they went out and, accosting Mr. Storseth asked him 'Where he .could 
get a 11 lit tle sport". Upon Mr. Storseth answering "follow me 11 , he 
did so to the top of the steps in the Rmo Hotel. There he directly 
asked Mr. Storseth 11How much does· it cost", and was told "$5.0011 • 

He rad $2.00 with him. A/3 the door to the Storseth roan was open, 
the accused entered forthwith as Mr. Storseth went down the hallway. 
Mrs. Stox.seth was lying on the bed in the dark room. A.fter a dis
cussion as to the price he admitted hitting her .twice and then leav- . 
ing, after l'lhich he met twa soldiers, one of whom was Ja.fayette Smith, 
the cook of his squadron. He said he purchased beer for them and then, 
discovering tha. t he had lost his watch £ran the strap and case an his 

· llI'ist he returned to the Storseth apartment to look for it Tlhere he 
found Mr. and Mrs. Storseth together and was then detained by Mr.· 
Storseth until the police came. 

llhile such a si~tion as the accused portrayed is not an 
impossible one it is, to say the least, highly improbable that. a 

"'negro would openly and cm a public street accost a white man accom
panied by his wife, neither of whom he had ever seEll before, and aclc 
-.here he_might "get a little sport"• It is even less credible thil..t 

- arranganmts for sexual relations with the woman at a price, 'W0Uld be 
as blandly discussed am arranged and as crudely executed as the 
a'ccused testified. Indeed, it is far more likely that the tale which 
the accused first told after his apprehensiai was the truth·. In the 
statement ma.de to Sergeant Snyder he admitted entering the Reno Ratel, 
walking up the stairs, lookmg around the hallway and entering an 
open door without mvitation from anyone. He then said be •got in 
bed with this lady, took his pants down, and started :1.nie. ~'hen tbs' 
woman said "You are not my husband" and called him "a name" he struck 
her twice, 11aiming to hit her pretty hard",-a.nd whm Yr. Storseth 
returned and knocked on the door, he went to the window, looked out 
and finding it too high _to jump looked for another doer. Finally , 
he put his foot agamst the hall door so that it colild not be opened. 
He further admitted that he had lost no money in the room because he 
had only 58J when he went there. · · · · _ · -
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In a case of this kind, it is not the function of the Board 
of Review, in passing upon the legal sufficiency of the record, to 
weigh evidence, judge of the credibility of witnesses, ar detennine 
controverted questions of fa.ct. 'The la.w gives to the court-martial 
and the reviewing authority, exclusivel.y, this function of weighing 
the evidence and determining llhat facts are proved thereby. There
fare, if the record of trial contains any evidence 'Which, i,f tru.e, 
is .sufficient to support the findin6s of guilty, the Beard of Review 
and The Judge Advocate General are not permitted by law, for the pur
pose of finding the record not legally sufficient to support the 
findings, to consider, as established, such facts as are inconsistent 
with the findings, evEn though there be unccntradicted evidence of 
such facts (C.M. l5Z'l9'7; P• 216 M.C.M. 1928). 

Even though this is so, attention is invited to the fact 
that the attempt to impeach the credibility of Mrs. Storseth failed 
of its purpose under appropriate rulings of the court. The evidence 
offered by the defense on the question of her chastity was properly 
excluded inasmuch as the accused specifically denied the act of sexual 
intercourse ·(sec. 676 (621) Underhills Criminal Evidence, 4th Diition). 
So also, an offer on the pa.rt of the defense to show an order of the. 
Superior Court of Osotin County, Washington, touching the welfa~e of 
some of the storseth children, am an offer to introduce the file am 
record of the Social Security Department of the State of Washington 
regarding Mr. and Mrs. Storseth in order to establish their reputa.
t.ions for truth and veracity were properly denied. 

en the other ha.nd, testimony of the accused was positively 
rebutted by a number of di~interested witnesses. 'lhus, the bartender 
at the Garni Bar, where accused said he saw Mr. and Mrs. Storseth, 
denied ever seeing the accused :In his place of l:usiness am Ia.fayette 
Snith, for wmm the accusecl said he bought beer after the rape, 
denied his doing so. So also, the investigating officer testified 
that the accused held up h::i.s hand and was sworn before signing· the 
statement he had ma.de although the accused, under oath at the trial, 
denied that he -ms S1rorn. 

Considerable confusion was interjected by allowing the 
defense, after the case rad been closed a.n::I the- court had adjourned 
under the agreement to hear argument of counsel the next day, to 
offer a surprise witness. Inasmuch as his testimony was vague and, 
in many respects contradictory, and wholly at variance with testimony 

· of both the prosecution and the defense on the issue of who entered 
the Storseth roan befare the rape and how and when the Entry 16S ma.de, 
the court was fully justified in rejecting it. · 

Rape is the unla:wful carnal knowledge of a woman by force 
an::l without her coosent (par. 148b, M.C.M. 1928). There is, suffi
cient evidence to prove that the accused did have complete sexual 
intercourse with Mrs. Storseth. She said that he mde a sexual 
penetration and a medicq.l officer llho examined her \19i.thin a short 
while after the rape testified that_ he found spermatazoa in a smear 
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other vaginal contents. 1his indicated to him that she had :sexual 
intercourse during the previous twenty-f'our· hours; Since she testi~ 
fied ·ahe rad .no isexnal relations with anyone during the three d&ya · 
immediately prior to thfl rape, except that forced upon her by the 
accused, thiis evidence is stron~ persuasive in corroboration 0£ her 
,:test-imcny regarding the accused's copulation ·,r.ith her. ' 
~ . . 

()1 the issue of consen1; mere verbal protestations and a pre
tense of resistance are not sufficient to sh~ want qf ccnsent, and 
llhere a mman fails to take such measures to frustrate the execution 
of a man1 s design as she is able to~ and are call.ad f'or by the cir
cumstances, the inference may be dr~1m. that she did in fact consent 
(par. 148b, M.C.M. 1923). In this case there is eviderx:e that. there 
-nas far more than mere. verbal protestation and pretense of resistance. 
Mrs. s·tarseth testified that she was suddenly accosted by a strange 
negro 'Who had come, uninvited, into her roa_n "11ile she was pr.eparing 
to fix her baby's bed for the night. She was al.cne, for the tim.e, 
because her husband had gone to anotrer part of the hotel to get the 
child which had been in the custody of a friend. Without warning 
she was hit in the eye and upcn the nose and mouth by the accused as 
soon as he had entered. Several witnesses corroborated her statement 
that her eye was swollen and her face was bleeding socn after the 
attack and two photographs of her taken en 19 June 1944 plainly show 
her physical injuries. She also said that she was forcibly thrown 
upcn the bed and suffocated with a pillow and that when she attE111pted 
resistance she was told by the accused that he would cut her throat 

•if she screamed. When the will to resist is paralyzed by- a well-" 
founded fear of. grievo11s injury or death ther.e can be no implication 
of consent from the failure to persist in a resistance lilich·might 
prove not cnly useless but dangerous as well. · 

The record of trial contains ample evidence, in the opinion 
of the Bos.rd of Review, to support the find:ing of guilty. 

8. Careful consideration has been given by the Board to ~ brief 
sibmitted by Thurgood.Marshall, Special Counsel for the National 
Association for the Advancsnent of Colored People Legal Defense and. 
Fducational Fund, Incorporated. · 

9. The charge sheet discloses that the accused -was 18 years am 
8 months of age when the charge ms pr.eferred. He was inducted at 
Fort Myer, Virginia, en 2 Decanbel' 194:3 and has had no prior service. 

lO. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused o'lere committed during 
the t·rial. In the opinion of the Board of Review the record of trial-
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is legally sufficient to support the findings and the sentence. A 
sentence of death or imprisonment for life is mandatory upon a c cn
viction of a violation of Article of War 92. Confinement in a peni
tentiary is authorized by Article of War 42 for the offense of rape 
recognized as an offense of a civil nature and so punishable by 
penitentiary confinement for more than one year by Section 2801, 
Title 22, Code of the District of Columbia. 

tl.'l?eau. H ~ , Judge Advocate. 

~yJudge Advocate. 

, Judge Advocate. 
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WAR l1EPARTMENT (361)
Array Service Forces 

In the Office of The Judge Advocate General. 
Washington, D. c. 

SPJGQ 
CM 260624 18 SEP 1Q« 

UNITED S'l'ATES ) 13'.1.'H AIRBORNE DIVISION 
) 

v. ) Trial by G.C.~ • ., convened at 
) Camp Mackall., North Carolina, 

Private HQi'.ER nICillJOND ) 12 July 1944. Dishonorable 
· (35204495)., Headquarters ) discharge and confinement for 
Company., 13th Airborne ) life. Penitentiary. 
Division. ) 

R.1'VIEVi by the BOARD OF fu."""VIDi 
GAMBP.ELL., FREDERICK and A."if~)J,F.sON, Judge Advocates 

- - - - - - - - ... - --
1. The record of trial in the case of the soldier named above has 

been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Sp,cifi
cations1 

CHA."1.GEt Violation of the 92nd Article of War. 

Specifications In that Private Homer (ID.C:) Richmond, Headquarters 
Company; 13th Airborne Division, did, at Camp Mackall, North 
Carolina., on or a.bout 30 May,1944 forcibly and feloniously., 
against her will, have carnal. knowledge. of Miss Dorothy Bowman. 

. . 
A.DDITIONAL CHAIDE I I Violation of the, 61st Article of War~ 

Speoificatiop1 In that Private Homer (IDJI) Richmond., Headquarters 
Company, 13th Airborne Division, did, without proper leave, 
absent himself from his duties at the 13th Airborne Division 
Stockade at Camp Mackall., North Carolina., from about 14 June 
1944 to about 16 June 1944. • 

ADDITIONAL CHARGE II1 Violation of the 69th Article of war. 

Specificatj,on1 In that Private Homer (:ma) Richmond, Headquarters 
Company, 13th Airborne Division., having been duly plac~d in 
confinement at the 13th Airborne Division Stockade., Camp 
Mackall, North Carolina, on or ·about 30 MEcy" 1944, did, at 
Camp Mackall, North Carolina, on or about 14 June 1944, escape . 
.trom eaid contin~ment before he wa:s set at liberty by proper 
authority. ·· · 



(362) 

AD;;ITIONAL CHA.:."-lG:E; III:· Violation of the 93rd Article of 'War. 
(Finding of not guilty). 

Specification:. (Finding of not guilty). 

He pleaded not guilty to all Charges and Specific~.tions and was found 
guilty of the Cnarge and its Specification and of Additional Charges I 
and II and their Specifications. He was found not guilty of Additional. · 
Charge III and its Specification. 1vidence of one previous conviction . 
was introduced at the trial. He was sentenced to be dishonorably discharged 
the service., to forfeit all pay and allowances due or to become due and 
to be confined at hard labor at such place as. _the reviewing authority 
may direct for the term of his natural life. The reviB'Wing authority ap
proved the sentence., designated the United States. Penitentiary., Atlanta., 
Geor~ia., as the place of confinement and forwarded the record of trial 
for action under Article of War 50½. . · . · 

J. The.evidence for the prosecution.,. in pertinent part., briefly 
sumn,arized., is as follows:. 

The Specification of the Original Charge: 

On the evening of 29 May 1944 at about 8 o'clock., Private F:irst 
Class Mack W. Cartwright., Military Police Platoon., 13th Airborne Division., 
the accused and Technician 4th Grade Thomas w. Shafer, both members of 
Headquarters Company, 13th Airborne Division, were riding in Shafer's 
ear in the southern area of Ca.rrq, 1Iackall, North· Carolina toward Gu.est 
House No~ 2 when they passed a girl walking along the road in the same 
direction. The girl was a stranger to them, but was later known to be 
Miss Dorothy Bowman 'Who had come to visit her brother and sister-in-law 
at the camp and, perhaps., find employment. Some one of the group called 
to her and asked if she wanted a ride and when she nodded her head af
firmatively they backed up to where ·she was standing. She then got into 
the car, a 1940 model Chevrolet, two-door sedan, sitting alone on the rear 
seat ai'ter saying that she was only going to the Guest House which was 
about a quarter of a mile away. When they arrived at the corner opposite 
the Guest House she 6ot out, followed by Pfc. Cartwright and the accused. · 
1here was eome conversation about swiJmning and Pfc. Cartwright made a· 
dinner engagement for the next day. They then parted (R. 8., 9, 14, 15, 19, 
20, 25, 32, 33). 

At about 9 o1clock on the same evening the accused, in company 
with T/4 Shafer and Pfc. Cartwright attended a service club.dance in the 
northern area of the camp. Miss Bowman also attended, accompanied by a 
sergeant named -Wiggins• or -Wigginson•. (R. 9, a:>, 33). The sergeant. 
was a •jitterbug• and Miss Bowman was not, so that during the evening Pfc. 
Cartwright cut in on them a good deal and Miss Bowman did most of her 
dancing with him. · 
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Du.ring the course of the.evening Cartwright urged her to go he.me 
with him and his friends,· Shafer and the accused, Vlho were quartered just. 
across the street from her lodgings. So it was that,·when, at about 10:.30 
p.m., the sergeant who had escorted her to the dance decided to go home, 
she decided to stay and go home with the others {R. 2:>, 21, 33, 34). 

Sometime between 11:45 p.m. and midnight the dance broke up 
and:lliss Bowman left in company with the three soldiers with ;mom she 
had: previously ridcten for the first time at_ 8:00 p.m •• Shafer and the 
accused got into the front seat and Cartwright and Miss Bowman sat in. 
the back, Miss Bowman sitting behind Shafer., who was driving. Soon 
thereafter., Miss Bowman said she was thirsty and since there were three 
botUes of beer in the car Cartwright gave one to her, one to Shafer 
and he and the accused shared the third. Miss Bomnan said, however, 
that she took only a couple of sips from her bottle and then gave it 
to Cart~-right who finished it (R. 10, 15, 21., 34). 

,. The conversation drifted to swimming ·and it was decided to. drive 
to Muddy Lake to show Miss Bowman where the local swimming was done. 
When they arrived there Shafer 11pulled off .of the black top road in front 
of the road that ••• leads out into the water•. The accused and Shafer 
after tuning the radio., got out of the car and went down to the lake where 
they remained for a period of between five and ten minutes {R. ll., 22., 26). 
Miss BOVilllan had suggested that she and Cart-wright go along but Cartwright 
had refused and they remained in the car {R. Zl, 35). After the others 
had gone Miss Bowman and Cartwright indulged in little pleasantries · 
during which he tickled or scratched her back and tried to kiss her but, 
upon her demurring., merely •brushed her cheek11 (R. Zl, :s., 35). · 

In about ten minutes Shafer and the accused retw:ned to the car 
but again left the others., walking' a distance of about 140 feet away from the car 
for another ten minute period. When they again returned they stopped at 
a point about 25 or 30 feet from the car., the accused telling Shafer 
that he was going to tell Cartwright that he (Shafer) wanted to see him. 
Whereupon he·continued on to the car alone (R. ll). The accused then 
told Cart-wright •the sergeant wanted to see him11 and Cartwright got out 
of the car and went over to Shafer while Fich.11ond got in m.th Miss Bow-
man (R. ll., 12, 22). Shafer had not .asked the accused to tell Cart-
wright he wanted to see hin1 (R. ll, 12). 

Miss Bowman testified that about five minutes after the accused 
and Sha.fer had came back to the car from the lake and had gone away 
again, the accused returned and as Cartwright got out of the car he 
got in (R. 36). When he had done so his first words were •I am here 
to get a· little loving and I am going to get i t 11 • Miss Bowman •imrne-
diately sensed trouble 0 and said •Oh 1 You have me all wrong". Notwith
standing, and vd thout 11any preliminaries• or Dlove making of any kind" 
the accused engaged in a struggle with Miss Bowman. She "knew he was 
going to rape 11 her so she started screaming but he said that if she made 
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sny noise he would kill her. He hit her on the left side of her jaw., 
causing a decided bruise, there for »way over a week• and tried to knock 
her out. She testified that •* * * he said that he was going to kill me and he 
tried to strangle me and he put his hands up here (indicating the region of 
the throat) and he started choking me to death., and I can remember feeling 
that I was going to die * * i(-11 (R. 37). Her attempts to scream were un
availing for., as she said: •I can remember thinking how futile it all was 

· . because I us·ed all my strength and nothing hardcy came out• (R. 38). She 
was never in a stationary· position being either pushed to the floor or· 
puJ.ling herself up again so that she was Dalways half sitting dovm and 
half on the floor• •. The accused was constantly pinning her down with his body 
•half on topa or her. Again he threatened to kill her if •he didn 1t get · 
what he wanted•. •And I remember him opening his pants and - er I believe 

· he did. And I got half free and I can remember grabbing hold of it and 
trying to push it., squeeze it or ruin it or do something to it. And I 
can remember the next thing he had one leg in between my legs and he was 
pinning me dOVlll - and I - er I realized - er it was going in me•. 
There was a complete penetration and the intercourse lasted about a minute. 
Miss Bowman said that it was •de.finitely., decidedcy and without a question 
of a doubt• against her will and that she would not even have allowed the 
accused to kiss her. · · · · . · · . . ' · 

. The next thing she knew she was free and she ~umped out of the 
ear crying and half-hysterical. She .feared that all three of the men 
were •in league• but ran down the road to Cartwright., · soQbing and crying., 
because she did not know what to do as it was dark and there were no . 
houses a.round. She stated that Cartwright was •h&-dly far at all• from 
the car at the time (R. 37., ,38). She asked Cartwri6ht •Are you going . 
to kill me too?• and when he said •No, what is the matter?• she told him 
the accused tried to kill her. ~Cartwright tried to soothe and calm--her1 
took her back to the car and got in with her. Cartwright asked the ac
cused •My God 1 What did you do to this efrl?• to which he answereda 
•Nothing■• Miss Bowman then discovered that she was •all wet• when she 
sat down and told Cartwright about it. She also exclaimed·•r am going 
to have a baby; what will I ever do?• and Cartwright aiid Shafer said · 
•Oh, what a mess of trouble this is going to be. We had better stop 

. and calm her down or we will be getting into 'trouble. We had better do 
something., maybe she will tell her brother•. Nevertheless they took her 
directly home. When they arrived at the Guest House she •jumped out· 
of the car and· tore up to the Guest House and knocked on the door of 
{.her) brot~er anci,bis nte 1s room• (R. 39). 

As soon as they let her in she went to.pieces screaming •He 
tried to kill me and maybe he is going to kill me no.-·and then she·told 
the stozy of her experience•. Her sister:..~1aw assiSted her in taking . 
a douche and then put her to bed shortly ·a.rter which a doctor arrived and 
made a physical examination of her (R. 39., 40). · 

On cross-examination 1Aiss Bowman stated that she was Z7 years of 
·age and employed as a stenographer in New York City., She had· come to · 
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Camp Mackall both to visit her brother and sister-in-law and to look for 
a job•. She stated that she was •used to blind dates -;f * * and going to 
dances wl th girls· and meeting fellows• as that was the only wa:y she could 
meet them~ She admitted that she made no physical attempt to leave the 
car on the night of the assault. She did not think there wa.s anything 
wrong when Shafer and the accused got out. of the car and left her· alone . 
with Cartviright because Cartwright had been with her most or the evening 
and •his nature wasn't the kind that would give (her) _any indication or 
suspicion that anything could.be·wrong * * P. She was impressed., however., 
by the fact that later Cartwright got out and the accused got into the 
car at that time and as soon as the accused was in the car·the struggle 
started at once. She was wearing a skirt, a thin blouse and a brassiere 
but no panties at the time. The blouse was ripped at· the throat during 
the encounter. She testified that she attempted to scratch the accused., 
kick him and hit him, her arms and feet being in motion constantly, . 
struggling with aJ.l her strength, but she was no match for him. She 
felt •it was a s.truggle for (her) life• (R. 40-5.3). 

Sergeant Sha.fer testified that the accused remained in the car 
with Miss Bowman about ten to fifteen minutes (R. 12)., and after Cartwright 
joined Shafer they walked up the road to the end of the lake about 250 
to 300 feet from the car and he heard nothing at all unusual coming from 
the direction of the automobile during this period (R. 16). When Shafer 
and Cartwright returned to the car the accused got out first followed by 
Miss Bowman. She was crying hysterically at the time. She ran over to 
Cartwright and talked with him while Shafer turned off the radio (R. 12). 
Thereafter Shafer and the accused got into thy front seat and Cartwright 
and Miss. Bowman in the back. She ttwas still crying at that time but 
just sobbing a little bit• (R. 13). On cross-examination he stated that 
when Miss Bowman got out of the car and ran over to Cartwright •she was 
sa:ying something about wanting to know whether she was going to have a 
babyt'. Ha noticed nothing unusual about the appearance of either the 
accused or Miss·Bowman, except her crying (R. 18). 

Cartwright stated that he got out of the car where he had been 
sitting with Miss Bowman when the accused came up and told him Shafer _ 
wanted to sea him. The accused then got into the car with Miss Bowman 

,,..{R. 22). Shafer was standing in back of the car and both then walked 
away •a distance of about fifty feet where they conversed £or a period 
of five to ten.minutes (R. 23., 24, 28). By this time the accused got. 
out of the car and said •I.et' s go11 and. as Cartwright and Shafer approached_ 
the car Miss Bowman had gotten out of the car and approached Cartwright, 
caught hold of him and started crying •pretty soft at firs~ then she got 
a little bit louder• (R. 24., 29). She told Cartwright that the accused. 
hid •mistreated• her {R. 25). They then got into the car where she con
tinued to cry intermittently arid say •that she was going to have· a baby« · 
(R.. 24). At one time Cartwright got up to say something to the accused. 
but Miss Bowman restrained him•. He did ask the accused what he did to 
whicn he replied 8 Nothing• and ~not to baby her, that she was just baby
ish• (R. 25). 
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Upon cross-examination Cartwright said he heard no sounds com
ing · trom the car while he was with Shafer (R. 28); nor was the radio 

· pl~ying at this time insofar as he could recall (R. 23, 31). He further 
stated that he saw nothing unusual. about the condition of Miss Bowman's 
clothes or about the accused (R. 30). 1 

Upon her an-ival at the Guest House at about.l:00 a.m. Miss 
Bowman 1s brother and sister-in-law'\'\Sr'e in bed but were aroused by the 
sound of someone crying. When Private David !,,• Bowman, the brother,. 
got up he saw his sister crying as she rE¥1 up the walk away from 
Cartwright. He let her in and when he turned on the light found her in 
a very hysterical condition. He had nnever seen a person in that state 
before. She just seemed to be almost crazy. She was screaming and cry-,, 
ing and her face was drawn taut and she was doubled, she would run over 
in the corner and double over and try to·tell (him) something and finally 
she blurted out * * *'Davey he hit me, he hit me, he tried to knock me 
out, he tried to knock me out'' * * -lf-D.· ,Her clothing was twisted, and 
.she had wet spots in the back of her dress•.Her general appearance was 
disheveled. He was, however, not present at t}:le examination made a 
short time later by the doctor but when Miss Bowman left Camp liackall 
almost a week later the bruise on her jaw was still visible and he had 
seen the bruises.on her leg and heard her complain of the pain in her 
neck (R. 54, 55). 

Mrs. Bowman, the sister-in-law, corroborated much of what Miss 
Bownian had said. She said Miss Bowman rs •skirt was all wrinkled and her 
blouse was all out and her hair was all tangled and ner face was just 
drawn and she just looked so miserable•. Miss Bowman said: •He tried · 
to kill me, he tried to kill me• yelling that the·accused had choked her 
(R. 67). When the doctor came :Mrs. Bowman witnessed the examination and 
saw •a horrible bruise on her leg and •••.also in her vagina, which the 
doctor pointed out to me., and as definite·proof., _she screamed as he would 
touch the place•. There was also a bruise on Miss Bowman's jaw which 
became swollen. Mrs. Bowman also saw wet' stains on Wiss Bowman rs under
skirt and skirt. 

. Captain Floyd Katske., I;Iedical Corps, the doctor who was summoned 
by the Bowman~., made an examination of Miss Bowman at the Guest House at 
about 2:00 a.m. following her return with Cartwright and his friends. 
He found that she •had an abrasion over her left shoulder., and an ecchy
mosis on the inner surface of her left thigh*** and a small abrasion 
in the region.of her pubic hairs•. She complained of tenderness around 
the jaw and she was obviously nervously upset, very emotionally unstable., 
almost to the point of hysteria. Sh1;3 was crying and mentioned her fear 
of becoming pregnant. He also found a crusted, glary, colorless material 
among the pubic hairs a~!d in the vagina. This material which had the 
characteristic odor of semen was likewise found upo:ri her slip. He.took 
smears of' her vaginal. contents and delivered them personally to.Lieutenant 

·'Sell at the Station Hospital laboratory {R. 57, 58). These smears were 
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found to contain human spermatoz'oa (R. 64, 65). At 4:30 p.m. he made a 
more thorough examination of Miss Bowman, using a speculum. On this occa
sion he found a purulent, white discnarge in her vagina. He also then 
noticed a linear· area three or four inches long showing a contusion of 
her jarr•. In explanation of his failure to notice the contusion of the 
jaw on his first examination and in answer to the quastion-: · 

2 * * *Would it have been possible that those bruises could 
have been so inconspicuous the firstti.me as to make it rea
sonable that you would overlook them and be obvious the next 
examination***?• 

He answered: 

•The force that might have caused those bruises, if that force 
had been applied within a very recent period there might not 
be arr:/ external evidence at the time - at· the time of my first 
examination• (R. 6o). 

There were similar arecS along the inner portion of botJ']. thighs. All of 
these bruises were •vary young• from 6 hours to a day old (R. 58). 
Captain Katske expressed the opinion that there had been a sexual pene-. 
tration of Miss Bowman's private parts within 24 hours prior to his 
examination (R. 59). · 

Captain Katske also examined the accused and his clothing.at 3 
a.m. on the same day. He found no evidence of injury to or abrasions on 
the penis nor was there arr:/ indication of seminal fluid on his person at 
that time. There were likewise no signs of injuries, abrasions or. cuts 
on any other pa.rt of his body. He made the accused •strip down• his penis 
and thus obtained a small quantity of white, glary, colorless discharge. 
from which he made smears which he delivered to Lieutenant Sell at the . 
laboratory (R•. 97, 98). No spermatozoa-were found in these smears (R. 65). 
. . 

Evidence was introduced to show that Lieutenant Colonel 
Greathouse, Inspector General's Department; had obtained _specimens of 
upholstery taken from the rear seat of Sergeant Shafer•s car, placed 
them in envelopes··and marked them as exhibits (R. ?0-71). .These were 
examined by a member of the Federal Bureau of Investigatie>n and several 
were found to contain seminal stains containing spe~tozoa (R. 74). ., 

The accused• s trousers worn on the night in question were iden
tified by Major Hetca.l.f', the investigating officer and the FBI specialist· 
who made a laboratory- analysis of spots appearing on them. These spots 
were found to be eaminal stains (R. 75, · 77). 

The accused made three statements after his arrest. The first 
was made to First Ueutenant Frederick B. Kupferer,' commanding the accused's 
canpi:llly in the absence of senior officers. On 30 May- 1944 he went. to the 
stockade to discuss with the -accused a-what charges would be preferred 
against him on· the allegation or Miss Bowman•. Arter proper warning 
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the accused in his own words admitted that on the night of 29 May he had 
been with Shafer, Cartwright and ;Iiss Bowman at Uuddy Lake where he had 
arran_.;ed to tell Cartwright, who was alone in the automobile v11th 1Iiss 
Bowman, that Shafer wanted to see him. Cartwright tl1en left and the 
accused got into the car. He made advances to Eiss Bowman and tried to 
embrace her, telling her he •wanted to get a piece•. She knocked his arm 
from her shoulder and ~sort of sidled away• but he again said Dhe was 
after it, that he wanted a piece of ass• but she refused, offering,h()\'j-ever, 
to masturbate him, which he refused. A few minutes went by and Shafer 
and Cartwright came back to the car v1hereupon Miss Bowman 1:;ot out of the 
car, walked over to Cartwright, began to sob and cry on his shoulder 
asking Cartwright uwas she going to have a baby11 (R. 80-82). 

· The second statement wa.s made to Second Lieutenant George 
!.1:. Purdey, 1Iilitary Police Platoon, 13th Airborne Division, who, in 
the perfonnance of his official duties vras investigating the reason 
fo:z: the accused I s detenti"on at the stockade. On the morning of 31 J!cay 
19.44 he had a co,1versation with· the accused who, after proper warning.,· 
again admitted his presence, alone, with Miss Bowman on the night in 
question, that he made advances to her which were repulsed and her of
fer to masturbate him and his refusal (I:. 78-80). 

The third was made to Major George T. Metcalf, the investi
gating officer on or about 13 June 1944. On that occasion the acqused., 
upon being shown a pair of trousers, admitted they were his and were worn 
by him on the night of 29 May 1944 (R. 76-77).

' . 

The Specifi.cations of Additional Charges I and II: 

A duly certified extract copy of the morning report of the 13th· 
Airborne Division Stockade, Camp Eackall., North Carolina, dated .30 Hay 
1944, and showing the accused confined in the stockade at 4:00 a.m. on 
said. date, was admi.tted in evidence without objection (R. 82; Pros. Ex. 
3). ·It was then shown, by the testimony of Sergeant M. G. Smart., on 
special duty with the Military Police as Provost Sergeant at the stockade 
in Camp :Mackall, that., on 14 June 1944, he assigned the accused and two 
other prisoners to a work detail under a guard by the name of Pemberton 
(R. 82, 83). Private r~ymond ~emberton testified 'that he was the guard to 
whom accused was- assigned and that, while on the work detail he was . 
overpowered and disarmed by the three prisoners. He could not identify 
the prisoner who assaulted him or the one who took the rifle but the 
latter pointed the gun at his head and threatened to shoot him if he 
did not remove his clothes (R. 84, 861 93). Private John Smith., one of 
the three prisoners., testified that_he was the one who struck Pemberton., 
the guard; and that the accused is the one who took the rifle (R. 88). 

A duly certified extract copy of the morning reoort of 13th Air
borne0Division Stockade dated 14 June 1944 containing an ~ntry showing 
the escape of the accused and two other prisoners from the stockade at 
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10 a.m.,14 June 1944 was admitted in evidence.without objection (R. 95; 
Pros. Ex. 4). Corporal David J. Conner, Military Police Platoon., 13th 
Airborne Division., accompanied by Lieutenant Wade., proceeded from Raeford., 
North Carolina at 10 o'clock a.m. on 16 June 1944 to a_point five miles 
out on the Fayetteville road where., after stalking three men in'blue 
denims in and about a pine grove, they finally apprehended the accused 
and his companions. The rifle of the guard Pemberton was found in a bush 
from which the prisoners had emerged (R. 95, 96). 

A duly certified extract copy of the morning report of the 13th 
Airborne Division stockade dated 16 June 1944 and showing the confinement 
in the stockade of. the accused and two other prisoners at 12:15 p.m. on· 
that date., was admitted in evidence without objection (R. 96; Pros. Ex. 
5). 

4. The accused, having been advised of his rights., elected to remain 
silent. 

5. · In order to lawfully convict the accused of the crime of rape 
as alleged in the Specification of the Charge it is required that proof 
beyond reasonable doubt be adduced by the prosecution that: 

(a) the accused had i:arnal knowledge of Miss Bowman., the woman 
named in the Specification., as alleged, and 

(b) that the act was done by force and without her consent. 
(par. 148£., MCM, 1928). 

In order to prove the first essential element of the offense it 
.. is not necessc:;ry to· show that an emission occurred a.s any penetration 
of a woma.n 1 s genitals, however slight., is sufficient carnal knowledge. 
But proof of emission does tend strongly to prove penetration and pene~ 
tration is an almost inescapable conclusion when human., ni.al,e sperm is found 
within the vaginal cavity of the woman alleged to have oeen raped shortly 
after association with the man charged with assaulting her. So,· in this 
case., where it .is shown that the accused was in company alone with the 
woman., at the time when the assault occurred, and that vefy shortly there
after a specimen of the contents of her vagina is shown to qontain human 
spermatozoa., it is a fair'inference that the accused deposited the semen 
in her vagina .by penetrating it with his penis; and this inference is 
strengthened by the testimony of the woman 'Who said tlia t he did, in 
fact; penetrate her private organs. In addition, seminal' stains were 
found, no only upon the upholstery of the automobile., where the accused 
and the woman were aanitted.ly sitting.,_ but also upon the trousers which 
the accused said he wore at the time. · It was also shown by the accused 1s 
own admissions tnat he intended to have sexual intercourse with Miss 
Bowman whtfh hEf got~to the car with her. Thus., it is apparent that 
the court was fully ju;tified in concluding that the accused did have 
sexual relations with Miss Bowman at the time and 9lace alleged. 
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wnether this act constituted rape depends wholly upon wµether 
it was without Miss Bowman's consent. While force is also a requisite, 
the force involved in the act of penetration alone is sufficient where. 
there is, in fact, no consent. 

Of course, mere verbal protestations and a pretense of resis
tance are not sufficient to show want of consent; for, when a woman fails 
to take such reasul'8il as she is able to and are called for by the circum
stances in order to frustrate a man•s design to have sexual relations 
with her, the inference may_ be drawn that she did, in fact, consent. 

vfuat then, are the circumstances disclosed by the evidence in 
this case? Of course, the weighing of the evidence to determine the 
credibility of Miss Bowman and as an aid in reaching a conclusion as to 
whether the sexual intercourse was w.i.th or without her consent was 
solely within the province of the court and the reviewing authority 
and, if the record of trial is now found to contain any evidence which, 
if true, j.s sufficient to support the findings of guilty, the Board of 
Review is not permitted to inquire into the ef'fect which any or all of 

. the circu.·nstances shown :may. have had upon the result reached_ in an effort 
to substitute its judgment for that of the court. Had there been no 
proof of actual physical violence of the accused toward Biss Bowman the question 
of consent might have remained in the realm. of reasonable doubt. But in the 
light of all the evidence., this doubt is resolved. It was shown that the 
accused got into the car with Miss Bomnan after resorting to a ruse whereby he 
got rid of Cartwright. Then., vd. thout any of the preparatory preliminaries 
with which a mutually satisfactory sexual relation may be pres,umed to. be 
·ordinarily prefaced, he rudely and obscenely advised her of his intent. 
She said he commenced to struggle with her at once. He admitted that he 
tried to embrace her but was repulsed and that his crude request for 
intercourse was denied. Then, according to Miss Bowman•s t,estimony, fol
lowed a constant struggle which started with a severe blow upon her 'jaw, 
physical evidenca of which remained for over a week, an attempt to choke · 
her, two specific threats to kill her if she screamed or ma.de a sound 
and a continual·effort on his part to overpower her by his strength 
countered by futile but constant efforts on her part to prevent him from 
doing so. While it is true that the medical officer stated that he had 
found no marks of physical violence upon Miss Bomnan•s throat, it is com
mon knowledge that the trachea may be squeezed and the power of breathing 
impeded if not completely shut off by other methods than grasping the 
throat with bare hands. Numerous simple holds in wrestling accomplish 
.the purpose by forcing the arm of the assailant against the throat of 

· the victim by pressure which would not necessarily leave a surface mark 
of arry- kind. :Miss Bowman said "he tried to strangle me and he put his 
hands up here (indicating the region of the throat) and he started 
choking me to death•. It was solely-within the province of the court 
to determine whether the accused attempted to strangle her as she 
stated he did even though no marks _were found upon her throat later. 



(371) 

•'lhe extent and character 0£ the resistance 0£ a woman to establish 
her lack of·consent depends uponthe circumstances and the relative 
strength 0£ the parties (52 C.J. 1019-1020; 44 Am. Jur. 905-906; 
C.M. 2393.56 BrOIID.). Although even reluctant consent negatives 
rape,. where the woman ceases resistance under fear of death or 
other great harm (such £ear being gauged by her mm capacity) the 
consummated act is rape (l Wharton's Criminal Law, 12th Edition .. 
P• 942; C.M. 236612 Tyree; C.M. 238172 Spear)•.·. (C.M. 240674,
filmlfe, 26 B.R. 91)_. · . . 

In this case the accused had carnal knowledge 0£ Miss Bowman. by 
force and without her consent•. Failure on her part to actively resist 
by e'V'8r1' means Ydthin her phtsical power to the· very end 0£ the contest 
of strength between her and. her. assailant was palpably due to a weakened 
will.and £ear ·of her life induced by the threats of the accused accompanied 
by actual physical violence. Even though the evidence could be so construed. 
as to justify an implication of final consent (which is not admitted) such 
consent would not palliate the acts of the accused; for consent of the 
woman £rOJ11 fear of perso~ violence is void. Even though a. man lay no . 
hands on a iranan; ·yet if' by an array .of physical force he overpowers her 
mind ·so that she dares not resist, or if' she ceases resistance through. 
fear of great hann, the consummation of unlawful intercourse by the man is 
rape (44 Am. Jur. 910). In the opinion o~ the Board of Review the evidence . 
sustains the findings of guilty of rape as alleged. 1 · 

It is likewise clear, that the record of trial is legally suf-
. ficient to support the findings of guilty of Adgitional Charges I and II 
and the Specifications thereof. '.Iha evidence is clear that the accused 
was lawfully in confinement and after escaping from a guard by violent 
assault, he was absent until,apprehended during the period"alleged. 

In this connection it should be noted that., upon proof or the 
corpus delicti, evidence of ,the conduct of the accused, who was in confine
ment awaiting trial for the crime of rape., was admissible to prove his con
sciousness of guilt of the offense with which he stood charged ?,d proof 

- of his escape was not only competent but alearly relevant evidence as to 
his guilt (~,harton's Criminal Evidence, llth ·Edition, Sections 298~ 3CJ7; 
44 Am. Jur. 947). · 

6. The charge sheet shows the accused to.be 24 years of age. He 
was inducted at. Beckley., West Virginia, 14 April 1941. He has had no 
prior service. 

? • The court was· legally constituted. No errors injuriously af
fecting the substantial rights of the accufled were committed during the 
trial. In the opinion of the Board of Review the record of trial is legally 
sufficient to sustain the findings of guilty and the sentence and to war
rant confinnation of the sentence. • A sentence of death or life imprison
ment is mandatory upon a conviction of a violation of Article of War 92. 

11 -
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Confinement in a penitentiary is authorized by Article of War 42 for 
the offense of ·rape, recoD1ized as an offense of .:. civil nature and 
so punishable by penitentiar-1 confinemmt for more than one y~,r by 
section 2001, Title 22, Code of the District of Colu:11hia. 

{dissent) , Judge. A.dvocate • 

..'-II_ ,,,, ., n""" I • · , 

Judt:e hdvoca te.~ 
--'~~f-1'&.JIL..I.£ ___, Judge Advocate......'""'~"""'"'·~----",-. 
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(3?J)WAR DEPARTkENT 
Army Service Forces 

In the orrice of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 260626 1 7 AUG 1944 

UNITED STATES )
) 

ARMORED CENTER 

v. 

First Lieutenant LESLIE M. 

) 
) 
) 

Trial by G.C.M., convened 
at Fort Knox, Kentucky, 
17 June 1944. Dismissal. 

CARTER (0-455072), Ini'antry. ) 

OPINION or the BOA.RD O]' REvmt 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

1. The Board or Review has examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci• 
!icationss 

CHARGE Is Violation ot the 9Jrd Article or War•. · 

Specification 1: (Withdrawn by direction ot appointing 
authority at inception or trial). 

Specification 2s In that First Lieutenant Leslie M. Carter,· 
Infantry, Service Company, 777th Tank Battalion, did, 
at Fort Knox, Kentucky, on or about 14 April 1944, with 
intent.to defraud, falsely- make in its entirety a certain 
check in the following words and figures, to wits 

4-5 No.___FIRST NATIONAL BANK· 
in St. Louis 

St. Louis, Mo., April 14 1944 

Pay to the order ot Ft. Knox Otticers Club $10.QQ 

Ten and no/100 Dollars 

George P. Clayton 

which check was a writing ot a private nature which might 
operate to the prejudice or another. ,----~-- ·-

https://intent.to
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., 

Specification ;1 Same allegations as Specification 2 except 
check was drawn on Citizens Union National Bank and bears 
the.name •R;P. Alexander" as maker. · 

Specii'icat1on 41 Same allegations as·specification 2 except 
check made on or about 15 April 1944, was drawn on Citi• 
zens. Union National Bank and bears name or "N. c. 1faters11 

as maker. 

Specitication 51 Same allegations as Specitication 2 except 
check made on or about 15 April 1944, was drawn on Citi
zens Union National Ballk and bears name ot "George Knight• 
as maker. 

Specification 61 Same allegations as Specification 2 except 
check made on or about 15 April 1944, was drawn on Citi• 
zens Union National Bank and bears name or •Hugh Garvin• 
as maker. 

Specification 71 Same allegations as Specification 2 except 
check made on or about 15 April 1944, was drawn on Citi
zens Union National B8llk and bears name or 11M. R. Splll-
~rs" as maker. · 

Speci:fication 8: Same allegations as Specification 2 except 
check made on or about 15 April 1944, and bears name or 
"Marvin Bedford• as maker. 

Specification 9: Same allegations as Specification 2 except 
check made on or about 15 April 1944, and bears name or 
"Layton H. Humphries" as maker. · 

Specification 10: Same allegations as Specifieati~n 2 ~xcept 
check bears name of •H.P. Karen• as maker. 

CHARGE II: Violation or the 96th Article or War. 

Specif'icat1on 11 In that First Lieutenant Leslie M. Carter, 
Infantry, Serrl.ce Company, fflth Tank Battalion, did, at 
Fort Knox, Kentucky, on or about 5 April 1944, with 
intent to defraud, wllli'ull.y-, unlawtull,- and feloniously 
utter ae true and genuine to Fort Knox Post Exchange a 
certain check in words and figures as follows, to wits 

THE CHASE NATIONAL BA.NX 1•74 J . 
or the City ot New York 

Grand Central Branch 
Lexington Avenue at /Jrd Street 

-2-
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No._ New York April 5 1944 

Pay to the order of' L. ·u. Carter $15.00 
I 

Fifteen and 00/lJ>O Dollars 

L. P. Hughes 

and bearing an endorsement, to wits 

L. M. Carter 
1st Lt. Inf'. 

a writing of' a private nature which might operate to 
the prejudice of another; which check was, as he, the 
said Leslie M. Carter, then well knew, falsely made and 
for~ed, and by means thereof did fraudulently obtain 
trom said Fort Knox Post Exchange the sum of' $15.00. 

Specification 21 In that First Lieutenant Leslie M. Carter, 
Infantry, Service Company, 777th Tallk Battalion, did, 
at Fort Knox, Kentucky, on or about 14 April 19.44, with 
intent to defraud, willtully, unlawfully and feloniousl7 
utter as true and genuine to Fort Knox Officers Club, 
RC-1 Branch, a certain check in words and figures as 
follows, to w1t·1 

4-5 
FIRST NATIONAL BANK No.____ 

in St. Louis 

St. Louis, Mo., April 14 1944 

Pay to the order 01' Ft. Knox Officers Club $10.00 

· Ten and no/100 Dollars 

0-422687 George P. Clayton 

a writing of' a private nature which might operate to the 
prejudice of' another, which check was, as he, the eaid 
Leslie M. Carter, then well knew, falsely made and f'orged, 
and by means thereof did fraudulently obtain from said 
Fort Knox Officers Club, RC•l Branch, the sum or $10.00 

·specification 31 Same allegations as Specification 2 except 
· check drawn on Citizens Union National Bank, and bears 

name of' 11R. P. Alexander" as maker. 

Specitication 41 Same allegations as Specification 2 except 
check drawn on Citizens Union National Bank, uttered on 
or about 15 April 1944 and bears name or "N. C. Waters" 
as maker. · 
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·Specification Sa Same allegations as Specification 2 except 
check drawn on Citizens Union National Bank, uttered on 
or about lS J.pril 1944 and bears name ot •George Xnight• 
as 118.ker. 

Specification 61 Same allegations as Specification 2 except 
check drawn on Citizens Union National Bank, uttered on 
or about 15 April 1944 and bears Il8ll18 ot •Hugh Garvini 
aa maker. 

Specification 71 Same allegations as Specification 2 except 
· check drawn OJ1 Citizens Union National Bank, uttered on . 

or about 15 April 1944 .and bears name ot •w. R. Spillers• 
as maker. · 

Specification 8: Same allegations as Specification 2 except 
check uttered on or about 15 April 1944 and bq.rs name 
ot •Ma.rvin Bedtord" as maker. 

Specification 91 Same allegations as Specification 2 except 
check uttered on or about 15 April 1944 and bears name 
ot •Layton H. Hwnphries• as maker. · 

Specification lOs Same allegations aa Specification 2 except 
· check bears name or 11H. P. Karen• as maker. 

The accused pleaded not guilty to and was found gullt7 or all Charges 
and Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismiased the service and to be confined at hard 
labor tor ten years. The reviewing authority approved the sentence, 
remitted.the confinement f'or ten years and forwarded the record ot 
trial for action under Article·ot 'far 48. 

3. The prosecution introduced evidence demonstrating that the 
checks identified below by- exhibit numbers given them 1n these proceed
ings were presented to, and cashed b.r, the. tollowing establishments on 
14 and 15 April 1944, and forwarded to the following drawee banks tor 
payment (R. 22-26): 

Specification 
and Charge Maker•e Name Exhibit'No. Check Check Drawn 
Qonring Check .On Check Qt Check Caphed B;r On 

Spec.1, Ch. II L. P. Hughes ·11x. 11 Fort Knox Chase National 
Exchange Bank, New.. York, N. Y • 

Speo.2, Ch.I ) . George P. Ex. 2 AR.TC Branch Firlt Nation
Spec.2, Ch.II;} Clayton ot Fort Knox al BB.Dk, St. 

0ft1cers 1 Louis, Mo. 
Club 
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Speciticatic,n 
and Charge 
covering Check 

Maker's Name· 
On Cheek 

Exhibit No. 
Ot Check 

Check 
Cashed B;y: 

Check Dralfll 
On 

Spec.3, Ch.I ) 
Spec • .3, Ch.II) 

R. P. Alexan-
der 

Fort Knox 
Oti'icers' 
Club 

Citizens Union 
National Bank, 
Loui.evllle, Ky. 

Spee.4, Ch.I ) N. C. Waters Fort Knox Citizens Union 
$pec.4, Ch.II) Otticers' Natiollal Bank, 

Club Louisville, Iy. 

Spec.5, Ch.I ) George Knight Ex.5 _ Fort Knox Citizens Union 
Spec.5, Ch.II) .Otf'icers' 

Club 
National Bank, 
Louisville,_Ky. 

Speo.6, Ch. I) 
Spec.6, Ch.II) 

Hugh Garvin Ex.6 Fort Knox 
Officers' 

Citizens Union 
NatiOilal Bank, 

Club Louisvlll~, Ky. 

Spec.7, Ch.I ) 
Spec.7, Ch.II) 

M. R. Spillers Ex.7 Fort Knox 
Ofricers' 

Citizens Union 
National Bank, 

Club Louisville, fy. 

Speo.8, Ch.I ) 
Spec.8, Ch.II) 

Marvin Bedford Ex.8 Fort Knox 
Officers' 
Club 

First Natiollal 
Bank, St. Louis, 
Mo~ 

Speo.9 ,Ch. I ) 
Speo.9 ,Ch. II) 

Layton H. 
Humphries 

Ex.9 Fort Knox 
Officers' 
Club 

First National 
Bank, St. Louis, 
Mo. 

Spec.10,Ch.I ) 
Spec.10,Ch.II) 

H.P. Karen Ex.lo Fort Knox 
Officers' 
Club 

First National 
Bank, St. Louis, 
Mo. 

It was stipulated by the prosecution, defense counsel and ac
cused that there were no accounts maintained during the month ot April
1944 1n the above named drawee banks in the names or the persons who 
appeared as makers on the various checks drawn on these banks (R~ 16). 

. On 2 May- 1944, accused came to the office of Captain John I. 
Messmer,.the investigating officer appointed 1n these_proceedings, and 
paid him $.40 to be used to redeem four of these checks identified as 
Exhibits 2, 3, 4 and 5 (R. 21, 22). On 13 June 1944, accused called 
upon Miss Sabina Brown, manager of Fort Knox Officers' Club, and paid 

·her a total or $60 to redeem six of these checks, which were cashed 
by the club and which are identi!'ied as Exhibits 6, 7, 8, 9, 10 and 
11 (R. 26, Z7; Def. Ex. A)._ 
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Sometime shortly before 26 April 1944, Captain Messmer 
questioned accused and a Lieutenant Dessenberger concerning two 
unidentified checks of which he had photostatic copies and they 
readil,- admitted writing them•. On 26 April 1944 accused voluntarily
returned to Captain Messmer's office, told him he had issued other 
checks and wished to repair the damage occasioned thereby and, af'ter 
being fully advised or his rights under Article of War 24, he made 
a .full and free confession (R. 16, 17, 21; Ex. 1). He confessed that 
he wrote all o:t the checks identified as Exhibits 2-10 inclusive, 
inserting a fictitious name as the maker or each check and that, on 
or about the dates shown on each respective check, he cashed them 
at the Fort Knox Of!icers' Club, RC-1, obtaining the face amounts 
thereof. He also confessed that he cashed the check identified as 
Exhibit ll at the Fort Knox Post Exchange on or about the date shown 
on the check, knO'li'ing that it was a forged check although he did not 
write it, and received the £ace amount thereof. Accused endorsed this 
last check and used the artifice ot &· fictitious maker to obtain f'unds 
temporarily although he knew that as endorser he would be co~lled to 
redeem it after di~honor. He stated it was his intention to pay all 
these checks before they progressed through collection channels but 
that, although he had no intention of defrauding anybody, he became 
so deeply involved that he found it impossible to extricate himself. 
He apparently had lost some $30 or $,40 playing slot machines and cashed 
all of these checks to finance efforts to recoup his losses. All but 
some $4 or 15 or the money obtained on these worthless checks was · 
consumed by these gambling tlevices (Ex. 1) • 

., 

4. The accused elected to remain silent. Major David T. Zweibel, 
Executive Officer of' accused's battalion, testified that accused bad been 
platoon leader of a service company for approximately eight months, that 
he was a capable officer able to carry out any mission assigned to him 
and that he had never given the major cause to mistrust him. The major 
indicated his willingness to have accused as a member of his command 
overseas (R. 28, 29).. · 

5. Accused is charged in Specifications 2•10, inclusive, ot Charge 
I with forger., of nine separate checks each bearing a fictitious name 
as maker and in Specifications 2-10, inclusive, or Charge.II he is 
charged with uttering each or these forged instruments. In Specilica• 

· tion 1 of Charge II he is charged with uttering a forged check which 
had not been written by him. The accused's confession tully estab
lished the commission or the offenses as charged. However, his con-· 
tession cannot be considered 1n evidence unless there is other evidence 
in the record, direct or circumstantial, establishing the~ delicti, 
i.e., the fact that the ortense has probably been committed (WM, 1928, 
par. ll./4A). The corpµ; delicti is established by the prosecution's . 
evidence that all ot these checks were cashed by certain organizations, 
that the purported makers of them bad no accounts in the respect1Te 

-6-
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banks on which they were drawn, and that subsequently accused redeemed 
all or ,these checks. The aacused1s confession was therefore properly 
before the court tor its consideration. 

:, . Even if complete credence be accorded the statements in ac-
cused's confession that he intended to redeem these worthless checks, 
it does not purge him or the otf'enses charged. The ottense of forgery 
is committed if one makes a false obligation with the intent to de
fraud. Similarly the offense ot uttering a forged check is committed 
if, when the instrument is uttered, it is the intention of the utterer 
then to obtain tunds thereon. The intent to defraud which exists 
when the acts are done is not negated by a corollary intent to repair 
at some future time the ·damage about to be committed. Fraudulently 
mak1ng a check and signing it with a fictitious name as that of the 
maker constitutes the offense of forgery (MJM, 1928, par. l49J,). The 
evidence .fully- sustains the court_•s findings or guilty of all Charges 
and Speeitications. 

6. The accused is 36 years of age. He has had eight years pre
vious service in the National Guard. He was inducted on 11 .lpril, 1941. · 
On 11 April 1942 he was commissioned a second lieutenant. He was · 
pl'Omoted to first lieutenant on 5 October 1943.. · 

7. The court was legally constituted and had jurisdiction. of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed dUFing the trial. 
In the opinion or the Board of Review the record of trial is legally 
sutficient to support the findings or guilty, to support the sentence 
as approved by the reviewing authority and to warrant confirmation ot 

.the sentence. Dismissal is authorized upon conviction of violations of 
Articles of War 9.3 and 96. 

, 

~udft! Advocate. 

· , J'udge Advocate • 

.7f4'tir~ , J'udge Advocate. 
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SPJGV 
cu 260626 

1st Ind. 

22 AUG \944vfar Department, J .A.G.O., - To the _Secretary or War. 

1. Herewith are transmitted for the action or the President 
the record ot trial and the opinion or the Board or Review in the case 
of First Lieutenant Leslie M. Carter (0-455072), Inrantry. 

2. I concur in the opinion or· the Board or Review that th~ 
record or trial is legally sufficient to support the findings of guil
ty, to support the sentence as approved by the reviewing authority 
and to warrant confirmation or the.sentence.- The accused was found , 
guilty or forging nine checks aggregating $30 in race.amount, in 
violation or Article of War 93, and guilty or uttering these forged 
checks.plus an additional one in the race amount or $15, 1n violation 
or Article or War 96. As approved by the reviewing authority, the 
accused was sentenced to dismissal. I recommend that the sentence 
as approved by the reviewing authority be confirmed and carried into 
.execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President !or his action, and a form of 
Executive action designed to carry into etfect·the foregoing recom-, 

· mendation, should such action meet with approval. 

Myron C. Cramer, 
1,~jor General, 

The Judge Adyocate General. 
3 Incls. 

Incl. l - Record or.trial. 
Incl. 2 - Drt. ltr. tor sig. S/W. 
Incl. 3 • Form ot action. 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 516, 26 Sep 1944) 
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WAR DEPARTMENT 
~ Service Forcea 

·In the Offioe of The Judge Advocate General 
Wa.ahington, D.C. (381) 
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Cl4 260637 18 SEP 1844 

UNITED STATES ) .ARMY AIR FORCES .EASTERN FI.TING 
) . TRAilllNG COJdMAND 

T. ) 
Trial by G.C.M., convened at Moody 

Second. Lieutenant WILLI.All ~ Field, Georgia, 23 and 24 June 1944. 
G. ARTfillR (0-823233), Air ) .Dismissal. 
Corps. ) 

OPINION of the BOARD OF REVmT 
LYON, :MOYSE and SONENFIEID, Judge Advocates. __...____,__________~----------

1. The record of trial in the case ot the officer named above ha.a 
been ex&lllined by the Board of Review and the Board submits this, its 
opinion, to The Judge .Advocate General. 

2. Accused was tried on the following Charges and Specifications a 

CHARGE Ia Violation of the 93rd Article of War. (Finding of 
not guilty.) 

Specificationa (Finding of not guilty). 

CHARGE Ila Violation of the· 83rd Article or War. 

Specificationa In that Second Lieutenant William G. Arthur, 
Air Corps, Section B, 2144th ArJq Air Forces Base Unit 
(Pilot School Advanced - 2 Engine), Moody Field, Valdosta, 
Georgia, did, at or near Dead Man's .Bay, Florida, on or 
a.bout 15 May 1944, while on a routine training mission, 
through neglect, suffer an airplane described a.s an il-10, 
No. l!0-435, which, together with its accessories and equip
ment represented a value of $42,467.00, military property 
belongiD,g to the United States, to be damaged b;y wrongf'ull;y 
allowing same to era.ah into the water. · 

CHARGE Illa· Violation of the 96th Article of War. 

Specification la In that Second Lieutenant William G. Arthur, 
• • •• did, at or near Dead Man's .Bay, Florida, on or about 
15 ~ 1944, while on a routine training mission, violate 
the written provisions· of Paragr~ph 16 a (1) (d), Section · 
II, J.nrv Air Forces Regulation 60-16, dated 6 :Ma.roh 1944, 
to which he was subject and whioh provides as follows a 

https://42,467.00


"Minimum Altitudes of Flight• 

e.. Exoept du.ring take-oft and landing, e.irore.f't will n9t be 
operated a 

(1) Below the following a.ltitudeaa 

(a) 1,000 .feet a.bove any building, house, boat,· vehicle, 
or other obstructions to flight. 

(b) At an altitude aboTe the oongeated sections of cities, 
towns, or settlements to permit an emergency landing 
outside o.f such section in the event of complete power 
failure. 

(o) 1,000 feet, aboTe any open air a.ssembly dt persona• 

(d) 500 feet above the ground elsewhere than a.s specified 
above", 

in that he wrongfully piloted and flew an airplane described 
as an il-10, No. ID-435, a.t an a.ltitude of less than 600 feet . 
above the surfe.oe of the wa.ter, a.t a. time when he was not 
enga.ged in taking oft or landing. 

·Speoitication 2a Same u Speoitioation l except that it alleges 
that -

"••• lie -permitted a atment under his direct auperTidoa and 
command, to wita .biation Cad.et ·John G. Woodward, Section H-2, 
2144th Anq .Air Force, Base lhit (Pilot School .A.dTanOed - 2 
Engi».$), Moody Field, Va.ldosta, Georgia, to pilot and tly an 
airplane described as an il-10, No.· ll>-435, at an altitude of 
less than 500 feet above the 1rater, at a ti•e when the airplu• 
,raa not engaged in landing or taking ott. • · 

. 
Speoitica.tion 31 In tha.t Second Lieutenant William G. Arthur, 

••••did, at or near Dead Man'•~• Florida, on or about 
15 ~ 1944, while on a routine training m.Hion, Tiolate 
the written provisions of Paragraph la; Army .Air Force, 
Regula.tion 60-16!., dated 15 April 1944~ to which he wu aub
jeot and which provides a.a folloir11 

General• ..... • 
a. Reokleaa Opera.tiona An J.AF pilot will not· operate 

aircraft in a reckless or oarel••• manner, or ao a, to 
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endanger friendly airoratt in the air• or friendly
&iroratt, persona_. or property on the gr_ound•• 

in that he wrongtully flew an &irplane described a.s an il-10. 
No. ll0-435, to a diatanoe ot about 60 feet above a boat in. 

·-."hich friendly persona were riding. • 

Specification 4a In that Second Lieutenant Willl&DL G. Arthur• 
*•••did, at or near Dead Man••~. Florida. on or aboizt 
15 Mq 1944, while on & routine training misaion, violate the 
written provisions of Paragra.ph lb, Jrrq Air Foroea Regulation 
60-lSA, dated .15 April 1944, to which he wu aubjeot ·and which 
provides aa follCJ1rs1 

111. General 1 

b. · Proxi.mity to other A:i.rcratt 1 

No airoratt will be flown oloaer than 500 feet to~ 
other &iroratt in flight, except when two or more air-
craft are flown in duly authorised formation. On au
thori&ed fo?"Jll&tien flights, airoratt will not be .tlown 
closer to each other than the diattlllCe ot one-halt lri.ng• 
span of the largest aircraft concerned•, 

in -that he piloted and fin an airplane described as an il-10. 
No. w-435, closer than 500 feet to another airplane ,rhile both 
airplanes were in flight, and ,rhile -not in duly- autherbed 
.:formation. 

He pleaded not guilty to all Charges and Specification.a and was found not 
guilty of Charge I and its Specifioation. a.nd guilty' of all other Charges 
and Specifications. No evidence of prertoua oonvi.ctiona -.u introduced. 

· He ,raa sentenced te dismissal, total forfeit-ares. and confinement at hard 
labor tor one (1) year. The reviewing authority apprOTed the aentenoe. 
remitted 11so much thereof u imposes forfeiture ot all pay and allowances 
and confinement at ha.rd labor for one year"• and forwarded the record ot 
tria.l for action under Article ot War 48. - · 

3. SUllllll&ry of the eTidence. 

a. The offenses with whioh accused wu charged and of whioh he wu 
found-guilty all bea.r suoh olose rela.tionahip to eaoh other that it will 
be simpler merely to s et forth the ~vidence in the order in ,rhich the facts 
occurred. leaving t~ a later discussion o~ the e.tte_ot of the evidence the 
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different portions the'reof which bear upon the sepa.rate offensea. 

b. Aocused wu an i.nBtructor in &dva.noed flying of twin-enginea. planea
at Moody Field, GeorgiaJ he wu a me~r ot Squadron H, Train:tng Group II, · 
and a "rated pilot 11 

• The commandil:i.g of'i'ioer of Squadron H wu Capta.iD. Paul 
!. HooTer, Air Corps, and the ooilllll&Ud.ing officer of Group II wu :Mil.jor Joe C. 
Seale, Air Corps (R. 15,18,23-25,27,SS). 

A training flight wa.s scheduled for Squadron H en the :m.ormng of 15 
~ 1944 under the direotion of J.hjor Seale and Captain HooTer. It oon
aisted of' a 11:miuion•, to be flown at lCAr altitude a.nd across oouutry, 
£ram Valdosta, Georgia, to Scanlon, Florida., thence to Ced.Ar Keys, Florida, 
and then back to ValdostL (Reference to a. standa.rd a.tlu shows _this to 
be a. triangular course, the la.st lap constituting the long aide of the 
triangle. Scanlon is southwest of Valdosta, and Cedar_ Keys, on the west 
cos.st of Florida, is still i'llrther aouth of Scanlon and east of both it 
and Valdosta.) Major Seale 11briefed11 all i9 instructor pilots and their 
students prior to the :mission, which he himself was to lead. He instruc~ed 
them to fly at· an a.ltitude no lower than 500 feet above laud and water. The 
operations order contained similar instructions. It assigned to aeeusecl and· 
J.'rl.ation Cadet John c. Woodward ship number 435. No landings were scheduled 
en route, "except in-oue of forced landing or emergency•. Flying in forJU.• 
tionwa.s not authorized by the order, by Major Seale, or.by Captain Hoover 
(R. 15,16,24,27,28,30,31,35J Pros. Ex.C). 

The same order. assigned ship number 540 to Second Lieutenant Dua.ne s. 
Bo.?Tett aa instructor and A'rl.a.tion Cadet Richard E:. Whipp;r u his student• 
.L.""ter reaching Scanlon and setting their course for Cedar Key-s the:, tlff' 
above some marahland, a.nd then out over the Gulf of Yexioo•. J. direct course 
frOlll Scanlon to Cedar Keys extended over some 45 to 50 mi.lea of open water, 
with one shore line a fer, miles eastward on their lett. Li.euteu.nt Barrett 
and Cadet \Th.ippy descended from an altitude ·or 600 feet to about :500 teet 
when they reached. the marshland, and to a.bout 100 feet when they- were over 
the open water (R. 31,32,35,36). 11hippy1 s testi:Mn.7 wu to the e.ffeot that 
their altitude over the marshland wa.s 100 feet· and over the ooe&Jl 300 feet, 
but the difference ia not material to the facts which follow (R. 32,33). 

Referring again to an atlu, it will be seen that a fff Diles north 
of Cedar Ke)"S ia a broad bay, 101own a.s Dead M8.n' s Bay, in which there are 
a fn small islands, one ot them o&l.led Grus Island. 

lfr. Jae• R. Gooclbre&d and his .father were fishing f'rom their boa.t 
near Grass Island, and nearb;J' them lfr•.J."L. hppell Ul.d two other men 
were fishing from theirs~ J. group of AT-10 plane~ flew by th.em, first 
five planes in for.ma.tion, then a scattered group, and f':1.nall:, two, leas 
than 100 feet apart. J.11 had been .flying at about 100 feet altitude, but 
the ~a.at two were at •1eaa than 100 feet•, or, as atated by Mr. Goodbread, 
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•&bout 30 or 40 teetn above the -n.ter and •about 15 or 20 feet - :maybe 10 
or 20 feet• apart (R. 40,42,43,44). 

About 40 or 45 minutea a.rter their take-off f'rom lfoody Field, Lieu
tenant Barrett and Cadet Whippy noticed plane number 435 on their lett and 
a.bout . 700 feet behind them. It slowly drew even with them, passed· them by 
•about 100 feet", then dropped behind again. Thia maneuver wa.s then repeated 
by plan~ number.435 {R. 32,33,36,37). Lieutenant Barrett testified that he 
wa.s fiying at 100 teet and that the other ship was at the same level (R. 37, 
38,39)J Whippy. testified that their ship was at a.bout 300 feet and that 
number 435 was about 100 feet belcnr them (R. 32,33,35). 

Lieutenant Be.n-ett and Cadet Whippy testified that they and one other 
ship had started to climb, upon seeing the fiahlllg boa.ts (R. 32,36,39). 
Af'ter their. plane lifted over the boat, WhipP7 aaw lhip number 435 sta.rt 
-back toward the· wa.ter, a.verted his eyes for & mo:aent,. 8lld then aa:w "a 
large splash in the wa.ter where the other ship had been" (R. 32). lift-. 
Good.bread testified that nthe ship en the iright8 (1t BWSt necessarily ha.n 
been that in which Whippy-. and Lieutenant ·Barrett were riding) climbed 
alightlf a.a it pused directly over hi• boat, while the one on the left 
crashed into the shallcm.water about 50 feet from. hie boa.t (R. 40-42). 
Neither Lieutenant Barrett nor Mr. Popell actually IP' the plam oruh, 
and none of the witnesses wu able to 1q what caused. it to do ao, or who 

.was piloting.it· (R. 33,37,42,45). '.i'he era.ah ooourred at about 1145 ·.n 15 
1'11' (R. 34.), a.bout ten minutes af'ter Lieuteu.nt Ba?Tett &Dd llhippy ti.rat 
Hlf the other 1hip. 

C&det Woodward, flying nth aoouei, wu killea (R. 41,44,45,46-49). 
Fi.rat Lieutenant Herbert E. \'lolltenorott, .&.ir Corps, the Engineering Officer 
and Technical .lir Inapect.r at Perry (Florida) J.rrq .ilr Field, teatifie( · 
that it._. hi• official duty to examine aircraft damaged in the Ticinit,' 
of Perry Field, and to 1ubmit report• of the ciam&ge and re1ponaibilit,' 
therefor. .lt appro%i.Dla.tel.y- 1000 on 16 ~ he exern1ned the wreolca_,i• ot m 
il-10 airplane in ehallow wa.ter approximately one and one-halt (lt) llilea 
off Grus !eland. · lie identified the plane by the aerial number on the 
tail, but did net ata.to wha.t that nua.ber ....... He found the right wing 
and_ right engine torn oft. The 11empemiage" (tail) wu nos.ting, held b,r 
the oontrol cables &Dd eleotrioa.1 wiring, while the lett 'Wing wu still 

· atta.ohed to wha.t remained -of the ooekp1t. ~tneas reoammended that & report 
ot 1urvey be :ma.de a.a to the entire plane, and that the wreckage be blown up. 
A report ot aurvey ia ma.do only ,men no aalT&go 1a poasibleJ none was 
possible on this ahip. i1itneaa did not know the oondition et this plane 
u ot -1146 the previous dq, nor of his own knolrledge &u;ything that lwl 
happened to it in the interim between that tiu aDd th• time he 1ur i1; 
{R. 51-54). 

1'.1.rst Lieutenant Gecrge_B. lfarsh, .ilr Cerp1, a Suppl7 Ottieer &t 
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Moody Field, testified that the Ta.lue of a. fully equipped il-10 training 
plane is listed in an official Army publication as f42,4$7, regardless of 
i ta age (R. 55 ). 

Afr. Goodbread testified that the first four planes wich came over 
were flying "in formation 11, implying the ~e la.st two were not (R. 42). 
Lieuten.an~ Barrett testified tha.t napprorlma.tely 50 to 100 feet" separated 
ship number 435 frOlll. his own, but that this interval wu mainta.ined only 
for •a.bout two minutesn (R. 36,37). Ma.jor Sea.le testified tha.t he Sflll' 

three ships Tiola.te regulations against flying in formation during the 
flight, but all a.t a.n altitude of 500 feet. He.identified none of them. 
u a.couaed's · (R. 21). Captain Hoover saw no Tiolations of .Army regula
tiona (R. 27). So:ae 10 or 12 pa.rtioipants in the mission had been punished 
Ullder Article of Wa.r 104 by .fines or restrictions to the lilllits of their 
post for violation of flying regulationa during the flight (R. 28,37). 

lfr. Goodbrea.d and :Mr. Poppell were ·both .American oitizens (R. 40, 
43). 

o~ First Lieutenant Vanderhorst B. Murray, Air Corps, wu the inves
tigating officer in the oa.se. After an explanation by witness to accused 
of the latter's right, accused signed a sworn statement• It was introduced 
a.s prosecution's Exhibit D, and the material portions thereof are set 
forth verbatim.a . 

"I am familiar with .Army Air Forces Regulation 60-16,· Section 
II, par. 16 a (1) (d), which provides a.a follona 'Minimum Altitudes 
of Flighta a. Except during take-off and landing, aircraft will be 
operated• (1) Below the following a.ltitudeu (d) ·500 feet aboTe the 
ground elsewhere than as specified above.• Im also familiar with 
Flying and Safety Regulations, J.rrro/ Air Forces Pilot School, (Ad
vanced 2 Engine), Moody Field, Georgia, Section III, Flight Regula
tions, Pa.r. 6 ~• Local Flying, which pron.de• u follQll'SI '.lirplanea 
e.re forbidclen to dive on or come nea.rer than five hund.recl (600) feet 
to a:ny other airplane• in the air except pre-arranged formation 
flights, or unless neoeaaary_in the interest of safety to the air
plane or to render auiata.nce.' On 15 Mq- 1944, I participated in 
a lc,,r a.ltitud.e--crou-country flight from J«oody Field, to Scanlon, 
to Cedar Keys and return to. Moody Field, tlying Airplane J'o. 4~6, 
with .A.via.tion Cadet Woodward riding with ae. Before take-off, we 
were briefed a.t a.pproximatel7 1100 b7 Captain Hoover. Re told us 
we were auppoaed to f'l.7 500 feet ahoTe the terra.in, to Scanlon, to 
Cedar Ke;ya, where, we were to airole there and COJlll9 back, and no1; 
to fly too close to Croaa City. We took oft a.t 1110. I took off 
behind llajor Sea.le, the lead ahip, lio. 4:24. llhenwe atarted on 
our cross-country, I took over and flft' a.t 1000 feet and then let 
dawn, after setting rq oourae, to· about 800 feet. Cad.et Woodward 
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tlew the airpla:ae and a.a •• ca.me to a. cheok pout I would ta.lee OTer. 
We got our oheek poillta all right a.nd I took onr ,a oouple or tiaea • 
.AA. we ....pproached the ooutlill.e, we oa.ught up to another ahip•. We 
were flying alone up to thia time. We took off behind ahips that were 
going in another direction, but we atqed on our oourae.. fhere were 

· aeveral ships and one or them wu Lt. Barrett'•• When•• got to the 
cout. I took OTer and we went dOllll ra.ther law, to approrlllla.tel7 50 
or 100 teet. When I got to Scanlon and tln: bel• 500 feet, Lt. Barrett'• 
ship was the only other airplane around. fhere were 80Jli9 airplanes 
a.way ahead. Lt. Barrett's ship wu No. 540. We did not ·arrange thia 
low flying we indulged in. I had ms.de OD:• dive on the boat -,selt, 
but the cadet was at the controls when we made the last din. I ha.Te 
no idea. of what caused the acoident. I den.;t think it wu engine 
trouble, beoause we had no preTious trouble on this pa.rtioular ·tlight. 
I had .flown the ship ainoe 0715 tha.t :morning and it ha.d been opera.ting 
satisfactorily. We .flew a.t that altitude .for ohile and then pulled 
up to 400 !'eet. Cadet Woodward then took onr and we went down 
a.gain. I wu watching Lt. Barrett's ship out of the right side. 
There was a fishing boat ahead of us and one to the right. The Cadet 
was at the controls. Lt. Barrett's airplane wu ·abon and to the right 
and I was watching him at the time. I don't DOIi' whether or not Cadet 
Woodward looked over and saw Lt. Barrett's plane and then lost control. 
I wu not watching him, beca.use I waa 'Watching Lt. B&rrett's ship at 
the time. We went off to the lett and I looked ~ound, just a.a we hit 
the water. The left wing hit first, the cockpit was flooded with water, 
and we spun over. The ship hit on the lett side, spun oTer bacbards 
and eded. up upaide down.•••"• {R. 55,56J Pros. Ex. D.) 

d. The court t111clc judicial notice of the proTidou of ud received 
in evidence oopiea ot .Anrr¥ Air Forces Regulations 60-16 a.nd 60-16& (R.14), 
and took jucU,cie.l notice of pe.ragra.ph 3 o.f J..nrrr Regulation 95-15 (R.24). 

•• Accused'• rights were explained. to him by the la :member (R. 60). 
He elected to remain silent, and ottered no eTidence in hia cnm behalf {R. 61). 

4. It thus a.ppea.rs that accused YU the pilot of en il-10 plane which 
was part of a flight ot 19 such planes engaged on an in.atruction mi&1ioh. 
Accused had been told that.he wu to fly- no lower then 500 feet throughout 
the miuion, and ,ru familiar witli the Army .Air Forces Regulation which for
b&d.e this. He was also f&lllilia.r with A.rtq Air Foroea Regulations which for
bade his coming closer than 600 feet to another airplane in the air, \ml.en 
arrangements had preTiously been ma.de to do .so. After lea.Ting the sea. coast 
and flying out over the &ult of :Mexico, he descended to an altitude which he 
admitted wa.s "approximately 50 or 100 feet". Likewise, it is ahown by his 
own admissions that his·wu theplane which. tlew near and with ·ueutenant 
Barrett's and that while e.ccuaed was at the centrals, he llll&de one diTe t.t 
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a fishing boat. He claimed that Cadet Woodward was at the controls when 
a second dive a.t a. boat was ~e and a.t the time the plane crashed into 
the water. There is a.lso evidence. both of Lieutenant Be..rrett and of 
a. w1tneaa in one of the boats, the..t the planes were but a. fn feet 
apart at the time they came over the bo&ts. '.the plane wu a total lou. 
its value being a.s alleged in the Specification ot Charge II, lrhich 
alleged the sufferance of ita destruction b,y neglect. There 1a no erl• 
denoe of the aotual cause of it• destruction, except the negative proof 
afforded by accused's admission that they had had no previous trouble 
during the flight. · 

5. 1he Board of Review ia ot the opinion tha.t the record of trial 
supports the court's finding• of all the Charges and their 8pecificationa 
of which tho court. found aoouaed guilty. '.rh.ey will ~ diaouaaed aeparatel7 
belCIII'. 

a. Charge II and Specitioa.tion. 

That the plane was ot the value.alleged and that it wu a. total losa 
was adequately proved b,y teatimo~ of experts. llhile it ru not identi
fied by· Lieutenant Wolstenorott as the same one which wu piloted by 
accused and Cadet Woodward, the evidence concerning the location in whiok 
accused's plane crashed ties in so completely nth the evidence concerning 

· ·the pla.oe where Lieutenant Wolstencrott made his e~nation- that ou ..,- . 
sately oonolu.de that it was one and the sa.me oratt. It is most unlikely 
that two AT-10 planes crashed in the same spot within 24 hours, and the 
court was not required to apecula.te whether two had done so. It could 
properly be inferred that the plane was the.property of the United States 
from the evidence that it waa being used in the military· service thereof 
(par. 149, :1£14 1928 ). 

The Specifica.tion ia somewhat lacking in allegations which might 
advise accused of the exact manner in which he was ·negligent. It ii 
merely to _the effect that he suffered the plane to be destroyed b,y neg
lect in that he wrong:fully permitted it to cruh into the water. Defense 
did not., however, objeot to this feature of the Specification, either in 
a. preliminary- :motion to strike (R. 11,12), or in argument upon a motion 
for a finding of not guilty (R. 58). 'rbe apecific objections on other 
grounds e.nd the fa.tlure to object on this, mq be taken as a waiver. 
Th.ere is evidence trom.whioh the oourt could properly i.11.ter negligence. 
In a discussion of this Article of War, the Manual for Courts-Martial •. 
1928, •&:TS• at page 1581 

••••A autferlng through·neglect implies an omisaion to 
take such measures as ,rere ·a.ppropria.te under the circumatanoea 

, . to prevent a. probable l•••• damages, eto. 
"Th• willful or neglectful sufferance 1pecified by the 

\ 
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Article ma.y consist in a deliberate rtolation or positive dis
re a.rd of some s ecific in unction of la.w, regulations, or 
orders;•••• Underscoring supplied..) 

Upon the testimony or witnesses, coupled with his own admissions, 
aocuaed is guilty or a deliberate violation and positive disregard or 
the Air Force Regulations concerning altitude to be maintained, and or 
the specific inatruotions given to a.11 the pilot.a in the briefing session. 
The evidence showing him to have dived at lea.st once· upon the fishing boat 
(and, if his awn testimony be true, to have permitted his student.pilot 
to do so~) and to have flown for some time at a _low altitude, shows a 
failure to use that degree of care and caution in the operation of the 
plane which an ordinary pilot should have observed. Whoever wa.a piloting, 
itwu accused's duty himself to have maintained an altitude prescribed 
by Air Force Regulations and by the briefing orders of Major Seale a.s a 
safe one, or to have ordered his student to do so. Assuming even a 
mechanical failure, 1,he .very small margin of safety to be found in their 
close proximity to the surface of· themter may reasonably be said to 
have contributed in major part to the sudden era.sh of the plane &%Id to 
its resulting destruction, this regardless of who was piloting at the 
moment. 

In defining 11negligenoe 11 as uaed in A:rary Air Foroea Regulation 
Number 62-14, 28 May 1942, Pa.rt Nine, Section II, pa.rt.graph 2b (1) (!)
(1), aqsa. - · -

•Failure to lanr the landing gear on landing in an 
airplane is carelessness. Diving at a crowd on the gre~ 
or a boat on the water, etc., when the. lea.st failure ot 
materiel or the slightest display ot poor technique would 
result in the death of or injury to personnel, ia negligence•. 
(See also CM 254880, Willia.ms.) 

It must be kept· in mind that criminal intent ia not a necessary ele
ment of the offense of violation ·of Article of Wa.r 837"but only •a special 
neglect, • • • of a positive and gross character•· (Winthrop, liti.litary law 
and Precedents, reprint, 1920, P• 569). · Thia neglect,.n believe, is 
established by the evidence. Accused had a duty to return..the plane tor 
whioh he wu responsible, to an altitude aboTe 500 feet, and to retrain 
from diving at.objects on the water. This he not only n~gleoted to do 
when he turned the controls over to Wood.ward at the conclusion or the 

· first dive and climb, but he .failed to instruct his student-to do ao, and, 
in fa.ct, did not remonstrate when the student commenced to deacend. All 
these facts are found in accused's confession, which is more favorable 
to him than is the testimoil1' of the prosecution's witne11es. fhe neglect 
is such that 1 t ia not unrea.s0_!18.ble to. presume that failure ot :material 
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or di•plq ot poor teohniqu iiithin the narrow margin ot aa.fety did. re-
sult in the cruh. There is nothing to indicate that Woodlra.rd deliberate17· 
flew the plane into the wa.ter. The other alternatiTH a.re the onl:, on•• 
le.ft. Indulging in a. preau:mptiOll ot either or both. we are compelled. to -
conclude that ucused. made possible by a oOlllbina.ticm ot hi• acts and hi• 
failures to act a aituatio:a. which ripened into disaster. The k:n.ewm fa.eta serve 

'to rebut all the reuona.ble h:,pothesea ot la.ck of reaponaibility O?l &0• 

ouaed's part. 

'Whi.18 the fa.eta a.re not quite u full:, aet forth u in the eue ot 
Lieuten&D.t Bell {CK 233196, 19 B.R. 365). the at1Alog ia auf'ticientl7 
close for reliance upon that authority in deciding the present oue. There. 
wa.s, in neither -ca.se, e;n;y- suggestion ot JleOha.nical failure, but only a clear 
showing of violation ot regulation.a prohibitillg l• flying and diving at 
objects on the wa.ter. .A1l inf'erence that the violations resulted in the· 
accident is proper UDder such oircnnutano••• 

b. Charge III, Specification l. -

In his confession accused ad.mitted. tha.t he was the pilot while th9 
pla.Ile wa.s being i'lown a.t an altitud.e below 500 feet while the plane 1ru in 
the vicinity- of Dead Ma.n's Bay. - Taere ia suf'tioient evidence outside ot' 
his confession to show tha.t it _..-u 1"1.own belowr the- preaoribed altitude, 
~ to establish a. corpus delicti. In argument upon. a motion for a. finding 
of not guilty of this Specification. aocuaed'a couaa~l relied upon the fact 
that the plane waa, a.t the time of ·the era.ah, above water, and,not above 
land, and pointed out that paragra.ph 16 (a.) (1) (4) of J.n;sy ilr Force 
Regulation 60-16 forbade flying at_an al'!;itude lesa than 500 feet abon the 
ground. - · 

~• Board. ot ReTin holds that the motion wu properly denied. and 
that the clear .intettt of paragraph 16 (a) {l) a, a whole is to prohibit 
flying at le11 than certain altitudes above the 1urfa.ce of theearth. · 
despite the use of words 11'hich at tirst seem to be restricted in their 
a.pplioa.tion. · Pa.ragra.ph 16 (a.) (1) {a.) forbid• flying at less than 1000 
feet above •any building, houae, boat, or other obstruction.a to flight" 
(underaccring supplied). Para.graph 16 {a) (1) {d) forbids flying belff 
600 feet •above the ground elaewhere than as, specified above•~ Obviously. 
a boat vill only in _the moat rare i:nsta.noes be anywhere than.on the wa.ter. 
?he referenee in {d) to (a) is evidence enough to us that the framers of 
the regul11-tion had eveey intent torefer to· the earth's surface, whatever 
its composition might be at any partioular geographical spot. The prima.r;y 
definition ot •ground" in Webster's Nn- International Diotionaey, 2nd &l•• 
unabridged, is, "The surface of the earth, or the earth itself oonaidered 
u a buia or an a.bode". We a.re satisfied tha.t the wording of neither the 
regulation or the Specif'.ication misled a.ocuaed to his prejudioo, either 
in appriaing him of what he could do while flying a plane, or in preparing 
his defense. 
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o. Charge III, Specification 2. 

Proof of the commission of this offense is found in the same testi
mony which supports the finding of guilty of the previous Specification. , 
plus accused's admission that he turned the controls over to Cadet "Whippy 
while flying at the prohibited altitude. It was not specifically shown 
that Whippy was \mder accused's direct supervision and co:rmnaJ'.ld. This 
was properly inferable· from their admitted relationships as officer and 
enlisted man. and instructor and student. and from the provisions of 
paragraph 3. Army Regulations 95-15, which provides thats 

"The senior member of the operating crew of an a.irora.f't 
who holds an appropriate military pilot rating will command 
the a.irora.f't, except when the organization coillI!laD.der responsible 
for the aircra..f't specifically designates who shall command." 

d. Charge III, Sfecifioation 3. 

The findings of guilty of this Specification may be upheld upon the 
evidence th.at the plane flew over Mr. Poppell's boat, that it was a.bout 
30 or 40 feet above the 1Water. and that Mr. Poppell and Mr. Goodbread were 
American citizens. The presumption from. this latter eviden.ce is that they 
were "friendly" within the meaning of paragraph (1) (a) of Army Air Forces 
Regulation 60-lSA.. The Boa.rd of Review is of the opinion that the word , 
11gr'ound" is here used in the same sense a.s it is in the regulation construed 
above in CJ?.). · 

e. Charge III, Specification 4. 

· There is evidence in IJ.eutenant Barrett's and Cadet )Th.ippy's testimony 
th.at for a.t lea.st two minutes accused flew his plane within 500 feet of 
theirs. Several witnesses referred to the two planes as flying "in forma
tion11. Whether or not they were is not materia.l, for it is clear that they 
were_oloser together than 500 feet. that they knew it. that accused's plane 
was the one primarily responsible for it. and that no authorization to do 
this ha.d been granted to him. That the violation wa.s of. short duration 
does not excuse its commission. 

6. All of the offenses of which accused wu fotmd guilty grew out 
of the s a.me series of events• and a.re so closely connected with ea.oh other 
in time and space that they may be said to be substantia.lly one transaction•. 
Each. however. does require an element of proof different frOlJl the others. 
and they a.re therefore not within the rules forbidding duplicitous charges 
and specifications. The sentence a.a a.pproTed by .the reviewing authority· 
is authorized upon conviotion of any one of them. and no prejudice to any 
aubstantia.l right of accused is found in the number of them. . 
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7. · Counsel for defense objected to trial of accused by the court 
on the ground that the first indorsement on the charge sheet referred 
the charges for tria.l to a general court-ma.rtia.l appointed by paragraph 
9. Special Orders Number 120. Headquarters J.:rrq .Air Forces Eastern 
Flying Training Command, dated 4 ~ 1944. whereas the court which did 
try him wa.s appointed for that specific purpos, by para.graph s. Specia.l 
Ordera Number 160, of the s a.me headquarters, dated 14 June 1944. This 
special plea to the jurisdiction 1i'U properly oTerruled on several 
grounds. It is within the discretion of an appointing authority to 
make such changes aa he sees fit in the personnel of a court appointed 
by him (par. 37, M.C.M.1928 ). Likewise, the reviewing authority by his 
approTal of a court I s findings and sentence ratifies i ta actions even 
in instances in which a.n accused ia tried by a court to which charges 
against him have never properly been refarred (Vol. III, Bull, JAJJ, 
Feb. 1944, sec. 366 (I), P• 64). ~ detense then challenged all the 
members of the court on the gromsd that theywere not the members of the 
general court-martial to which the first indorsement referred the charges. 
This blanket challenge wa.s oTerruled by the law men19er, subject to objec
tion by any member of ,thecourt. The ruling Ya.S correct. both on the reason
ing set forth above concerning the right of the appointing authority to 
change the oonsti tution of his c·ourts-martial, and on the basis of the 
requirement that challenges be made to individual members IUld Toted upon 
by those not challenged (AJf 31; par. 58.!,, H:M 1928). 

8. lh• record discloses that the court met at 1000 on 23 June 
1944, and that after arraignment but before pleading the regularly ap
pointed defense counsel requested a continuance until 1200, at which 
tims accused'• individual defense counsel arrived. Aooused•s individual 
.iefense counsel wu Captain M&rion J. Blake, .Air. Corps, who was stationed 
at Greensboro, North Carolina, between 400 and 500 miles from the place 
of trial. He had been. assigned as such counsel. on 22 June by Special 
Orders Number 53 • Headquartera Army Air Forces OTerseas Replacement 
Depot, Greensboro, North Carolina.. On that dq, he "wired" the president 
of the court. ·which wa.s not then in session, but th~_exact nature of his 
telegram was not discloaed. Upon arriTa.l, he requested a continuance of 
"24 hours a.t a minimum" in order to acquaint himself' with the case. He 
ha.d never seen acowsed.before (R. 71 Def. Ex.A.). After further discus
sion by- Captain Blake, the law :member, and the trial judge a.d.voca.te, dur-

- · ing which Captain Blake was asked if he would be ready to proceed by 0900 
on the following .morning (24 Jene), he requested a continuance until 0900 
on 26 June (R. 8). The court wa.s closed. apparently voted on the motion, 
and opened to a.nnounoe that it wa.a denied. The court-,however. did recess 
from 1300 on 23 June until 1300 on 24 June at which time the trial resumed 
(R.9). Individual defense counsel again requested a continuance, stating 
that he had not had sufficient time for preparation of his case. Prosecu
tion opposed the motion, which YU denied by the lo member (R. 9 ). 
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It further appears that accused had been served with a copy of the 
charges and specifications on 16 June 1944. one day after their receipt 
by the trial judge advooate (R. 9). 

It is not denied -that accused had before ltj.m the charges and speci
fications upon which he was to be tried nine days before the first meet
ing of the court. and that the services of the regularly appointed defense 
_counsel and assistant defense -counsel were available to him during that 
period. There is nothing in the record to indicate that this counsel was 
not competent to prepa.re his defense~ to marshal evidence• and procure 
witnesses. _It is likewise clea.r from the record before.us that there· 
were no substantial issues of fact. in the sense of contested versions 
of what occurred. which required extensive study by the individua.l defense 
counsel prior to trial. · 

The granting of a continuance is discretionary with a. court-martial. 
and its refusal to do so will not •be questioned upon review in the absence 
of a showing 0£ an arbitrary abuse of discretion by the court (par. 52. 
MCM l928J CM 135095~ C:U: A-1120). We have considered the record and find 
in it nothing to indicate that accua.ed had not had ample time to preps.re 
his defense. or to meet the charges against him. 

9. Numerous other errors occurred during the trial. A full dis-
. cussion of them may be found in the review ·or the staff judge advocate. 
None operated to the prejudioe of any substantial right possessed .by ac
cuse_d• and. in fact, most of them telld to operate to his advantage. 

10. Ca.retul consideration has been given to the brief: in behalf of 
accuaed filed by hi.a civilian-counsel, Mr. Clarenc~ R. McNabb, of the 

1Fort We.yne. Indiana.. bar.. 
. . 

11. War Department records show that accused is 20 years of age. He 
graduated from high school. but did not attend college. He enlisted in the 
Air Corps on 15 October 1942, was appointed an aviation cadet on 31 -~ 
1943, and wa.a commissioned a second lieutenant, Air Corps, on 8 February 
1944. 

12.. The court was legally oonatituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. ln the opinion of 
the Boa.rd of Review the record of trial is legally sufficient to support 
-the findings 0£ guilty and the sentence a.a a.pproved by the reviewing au
thority and to warrant confirmation thereof'. Dislllissal is authorized upon 
conviction of violation ot .A.rticlo ot War 83 and of Article of War 96. 

Judge Advoca.te. 

ge .Advooa.te. 
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1st Ind. 

War Department, J.A.G.o., 1 l OCT 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second Lieu
tenant William G. Arthur (0-823233), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the record of 
trial is legally sufficient to support the findin~s and. the sentence u 
approved by the reviewing authority and to warrant confirmation thereof• 

. 3. Consideration has been given to a. brief filed in accused's be~ 
half by Clarence R. McNabb, Esquire. of the Fort Wayne, Indiana, bar. 
This brief ac~ompa.nies the record. and contains; letters written in ac
cused's behalf by Honorable Harry w. Ba.al~. Mayor, Merle J. Abbett, 
Esquire, Superin~endent of Schools, Ermin P. Rut, President of the Chamber 
of Commerce, and Frank Roberts. managing editor of the Journal-Gazette, 
all of Fort Wicyne. It also contains letters from First Lieutenant Winthrop 
P. Smith, Jr.• Air Corps• and Captain James R. Herdrich, Air Corps• who 
have been accused's instructor and commanding officer in ths pa.st, and 
who speak highly of his character and his ability as an officer and a. 
pilot. Consideration has also been given to a letter of 26 July 1944, 
from the Honorable Samuel D. Jackson, United.States Senate, and to a. 
lette}" from Jack Davis, of Valdosta, Georgia, to the President, in behalf 
of accused. Jfinally, co~sideration has been given to the attached mem6-
randum from General Henry H. Arnold, Commanding General, Army Air Forces• 
dated 30 September 1944. stating that he is familiar with the facts in 
this case end strongly recommending that the sentence so approved by the 
reviewing authority be ~onfirmed and ordered executed. in which recommen
dation I concur. 

4. Inolosed a.re a draft of a letter for your signature transmitting 
the rec.ord to the President for his action and a form of Executive action 
designed to carry into effect the recommendation_hereinabove ma.de. should 
such action meet with approva.l. 

]eyron C. Cramer, 
Mljor General• 

7 Inola. The Judge Advocate General. 
Incl.1-Record of tria.l. 
Incl.2-0p.Bd.Rev/w.JAG Ind. 
Incl.3-Form of !,c. action. 
Incl.4-Brief•' w/inols • 
Incl.5-Ltr. fr. Senator Jackson. 
Incl.6-Ltr. fr. ln-. Jack Davis. 
Incl.7-Ltr. fr. CG. AAF. 

(Sentence as approved by reviewing authority.confinned. G.C.M.O. 593, 
28 Oct 1944) - .. 
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UNITED STATES ) FOURTH SERVICE COMMA.ND 
) ARMY SERVICE·FORCES 

v. ) 
) Xria.l by G.C.M•., convened 

Second Lieutenant EIWARD . · ) at Camp Ylheeler, Georgia, 
T. I,TTJJS (O-l?9?84l), ) 18 and 19 July 1944. Dis
Corps of Military Police. ) missal, total forfeitures 

) and confinement for five 
) (5) years. Disciplinary 
) B&ITacks. 

OPINION of the BOARD OF REVIEW 
LIPSCOYB, SIKES and GOLDEN,_ Ju.dge .Advocates 

l. The _Board or Review has examined the . record of trial in the 
case of the officer·named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the· following Charges and Speoi
f'ications a. 

CHARGE I: Violation of the 94th Article 0£ War, 

Specification: In that Second Lieutenant Edward T. Lillis., 
Corps 0£ Military Police., SCU 1438., Prisoner of War 
Camp, Opelika, Alabama, (Thenot the Dublin, Georgia 
Detachment, SCU 4417., Camp Blanding, Florida) did at 
Prisoner 0£ War Side Camp, Dublin., Georgia on or 
about 21 May 1944 knowingly and williully missappro
priate approximately ten (10) gallons of gasoline of 
the value of about two dollars and fifty cents· ($2.50)., 
property of the United States furnished and intended 
for the Military-Service thereof. · 

CHARGE IIz Violation or the 96th Article or war. 

Specification ls In that Second Lieutenant Edward T. Lillis., 
Corps 0£ :W.Uta.ry Police., SCU 1438., Prisoner of war Camp, 
Opelika., Alabama, (then or 315th Military Police Escort 
Guard Company., Section 21 Dublin., Georgia Detachment, Camp 
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Blanding, Florida) w~s, at Prisoner of War Side Camp, 
.Dublin, Georgia on or about 26 February 19"4 drunk and 
disorderly in unliorm llhile in station and in the presence 
of military inferiors. 

Specification 2: In that Second Lieutenant Edward T. Lillis, 
Corps of Military Police, SCU 1438, Prisoner of War Camp, 
Opelika, Alabama (then of 315~h Military Police Escort 
Guard Company, Section 21 Dublin, Georgia Detachment, Camp 
Blanding, Florida), was at Prisoner of War Side Camp, · 
Dublin, Georgia on or about Z7 March 1944 dr~ and dis
orderly in uniform while in station and in the presence 
of military inferiors. 

Specification 3: (Withdrawn by command of appointing author
ity). 

Specification 4: In that Sec.ond Lieutenant Edward T. Lillis, 
Corps of Yilitary Police, SCU 1438, Prisoner of War Camp, 

. Opelika, Alabama, (then of 315th Military Police Escort Guard· 
Company, Section 21 Dublin., Georgia Detachment, Camp Bland
ing, Florida), was at Prisoner of War Side Camp., Dublin, 
Georgia on or about 14 April 1944 drunk and disorderly in 
uni£orm while in station and in the presence of ;military 
inferiors. 

Specification 5& In that Second Lieutenant Edward T. Lillis., 
Corps of Military Police, SCU 14381 Prisoner of War Camp, 
Opelika., Alabama, (then of the Dublin, Georgia Detachment, 
SCU 4417, Camp Blanding., Florida), was at Dublin., Georgia 
on or about 23 April 1944 drunk and disorderly 'While in 
unliorm at the home of Private Henry K. Cox., Jr., an en
-listed man., .in the presence of other persons. 

Specification 6: In that Second Lieutenant Edward T. Lillis, 
Corps of Military Police, SCU 1438, Prisoner of War Camp, 
Opelika, Alabama., (then of'315th Yilitary Police Escort 
Guard Company, Section 2, Dublin, Georgia Totachment, 
Camp Bl.anding, Florida), did at .Prisoner of War Sida camp, 
Dublin, Georgia· on or about 1 April 1944 wrongfully gamble 
llith enlisted men• 
. 

Specification 71 In that Second Lieutenant· Edward T. Lillis, 
Corps o:t Military Police., SCU 1438., Prisoner of War Camp, 
Opelika, Alabama, ( then o:t the Dublin, Georgia Detachment, . 
SCU 4417, Camp Blanding, Florida), did at Prisoner o:t 
War Side Camp, Dublin, Georgia on or about 6 May 1944 
wrongi'ully gamble llith enlisted men. 
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Specifi.oation 8: (Finding of not guilty). 

Specification 9: In that Second Lieutenant Edward .T. Llllis., 
Corps of 1!ilitary Police., SCU 1438., :t>risoner of War Camp., 
Opelika., Alabama., fonnerly of 315th Military Police Escort 
Guard Company., Se~tion 2., Dublin., Georgia Detachment., Camp 
Blanding., Florida., did at Prisoner of War Side Camp., Dublin., 
Georgia on or about 15 April 1944 wrong!)llly exact and re-· 
ceive from Private Louis Spi.taleri., of his organization., 
an enlisted man., the sum of twenty-five dollars ($25.00) for 
a furlough. · · 

Specification 10: In that Second Lieutenant Edward T. Lillis., 
Corps of.Military Police., SCU 1438., Prisoner of War Camp., 
Opelika., Alabama., (then of the Dublin., Georgia Detachment., 
SCU 4417., Camp Blanding., Florida).,did at Prisoner of War 
Side Camp., Dublin., Georgia on or about 20 April-1944 
wrongfully exact and receive i'rom Priva:te James w. CUdd., 
Jr•., of his organization.,·an enlisted man., the. sum of five 
dollars ($5.00) for a three (3) day pass~ · 

Specification 11: In that Second Lieutenant Edward T. Ullis., 
Corps of Military Police., SCU 1438., Prisoner of War Camp., 
Opelika., Alabama (then of the Dublin., Georgia.Detachment., 

• SCU 4417., Camp Blanding., Florida)., did at Prisoner of War 
Side camp., Dublin., Georgia on or about 24 April 1944 
wrongfully exact and receive from Private Jack L. Sachs 
of his organization, an enlisted man., the sum of fifteen 
dollars ($15.00) for a three (3) day pass. 

Specif'ication 12: In that Second Lieutenant Edward T. Lillis., 
Corps of Military Police, SCU 1438., Prisoner of War camp., 
Opelika., Alabama (then of the Dublin., Georgia Detachment., 
SCU 4417., Camp Blanding., Florida)., did at Prisoner of War 
Side Camp, Dublin., Georgia on or about 13 M11y 1944 lfl'ong
f'ull;r exact and receive from Private Jack L. Sachs of his 
organization., an enlisted.man., the sum of twenty dollars 
($i20.00) for a furlough•. 

Specification 13: (Finding of not gu.Uty). 

Specification 14: In that Second Lieutenant Edward T. Lillis., 
Corps ·ot Military Police., SCU 1438., Prisoner of War Camp., 
Opelika., Alabama., formerly" of 315th Military Police Escort 
Guard Company., Section 2., Dublin., Georgia Detachment., Camp 
Blanding., Florida.., did at Prison~r of War Side Camp., Dublin., 
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. Georgia on or about 26 February 1944 wrongfully and un
la-wi'ully without the consent of the owner., take~ carry 
away ana. use one command car., of a val.ue above fifty dollars 

. ($50.00)1 property of the United States .furnished and intended 
for the military service thereof. 

SpEicification 15: (Withdrawn by camnand of appointing author-. 
ity). 

Specitication l6t In that Second Lieutenant Edward T. Lillis., 
Corps o£ Military Police., SCU 1438., Prisoner or War camp., 
Opelika., Alabama., formerly of 315th M:i.litary Police Escort 
Guard Company., Section 2., Dublin., Georgia Detachment., Camp 
Blanding., Florida., did at Prisoner of War Side Camp., Dublin., 
Georgia on or about 7 March 1944 wrongf'ully and·unl.a:wful.11' 
without the consent of the owner., take., carry away and use 
one command car., of a value above fifty dollars ($50~00)., 
property of the United States furnished and intended for 
the military service.thereof. 

Specification 171 (Finding of not guilty)~ 

Specification 181 In that Second Lieutenant Edward T. Lillis, 
Corps of Military Police scu 1438., Prisoner or vrar Camp, 
Opelika., Alabama·(then or the Dublin., Georgia Detachment 
SCU 4417., Camp Blandjng., Florida)., did at Prisoner of War 
Side Camp., Dublin., Georgia on or about 23 April 1944 
wrongi'ully and unlawful.ly without the consent o! the .owner., 
take., carry B:'lray and use one command car., of a value above 
fifty dollars ($50.00)~ property of the United States furnished 
and intended !or the military service thereof. 

The accused pleaded not guilty to all Charges and Specifications and 
was found not guilty of Specifications 8., 13., and 17 or Charge II., 
guilty of.Specification 4 of Charge II., •except the word disorderlytl., 

.and guilty of both Charges and all other Specifications. He was 
sentenced to be dismissed the service., to forfeit all pay and allow
ances due or to become due., and to be confined at hard labor at such 
place as the reviewing authority might direct :tor a period of five 

'years. The reviewing authority approved the sentence., designated 
the·United States Disciplinar;y Barracks at Fort Leavenworth., Kansas., 
as the place o.f confinement., and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution shows that the accused., a 
member of the Military Police Corps., was the Commanding Officer o! · 
the.Dublin Detachment., Branch Prisoner or War camp., Dublin., Georgia. 
About 6 p.m. on Sunday, 21 May 1944, he _ordered Priv~te First Class 
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Lilburn R. Atwater •to pour some gasoline• into 0 a two tone., light 
blue and light grayti Chevrolet coupe which was parked near the 

. entrance to the company area. Seated within the car at the time was 
a Miss Mildred Fowler. The gasoiine referred to was contained in 
.two five-gallon •G.I. cans•.,_ was worth about $2.50, was furnished by 
the United States Government, an_d was intended to be used in the 
auxiliary lighting system and in the motor or a saw. 11,'hen Atwater 
expressed some reluctance to carry out the instructions given to 
_him., the accused said, •I don 1t care what you think., it's m:, gas, 
go get it, and that's an order.• Atwater began to transfer the 
gasoline from one of the cans to the tank of the car., but, having 
no funnel available, he spilled some of the liquid on the ground. 
The accused accordingly suggested to Private Louis R. Spitaleri., 
who had in the meantime come upon the scene., that a fire extinguisher 
be employed to prevent the wastage. The proposed solution proved 
effective.· The gasoline was poured into the fire extinguisher and 
pumped from it into the automobile. When the transfer was completed 
the accused seated himself behind the driver's wheel and drove awa;y. 
The pumping was 'Witnessed by Technician Fifth Grade Edmund Podsiadlo. 
When he examined the fire extinguisher two or three hours later, •it 
still had the smell of gas on it.• He did not report what he had seen 
to Lieutenant Fulton, the administrative officer for the camp., 
•because there was so many irregularities going on• (R. 7-22., 38., 50., 
53., 56., 78., so., 98). 

Prior to this event the accused., on 26 February 1944., at 
about 10 p.m. was driving in Dublin, Georgia., in a command car as
signed to the Dublin Prisoner of War Camp. He was accompanied by 
a Sergeant Evans in a jeep. The two cars stopped at the Service 
Center., and a number of enlisted men were "picked up•. They were 
asked by the accused whether they ttwanted to go to a square dance 
at Wrightsville•, which was about 18 miles awa:y. Their replies all 
being in the affirmative., the journey was commenced with seven men 
in the command car and four in the jeep. Before setting out the 
accused surrendered the 'Wheel of the cgmmand car to a Corporal 
Kanaba. Upon arriving at the dance the accused •took one drink". 
He and his entourage stayed for only •a half hour to a hou,r,D and 
then departed taking five or six girls with them. After conveying 
two of the soldiers back to tbe camp, they proceeded for another 
two miles to 0 1Neal 1 s Y,'hite Cottage where they .-drank. and danced•. 
Private Jack L. Sachs., 'Who was present, was •not sure• that-the 
accused danced but did see him drinking. At the end of an hour or 
two all of the girls, 'With the exception of a Miss Clyde Keene., 
were taken home in the command car by a Private Fennel. Upon his , 
return the rest of the party, including Miss Keene who was drunk., set 
out ·for the camp. She rode in the command car with the accused who 

. was •pretty high•. At the· camp all of the enlisted men left the 
- cars and went to their·•respective huts•. The accused was last 

seen standing outside the mess hall •very close• to Miss Keene. 
Her dress was •raised up to her shoulders•. Although the accused 
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was •pretty high•., his faculties were not impaired., he did not 
stagger., nor talk abnormally or more than usual. He was not •drunk• 
in the opinion of Private Sachs. Miss Keene lost consciousness 
at the camp. Whan she •woke up•., the accused drove her in the com
mand car to her home. They arrived there about 4:30 a.m • ., •Just 
about ~light•. The command car had a value which has been stipu
lated to be in excess of t.50 (R. 23-37., 100; Pros. Eic. P-1). 

Shortly after midnight on 'Z7 March 1944 Corporal Kanaba removed a 
pint of liquor from the filing cabinet in the orderly room., took 
a drink himself', and offered one to Private First Class Thad4eus s. 
Dzierzgowski who had just come off guard duty. The accused, .who 
had meanwhile joined them., also partook of the bottle's contents. 
He., Dzierzgowski., Kanaba., and Spitaleri entered the command car 
and drove to Dublin. In town, upon seeing a soldier on the street., 
the accused ordered the vehicle stopped and proceeded toward the man 
with a fully load.ad .45 caliber pistol pointed directly at him. 
The accused did not have his own cap on but was wearing Dzierzgowski' s . 
fatigue hat. The soldier accosted was not a member of the camp de-

. tacbment. He vras asked for his pass and, u.pon producing it., .he was 
permitted to go on his way. Since the trip to town was allegedly 
•for the purpose of investigating Private lfla:rry GJ Thompson llho was 
on restriction.,• his residence was the next place to be visited by the 
accused and his companions. Upon their arriving at the house., the 
accused went to the front door. For about an hour he talked to a young 
lady who subsequently became Thompson's wife (R. '57-40, 44, 47-49). 

_ Having concluded his conversation, he. reentered the car and 
directed.that it be driven around the corner to a field at the rear 
of the Thompson house. Accompanied by Spitaleri., he walked into 
the thick brush, pulled out his pistol, and fired a shot. After a 
few minutes they returned to the car and went., first, to the Fred 
Roberts Hotel and, secondly., to the New Dublin Hotel. The accused 
■was the only one who went inside». Upon his rejoining his companions., 
they all proceeded to Academy Road. In front of Miss Fowler I s house 
at about 1:30 a.m. the accused drew his pistol and fired five more 
shots in the air. The reason given by him .for this conduct was his 
desire »to put a little life in the town because it was too dead•. 
The car headed back to the camp. Spitaleri and Ka.naba immediately 
went to bed but the accused and Dzierzgowski · •remained in• the arean. 
'lhe accused sought out the Acting Corporal of the Guard arid obtained 
two more shells from him. Having loaded his pistol with these., he 
fired one in front of Post No. 4 and the other in front o:f the tent 
jointly occupied by him and Spitaleri., 11who was acting first sergeant 
at that time•. As a :final bit of horseplay the accused sprayed 
water out of a hand pump at Spitaleri and at Private Charles M. Shuler 
axl orcmed D'Zierzgowski to assist him in throwing buckets of water 
at Shular. _Spitaleri escaped a wetting because of accused's poor 
aim. Shuler., who was not so fortunate, started to chase his· tormen
tors. He and a Private Holfacter ultimately found them aromid the 
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back o:r the latrine near Post No. 4 where they had fallen _to the 
ground. '.!he-accused •either stumbled or couldn't stand up on his 
feet.• After the lapse of a f(:ff( minutes Holfacter obtained a jeep 
and came toward the accused and Dzierzgowsld. in it. They eluded him and 

:,made their way back to the tents. Upon Hol.t:acter• s return trip along · 
- the compaey street, they threw water at_ him also.· The accused seemed 
•to think that it was all. pretty much fun.• He was •under the in!luence 
of intoxicants• (R. 40,-48, 51-55)._ · 

After attending a party at Sessions Lake on l4 April 1944, he 
returned to camp at about midnight.· Private Coeyers and Private 
Turner became involved in an argument. In their presence the accused 
took his pistol out, placed a round of ammunition in its chamber, 
replaced it in his holster, and i.l'lf'ormed Tu;-ner that he was under. 
arrest. The accused had had •too much to drink9 and was •heavily 
into:x:icated.• Hew~ •pretty noisey Lsii/ and was staggering•, but 
he was not disorderly' (R. 56, 100; Pros. Ex:. P-1). 

On 23 .April 1944 he visited the hane o:r Private HeI11"7 K. 
Cox, who had recently been married. · It was purely a social call. 
The accused had provided himself with a quart bottle of whiskey about 

~ three quarters full, and some Pepsi-Cola intended for use as a 
•chaser•. Mrs. Cox and her mother and Miss Fowler were present when 
he arrived. Miss Fowler left early. The accused and Cox •sat there 
talking and k&_pt dr1 ok:1 ng and drinking■• Sometimes the accused 
•didn't even use a chaser•. 'His speech was punctuated with •connnon 
curse words• such as uhell• and •damn•. At about midnight llhen the 
whiskey was • all gone•, he· took his departure. With Cox I s assistance · 
he entered the canmand car. •He turned on the ~tch, threw it in 
reverse, raced "t.m motor and backed into a ditch. He then fell aver 
the wheel.• Cox went to camp, obtained a truck, and returne·d in it 
nth a Private Cordle._ They 11pulled the command car out of the 
ditch•, placed the accused in it, brought him back to camp, and 
helped him to get out of the vehicle (R. 57-61). 

He had used the cOl'.llllland car for his personal purposes on at 
least one other occasion. Chauffeured by Private First Class James 
w. Cudd, he had ridden into town on 7 March 1944 to meet a Miss 
Ru.th Hilbun. While the accused and his •girl friend• enjoyed the 
•picture showtt for two and one half hours, Cudd awaited in the com
mand car. When the accused and Miss Hilbun emerged from the theater, 
they were driven to her homa which was only- three blocks away-. Cudd waited 
another 45 minutes while the accused said •Good-night■ (R. 82-85). 

The accused gambled with enlisted men on 1 .April and 6 May 1944. 
No other officers wei:-e present. 'l'he accused played both dice and 
poker on the first date and poker on the last date. He made, paid, 
and collected bets. These on the first occasion_ranged from ten cents 
to ten dollars (R. 62-73). 
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Not having h~ a furlough for eight months., Spitaleri on,.. . .. 
13 April 1944 requested one of the accused. The accused asked a-what 
was it worth•. Spitaleri1s reply was •$25.oo■• This being acceptable., 
he wired home tor the money. Upon receiving it he gave the accused 
$20, promising to pay the other $5 •later-a. The next day Spitaleri was· 

. granted a furlough for the period between l4 and Z7 April 1944. The 
· money was returned to him in full by Teclmician Fifth Grade Walter · ·, 

Grunow in the •latter part of May or the first part o! June•., on 
the. •day Colonel Armstrong came down for the investigation•. GrunOW' 
had been entrusted by the accused with funds sut:f'icient to repay- this 
and other sums to various individuals. 'l'he original transaction was 

. considered by Spitaleri to be a purchase and not a loan (R. 76-79). 

CUdd on 20 April 1944 asked £or a three day pass to·visit 
his brother at their heme in Spartanburg., South Carolina. The ac
cused stated that he could give only a week end pass., which was 
inadequate for the trip contemplated. Upon CUdd•·s repre~nting that . 
he •couldn't make it * * * without being AWOII' the accused inquired 
how much the longer period ztwas worth•. Since Cudd had only $5 on 
hand., be offered that aum. · The accused did not :torthwith accept it 
but a few minutes later sent Shuler to collect it. The money was 
handed to Shuler and turned over by him. to the accused. The pass 

· was issued. On l June 1944 $10 was paid to Cudd by Shuler who ob
tained it from Grunow. The excess o! $5 was accepted and spent 
(R. 80-82., 85-89). . 

During the evening of 23 April 1944 the accused was heard 
•to mention something about the :f'act he needed money9. Private Jack 
L. Sachs., who had •a little to spare at the time111 

1 offered to lend 
him. $20. The accused accepted and undertook to make repayment the 
following week. 'l'he money was •laid• on his desk that night about. 

.. 2300 o • clock. Next dq Sachs asked him for •a three dE3' pass for a 
consideration.• The accused fixed the price at $15, and., after some 
haggling., · a· sale was consummated. · The pass was issued, and the sum 
agreed upon was deducted. from the aceused•s obli6ation-to Sachs. 'l'he 
balance of $5 was repaid to Sachs at the end of the month. The pur
chase price of $15 has never been returned to him (R. 89-92). · 

Around 6 · May 1944 Sachs and the accused had a conversation in 
Vlbich the latter stated uthat he needed money and that it ,rould be 
a good idea he- thought to give the boys :f'urloughs., 10 days for $20.00., 
ten for twenty he put it.• Two days later they ag_ain talked with one 
another., and Sachs remarked that he ■would take Lthe accusei/ up on the 
·10 for 20 deal.• The accused replied that he would think about it•. 
Acting upon his inStructions., Shuler on 9 May 1944 approached Sachs for 
the $20. Yihen Sachs queried -what for?• Shuler replied., •Give me $20.00 
and you will get a :f'urlough. 11 Upon checking with the accused Sachs was 
told that ~Shuler needed money as his mother was sick or his wife was 
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,sick * * iftl ~ The money was paid, and a pass marked •emergency9 was granted. 
When·tha investigation began., Grunow gave Shuler i20 to deliver to Sachs. 
Shuler made the payment as directed. The money had been obtained by 
Grunow from the accused (R. 92-97). 

4. After having been fully apprised of his rights relative to - · 
testifying or rE'lroa::!njng silent,. the- accused elected to make an unSW'Orn 
,statement. Six other witnesses were presented on his behalt. Private 
Harry G. Thompson testified that ha .was on guard duty on ~ or 2Q. 
February- 1944, that Miss Clyde Keene got out of the command ca.r about 
9 p.m.; that her reputation was that or a •girl around town•, that ha 
saw neither the accused nor Private Sachs, who was the principal ldtnesi;s 
of the disorderly conduct on 26 February 1944, and that, it the accused 
and Miss Keene had come to the camp after midnight, he, Thanpson, 1r0uld 
not have observed them. Private First Class John D. Wilkinson denied . 
that he had given the accused two .45 caliber rounds on Z"/ March 1944, 
but ha had heard the shots fired. In his opinion the accused •acted like · 
he was drunk.• Technician Fifth Grade idmund PodsiadJ.o remembered that 
he had been aroused from his ·sleep on the night on which the accused had 
attempted to drench Shuler but he recal.led nothing of the events occur
ring on l4 April 1944 £orming·the basis of Specification 4 of Charge II. 
Private Burton Conyers admitted that he had been in a •fight• with -
Private Turner that night. The accused had ordered them •to break it 

· · up• and they had obeyed. Although •ha had been d'rj nk:J ng, • ha did not 
swear at them nor was he disorderly in any way. Miss Fowler had been 
at the home of Private Cox on 23 April 1944. She recal.1ed that both 
he and the accused had been· drinking. Then her mother cal.led for -her 
after midnight, the accused was neither drunk nor disorderq. He had 
not indulged in any cursing. Technician Filth Grade Walter Gruno.
testified on!;Y that •M.P. 1 s were stationed in the town of Dublin when 
/J,he accuse~ was commanding officer• (R. 101-109). · 

In his unsworn statement the accused asserted that the gasoline 
poured il;lto Miss Fowler• s car on 21 May 1944 had been purchased at a 
gasoline station and paid for out of his own pocket; that on 26 February 
1944, after ohecld.Dg on a number o:t enlisted m~n in Dllblin, he was 
asked by Sachs to take •over 10- men to the barn dance in._Wrightsville; 
that he agreed to take-them out there·but the driving was done by a 
Private; that Sachs had represented that there was nothing to do and 
no place to go at that hour; that the accused had accamnodated the men 
to bolster their morale; that water was thrown on the night of Z"/ March 
1944 but no shots were fired, and there was •no order of a command car-; 
that Private Holfacter•s use of a jeep was entirely unauthorized; that 
the accused had full possession of his faculties and fell only' because 
of a hQle; that he was not drunk on l4 April 1944; that the fight 
that day had so enraged Private Turner that he threatened to k1l1 
Conyers; that Turner spoke with a knife in his hand; that the ac-
cused o_rdered it tu.med over to him and, upon obtaining it., locked 
it in the sa£e; that his pistol remained in his holster at all times; 
that he had.a few drinks at the Cox home on 23 April 1944 but ha was 
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neither drunk nor disorderly; that he h~d injured himself' when backing 
out o! the driveway because he "swung Lthe ca:iJ back too sharp and the 
left rear wheel went into the ditch11 ; that his feet became •tangled• and 
he fell and in so doing hit his 11head against the tire•; that in making 
his rounds it was necessary to 11 circle 11 the Cox home; that he had 
gambled with enlisted men on 1 April and 6 May 1944; that the only 
other officer in the camp was married and went home each evening; that 
he was •with the. enlisted men so much * * * /jif associated with them in 
camp•; that he •did not do it with the intention of 'Winning"; that he 
always lost., sometimes deliberately; that he had never sold any furloughs 
or passes but had merely bo1Towed money from enlisted men; ·that he al
ways intended to and did pay •it all back"; that on 7 :Marc_h 1944 he 
noticed •a storm CQI!Wlg up•; that, since he was the only one who lmew 
how to operate the auxiliary lighting system, he instructed Cudd to 
call for him at the movies in the event that rain came; that., as the 
accused-was leaving the theater., he met Miss Hilbun; that it was then • 
raining hard; that Cudd came by and •hollered to come on get in•; that 
after looking for enlisted men at the bus station and at the beer gardens., 
the accused had Miss Hilbun., who l.ived only one or two blocks away., taken 
home; that all of his •raistakes• were due to •ignorance"; that., in his 
own words., · 

•I put in a request for combat duty which I have been 
refused on account of my job with the Prisoner of War 
Camp. My recor9-., as far as my duties performed are 
concerned, is excellent plus. This can be proven by 

.. Colonel R. H. Wood at Fort Benning, Georgia. I asked 
permission to leave the M. P. r.etachment to go into the 
Infantry., but was refused. In my present status and 
being ldth the Prisoner of War Camp I knew I could not 
get out of it. I would like to go to combat and serve 
in ariy- way the War tepartment sees fit• (R. 109-ll.4). 

5 • .The Specification,of Charge I alleges that the accused did 
•on or about 21 May 1944 lmOWlllgly and willfully misappropriate ap
proximately ten (10) eallons of gasoline of the value of about two 
dollars and fifty cents ($2.50)., property of the United States furnished 
and intended for the Milltary Service thereof.• This act was set· forth 
as~ violation of Art~cle of War 94. 

Misappropriation is defined in paragraph 1501 of the Manual 
for Courts-Martial, 1928, as •devoting to an unauthorized purpose•. 
The accused knew that the two five-gallon cans of gasoline were property 
of the United States and had been furnished for use in tht auxiliary · 
lighting system and in the motor powering the wood saw. In transferring 
their contents to a civilian automobile., whether hi~ own or_Miss Fowler's 
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he committed an unlawful conversion. It was obviously a diversion to 
•an unauthorized purpose• and in contravention or Article of War 94. 
There is nothing in the record. to indicate that the court erred in · 
disbelieving his unsworn statement that he had purchased the gasoline 
out of his own funds. 

6. Specifications l, 2, and 4 of Charge n allege that the accused 
was •drunk and disorderly in uniform while· in station and in the presence 
of military inferiors• on 26 February, 'Zl Maren, and 14 April 1944, 
respectively. Specification 5 or Charge II alleges that the accused 
was •on or about 23 April 1944 ·drunk and disorderly llhile in uniform at 
the homa of Private Henry K. Cox, Jr., an enlisted man, in the presence 
o:r other persons•. These acts were laid under Article of War 96. 

The only testimony adduced relative to the accused's condition 
on the night o:t 26 February 1944 fails to establish either drunkenness 
or disorderly conduct. True, he was •pretty high• but he did not 
stagger, speak incoherently or more than usual, and his faculties were 
unimpaired. · To the question •He wasn't drunk that night?• Private Sachs 
rendered an unequivocal answer of •No, sir■ • As used by him, the phrase 
•pretty high• does not describe intoxication of the type for which 
punishment may be imposed. 

That the accused was standing •very close• to Miss Keene that night 
and that •her dress was raised up to her shoulders• does not necessarily 
and inescapably lead to an inference of disorderly conduct. She was 
so highly intoxicated that she lost consciousness at the camp~ and 
the disarray of her dress may have been attributable to the inept man
ner in which he was holding her preparatory to her removal to the car. 
The record is legally insufficient to support the finding of guilty 9f 
Specification. l of· Charge n.· 

The court properly found the accused guilty of being~ in 
uniform but not disorderly on 14 April 1944. He was noisy., staggering., 
and 8 heavily intoxicated•. Although he loaded his pistol, he illl!ned- · 
iately replaced. it in his holster and did not again draw it. He did not 
create a scene of any kind, but on the contrary restored peace. and order 
between Turner and Conyers. 

His conduct on both 'Zl March and 23 .April 1944 was obviously 
the result of drunkenness. The pointing of a i'ully loaded pistol at a 
strange soldier., the firing of numerous shots in town and,in camp., and 
the sprqing and throwing of water on his subordinates on the first 
date are all indicia of a mind clouded by intoxicants. The sa.zoo is 
equaJ.+y true of the accused's backing of a command car into a ditch and 
his helpless condition after a long evening at Private Cox's home on 23 
April 1944. In pointing a loaded pistol at a peaceable and law-abiding 
soldier and in wildly and senselessly firing several shots the accused 
was disorderly ·beyond a reasonable doubt. His use of such mild profanity 
as •hell• and •damn• and his backing of a car into a ditch on 23 Apri.1 
1944, were not., on the other hand., either breaches of the public peace.,. . 
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provocative of the reasonable resentment of any witnesses, or shocking 
to the moral standards of the community. the record is legal.ly suf!i
cient to support the finding of guilty o! Specification 2 o! Charge II 
but is legally sufficient to support only so much of the !inding of guilt,
of Speci!ication 5 of Charge IIµ involves a finding of guilty o! being .. 
drunk in ,mi:torm only. 

?. Speci!ications 6 and 7 o! Charge II allege that the accused 
did on or about l April and 6 May 1944, respectively, atwrongfully 
gamble with enlisted men•.· These acts were alleged to be violati(?ns 
of Article of War 96. · 

Gambling by an officer vd.th enlisted men contains the same in-
. herent vices as drinking with, or borrowing from, enlisted men. All 

three offenses tend to weaken respect for authority. They bring the 
commissioned officer into contempt and expose b1m to the secret jeers 
of his subordinates. The victim of drink, financial stringency, or the 
gambling passion is exposed in a moment of weakness to those to whan he 
should be an exemplar qf all soldierly virtues•. The human foibles in 
which enlisted men themselves indulge or which they may freely tolerate 
in other enlisted men cannot be forgiven in an officer. 

This is not the only characteristic· evil of the offense al-
leged~ Gambling with enlisted men, like borrowing !ran them, may be 
the means o! coercing them into an involuntary disposition of their 
funds. The subordinate who is requested to lend or to gamble by his 
superior may hesitate to decline for fear of discrimination or reprisal. 
The prohibition against gambling with enlisted men is essential to the 
adequate protection of the subordinate. · 

The evidence clearly proves- that the accused participated in . 
dice and poker games with enlisted men under his command. The record 
is legally sufficient beyond a reasonable doubt to support the find
ings of guilty of Speci!ications 6 and 7 of Charge II. 

8. Speci!ications 9, 10, ll, and 12 allege that the accused on 
15 April, :lO April, 24 April., and l.3 'May 1944, did aw.rongf'ully exact 

· and receive• from various enlisted men certain sums of money for 
.furloughs and three day passes•. These acts were charged in violation 
o.f Article o.f War 96., 

The testimony o.f several witnesses is clearly and convincingly. 
to the effect that the accused created and maintained a nourishing 
business in the aale of passes and £\lrloughs. His contention that the 
sums paid to him were mere loans rings hollow and, at best, convicts 
him out of his mm mouth·o:r the of'fense of borrowing money from enlisted 
men. i7hen his misbehavior came under investigation, he revealed his 
gullty conscience b,- hastening to return three of the £our amounts he 
had exacted. The $15 paid by Private Sachs on 24 April 1944 was •not 

· refunded even then. 
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9. Specifications 14., 16., and 18 allege that the accused did on 

or-about 26 February., 7 March an4 23 April 1944 llwrongfully and unlaw
fully without the consent of the 0?1I1er., take., carry away and use one 
canmand car., of a value above fifty dollars ($50.00), property of the 
United States .furnished and intended for the military service thereof.• 
These offenses were also laid under Article of War 96. · 

Paragraph 6.!., Army Regulation 850-15., specifically forbids the 
use of Arrrr:, motor vehicles by Arrrr:, personnel for non-military purposes 
with certain exceptions not pertinent here. The accused, as an offi
cer and particularly as the Commanding Officer o! an installation, was 
charged with lmowledge of this prohibition. Nevertheless., in direct 
violation of its terms he used the command car assigned to the camp to 
.facilitate his social activities on the three occasions specified. He 
is guilty beyond a reasonable doubt of the acts alleged in Specifications 
14., 16., and 18 of' Charge II. 

10. The accused is about 25 years old. The records of, the War 
Department show that he had three yeaxs of high school at Avoca.., Penn
sylvt111a; that his la.st civilian job wa.~ that of a gas station attendant; 
that he had enlisted service in the Pennsylvania National Guard .from 
l9Y/ to 1940 and in the .Army from 6 January 1940 to 22 April 1943; that 
he was commissioned a second lieutenant on 23 April 1943; that he has 
been on.active duty as an officer since the last date. 

ll. The court was legally constituted. No errors injurioUBly 
affecting-the substantial rights of the-accused were camnitted during 
the trial. In the opinion of the Board of Review the record of' trial 
•is legal.fy insufficient. to support the :findings of' guilty of Specifio
ation 1 of Charge II; legally sufficient to support only so much of the 
finding of guilty of Specification 5·of Charge II as involves a finding 

. ot being drunk in uni.form only; and legally sufficient to support all 
of the other findings and the sentence and to warrant confirmation there

. of'. Dismissal is authorized upon conviction of a violation of Article 
of War 94 or Article of War 96. 

atn& f'. ~• Advocate, 

/4,(µpdl 4.~ · , .Judge Advocate. 

g~~t(!,,.,,._. Judge _Advoc8:te• 
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SPJGN 
CM 2(/J737 

1st Ind• 

...ar n--ar"'-~nt J .l O O - To the Secret1:1,-.v- of War. 
""'9~ """"' ' ••• • , 12 S£P 1944 _,, 

1. HerEJllith transmitted tor the action ot the President are 
the record ot trial and the opinion ·of the Board of Review in the 
case of Second Lieutenant Edward T. Lillis (0-1797841), Corps or 
llilitacy Police. · 

2. I concur in the opinion ot the Board ot Re'rl.ew that the re
cord or trial is legally insufficient to support the finding of guilty 
or being dnmlc and disorderly on 26 February- 1944 (Spec. 1 1 Chg. n}.; 
legally sufficient to support only so much o~ the :fLnding of guilty ot 
Specification 5., Charge II, alleging that the accused was drunk and dis
orderly -.mile in uniform at the h~ of an anllsted man, as involvee a 
finding of guilt,' of being drunk in uniform; leg~ sufficient to sup
port all or the other findings and the sentence am to warrant confirma
tion thereof. I recommend that the sentence be confirmed but that the 
period of confinement :t>• reduced to three years and that the sentence 
as thus modified be ordered executed. 

J. ~osed are a draft of a letter for ;your signature., trane
mitt:1.Dg the record to the President for hi• action and a tom ot 
Executive action designed to carry into effect the foregoing recom
mendation., should such acti.on meet 111th approval. · · 

~ ~ ... _• o_·_...,.____ 

)Q'ron c. Cramer, 
liajor General., w 

i'he Judge .A.dvocate General• 

.3 Incls. 
Incl l - Record of trial. 
Incl 2 .- Df't. o! ltr.-tor · 

sig. Sec. or War. 
Incl. 3 - Form ot Executive 

action. 

(Findings disapproved in part in a<:cordance rlth recommendation ot 
. The Judge Advocate General. Sentence confirmed rut confinement 
reduced to three years. G.C.M.O_- ,562, 14 Oct 1944) 

·- 14 - I 
••
2,-,.3229-100 ,

I 
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