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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General

Washington, D.C. | ' AR
SPJGH '
2 .
UNITED STATES ) ANTIATRCRAFT ARTILIERY TRAINING CENTER-
' 3 CAMP STEWART, GECRGIA
Ve : .

. ) Trial by G.C.M., convened at
First Lieutenant SCCIT W. ) Camp Stewart, Georgia, 7
KELLY (0-280193) Coast ) July 19Lk. Dismissal, total
Artillery C orps. ) forfeitures and confinement

. ) for one (1) year.

OPINIQN of the BOARD (OF REVIEW
DRIVER, O'CONNOR and LOT TERHOS,Judge Advocates.

1. The Board of Review has examined the record of trial in the case of -
the officer named above and submits this, its opimon, to The Judge A.dvocate
General. .

2. The accused was tried upan the following Charges and Specifications:"
CHARGE It Violation of the 6lst Article of War.

Specificationt In that First ILieutenant Scott W. xem, SL5th Antiair-
craft Artillery Automatic Weapons Battalion,  did without proper
leave absent himself from his organization at Camp Stewart,
Georgia from about 0001 12 June 194k to about 0345 13 June 19kk.

CHARGE II: Violation of the 96th Article of War.

« Specification 1t In that First Lieutenant Scott W.Kelly, 5L5th Antiair-
craft Artillery Automatic Weapons Battalion, did, at Savannsh
Beach, Georgia, on or about 12 June 194, with intent.to deceive
one Mr. Dent, room clerk of the Hotel Tybee, wrongfully and un-

lawfully attempt to register at the Hotel Mee by signing a
fictitious name, to wit, "Lt. Graham®.

Specification 23 In that First Lieutenant Scott W. Kelly, 545th Antiair-
craft Artillery Automatic Weapons Battalion, did, at Savannah
Beach, Beorgia, on or about 12 June 194k wrongfully enter room
number 310 in the Hotel Tybee, without the knowledge or consent of
the omer or management of said hotel.

CHARGE III: Violation of the 95th Article of War.



(2) | |
Specification: In that First Lieutenant Scott W. Kelly, 5L5Sth
- Antisircraft Artillery Automatic Weapons Battalion, did, on
or abéut 12 June 194}, at Savannah,Beach, Georgia, wrongfully

and unlawfully introduce a woman, not his wife, namely, Mrs.
C. J. Leon, in room 310, Hotel Tybee, for immoral purposes.

He pleaded not guilty to all Specificatims and Charges, and was found guilty
of the Specification, Charge I, except "0001 12 June 19LL4", substituting
therefor 0601 12 June 1944*, and guilty of all other Specifications and

of all Charges. Evidence of one previous conviction by a general court-
martial of absence without leave for four days and of the wrongful wearing
of campaign ribbons on two occasions was considered by the court. The ac-
cused was sentenced to dismissal, total forfeitures, and confinememt at hard
lebor for five years. The reviewing authority approved the sentence, but
reduced the period of confinement to one year, ahd forwarded the record of
trial for action under the 48th Article of War. :

3. The evidence for the prosecution is summarized as followss

a. The Specification, Charge I: An extract copy (Ex. P=1) of the
morning report of Headquarters, SL5th Antiaircraft Artillery Autcmatic Weapons:
Battalion, Camp Stewart, Georgia, the organization of accused, shows him
from duty to absent without leave as of 0001 on 12 June 194k Accused was
authorized to be abseut the week-end beginning Saturday, 10 June, as it was
customary for officers to sign out "VOCO® until midnight on Sundays without
a pass. The officers' register (Def. Ex. D-1) shows that accused signed out
at 1430 on 10 June. At 0815 on 12 June (Monday) accused telephoned the
battalion adjutant and stated that he had missed the morning bus, was still
~at Savannah Beach, and would try to return on the 1300 p.m. bus. The

adjubant, First Lieutenant Harry B. Jones, did not remember signing a pass
for accused on 10 June, but it was possible that he had signed one. A Week~
end pass would be good until 0600 on Monday. No recoard of such passes was
kepte At about 0115 on 13 June, Sergeant Edward F. Cottrell, a military
policeman, learned that accused was in the custody of civilian police. When
he went to the police station Sergeant Cottrell saw a pass, good until 0800
on 12 June, which accused had. Accused said it did not mean anything, and
tore it up. At 0345 accused was released, and Sergeant Cottrell took him to
the Fort Screven guardhouse (R, 7-12, l1-2).

. be. The Specifications, Charges IT and ITIt Two enlisted men of
the same orgamization as accused rented roam 310 at the Tybee Beach Hotel,
Savannah Beach, Georgia, on 10 June; accused spent that night with them; at

about 1700 on Sunday, 11 June, they turned in the key; and at that time the
roam was left unlocked (R. 225. ‘

Mrs. Mae Leon, a waitress, testified that she met accused at the
"Brass Rall" at about 8130 p.m. on 12 June, he invited her to have a few drinks
and she accepted. Later, at about 10:00 Pem., she suggested catching a bus
back to Savannah and they had an argument. She had been drinking before she
met accused, and remembered nothing after the ‘argument until she was awakened

-2 -
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"in a hotel room by the manager of the hotel and a policeman. Later,

while in jail, she asked accused how she "got to the room®™ and he told her
"to shut up and go 4o sleep® (R. 35-40). : R
. On the night of 12 June, a little before midnight, James M. Williams,
‘a bell hop at the Hotel Tybee, mst accused in the hotel hallway. “Accused
asked for a pass key to enter room 310 so he could get his cap and tie.
Williams obtained the key at the desk, opened room 310 and stood in the hall -
while accused struck a mateh, found his cap and tle, and came ocut. :
Williams observed a nude "lady” lying on the bede When they came down-
stairs, accused went over to the desk to talk to the clerk. 3r. C. A.

Dent, assistant manager of the hotel, testified that between 11330 p.m.

and midnight the bell boy reported "what was going on in the room",and just
afterward accused came to the desk, wanted to register, and printed

RGraham 1st Lt. Camp Stewart CO"® on a registration card (Ex. P-2). When
accused asked for room 310 Mr. Dent refused him the room, because it had

been reported a woman was there. Accused then wanted to register for "the
girl he had in the room® and stated that he did not .want the room for -
himself, but Mr. Dent told him he would have to get her out of there.

The rate for the room was not mentioned, and Mr. Dent voided the card.

Roam 310 was not rented on 12 June, accused did not register in his om
nze.me,lh and)l{r. Dent did not authorize accused to use any room in the hotel

(Ro -25 . . N ' ’

¥r. J. A. Brown, manager of the hotel, testified that he was ad-
vised by Mr. Dent on the night of 12 June that somecne was in room 310 al-
though it was not rermted. Mr. Bromn went to that room between 11:00 and
11:15 pem., knocked several times but received no answer, and opened the
door with his pass key. He saw a mude woman on the bed, tried wnsuccess-
fully to awaken her, and went downstairs to call the police. He had -
noticed a bag, tie and officer's cap in the room. In about ten minutes he
returned to the room with Mr, Robert F. Smith, a policeman, and found that
the cap, bag and tie were gone. They awakened the woman by using wet
. towels, she dressed, end they took her domstairs. She and the policeman
went out to look for accused. They found him in front of the ®Novelty Bar¥,
and the policeman took accused and the woman to the police station. On
the way there they stopped at the hotel and accused said "Well, you got
me". Mr. Brown had not given accused permission to use the roome On cross-
examination Mre. Brown stated that Mr. Dent hsd not told him there was a ‘
woman in the room, but that someone wanted to use the pass key (R. 25-33).

) When Sergeant Cottrell saw accused at the police station he _
advised accused that “the least he said the better® it would be for him.
Accused volunteered to him that at about 2100 on 12 June he met a ®young
lady™ at the Brass Rail; they had several drinks and became rather in-

. toxicated; they went to room 310 in the Tybee Hotel; and accused went
downstairs for a couple of drinks and retumed to the room. Accused stated
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further that having learned from the bell boy that Mr. Brown had been to
the room, he went to the desk and tried to rent the room, signed the
register, but refused to pay the rate of $7 that was asked for the room.
"Accused said that he was trying to protect the girl and was going to leave
after renting the room (R. 41-45). : '

\

4. Captain Lomer L. Richardson testified far the defense that on
Saturday, 10 June, he went to the battalion adjutant and obtained passes
for himself, accused and another officer, effective from about 1300 on 10
June until 0600 on 12 Juns. The passes were signed by Lieutenant Jones.
The three officers went to Savannah together, accused left the others at_the.
DeSoto Hotel, and the next day, Sunday, Captain Richardson saw him at
Savannah Beach (R. L45-49). : .

Accused testified that on the evening of 12 June he went with a
friend to the Brass Rail, Savannah Beach, for a steak dinner. While wait-
ing he went over to play the slot machines and there met Mrs. Leom. She
had a drink with him, and later came to their table. She had about two more
drinks there. At about 9:00 or 9:30 p.m. accused stated that he was catch-
ing the one o'clock bus, she said she was going on the same bus, and he
suggested that they go to the Hotel Tybee and wait. They had two or three
drinks at the hotel, and Mrs. Leon became "quite intoxicated". Thinking
that she needed to "sleep it off®?, accused took her to room 310, where he
had spent the week-end. Mrs. Leon sat on the bed, "flopped® over and went
to sleep. Accused left his cap, tie and bag in the room, locked the door,
and went down to the bare He did not undress Mrs. Leon nor touch her, and
‘did not remain in the roam more than a few moments (R. 50-52).

He ordered a bottle of beer, went up to the room and knocked but .
received no response, went back downstairs, and waited until about eleven
o'clock. He returned to the roam and knocked several times, found a bell
boy in the hall, and asked that he open room 310 so accused could obtain
ks cap and bage The bell boy left, then returned and unlocked the doore.
When accused entered the room he saw Mrs. Leon on the bed, without any
clothes. She had been fully dressed when he left her previously.. He and
the bell boy looked at each other, said nothing, accused obtained his things,
and went domn to the desk., He registered as Lieutenant Graham, asked for .
room 310, and Btated that he did not want .the room for himself. He did not

- obtain the room, and went to the bus station. He did not have intercourse
with Mrs. Leon (Ro 52-53). .

On cross-examination and examination by the court, accused stated
that he wert to room 310 because friends had occupied it over the week-end
and he knew it was open. Mrs. Leon was able to walk to the hotel. When
She became intoxicated he took her upstairs without registering. He left
her in the room because he intended waking her later to take her out of the
hotel after she had "slept it off®. He did not have consent to use the
room. He signed the register as Iieutenant Graham because he did not want

-4 -
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‘to "pecome involved®. When he saw Mrs. Leon's condition, the only thing
he thought of was to see that she was not disturbed. The reason he did
not take the room when he registered was that the clerk wanted the double -
rate, {7, whereas accused insisted that he did not want it for himself.
When accused went to the desk to register, he did not know that Mr. Brown
had been to ‘the room (Re 53-59). :

S. Sergeant Cottrell, recalled by the prosecution, stated that ac-
cused told him that when he returned to the hotel room from downstairs he
learned from the bell boy that Mr. Browm had visited the room. The

policeman, Smith, recalled by the court, added nothing material to his
original testimony (R. 59-63)« :

6+ @a. The Specification, Charge I: The evidence shows that accused
was absent without leave from sbout 0601 on 12 June 194l to about 0345 on
13 June, as found by the courte Accused did not return to his station at
the expiration of his week-end pass. ) ' :

. b. The Specifications, Charges II and IIIs On the evening of 12
June accused became acquainted with Mrs. Mae Leon while he was in the Brass
Rail at Savannah Beach, Georgia, waiting for his dinner to be served. She -
had two or three drinks with him. Later in the evening he and Mrs. Leon
went to the Hotel Tybee to wait for the one o'clock bus to Savannah, which
both were to take, They had two or three drinks there, and accused then
tock Mrs. Ieon up to room 310 in the hotel, where he had spent the night of
10 June, and which he knew was unlocked. Accused had no consent to use the
rocom and had not registered for it. So far as the hotel mansgement was con-
cornsd it was an unoccupied room. ’

Shertly before midnight accused, who had gone downstairs and re-

turned, askked a bell boy to unlock the room for him so he could get his
bag, tie and cap. The bell boy went to the desk for the pass key and reported
that accused warted to emter the room for that purpose. The manager of the
hotel went to roam 310, opened the door with his pass key, and saw Mrs. Leon
asleep on the bed and completely nude. He locked the door, went back down-
stairs and called the police. The bell boy admitted accused to the Toom,
accused obtained his things and went to the desk. He signed a registration
card in the name of lieutenant Greham (a fictitious name) and asked for
roan 310. When the clerk asked a double rate for the room (according to ac~-
cused) or refused to remt him the room because there was a woman there
(according to the clerk) s the card was volded and accused did not take the
rooms During the conversation accused stated that he did not want the room
for himself, but for the woman in the room. : : )

Accused claimed that he did not take Mrs. Ieon to the room for
immoral purposes, but merely to permit her to sleep off a condition of in-
toxication. He stated that she became quite intoxicated after taking some
drinks at the hotel. All of the surrounding circumstances shown in the
evidence satisfy the Board that the explanation given by accused is not correct.

..5_
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It appears unnecessary to repeat in detail the circuinstances referred to,
other than to state that accused surreptitiously took a woman, wham he had
not known previously, to a hotel room, after having taken a number of
drinks with her. :

The evidence sustains the findings of guilty of both Specifica-
tims, Charge II, and of the Specification, Charge III. However, it becomes
necessary to determine whether the offense involved under Charge III was a
 violation of the 95th Article of War, or only of the 96th Article of War.

In & number of cases instances of 11licit relations with women have been
held to be violations of the 95th Article of War. Usually, the offense has
involved either adultery by a married officer (as in CM 208296, Huskea, 9

BR 1, and CM 228053, Peterson, 16 BR 54 (59)) or publicly introducing as his
wife a woman not in fact his wife (as in CM 227791, Fahres, 15 BR 357, 2
Bull. JAG 14). In the present case accused was not shown to be married, did
not introduce the woman as his wife, and did not make a flagrant display of
" his effort to have illicit relations with her. His offense was an isolated.
instance and not a prolonged course of conducte In the opinion of the Boargd,
it was a violation of the 96th Article of War, rather than of the 95th Ar-
ticle of War (CM 235295, Anderson, 21 BR 369),

7+ The accused is 36 years of age. The records of the Office of The
Adjutant General show his service as follows: Appointed second lieubenant,
Infartry-Reserve, Army of the United States, 1 May 1931; accepted 5 May
19213 appointment terminated 30 April 1936; temporarily appointed first
liestenant, Amy of the United States, 3 October 1942; accepted and active
duby 10 October 1942, o ‘ :

.. 8+ The court was legally constituted. No errors injuriously affect-
ing the substantial rights of accused were committed during the triale The
Board of Review 1s of the opinicn that the record of trial is legally suffi-
clent to support only so much of the findings of guilty of the Specification,
Charge III, and of Charge IIT, as involves a violation of the 96th Article of
War;olegally sufficient to support the findings of guilty of all other
Specifications and Charges; and legally sufficient to support the sentence

and to warrant confirmation thereof Dismissal is :
e - authorized
of a violation of the 6lst or the $6th Article of Ware z 8¢ vpen convicticn

’

%ﬂm ,Judge Advocate.
— - «—/P 4 ' o
s Judge Advocate

—7 ‘
%Q’%m ’ Judgé 'Advocate

Y 6 -
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1lst Ind. '
War Department, J.A.G.O., 2l AUG 19 = To the Secretary of War.

. 1. Herewith transmitted for the action of the President are the record
of trial and the opinion of the Board of Review in the case of First
Lieutenant Scott W. Kelly (0-280193), Coast Artillery Corps.

2. I concur in the opinimn of the Board of Review that the record of
trial is legally sufficiert to support only so much of the findings of guilty
of the Specification, Charge III, and of Charge III, as involves a violation
of the 96th Article of War; legally sufficient to support the findings of
guilty of all other Specifications and Charges; and legally sufficient to -
support the sertence and to warrant confirmation thereof. The accused was
absent without leave for part of a day (Spec., Chg. I), while in that status
wrongfully introduced a woman not his wife into a hotel room for immoral

' purposes (Spec.,. Chg. I11) s entered the room without the knowledge or con=-
sent of the hot el management (spec. 2, Chg. II), and wrongfully attempted to
register for the room in a fictitious name (Spec. 1, Chg. II). Evidence of
one previous canviction by general court-martial of absence without leave for -
four days and of the wrongful wearing of campaign ribbons on two occasions was

~cansidered by the court. The Staff Judge Advocate states in his review that
the accused has also received punishment under the 104th Article of War for
absence without leave, and that it has been learned that a $15 check which

he presented to a bank was returned because of insufficient fundse I recom-
mend that the semtence to dismissal, total forfeitures and confinement at hard
labor for one year be confirmed, that the confinement and forfeitures ad-

Judged be remitted, and that the sentence as thus modified bs carried into
execution.

3+ Inclosed are a draft of a letter for your :signature, tra.nsmifting the
record to the President for his action, and a form of Executive action carry-.
ing into effect the recommendation made above. : .

Q \. @\M‘
¥yron C. Cramer, \

.

3 Incls. Major General, ..
Incl. 1-Rec. of trial. The Judge Advocate General.
Incl. 2-Drft. 1ltr. for sig.

S/, :
Incl, 3-Form of Action.

'(Findings disapproved in part in accordance with recomendation of
The Judge Advocate General. Sentence confirmed btut confinement and
forfeitures remitted. G.C.M.O. 524, 26 Sep 1944)

-7 -






WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
W“hingtcn. D.C.
SPJGK . ~
CM 259778 ' 28 Aug. 1944

ARMY SERVICE FORCES
. THE CAVAIRY SCHOOL

UNITED STATES

Ve
Trial by G.C.M., oconvened at Fort
Riley, Kansas, 12 July 1944, Dis-
missal and confinement at hard hbor
for two (2) years,

Second Lieutensnt DONALD
F. AVERY (0-1031371),
c'.mlry-

Ve N s Nt o N s

OPINICN of the BOARD OF REVIEW
LYON, MOYSE and SONENFIELD, Judge Advooates.

1, The Board of Review has examined the record of trial in the
case of the officer nawed ebove and submits this, its opinion, to The
. Judge Advooate General, .

2. Acoused was tried upbn the following Charges and Specifica-
tions:

CHARGE I: Violetion of the 95th Article of War.

Specificatieon 11 In that Second lieutenant Donald F. Avery,
Cavalry, HBeadquarters, Second Iraining Regiment, Cavalry
Replacement Iraining Center, Fort Riley, Kansas, did,
’ at Modesto, California, on or about & May 1944, with intent
-to defraud, wrongfully and unlawfully make snd utter to The
Anglo California National Bank of Sen Francisco, Modesto
Branch, Modesto, California, a oertain check, in words and
figures as follows, to wits:
Fort Ord.
90-206 MCDESTQ BRANCH 90-266

' Jontersy County Trust & Savings Bank
BodoliefnfeiecheiacaBeRadaCud No. -
Trust and ’
mtioul Savings Association
Fort Ord, Calif.

Fort Ord.
MODESTO, CALIF.. 5 May 1
PAY TO TH2 00.
. ORDER OF Anglo. Ce.lif. Nat, Bank $ 200 ’

Two Hundred and 100 DOLLARS
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" /8/ _Donald F. Ave
2nd Lt. 0-1031371
(Reverse side) '
BANK STAMP

PAY TO THE ORTER OF -

Any Bank, Banker or Trust Co.

All prior endorsements guaranteed
Modesto Office

MAY 5, 1944
THE ANGLO CALIFORNIA NATIONAL BANK
90-293 Successor to 90-~-293
Modesto Trust & Savings Bank

Modesto, California

" and by means thereof, did fraudulently obtain from The

Anglo California Naticnal Bank of San Francisco, Modesto
Branch, Modesto, California, Two Hundred dollars ($200.00),
lawful money of the United States, he the said Second lLieu-

" tenant Donald F. Avery, then well knowing that he did not
"have and not intending that he shculd have any account with

the Monterey County Trust & Savings Bank for the payment
of said check.

Specification 2¢ Similar to Specificaticn 1, but alleging

]

check dated 6 May 1944, drawn on same bank, made and
uttered to The Anglo California Natiomal Bank of San
Francisco, Modesto Branch, Modesto, California, and ob-

taining thereby §550.00.

Specification 3: Similar té Specification 1, but alleging -

check dated 9 May 1944, drawn on same bank, made and
‘uttered to The Anglo California National Bank of San
Francisco, Modesto Branch, Modesto, Califomia, and ob- .
taining thereby $200.00.

. Specification 431 In that Second Lieutenant Donald F, Avery,

Cavalry, Headquarters, Second Training Regiment, Cavalry
Replacement Training Center, Fort Riley, Kansas, did, at
Junction City, Kansas, on or about 9 Juns 1944, with intent
to defraud, wrongfully and unlawfully maks and utter to
Hill's Grill, Junction City, Kansas, & certain check, in
words and figures as follows, to wits

JUNCTION CITY, KANS._Q J 194{,_N0. 23

RS T T  NAL BAN 83-130
- United States Depository

X
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PAY T0 THE
ORDER OF Cash - & 500,
00 '
Five and 100 = = = = = = - - - - DOLLARS
FOR | /8/ _Donald F. Avery

2nd Lt., 0-1031371
" (Reverse side)
/8/ E. C. Randall

and by means therecf, did fraudulently obtain from
Hill's Grill, Junction City, Kansas, Five dollars
($5.00), lawful monsy of the United States, he the

said Second Lieutenant Donald F. Avery, then well know-
ing that he did not have and not intending that he
should have sufficient funds in the First National
Bank for the payment of said check.

Specification 5: Similar to Specification 4, but alleging

check dated 9 June 1944, drawn on First National Bank,
Junction City, Kansas, made and uttered to Hill's Grlll,
Junctian City, Kansas, and obtaining thereby £5.00.

Specification 6: Similar to Specification 4 but alleging

check dated 17 June 1944, drawn on First National
Bank, Junction City, Kansas, made and uttered to
Hill's Grill, Junction City, Kansas, and obtaining
thereby §$5.00.

.Specification 7: Similar to Specification 4, but alleging

" check dated 17 Juns 1944, drawn on the First National
Bank, Junction City, Kansas, made and uttered to
Hood-Spencer Clothing Company, Junction City, Kansas,
and obtaining thereby $15.00.

Specification 8: Similar to Specificaticn 1, but al=-

leging check dated 15 April 1944, drawn on the
National Bank of Washington, Fort Lewis Branch,
Fort Lewis, Washington, mads and uttered to Monte
Schach, 733 10th Street, Modesto, California, and
obtaining thereby $20.00

Specification 9: Similar to Specification 1, but al-

leging check dated 19 April 1944, drawn on the
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Nationsl Bank of Weshingten, Fort Lewis Branch,

. Fort Lewis, Washington, made and uttered to Monte
Schach, 733 10th Street, Modesto, Califomia, and
obtaining thereby $15.00.

CHARGE IIs Violation of the 96th Artiocle of War,

Spascifiocation 13 In that Second Lisutenant Donald F.
Avery, Cavelry, Headquarters, Second Training Regi-
ment, Cavalry Replacement ITraining Center, Forlt'
Riley, Kansas, having been restricted to the limits
of the Cavalry Replacement Tralning Center, Fort
Riley, Kansas, did, at Fort Riley, Kausas, on or
about 17 June 1944, break said restriotion by going
to JAmotion City, Kensas.

Specifioation 23 In that Second Lieutenant Donald F.
Avery, Cavalry, Headquarters, Second Training
Regiment, Cavalry Replacement Training Center,
Fort Rlley, Kansas, having been restricted to
the limits of the Cawalry Replecement Training
Center, Fort Riley, Kansas, did, at Fort Riley,
EKansas, on or about 18 June 1944, bresk said
restriotion by going to Junction City, Kansas.

He pleaded not guilty to and was found gullty of all Charges and
Specifications. No evidence of previous conviotions was introduoced.
Be was sentenced to dismissal and oconfinement at hard labor fer

two (2) years. The reviewing authority approved the sentence and
forwarded the record of trial for action wnder Artiole of War 48,

$. Summary of the evidenos.

“as offcases will be set forth in the ohronological order of
their ocourrence, rather than as they appear on the Charge Sheet,

8. Speoificetions 8 and 9, Charge I, (Making snd uttering
sheck for $<0 on 15 April » and for $15 on 19 April 1944, when he
had no account in bank upon which they were drswn).

On 15 April, 1944, asccused requested one Monte Schach, owner
and operator of Monte's Watch Repeir Shop in Modesto, Califernias,
to cash a cheok. He made out a check for $20, on & “universal check

-
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form® payable to Schach's order, and dramn on the Fort Lewls Branch
of the National Bank of Washington, (Pros. Ex. C) and ®represented®
at the time that the check would be paid by that bank, .Accused
received $20/in cash for the check. Although propsrly indorsed by
Schach and presented through normal banking channels, the check
was returned to Schach by the drawee bank with the pencilled nOt&-
tion on it, ®no account® (Pros. Ex..A).

On 19 April, 1944, accused requested Schach to cash another
check. He made out one for $15, payable to Schach's order, on
the same bank and with a similar representation as to payment.
This check was on a blank check form of the Oakdale Branch of the Bank
of America, but these words were lined out and the words, ®National
Bank of Wash. Fort Lewis Branch®, inserted (Pros. Ex. D). -Accused
received §15 in cash for this check. Although properly indorsed by
- Schach and presented through normal banking channels, this check
was also returned to Schach by the drawee bank with the notation,
®no account®* (Pros. Ix. A).

An examination of the records of the Fort Lewis Branch of the
National Bank of Washington shows that accused maintained an ac-
count there from 4 September, 1942, to 2 December, 1943. (m the
latter date it was closed by the bank, and a check for the balance
then in it mailed to accused. Since that time he has had no account
there and has not been authorized to draw against any funds belong-
ing to or om deposit in that bank (Pros. Ex. B).

After both these checks had been returned wmpaid to Schach, he
mcontacted? accused, who stated that ®there was money in the Nation-
al Bank of Wasb.ington' and that he ®would come in and see him (Schach)
and get the matter straightened out®. Accused did not do so, and
Schach never received any money for either check (Pros. Ex. A).

b. Specifications 1, 2 and 3, Charge I. (Making and uttering
checks for {200 on 5 May, 1944, for $550 on 6 May, 1944, and for $200
on 9 }j{ay, 1944, when he had no account in bank upon which they were
drawn . ’ ‘

. On 15 April, 1944, accused purchased a 1941 Chevrolet coupe from
one Fred A. Seeley, an automobile dealer of Modesto, California, on a
conditional sales contract. Mr. Seeley ®discounted* the gontract at
the Modesto Branch of the Anglo-California National Bank of San Fran-
cisco., 7The manager of the Contract Department of the Modesto branch of
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this bank was Mr. Elvyn Carl Evers, who had personal knowledgze of the
transactions. On 5 May, accused called at Mr. Evers! office, identified
himself, and requssted that the bank cash a $200 check for him. Ac-
cused made out a check for .that amount on a printed check form of the
HModesto Branch of the Bank of America, National Trust and Savings .
Association, and received %200 in United States currency (Pros. Exs. >
E, H).

" On the same day, this check was indorsed and presented to the
Bank of -America for payment, which was refused, and the check returned,
marked ®no account®. Accused was immediately ®contacted? by the .
ilodesto branch of the Anglo-California Bank. He said that he should have
déleted the name of the Bank of America on the check form and should have
substituted therefor the name of the onterey County Trust and Savings
Bank.. On accused's "instructions¥, such a change was made in the check
#py an official® of the Modesto branch of the Anglo-California Bank.
The check in its changed form was submitted [Eiobably together with the
check next to be discusseg7'by the Anglo-California Bank to the new drawee
bank, the rort Ord branch of the ifonterey County Trust and Savings Bank.
It was returned unpaid and marked %Unable to locate account? (Pros. Exs.
E, H)o N M 1

On 6 May, 1944 accused again appeared at the odesto Branch of the
Anglo-California Bank and asked that the bank cash a check for him. On
a printed check form of the Modesto branch of the Bank of America, cn
which he had lined out the name of the bank and had inserted the name of
the Fort Ord branch of the llonterey County irust and Savings Zank,
accused made out a check for $550, and received that amount in United
States currency. This check was presented to the drawee bank ®through
normal banking channels?, and on § ifay, 1944, returned by it unpald and
marked, #Unable to locate account® (Pros. Exs. E, I).

On 9 May, 1944, accused again called at the Modesto Branch of the
© Anglo-California Fank., A payment of %about {757 was due on his auto-
mobile contract. He made out a check for {200 on another printed form
of the lLiodesto branch of the Bank of America, again with that bank's
name lined out and that of the ionterey County Trust and Savings Bank!'s
Fort Ord branch inserted. The amount of the car payment was deducted,
and accused received the balance of 3about $1252 in United States cur-
rency. This check was presented to the drawee bank #through normal
bankinz channels®, and on 20 May, 1944, returned by it marked, *Unable
to locate account® (Pros. Exs. E, J).

- The stipulated testimony of Mr. H. J. Tanner, manager of the Army
Branch of the Monterey County Trust and Savings Bank of Fort Ord,
California, shows that accused has never had an account with that bank or
been authorized to draw against any funds belonging to or on deposit
with the bank (Pros. ix. F). The Anglo-California Bank has never been
reimbursgd by accused for the moneys received by him (Pros. Ex. E).
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On 29 June, 1944, an investigation was conducted at Fort Riley,
Kansas, by Mejor Charles L. Schmucker, Inspector General's Department,
concerning the abgqve and other financial irregularities on accused's
part. After a proper explanation to him of his rights, accused vol= :
untarily made a statement. It was later reduced to writing and
signed by him (Pros. Exs. Q, R)s

In this statement accused admitted the making of all th.ree checks
and the receipt by him of the amounts thereof, in the manner described
by Mr. Evers. He further admitted that at the time he gave the checks,
he had no funds in the Monterey County Bank with which they could be
paid. He used the §$200 received on the first one for his #personal
benefit®, the £550 received on the second check as a down~payment for
the purchase of the 1941 Chevrolet coupe froam Mr. Seeley, and the
balance of §125 received on the third check for his omn *benefit®
(Pros- m. R)o

c. Specifications 4, 5 and 6, Charge I. (Making and uttering two
checks for $5 each on 9 June, 1944 and one check for 5 on 18 June, 1944,

without having sufficient funds.in the bank upon which they.were drawn).

Mr. E. C. Randall was the operator of Hill's Griil, at Junction
City, Kansas. Accused was in his establishment on the evening of 9
June, 1944, and asked Randall to cash a check., Rendall said that he
would cash one for a small amount, so accused took a check from his =~
check book, and wrote a check for §5, payable to cash. It was drasmn - -
on the First National Bank of Junction City, Kansas, Randall gave him
$5 (R. 13-15; Pros. Ex. K). R

Later in the evening accused came back to Randall, and said that
%he would have to have a little more cash®., Randall cashed another
check for accused, similar in amount and in other respects to the
previous one (R. 15; Pros. Ex. L). Randall deposited both checks in his -
account in the First National Bank on the next day. They were subse~
quently returned to him unpaid (R. 16).

- Accused was again in Mr. Randall's grill on 18 June, 1944, and
asked Randall to cash another check. Randall pointed out the fact that
he already held two unpaid checks written by accused. Accused said that
he had ¥put money in the bank to take these all up®. Randall reascned
that "it might be a good way to get what I have already got out®, and
agreed to cash another check. Accused made out a check for $5 on a
check form of the First Kational Bank of Junction City. He gave it in
payment for some meals he had just ordered, and received the balance
in change (E. 17, 18; Pros. Ex. M). The name of the payee, which had
been left blank, was filled in by Randall with the words, ®#Hill's
Grill®., The following ionday Randall presented all three checks -to the
bank. Payment was again refused. hLandall was never paid the amount
of the checks (R. 17-19).
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S l!r. B. D. Adams, Cashier of the First National Bank of Junction -
City, testified from the records of the bank. ' He stated that they
showed ascused!s account to be overdrawn by 12.# on 9 June, to have

& balance o£77¢on12June,abalanceot2¢cn17 and 18 Juns, and

to be overdrawn 48¢ on 20 June (R. 22, 23). 'Items returned by the
bank incurred s 25¢ service charge. The ladger showed ocne such charge
on” 12 June and another ocn 19 June. It did not show payment of any §5
check on 12 June. The items were retumed‘ because of :Lnsufficient
funds (R. 2, 23)e

- Major Sch:mcker had made an investigation of accused's check
issuing proclivities om 17 June, 1944, as well as the one of 29
Juns, ' In a stipulation concerning testimony he would have given
from the witnass sta.nd, it is stated: .

'That during this conversation of 17' June, 1944,
Iieutenant Avery stated that his bank balance at that
" time was overdrawn, and that he knew he had no money in
the bank on that date® (Pros. Ex. N).

While it is not clear from ths wording of the rest of the stipula~ .
tion what was meant by %at that time® and #on that date®, it is certain
that the reference must be to the checks mentioned in Specifications 4
and 5, for accused had no account at &ll in the bank involved in Speci-
fications 1, 2 and 3, and had not yet issued the checks involved in
Specifications 6 and 7. It does not, however, appear from the stipu~--
lation itself or from the testimony of Major Sylvio O. Bousquin, Adjutant
Genérpdl's Department, who was present at the investigation, that accused
was warned of his rights before he made the statement quoted above (R. 24~
27; Pros. Ex. N).

d. Specification 7, Charge I. (Making and uttering a check for
$15 on 17 June, 1944, without having sufficient funds in the bank upon
which it was dram).

© Mr. Dan Spencer was & partner in the firm of Hood-Spencer Clothing
Company, Junction City, Kansas, Accused, who had previously purchased
uwniforms from that store, went into the store om the evening of 17
June 1944, and asked Mr. Spencer to cash a check for §15. Mr. Spencer
directed one of his clerks to do so. Accused wrote a check for that
amount, payable to ®Hood and Spencer's Clothiers®, on a check form of the
First National Bank. of Junction City, and recelved $15 in cash. MNr.
Spencer deposited the check by mail with the drawee bank, which sub-
sequently returned 1t unpaid. Upon its being presented again du.rlng
the early part of July, it was paid by the bank (R. 19=21; Pros. Ex. 0).

The testimony of Mr. Adams in (c), above, is applicable to this
Specification as well as Specifications 4, 5 and 6. He also testified

that tiis check was returned to the payee becauss of insufficient funds
with which to pay it (R. 24).
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In the investigation conducted on 29 June by Major Schmucker,
prior to which accused was properly advised of his rights, he admitted
making and uttering the chsck, receiving {15.therefor, and admitted
that he knew that he did not have sufficient funds in the bank to pay
_ it and that he used the money for his own benefit (Pros.- Ex. R).

e. Specifications 1 and 2, Charge II. (Breach of restrictions
on 17 June and 18 June, 1944). ' .

On the morning of 17 June, 1944 accused was called to the office
.of 2Colonel Haldeman®, the Executive Officer of the Cavalry Bsplace-
ment Training Center, Fort Rilsy, Kansas, Colonsel Haldeman notified
accused that he was restricted to the limits of the Replacement
Training Center until further notice (R. 25). In the afternoon of the
_same day accused was recalled to the colonel's office. This time hs
was given a written order of restriction to the same limits (although
Major Bousquin testifiéd that it was to his barracks and mess hall).
The order was ®by command of Brigadier General Strong®. Accused
acknowledged its receipt (R. 25, 26; Pros. Ex. P). :

Accused admitted in his ‘statement to Major Schmucker on 29 June
that on the evening of 17 Juns he went to Junction City, Kansas despite
the restriction, and there presented to Mr. Spencer the $15 check which .
is the subject of Specification 7, Charge I (Pros. Ex. R).

First Lieutenant James R. Mulligan, Cavalry, testified that he saw
accused in Hill's Grill on 18 Juns. Asked by another officer whether
he was not under restriction, accused said that he. was, but that it had
been *temporarily lifted* (R. 27, 28). Further evidence of accused's
presence in Junction City on 18 June may be found in the testimony of
Mr. Randall concerning the check which 1s the subject of Specifn.cation
6, Charge I (R. 16-18). -

Evidence for defense.

Accused!s i'ights as a witness were properly exﬁlained to hi.m by the
Iaw Member. He elected to take the stand and testify (R. 29)e o

He offered no explanation of the checks concerned in Specifications
8 and 9, Chargs I.

At the time he wrote the checks *on ths bank at Modesto, Califor-
nia¥ (Specifications 1, 2 and 3, Charge I), he intended to get some
money from his father and to make deposits to cover them (R. 30, 31).

He admitted that he did not get in touch with his father before he
wrote them, and that his #*intentions were just based on the belief that
he (his father) would pay them®. He did not have an opportunity to
arrange with his father to get the money prior to being transferred
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fran California to Kansas, but was sent before a Board of Medical
Officers after undergoing an operaticn on his leg, and then ordered to
Kansas on limited duty before he had a chance to secure the monsy from
‘his father or to get in touch with the bank (R. 30-32).

He had an account with the First National Bank in Junction City,
and was of the opinion when he wrote #the first® check on it (Speci~
fication 4) that he had sufficient funds. /Presumably accused alsg
referred to the check in Specification 5, written the same eve
(R. 30). He admitted that when he wrote ®the last two checks®
(Specifications 6 and 7) he did not think he had enough money to

pay them (H. 32). The Hood-Spencer Company was paid $15 cn 1 July

(Re 3QQ

He had written to his father since the investigation of the
charges and had been promised money with which to make restitution on
the unpaid checks., He intended to do so. This was the first time
such a thing had happened in his 3% years in the Army. He asked not to
be separated from the military service (R. 30, 31).

He admitted breach of restrictions, but could give no reason for
h&vmg done SO (Ro 33)0

4. The evidence requires no comment, except as to that in sup-
port of Specifications 4 and 5 of Charge I, and the Specifications of
Charge II. All other Specifications are amply proved by the prosecu-
tion's evidence, accused's admissions to Major Schmucker, and his own
testimony on the stand, wherein it is shown as to Specifications 1, 2,
3, 8 and 9 that he had no accounts in the drawee banks, and as to
Specifications 6 and 7 that he knew he had not sufficient funds in his
account., Such conduct was a flagrant violation of the standards ex~-
pected of an officer and a gentleman, and of Article of War 95.

Accused claimed that he thought he had enough money in his ac-

- count when he issued the checks which are the subject of Specificatioms

4 and 5 of Charge I. The Board of Review has disregarded -his admission
to Major Schmucker on 17 June that he knew his account was overdrawn,
for the reason that there is no showing that accused was warned before=-
hand of his rizhts. Mr. Adams! testimony does not show the status of
accused!s account prior to 9 June. But based upon accused's demon-
strated banking habits in other banks; ‘and his startling disregard for
truth prior to that time, we are not surprised that the court rejected
his statement that he thought his account was sufficient. The record
as a whole contains facts from which his knowledge of its status may
be fairly inferred, without doing violence to reason. Ve hold violations
of Article of War 95 to have been proved with respect to Specifications
4 and 5 of Charge I.
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It was not shown clearly that Colonel Haldeman had the authority
to order accused into restriction. He told accused, however, that the
order was by the commanding officer, and the written order delivered
to accused so stated. . An arrest or restriction will be presumed legal
_unless otherwise clearly shomn (MCM, 1928, p. 154). We hold the
restriction to have been valid, and accused's breaches of it violations
of Article of War 96. ‘ -

5. War Department records show tha.t accused is 24 3/12 years of
age. He is a high school graduate, but did not attend college. In
civilian 1life he worked as a gascline station attendant and truck
driver. He enlisted in the Wyoming National -Guard on 2 May, 1939, entered
federal service on 24 February, 1941l. He was & technical sergeant at
the time he was selected to attend the Cavalry School, Fort.Rlley, Kan-
sas, from which school he was graduated and commissioned a second lieu-
tenant, Cavalry, on 14 January, 1943. The records also disclose corres—
pondence concerning another unpaid check for $18, given by accused to
The Olympia Garage, Olympia, Washington.

6. The court was legally constituted and had Jurisdiction of
the person and the offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial, In
the opinion of the Board of Review the record of trial is legally
sufficient to support the findings of gullty and the sentence and
to warrant confirmation thereof. Dismissal is authorized upon
conviction of violation of Article of War 96 and mandatory upon con-
viction of violation of Article of War 95,

7‘4«‘4 C - }"S ,"Judge Advocate.

. : 7 =
W&Zm Judge Advocate.
/M Advocate.

-10 -
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1st Ind.

War Department, JoA.G.0., . SEP {344 - To the Secretary of War,

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second lieutenant Donald F. Avery (0-1031371), Cavalry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally suffiecient to support the findings of guilty and the
sentence and to warrant confirmestion thersof. All of accused's finan-
cial irregularities, however, were charged as violations of Article of
War 95, for which the only penalty is dismissal. While the breaches of
restrictions in violation of Article of War 96 will support the confine-
ment imposed, such confinement is cbviously in excess of the gravity of
these offenses and in a2ll probability is predicated upon accused's finane
- clel irregularities. Solely for these reasons, I recommend that the sen=
tence be confirmed, but that the period of confinement be reduced to one
year, that the United States Disciplinery Barracks, Fort leavenworth,
Eansas, be designated as the place of confinement, end that the semtence
as thus modified be carried into execution.:

3. Inclossd are a dreft of a letter for your signature transmitting
the record to the Presideht for his action and a form of Exscutive action
designed to carry into effect the recommendation hereinabove made, should
such action meet with spproval.

\’L/d~—3~avxa R N ola,
Myron C, Cramer,
Mgjor General,
3 Incls. " The Judge Advocate General.
Inel.l-Record of trisl.
Inel.2-Drft, of ltr. for
sig. Sec, of War,
Incl.3~Fom of Ex. action. .

(Sentence confirmed but confinement reduced to one year.
G.C.M.0. 558, 14 Oct 1944)

e1ll -
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VAR DEPART. 1T
Army Service Forces
In the Office of The Judge Advocate General .
Vlasaington, D.C. (21)

SPJGQ . . ' ’
CM 259739 o ~ 4" AUG 1944

UNITED STATES PIRSIAN GULF COMMAND

Canp Amirabad, Teheran, Iran,
28 June 1944. To be shot to
death with musketry.

Genéral Prisoner JOSEFPH M

v. oo ) Trial by C—.C.M., convened at
)
)
BIAICH. )

OPINION of the BOARD OF RAVIEW
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates.

1. The Board of Review has examined the recorclef trial in the
case of the soldier mamed above and submits this, its opmlon, to The
Judge Advocate General.

o 2« The accused was .tried upon the following Charges and Specifi-
' cations: - ' '

CHARGE I: Violation of the 58th Article of War.b- '

Specificationy In that General Prisoner Joseph . Blaich,
then Private, 1508th Engineer (Water Supply) Company,
did at Camp Amirabad, Teheran, Iran, on or about 21
April 1944 desert the service of the United States and -
did remain absent in desertion until he was apprehended
at Teheran, Iran, on or about 20 }ay 19A4.

CHARGE II; Violation of the 69th Article of War,
; ! el . .
Specifications In that General Prisoner Joseph M., Blaich,
then Private, 1508th Eagineer (Vater Supply) Company,
having been duly placed in confinement in the Post .-
Guardhouse, Camp Amirabad, Teheran, Iran, on or about
5 February 1944 did at Camp Amirabad, Teheran, Iran,.
on or about 21 April 1944 escape from said confinement
before he was set at 11berty by proper authority.

CHARGE IIIs V:Lola‘bion of the 84th Article of Jar.
(Finding of not guilty.) ,

A Specifications (Finding of not guilty.)
. He pleaded not guilty to all Charges and Specifications; he was found

not guilty ot Charge III and its Specification, but guilty of all other
Charges and Specifications. Evidence was introduced of two previous
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conv:Lctlons by courts-martials (a) AWOL, in violation of Article of

Jar 61 — trial before.Summary Court; (b) failure to obey a lawful com-
mand of his superior officer, in violatlon of Article of Har 64, and
AJOL, in violation of Article of War 61 - trial by General Court-
_lartial, In the instant case he was sentenced to be shot to death
with musketry. The reviewing authority approved the sentence and
forvarded the record of trial for action under Article of Uar 4d.

3. Bvidence for the prosecutlom

Accused, at the time a private in the 1508th tngineer Vater-
Supply Company, Arfny of the United States (R. 8, 10), was placed in
confinement in the Post Guard House, Camp &nirabad, Teharan, Iran, as
an "unsentenced" prisoner (R. 37) on 5 February 1941-,, as shovm by a
duly authenticated extract copy of the morning report of his organiza-
tion and by the testimony of First ILieutenant 0lin S. Valrath, Police
and Prison Officer at Canp Amirabad (R. 8, 11, 29, ix. 2). A sentence
that he be dishonorably discharged the service, forfeit all pay and
dllowances due or to become due, and be coni'inedvat hard labor at such
place as the reviewing authority might direct for a period of one year
was ddjudged a.gainst hlm by general court-martial on 14 lMarch 1944
(fs 26,.1x, 1), This sentence was approved and ordered exescuted by
the reviewing authorlty on 28 April 1944, but the execution of that
portion thereof adjudging dishonorable discharge was suspended until
accused's release fyom coniinement (R. 206, kx. 1), After such sentence
was adjudged against him on 14 lMarch 1944, accused was held in the.
above-mentioned guardhouse as a "sentenced" prisoner (H. 37). Neither
the commanding officer of Camp Amirabad, Iieutenant Colonel Gordon D.
Cornell (R. 7), nor the Police ard Prison Officer, Iieutcnant Valrath
(R. 7-11), nor the Police and Prison (or Provost) Sergeant, Sergeant
John Kozloski (R, 12, 13), nor, co far as the record discloses, any
other person of authority, either released, or ordered the release of,
accused from confinement at any time after 5 February 1944, the initial
date of his coniinement. Accused was still in confinement and was ob-
"~ served by Sergeant Kozloski to be present in the above-mentioned guard-
house as late as 6130 p.m. on 2L April 1944 (R. 7, 15).. He failed to
answer roll call on the morning of 22 April 1944, whereupon Sergeant
Kozloski imnediately made a search of the guardhouse premises without
finding him (R. 12, 15). Two wires near the cell block vere found to
be cut, furm.shmg an avenue of escape (K. 13). .

Second L:L’eutenant George R. James, of the filitary Police,
Sergeant Kozloski, Private Willard L. Burch, and others commenced a
search for accused in the city of Teheran and surrounding territory
soon after discovering his escave on 22 April 1944, which search
Lieutenant James continued for approximately a month, but they failed
to find him (R. 12, 13, 15, 16, 23, 24). Accused remained absent from
the guardhouse untll 20 liay 19.44 (R. 13), on which date he was returned
to confinement after having been apprehended by Lieutenant Valrath in
the home of fichel Akhverdoff, in Teheran, Iran (R. 8, 9, 20, 21),

»

-.2"
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. At the time of his apprehension accused was dressed in civ-
ilian clothes, which were produced in court and identified by Lieutenant
Walrath (R. 9).

It was stipulated that if Alton L. Stewart, a general prisoner,
were present in court as a witness, he would testiiy to substantially -
"the ‘following (R. 26). During the evening of 21 4pril 1944, he and
accused, of their own accord and without the permission of anyone, es—~
caped through a hole in the guardhouse wall from confinement in the Post
Guardhouse, Camp -Amirabad, Teheran, Iran, and went, to a house on Tabriz
Avenue in the city of Teheran, where they found ane Stanko Perkovic and
another man, with both of whom accused was apparently acquainted., Theay
arrived at this house between 1140 and 2300 a.m. of 22 April 1944 and -
departed at about 2:15 the same moraning. Whlle there, accused changed
into civilian clothes supplied by Perkovic, gave the latter 1000 Rls,
with which to purchase shoes for him, and, when he departed, lei‘t his
Q0D pants and shirt with Psrkovic.

Accused was seen an the balcony of Perkovic's house ‘on the
mornlng of 23 April 1944 by lrs. klizabeta Rukli (R. 18). He represented
to her that he was a guest (R..18) and told her that he was barefoot and
had no shoes (R. 19). Irs. Rukli procured a pair of new shoes from
Perkovic!s room and gave them to accused (R, 19)., Accused was dressed
in civilian clothes at the time (R. 18).

Private Burch and Lieutenant James discovered an 0D shirt, 0D
trousers, an 0D woolen hat, underwear, socks, and a pair.of shoes, all
government issue, in Stanko Perkovic's house on the morning of 22 April
1944 (R. 16, 23, 24). This wearing apparel contained no marks from
which they could determine ownership. They carried it to the military

police station in Teheran (R. 17, 25). .

While accused was required to wear fatigue clothes while in
"canfinement and was not ordinarily allowed access to his other clothing,
he had had access to his other military clothes m l*rlday night, 21 -
April 1944, in preparation for an lnspectlon to be held the following
: day (R 14) .

(i 8 or 9 May 1944 accused appeared at the home of Akhverdoff,
where he was subsequently apprehended, and wanted to rent a room, but
Akhverdoff had none to rent (R. 2). Accused was dressed in’ civilian
clothes at the time, as well as upon each occasion thereafter when
Akhverdoff saw him, and, despite the fact that Akhverdoff had khown
_ him as a soldier since September of 1943, accused offered no explanation
for being out of wniform (R. 20, 22). '

Statements voluntaril'y' made by accused in the Provost Marshal's
Office on 20 lmy 1944, after Article of var 24 had been read and explained
to him, were testified to by Captain Harold A. Delaney, Accused stated

-

-3-
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that Stewart had asked him to return to the guardhouse with him (R. 27)
but he was not so disposed, and Stewart returned alone (R. 23). Accused
also represented either that he was trying, or that he had thought he
mizht try, to get to Baghdad and from there through Basra to Jugoslavia
(R. 28). He further stated that he did not think he could desert the
service of the United States, because he was already a prisoner. He
had already been sentenced, thought he had lost his citizenship, and
was under the.impression tha.t he was not, and could not be, in the Army
(R, 28).

4. Evidence for the defensey

Sergeant Kozloski and Lieutenant VWalrath, both of whom had
testified for the prosecution, were called as witnesses for the defense.
Sergeant Kozloskl testified that in so far as he was concerned accused
had been a satisfactory prisoner and had been treated by him just like
the other prisoners, but that he had seen Lieutenant Valrath treat *
accused in a harsher manner than he did other prisoners (R. 30), in that
the Lieutenant had reprimanded accused, had told him that he was doing
things he should not be doing, and that he was the worst prisoner in the
stockade (R. 31). This appeared to affect accused very adversely (R.
31) and it was apparent that he did not have "much use" for Lieutenant
Talrath (R. 32). On cross-examination, the witness admitted that upon
one occasion accused had refused to eat for nine meals (R. 32). :

Lleutenant Walrath aamltted that he had repeatedly punished
and reprimanded accused (R. 34). In explanation of this, he testified
that accused had been "anything but a good prisoner®; that he was the
worst prisoner with whom he had come in contact in four years of mili-
tary police work; that accused had been belligerent, had lied, had been
disorderly, and had broken every regulation of the stockade (R 34).
Lieutenant Walrath further admitted that upon me occasion he made
known to accused that he was conducting an investisation to determine
if accused had been connected with the commission of certain thefts
(R. 35). On cross-examination the witness testified that while in
confinement accused had been guilty of, and had been punished for, send-
ing and receiving uncensored mail to persons outside the guardhouse in
direct contravention of orders. Accused had pald one of the guards to 7.
carry these letters for him (R. 32).

Having been apprised of his rights as a witness, accused elected
to make an unsworn statement, which was substantially as follows:
During the month' of llarch 1944 he was tried and convicted by a general
court-martial and was sentenced to be dishonorably discharged the ser-
vice and to be confined at hard labor for me year; and was thereupon
returned to the guardhouse (&, 38), He thoughtthat he was no longer
a citizen of the United States and was no longer in the Amy after this .
sentence was adJudged against him by the court (R. 38)

-

-4 -
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Lieutenant Walrath talked to him in a sarcastic manner the -
first day accused was confined in the guardhousse. Some five days later
Lieutenant talrath told accused that "he had two LP's stationed at
the gate" who would swear that they had seen accused %“zo out with a
truck and drive to a place in Darband" and there sell packages of sugar.
"It hurt® accused "to be addressed that way" (R. 39). Then, without
any explanation, accused was placed in solitary confinement and was not
allowed to have visitors of any kind, either civilian or military (R.
39). His requests to see his lawyer and a particular captain brought
no results (R. 39). His request to be carried before the prison officer
(Lt. Vialrath) was granted, but when he got there, the latter told him
to "shut up and get out", that he did not want to see him (R. 39).
Accused was thereafter detailed under guard to water trees for a period
of approximately one month., "In many other ways that are hard to ex-
plain with words" Lieutenant Walrath "mistreated" accused (R. 39).

Since he "had to get a few things in town" and could not con-
tact anyone outside the guardhouse, accused talked to Stewart and pro-
nised him a watch to go to town with him (R. 39). "So when this certain
day came" he "and Stewart went out" (R. 39). Stewart returned but
accused did not (R. 39). The man Y“who was supposed to have® accused's
"stuff" was not at home so accused had to await his return (R. 39).

He left his uniform where he got the civilian clothes and made
no effort to get it back because he knew the ifilitary Police had taken
it into their possession (E. 39). It was because of this that he had to

 remain in civilian clothes (R. 39). :

Accused intended to return to camp, but not to the guardhouse,
as soon as he had succeeded in getting his "things" and in paying some
debts he owed in town (B, 40). He was not going to return to the guard-
house because he knew he could not expect anything there (R. 40). He
hoped, instead, to contact .some oificers whom he knew and whom he hoped
would aid him by either procuring his removal from the guardhouse or by
effecting some improvement in his relations with Lieutenant VWalrath (R.
40). He went to town in order to (a) escape Lieutenant Valrath and (b)
to obtain his (accused's) possessions (R. 40). ' -

_ Accused knew a search was being made for him the first day after
his escape but did not realize the seriousness oi his offense., He heard
after five days that the searchers were going to get him dead or alive,
and he was thereafter afraid of being shot if apprehended before he had
contacted the officers he wished to contact in camp (E. 40).

: N ,
'  Vhen accused was returned to the guardhouse after the escape
here involved, Lieutenant lialrath called him a bastard, told him he was
going to see him rot, and then knocked him down with his fist (B. 41).

Accused intended to return and did not intend to desert the
service. He has been in ammies before, knows the consequences of de-
sertion, and would never do such a thing (K. 41). :

-

sl
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5. . The sentence adjudged against accused by general court-martial

on 14 Iarch 1944 had not been acted upon by the reviewing authority on

21 April 1944 and had therefore not become effective (Ci 257027-}orris).
When the sentence was finally approved and ordered executed by the re-
viewing authority on 28 April 1944, the execution of that portion thereof
adjudging dishonorable discharge was suspended pending accused's release
from confinement. Therefore, there is no question but that accused was

in the military service on 21 April 1944, the date upon which it is allesged
that he deserted. If the accused believed the contrary to be true, he was
mistaken as to the law, and it is a fundamental rule that ignorance of the
law excuses no one,

The competent and undisputed evidence of record, for both the
prosecution and the defense, shows that on 21 April 1944 accused was con-
fined in the Post guardhouss, Camp Amirabad, Teheran, Iran, and that he
_ escaped from such confinement during the evening of that day. The find-
ings of guilty of Charge II (violation of AW 69) and its Specification
are therefore caclusively supported by the ev1dence.

: The statement by accused while testlfylng as a witness, "So when
this certain day came me and Stewart went out®; the fact that accused led
the way directly to the house of an acquaintance vwhere he was immediately
- furnished with civilian clothes at two o'clock in the morning;-and the
further fact that he lost no time in changing into these civilian clothes,
all indicate that accused had planned his escape and the day thereof con-
.siderably in advance, had made advance arrangements for the civilian
clothes, and was anxious to discard the military uniform as quickly as
possible, TMurthermore, the fact that during the few minutes he was at
- Perkovic!s house he gave Perkovic money with which to purchase civilian
shoes for him is strongly persuasive that accused then intended to con-
tinue wearing civilian clothes, as he did do continuously thereafter until
he was apprehended,

Sentence of dishonorable discharge, total forfeitures, and con-
finement for a period of one year had been adjudced against accused by a
general cowrt-martial, and he was already, even beZore this sentence had
been approved by the reviewing authority, hichly dissatisfied with con-
ditions and the treatment accorded him at the guardhouse. He refused to
return to the guardhouse with Stewart, managed for a month to elude Ifilitary
Police who were searching for him, and testified at the trial that he had
never intended to return to the zuardhouse.

That accused had not effected his intention, expressed in his
voluntary pre-trial statement to the Provost iarshal, of escaping from
Iran into Baghdad but was still in the city of Teneran a month after his .
escape from coniinement is most likely attributable to the difficulties
and dangers attending travel during war time. The fact that he was so
near his camp for this protracted period without surrendering himself is
an added circumstance tending to show that he did not inténd to return.
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VWhen considered as a whole, -the evidence of record is levally
sufficient to establish that accused's escape from confinement and his
resulting absence without leave was acconpanied by the intention on his
part not to return, and to support the findings of guilty of Charge I
(violation of AW 58) and its Specification. Par. 130a, :.C.lf. 1923,

6. War Department records 'disclose that this soldier is 28 years
of age and was inducted mto the service at Fort Levns, »Iash:.ngton, on
3 December 1941. :

7« The court was legally constituted and had jurisdiction over
the accused and the sub ject matter..- No errors injuriously affecting
the substantial rights of the accused were committed during the trial,
In the opinion of the Board of Review, the record of trial is legally
sufficient to support the findings and the sentence and to warrant
confirmation of the sentence. The sentence imposed by the court is
authorized upon a conviction of a violation in time of war of Artlcle
of War 58,

a/'Ze, ﬁ g; - ga 2. 4 Judge Advocate,
\M&MM_@ Judge Advoczte.

.

, Judge Advocate,
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1lst Ind. .
War Department, J.A.G 0. ,17'4”6 1344 - To the Secretary of War,

1. Herevd.th tmnamitted i‘or the action of the Presidemt are the
recard of trial and the opinlon of the Board of Review in the case of
General Prisoner. Joaaph M. Blaich.

2. I cmecur 1n the opinion of the Board of Review that the record
of trial is lesally sufficient to support the findings and the sentence
and to warrant confirmation of the sentence, The reviewing authority
recomends that the sentence to death be canmited to dishonorable dis-
charge, forfeiture of all pay and allowances due or to become due, and
confinement at hard labor for life. In his opinion the circumstances
of the case generally do not warrant the death penalty, basing this
conclusion upon the following specific considerations: The accused is
28-.5/12 years of age and has bean actively in the military service
since 3 December 1941; the desertion involved was not comitted 4in a
combat theater nor in the face of the enemy; the accused was in con-
finement at the time of the commission of the offense and believed he
was no . longer in the Army and could not therefore be guilty of desertion
since a gemeral court-martial had already adjudged a sentence of dis-
hoorable discharge against him, I concur in the recommendation of the
reviewing authority that the sentence to death be commted to a different
punishment, but incline to the view that confinement &t hard labor for
life would be too severe and therefore inappropriate punishment, I
recommend that the sentence be omfirmed but commted to dishanorable
discHarge, forfeiture of all pay and allowances due or to bscome due,
and confinement at hard labor for & perlod of ten years, and that, as
thus commuted, ‘the sentence be carried into execution., I further recommend
that the appropriate United States Diaoiplimry Barracks be designated
as the place of confinement,

3. Tnclosed are & draft of a 1ettor for your signature, mnsmitting
the record of trial to the President for his action, and a form of '
Executive action designed to carry into cffoct the above recommendation,
should such action meet with lpproval. Cl

ww QL A e~
Myron C. Cramer,
' Major General,
3 Incls, : The Judge Advocate General,
1 = Record of trial
2 - Dft, ltr. for =ig. 8/W
3 -~ Form of action :

(Sentence confirmed but commuted to dishonorable discharge, total
forfeitures and confinement for ten years. G.C.M.0. 541, 4 Oct 1944)
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WAR DEPARTMENT
Service Forces
In the Office of The Judgs Advocate Gensral
Washington, DOC' .

SPJGN

CM 259863 ,

.1 AUG 1944
' . ARIY AIR FORCES WESTERN

UNITED STATES FLYING TRAINING COMMAND

Ve Trial by G.C.M., convened at

Stockton Field, California, 7-9

June 1944. Dismissal and con-

finement for six (6) years.

Ii sciplinary Barracks.:

Second Lieutenant JAMES
H. REED (0-741087), Air
. Corps.

" Nt N S s g Nt Nt o

‘ OPINION of the BOARD OF REVIEW
‘LIPSCOMB, SYKES and GOLIEN, Judge Advocates

Y

1. The Board of Review has ‘examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
’ Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: . '

CHARGE I: Violation of the 6lst Article of War.

Specification. In that 2nd Iieutenant JAMES H. REED,
Hq & Hq Sq, 316th TEFT Gp, AAFPS (ATE) Stockton
Field, California, did, without proper leave, ab-
sent himself from his station at AAFPS (ATE) ,
Stockton Field, California, from about 15 April

" 1944 to about 18 April 1944.

CHARGE II: Violation of the 96th Articls of War.
Specification 1. In that 2nd Lieutenant JAMES H REED,
Hq & Hq Sq, 316th TEFT Gp, AAFPS (ATE) Stockton

Field, California, did at Winter Haven, Calif-
ornia, on or about 30 November 1943, with intent
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to defraud, wrongfully and unlawfully make and utter
to Lottie Barrison at Winter Haven, California, a
certain check, in words and figures as follows, to wit:

11/30/ 1943_ No._6040

BANK OF FORT SAM HOUSTON
Fort Sam Houston, Texas

Pay to the .
order of ‘ Cash : $ 100.00
One Hundred and no/100 ' Dollars

Gr.II Sqn 8 !

- _JAMES . REED [signed/
0-741087 :

. and by means thereof, did fraudulently obtain from
- Lottie Barrison the sum of One Hundred Dollars - .’
~ ($100.00), he, the said 2nd Lieutenant James H. Reed,
then well knowing that he did not have and not in-
tending that he should have any account with the Bank
of Fort Sam Houston, Fort Sam Houston, Texas for the
payment of sald check. ) :

Specification 2: Simllar to Specification 1, but-alleging
check drawmn on National Bank of Fart Sam Houston,
dated 30 November 1943, at same place, payable. to the
order af eash, made and uttered to Lottie Barrison,
thereby fraudulently obtaining $100. ‘ .

Specification 3¢ Similar to Specification 1, but alleging
check drawn on National Bank of Fort Sam Houston,
dated 30 November 1943, at same place, payable to the
order of cash, made and uttersd to Lottie Barrison, .
thereby fraudulently obtaining $200.

Specification 4: Similar to Specification 1, but alleging

' check drewn on National Bank of Fort Sam Houston,,
dated 30 November 1943, same place, payable to the
order of cash, made and uttered to Lottie Barrison,
thersby fraudulently obtaining $100.
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Specification 5: Similar to Specification 1, but alleging
chack drawn on Bank of America, Trust & National
Savings Association, dated 13 April 1944, Stockton,
California, payable to the order of casli, made and
uttered to Matteonits Night Club thereby fraudu-
lently obtaining $50.

Specification 6: Similar to Specification 1, but alleging
check drawn on Bank of Ameriea, Trust and National
Savings Assoclation, dated 13 April 1944, Stockton,
California, payable to the order of cash, made and
uttered to Mattenoi's Night Club, . thereby fraudu- -
lently obtaining $50.

Spacification 7: Similar to Specification 1, but alleging
check drawn on Bank of America, National Trust and
Association Savings, dated 13 April 1944, Stockton, -
California, paysble to the order of cash, made and
uttered to Mr. A. E. Kelliher, thereby fraudulently
obtaiming $50. : ,

Specification 8: Similar to Specification 1, but alleging -
check drawn on Bank of America, Natlonal Trust and
Association Savings, dated 13 April 1944, Stockton, .
California, payable to the order of cash, made and
uttered to Mr. A. E. Kelliher, thereby fraudulently
obtainming $50.

Specification 9: Similar to Specification 1, but alleging
check drawn on Bank of America, National Trust and
Assoeiation Savings, dated 13 April 1944, Stockton,
‘California, payable to the order of cash, made and
uttered o Mr. A. E. Kelliher, thereby i‘raudulently
obtaining #50.

Spacification 10: Simdlar to Specification 1, but alleging
check drawn on Bank of America, Natioral Trust and
Association Savings, dated 13 April 1944, Stockton,
California, payable to the order of cash, made and
uttered to Mr. A. E. Kelliher, thereby fraudulently
obtaining $50.. -

The accused pleaded not guilty to, and was found guilty of, all Charges
and Specifications. . He was sentenced to be dismissed the service, to
forfeit all pay and allowances dus or to become due, and to bse.confined
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at hard labor at such place as the reviewing authority might direct,
for eight years. The reviewing amthority approved the sentence but
remitted two years of the confinement imposed; designated the United
States Disciplinary Barracks, Fort Isavenworth, Kansas, as the place
of confinement; and forwarded the record of trial for action under
Article of War 48.

3. The evidence for the prosecution shows that the accused fre-
quently visited Lottie's Bar, a saloon located in Winter Haven, California,
about one mile from the Arizona state lins. According to the proprietor,
Mrs._Lottie Barrison, "he used to come in my place and eat sandwitches
[sic/ and drink.a bottle of beer lots of times". Adjacent to the establsh-
ment was "a separate room" in which gambling tablses and devices were operated.
Mrs. Barrison had no direct interest in these, but she did receive a certain
"percentage® of the gambling receipts as rent (R. 25; Pros. Ex. "E").

Early in the evening of 30 November 1943 the accused orgered a '
sandwich at the bar. After he had finished eating, he conversed with some
of the other customers. OSome time thersafter he approached Mrs. Barrison,
who was mixing drinks at the bar, and requested her to cash a check for
$100., Upon her expressing a few words of caution and admonition as to
his financial responsibility, he replied, "Don't worry I have money in the
bank". Having thus been reassured, she furnished him with a blank check
form which he filled in and executed. In the space for the name of the
drawee bank he wrote "Bank of Fort Sam Houston, Fort Sam Houston, Texas".
For this instrument Mrs. Barrison paid him $100 in currency (Pros. Exs.
wpR, NEM, an)

Du.ring the remainder of the evening he was repeatedly ®in and out"
of the building. Mrs. Barrison did not see him gambling in the adjoining
room and had "no reason to know' that he was. On the occasions on which
he returned to the bar he asked her to cash three other checks for him.
A1l were drawn on the "National Bank of Fort Sam Houston, Fort Sam Houston,
Texas". The first of the three was for $100, the second for $200, and the
last was also for $100. Mrs. Barrison paid full face value for each of
them. In each instance she inquired what he proposed to do with the money,
and his answer was, "Don't worry the checks are all right, I am sending
some of ‘;.he money to my wife who is sick" (Pros. Ex, WAM, "ER, WEn_ nGe,
HHII IIH .

None of the instruments was given in payment of a gambling debt.
When they were exscuted by the accused, he appeared to be sober. He con-
sumed soms beer but, so far as Mrs. Barrison knew, no whiskey. All four -
checks were returned to her dishonored. The reason in each case was that
he had no account of any kind either in a bank known as the "Bank of Fort
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Sam Houston" or as the "National Bank of Fort Sam Houston" in Fort Sam
Houston, Texas. Despite & subsequent promise by him that he Pwould
take care of" the checks, Mrs. Barrison has never been reimbursed for
any part of their face value (Pros. Ex. AW, mEW),.

Several months later, on 13 April 1944, he spent part of tha
evening at Mattioni's Club, a night club and gambling establishment
located in Stockton, California. Both the bar and the gambling para-
phenalia were in the same room but were separated from one another by a
partition which extended only part of the way to the ceiling. Chips were
sold at the dice table and never at the bar. MNr. George Pitzer, one of
the proprietors, spent most of his time in the dining room. Between
11:30 p.m. and midnight he was asked by the accused to cash a $100 check.
Apparently as an inducement to the transaction, the accused represented
that he had sufficient funds in the bank because he had deposited 8165
which he had won the previous night. In pursuance to his policy of
" trying "to kéep everybody down", Mr. Pitzer suggested that the instru-
ment be for only 350, This compromise being satisfactory, the accused
signed a check in that sum drawn on the Bank of America of Stockton,
California. The instrument was prepared by Mr. Pitzer, and the full
face value paid to the accused by the cashier of the club at his directlon.
Viithin approximately fifteen minutes the accused returned with a request
for another $50. The same procedure was again followed. Mr. Pitzer
* filled in a blank check for the sum specified, drawn on the Bank of America,
Stockton, California, and the accused, upon affixing his signature, re-
ceived the full face amount from the cashier. When executing this and the
previous instrument, the accused was sober. Both checks were ultimately
returned by the bank to Mattioni's Club with the notation "Unable to Lo-
cate Account?. Neither one has since been redeemed by the accused (R. 14-23;
Pros. Ex, mAm, ®mCW, ®Dn),

On the night of 13 April 1944 he also bestowed his patronage
upon Ross' Mecca, an institution catering to devotees of drink and chancs.
A%artial partition" separated the bar from the dice game. Chips could
be purchased at the dice table, but not at the bar. In the course of the
evening the accused executed and presented four checks for cashing to
Mr. A. E. Kelliher, the proprietor. Each was drawn on the Bank of America,
Stockton, California, and each was accepted at its face value of $50. Their
amounts were paid by Mr. Kelliher apparently out of a safe "at the end of
the bar®", After he had cashed the first check, he was reluctant to pay
out on the others. Since his son was an officer in the Air Corps, and
since he believed that the accused could not afford the game, he even
offered to return all four instruments. In his own words,
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"I don't mean to leave an inference that I
Just cash checks at random for people who don't
care if I get monsy or not. In this particular
case the wzy I am situated the only close rela- -
tive I have is one of these boys # # * I made
this statemsnt. I said, 'now, I don't want to
do this becauss I don't think you can afford this
thing here. I would rather Jjust give thess back
to you and call it a day. I don't want your
money!f. '

None of the checks was given in satisfaction of a gambling debt. Pay-
ment for their face amount was never received by Mr. Kelliher, either

in whole or in part. As of 13 April 1944 "and at all times since that
date accused did not have an account of any kind® with the Bank of
America of Stockton, Cdlifornia. While he may have cornsumed some liquor
at Ross' Mscca, he was uot drunk when he signed the four checks (R. 29-40;
Pros. Exs, AW, wgn, wKm ‘wlw  mye),

On 15 April 1944 he absented himself without leave from his
organization which was the Headquarters and Headquarters Squadron, 316th
TEFT Group. He returned to military control and was placed in arrest
in quarters on 18 April 1944 (R. 14; Pros. Ex, ®B").

4. The accused, after his rights as a witness were fully explained
to him, elected to remain silent. Two witnesses were called on his be-
half. Second Iieutenant Joseph Levi testified that, while on military
police duty, he had seen the accused at Ross'! Macca, "somewhers around®
"9:00 o'clock or 10:00 o'clock® on 13 April 1944. The accused was playing
dice. In ®a space of 20 or 25 minutes" he took about four or five high- .
‘balls. During that period he cashed two checks (R. 41-45).

- Captain Louis A. Lame of the Medical Corps was the second witness.
As the medical officer in charge of the sick call of all cadets and rated
personnel at Stockton Field, he examined the accused on 1l April 1944 and -
found him to be suffering from "Rhinitis Bi-latteral®. On ths "patient's
record® of the accused the letters ®DNIF" were entered. This meant

"Duty Not Involving Flylng". The accused was orally informed of the
temporary change in his status, was given a mimeographed form setting

forth the fact to present at the flight line, and was imstructed not to
report back before 15 April 1944. No definite appointment was, howsver,
made for that data (R. 45-49; Def. Exs. 1, 2, 3).

An affidavit by }n‘rs. Lottle Barrison was ofi‘arad in evidence
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by the defense and was admitted into evidence with the consent of the
prosecution. Its context agreed in all essential particulars with that
of her deposition which had been introduced as Prosecution's Exhibit
ES (R. 49; Def. Ex. 4).

5. The Specification of Charge I alleges that the accused "did
without proper leave, absent himself from his station at AAFPS (ATE)
Stockton Field, Californmia, from about 15 April 1944 to sbout 18 April
1944". The evidence, which consists solely of the morning report of
the Headquarters and Headquarters Squadron, 316th TEFT Group, shows .
that the accused was not with his organization from 15 April to 18 April
1944 and is legally sufficient to sustain the ﬁnda.ng of guilty of the
Specification of Charge I and Charge I.

6. Specification 1 of Ckmrge IT alleges that the aécused "dd at
Winter Haven, Califormia, on or about 30 November 1943, with intent to
- defraud, wrongfu and unlawful]y make and utter to Lottie Barrison # #% %
a certain check /in the_sum of {100 drawn on the Bank of Fort Sam Houston,
Fort Sam Houston, Texas/ and by means thereof, did fraudulently obtain
from Iottie Barrison the sum of One Hundred Dollars # % %, he, the saild
[aécused/, then well knowing that he did not have and not intending that
he should have any account with the Bank of Fort Sam Houston, Fort Sam
Houston, Texas, for the payment of said check®. Specifications.2, 3, and
4 allege that the accused committed the same offense, in like manner, on
the same day with respect to three other checks in the respective sums of
$100, $200, and $100 drawn on the "National Bank of Fort Sam HoustonW,
Fort Sam Houston, Texas, Specifications 5 and 6 allege that the accused
committed the same offense, in like manner, on 13 April 1944 by unlaw-
fully making and uttering to Mattioni's Night Club, two checks, each in
the sum of $50, drawn on the Bank of America of Stockton, California,
Specifications 7, 8, 9, and 10 allege that the accused committed the
same offense, in like manner, on 13 April 1944, by unlawfully making
and uttering to Mr. A. E. Kelliher four checks, each in the sum of $50,
drawn on the Bank of America, Stockton, Californis.

The accused has stipulated that on the respective datea of the
ten instruments coversd by the Specifications of Charge IT, and at all
times since those dates, he did not have an account of any kind in the
drawee banks. Mrs. Barrison, Mr. Pitzer and Mr. Kelliher accepted, the
accused's checks in.good faith and at full face value. By his fraudu-
lent and deceitful conduct the accused took criminal advantage of their
trust. His motive obviously was to obtain funds with which to continue
his gambling activities. When the checks wers uttered he was not under
the influence of liquor but in full possession of his faculties. His
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conduct was deliberate, with intent to defraud, and of a nature to
bring discredit upon the military service. The findings of gullty of
each Specification, Charge IT, and Charge II, ars supported by the
evidence bgyond a reasonable doubt.

o 7. The accused is about 26 yaars 0ld. The records of the Office -
of The Adjutant Gensral show that he had enlisted service from 22 Novem-
ber.1940 to 5 February 1943; that he was commissioned a second lieutenant
on 6 February 1943; and that since the last date he has been on active
duty a3 an officer. -

8. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were comritted during the
trial. In the opinion of the Board of Review the record of trial is le-
gally sufficient to support the findings and the sentence and to warrant
confirmation thereof. Dismissal is authorized upon conviction of a
violation of .Article of War 61 or Article of War 96.

%&V CC, . e Advocate.

W.a%&ég&&mdwcate-
, W, Judge Advocate.
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SPJGN |
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lst Ind.

War Department, J.A.G.0., 14 AUG 1944 = To the Secretary of War.

1. Herewith transmitted for the action of the Presidsnt are
the record of trial and the opinion of the Board of Review in the
case of Second lieutenant James H. Reed (0-741087), Air Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficlent to support the findings and -
sentence as approved by the reviewing auvthority and to warrant con-
firmation thersof. I recommend that the sentence as approved by the:
reviewing authority be confirmed but that the period of confinement be
reduced to three years and that the sentence as thus moda_ried be ordered
executed.’

3. Consideration has been given to a letter from Mrs. Horace W.
Reed, the accugsed's mother, addressed to The Judge Advocate General and
also a letter addressed to the Fresident, requesting clemency for her son.

4. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of Execu-
tive action designed to carry into effect the foregoing recommendation,
should such action meet with approval.

Myron C. Cramer,

Major General,
The Judge Advocate General.

5 Incls.

Incl 1 = Record of tnal. *

Incl 2 = Dft. of ltr. for -
sig. Sec. of War.

Incl 3 = Form of Action. .

Incl 4 - Lir. fr. ¥rs. Reed addressed

: to Judge Advocate. General.

Incl 5 - Ltr. fr. Mrs. Reed addressed

to the President.

(Sentence as approved by reviewing authority confirmed but confinement
reduzed to three years. G.C.M.0. 496, 12 Sep 1944)

-G -
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- 4 AUG 1944

FIFTH SERVICE COMMAND \

ARNMY SERVICE FORCES
Headquarters, Fort Knox, Kentucky.

UNITED ST#TES §
g ' Trial by G.C.M., convensd at Fort.
)

Ve

" General Prisomer WOODRCW
Je RAINES

Knox, Kentucky, 16 June 1944,
Dishonorable discharge and con-
finement for ten (10) years.
Disciplinary Barracks.

HOLDING by the BQARD OF REVIEW
LYON, MOYSE and-SONENFIELD, Judge Advooates.

1. The Board of Review has examined the record of trial in the
case of Genersl Prisoner Woodraw Je Raines. -

2, The accused, a gensral prisoner under a former sentence of dig-

honorable discharge suspended; was found guilty of wrongfully impersonating
_an officer in violation of Article of War 96 (Specification, Charge I),

of absence without leave (60 days) in violation of Article of War 61
(Specification, Charge II), larceny of $10 in cash, clothing and effeots,
of a total value of about $122.50, the property of Second Lieutensmt -
James H, Hooker, Jr., in violation of Article of War 93 (Specification,
Charge III), end of laroeny of property of the United States furnished

and intended for the military service, of a total-value of £42.89, in
violation of Article of War 94 (Specification, Charge IV). He was sen=-
tenced to dishonorable discharge, total forfeitures, end confinement at
hard labor for 20 years. The reviewing authority approved the sentencs,
but reduced the period of confinement to 10 years, designated the United
States Disciplinary Barracks, Fort Leavemworth, Kansas, as the place of .
oonfinement, and forwarded the record of trial for action uhder Artiole

of War 50%.

3. The evidence was legally sufficient to support the findings of
guilty of Charges I, II and IV and their respective spécifications, and
legally sufficient to support the sentence. As to the spesification of
Charge III, apart from the $10 in ocash, there is no evidence of the value
of the stolen property therein described other than the testimony of the
owner of the property. The Board of Review has said, in regard to proof
of the market walue of a watch and other articles of stolen personal
property before it, that the court could, from its inspection alone,
determine that the property had some value, but that to permit the court
to find specific market valué - .

"« » % would be to attribute to the members of the court
technical and expert trade knowledge which it cannot legally
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be assumed they possessed“ (CM 208481, Ragsdale, B.R. 9, p. 13
CM 228742, Blanco, B.R. 16, p. 299; see also. JAG Bulletin, Jan.
1943, p. 12,

In the case now under consideration, the stolen property was not
recelved in evidence and it does not appear that the artiocles were
examined by the oourt. The owner testified as to the original cost
price of the stolen property, but in the absence of proof as to when
the property was purchased, its condition, eto., at the time it was
- 8tolen, the evidence as to cost does not suffice to prove market wvalue
at the time the property was stolen. "It may be inferred from the
desoription of the articles that they had some substantial valus over
and above the $10 in ocash not in excess of §20,

4. In view of the findings of gullty of the other Charges and
Specifications, espeoially Charge II and its Specifiecation alleging
absence without leave, the legality of the oconfinement imposed is not
affected by this holding. For the reasons stated, the Board of Review
holds the record of trial legally sufficient to support the findings
of guilty of Charges I, II, and IV and their specifications, legally
sufficient to support only so much of the findings of guilty of the
specification of Charge III and of Charge III as involves a finding
of guilty of larceny of the specified property by the accused, at the

place and time alleged, of the ownership alleged, of soms substantial
" wvalue over and above the $10 in cash not in excess of $20, and legally
sufficient to support the sentence as approved by the rev1ewing au- )
thority.

- 24/"’5 4 3 v, Judge Advooate.

/I —

; Judge Advooate.
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lst Ind.

War Department,/ JoAoGoOs, 8 AUG 14 - 10 the Commanding Officer,
Fort Knox, Kentuoky. ]

l. In the case of General Prisoner Woodrow J. Raines, I concur
in the foregoing holding of the Board of Review and for the reasons
therein stated recommend that only so much of the findings of guilty
of the Specification of Charge III and of Charge III be approved as
involves & finding of guilty of larcery by accused at the place and
time alleged and of the property described of some substantial value
not in excess of $20 over and above the $10 in cash and of the owner-
ship alleged. Upon compliance with the foregoing you will have authority
under the provisions of Article of War 505 to order the execution of the
sentence, ‘ . .

2. It appears from General Court=-Martial Orders No. 45, Head-
quarters 4th Armored Divisien, dated 16 August 1943, that the accused
was tried and found guilty by a gemneral court-martial at Camp Bowie,
Texas, on 10 August 1943, for absence without leave in violation of
Article of War 61, and of breach of arrest in violation of Artiocle of
War 69. In that case he was sentenced to dishonorable discharge, total
forfeitures, and confinement at hard labor for threeyears. On 16 August
1943, the reviewing authority approved the sentence, but suspended that
portion thereof adjudging dishonorable discharge until the soldier's
release from confinemsnt and designated a rehabilitation center as the
place of confinement. Although the approved sentence in the ocase now
under consideration is legal, in view of the former sentence, it is
suggested that consideration be given to approving only so much of the
sentence to confinement in the instant case as inwvolves confinement at
hard labor for five years. With two separate sentences of confinement
against the eccused of three and five years respeotively, the sentences
are exeocuted consecutively in the order of the dates upon which they:
beocome effeotive and not ooncurrently (AR 600-375, May 17, 1945, sec,
2, pare. 170).

-3+ When oopies of the published order in this case are férwarded
to this office they should be acocompanied by the foregoing holding end
this indorsement. For convenience of reference and to facilitate at-

. taching copies of the published order to the record in this ease, please
Place the file number of the record in brackets at the end of the pub-
lished. order, as followst

(cu 2.59872). ﬂ .

Colomel, JoA.G.D.0 1
Acting Assistant Judge Advoocate G’enera&d
In Charge of Military Justice Matters

3

-3 -
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_ VAR DEPARTIGNT -
Army Service Forces ’

In the Office of The Judge Advocate General .
Washington, D.C. (43)
PGy - , | . |
ol 259880 : o = 3 AUG 1343
UNITED STATES ARMY AIR TORCES CINTRAL
FLYING TRATN TG CO.CAND -
Ve )

Second Iieutenant FRANCIS
R. CONNLILY (0-674664), Air
Corps.

Iidland Army Air Field, lMid-
land, Texas, 7 July 1944.

;

g Trial by G.C.l,, convencd at

) :

) Dismissal and total forfeitures. -

_ OPINION of the BOARD OF REVIEW
GAMFRELL, FREDERICK and ANDERSON, Judge Advocates.

. 1. The Board of Review has examined the record of trial in the
case of the officer na.med above and submits this, its. opmlon, to The
Judcra Advocate General. _ o .

. 2. The accused was tried upon the follow:mg Charge and Specif:.—
: Qa'tfionsa

CHARGE:. Violation of the. '96th Article of War.

" Specification 13 In that Second Lieutenant Francis R. Connelly,
- Air Corps, did at (dessa, Texas, mn or about 20 April 1944,
" with intent to defraud, wronzfully and unlawfully make and

utter to itz Drug Store a certain check, in words and
~figures as follows: _
' - ' ) o]
Odessa, Texas _April 20 1944 No._54

THE FIRST NATIONAL BANK -

" Pay to °  Fitz Drug Store : OR BEARIR 915 00

Fifteen and n/100—-—m-—n _ : ; DOLIARS

.+ FOR___0~674664 ,
o ‘ ) Trancis R. Connelly
2nd It,. A.C.

and by means thereof did fraudulently obtain from Fitz Drug
- Store, Odessa, Texas, the sum of $15.00, lawful money of
‘the United States, then well knmowing that he did not have, s
and not intending that he should have, sufficient funds in
The First National Bank Odessa, Texas, for the pay'ment of
" . said check.

N
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Specificaticn 2: Same form as Specification 1, but alleging
check dated 25 May 1944, drawn on same bank, payable to
the order of Officer's :less, in the amount of $5.00,
made and uttered to the Officers! iless at lfidland Army
Air Field, lidland, Texas, thereby fraudulently ob‘uan.n-
ing the sum of 35.00.

Specification 33 Identlcal to Specification 2, but alleg:.ng
check dated 26 ly 1944, in the amount of $10.00,
thereby fraudulently obtaining $7.00 in cash and dis-
charge of a preexisting debt, evidenced by a worthless
check in the amount of $3.00 previously given the
Officers' Mess. :

Specification 41 Same form as Specification 1, but alleging
check dated 31 May 1944, drawn on The First National Bank-
of 1idland, Texas, in the amount of $5.00, payable to the
order of Officer's Mess, made and uttered to the Officers!

"Hess at Midland aArmy Air Field, ifidland, Texas, thereby
fraudulently obta:.nlng the sum of $4.35 in cash and $0.65
in merchandises ‘

The accused pleaded not guilty to, and was found guilty of, the Charge
and all Specifications. No evidence of previous convictions was intro-
~ duced at the trial, He was sentenced to be dismissed the service and
to forfeit all pay and allowances due or to become due. The reviewing
authority approved the sentence and forwarded the record of trial for

. action under Article of iar 48.

3. b‘v:\.dence for the Prosecution'z

on the - respective dates.of the alleged offenses, and at the
time of the trial, the accused wag in the military service (R. 11).

Bryan B. Fitz, proprietor of Fitz Pharmacy, Odessa, Texas,
testif:.ed that on 20 april 1944, he cashed a check for the accused drawn -
by the latter on the First National Bank, Odessa, Texas, in the amount
of $15, giving the accused {15 in cash t‘nerefor. The witness identified
the check, which was introduced in evidence as Prosecution's &xhibit A.
The check was. twice presented for payment by Fitz Pharmacy but was
returned unpa:.d (R. 7-8).

Serr*eant L. P. Wadley, Chief Accountant of the Qfficers! iless
at the !Midland Army Air Fleld, charged with performing or supervising
all accounting of the Officers' Hess, identified three checks, payable
- to the Officers' iless and signed by the accused, as having been accepted
by the Officers' lless in the regular course of busmess. One, dated

25 Yay 1944, drawn on The First National Bank, Odessa, Texas, in the
amount of $5, was cashed at the bar in the Oi‘flcers' iless. Another,
dated 26 }ay 1944, drawn on The IFirst National Bank, Odessa, Texas, in
the amount of $10, was presented by the accused for cash at the oifice
of the Officers' Mess. The witness refused to cash this check, telling ™

-2
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the accused that the less was at that time holding a check of the
accused for $3, which had been returned unpaid. The accused thereupon
told the witness that he had, on the previous day, deposited 30 in his
checking account and that "this check absolutely was good". The wit-
ness thereupon accepted the check and delivered to the accused $7 in
cash and the %3 returned check. The third check cashed by.the lless was .
dated 31 lay 1944, and was drawn on The First National Bank of idland,
Texas, in the amount of {J5., A4ll three checks cashed by the Officers!
lless were pregented for payment and returned unpaid, These checks were
introduced in ev1dence as Prosecutlon's kxhibits B, C and D (R. 11-14, .
18) :

John L. llorris, Cashier of The First MNational Bank, Odessa,
Texas,*testified that the accused had an account in that bank from
10 February 1944 until 12 June 1944, and that the balances in the account
on 20 April 1944, 25 liay 1944, and 26 May 1944 were $00.16, $2.16 and
31,91, respectively. The witness also identified the signatures on
Prosecution's Lxhibits A, B and C as the genuine s:Lgnatures of the
accused (R. 19-21).

) 1, C. Ulmer, Président of The First National Bank,, Midland,

- Texas, testified that the accused's checking account in that bank had
been closed out on 12 February 1944, and that the accused had no balance

in the bank on 31 May 1944 (R. 24)

None of the checks described above was ever paid by the bank
on which it was drawn. The check cashed by Fitz Pharmacy was paid
dirsctly by the accused approximately two weeks after,it was issued
(R. 9), and the three checks cashed by the Officers! iless were paid
directly by the accused to the iless on 14 June 1944 (R, 15; Def. Ex. 1).
A transcript of the accused's account in The First National Bank,
Odessa, Texas, from 11 February 1944; untll 12 June 1944, was :Lntroduced
- in evidence as PrOSecutlon's Exhibit & (R. 20).

Major Valter A. Brummund, the investigating officer in the’
cagse, testified in part as i‘ollows:

"I showed the a.ccused a copy of the ledger sheet which we ha.d
at that time, which was not a full ledger sheet but 'a copy
covering a portion Qf the time in which he had an account in
the First National Bank, Odes$a. It started with the 31st of
March, 1944, in the amount of {27.73 and ending with an entry
o the 20th of May in the amount of 91¢ and, as far as he knew,
he stated it was correct. As to the checks, he stated he wrote
each of the checks and that was his signature on them., He had
passed them on the dates they were dated and got the money from
the payee shown on the checks, except a $5,00 check which was
cashed at the bar of the Officers' lMess and he got 65¢ in mer-
chandise, which, as he recalled, was a milkshake and cigarettes,
and the balance in cash. In regard to the check dated the 3lst
of May, 1944, for $5.00, he stated that at the time he wrote

-3 -
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out the check he had a pen in which the ink flow wasn't func- "
tioning properly and he made out several checks and each time
"the ink would smear his sheet and that he used the blank of a
First National Bank of Midland check but was writing the name-
~* t0dessa! over the word !HMidland', intending to write a check
on the First National Bank of Odessa. That after doing that
several times, the last time he made out the check in the form
as it is on BExhibit 'D' and which is the last check he wrote
out, he did forget to cross out the word 'lMidland' and insert
‘the word 'Odessa' in passing it; that he did intend to write -
the check on the Odessa bank where he had an account, and did
not have an account in the First National Bank of Midland, and
that all the persans on whom these checks were given had been
reimbursed at the time he gave the statement." (R. 27-28)

4Le Evidence for the Defenses

The accused, after having his rights as a witness explained to
him, elected to make an unsworn statement through counsel, which was as
followss

"I, Francis R. Connelly, a Second Lieutenant in the United
States Amy, deposes and says. that an May 31, 1944, I wrote
-‘a check in the sum of §5.00 payable to the Oﬁ‘lcers' Hess of:
Midland Army Air Field, At the time I wrote this check I
was having difficulty with my fountain pen because of thé fact
that it would run and smear when I touched it to the paper.
I wrote the check several times because the ink was smearing,
I knew at the time that I was writing thecheck on a blank
check of the First National Bank of Midland, Texas, but had the
intention of marking out 'Midland! and substituting therefor
'Odessa,! Texas., As a result of the trouble with the fountain
pen, I ommitted to strike out 'Midland! Texas and substitute
therefor 'Odessa', Texas. I have not had an account at.the
First National Bank of Midland since February of 1944. I did
not intend to write this check on the First National Bank of
idland, Texas. It was merely an oversight. At the time I
wrote the checks for which I am being tried, I thought that I
had enough money to cover said checks. ‘When I gave the $10.00
check dated "fay 26th to Sgt. Wadley, I had previously given a
friend of mine $30.00 and asked that he deposit this for me.
That is the reason I told Sgt. Wadley I had deposited the $30.00.
I learned subsequently that my friend failed to deposit the
money. I had no intention of defrauding anybody when I wrote
the aforementioned checks." (R. 29)

5. The accused admits that none of the four c hecks‘in'question was,
at the time it was issued, backed by sufficient funds in the bank to
pay it, but he claims that he was unaware of that fact when he passed
the checks and that he had no intention to defraud. His claim of inno-
cent intentions not only is unsupported, btut is contradicted, by the

-l -
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evidence of record., 4&n examination of the transcript of the accusedls -
account (Pros. Ex, E) discloses that more than twenty (20)"insufficient"
checks were issued by the accused over the period 11 February 1944 to
31 lay 1944. The issuance of so many worthless checks could not have
been .the result of inadvertance. On the contrary, the evidence is clear
that. the accused, shutting his eyes to the warning afforded him by the

' steady stream of returned, unpaid ¢ hecks, continued to.issue checks in- -
discriminately and in utter disregard of the questlion as to whether
they were backed by sufficient funds in his checking account, The evi-
dence of record not only warranted, bul required, a finding of guilty
of each of the four Specifications upon which the accused was tried,

The fact that the accused subsequently paid the amount of the four checks
supplies no defense. That the issuance of checks under the circumstances

alleged in the four Specifications is a violation of Adrticle of War 96
is too clear to requlre discussion, - .

+

»

6. The 1.(ar Depa.rtment records show that the accused wa.s born and

. reared in Boston, lassachusetts. He is 22 years old and is a high school .
graduate. In civilian life he worked from September 1939, until Jamary
1942, for Armour & Co. as a refrigerator repair man. He was inducted

into the Army on 16 March 1942, subsequently attended the Army Air Forces -
Bogbardier School, and upon g;ra.duation in March 1943, was commissioned

a second lieutenant,

7. The court was legally constituted and had jurlsdiction over
the accused and the subject matter. No errors injuriously affecting
the substantial rights of the adcused were committed during the trial,
In the opinion of the Board of Review the record of trial is leglly
sufficient to support the findings of guilty and the sentence and to
warrant confirmation of the sentence. Dismissal and total forfeitures
are authorized upon conviction of a violation of Article of War 96.

MM, Judge Advocate.‘ :
\MWL; Judge Advocate.

(]b'zv IPW s Judge Advocate.--.‘
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1st Ind,

Var Department, J.A.G.0. -~ To the Secretary of ar.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Francis R, Comnelly (0-674664), Air Corps.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings and the sentence
and to warrant canfirmation of the sentence. There appear to be no
mitigating or extenuating circumstances. On the contrary, it appears
from the Staff Judge Advocate's Review that the Commanding Officer of
the Midland Army Air Field warned the accused, in writing, as early as
26 April 1943, relative to the latter's obligation as an officer in the
matter of 1lssuing personal checks without sufficient funds in the bank
to cover them, and that the accused has been involved in a large number
of difficulties since he was commissioned 11 March 1943. Such diffi-
culties include the followings (1) arrest by the military police on
2 July 1943 for being in an establishment which he knew to be "off
limits" to military personnel, for which he was given a reprimand; (2)
panishment under A.W., 104 on 26 July 1943, for being AWOL two days;

(3) punishment under A.W. 104 on or about 14 January 1944, for passing
an insufficient funds check; and (4) punishment under A.W. 104 on 27
March 1944, for passing an insufficient funds check and failing to pay
his account with a local laundry in Midland, Texas. Accordingly, I
recommend that the sentence be confirmed but that the forfeitures be
remitted, and that the sentence as thus modified be carried into

- execution.

3. Inclosed are a draft of letter far your signature, transmitting
the record of trial to the President for his action, and a form of
Executive action designed to carry into effect the above recommenda.t:.on,
should such recommendation meet with your approval, .

l} ™ ] ~
S JT N
oy SHENS P .

¥yron C, Cramer,
A Ma jor General,
3 Incls, The Judge Advocate General.
1 - Record of trial
2 - Dft. ltr. for sig. S/W
3 = Form of action

(Filed without further action in view of the execution of the sentence
to dismissal against the same officer in a different case, CM 263257,
confirmed in G.C.M.0. 614, 10 Nov 1944)
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WAR DEPARTMENT

Army Service Forces
In-the Office of Tae Judge Advocate General
Washington, D, C.

SPJIGV
CH 259912

31 JUL 1944

UNITED STATES g THE CAVALRY SCHOOL

v. ) Trial by G.C.M., convened at
' ) Fort Riley, Kansas, 14 July
First Lieutenant WILLIS D, )

)

1944. Dismissal and confine-
PORTER (0-1031530), Cavalry.

ment for three (3) years.

OPINION of the BOARD OF REVIEW
TAPPY, HARWOOD and TREVETHAN, Judge Advocates

l, ' The Board of Review has examined the record of trial in
the case of the officer named above and submits this, its opinion,
to The Judge Advocate General.

2.' The accused was tried upon the following Charges and Speci-
fications:

CHARGE I: Violation of the 95th Article of War.

Specification 1: In that First Lieutenant Willis D. Porter,

Cavalry, Truck Battalion, Fort Riley, Kansas, did, at

- Fort Riley, Kansas, on or about 24 April 1944, willfully
and wrongfully write and cause to be deposited with
Message Center of The Cavalry School, for delivery, a
certain obscene, lewd, and lascivious writing of indecent
character, with intent to debauch the morals and conduct
of recipients thereof, in words as follows, to wits

"I am writing this note in an .effort to make some one, any-
one a proposition.

I am willing to pay the price asked if my request is granted.
: This is merely a tentative letter. If I get the desired
results, well and good.

The last time I tried this, it worked fine for all concerned
My self as well es the girls concerned.
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And I do,

I had a girl friend leave a note in the Ladies Tollet
in the Main P.X. A girl got it, left the reply where I told
her and I met her that same evening., We went for a walk and
I explained things to her and she agreed to my proposition.
We found a fairly secluded spot and she stood in the door way
and went down on mr knees. And when she pulled up her dress
and pulled down her panties and I sew all that pretty, so
white thighs I was almost knocked out, And when I got my
mouth into it, it was heaven. She just stood there and I

'really had my fun, When she started thrilling, she started

to shudder and shake and when she 'busted her nuts' it just
came all over. She was really enjoying herself.

Enclosed you will find a picture, It is a picture of
what I want to do. I think it shows quite clearly, I think
that picture is a killer, Just look at her. Those large
thighs, spread so far apart. Her 'pussy' showing and he
with his head and mouth in it. If you look real close you
can see where his tongue is end what it is doing. Vell
thats my proposition to whomever gets this letter. If you
agree tack your reply behind the Officer's Register Desk.
I'11 get it. If you have no wish to participate, pass this
information on to some other girl, Maybe she would. Don't
tell anyone. But you can get almost any amount you agk"

Specification 2: In that First Lieutenant Willis D, Porter,-
* * %, did, at Fort Riley, Kansas, on or about 23 lay
1944, willfully and wrongfully write and cause to be
deposited with Message Center of The Cavalry School,
for delivery, a certain obscene, lewd, and lascivious
writing of indecent character, with intent to debauch
the morals and conduct of the recipient thereof, in
words as follows, to wit:

#"P,F.C. Briengham
When I called you this after noon you wondered if
you would be agreeably surprised. I replied I hope you would.

You'll be surprised I know. You see it's 1like this.
I've been watching you for quite some time. So much that I
have become quite fascinated, And it has sterted within me g
longing I have not felt for a long time., The desire to posses
you. To posess you as I know you have never before been goessgsse .
- 4s to whether my proposition is desirable to you only
you know,

4s to what I want of you it is merely this, Your youth
and your body., The only way I can have both is by drinking the
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youth of your body. I want to 'suck' you honey. So bad
that at times I think I am insane. I long so much to kiss
you and suck you, Kiss you all over your lovely body.
Between your legs. Just lay my mouth in your. cunt and
tongue in your vagina. Xiss it and suck it until your
youth floods my mouth. Then I would let my kisses run
down between your legs and kiss your rectum. Let my
tongue slide in, I could drive you crazy. And that is
exactly what I want to do, drive you crazy. If you let

me I would give you anything you wanted. loney or any-
thing. That is how badly I want you. Just the thought of
sucking your cunt has my 'thing' throbbing' and hard.

The other night I stopped two girls on the street and
told them I would give them 310 apiece to let me suck them.
They said o.k. and we went into the ladies toilet in Post
Hg.'s. One of them was fine., She wanted to stand up so I
went down on my knees and embraced her thighs and she was
hot and her cunt was wet., We both had an enjoyable time.
The other girl sat in a chair and held her legs up and when
she came she just passed out. So you see how it is with me,
411 the time I was sucking them I was thinking of you.
Please give me a break"

CHARGE II: Violation of the 96th Article of War.

Specification 1: In thet First Lieutenant Willis D. Porter,
* % % did, at Fort Riley, Kansas, on or about 24 April
1944, willfully and wrongfully write and utter a certain
obscene, lewd, and lascivious writing of indecent
character, with intent to debauch the morals and conduct
of the recipients thereof, which writing is in words as
follows, to wit:

"I am writing this note in an effort to make some one, any-
one a proposition,

I am willing to pay the price asked if my reouest is granted,

This is merely a tentative letter, If I get the desired
results, well and good.

The last time I tried this, it worked fine for all concerned.
My self as well as the girls concerned. -

I had a girl friend leave a note in the Ladies Tollet in
the Main P.X, A girl got it, left the reply where I told her
and I met her that same evening, We went for a walk and I
explained things to her and she agreed to my proposition. We
found a fairly secluded spot and she stood in the door way and
went down on my knees. And whén ghe pulled up her dress and
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pulled down her panties and I saw all that pretty, so
white thighs I was almost knocked out. And when I got

my mouth into it, it was heaven, She just stood there

and I really had my fun, When she started thrilling, she
started to shudder and shake and when she 'busted her nuts!
it just came 211 over. She was really enjoying herself,

" Enclosed you will find a picture. It is & picture of
what I want to do, I think it shows quite clearly. I think
that picture is a killer. Just look at her. Those large
thighs, spread so far apart. Her 'pussy' showing and he
with his head and mouth in it. If you look real close you
can see where his tongue is and what it 1s doing. Vell
thats my proposition to whomever gets this letter. If
you agree tack your reply behind the Officer's Register
Degk, 1I'll get it. If you have no wish to participate,
pass this informetion on to some other girl, kaybe she
would. Don't tell anyone. But you can get almost any
amount you ask®

Specification 2¢ In that First Lieutenant Willis D. Porter,
* % ¥, did, at Fort Riley, Kansas, on or about 23 May
1944, willfully and wrongfully write and utter a certain
obscene, lewd, and lasclvicus writing of indecent:
charscter, with intent to debauch the morals and conduct
of the recipients thereof, which writing is in words as
follows, to wits

"pP.F.C. Brienghan ‘

When I called you this after noon you wondered if
you would- be agreeably surprised. I replied I hope you would.
And I do.

You'll be surprised I know, You see it's like this,
I've been watching you for quite some time. So much that I
have become quite fascinated. -And it has started within me a
longing I have not felt for a long time. The desire to posses_
you. To pogess you as I know you have never before been poesgessed.

. As to whether my proposition is desirable to you only
you know.

As to what I want of you it is merely this., Your youth
and your body. The only way I can have both is by drinking the
youth of your body. I want to 'suck! you honey. So bad that at
times I think I am insane. I long so much to kiss you and suck
you, Kiss you all over your lovely body. Between your legs.
Just lay my mouth in your cunt and tongue in your vagina. Kiss
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it and suck it until your youth floods my mouth., Then

I would let my kisses run down between your legs and kiss
your rectum. Let my tongue slide in, I could drive you
crazy. And that is exactly what I want to do, drive you
crazy. If you let me I would give you anything you wanted.
Money or enything, That is how badly I want you. Just tho
thought of sucking your cunt has my *'thing' throbbing' and
hard.

The other night I stopped two girls on the street and told
them I would give them $10 apiece to let me suck them. They
said o.k. and we went into the ladies toilet in Post Hq,.'s.
Cne of them was fine, She wanted to stand up so I went down
on my knees and embraced her thighs and she was hot and her
cunt was wet. We both had an enjoyable time., The other girl -
sat in & chair and held her legs up and when she came she
just passed out., So you see how it is with me. All the time
I was sucking them I was thinking of you., Please give me a
break" _

The accused pleaded guilty %o, and wes found guilty of, all Charges

‘and Specifications. No evidence of previous convictions was introduced.-
He was sentenced to be dismissed the service and to be confined at hard
labor for fifteen years. The reviewing authority approved the sentence
but remitted twelve years of the confinement imposed, thus reducing it
to three years, and forwarded the record of trial for action under
Article of Var 48.

3. In support of Specification 1, Charge I, and Specification 1,
Charge II, the prosecution introduced evidence demonstrating that from
20 March 1944 until 20 May 1944 accused was a member of the First and
Second Special liechanized Classes at the Cavalry School, Fort Riley,
Kansas, and while a member of these classes he was quartered on the
post in Building 93. The schedule of clesses required accused to
zisit)the Academic Building of the Cavalry Schocl on many occasions

R, 8). o '

On or about 24 April 1944, Private ibe Cohen, the mail clerk
in the Academic Building, delivered a letter to Private First Class
Fern Meyers, Women's Army Corps, who was on duty at the information
desk and message center in that building. The envelope was addressed
t0 "Girl at the Information Desk, Academic Building®" (R. 8, 9; Pros.
Ex, F). Private Meyers opened the envelope, read a portion of the
.unsigned letter contained therein, and then exhibited the letter and
an accompanying snapshot to Private First Class Bethia Bringham, The
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contents of the letter were identical with the quoted writing set
forth in Specification 1, Charge I and Specification 1, Charge II

(R. 9, 11; Pros. Ex. F). The letter was also shown to Technician
Fourth Grade Mary Bilik, Women's Corps, who read it and then
returned it to Private Meyers (R, 12). On the afternocon of the
following Sunday Private Meyers exhibited this letter to Private
First Class Margaret E. Beam, Women's Army Corps, and queried as to
what should be done about it. Private Beam took possession of the
letter and the following day delivered it to Colonel Christian
Knudsen, Executive Officer of the Cavalry School (R. 14; Pros. Ex. G).

Certain known specimens of the handwriting and printing
of accused were admitted in evidence (R. 15, 16; Pros. Exs. D, E, H).
These specimens and the anonymous letter addressed to the "Girl at
the Information Desk" had been previously submitted to Willlam H,
Quakenbush, a duly qualified handwriting expert, for comparison and
anelysis to determine whether or not the handwritings were similar.
After examination of these writings it was his opinion that the
anonymous letter had been written by the same person whod wrote
Prosecution's Exhibits D, E, H (R, 16, 17),

"In support of Specification 2, Charge I, and Specification 2,
Gharge II, the prosecution introduced evidence demonstrating that on
"~ 23 May 1944, Private George Bryant, who was the messenger for the
Student Officer Detachment and collected all messages mnt from
Building 93 in which accused was quartered, delivered an envelope,
addressed "W,A.C., Information Desk, Academic Building", to Techni=-
clan Third Grade Alma Booth, Women's Army Corps, who was in charge
of the Cavelry School message center (R. 9, 10, 12, 13; Pros. Ex., B).
She opened the envelope and both she and Sergeant Kary Bilik read
an unsigned letter enclosed therein., The contents of the letter
"were 1dentical with the quoted writing set forth in Specification 2,
Charge I and Specification 2, Charge II (R. 13-15; Pros. Ex. C).
Sergeant Booth promptly carried the envelope and letter to Chief
Warrant Officer Charles F. Tucker and he, in turn, delivered it to
Colonel Knudsen (R. 12-15).

This envelope and letter were also submitted to William
H., Quakenbush for comparison with the known specimens of accused's
writing, Prosecution's Exhibits D, E, H. After examination and
analysis of these writings he was of the opinion that the anony-
mous letter had been written by the same person who wrote Prosecution's
Exhibits D, E, H (R. 16, 17).



4. The defense offered in evidence the accused!s Officer's
Qualification Card, W.D.,A.G.0, Form No, 66-1, and directed the
court's attention particularly to the fact that from 2 March 1943
to 20 June 1944 the accused's manner of performance of his duties
ranged from Very Satisfactory to Excellent.

5. The evidence introduced by the proaecutiox;, coupled with
the accused's pleas of guilty, conclusively proves that accused wrote
and dispatched to certain members of the Women's Army Corps two vile,
obscene communications soliciting female participation with him in
unnatural sexusl practices, Obviously his suggestion, if practiced,
would have involved conduct prohibited by Article of War 96.. Writing
and publishing his foul invitations similarly violated that Article
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of War, It is equally apparent that accused's filthy conduct constituteci

conduet unbecoming an officer and a gentleman under Article of War 95.
The accused was properly convicted under Articles of War 95 and 96.
Such convictions based upon the seme course of conduct are neither
inconsistent nor illegal (2 Bull. JAG 96).

6. The accused is 24 years of age, He was inducted into
the military service on 3 January 1942 and was commissioned a
second lieutenant on 18 January 1943. On 22 September 1943 he
was promoted to first lieutenant,

- 7. The court was legally constituted and had jurisdiction
of the person and the offenses., No errors injuriously affecting
the substantial rights of the accused were committed during the
trial, In the opinion of the Board of Review the record of trisl
is legally sufficient to support the findings of guilty, to support
the sentence and to warrant confirmation of the sentence. Dismissal
is authorized upon conviction of a violation of Article of War 96
and mandatory upon conviction of a violation of Article of War 95.

Q}%M/ 3 Judge Ldvoca.te',

M / Judge Advocate,

/ . .i . .
2T vk, Tudge Advocate.
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SPJGV
CM 259912

1st Ind,
Tier Department, J.A.G.0., 21 AUG 1344 - To the secretary of War.

1. Herewith are transmitted for the action of the President
the record of trial and the opinion of the Board of Review in the
case of First Lieutenant Willis D, Porter (0-1031530), Cavalry.

2, I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty, to support the sentence, and to warrant confirmation of the
sentence, The accused was found guilty of writing and dispatching
two vile and obscene letters to members of the Women's Army Corps
soliciting female participation with him in unnatural sexual
practices, in violation of Article of War 95 and Article of War 96.
I recamend that the sentence as approved by the reviewing authority -
be confirmed and carried into execution and that the United States
Disciplinary Barracks, Fort Ieavenworth, Kansas, be designated as
the place of confinement.

- Inclbsed are a draft of a letter for your signature, trans-
mitting the recoard to the President for his action, and a form of
Executive action designed to carry into effect the faregoing recom~
menda.t:.on, should such action meet with approval.

’

- ' Myron C. Cramer,
: ‘ . Majar General,

3 Incls. The Judge Advocate General.
Incl.l-Record of trial. ' . .
Incl.2-Dft of ltr for sig s/w.
Incl.3-Form of a.ction.

\

(Sentence as approved by reviewing authority confirmed.
G.C.M.0. 539, 30 Sep 1944)



(57)
WAR DEPARTHENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D.C.

SPJGN
CH 259933 18 Avg 144

. INFANTRY REPIACEMENT T.RAINING
UNITED STATES . ® CENTER

Ve - Trial by G.C.M., convened at
: Camp Blanding, Florida, 12
Captain FRANK G. ERNO July 1944. Diamisgsal.

(0-286863), Infantry.

OPINION of the BOARD OF REVIEW
LIPSCOMB, SYKES and GOLDEN, Judge Advocates'

1. The Board of Review has examined the record of trial in the
~case of the officer named above and submits this, 1its opinion, to The
‘Judge Advocate Gensral.

2+ The accused was tried upon the following Charges and Specifi-
cations: '

CHARGE I: Violation of the 95th Article of War.

Specification 1: In that Captain Frank G. Erno, Infantry,
Company E, 197th Infantry Training Battalion, Camp
Blanding, Florida, did, at Kingsley Village, Florida,.
between on or about 19 December 1943 and on or about
20 April 1944, wrongfully, dishonorably and unlawfully
live and cohabit with Mrs. Maude karie Thounas, a
woman not his wife.

Specification 2: In that Captain Frank G. Erno, Infantry,
Company E, 197th Infantry Training Battalion, Camp
Blanding, Florida, did, at 2351 Riversiae » Jackson-
ville, Florida, between on or about 7 May 1944 and on
or about 21 May 1944, wrongfully, dishonorably and
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unlawfully live and cohabit with Mrs. Maude Marie
Thomas, a woman not his wife.

Specification 3: In that Captain Frank G. Erno, Infantry,
Company E, 197th Infantry Training Battalion, Camp '
Blanding, Florida, did-at New York, New York, on or
about 23 May 1944, wrongfully, dishonorably and unlaw-
fully commit adultery with a certain woman not his wife,
but the wife of another officer of the Army of the Umited
States, to wit, Mrs. Maude Marie Thomas.

Specification 4: (Finding of not guilty).

Specification 5: In that Captain Frank G. Erno, Infantry,
Company E, 197th Infantry Training Battalion, Camp
Blanding, Florida, was, at New York, New York, on or
about 26 May 1944, in a public place, to wit, Beekman
Towers Hotel, disorderly while in uniform. -

- Specification 6: (Iisapproved by reviewing authority).
Specification 7: (Disapproved by reviewing authority).

CHARGE II: Violation of the 96th Article of War.'
; (Finding of not guilty).

Specification: » (Finding of not guilty).
CHARGE IIT: Violation of the 93rd Articls of War.

Specification: In that Captain Frank G. Erno, Infantry,
Company E, 197th Infantry Training Battalion, Camp
Blanding, Florida, did, at New York, New York, on
or about 26 May 1944, with intent to do her bodily
harm, commit an assault upon a certain woman, viz, ‘
Urs. Maude Marie Thomas, by willfully and feloniously

_ striking the sald Mrs. liaude Marie Thomas on the
chest, arms and head with his fist and grasping her
by the throat with his hands.

The accused pleaded not guilty to all Charges and Specifications and was
found not guilty of Specification 4 of Charge I and the Specification of
Charge IT and Charge IT but guilty of all other Charges and Specifica-
tions. He was sentenced to be dismissed the service. The reviewing
authority disapproved the findings of guilty of Specifications 6 and 7
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of Charge I, approved the sentence, and forwarded the record of trial for .
action under Article of War 48. ’

~ 3. The evidence for the prosecution shows that the accused met Mrs.
Maude Karie Thomas on 28 November 1943. She had been the wife of a Mr.
Alvin Ard but was then married to Second lieutenant Victor C. Thomas. In
the course of her conversation with the accused she inquired whether he
was married. He replied that he was not. The fact was that he was not
only the husband of Mrs. Yelne E. Erno and had been since 4 April 1923
but that he was the father of three children, one of whom was in active
gervice in the Navy (R. 6-8, 14-15, 23; Pros. Ex. A).

The initial acquaintance of the accused and Mrs. Thomas soon
ripened into a more intimats relationship. By 19 December 1943 they wers .-
living together ostensibly as man and wife.. Although the accused re-
vealed that he was already married, Mrs. Thomas continued to "eat and
sleep with" him. They occupied a house in Kingsley Village owned by
a ¥Mr. A, E. Wall. The accused always paid the monthly rent of $50 in
cashe To Mrs. Wall, who managed the property, Mrs. Thomas stated that
she had been married to the accused for five years and that she had
®honeymooned® in England (R. 8-9, 16, 18-21).

While the accused was on bivouac, Mrs. Thomas on 20 April 1944,
for some undisclosed reason, moved to the home of her niece in Starks,
Florida. TVhen he returned, he conveyed her "clothing and belongings® back
to Kingsley Village and, according to her, threatened that she "™would suffer
for it if 51*137 didn't go with him". They contlinued their residence in
Kingsley Village only until the following Sunday when they temporarily -
"took a room" at the Mayflower Hotel in Jacksonville, Florida. Within a
short time they found a suitable room for rent in the home of Mr. Joseph
Kecher at 2351 Riverside Avenue and moved in on 8 May 1944. As in Kingsley
Village, the accused and Mrs. Thomas held themselves out as man and wife
(Ro 9{-10, 21—23)0. '

On 21 May 1944 they departed for New York City. Theyarrived
the next morning at about 10:00 a.m. and immediately went to the Beekman
Tower, a hotel. After registering as ®Captain and Mrs. Frank G. Ernof,’
they were assigned to room 1601. The ensuing three days were spent by
them in an apparently uneventful manner. Mrs. Thomas awoke on the
morning of 26 May 1944 feeling too ill to get out of bed. The accused
went out ‘alone for his breakfast. When he returned at about 11:00 a.m.,
he was "™in an intoxicated condition". At about 2:00 or 3:00 p.m., he
compelled Mrs. Thomas to dress and to accompany him on a trip which he
rroposed to make to Central Park. On his way he changed his mind and
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decided to avail himself of the hospitality of a bar on Sixth Avenus.
He imbibed a large quantity of. liquor and ®toward the last % % 3 took
six very strong drinks®. Mrs. Thomas finally induced him to return
to the hotel. About 5:00 p.m. she left the room to order some food.
for him. When she entered their room again, he was gone (R. 10-12,
23; Pros. Exs. B, C). . _ - .

She immediately instituted a search for him. After combing
the hall and particularly the cocktail lounges, she again returned to
their room. The accused was sitting in a chair with ®a gaah over his
left eye". Mrs. Thomas has testified as to what then occurred as
follows: : :

81 asked him what was the trouble pr what caused
the gash and the answer he gave ms was, !'I am going to
kill you! and came at_me_with his hands stretched as if
to strangle me. he /sic/ grabbed mé by the throat and .
put his hand down in my mouth, cutting the roof of my
mouth, requiring medical attention, then proceeded to
beat me and different assaults of that nature and
twisted my ankle very painfully. At that time, I got

. him in the hallway and the manager or assistant_manager
of the hotel came up and separated Ehe accuse<_i7 an
myself.® ' .

¥rs. Thomas' screams had attracted several amployees of the hotel to
the scene of the assanlt. Ths accused was then wearing his #full dress
uniform mims cap®. He was led to his room and put to bed. There he
was found shortly. thereafter by the military police who had been sum-
moned by telephone. He was directed to dress and was removed to military -
police headquarters. Since he "was definitely under the influence of
liquor®, he was detained overnight until "his condition was sufficiently
improved to permit him to travel®. irs. Thomas in the meantime had been
treated by a Dr. Kurt S. Nahm. Upon examination he found her to be suf- -
fering from "a hematona behind her left ear, lacerations of her mouth,

‘both forearms and both knees" (R. 12-14, 24-25; Pros. Exs. B, C, D, E).

. 4« The accused, after he had been apprised of his rights relative
to testifying or remaining silent, elected to make an unsworn statement.
It consisted mainly of a resume of his long service in the Oregon National
Guard and in the Army of the United States. Three days after the infamous
attack at Pearl Harbor the unii which he commanded was sent out on security
detall with instructions to guard all vital installations, airports, rail-
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road bridges, tunnels, and beam stations from Salem, Oregon, south to .
Medford, Oregon, and west along the Pacific coast to Marshfield, Oregon.
The area covered extended over 500 miles ard necessitated the operation -
of "four separate mess locations®. The accused was commended for the

- excellent work dons by Colonel L. E. Boyd of the IX Armmy Corps. Of ,
the accused's three chlldren, two are girls, aged 17 and 18 respectively,
and one a son, who is a Signalman 1lst Class in the Navy with a record of
service in the South Seas, Alaska, and in France. The accused has re-
ceived four ratings between 3 March 1942 and 31 May 1944. Two were
®excellent®, nne "very satisfactory", and one "superior® (R. 40-41).

. The testimony of several witnesses was offered on behalf of the-
defense. Their primary purpose was to impugn and discredit the veracity
and moral character of Mrs. Thomas. Early in Decamber of 1943 the ac-
cused and First Iieutenant John K. Moore had spent a weekend together in
St. Augustine, Florida. On their return trip to Camp Blanding they
stopped off for "something to eat™ in Starke, Florida. After finishing
their meal, they walked to a military store. As thsy were examining the.
contents of the display window, they were approached by two women who
"gtruck up a conversation". One of them was lrs. Thomas who had arrived
in town that day. After strolling around the block, partaking of some
food at the Cuidon Grill, and visiting the railroad station ®to see about®
her dog and baggagse, they "just drove around" and talked. To her new
acquaintances she represented that she had been & Navy nurse and that
.she "had been discharged because of wounds®. She  had come to Starke to
stay. indefinitely with a relative who was. "going to leave her something
in their will® (R. 33; Der. Ex. 1).

Prior to her arrival in Starke shs had resided in Columbus »
Georgia. She had thers made the statemsnt that she intended to marry a
Iieutenant Rodnicky. Testimony of this fact was offered to refute cer-
tain assertions attributed to her to the ei‘fect that he was her half-
brother (R. 30-31). '

Before leaving for New York she had infomed Mrs. 'l'helma. Kecher
. that she had consulted the District Attorney in Jacksonville and that he -
had advised her to Mgo right on with [the accuse_c_l7 Just like she was doing,
that she was doing the right thing®". Mr. Edmnd E. Crutchfield, the offi-
cial referred to, testified, however, that upon being told by her that
"she had been having an affair with an officer at Camp Blanding, whose
name she never did mention # # %, that her husband was overseas and was
returning home, and that she desired to break off her relationship®, he
delivered the opimion that "she needed a preacher more than a lawyer,
-particularly a State Attorney' He recommended that she leave and avoild
the accused (R. 31-36). : A

>

~
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*"° Mr. Alfred Willdnson, a truck driver by profession and a resi-
dent of ‘Starke since 1925, was familiar with Mrs. Thomas' reputation for
truth and veracity in the commnity. It was "bad® and he ®wouldn't '
believe her at all®, not even under oath (R. 36~37).

The last witness for the defense was Major Alvin W. Clark,
the Cormmanding Officer of the battalion to which the accused was assigned.
Prior to the preferment of charges he had ®considered the accused an offi-
cor and a gentleman® and had rated him Mexcellent®. The major's recom=—
mendation in a letter of transmittal that the accused be eliminated from
the service was "based on the evidence presented and if the papers for-
warded were true" (R. 37-40).

5. Sped.ﬁ.catlon 1 of Charge I alleges that the accused did %on or
about 19 December 1943 and on or about 20 April 1943, wrongfully, dis-.
honorably and unlawfully live and cohabit with Mrs. Maude Marie Thcrmas,

a woman not his wife. Specification 2 of Charge I alleges that the ac-
cused comrmitted the same offense with the same woman on 7 May and 21

May 1944. Specification 3 of Charge I alleges that the accused did "on
or about 23 ilay 1944 wrongfully, dishonorably and unlawfully commit
~adultery with a certain woman not his wife, but the wife of another offi-
cer of the Army of the United States, to wit, Mrs. liaude Marie Thomas".
These acts were all laid under Article of War 95.

The testimony of Mrs. Thomas was unequivocably to the efi‘ect
thaf she had lived and cohalited with the accused throughout most of
the period between 19 December 1943 and 26 May 1944. Although there is
testimony that her reputation for truth and veracity is bad, her story
is strongly and convincingly corroborated by Mrs. Wall, by Mr. and Mrs.
Kecher, and by Mr. F. M. Keenan and Mr. Lewis Heyden of the Beekman
Tower. They were all witnesses to thejoirt occupancy of various quarters
by the accused and Mrs. Thomas. The continued sharing of a room by an
officer with a woman not his wife is convincing evidence of impropriety
and immoral conduct. Adultery cannot normally be proved by direct proof
of the sexual act, but the cohablitation of a man and woman not married
to one another, when considered in the light of worldly knowledge, must .
be construed to be motivated by purposes and motives other than honorable.
The rule is stated in IT Bull. JAG, Jan. 1943, p. 14, sec. 453 (4a) as
follows:

®Accused was found guilty of living in a state
of open adultery in violation of A.W. 96. There was
evidence that accused, a married officer, rented a
sleeping room and occupied it for a month nth a
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woman not his rife. Held:s The record supports

the findings. The circumstances warranted an

inference of adultery (CcM 227791 (2942)).
: 6. Speciﬁ.cata.on 5 of Charge I alleges that the accused was "on or
about 26 May 1944, in a public place, to wit, Beekman Towers Hotel, dis-
orderly while in uniform®. This was also set forth as a violation of
Article of War 95. The Specification of Charge III alleges that the ac-
cused did "on or about 26 May 1944, with intent to do her bodily harm,.
commit an assault upon a certain woman, viz., Mrs. Maude Marie Thomas,
on the chest, arms and head with his fist and grasping her by the throat
with his hands®. This was set forth as a violation of Article of War 93.

A hotel corridor provides a common avermme not only for registered
guests but for any member .of the public who may desire to visit ‘them. Since
it 1s open to the world, it is a public place. Even a parch used as a
passage exclusively by military personnel and their wives has been held
to be a public place. Thus, Dig. Op. JAG. 1912-1940, sec. 453 (8) states
that: : ‘

‘ ¥Fhere accused was ‘charged with bedng drunk and
disorderly in a public place in violation of A. W. 95,
it was held that a porch where the offense was com-
mitted, belng used as-access to apartments in a building
within a military reservation and visible from a public
road, was a public place although it does not definitely
appear it was lighted at the time, and the fact that only
Amy personnel and their wives were present is immaterial.m

-Under certain circumstances a hotel room may also lose its normal private
character and be deemed a public place. The following summary in I Bull.
JAG, November 1942, p. 327, sec. 453 (10) is illustrative:

"Accused was fonnd gullty of being drunk and dis-
orderly in a public place in violation of A.W. 95 and
sentenced to be dismissed the service. Accused gave a
party in a hotel to celebrate his promotion to major,
drank several cocktails while in uniform, and became

-profane and abusive to several women present. ILater,
dressed in pajamas, he entered the room of another of-
ficer and his wife, where accused's wife had taken
refuge from him, and there cursed and beat his wife.
S5till later, in his omn room, accused beat his wife
severely, causing her to scream. Upon the approach of



the hotel manager, a deputy sheriff and a civilian,

' accused called the hotel manager & vile name and
addressed him in grossly obscene language. It was
necessary to hit accused on the head with a bludgeon
to pacify him and rescue his wife. Held: The re-
cord supports the finding and sentence. The conduct
of the accused was unbecoming an officer and gentle-
man. CM 226357 (1942).%

" The accused's assault upon & woman was per ss disorderly and
& disgrace to the uniform. Its commission in a public place in the pre-
sence of witnesses was a seriously aggravating factor. Such consPicuous]y
repulsive conduct is clea.rly unbecoming an officer and a gentleman.

That the accused admimistersd a cruel beating to Mrs. Thomas
has been established beyond the peradventure of a doubt.. But whether
the assault was made with the particular intent to do her bodily harm
is highly qusstionable. Paragraph 162 of the Manual for Courts-Martial, -
. 1928, points out that: . : _—

#It is a general rule of law that voluntary
drunkenness, whether caused by liquors or drugs, is
not an excuse for crire comltted while in that condi-
tion; but it may be considered as affecting mental
capacli_m to_entertain a specific¢ intent, where such-

"intent is a necessary element of the offense" (under-
scoring supplied.)

411 of the evidence submitted indicates that on the evening of 26 May
1944 the accused's wits were completely dulled by drink. Witnesses
have referred to him as "very intoxicated" and as "definitely under the
influence of liquor®". When the military police arrived at the hotel
shortly after the assault, they found him aslesp in bed. A man in the
normal possession of his faculties could hardly have sucéumbed to slumber
so soon after carrying a malevolent intent into execution. At military
police headquarters he was found to be so drunk that he had to be re-
tained until his conditiom had improved sufficiently "to permit him to
travel®. The cumulative effect of these evidentiary items is to rebut
the existence of any specific intent in his mind. The record does not
support a finding of guilty of assault with intent to do bodily harm
in violation of Article of War 93 but is adequate for a finding of
guilty of assault and battery in violation of Article of War 96.

7. The accused is about 41 years of age. The records of the Office
of The Adjutant General show that he had enlisted service in the National
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Guard of Minnesota from 12 December 1919 to 11 December 1922 and in the
National Guard of Oregon from 24 Jamiary 1927 to 11 February 1935; that
he was appointed a second lieutenant of Infantry in the Organized Re-
serve Corps on 3 June 1931; that he was commissioned a second lisutenant
in the National Guard of the United States, Infantry-Reserve, on 10
June 1935 as of 12 February 1935; that he was called to active duty on
16 September 1940; that he was promoted to first lieutenant on 26 March
1941 and to captain on 6 June 1942; that he has been on active duty as
an officer since 16 September 1940, ' .

) 8. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support only so much of the findings of guilty
of the Specification of Charge III and Charge III as involves a finding
of guilty of assault and battery in violation of Article of War 96, and
legally sufficient to support all of the other findings and the sentence
and to warrant confirmation thereof. Dismissal is mandatory upon con-
viction of a violation of Article of War 95 and is authorized upon con-
viction of a violation of Article of War 96. ‘

' _ %’4’4/ g /Z%%ndge Agvocate.

M,%Judge Advocate.
B @W‘%};&u. Judge Advocate.
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CM 259933

1st Tnd. |
¥ar Departaant, J-£:8.0¢, 31 AUG 1944 = To the Secretary of War.

1., Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Captain Frank G. Erno (0-286863), Infantry.

2. I concur in the opinion of the Board of Beview that the
record of trial is legally sufficient to support only so much of the
finding of guilty of the Specification, Charge IIT and Charge III, al~-
leging an assault with intent to do bodily harm upon a woman, as in-
volves a finding of gullty of assault and battery; in violation of
Article of War 96, lsgally sufficient to support the sentence and to
warrant confirmation thsreof. I recommend that the sentence of dis-
missal be eonﬁmad and ordered executed. .

3. A memorandum from Colonsl W. C. DeWare, Gensral Staff Corps,
Acting Ijaison Officer, requesting infarmation upon which to base a
reply to ths Honorabls Guy Cordon, Umited States Senate, concerning :
the facts in the present case has been received and answered. Considera-
tion has been given to a memorandum from Major W. F. Runge, Infantry,
Mrector, Training Division at Camp Blanding, Florida, requesting clemency
in behalf of the accused. : .

4. Inclosed are a draft of .a letter for your signature, transmitting
the record to the President for Mis action and a farm of Executive action
designed to carry into effect the i‘oregoi.ng recommendation, should such

actlon meet with approval
W—J\'N_‘ . Q/\M

Myron C. Cramer,
Major General,
The Judge Advocate General.

5 Incls.
Incll - Reoord o;t trial.
Incl 2 -~ Dft. of ltr. for
Sig. Sec. of War.
Incl 3 = Form of Executive

action.
Incl 4 - Memo. fr. Colonel
W. C. DeWare.
Inc]» 5 - Momo,. fr. mor'
w. F. mmg‘ ’

{Findings disapproved in part in accordance with mcoxmnendation of
de Judfe A?vocate General. Sentence confirmed. G.C.M.O. 521
<6 Sep
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WAR DEPAKTMENT
Army Servioce Foroes
In the Office of The Judge Advooate General
" Washington, D.C.
_ (67)
SPJGK
CM 259963

17 AUG 1944

UNITED STATES FIRST AIR FORCBE

)

)
Ve ) Trial by G.C.M., convened at Army
: ) Air Base, Richmond, Virginia, 7

First Lieutenant JOHN B. )

BROWN (0-5768991), Air Corps. )

July 1944, Dismissal, total for=
feitures and confinement for two
(2) years.

. CPINION of the BOARD OF REVIEW
LYON, MOYSE and SONENFIELD, Judge Advoocates.

1. The record of trial in the case of the officer named above
hss been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advooate General,

2. Accused was tried upon the following Charges and Specificationsi
CHARGE It Violation of the 6lst Article of War.

Specificationt In that First Lieutenant John B. Brown, Alir -
Corps, Section K-1, 120th Army Air Forces Base Unit (Fighter),
did, without proper leavs, absent himself from his organiza-
tion at ‘Army Air Base, Richmond, Virginie, from about 21
April 1944 to about 28 llay 1944.

CHARGE IIt Violation of the 96th Article of War,
Specification 1t In that First Lieutenant John B, Brown, Air
Corps, Section K-1, 120th Army Air Forces Base Unit (Fighter),
did, at Hopewell, Virginia, on or about 28 May 1944, wrong-
fully appear at the Ritz Cafe in improper uniform, -viz,
wearing insignia of grade of Captain,

Speclfication 2% 'In that First Lieutenant John Be Brown, * * »,
did, at Richmond, Virginia, on or about 13 April 1944, with
intent to defraud, wrongfully and unlawfully make end utter
as true and genuine a certain check in the words and figures
as follows, to wit: .
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“April - 13 10 44

State Savings Bank -~ 23

Council Bluffs, Iowa

Pay to the order of Cash -

/7 N ) . o
Twenty dollars No _oents . 2022 po1lars
§20.00 : ___John B._Brown

HOTEL JOHN KARSHALL .
Rig:}nnond, Virginia.

end by means thereof did fraudulently obtain from Hotel John
" Marshall, Richmond, Virginia, the sum of $20.00, he, the said
First Lieutenaent Brown then well knowing that he did not have  °
and not intending he should have sufficient funds in the State
Savings Bank, Council Bluffs. Iowa, for the payment of said
check.

Specification 33 Identlcél in form with Specification 2 but
alleging check dated 15 April 1944, payable to John Marsha.ll
Hotel, and in the amount of $15. _

Specification 43 In that First Lieutenant John B, Brown, * #» »,
: did, at Petersburg, Virginia, on or about 20 May 1944, with
intent to defraud, wrongfully and unlawfully make and utter
as true and genuine a certain check in the words and figures
as follows, to wit:

May 20 19 44

City Council Bluffs, Iowa
NAME OF BANK - State Savings Bank
PAY TO THE ‘ .
ORDER OF Petersburg Hotel - 1020
* Ten ——— twenty cents - DOLIARS
For value received, I represent that the above amount is in
. sald bank in my name, subject to this check, and is hereby .

assigned to payee hereon or holder.

SIGNATURE John B. Brown 0576991 '
_ ADDRESS __ 2604 - 21 Ave - Rook island, Ill
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end by means thereof did fraudulently obtain from Hotel
Petersburg, Petersburg, Virginia, the sum of §10.,20, he, the
said accused, then well knowing he did not have and not ine
tending he should hawve sufficient funds in the State Savings
Bank, Council Bluffs, Iowsa, for the payment of said oheok.

He pleaded guilty to Charge I end its Specification and to Specification
1 of Charge II and to Charge II, and not guilty to Specifications 2, 3

- and 4 of Charge II, end was found guilty of all charges and specifica-
tions. Evidence of one previous conviction for esbsence without leave

in violation of Article of War 61 was introduced. He was sentenced to
be dismissed the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard lebor for two years. The re-
viewing authority epproved only so much of the findings of guilty of
Specification 4 of Charge II as found the accused guilty, at the time
and place alleged, of the wrongful and unlewful making and uttering of
the check in -question, with intent to defraud, and without having, or
intending that he should have, sufficient funds in the bank for the pay-
rent of seme, sapproved the sentence and forwarded the record of trial
for action under Article of War 48,

3. Summary of evidence.

8. Charge I and its Specification, - absence without leave, -

Aooused pleaded guilty to.the Charge and its Specification. Capfain
George C. Philbrick, Commanding Officer of accused's organization, identified
the morning report of the organization (R. 9). Certified extract copy of
the morning report for 22 April 1944 was offered to show original absence
without leave on 21 April 1944 (Pros. Ex. 1). Accused was apprehended on
28 May 1944 at Hopewell, Virginia, by Captain Jesse Wright, Corps of Military
Police, of Cemp lee, Virginia., At 0330 of that date, after having been ad-
vised of his rights, accused, in answer to a question by Major John E. Scott,
Provost lMarshal, Camp Lee, stated that he had been absent without leave for
approximately eight days (R. 31,32). -

la.. For ;bhe defense,

After a statement by defense counsel that he had explained to accused
his rights, accused elected to meke a sworn statement (R. 36). Accused
stated that he was sentenced by a General Court-Martial in February 1944
to "forfeit $100 per month for nine months and receive an official reprimand.
Thereafter he had no particular duty assignment, although he reported daily.
As a result of a belief that the organization resented the fact that he was
in wmiform after his conviotion, accused developed a feeling of depression
(R. 39,40,43). He went absent without leave on 21 April 1944 and was
arrested on 28 llay 1944 (R. 40,41).


https://39,40.43

(70) . ' -

¢s Charge II, Specification 1, = wearing Captain's insipnia.

Acoused pleaded guilty to this specification. Mr. Jemes M. Miller saw
accused wearing'captain'é bars at the Ritz Club in Hopewell, Virginia, on -
28 May 1944 at about 0200 (R. 28). He was wearing them when he was arrested
that morning by Captain iright (R. 31) and when he was delivered into the
custody of kajor Scott at 0330 (R. 32,33). .

. ’.g. For the defense,

Accused stated that he was wearin§ captain's bars on 28 May 1944
because “they really boosted my morale” (R. 42).

o Charge II, Specifications 2 and 3, issuing two checks to Hotel
John Marshall and Specification 4, issuing check to Petersburg Hotel with-
out sufficient funds. .

Cn 13 April 1944, Hotel John Marshall cashed for accused a check for
twenty dollers, drawn by accused to the order of ™cash" on State Savings
Bank of Council Bluffs, Iowa, and on 15 April 1944 cashed for acoused
another check drawn by accused to the order of John Marshall Hotel on the
same benk for fifteen dollars. Accused wes not a guest of the hotel on
the first date, but he was on the latter date. Both checks were duly
depogited and were subsequently returned unpaid, with a notation from
* the drawee bank, “Has no account". TWitness, Mr. Jelly Leftwich, Assis-
tant Menager of the Hotel, answered in the affirmative the question by
defense counsel, "Either of them could or could not have been given in
payment of a hotsl bill, either check; is that rightt" (R. 12-15, 19,20).
Neither check was protested nor did the hotel give accused five days®
notice that the checks had not been paid, but notice was given to the
authorities at Richmond Irield, first by telephons and then by letter .
(R. 19,20). Both checks were paid before 27 June 1944 (R. 20).

Gn 20 May 1544, aocused issued a check, drawn on the same bank, in
favor of Petersburg Hotel, for $10.20, in payment of his hotel bill. Just
above the signature appears the followings "For value received, I represent
that the above amount is in the said bank in my neme, subject to this
oheok # * #', The check was duly deposited and was returned unpaid by the
drewee bank two qr three weeks later (R. 22,23,26). The check was not pro-
tested and the bank did not write to accused, )

The bank did not have accused's address and had heard that accused was
being detained by the Military Police (R. 24). The check was subsequently
paid by accused's mother (R. 24). Mr. Clyde A. Blanchard, Executive Vice=
President of State Savings Bank, Council Bluffs, Iowa, testified by depo~-
sition that acoused did not have an account in that institution on 13 April
1944, 15 April 1544, or 20 May 1944, and that there was no reocord of his
ever having had an account in that bank (Pros. Ex. 5).
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f. For the defense,

Accused testified that he had lived at one time in Council Bluffs,
and had done business with the State Savings Bank there, His family had
likowise dome business with the bank for two generations, and his mother
had an account there at the time he issued the three checks although he
did not and knew that he did not (R. 37,40,41,44). His mother had lived
in Council Bluffs but had remarried and was now living in Rock Island,
Illinois. He did not notify his mother sbout the checks nor did the bank
(Re 44). As a result of the court-martial sentence accused had only about
$60 a month to live on and gave the checks because he did not have any
money, needed funds, and thought that the bank would notify his mother,
who would take oare of them (R. 40,41)s This belief was based on the faot
that the bank was "run® principally by a family that had known his family
for many years (R. 44,45). Accused did not intend to defraud any one when
he issued the cheoks and had not been notified that they had been dishonored.
They were made good upon notice to his family (R. 42). -

Mrs. W. F. Chambers, mother of acoused, moved fram Council Bluffs in
1931, but carries a savings acoount in the State Savings Bank of that
oity. She had known the personnel of the bank very well but the depression .
and the war had changed the personnel so much that she now knew only one
girl, who was in the "cashiering or deposit™ section, Witness did not
think that the bank personnel knew that acocused was her son for if they
had “they would have wired me and accepted those checks”. She would have
paid the checks hed they been presented and did pey them when she received
notice of nonpayment. She had not been nétified by any hotel that the
checks had been dishonored. Had her son written for money she would have
forwarded it (R. 49-51).

&+ Defense testimony as to good character.

Acoused, as a witness in his own behalf, stated that he had been in
the Army.since 28 April 1941. After two years as an enlisted man he ob=
tained a commission aB a second lieutenant in the Air Corps upon comple=-
tion of a thirteen-week course at Officer Cendidate School. Four months
later he was promoted to a first lieutenancy. Prior to entering the servioce
he had been physical director of the Rook Island Y.M.C.A. He had never had
trouble or diffioulty of any kind as a ocivilien and had none in the military
service prior to his trial by a gemeral court-martial in 1944 (R. 38).

Captain Emil R. Johnson, Base Classification Office, Richmond Army
Air Bese, verified accused's statements as to his commissioned service,
and furnished the following information as to accused's rating for the
manner of performance of his duties, as shown by his "66-2 Form"t 27
April 1943 to 6 August 1943, “superior®; 7 August 1943 to December 1943,
'73ry satisfactory®; February 1944 to April 1544, "satisfactory" (R.46,

.
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Acoused's good reputation and standing in civilian 1life was testified
to by his mother, Mrs. W. F. Chambers, Probate Judge Forest Dizotell,
Rock Island, Illinois, Municipal Judge John P, Tinley, Counoil.. Bluffs,
Iows, M¥r. W. P. McCaffree, General Seorstary, Y.M.C.A., Rock Island,
I11inois, and Mr. Gabe Mosenfelder, merchant, Rock Island, Illinois.
Letters from the last four were accepted in evidence under a stipula-
tion agreed %o by the prosecution (R. 36,513 Def. Exs. A,B,G. and D).

4. The ovidenoce fully sustains the findlngs of guilty. as approved
by the reviewing authority. The absence without leave and the improper
wearing of the insignia of a captain were established by competent tes=
timony, supplementing accused's admission of the commission of these ’
offenses and his plea of guilty. As to the three specifications oharging -
" issuance of checks with intent to defraud, without having on deposit suf-

ficient funds and not intending to have sufficient funds to meet such
ocheocks, ths record shows that accused did not have any funds on deposit
with the drawee bank, and that he kmew that he had nome. Any doubt
existing as to whether the checks issued to the Hotel John Marshall
were for cash received is dispelled by acoused’'s admission that at the
- time of their issuance he did not have any money because of a oourt- -
martial sentence, forfeiting & part of his pay, and needed funds. His
sole defense, other then the techrical legal one hereirafter -discussed,
was that his mother, who had not lived for many years in Council Bluffs,
-had an aoccount in the drawee bank, that his family had done business
. with the bank for two generations, and that he believed that the bank
" would notify his mother, who would then pay the checks. He denied any
_intent to defraud, but admitted that he had not notified his mother
" that he had drawn the ohecks and that he had not requested funds from .
her, The Board of Review is of the _opinion that the court was fully
warranted in disregarding this protestatlon of good faith, and of oone
cluding that the checks were issued with.intent to defraud.

6. Wearing unauthorized insignia in a public place is a well-
recognized offense under Article of War 96 (CM 233900, Baker, 20 B.R,
/189, JAG Bull. Aug. 1943, p. 312), and no disoussion of this specifica-
tion is necessary. It is equally well established that the issuance af
‘& check, with intent to defraud or deceive, by a member ‘of the military
establishment on a bank in which he has no funds end does not intend to
"have funds sufficient to meet the check, is an offense under the same -
‘article. That the check is subsequently made good does not alter the
faot that the military establisiment has been subjected to-scandal and
disgrace by virtue of its previous dishonor. For the same reason it is
jrmaterial whether the check was issued for a preexisting debt or to
 obtain cash. In the present case there is nothing to indicate that
~the bank had previously paid checks drewn by accused, nor that on . other
ooccasions it had notified his mother of the presentation to it of checks
drawn by him, . Not only did he admittedly have no funds in the bank, but

it was testified by an official of the bank that there was no record of
his ever having had any aooount there,
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Aocugbd advanced the defense that the specifications were besed on
a Virginia statute, under the terms of which, according to the inter-
pretation of defense counsel, it was essential that the check be pro- )
tested and written notice of nonpayment be given to the drawer. Without
attempting to analyze the law in question, it is sufficient to point out
that the basis of the oharge is not the violation of a state statute,
but the ocommission of an act which brings discredit to the military es-
tablishment. The court properly refused to sustain defense's motion for
a finding of not guilty, based on the failure of payees to comply with
the Virginia statute,

. 6+ War Department records show that aooused is 27-9/12 years of .
age. He graduated from high school in 1935, and was employed as physical
‘director of the Rock Island Y.M.C.,A. from that time until his induotion
into the Army on 28 April 1941, At the time of his aedmission to the .
Officer Candidate School he was a corporal in the 1lth Antisubmarine
Squadron, Army Air Force. He was commissioned a second lieutensnt in
the Air Corps on 16 April 1943 end was promoted to first lieutenant on
17 August 1943. At the time of his promotion he was serving as Assige
tent Squadron Adjutant, 443rd Fighter Squadron, end was given a rating
of "superior™. He twice attended the School for Special Services at
Lexington, Virginia, without graduating, first from 4 August 1843 to
20 August 1943, when he pursued the Special Services Officers' ecourse,
and then from 12 November 1943 to 23 November 1943, when he pursusd the
Orientation Officers' course. ' No reason wes assigned for his failure
- to complete the first course. In connection with the second course he
received an academioc rating of "unsatisfactory®. There also appears
in the War Department's records.a communication from Berger's Tavern,
Orlando, Florida, to the Acting The Adjutant General, advising that
officer that the writer on 4 April 1944 had cashed a cheok for $20 for
aoocused, which had been returned unpaid. Disposition of this matter is
-not indicated, as accused was reported by the Adjutant General's Office
as being absent without leave e.t the time of the reply to this. communioa-
tion. : .

7. The court was legally constituted and had Jurisdiction of the
person and the offenses, No errors injuriously affecting the substan-
‘tial rights of accused were camitted during the trisl. The Board of -
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty of all charges and specifications, as
approved by the reviewing authority, and the sentence, and to warrant
confirmation of the sentence, Dismissal is authorized upon oonviotion
of a violation of Article of War 61 or 96.,

ng_. 4 ; - , Judgo Advoos:bo.
T A Y .
. Judge Advooate.
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. 1ot Ind,

‘ War D.m. J.LG.O._. 29 AUG '%4 - 20 th. SQeretsx"y of Ft.

. 1. Berewith transmitted for the aeticn of the President are the
record of trial and the opinien of the Board of Review in the vase. of
First Lieutenant John B. Brown (0-576991), Air Corps.

2. I concur in the opinion of the Board of Review that the reocord
of trial is legally sufficient to support the findings of guilty as
" approved by the reviewing authority and the sexntence and to warrant eone~
firmation of the sentence. Accused was found guilty of absenting himself
without leave from his organization (57 days) in violation of Article of
War 61, of wearing insignia of a oaptain without authority amnd of wrong=-
fully and unlewfully end with intent to defraud issuing three worthless
ohecks in the total amount of $35.20, in violation of Artiscle of War 96.
Evidence of one previous oonviotion by gensral oourt-mertial for absemoe
without leave (9 days) in violation of Article of War 61 was introduced.
In that oase he was sentenced to a reprimand and forfeiture of $100 of
his pay per month for nine months. In this case ths approved sentence
involved dismissal, total forfeitures and oonfinement at hard labor for
two yearas., The checks were drawn on a bank in which aceused had no
~account but one in which his mother did have an acocount. It was ao-
cused's contention that he expeoted his mother to be notified cof the
presentation of these three oheocks and that she would pay them, The
cheoks were paid by accused's mother before the trial., I therefore recom-
mond that the sentence be confirmed but that the forfeitures be remitted;
that the Eastern Branoh, United States Disciplimary Barracks, Greenhaven,

New York, be designated as the place of confinement, and that the sentenoe
a8 thus modified be carried into exeoution.

3. Consideration has been given to a letter dated 26 August 1944
from Honorable Socott W. lucas, Uhited States Benate, inolosing a letter
dated 22 August 1844 from Forest Disotell, Judge Probate Court of Rook
Island County, Rock Island, Illinois, requesting clemensy in behalf of .
the acoused. The letter of Semator Imoas and a copy of Judge Dizotell's
letter accompany the reocord.

4. Inoclosed are a duft ‘of & letter for your signature 'h-mnitting
the record to the President for his ‘sotion and a form of Exeocutive action

designed to ocarry into effeot the recommendation horoim.bovo made should
‘such action meet with approval..

Q.Q;\M

Myron C. Cramer,
Major Gemeral,

4 Inols, Tho Judge Advooate General.
Inol.l=Record of trial. § o

Inel.2-Drft. of ltr, sig. Sec. of War. : . 'f:'
Incl.3~Form of Ex. aotion, . C
Inol.4-Ltr. fr. Sen. Lucas, w/inol, =8 e

(Sentence confirmed but forfeitures remitted. G.C.M.0. 515, 26 Sep 1944)
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TAR DEPARTHENT o (75)
Amy Service Forces '
In the Office of The Judge Advocate General
Washington, D, C,

SPJGN : g
CM 259964 .1 Aug 1944
UNITED STATES ) FIRSTAIRFORCEV
’ )
Ve ) Trial by G.C.i., comvened at
) Army Air Base, Walterboro Army
Second Lieutenant JESSE )
WILLIAMS II, (0-562354), Air )
Corps. )

Air Field, Walterboro, South
Carolina, 3 July 1944. Dis-
missal. :

OPINION of the BOiRD OF REVIEW
LIPSCO:B, SYKES and GOLLEN, Judge Advocates

1, The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General.

2+ The accused was tried upon the following Charges and Specifi-
cations: .

CHARGE I: Violation of the 64th Article of Var.

Specification: In that Second Lieutenant Jesse Williams, ‘II, Air
Corps, Section D, 126th Army Air Foarces Sase Unit (Fighter),
having received a lawful command from Lieutenant Colonel Harry
G, Davis, Air Corps, his superior officer, to report to First
Lieutenant Arthur L. Haigh, Air Corps, at 0800, 15 June 1944, at
ramp near Base operations, for duty, did, at Army Air Base,
Walterboro Army Air Field, Walterboro, South Carolina, on or
about 15 June 1944, willfully disobey the same.

CHARGE II: Violation of the 6lst Article of War,

Specification: In that Second Lieutenant Jesse Williams, II, Air
Corps, Section D, 126th Army Air Forces Base Unit (Fighter),
did, without proper leave absent himself from his command at
Army Air Base, Valterboro Amy Air Field, “alterboro, South ,
Carolina, from about 0800 15 June 1944 to about 1500, 15 June 1944
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He pleaded not guilty to and was found guilty of all Charges and Specifi-
cations except the word "command" in the Specification, Charge II, of which
- he was found not guilty and for which the words "place of duty" were sub= -
stituted and of which substituted words he was found guilty. He was sen- -
tenced to be dismissed the service. The reviewing authority approved the
sentence and forwarded the record of trial for action under Article of War
48.

3. The evidence for the prosecution shows that on the morning of 14
June 1944 the accused, pursuant to instructions, reported to Lieutenant Colonsl
Harry G, Davis, Air Corps, for assigmment for primary duty in the Engineering
Section at the Walterboro Army Air Base. In the presence of two other of-
ficers Lieutenant Colonel Davis ordered the accused to report for duty at a
designated rlace at 0800 o'clock on 15 June 1944 when he was to relieve
one of the other officers then present., The accused's previous efficiency
ratings were discussed and he was assured that he would be rated by his
future instead of his past performance., The accused stated that he under-
stood the order and that he was cognizant of the Articles of War, These
facts were established by the testimony of Lieutenant Colonel Davis and
the other two officers who had been present at the conversation (R, 14-19,
"19-21, 21-23).

The next morning, according to the testimony of Lieutenant
Colonel Davis and the officer who was to be relieved, the accused did
not report as ordered and was not at his appointed place of duty between
0300 and 1500 o'clocke A search at his quarters and home in a nearby town
was conducted and the accused was not located (R, 16, 22, 23, 25-29).

L

4o 'The evidence for the defense shows that the accused had requested
Lieutenant Thomas H, Porter, Jr., Air Corps, to awaken him at 0700 o'clock’
on the morning of 15 June 1944 but that Lieutenant Porter failed to do so -
~and later requested a sergeant to awaken the accused. According to the
stipulated testimony of the sergeant theaccused was notified between 0830
and 0900 o'clock on 15 June 1944 that Lisutenant Porter had requested the
sergeant to awaken the accused. Lieutenant Porter also testified that he
had seen the accused in the Officers' Mess at 1000 o'clock on 18 June 1944
and that the accused at such time appeared unperturbed. Another officer
testified that he had received a telephone call about 0900 o'clock on 15
June 1944 requesting informiation concerning the accused's whereabouts
(R 31-34, 34~36). , :

The defense introduced into evidence a certified copy of an order
dated 22 lay 1944 of the accused's organization whereby he had been assigned’
to perform the duty of "Technical Inspector™, A copy of the organization's
order dated 15 June 1944 was also admitted. This latter order appointed the
accused ')'Assf, Production Line Maint O" for his primary duty (R, 36; Def. Exs.
"A"’ ﬂBﬂ . : :
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The accused, a negro officer, conducted his own defense with
the assistance of the regularly appointed defense counsel. After explanation
of his rights as a witness, he elected to make an unsworn statement. Upon
the issues involved he asserted that his failure to obey the order had been
occasioned by his oversleeping and the failure of his brother officer to
awaken him as agreed. He contended that he did not report as ordered even
after 0830 or 0900 o'clock because he had received information that the
military police were looking for him and that he repeatedly called their
office during the morning. He insisted that the order was not a legal
order because he had not been assigned to a position subject to the order
of Lieutenant Colonel Davis until 15 June 1944. He also sought to show that
the order was given for the sole purpose of increasing the penalty for an
offense which he alleged Colonel Davis expacted him to commit. The re-
mainder of his statement consists of an assertion of discrimination against
-negro officers in general and himself in particular. He styled himself -
as the "best engineering officer in the First Kir Force® and charged that
his accuser and the prosecution's witnesses had colluded to defame his
character and professional reputatlon because they were jealous of him -

(R, 37-42).

56 In rebuttal the prosecution adduced the testlmomy of another of-
ficer that the accused had not reported for duty as ordered and a recalled
witness reiterated his testimony to the same eifect. The base personnel
officer testified that on 13 June 1944 he had notified the accused to re-
port to Lisutenant Colonel Davis for primary duty assigmment, and that such
assignment had been made on 14 June 1944 and confirmed by written order
on 15 Juna 1944 (Re 43, 44146, 46-48)

6. . The Specification, Charge I, alleges that the accused having re-
ceived a2 lawful command from his named superior officer to report to a
designated officer at a specified time and place for duty willfully dis-
obeyed such order, Willful disobedience is the refusal or deliberate
omission manifesting an intentional defiance of authority to comply with
an order relating to a military duty given by an authorized superior of-
ficer (M.C.M., 1928, pars 134h). Such disobedience is violative of
Article of Var 64. ; » |

The evidence for the prosecution conclusively establishes every
essential element of the offense charged. The testimony of three officers
shows that the order was given as alleged. It related to a military duty. -
Those officers likewise testified that the accused failed to obey the order
and the accused himself admits his failure to comply therewith. His own
testimony while seeking to ameliorate his conduct by showing that he over-
slept on the morning of his alleged disobedience, at the same time shows
that he wilfully persisted in a prolonged refusal to obey the order even
after he had awakened at approximately 0830 o'clock. IThe issuance of the
written order on 15 June 1944 assigning the accused to a position under the
command of Lieutenant Colonel Davis was merely confirmatory of the oral
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orders of the preceding day and consequently the order was given.by an
authorized superior officer. The evidence, therefore, beyond a reasonable
doubt establishes the accused's-guilt as alleged and amply supports the
findings of guilty of Charge I and its Spaci_t‘ication.

. f 7. The Specification, Charge II, alleges that the accused without
proper leave absented himself from his command at a.named place "fram
about 0800 15 June 1944 to about 1500, 15 June 1944". The court by -
appropriate exceptions and substitutions excepted the word "command" and
substituted therefor the words "place of duty". The offense alleged and
_as found by the court is violative of Article of War 61 (M.C.M., 1928,

par. 132) 'y

The evidence conclusively shows that the accused's failure to .
report as ordered was unauthorized. Consequently, his absence fram his
assigned place of duty was without leaves By failing to report as ordered
he comitted two separate and distinct offenses (CM 221591 (1942), Bull.
JAG, Vol. I, p. 159)s The court, therefore, properly overruled the ac-
cused's plea in abatement to Charge II and its Specification and rejected
the accused's argunent based thereon. The svidence beyond a reasonable
doubt establishes the accused's guilt as found by the court and fully war-
.rants the findings of guilty of Cha.rge IT and its Specification as found
by the court.

8, The accused is about 30 years old. The War Department records
show that he has had enlisted service fran 9 February 1942 until 5 August .
1942 when he was commissioned a second lieutenant upon completion of ¢
Officers' Candidate School and that he has had active duty as an officer
since the latter date.

9. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial, For the reasons stated the Board of Review is of the opinion that
the record of trial is legally sufficient to support the findings of guilty
as found by the court of all Charges and Specifications and the sentence, and
to warrant confirmation thereof. Dismissal is authorized upon conviction
of a violation of Article of War 61 or 64.

W fthge Advoca.’;e.

M/J ;cﬁ-,Mdge Advocate.

‘@4""’/ % Judge Advocate.
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-War Dgpartment, J°A'-G'O"11 AUG ,'344‘ - = To th'e’Se;:retary of War.

1. Herewith transmitted for the action of the President are ‘
the record of trial and the opinion.of the Board of Review in the
case of Second Iieutenant Jesse Williams, II (0-562354), Air Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence and to warrant confirmation thereof. I recommend that the
sentence of dismissal be confirmed and-ordered executed.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a-form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

- W Q~QJ\,~—-~'_\ _
Myron C. Cramer, |

Major General,
The Judge Advocate General.

3 Incls.
Incl 1 - Record of t*ial.
Incl 2 = Dft. of ltr. for
sig. Sec. of War.
Incl 3 - Form of Executive
action.

(Sentence confirmed. G,C.M.O0. 537, 27 Sep 19_44)
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WAR DEPARTMENT (81)
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

SPJGQ
CM 259965 . . ~ 9 AUG 1944

UNITED STATZES FIRST AIR FORCE

)
)
Ve ) Trial by G.C.4., convened at

» ) Godman Field, Kentucky, 6 July
Second Lieutenant LOVELL F. )
COLBERT (0~571307), Head- )
quarters, 477th Bombardment )
Group (MS. )

1944 Dlsmissal and confine-
ment for five (5) years.

OPINION of the BCARD OF REVIEW
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Yudge Advocate General.

2. Accused was tried upon the following Charges_and Specifi-
cations: .

rd

CHARGE I: Violation of the 93rd Article of War,

Specification 1: In that Second Lieutenant Lowell F, Colbert, Air
Corps, Headquarters, 477th Bombardment Group (i), Godman Field,
Kentucky, did, at Selfridge Field, Michigan, on or about 3 ‘
November 1943, with intent to defraud, falsely make in its
entirety a certain check in the follow1ng words and figures,
to wits . :

Crown Savings Bank Newport News, Va, 11-3-1943 No. 17
of Newport News, Va, :
CROWN SAVINGS BANK

Pay to the order of Payl ¥, Bradford 4 $250,00

- Two hundred and fifty > dollars,

Wilgon A. Copeland -
0=-571337
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Spec

and indorsed on the back thereofs Paul F, Bradford, which .
said check was a writing of a private nature, which might operate
to the prejudice of another. -

ification 2% In that Second Lieutenant Lowsll F, Coibert, Air

Corps, Headquarters, 477th Bombardment Group (M), Godman Field,
Kentucky, did, at Detroit, Michigan, on or about 5 January 1944,
with intent to defraud, falsely forge an indorsement.on a certain
check in the following words and figures, to wit:

(Face of check) :
AR Selfridge Field, Mich., 31 December 1943
Finance . 124,549

TREASURER OF THE UNITED STATES

PAY Two Hundred Twenty-One & 80/100%#* Dollars $221.80
(seAL) . : -
To the
order of #*®#Thomas H. Porter, Jr, et
553rd Fighter Sq :
o Post
Vo No. 16678

K. H, Jackson
.Finance Officer, U.S.A. . 211,667

KNOW YOUR ENDORSER - REQUIRE IDENTIFICATION
. (Back of check)
IDENTIFICATION PROCEDUFE

When cashing this check for the individual payee, you should
require full identification and endorsement in your presence, as
claims against endorsers may otherwise result.

Unless this check is presented for payment within one year '
beginning July 1, next, after date of issue (U.S. Code Title 31,
Section 725t), it should be sent by the owner direct to the

Secretary of the Treasury with request for payment after settle-
ment of account. ' :

The payee should endorse below in ink or indelible pencil.
If the endorsement is made by mark (X) it must be witnessed

- by two persons who can write, giving their place of residence in

full. '
Thomas H. Porter, Jr.


https://indorsement.on
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by indorsing on the back thereof the name of Thomas H. Porter,
Jre., which said check was a writing of a private nature, which
might operate to the prejudice of another,

CHARGE IT: Violation of the 96th Article of Var.

Specification 1: In that Second Lieutenant Lowell F, Colbert, Air
. Corps, ‘leadquarters, 477th Bombardment Group (M), Godman Field,
Kentucky, did at Mt, Clemens, Michigan, on or about 4 November
1943, with intent to defraud wilfully, unlawfully, and feloniously
pass and utter as true and genuine a certain check in words and
figures as follows:

Crown Savings Bank . Newport News, Va, 11-3 1943 ~ No. 17
~ of Newport News, Va.
CROWN SAVINGS BRANK

Pay to the order of___ Paul F, Bradford $250.00

Two hundred and fifty - dollars.

Wilson A, Copeland
0-571337

and indorsed on the back thereof: Paul F, Bradford, a writing

of a private nature, which might operate to the prejudice of
another, which said check, was, as he, the said Second Lieutenant
Lowsll F, Colbert then well knew, falsely made and forged.

Specification 2¢ In that Second Lieutenant Lowell F, Colbert, Air

" Corps, Headquarters, 477th Bombardment Group (M), Godman Field,
Kentucky, did, at Detroit, Michigan, on or about 5 January 1944,
with intent to defraud wilfully, unlawfully, and feloniously,
pass and utter as true and genuine a certain check in words and
figures as follows: '

L (Face of Check) :
WAR o Selfridge Field, Mich., 3 December 1943
Finance ‘ . \ 124,549
A TREASURER OF THE UNITED STATES

PAY Two Hundred Twenty-One & 80/100%%¢ Dollars $221.20
(SEAL) :
To the order of .  #+4+tThomas H, Porter, Jr, suue

. 553rd Fighter Sq
Post

.

Vo No. 16678 ,
o K.H. Jackson .
Finance Officer, U.S.A. 211,667

KNOW YOUR ENDORSLR-REQUIRE TUERTIFICATION
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by indorsing on the back thereof the name of Thomas H, Porter,
Jr., which said check was a writing of a private nature, which
- - might operate to the prejudice of another,

CHARGE II: Violation of the 96th Article of Var,

Specification 1: ' In that Second Lieutenant Lowell F, Colbert, Air

. Corps, feadquarters, 477th Bombardment Group (M), Godman Field,
Kentucky, did at Mt, Clemens, Michigan, on or about 4 November
1943, with intent to defraud wilfully, unlawfully, and feloniously
pass and utter as true and genuine a certain check in words and
figures as follows:

Crown Savings Bank ", Newport News, Va., 11-3 1943 = VNo. 17
~ of Newport News, Va, ’
: CROWN SAVINGS BANK

Pay to the order of __Paul F, Bradford ' $250.00

Two hundred and fifty ——— dollars.

Wilson A, Copsland
0-571337

and indorsed on the back thereof: Paul F, Bradford, a writing

of a private nature, which might operate to the prejudice of
another, which said check, was, as he, the said Second Lieutenant
Lowall F. Colbert then well knew, falsely made and forged.

Specification 2¢ In that Second Lieutenant Lowell F, Colbert, Air
' Corps, Headquarters, 477th Bombardment Group (i), Godman Field,
Kentucky, did, at Detroit, Michigan, on or about 5 Januery 1944,
- with intent to defraud wilfully, unlawfully, and feloniously,
pass and utter as true and genuine a certain check in words and
figures as follows: ,

L (Face of Check) -
VAR : Selfridge Field, Mich., 3 December 1943
Finance ‘ , , 124,549
*  TREASURER OF THE UNITED STATES

) PAY Two Hundred Twenty-One & 80/100%# Dollars $221.80
(SEAL .
To the order of . H8tThomas H, Porter, Jr, ssas:
© . 553rd Fighter Sq
Post

VO ;N°¢ 16678

K.H. Jackson ' _
Finance Officer, U.S.A. 211,667

KNOW_YOUR ENDORSEA~-REQULIRS TUENIIFIGATION

- 3 -
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. (Back of Check) '
IDEI\ITIFICATION PROCEDURE

When cashing this check for the-individual payee, you should
require full identification and endorsement in your presence, as
claims against endorsers may otherwise result.

Unless this check is presented for payment within one year
beginning July 1, next, after date of issue (U.S. Code Title 31,
Section 725t), it should be sent by the owmer direct to the

Secretary of the Treasury with request for payment after settle-
ment of account. o , '

The payee should endorse below in ink or indelible pencil.

If the endorsement is made by mark (X) it must be witnessed
by two persons who can write, giving their place of residence in
funo : .

‘ Thomas H. Porter, Jr,

a writing of a private nature, which might operate to the pre-
Judice of another, which indorsement on the said check was, as
he, the said Second Lieutenant Lowell F, Colbert, then well knew
falsely made and forged. - .

/.
ADDITIONAL CHARGE I: Violation of the 96th Article of Var, -

Specification: In that Second Lieutenant Lowell F. Colbert, Head-
"quarters, 477th Bombardment Group (M), Godman Field, Kentucky,
did, at f-'ouisville, Kentucky, on or about 15 June 1944, wrong-
fully take and use without the consent of the owner, a certain
1942 Oldsmobile, 98 Sedanette, Illinois License No. 45-571, of
" the value of about $1825.00, property of Second Lieutenant

" Frank R, Roberts, Air Corps, 617th Bombardment Squadron (M),
Godman Field, Kentucky. ' «

ADDITIONAL CHARGE II: Violation of the 6lst Articla of War,
(Finding of Not Guilty).

Specification 1t (Finding of Not Guilty).
Specification 2¢ (Finding of Not Cuilty).

He pleaded guilty to the Specifications of Charge I and to Charge I, to

the Specifications of Charge II and to Charge II, and not guilty to all other
Charges and Specifications., He was found not guilty of the Specifications

of Additional Charge II and of Additional Charge II, and guilty of all

-other Charges and cifications. No evidence of previous convictions
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. was introduced at the trial, He was sentenced "to be dismissed from tho
service, to forfeit all pay and allowances due or to become due, and to
' be confined at hard lsbor at such place as the reviewing authority may
direct for thirteen (13)years", The reviewing authority approved the

- sentence but reduced the confinement imposed to five (5) years and

forwarded the record of trial for action under Article of War 48.

3. - The evidence for the prosacution, briefly sumnarized, is as
follous.

Spacification I, Charge I and Spgéifigaiz_j_.gg 1, Qhazge IT:

During November 1943, Second Lieutsnant Wilson A, Copeland,

- 619th Bombardment Squadron, Godman Field, Kentucky, had a personal .
checking account with the Crown Savings Bank, Newport News, Virginia. On
3 November 1943 he noticed that someons had written, upon a stub in his
check book, the following words and figures:

UNo, 17 $250.00

11-3- 1943.
To. Cash
For. Cash "

He had not made the entry himself and could not account for it, but he
had, at one time left his check book in his office over night ins‘bead
of tald.ng it with him to his quarters (R. 10; Pros. Ex. 1).

During Dscember 1943 Lieutenant Copeland received cancelled '
checks from the bank and among them was one in the sum of $250.00, mmbered
179, dated ¥11-3-1943", payable to "Paul F, Bradford" and purporting to
be signed by "Wilson A, Copeland®, It had been endorsed "Paul F, Brad-
ford" and was paid by the bank, the amount being charged against
Lieutenant Copeland's account. Lisutenant Copeland had not drawn such ,
. a check nor had he authorized the accused or anyone else to do so (R, 11).

© On 4 November 1943 the accused presented said check (Pros. Ex., 2)
to 2 teller of the First National Bank, Mt, Clemens, Michigan for cashing
and received ¥250.00 in cash therefer (Pros. Ex. 7). By stipulated
testimony of an Examiner of Questioned Documents of the.United States
‘Treasury Department it was shown that, in his opinion, the accused wrote
the gheck and the indorsement thereon (Pros. Ex. 6).

. Specification 2, Chargg I and Specification 2, Charge II3

On 31 December 1943, Second Lieutenant Thomas H, Porter, Jr.,

Ordnance Department, received a check of the United States Treasury De-

rtment dated 31 December 1943 and payable to himself in the amount of
221,80, He placed the check in his wallet, the wallet in his clothes
and then undressed, hung the clothes up in his locker and went to bed.
The next morning his wallet was missing and although he searched for it he |
was unable to find it. He did not endorse ér cash the check and he did not
authorize the accused or anyone else to do so (Pros. Ex, 3)

S
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- On 5 January 1944 the accused presented said check endorsed
"Thomas H, Porter, Jr." to the Commonwealth Bank, Gratiot-Chene Branch,
Detroit, Michigan, and received $221.80 in cash therefor (Pros. Ex. 9).
By stipulated testimony of an expert in handwriting it was shomn that,

in his opinion, the endorsement on the check was in the handwriting of
the accused (Pros. Ex. 6). . ; : '

Additional Charge I and the Sp- ecification:

On Wednesday, 14 dune 1944, a 1943 model Oldsmobiie automobile,
the property of Second Lieutenant Frank R, Roberts, Air Corps, was de-
livered to the Standard Auto Company, Louisville, Kentucky, for repairs.
Work was done upon the car but a leaking radiator required that it remain
in the shop until the following Saturday before campletion of the repairs.
The accused went to the Standard Auto Company on Thursday, 15 June 1944
at about 4 o'clock p.m. and asked whether Lieutenant Roberts' car was
ready. Upon being told about the condition of the radiator and that the
automobile could only be used if water was added from time to time, because
of the leak, the accused took the car, saying he was anxious to get gas
fram a friend in Indiana and would return it that evening, Vhen the
proprietor of the shop arrived there the next morning he found lieutenant
Roberts' automobile in the garage with the accused asleep in the back
seat (R, 17). Meamwhile Second Lieutenant Carl B, Taylor, Adjutant Genersl's
Department, had seen the accused driving ldieutenant Roberts' car on the
streets of louisville accompanied by two women at about 1:15 or 1:30 a.m. on
the morning of 16 Yune 1944 (R, 18, 19). Since he knew that Lieutenant
Roberts had placed his car in the shop for repairs and that he was "on’
the post" at the time he reported the incident to Iieutgnant Roberts ag
soon as he returned to camp on the same morning (R, 14, 19). Lieutenant
Roberts thereupon telephoned to the Standard Auto Company, inquired
whether his car had been taken out during the previous night and when
told that it had been and that the accused, who had taken the car out
was there, he requested to talk with him and did so. Iieutenant Roberts
then asked the accused "What in the hell are you doing taking my car on
the streets?" " to which the accused replied that "he thought he was doing -
(Lieutenant Roberts) a favor"., Lieutenant Roberts thereupon reported '
the matter to Captain Parker who advised him to report the circumstances
to "the Base". Lieutenant Roberts had not, on this or any previous
occasion, given the accused permission to take, or use, his car., When
the automobile lefi the garage in the accused's possession the speed-
ometer reading was 2846 and when it was returned the reading was 2907
(R. L, 15, 17)0 ‘ ' N

4, Tor the accused, both First Lieutenant Edward Nichols, Air
Corps (R, 13) and Captain James W, Redden, Air Corps, who was Assistant
Defense Counsel (R, 24) testified that the accused had discussed pending .
Court~-lartial Charges with each of them, with a view to obtaining the
services of individual defense counsel, ‘

Second Iieutenant Joseph G, Echol, 477th Bombardment Squadron,
- testified that he has known the accused for more than two years and as

far as he knows, the accused "has conducted himself as a .zentleman".
He had "never knomn him to get into any trouble at an; tig:ﬁ (ﬁzf 28),

-6 - ,
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Second Lieutenant Lester Norris, 617ta Bambardment Squadron,
has knom and has served with the accused since October.1942. He has
®no reason to doubt his reputation®-and having "l4ved with the accused
for a period of approximately 6 to 8 months and during that time we
lived together and slept together #* % # I found no reason to doubt his .-
integrity" (R. 28).

: The accused having been advised of his rights, elected to be
sworn &8s a witness and testified substantially as follows?
. With regard to the forgeries he stated that in November 1943

he "was having quite a bit of fami]y trouble®, Although he has a son, 14
months old, he and his wife "hadn't been getiing along any too well", She
was costing him "quite a bit of money" and he "thought it was his duty

to give her anything she asked for" because he "didn't know exactly what
her reason was for asking at all¥, Acco:rcl.’mgly, although he believed he .
had sent her $200 he also sent her the proceeds of the #250 check to which he
had forged Iieutenant Copeland's name on 3 November 1943, His wife had
claimed that she had to have an operation.becaunse of the birth of the
baby. He knew that he Mws doing wrong at the time", Since then he had
the money to reimburse Lieutenant Copeland "but didn t know whether to
walk up to him and say 'Here is the money I had taken'" (R, 31).

Prior to the time he forged the endorsement of Lieutenant Porter
on the Treasury check for $221.80 the accused's wife had called him from
Los Angeles and said she wanted to come back home., He then sent her ™most
of the money for that month which was close to $200", Thereafter he re-
ceived word from Tampa, Florida that his brother had been seriously -
injured in an.autamobile accident and might die at any moment., He, there-
upon, took the proceeds of the forged Treasury check and used this for an
airplane trip to Florida and return (R, 32), On cross-examination he ad-
mitted taking Lieutenant Porter's wallet from the locker in his room .
but denied that it was on 31 December 1943 as Lieutenant Porter had stated
but said that he took it on 4 Jamary 1944 (R. 34). He also admitted
indorsing the check and using his om identiflcatlon card at the time
he cashed it (R. 35).

With regard to the taking of Lieutenant Robert's automobile he
state‘d that on 15 June 1944 he was with a group of 6 or 8 officers who
were in Lieutenant Robert's gquarters™alking about going different places".
Someone mentioned going to Cincinnati’ and the accused said he would like
to go because he had friends there whereupon Lieutenant Roberts said:

"1 will take you down there®, The accused said he would get the gas.

. later he went to the garage where Lieutenant Roberts had placed his car -

- and took it out. When he returned to the garage the proprietor had gone.

After waiting for about half an hour he left and again returned expecting
to find the night watchman., Failing in this he left again and at 1:30
a8.m. accompanied then by two women he saw Lieutenant Taylor and spoke

» to him, After taking the women home he once more returned to the garage
and siept there in the car from 2 a.m. to 6 a.m., Vhen he woke up he ran

]
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the car into the garage and again went to sleep until about 8 a.m.

when he was awakened by a telephone call from Lieutenant Roberts (R. 29,

33).  During the night he had driven the car into Indiana in order to get

gas and he estimated that he had driven the car about 35 miles (R, 30).
5« Notwithstanding the accused's pleas of guilty to Charges I and.

IT and the Specifications thereto, the prosecution adduced full and -

complete evidence as to his guilt of the offenses alleged therein and the

accused testified urider cath at the trial regarding thé circumstances

garrounding each of them, The record of trial is therefore amply suf=-

. ficient to support the findings of the court thereon.

With respect to the Charge of wrongfully taking and using
the automobile of his brother officer without consent the accused.en-
deavored to show a tacit acquiescence of the owner in his admitted use
of the car., The testimony of the accused on this score is, however,
so vague and indefinite as to lack persuasion and the court was justified
in disbelieving it. Lieutenant Roberts, the owner of the automobile,
and the accused were not sufficiently intimate in their acquaintance to
Justify the assumption of the accused that his unauthorized use of the
car at a time when it was in a garage undergoing repairs which had not .
beén campleted would be condoned by the owner. As a matter of fact,
the evidence of the prosecution and the defense shows that the accused
‘arbitrarily took the automobile from the garage without the knowledge or
consent of Lieutenant Roberts at a time when he knew, or should have
known, that the car was not fit for use. He was warned by the proprietor
of the repair shop about the leaking radiator yet he nevertheless took
and drove the car a distance of sixty-one (61) miles according to the
speedometer readings, Clearly, the actions of the accused show a wilful,
wrongful and unlawful use of the car without the owner's consent and the evi-
dence is deemed legally sufficient to support the findings &f guilty of -
Additional Charge 1 and its Specification. ‘ .

It 1s difficult to comprehend the import of the testimony of
Lieutenant ZEdward Nichols and Captain James W, Redden, both of whom were
.witnesses for the defenss. Iieutenant Nichols was unable to give character
" gvidance because he had not known the accused long enough and Captain
Redden was not asked to do so. Each did, however, testify about con-
ferences the-accused had with them with regard to obtaining individual
defense counsel for the accused, but nothing appears to have been done
about ite Whatever may have been in the accused's mind at that time -
the record shows that, at the outset of the trial he "stated that he
desired to be defended by the regularly appointed defense counsel, '
Captain George M, McCleod, Air Corps, and the regularly appointed assis- -
tant defense counsel, Captain James W, Redden, Air Corps.® '

4

R

) 6. The records of the War Department disclose that the accused ‘
was born in Washington, Indiana, and is 253 years of age. After graduating

v

7
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from high school in Indianapolis, Indiana, he attended Indiana Central
College fram 1939 to 1941. He was inducted on 31 July 1941 at Fort
Benjamin Harrison, Indiana. Upon completion of the prescribed course
of the Air Forces Officer Candidate School, Miami, Florida, he was
commissioned a second lieutenant, Army of the United States, on 20
January 1943. .

7. The. court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial, For the reasons stated the Board of Heview is of the opinion
that the record of trial is legally sufficient to support the findings
and the sentence and to warrant confirmation of the sentence. The
sentence imposed is authorized upon conviction of a violation of either
Article of War 93 or Article of VWar 96.

/QL&.‘M Judge Advocate,
&M&”\d{ﬂtu G , Judge Advocate . 

@(}/Kﬁ/w R ﬁWM\/ ’ Judge Advocate.
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lst Ind.
[ XA g AL ) ¢ "T Se m fwa .
War Department, J.A.G.O., 1 U(J 1944 o the Secretary o r

"‘ 1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Lowell F, Colbert (0-571307) , Headquarters, 477th
Bombardment Group (M).

2. I concur in the opinion of the Board of Review that the record,
of trial is legally sufficient to support the findings of guilty, to
support the sentence as approved by the reviewing authority and to
warrant confirmation of the sentence. I recommend that the sentence
as approved by the reviewing authority be confirmed and carried into
execution, and that the United States Disciplinary Barracks, Fort’
Leavenworth, Kansas, be designated as the place of cfinement,

3. Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the recoxnnendation hereinabove
.made, should such action meet with approval.

\—N‘“"UW* Q__@/\.M -

Myron C. Cramer,
Major General, .
3 Incls. The Judge Advocate Genseral,
1 - Record of trial . '
2 - Dft, ltr. for sig. S{W
3 « Form of action

(Sentence as approved by reviewing authority confirmed, -
G.C.M.0. 517, 26 Sep 1944) ,
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SPIGV . S .
CM 259970
24 AUG 194 .

UNITED STATES THIRD AIR FORCE

)
Ve g Trisal by G.C.M., convened at
‘ o o : ) Barksdale Field, Louisiana,
Second Lieutenant STANLEY g
D. HYMAN (0-814907), Air
Corps, )

30 June 1944, Dismissal,

OPINION of the BOARD OF REVIEW
TAPPY, HARAOOD.and TREVETHAN, Judge 4dvocates

1. The Board of Review has examined the record of triasl in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charge and Specifi-
cationss . :

CHARGE: Violation of the 96th Article of War,

Specification 1¢ In that 2nd Lieutenant Stanley D, Hyman,
Air Corps, Section L, 328th AAF Base Unit (RTU-HB),
Gulfport Army Air Field, Gulfport, Mississippi, did,
at or near Fort Oglethorpe, Georgia, on or about 2 June
1944, wrongfully violate Paragraph 16 a (1) (d4), Section
II, Army Air Forces Regulation No, 60-16, dated 6 March
1944, by flying a military airplane at an altitude less
than five hundred feet above the ground.

Specirication 2t In that 2nd Lieutenant Stanley D, Hyman,
* % ¥, did, at or near Fort Oglethorpe, Georgia; on or
" about 3 June 1944, wrongfully violate Paragraph 16 a (1)
(d), Section II, Army Air Forces Regulation No. 60-16,
dated 6 March 1944, by flying a military airplane at an
altitude less tha.n five hundred feet above the ground.
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He pleaded not guilty to and was found guilty of the Charge and both
Specifications. No evidence of previous convictions was introduced.

He was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record of trial for action under
Article of War 48. :

3. The evidence for the prosecution is substantially as follows:

On 2 June 1944 the accused flew as pilot an AT-234 Army
airplane bearing serial number 42-/3374, buzz number Tk=-5, from
Atlanta, Georgia, to Greenville, South Carolina, accompanied by a
crew consisting of Second Lieutenant Henry E., Chouteau, Technical
Sergeant Charles E, Ellis and Corporal Doyle L. Hawkins, En route
and at about 1600 or 1630 hours on 2 June the accused flew over
Fort Oglethorpe, Georgia, passing over the military installation
about three times, at an altitude between 75 and 100 feet, varying
according to the testimony of Captain Lucien R. Rawls and Major Harry
L. Hickey, two witnesses in the vicinity who observed the plane from
the ground (Exs. F, G). The plane created quite a disturbance among
the personnel located there and at one point passed betwesen two large
trees below tree top level. The accused's three crew members each
testifled that the airplane piloted by accused was flying at an
altitude of between 500 and 800 feet and that it was never flown under
500 feet while over this area (R. 11, 12, 14). On one of these passes
over the military reservation and pursuant to prearrangement with ace
“cused, Corporal Hawkins dropped a note from the tail of the ship,. The
note was in an envelope inclosed in a bag of marbles weighing about a
half pound with red and white ribbons attached as streamers, and in-
tended for accused's girl friend stationed with the WAC unit at Fort
Oglethorpe.

. On 3 June 1944 accused flew the same airplane and crew from
Greenville, South Carolina, to Maxwell Field, Alabama, and en route
flew over Fort Oglethorpe, Georgia, and dropped another note to his

. girl friend. Caplain Rawls, Major Hickey, Private Otis C. Cornwell,
Private Coyel V. Ricketts and Sergeant Earl A, Lucas esch testified

- by way of deposition that on 3 June 1944 at about 1630 hours, a two
motored Army bomber made two sweeps over Fort Oglethorpe, Georgia, at
an altitude of between 60 and 150 feet, flying at one point just over
the treetops. Captain Rawls and Private Cromwell recognized the buzz
number on the alrplane as TH-5, Accused's threecrew members each
testified that the airplane was flying at an altitude of between 500
and 800 feet, and was never flown under 500 feet while over Fort
Oglethorpe, Upon returning to his station at Maxwell Field, accused
made a verbalreport concerning the flight to his commanding officer,
Captain Clarence R. McCourt, saying that he hed experienced trouble
with the airplane. After describing the trip and the trouble he had



with the plane he stated he had flown over Fort Oglethorpe, CGeorgia,
to drop a note'to his girl friend stationed there and destined for
shipment overseas., Accused told Captain LcCourt that he made three
passes over Fort Oglethorpe. The first was for the purpose of locat-
ing the area, the second was a trial run and the third was for the
purpose of dropping a note, :

Accused voluntarily made a sworn statement to the officer
investigating the charges (Ex, K), in which he stated that he was
piloting an airplane in the vicinity of Fort Oglethorpe on 2 June and
3 June 1944; that on 2 June he left Atlanta, Georgia, en route to
Greenville, South Carolina, in order to obtain come repair material
at the sub-depot located there; that he flew to Greenville by way of
Chattancoga, Tennessee, in order to test his right engine which had
been repaired in Atlanta, by giving it a little flying time; that en
route he passed over Fort Oglethorpe, Ceorgia, at an altitude which
he estimated to be not less than 500 feet at any time; that a note
was dropped to his girl friend at Fort Oglethorpe, using the same
method as that used in dropping a tow target sleeve; that he was
femiliar with the various flying regulations and had signed a
certificate evidencing his familiarity therewith; that on 3 June-
following the completion of repairs to his plane he left Greenville,
South Carolina, for lMaxwell Field, Alabama; that he flew by way of
Chattanooga, Tennessee, in order to avoid thunderstorms, and agaein -
dropped a note to his girl friend at Fort Oglethorpe, Georgia, that
he did not use his altimeter as a reference while over Fort Oglethorpe,
and did not remember what the lowest altitude was while flying from Greenville
to lMaxwell Field, but estimated that his altitude was never less than 500
feet at any time; that he possessed approxirately 590 flying hours,
militery and civilian inclusive; that about 300 of the 590 hours hed been *

flown in B-26's (2 motored bombers).

4. No evidence was introduced by defense and after his rights
as a witnesg were explained, accused elected to remain-silent,

5. The evidence is clear and uncontradicted that accused piloted
an AT-23A militery airplane over Fort Oglethorpe, Ceorgia, without
authority on 2 June and 3 June 1944, Although accused contended that
he flew from Atlanta, Geor to Greenville, South Carolina, by way
of Chattanooga, Tennessee ?in the vicinity of Fort Oglethorpe) cn 2 June
in order to test his right engine and from Greenville, South Carolina
to Maxwell Field, Alabama, by way of Chattanooga, Tennessee on 3 June
in order to avoid thunderstorms, neither of which course was the most
direct route to his destination, it is quite apparent from the evidence
that his prime reason was for the purpose of dropping a note to his
girl friend, who was a member of the Women's Army Corps stationed at
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Fort Oglethorpe, Georgla, and who was destined to depart for overseas
duty. This obvious conclusion is supported by the testimony of accused's
crew members as well as his own sworn statement to the effect that the
note was written and prepared for launching in each Iinstance before

the take-off., Furthermore, accused had by prearrangement with Corporal
Hawkins agreed upon dropping the note at a time when accused gave the
proper signal. The fact that the note was in a large, sealed envelope,
inclosed in a bag with glass marbles for a welght and attached to which
were red and white ribbons for streamers is further proof that the idea
of dropping the note was not spontaneous nor an afterthought following
accused's departure from Atlanta on 2 June and from Greenville on 3 June,
but was conceived, and perfected before his departure on both dates. The
court was therefore fully warranted in disbelieving his statement that
the flight by way of Fort Oglethorpe was made for the reasons he advanced.

The only controverted issue of fact in this case 1a whether
accused flew his plane at an altitude of less than 500 feet while over
Fort Oglethorpe, Georgia, on 2 June and 3 June in violation of Army :
Air Forces Flying Regulations described in the Specifications. The
testimony ‘on this point is in conflict. Accused in his sworn state-
ment and each of his three crew members maintained in their testimony
that the plane was never flown at an sltitude less than 500 feet from
the ground, while five witnesses for the prosecution testified by .

. deposition upon written interrogatories that the plane was flown at’
an altitude of between 60 and 150 feet from the ground while over the
Fort Oglethorpe area. Two of these witnesses were able to discern the
buzz number on the plane, One of them said the plane flew between
. two trees and all five of them were positive that it flew as low as
the top of the trees in the vieinity. The witness Private Coyel V,.
Ricketts testified that on the second pass over Fort Oglethorpe on
3 June 1944, the plane flew over a tree 50 to 75 feet high and that
. the backwash from the plane propellors caused a noticesble waving
of the treetops.

-

In £inding accused guilty as charged it is evident that the
court disbelieved accused and his erew members, and saw fit to believe
the five witnesses for the prosecution, Even though it be contended
that the testimony of the crew members should be accorded more probative
value due to their training, experience and judgment, than that of the
prosecution witneésses who possessed no such qualirications in judging
. the altitude of an airplane from the ground, yet the court is allowed
great latitude in drawing its own conclusions as to the credibility of
the witnesses and may attach such weight to their testimony as their
credibility may warrant (MCM, 1928, par, 124s). There is nothing in
the record of trial to indicate that this discretion was abused by
the court in arriving at its findings of guilty. There was ample evidence
presented to Jjustify the findings.
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6.. Accused is 21 years of age. He graduated from high school
end attended liaml University for two years., In clvil life he was an
automobile mechanic, He entered the military service 29 June 1942 and
served as an enlisted man until 3 November 1943, whén upon completion
of Army Air Forces Pilot School, Turner Field, Albany, Georgia, he was
appointed and commlssioned second lieutenant, Army of the United States.

- 7. The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of the accused were committed during the trial., In the opinion
of the Board of Review the record of trial is legally sufficient to sup~-
port the findings of guilty, to support the sentence and to warrant
confirmation of the sentence. Dismissal is authorized upon conviction
of a violation of Article of War 96, :

\;27¢V/ s Judge Advocaﬁe.
:2f%Q§%é?LCé;__¢CZ;::;255225 | , Judgé Advocate.

udge Advocate,
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SPJGV
CM 259970

1st Ind,
War Department, J.A.G.0., 411 OCT 1944 - To the Secr'etai'y of War,

1, Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Stanley D, Hyman (0-814907), Air Corps.

- 2+ I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty, to support the sentence and to warrant confirmation of the
senience.,

3. Consideration has been given to the inclosed letter from

Mr., Isaac Hyman, father of the accused, dated-17 August 1944, to the
inclosed letter from Congressman Ralph A, Gamble dated 1 August 1944
with inclosure from the accused's father, and to the inclosed memoran—
dum from Lieutenant General Barney M, Giles, Deputy Commander, Army
Air Forces, dated 7 October 1944, in which he recommends that the sen-
tence be commted to a forfeiture of pay in the amount of $75 per month
for twelve months. I concur in that recommendation.

4e Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation
hereinabove made, should such action meet with approval,

lyron C. Cramer, ’
Major General,
The Judge Advocate General.

6 Incls.,
Incl.1-Record of trial.
Incl,2-Ltr fr Issaac Hyman, dated 17 Aug 44.
Incl,3-Ltr fr Cong Ralph A Gamble, dated 1 Aug b w/incl.
Incl./-Memo of Gen Giles, 7 Oct 44.
Incl.5-Dft ltr for sig S/M.
Incl.6-Form of action.

(Sentence confirmed but commuted to forfeiture of $75 pay per
month for twelve months. G.C.M.0. 583, 25 Oct 1944)
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Second Lieutenant THCMAS A.
MEAIEY, JR. (0-1054058),
" Transportation Corps.

WAR. DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
: Washington,D.C.

18 AUG 1044 (97)

STATES SAN FRANCISCO PCRT CF EMBARKATION
Trial by G.C.M., convened
at Camp Storieman, Cali-
fornia, 22 June 194k, Dis-
missale '

OPINION of the BOARD F REVIEW. )
DRIVER, O'CONNOR and LOT TERHOS, Judge Advocates.

1. The Board of Review has examined the record of trlal in the case of

the officer name
Gemralo

d above and submits this, its opinion, to The Judge Advocate

2. The accused was tried upon the following Charge and Specifications:

CHARGE: Violation of the 95th Article of War.

Specificati
Corps,

on 1t In that 2d Lte. Thomas A. Mealey, Jr., Trarisporbation
Officers Replacement Pool, Fort Mason, California, did; at

San Francisco, California, on or about 8 February 194k, with

intent to defraud, wrongfully and unlawfully make and utter to the
Hotel Mark Hopkins, a certain check in words and figures as fol-.
lows: To witt ‘
SAN FRANCISCO,CALIFORNIA- 2-8-LLiNo.
BANK WACCAMAW BK BRANCH Holly Ridge
No. Uarolina
PAY TO THE
(RIER CF HOTEL MARK HOPKINS $ 20.00
. no-
Twenty and = = = = = = - = @ = - e = = = = 700 Dollars.
Address: Fort Masone. ' .
Phone No. T. C. Thomas A. Mealey

0-1054058 24 Lt,




(%)

and by means thereof, did fraudulently obtain from the Hotel

Mark Hopkins, San Francisco, California, twenty dollars ($20.00)
United States currency, he the said 2nd It. Thomas A. Mealey,
Jr., then well knowing that he did not have and not intending .
that he should have, sufficient funds in the Waccamaw Bank :
and Trust Company, Holly Ridge, North Carolina, for the pay-

ment of said check.

Specification 2: Similar to Specification 1 except that it alleges
a check for $17.75 made and uttered on 1l February 194k, and
the fraudulent obtaining of accommodaticns. : !

Specification 38 Similar to Specification 1 except that it alleges
a check for $30 made and uttered on 17 February 194L.

Specification 4t (Nolle prosequi entered).

Specification 5t In that 2nd Lt. Thomas A. Mealey, Jr., Transporta-
tion Corps, Officers Replacement Pool, Fort Mason, California,
beirg indebted to Rogers Peet Company, New York City, New York,
in the sum of $129.50 for uniforms purchased, which amount be-
came due and payable on or about 1 August 1943, did, at New
York City, New York, from 1 August 1943 to 8 March, 19L), dis-
honorably fail amd neglect to pay said debt. .

Specification 68 In that 2nd Lte Thomas A. Mealey, Yr., Transporta-
tion Corps, Officers Replacement Pool, Fort Mason, California,
being indebted to the Beverly Hills Hotel, Beverly Hills,
California, in the sum of $6L4.10, for accommodations, which
amount becams due and payable on or about 6 December 1943, did,
at Beverly Hills, California, from 6 December 1943 to 24 Febru- *
ary 194, dishonorably fail and neglect to pay said debt.

Specification 7¢ In that 2nd Lt. Thomas A. Mealey, Jr., Transporta-
tion Corps, Officers Replacement Pool, Fort Mason, California,
being indebted to the “ocambo Club, Hollywood, California, in
the sum of $170.00, lawful money of the United States, for food
and drink, which amount became due on or about 26 January,
19LY, did, at Hollywood, California, from 28 January 194k to
31 ¥arch 194k, dishonorably fail and neglect to pay said debt.

Specification 8: In that 2nd Lt. Thomas A.Mealey, Jr., Transporta-
tion Corps, Officers Replacement Pool, Fort Mason,.California,
did, at Fort Mason, Califormia, on or about 22 February, 194,
with intent to deceive Colonel Melvin A. Craig, GSC, his section
chief, officially report to the said Colonel Melvin L. Craig, that
on 19 February 19Lk, he had forwarded a check for $100.00 to
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the Mocambo Club, Hollywood, California, which report was
known by the said 2nd Lt. Thamas A. Mealey, Jre, to be wn-
, true, in that he had not sent said check to said Mocambo Club.

Specification 98 In that 2nd It. Thomas A. Mealsy, 9r., Trans-
portation Corps, Officers Replacement Pool; Fort Mason,
California, did, at Fort Mason, California, on or about 2j
February 194li, with intent to deceive Colonel Melvin L,

Cralg, GSC, his section chief, officially report to the said
Colonel Melvin L. Craig, that on 23 February, 19LL, he had
.. forwarded a check for $64.10 to the Beverly Hills Hotel,
~ Beverly Hills, California, which report was known by the said
" 2nd Lt. Thomas A.Mealey, Jr., to be wuntrue, in that he had not -
sent said check to said Beverly Hills Hotel.

Specification 10¢ In that 2nd It. Thomas A. Mealey, Jr., Trans-
portation Corps, Officers Replacement Pool, Fort Masocn,
California, did, at Fort Mason, California, on or about 26
February 194k, with intent to deceive Colonel Melvin L. Craig,
GSC, his section chief, officially state to Colonel Melvin L,
Craig that he had paid the Beverly Hills Hotel the sum of
$64.10, and the Mocambo Club the sum of $100.00, which state- .
ment was known by the said 2nd Lt. Thomas A. Mealey, Jr., to
be untrue, in that he had not paid sald sum to the Beverly Hills.
Hotel Company or to the Mocambb Club. - ,

He pleaded guilty to Specifications 1, 2 and 3, except the words "with
intent to defraud" and "not intending that he should have®; guilty to Speci-
~ fications 5, 6 and 7, except the word "dishonorably®; guilty to Specifica-
tions 8 and 10, except the words "with intent to deceive Colonel Melvin L.
Craig, GSC,. his section chief"; guilty to Specification 9, except the

words "with intent to deceive"; and not guilty to the Charge, but guilty of
a violation of the 96th Article of War. He was found guilty of all Speci-
fications and of the Charge, and was- sentenced to dismissale The review-

ixg'authority approved the semtence and forwarded the record of trial for
action under the L8th Article of War. .

At a former trial on 25 April 194), the accused was found‘guilty
of the same Specifications and Charge and was sentenced to dismissal, but
the reviewing authority disapproved the sentence and ordered a rehearing.

3. The evidence for the prosecution is summarized as follows$

&. OSpecification 5¢ About 13 February 1943 accused ordered a
blouse, two pair of trousers, two caps and a raincoat, at a total price of
$129:50, from Rogers Peet Company of New York, and signed an agreement to
. pay in full upon receiving his uniform allowance. The items ordered were


https://Bever'.cy

(100)

delivered to him about 19 March 1943. Letters demanding payment were
written to accused in April, May, June, July and August 1943. Payment had
not been made on 17 April 1944 (R. 15-16; Ex. B). When accused was inter-
viewed by Major Charles D. Smith, investigating officer, on 24 March 19LL,
he stated, after being warned of his rights, that he had not *taken care
of " the bi%l and that he had received his uniform allowance of $250

(RO 25’ 27 . : ’ to

b. Specification 6: Accused was a guest in the Beverly Hills
Hotel, Beverly Hills, California, from L December to 6 December 1943. There
were other officers in a bungalow with accused, but he assumed liability
for the rent. While a guest there he gave the hotel a check for $25,
either for cash or on account, which wag returned "for insufficient funds".
The total bill was $66.10, including charges for damages. The assistant
_manager of the hotel sent accused a telegram about the bill on 16 December
1943, but received no reply. On 2 January 19LL he received a letter fram
accused stating that he would call at the hotel "at his first opportunity®,
to settle the account. On 17 January he received another letter from ac-
cused stating that he would pay the bill on 1 February. Later accused sent
a letter dated 1l February, explaining that he had been unable to pay on
1 February because of his transfer and unforeseen expenses, but indicating
that he would be able to forward the amount due as soon as he was re- '
imbursed for his travel and living expenses (R, 16). The account was not
paid until 3 May 1944 (R. 51; Def. Ex. C).

c. Specification 7: Accused became indebted to Mocambo Night
Club, Los Angeles, California, in the amount of $170 on account of seven
“of' his checks to the club which were returned by the bank because of in-
sufficient funds. The checks (Exs. 5, 6, 7, 8, 9, 10 and 11) are dated
from 15 January to 28 January 194k, and were not paid until 13 June 19Lk.

Demand for payment was made on accused about 10 February and again at a later

’ 9_. ?pecificatiogs 1, 2 and 3: Accused registered at the Hotel

ark Hopkins in San Francisco about 2 February 194}y and remained there umtil
about 1) March. About 17 February a check which the hotel hagd cashed for~
accused was returned by the bank. About 20 February an official of the
hotel talked to accused about the check, as the hotel had cashed his checks
amounting to $132.75 and it was expected that others would be returned. The
next day accused took up the check that had been returned and also a ‘ t
hotel $50 to cover other checks that might came back (R, 12-1}) Afx he th
checks cashed for accused by the bank were the following: c.hecl.c dat:2g8the
gibmaczl'y 1’]1.9).;14, for $20 (Bx. 1), check dated 1l February 194l for $17.75 (Ex
on’Wiréc a;a:cg agitdecd 17 February 15L) for $30 (Ex. 3). The checks were dra:m
on Waccana Trust Compary, Holly Ridge, North Carolina. Accused

aired an account in that bank from a time prior to 25 October 1943 wntil
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27 March 19k, but.from 12 November 1943 until ‘6 March 194k the balance

in the account was never in excess of $li« The three checks referred to
were returned by the bank because of insufficient funds. The bank sent
regular monthly statements to accused, and no deposits were made in the -
account in January and February 1Ll (R. 10-12, 26; Exs. A and L). ?

. e. Specifications 8, 9 and 103 In February 194l Colonel Melvin
L. Craig, General Staff, San Francisco Fort of Embarkation, received through
official channels a letter from the Mocambo Club with reference to out-
standing checks of accused amounting to $100, and indorsed it to accused
for a statement of contemplated action. By fourth indorsement (Ex. C) of
22 February accused stated to Colonel Craig that on 15 January a check for
$200 was deposited in his account at the Waccamaw Bank & Trust Company;
that on the strength of this deposit he cashed several checks during the
last half of January; that on 10 February he received a statement showing
that the $200 check had been returned for insufficient funds aand his account
was overdrawn; that he had "contacted" all persmns who had cashed checks
for him ¢uring this period, including the Mocambo Clubj; and that he had
forwarded a check for $100 to that club on 19 February, which was satis-
factory to the management (R. 17-18). ‘

There was introduced in evidence a letter dated 1), February from
Beverly Hills Hotel with reference to $64+10 owed by accused, along with-
. several indorsements (Ex. D). Colonel Craig identified his signature to
a fifth indorsement inviting attention to a fourth indorsement to him by
accused dated 24 February, in which accused stated that a check for $64.10
was forwarded to the Beverly Hills Hotel on 23 February 1944. These papers
were subsequently returned to Colonel Craig and he held them until 10 March
thinking that accused might pay #these accounts®™. He then returned them

to the director of personnel with a recommendation that the matter be re-
ferred to the Inspector General (R. 19-21). : :
About 26 February, Colonel Craig interviewed accused officially
+ sbout the $64.10 owed to the Beverly Hills Hotel and the sum owed to the
Mocambo Clube Accused assured him that the accounts had been paid, and
that checks for $44.10 and $100, respectively, had been sent them (R. 18-19).

When interviewed by the investigating officer, Major Smith, on 2l
March, accused stated that his indorsements of 22 and 2y February, which he
ldentified, were Muntrue in their entirety", as well as his verbal report
to Colonel Craig that he had taken care of the obligations to the Mocambo
Club and the "Hotel Mark Hopkins". It was not true that a check for $200
had been deposited and returned, nor thas he had sent a check for $100 to )
the Mocambo Club, nor that he had sent a ‘check for $6L410 to the Beve;'iy Hills
Hotels Accused stated that he had written both parties and made suitable
explanations to them and thought he would be able to Make care of that"
on the same day that he talked to Colonel Craige For that reason he made
the response to Colonel Craig, as there was a "dead line" for it (R.25-29),

-5~ N249;
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, lie The accused testified that he had been in the military service
since 1542, was commissioned 1 April 1943, was stationed at: Camp Davis,
North Carolina, and then at Camp Haan, California, and was assigned to San
Francisco Port of Embarkation 1 February 1944 (R. 32-33). From the time he
entered the Army he contributed to the support of his parents, and after he
was commissioned he sent them atleast $100 per month. The remaining part of
his pay was not sufficient for his expenses and he became indebted to
several personse While at Camp Haan he conferred with the finance officer
to £find out vhether as a single officer he was entitled to dependency al-
lowances, and found that he was. He had been paid a rent allowance one
month at Camp Davis, but was not paid at Camp Haan. The finance officer
at Fort Masen paid his current salary with family allowances, amounting to -
about $250, but did not pay the amount due for December and January. He
assured.accused that since the account for the back amount had been filed
accused would receive it in a few days (R. 35-36). Subsequently, on 10 June,
accused received the balance of the allowance for the period from 1 April

As to the Rogers peet Company account accused testified that he
made the contract before he was commissioned and it came due when he was com-
missioned, He did not pay it on receipt of his clothing allowance because
in the preceding six months he had incurred other and more pressing debts,
and because he had maintaired an account with that company as a civilian and
felt that it was desirable to pay the other bills first (R. 33). Accused -

- received two letters from Rogers Pest Company about the bill, stated that
he would pay as soon as possible, and thought he had explained the situation.
He tried to borrow money to pay this and other bills (R. 35-36).

He stated that he registered at the Beverly Hills Hotel for four
officers, including himself, as he knew the manager. He remained there one
night but was the guest of friends the next night. When he retumed to the
ho?el to accompany the other officers to Camp Haan, he found the bill wn-
paid, but he did not have enough money to pay the entire amount. He told
the manager he would speak to the other officers and see that the hotel was

paid, which he did. He wrote the manager about the bill
. and made a trip t
%ge gzt;é)to see him personally, but did not pray the bill at that time P

Accused testified that the Mocambo Club j ;
when he.cas?ed checks there on several occasions.lngizzeﬁzezzsﬁzgetibouﬁ k
he had in his possession a post-dated check for $200 which he int dedc ecks
deposit, but subsequently he was forced to return the check to then s
a§ the latter could not cover it., When he thought he was going t: make:
i dependency allowance he called-the clb and stated that he wag poes
g eck for the amount of the debt (R. 34-35), was forward-

When accused arri
Mark Hopkins, where he
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for living expenses. He fully imtended to have money in the bank, al=-
though he had returned the $200 check to the maker, because he was ex-
pecting to be reimbursed by the finance officer for his travel expenses
from Camp Haan. But he was not paid because he was pressing for payment of -
- his dependency allowances (R. 355)'. " :

) Accused stated that Colonel Craig spoke to him about the Mocambo
Club and Beverly Hills Hotel deWits and told him to do something about them.
Since he did not have the money to pay them, all that accused could do was
get in touch with the managers at both places and explain about expecting
- check from the finance officer. When he did not receive this money ac-
cused could not send checks to these creditors (E. 36-37). When he wrote
®the indorsement™ to Colonel Craig, there was a deadline for reply, and he
had to comply. He had held it as long as possible, made several trips to
see the finance officer, who on the date of the indorsement had assured ac-
cused the amount would be paid. Accused thought he was getting the matter
cleared by sending checks (R, L7-48). :

- On cross-examination accused testified that he opened his account
at the Waccamaw Bank when he was cammissioned, and his first check as an
officer, 1 May 1943, was sent there. His check went there each month while
he was at Camp Davis. When he came to Camp Haan in October 1943 he col-
lected his pay personally. The only amount deposited in the b after he
came to Camp Haan was §175, either from pay or travel allowance (B, 37, L8).
He did not receive a statement from the bank after September, and could not
recall his balance for any month. He drew checks in January 19LL (R. 37-38,
L9). The post-dated check for $200 was given to him by another officer
when it became apparent that accused was to be transferred to the San
Francisco Port of Hambarkation, sbout the middle of January. Accused had in-
tended to deposit the check when it became due, about the end of January.

He had it in his possession wher he made the checks to the Mocambo Club.

The check was retux:ned to the maker on the day accused came to the San :
Frangisco Port of Embarkation, and he did not have it when he drew checks to
the Hotel Mark Hopkins (R. 38-40). He made no deposits in January and Febru-

ary. The last deposit made was $175, and he thought it wa
H 8 aft
Novenber 1943, when he moved to Camp,Haan (R ho)g . or 16

When the first check came back to the Hote '
:edeemed it and put up $50 in case others were retuimugfkggiﬁgs;m:m;g
c013100 ghich had been cashed were expected to be returned (R, l1). When -
t<°:'ldonel raig spoke to accused about the debt to the Mocambo Club, accused
him he would take care of it immediately, called the club, and stated

that he was collecti 4 ’
the club (Re L1).  Aconsed by oinance officer and was sending a check to |

. ccused told Colonel Craig he had paid
Beverly Hills Hotel, but he had not done so. He idenﬁfiegé!l:i:.os:;n::;e
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on the indorsements of 22 and 24 February. He had not paid the Mocambo
debt on 22 February, and he had not deposited the $200 check referred to in.
the indorsement (R. l1-13). He did not pay Rogers Peet Company when he
received his uniform allowance, but wrote them about it when he received

s statement (R. LLi). Accused gave the $17.75 check to the Hotel Mark
Hopkins on his bill, and cashed the other two checks for expenses or to
send money home (Re Ll~L5). After arriving in Cglifornia accused made scme
deposits but did not have enough money in the bank to pay the checks to

the Mocambo Club (Re 45). He first began investigating his right to de-
mand dependency allowances in January 1944 (Re 47). -

5. After the findings of guilty had been made, and before the court
closed to adjudge the sentence, the defense was permitted to introduce re-
ceipts (Def. Exs. 4, B, C, D) showing payments made to the creditors-of
accused, as followss 3 May 19L), Beverly Hills Hotel, $64.10; 10 June,
Hotel Mark Hopkins, $125.7k; and 13 June, Rogers Peet Company, $129.50, and
Mocambo Club, $170 (R. 51). -

6. a. Specification 5. About 13 February 1943, prior to receiving
his commission on 1 April 1943, accused ordered wniforms amounting to
$129.50 from Rogers Peet Company of New York, and received the items ardered
about 19 March 1943. Accused signed an agreement to pay in full upon re-
ceiving his uniform allowance, but did not comply with it. The company
demanded payment by letters written in April, May, June, July and August
1943, but accused did not pay the account until 13 June 19LL. Accused
testified that he did not pay the account when he received his wniform allow-
ance because in the preceding six months he had incurred cther and more
pressing debts which he desired to pay first, and because he had maintained
an account with the company as a civilian. -

In'the opinion of the Board of Review the evidence sustains the
finding of guilty, in violation of the 95th Article of War. Although the
mere failure to pay a debt is not an offense, yet where such nonpayment
amounts to dishonorable conduct because accompanied by such circumstances
as fraud, deceit or specific promises of payment, it may properly be deemed
to constitute an offense (CM 221833, Turner, 13 BR 239, 1 Bull. JAG 106
CM 246686, Beasley)s Accused, did not pay the debt until almost 15 mon‘cﬂs
ai"f.er the uniforms were delivered to him, although he had promised in
writing, as a part of the purchase, that he would pay as soon as he re-
ceived his uniform allowance. Demand for payment was made many times.
Wh?n payment was finally made, accused had already been tried and found
guilty at a first trial of dishonorable failure to pay the debt, and was

. awaiting a second trial on rehearing. Under the circ
. umstanc i
of accused to pay the debt was clearly dishonorable, °s the failure

b.  Specification 6¢ Accused and three other

£74
bungalow at the Beverly Hills Hotel, Beverly Hills, Ca oilicers occupied a

1ifornia, from
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4 December to 6 December 1943. -Accused registered for the room and assumed
1liability for the remt. While a guest accused gave the hotel a check for .
$25, either for cash or as a payment on account. The check was later returned
Bfor insufficient funds®. The total bill, $66.10, which included charges

for damages, was not. paid by accused at his departure although, according to
accused, he promised the manager that he would ses that the hotel was paid.

On 16 December the hotel sent accused a telegram requesting payment but re-.
ceived no reply until 2 January 194k, when accused wrote that he would pay

®at his first opportunity®. Accused wrote again about 17 January promising
that he would pay the bill on 1 February which he failed to do. In another
letter dated 1l February accused said that he had been unable to pay because
of a transfer and unexpected expenses but indicating he would pay when he was
reimbursed for travel and living expenses. The bill was not paid until 3 May.

An obligation to a hotel is not an ordinary debt. As the Board of
Review said in CM 232882, Koford, 19 BR 229 (242)3 . -

"When a person registers as a transient guest at a hotel,
credit is not extended to him in an ordinary sense. The hotel
management merely grants him the courtesy of deferring pay-
ment for his accommodations until the time of his departure.

In accordance with what is known to be an almost universal custom,
sudi aguest tacitly represents that he is financially able to p
for his lodging and will do so at the proper time." ,
Although there is no showing here that accused left the hotel surreptitiously,
as the officer did in the Koford case, accused did fail to pay the bill on de-
parture, thereby showing the falsity of his implied representation that he was
2ble to pay and would pay the charges for the bungalow rental(but not neces-
sarily including the unexpected item for damages)when the bill was presented.
Subsequently he made several promises to pay which he failed to keep. Fur-
thermore his discreditable perfermance is heightened by the fact that he

gave the hotel a worthless check, apparently in part payment of the account. .
The Board is of the opinion that accused was guilty of dishonorable conduct
in his dealings with the hotel in this matter. _ ‘

: c. Specification 73 Accused cashed seven checks, amounting to -
§170, at the Mocambo Club, Los Angeles, California, in the latter part of
January 1944« A1l of them were returned unpaid to the club by the bank.
Although demand for payment was made on accused sbout 10 February, he paid
no part of the debt until 13 June 194h. In the opinion of the Board the
evidence sustains the finding of guilty of this Specification. This was no
ordinary debt. Accused was under the duty to take up the checks immediately, . .
if humanly possible to do s0, or at least to make such paynent as he was able,

d. Specifications 1, 2 and 3t In February 19LL accused made and
uttered three checks to the Hotel Mark Hopkins, San Francisco, California,
. where he was a guest. The checks, drawn on the Waccamaw Bank & Trust Cmpany,
Holly Ridge, North Carolina, were as followst 8 February, $20 (Spec. 1);
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1y February, $17.75 (Spec. 2); and 17 February, $30 (Spec. 3). All of the
checks were returned unpaid by the bank because of insufficient funds.

The account of accused did not exceed $ from 12 November 1943 to 6

M&rch 191]1‘0 ’ . .

Accused claimed that he drew the checks in reliance on an ex=-

pected refund of travel expenses by the finance officer. He also drew

other checks to the hotel which cams back unpaid, but put up money to pay
them when the hotel brought them to his attention. Nevertheless, his con=-
duct in making and uttering the three checks described in these Specifica-
tions was a violation of the 95th Article of War. It is dishonorable to draw
chocks without sufficient funds to pay them where the drawee knows, as he

did here, that his bank account is insufficient.

‘ e. Specifications 8, 9 and 103 Having been called on for a
statement of his contemplated action with respect to $100 of the checks held
by the Mocambo Club, accused replied to Colonel Melvin L. Craig, General
Staff, by an indorsement dated 22 February 19L), that he had cashed the i
checks on the strength of a $200 check deposited to his account on 15 Janu-
ary, that on 10 February he had learned that the $200 check was not good
and his account was ovemdrawn, and that he had forwarded a check for $100 to
the club on 19 February. The indorsement was false in that a $200 check
had not been deposited to'his account, and he had not sent a check to the
Mocambo Club on 19 February. ' _ :

Similarly, on 24 February, accused stated to Colonel Craig in an
official indorsement that a check for $64.10 had been forwarded to the
Beverly Hills Hotel on 23 February. This statement was false.

, On 26 February Colonel Craig interviewed accused officially about
these same matters, and accused assured him that checks for $64.10 and $100,

respectively, had been sent to the Heverly Hills Hotel and the Mocambo Club. ..
In fact such checks had not been sent. '

" The making of false official statements is a yiolation of the 95th
Article of War, and accused was properly found guilty. ~ _

7« War Department records disclose that t ’ '
is unmarried, but has two dependents. He ig a ﬁzhoﬁﬁg:]r: ;:agﬁa{:a:;dof "8e
attended Rhode Island State College, Kingston, Bhode Island for two Yyears.
He majored in engineering and mathematics, and subsequently was employed as
a mechanical engineer by a company manufacturing naval airplanes, until he was
inducted inbo the service in October 1942. He attended the Anti;ircraft

Artillery School, Camp Davis, North Caroli: . where he at o academic.
i, o T Feeisfacton " ma ocaiorlona . tamporacy sesin Liserat,
officer the same day. > p ?hB, and entered on active duty as an

-10 -
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8. The court was legally constituted. No errors injuriously affect-
ing the substantial rights of the accused were committed during the trial.
The Board of Review is of the opinian that the record of trial is legally
sufficient to support the findings of guilty of all Specifications and of
the Charge and legally sufficient to support the semtence and to warrant
confirmation thersof. Iismissal is mandatory upon convicbion of a viola=
tion of the 95th Article of War. .

_me s Jﬁdge Advocate.
@{%’W »Judge Advocate.

) ' ,ﬂKZLA«L ,Judge Advocate.

-11 -
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1st Ind.
War Department, J.A.G.C., 29 AUG 1944 To the Secretary of War.

1. Herewith transmitted for the actiamn of the President are the
record of trial and the opinion of the Board of Heview in the case of
Second Lieutenant Thomas A. Mealey, Jre (0-1054058), Transportation Corps.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings and the sentence and
to warrant confirmation of the sentence. The accused dishonorably failed
to pay three separate debts; fraudulently made and uttered three checks
without having a bank account sufficient to pay them, and made three
separate false official statements. I recommend that the sentence to dis-
missal be confirmed and carried into execution. '

3. Inclosed are a draft of a letter for your signature; transmit-
ring the record to the President for his action, and a form of Executive
action carrying into effect the above reccmmendation, should it meet with

approval.
W Q . QJ\_MM-\___ -
¥yron C. Cramer,
‘ Major General,
The Judge Advocate General.
3 Incls., )

Incl.l-Rec. of trial.

Incl.2-Drft. of ltr. for sig.
S/¥.

Incl.3-Form of Action.

(Sentence confirmed. G.C.M.O. ‘545, 5 Oct 1944)
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WAR DEPARTWENT , '
Army Service Foroes (109)
In the.Office of The Judge Advocate General
Washington, D. C.

SPJGK ' , -
Cii 259987 22 AUG 1344 : >
UNITED STATES ARIY AIR FORCES
CENTRAL FLYIKG TRAINING COLMAMD
Ve :
Trial by GeCekie., convened
at Selman Field, ifonroe,
Louisiana,_28 June 1944.
Dismissal

Captain Harry i, Loudon
(0-308107), Air Corps.

" OPINION of the BOARD.OF RuVIEW
LYON, LIOYSE enéd SONENFIELD, Judge Advocates

1. The re§ord of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2., -Accused was t ried upon the following Charges and Specificationsi
CHARGE I3 Violation of the 94th Article of Yar.

Specification 1t In that Captain Harry M. Loudon, Air Corps, did,
at Monroe, Louisiana, from about 10 September 1943 to about
15 November 1943, unlawfully, fraudulently, and feloniously
convert to his own use approximately ten (10) gallons of gasoline
of the value of about two dollars ($2.00), property of the United
States furnished and intended for the military service thereof.

- Specifioation 2t In that Captein Harry M. Loudon, Air Corps, did,
at Selman Fleld, Monroe, Louisiana, from sbout 10 September 1943
to about 15 November 1543, unlawfully, fraudulently, and feloni-
ously convert to his own use approximately sixty (60) gallons
of gasoline of the walue of about twelve dollars ($12.00),
property of the United States’ furnished end intended for the
military service thereof.

CHARGE IIt Violation of the 95th Article of War.

Specification 1t In that Captain Harry M, Loudon, Air Corps, dig,
at Selman Field, lonroe, Louisiana, on or about 28 January 1544,
wrongfully borrow from Corporal Rohmer B. Beard, Section C, L
2530th Army Air Forces Base Unit, en enlisted man under his im-
‘mediate command, the sum of ten dollars ($10,00).
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Specification 2t In that Captain Harry L, Loudon, Air Corps, did,

" at Selman Field, lionroe, Louisians, on or about 3 karch 1944,
wrongfully borrow from Corporal Rohmer B. Beard, Section C, 2530th
Army Air Forces Base Unit, an enlisted man under his immediate
cormand, the sum of five dollars (¥5.00). )

Specification 3t In that Captain Harry M. Loudon, Air Corps, did ,
at Selman Field, lonroe, Louisiana, on or about 12 January 1944,
wrongfully borrow from Staff Sergeant J. D. Weems, Section B,
2530th Army Air Forges Base Unit, an enlisted man under his im-
mediate command, the sum of fifty dollars (%50.00). ’

Specification 4t In that Captain Harry M. Loudon, Air Corps, did,

* at Selman Field, Monroe, louisiana, on or about 15 January 1944,
wrongfully borrow from Staff Sergeant Virgil J, Garner, Section
B, 2530th Army Air Forces Base Unit, an enlisted man under his
imnediate command, the sum of twenty dollars ($20.00).

Specification 5¢ In that Ceptain Harry M. Loudon, Air Corps, did,

: at .Selman Field, Monroe, Louisiana, on or about 5 April 1944,
wrongfully borrow from Staeff Sergeant E, B. Thorp, Jr., Section
B, 2530th Ammy Air Forces Base Unit, an enlisted man umder his
jmmediate command, the sum of thirty dollars ($30.00).

The accused pleaded not guilty to Charge I and its Specifications and -
guilty to Charge II and its Specifications. He was found guilty of .all
Charges and Specifications.. No evidence of previous convictions was ~
introduced. He was sentenced to be dismissed the service of the United
States. The reviewing authority approved only so much of the finding of
guilty of Specification 1, Charge I, as involves a finding of guilty except
the words "of the value of about two dollars - (2,00)" substituting therefor
the words "of some value", and except the words "furmished and intended

for the military service thereof”, and only so much of the findings of guilty
of Specification 2, Charge I, as.involves a finding of guilty, except the
words “of the value of about twelve dollars (§12.00)} substituting therefor
the words "“of some value" and except the words “furnished and intended for
the military .service thereof", anmd only so much of the finding of guilty

of Specifications 1 and 2, Charge I as involves a violation of the 96th
Article of War; approved the sentenes and forwarded the record of trial for -
action under Article of War 48, : ’

3. Summary of evidence:

e. . Charge I, Specifications 1 and 2, wrongful conversion .of
gasoline, property of the United States at Monroe, Louisiana, ‘
. and Selman Field, Monroe, Louisiana, respectively. o
Aocused was liess Officer of the Advanced Navigation School Mess: - -
at Selman Field, lonroe, Louisiana from 1 September 1943 o June 1944 (R. 46).
This mess operated a truck for hauling its colored civilian help %a and from. '

-2 -
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Konroe (R. 18). Gasoline for the operation of this truck was purchased‘at

' the Saul Adler Service Station, Lionros, Louisiana, and was charged to and

paid for out of fupds belonging to Army Air Forces Navigation School Wing
Fund, wiich is comparable to a company or similar fund, and is made up in
part of Post Exchange dividends (R, 18, ¢2). Private First Class John E,
Cholly, who received extra pay while working for the mess, operated this™
truck from about 1 September 1943 to the early part of January 1944 (R. 18,

' 29). Cholly testified that between the tourth and sixth of September ac=-
‘cused called him aside and told him to take five gallons of gascline fram

the truck and place it in accused's car, which was looated in the rear of
the Mess Hall. Acoused suggzested that he would find a five gallon can in
the storeroom. To assist him in making the transfer, Cholly borrowed a
siphon from Sergeant lason (R. 19, 20, 23, 27). About a week later accused
repeated the request (R ©, 23). ‘Cholly stated that this practice was
continued about "three times a week straight for a month", about five
gallons being transferred each time (R. 20, 21, 23),and that the last time
he transferred any gas from the truck to acocused's car was when the truck
was laid up for repair (R. 20). He could not recall whether these trans-
fers took place between September and November, but was certain that they
continued through September into October for a period of about a month

(R, 21, 23, 24,°28), In addition, on two occasions he siphoned five gal=
lons of gas from the truck into accused's car in front of his (accused's)
home in Monroe (R. 21). All gas transferred from the truck was gas that
hnad been purchased for and chargzed to the kess Mund. In November, 1943,

a lock was placed on the gas-tank cap by the filling station, under in-
structions from accused, according to Cholly's belief, Thereafter Cholly
had no access to the gas, the keys being kept by the owner of the station.
Aocording to Cholly, "Saul Adler just told me that he was told to put a
lock gas cap on and they were to keep the keys and I would not have it.

It made me feel bad". (R. 26, 28). Cholly admitted that he had not been paid
anything by accused for transferring the gas and that he had received no
fevors from him for doing so (F. 27). In January, 1944, he was called in
by accused and relieved of his job, with a promise that he would be rein- .
stated in ‘wo or three weeks. He had not been placed back on the job

(Ro 19, 27). He admitted that he had told "deliberate lies" to accused

on occasions, but did not feel that he should have been relieved of his
duties in January by accused "for just a little lie, after what I done for
Captain Loudon” (R. 24, 25, 29). He likewise admitted that on-occasions
he had purchased gas for accused in Monroe and had taken this gas to ac-
cused's car at Selman Field (R. 24). On one morning Sergeant Thomas P.
Cowen, Mess Sergeant of Advanced Cadet less, saw Cholly put gasoline from
a square-shapéd five gallon can, similar’ to those owned by the mess in
which fly spray comes, into accused's car back of Group 5 iess Hall at
Selman Field. He did'not know the source of the gasoline (R. 30-32).

. In the course of the cross-examination of lr. Saul’ Adler, witness for the .

defense, the prosecution had witness idehtify»the list of purchases of
gas made for the iiess from 4 September 1943 to 31 January 1944 (R. ¢3),
and offered this 1ist in evidence as Prosecution Exhibit B. 1o purchases

. Yook place between 14 September and 16 October. After the entry of pur-

chase for 14 September there appears the notation, "truck in for repairs
from 9/14 to 10/16". The next entry of purchase is dated "10-16".

- )
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b. For the defense:

Accused recalled Staff Sergeant Thomss P. Cowen, witness for
the prosecution in connection with Charge I and Staff Sergeants J. D.
Weems, Virgil J. Garner and E. B. Thorp, Jr., witnesses for the prosecution
in connection with Charge II, Yo testify to Private First Class Cholly's
bad reputation for veracity. Their testimony as to his being wworthy of
belief was based largely on & specific instance in waich Cholly had made
false statements concerning his reasons for being late for work but all had
known him for several months (R. 32, 33, 34, 38, 37, 38, 39). Lr. Saul -
Adler testified that accused had made one or two purchases of gasoline
personally from him, and recalled that on one occasion in the month of
November Cholly purchased some gasoline in a coen which was charged by his
front man to the mess fund. About thirty minutes later accused telephoned
witness that this gasoline was his personal purchase and should not have
been charged to the liess Fund. Acoused stated on that occasion that he had
run out of gas and had requested Cholly to bring him five gallons in a can.
The item was duly charged to accused (R. 40, 41). Witness Adler recalled
" that a lock had been placed on the gas-tank cap, but did not recall who had
ordered it done (R. 41, 42). Ur. Doc West, operator of another £illing
station ih Monroe, testified that he had known accused for about three years;
that he sold him gas once or twice a week, usually five gallons at a time,
and that during the months of September, October and November, 1943, he had
?ent gas ;o hinm three or four times through some one who called for it
R, 44-45),

Testifying in his own behalf after an explanation of his rights,
accused denied that he had ever procured gasoline from the mess truock.
During the reorgsnization of the mess, accused was working from 4:30 in
the morning until 8200 at night, and on several occasions did have gas sant
out to him because of his inability to find time to procure it himself.

He considered Cholly an "habitusl liar” and kept him as long as he did -
merely because lie had been sent to.accused by a superior officer who taought
highly of him. Accused had a fifteen day leave from 20 September to

5 October 1943, and wired for a three day extension. He used his car to

drive his wife and twin children to his wife's home in Connecticut, utilizing
the gas coupons that he had saved for this purpose. He received some finanoial
assistance from his relatives in making the trip (R. 45-49), '

- ¢e Charge II, Specifications-l to 5, borrowing from enlisted men
under his command. ' ‘
[ ’ -
Accused pleaded guilty to this Charge and its Specification.
Two loans of ten dollars and five dollaré.-respectively, from Corporal
Rohmer B. Beard, and loans of fifty dollars, twenty dollers and thirty
dollars, respectively, from Staff Sergeants J. D. Weems, Virgil J. Garner
‘end E. B. Thorp, all enlisted men under his immediate command, were duly
‘established. All sums so borrowed were repaid. o favors were extended
by accused to anyone of the four by reason of the loans so made (R. 7-17).
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Testifying in his own behalf, accused admitted borrowing from

the four non-commissioned officers as charged, but explained that his
action was due to thoughtlessness, and was occasioned by extraordinary
demands on his limited resources. Up to 1941 accused had supported his
mother and a brother, who had lost an arm in an accident. Feeling that

he had adjusted his family problems by that time, accused married that year.
" In October, 1941, he applied for active duty in the Army, but action on
this application was delayed. A few months thereafter twins were born to
accused and his wife. Heavy bills were incurred in connection with their
birth and subsequent care and treatment. Accused consequently took no
further. steps to return to active duty and accepted.civilian .employment.
© While so employed, he was called back into service. During January, 1944,
the house which he was occupying in lonroe was "sold out from under" him-
and in furnishing new quarters a number of necessary items had to be pro-
cured. To meet "some minor household and personal expenses"™ accused had to
borrow money and "thoughtlessly® borrowed it from the four enlisted men

(R. 45-46). ’ o oo

4o Findings of a court-martial on a question of fact are entitled to

great consideration and weight and will not be disturbed by a Board of
Heview except for compelling reasons. In a case in which the President
is the confirming or reviewing authority, however, where a Board concludes
from a searching examination of the record that there is not sufficient
compe tent evidence to justify the determination of guilt arrived at by the
court, it is empowered and is under an cobligation to hold the record '
legally insufficient (CM 153479, Dig. Ops. JAG, 1912-40, p. 258).

In the present case the testimony fully establishes the com—
mission of the offenses described in the Specifications of Charge II, to
which accused pleaded guilty, but, in the opinion of the Board, is legally
insufficient to support the findings of guilty beyond a reasonable doubt of
the two Specifications of Charge I and of Charge I. The only testimony
.to establish accused's guilt of unlawful conversion of gasoline, both at
Selman Field and in llonroe, was that of Private First Class Cholly, who,
if his testimony were balieved, was the direct offender, or, at least
an accomplice. Sergsant Cowen's testimony is negative, since on the one
occasion on which he saw Cholly pouring gas into accused's car from a five
gallon can he had no knowledge whatsoaever of its source and there is
ample proof that on several occasions gas was sent to the field for ac-
cused's car. Summerizing Private First Class Cholly's unsupported testi-
mony, therefore, accused about 4 September 1943 told him to transfer
five gallons of gas from the truck, belonging to the Mess Fund, to accused's
car, requested him within a week to repeat this action, and continued this -
practice through September into October about three times a week for a .

-month, the last transfer being made prior to the truck's being laid up .
for repair., These transfers took place at Selman Field. On two occasions
. gas was similarly transferred into accused's car in front of his home
in Monroe. Directly destructive of both the substance and effect of
witness'® testimony is the notation on Exhibit "B", offered by the prose-
cution, which purports to bea record of all salés of gas for the truck -

»
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by the Saul Adler Service Station from 4 September 1943 to 31 January
1944, that the truck was "in for repair from 9/14 to 10/16". *his declaration
was apperently inserted to explain the absence of charges between those | :
" dates. Further summarizing Cholly's testimony, it is clear.that he had
deliberately made false statements to accused, that he had been relieved by
accused of his job with the mess, for which he had been receiving extra
scompensetion, and that a lock had been placed on the gas-tank cap under
"accused's instructions, according to his belief, &fter which time witness
had no access to the gas, the key being kept by the service station operator.
There is also an edmission in his testimony that on occasions he Imd pro-
cured gas for accused in town and had teken it to his car at the field.
Accused unequivocally denied any unlewful conversion of gasoline and branded
witness as an "habitual liar", supporting this designation by recounting
specific instances in which he had made false statements to the accused,
His views as to witness' umworthiness of beliefwere substantiated by four non-
commissioned officers, previously offered as Witnesses for the prosecution.
The testimony of Mre. Saul Adler and kr. Doc Vest, filling station operators
in Konroe, corroborated accused's statements as to gasoline's being sent out to
him end as to personal purchases by him, for all of which he personally paid.:
5. The Board of Review is of the opinion that Private First Cless
Cholly is wmworthy of belief. In addition to the testimony es to the false
statements made by him, Cholly's admission that he had deliberately made
* such false statements, and the evidence of his poor reputation for veracity,
the record affirmatively shows thet for almost the entire period in which
Cholly claimed that he was transferring gas from the truck into accused's
car about three times & week, this truck was not in use and that no gasoline
was being purchased for it. Ifurthermore, during the greater part of this
time accused was absent on leave. The lapse of time between the alleged com=
mission of the offenses ‘and the filing of charges indicates that Cholly
mede no effort to bring accused's alleged misconduct to the attention of
the proper authorities and that when he finally did so he was actuated by
personal motives, ill will and prejudice because accused had relieved him
of his job as driver. . Cholly’'s personal standards may well be judged by
his reaction to his relief from duty by accused, previously quoted "I do
not think I should be relieved for just a lititle lie, after what I done
for Cepts Loudon". ' -

The Manual for Courts-liartial, 1928, (par. 124a) emphasizes that
the credibility of a witness is to be determined, in part, by his character,
his prejudices and his reputation for truth and veracity. The weakness
of witness' testimony is emphasized and its effectiveness destroyed when
these principles, thoroughly based on nman experience, are applied. It
should additionally be noted that the witness held himself out in effect
as an accomplice or as the principal offender, and for this reason his
testimony should be accepted with considerable care., The final sentence
of Paragraph 124a (supra) provides, "A conviction may be based on the
uncorroborated testimony of an sccomplice, but such testimony is of doubt-
ful integrity and should be considered vith great caution." To the same
effect are the views of Colonel Winthrop:

- B -


https://caution.11
https://period.in

, _ . (115)
MWhile the testimony of an accomplice, if believed, may be suf=-
ficient, though uncorroborated, to werrant a convigtion, it is

agreed by the authorities that, &s a gencral rule, such testinony
cannot safely be accepted as adeyuate to sueh purpose unless core

roborated by reliable evidence” (lilitary Lew and Precedents, 2d
Edition, p. 357).

_ There is nothing in the record to justify <he court or this Board
in deviating from the general rule, but, on the contrary, there is much
which obliges this Board to consider witness' uncorroborated testimony un-
worthy of belief and lacking in that degree of probative forse which is
required to establish the zuilt of an accused beyond a reasorable doubt.

_ The conclusion reached renders unnecessary the consideration of
the plea in abatement filed by accused in connection with Charge I and its
Specifications,

6. War Department records show that accused is 33 years of age. Hs
graduated from Burlington High School (Vermont) in 1929 and University of
Vermont in 1933. He was a member of the R.0.T«Ce at the latter institution
for four years and successfully completed the required six weeks training
course at Fort Devens, i.assachusetts, in the summer of 1932, He was com=
missioned a second lieutenant of Infantry (Reserve) on 19 June 1933, and
was promoted to first lieutenant on 2 November 1937, ©On 15 October 1937,
with his consent, he was ordered to active duty with the Civilian Conser-
vation Corps, and was continued on.such duty for an additionel six months
weriods During this second tour of duty accused suffered a three-day
spell of emnesia, was hospitalized and upon & finding of physical unfitness
was placed on the inactive list, effective 26 August 1938, After e medical
exemination on 23 September 154<, accused took cognizance of certain h
physical defects which he was found o have, and requested extended active
duty. On 5 Gctober 1942 he was ordered into service effective 19 Uctober
and has served continuously since that date., On 17 July 1943 the Comranding .
Officer of Selman Field recommended him for promotidén to captein because
of outstanding performance of duty, giving hima rating of "excellent", His
promotion to that grade was announced 15 August 1943. g

7. The court was legally constituted and had jurisdiotiom of tne
person and -the offenses. Except as above noted, no errors injuriously
affecting the substantial rights of the eccused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally insufficient to support the findings of guilty of Charge I and its
Specifications and legally suffioient to support the findings of guilty of
Charge II and its Specifications and the sentence and to warrant confirma=-
tlon of the sentence, Dismissal is authorized upon conviction of a violation
of Article of War 96,

Z—*‘*"L 4 i £*\, Judge Advocate.
{ —5% | B
d%, Judge Advolcaté S

- » Judge Advocate.

A e L ) X
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1at Ind,
War Department, J.A.G.0., 28 AUG 1844 - To the Secretary of War,

1. Berewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain Harry M. Loudon (0-308107), Air Corps.

2. I oconcur in the opinion of the Board of Review that the record
of trial is legally insufficient to support the findings of guilty of
Charge I and its Specifications, and legally suffioient to support the
f£findings of guilty of Charge II and its Specifieations and the sentence
and to warrant confirmation of the sentenmce. While it is subveraive of
proper military diseipline for an offiocer to dorrow from enlisted men
under his ocommand, aocused's conduot appears not to have been dishonore
able but largely the result of thoughtlessness on his part., He used
.no eoercion in proouring the loans, rendered no favors in return therefor
and promptly repaid the amounts borrowed. Hs record indicates that he
has been & valuable officer, The investigating offlcer recommended
that he not be tried on Charge I and its Specifications snd expressed
the opimion that accused should not be eliminated from the service because
of his years of very satisfactory and excellent service. Consideration
has been given to a letter to The Judge Advooate General from Honorable
Warren R. Austin, United States Senator™ from Vermont, transmitting a letter
to him from ascoused. Under all the oiroumstances I recommend that the
sentence be oconfirmed and commuted to a reprimand.

3. Inclosed are a draft of a letter for your signature transmitting
ths reocord to the President far his action and a form of Exeoutive action
designed to oarry into effeot the recommendation hereinabove made, should
such aotion meet with approval.

. Do

¥yron C. Cramer,
Major Genmeral,

4 Inocls, The Judge Advooate General.
mlol'xacord of trial. B
Inol.2=Draft of ltr. for

sig. Sec. of War,
Inel.S-Form of Ex. sotion.
Inol.4=Ltr. £fr. Senator

Warren R. Austin,

(Findings of guilty of Charge I and its Specifications disapproved.
Sentence confirmed but commuted to reprimand. G.C.M.0. 555,

13 Oct 1944)
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" WAR DEPARTMENT - (17)

Army Service Forces :
In the Office of The Judge Advocate General
Washington, D.C.

SPSGN e
CUf 260047 . , .
4 AUG 1944

UNITED STATES ARMOREDCENTER

' tma by G.C.M., convened at
Fort Knox, Kentucky, 12 June
1944. Dismissal and confine-
ment for two (2) years.

Vo

First lieutenant DAIL B.
BOOKER (0-450407),
Infantry.

Nt Vst e S s Nt e

| OPINION of the BOARD OF REVIEW
LIPSCOMB, SYKES and GOLIEN, Judge Advocates

: 1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate Gemeral. ,

2. The accused was tried upon the following Charges and Specifi-
cations: / o :

CHARGE I: Violation of the 6lst Article of War.

- Specification: In that First Lieutenant Dail B. Booker,
"Armored Command Officers Replacement Pool, Armored
Beplacement Training Center, Fort Knox, Kentucky, -
did, without proper leave, absent himself from his
comnand at Fort Knox, Kentucky, from about 7 March
1944, to about 17 April 1944.

CHARGE II: Violation of the 95th Article of War.

Specification 1: In that First Lieutenant Deil B. Booker, -
« Armored Command Officers Replacement Pool, Armored
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Replacement Training Center, Fort Knox, Kentucky
did at Louisville, Kentucky, on or about 16 April
1944, with intent to defraud, wrongfully and unlaw-
fully make and utter to the Brown Hotel, a certain
check, in words and figures as follows, to wit:
"April 16, 1544. First National Bank of Birmingham,
Birmingham, Alabama. FPay to Brown Hotel, $58.58.
Dail B. Booker," and by means thereof, did fraudu-
lently obtain from the Brown Hotel $10.00 in cash
and $48.58 in hotel services and accomodations, he,’
the said First Iieutenant Dail B. Booker then well
knowing that he did not have and not intending that

‘he should have sufficient funds on deposit with the

First National Bank of Birmingham, Birmingham, Ala-
bama, for the payment of said check. :

Specifications 2-20 inclusive: (Finding of guilty of Specifi- .

cation 17 disapproved by reviewing authority).

Each Specification is ‘the same as Specification 1 except as to
date, amount, and payee, as follows:

Specification Date Amount Payee

Specification 2 10 April 1944 5. Brown Hotel,

ILouisvills, Ky.

" Specification 3 11 March 1944 = $15 Brown Hotel,

Louisville, Ky.

Specification 4. 16 March 1944 328,50 Friedman Company,

Clarksville, Tenn.

Specification 5 . 22 March 1944 $35 " Friedman Company,

Louisville, Ky.

Specificati.on 6 25 March 1944  $25 Friedman Company,

Louisville, Ky.

Specification 7 10 March 1944 $25 Levy Brothers Inc.

Iouisville, Ky.

Specification 8 11 March 1944 $25 Levy Brothers Inc.

Louisville, Ky.

Specification 9 13 March 1944 $25 Levy Brothers Inc.

Louisville, Ky.

Specification 10 15 March 1944 $50 - Levy Brothers Inc.

. Louisville, Ky.

Specification 11 23 larch 1944 425  Iouis Appel Co., Inc.

Touisville, Ky.
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Specification Date ‘ Amount Payee

& Specification 12 17 March 1944 - $20 The Read House,
- . , . - Chattanooga, Tenn.
Specification 13 18 March 1944 $20 The Read House,
. . Chattanooga, Tenn.
Specification 14 - 20 lMarch 1944 $20 The Read Houss,
’ . Chattanooga, Tenn.
Specification 15 20 March 1944 - $25.74  The Read House,
- ' - Chattanooga, Tenn.
Specification 16 ~ 21 March 1944 $10 The Read House, -
¢ Chattanooga, Tenn.
Specification 17 (Rinding of guilty disapproved by reviewlng
: ‘authority).
Specification 18 11 February 1944 $15 . National Kilitary Stores,
: . Temple, Texas.
Specification 19 14 February 1944 . $15 National Military Stores,
Temple, Texas. !
Specification 20 15 February 1944. §15 National Military Stores,

Temple, Texas.

Specification 21: (Finding of guilty disapproved by
reviewing authority).

Speclﬁca.taon 22: (Finding of guilty disapproved by
reviewing authority).

CHARGE . XTI Viola.tx.on of the 96th Article of War.
(Finding of guilty disapproved by reviewing
authority).

Specification: (Finding of guilty disapproved by re-
. viewing authority). '

He pleaded guilly to Charge I and its Specification, guilty with exceptions
to the Specifications of Charge II, which pleas the court chinged to not
guilty, not guilty to Charge II, and not guilty to Charge III and its
Specification. He was found guilty of all Charges and Specifications. He
was sentenced to be dismissed the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor at such place as the
reviewing authority might direct for twenty-five years. The reviewing
.authority disapproved the findings of guilty of Specifications 17, 21 and
22 of Charge II and of the Specificatiocn of Charge III and Charge III, ap-
proved only so much of the sentence as provides for dismissal, forfeiture
~of all pay and allowances due or to become due, and confinement at hard
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labor for two years, and forwarded the record of trial for action under
Article of War 48. ,

3. The evidence for.the prosecution cofisisting primarily of stipu-
lations shows the issuance by the accused of three worthless checks
aggregating $45 within a period of one month prior to the beginning of
his unauthorized absence on 7 March 1944 and the issuance of sixteen.
worthless checks aggregating $422.82 during the period from 7 March
1944 to 17 April 1944 while he was absent without leave. The checks
which aggregate the amount of $467.82 are those described in the Specifi-.
cations of Charge II excepting Specification 17. The accused received:

"ed ther merchandise or cash for those checks®™ which were drawn on The
'First National Bank of Birmingham, Birmingham, Alabama, and which were
"returned" by that bank "to the respective payees unpaid" (R, 12, 13).

During this period of time the accused and his wife had a
joint checking account with the aforesaid bank in which the maximum .
amount on deposit between 8 and 25 February 1944 was $3.56 and between -
8 March and 21 April 1944 was $22.57. At no time was thers a suffi-
cient sum in the acctunt to pay any of these checks when presented
(R. 13; Pros. Exs. 1, 2, 3).

) 4+ The accused, whose Mrights # % ¥ as a witness" had been ex-

plained to him, testified that he had paid the checks described in
Specifications 18, 19 and 20 of Charge II after they "had been returned"
from the bank. He had opened a checking account with The First National
Bank of Birmingham, Birmingham, Alabama, on 1 January 1944 and had
authorized a monthly allotment to the bank of $200 from his pay. While
absent without leave he did not know that the allotment had been stopped,
and believed that the checks did not exceed the amount on deposit (R. 2=
243 Def. Ex. A)

On cross-examination the accused testified that he understood
that no pay accrues to officers while they are absent without leave. F\n’ther'
more, he admitted that he had received no statements from the bank and
had made mo 1nqulr1es in regard to the account (it. 24-26).

5. The Specification, Charge I, alleges that the accused was ab-
sent without leave "from his command at Fort Knox, Kentucky, from about
7 March 1944, to about 17 April 1944". The accused's plea of guilty to
the Specification and to the Charge under which it appears is sufficient -
to justify the court's finding of guilty of Charge I and its Specifi~
cation.

6. Specifications 1 through 20, excepting Specification 17, of
Charge II allege that the accused, at named times and places, "with intent
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to defraud, wrongfully and unlawfully" made and uttered to different ‘desig-
nated parties nineteen described checks aggregating $467.82 upon a specified

" bank and "by means thereof did fraudulently obtain" from the parties cash and
merchandise in the amount of the checks "when he knew he did not have and not-
intending that he should have sufficient funds on deposit with" the drawee
bank for the payment thersof. "Giving a check on a bank where he knows or
reasonably should know there are no funds to meet it, and without intending
there there shauld be" is definitive of an offense in violation of Article

of War 95 (M.C.k., 1928, par. 151).

The evidence for the prosecution conclusively shows that ths
described checks were made and uttered by the accused who received cash and
merchandise therefor and that the checks were returned by the drawee bank "to
the respective payees unpaid®. Although the accused had an account with the
bank, at no time was thers on deposit in the account an amount sufficient to
pay the checks upon presentation. Ths accused admitted that he had not made
any attempt to ascertain the amount of money on deposit and further that he
‘knew that no allowances accrue to officers while absent without leave. b=
taining cash and merchandise by the utterance of checks against an account
which is insufficient to pay them, coupled with an utter disregard of the
status of the account, provided an adequate basis for inference by the
court of the accused's fraudulent intent. The evidence, therefore,
establishes beyond a reasonable doubt his guilt as alleged and fully sup-
ports the court's findings of guilty of Charge II and Specifications 1
through 20, excepting Specification 17, thereof.

7. The accused is about 30 years of ags. The records of the Office of
The Adjutant General show that he had prior enlisted service from 6 February
1933 to X0 Seftember 1941 when he was commissioned as a second lisutenant, that
he has had active duty as an officer since the latter date, and that he was
promo ted to first lieutenant on 20 June 1942.

8. The court was legally constituted. No errors injuriously affecting -
the substantial rights of the accused were committed during the trial. For
the reasons stated the Board of Review is of the opinion that the record of
trial is legally sufficient.to support the findings of guilty of the Charges
and Specifications as approved by the reviewing authonty, and the sentencs,
and to warrant confimmation thereof., Dismissal is authorized upon conviction
of a violation of Article of VWar 61 and is mandatory upon convictlon of a
violation of Article of War 95.

| %’tﬁr C() ,/’%‘(@% Ad'voca’ge. :

m‘%@-&wwocm.
% 4«%& £<.,Judge Advocate.
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SPJGN
CH 260047
1st Ind.
War artiment J.LG.O. - To ths Secretary of War.
Fep ’ * 15 AUG 1344 4

, 1. Herewith transmitted for the action of the President are
the recbrd of trial and the opinion of the Board of Review in the
case of First Iieutenant Dail B. Booker (0-450407), Infantry.

" 2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence as approved by the reviewing authority and to warrant con-
firmation thereof. I recommend that the sentence as approved by the
reviewing authority be confirmed and ordered exscuted and that the
United States Disciplinary Barracks, Fort Leavenworth, Kansas, be
designated as the place of confinement. ,

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
"Executive action designed to carry into effect the foregoing recom=

msndation, should such .action meet with approval.

MMQQ’\M\__

¥yron C. Cramer,
- Major Gemneral,
The Judge Advocate Gensral.

3 Incls.
Incl 1 - Record of trial.
Incl 2 - D.fto Of l'hro for o
: sig. Sec. of War. > - . i
Incl 3 - Form of Executive - ' :
_ action.

(Sentence as approved by reviewing authority confirmed.
G.C.M.0. 504, 22 Sep 1944)



WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate Genaral
Washington, D.C.

SPJGN

CUM 260050 .

y 11 AUG 1344
UNITED STATES 66TH INFANTRY DIVISION
Trial by G.C.H., convened at
Camp Rucker, Alabama, 8 July

- 1944. Dismissal, total for-
feitures and confinement for
five and one-half (51) years.

Ve

Second ILieutenant WALTER J.
- PETERSON (0-1306141),
In.fantry.

- OPINION of the BOARD OF REVIEW: )
LIPSCOMB, SYKES and GOLLEN, Judge Advocates

1. The Board of Review has examined ths record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-~
cations:: ' '

CHARGE I: Violation of the 64th Article of War. N
Specification 1: In that Second Lieutenant Walter J.

Peterson, leadquarters Company, Second Battalion,

263rd Infantry, having received a lawful command from’

Major Roger G. Frail, 288th Engineer Combat Battalion,

" his superior officer, to leave the hospital ward room,
Station Hospital, Camp Rucker, Alabama, of Second A
Lieutenant Edna Faye Stepp, Army Nurses Corps, Fourth
Service Command, Basic Training Center for Nurses, did
at.Camp Rucker, Alabama, on or about 22 June 1944, will-.
fully dlsobey the same. :

Speclficatlon 2: In that Second ILieutenant Nalter J. Peterson,
Headquarters Company, Second Battalion, 263rd Infantry,

(123)
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did at the Station Hospital, Camp Rucker, Alabama, on
or about 22 June 1944, wrongfully offer violence against
Major Roger G. Frail, 288th Engineer Combat Battalionm,-
his superior officer, who was then in the execution of
his office, in that he, the said Lieutenant Walter J.
Peterson, did grasp the front of the shirt being worn
by the said Major Roger G. Frail, raise his fist and
threaten to strike him. .

CHARGE II: Violation of the 95th Article of War.

. Specification 1: In that Second Lieutenant Walter J.
Peterson, Headquarters Company, Second Battalion, 263rd
Infantry, did, at the Station Hospital, Camp Rucker,

. Alabama, on or about 22 June 1944 behave in a disre-
spectful and ungentlemanly manner toward Second Iieu-
tenant Edna Faye Stepp, Fourth Service Command, Basic
Training Center for Nurses, by saying to her ®“I'm
going to get out of this damned Army pretty soon and
as far as I'm concerned you can take the whols God-
damned Army and shove it up your fat fanny," or words
to that effect.

Specification 2: In that Second Lieutenant Walter J.
Peterson, Headquarters Company, Seocond Battalion,
263rd Infantry, did, at the Station Hospital, Camp
Rucker, Alabama, on or about 22 Juns 1944 wrongfully
and unlawfully fail to leave the hospital wamdroom of
+Second Lieutenant Edna Faye Stepp, Army Nurses Corps,
Fourth Service Command, Basic Training Center for Nurses,
upon her requests for him so to do.

Specification 3: In that Second Lieutenant Walter J.
Peterson, Headquarters Company, Second Battalion,
263rd Infentry, was, at the Station Hospital, Camp
Rucker, Alabama, on or about 22 June 1944, drunk and
dlsorderly while in uniform.

CHARGE- TTI: Violation of the 96th Article of War.

Specification: In that Second Lieutenant Walter J. Peterson,
Headquarters Company, Second Battalion, 263d Infantry, .
did at Camp Rucker, Alabama, on or ebout 22 June 1944
wrongfully and unlawfully make and utter the following
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disloyal statements against the Umited States of

America: ®I'm going to get out of this damned

Army pretty soon and as far as I'm concernsd you -

can take the whole God-damned Army and shove it

up your fat fanny," or words to that effect.
The accused pleaded not guilty to, and wag found guilty of, all Charges
and Specifications. He was sentenced to be dismissed the service, to .
forfeit all pay and allowances dus or to become due, and to be confined, ..
at hard labor, at such place as the reviewing authority might direct,
for five years and six months. Ths reviewing aunthority approved the sen-
tence, but recommended that it be commuted to forfeiture of $75 per month
for six months, and forwarded the record of mal for action under Lrt.icle
of War 48. , , 4

3. The evidence for the prosecuhon shows that the accnsed on a
June 1944 was a patient at the Station Hospital, Camp Rucker, Alabama,
Since he was not confined to bed, he was free to visit friends within .
. the building and could, with permssion from competent authority, even’
leave the premises. A pass for the hours between 1300 .and 2100 o'clock
had been issued to him on that day, but he returnsd before the expdration
time and was observed on the back porch of the hospltal at 1930 o'clock
(Ro 2\3, 27, 30-31)

About a half an hour later. he went to the room of Second Iieu-~
tenant Edna Faye Stepp of the Army MNurses Corps, "a personal friend®,.who
was also then a patient. His Meyes were-red" and ¥the lids were heavy".
Ir her opinion he was drunk. After only a "slighi®™ conversation, she
"requested him back to his ward" and, upon h:.s acquiescing » she ac-
companied him there (R. 20-23).

v Immediately after her return to her own room she was visited

" by MajJor Roger G. Frail of the 288th Engineer Combat Battalion and by a
 Second lieutenant Andrews of the Army Murses Corps. The major was dressed
in his khaki, Class A, uniform and was wearing the insignia of ‘his rank
on his collar. In about three minutes the accused appeared outside the
door. He was with a friend, another liesutenant, who was urging him to
leave, saying: "Come on, let's go, I have had enough". The accuged
‘would not, however, be persuaded and entered the room. His friend
followed. The two nurses were disunssing the Army and, particularly,
basic training to whose rigors Iieutenant Stepp had been subject prior
.to her admission to the hospital. The accused remarked that he had bsen
in the service since 1942 and that "thers were much fewer officers and
men then than thereé are now". Turning to Major Frall, he said, "I don't
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suppose you wére in the Army at that time, were you?" The major replied
that he had been, that "in fact he had been in the Caribbean at that
time" (R. 9-10, 20, 23, 26).

The accused temporarily terminated the conversation and left
the room. He was soon back with some cold meat which he proceeded to
Wgtuff® into his mouth. ILieutenant Stepp pleaded: "Pete, you are drunk,
please leave?. The accused ignored her request. Addressing himself to
the major, he inquired, "Have you ever been in French Morocco". Upon
the major's replying in the negative, the accused pointed out that he
had been fover there in glider troops®. The lieutenant who had followed
the accused into the room again said, ®"Come on, Pete, let's leave™ but,
upon receiving no favorable response, departed alone. ILieutenant Stepp
also reiterated her request that the accused go. He finally prepared
to leave. At this point Lieutenant Stepp stated that she liked the
Army. The accused who was almost at the door took a step toward her
and remarked "I am getting.out of this damned Army pretty soon and as
far as I am concerned you can take the whole God-damned Army and shove
it up your fat fa.nny" (r. 10, 24)

Hajor Frail ordered the accused to “get out". The accused
was not impressed and sald, "Who do“you think you areg? You can't order
me around®. He was reminded that he had been given a distinct order.
When he continued in his defiance, he was asked for his name and serial
number by the major. The accused supplied the information required but -
refused to leave the room despite three other orders to that effect. He
began unbuttom.ng his shirt and boasted: "Come on outside, I will show
you the better man, I will show you who can boss who around". ILieu-
tenants Stepp and Andrews went in search of the ward man, a "colored
boy" named George. They found him and sent him to the room. He asked
the accused to leave and to button his shirt. The accused complied
with the latter half of the request but continued his bellicose conduct
toward the major, saying "Come on outside, I will pound you to-a pulp".
Upon the major observing that "it wasn't customary for officers to go
around fighting®, the accused referred to him as %yellow", breathed hard
in his face, and pushedHdm in the chest. The major replied that from the
accused's "insulting words to these nurses, from his drunk and disorderly
conduct in public he was right then in my opinion noth:n.ng but scun"-

(R. 10-11, 18, 24, 26). . L

The accused rejoined with "Just a minute, you can't call me
scum”. Selzing the major's shirt front with his left hand, he drew back
his right and held it "cocked back in a threatening gesture®. At this
stage Captain Richard G. Parette of the iledical Corps, who was the ward
officer, entered the room. Hs removed the accused's hand .f.‘rom the major's
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shirt and said "Turn around and go to bed®. The accused, who had at
first "completely disregarded® the captain and continued to express
his resentment at being called "scum®, finally took his departure. As
hs left he threatened the major, saying "I will get you for this ,just
- as soon as I get out® (R. 11-12, 25, 27-28, 32).

All of the nitnesses who observed the accused that evening be-
lieved him t0 be drunk. Major Frail's opinion was based "on the fact
[Ehe 'accusod'g7 voice was bud and boisterous, his eyes were dilated and
red, he was unsteady on his feet, % # # his clothes were disheveled®, and
his breath amelled of liquor. Although drunk, the accused had sufficient
control of his faculties to know "what he was doing" (R. 13-14, 18, 23,
29, 31-32). ‘

4. After having been apprised of his rights relative to testifying
or remaining silent, the accused took the stand in his own defense. He
had enlisted in the Army and had served for a "little over four years¥.

In 1943 as the result of a glider ®"crack up" he fell two hundred feet.

end suffered. & hroken back. He had been a patient ever sinece and had-
been treated in four hospitals. In consideration of his severe injuries
he was offered a choice between limited and gensral duty. He chose the
la‘)t,ter but, after a twelve mile hikes he was again hospitalized (R. 37-38,
43). . . .

. . Medical authorities bad advised him to seek relief in .drink when

" in pain. He suffered contimously from his injury. The pessibility exdisted
that his left leg would in time be paralysed. Prior to his accident he had
waigh;d 194 pounds. At the trial he weighed only 145 pounds (R. 38-39,
42-43) . A

He was not present at the pre~trial investigation of the other
witnesses and was not -asked to be. Major Curry the Investigating Officer, -
stated that "he would go around and see the othsr witnesses". Their state-
ments when obtained were not shown to the accused. Major Curry had, how-
ever, called on him and told him ®about the case". The ascused could not
remenber whether he had been advised of his right to cross-sexamine othsr
witnesses (R. 38, 40-42)

5. Mdajor Tom V. Curry, called as a witness by the prosecution on re-
buttal, testified that be had shown the statements of all the othsr wit-
nessas to the accused. The right of cross-—-examination had been fully
- eaplained. The accused read all of the documents, expressed disagree-
ment with "one or two points®™ and had concluded, "That is their statement
' 80 there isn't much use to call them in® (R. 45-46)
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6. Specii‘ication 1ot Charge I alleges that the accused 'having
received a lawful command from % # 3 his superior officer # ¥ % did
# # % on or about 22 June 1944, willfully disobey the same". Specifi-
cation 2 of Charge I alleges that the accused did on the same day "wrong- -
. fully offer violence against # % # his superior officgr, who was then in
the execution of his office, in that ha, the [ccuse_c_l7 did_grasp the
front of ths shirt being worn by the said /[superior ofi‘iceg_f raise his
fist and threaten to strike him". Both acts were set forth as violations
" of Artlcle of B 64. - ' ' ' '

, Major Frail ordered the accused to leave Lieutenant Stepp's
room four different times. On each occasion the accused deliberately
wnd willfully refused. Ths major was in full uniform and was wearing
the insignia of his authority. He was under a duty to quell disorder
smong persons subject to military law. The accused ot only disobeyed
"but made himself increasingly ovnoxious. ' The culminatim of his im- -
pertinence and defiance was attained when he seized Major Frall by the .
shirt and threatened to strike him. Major Frail was then in the exe-
cution of his office. As is stated in paragraph 131.a of the Manual
i‘or Courts—MartLal, 1928

' "It may be taken in general that strild.ng or u51ng
violence against any superior officer by a person

" subject to mllitary law, over whom it is at the time

" the duty of that superior officer to maintain dis-

. cipline, would be striking or using violence aga:.nst

him in the execution of his office".

- Both the findings of guilty of ‘the alleged dlsobedlence and the .alleged
offer of violence are sustained beynnd a reasonable doubt by the evidence.

7. Speciflcation 1of Charge II alleges that the accused did

fon or about 22 June 1944 behave in a dlsrespecti‘ul
and ungentlemanly mamner toward Second Iieutenant
Edna Faye.Stepp # # % by saying to her 'I'm going
~to get out of this dammed Army pretty soon and as
"far-as I'm concerned you can take the whole God-
dammed Army and shove it up your fat fanny', or
words to that effectM.

'Specification 2 of Charge IT alleges that the accused did on the same

day Mwrongfully and unlawfully fail to leave the hospital ward room of

- % # % Lieutenant % % # Stepp # ¥* % upon her requests for him so to do".
Specification 3 of Charge IT alleges that the accused was on the same
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day "drunk and disorderly while in uniform"

. The words employed by the accused were 1nsult1ng both to the
Army and to the lady before whom they were uttered. They were wholly
unbecoming an cfficer and a gentleman and wera more befitting a bar-
room habitus. Vhen lisutenant Edna Stepp signified that the accused
was no longer a welcome guest and requested him to leave her room his
continued presence there was conduct unbecoming an officer and a gentlse~
man. That the accused was drunk as alleged is established by the testi-
mony of all the eye witnesses and was not denied by him when on the stand.
His use of the coarss language quoted in Specification 1 of Charge IT
above in itself constituted a disorder: CMf 257015. The. rough and contu-
macious manner in which he conducted himself toward Major Frail was a
disorder of even a more aggravated naturs in that it involved a measure -
of physical violence. The findings of guilty of the three Specifications
as violations of Article of War 95 are sustained by the evidence beyond
a reasonable doubt.

8. The Speéiﬁ.cation of Charge III alleges that the é.ccused (hd’ '

"on or about 22 June 1944 wrongfully and unlawfully
make and utter the following disloyal statements
against the United States of America: 'I'm going
to get out of this damned Army pretty soon and as.
far as I'm concerned you can take the whole God-
damned Army and shove it up yoar fat fanny', or
words ‘bo that effectt,

»

This was: represented to be a contravention of Article of War 96.

That the sentence quoted was distasteful, disorderly, and grossly
vulgar is self-evident, but it should not be branded as disloyal. Neither.
the context nor the surrounding circumstances were such as to Justify a
treasonable or subversive connotation. Ths accused had voluntarily emn- .
listed in the Army, had served for more than four ypars, and had in the
course of his hazardous work on a glider sustained a severe and disabling -
injury. When offered a choice between limlted and general duty, he chose
the latter and made a couragedus, though unsuccessful, attempt to prove
himself physically qualified. This is not the story.of a man who hates
his country or its institutions. If anything, it. shows the contrary.

Nor was there anything :|.nnate¢y disloyal in the words employed. .
Many a soldier has made disparaging remarks about the Army while remaining
nswervingly true to it and while even performing-heroically. Indeed the
soldier who has not grumbled about the Army, its ofﬁ.cers s its food, its” -
tactics, is a rare specimen.
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_ When the paln endured by the accused and his intoxicated
condition are considered, the sinister inference drawn from his words
. Beems rather stralned. They were the utterances of a man who was some-
. what the worse for liquor.. They were not intended to be disloyal and
should not have been so interpreted. The evidaice 1s, therefore, legally
insufficient to sustain the £indings of gu:l.lty of the Specification.

9. The accused is about 23 years of age. The records of the Wa.r
Department show that he had enlisted service from 10 September 1940 to
29 December 1942; that he was conmissioned a second lieutenant on 30
December 1942; that since the last date he has been on active duty as
an officer. . )

10. The court was legally const.ituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally insufficient to support the findings of guilty of the Specifi-
cation of Charge Il and Charge IIl, and legally sufficient to support

-all of the other findings and the sentence and to warrant confirmation
thereof. Dismissal is autherized upon conviction of a violation of
Article of War 64 and is mandat,ory upen conviction of a vio]a tion of

Articls of War 95. . , ' : ‘ !
: ’ / udge Advocate.

| Mf.&cﬁ%»hde»wwate-
j L‘M CLL»\_ Judge Advocate.
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SPJGN |
CY 260050
o . ~
1st Ind. ’
War Department, J.A.G.0., - = To the Secretary of War.
’ ' 17 AUG 194 o

1. Herewith transuitted for the action of the President are
the record of trial and the ‘opinion of the Board of Review in the
case of Second Lieutenant Walter J. Peterson (0-1306141), Infantry.

2. I concur in the opinion of the Board of Review that the
record of trial is legally insufficient to support the findings of
. guilty. of the Specification of Charge III and Charge III allsging
the utterance of a disloyal statement, legally sufficient to support
_all the other findings and the sentence and to warrant confirmation
thersof. The reviewing authority recommends that the sentencs be
comuted to forfaiture of $75 per month for six months. I recommend .
that the sentence be confirmed but commuted to a reprimand and & for—
fei ture of $75 of his pay per month for six months and that the sen-
tence as thus modified be ordered exscuted.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of .
Executive action designed to carry into effect the foregoing recom~
mendation, should such action meet with approval.

_‘1 A Q “ Q-/\°~J'~I~--.D./~ <
Myron C. Cramer, :

Major General,
The Judge Advocata General.

3 Incls.
Incl 1 - Record of trial.
Incl 2 - Dft. of lir. for
"gige. Sec. of War,.
Incl 3 - Form 6f Executive
: actione.

{Findings of guilty of Specification of Charge III and Charge III
disapproved. Sentence confirmed but commuted to reprimand and
forfeiture of §75 pay per month for six months. G.C.M.0. 501,
13 Sep 1944) . ‘ :
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WAR DEPARTLENT (133)
Army Service Forces .
In the Office of The Judge Advocate General
Washington, D.C.

2§1ng60073 | 16 AUG 1344 .

UNITED STATES HAWAIIAN LEPARTLENT

)

)
\ ) Trial by G.C.M., convened
. , ) at AP0 958, 5 June 1944.
First Lieutenant DONALD M, )
GROSS (0-1010960), Head- - )
quarters 4th Armored Group. )

Dismissal,

OPINION of the BOARD OF REVIEW
TAPPY, HARWOOD and TEEVETHAN, Judge Advocates

1, The Board of Review has examined the record of trial in the
case of the officer nemed above and submits this, its opinion, to The
Judge Advocate General,

. 2+ The accused was-tried upon the following Charges and Speci-
fications: - o S

CHARGE Is Violation of the 95th Article of War.

Specification 13 In that lst Lieutenant Donald M. Gross,
Headquerters, 4th Armored Group, did, at APO 958, on
or about 8 April 1944, with intent to defraud, wrong- -
fully and unlawfully make and utter to Fort Shafter
Officers' Mess, a certain check, in words and figures
as  follows, to wits .

Homolulu, Hawali, April 8, 1944 No. 10

59-101 BISHOP NATIONAL BANK OF HAWAII 59-101
at Honolulu ) .

) Schofield Br

Pay to the

Order of Fort Shafter Officers' Mess $10 00/100
Ten and 00/100 Dollars |

/8/ DONALD M. GROSS
- 1st Lt., 0-1010960

" and by means thereof, did fraudulently obtain from Fort
Shafter Officers' Mess, Ten Dollars (610..00), he the said

)
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1st Lieutenant Donald M. Gross then well knowing that
he did not have and not intending that he should have
sufficient funds in the Bishop National Bank of
Hawaii at Honolulu, Schofield Barracks Branch, for
the payment of said check, »

Specification 2: Same form as Specification 1, but alleging
check dated 1 May 1944, psyable to the order of Fort
Shafter Officers' kess, made and uttered to Fort Shafter
Officers! Mess, and fraudulently obtaining thereby §$10.

Specification 3¢ Same form as Specification 1, but alleging
check dated 1 kay 1944, payasble to the order of Fort
Shafter Officers' Mess, made and uttered to Fort Shafter
Officers!' Mess, and fraudulently obtaining thereby $10.

Specificatlion 4¢ Same form as Specification 1, but alleging
check dated 1 May 1944, payable to the order of Cash,
made and uttered to First Lieutensnt K, G ., Cameron,
and fraudulently obtaining thereby $20.

Specification 5¢ Same form as Specification 1, but alleging
check dated 1 lkiay 1944, payable to the order of Cash,
nade and uttered to First Lieutenant K. G. Cameron,
and fraudulently obtaining thereby §10.

Specification 6: Same form as Specification 1, but alleging
~ check dated 1 May 1944, paysble to the order of Cash,
made and uttered to First Lieutenent M, G. Cameron,
and fraudulently obtaining thereby $10. )

CHARGE II: Violation of the 96th Article of War.

Specification 1t In that lst Lieutenant Donald K. Gross,
" Headquarters, 4th Armored Group , did, at APO 957, on
or about the month of September 1943, borrow the sum of
thirteen dollars ($13.00), from Technician Fifth Grade
Harold E. Israel, Headquarters Company, 766th Tank
Battalion, en enlisted man, this to the prejudice of good
order and military discipline. '

Specification 2: In that 1st Lieutenant Donald M. Gross,
Headquarters, 4th Armored Group, did, at APO 957, on or .
about the month of January 1944, borrow the sum of
fifteen dollars ($15.00), from Staff Sergeant Christy
Ortenzio, Company A, 766th Tank Battalion, an enlisted
men, this to the prejudice of good order and military
discipline, ’



(135)

Specification 3t In that lst Lieutenant Donald M. Gross, Head-
quarters, 4th Armored Group, did, et AP0 957, on or about
the month of January 1944, borrow the sum of fifteen
dollars ($15.00), from Technician Fifth Grade Clarence
H. Shults, Company 4, 766th Tank Battalion, an enlisted
man, this to the prejudice of good order and military
discipline, :

Specification 4: In that 1st Lieutenant Donald M. Gross,
Headquarters, 4th Armored Group, did, at APO 957, on or
about the month of January 1944, borrow the sum of ten
dollars ($10,00), from Staff Sergeant Jimmy B, Baker,
Company A4, 766th Tank Battalion, an enlisted man, this to
the prejudice of good order and military discipline,

Specification 53¢ In that 1lst Lieutenant Donald M, Gross,
Headquarters, 4tL Armored Group, did, at APO 957, on or
about the month of January 1944, borrow the sum of
forty dollars ($40.00), from Sergeant Charles W. Robe,
Company A, 766th Tank Battalion, an enlisted man, this

-to the prejudice of good order and military diseipline.

Specification 6: In that lst Lieutenant Donald M, Gross,
Headquarters, 4th Armored Group, did, at APO 957, on or
.about the month of February 1944, borrow the sum of ten
dollars ($10.00), from Corporal Patrick O'Hearn, Company
A, 766th Tank Battalion, an enlisted man, this to the
prejudice of good order and military discipline,

He pleaded guilty to all Specifications under Charge I, excepting the
words in each Specification "with intent to defraud, wrongfully and
unlawfully®, ®*fraudulently?, and "well knowing that he did not have
and not intending thet he should have, sufficient funds", substituting
therefor, respectively, the words "wrongfully and negligently® for the
first exception, nothing for the second exception, and "not having
sufficient funds" for the third exception, not guilty of violation of
the 95th Article of War but gullty of a violatlon of the 96th Article
of War,.and guilty of all Specifications under Charge II and Charge II,
He was found guilty of all Charges and Specifications. No evidence of
previous convictlions was introduced. He was sentenced to be dismissed
the service. The reviewing authority approved the sentence but recom-
mended that the execution thereof be suspended during the pleasure of

" the President, and forwarded the record of trisl for action under Article
of War 48, S . :

3. The evidence for the prosecution is substantially as follows:
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8. Specification 1, Charge I.

Accused issued to the Fort Shafter Officers' mesas a check
in the amount of $10 dated 8 April 1944, drawn on the Bishop National
Bank of Hawaiil, Schofield Branch, After being deposited in the
drawee bank on 9 April the check was returned to the payece on 13
April with a slip marked "Refer to Maker? (R. 9-12; Exs. 1, 2).
Accused had a balance of only 86 cents om deposit with the ’ drawee.
bank on 8 April 1944, the date this check was made and uttered, which
balance remained unchanged through 13 April 1944, the date the check
was returned unpaid (R. 34; Ex. 11).

b. Specifications 2, 3, 4, 5 and 6, Chargs I,

On 1 May 1944, the aceused made, uttsred and received cash
of $60 in exchange for five checks drawn on the Bishop National Bank
of Hawaii, Schofield Branch. Two of these checks (Exs. 3, ) were
payable to the order of Fort Shafter Officers' mess in the amount
of $10 each and the other three checks (Exs. 7, 8, 9) were payable . -
to cash in the amounts of $20, $10 and $10 respectively (R. 11, 12,
28-31). The two checks payable to Fort Shafter Officers' Mess and
one of the $10 checks payable to cash were presented on 4 May 1944
by the holders thereof to the drawee bank for paymsnt, and the other
two checks payable to cash were similarly presented on 5 May 1944.
Payment of a1l five checks was refused by the drawee bank because
of insuffiecient funds on deposit to the credit of accused (R. 34).
However, on 1 May 1944, the date these five checks totaling $60
were made snd uttered sccused had a balance of £33.50 in his account
in the drawee bank, The balance was reduced to $53.50 on 2 May,
to $28.50 on 3 May, to $2.50 on 4 May and further reduced to 90
cents on 5 May 1944 (R. 32-35; Ex. 11).

g. Specifications 1, 2, 3, 4, 5 and 6, Charge II.

' In September 1943 accused borromed $10 from Technician Fifth
Grade Harold E. Israel and later that month borrowed $3 more. The money
was to be repald on accused's next payday. Accused promised about six
times to repay the money, but did not do 80 (R. 37 , 38).

In January 1944 Staff Sergeant Christy Ortenzio made two
loans to accused in amounte of $5 and $10 respectively. This monsy
was to be repaid on accused's next payday, but was not so repaid
(R. 39, 40).

In January 1944 at accused's request Technician Fifth Grade
Clarence H. Shults mads two loans to accused in amounts of $5 and $10
respectively, with no date fixed for its repayment (R. 42, 43).

In January 1944 Sergeant Charles W. Robe made three loans
to accused 1n amounts of 35, $15 and $20 respectively. No date was

-
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set for repayment of the loans, but in February 1944 Robe requested
repayment and accused paid $20 of the loan. The second tize Robe asked
for repayment accused stated he did not have it but was golng to cable
home for money (R. 46-48).

In February 1944 Corporal Patrick M, O'Hearn loaned accused
$10, to be repaid on accused's next payday which accused failed to
do (R * 48, 49)0

A11 of these loans to accused from these enlisted. men were
repaid by accused on 18 May 1944 after charges had been preferred
againﬂt him (R - 38’ 40, 103’ “’ 1#7’ 49)0 i

5. For fhe defense.,

, Mr. Wootton, the assistant bank manager being called as a
witness for the defense, testified that during a perlod of a year
and a half the accused had borrowed money from the Bishop National
Bank of Hawaii on five notes in amounts from $50 to $200, and that
payuent of these notes had been made in a very satisfactory manner.
Accused had also discussed with.hin the matter of obtaining another
loan on 1 May 1943, to liquidate his debts. The loan would have been
made if accused could have obtalned the endorsements of his company
and battalion commanders on the note (R . 51-53). S '

The accused after having his rights as a witness explained
elected to testify under ocath., He testified that his finanecial af=
fairs became quite involved in April 1944 and he consulted Mr. Wootton
of the Schofield Branch of the Bishop National Bank relative to a loan
- of §800 to liquidate his debts and was informed by the bank that it

would require the endorsement on the note of his company and battalion
" commanders (R. 58). On Sunday, 30 April 1944, he cashed three checks
dated 1 May 1944 at the Fort Shafter Mess Office, each for §10, and
played the slot machines in the Round House. Later in‘the day he -
. went downtown to the Officera' Club at Halekai, played the slot
machines there, and cashed two more checks dated 1 May 1944, one for
$10 and one for $20 (R. 59, 63). On the following day, Monday,

1 May, he gave a check for $26 drawn on the Bishop National Bank,
Schofield Branch, to the Bank of Hawall in payment of a note and on
the same day he cashed a check for §15 at the Bishop National Bank,
Main Branch, The first oheck was presented and psid on 4 May 1944
and the second one was present