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WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (1} 

SPJGQ 
CM 2&J755 18 ~UG \944 

UNITED STATES ) LOS ANGELES PCRT OF liMBARKATICN 
) 

v. ) Trial by G.C.M., convened at 
) Ios Angeles Port of &nbarka

First Lieutenant JOHN I.. ) tion, Los Angeles, California., 
McCORMICK (0-1314658), ) 2) Jlicy 1944. Dismissal. 
Transportation Corps. ) 

-----·--
OPINION of the BO.ARD OF REVIEW 

GAMBRELL, :FREDmICK an:i ANDERSON, Judge Advocates. 

1. The Boa.rd of..,Review has examined the record of trial 1n· the 
case or the officer named above a1Xl subnits this, its ·opinicn, to The 
Jm ga _Advocate General. 

2. The accused was tried upon the following Charge and Specifica-
~MI . 

CH!RGE1 Violation of the 95th Article of War. 

Specifications In that First Lieutenant .John A. McCormick, 
TC, Headquarters, Los .Angeles Port of &.barkation, Ios 
Angeles, California, did, at Leng Beach, California, 
on or about 8 April 1944, with :intent to defraud, 
11rcngful.ly and unlawfully nake and utter to E:iwin J. 
Riopelle, a cert.a.in ch_eck, in 110rds an:i figures as fol
lows, 

. Long Bea.ch April 8 19,M 

' Bank The J.sbury Park and Ocean GroV9 Bank 

· Town Asbury Park. New Jersey 

Pay to the order of Cash $a>.oo 
, l 

Twenty and no/lJJO .- - - - - - - - - - - - -Dollars 

Home 8,31 Ea.st- Ocean Blri, J. A. McCormick 
Long Beach 

and by- means thereof did fraudulently obtain .from ·F.dlrin 
J. Riopelle $2:>.oo, he, the said First Lieutenant John 
A.. YcCornd.ck, then well knowing t,l\at he did not have and 
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(2) 

not intend:ing that he should have, any account with· 
or sufficient funds in the Asbury Park and ~ean 
Grove Bank for the pa.~ent of said check. 

Specification 21 Identical in form 11:i.th Specification l, 
except that t.he date of the check is 15 April 1944, 
and the amount of the check is $10. 

The accused pleaded not guilty to and was found guilty of the Charge 
and each of the Specifications. No evidence of previous convictions 
was introduced at the trial. He was sentenced to be diSlllissed the 
service. The reviewing authority awroved the senteree and forwarded 
the record of trial for action under Article of Vlar 48. 

3. Evidence !or the Prosecutions 

On the dates of the offenses alleged 1n the t110 Specifications, 
and at the time o! the trial, the accused ns m the military service, 
stationed at the Los Angeles Port of &nba.rkation, Los Angeles, California 
(R. 7, 14). . . 

On 8 April 1944, the accuasd drew his personal check on the 
Asbury Park and Ocean Grove Bank, of Asbury Park, New Jersey, piyable 
to cash, in the amount of $2:>, and delivered it to E):hr1n J. Riopelle, . 
owner of a laundry- and cleaning shop in Loog Beach, California., in 
exchange for $2:> in cash. On 15 April 1944, the accused drew a like· 
check on the same bank in the amount o! $10, and delivered it to Riopelle 
in exchange partly for cash and partly for cleaning services (R. 7; Pros. 
Exs. A and B). Both checks were returned, marked "no acc<11mt1t (R. 8). 

Joseph Thunmess, Cashier of the Asbury Park and Ocean Grove 
Bank, testified, by deposition, that to his knowledge the accused had . 
not h!.d any account in that bank at an;y time during the year 1944 (R. 
14; Pros. Ex. C). en cross examination the accused: himself admitted 
that he had not had an aocotmt in the bank 1n question in "ll or 12 
years". 

Not having received his money from the accused, Riopelle' ltJ.nally 
got disgusted and called the Comnanding Officer" o! the accused more than 
two months af'ter the checks had been returned unpaid (R. 9, 13). Mean
time, he had tried unsucoesl!lflll.ly five to seven times to reach the 
accused by telephone (R.. 9) •. A.f'ter calling the Ccmmanding Otticer, 
Riopelle turned 'the two checks O'ler to the Port authorities to oolleot. 
Subsequentq, m 14 July 1944 the accused paid to·Riopelle direct, in 
·cash, the sum of $30 to cover the two checks (R. 8). · 

Over objectima b7 the defense counsel, Lieutenaht Colcnel 
John o. Rasmussen, I.O.D., was permitted to testify that, during the 
course of an :Investigation made by him in February- 1944, respecting 
five checks issued by the accused, in January 1944, to the Post lxghange 
0£ accused's etation, sch in the aacwit of $25 and each drawn on :the 
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.bbur,r Park and Ocean Grove Bank, the accused, after being wamed of 
his rights under Article of War 28, stated to Colonel Rasmussen, under 
oath, that he, the accused, hid signed each of said checks (R. 17). 
As a result of the investigation, the accused paid the amount o:t these 
five checks to Colonel Rasmussen, in cash, and the latter in turn re
imbursed the Post E:lcchinge (R. 18). 

4. Evidence for the Defenses 

After having his rights as 'a 11:i.tness explained to him, the 
accused elected to testify umer oath in his own behalf. He brie.f:cy 
summarized his personal history-, stating that be bas been narried 12 
yes.rs, bas a child about 5 years old, was an accountant :1n civilian 
life with a top income of about $2500 per year, and entered the ser
vice as an enlisted man 25 September 1942. He graduated from The 
Infantry School in Yarch 1943, and since that time he has been a 
training officer at the New Orleans Port of lhbarkation approximate~ 
7 months, an administrat:l.ve officer at the Los Angeles Port of Embarka
tion approximately 4 mcnths., and a pier loading officer at the last 
mmed station approx:ima. tel7 4 months (R. 2), 21, Zl). · 

With respect to the two checks in issue, the accused did not 
deny ha.Ying Jl8.de and negotiated them. Nor did he claim that he 118.S 

acting umer a mistaken im.pressicn that he had sufficient f'unds in the 
bank on Yhich they were dra11n to cover them. He fra~ caiceded that 
he bad not had an accrunt in that bank in 11 or 12 yea.rs (R. ZI). 
Moreover, it is clear i'ran bis te~imony that he did not intend to 
have the money in the, bank, at .lasbu.ey Park, New Jersey, ,men the che cka 
-should arrive there from the West Ccast. UpCll being asked what he bid 
"in llind" 1n issuing the checks, he replied. "Just tempor&17 relief. 
I realized tmt it •cw.d take several days for the checks to clear am 
I had in miM repayment as soon as they- returned" (R. 23). 

1n further auppart of his cC11tention that he ,as seeking tem
poraey relief ~ .. and had no ultimate intention to defraud, the acC11Sed 
testified that 1n the early pa.rt of April 1944 his financial coodition 
•s critical due (a) to the fkct that he had lent $115 to a friend to 
meet an emergency, and (b) to the tact that at about the same time he 
•s notitied. of an overpa;yment to hiJD llhile he was an enlisted man of . 
allQllances 1n the amount of $62, which he •s called upon to repay- at 
once. (R. 22). 

en cross p:a:rn1nat,1on, the accused admitted that lie iSSlled the 
two checks in question as 11a ~tter of desperation" (R. 26). 

5. The eT.1.dence of ac~ed I s guilt o:t the two of.tenses alleged 1S 
clear and conclusive. He knew that the two checks ll'Wld not be paid 
-.hen iresented to the bank, en llhich they 1"!1I'e drawn. Failure to die
close this knoYledge erldEllces an intent to deceive am defraud the 
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person to whom the checks were negotiated (CM 2LJ)347,. Beserosky (1943); 
26 Boe.rd/of Review 33). · 

The admission, over defense• s oojecticn, of evidence that the 
accused had, in January l 944, issued five 1r0rthless checks, on the same 
bank, to the Post Exchange was not error. Two of the primary issues 
before the court were the accused's intent to defraud the person cashing 
his checks and his knowledge that he had no account in the bank en which 
the checks were drawn. 

"Where criminal intent and go.ilty knowledge are issues in
volved in the offenses charged against accused; his recent 
acts of a simil.&r nature are admissible in evidence against 
him under paragraph ll2.Q, M.C.M." (Dig. Op. JI.G 1912-1940,, 
Section· 395 (7)). 

To the same effect 1s the opinion of the Boe.rd of Review in 
CM a:>2366, Fox (6 Board of Review 129), where it was said (page 150) a 

"It is, however, well settled th!lt evidence ·or other 
similar transactions is admissible to show intent or desi~, 
especially where fraud is charged. !Q.Q!! v. United States, 
16 Peters .342; ~ v. United States, l.33 Fed. 495; Wigmore 
on Evidence, Sec • .302, and cases collected there and in 62 
IRA 19.3, note; M.C .M. par. 112.2; C.M. 201997, Mellon. n 

- . .

The two offenses alleged are both laid under Article of War 95. 
That the issuing of worthless checks and other :illstruments for the pay
ment of money, nth mtent to defraud, is ccnduct unbecoming an officer 
and a gentleman, in violation of Article of War 95, has beEll held too 
ma:ey times to warrant any exten:led discussion of the subject (Dig. Op. 
JAG 1912-1940, Section 453(24)(25); Bull. JAG February- 1944, Section 
45.3(23))., The Boo.rd of Review is of the opinion, therefore, tmt the 
competent and lei?P,l evidence of record is sufficient, beyt,nd any reason
able doubt, to establish the guilt of the accused of' the offenses 
alleged. · 

6. The records of the War Department show that the accused is 36 
years of age. He was born and reared in East Orange, New Jersey. He 
has the equivalent of a high school education, and m civilian life was 
employed variously, from 1929 until 1942, as a billing clerk, a mechani-
cal. dentist and a timekeeper. He -was inducted :illto the service 25 · 
September 1942, was commissioned a second lieutenant upcn graduation 
from The Infantry School, 17 March 1943, and was promoted to first lieu
tenant on 15 November 1943. Since becoming an officer he 11ls received 
five efficiency ratings, as followsa 24 Jay 194.3, "~perior"; 18 
October 1943, "superior"; 22 November 1943, "excellent"; 31 December 
194.3, "excellent"; 30 June 1944, "very satisfactory". He is m:1.rried 
and has a daughter five l"3ars old. 
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?. The court waa legal.ly ccnstituted and ha.d jurisdiction ot 
the accused and the subject matter. No errors injuriousJ.7 af'f'ecting 
the substant:1a.l. rights of the accused were camnitted during the trial. 
In the opinion of' the Board ot Review the record of' trial is legally 
BU!f'icient to support the findings o:t gullt;y and the s enteoc e, and to 
arrant confirmation or the sentence. Dismissal is mandatory upon a 
conviction of a viola.tion of' Article of War 95. 

C:f:e£·41A+ JfutMt~• Judge Advocate. 

, Judge Advocate. . ' 

~ f c;;,._~ , Judge Advooate, 

- 5 -
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' lat Ind. 

War Depar"bIJ.ent, J.A.G.O., 1- SEP f944 _ To the Secret.arr of_ War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant John A. McConnick (0-1314658), Transportation Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. There are apparen~ 
no mitigating or extenuating circumstances. I recommend that the 
sentence be confirmed and cattied into execution. · · 

3. Inclcised are a draft of a letter for your signa'b.lre, transmit
ting the record of trial to the President for his action, and a form of 
Executive action designed to carry into effect the above recommendation, 
should such action meet with approval. 

l'Jyron c. Cramer, 
1Jajor General, 

The Judge Advocate General~ 

3 Incls. 
1 - Record of trial. 
2 - Dft. of ltr. for 

sig. of S/ff. 
3 - Form of action. 

(Sentence confirmed. ·a.c.M.o. 557, 13 Oct '1944) 



------

WAR DEPA..B.T~T 
Army Service Forces 

In the Office of The Judge Advocate General 
(?)Washington, D.C. 

SPJGQ 
CM 260774 26 ~G 1944 

UNITED STATES ) ICELAND BASE CO}.!:MAND 
) 

v. ) Trial by G.C .M., convened at 
) Camp Herskola, Iceland 26 lily 

Private CHARLES CATF.S ) 1944. Sentences Dishonorable 
(34545025), Battery C, ) discharge (suspended), total 
748th Antiaircra.tt Gun ) .t'orfeitures and confinement at 
Battalion. ) hard labor for two (2) years. 

F.astern Branch, Disciplinary~ Barracks. · 

OPINION o.t' the BOARD OF REVIEW 
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates. 

·------~--
1. The record of trial in the case o.t' the soldier named above has 

been examined in the Office o.t' The Judge Advocai:.e General and there 
found legally insu.t'.t'icient to support the .t'indings and sentence. The 
record has now been examined by the Boa.rd o.t' RevieT which submits this, 
its opinion, to The Judge Advocate General. 

2. · Accused 11as tried upon the following Charge and Specifications 

CHARGE: Violation o.t' the 64th Article ot War. 

Specifications In that Private Clarles (NMI) Gates, 
Battery c, 748th AAA Gun Bn, having received a 
law.fill command !ran Capt. Douglas A. Kuehn, his 
superior officer, to shovel coal from 1545 hours 
to 1655 houl-s~ did, at Camp Pimple Hill, Iceland, 
on· or about 13 May 1944, willfully disobey same. 

He pleaded not guilty to 
, 

and was found guilty of the Charge and Specifi
cation. Evidence was introduced of one pre-v:l.ous conviction by special 
court-martial for absence without leave for six days in violation of 
Article of War 61. He was sentenced to be dlshonorably discharged the 
service, to forfeit all pay and allowances due or to beCl0lll8 due and to 
be confined at hard labor, at such place as the reviewing authority may 
direct, for two years. The reviewing authority approved the sentence 
and ordered it executed, suspended that portion thereof adjudging dis
honorable discharge until the soldier's release .£ran confinement, 
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designated the Ea.stern Branch, United States Disciplinary Barracks, 
Greenha.ven, New York as the place of confinement, but directed that 
pending further orders accused be confined in the Iceland Base Command 
Prison Stockade. 

The result of trial was promulgated in General Court-:r&l.rtial 
Order No.- Z7, Headquarters Iceland Base Command, APO 8W, c/o Postmaster, 
New York, New York, 1 June 1944. 

3. The evidence for the prosecution was substantially as followsa 

On 13 Mey 1944 accused, a msnber of Battery c, 748th Anti
aircraft Gun Battalion, was summoned to the office of Captain Douglas 
A. Kuelm, his battery commander, to explain why he disobeyed the orders 
of two noncommissionsd officers. A Sergeant Curry informed the bat-
tery commander that accused refused to obey Curry's order 11 to fall out 
with the guns for artillery inspection" because he was ill. The defense 
stated that it rad no objection to Captain Kuehn' s hearsay testimony 
that the first sergeant (Sergeant Copel.and) had gone to accused I s hut 
where he again said that he was not feeling well, that Copeland ordered 
him to report. to the dispensary, that accused replied 11I 1m not that 
sick", whereupon Copeland ordered him to report to the dispensary anyhow 
(R. ?, 8, 12, 15). When accused appeared at the office Captain Kuelm 
asked him if he felt all right and he answe·red 11 Yes 11 • Kuehn also asked 

,him why he was not at the gun position (R. 12, 14). After 11it was deter
mined that he had disobeye6 Curry• s order", Captain Kuehn said that he 
would give accused a week' a company punishment and explained to him his 
rights under Article of War 104. Accused "refused it 11 and said that he 
would take a court-martial instead. Captain Kuehn asked him vmy he 
would rather be court-martialed than take a few hours•. extra duty. 
Accused said that he wanted to get out of Battery C, and when asked the 
reason stated that he thought Kuelm 11had it in for him ever s:mce he 
entered the battery". Kuehn then placed him in arrest in quarters. 
After accused left, First Lieutenant, George T. Campbell, an officer of 
the battery 'Who was present during the interview, reminded the battery 
commarrler that he had forgotten to advise accused as to his rights under 
.\rticle of War 24. Kuehn realized that he was at fault, summoned accused 
to the office a second time, advised him of hi.a rights under this Article 
and Masked him every question I had before over" (R. 12-15, Z2, 28). 

After accused left a second time, Kuehn called the battalion 
connna.n:Ier and asked if he (Kuehn) -was within his rights to have accused 
work while under arrest and was answered in the a.rfir.mative (R. 17, 36). 
Kuehn said to those present in his offices · 

"How can I get that son of a bitch. He th;inks he is smart. 
We can show him we•re smarter than he is * * * I know.how 
we'll do it, we 111 send him out on the coal pile and give 
him a direct order and if he disobeys my order he can go 
ahead and hang himself" (R. Z7, 30, 36). 
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Kuehn further stated tha.t if accused disobeyed the order to shovel coal 
it would be more serious than his having disobeyed the two previous . or-. 
ders of the noncomnissioned officers. He asserted to those present 
11I•m not giving it to him as punishment• (R. 28). Lieutenant Campbell 
told Kuehn that he (Campbell) thought they "already- bad got the boy on 
enough to hang him. He lBS a cinch to get six and six"• Campbell also 
told Kuelm that he thought the latter 16s deliberately multiplying 
charges against accused. Kuebn replied· _ 

11th.at it didn•t make acy difference, he -was going out and 
gi.ve him tha. t order and if b9 •s going to disobey- it he 
would be guilty of a more serious offense" (R. 29-30). 

J.ccused was again summoned to the office. Captain Kuehn said 
11Come wi:th me" am. asked Lieutenant Campbell to accanpany them. He 
1Bnted Campbell present as a witness in the event accused disobeyed 
the order about to be given (R. 10, 11, 16). Ckl the way to the coal 
pile Kuehn told accused that he (Kuehn) .found that it lBS neeessar,r 
to shovel certain· coal, that it was necessary work llhich had to be dcne, 
that it was not complny punismnent under Article of War 104 and "not to 
be deemed in any way punishment !or your offense• (R. 17, 21, Z3). A.t 
the coal pile Kuelm told hiJa how he -wanted the work done, that more 
coal •s to be delivered later that- even:lng and that it was necessary-
to shovel the coal .from the bottom of the pile to the top ao that the, 
trucks could back further up on the pile. He then ordered him to shovel 
coal f'ran 3145 p.m. to 4155 p.m., to report the following day (Sunday) 
at 8100 a.m., work until 11155 a.m. and .from 12130 p.m. until 4155 p.m. 
He,did not order him to work until 10100 p.m. l3 May. J.ccused replied 
that Kuehn could not make him work ldlile he was under arrest. Kuelm 
then repeated. the crder and asked ,if he was refusing to obey a direct 
order. A.f'ter a short pause accused said •Yes". He .did not shovel coal, 
was placed in arrest and sent to his quarters (R. s, 16-18, 21, 23-24). 
At that time no cne else was war~g at the coal pile (R. 17., 26). The 
order at the coal pile was given about 45 minutes atter the termi:cation 
ot the second interview with accus.:l (R. 24). About two days later 
Kuehn said to Lieutenant ·~bella 

•So you didn't want me to go a.head and give.him that order 
because ,re already had enough on him. Do you realize the dif,;. 
!erence between his disobeying my- order and disobe1ing the 
order of a non-com was the difference between six months and 

· five years?" (R. 29) 

J. !n days after the incident Kuehn also asked Second Lieutenant Merwin 
I. Page, 748th Antiaircraf't Gun Batt.alien, it he knn the di.fi'e"."ence 
between disobeying the orders of a nonccmmissioned and a camnissioned· 
offi.cer meant the difference between a general and a spec:Lal court
martial. When Page replied in the negatiTe,·1uebn said he did not 
know either (R• .'.36). 
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Captain Kuehn testified that he lthad no expectation" that 
accused would disobey the order given at the coal pile (R. 18), nor 
did he wish or desire that he disobey it (R. 11). He took Lieutenant 
Campbell along to be a ·rltness in the event accused disol'-eyed the 
order. Asked on cross-examination if he thought there -.as a possi
bility accused wp,.1ld disobey the order he replied "There was a th011ght 
as to his further actions" (R. 10-ll). A.i'ter the second interview and 
before the order was givel'I., the witness was ."quite upset because the 
ma.n would not accept battery punishment" which the witness felt was 
lenient in view of the offense. 

I 

"I was quite perturbed as to why he was of that opinion * * * 
That's 'Why in a heated moment I may have said something to 
the effect that •we will get hiJll 1 , something ot that order, 
and by that I mant rather than the 104th-Article of war we 
110uld get him by court-martial; we would try him by court-
mart:ial". · 

The witness ma.y have said, n 1 '!bat son of a bitch thinks he's smart. 
We 1ll get him and get hiJll good'" (R. 14-15). He further,testified that 
the work he ordered accused to do -was necessary: as some of the coel 
already delivered had spilled an the middle of the r11ll1'13.y. It was neces
sary to move it to enable the trucks to get to the top of the coal pile 
to unload as loose coal on the runway caused the wheels to spin (R. 8, 
19-2:>). The work had to be done and accused was available for the detail. 
The work was necessary and not in the.nature of extra duty, and the wit
ness found that accused could do it while he was umer an-est. 0th~"Wise 
he wou1d not have. given the order. I~ was the witness' experience in 
dealing with enlisted men that "direct explanation as to what is wanted 
to be done is necessary, and for that reason I took him to the coal pile 
anti explained to hiJll why and how ·I wanted it dcne" (R. 10, 17) •. Coal 
was being delivered all .tha t day and night and en the following· day -
Sur.day (R. 18). Although no one was working at the coal pile when he 
took acC11sed there, other men ware worldng at the pile on that day up 
to that time. The man a.i'terwards were "standing by" until 9100 p.m. 
that night, and also worked throughout the next day. Because of the 
shortage of labor a corporal 11wa.s out there" working as a private. 
Fifteen minutes before accused Wis given the order, the men at the pile 
lf8re told it was not necessary for thElll to "stand by" at the coal pile, 
that they- "could fall in and we would call them llhen the next truck 
came in• (R. 8-9, 18). · 

Captain Kuelm testified upon cross examinatiai tl'a t a.t'ter he 
became battery COl'.llm:Lnder two sergeants were tried by- court-martial 
and that he was a member of the court. A.ccused was "involved in the 
investigation 10£ the oftense11• Kuehz1, to~ accused that 11' the first 
sergeant was tried that "all 'men who were involved or present am 61.d . 
not report the presence' of civilians on the post should. have been ccn-· 
victed" (R. ll-12). He testified upon redirect examination that attar 

-4-



(ll) 

he had camnarded the battery for a month he summaied accused because· 
his battery record showed. two previous convictions in successive months. 
He told him that he hoped "he 110uld straighten up and give me no more• 
trouble". During the interview on the date of the oftense alleged., 
lli.tness told accused that 11he had it in him to be aie of the best men 
in the ba.tteey, one of our top non-coms, if he didn 1t have some pecu
liar quirk that made him--my word ,ias I goof off• ". He had no personal 
prejudice against accused but wanted "my batteey run 111th no trouble 
w1 th any of the men. Disciplinary action has to be taken in exceptional 
cases" (R. 19). 

Three other witnesses testified that in their opiniai accused 
received fair treatm.ent in the battery (R. 28, 33, 37), and there was · 
evidence aside from Captain Kuehn•s testimony that.other men were work-
ing at the coal pile that day (R. 2l, 26, 34-36, 38). · 

Admitted in evidence was a statement made by accused to Seccmd 
Lieutenant Irving Frank, 748th Antiaircraft Oun Battalion after the 
latter advised the former as to his rights (R. 31-32; Pros. Ex. 1). As 
accused testified in conformance 111th the statement, the contents thereof 
are not set forth herein. 

4. For the defense accused, after being advised as to his rights, 
testified that about 1·100 p.m. on the date alleged he was lying en hia 
bunk when Sergeant Curr;y., his gwi commamer, mitered and asked q- he •• 
not "on the gun11 • He replied that he was not feeling well am Curr;y ·' 
smiled and walked 011t the door. First Sergeant Copeland then entered, 
asked the same question and then asked h:im if he felt bad enough to go 
to the dispensary-. When he replied that be did not, Copeland left. He 
did not order accused to go to the dispensary (R. 40-41, 4'.3-44) • 
.lccused was later told to report to the battery conma.nder lilo asked q
he was not 11on the gun11 • .lccused told him be was on his bunk and, men 
asked what the ~ tter was, replied that he was not feeling well. Captain 
Kuehn then said "You get a week's extra duty for that11 as punishment. 
umer Article of War 104, and whm accused ranarked he did not think he · 
should do a week I s extra duty, Captain Kuehn asked Copeland if he gave 
accused a direct order to go to the dispensar,y. Copeland said, that he · 
did not. Kuehn then said •If ;you dan•t take the extra duty ;ye,.,. can' be 
cour~tialed•, whereupm accused replied 11That 1s all right with me11 • 

The batteey conmarxler then asked "'Wb1" do you take a chance of taking a 
COUf't-martial when you can do extra duty and not be tried?• When ac- · 
cused said that perhaps he could II get out of the batteey that wa;r11 , · 

Kuehn informed him he was under arrest in quarters and ordered him to 
return to the hut. The 24th Article of war was not read or explained 
to accused during this intervieT. He anted to be transferred· from the 
batter.r because Captain Kuehn "had it in• for him since the. officer had 
been with the organi~tion (R. ·41., 44). 

-s-
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~ter the corporal 0£ the guard•told accused that the battery 
camnander wa.:rited him to report to the office in "fatigues"•. 'Accused 
changed his clothing, reported and received an explanation of his rights 
uivier the 24th Article of War by Captain Kuehn, llho also told him "how 
he ccnld be a first three graderlt any time (R. 42, 44,, 46). captain 
Kuehn told accused "to come aloog" and asked Lieutenant Campbell to 
accanpany them. On the way to the coal pile he saids 

"Cates, this is not extra duty or battery punishment under the 
104th Article of War, just a job I want you to do llhile waitbg 
on trial. We got trucks hauling coal all night. I ...ant you .to 

· get a shovel, come here and work to !ive minutes to five, go 
eat, come back at !, 130 and work til1 ten, then come back in the 
morning c11d work to ten o•clock tomorrow night, taking t.ime out 
for eats1t. • 

When accused asked it he had to work while under arrest of quarters Kuehn 
replied "whether or not I had to work; •You go shovel coal•"• Accused 
said "•No, sir I n. When asked by Kuehn if he was refusing to obey his 
direct order, accused said "'Yes, sir. 1 · I told him I wasn•t going to 
shovel coal" (R. 42, 44, 46). The battery comnander was angry and his 
attitude was belligerent. Accused knew this to be a fact because "I 
had belE around him long enough to knowf1 (R. 46-47). 

He further testified ·that he refused to shovel coal because 
"I had already refused a week's extra duty to take a court-martial and 
I didn't see why I' should shovel coal after I refused the extra duty". 
I£ Captain Kuehn told him to shovel coal only until 4155 p.m. he would 

. have worked because "it was regular duty until fiTe o'clock"' but not 
after that hour (R. 42, 45). He did not refuse to work because he 
thought he did not mve to work lfhile under arrest {R. 43). He ·did not 
work until 4s 55 p.m. because 'When the battery comna.nde:r told him he had 
to work until 10:00 p.m. and the next morning •I lmew he had .it in for 
me. It all sounded like extra duty. I didn1 t see 'Why I should. I · 
already had refused extra duty" (R. 45). It was the custan in the bat
tery to ask for volunteexs ,for night duty and one who volunteered for 
such duty "got time off" the following day (R. 43, 46).. The only men 
who worked at night or on Su.mays were men lVho got into trouble in the 
battery during the day and were givai extra duty (R. 46). He bad pre
virusly been on duty in the battery from noon to midnight (R. 47). The 
reascn he believed Captain Kuehn "had it in" for him was the fact that 
accused was en duty where the events occurred for which the two ser
geants were court-martialed. He was questioned but no charges were 
preferred against him. captain Kuehn told him 11You are lucky, you should 
have been court-martialed along with Feinstein and Taft, you should be 
:in the stockade" (R. 42). 

5. Technical Sergeant Carl Copeland of accused I s battery, called , 
as a rebuttal witness by the prosecution, testified that he went to 
accused I s hut and asked him why he did not "fall out on the gun". When 

-6-



(13) 
he said he was sick Copeland replied "'You go to the dispensary•"• 
He said he was not "sick enough", whereupon Copeland said "Go anyway" 
(R. 48-49) • . 

6~ The evidence in the case umer consideration is most super
ficial Yd.th respect to the explanation given accused by Captain Kuehn 
as to the £ormar1 s 3:ights under the 104th Article of War llhen company 
punishment of extra duty for cne week was :imposed. The details of the 
explanation were not established in evidence. However, the evidence 
does establish the fact that an explanation of such rights was made, 
and that accused then exercised his privilege to demand trial by court
martial. For the purposes of discussion of the merits of the case it 

.will be assumed that there was full compliance with the provisions of 
: Article 104. It will also be assi.nned for the purposes of discussion 

., that accused committed the offenses for which disciplinary punishment
•s imposed, namely, disobedience of orders given by two noncommissioned 
officers "to fall out nth the guns for artillery inspectiai" and to 
report to the dispensary. 

It is an elementary principle that i.t' an order is given by a 
superior o£ficer for the sole purpose of subjecting accused to the 
maximum punishment imposable, and with the expectation that he will 
disobey it, the order is unlawful and. disobedience thereof is not 
punishable under Article of War 64 (CM 219946 (1942), Bllll. JAG, Vol. 
I, No. l, Jan-June 1942, sec. 422(6)) p. 18). . 

"'I'he order must relate to military duty and be one llhich the 
superior officer is authorized under the circumstaroes to 
give the accused. Disobedience of an order which * * * is 
given for the sole purpose of increasing the penalty for an 
offense lilich it is expected the accused m.q commit, is not 
punishable under this Article11 (M.C.Il. 1928, par. 1341?, P• 
148). 

"In the absence of an affirmative showing that the order was 
given for the sole purpose of increasing the penalty, the fact 
that a noncamnissioned officer had previously given accused 
a similar. order does not preclude punishment under A..W. 64" 
(CM 244537, 5 Nov 1943, Bull. JAG, Vol. II, No. ll, sec. 422 .. 
(6), P• 426). 

In CM 219946, Tracz, Barone and Harrison, each 0£ the three accused, 
whose cases were consolidated and tried in one proceeding llith their 
consent, was charged with and found guilty of disobedience of a superior 
officer's camnand "to move from the large cell block to the snail cne 11 • 

The evidence siowed that the officer, a Captain L:>wry, directed a 
Sergeant Stickan to move tha three accused £ran the· large to the small 
cell block. Captain Lowry testified that Stickan later told him that 
the three men refused to move. The captain th~n went to each accused 
m turn and gave each a direct order to move to the small cell block• 

.. 7.-
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Tracz and Harrison each stated his refusal to obey the order. Barone 
failed to obey the order until two members of the guard were summoned 
and aligned themselves on each side of him. Upon cross examination 
Capta:in Lowry was asked l'lhy he did not prefer charges against Tracz 
for disobeying Sergeant Svicka.n: He replied1 

"I didn't prefer charges against Private Tracz for disobey
ing Sergeant Stickan because it was then a minor offense, 
that is, the disobedience of the order of a noncommissioned 
officer, as compared with the major offense of direct dis
obedience of the order of a superior officer 'While in the 
performance of his duty." -

Upcn cross ex.and.nation Captain !miry was asked a similar question with 
respect to accused Barone and the following colloquy occurred 1 

"!.. I didn 1 t prefer charges because I wanted to give him _; 
"PROSB;UTION1 If it please the court, I object to that ques

tion; it is immaterial. 
11IAW MEMBER, The objection is not sustained. 
"A. -- I wanted to give him an opportunity to think it over, 

for one thing; for another thing, after he had failed to 
ooey my order to DlQve from the l~ge cell block to the 
small cell block, I ranembered that the Manual for Courts
Martial is fllirly specific that you don't clutter up the 
charge sheet with minor charges when there are major 
charges to prefer. 

"Q• Did you believe that this should be a major charge?
"A. I thcught, and still think, that any prisoner who directly 

and flatly refuses to· obey the order of a Prison Officer, 
does commit a major breach of discipline. 

IIQ. Then· the reason for the order wa.s to be sure that the maxi
mum. penalty was in!licted for disobedience - is that 
correct? 

11A. That is correct. 11 

The Board of Review held the record of trial legally insufficient to 
support the findings of guilty and the sentence as to each accused, 
on the ground that although Captain I.o-.ry1 s testimony related parti
cularly to the order given to accused Barone, the evidence viewed in 
its entirety disclosed that all the orders were given for the sole 
reason that the officer wished to subject accused to the maximum 
punishment imposable under the Articles of War for disobedience of 
orders, am that when giving ,the orders he expected accused would 
disobey them. 

In the case under consideration captain Kuehn twice interviewed 
accused, 'Who, despite questioning as to the reason for his decision, 
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adhered to his election ·to be tried by court-martial instead of accept
ing company punishment under Article of -Vlar 104. The battery comnander 
admitted that he was 11 quite upset because the man would not accept 
battery punishment" and that he was "quite perturbed". He asked others 
in the offices 

"How can I get that son of a bitch. He th:inks he is smart. 
We can show him we I re smarter than he is * * * I kn01r· how 
we'll do it, we'll send him out on the coal pile and give 
him a direct order and if he disobeys my order he can go 
ahead and hang himself."· 

The captain admitted trat he might have said that ·nwe.'ll get him and get 
him good", and explain~d that by this remark b3 meant that rather than 
administer disciplinary punishment under .Article of ila.r 104 "we would 
try him by court-martial" •. He called attention of the others to the 
fact tba t he would not give the order to shovel coal "as punishment", 
that if accused disobeyed such an order it 1VOuld constitute a more serious 
offense than those aris:!ng as a result of his having disobeyed the orders 
of the noncommissioned officers. When Lieutenant Campbell remonstrated 
with him and said that he was deliberately multiplying the charges, 
Captain Kuehn replied that it made no difference, th:l.t he would issue 
the order and if he disobeyed 11he would be guilty of a more serious 
offense".. Although he testified he rad no expectation that accused 
would disobey the order, he took Lieutenant Campbell along as a witness 
in the event he did ·disobey the order, and when asked upon cross exami
nation if he trought there was a possibility accused would disobey the 
order, he testified "There was a thought as to his .f'urther actions". 
About two days later he chided Ca'llpbell for not wanting him to issue 
the order and asked if he realized the difference in punishment for 
disobeying the orders of noncommissioned and commissioned officers was 
the difference between six months and five years. 

In view of the foregoing authorities and tpe evidence, includ-
-ing the testimony of Captain Kuehn and· the admissions contained therem, 
the conclusion is inescapable that the battery conmander gave accused 
the direct order to shovel coal with the sole purpose of subject:!ng him 
to the ma.xi.mum punishment imposable, and with the expectation th'3.t he 
would refuse to obey the order. It is true that it was not a case of 
the battery comnandar repeat:!ng either of the two orders previously 
given by Curry and Copeland, namely, to "fall out with the guns for 
artillery :inspection" and to report to the dispensary, but that he gave 
accused an entirely different .order, namely, to shovel coal. However, 
the very reason for Captain Kuehn' s giving the order to shovel coal -was 
clearly because of accused I s prior disobedience of the orders of the 
two noncommissioned officers., and because the captain was irked by 
accused• s insistence upon being tried by court-martial for such disobedi
ence :lnst63.d of acceptmg disciplinary punishment under Article of War 
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104. The only reasonable conclusion to be drawn 'from the evidence is 
that because of these facts Kuehn purposefully issued the order to 
shovel coal with the full expectation that accused would refuse to 
obey- it, and that he would be tried by court-martial and would be con
victed of the more serious offense of disobeying the order of a com
missioned officer, which would natural.17 result in the imposition ot 
a punishment more severe than that which he had imposed on accused 
w:rler Article of Vfar 104. Under such circumstances the Board o.f Review 
is of the opinion that the foregoing authorities are applicable even 
though the order of the battery commander was distinctly different in 
character than the previous orders of Curry and Copeland. 

It is noted that the Specification alleges that the order 
gi.ven accused was shovel coal from .3a45 to 4a55 p.m • ., whereas Captain 
Kuehn testified that he ordered him &.lso to shovel coal on the follow
ing day-. However, such a variance betwean the allegations and the 
proof is immaterial under the circumstances of the case. 

For the reasons stated the Board of Review is of the opinicn 
that the record of trial is legally :insufficient to. support the f:indings 
of guilty and the sentence. 

~-4¼ /tt<MM&ll/Judge AdvQ;ate. 

✓~~( ., Judge Advocate. 

~ f?~ ,JWge Advocate. 
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S?JG,t 
(17)c:.r 260774 

1st Ind. 

1lar Department, J.A.G.O., 2, · SEP 1944 - To the Secretary of War. 
'1 • 

• 1. Herewith transmitted for your action under Article of ~far 50} 
as amended by the act of AuQ1st 20, 1?37 (50 Stat. ?24; 10 u.s.c. 1522~, 
is the record of trial and the opinion of the Board of Review in the 
case of Private Charles Cates (34545025), Battery C, 748th AAA Gun 
Battalion. This.case was tried at Camp Herskola, Iceland, on 26 lTay 
1944. After tht:.t date and after the resdt of the trial was promul
gated by General Gourt-2-lartial Order No. 27, Headquarters Iceland Base 
Command, APO 860, c/o Postmaster, New York, New York, l June 1944, 
but before the record of trial was processed in the Branch Office of The 
Judge Advocate General 171.th the European Theatre of Operations, the 
Iceland Base Command was transferred out of the jurisdiction of the 
European Theatre of Operations, such transfer having taken place on 30 
July 1944. Because of these circumstances the record of trial has been 
examined in the Office of The Judge Advocate General in Washington, D-. c., 
and is now forwarded to you for your action. 

2. I concur in the opinion ·of the Board of Review that the record 
of trial is legally insufficient to support the f:indings and the sentence; 
and, for the reasons stated in said opinion, I reconnnend that the findings 
and sentence be vacated, and that all rights, privileges and property 
of which accused has been deprived by virtue of said sentence be restored. 

3. Inclosed is a fom of action designed to carry into effect 
the recommendation hereinabove made should it meet with your approval. 

~ . ~~----·------ . 
· Pyron C. Cramer, 
· Major General, 

The Judge ~dvoca te General. 

2 Incls. 
l - Record of trial. 
2 - Form of action. 

{Findings and sentence vacated'b:, order of the Under Secretary 
of War. G.C.M.O. 490, 11 Sep 1944). 
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WAR. D~ART,\1:::JIT 
Army Service Forces (19)

•.i the Office of 1'he Judge Advocate General 
Hashington, D.C. 

SPJGU 
Chl 260797 1 8 AUG 1944 
UNITED STATES ) 92ND INFANTRY DIVISION 

v. 
) 
) Trial by G.C.~., convened at -
) Fort :-J:uachuca, ii.ri.zona, lJ-14 

.Second Lieutenant SEY.illiOu.ti (Nlil) 
HUNLUY (0-517597), 371st In-

, ) 
) 

July 1944 ■ Each: Forfeitu.re 
of $75 per month for sL~ (6) 

f&'1try, and Second Lieutenant ) months. 
~',TI-I:GELL P. Th!ES (0-1325572)., ) 
365th Infantry. ) 

OPINION o:f the BOARD C? Ri.}JIE':[ 
LIP~CC~IB, sriIBS and GOLIBl•r., Judge Advocates 

1. The record of trial in the. case of the two officers named above 
bas been e:::amined in the Office of The Judge Advocate General and there · 
found legally sufficient to sustain the sentence as to accused Second Lieu
tenant Se-,.,nnour (N'ill) Hundley but legally insufficient to sustain the findings 
anci sentence as to accused Second Lieutenant ·;;endell P. Imes. The record has 
novr been examined by the Board of Review solely as to accused Second Lieu
tenant 1iendell P. Imes and the Board submits this., its opinion, to The Judge 
Advocate General. 

2. The accused were. tried upon a single Charge and Specifi. cation as 
follows: 

CHARGE: Violation of the 93rd Article of War. 

Speci:fication: In that Second Lieutenant Seymour Hundly ~ 
371st Infantry (then 370th Infantry)., did., in the vicinity 
of Hereford, Arizona, on or about 23 April 1944, in con
junction nth Secorrl Ll.eutenant Wendell P. Imes, 365th In
fantry (then J70th Infantry) feloniously take, steal and 
carry away one (1)· automobile tire, tube and -wheel, value 
of about thirty-five dollars (~?35.00) the property of Ur. 
Do,c Bettis, Tombstone, Arizona. 

Each accused pleaded not guilty to and was found guilty of the Charge and 
its Specification. Each accused was sentenced to be dismissed the service, 
to forfeit all pay and allowances' due or to become due and to be confined 
at hard labor at such place as the reviewing authority might direct for the 
period of one year. The revienng authority approved only so much of the 
sentences as provides for forfeiture of ~75.of each officer's pay per month . . 
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for six months and ordered the _sentences as approved to be duly e,.'(ecuted. 

3., A recitation of the prosecution's evidence is unnecessary as -
hereinafter shmm. 

4. Both accused, after explanation of their rights as w.l. tnesses, elected 
to remain silent and no evidence whatsoever was adduced by the defense. 

5. The Specification alleges that the accused Hundley did, in the 
vicinity of Hereford, Arizona, on or about 23 April 1944, in conjunction 
with the accused Imes feloniously talce, steal and carry awcy one automobile 
tire, tuba and wheel, value of about ij,35 the property of Mr. Doc Bettis 
(underscoring supplied). 

The Specification merely alleges that Hundley, while associated 
with Imes, did feloniously take, steal and carry away the described personal 
property. The authorities are manifold that such Specification is organically 
fatally defective as to the accused Imes and_that such.defect nullified the 
entire prosecution against him (CM ETO 882 l19Q], Biondi and ifui.te, 3 Bull. 
JAIJ 59; CM 201710, Reynolds, CM 250668 lf.94!t/, 3 Bull. JAG 285; M.C.U., 1928, 
par. 126£,). . 

The error in the 3pecification as against the accused Imes is not 
a defective statement of facts ronstituting an offense, but the Specification 
itself is devoid of any charging words alleging an offense against him. As 
a con.sequence, the defect is not within the purview of the curative statute 
(A.1':. 37), and is .fatal to these proceedings against the accused Imes. 

6. The accused Imes is about 28 years old. The records of the Office of 
The Adjutant General show that he has had prior enlisted service from 1 May 
1942 until 16 November 1943 vihen he was commissioned a second lieutenant upon 
completion of Oi'ficers I Candidate School and that · he has had active o'uty 
as an officer since the :\.attar date. 

?. The court was legally constituted but as to the accused Imes, was 
without jurisdiction of either the person or the offense. The Board of Re
view is of the opinion that the record of trial is legally insufficient to 
support the findings of guilty and the sentence as to the accused Second 
Lieutenant Wendell P. Imes. 

{U,._,_ f ~Judge Advocate. 

L44<4c , -4'~,: • .Judge Advocate. 

0 AJ~ Judge Advocate. 
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SPJGN 
CM ~0797 

Jst Ind. 

War Department, J • .A..G.o., - To the Secretar:," of War. 
3 1 AUG 1944 

l. Herewith transmitted for your action under Article of War 
50½ 1s the record of trial in the case of Second Lieutenant Seymour 
(Nl4I) Hundley (0-.517597), 371st Ini'antr,r, and Second Lieutenant Wendell 
P. Imes (0-1.325572), 365th Infantry, together with the foregoing opinion 
of the Board o:f Review. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence as to Second Lieutenant Wande1l P. Imes and recommend that 
the findings of guilty and the sentence as· to Second Lieutenant Wendell 
P. Imes, be vacated; and th.at all rights, privileges and-property of 
which the accused has been deprived by virtue of the .findings and sen
tence so vacated be restorad. 

,'.3. Inclosed herewith is a .form of action designed to carry into 
effect the rec0l!lm3ndation hereinabove made should it meet 'Id.th your 
approval. 

,,_ l. ... __ _,, 

:L(yron C. Cramer, 
Major General, 

The Judge Advocate General. 

2 Incls. 
Incl l - Record ~ trial. 
Incl 2 - Form of action. · 

(Findings and sentence as to Second Lieutenant ~endell P. Imes 
vacated by order of the Under Secretary of 'far. G.C.iJ.O. 487, 
9 Sep 1944) 
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{2J)WAR DEPART~ 
l.r'lfJ7 Service Forces 

In the Of'f'ice .. ot The Judge Advocate General 
Washington, D. c. 

SPJCW 
CM 260819 17 AUG 1944 

UNITED STATES ) SECOND AIR FOR.CE 
) 

v. ) Trial by G.C.M., convened 
) at Pyote, Texas, 20 and 21 

Second Lieutenant FREDERICK ) June 1944. Dismissal and 
R. STEESE (0-68Z7J4) , Air ) total torf'eitures. 
Corps.· ) 

OPOOOif ot the BC!RD OF REVIEW 
TAPPY, HARiTOOD and TREVETHAN, Judge Advocates-

J 

1. The Board ot Review has examined the record of' trial in the 
case of' the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation of the 96th Article of War. 
/ 

I 

Specification 1: (Finding of not guilty). 

Specification 2: In that Second Lieutenant Frederick R. 
Steese, Combat Crew Detachment, did, at Pete's Hotel, 
Monahans, Texas, f'rom about l4 December 1943 to about 
29 December 1943 ,' wrong!'al.17 and unlawfully live and 
cohabit with Mrs. Lucy D. Weaver, a woman not his wife. 

Specif'ication Jt (Finding of not guilty). · 

Specif'ication 4&. In that Second Lieutenant Frederick R. 
Steese, Combat Crew Detachment, did·, at Monahans, 
Texas, on or about 26 November 1943, with intent 
to deceive, wrongMly and unlawfully make_and utter to 
Private Fred P. De Jt!ase a certain check d.n words and 
figures as tollowes 

https://wrong!'al.17


(24) 

- Fue~-.~~e-iaM 
VA.LIBY NATIONAL BJ.NK 

TUSCON, ARIZONA 

l.:onahans, Texas ll-26 1943 No. 

Pay- to the Order of Fred Paul De Maaae $10.00 
Ten & _________________.Dollars~ 

100 
19th Gp. 28th Sqd 

Pyote /s/ Frederick R. Steese, 
2nd Lt., .&.C, 0-682734 

and by means thereof' did .traudulentl1 obtain from the said 
Private Fred P. De Mase, ten dollars ($10.00) he, the said 
Second Lieutenant Frederick R. Steese, then well knowing 
that he did not have and not intending that he should 
have sufficient funds in the Valley National Bank, Tucson, 
Arizona, !or payment of sei~ check. 

Specif'ication 5:- In that Second Lieutenant Frederick R. Steese, 
Combat Crew Detachment, did, at Atone.bans, Texas, on or about 
18 December 1943, with intent to deceive, wrong1'ully and 
unlawf'Ully make and utter to the City Pharmacy Drug Store, 
a certain check in words. and fi~es as follows: 

VJ.I.LEY NATIONAL BANK 
ii•e~-Sta~•ia!!l! 
Tuscon, Arizona 

Monahans, Texas Dec 18 1943 No. 

Pay to the Order or_____c1...t_Y....._Pharma,...........,....c1______,$20,00 

Twenty & ________________Dollars~ 

100 

HBCTD /s/ ·Frederick R. Steese 
ilB P,ote, Tau 2nd L-t.:, Ml, 0-682734 

and by means thereot did fraudulently obtain from the said 
City- Pharmacy,: Dr,ig Store, twenty dollars ($20.00), he, the 
said Second Lieutenant Frederick R. Steese, then well know• 
ing that he did not have and not intending that be should 
have sufficient tunds in the Valley National Bau, Tucaon, 
uizona tor payment ot said check. ~ 

-2-



(25) 
Specification 61 (Finding or not guilty). 

Specification 71 In that Second Lieutenant Frederick R. Steese, 
Combat Crew Detachment, did, at urq .Air Field, Pyote, · 
Texas, on or about l4 April 1944, with intent to deceive, 
wrong1'ul.l.y and unlawi'ull.y make and utter to the Pyote Army 
Air Field Exchange a certain check 1n words and tigures 
as toll01Js1 

April 141944 No. 

VJ.I.LEY NATIONAL BANK 
TUCSON, ARIZONA. 

Pa7 to the Order ot ' P;rote MF Excbftpee $10,QO 

Ten & ~ · Dollars 
100 

/s/ Frederick R, Steese 
2nd Lt., .lC, 0-6827.'34 

and b7 means thereof' did t.raudulentl7 obtain t.rom the 1aid 
Pyote .A.r-rq- J.ir Field Exchange, ten dollars ($lo.co) he, 
the said Second Lieutenant Frederick R. Steese, then well 

.knowing that he did not have and not intending that he 
should have sufficient funds in the Valley National Bank, 
Tucson, Arizona tor payment of said check. 

Speciticatiol\ 81 In that Second Lieutenant Frederi9k R. Steese, 
· Combat Crew Detachment, did, at Army Air Field, Pyote, 
Texas, on or about 20 J.prll 1944, with intent to deceive, 
wrongtul].y and unlawi'ull.y make and utter to •Cash•, a cer
tain check in words and tigures as follows 1 

.April 20 1944 No. 

VALLEY NAT'L-TUSCON J.RIZONl 
TUSCON ARIZONA. 

Pay to the Order or___c,..Cl,f.._h_______.10,00 

Ten & _______________Dollars~ 

100 '" 
/a/ Frederick R. Steese 

CC Pool 2nd Lt. , .AC, 0-6827.'34 

and b;y means thereof did t.raudulentl.7 obtain trom the 
Pyote ArrirJ- .Air Field Exchange, ten d_ollars ($10,00) ~, 
the said Second Lieutenant .Frederick R. Steese, then well 
knowing that he did not han and not intending that he 
ehould ha.Te autticient funds in the.Valley National Bank, 
Tucson, .lrizona tor payment ot said check • 
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He pleaded not gullty to the Cr.~.ra. ,• and all Specificationa. He waa • 
found guilty- of the Charge and Spacificationa 2, 4, 5, 7 and 8 and 

· not guilty of' Specif'icationa l, 3 and 6. No evidence of' previous 
convictions was introduced. He was sentenced to be diamissed the -
sen-ice, to f'orf'eit all pay and allowances due or to become due, and 
to -bts .:on.tined at hard labor f'or three years. The redewing authorit7 
approved only so much of' the sentence as provides for dismissal and 
total forteiturea and forwarded the re.cord of' trial tor action under 
!rtiole of' War 48. 

3. The evidence pertaining to Specifications 1, 3 and 6 under 
which there were findings of' not guilty" will be discussed only to 
the extent that it is relatin to the Specifications under which 
there were findings of' gullt7. 

I 

4. Evidence tor the prosecution is substantially as f'ollowsa 

.I• Specification 2. 

Mr. Leeman E. Peters, owner and me.nager of' Pete's Hotel, 
Monahans, Texas, testified that on or about 14 December 1943 the ac•, 
cused obtained Room 2l in the hotel, signing the regi1ter as Lieu
tenant F. E. Steese and wif'e. J.ccueed and a wo11an whom he introduced 
a.a his wite occupied this room until Z'/ December 1943. Upon Mra. 

Elton Weaver being brought into the courtroom witneaa identified her 
as being the same woman who1occupied the hotel room with accwsed as 
hia wif'e (R. 42, 43, 49). Mrs. LeeJDaD Peters, wife of' above witnesa 
who assists in the operation of' Pete's hotel testified aubst&ntiallJ" 
the same as did Mr. Peters (R. 49, _51). _ 

,
'• 

'Lucy Dollene_Weaver testified that she had known accused 
since October 1943. She lived wit.a accused trom 14 December to Z'/ 
December 1943 at Pete's Hotel, in Jlonebens, Tuu. She and ac
cused told Mr. and Mrs. Peters and people "all over 14onahana" that 
the7 were married (R. 9-ll). She had been married to Elton Weaver, 
now in the armed forcea in New Guinea, tor over a year (R. 19, 20, 40). 
It was stipulated that accused had ee:r:ual intercourse with Mrs. Weaver 

. in the State of' Texas between 14 and 22 December 1943 (R. 15). 

l;!. Specifications _4, 5, 7 and s. 
Private Fred P. DeMase testified that at a party at Tubbs_ 

Hall, a dance Hall 1n Monahans, Texas, accused asked him it he could 
get a check cashed 1n order to get 1110re liquor tor the party. '!'he 
proprietress agreed to cash a check if' it was made out to and endoreed. 
by DeMase. Accuaed thereupon gave to DeMe.ee a check dated 26 November 
1943 1n the amount or $1.0 drawn on the V~ey_National Banlc, Tucson, 

. J.rizona, and payable to DeMase -(R • 78). DeMase -received $10 f'roa the 
proprietreH tor the check and turned this money over to accused (R. 80). 
The check was received 1n evidence as Exhibit 9 (R. 28). 
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On 18 December 194.3, accused gave to the Cit)" Pharmac)",
Monahans, Texas, a check dated 18 December 194.3 in the a11otmt or $20, 
drawn on the Valley National Bank, Tucson, Arizona. Accused obtained 
the amoUD.t or the check in cash (R. 54; Ex • .3). 

On 14 April 1944, accused cashed a check at the P;rote .1r7q 
ilr Field Exchange, the check being dated 14 April 1944 in the amount 
or $1.0, payable to the Pyote J:nq ilr Field Exchange, and drawn on the 
Valley National Bank, Tucson, .lri210~ (R. 74; Ex. 7). 

On 20 .lpril 1944, aoc1211ed ea1hed a check at the P,ote .trmr. 
.lir Field Exchange, the check being dated 20 April 1944 in the 
amount of $10, payable to cash, and drawn orttheValle1 National 
Bank, Tucson, Arizona (R. 75; ]1!x. 8). · . 

William I. Ganz, Chier Clerk, Valle)" National Bank, Tucson, 
Arizona, te1titied by deposition that each of the above described 
checks was presented to the drawee bank tor pqunt and each check 
was dishonored because there were insuttioient tunds on deposit in 
accused's account tor ita payment. II r. Ganz te1titied further that 
on the respective dates each check was written accused's account 
was insui'!icient to pa;r the check written on such respective date 
(R. 84; Ex. 10). . . / . 

B7 letter ·dated 23 November the Valley National Bank wrote 
accused that it was against its policy to bold unpaid checks! or can,r 
overdrafts, and intormed accused that his balance waa $9.14 ~R. 8SJ 
Ex. 12). This letter was in repl1 to one written by accuaed .on 
18 November 1944 ·stating that he knew his account was overdrawn and 
requesting the bank to hold his checks (R. 85; Ex. 11). 

S. For the defense. 

Second Lieutenant Jerome P. Phillips, the innstigating 
officer in th11 case, ·was called and examined at great length b1 
the defense. The pertinent part ot his testimoJ:11' is that during 
the course of hie investigation he discovered that the register of 
Pete's Hotel, J.fnnabans, Texas, bad been mutlla~d between the time 
he first saw the register about 1600 on 2l April and lAOO on 22 
April 1944, when he took a picture of the register (R. 124). Lieu
tenant Phlllips executed a norn statement setting forth the tacts 
concerning the register, and 1.isted .himself on the report ot in
Testigation as a witness and incorporated such facts in the'. 
SUJlll&1'7 ot the evidence l1:a. B, O, and D). Based on these tacts 
the defense moved that t.hi1 case be dismissed and again referred 
to the Second ilr Force for iavestigation and c0J111derat1on, on the 
~ounda that the investigation made was not thorough and illpe.rt1al· .. 
(R. 136). The motion was · denied b1 the court. Arter an enm:f nation 
or L1e~teJl811t Phlllips Ml testimoJ:11' as to his procedure in in• 
THtigating th11 case the Board of Renn is of the opil11on that he 
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complied substantially with the provisions or Article or War 70 and 
paragraph J5a, JiCM. Merely listing himself as a witness to certain 
tacts W1conred during the course or the investigation in no way 
evidences prejudice, and the record discloses that Lieutenant Phil
lip's investigation was both thorough and impartial. 

Arter having his rights as a witne81 explained the accused 
elected to testify under oath. He admitted that he had lived with 
Mrs.' Weaver in the Bankhead Courts, in Monahans, from which they- moved 
at the request of the management. He took her to her sister's address, 

. and about the middle or December 1943 he took her to Pete.' s Hotel in 
Monahans where he registered her as his wife. They lived together at 
the hotel until 22 December 1943 when Mrs. Weaver returned to her 
home (R~ 144, 145). He is married and the father of chlldr,n, though 
he and his wite are. estranged (R. 16.3). · · . , 

Accused likewise admitted writing and cashin~ the checks 
described in Specifications 4, 5, 7 and 8 (R. 155-158). It was not 
his intent to def'rau.d anyone when he gave the checks, and he believed 
at the time he wrote them that he had su.trieient funds on deposit tor 
their payment (R. 157). ' 

On cross examination accused stated.he did not.keep track 
or his bank account, did not know exactly the status_or his account 
'when he iuued the cheeks (R. 161), and bad never asked the bank for 
a statement between November 1943 and April 1944 (R. 166). He made 
good the $20 cheek dated 18 December •hen he returned trom Denver, on 
14 April 1944 (R.152) and redeemed the two $10 checks cashed by the 
Pyote ilF Exchange immediately upon being advised that the checks had 
been returned by the bank, about 30 April 1944. He did not know that 
the check given·Pr1vate DeMaae had not been paid aa no one had ever 
advised him to that effect, ·or requested that it be paid (R. 157). 

The Board or Review is or the opinion that accused's failure 
to make any eftort to determine the status ot his account in the Valley
National Bank was.conduct so careless and reprehensible that the court 
was amply Justiried in interring a traudulent intent on the accused's 
part at the time he issued the checks which are the basis of' the 
charges against him. \Vhlle it is true that accused did take up the 
$20 check issued to the City Pharmacy on 18 December and the two $10 
checks issued to the Pyote ilF Exchange on l4 April and 20 April 
1944, respectively, an analysis ot the evidence ehows that the $20 
check issued on 18 December 194.3 was not redeemed by accused until 
April, and the checks given to the Pyote ilF Exchange were not re• 
deemed until after.charges baeed on these cheeks had been preferred 
against him. The interence of traud on accused's part when he issued 
these checks is not weakened by these self serving and belated ettorts 
on the part or the accused. 
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5. The evidence shows that accused, a 118.l'ried man, unla•~ 
lived with Mrs. Lucy Doilene Weaver, ,rite ot a member ot the armed 
forces overseas, from about 14 December 194.3 to about :n December 194.3, 
at Pete's Hotel, Monahans, Texas. Accused and Mrs. Weaver held them
selves out to be married to each other and accused registered Mrs. 
Weaver at the hotel as his wife. 

Between 26 November 1943 and 20 .April 1944 accused issued 
four checks to various parties in amounts ot $20, $10, $10, and $10, 
respectively, without sufficient funds on deposit in the drawee bank 
for their payment either on the dates the checks were written or when 
they were presented to the bank tor payment. 

6. War Department records show that accused is ~ 79ar1 ot 
age a.nd a high school graduate. He was on active duty as a member ot 
the U. s. lh.rine Corps Reserve trom 19:37 to 1941. He entered the 
~ 4 June 1942 and was appointed Aviation Cadet 13 .lqguit1942•. 
Upon graduation from the ilF Bombardier Schcol, Big Springs, Texas, 
he was appointed second lieutenant, .&.US on 24 June 1943. 

~ 7. The court was legally constituted and bad juri~diation 
or the person and the offenses. No errors inJuriousl.7.atfecting the 
substantial' rights of t~e accused were committed during the trial. 
In the opinion or the Board or Review the record of trial is legal.1)
sutficient to support the.findings ot guilty, to support the sentence 
and to warrant confirmation ot the sentence. Dismissal 1s authorised 
upon conviction ot violation or Article ot War 96. 
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SPJGV 
CM 26o819 

1st Ind. 
,.' ' -', 

War Department, J.A.G.0.131 A\JG 1944 - To the Secretary of War. 

l. Herewith transmitted for the action or the President are 
the record or trial and the opinion or the Board or Review in the 
case of Sec_ond Lieutenant Frederick R. Steese (0-6827.34), Air Corps. 

, _, ' / . ' 

2•. :I concur in the opinion or the Board of Review that the 
record of-trial is.legally su!ficient·to·support the findings or 
guilty, to support the sentence as approved by the reviewing , , 

·authority and to -warrant confirmation of the sentence. I recommend/ 
that the sentence as approved by the reviewing authority be confirmed 
but that the forfeitures be remitted arid that the sentence as thus . 
modified be carried into execution. 

,3 •... Inclosed are a draft of a letter for your signature, trans• 
mitting.the record to the President for his action, and a form·of 
Exeoutive.. action designed to carry into effect the recommendation 
hereinabove made,.should-such action meet.with approval. · 

' -

~ . G..,.._.,.__,_...,JJ.____... 

Myron c. Cramer, 
Major General, 

3 -Inola. The Judge Advooate.General. 
Inol.l•Record of trial. 

· ·-Incl. 2-Drt l tr for aig S/W. 
, Inol•.3-Form ot aotion. 

(Sentence as approved by reviewing authority confirmed l::ut 
forfeitures remitted. G.C.M.O. 565, 14 Oct 1944) 
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V;AR DEPA.RTli.iI.l'l'T 
Army Service Forces (31) 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGK 18 AUG 1N4 
CM 260 res 

UNIT:GD S'i'A'.i.'i!iS ) IiW..;J::TRY RBPLl.C:EliENT '{2.A.IlUHG CErTr.R 
) A..'1:l·,iY GR0UND l<l)RCES 

v. ) 
) Trial by G.C .tr.• convened at · 

Private GEORGE E. PAREJ.ill ) Ca.mp Croft, South Carolina, 
(39147839 ), Conpany D, 27th ) 10, 11, 12, 18 July 1944. Dis-
Infantry Training Ba~talion. ) honorable discharge, confinement 

) for fifteen (15) years. Penitentiary. 

HOLlJING by the BOARD OF REVIEV( 
LYON, EOYSE ·a.nd SOllENFiill..D, Judge Advocates 

l. The record of trial in the case of the soldier named above·ha.s 
been examined in the Office of The Judge Advocate General, and there 
found legally insufficient in part to support the findings.· The record 
has now been examined by the Boa.rd of Review and the Board submits this, 
its holding, to The Judge Advocate General. 

I 
~ 

2. It is not necessary to set forth in full e.11 the Charges e.nd 
Specifications upon which accused was found guilty, but only those which 
a.re directly involved in the Board of Review's holding herein. The others 
~~11 be suwna.rized. They are as follows: 

CHARGE I: Violation of the 61st Article of 1'far. 

· Specification: Absence without leave from 13 June to.15 June 1944. 

CRA..'<.GZ IIa Violation of the 69th•Artiole .of, War.•... ·· ~· ·-···· .. 

Speoifioationa Escape from confinement, 13 June.1944 at Camp Croft, 
South Carolina. · 

CHARGE III i Violation of the 93rd Article of War. 

Specification 1: Larceny of 1940 Buick automobile at Spartanburg, 
South Carolina, on 13 1iay 1944. -· 

Specificatio'ii 2: Unlawful entry· of Jonesville, South Carolina,. Drug 
Store with intent to co:mmit larceny on 26 May 1944. 

Specification 3& Larceny of 1937 Chevrolet automobile at Glendale, 
South CaroliD&, .on 15 June 1944. 
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Specification 41 Burglary of store of Hubin 3arl Coleman, Pacolet, 
South Carolina, on 13 June 1944. 

11D11Specification 5: In that Private George E. Parl-:er, Company , 

27th Infantry Training Battalion, Camp Croft, South Carolina, 
did, at Pacol0t, South Carolina, on or about 13 June 1944, · 
in the nighttime feloniously break and enter the dwelling house of 
Hrs. Uarda Powell Hicks, Pacolet, South Carolina, with intent 
to commit a felony, viz larceny therein. 

i 
CHil..RGB IVi Violation of the 96th Article of ·liar. 

11D11Specification la Ir. that Private George E • .t>arker, Company , 

27th Infantry Training Battalion, c~~p Croft, South Carolina., 
did, at CalllP Croft, South Carolina, on or about 10 June 1944, 
feloniously have in his possession 21½ pairs ladies·rayon hose, 
value about $16.00, property of IJoctor Lewis Perrin, owner of 
Jonesville Drug Store,· Jonesville, South Carolina, recently 
stolen goods; he, the said Private George E. Parker, then·well 
knowing the said goods to have been feloniously stolen, taken, 
and carried away. 

Specification 2a In that Private George E. Parker, Company "D", 
27th Infantry Training Battalion, Camp Croft, South Carolina, 
did, at Camp Croft, South Carolina, on or about 10 June 1944, 
feloniously have in his possession one brown suitcase, value • 
about :;;s.oo, property of 1,LI". Boyce P. Lancaster, Jonesville, 
South Carolina, recently'stolen goods; he, the said Private 
George E. Parker, then well knowing, the said goods ·to have been 
feloniously stolen, taken, and carried away. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. No evid~nce of previous convictions was introduced. J.16 was sen
tenced to dishonorable dischar~e, total forfeitures, and confineraent at 
hard labor for twenty-five (25) years. The reviewing authority approved 
the sentence, but reduced the period of confinement to fifteen (15) years,· 
designated the United States Penitentiary, Atlanta, Georgia, as the place 
of confinet,ent, and forwarded the record of trial pursuant to Article of 
War so½. 

3. The evidence shows that Lrs. Uarda Powell Hicks .was sitting alone in 
the. bedroom of her home in Pacolet,. South Carolin~ between 2200 and 2300 
on the evening of 13 June 1944. The bedroom adjoined tne living room; 
the French doors which gave access to the living room were open, but l1r~. 
Hicks had her back to them as she worked on some sewing. There was no 
light in the living: room. but :t;hose in the bedroom cast s.ome light into 
the living. room. Turning "sideways II to sew, Mrs. Hicks glanced into the 
living room, ,and noticed "a black head of hair 11 

, looldng over the top of . 
and from behind the sofa. She arose, took a few steps rnto the living· 
room in order to turn on the light there, and recognized the head to belong 
to a man. She screal!led, and turned and ran from the house (R. 37, 33). 

2 - . 
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A neighbor called a local police officer, who ca..~e to the 
Hicks' home: lJrs. Hicks did not return home until about 0930 or 1000 
the next day, 14 June. It was discovered then that the screen on the 
window of another bedroom, also adjoining the living room but on the other 
side of the house, had been torn loose and pulled beck and the window 
itself had been raised. This condition had not existed previously (H. 38, 
40, 41). 

On ~?nday, 12 June, Urs. Hicks had washed a pajam.a.-top which be
longed to her husband, and uhich she was able positively to identify 
(Pros. :!:be. 7). She had last seen it that day, on her trunk. She did not 
state where (in what room) her trunk was. She had r.ot looked for, or 
noticed it, ·;;hereafter (R. 38, 39). She was unable t~ identify accused as 
the LlS.11 she had surprised. in her living room, other than to say that ac
cused had 11 hi.s characteristics 11 (R. 39, 41 ). 

During the night of 13-14 June 1944, the general merchandise store 
of Nr. Rubin E~rl Coleman, of Pacolet, was·broken into. The tes~imony does 
not SAOW what time the store was closed on the evening of the 13th. About 
0600 on the 14th• 1'1r. Coleman discovered the burglarious entry. Upon 
careful examination of the premises it was found that they had been ran
sacked. 1la.ny articles carried in stock were missing. Lost. of_ them had 
been recovered and were satisfactorily identified by the witness and by 
other witnesses, in the chain of persons handling them from the time of 
their recovery to the time of trial. A description of them is not neces
sary for the purposes of this holding (R. 42-45;.Pros. Ex:s. 11,12, 13; 
R. 46, 47, 50, 57, 59, 60, 62, 63, 65, 66, 68). 

Mr. Coleman and ~he policeman who entered the.store with him on 
the morning of 14 June (iiscovered hlrs. Hicks' husband's pajama coat in the 
store. Specificaliy, it was found in the botto:in of a new wooden water 
bucket. The bucket had been placed on top of a counl;er, where it did.not 
belong. On top of the pajama coat were "some tooth brushes and stuff", the 
latter noun being perhaps explained further by one witness's description of 
"some soap, and a pair of small tin-snips * • * and several other things 11. 

Both men pos~tively identified the sa.~e pajama top which had been identified 
by Mrs. Hicks (R. 45, 47, 49, 50; Pros. Ex. 7). · · . 

I 

:!\'Ira. Mildred L. Keenan, of a nearby town, owned a black 1937 
_Chevrolet coupe. It wa.s missing on the morning of 15 June from the 
place in front of her home where it had been parked the night before 
(R. 53, 54). At 0715 on the 15th accused parked this car on the edge of 
the· road near the rural house of 1'.irs. -1fary Clack, of Chester, _South 
Carolina.. He left it there, but was apprehended nearby during the fore-. 
noon or early afternoon of that day (R. 54-58, 59, 60, 62). The articles 
identified by 1i?". Coleman as having been taken from his store during the 
night were seen in the ca.r by 1:;rs. Clack, and were found in it by police 
officers and others ,vho had seen or who apprehended a.caused (R. 44-46, 57. 
60, 62, 63, 64, 68). Accused admitted chat he ha.d come in the automobile 
to the place where it was found (although he denied having driven it th~re), 
but said that "he didn't know anything about" the articles found 1n it 
(R. 64, 65). 
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Accused 0lecte~ to remain silent (R. S6). 

4. The question to b,J dc,cia.ed is wi1ether the record con ,;ains evidence 
sufficient to su::_:iport the finding_; of' f.;uilty of Specificution 5 of Charge 
III, wnich alleged (except for the omission therein of ~he vrords ::and 
ourglariously11 

) the offense of burglar;;, by accus cd of' the home of I.:rs. 
iticks. (EC"'• 1925, A-~p. 4, 1,. 249 ). n.ccused was also tried for larceny 
of i ..rs. Keenen's ard;or'lobile (Specification 3, Chart;e :!:II; and for unlaw
fully e:1tering ·--r. Cole,;an 1 s store ·with ·';he il~-':;ent of cor:u,:ittins larceny
i;herein (Specification 4, c;1arge III.', a.nd wo.s found t;ui 1 ty oi' these 
cf fens es. The eviCence s119ports these findin6s. A prima. facie case of 
g·..il t of the larceny of the automobile is rr,e.de by showin~ thetinexplair.ed 
possession by a~cused of the chattel, ta::cn ·ni thout au:;nor:i za.tLm but 
a fmv hours ·oefore he was seen with it, (G:, 202'1i;.0, Gle:-0 , 6 13.'.:.. s.91..l 
CM ,3092i;; Lanyon, 18 BR. 115), and ;7Jiile accused r;ac-ci1ar2·ed Viith u:1..hv1-
i'ully entering .1.i.r. Coleman's s·t;ore, rat:1.er ·,;l-ian with ~he larceny of: ·01le 
articles. taken fro1r. -~he store, the s::lllle permissible infcrer.ce may be 
drawn e.nd a. presumption of built arise from his possession of the ~issins 
articles. The combination of the established unlawful ent:-.y a."l.d the 
possession b;,r accused of articles mi::;sing; i.71l,1ediately thereafter does not 

_do violence to this Board's sense of lot;ic and sequence. It is rea.son:i.ble 
to assume that he ma.de the unlawful entry. 

'1',1e )ajwua top, however, i\'as not si:iovm ever, to in ve been in ac
cused's possession. It vras not found in his au·:;omobile, but in the store, 
In other ,rnrds, the presumption of' 0-uil t of' larceny, or of unlawful entry 
of .1:,.rs. ri.icks I home, has no foundation of t:us sort upon v;hich (:;o rest. 
rlis guilt, if any, must be based upon a Sf)eculation that since the c;ar:m.ent 
nas found in a store which he is found by circums-~antial evidence to have 
burglarized, he must have taken it there, and therefore, he must have been 
the man who W1lawfully entered l,irs. rli.cks I home. Stating the proposition 
in a different form, having- concluded that accused entered the store, we 
must needs proceed to infer. that he left the !:)aja.ma-top ·i;here, and from 
that infer back that he got the tarr,1ent by unlawfully enterin6 the Hicks' home. 
Inference upon inference is not permissible, Jarticularly in an instance 
in which human life and lilberty are at stake. (See oCJJOLOVITZ v. ~-0B,ii0 • 
vIL tXiLi-,-i'fi, 107 Ohio State, 204; hO H.I:., 634). To sustain this findine; 
requires a. mental agility which regards outward sur;;;estions of e;uilt, 
·.-rith0ut seolcin:; for the underlying thread end fabric of a. connected process 
of reasoning. Such speculation may be per.:nissiblc in deteccive novels. 
It is not in a court-martial procedure. The evidence creates a stron~ 
suspicion, but its probative value is insuff~~ic~t to establish guilt 
beyond a reasonable doubt. Mere probabilities and suspicions will not sup
_~ort a conviction of a criminal offense. ,fo hol:l the evidence insufficient 
to sup9ort the findings of guilty of Specification 5, Charge III. 

5. It was also shoYm by the evidence that drug store precises of 
Dr. Lewis i-'errin, ·tra.dinr; 1:1.s the Jonesville_,Drug Sto..-e, were burglarized 
on the night of 26-27 J.,ay 19Li4, and that 21::· _2airs of ladies I re.yon hose, 
property of Dr. Perrin, ,;ere taken therefrom. .ti.t the s.;,me time, the 
person who _t,1us entered too~ a br~vm ~~it~a.se ·,:hich_,an e'.:1ployee, ,-r. Boyce .:t-. 
~caster, nad left there (.{. 24-27, ;:;a, .:::9; Pros ••~xs. 2, 3-A, -B, -C, ,rnd -D). 
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While the values alleged in the ".:wo Specifications of the Charge were 
not· satisfactorily proved, failure to do so is not involved in the suf
ficiency of the court's findings or of the sentence. 

The evidence also shows that the rayon hose and the suitcase 
were later found in the trunk of a 1940 Buick sedan previously shown to 
have been in acoused's possession and operated b! him. (R. 19, 22). 

6. Accused was charged with and found guilty of the unlawful 
possession of the rayon hose (Charge IV, Specifi~ation 1) a.nd separately, 
with the unlawful possession of the suitcase (Charge IV, Specification 2). 
Th~ 1'.anual for Courts-Martial, 1928, at page 171, reads as follows a 

"mtere the larceny of several articles is_ substantially 
one transaction, it is a single larceny even though the 
articles belong to different persons. Thus, where a thief 
•••goes into a room and takes property belonging to 
various persons, there is but one larceny, which should be 
alleged in one specification." 

-~~ Accused could, therefore, have been properly charged with only 
one larceny, only one unlawful entry of the drug store having been sliown. 
It follows that he is properly chargeable with only one unlawful possession 
of the goods stolen in that unlawful entry. Inasmuch, however, as the 
multiplication of offenses had no effect upon the legality of the sentence 
in this case, and in view of the failure of accused to object to the de
fective specifications, it cannot be said that any substantial right of 
accused was prejudiced thereby. CM 193971, Reed, 2 BR. 109. 

7. 1'he finding of guilty of Charge I and its Specification a.lone 
supports the sentence as approved by the reviewing authority. The hold
ings_ herein by the Board of Review do not affect the sentence. 

8. The Charge Sheet shows that accus~d is 34 yea.rs of age. He had 
prior service with the 52nd Coast Artillery from 19 July 1935 to 19 
September l93S, from which he was discharged as a private, with character, 
11Fair11 • The staff judge advocate states in his review that accused wu 
.discharged for concealing a criminal record and allowing prisoners to 
smoke., He was inducted into the Army of the United States at San Francisco, 
California, on 11 February, 19~4. 

~-~ For the reasons stated, the Boa.rd of Heview holds the record of 
trial legally in.~ufficient to support'the· finding of guilty of Specification 
5 of Charge III, legally sufficient to support the findings of guilty of 
Charge III and of all other Charges and Specifica.dons, and legally suffi
cient to support the sentence as ;rproved by the reviewing authority. 

. L "l ~ , ,Judea Advocate, 

~:::: b)'._ , Judge Advooate, 

~-~ Judge Advocate,/~;v_~ 
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lat Ind. 

War Department, J.A.G.o., AUG 29 }944 - To the Commanding General, 
Infantry Replacement Training Center, Arruy Ground Foroea, CaJrp Croft, 
South Caroline.. 

1. In the case of Private George E. Parker (39147839), Compaey D, 
27th Infantry Training Batta.lion, attention is invited to the foregoing 
holding by the Board of Review that the record ot trial is legally insuf'
ticient to support the finding of guilty of Specification i of Charge 
III but legally sufficient to support the findings of guilty of Charge 
III and all other Charges and Specifications and legally sufficient 
to support the sentence, which holding is hereby approved. Upon dis• 
approval of the finding of guilty of Specification 5 of Charge III. 
you will have authority to order the execution of the sentence. 

2. \,hen copies of the published order in this oa.se a.re forwarded 
to this office they should be a.ocompe.nied by the foregoing holding and 
thia indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows• 

(Cll 260828 ). 

l(yron c. Cramer, 
Major General, 

The Judt• Advocate General. 
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WAR DEFARTiw;T 
.Army Service Forces 

In the Office of T'ne Judge Advocate General 
1:-iashincton, LC. 

Si'JGN 
c::r 260835 l 6 AUG 1.944 

) AR:fu'Y GIDUND ?O~-lCF.s 
U N I T E D S T A T E S ) REPIACE?.IBNT DEPOT NO. 2 

) 
v. ) Tri.al by G.C.~., convened at 

Second Ll.eutenant RAYMOND J. 
) 
) 

. Fort Ord, California, 21 Ju2.y 
1944. lJ:i.smi.ssal, total for

GEEH.ON (0-1305758), Infantry, ) feitures and confinement for 
Officers School, .P.:rmy Ground ) seven (7) years. 
Forces Replacement Depot };umber ) 
2 • ) 

OPINION of the .BOARD OF ill!:VIEff 
LIPSCO.i.IB, SYKES and GOIDEN, Judge ~vocates 

1. The Board of lieview has examned the record of trial in the 
case of the officer namd above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

C}!{iltG.t:: I: Violation of the 61st Article of War. • 

Specification: In that Second lieutenant Raymond J. Geeron, 
uffi.cers School, Army Ground Forces Replacement Depot 
1·iur.iber 2, Fort Ord, .California, did, rd thout proper leave, 
absent hinself from his orzanization at Fort Ord, California 
from about 18 March 1944 to_about 2 July 1944. 

CHARGE II: . Violation of the 95th Article of War. 

Specification: In that Second Lieu.tenant Raymond J. Geeron, 
Officers School, A:rrrry Ground Forces Replacemer.t Depot 

https://LIPSCO.i.IB
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Hur.iber 2, Fort Ord, California, did, c,t Los Angeles, 
California, on or about 24 April 1944, Yr.i..th intent to 
defraud wrongfully and unlawfully ma.1-::e and utter to Bank 

. of Am3rica National Trust and Savin[;s Association, a 
certain check, in words and figures as follows, to-Tn.t: 

Wheaton, Mo., April 24, 19k4 No._ 

BANK OF WHEATON 80-1256 

Pay to the· 
order of______B_e_a_re~r________ ~15 00/100 

Fifteen and No/One Hundredths -----------DOLLARS 
For__________ Lt.- Ravmond J. Gearon 

01305758 

and by means thereof did fraudulently obtain from Bank of 
America National Trust and Sayine;s Association ~pl5.00, he 
the said Second Lieutenant Haymond J. Geeron, then well 
knowing that he did not have and not intendinz that he 
should have sufficient funds in the Bank of 1','heaton for 
the payment of said check. 

CHARG.S III: Violation of the 93d. Article of War. 

Specification: ;r:n that Second Lieu tenant Raymond J. Geeron, 
Officers School, Army Ground Forces Replacement Depot 
Number 21 Fort Ord, California, did, at Los Angeles, 
California, on or about 2 June 1944, with intent to de
f~aud falsely make in its entirety a certain check in 
the following words and figures, to-Y,1.t: 

Pay to the 
order of 

LONGVTh'W NATIONAL BANK 
Longview, Texas 

HOT'.!:L TH.AYl1iORE 

No. 

June 2, 19M__ 

$15 00/100 

Fifteen and - oo/100 OOLLARS 

Lt. Raymond 
01305758 

J. Garret 

- 2 -
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which said cLcc:, was a v,ri t.ir:i; of a f,rivate nature, 
which might operate to t.hc i-,rejucil.ce of another. 

Ee pleaded gu:..lty to and was found Q.til~y of all Charges and Specifi
cations. He was sentenced ·w be dismissec.. the service, t.o forfeit al.l 
pay and allowances aue or to becor..e due am to be confined at hard labor 
at mi.ch place as the reviewir,g authority :ud.t1ht drect for a period of 
seven year'J. The reviewinc; authority approved the sentence and forwarded 
th0 record of trial for action ur.dar Article of Har 48. 

3. '!'he evidence for the prosecution, supplementing the accused I s 
pleas of guilty, ·shows that at 1245 o'clock on 18 Ha.rch 1944 the accused 
absented himself from the Officers School, .h.rmy Ground Forces Replacement 
:'.:;epot Number 2, Fort Ord; C.i!.ii'ornia~ .According to tl1e school's morning 
report and the testimony of its co1.0111anding officer the accused Is absence 
was wholly without authorization for its sntire duration. It was stipu
lated that the accused Is absence -vras termin2.ted on 2 July 1944 when he was 
returned to military pontrol at Los An:;eles, California (R. ?-9;, Pros. 
Exs. 1-2) •. 

The investigatine officer testified that he interviewed the 
accused on several occasions Mei repeatedly read and e;q::,lained to him ·th:J 
provisions of Article of War 24 concerninb his right to speak or retlain 
silent and that on 10 July 1944 ·t:1e accused freely and. voluntarily exe
cuted a sworn statement admitting his unauthorized absence from 18 lic>.rch . 
194lt until he was apprehended and returned to military control at Los 
ii.ngeles, California, on 2 July 1944. Thereafter on 19 July 1944 the ac
cused similarly executed t-v.o other sr,orn statements. The first admitted 
that on 24 April 1944 he executed a (,:15 c.hec.: drawn upon the Bank of 
Wheaton, 1Theaton, 1Iissouri, ,7hich he cashed .s.t the B~.nk of America at 
one of its branches in Los AngeJe s, California, that he did not have and 
had not had an account with the drawee bank, and that he had cashed the 
check w"lt,h a fraudulent intent. The second admitted that on 2 June 1944 
he executed and· cashed a tl5 chec:c drawn upon the Longview National Bank, 
Longview, Texas, under the .fictitious name of "Lt. Haymond J. Garret" 
which fictitious name he used to conceal his true identity and as a de
vice to defraud the Traymore Hotel ,,here it was cashed. According to the 
stipulated testimony of the cashier of the Bank of Wheaton the accused had 
never had an account with such bank. l'rior to executing tl,1;; aforementioned 
sworn. statements, the accused had orelly ac::,u.tted the substance thereof. 
to the inve3tigating officer who ru.so testified concerning such admissions. 
Photostatic copies of tho two checks and the sworn statements were admitted 
into evidence without objection· (H. 9-17; Pros. Exs. J-8). 

4. The accused after explanation of his 'rights as a -rr.i. tness, elected 
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to remain silent. A medical officer, a psychiatrist, testified that 
he had examined the accused and that he - the accused - was and is 
able to di..stinguish between right and wrong and to adhere to the right, 
that he was and is able to cooperate in his ci efense, but that he suf
fered .from 1>sychoneurosis which was manifested by tremors, difficulty 
in speech and momentary 11black-outs11 • It was stiuplated that the ac
cused had volunteered for military service on 23 June 1938, that he 
had been promoted to the grade of staff sergeant on 5 June 1942 and 
that he had so served until he had been commissioned a second lieutenant 
(R. 17-21; Def. Ex. A) .• 

5. The Specification, Charge I, alleges that the accused absented 
himself vd.thout proper leave from his oreanization at Fort Ord, California, 
from about 18 llarch 1.944 to about 2 July 19/44. The elements of the offense 
of absence without leave and the proof required for conviction thereof, ac
cording to applicable authority, are as follows: 

"* -r, ~- (a) That the accused absented himself from .his com-
mand, * ➔~ ,:-, station, or camp for a certain period, as alleged; 
and (b) that such absence was without authority from anyone 

. competent to give him leave" (M.C.M., 1928, par. 132). 

The evidence for the prosecution, both documentary and by the 
testimony of the.accused's commanding officer; conclusively establishes 
the accused's unauthorized absence as alleged and abundantly supplements 
the accused's plea of guilty. .All the evidence and the accused's pJaa 
consequently, shows his guilt beyond a reasonable doubt as alleged and 
amply supports the cour_t I s findings of guilty of Charge I and its Speci
fication. 

6. The Specification, Charge II, alleges that the accused at a 
designated time and place with intent to defraud, wrongfully and un
lawfully made and uttered a described check in the sum of ~15 and· there-· 
by frauduiently obtained such sum from the Bank of America National 
Trust and Sav.1.ngts Association where it was cashed when he well knew 
that he did not have and without intending that he should have suffi
cient funds in the crawee bank for the payment thereof. "Giving a 
check on a bank l'lhere he knows or reasonably should lmow there are no 
funds to meet it,· and 'Nithout intending that there should be" is de-
t.initive of an offense l'lhich is violative of Article of War 95 (M.C.M., 
J,.92S,: par. 151). -

The prosecution's evidence, consisting of the testimony of 
the inves_tigating officer concerning the accused's oral admissions, 
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the photostatic copy of the check in question, the stipulated testi
mony of the cirawee bank's cashier that the accused had never had an 
account with such bank anci the accused I s s1..-0rn confession, establishes 
all elements of the offense alleged. ~ven had the accused not confessed 
to his fraudulent intent in uttering the check, such intent would be 
inexorably impelled because the check was given against a non-existent 
bank account. All of the evidence and the accused's plea of guilty, 
therefore, establish the a::cused's guilt as alleged and fully warrant 
the court's fi.ndings of guilty of Charge n: and its Specification. 

7. The Specification, Charge III, alleges that the accused at a 
desi1:mated time and place with intent to defraud falsely macie in its 
entirety a certain described checl: in the amount of t;15 which said 
check was 11 a writing of a private nature, 'Which might operate to the 
prejudice of another". The offense thereby alleged is that of ·forge·ry 
which is defined as ffthe false and fraudulent mald.ng or altering of an 
instrument which would, if genuine, apparently impose a legal liability 
on another or change his legal liability to his prejudice (Clark)" 
(M.C.M., 1928, par. 149j)._ Furthermore, "forgery may also be committed 
by signing a fictitious name, as where a person makes a check payable 
to himself as drawee and signs it with a fictitious name as drawee" 
(Id). The offense alleged is violative of Article. of War 93. 

The prosecution's evidence abundantly supplements the ac
cused's plea of guilty and shows that he deliberately and with fraudulent 
intent drew and uttered .the $15 check in question to the Hotel Traymore 
using for his nefarious purpose the fictitious name of 11Lt. Raymond J. · 
Garret". The photostatic copy of the check shows that he gave his 
correct serial number thereon but neither that nor the similiarity 
of his real name to the fictitious one used constitutes any defense 
to the crime shown. All of the evidence and the accused I s plea of 
guilty, theref'ore, establishes ·the accused's guilt as alleged beyond 
a reasonable doubt an:l ful~y supports the court's findings of guilty 
of Charge III and the Specification thereunder. 

8. The accused is .about 26½ years old. The records of the Office 
of The Adjutant General show that he has had enlisted service from 23 
June 1938 until 26 December 1942 vrhen he was connnissioned a second lieu
tenant upon graduation fron Officers' Candidate ~chool and that he has 
had active duty as an officer since the latter date. 

9.. The court was legally constituted. No errors injuriously af-: 
fecting the substantial rights of the accused 11ere committed during the 
trial. For the reasons stated the Board of Review is of the opinion 
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that the record of trial is legally sufficient to support the findings 
of guilty of all Charges and Specifications and the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of either Article of war·61 or Article of War 93 and is 
mandatory upon conviction of a violation-of Article of 'ITar 95. 

~ [. ~ua,ie Advocate, 

,/,a«,4J..Ud d~udge Advocate • 

..,t;i:Q,~.-Ga, Judge· Ad";'cate; 
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SPJGN" 
CM 2608.35 

1st Ind. 

War Department., J .A.G.o•., - To the Secretary o:f War.23 AUG 1944 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Raymond J. Gearon (0-1305758)., Infantry, 
Officers School., Army Ground Forces Replacement Depot No. 2. 

2. I concur in the opinion of the Board of Review that the re--
cord of trial is legally sufficient to support the findings and the 
sentence and to Ttarrant confirmation thereof. I recommend that· the sen-· 
tence be confiriood but that the .forfeitures be remitted, that the period 
of confinement be reduced to five years, that the sentence as thus modi
fied be ordered executed and that the United States Disciplinary Barracks., 
Fort LeavemY-orth., Kansas., be designated as the place of confinement. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such act.ion meet with approval.. , 

Myron c. Cramer, 
Major G00eral, 

The Judge Advocate General• 

.3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but forfeitures remitted and confinement reduced 
to five years. G.c.u.o. 543, 5 Oct 1944) 

- 7 -· 
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Army Service Forces 

~rn the Office of The Judg,-e Adv~>eate General 
~iashington, D. C. 

SPJGK 
CI,I 260877 

16 AUG 19A4 
U N I T E D S T A T E S ) XXIII CORPS 

) 
v. ) Trial by G.C.t::., convened at 

) Camp Swift, Texas~ 15 July 
Private JOilli S • HARliiON ) 1944. Dishonorable discharge 
(14943119), Headquarters &: ) and confinement !or eight (8). 
Service Company, 1258th Engin-) years. Disciplinary Barracks. 
eer Combat Battalion. 

HOLDING by the BOARD OF REVIE,f 
LYON, MOYSE and SONENFIELD, Judge Advocates 

1. The record of trial·in the case of the soldier named above has 
been examined by the Board of Review and the Board submits this, its 
hold1nc, to The Judge Advocate General. 

2. The accus·ed was charged with and found guilty of (a) absence 
without leave for five days (Charge I, Spec.) in violation of Article 
of Yfar 61, (b) wrongfully and unlawfully and with fraudulent intent 
having in his possession an "enlisted ma.n's temporary pass, "WD AGO Form 
No. 7, being a military pass purporting to be issued under the authority 
of the United States 11 

, (Spec. l, Charge II) and ( o) wrongfully and unlaw- · 
fully and with fraudulent intent having in his possession 11a. certain 
furlough certificate, YID AGO Form No. 31, .being a military pass purporting 
to be issued under the authority of the United Sta:tes", (Spec. 2, Charge II), 

1

in violation of Article of lVar 96. He was sentenced·to dishonorable discharge ➔ 
total forfeitures and confinement at hard labor for fifteen (15) yea.rs~ 
The reviewing authority approved the sentence, reduced the period of con
finement to eight years, designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, as the place of confinement and forwarded the 

. 1
record of trial for action under Article of War 50'2• 

3. The record of trial is .legally sufficient to support the findings 
of guilty of Charge I and its Specification ~d Cha.rge_II and Specification 
l thereof and the sentence as approved ~y the reviewing authority.. 

The only question requiring consideration is the lega~ity of the 
findings as to Specification 2 of-Charge II. This Specification alleles 
that accused wrong:f'ully and unla.wfully and with fraudulent- intent ~ad .in 
his possession na. certain furlough cerj;ificate, WD AGO Form No. 31, being 
a military pass, purporting to be issued under the authority of the United 
States 0 The Specification. ..alleges an offense within the pu,view of• 
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Title 18, Section l::S2, United Statea Code. In sup,,ort of this Specifi
cation ti1ere was introduced in evidence a stipulation (Ex. C) tending to 
show that when accused was af)1irehended he had in :us possession WD AGO 
Form lfo. Sl,- 11incompletely filled out". This document vra.s in evidence 
as Exhibit 2. There is not a scintilla of evidence ~hat accused used or 
attempted to use the document for any purpose. An examination of ·exhibit 
E discloses that it was not a furlough certificate or military pas's as 
alleged nor does it purport to be one.· It is nothing more than the naked 
form itself, with a typed reference to Army Regulation 615-275 and the 
typed name of ''Ford, Albert S. 32266689 Pvt. lcl Pvt". I-t. was not si€;ned 
by anyone. Certainly the mere possession of an incompleted, unsigned 
"i'ID }.GO Form i;o. 31 does not constitute a.n offense within t]:le meaning of 
Title 18, Section 132, United States Code, nor is it a violation of A~tiole 
of War 96. 

4. fbr the reasons stated the Board of Review holds the record of 
trial legally insui'ficient to su?port the findings of guilty of Specifi
cation 2 of Charge II, legally sufficient to support the findings of 
guilty of Charge I and its Spe cifica·:;ion, and Charge II and Specification 1 
thereof and legally sufficient to support the sentence as approved by 
the reviewing authority. 

Judge Advocate. 

ge Advocate. 

- . 2 - . 
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ls-t Ind. 

aaAUG 19'4 
Yfar Jepartment, J .A.G.0., To the Commnnding General, 
I{19e.dquarters XXIII Corps, 1ll'O 103, Brown.wood, Texas. 

1. In the case of Pri-vate John s. Harmon (14043119), Headquarters 
& Service Company, 1258th Engineer.. Combat ,Battalion, attention is invited 
to tl•e. foregoing holdi!li; by the Board of Review that the record of trial 
is ioball;Y insufficient to support the findings of guilty of Specification 2, 
Charge II, end legally sufficient to support the findings of ~uilty of Charge 
I and its Specification., Charge II and Specification 1 thereof and legally 
sufficient to support the sentence as approved by the reviewing authority 
which holding is hereby ar;proved. Upon disapproval of the findbg of guilty 
of Specifice,tion 2 of Char1,;e II, you will have authority to. order exe.cution 
of the sentenc·e. · 

2. Wl.en copies of the published order in this case .are forwarded to 
this office they should be accompa..'lied by the foregoing holding· and .this 
indorsement. For convenience of reference e.nd to facilitate attaching copies 
of the published order to the record in this case, please place the file ~umber 
of·the record in brackets at the end of the published order, as follovrat 

( CM 260877) • 

c.. Q____ ____,q~w--..._ 

Myron C. Cramer, 
Major General, . 

'The Judge Advocate General.· 
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WAR DEPARTMENT 
J.r,q Service Forces 

In the Otfice of' The Judge .ldvocate General 
Washhgton, D. c • • 

SPJGJ/ 
OJI 260880 

23 AUG 1944 
UNITED 'STATES 92BI> INFJBTRY DIVISION 

1 
v. Trial by G.O.M., convened at 

Fort Huachuca, Arizona, 18 
Private JAMES R. ROBINSON Jul.71944. Dishonorable dis• 
(331371..30), Coapan,y F, charge and continement f'or ten 
365th Inrantey. (10) years. Disciplinary 

Barracks.l 
HOLDING b,- the BOIJm ot REVlD. 

TAPPI, IWriiOCD and TREVE1H&lf, Judge Advocates 

1. The Board ot Review has exaained the record or trial in the 
case of' the above-named soldier. 

2. The accused was tried upon the following Charges and Speeiti
cations: 

OH.lRGE Ia Violation ot the 93rd Article or War. 

Specitication l: In that Pvt James R. Robinson, Compall7 •r•, 
365th Infantry, did at Douglas, Arizona, on or about 8 
June 1944, with intent to de.traud, falsely' receipt a 
certain United States money- order, in words and figures 
as f'ollows to-wit, Money- Order II 375093; Ma3'" 15, 1944, 
Fort Xnox, ~. Postmaster at New Yorki N.Y., pay amount 
stated above (100 dollars and no cents) to the order of' 
payee named (James A. Mack) in attached coupon. (signed 
Stan1e1 H.·Jones, P.M.) Signature on race• James J.. 
Mack, Sig. Corps. (acknowledging payment) the name of' 
James A. Mack, payee therein _which said United States 
lllOney- order was a writing of' a private nature which 
might operate to the prejudice or another • . 
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Specification 2: In that Pvt James R. Robinson,***, did 
at Douglas, Arizona, on or about S June 1944, with 
intent to defraud, falsely receipt a certain United 
States money order, in words and figures as foll01'1s to
wit, Money Order #375096, May 15, 1944, Fort Knox, Ky. 
Postmaster at New York, N.Y., pay amount stated above 
(100 dollars and no cents) to the order of payee named 
(James A. Mack) in attached coupon. (signed Stanley H. 
Jones, P.M.) Signature on f'ace - James A. Mack, Sig. 
Corps. (acknowledging payment) the name of James A. Mack, 
payee therein, which said United States money order was a 
writing of a private nature which might operate to the 
prejudice of another. 

CHARGE II: Violation or the 96th Article of War. 

Specification 1: In that Pvt James R. Robinson,* ii:'*, did 
at Douglas, Arizona, on or about 8 June 1944, with intent 
to def're.ud, willfully, unlawfully and f'elo~ously utter 
as true and genuine, a certain United States 110ney order, 
to-wit: Money Order # 375093, May 15, 1944 - Fort Knox,· 
Ky., Postmaster at New York, N.Y., pay amount stated above 
(100 dollars and no cents) to the order of payee named 
(James A. Mack) in attached coupon. (signed Stanle:,y- H. 
Jones, P.M.) Signature on face - James A. Ma.ck, Sig. Corps. 
(acknowledging payment) on the face of which the said Pvt . 
James R. Robinson signed the name of James A. Mack, payee 

· therein named, well knowing that he was not James A. Mack, 
. payee, which indorsement was, as. he, the said James R. 
Robinson, well knew, falsely made and forged. 

Specification 2: In that Pvt James R. Robinson, * * *, did 
at Douglas, Arizona, on or about 8 June 1944, with intent 
to defraud, willfully, unlawfully and feloniously utter 
as true and genuine, a 'certain United States money order, 
to-wit: Yoney Order # 375096, May 15, 1944 - Fort Knox, Ky. 
Postmaster at New York, N.Y., pay amount stated above (100 
dollars and no cents) to the order of payee named (James A. · 
Mack) in attached coupon. (signed Stanle;r H. Jones, P.M.) 
Signature on race - James A. Mack, Sig. Corps. (acknowledging 
payment) on the f'ace of which the said Pvt James R.Robinson 
signed the name of' James A. Mack, payee therein named, well 
knowing that he was not James 1. Mack, payee, which indorse
ment was, as he, the said James R. Robinson, well knew, 
talsely made 

, 
and f'orged.. 
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He pleaded not guilty to and was f'ound guilty of all Charges and Speci
fications. No evidence of' previous convictions was introduced. He·was 
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be conf'ined at hard labor 
for 25 years. The reviewing authority- approved the sentence, reduced 
the period of' confinement to ten years, designated the United States 
Disciplina17 Barracks, Fort Leavranworth, Kans!\s, aa the place of con
finement, and forwarded the record of trial for ection under Article 
of War 50½. · 

3. The prosecution introduced evidence demonstrating that Private 
James A. Mack, stationed at Fort Huachuca, Arizona, went to Mexico on 
3 June 1944, and after consuming a bottle of beer he experienced a spell 
of' •dizziness•, seated himseU- in a room in which there was a substantial 
number of soldiers and fell asleep about 7 or 8 p.m. When be awoke he 
discovered his wallet was missing from his shirt pocket. He then went 
in search or a Sergeant Williams whom he had agreed to meet, failed to 
·1ocate him and returned across the border in.f"orming the military police 
there on duty of his loss. He spent the night at the Gilmore Hotel in 
Douglas, Arizona, and the next day, Sunday, he reported his loss to 
military, police headquarters (R. 7, 8, ll, 12). In his wallet, among 
other things, Private Mack had five money orders, each for $100, his 
dog tags and the stubs or receipts for the ~ney orders (R. 7•10). 
Three of these money orders were nwnbered 375093, 375096 and 375092. 
They- were all issued 15 May- 1944 to James A. Mack and were payable to 
him. When identified by Private Mack at the trial, these money- orders 
bore the purported signatures of James A. Maclc in an appropriate blank 
under the printed words "Received Payment" (R. 9, 10; Pros. Exs. J., B, C). 
However, Private Mack had not given these money orders to anyone, had 
not authorized anyone to sign his name to them, and the signatures 
appearing thereon were not in fact his signatures {R. 8, lO, ll, 12). 

On Monday, 5 June 1944, Private Mack reported his loss to his 
battalion commander aud also wrot~ the postal authorities to advise them 
of' it. Subsequently, he received a report from the post office at 
Douglas, Arizona, that two ot ~he money orders had there been cashed {R. ll). , 

On Monday evening, 5 June 1944, Private Henry E. Nicholes ao
companied accused to two or three different establishments, apparently 1n 
Douglas, Arizona, while accused sought to cash a 11.oney order. Nicholes 
8 believed" accused finally obtained cash for it at the •Blue Cafe, Blue 
Moon or Blue Star", or at some establishment with a simil.ar name, al
though Nicholes did not see the money order nor enter the establishment 
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where he presumed it was cashed (R. lJ, 14). The following morning, 
6 J'une 19.44, Nicholes and accused bad breakfast in a cs.re in Douglas 
and during the meal acouaed engaged an unidentified lieutenant 1n 
conversation following which the three of' them set forth f'or the post 
office where accused said he was going to cash a money order. Nicholes 
did not enter the post office and did not see accused sign the money 
order or casl). it (R. 14-16). The following Monday night, 12 June 1944, 
was passed by Nicholes and accused in a hotel in Douglas after they had 
missed the last bus to camp. The next day the1 went to the post of'f'iee 
and were requested to step into an office where the1 were questioned b1 
two men. The military police were soon summoned who took Nicholes and 
accused into custody and questioned them concerning some money orders. 
They were told by Nicholes that he knew nothing about them (R. 15, 16). 

Two of' the money- orders issued to Private Mack, numbered 
.37509.3 and .375096, were presented by a soldier, who was accompanied by 
another enlisted man,·to Bertha L. Allison, the 1110ney order clerk at 
the Douglas post otrice, on the evening or 6 or 7 June 19.44 just before 
closing time and payment thereof' was requested (R. 21, 2'.3). She ref'used 
to pay them unless the soldier was identified by an of'f'icer. The follow• 
ing day this soldier r~turned with an officer who vouched tor him; he 
then receipted the money order, submitted other identification and received 
$200, the total f'ace amounts of' .the two money orders. The next day the 
post office received a letter apparently from James A. Mack indicating, 
that these two money orders had been stolen trom hiJII (R. 19•21). A 
soldier who resembled the one who presented these money- orders tor pay
ment and another soldier who resembled his companion visited the post 
office on JJ .Tune 1944 to cash two more money orders. Miss Allison 
summoned Caleb O. Rice, the postmaster, who conducted the two men to 
his office and then notified the military police who took them into 
custody'. A search or the soldier who presented the money- orders revealed 
that he had one ~·identification tag bearing the name James A. Mack, 
a wallet, some cards and pictures and two money- orders all apparently-
the propert1 or James A. J4ack. He claimed to be James A. Mack and signed 
his name as such (R. 21•2.3, 26). 

lliss Allison was not sure that the two soldiers who had been 
apprehended were the same two who had previous~ received payment on 
mone7 ordere numbered 37509.3 and 375096 but they appeared to be the same 
individuals. When asked it she saw either of those two soldiers in the 
courtroom,·she stated that she •could not identify them•; 1:,hat she •could 
not be eure• {R. 21). ilth(?ugh Mr. Rice believed he would recognize the 
man who represented himselt to be James A. Mack, when asked it the JDall 

was present in the court,toom he replied, •I could not positively sa1 that 
he was•; and •It he is [presenY, I could not positively- identify him" 
(R. 24, 25). ,, . 
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5. Other than the tact t~t the accused visited the post office 
in the compally' of a lieutenant to cash a money order on or about the 
eame day- as did the culprit in this case, there is nothing in this 
record to identify accused as the perpetrator ot the offenses charged. 
Indeed, the postal officials who were in contact with the culprit on 
the occasions or his two visits to the post office could not identify 
him among those present in the courtroom. The evidence at most indicates 
o?lly' a thin possibility that accused and the culprit were.the same person. 
The guilt of accused must be established beyond a reasonable doubt which 
means that the proof must be such as to exclude •any fair and rational 
hypothesis except that of guilt" {MCM, 1928, par. 78A)• The court was · 

; not warranted in concluding that the identity- or accused as the culprit 
was the only "fair and rational hypothesis" to be drawn from such scant 
evidence. J.ocordingly, the Board of Review holds the evidenoe·not · 
legally sufficient to support the findings of guilty and the sentence. 

~: Judge Advocate. 

Judge Advocate. 

-?p'+-'~a..iiQ"11~.;;;;~_~--~-~=-•-"-"___, Judge AdTOcate. 

-s-
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SPJGV 
CM 260880 

1st Ind. 

War Department, J.A.G.o., 
86-AUG 1944 

TOa Commanding General, 92nd Infantry- Division, Fort Huachuca, 
Arizona. 

l. In the case of Private James R. Robinson .(33137/30), 
Company F, 365th Infantry-, attention is invited to the foregoing 
holding by the Board of Review that the record or trial is not 
legally sufficient ·to support the findings oi' guilty and the 

. sentence, which holding is hereby' approved. For the reasons 
stated in the holding by the Board oi' Review I recommend that 
the :f'indings ot guilty ana the sentence be vacated. 

2. Under the provisions o! Article of War 5o½, the record 
of trial is transmitted for vacation of the sentence in accordance 
with the foregoing holding and for a rehearing or such other action 
as you may deem proper. 

3. When copies or the published order in this case are tor
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of· reference and to · 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record. 1n brackets at 
the _e'nd ot the published order, as follows s 

(CM 260880). 

.•;L Incl. 
Record ot trial•. 

Myron C. Cramer, 
Major General, 

Tbe Judge Advocate. _Gener.al.: 

(Rehearing not held-. Case forwarded and filed as incomplete record.) 
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WAR DEPARTMENT 
. Arrrry Service Forces 

In the Office or The Judge Advocate General 
Washington, D.c. (55) 

SPcJJQ 
CM 260901 

18 AUG 1944
UNITED STA.TES ) SA.cR.I\MmTO AIR ~VICE ca,owm 

v. ~ Trial b7 o.c.Y.; convened at 
) JlcClellan Field, California, 

First Lieutenant MA.URICE ) 11 July 1944. Dismissal and. 
A. ROBBINS, JR., (0-58l138) ) total forfeitures. 
4010th Arrrry ilr Forces Base ) 
Unit (Area CaDmand). ) 

OPINION or the BOARD OF REVIEW . 
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates. 

1. The Board of Review has examined the record of trial 1n the 
case of the officer named above and submits this, its opinion, to The 
Jwge Advocate General. · . 

.. 
2. The accused was tried upcn the following Crarges and Specifi

cationsa 

CHARGE Ia· Violation of the 95th Article of War. 

Specificationi In that First Lieutenant :Maurice A. Robbinst 
Junior, 4010th A.rm.y Air Forces Base Unit (Area CommamJ, 
McClellan Field, California, did, at Sacramento, 
California, an or about 8 Mly 1944, wrongfully, unlaw
fully and dishonorably prepare and mail, by United States 
mail, to Mrs~ Betty Phillips, Sacramento, California 

· an obscene letter, the obscene portions thereof being 
in words as follows, to-wits . 

You may think of me as you like after this letter 
but you will always be in my mind nothing more than 
a low down good for nothing mother .tucking son o! 
a bitch. Further more ii' you think that you can 
get me on any more of your shitty deals your just 
shit out or luck you bastard as y0t1.•ve met up with 
scmeone thats not afraid of your hot air, 
Goodbye my dearest Betty and ii' I never se~ you 
again it will be to soon. In plain Jihglish you can 
go fuck yourself. Oh yes 1 You can take that damn 
silver spoon o! yours an blow it out your ass. 
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THE Em) 

·And I mean the end of our relationship. Does 
this answer your questions? If not you can shut 
that cock sucking mouth of yours as I'm through 
listening to your shi.t. 

same being acts and conduct unbecoming an officer and 
gentlemen. 

CHARGE IIs Violation of the 96th Article of War. 

Specifications In that First Lieutenant Maurice A. Robb:ins, 
Junior, 4010th Army Air Forces Base Unit (Area Command), 
McClellan Field, California, did, at Sacramento, 
California on or abrut 8 May" 1944, wrongfully and un.law
f'ully prepare and mail, by United States mail, to Mt-s. 
Betty Phillips, Sacramento, California, an obscene letter 
in words as follows, to-wits 

Dearest Betty-

Its just to bad that ·our maet:lng had to be so short 
but you listen to me for a few minuets. I 1ve been 
a gentleman ever since we met. Now you can 1t tell 
me that you've been a lady as you may think. Ever 
since we moved :into that. trap of yours you've been 
very- mast;r to my wife, charged me for a lot of damnd 
noncense, and on Sunda;r, a da.;r of rest and my only' 
da;r you had to trot your tat ass over to the house 
and yell at the top of your voice all day; _ 

As for your other two damn keys, I don't give a good 
God damn 'if you never replace them. When ,re moved 
into that chicken coop you gave us two keys, cne .for 
the front and other for the rear. M;y 'rli'e carried 
the front door lcay & I had to trot around back because 
that was the' only key I bad. You told us yourself 
that youkw would have ·other keys ma.de because the party 
ahead of us had not left them. You charged us for 
cleaning the apartment and then cleaned it -when you 
got damn good and ready. 

Another thing is that --you expect your tenants to pay 
for danages done to the furniture arid house. Listen 
you canivaling Jew, pave you ever heard of the word 
deteriation? Well it means that after a certain length 
of time and use that m!l.terial ·will fall apart unless 
taken care of. ·And I 1ll bet you odds that you've 
never put more than pennies into repairing that dump. 

-2-
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(The remainder of the letter, as set forth in this Speci
fication, being idmtica.l with that portioo set forth in 
the Specification of Charge I) such acts and conduct 
being of a nature to bring discredit upon the military 
service. 

He pleaded not guilty to and was found guilty of all the Speci:f'.i.c-atiais 
am Charges. No evidence of previous conviction was introduced at the 
trial. He was sentenced. to be dianissed tran the service and to for.fei t 
all pay and allowances due or to becane due. The reviewing authority 
approved the sentence and forwarded the record of trial !'or action Ullder 
Article of War 48• 

.3. The. evidence tor the prosecution, brie~ 8UIIJ!llarized, is as 
!'ollowsa 

Sometime in May 1944 the accused, who, with his wife, :tad lived 
in an apartment located at 91.3 24th Street, Sacramento, cal.ifomia, 
moved out. Mrs. Betty Phillips, -rmo took care of these apartments for 
tm owner, went to the apart.men t oo the same day they left and upcn 
taking an inventory of the personal property noticed that two ke;ys and 
two spoons were missing (R. 6, 7). She thereupon had Mr. Iawrence Askell, 
the owner of the apartment building, typewrite a letter for .her to: send 
to the accused in which she invited attention to the missing keys and 
spocns and requested that they be returned (R., 7, 8, 9). She read the 
typewritten letter,· signed it in her own name and was present when Mr. 

_Askell deposited the envelope, in which it was enclosed, in the ma.il 
box. The envelope had been addressed to the accused at an address llhich 
appeared upcin a card llhich the accused had left. in the mail box at the 
apartment {R. S, 9, 1.3, 14). 

Sometime later Mrs. Phillips received a typewritten letter in 
her mail box which, although it was not signed, ahe knew had been sent 
by the accused because of the context of the letter and because she was 
f'amil1ar with ·his handwriting and recognized it in the handwritten · 
address on tm envelope in llhich the letter was enclosed (R. 10, 1.3, 14). 
This letter was received in evidence as Prosecution Exhibit A (R. 18, 
19). . 

Lieu.tenant Colonel Louis .A.. Love, Inspector General's Depirtment, 
had occasion to officially question the accused with regard to this letter 
subsequent to its receipt by Mrs. Phillips•. After proper warning of his 
.rights, the accused was shown the letter and, after examination, he re
plied "Yes, I wrote and mailed that letter" (R. 15-17). · 

P'irst Lieutenant Ra_ymond G. Willie, 4127th J:nq Air Forces 
Base Unit, Base Statistical Officer at McClellan Field, California., who 
was the investipting officer in this case, also had Jn interview with 
the accused. The accused 'IIQs again properly_wamed of his rights and, 
a·tt,er _being shown the letter and asked whether he lad ever seen it, be 
replied "Yestt. llhm asked whether he had written it the accused ansnreds 
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•Yes, I wrote it an the typewriter•. To the question whether he ba.d 
ever seen the envelope attached and addressed to "Mrs. Betty Phillips, 
18ll Q Street• he said "Yes, I deposited it in an envelope and deposited 
it in the mail in Sacramento" (~. 20-22). 

4. For the defense, First Lieutenant Howard M. Rowe, Area Classi
fication Officer of the Sacramento Air Service Command and as such, the 
custodian of the classification records of officers stationed at 
~Clell.an Field, California, produced the accused• s official classiti
catiai form and it was. admitted in evidence (R. 2.3; Def. Ex. 1). 

The accused, having been informed or his rights, elected to 
make an unsworn statement, as followsa · 

"The reascn - seeing I am accused 0£ writing a letter llhich 
I have seen and the language and contents of the letter are 
very vulgar but at the time this letter was written and the 
reascn back of the letter - the re&son for it being written 
- I - well more or less - was in a state of being forced to 
tell sane woman my opinion of her. In other words, for six 
months I lived as a tenant under Mrs. Betty Phillips, and during 
that period of time, I have bad nothing but unpleasant associa
ticns 'With Mrs. Phillips. Over this period 0£ t:ime I have never 
said a ward to her or requested that she stop some of her actions, 
smh as going througi the house llhen I was not present nor TIJ.7' 
wife was there. Sunday mornings, the cn1y day of rest, ehe 110uld 
insist upcn commg do11I1stairs, llhich is the garage ullder the 
apartment, with mr helpers and more or less drag lumber back and 
forth across the noor. At times when she :found ou.t I was not 
going to be home, she would go over and visit my wife and irri-

, tate her. It has been known from the past from other taiants 
she bas tried to and has brought other tenants up before the 
courts £or misdemeanors, things any human being would pass over. 
like I did some of' her act,icns. It might be a question at this 
t:ime of my conduct. ill I can say is my conduct has never been 
questioned before. It has been proven I did write this letter, 
it is a bad letter. I am not in the habit of using such lang
uage. 

•Another thing is, gentJ.emen,· that it bas been done and I can 
pradse 1n the future, no matter -.bat the decisiai of the court 
is,· that no such thing like this will ever be brought out in the 
future. You more ar less learn by your mistakes. Male a mis
take &lld learn by' what you do. That is all" (R. 24). 

s. Little conment is required upon the sutficianey o:t the record 
o:t trial 1n this case to support the findings •

• 
Not cml.7 was ample independent proof adduced lSy the proBecu.tion 

to pr'"e too writing and the mailing, b;y the accused, o£ the letter set 
farth in the Specificatiorus, but the accused, in two extra-judicial. 
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statE111ents, confessed that he had done so. 

· The letter, llh.ich 1~ set out in full in the Specii'icatian of 
Charge II, speaks tar itself. It is too disgusting and obscene to bear 
repetition. Although the trial judge ad~ocate, in an abundance o! 
caution, offered to produce proof' of its obscenity, the president of 
the court, with conmendable judgment, relieved him or that responsibility 
en the ground that such-matter woµld be judicially noticed. The accused 
in hia llllsworn statement at the trial admitted that· the language of tm 
letter was "very wlgartt and then, later, conceded tha.t it 11as proved 
that he did -.rite the offensive missive and that it was "a. bad letter". 

Further discussion is wholly unnecessary. Tll3 record discloses 
proof or every allegation or the Specifications and is legally suffi-
cient to support each of the findings. · 

There is no duplication of Crarges. The 95th Article of War 
includes acts made punishable by art¥ other l.rticle of War, provided such 
acts amount to coJXluct unbecaning an officer aJX1 a gentleman (par. 151, 
M.C.M. 1928). The acts complained of -were not ooly of such a nature as 
to bring discredit upon the military service but, at the .same time, 
were clearly and grossly "unbecoming an· officer and a gentleman"within 
the meaning attributed to that phrase when used in c:tii.rgi.ng an offense 
un:ier Article of War 95. 

6. Records of the War Department disclose that the accused was born 
in New York State and is 22 years of age. lie completed 12 grades of 
p.1blic school training, gr~ua.ting from high school. From November 1941 
to January 1942 he was Elllployed as an engineering draftsman. Cc lJ 
January 1942 he enlisted and in June made application for attendance at 
the.Air Corps Administrative Officer Candidate School. Hens accepted 
and after completion of the course of study was commissioned a seccnd 
lieutenant, Army of the United States, on 24 July 1943 at Yi.ami, F1orida 
and on the same day was assigned to duty with the Sacramento Air Service 
Canmand, Sacramento, California. Cn 8 March 1944 he was pranoted to 
First Lieutenant. From December 19.39 to March 1941 lie had been a seaman, 
2nd cl.ass, in the United Sta.tea Naval Reserve. 

~ . 
· 7. The court was legally constituted.. No errors injuriously 

affecting the substantial. rights of the accused were camnitted during 
the trial. In the opinion of the Boa.rd of Review the record 0£ trial 
is legally sufficient to support the findings and the sentence aJXl to 
warrant confirmation 0£ the sentence. A sentence of dismissa.l is man
datory upcn conviction of a violation of. Article of War 95 and is auth
orized upon conviction of a violation of Article of War 96. 

Ju:ige Advocate. 

Judge Advocate. 
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1st Ind. , 

War Dep9,rtznent., J.A.G.O • ., i1,.,,, SEP 1944-: To the Secretary of Tlar. 

1. Herewith transmitted.for the action of the,President are the 
record of trial and ·the opinion of the Board of Review in . the case of , 
First Lieutenant :Maurice A. Robbins., Jr. (0-581138).,· 4010th Army Air 
Forces Base Unit (Area Command). • 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. I recommend .that the 
sentence be confirmed but that the forfeitures be remitted., and that 
the sentence as thus modified be carried into.execution. , 

· 3. Inclosed'are a draft of a letter for your signature., trans
mitting the record of trial to the President for his action., and a form 
of Executive action designed to carry into effect the above recommendation, 
should such action'meet with approval. · 

~- ~----..-, 

Myron c. Cramer., 
Major General, _ ' 

The Judge Advocate General • 

.3 Incls. 
1 - Record of trial. , 
2 - Dft. 1tr. sig; of s;w• 
.3 - Form of.action. 

(Sentence confirmed but forfeitures remitted. G CM O 530 26• • • • , Sep 1944) 

,, 
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WAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 26o939 

1 SEP 1944 
UNITED STATES ) FOURTH ARMY 

v. 

Second Lieutenant JOHN R. l Trial by G.C.:M., convened at 
Camp Polk, Louisiana, 21 July 
1944. Dismissal. 

HICKEY (0-ll84069), Field ) 
Artillery. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General~ 

2. The accused was tried upon the'following Charges and Specifi
cations, 

CHARGE Ii:Violation of the 95th.Article of ~ar. 

Specification l: In that Second Lieutenant John R. Hickey, 
14th Headquarters and Headquarters .Detachment, Special 
Troops, Fourth Army, then 0£ 974th Field Artillery · 
Battalion, did, at Camp Polk; Louisiana, on or about 
12 February 1944, with intent to deceive the Camp Polk 
Post Exchange, its agents, employees and representatives, 
wrongfully represent to the said Camp.Polk Post Exchange, 
its agents, employees and representatives, that twenty-
six (26) watches purchased by him from the said Camp Polk 
Post Exchange were for delivery to enlisted men who had 
military need for such watches, which repres~ntations . 
were kn0'11n by the said Second Lieutenant John R. Hickey, 
to be untrue in that the said Second Lieutenant John R. 
Hickey- intended at the time of making such representations · 
to sell a number of the said watches to civilians for profit. 

-1-
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Specification 2: In that Second Lieutenant John R. Hickey, 
***,did, on or about 12·February t944 at Leesville, 
Louisiana, wrongfully sell to s. K. Army Store, a 
civilian concern, twelve watches at a price of thirty
five dollars each, which watches Second Lieutenant 
John R. Hickey had previously purchased from Camp Polk 
Post Exchange, Camp Polk, Louisiana, for a price of 
twenty-five dollars each. 

CHARGE Ila Violation of the 96th Article of War. 

Specification la In that Second Lieutenant John R. Hickey, 
***,did, at Camp Polk, Louisiana, on or about 12 
February 1944, with intent to deceive the Camp Polk 
Post Exchange, _its agents, eillployees and representatives, 
wrongfully represent to the said Camp Polk Post Exchange, 
its agents, employees and representatives, that twenty
six (26) watches purchased by him from the said Camp Polk 
Post Exchange were for delivery to enlisted men who had 
military need ·ror such watches, whieh representations 
were known by the said Second Lieutenant John R. Hickey 
tobe untrue in that the said Second Lieutenant John R. 

'Hickey intended at the time of-making such representations 
to sell a nUJ11ber of the said watches to civilians for 
profit. 

Specification 21 In that Second Lieutenant John R. Hickey,
* * *, did, on or about 12 February 1944 at Leesville, 
Louisiana, wrongfully sell to S.K. Army Store, a civilian 
concern, twelve watches at a price of thirty-five dollars 
each, which watches Second Lieutenant John R. Hickey had 
previously purchased from Camp Polk Post Exchange, Camp 
Polk, Louisiana, for a price of twenty-five dollars each~ 

He pleaded' not guilty- to_and was found guilty of all Charges and Speci
fications. No evidence of ·previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War AS. ' 

)~ The evidence for the prosecution was substantially as follows& 
' . While in Leesville, Louisiana during March 19.44 in connection 

with an investigation of a robbery or the Post'Excbange at Camp Polk, 
Louisiana, Mr. James Austin Campbell, Jr., manager or the exchange, 

. ' discovered a Gruen wrist watch in the S & K J..rJq Store in Leesville 
(R. 6, 7) which he recognized.as having been sold by the P.os~ Exchange 

https://recognized.as
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at Camp Polk. This type of watch is allocated by the Army Exchange 
Service in New York for sale only to Arnry personnel. Under a 
directive from the Army Exchange Service this type of watch is sold 
to military personnel only upon the presentation of a certificate 
from the commanding officer that the prospective purchaser needs a 
watch in the performance of his military duties. Returning to Camp 
Polk witness checked the sale records pertaining to the sale of 
watches and found twelve certif~cates signed by "John R. Harley, 2d 
Lt. F • .!.., 975 FA Bnll. certifying that various military personnel 
needed a· watch for military purposes. One certificate also showed 
that Lieutenant Harley needed a watch for himself. Thirteen watches 
were sold on the basis of these certificates (R. l4). Without ob
jection the twelve certificates were received in evidence as Exhibit l 
(R. 1.3). Searching further fourteen more certil'icates for the purchase 
of watches by military personnel were found which.were apparently in 
the same handwriting as those signed by Lieutenant Harley. Thirteen 
of these certificates were signed by "Capt. E. C. Lang, BC C Btry. 
974 FA Bn", and one was signed "Lt. John R. Hickey, 2d Lt., FA, 974th 
FA Bn Camp Polk La". Without objection these fourteen certificates 
were receive~ in evidence (R. 15; Ex. 2). Fourteen watches were sold 
on the basis of these certificates (R. 16). 

A Gruen wrist watch with tan band marked for identification 
Exhibit J was shown witness and he stated that he would say it was one 
of the watches handled by the Post Exchange (R. 16). 

William Silverman, operator of the S & K Army Store in 
Leesville, Louisiana, testified that on or about 12 February 1944 
the accused came to his store and offered to sell him some Gruen 
watches. In response to an inquiry- as to how he obtained the watches 
accused stated he had connections with jewelers in New York before 
coming into the Army and obtained the watches through them. Silverman 
thereupon purchased twelve of the watches from accused at i.35 each, the 
purchase price totaling $420, which was paid by check in that amount / 
dated 12 February- 1944 drawn on the Vernon Bank, Leesville, Louisiana 
(R. 21-24; Ex. 4). On being shown the watch marked for identification' 
Exhibit 3 Silverman stated that it was one of the watches he purchased 
from accused on 12 February. The watch was thereupon without objection 
received in evidence (R. 25; Ex•. 3). . · 

It was stipulated that if N. t. Fisher, cashier or the Vernon 
Bank, Leesville, Louisiana were present he would testify that oo or: 
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about 11 February 1944 he cashed a check in. amount of $420 payable · 
to Lieutenant John R. Hickey, drawn on the account of S & K Army 
Store by William Silverman. Prior to cashing the check he determined 
the identity of Lieutenant Hickey by reference to his picture and. 
signature on his officers' identification card (R. 29; Ex. 5). 

It was stipulated that if Captain Lemuel T. Holley, Jr. 
were present he would testify he was the investigating officer in 
this case and as such obtained a written signed statement from the 
accused after full and complete warning as to his rights in'the 

· premises (R. 30; Ex. 6). The accused in his statement admits selling 
twelve watches for $35 each to the S & K Army Store on or about 
12 February 1944, receiving therefor a cbeck_for $420 which he 
personally cashed at the Vernon Bank. He secured some,of the 
watches on certificates that he executed by signing without permis
sion the name of 2d Lt., John R. Harley, 975th F.A. Bn. thereto. 
He paid the Post Exchange $25 each for the watches tbus secured. 
Accused also admitted that in the same manner he had obtained 
several other watches from the Post Exchange, Camp Polk, Louisiana, 
by signing the name of nc. E. Lang, Capt., B.c. C Btry 974th F.A. 
Bn." without· securing the permission of Captain Lang to so sign 
his name. In the majority of the cases the enlisted men named· 
on the certificates did not ~eceive the·watches, but they were 
used by accused for his own personal gain (Ex. 7). 

The court was requested to take judicial notice of AR 210-65, 
paragraph 1,3g (1), which was read to the court at its request and is as 
follows: · · 

"The resale by military or civilian personnel of merchandise 
purchased in an Army- exchange is prohibited" (R. ,43). 

4. ·For the defense: 

Major Isaac B. Krentzman, Jr. testified he was S-3 of 14th 
Headquarters,Fourth Army-, and that accused had been attached on special 
duty with that section since about the middle of June 1944. He would 
rate his military etficiency,as excellent {R. 28). 

A copy of accused's Officer's Qualification Card, Form 66-1, 
showing accused's manner of performance rated as Satisfactory, Very 
Satisfactory and Excellent was received in evidence without objection
(R. 42; Ex. A). 

-4-



(65) 

The accused after having his rights as a witness explained 
elected to testify under oath. He admitted executing the cert~icates 
and obtaining the watches,· and stated that at the time he made the 
certificates that Captain Lang whose name was signed to thirteen or 
the certificates was overseas, and that he knows of no such person 
as Lieutenant Harley, which name he signed to another thirteen of the 
certificates (R• .37, .38). At the time he made the certificates he 
does not know whether. he intended to give the watches to the enlisted 
men whose names appear on the certificates as purchaser as he was under 
the influence of liquor (R• .38). He had been assigned to a new 
organization ·just as his was being shipped overseas and the resulting 
disappointment caused him to drink in an effort to forget., Liquor has 
an ill effect on him, causing him to do peculiar things. Either he 
wants to bu, everything he can find, or he wants to give everything 
away (R• .3.3). Having bought the watches he decided thereafter to sell 
them as he needed money to get to his new station (R• .34). . 

5. The evidence shows that accused executed false and fraudulent 
certificates showing that certain enlisted personnel needed watches 
in the performance of their military duties, and on the basis of such 
certiticatef he obtained a large number of watches from the Post 
Exchange; Camp Polk, Louisiana. These watches were later sold by 
accused to jewelers in Leesville, Louisiana at considerable profit to 
himself. · 

6. War Department records sh01r that accused is 24 years ot age 
and a high school graduate. His principal occupations in civilian lite 
were those or automobile ~echanic and telephone repairman. He entered 
military service 21 July 1942, and after completing Officer Candidate 
School, Field Artillery School, Fort Sill, Oklahoma. was appointed 
second lieut~nant, Arm::, ot the United States, on 22 July 194.3. 

7., The co~t was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights 01' the accused were committed during the trial. 
In the opinion of the Board ot Review the record ofu-ial is legally 
sufficient to support the findings of guilty,to support the sentence 
and to warrant confirmation of the centence. Dismissal is authorized 
upon conviction of a violation of Article of War 96 and mandatory 
upon conviction ot a violation of Article or War 95. 

~:..L."'-!i::'U-'-'-'-.....:~~~1::-'-~•.-' Judge Advocate. 

, Judge Advocate.7f~ 
-5-
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SPJGV 
CM 2609.39 

lst Ind. 

War Department, J.~.G.O., · 11 SEP 1944 . - To the Secretary or War. 

1. Herewith transmitted for the action of the President are • 
the record or trial and the opinion or the Board or Review in the 
case or Second Lieutenant John R. Hickey (0-1184069), Field Artillel"J". 

' 2. I concur in the opinion of the Board of Review that the 
· record of trial is legally- sufficient to support the findings or 
guilty, to support the sentence and to warrant confirmation of the 
sentence. I recommend that the aentenca be confirmed and carried 
into execution. 

3., Inclosed are a draft ot a letter tor your signature, trans
mitting the record to the President tor his action, and a form or 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

3 Incle. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Drt ltr.for aig S/W. 
Inol.J-Form of action. 

( Sentence confirrred. G.C. :.r.o. 559, 14 Oct 1944) 
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-WAR DEPARTMENT 

.Army Service Forces 
In the .Office of The Judge Advocate General 

Washington., D.c. 

SPJGN 
CM 260940 

2 5 Al-G 1944 
) FOURTH ARMY · 
) 

v. ) Trial by G.C.M. convened at 
) Camp McCain., Mississippi, ll. 

Private JOSEPH ELIERBEE, SR. ) July 1944. Dishonorable dis
(33?5302?)., 4017th Quarter ) charge and confinement for 
master Truck Company. ) life. Penitentiary. 

REVIEi[ by the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN., Judge A:dvocates 

l. The Board· of Review has examined the record of· trial in the 
case of the soldier named above. 

2. The accused was tried upon the .tollOWing Charges and Specifi
cations: 

CHARGE Ia Violation of the 92nd Article of War. 

Speeifi.cati:on: In that Private Joseph Ellerbee., Sr• ., 
4017th Quartermaster Truck Company., did., at or 
near Ackerman., Choctaw County., Mississippi., on or 
about 2 June 1944 forcibly and feloniously against 
her 11:ill., have carnal _knowledge -of Yrs. Donzell 

··1 Lampkin., Ackerman., Mississippi. 

CHARGE n: Violation of the 93rd Article of War. 
(Disapproved by the reviell'ing authority). 

Specification: (Disapproved by the reviewing authority). 

He pleaded not guilty to and was i'ound guilty of all Charges and Specifi
cations. He was sentenced to be dishonorably discharged. the service., to 
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forfeit all ~ and allowances due or to become due, and to be confined · 
at hard labor tor the term o! his natural life. The reviewing authority 
disapproved the findings of guilty or Charge II and its Spo,cification, · 
approved the sentence, designated the United States Penitentiary, Atlanta,· 
Georgia, as the place of confinement and forwarded the record of trial 
for action under Article o.f War so½. · · 

J . . 
3. The evidenc~ for the prosecution shows that on 2 June 19-44 the 

accused's organization was in bivouac about eight miles from the town o.f 
Acke~, Mississippi. At about 1100 o'clock the accused., the negro driver 
o.f a Medical Detachment truck, was ordered to obtain water for the Battalion 
A.id Station and he departed in the truck ostensibly upon such mission but 
did not return in ti.me to take part in a practice convoy that afternoon.· 
A map or the v.Lcinity showing the roads and·the various material locations 
thereon was introduced into evidence. The truck driven by the accused, un-:
like the other trucks, had the .top on (R. 8-13, l3-l8J Pros •. Exs. A~B). 

About 1630 o I olook the accused drove into the yard of Eva Edwards 1 

home, which he entered asking for a drink of water.. Because ot. the disap
proval of the .findings of guilty of Charge II and its Specification, 1t is 
important only to note that during bis brief stay there of a bout 15 to :20 

•np.nutes he molested this negro wanan and that she definitely identified 
him and his truck the next morning and likewise at the trial., having re
ported the ooourrenoo to the sherit.f by 1700 o'clock on 2 June 1944. Viith
in a few minutes after leaving the Edwards' home, tho accused drove his 
tru~ into the drivewEcy" of the Lampkin's home which was about one and one-

.halt miles cbwn the road, Donzell Lampkin, & 24 year old negress., was there 
with four of her five children who raneed in age from 38 daya to five years, 
Her oldest child, aged eight, was with her husband in a i'iold about three
i'ourtha of a mile awa_r~ Uter asking for and reooivilli aome water for his 
truck, the aoou11d, who appeared to have been drinld.ns, anked !or 10me 
'Whilk17 or b11r and waa told that nono was available. After inquiring 
where her husband was, the aooused aeked her ll'hether she wanted "to make 
two or three hundred dollars right quick", thereby- plainly suggeating 
intercourae 'With her, She refused and went out tha back door of her 
home where she called for her husband and told her children to aooompany 
her to him, . Thi acou■ ed then exol&imed, "I am going to h1:ve eome of ~ur 
god.dam au or kill you one" and 1ei11d her as 11he waa attempting to run · 
away-. Ht ■ topped her 10r1am1 by choking her and dragged her, fighting, 
k1cking and reaiating to -the utmost oi' her power, into the b:ruab. 1cm, 
1'0 f11t •war where he threw her upon the graaa under a pe&oh tree and 
100ompli1bed penetration despite her oontinuad reaiato.noe, H1 doai ■ ted 
only after aha told him that her young11t ohild. ,ra, onl)" a t1w day1 old, 
He forced her to ■how him the baby, wh1.oh was 38 <1a11 old, anti then 
drove oft after Hying 11~ouse me_, I wouldn't have clOne :S.t if I had 
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!mown it". He had been at her house about :20 minutes and a.t:ter· his de
parture, the prosecutrix hastened_to her husband in the field and reported 
the episode. Her husband, Isiah Lampkin, test:U'ied that his wife met him 
in the field "about five twenty" and told him that she had been •raped•. 
whereupon, a.t:ter noticing "some tracks" of an Army car in front of his 
house., he then caught a ride into Ackerman 'Where he reported the occur
rence to the sheriff about 1800 o'clock. The prosecutrix definitely 
identified the accused and his truck the next morning and at the trial 
(R•. 22-40, 41-65, 65-73). . 

The sheriff, .Mr. F•. B. Bruce., verified the times of the re
ports to him of the two occurrences; he had examined the "truck tracks" 
in the two yards; and he had been present the next morning lib.en both 
women had identified the accused and his truck -which had been previously 
described by them as having its top on. The identification had taken 
place as the convoy passed the two women at separate stations (R. 73~3; 
Pros. Ex. E). · · . · 

4. The accused, after explanation of his rights as a witness., elected 
to testify. He denied ever having seen the Edwards and Lampkin women until 
they identified him on the morning of 3 June 1944 and offered an alibi for 
his activities on the afternoon of 2 June 1944.· · According to his testimony 
he had gone into the town of J.ckerman at about 1100 o'clock and bad attempted 
to buy some sugar but, being without a ration coupon, he had been unable to 
cb so until another negro soldier., subsequently discharged., had given him a 

' coupon. ·After purchasing the sugar he and the other soldier had enoountered 
the two "Triplett girls" whom he had 1118t the prec.eding night. The other 
soldier walked w.i. th them to their home and. the accused' drove the truck there., 
parking it behind their house. They had bought a pint of whiskey from a 
civilian and during their stay there of about an hour drank part of it at 
the Triplett home before they., the accused., the other soldier and the two 
Trip;l.ett girls (Mattie Lee and Minnie Lee) walked over to "Cripple Bill's" 
place 'Which was ·about one-half mi.le away. There they drank the rest of 
the whiskey and then "Cripple Bill" took them for a ride into the woods. 

•The ride occupied about 25 minutes each way and they remained in the woods 
for about .two hours during wb:i,ch ti.ire the accused and Minnie Lee Triplett 
separated from the others and engaged in two acts of intercourse. Upon 
returning to "Cripple Bill's" the two Triplett girls went to their home 
and the accused went to a nearby restaurant., to purchase _some "smokes" •. 
After leaving the restaurant, he had gone by another house where he had 
talked for atout an hour to two other girls whom he had also met the pre
ceding night before he returned to the Triplett home. , There he asked for 
Minnie Lee but found that she had gone to the hairdressers and so at ·about 
five o'clock he got into his truck and returned to camp where he arrived 
about ua quarter after five". The other. soldier le!t with him in the 
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truck and got off just across the nearby rail.road tracks before the 
truck reached and proceeded along the main highway which passed through 
Ackerman on the way back to the bivouac area. Upon arrival at the camp 
he had reported to Sergeant Earl R. Kittredge who had told him it was 
about na quarter after fiven and he had taken about 25 minutes for the 
re~urn trip. On cross-examination he identified a slip of pa~r bearing 
Minnie Lee Triplett•s name and address which he said that she had given 
to him and also a letter·'Which h~ had written from the stockade to her 
asking that she., her sister an:i the other soldier immediately interview 
the sheriff and tell him that he., the accused., had spent the entire after
noon of 2 June 1944 wi,th them. The letter had not been mailed as it had 
been intercepted .for censoring at the stockade unde~ a practice that 
was well .known to the accused. · Since it contained some inconsistent state
ments about where they had parted compacy., it ,ras admitted over objection 

·of the defense for impeachment· purposes only. For the same purpose a sworn 
· statement of the accused was also admitted; The statement was substantially 
to the same effect as his testimony except that in it the accused stated 
that they had returned to "Cripple Bill's" from the woods at about 1500 
o'clock., that he had left the Triplett•s home for camp at about "4:2011 

o'clock and that he had arrived at the camp about 11a quarter to .five• 
(R. 84-110., 133; Pros. Bxs. F-H) •. 

Minnie Lee Triplett corroborated the accused's testimony in 
its entirety., testifying that she had been with the ·accused from about 

·wo o'clock to about 1700 o'clock when she had gone to the hairdressers 
and that she had twice engaged in intercourse with the accused while 
they were in the woods. Her mother., likewise., testified about the ac
cused's appearance.at.her.home about noon on 2 June 1944 and that his · 
-truck had remained there until a few minutes after she had heard the · 
".five o'clock whistle" blow. Sergeant Kittredge testified that the ac
cused had reported to him about •5 :10" according to his watch which was 
about 20 to 25 minutes slow (R. 110-114., 114-ll?., ll8-122).

\ .· 

5. In rebuttal the. prosecution adduced the testimony of E. v. Hemp
hill., the recently discharged ne-gro soldier., who had accompanied the ac
cused to the Triplett home., to "Cripple Bill's" and ori. the trip into the 
woods. His testimony while corroborating the accused concerning ·their 

· meeting., the purchase o:t the . sugar., and the interlude wi~ the two 
Triplett girls di£fered radically concerning the time o:t the accused's 
departure and the route taken by him. He denied riding on the truck 

· with the accused to ~ point across Jhe railroad tracks and stated that 
he had left the · . .tripletts at about 1500 o'clock and had walked to a 
bridge on the main highway which was south o:t both the t011ll of Ackerman 

\ arid the drivrnray into_ the Triplett home. While -on the bridge he ob
served the accused at about 1600 o•clock'drive his truck into the main 
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highway and proceed toward Ackerman where he was forced to turn around 
because of a passing convoy and return along the main highway across the 
bridge where he, ,Hemphill., was sitting. It was along this highway and 
a road connecting with it., that the Edwards and Lampkin houses were 
located. Upon cross-examination his previous sworn statement was intro
duced in an effort to show prior inconsistent· statements. In the state
ment he had the convoy going in another direction but the material times 
were substantially in accordance with his testimony which he insisted 
was true regardless of what the statement related because· he was unable 
to read (R. 124-132; De.f. Ex. 1). . • 

6. The Specification, Charge I, alleges that the accused "did, 
at or near Ackerman., Choctaw County, Mississippi, on or about 2 June 
1944 forcibly and feloniously, against her 'Will, have carnal knowledge 
of Mrs. Donzell Lampkin11 • The offense. ch.arged is that of rape which is 
violati'Ve of Article of \Var 92 and concerning which the .follovd.ng excerpts 
from the Manual .for Courts-Martial are applicable and controlling: 

"Rape is the unlawful carnal knowledge of a l'IOman by 
force and without her consent. 

"Any penetration, however slight, of a woman's genitals 
is sufficient carnal knowledge, l'ihether emission occurs or not. 

* * * "Force and want of consent are indispensable in rape; but 
the force involved in the act of penetration is alone sufficient 
where there is in fact no consent. 

"Mere verbal protestations and a pretense of resistance are 
not sufficient to show want of consent, and where a woman fails to 

. take such measures to frustrate the execution of a man I s design as 
she is able to, and are called for by the circumstances, the in- . 
ference may be dra'Wll that she did in fact, consent" (MCM, 1928., par. 149~. 

The evidence., lvhen measured by the foregoing applicable principles., 
is fully competent to establish every element of the offense charged. The 
testimony of the prosecutri.x., llinzell Lampkin is clear and convincing as is 
also her identif~cation of th~ accused and that of Eva Edwards whose testi
mony corroborates that of Donzell Lampkin in that it places the accused in 
the vicinity of the scene of the criminal assault between 1600 and 1700. 
o I clock on 2 June 1944. Both of them promptly reported the incidents at 
about 1700 and 1800 o 1clock,respectively which is consonant with the testi
mony of Hemphill concerning the time of the accused I s departure from the 
Triplett home and the route taken by him and the testimony- of Sergeant 
Kittredge about the true time of the accused's return to camp. The prose
cu:brix., Donzell Lampkin, testified to a complete act o.f intercourse occur
ring between her and the accused without her consent and over her strenuous 

', 
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protests after her resistance., which was to the utmost of her power in 
her debilitated a!'..d weakened condition from shortly previous childbirth., 
had been overcome by ths savage attack of the accused. The court, acting 
'Within its appropriate pr-ovince as judges of the credibility or the ld.t
nasses and the weight to be given their testimony, rejected the testimony 
of the accused, Minnie Lee Triplett and her mother. According to the ac
cused's prior sworn statement he left the Triplett home shortly- after 4 
o'clock and not at or after 5 o'clock as he testified. The witness 
li81lphill testified that the accused's departure was at about 4 o'clock 
and that the accused went along ~ route upon which the Edwards and Lampkin 
homes were located. Sergeant Kittredge 1 s testimony is that he returned to 
camp about 5:30 o I clock. Such testimony was believed by the court and pro
vided ample time for the accused's activities as related by Eva Edwards 
and Donzell Lampkin whose testimony provides an adequate basis for the 
court's findings of guilty of Charge I and itl3 Specification beyond a 
reasonable doubt. . . . 

7. The accused is about 33 years of age. He was inducted at Fort 
Myer., Virginia., on 31 January 1944. His record shows no prior service. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 

• trial. In the opinion or the Board of Review the re'cord of trial is 
legally sufficient to support the findings and the sentence and to warrant 
confirmation thereo;f'. A sentence either of death or imprisonment for life 
is mandatory upon a conviction of rape in violation of Article of War 92. 

___.(_On_L_e_a_v_e)...______~, Judge Advocate •. 

-..d~~£d&~t......~~.dz~t:2.~-::l":;Ju:dg;e7Ld'V:~cat,e• 
., 

., Judge Advocate. 
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IW.A.R DEPARTMENT 

Army Service Forces 
In the Of'fice of' The Judge Advocate General . Washington, D. c • , 

SPJGV 
• CM 261002 

· 31, AUG 1944. 
UNITED STATES 92D INFANTRY DIVISION 

v. Trial by G.C.M., convened at 
Fort Huachuca, Arizona, l2 and 

Second Lieutenant .ARTHUR O. ~ 14 July 1944. Forfeiture of' 
SPADY (0-1301701), Infantry. ) f'ifty dollars ($50.00) per

) month for six (6) months. 

l 

OPnlION of' the BOARD OF REVIE'iV 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates . 

1. The record of' trial in the case of' the above-named of'ficer 
having been examined in the Off'ice of' The Judge Advocate General and 
there found legally insutticient to support the findings and sentence, 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
ficationsa 

CHARGE Ia Violation of the 96th Article of War (Finding of not 
guilty). 

Specification la (Finding of not guilty). 

Specitication 2: (Find~g of not,guilty). 

CHARGE IIa Violation of the 61st Article,of War. 

Specification: In that 2nd Lieutenant ARTHUR O. SPADY, 365th 
Infantry, did, ·on or about 13 March, 1944, absent, with
out proper authority, himself f'rom his duties as umpire, 
.3rd Battalion, 371st Infantry and did remain absent with• 
out proper authority until on or about 14 March 1944. 
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/ 

The accused pleaded not guilty to all Charges and Specifications, was 
found not guilty or Charge. I and its two Specifications and guilty ot 
Charge II and its Specification. No evidence of previous convictions 
was introduced. He was sentenced to forfeit $100 per month for six • 
months. The reviewing authority approved the sentence, remitted so 
much thereof as exceeds forfeiture or $50 per month for six months, 

, and ordered the sentence into execution. The proceedings were pub
lished in General Court-Martial Orders No. 151, Headquarters 92nd 
Infantry Division, 3 August 1944. 

. . ~· 
3. The prosecution introduced the deposition et Major Clyde 

•E. Stauder, Jr. in evidence demonstrating that he had known accused 
since February 1944 when he reported for umpire duty at Louisiana Maneuver 
Area. At least during the period from ll March 1944 to 15 March 1944, 
Major Stauder was Chier Umpire, Control Section, Director m,adquarters 
at this maneuver area, and the accused was a company' umpire under his 
direct control. Sometime during ~he _period from ll March 1944 to 
15 March 1944, Major Stauder received a call from the military police 
substation, Lees·ville, Louisiana; requesting him to appear so that 
certain officers, one or whom was the accused, might be released to .· 
his custody and returned to duty. The remainder of the facts contained 
in Major Stauder's deposition are set forth by interrogatories and 
answers as follows& 

· 11s1xth interrogatory& If the accused were absent with
out authority did you personally ascertain if any one else 
with authority had given the accused.authority for said ab-
sence?. · 

11Answ.era The accused was absent without authority and ,, 
upon questioning-of his direct superior, Lt. Cruickshanks, 
he had not been granted a pass. As per policy Director Head
quarters I was the only officer·authorized during tactical 
days to grant passes or emergency leaves, and had given no 
pass or leave to Lt. Spady. 

"Seventh interrogatory: Ir accused were absent at any
time while under your control, did you give permission for 
same? 

11Answera No.• 

4. The defense offered evidence to prove ~hat Major Stauder 
was in charge of broad phases or the work or the umpires at Louisiana 
Maneuver Area and conducted all critiques attended by the umpires, but 
that when accused first reported for umpire duty he reported to a Major 
Patterson who was present daily in the field during maneuvers and who 
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was accused's immediate superior (R. 12, 13). Whenever tacti~l 
exercises were in progress the umpires were required to have a pass. 
from the battalion connnander or the regimental umpire to visit 
Leesville, Louisiana. At other times the umpires were free to 
visit Isesville without possessing a pass and were accustomed so to 
do (R. ll,.12). ' 

5. At the request of the court evidence was introduced that,· 
according to the record of the fifth phase or the sixth maneuver of 
the 92d Infantry Division held in Louisiana, maneuvers were in a 
tactical phase on 13 March 1944 (R. 15, 16). . . 

6. Accused was found guilty or Charge II and its Specification 
alleging that on or about 13 March 1944 he absented himself without 
proper authority from his duties as umpire until on or about 14 March 
1944. The evidence demonstrates that sometime during the period from 
11 March to 15 March 1944 accused was released by the military police at 
Leesville, Louisiana, in the custody of Major Stauder and returned to 
dut;y-. Accused had no specific authority from Major Stauder to be 
absent from duty. However, such permission was only required it 
accused were absent on 13 March, when the maneuvers were in a tactical 
phase. It was not required that accused obtain any permission to be , 
absent on ll and 12 March. Thus, the only time accused could have been . 
absent without authority would have been on 13 March. There is no proof 
that his absence occurred on that day. Proof of an absence sometime 
between 11 March· and 15 .March does not support a finding that it occurred 
on 13 March. 

Furthermore, there ±s. not a scintilla or evidence in· the 
record that, at the time accused was in Leesville, Louisiana, he was 
absent from.his duties as umpire. There is no evidence that his 

•· absence occurred during duty hours. 

·For the foregoing reason! the.Board of Review is of the 
opinion that the record of t~ial is-legally insuff~cient to support 
the findings of guilty and the sentence. 

, Judge Advocate~ 
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SPJGV 
CM 261002 

1st Ind. 

War Department, J • .A..G.O., l.:: SEP SU - To. the Secretary ot War. 
~ . 

1. Herewith transmitted tor your action under Article 01' War 
50½, as amended by the act or 20 .A.ugua_t 1937. (50 Stat. 724; 10 u.s.c. 
1522) is the record ot trial in the case or Second Lieutenant Arthur 
o. Spady (0-1301701), Infantry, together 11ith the 1'oregoing opinion 
ot the Board 01' Review. 

2. I concur in said opinion ot the Board or Review and !or 
the reasons stated therein, recommend that the findings and sentence 
be vacated, and that all rights, privileges, and property ot which 
accused has been deprived by virtue or said sentence be restored. 

). Inclosed herewith is a form ot action designed to carry 
into ef'!ect the recommendation hereinabove made, should it meet 
with your approval. 

Myron c. Cramer, 
Major General, 

2 Incls. The Judge Advocate General. 
Incl.1-Record ot trial. 
Incl.2-Form of action. 

(Findings and sentence vacated by' order of the Under Secretary- / 
of' War. G.C.M.o.· 489, 9 Sep 1944) 
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WAR DEFAR'.I.MENT 
J;rrq Service Forces 

In the 0.ff'ice o.r The Judge Advocate General 
Washington, D.c. 

SPJGN 
C'lli 261029 

1 6 AUG 1944 
UNITED STATES ) FIBST AIR FORCE 

) 
v. ) Trial: by G.C.M., convened at 

) J.rrrq Air Base, Bluethenthal 
Second Lieutenant A.I.BERT W. 
HILL (0-216008), Air Corps. 

) 
) 

Field, WU rn1 ngton, North Caro
lina, 26 July 1944. Dismissal. 

OPINION of-the BOARD OF REVlllf 
LIPSCOMB, SYKES and GOLIEN, Judg~ A4vocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the .following Charge and Spec:i.1'.1.
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lie11tenant Albert W. 
Hill, E Trainee Section, 124th Army Air Forces 
Base Unit (Fighter), did, 1rl.thout proper leave 
absent himself from his station at A.nrr:, Air 
Base, Bluetbenthal Field, ffl.lrnington, North 
Carolina, from about 5 Jul.Jr 1944, to about 7 · 
Jlicy 1944. 

He pleaded guilty to and was found guilty of tJle Charge and its Specifi
cation.- lie was sentenced to be di.smissed the service and to forfeit all 
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pay and allowances ·c1ue or to become due. The revieliing authority ap
proved the sentence., recommended that it be suspended and forwarded the 
record of trial for action under Article of liar 48. 

J. The evidence for ths"prosecution, supplementing the &CC11Sed1s 
plea o:r guilty., consists of an authenticated extract cow of hie or
ganisation I s morning report which was admitted into ev.Ldel2~•• This 
document shows his absence without leave as alleged from 0600 o'clock 
on 5 July 1944 until 0600 o'clock on 7 July 1944 (R. 7; El:. l). 

. 4. The accused., after explanation of his rights as. a -.:1.tness., elected 
to make a sworn statement. He had lett bis station on the afternoon of S 
July 1944, ~ch date is patently erroneous as he had previousl.J" stated 
it was Tuesday which was 4 July l94i/, and had goJ:18 to the nearby tom 
(Wilmington., North Carolina) where he began d:r1nk1:ng nth some friends ... 
After going to a night club he rented a room in the Cape Fe,ar Hotel where 
be conti.ned his drinking and became so drunk that be remembers nothing 
thereafter exc-ept purchasing more whiskey fl-om a bell boy until about 
2200 o'clock on the night of. 6 July 1944 when he retlll'D8d to the base. 
lie retired 111.thout noticing- a note pinned to his bed directing hill to re
port to his superior officer which he dl.d at about 0800 o'clock im 7 
July 1944.- He professed temperate drinld.ng habits as a rule but had been 
admonished by the military police on one occasion because of intoxication 
(R. 7-13 i Ex. 2) • · 

s. The SpecU1cation of the Charge alleges that the accused without 
proper leave -absented himself from his named station from about 6 ~ 

. 1944 to about 7 July 1944. The elements of the· offense of absence 'With
out leave aIXl the proo:t required tar conviction thereof', according to. 
applicable authorit)"; are as foll01rs: 

8* * * (a) That the accused absented himself from 
his command * * *, station or camp for a certain 
period, as alleged; and {b~ that such absence iras 
without authority tram. anyone competent to give· him 
leave• (M.C.K., 1928., par.- l'.32). 

The accused's plea of' goilt7 admits all the elements of' t~ of
.tense wb:1.ch is likcnrise £'lilly established by the documentary evidence pre
sented by the pi:-osecution. Furtherxoore, the accused's sworn testimoey 
shows that he deliberatel7 absented himself w1 thout authori:t.Jr in order to 
go on a t-.o-dq dr1nld.ng spree. .ill of the en.dence and the accused's 
plea ot guilty, therefore, establish his guilt,-.• as alleged, beyond a 
reasonable ~ubt and amply support the court's fi.ndings of guilty of 
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the Charge and its Specification. 

6. The accused is about 24 years old. The records of the Office 
of The Adjutant General shOII' that he bas had enlisted service from. l 
February 1943 until 12 March 1944 when hens colllllissioned a second 
lieutenant upon completion of O.ttieers' Candidate School and that he 
bas bad active cmt7 as an otticer since the latter date. · 

. -
7. The court was legal~ constituted. No errors injuriously af-

fecting the substantial rights o! the accused were comnitted during the 
trial. For the reasons stated the Board o! Review is of the opinion that 
the record of trial is legally sufficient to support the findings of guilty 
at the Charge and its Specification am the sentence., and to warrant con
firmation thereat. Dismissal is authorised upon conviction of a 'Violation 
of J.rt:1.cle o.1War 61. · 

' 

/.,4,A,<4,,t,, .,£. ~1{ Judge Advocate • 

.E~~d,,~ ,Judge Advocate. 

- 3 -
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SPJGN 
CM 2619~ 

1st Ind. 

Viar Department, J.A.G.O., 2 3 AUG l9,# - To the Secretary of War. 

1. Hererlth transmitted for the action of the President are. 
the record of trial and the opinion 0£ the Board 0£ Review in the 
case of Secon~ Lieutenant Albert W. Hill (0-716008), Air Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and sen
tence and to warrant confirmation thereof. Based on the unanimous re
commendation 0£ the court £or clemency the reviewing authority after 
approving the sentence recommends that execution 0£ _the sentenc~ be 
suspended. I concur and recommend that the· sentence be confirmed but 
suspended dlring good behavior. · 

3. Inclosed are a draft 0£ a letter £or your signature, trans
mitting the record to the President £or bis action., and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 1d.th approval • 

.. 
Myron C. Cramer., 

Major General., 
The Judge Ad:vo cate General. 

3 Incls. . 
Ind 1 - Record 0£ trial. 
Incl.. 2 - Dft. of ltr. ,for -· 

sig. Sec. of War. 
Inc1·3 - Form 0£ Executive 

action. 

(Sentence confirmed but execution suspended. G.C.M.O. 486, 
9 Sep 1944) 
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WAR DEPARTMENT 
A:rmy Service Forces 

In tm Office of The Judge Advocate General 
Washington, D~C. (81) 

SPJGQ 
CM 261031 

l 8 AIJGf944 
UNITED STATES FIRST ilR FORCE 

Trial by G.C.M., convened at 
) Iangley Field, Virginia, 19 

Second Lieutenant mVING ) July 1944. Dismissal. 
BRA.SLCMSKY (0-712488) , ) 
Air Corps. ) 

l 

. OPINION ot the BOARD OF REVIEW 
GAMBRELL, FREI:>mICK and ANDmsoN, Judge Advocates. 

1. The Bo&zd ot Review bas exa,min~ the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the .following Charge and Specifi
cations 

CHARGE1 Violation ot the 61st Article of War. 

Speciticat1on1 · In that Second Lieutenant Irving Braslowslcy', 
Air Corps, Section E, lllth krrrry- Air Forces Base Unit, 
having bem advised that he was at his last station and 
might, at any tim~, be ordered for overseas shipnant, 
did, without proper leave, absent himself i'rom ·his sta
tion at Iangl.ey Field, Virginia, fran about 24 June 1944 
to about 2 July 1944. 

Upon motion oi' defense counsel the court.struck out oi' the Specii'ication· 
the words "having beEll advised that he 111as at bis last station and might, 
at any time, be ordered for overseas shipnent•. The accused pleaded . · 
guilty to and -.as found guilty of the Charge and the Specii'ication as. 
amended. No evidence of any previous conviction was introduced at the 
trial.. He "WaS sentenced to be dismissed the service of the United States,· 
to forfeit all pay and allowances due or to become due, and to be cm
fined at hard labor at· such place as the reviewing authority ma.y direct, 
for a period of l¼ years. The reviewing authority approved the sen- . 

, tence, remitted the fcr.t'eitures and ccnfinement imposed, reconmended . 
that the aantEnce to dismissal be suspendedj and forwarded the record 
·of. trial for action under Article or War 48. 

https://Iangl.ey
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.3. The pertinent evidence for the prosecution shows that acC11Sed 
at the time of the occurrence hereinafter ·rel.ated ias a Secc:nd Lieu
tenant :in the military service of the United States, DlElD.ber of Section 
E, lllth Anny- Air Farces Base Unit stationed at Ia.ngley Field, Va.(R. 
S, ll). The _amended morning report of that organization as evidenced 
by a certified extract copy thereof admitted in evidence with011t objec
tion (R. 9-10, Pros. Ex. 1 and 2), shows that the acc:o.sed 11&1!1 absent 
without leave from his organization fran 1900 24 Jline 1944 to 1500 2 
July 1944. 

4. For the defense 2nd Lt. Ira J. Block, a· JllElllber of the same or- . · 
ganizatiai as the accused, testified that he had known the accused since 
October 194.3; that he ha.d gone through advance navigation school a!ld 
replacement training with him as a roannate; that accused did not smoke 
or drink; that he had been an "abo~average11 student; and that he was 
the •nicest fellow• that he had lmown in the· Ar'tq (R. 14-16). 

Mrs. Ruth X. Braslpwslcy", to whom accused had been married for 
four months, testified that she am the accused had been living together 
in ·Newpart News, Virginia, until 24 June 1944. In the preceding .&.pril 

·she bad packed and sent all of the accused I s 11:Lnter clothing to her home 
· in NEIW' York. He had recpested her to go home and get them, bu.t she ha.cl 
·refused to go alaie. She cried and had a tantrum and the accused, after 
an unsuccessful attanpt to obtain a leave, finally gave in to her and 
on 24 June 19~, acc~ed her to her parents• home 1n New York. There 
she persuaded him to st.a,.- for a· f ffff days because she did not want to 
return to Newport N81f8. They arrived in New York on Sunday (25 June) 
and stayed um.11 Tuesda,.- (Z7 June), when they returned to Richmond, 
Virginia. At Riehm.aid.a. 11it started all over again"", and they argued 
for several days before he finally decided that ht would return to 
Iangley Field, even if she did not accanpany him_(R. 16,_17, 18). 

Having been advised of his rights, the accused elected to be 
B11'orn as a witness in his own behalf. He testified that he had enlisted 
in the A:rtrq when he was 19 years of age. .He believed that he was a good 
navigator am -.nted to go overseas. en 24 June 1944, after he had made 
several unsuccessful attempts to get a three-day pass, he went home with 
his wife to pick up his clothes. He knell' that there would not be time 
to have them sent b7 mail and his wife, who had been siting far four 
hours in the Post Exchange wbile lie attempted to get leave, ,as &ngr;r 
ani refused to go hane with~t him. Finally, he went with her to avoid 
:tllrther argument, thinking that he ll'OUld be back in time. They lei't the 
field ab~t 1700 (S!l.turday, 24 June 1944) and he ha~ intended to return 
Monday morning (26 June 1944), but his wife 11B.nted to stay another da,.
and they did not leave New York until. Tu.esday (Z7 June 1944). The7. had 
another argument en the train, and in view of the fact that he was · 
already absent rlthou.t leave, and, since he did not ,nmt to leave his 
'Wife llhile the)" -were •on the 011ts", he saw ho harm in spesnding another 
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day or. so trying to make up. He attempted to make up nth her l'lhlle 
they stayed at Richmond, but finally decided that he could not sta.7 
&D3' longer and told her that he was returning to Ia.ngley Field (R. 23, 
24, 25). . . - _ 

s. The evidence introduced by the prosecution and the legal ccm
i'essicn of .the accused evidenced by his plea of guilty established that 
the accused did,· as c:t:arged, absent himself from his station at Iangle7 
Field, \tirginia without proper leave i'ran about 24 June 1944- to about 
2 July 1944. No further discussion of the testimony or evidence is : 
deaned necessary. , 

6. Attached to the record was a recomendaticn for clemency, to 
the extent o:t remitting the sentence o:t coni'inement, si1?11ed by. nine of 
the eleven members of the court. There was also attached pleas of 
clemency of bro fellow officers and the defense counsel. The reviewing 
authority "in view of the recamnendation of' the court £or clemency", 
recOllll18Ilded. that the execution of the sentence to disnissal be SUSJ,)ended. 

7. The records of. the War Department show ·the accused to be 2l 
years of age, having been born 0£ Russian parents in Newark, Nalf Jersey, 
en 28 February 1923, He atten:ied and graduated from high school. He 

·was also a student in :&lgineer:1ng for cne ·year at New York University. 
He enlisted in the service 28 September 1941. Ch 26 February 1944, 
having satisi'actoril.y completed the prescribed course of instruction 
in Ur Corps Navigation, he was commissioned a second ~-ieutenant in the 
.li.r Corps. His permanent heme address 1a Bradley Beach, Nell'. Jersey. 

8. The court was legally constituted. No errors injurious~ at
.fect:ing the sli>stantial rights of the accused nre committed·during the 
tr:ia.l. In the opinicn of the Boa.rd o.f Review the record of trial is 
legally sufficient to support the· findings and the sentE11ce and to -.a.r
ra.nt confirmation of the sentence. A. sentence of dismissal is authorized 

· upcm conviction of a violati.on ot Article of il1.r 61. • 

{Lt,/,.,. )fi,,~ Judge JdvooaW. 

~ , Judge Advocate. . . 
~ {2~ , JudgoJdvooaW. 
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,,, 

1st Ind. 

War Department, J.A.G.o., 1 . S~P J9,44 - To the Secretary of War. 

1. Herewith transmitted a.re the record of trial and the opinion 
of the Board of Review in the case of Second Lieutenant ·Irving Braslowsk;r 
(0-712488), Air Corps, 111th Army Air Forces Base Unit, Langley Field, 
Virginia. 

2. I con~ur in the opinion of the Board of Review that the·record 
of trial is'legally su.f.'ficient to support the findings and the· sentence 
and to warrant.confirmation of the sentence. I.n view of the recommend&

. tion of the court for clemency and the recommendation of the review:mg 
authority that the sentence to dismissal be suspended,! recommend that 
the_ sentence be confirmed but suspended during good behavior. 

3. Inclosed .are a draft of a letter for your signature, transmit
ting the record to.the President for his action, and a form of Executive 
action designed to carry·into effect the above recommendation, ~hould 
such action meet with approval. · ·

~c.:ame~~~~------•-- --
, Major General, · 

• The Judge Advocate General. 

3 Incls. . 
1-Record of trial.: 
2-Dft. ltr. sig. of S/H. 
3-Form of action. 

(Sentence confirmed rut execution suspended. G.C.M.O. 514, 
26 Sep 1944) . 
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reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

J. The prosecution introduced·competent evidence to prove that 
on 2i•y•~~~d~~ :tqom~p,-o~,~•• c~~~n• 
ordotiel\H~;nb;m.atd ~~1P,d it{rct!E[':)Rql&i~~~lo/111,PlMJI~µ 
Georgeu(i. ebl-t8J~~Elll4erfohesu3Jto~118'~•tOO4-Q fll,no, 
Proi1t~et'al\t> ij[i pBJv ~moedsi&tNeaobj1,~~~-w•s •19 
new .tejp.)~a~c;q.u'8gOWaa~~Gl jo ~{TllBt~~ntefie~ eq1- 01,. 
( Inf~~~nHi ~iltdptq.~qhjis e:qqJtJOrt~~t1o•~~~§q1-
or~q.~1,d\tl~\aJpt-nL\~iJ'Clll$>~J(n9pn¢J9J-~• ~• ett1-
alt21-~p8R}ie.z At~~DlS~SCW' ~~• arr.b~ei,-.1'.l(J~jlP.IO& 
1944JI~~diraa:~ffl"b80~~~~.t~ - JO. UOl1-"8:>"J:Jl000$ at{'+ O,t . . ., 

4. The def'ense intx-~ct]llrl'1<"'1):lc!~~\b:itC~r~~n entered 
into by' ~Wcf~~ ~~.q:I'+1ihfJ~<S>p.$1l~stlffl; accused 
was a ~ a:6pµasi¢n~ctk-~ ~t:ah~~ in South 
Dakota. A~- mq:nms ~~pi~~~ tl'l:t't§®oo>lVIC><t!h early 
1944 after .-hat00Ef~4Ml'Etf,ap&a:,i ~ ~ cUt~llslt:t~ 1':ittk>n>ome 
person otl'.¥1rl~~ ~<i>~~~.J»Igr~lllt~te woman, 
and ther~~~~~~4M 11b.-*OQO child of 
which ~q_~asur ,Yl~olpp ~i~~ ~q{ev~~ the 
Pine Ridge Indian Reservation in June 1944 and on 9 June 1944 he sent 
a telegram from Rush-,~;i:cN~, 'l:!tlc8~tlml:':lr.~Ofi\le~niis 
new station statinga ".lm on rq way delay unavoidable" (R. 19, 20; Def. 
Exs. 1, 2). :uo11--eo1J 

-t~eds ptre eS~tnto ~•onoJ et{'+ uodn pei.z~ s-ea pesnoo~ 8t[l •i 
Arter accused's rights had been f'ulJ.y- explained to him he 

elected to take the i,tand and give sworn tes~it)i ~~~EM.t 
He told:i-:pi"~jm-ti\-pd~ ~qtid~~<b~Ual~~ 
t're~ t1tP M.irp~~EaA&\~ i.tc:q-,~ ,Jdl~1ffltt c~alled 
to attend the reservation school, ot the severe punishment meted out to 
violators of the school's regalat1ons, ot his completion of the high 
school course ~-iwh!Pf~laj;~~~g•. In 
1935 and 1936 he parti~ jJ1 ~@~~ ~ Training program, . 
attending camp both summers. In 19/IJ he enlisted in the Enlisted Reserves 
and was one or the original fouiiders ot a State Guard unit established 
on the reservation in 1941. In 1942 he was called to active service 
(R. 11-15). •t-ess'Pls-i:a · c •.l..t1-tre.ra1 
. "7'16t -':1-Sn3ny ? 'paat.l..t"BW: ( '(?Z0C2Ct•0) T!fl83.']IlW 

'ep-eai4,croyadr~dl,~l:xpa marriage ~n ....,ECIJtJD~C!lm.>IISld 
or ~Amnle'~~afq~tl;r aged 4 4 and 2 years. In May 1943 
he visited hh wife and children after( obtaining his cblamission in the 
A.rmy. IncS9Jt$~1943 his wife wro~ him she wished a divorce and 
r.J:~~~ tmo.a.~or her t'eque.tti ,t l'1 »"4~l9/14 !il11le 
on leave he visited his te.mily- and was Wormed his wife was pregnant 

· as a result .Clf.f~f8Wions with a construction worker • .Ap~~ WO 
VVb M>l'dS 

"0 •a 1tIO~trp.IS'8A\
(~8) '[&.Iet:90 BlaooApy ~pnr eq,t Jo eolJJo et[i UI 

S80~0.!{ 80"!=A.I8$ .lm.ty, 
J;,.~d:S:CT b.TYM 

https://80"!=A.I8
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1n Feb1'1l&r7 1944 a divorce was obtained in an Indian court. .lltbough 
he married a. white woman soon thereafter, he brooded over the disgrace 
he considered his first wife had brought upon him. J.ccuaed visited the 
reservation in June 1944 af'ter leaving Fort Bragg tor Fort Meade, at
tempted unsuccessi"ully to obtain custody~ his children, discovered 
his first wife bad given birth to an illegitimate child and then 
started vengefully in pursuit of her paramour traTelling to Minnea• 
polis, Chicago and Detroit. J.ocused stated he finally came to . 
his senses in Detroit and thereafter proceeded to Fort Meade (R. 15-
19). -

The defense also introduced a qualif'ied ez:pert on anthropolou 
who testified that f'rom his research into the Indian character and 
psychology-, particularly that of the Pine Ridge Indians, he had be
come convinced that the Sioux were still hostile and bitter toward the· 
white man to whom the Indian attributed his present unsatisfactory 
situation of' being something less than a white man yet being forced to 
absorb the white man's customs and abide by his regulations. As the 
result of' their frustration complex these Indians developed a self
restraint and a stoical reserve to conceal their feelings. However, 
such salt-repression could not be practiced continuousl7 and their'pent 
up emotions were subject to explosion it touched off by a final, un
bearable insult. He stated that under tribal law a matter of adultery
would be settled violentl7 between the families involved. He admitted 
the prowess and courage or the Sioux as warriors. He further observed 

· that it an Indian discovered his wife bad been unf'aithful with a white 
man bis tribal heritage with its ancient lore might well f'lood his 
mind with a desire £or vengeance and·explode his controlled emotions. 
For an Indian to obtain a commission 1n the United States Army was · 
undoubtedly a high honor in the eyes of' the tribe and its loss would 
be a definite disgrace. This expert admitted that the Indian marries 
and divorces easil7 under tribal custom, particularly in a tribe 
sociilly demoralized to the extent true of' accused's tribe, but that 
divorce would' not assuage the Indian's desire tor personal revenge 
upon the individual responsible tor~ disruption ot his domestic 
affairs (R. 21•28). · 

~ 

He was further of the'opinion that a Sioux whose emotions would 
burst bounds under stress of the events here present could probably not 
be safely entrusted with a position calling for a.high degree of per-· 
sonal responsibility if permitted to remain 1n bis Indian society 
but that once separated f'rom it and 111oving only 1n the white man's -
society such an individual would act and-react as would a white man 
(R. 281 29). 

Accused received a rating ot excellent for the manner of' per
formance of' his duties from June 8, 1943 to December .'.31, 1943, a rating 
of very satisfactory f'rom then until April 23, 1944_ and a rating 
of satisfactory thereafter until June 8, 19.44 (Def'. Ex. J). 

;.3. 
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5. The evidence .f'Ully establishes that accused, a Sioux Indian, 
absented himself without leave from his organization from 10 June 1944 
until 15 July 1944. Apparently, from accused 1s testimony, his absence 
occurred when, in the throes of an emotional storm resulting from the 
birth of an illegitimate child to his Indian wife whom he had divorced 
because of her intimacy with a white man, he set forth upon a mission, 
not inconsistent with the temperament and custom of' the Sioux Indian, 
to avenge the insult perpetrated upon him. The evidence fully sustains 
the findings of' guilty of the Specifica~ion and the Charge. 

6. The accused is about 28 years of age. He was a member of the 
Enlisted Reserve Corps from July 19,40 to October 1942, entered upon 
active military duty- on 10 October 1942 and on 26 May 1943 was com• 
missioned a second lieutenant. In civilian life he worked as a motion 
picture camera operator for some 8 years and also engaged in civil 
engineering. 

7. The court was legally constituted and had jurisdiction ot the. 
person and the offense. No errors injuriously affecting the substan
tial rights of' the accused were committed during the trial. In the 
opinion of the Board of' Review, the reoo:rd of trial is legally suffi• 
cient to support the findings of guilty and the sentence and to warrant 
con.f'irmation of the sentence. Dismissal is authorized upon a con• 
viction of a violation of Article or War 61. 

, Judge Advocate. 
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1st Ind. 

War Depar'bnent, J .A.G.O., 1 ... SE.\> ls44 - To the Secretary of Ylar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Lloyd ,T. Eaglebull (0-1320024), Infantry. 

2. I concur in the opinion of the Board of' Review that the 
record of trial is legally sufficient to support the findings of guilty 

· and the sentence and to 1'/8rrant confirmation of the sentence. The ac
cused was found guilty of absence without leave from 10 June 1944 to 
15 Ju'.cy 1944, in violation of Article of War 61. He was sentenced to 
dismissal. The accused is a Sioux Indian. By 2nd Indorsement from 
Headquarters Anrry Ground Forces Replacement Depot No. l, Fort Meade, 
Maryland, there ms received on 16 August 1944, copy of a warrant for 
the arrest of accused together with correspondence indicating that on 
16 June 1944, during accused's unauthorized absence and while drunk he 
committed an assault and batte;ry upon Verle A. F.arding, the operator of 
a liquor store in White Clay, ~ebraska, and damaged certain of his store 
fixtures when Harding refused to sell accused beer. By letter dated 
18 August 1944 from the same organization at Fort Heade, Maryland, it appears 
that on the night of 16 August 1944 accused, in the company of an enlisted man, 
also a Sioux Indian, was drunk and disorderly in Laurel, :Maryland. They 
entered an apartment occupied by. a Yrs. IJallonee and her daughter and 
after being ordered therefrom created .a disturbance sufficient to arouse 
the occupants of. the apar'bnent house. I reconnnend that the sentence be 
confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the. Pl-esident for his action, and a form of Executive action 
designed to. carry into effect the foregoing recormnendation, should such 
action meet with approval. 

~ Q.~-·--·--. 
. Myron c. Cra~er, 

Major General., 
The Judge Advocate General. 

6 Incls. 
1 - Record of trial. 

· '2 - Ltr tr Verla A Ha~ding dated 2? .Jun 44 w/incl. 
3 - Ltr fr Verle A Harding_dated 3 Aug 44. 
4. - Ltr fr AGFRD No. 1, date_d 18 Aug 44. 
5 - D.ft ltr .for sig S/W.
6 -· Form of action. · · 

(Septence confirmed. ·G.C.ll.O., 518,- 26 Sep 1944) 
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WAR DEPART1illHT 
.Arrrry- Service Forces 

In the Office of 'Ihe Judge Advocate General 
Washington, D. c. (91) 

SPJGN 
CM 261042 
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U N I T E D S T A T E ~ ) THIRTEENTH AIR FORCE 
) 

v. ) '!rial by G.C.M•., convened 
) at A.P.o. l/719., ll Hay

First Lieutenant fr.OB:tRT 11. ) 1944. Dismissal, total 
RUSSELL (O-ll0.2945), Com- ) forfeitures, and confine
pany c, 8l0th·Engineer Avia-) ment at hard labor for one 
tion Battalion. ) (1) year. Disciplinary 

) . Barracks. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, 5'YKES and GOLDEN, Judge Advocates 

l. The Board of Review has examined the record of trial in· the 
case of the officer-named above and submits this, its opinion, to 
The Jud6e Advocate General. · 

2. The accused was tried upon the follovdng Charges and Speci
fications: 

CHARGE I: .Violation of the 93d Article of War. 

Specification: In that First Lieutenant Robert vr. Russell, 
Sloth Engineer Aviation Battalion, did., at APO ?CR, 
from about 6 October 1943 to about Z7 December 1943, , 
feloniously embezzle by fraudulently converting to his 
own use, the sum of ~318.60, property of the Exchange 
Fund ~f the 810th Engineer Aviation Battalion, entrusted 
to him by the Commanding'Officer, Sloth Engineer Avia-
tion Battalion. -

CHAri.GE Il: Violation of the 96th Article of War. 

' Specification 1: In that First ue·utenant Robert 1;. Russell, 
810th Engineer Aviation Battalion, did, at APO 7(:/j, from 
about J January 1944 to about 6 January 1944, attempt to 
embezzle by converting to his own use the sum of $24!3.20., _· 
the property of the 810th Engineer Aviation Battalion., 
entrusted to him by the Commanding Officer, Sloth Engineer 
Aviation BattaJ.ion, in that he sold beer in excess of the 
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established retail price and o~ charged himself with 
t,.~e proceeds of sales at the established retail price. 

Specification 2a In that First Lieutenant Robert w. Russell., 
Sloth Engineer Aviation Battalion., did., at APO 502 and 
at APO 7(1:}., from about 22 May 1943 to about l4 Januar,-
1944, grossly neglect his duties as Exchange Officer., 
·a10th Engineer Aviation Battalion, in consequence of 
which he lost the sum 0£ $1474.05, .property of the Ex
change Fund, Sloth Engineer Aviation Battalion. 

Specification 3a In that First Lieutenant Robert W. Russell, 
810th Engineer Aviation Battalion, did, at APO 502 and 
at APO 7(1:}., from about 22 Mey 1943 to about l4 January 
1944.,·grossly neglect bis duties as Exchange Officer., 
Sloth Engineer Aviation Battalion., in that he £ailed 
tQ require cash receipts to be turned over to him dail:.Y, 
failed to supervise the purchase and receipt of merchan
dise by the exchange., £ailed to require the exchange 
steward to prepare a daily report of sales., and failed 
utterly to supervise the retail activities of the ex
change. 

· The accused pleaded not guilty to all Charges and Specifications and 
was found guilty of Specification 2 of Charge n., •except the words 

· •the s~ of $1474.05', substituting therefor the wor~s 1a sum in _ 
excess of $1000.00,•• and guilty of _all other Charges and Specifications 
as alleged. ·-. He was sentenced to be dismissed the service., to. forfeit 
all pay- and allowances due or to become due, and to be confined at 
hard labor., at such pl,ace as the reviewing authority might direct,for 
one year. ·The reviewing authority approved the sentence and forwarded 

. the record of. trial for action under Article of War 48. The Comrnand1ng 
•. General, South Pacific Area., confirmed the sentence, designated the 

United State·s Disciplinary' Barracks, Fort Leavenworth., Kansas, as the 
place of confinement., 1l'itbheld execution of the sentence in accord with 
the provision of .Article of War SO½, and fonrarded the record of trial • 

: to The Assistant Judge Advocate General, Melbourne, Victoria, Australia. 
Before final action under Article of War 5~ could be· taken the con
firming_ power .vested in the C0m1ttanding Genera1, South Pacific Area, 1r&8 

term:1n&ted. _The Assistant Judge Advocate General accordingl.y forwarded 
the record of trial to this of~ice for action under Article of War 48 • 

.3. The evidence for the prosecution shows that the accused was _a 
'pl~toon leader 0£ Canpan;r c;. Sloth Engineer Aviation Battalion, _,nd • 
•a member of the special court-martial• (R. 14, ~, 54, 81)~ Br . 
Special Order _No. 34 he was on 19 April 1943 appointed Post Excbange 
Officer in •addition to his other duties• (R. 6; Pros. Ex. l):. The .· 
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Battalion was then stationed at APO 5021 but, 11at the end of the month 
of Mayu, it was moved to APO 709. None of the stock of merchandise 
at APO 502 was_ .taken to the new station (R. 37). 

At APO 709 the Post Exchange was housed in a pyramidal tent 
sixteen feet square. Purchases were made at a window cut in one of 
the sides. Behind it and at a distance safely beyond the reach of 
pilferers was a counter on;-v;bich the various articles offered for sale 
were displayed. All unopened cases and cartons of merchandise of the 
Exchange were stored in the tent. AdditionaJ.· space was·used only on 
one occasion (R. 23, 150). 

The actual operation of the Exchange was entrusted by the accused 
to Corporal George i1. Dillard, Private First Class James A. McMichael, 
and Private First Class Dee Goosby (R. 38, 71, 100, 114). Dillard, 
who bore the title of Post Exchange Steward, had the responsibility 
of making aJ.l purchases at the Island YJholesaJ.e Exchange, of super
vising the sales, and of turning the proceeds over to the accused · 
(R. 71). McMichael and Goosby were Dillard's assistants. They ac
companied him on his trips by truck to the Wholesale Exchange, checked · 
the incoming merchandise, kept the Post Exchange clean, and wa,j,ted on 
customers (R. 100, 114). The accused was present on the first two or 
three purchasing expeditions to the \7holesale Exchange and at the 
•check in• of the merchandise then hauled back to the/ Post Exchange 
{R. 71, 100). Thereafter he never again gave his personal attention 
to the replenishment of the Post Exchange stock. Instead a milileographed 
form was prepared stating that •I authorize Corporal Dillard to make arr:, 
purchases he deems necessa.ryt'. Both the accused's and Dillard's signa
ture were subscribed thereto. An executed copy of the form was left 
at the 'Wholesale Exchange with each purchase (Pros. Ex. 33, p. 3). No 
maximum as to the amount of merchandise to be acquired on each trip was 
fixed by the accused. Dillard was authorized_ to buy as much as the 
Wholesale Exchange would sell to him:, the only limit imposed upon him 
being •the strength of the outfit- (R. 72). 

Allegedl.y because of' the pressure of his other duties the accused 
was never present at the check;i.ng in o:t merchandise after his initial . 
two or three trips to the Wholesale Exchange.· He never complained to 
the Exchange Council or to the Commanding Officer of the Battalion,·nor 
did he ask to be relie~d of his position as Eicchange Officer (Pros. · 
Ex. 33, p. 3).. .A.bout- two or three,times a week he would visit the Post 
Exchange. He was rarely present at closing t~e (R. 73, 101)._ 

All pur~es· from the Wholesale Exchange were made on credit 
(Pros. Ex. 33, p. 3). Iimnediately after the unloading of the truck, 
Dillard would bring the invoices covering the day's delivery to the 
accused, who would be waiting to receive them at his quarters (R. 72, 
.81-82). '.I.he matured bills o:t the Post Excha.n6e were always paid by 
Dillard, but the accused determined imich or them should be satis£1ed, 
prepared the appropriate voucher form, and supplied the necessary 
funds (R. 73, 811 f!"/). 
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The money used was_derir~d.ei-t;her from the operations of the Post 
Eicchange or f'rom the sale or beer to the canpanies comprising the 
Battalion (R. 16, 21, 28, .36, 63, 66, 74). Some beer was available 
to individual purchasers at the Post Exchange, but the greater portion 
or it was distributed directly to the companies (R. 30-31, 78-79, 101, 
115). These latter transactions and particularly the collections 
incident thereto were handled exclusively by the accused (R. 16, 211 
28, 63, 66, 79). 'I 

Dillard usually turned over the proceeds of the Post Exchange to 
the accused every three. or four days. Sometimes Dillard delayed as long 
as a week (R. 74). When the Post Exchan6e was !irst opened, he had 
been required to !ile daily reports. The accused soon decided that he 
would prepare these himself and directed that Dillard simply note the 
total of each day• s sales on •a slip• (R. 84, 87 ,. 96-C/7). On this 
rudimentary record would be noted all of the cash receipts with the 
exception of $15.00 to $20.00 in silver retained for change (R. 75, 
84-85). No receipt was given to Dillard for the money turned in by him 
(R. 75)". On the other hand the accused had no assurance that the sums 
received by him accurately reflected the operations of the Post Exchange. 
He l!i:Ccepted • ~ • Dillard1s word for it as having been the amount o! 
sales• (Pros. Ex. 33, p. 4). At the end of each month Dillard would 
be required by the accused to sign !ormal daily sales slips for every 
day of business. Dillard would comply without then knowing whether 
the, amounts of the sales were correotly_represented (R. 76). As a matter 
of fact the figures were frequently •adjusted• upon the direction of 
Captain Ralph H. Sudekum, the president of the Exchange Council. Des-
pite a permissible leeway either by way of overage or shortage not 
exceeding 1%, he insisted that the monthly statements of the Post 
Exchan6e _balance out perfectly. 'Vihenever slight shortages or dis
crepancies were discovered the accused would be ordered to make up the 
difference out of his own pocket. Since the increased cash resulting 
from the payment of the surcharge resulted in an unbalanced acco1mt, he 
would correct the condition by •adjusting" •daily sales• (R. 47-48, 
57-58, 60). 

The prices of merchandise offered by the Post Exchange were re
quired by- the Exchange c·ouncil to be the same as those listed··1n the 
invoices issued by the Island Exchange. Dillard normally complied 
with the established procedure ~ut deviated -frcm it upon instructions 
from the accused. In Dillard's own words, •I would go by the prices on 
the invoices, _unless I was ordered to change them" (R. ·55-56, 73; Pros. 
Ex. 33, p.5). No price list was publicly posted by him for examination 
by- customers, nor were the individual articles marked or tagged. A 
price list in his own handwriting was, however, kept on th$ counter •in 
the back of' the Exchange• for the use of' }4s assistants (R. 38, 52-53, 
57, 73, 77, 100-101, 114, 116-118, 120). Changes directed by the ac
c_used were not noted on this private document (R. 118). 
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All of the.deviations from the prices set out in the invoices 
/ were increases. During the period between 15 September 1943 to l4 

Janua.ry- 1944 the accused ordered increases in the prices of •a host 
of items•, including candy, cigars, ,soap, mirrors, handkerchiefs, and 
shave sticks (R. 73, 77-78, 95,. 102, ll5-ll8, 130). More important than 
any other one of these markups, so far as the volume of excess return was 
concerned, was that on beer. The authorized·selling price £or American 
beer. was ten cents per unit and for Australian beer fi!teen ·oerits per 
quart bottle. Under the accused 1s management the_se charges were 
increased to fifteen cents and twenty-five cents respectively. Between 
4 October and 27 Tucember 1943 direct sales of beer by the accused 
solely to company funds, as distinguished from individual patrons of the· 
Post Exchange, resulted in unauthorized excess receipts of $318.60 (R: 16-
19, 25-28, 35-37, 42, 79, 102, ll5, 122-129, 146-147; Pros. Elt. Z7). 
No part of this sum was renected on the records for which he was 
responsible {R. 136). -

Sal.es of beer over the coupter· of the Post Exchange to individual 
purchasers produced a probable excess return of another f.4,21.50 (R. 
129-130, 134). The overcharges made in pursuance to the accused's 
instructions an other items sold b7 the Exchange have been estimated 
at $409.40 (R. 130-134). None of the excess proceeds collected were en
tered on. the books of the Post Exchange (R. 134-135). 

In October of 1943 Dillard was told by the accused •that e were 
over and the money that·we were over he was going to save to cover it 
we had any losses• (R. 79). This was a misrepresentation, £or, despite 
the over-charges there was never aey surplus (Pros•. Ex. 33, P• 25). 
On the contrary subsequent to the slight discrepancies al.ready mentioned -
several substantial shortages developed. ·At the end of November 1943, ■when 
records were submitted to the Island·Poat Exchange to be audited•, a - · 
deficiency of $68. 65 was discovered. The Exchange Co1mcil met and recom
mended that the accused p~ the sum 011t of his 01IIl funds. He subse
quently informed Captain Sudekwn that he had complied (R. 39-40, 49-50). 
Toward the •last of December• he spoke to Dillard for the first time 
about ·the matter. After this conv~rsation, Dillard looked through an . 
envelope in which he kept money, forms,.and invoices and·found an in- · 
voice in the sum of $500 whi~ he had previous'.cy overlooked. He i:m
mep.iately delivered it to the accused. Its addition to the other 
liabilities of-the Exchange revealed a considerable shortage (.a. 41--42, 
88-89). An au.di t of the Post Exchange I s accounts was ordered. When can-
plated, it showed that the gross profits which $ould have .been realized 
by the Exchange between 22 May- 1943 andl4 January 1944 from normal sales 
at prices fixed by the 'Wholesale Exchange was $1230.64. The gross pro-. 
fit actually reported was $713.39 or $517.2.5 less than the amount which 
should have been collected. This deficiency, coupled wi.th the excess 
charges for Elcchange items of $421 • .50 and $409.40, indicated a total 
shortage of i1348.l5 (R. 140). This was exclusive of the overcharge' 

· amo1mting to $318.60 accruing from beer sales direct to company- funds. 
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Bei'ore the audit was tmdertaken the accused on 3 January 1944 sold 
another 4464 unit's of American beer to company ftmds at i'ifteen cents 
per unit. The ,unauthorized return over and above the ~stablished price 
aggregated $24.3.20 (R. 147-148; Pros. Ex. 28). Some 1020 oi' these units 
were purchased by Company A which' was under the command of Captain Sude
kum· ( R. 34., 42; Pros. Ex. 28). Jjpon learning of the transaction., he 
inmediately obtained a refund or five cents per bottle., or a total of 
$51.00., for his organization. A new voucher was prepared showing the 
sale to Company A to have been at a price of ten cents per unit (R. 4.3., 
64., 6b-67., f.$-70., 148). In the course of a conversation with Captain 
Sudekum the accused stated that his purpose in fixing the price at 
fifteen cents on .3 January 1944 was •to make up the shortage• brought 
to light in December by- Dillard (R • 42). · At the pre-trial investiga
tion he admitted 1;.hatt 

•I did raise ·the prices on beer 1n January and retained 
the overcharge to help pa:y for the losses.I was going to have 
to make upll (Pros. Eic• .3.3., p • .32)~ · 

The overcharges collected £ran the other companies were set aside 
with a view to their repa;yment. · According to Captain Sudekum., •I· 

· had the extra nickel .per bottle placed in an envelope for each com- , 
pany., to be refunded to the .company funds• (R. 42). In connection with these 
reimbursements no new vouchers were executed (R. 147-149; Pros. Ex. 28). 

The ·accused was unable to offer any definite explanation for the . 
lack of an overage which should have resulted from the excess prices 

·charged (Pros. Ex • .3.3, p. 16). At the pre-trial examination he testified 
as followsa · ~ ' 

•Q. In spite of these overcharges that came about 
through increased prices over the selling price taken into 
the merchandise accountability, your merchandise accountability 
statement each month balanced out to zero, can you account 
for that? • 

•A. · Just as I explained in the first of this investiga
tion .that n fo'Wld that we were a few dollars short and I 
would make up the discrepancies :tran my pocket to satisfy the 
Council. 

•Q• . Did you feel at any time that inasmuch as you had to 
. i:nake up shortages.,· that you were entitled to any overages? _ 

- . .: ! l 

- •A.~ ..· Yes., I wondered about that• (Pros. Eic.. 331 p. 25). · · • 

He· volunteered the ini'onna.tion that D:JJJ-rd and McMichaal gambled 
(Pros •. EK.. 331 p. 28). · · .. 
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At the trial Dee Goosby, whose net pay every month as a Private 
First Class was $57.12., admitted upon cross examination that :in December 
of 1943 and in January of 1944 he had sent money orders in the respective 
sums or $150.'oo and $200.00 to his home in the states (R. 105, 112). 
These sums were not derived. from any form of gambling. When pressed to 
account for their source., he stated that ha had purchased cigars from 
a Marina at $10.00 a box ~d had resold them to his fellow soldiers 
.at the price of •3 for a dollart' (R. 106). Others •throughout the can
pa.n.y9 were engaged :in the same business (R. 120). The same cigars were 
sold by the Post Exchange for ten cents each, but the quantity which 
the individual soldier was.,Permitted to purchase was limited to three. 
The •only time /pae Goosblf ,•rould sell cigars to men in /jiii] company 
was llhen cigars were out of the PX• (R. 106-112). He denied ever having 
taken any of the merchandise in the Post Exchange (R. 112). 

4. After being apprised of his rights relative to testifying or 
remaining silent., the accused took the stand on his own behalf. The 
only other witness called by the defense was Second Lieutenant Seymour 
Bobins. He had been appointed to succeed the accused as Exchange Offi-' 
cer on 26 December 1943, but, upon learning of the shortage llhich had 
been discovered that month, refused to undertake his designated duties 
(R. 158). Around 29 December 1943 the two 1!18n had a conversation. '· 
Bobins suggested that, · 

•inasmuch as {J;n.e accusei' was short in his aceo,mts 
that we could make it up - that ha could make it up
it we added a price to the beer. I figured adding 5¢ 
to the beer. At that time r" believe he had about a 
hundred cases of beer for issue, and I figured that 
would be a wq or making up about $120.00- (R. 159). 

\ 

Since they themselves lacked the authority- to carry this scheme into 
execution, Bobim added that the approval of Lieutenant Colonel Cranmer, 
the Commanding Officer, should be solicited (R. 150). Subseqtient4" 
the accused represented •that he went up to see Colonel Cranmer-. The 
increase in the price. of beer was Bobins' 11brain child• and he was •soreytr 
(R. 160). · ~· ·. . 

The accused testified at graat length. Except ror the lunch hour 
he was absent from the company area and on duty a.s platoon leader !'ram 
7 :00 a.m. to 5:15 p.m. If he rushed., he would be in time !or the 
evening meal, llhich was served a~ 5145 p.m. The Post Exchange was open 
between 11:00 a.m. and 12:30 p.m. and between 4a30 p.m. and 6:00 p.m. 
(R. 161-162). Since he was always with his platoon, the accused was 
never in the Exchange •during an entire period of operation• but he had 
been present •possibly two or maybe three times a we~ (R. 162, l~.). · 

t 
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ae pemitted Dillard to make all of the necessary purchases in pur
~ance to AR 210-65 which authorized Exchanf;e Managers to perform that 
function (R. 163). Any changes made in the price list were without his 
knowledge (R. 165). The testimony to the contrary was •not accurate• 
(R. 188). He believed the proper charge for American beer to be fif
teen cents and for Australian beer twenty-five _::ents per unit. Not 
until January of 1944 did he learn that .American beer should have been 
sold for ten cents per unit (R. 168-169, 181). Unitl then he had relied 
without question upon the price he had received "from Corporal Dillard 
verbaliyt' (R. 165., 180-182). 

There had never been an overage in his monthly reports but there 
had always been at least slight shortages (R. 166-167, 173-174., 176). 
Although he had been compelled to make these up out of his own pocket, 
he had not attached any particular significance to them because he 
•knew the presia.ent of the council was wrong in requiringtr reimbursement 
from him (R. 182). 

Upon his appointment as ElcchaDge Officer he had been instructed 
with respect to the .forms to be used in reporting the operations of the 
Elcchange (R. 169). He had chosen to follow a procedure of his own. He 
had no way of checking to ascertain whether the BJllounts turned in by 
Dillard constituted the total receipts (R. 164). The daily sales re
ports prepared by the accused were carefully examined bl Dillard. They 
aceounted for all of the proceeds of the Elcchange (R. l!67., 171). The 
report for the last day of the month was an exception. The accused 
explained that : 

•In the event a short.age occurred in the Exchange during tqe 
period of a month; or-as in sane instances--a few days longer 
than a month, the president of the council felt that I was soleq 
responsible to make up any shortage that existed. He wanted his 
Merchandise Accountability to balance out to zero. By so being, 
and having been so demanded., I was obligated to put in that 
money to make up the difference of the Exchange so that the 
account would balance out to zerO" (R. 172). 

Another exception was revealed upon cro~s-examination as follows, 

•Q. I hand you Prosecution Exhibit 130 1., representing one of 
those slips which Corporal Dillard turned in to you:, and 
call your attention to the .fact that to the right of each 
daily sales BJ11ount-which are written in ink-there are 
certain penciled notations. 

•A. That•s right. 

•Q. Can you identify in whose handwriting those penciled nota-
tions are made? · 
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•A. Mine 

•Q. And can you explain why those changes were made? 

•A. 'l'he changes were made for the simple reason that ii; is 
not at all normal for a period of time-say 7 days-to 
sell merchandise and have all of the cash accounted for 
coming out to the even dollar, and had I submitted the 
report in that condition there would have been a kick 
back on it. 

n_Q. Then, in view of any change -which you made, v.ould you 
still say that your daily sales slips spoke the truth? 

•A. In view of this change? 

•Q. That's correct. 

•A. Well, the changes were verified by Corporal Dillard, and 
I can say that I still maintain they speak the truth in
asmuch as he knew where the money was• (R. 176). 

The accused had seen no impropriety in preparing records, which were in
accurate, for the signature of an enlisted man (R. 185). 

'lhe accused recalled his conversation with Lieutenant Bobins. The 
accused had attempted to contact Lieutenant Colonel Cranmer but had 
not succeeded. All of-the excess charges collected had gone into the 
Post Exchange Fund but were later deducted from it and set aside in , 
accordance with the directions of the Exchange Council (R. 168). None 

- of the other overcharges had been converted by the accused to his own 
use. They had all been deposited in the Post Exchange fund (R. 179)•· 

The accused has attempted to cover his shortages by depositing 
$1302.20 with Lieutenant Colonel Cranmer. Of this sum $192.20 rep~ 
sented the excess charges accru,ing from the sale of beer on 3 Jan-
uary 1944 and set aside for refunding by order of the Exchange Council. 
The balance represents the accused I s own money or money borrowed by 
him (R. 168, 190). 

5. The Specification of Charge I alleges that the accused did, 
•from about 6 October 1943.to about 'Z/ December 1943, feloniously em-· 
bezzle by fraudulently converting to his own use, the sum of $318.60, 
property of the Exchange Fund of the 810th Engineer Aviation Battalion,· 
entrusted to him by the Camnanding Officer, 810th Engineer Aviation 
Battalion•. This was set forth as a violation of Article of War 93. 
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•Embezzlement is the fraudulent appropriation of property by a 
person to whom it has been intru.sted or into whose hands 1t has law
fully come• (MCM, 1928, par. l49h). By virtue of his appointment as ·· 
Post Exchange Officer the accused became charged with the care and con
trol of all assets of the Post Exchange. He was primarily respon- · 
sible for their safekeeping .and preservation, and he was under a duty 
.to account £or them immediately upon demand by lawtul authority. · 

. , 

All sales of beer to company funds were made by. hi:m. personall:r · 
and by no one else. He alone was familiar with the ~tails of the trans
actions, and all of the proceeds came into his hands. Between 6 October 
and Z7 December 1943 he used his position of trust and confidence to 
impose and collect excess prices totaling $318.60 from the canp~ 
f'unds. This sum was not entered upon the records.~ the Post E:lt-. 
change or in any of the monthly statements prepared by him, nor ,ras ·it 
accounted for in any other way. Although the prodµct of his fraudulent 
scheme, it was an asset of the Post Eicchange, at least until claimed by 
its rightful O'll?lers. The accused had no right, title, or interest of 
a:ey' kind or .nature in or to it. · 

His failure t~ reveal its collection or to account !or it is in
dicative of a fraudulent and deceitf'ul purpose. Winthrop, ililitary
La:wr and Precedents, 2nd Editicn, p. 705, 11ell states, 

•The £act of the fraudulent conversion·in embezzlement 
may be evidenced • • • by the rendering of a false return or 
account in which the receipt of the mone,- alleged to have been 
embezzled, is omitted to be acknowledged, or in. which a 
fictitious. balance is made to appear ••••. 

Both of these symptoms of guilt characterize the accused•s conduct. 
It as he contends, he did not know the correct price of American beer 
until January of 1944, Tiby did he not show the entire price actualJJ" col
lected on the books of the Post Exchange? His concealment of the excess. 
clearly- bespeaks an intent to embezzle. ,,. 

The rep~nt of the overcharge does not oblitera.te the offense~·· To 
quote Dig. Op. JAG, 1912-1940, sec. 451 (_17):, · ·· ". · · · · 

• An officer in charge of trust i'lmds. who fails to res
pond with them or account for them when the:r are called far 
by proper authority cannot canplain it the natural PNSlmlPti<?n 
that he has made an::, ntll them outweights any uncorroborated 
explanation he may ma1ce; especially if his explanation is in
adequate and conflicting.·. The return of the amount o! the fund 
post litem motam is of no probative value, except aa 'an ad
mission that he was responsible for it. It doe.a not tend either 
to negative or to excuse the of.tense cJ.:iarged. CK 123492 (1918)•. 

,., 
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The allegation 1n the Specification that the'sum-in question was 
int.rusted to the accused by •the Commanding Officer~ 810th Engineer 
Aviation Battalion• is not supported by the evidence. The variance, 

' however, is of minor significance, and the words may and should be 
treated as ~lusage. The same problem has been disposed of as 
follows 1n Dig. Op. JAG, 1922-1940, sec. 451 (16): 

, •There was no proof that the company fund. had been entrusted 
to the accused 'by the regimental commande;r, Three hundred and 
eleventh Infantry', as alleged in the specific~tion, Charge I.
This, however, is immaterial, inasmuch as the accused, by 
T.f.rtue of his office as company conmander, is entrusted with 
the camp~ funds, and if the quoted words are eJiroinated it 
still,leaves the specification properly alleging the offense of 
embezzlement of the company fund by accused, and the record is 
.sufficient. CM 133226,(1919)•. 

The record is legally sufficient beyond a reasonable doubt to support the 
.findings of guilty ct the Specification of Charge I and Charge I. 

6. Specification 1 o.r Charge II alleges that the accused did •from 
_about 3 Ja:nuary 1944 to about 6 January 1944, attempt to embezzle by · 
eonverting to his own use the sum of $243. 20, the property of the 810th 
Engineer Aviation Battalion, entrusted to him by the Commanding Officer, 
810th Engineer Aviation Battalion, in that he sold beer in excess of the 
established retail price and only charged himself with the proceeds ct 
sales at the established retail price•. This offense was laid under 
Article of War 96. , 

Whether in pursuance to Lieutenant Bobina' suggestion for ob-· 
viating the existing shortages or in continuation 0£ the previous 
practice _of overcharging, the accused on 3 January 1944 sold 4464 . 
units o:r American beer to compan:y- :funds at a price 'Which was·excessive 

· . to the. en.ant o:r $243.20. o:r this SUl!l ~51.00 was re:t"nnded to Captain 
SUdekumts compan;y and the balance was turned over by the accused to 

· Lieutenant Colonel Cranmer :£or eventual. distribution to the rema.l.r:.ing 
- canpanies. · 

The accusedI s collection ot this overcha,rge was marked by the same 
fraudulent and deceitful motives as in the instances covered by the 
Spe_cii'ication ot Charge I. As noted in that connection, restitution of 
embezzled monies does not exonerate the offender. The application of this 

· basic principle 1VOUld warrant a conviotion tor the embezzlement ot the 
. $243.20. The Specification, however, alleges only an attempt to embezzle. 

Although an attempt to embezzle is not expressly designated as an 
offense under Article ot War 93, or any other Article ·ot War, it clearly . 

· involves a disorder or neglect to the prejudice c~ good order and mili-

- ll -



(102) 

tary discipline within the purview of Article of War 9~ which, histori
cally covers all •sins of commission or omission• not elsewhere made 
punishable: .See Winthrop, Iillitary Law and Precedents, 2nd Edit~on, 
pp. 722-7)). 'l'he conduct of the accused in charging and collectl.Ilg the 
excess sum of $243.20 clearly, therefore, constitutes an offense in 
violation of that Article. 

The omission of the wordsDfeloniou.sly11 and Ufraudulentlya from the 
Specification is not a material ev.or. •E;rnbezzleu is a word of art 
in which the connotation of fraud and felony is inherent. The record 
is legally sufficient to sustain the findings of guilty of Specification 
1 of Charge II. 

7. Specification 2 of Charge II alleges that the accused did 
•from about 22 May 1943 to about 14 January 1944, grossly neglect his 
duties as Exchange Officer, in consequence of which he lost the sum of 
$1474.05, property of the Exchange Fund, Sloth Engineer Aviation Bat,
talion•. Specification 3 of Charge II alleges that he did during-the same 
period •grossly neglect'his duties as Exchange Officer in that he failed 
to require cash receipts to be turned over to him daily, failed to super
vise the purchase and receipt of merchandise by the e.,'{change, failed to 
require the exchange steward to prepare a daily report of sales, and 
failed utterly to supervise the retail activities of the exchange•. Both 

• acts were laid under Article of War 96. ./ 

The administration of the Post Exchange by the accused was hap
hazard, illegal, and in defiance of established custom and usage. The 
forms "With which he was supplied upon his appointment as Post Exchange 
Officer were discarded by him. others more adaptable to his schemes of 
personal enrichment 'W8re substituted in their place. A corporal and 
two enlisted men were entrusted with duties vmi.ph should have been 
performed personally by the accused. The accounting system llhich Anrry 
Regulation 210-64 required all Post Exchanges to maintain was changed 
and manipulated to meet his nefarious purposes. The sales proceeds 
which should have been collected by him at the close of each day's 
business were allowed by him to remain in the hands of his steward. 

All in all, the accused display-ad a callous indifference to the. 
welfare of the Post Exchange and an overzealous interest in his -own 
personal and illegal gain at the expense of others. His neglects and 
his machinations combined to produce· a total estimated shortage of 
$1348.15. The court properly found him guilty of being responsible 
for the loss of •a sum in excess of $1000.oo■ instead of the larger 
amount set forth in Specification 2 of Charge II. · 

While Goosby may possibly have converted some ot the. Post Ex-· 
change 1s assets, the accused.cannot escape responsibility- for his own 
acts of negligence and fraud by attempting to diver~ suspicion and 
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blame to one of his assistants. He was under repeated notice that the 
affairs of the Exchange were being loosely run, and he took no correc
tive action. He cannot n?W be permitted to complain. 

8. The accused is about Z7 yea.rs old. The records of the War 
Department shovr that ha has been a Scout Master, a YMCA srrfmming 
instructor, and the assistant manager of the Lakeside Hotel Corpora
tion; that he had enlisted service from 25 March 1941 to 18 August 
1942; that he was commissioned a second lie~tariant on 19 August 1942 
and promoted to first lieutenant on 15 February 1943; that he has 
been on active duty as an officer since 19 August 1942. 

9. The court was legaJ.J.y constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the triaJ.. In .the opinion of the Board of Review the record of trial 
is legal.J¥ sufficient to support the finding~ and the.sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 93 or Article of War 96. 

- l.3 -
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SPJGN 
CM 261042 

1st Ind. 

War Department, J.A.G.0. 1 zOSE p 1944 - To the Secretary of War. 

1. Herewith transmitted for the action or the President are 
the record of trial and the opinion of the Board o:t Review in the 
case of First Lieutenant Robert w. Russell (0-1102945) 1 Company c, 
810th Engineer Aviation Battalion•. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legalJ.¥ sui'ficient to support the findings and-
sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and ordered executed • 

.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of . 
Eltecutive action designed to Carr"Y into effect the foregoing recom
mendation, should such action meet -.:i.th approval. 

Jeyron c. Cramer, 
Major General, 

The Judge Advocate General • 
.3 Incle. 

Incl 1 - Record of trial. 
Incl 2 - nrt. ltr. for sig. s;,r. 
Incl .3 - Form of action. 

(Sentence confirmed. G.C.M.O. 5??, 21 Oct 1944) 
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WA.,.~ DEPARTHENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C~ (105) 

SPJGQ 
CM 26]JJ47 )3 1 AUG 194:4 

UNITED STATES ) 86TH INFANTRY DIVISIOli 
) 

v. ) Trial.by G.C.M., convened at 
) Camp Livingston, Louisiana, 

Private JAMES C. DeANGELO ) Z7 July 1944. Dishonorable 
(33547239), Company A, ) discharge, total forfeitures 
311th Engineer Canbat ) and ccnfinement for 15 years. 
Battalion. ) Penitentiary. 

HOLDDlG by the BOARD OF REVI&V 
GAMBRELL, FREDERICK and .ANDER.Sal, Judge Advocates. 

1. The Beard of Review has examined the record of trial in the 
case of the soldier named above. 

2·. The record of trial is legally sufficient to support the 
findings of guilty of Charges I and IlI and their Specifications, and 
the sentence as approved by the reviewing authority. The only ques
tion requiring caisideration is -whether it is legally sufficient to 
support the finding of guilty of Specification l of Charge II as a 
violation of Article of War 93. 

3. Specification 1 of •Charge II alleges, as a violation of 
Article of War 93, that the accused forged a military furlough. 
Specification 2 of this Charge was withdrawn by the convening authority 
before the trial. Notwithstanding that Title 18, Sec. 132, u.s.c. 
1940 Ed., nakes it an offense to "falsely make, forge, counterfeit, 
alter, or tamper with any .naval, military, or official pass or permit, 
issued by or under the authority of the United States", it is the 
opinion of the Board of Review that a military furlough is not such 
an instrument as can properly be the subject matter of forgery within 
the contemplation of Article of Vfar 93. It is readily apparent from 
the definition and discussion of the offense ccntained in paragraph 
149.J., M.C.M. 1928, that the offense contemplated by this Article of 
war is forgery as known at common _law. A military .furlough is not 
such an instrument as "might operate to the prejudice of another", 
nor, if genuine, would it "apparentlY, impose a legal· liability on 
another or change his legal liability to his prejudice" (par. 149J, 
M.C.M. 1928). The Specification .fails to allege an offense in viola
tion of Article of Yia.r 93. but does.state an offense in violation of 
Article of· War 96. The o·ffense -alleged is not tmly to the prejudice 
of good order and military discipline but is also :in violation of 
the provision of the United States Code above refe_rred to. It is 
&pp!lrent that the accused has improvidently and through mistake entered. . 

https://Trial.by
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a plea of guilty to Charge II. Despite his plea. of guilty, the record 
of trial is legally insufficient to sustain the finding of guilty of 
this Charge. It is legally sufficient, however, to sustain the finding 
of guilty of Specification l of Charge II as a violation of Article 
of 1Tar 96. · 

( 4. Forgery of the furlou~ ccnstitutes a violation of Title 18., 
Sec. 132, u.s.c • ., 1940 E:l.., as above pointed out~ and the offenses 
alleged in Specifications 1, 3 and 5 of Charge III constitute viola
tions of Title 18, Seq. 317, u.s.c. 1940 Ed. The penalty provided for· 
a violation of ea.ch of these code provisions is a fine of not more 
tmn ea:>oo or imprisonment for not more than five years, or both. 
Since the acts of -which the accused ms been found guilty in the in
stances :indicated are recognized as offenses of a civil nature and so 
punishable by confinement for more than one year by statutes of the 

· United States, and the ccnfinement which has been assessed exceeds 
one year, a Federal penitentiary is properly designated as the place 
of ccnfinement (A.W. 42). · 

5. For the reasons stated above the Board of Review holds the 
record of trial legally insufficient to support the finding of gullty · 
of Specification l of Charge II as a violation of Article·of.Wa.r 93, 
but legally sufficient to support the finding of guilty of the Speci
fication as a violation of Article of War 96, legally sufficient to 
support the findines of guilty of Charges I and III an::i the Specfica
tions thereof,and legally sufficient to support the sentence. 

c.u~'l+H.Ack~ Judge Advocate. 

. Judge Advocate.

fJ.* £ ~ . , Judge Advocate, 

·- 2·-
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• 

1st Ind. 

SEP 5 1944
War Department, J.A.G.O., ':"' To the Commanding General, 
86th Infantry Division, Camp Livin~ston, Louisiana. 

1. In the case of Private James c. De.Angelo (33547239), Company 
A, 311th Engineer Combat Battalion, I concur in the foregoing holding 
by the Board of Review and for the reasons therein stated recommend 
that only so much of the finding of guilty of Specification l of Charge 
II be approved as involves a finding of guilty of the Specification 
as a violation of Article of War 96. Upon compliance with the fore
going recommendation you will rave authority to order the execution 
of the sentence. 

2. It is reconnnended trat a new action be executed designating 
the United States Penitentiary, Leavenworth, Kansas, as the place of 
confinement and omitting any reference to the United States Disciplinary 
Barracks. 

3. When copies of the published order ;in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the p.1blished order to the record in this case, 
please place the fj.le number of the record in brackets at the end of 
the p.1bllshed order, as followsa 

. (CM 261047). 

1eyron C. Cramer, 
Ms.jor General, 

1 Incl. The Judge Advocate General. 
_ Record of trial 





·,.AR DEPARI'.!1£NT (109)
Anrry Service Forces 

In the Office of The Judge Advocate General · 
Washington, D. c. 

SPJGQ 
CM 261062 18 SfP 19'4 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trial by G.C.~., ~onvened at 
. ) Morris Field, Charlotte, ~orth 

First Lieutenant FLOYD W. ) Carolina, 17 July 1944. Dismissal. 
SMITH (0-797922), Air Corps. ) 

OPINION or the BO.\RD OF REVIEW 
_OC~RELL, FREDERICK, and ANDEf::SON, Judge ~vocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge . 

. Advocate General. · · · 

2. The accused. was tried upon the following Charge and' Specifi- · 
cation: 

CHARGE : Violation or the 96th Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: In that First Lieutenant Floyd w. Smith, Section 
T, 346th AA.F Base Unit (RTU F), Harris Neck_Anrry Air Field, 
Townsend, Georgia, did, on or about 3 June 1944, at Municipal 
Ai,rportt Petersburg, Virginia, 19I'ong:i'Ully violate. paragraph 
16 a (lJ (d), AAF Regulation 60-16, dated 6 1Jarch 1944 by 

· flying a military airplane at an a_ltitude less than 500 feet 
above the ground. 

He :pleaded not guilty to the Charge and Specifications thereof'. He was 
found not guilty-of Specification land guilty or Specification 2 and 
of the Charge. r No evidence of acy previous conviction was introduced 
at the trial. He was sentenced to b_e dismissed the service. The re
viewing authority approved the sentence and forwarded the record of.trial 
for action under Article of War 48. · 

3. . The evidence for the pro1:1ecution may be summarized as follows: 

' 'I'he court's attention was _directed to Par. 16a (},) (d), Sec. II, 
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Arrey- Air Force Pegula tion 60-16 which read as follows: "?iin:ill!u.'!l altitu.de 
of flig t. :s:xcept du;ring take-off and landing, aircraft will not be o~rated 
below the following altitudes: 500 feet above the ground elsewhere than 
as specified above" (R. 4). 

A copy o:f Operations Orders No. 125, Sec. T, 346th AAF Base Unit · 
R'IU, Harris Neck, Georgia, dated 3 June 1944 -was introduced in evidence with
out objection (R. 4, ?ros. Ex. 1). It showed that the accused and Captain 
Duncan c. Ifyers were on 3 June 1944 ordered on a navigation training flight 
from Harris Neck, Georgia, to Washington, D. C~ and return. . ' 

The prosecution called as a witness Hr. George L. Kemp, Chie.f 
Airport Traffic Controller, Petersburg Municipal Airport, Petersburg, 
Virginia, who testified that about 18JJ, 3 Jime 1944, two P-4Q Army planes 
landed at the field where he was employed. OneWll operated by Captain 
Myers, the other by the accused. They made the landings because o.f trouble 
to the motor of the plane piloted by the accused. After the necessary 
repairs had been made he was in the operations tower at a height of· about 
20 feet and observed the two planes take off to continue on their journey 
to Richmond. He could not tell which plane was flo'ffll by the accused. 

· One was well in the air when the other took off. The first one to take 
off made a normal 'blrn and was starting on a dovmward lag when it headed 
back and dived toward the field. It came across the field reaching a 
minimum alti'blde of about _20 to 30 feet. When it reached a point about 
300 feet in front of the tower it pulled up into a climbing turn. Almost 
immediately thereafter the other plane came dol'lll and flew across the field 
at an altitude of 15 to 20 feet. He testified that he held the red light on 
the first plane when he was unable· to make radio contact until he pulled 
up and did the same as to the· second plane (R. 5-6). They did not fly 
;in formation until both were "headed for Richmond" (R. 9). 

AM 2nd Class w. K. Hambrick, U. s. Navy, a witness for the prose
cution, testified that he was working "on the line" at the Petersburg · 
Municipal Airport on 3 June 1944 and saw the two P-40 Arnry planes land 
and later take off. Immediately thereafter one and then the other plane 
re'blrned and new across the field at an altitude of 25 to 50 feet (R. 10-11). 

4. ·The accused having been advised regarding his rights to te~tify 
in his own behalf elected to testify under oath (R. 17). He related trat 
he enlisted in January 1942, graduated from flying· school 16 February 19431 
and after various assignments at training fields was sent to Harris Neck 
as an instructor. He had 964 hours and 55 minutes t~g time to his 
credit and 6oo or 700 hours ot formation time. In. accordance with his 
orders he took off on 3 June 1944 from Harris Neck on the first leg of their 
fiight to Richmond, Virginia. He was to act as leader for this leg. As . 
they approached Petersburg, Virginia, he developed motor troul,le. Captain 
Myers took the lead and ordered him to land there. They both landed and 
his motor was repaired. He stayed with his ship most of the time. Captain 
Myers told him that he had signed the clearance for both of them and that · 
they would fly to Richmond with Captain Myers as flight leader. While 

- 2 -



(111) 

making.the repairs the mechanics asked him if he would "buzz" the field 
and he said he would not because he might be court-martialed if' he did. 
His motor started first and Captain Myers signalled for him to go ahead. 
He received the green light from the tower so he took off. After he was 
300 or 400 feet in the air Captain liyers took off. The accused flew to 
the left and then to the right to pick up Captain 1/lyers and get in forma-' 
tion behind him. When he got about 750 feet from Captain :i;,,.yers! plane 
he observed it go down toward the field. He followed it dOffll and fol
lowed it across the field and finally after both planes had again reached 
an altitude of about 1000 feet he caught up to him and took his place in 
formation 10 feet behind him. This occurred when they were 3000 feet 
from the boundary of the field. He had always been taught and in turn 
taught others to always fly in formation and not to break it. · On take-offs 
pilots should get in formation within 30 seconds. He never intended to 
buzz the field. and flew low only in an effort to get in formation. The 

· captain was the flight leader and his military superj,.or. He admitted that 
they flew well under 500 feet. ·He was familiar with the AAF Regulations 
(R. 19-22). 

Under questioning by the court he stated that he acted automatically 
as he had been taught to do and was closing up formation as fast as he could 
to Captain Myers I plane. but the captain did not ~ive him a chance to do so· 
until they both fina~ cleared the field (R•. 24). . 

It·was stipulated that if' Captain Myers were _present he would testify 
that he gave permission by hand signal to accused to'take off first, that 
he signed the clearance and was ranking officer, and that he made the first 
i:ass at the +ield (R. 24). · 

. It was also stipulated that· if' Hajor Dana E. Noel, Commanding Officer, 
Section T, 346th AAF Base Unit (RTIJ F), Harris Neck Ancy Air Field, were 
present he would testify that the accused was an excellent instructor pilot; 
that because of his value as an instructor he had not been released for 
overseas duty requested by the accused; and that if accused was at the time 
of the alleged violation attempting to join with Captain Myers in formation, 
he would not be violating any flying regulations but would be complying with 
instructions given' to fighter pilots during their training (R. 24-25). · 

- ' 
5. · The Specif'ication of the Charge of which the accused was found 

gulley- avers in substance that he -wrongfully violated paragraph 16 a (l)(d) 
AAF Regulation 6o-16 of 6 llarch 1944 by flying a military- airplane at an 
altitude less than 500 feet above the ground. It was clearly shown by the 
prosecution and admitted by the accused that he did fly a military airplane 
at the time and place averred at an altitude less than 500 feet above the
ground. His excuse, or defense, for so doing is that he was following 
instructions to get into formation as quickly as possible with the lead 
plane aD4_in doing so he followed his. superior officer and lead plane for 

.• that purpose. It was conceded that Captain Myers after he had taken off 
returned.and abuzzed0 the field by flying across .it at a low altitude. 
It was c~e~rly established that accused properly took off f~st and that · 

- 3 
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it was .his· duty under the circumstances promptly to get in formation, which 
would be in a position behind the plane of Captain }eyers. The. only evidence 
of record on the subject is the opinion of the Commanding Officer of the 
accused's. base that if the accused flew below an altitude of 500 feet in 
an attempt to get in formation as he claimed, then he would not be violating 

0 

any flying regulations but would be complying with instructions given him. 
AAF Regulation 6o-16 does not disclose an exception of this nature to its 
prohibition against flying at an altitude less than 500 feet unless it can 
be considered as falling within the phrase "except during.take-off". In 
the opinion of the Board of Review the exception related covers only the 
actual take-off of the plane and does not contemplate an immediate return 
to the field to "buzz" it as a part of a take-off. It was sli.ovm that both 
planes had taken off and cleared the field. The maneuver that followed could 
not reasonably be considered a part of the take-off. The opinion of the 
Commanding Officer of the field where the accused was stationed would have 
been as a matter of law inadmissible in evidence had any objection been 
map.e to it. It was clearly a conclusion of law, the determination of which 
was solely ,tithin the province of the court. The court in the exercise of 
that right either did not believe the accused was motivated by his desire 
to get into fo:nnation when he "buzzed" the field or that if he was so 
motivated, nevertheless, he did violate the regulation and that he had no 
right to fly low in order to get into formatioQ. 

The Board of Reviel'( is of the opinion that a violation of the cl~ar 
prohibition asainst flying at an altitude under 500 feet above, the ground · 
may not legally be defended by a showing that the accused new within 25 
or 50 feet of the surface of an air field in an effort to get in formation. 
Such an excuse may.be used in mitigation of the offense but not as a legal 
defense.· For the reasons stated the record of trial is deemed.legall7 
sufficient to support the findings of guilty. A violation of the AAF Regu
lations is a violation of Article of War 96 in that it constitutes a dis
order or neglect prejudicial to good order and military discipline. 

6. ·War Department records show the accused .to be 21~7/12 years of 
age. After graduation from high school he was employed as a grocery store 
clerk for two months and as an aircraft fitter from llay 1941 to May 1942. 
He became an aviation cadet in May 1942 and after pursuing the prescribed 
course of the Army Air Forces Southeast Training Center,· l17axwell Field, 
Alabama, v,as commissioned a second lieutenant and assigned to active duty 
at Spence Field, troultrie; Georgia. On 2 December 1943 he was promoted to 
first lieutenant. He is unmarried. 

7. Tiia court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused viere committed during the trial. In 
the opinion ot the Board ot Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirJna
tion of the sentence. Dismissal is authorized upon conviction of a violation 
of Article of War 96. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G~o., 11 OCT 1944 . - To the Secret~ of War. 

1. Herewith transmitted for the action of the President are the record 
o! trial and the opinion of the Board of Review in the ease of First 
Lieutenant Floyd I. Sm.th (0-797922), ~ Corps. 

2. I concur 1n the opinion of the Board of Review that the record o! 
trial is legally' sufficient to support. the finding,- of guilty and the sen
tence and to warrant confirllation thereof. I recC1D111end that the sentence be 
confirmed but commuted to a forfeiture of pq 1n the amount of l7S per month 
for a period or nine (9) months, and that the semence as thus ccomuted be 
carried into axeClltion. 

3. Consideration has been given to the attached memorandum f'rom General 
H. H. Arnold Commanding General of the United states Anq .llr Forces, dated 
3 October 1941.i. He recamnends that the sentence of dismissal be coimmted to 
.forfeiture of pq in the amount o! 17S per month for nine (9) aonths. I con
cur 1n that recommendation. 

4. Consideration baa al.so been given to the attached lettere froa 
Senator c. Wqland Brooks to The Adjutant General, dated 2S Ju17 1944, trcn 
Senator Scott •• Lucaa to The Jmge Advocate General, dated 2S July- 1944, 
from Senator c. Wqland Brooks to The Judge Ad:Yocate General, dated l5 August
1944, ud to tM1r respectiYe inclosures, and to a letter tran Kr. and Mrs. 
Clarence H. Smith, Biemarck, Illinois, ad.dressed to the Pres1denli1 dated 18 
August 1944• 

S. Inclosed are a drat\ of a latter for :,our signature, transmittin& 
the record of trial to the President, together nth a form. ot ExeoutiTe action 
designed to carry into e.Uect the above recommendation, shO\'lld such action 
meet with approval. 

8 Incls. Myron c. Cramer, 
Incl.l-Rec. or trial. Major General, 
Incl.2-Drft. ltr. tor -sig. The Judge AdTooate Oaeral.. 

S/11. 
Incl.3-Fol'lll of Action. 
Incl.4-Mem.o. tr. Gen• .A.mold. 
Incl.,S-Ltr. tr. Sen. Brooks, 7/2r;. 
Incl.6-Ltr. tr. Sen. Lucas, 7/2,;.
Incl.7-Ltr. fr. Sen. Brooks, 8/lS. 
lncl.8-Ltr. tr. Mr. and Mrs. Smitb, 

8/18. 

(Sentence confinned but commuted to forfeiture of $75 per month for 
nine months. G.C.M.O. 61?, 11 Nov 1944) 
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Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 
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SPJGQ 
CM 261063 ,s Sfp 19'4 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trjal·by G.C.M., convened at 
) Morris Field, Charlotte., North 

Captain IUNCAN C. MYERS ) Carolina, 17 Ju~ 1944. Dis
(0-790703), Air Corps. ) missal. 

OPINION of the BO!RD OF HEVIBW 
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates 

I 

1. The Board of R.eview has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · · • 

2. The accused 11as tried upon the following Charge and Specifi
cations: 

CH!RGE: Violation of the 96th Article of War. 

Specification 1:. (Finding of not guilty). 

Specification 2: In that Captain Duncan c. Myers, Section T, 
346th AA.F Base Unit (F'.lU F)., Harris Neck Arrrry Air Field., 
Townsend, Georgia,• did, on or about 3 June 1944, at Municipal 

. Airport~ Petersburg, Virginia., wrong.fully violate paragraph 
16 a (lJ (d)., AAF Regulation 60-16, dated 6 March 1944, by 
flying a military airplane at an altitude less than 500 feet 
above the ground. 

He pleaded not guilty to the Charge and Specification 1 thereof. He did 
not plead to Specification 2; He was found not guilty of Specification l 
and guilty of Specification 2 and of the Charge. No evidence was intro
duced of any previous conviction. He was sentenced to be dismissed the 

· service. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. The evidence for the prosecution showed that on 3 June 1944,about 
1830., two ~40 Army planes landed at the Petersburg., Virginia airport. 
They. 1V8re piloted., respectively, by the accused arid a lieutenant. The 
ship operated by the lieutenant was having engine trouble and landed for 
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that reason. George L. Kemp, the Tr,;ffic Controller at that airport 
testified that he was in the control tower which consisted of a wooden 
structure built on top of a platform supported by four trees 20 feet 
in height and observed the two planes take off. He could not tell which 
of the two planes was piloted by the accus~d. The first one that took 
off made the usual left turn around the field and after reaching an alti
tude of about 1000 feet Yrest of the tower dove toward the airport and 
came down to about 20 to 30 feet from the ground and then when opposite the 
tower (200 to 300 feet away) pulled up in a climbing turn to the left. 
The othe·.· plane then dived on. the airport from the northwest from a 
slightly higher altitude and crossed the field about 400·to 500 feet from 
the tower at an altitude of 15 or 20 feet (R. 9, 10, 11). The airport is 
a Munidpal Airport used by the U .s. Navy. It is about six or seven miles 
outside of Petersburg in the country. There was no other traffic there 
at the time either on the field or in the air (R. 15116). 

AM 2nd Class W. K. Hambrick, U. s. Navy, testified that he was 
on the field when the two P-40s landed and saw them take off. The first 
one circled wide and then came back and "buzzed tho fieldn by coming down 
and across it at an altitude of between 25 and 50 feet. The other did 
the same thing. He could not tell which was first or which was second 
(R. 19, 2J). 

Without objection a copy of the Operations Orders No. 125 of Sec. 
T, 246th AAF Base Unit R'IU, Harris Neck, Georgia, dated J June 1944 -was 
introduced in evidence (R. 6, Pros. Ex. 1). · It showed that accused and 
1st Lt. Floyd w. Smith were ordered on a navigation training flight from 
Ha1Tis Neck, Georgia, to Washington, D. c. and return. 

The court~ attention was directed to Par. 16a (l)(d) Section II 
A1'1I17 Air Force Regulation 6o-16 which provides, 

9 1/Jninrum altitude of flight: Except during take-off and landing, 
aircraft will not be operated below the following altitudes: 500 
feet above ground elsewhere than as specified above. 11 

4. For the defense -there was introduced in evidence an excerpt from 
a statement or Lt. Col. R. c. Bagby, Commanding, Harris Neck, which read 
that "the character of service of Captain Duncan c. Myers is excellent" 
(R. 25). 

Hr. Walter D. Shelley, an uncle or the accused, testified that he 
had lOlown the accused since he was a baby and that he "has been an unusual 
high type boy" (R. 36). 

The accused, having been advised by the court of his rights, elected 
to testify in his own behalf. Lieutenant Smith took off in his plane first. 
The accused foll01red and when he reached an altitude of about 1000 feet to 
the west of the field he nrolled over and turned back across the field" 
(R. 26). He gan as his reason that the personnel on the field had dis-
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cussed the merits of the plane and requested him to come back and say 
goodbye to them over the field. He was tol,~ that this was routine pro
cedure. Because of the sluggishness of his ship when it reached the alti
tude of 1000 feet he decided to go back across the field as that was the 
easiest thing to do, so he turned and crossed the field. YJhen he reached the 
middle of the field he saw the tower's red light cL"ld he :iJnmediately pulled 
up in a steep chandelle. The plane could have easily gone up to 1500 
feet so that he in no way endangered any property even if his motor had 
failed (R. 27). , · 

He had spent 20 months in New Guinea where low flying is done 
every day on every field that he operated from for the purpose of clearing. 
"You clear by buzzin::; 11 (R. 29). He was sent to New Guinea imr:lediately 
after his graduation eo that he r..ad never flown in the United States ex
cept in training (R. 30). -He returned to the States in March 1944 
(R. 34). He had heard abGut the regulation against low flying but had 
not read it (R. 31). He made the pass at the field as a farewell 
courtesy to the men there (R. 33). He did not say how low he flew other 
than to say that llr. Kemp's description !lcould be wrong 11 (R. 31). 

It was also shown that accused while in the New Guinea area 
completed 228 combat missions, ·-was credited with the destruction of four 
enemy a'ircraft and was awarded the Silver Star, the Distinguished Flyi."lg 
Cross and two Clusters, the Air ifredal and four Clusters, and two ?.resi
dential Citations (R. 30, Def. Ex. B). 

5. The Specification of l'lhich the accused was found guilty avers in 
substance that he did on 3 June 1944 at Petersburg, Georgia, wrongfully 
violate paragraph 16a (l)(d) AAF Regulation 60-16 dated 6 ?,;arch 1944 by 
flying a military airplane at an altitude less than 500 feet above the 
ground. The evidence introduced by the proseC'Ution and :i.n substance ad
mitted by the accused,shows that ha did at the time and place.averred 
"buzz 11 -the .field by diving dow.n from an altitude of 1000 feet after 
clearing the field and making a pass at an altitude est:1mated at from 
20 to 50 feet which, being considerably less than 500 feet, constituted 
a clear violation of the regulat:i_ou cited. The accused admitted that 
he made the pass at the field. He gave as his only reason that he was 
accustomed to this method of clearing a field in }!ew Guinea vmare he bad 
been fiying for 20 months and did it as an act of courtesy to the personnel 
on the field. Such an explanation does not constitute a defense to the 
charge. It is acceptable only in mitigation of the punishment to be im
posed. It is therefore clear that the record is legally sufficient to -
support the findings of guilty of Specification 2 and of the Charge. 
One 'Who violates the A.riq Air Force Regulations in the manner set forth 
in turn violates Article of War 96. Such a violation is a disorder or 
neglect prejudicial to good order and military discipline.· 

6. ·war Denartment records show accused to be 25-1/3 years of age 
having been born in Indiana, 5 April 1919~ He graduated from high school 
in 1936 and for l½ years attended Duke University. For four years 

'' 
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thereafter he was employed as a photographer. His permanent home address 
is Bradenton, F1.orida•. On 18 November 1941 he enlisted as an Air Cadet 
and upon successfully completing his course of training was commissioned 
a second lieutenant, Air Corps on 3 July 1942. He served as a fighter 

!lot in the Southwest Pacific Area and -was awarded.the Distinguished 
ying Cross with Oak Leaf Cluster, and the Air Medal with two Oak Leaf 

lusters. On 27 June 1943 he was promoted to first lieutenant and on 14 
January 1944 to captain. (A letter from the operations officer, under whom 
Captain 1.Iyers served in New Guinea, attached to the record of trial, lists 
the decorations awarded to Captain Myers as follows: Distinguished Flying 
Cross with two Oak Leaf Clusters; Silver Star and Air 11edal with four 
Oak Leaf Clusters.) 

?. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial~ The 
Board of Review is of the opinion that the record of trial is legally suf
ficient to support the findings of guilty and the sentence, and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction of 
a violation of the 96th Article of War. 

t.W-~ A£a,~,& de. Judge Advocate. 

Judge Advocate.l71 ' ' .. 
....9.,.-.~~-f? ,. Judge Advocate • ......~~~~::a..•---.__ 

• 
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1st Ind. 

War Department, J.A.o.o., - To the Secretary of War.J 1 OCT 194.4 
1. Herewith transmitted. for the actioa of the President are the 

record of trial and the opinioo of the Board of Review in the case of 
Captain Duncan c. Myers (0-79070.3), lli Corps. 

2. I coo.cur :in tha opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to s,.ppart -the findings of guilty and 
the sentence and to warrant confirmation or the sentence. I reconmend 
that the sentence be confirmed but, in view of the excellent past record 
of the accused, his combat service and the decorations awarded him 
therefor, I iurther recamnend that it be colilll!.llted to a forfeiture of 
pay in the &lllOunt of $l05 per month for a period or nine (9) months, 
and that the sentence as thus commuted be carried into execution. 

3. Consideration has been given to the attached memorandum from 
General H. H. Arnold, Ccmmanding General of the United States Arrrry Air 
Forces, dated J October 1944. He reconmends that the sentence of dia
missal be conmuted to a forfeiture of pay in the an1ount of $105 a month 
for nine months. I concur in that recOlllillandation. 

4. Coosideration has also been givm to tbe atta.ched letters from 
Senator Claude Pepper to The Judge Advocate Gineral, dated 19 A.ugust 
am Jl .lugust 1944 respectively, to letters from Guthrie, Pierce and 
Blakeney, attorneys-at-law, Charlotte, North Carolina, dated 24 August 
and 5 Septanber 1944 respectively, and to the brief filed by these 
attorneys in behalf of the accused. 

5. Inclosed are a draft of a letter for your signature, transmit
ting the record of trial to the Fresident for his action, and a form of 
Executive action designed to carry the above recommendation into effect, 
ehould such action meet with approval. 

?qron c. Cramer, 
Major General, 

9 Incls. The Judge 1dvocate General. 
l - Record of trial 
2 - Dft. ltr. for sig. s/w 
3 - Fonn of action 
4 - Memo. fr. Gen. H.H. Arnold 

dated 3 October 1944 
5 - Ltr. fr. Saiatar Pepper 8 - Ltr. tr. Guthrie, Pierce and 

dated 19 August 1944 Blakeney, dated 5 September 1944. 
6 - Ltr. , fr. Senator Pepper 9 - Brief in behalf of accused 

dated Jl August 1944 by Guthrie, Pierce am Blakeney. 
7 - Ltr. fr. Guthrie, Pierce and 

Blakeney, dated 24 August 1944. 

(Sentence confirmed rut comnruted to forfeiture of ~105 per month 
for nine months. G.C.M.O. 59?, 28 Oct, 19l/4) 





WAR DEPARTIBNT 
(121)Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 261079 

28 AUG 1944. 
UNITED STATES ,) SECOND AIR FORCE 

) 
v. Trial by G.C•.M., convened at ~ Gowen Field, Boise, Idaho,

Second Lieutenant HENRY 17 July 1944. Dismissal and 
MORRIS (0-7315Z7), Air, total forfeitures. 
Corps. l 

OPWION of the BOARD OF REVIEW 
TAPPY, HA.RilOOD and TREVETHAN, Judge Advocates 

1. The Board ot Review has examined the record of trial in the 
case oft.he officer named above and submits this, its opinion, to The 
Judge Advocate General. . , . 

2. The accused was tried upon the following Charges and Speciti
cations: 

CHARGE Is Violation of the 94th Article of War. 

SpecU"ication: In that Second Lieutenant Henry Morris, Air 
Corps, 212th.lrmy Air Foroes Base Unit, Section H, did,· 
at Ogden, Utah,,on or about 7 March 1944, agree and conspire 
with First Lieutenant Daniel B. Sullivan, 212th Army- Air 
Forces Base Unit, Section F, to detraud the United Sta:tes 
by aiding the said First Lieutenant Daniel B. Sullivan to 
prepare and present for payment to Colonel w. I. Moore, 
Finance Officer, at Ogden, Utah, an officer of .the United 
States~ dul.7 authorized to approve and pay such claims, 

• a false and fraudulent claim against the United States in 
the amount of $1155.70 for rental and subsistence allowances 
tor dependent mother for the period between the dates of 
l March 1943 and 29 February 1944, which claim was false and 
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fraudulent in that the mother of the said Lieutenant 
Daniel B. Sullivan was not 1n fact his lawful dependent, 
and the contribution of First Lieutenant Daniel B. 
Sullivan was not 1n fact the chief support of his mother· 
during said period, and which claim was then known by the 
said Second Lieutenant Henry Morris to be false and fraudulent. 

CHARGE II: Violation of the 95th Article of War. 

Speei!ication1 In that Second Lieutenant Henry Morris,***, 
did conduct himself in a manner unbecoming an officer and 
a gentleman in that he did, at Ogden, Utah, on or about 
7 March 1944, solicit and accept from First Lieutenant 
Daniel B. Sullivan, 212th Arncy'Air Forces Base Unit, 
Section F, the sum of $400 lawful money of the United States 
for assisting the said First Lieutenant Daniel B. Sullivan 
to prepare and present for payment a claim against the 
United States or America for increased allowances for1he ' 
said Lieutenant Daniel B. Sullivan's dependent mother. 

The accused pleaded not guilty to and was found guilty or each of the 
Charges and Specifications thereunder. No evidence of previous convictions 
was· introduced. -He was sentenced to dismissal, total forfeitures and con• 

· finement at hard labor for two years. The reviewing authority- approved only 
so much o! the sentence as provides for dismissal and total forfeitures, and 
forwarded the record of trial for action under Article of liar 48. 

3. The evidence tor the prosecution is substantially as follows: . 

The accused and First Lieutenant Daniel B. Sullivan, Air Corps, 
were patients 1n Bushnell General Hospital during the latter part or 
Februaey 1944, and in the course of their conversation they discussed the 
amount of pay and allowances the;y were each receiving. Accused stated to, 
Lieutenant Sullivan that he (accused) was receiving allowances for a ) 
dependent mother, and that Sullivan.was likewise entitled to collect the 
dependency allowance for his mother. Sullivan then told accused that he 
was making an allotment o! $125 per month,. that hie father was regularly 
employed and earning a good salary,-.hich was adequate tor his mother's sup• 
port, and that he (Sullivan) was not the chief support of his mother and 
was not required to support her. Accused told Sul1ivan that there were 
some regulations which permitted him to collect this money, regar<lless · 
ot whether he was his m.other 1s chie! supp~rt • .lccuaed mentioned certain 
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regulations to Sullivan, which he had not heard about, and ottered 
to assist in preparing the vouchers providing Sullivan would give ac
cused a "certain percentage• of the amount collected. Sullivan agreed 
to the proposal and accused accordingly prepared or had prepared a pay-
and allowance voucher, War Department Form No. 336-Revised, for . 
$1155.70 representing subsistence and rental allowance for the period 
from l ?I.arch 1943 to :;e February- ·1944 (Ex. l), to which was attached a 
certificate that. Sullivan was due these allowances as a single of.f'icer 
with dependents; that his mother was dependent upon hill for her chief 
support; that her reasonable living expenses were $100 to $120 per 
month; that he had contributed to her support f'rom l March 1943 to 
Z9 Februs.17 1944 an aggregate sum or $1380, and that her total income 
from all sources did not exceed $40 per month (Ex. l). Accused took 
the voucher.and certificate to Sullivan and told him to sign them. 
Sullivan did 150 without reading them. He had not turnished accused . 
with any needed in!ormation !or preps.ring the voucher except his mother's 
name and address plus the fact that he wu mek1ng an allotment of $125 
per month. J.f'ter signing the voucher· and certii'icate accused drove 
Sullivan to Ogden, Utah where Sullivan presented the voucher to ·the 
finance 01'.f'icer and received the sum of $1155.70. From this sum and 
while en route back to the hospital from Ogden, Sullivan, pursuant to 
t~eir prior agreement, pa.id to accused $.400, for his assistance in col
lecting the claim. Thereatter when an investigation 1f&S commenced, Sullivan . 
repaid the total sum of $1155.70 to the f'inanoe officer• .lt the time of' 
trial accused had not repaid the $400 .to Sullivan, but had signil'ied his 
in~entions of doing so._ · 

The testimon, ot Macy M. Sullivan and Benjamin T. Sullivan, 
mother and father respectively ot Lieutenant Sullivan, taken hr 
depolition upon written interrogatories (Exs. 3, 4) shows that Mrs. 
Sullivan was not in 8Il1 wa7 dependent upon her son tor support; that 
her husband earned between $200 and $250 per month as a locomotive 
engineer and contributed in excess ~1' $40 per month to her support 
during the period of' l March 1943 to 29 Februs.17 1944. Mrs. Sullivan 
had received $125 per month.i'rom her son Lieutenant Sullivan during 
thi' same period; part of which was deposited in a bank under a Joint 
account in her name and that other son, and the remainder invested in 
war bonds, ~r which she and Lieutenant Sullivan were co•owners • 

. 4. For the defenses 

Theo~ evidence tor the dei'ense was the accused's testimony, 
given under oath atter his rights as a witness had been explained, and 
was substantially as follows: When accused first discussed the matter 
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of allowances with Lieutenant Sullivan he asked if he was contributing 
to his mother's support and received an affirn:.s.tive answer that he bad 
an e.llotment to her of $100 per month. .!ccused advised Sullivan that 
he should be receiving the dependency allowane1!:s, j~~t as he was. 
Sullivan did not know how to go about collecting it, e.nd accused 

~ volunteered to have the voucher prepared. Sullivan gave accused the 
necessary 1.ntormation such as his ruother 1s address and the amo~t of ·• 
his monthly allotment to her. J.ccuaed in turn had a technic~ eergeant 
on duty- in the finance office at Bushnell Gensral Hospital make out th,; 
voucher on the typewriter, and brought it back to Sulliv.an for his signa
ture. After reading it over Sullivan signed it. Accused was under the 
impression that Sullivan Mly understood the F.att.er and that he was . 
entitled to the a.llowanees on the basis ot being in the same circumstances 
as himself. -Sullivan had told him that his .father was making "good money" 
and was contributing_to his motherts support, but did not state the amount 
of the contribution. He took it for granted that Lieutenant Sullivan's 
monthly allotment ll'as her chief support because of the large amount.-

. Accused denied the existence o! 8.!l,.Y agreement between him and 
Sullivan as to the amount he was to receive, but admitted that it wae 
agreed that hs should receive a ~rt or the money collected. He admitt(jld 
receiving $400 and expressed .a. willingness to repay it. He did not kn.of! 
why he accepted the mone7 for the rendition ot such slight eervioea in 
having this voucher prepared,.e:x:cept that he needed the money. He believed 
Lieutenant Sullivan was legally entitled to the allowance and would not 
have been a rarl1 to the tranea.:::tion ii' he bad ·res.lized that the claim was · 
baaed on U.'ltrue state!ll8nts. lie now realizes that b;y- accepting $400 rrom a 
tell.ow ofticer under such cirellilliltanoas· coru1tituted conduct unbecoming an 
officer. ·· 

5. In support ot Charge I a.nd its Specification the evidence is 
clear that accused conspired with Lieutenant SulliVBJ?. to defraud the 
United States, took the initiative ey encouraging him to tile a claim 
tor dependenc;y- allowance covering the p-3riod from l March 1943 to 
29 Februaey 1944 and prepared or had prepared tor him the voucher and 
necessary supporting certif'icate of dependenc1 for such claim, all with 
the kn01'ledge that Lieutenant Sullivan was not contributing to the support· 
ot his mother, and that his mother was not dependent upon him for her chier 
support. , • · 

. In support ot Charge II and its Specitication the evidmce is 
11kn1se clear that accused received $400 ot the money ($1155.70) paid .· 
upon this voucher to Lieutenant SulliTan ey the finance officer_ at 
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Ogden, Utah, and that the $400 so paid repr~senwd accused's portion 
or percentage or the sum collected which had been mutually agreed 
upon prior to filing the claim. Despite ac:usedts contention that 
he thought the statements·1n Lieutenant Sullivan's voucher and sup
porting dependency certificate were true, the evidence leads unerringly 
to the inference that he was i'ully aware of their falsity, and that ac• 
cused 1s prime objective in assisting Sulliv-dn to perfect the claim was 
to obtain an unconscionable portion of the money for himself. 

6~ Attached to the record ot trial is a letter trom accused's 
commanding officer,· Captain William A. Loudermilk, in which he requests 
clemency because of accused's attitude and proficiency as an instructor 
bombardier. There is also attached to the record four other letters 
signed by iieutenant Colonel Charles R. Keller, Jr., Air Corps, Major 
Robert E. Yount, .Air Corps, Colonel Elmer E. Hall, USMO and Captain 
William L. Lavens, Air Corps, attesting to accused's good character, 
personal habits, leadership and athletic ability.· 

7. :Var Department records show that accused is. 23 years of age 
and a high school graduate. In civil life he was employed as a gas 
station attendant and junior aircraft mechanic. He served as an enlisted 
man in the u. S. Marine Corps from 8 JW'.le 1939 to l May- 1941. Enlisted 
as aviation cadet, u. s. Army, 9 March 1942, and upon -completion or a 
bombardier course at Kirtland Field, Albuquerque, New Mexico, was appointed 
eecond lieutenant, Air-Reserve, 10 October 19.42, and ordered to active duty-. 

8. The court was legally constituted and bad jurisdiction ot the 
person and the offenses. No errors injuriously affecting the substantial 
rights of accused were committed·during the trial. In the opinion ot the 
Board ot Review the record or trial is legally' sutficient to support the 
findings or guilt7 and the sentence as approved by the reviewing authority 
nnd to warrant con!'irmation of the sentence. Dismissal is authorized upon 
conviction ot a violation o! the 94th Article or War and ia mandatory upon 
conviction ot a violation'or the 95th Article ot War. 

~__ ~· .......,__, ._,Judge Advocate...,...._...._ ·._......... _____ 

-5-



(126) 

SPJGV 
CM 261079 

1st Ind. 

Vlar Department, J.A.G.o.,2 ··· SEI> 1944 - To the Secretary or War. 

l. Herewith transmitted for the action of the President are 
the record or trial and the opinion of the Board of Review in the 
case of Second Lieutenant Henry Morris (0-731527), Air Corps. 

2. I concu.r in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings or 
guilty and the sentence as approved by the reviewing authority and 
to warrant confirmation or the sentence. I reco~end that the sen
tence as approved by the reviewing authority, although in my opinion 
inadequate, be confirmed and carried into execution•. · 

3. Consideration has been _given to the attached letter from 
the office of Senator W. Lee O'Daniel inclosing a letter from accused 
in which he requests clemency. · 

'4. Inclosed are ·a draft or a letter for your sig.1ature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the ~commendation 
hereinabove made, should such action.meet with approval. 

. ~ 

'~ c:... - '-.:_./'--(5 ► Q ---

Myron C. Cramer, . 
Major General, 

4 Incls. The Judge Advocate General. 
, Incl.1-Record of trial. 

Incl.2-Ltr from Senator 
w. Lee 01Daniel1s office 
w/incl. 

Incl.3-Dft ltr for sig S/w. 
Incl.4-Form of action. 

(Sentence as approved by reviewing authority confinned. 
G.C.M.O. 528, 26 Sep 1944) 
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WAR DEPA.RTME:NT 

Arrrq Service, Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGN 
ClC 26J.l.06 

1 8 AIJG 1944 
11:NITED STATES ) THIRD ilR FORCE 

) 
v. ) Trial by G.C.M., convened at 

) Drew Field, Tampa., Florida., 15 
) July 1944. D.i~missal and total 
) f'orf'eitures. 

OPillION of' the BO.A.RD OF REVIDf 
LIPSCOMB, SYKES and GOL1EN., Judge Advocates 

-----· 
1. The Board of' ReTiew has examined the record of trial in the 

case of 'the officer named above and submits this., its opinion., to The 
Judge .Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cationa 

CHlRGE: Violation of the 61st Article of War. 

Specifi.cationi In that Second Lieutenant 1IILLllY L. HDTH., 
First Iletacl:lment., 301st Anq Air Force Base Unit (R)., 
Plant Park, Tampa, Florida, did, wl.thout proper leave, 
absent himself', i"rom his organization at Pl.ant Park, 
Tampa, F.l.arlda, trom about 4 Februar;y 1944 to about 
? Uq 1944. 

He pleaded gu1l't7 to am 11U .tound guilty or the Charge and its Spec:l.ti
cation. He n.s sentenced to be dismissed the service and to forfeit all 
pa,- and al.l.oirances due or to becoma due. The reviewing authori 't7 apprOT9d 
the aentmce and "terwarded the record o.t trial for action under Article 
of' ll'ar 48. 

J. The evidmce tor the prosecution, supplemienting the accused' a 
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plea of. guilty, the e!fect of 'Which lias explained to him and which was 
not iq,rovidentl.y_",,..entered, shows by agreed stipulation that 11the ac-
cused went AWOL on the 4th dey' or February., 1944, while en route to join 
his organization at Plant Park, Tampa., Florida, having been assigned there 
by Special Orders Number 20., Paragraph 20, Headquarters Eighteenth Replace
ment Wing, Salt Lake City., Utah". His return to military co;utrol on 7 
May 1944 at Jefferson Barracks, Missouri, was shown by an authenticated 
copy of the morning report of Casual Detachment No. 1, Prisoners 1787th 
SCU Station Complemnt, Jefferson Barracks, :W.ssour11 w.hich n.s admitted 
into evidence without objection (R. 6; Pros. Ex. A). 

_4. The accused, after e:xplmation o1' his rights as a witness; elected 
to make a sworn stat8JD:3nt. He related his previous military service, ad- · 
mitted his absence without leave for which be of!'ered no excuse but gave 

;- as his reason therefor a protracted eti'Qrt on his part during the period 
ot his absence to cause his wife to becoiiie pregnant as suggested to her 
b;y a physician in order to prevent her p:r~ature mencpau.se. It wa.a stipu
lated that his wi.f'e's pl:r,ysician would testify- that he had given such ad-

. vice. He also testified that he had twice purchased railway tickets !or 
his return during the tin:e in question which indicated his intention to 
return. The expired tickets were admitted into evidence. He further 
testified that he had intended to return on the day- after be had been 
apprehended even it' his wit'e bad not become pregnant by that time 
(R. 7-lSJ Det. Ex. 1:-2).~ 

An enlisted guard and the officer in charge of the detention 
barracks where the accused bad been con.fined prior to trial both attested 
to the accused's general good behavior and conduct while in confinement 
Haiting trial (R. 16-19) ~ . ' 

s. The Spec1.f1.cation alleges that the ac.oused 11:ithout.proper leave 
absented himself fl'om his organization at a nsmed place from about 4 
February 1944 to about 7 Mq 1944. The elements of the alleged of!ense., 
imich is violative ot Article of War 61., and the proof required for con
viction there~!, according to applicable cf!thority., are as follows: 

"* * * (a) That the accused absented himself' from his 
command, * * *, station, or camp for a certain period, 
as alleged; and (b) that S\lch absence was without 
authority from anyone oompetent to give him leave• 
p.r.c.M., 1928, par. 132). , 

The accused's plea of guilty admits all of the elements o:r the 
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o.ffense of absence without leave as alleged -.:bi.ch is likewise 1"ully es
tablished by the stipulated and documentary evidence presented by the 
prosecution. Furthermore., the accused's norn testilOOny sho1rs that his 
absence o.r over three months was deliberate and wholly 'Iii.thout excuse. 
His reason there.for., while laudable, falls llholly short of any defense 
to the o.ffense sh011n and any benefit be receives therefrom of necessity 
must be by "ffq o.f mitigation. ill of the evidence and the accused's 
plea of guilty, therefore, establish his guilt o.f the offense, as alleged, 
beyond a reaBOnable doubt and ampq support the court's findings of guilty 
of the Charge and its Speci£1cat1on. 

6. The accused is about 24 years old. The records of the Office of 
the Adjutant General show that he has had prior enlisted service .tram 
Uovember 1941 until l October 1943 llhen he was colllllissioned a second lieu
tenant upon completion o:t O:tficers • Candidate School and that he baa bad · 
active du. -cy- as an officer since the latter date. 

7. Tm· court ·was legal~ constituted. No errors injurlo'\lsly &£
.fee~ the su\)stantial rights o.f the accused were committed during tha 
t:ti.al. For the reasons stated the Board o.r Review is of the opinion that 
the record o£ trial 1s legal~ sufficient to support the findings of guilty 
of the Charge and its Specification and the sentence and to warrant con
firmation thereof. Dismissal is authorised upon convictlon of a violation 
of Article of War 61. · 

Judge .&.d'Yocate• 
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SPJGN 
CK 26ll06 

1st Ind• 

"far Department, J.A..a.o., . 1 SEP 1944 .To the Secret~ of War. 

I.,• 

1. Herewith transmitted for the action of the President are 
the record or trial and the- opinion of the Board of Review 1n the 
case ot Second Lieutenant William L. Huth (0-757105), Air Corps. 

2. I conour in the opinion o:t the Board ot Review that the 
record of trial is legally su!ftcient. to aipport the findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence be cont.i.nled bu.t that the ibrteitures ·be ·rmtted and that 
the sentence as 1hus IB<>dif'ied be ordered executed•. 

3.. Inclosed are a draft of a letter tor 7our signature, trans
m1tt1.ng the record to the President tor his action, and a form ot 
Executive action designed to carr,-1nto effect the foregoing.recom.
mendation, should such action meet irith approval. 

.,_· -.J·• ... ---"""--· 

Myron c. Cral'ler, 
Major General, 

Tbs Judge J.dvocate General. 

3 Incls•.,_ 
Inell- Reeord of trial 
Incl 2 - Di't. ot ltr. for 

sig. Sec. ot lfar. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed rut forfeitures remitted. G,C.M.O. 540, 
30 Sep 1944) 
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WAR DEPAR~NT 

Army Service Forces 
In the Office or The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 261107 

18 SEP 1944 
UNITED STATES ) THIRD AIR FORCE 

) 
v. Trial by G.C.M., convened at 

Columbia Army Air Base, 
First Lieutenant JACK I. Columbia, South Carolina, 10 
Dt.BOFF (0-486048), Ordnance July 1944. Dismissal and total 
Department. forfeitures.l 

OPINION or the BOARD OF REVJEW· 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

l. The Board or Review bas examined the record or' trial in the 
case or the officer named above and submits this·, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGEa Violation or the 94th Article or War. 

Specification la In that First Lieutenant Jaek I. DuBofr, 
.'.329th ilF Base Unit, Section A, Columbia Army Air Base, 
Columbia, South Carolina, did, at Columbia J.:nrr:,- Air 
Base, Columbia, South.Carolina, on or about 29 April 
1944, feloniously take, steal and carry away .'.3 panels 
of automobile glass of the value of $18.30, property of 
the u. s., furnished and intended tor the military 
service thereof. 

Specifications 2 and .'.3: (Withdrawn by direction or appointing 
authority). 

Specification 41 (Finding of not guilty). 

Specification 5: (Finding or not guilty). 

Specification 61 In that First Lieutenant Jack I. DuBorr,
* * *, on or during the month of April 19/J+, did, at 
Columbia.Army Air Base, Columbia, South Carolina, 
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.feloniously take, steal and carry away one ( 1) Fire
stone 6:oon6, 6 ply, tire, serial No. FT218492, or 
the value of about i6.39, property of the United 
Statee, furnished and intended for the military 
service thereof. , 

Specification 7: In that First Lieutenant Jack I. DuBorr,
* * *, on or during the month or April 1944, did, at 
Columbia Arm:, Air Base, Columbia, South Carolina, 
feloniously take, steal and carry away one (1) Goodyear 
6:00X16 tire, serial No. U97Y8765, in the value of about 
$6.39, property of the United States, furnished and in
tended for the military service thereof. 

He pleaded not guilty to the Charge and all Specif'ications. He was 
found guilty of the Charge and Specifications 1, 6 and 7 thereof and 
not guilty of Specifications 4 and 5. No evidence of prior convictions 
was introduced. He was sentenced to be dismissed the service.and to 
forfeit all pe.y and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the rec~d of trial for· 
action under Article of War 48. 

3. The evidence relevant to Specifications 4 and 5 of which ac
cused was found not guilty will not be'discussed except as it may pertain 
to those Specifications under which there were findings of guilty. 

4. The evidence for the prosecution i~ substantially as follows, 

a. Specif'ication ls 

About the middle of April 1944, acoused, who was in charge or 
the Ordnance base repair shop, Columbia Army Air Base, Columbia, South 
Carolina, requested Sergeant James R. Butler, parts man in the shop, to 
make patterns for glass to be cut for the windshield and door windows ot' 
accused's automobile (R. 7, 12, 1.3). Sergeant Butler made the patterns 
and delivered th.em to accused· (R. 13). During the latter part of April 
1944 Private First Class Ferrell D. Horton, parts clerk 1n the base repair 
shop, received a written order signed by accused which authorized the 
procurement from the Ordnance Service ComtlE!Jld Shop at Fort Jackson, South 
Carolina o! automobile glass cut according to pattern. About four days 
later Private Horton received the glass from Fort Jackson, notified ac
cused of its receipt, and was instructed by accused to hide the glass 
"either in the parts bin or on top of one of the bins" (R. 6; Exs. A, B). 
Private Horton did not obey accused's instructions. The glass was placed 
on top o! a desk in the base repair shop where it remained tor three or 
f'our days until accused informed Sergeant Butler that it was in the parts 
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room. The sergeant then used the glass to install two windshields 
and one rear door window in accused's automobile (R. 10, 13). It 
was stipulated by the pros~cution, defense counsel and accused that 
the value or these three panels or glass was $18.30 (R. 27). 

b. Specifications 6 and 7: 

In the latter part ot April the accused's automobile was 
seized by the Assistant Provost Marshal, Columbia Army Air Base. .A 
Firestone tire, size 6oO x 16, serial number FT218492 was removed from 
the left rear wheel, and a Goodyear tire, size 6oO x 16~ serial number 
U97Y8765 was taken from the rear compartment (R. 24, 25}. 

At the tire warehouse, Ordnance Branch, Fort Jackson, only 
Government tires are received from using organizations, and minor repairs 
are made. In case ot major repairs, recapping, etc. the tires are sent 
to one ot three contractors for such work. When returned from the con
tractors in serviceable condition the tires are reissued to various 
organizations. When the tires are sent to a contractor they are listed 
on a tally sheet (R. 30). The prosecution sought to elicit testimoey 
from these tally sheets pertaining to a tire bearing the serial number 
FT2l8492 (tire described in Specification 6). The defense objected on 
the ground that it had not been shown that these records bad been made 
by the witness testifying therefrom. The law member overruled the.ob
jection statings 

"He £the witnesi/ has testified that this is a record that.he 
is f'amiliar with as being in his office." 

Defense counsel asked if he might be heard on the question, to which 
the law 1nember replied: 

•You can take an exception. This is all subject to review" (R. 30). 

The witness was then permitted to testify that the tally sheets showed 
that a tire with the serial-number FT218492 was sent by the warehouse to 
a contractor 11 January 1944, and a tire with serial number U97Y8765 was 
sent out on 30 flay 1944. There was also a number assigned each tire 
when it is sent out, written on the tires in yellow chalk, and the numbers 
47 and 115 were respectively- assigned these two tires. The number 115 on 
the Goodyear tire represents that number appearing on the records covering 
this tire (R. 31, 34). Over objection ot the defense the tally sheet 
records pertaining to the two above-mentioned tires were received in 
evidence (R. 34; Exe. c, D). 
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The witness who testified as to the contents of the tally 
sheets had not inspected these records after they had been prepared 
to see if they were correct, and had not made any of the entries on 
the tally sheets, nor did he have personal knowledge or their correct
ness. These records were not kept pursuant to any~ regulation, 
but were a convenient method designed in his ottice to keep account 
of the tires handled by the warehouse (R. 35). 

Norie or the tires listed on accused's application for a 
gasoline ration book tiled on 28 August 1943 bore the same serial 
numbers as the two tires described in Specifice.tions 6 and 7 (R. IJ); 
Pros. Ex. E). Furthermore, no record was kept of the serial numbers 
of any- tires received at the base motor repair shop at Columbia Ar'11I3' 
Air Base (R. 41) • · 

5. For the defenses 

Major Joseph F. Harps, Base Ordnance Officer, Columbia Ar7ir3' 
Air Base, testified that accused had been under his supervision for ap
proximately one and a hall years. He would rate him excellent as an 
officer, and his reputation for honesty and integrity is excellent 
(R. 43). On ~xamination by' the court this witness said that since there 
is no distinguishing mark on military tires it would be possible for 
civilis.n·tires to be processed through the Fort Jackson warehouse (R. 47), 
though it the civilian tire were discovered it would not be sent. To the 
best ot his knowledge only Government tires are sent to Fort Jackson 
(R. 48) • . . 

It wae stipulated that it Captain Joe H. Dawson, William P. 
Espy, pro~essor or mechanical engineering, University of IDinois, 
Major Antonio Soto., Captain Gerald J. Gla.sspiegel and Colonel Harry-
L. Burman were present they would testify that accused's reputation 
for honesty and integrity in military and civilian life was excellent 
(R. 48-50). Major George A. Ferguson, Jr. and First Lieutenant Leon 
w. Bevans testified to the same ellect (R. 51, 56). Lieutenant Bevans, 
who is property officer 1n the Ordnance Section, Columbia Army Air Base, 
turther testified that he had made a semi-annual inventory and property 
check o.r the shop while accused was shop officer and found only normal 
minor discrepancies (R. 51). He has never received any complaint from 
any organization that tires have not been replaced (R. 52). 

The accused after having his rights as a witness explained 
elected to testify under oath. He stated he had obtained the glass 
fr_om Fort Jackson because it was di.fficult to obtain commercially. He 
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signed a shop order for the glass, and there was no attempt to cover 
up the transaction. He contemplated dropping the stock record by a 
statement of charges against himself'. The glass was installed in his 
car at about 1100 and on the same day he was arrested at about 1500, 
and did not have an opportunity .to make a payment. The glass was in 
parts section for three days before it was installed (R. 58, 59). 

On cross-examination he admitted that he "seemed to recall" 
that a statement of charges must show that property had been lost or 
destroyed through his own fault or negligence~ but he does not handle 
a lot of property and thought he could handle the matter by a statement 
or charges, or by payment to the finance officer (R. 60). 

6. Legally competent evidence shows that in the month or April 
1944 accused, as officer in charge of the Ordnance Shop, Columbia Army 
Air Base, South Carolina, procured three panels of automobile glass, 
valued at $18.30 from the Ordnance Service Command Shop at Fort Jackson, 

. South Carolina and had a sergeant working under his supervision install 
this glass in his personal automobile.· Accused sought to justify his 
appropriation of Government property by asserting he intended to pay 
for the glass by signing a statement of charges. The record does not 
lend credence to accused's contention. The evidence supports the finding 
of guilty of Specification l~ 

In support of Specifications 6 and 7 of the Charge, the 
prosecution proved that accused was found in possession of two particular 
tires which were in use on his automobile and thereafter introduced in 
evidence, over the objection of defense counsel, two tally sheets kept 
by the tire warehouse, Ordnance Branch, Fort Jackson, which, if they 
were competent evidence, established the Government's ownership of these 
two tires. · 

It is a general rule that ~ocuments are not admissible in 
evidence inasmuch as they are hearsay as to the facts stated in them 
(MOM, 1928, par. 1171,). However, maey ezceptions to this general 
rule have been engrafted upon it. One such exception is that entries 
in books of account are admissible in evidence where such books are 
proven to have been kept in the regular course of business and the 
entrant is dead, insane, out of the jurisdiction of the court or other
wise unavailable to testify (MCM, 1928, par. ll~). However, the entrant 
must be called personally to testify if available. Accordingly, such 
records are competent evidence only after it has been proven that the 
entrant is unavailable. This tact was not proven in the instant case. 
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Moreover, a reading of paragraph llS,! ~ indicates that it has ap
plication only to books of account in the strict sense of the term, 
i.e.· ledgers, day-books and other similar books in which accounts are 
recorded. It is thus extremely doubttul that the "books of account• 
rule would justify the admission in evidence or these tally sheets. 

The tally sheets were not official records kept under mandate 
or regulation or the War Department. They were, however, used as a 
convenient business method established and followed in this warehouse 
to keep account or all tires passing through the warehouse during the 
course or business. Hence, they were records kept in the usual course 
or business at this warehouse. In civil courts, records kept in the 
usual course or business have by statute been made generally admissible 
in evidence, as an exception to the hearsay rule. This is true not only 
in many state courts but also in the federal courts. The pertinent 
.federal statute is couched in the following language, vizs 

"In any court or the United States and in any court 
established by Act or Congress, any writing or record, whether 
in the form or an entry in a book or otherwise, made as a 

-memorandum or record of any act, transaction, occurrence, or 
event, shall be admissible as evidence of said act, transaction, 
occurrence, or event, it it shall appear that it was made in 
the regular course or any business, and that it was the regular 
course or such business to make such memorandum or record at 
the time or such act, transaction, occurrence, or event or 

- within a reasonable time thereafter. ill other circumstances 
or the making o.t' such writing or record, including lack or 
personal knowledge by the entrant or maker, may be shown to 
atfect its weight, but they shall not e.f'fect its admissibility. 
The term 'business' shall include business, profession, oc
cupation, and calling of every kind." (28 use 695, 49 Stat. 1561). 

This statute by its terms has application in "any court ot 
the United States and in any court established by Act ot CongreBS. • 
It is extremely doubttul that courts·-martial, administratively appointed 
as they- are, tall within either or the two classifications set forth in 
the statute (see SPJGJ/250.46, 26 May 1942, l Bull. JAG 158). ·HoweTer, 
a clear channel has been cut by the Articles of War and the Manual for 
Courts-Martial through which this statute nows into the body or 
nidential rule1 applicable in courts-martial. 

'· · It 11 provided by .lrtiqle or War 38 that the President m&'J' by 
regal.ations prescribe the proced,ure and modes or proof in 0ourt1-martial 
which regulat1ona •hall so tar aa practicable appl7 the rule1 or evidence 
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generally recognized in the trial of criminal cases in the district 
courts of the United States. In paragraph lll of the Manual for 
Courts-Martial, 1928, the President exercised this authority and 
specifically provided that: "So far as not otherwise prescribed in 
this manual or by act of Congress, the rules of evidence generally 
recognized in the trial of criminal cases in the district courts of 
the United States will be applied by courts-martial". There is no 
prohibition in the l.ianual which prevents application of this rule 
of evidence in trials by courts-martial. Heither has Congress pre
scribed, either in the statute itself or elsewhere, that it shall not 
apply to courts-martial. The failure of Congress specifically to 
include courts-martial within the tenor of the act is not a proscription 
aEainst its application in such proceedings. Congress merely respected 
the.authority it had delegated to the President and permitted him to 
determine if he wished to incorporate it in the body of evidential rules 
applicable in such courts. By paraeraph ill of the Manual he did so 
incorporate it. Thus, the federal statute covering entries made in 
the regular course of business is a rule of evidence having application 
in trials by court-martial. The tally sheets offered in evidence in 
this case to establish Government ownership of the tires clearly fell 
within the statute and were admissible in evidence qy virtue thereof. 

In arriving at this conclusion we are not unmindful or the 
full content of the opinion in SPJGJ/250.46, cited supra. In the 
first place it was there determined that this statute applied onlT 
to writings and records made in the regular course of business and 
did not pertain to 11 the official records referred to in paragraph ll71 
Manual for Courts ltiartial." We need not here examine that proposition 
to determine if there is an ever existent repugnance between entries 
made in the regular course of business and official records kept under. 

· the direction or the War Department and those required by Army regulations. 
It is sufficient to observe that the tally sheets here under consideration 
were not "official records,". They lrere not kept pursuant to Army regulations 
or any other requirement of the War Department. They were a part of a 
system locally adopted by a -particular warehouse to assist it in recording 
the flow ot tires as they passed through in the usual course or its business. 
They were simply records or the regular business done by that warehouse, 
kept in a similar manner. 

It is also stated in the opinion cited above that to apply the 
federal rule relative to entries made in the regular course of business 
would involve an implied repeal or so much or Article of War 38 ~s 
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authorizes the President to'prescribe the modes of proof in cases 
before courts-martial. The purport of this objection is that Congress, 
having given such authority to the President, would not have acted in 
derogation of that authority and intended this statute to apply to 
courts-martial without so stating in express terms •. The fallacy of 
this proposition arises from the failure to appreciate that, by the 
terms of paragraph 111 of the t;anual, the President himself in the 
exercise of his constitutional authority has added this rule of 
evidence to the body of military law. 

The accused gave no explanation to justify his possession of 
these tires. His unauthorized possession of them, coupled with use 
thereof on his private automobile, is sufficient to support the court's 
conclusion that the tires.were feloniously acquired by accused as alleged 
{Dig. Op. JAG, 1912-40, sec. 451 {37)). The evidence sustains the findings 
of guilty of Specifications 6 and 7 of the Charge. 

The action of the law member in refusing to hear the complete 
argument of defense counsel on his objection.to the admissibility of 
the tally sheets should not be passed unobserved. In foreclosing such 
argument, the law member informed defense counsel 11 You can talce an 
exception. This is all subject to review" (R. JO~. Any ruling by a 
law member nshould be preceded by any necessary inquiry into the pertinent 
facts and law" (MCM, 1928, par. 51E). Though it is desirable that trials 
be handled expeditiously, it is vital that accused be afforded full 
opportunity to present both the facts and the law pertinent to his case. 
The fact that higher authority is empowered to disapprove 'findings and 
sentences for material errors committed during trial in nowise relieves 
the law member of his duty to exercise the full measure of his abilities 
to insure the correctness of his rulings. 

7. War Department records show that accused is 24 years of age. 
He graduated f'rom the University of Illinois with the degree or B.S. 
in mechanical engineering. Upon completion of the ROTC course at the 
University of Illinois be was appointed second lieutenant, Ordnance 
Reserve, 31 July 1942 and ordered to active duty on that date. He was 
promoted to fir1t lieutenantJ Army of the United States, 24 January 1944. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the_trial. In the opinion or 
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the Board ot Review-the record ot trial is legall7 su.£.t'icient to sup
port the findings ot guilty and the sentence and to warrant contirmation 
ot the sentence. Dismissal is authorized upon conviction o.t' a violation 
ot Article ot War 94. ·· , 

~ }g % JllO.,. Advocate, 

____s..1.,.c""k_1n_Ho....,.e._p.1ta1.,...._____, Judge Advocate • 

....~l.fo-._~---~----~ Judge Advocate......... .......----·, 
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SPJGV 
CY 26ll07 

1st Ind. 

war Department., J.A.G.O• ., 2, 9 SEP 1944 - To the Secretary of War. 

l. Herewith transmitted for the action ot the President are 
the record of trial and the opinion of the Board of Revin in the 
case of First Lieutenant Jack I. Du.Bof.f (0-486048), Ordnance Depart
ment. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legal~ sufficient to support the .findings o.f guilty 
and the sentence and to "198l'rant confinnation of the sentence. I recom
mend that the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signatuN, trans
mitting the record to the President·for his action, and a .fom of 
Executive action designed to carry into effect the reconnnendation here
inabove made., should such action meet with approval. 

·--- , - ~ ··~ , ,.
v·~"'-- . -~ ~ .. '--..:: ... ,_"' • •-iL.._.'-

) 
Myron c. Cramer, 

Major General, 
The Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - Drt. ltr. sig. of S/w. 
3 - Form or action. 

(Sentence confirmed. G.C.M.O. 612, 9 Nov 1944) 



WAR :SEPARTHENT I 

A:rrrry Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. (141) 

SPJGQ 
CH 26llll 

6 SEP 1944 
U N I T E D S T A T E S ) CHAP..LlS'l'ON PORT OF EMBARKATION 

) 
v. ) Trial by G.C.M., convened at 

) Charleston, South Carolina, 
Private HAROLD E. KUYKEH- ) 7 August 1944. Dishonorable 
DALL (34268808) 11 Detachment ) discharge, total forfeitures 
Station Complement, Charles-) and confinement for ten (10) 
ton Port of El!lbarkation, ) years. Disciplinary Barracks. 
Charleston, South Carolina. ) 

HOLDING by the BOARD OF REVIEW 
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The record of trial is legally sufficient to support the find
ings ot guilty of Charge I, and Specification 2 thereof, Charge II and 
its Specification, anc; the sentence as approved by the reviewing authority. 
The only question requiring consideration is whether it is legally suffi
cient to support the finding of _guilty of Specification l of Charger. 

3.- Specification l of Charge I is in the custanary form and alleges 
that the accused deserted the service of the United States at Charleston 
Port of Embarkation, -Charleston, South Carolina, . on or about 2 Jmie 19.44 
and remained absent in desertion uri.til he was apprehended at Marietta, 
Georgia, on or· about 7 June J,.9.44. ·The accused pleaded not guilty. In 
its finding the court sub:S¾tuted .A.cworth, Georgia, in lieu of Marietta, 
Georgia, as the place' of apprehension. The evidence of re_cord touching 
this Specification· is substantially as follows: At the time it is alleged 
he deserted, the aocused·was assigned to duty 'With the -Charleston Port of 
Dnbarlcation Replacement Pool (R. 9). He failed to answer roll call on 

. the morning of' 2 June 19.44 (R. 9), whereupon Sta.ft Sergeant Victor Leader 
made search but failed to f'ind him (R. 9-10). Captain James w. Davis,. 

,'" Commanding 0££1eer of the Charleston i>ort ot Dnbarkation Replacement Pool, 
also made an unsuceessf'ul eff'ort to locate the accused on 2 June 19.44 ' 
(R. 7). He testified that the ,latter was absent without leave and was 
so entered on the morning report _of.the CPE Replacement Pool (R. 7). 
A duly authenticated copy of the morning report.of this organization, 
listing the accused as .A.WOL on 2 June 19.44, was introduced in evidence 'With-

. out objection (R. 9, Ex. B). Captain Davis next saw the accused on or 
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about 7 June 1944 when he was returned to his station under guard (R. ?). 
In a voluntary pre-trial statement, made to the officer who investigated 
this case, the accused admitted that he was apprehended by civil authori
ties at Acworth, Georgia (R. 11). He was wearing military coveralls at 
the time (R. 11). He further represented to the investigating officer 
that his wii'e was •running around• with other men and he had gone home 
to see about his child who had suffered a head injury (R. 11-21). The 
accused made an unsworn statement through defense counsel at the trial 
(R. 12). It was represented that the mother of accused wrote him that 
his baby had suffered an injury. Its head was •split• and he went hpme 
to see how seriously it was injured. The baby was with its mother but she 
and the accused were having marital troubles and he felt that she was too 
busy •running az-ound• to take proper care of the baby. He intended to 
return to his organization and had no intention of deserting the service. 

The only facts or circumstances established by the evidence of record 
upon which to predicate a finding of an intent to desert are that the 
accused was absent without leave for a period of five days and that this 
absence was terminated by apprehension at a distance of approximately 250 
or 300 miles from his proper station. These facts, unattended by any-
thing else, are not deemed legally sufficient to warrant the conclusion 
that accused intended to remain away from his organization and station 
permanently, particul~ly in view of the fact that he made explanation 
of his absence and assigned as a reason therefor grounds which, i£ true, 
were calculated to create in him a strong urge to visit his home when he 
did. The only fair inference to be drawn from the meager evidence is that 
he was either at or near his home when apprehended. Allowing a reasonable 
time for travel and considering the short period of time he was absent 
before he was apprehended; the facts proved are not necessarily incon
sistent with an intention to return to military control. The evidence of 
record is legally insufficient to support the finding of guilty of desertion 
under Article of Ylar 58 but is. legally sufficient to support a finding 
of guilty of the lesser included offense of absence without leave in 
violation of Article of War 61. 

4. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty of Speci
fication 1 of Charge I but legally sufficient to support a finding of 
guilty under this Specification of the lesser included offense of ab
sence without leave in violation of Article of War 61, and legally suffi
cient to support all of the remaining findings and the sentence. 

,u,,{:R/!.a,,. ,/4 ~~ Judge Advocate. 

V . Judge Advocate. 
v 

Judge Advocate. 
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1st Ind. 

SEP 2 3 1.944 · 
rrar Department, J.A.G.O.,- - To t:00 Coimnanding General, 
Charleston Port of l:.mbarkation, Charleston, Sou th Carolina. 

l. In the case of Private Harold E. Kuykendall (34268808), 
Detachment Station Complement, Charlestcn Port of :Embarkation, 
Charleston, South Carolina, I concur in the foregoing holding of the 
Board o.f Review and for the reasons stated therein recorrmend that · 
only so much of the finding of guilty of Specification l of Charge I 
be approved as involves a finding of guilty under this Specificatiqn 
of the lesser included offense of absen~e without leave :in violation 
of Article of War 61. Upon compliance w.i.th this recoIIIJlendation, and 
under the provisions of Article of War 50½, you will have authority 
to order the execution of the sentence~ 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For c.onvenience of reference and to 
facilitate attach:ing copies of the. published order to the record in 
this case, please place the file number of the record in brackets 
at the md of the published order, as followsa 

(C!l 26llll). ~--
Myron C. Cramer, 

M,1.jor General, 
The Judge Advocate General. 





WAR DEPARTMENT . ( 145) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 26lll2 

1 9 SE.P 1944. 
UNITED STATES) INFANTRY REPLACEMENT TRAINING CENTER 

CAMP FANNrn', TEXAS 
v. ~ 

Trial by G.C.M., convened at 
Private JAME:S o. ALLEN ~ Camp Fannin, Texas, 21 July
(34803482), Company c, ) 1944. Dishonorable dischar~e 
68.,h Training Battalion, ) and confinement for ten (10)
14th Training Regiment. ) years. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
TAFFY, HAID700D and TREVETHAN, Judge· Advocates 

1. The record of trial in the case of the above-named soldier has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE: I: Violation of the 61st Article of War. 

Specification 1: In that Private James o. Allen, Company "D", 
Fifty-ninth Training Battalion, Twelfth Training Regiment, 
did, without proper leave, absent himself from his 
organization at Camp Fanni.'l, Texas, from about 24 March 1944, 
to about 5 April 1944. 

Specii'icatio:1 2s (Finding of guilty disapproved by the reviewing 
authority) • 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private James o. Allen, * * *, then a 
member of Company "A", Sixty-fifth Training Battalion, 
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Fourteenth Training Regiment, having been duly placed 
in confinement in Camp Stockade, Camp Fannin, Texas, 
on or about 8 January 1944, did, at Camp Fannin, Texas, 
on or about 24 March 1944, escape from said confinement 
before he was set at liberty by proper authority. 

CHARGE III: Violation of the 96th Article of War. (Finding 
of guilty disapproved by the reviewing authority). 

Specification: (Finding of guilty disapproved by the reviewing 
authority). 

ADDITIONAL CHARGE: Violation of the 58th Article of \Var. 

Specification: In that Private James o. Allen,***, did, 
at Camp Fannin, Texas, on or about 24 April 1944, desert 
the service of the United States and did remain absent in 
desertion until he was apprehended at Chattanooga., Tennessee, 
on or about 17 May 1944. 

ADDITIONAL CHARGE I: Violation or the 58th Article or War. 

Specification: In that Private James o. Allen, Company"C", 
Sixty-eighth Training Battalion, Fourteenth Training 
Regiment, did, at Camp Fannin., Texas, on or about 26 
June 1944, desert the service or the United States and 
did remain absent in desertion until he was returned to 
military control at Camp Joseph T. Robinson, Arkansas, 
on or about l July 1944. 

ADDTIIONAL CHARGE II: Violation o:t the !:$th Article or Viar. 

Specification: In that Private James o. Allen, Company "C", 
Sixth-eighth Training Battalion, Fourteenth Training 
Regiment, having been duly placed in confinement in the 
Camp Stockade, Camp Fannin, Texas, on or about 10 January 
1944, did at Camp Fannin, Texas, on or about 26 June 1944, 
escape f'rom said confinement before he was set at liberty
by proper authority. · 

The accused pleaded not guilty to all Charges and Specifications and was 
found guilty o:t Specification 1 of Charge I except the words "to about 5 
April 1944•, of the excepted words not guilty, guilty of the Additional 
Charge and its Specification except the words "and did remain absent in 
desertion until he was apprehended at Chattanooga, Tennessee on or about 
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17 May 1944", of the excepted words not guilty, and guilty of all other 
Charges and Specifications. Evidence of four previous convictions was 
introduced. He was sentenced to dishonorable discharge, total for
feitures and confinement at hard labor for twenty years. The reviewing 
authority disapproved the findings of guilty of Specification 2 of 
Charge I and of Charge III and its Specification, approved the sentence, 
reduced the period of confinement to ten years, designated the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of 
confinement and forwarded the record of trial for action under Article 
of War 50½. 

J. The record of trial is legally sufficient to support all find
ings of guilty, except the findings of guilty of the Additional Charge 
and its Specification, and legally sufficient to support the sentence as 
apprvV9d by the reviewing authority. 

Under the Specification of the Additional Charge evidence was 
introduced to demonstrate that accused's absence commenced on 24 April 19.44 
initiated by an escape from confinement (R. 12; Pros. Ex. 5). By its 
finding of guilty of this Specification, with exceptions, the court 
determined only· that accused deserted on 24 April 1944. It found no date 
of termination of the absence nor did it find in what manner it was terminated. 

Although a court may infer that an accused intended to desert 
the service if he escaped from confinement or was under charges at the time 
he absented himself (LK:M, 1928, par. 130,~), such an inference cannot 
properly be drawn unless it is a reasonable inference consistent with the 
evidence and the record of trial in its entirety. Under the findings of 
the court in this case accuaed1s absence could have been terminated within 
an hour by- his surrender at the place from which he escaped. If such were 
the facts, it would be unreasonable and unwarranted to infer therefrom that 
accused intended to desert. In a~previous opinion of the Board of Review 
{CM 221491, Peloguig. 13 BR 175) it was held that no intent to desert could 
reasonably be inferred from facts showing that an accused obtained freedom 
from confinement by- artifice and thereafter absented himself for fifteen 
hours before he was apprehended at a point approximately fifty ailes away.
In the instant case it is the opinion of the Board of Review that the find
ings of guilty of the Additional Charge and its Specification are not 
sustained, because no reasonable, justifiable inference that accused intended 
to desert could be drawn from the solitary finding that the accused's absence 
commenced on a particular day, initiated by an escape from confinement. 
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4. The Board or Review holds the record or trial legally insu!
ticient to support the findings or guilty or the Additional Charge and 
its Specification, and legally su!ticient to support the findings or 
guilty or all othe~ Charges and Specifications and the sentence as 
approved by the reviewing authority. 

Siok in Hospital , Judge Advocate. 

if~~ , Judge Advocate. 

SPJGV 
CM 26lll2 1st Ind. 

SEP 191944War Department, J.A.G.O., 

To: Commanding General,: Infantry Replacement Training Center, 
Camp Fannin, Texas. 

1. In the case of Private James O. Allen (34803482), Company- C, 
68th Training Battalion, 14th Training Regiment, attention is invited 
to the foregoing holding by the Board or Review that the record or trial 
is legally insufficient to support the findings of guilty or the Ad
ditional Charge and its Specification, and legally su!ticient to support 
the findings or guilty of all other Charges and Specifications and the 
sentence as approved by the reviewing authority, which holding is hereb;y 
approved. Upon disapproval of the findings of guilty or the Additional 
Charge and its Specification you will have authority to order the execution 
or the sentence. 

·2. When copies of the published order in this case are forwarded 
ito ~his office they should be accompanied by the foregoing holding and 
'this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please place 
~~e'rile number or the record in brackets at the end of the published order, 
!',S·J~llOlfSI 

(Clf261112). ~ ~ ~ (~-- o.o------
11,yron c. Cramer, 
Major General, 

-4- The Judge Advocate General. 
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WAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 26ll38 

1 SEP 1944 
UNITED STATES ) 92ND INFANTRY DIVISION 

) 
v. ) 

) 
Trial by G.C.Jl., convened at 
Fort Huachuca, Arizona, 13 and 

Second Lieutenant OSOORNE 
B. JONES (0-1013227), 365th 

) 
) 

15 J~ 1944. lli.sm:1.ssal, total 
forfeitures and confinement for 

Infantry. ) five (5) years. Iti.sciplinary 
Barracks. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Ad:~ocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 95th Article of War. 

Specification: In that Second ll.eutenant OSBORNE B. JONES, 
Company C, Three Hundred Sixty Fifth Infantry, was, at 
Fort Worth, Texas_. on or about 12 February, 1944, in a 
public place, to nt, Colored Wai ting Room, Texas and. 
Pacific Rail~ Station, drunk and disorderly. 

-
CHARGE II: Violation o:r the 96th Article of War. 

Specification l: In that Second Lieutenant OOBOmm B. 
JONF.S, Compally C, Three Hundred Sixty Fifth Infantry, 
did, at Fort Worth, Texas, on or about 12 February, 
1944, unlawfully carry a concealed weapon, viz, one 
home-made knife. 
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"'""'3cif1cati.on 2: In that Second Lieutenant OSBORNE B. 
JONES., Company C., Three Hundred Sixty Fifth Inf'antry., 
did., at Fort Worth, Texas on or about 12 Februar,r., 
1944., wrong.ful'.cy appear in a public place., to ld.t., 
Colored Waiting Roan., Texas and Paci.tic Railroad 
Station., without proper uni!om. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

SpecificaUon: In that Second Lieutenant Osborne B. Jones., • 
365th Infantry., having been detailed to SerTe as olli-
cer to guard the 365th Infantry Warehouse in Merryville, 
wuisiana., from about 4 April to about 5 April 1944, did, 
1.n Merryville, Louisiana, on or about 4 April 1944, wrong
tul.ly leave his post before beine properly relined. 

2nd ADDMONAL CHARGES: 

CHARGE I: Violation of the 93rd Article of War. 

Speci.ficati.on: In that Second Lieutenant Osborne B. Jones, 
.36.5th Infantry, did., at Fort Huachuca., Arizona., on or 
about Jul;y 2, 1944, .feloniously embezzle b.Y' fraudu-
lently converting to bis o,m ~e money of the value of 
four hundred .fifty dollars and thirty-two cents ($450.32), 
the property of the United States Government, entrusted 
to him by 1st Lieutenant Theophilus A. Logan .for re-
tum to the Finance Office, 92d Ini'antr;r m.vision. 

CHARGE II: Violation of the 64th Article ot War. 

Specification: In that Second Lieutenant Osborne B. Jones, 
365th Infantry, baT.ing received a lawful command from 
Captain John E. Horton, 365th Infantry, his superior 
officer., to •Dismount• ~mm a jeep, did., at Fort 
Huachuca, Arizona, on or about July 2., 1944, wUlfully
disobey the same. 

CHARGE III: Violation of the 96th Article of War. 
\ 

Speci.f'i.cati.on l: In that Second Lieutenant Osborne B. Jones., 
365th Inf'antry, did, at Fort Huachuca., Arizona, on or 
about J~ 2., 1944., wrongfull.7 take and use one 1/4-ton 
weapons carrier, property o£ the United States. 

Specification 2: .In that Second Lieutenant Osborne B. Jones, 
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365th Infantry, did, at Fort Huachuca, Arizona, 
on or about July 2, 1944, wrong.fully fraternize 
with enlisted men, thereby seriously compromising 
his position as an officer, such association being 
not in accordance with the customs of the service. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due and to be confined at such place 
as the reviewing authority might direct for seventy-five years. The re
viewing authori t<J approved the sentence but reduced the period of con
finement to five years, designated the United States .Ili.sclpllnary Barracks, 
Fort Leavenworth, Kansas, as the place of confinement and forwarded the re
cord of trial for action under Article of uar 48. 

3. The evidence for tho prosecution shows that at about 0245 o'clock 
on 12 February 1944 the accused was found wandering around the colored 
waiting room of the Texas and Pacific Railroad Company• s station in Fort 
Worth, Texas. He was clad only in his underwear and was obviously highly 
intoxicated. He refused to produce his identification and was "sarcastic" 
with the Elllployees of the railroad and the two military police, all of 
whom eventually prevailed upon him to put on his clothes before he was taken 
to the police station. It was found that he was carr.ying a concealed 
weapon in the fonn of a knife which had been fashioned from a factory made 
blade and an empty .50 calibre machina gun shell tor a handl.e (R. 2.3-24; 
Pros. Exs. A-D). 

Last spring the accused I s orgarri.zation was in the u,uisiana 
Maneuver Area. About 1330 o I clock on 4 April 1944 the accused reported 
to the Division's .Provost Marshal as directed by bis organization's adju
tant for the purpose of receiving instructions for serving as an officer 
guard of the 365th Infantry Warehouse at Merryville, Louisiana. He was 
directed to report at the warehouse with his bedding at 1600 o I clock and 
to remain there until reUevad the next morning by another officer. He 
was seen at the warehouse by the Provost Marshal at about :20JO o'clock 
that evening but when the ,Provost Marshal again 'Visited the warehouse 
at about :240() o I clock the accused had departed and it became necessary 
for the mill tary police to guard the warehouse until the next morning 
when the relieving officer appeared. At about 1600 o'clock on 5 April 
1944, the Provost Marshal located the accused in th.a back room of the 
"M.P. Headquarters" ,mich was ·occupied by the State Figmray Police at 
a t01111 some 40 miles distant where ·he had been incarcerated at about 
0030 o'clock that morning (R. ll-19, 19-2.J). 

By SUJm11.er the d1. 'Vision had returned to Fort Huachuca, Arizo· 
and there on Sunday morning, 2 July 1944., First Lieutenant Theopbilu 
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Logan, the accused's company commander, delivered to the accused a money 
bag containing $450.32 and the pay roll upon ldrl.ch there were several 
errors. The accused, who was the witnessing officer for the payroll., 
was directed to deliver the bag and its contents to the Finance Of!i
cer by 1300 o'clock. Instead of' doing so the accused accompanied by 
several anlisted men drove in a compaiv- jeep to the home of Sergeant 
William Richardson arriving there about noon. The accused's ,rife had 
.formerly rented a room from the Richard.sons. The accused stated that 
he· had about $900 in the money bag and that he had to turn it in by 
0800 o 1clock Monday. After some discussion the accused and the sergeant 
counted the money and found that 1 t amounted to between ~00 and $500 
and it., at the sergeant's SUf:gestion., was secreted for safe keeping. 
There ?1as sane drinkir..g going on but there is no evidence that the ac
cused pirticipated therein or otherwise improperly conducted himself'. 
He was in and out of the ho~e several times during the afternoon and 
evening. On one of these occasions at about 1800 o'clock the accused 
was driving the jeep in llhich were four enlisted men at about t/J miles 
per hour when he was stopped by Major (then Captain) John E. Horton who 
was accompanied by Captain Paul M. Moore. According to these two offi
cers, the accused recognized them and Major Horton ordered the occu
pants of the jeep 1D cl:i..smount. The enlisted men obeyed and were directed 
to proceed to their organization's area. The accused rei\lsed to comply 
with the order, became argumentative and rei\lsed to permit Major Horton 
to take charge or the jeep. No inquiry was made concerning the accused's 
authority to use the jeep and there is no testimony relative thereto 
whatsoever (R. 24-31, 31-37, 37-38, 61-66; 67-71). 

At about 2030 o'clock the accused reappeared at Sergeant Richard
son's, was given the payroll money by the sergeant and promptly departed. 
He was thereafter seen in the game room of the officers' club playing poker 
while intoxi. catad 1fith about $300 or $~ in money on the table before him. 
Tu.ring the game ha gave several officers money and checks to ka ep i'or him. 
At about 23.30 o'clock he went to his room much the 190rse for drink and be
gan to retire. His company commander had theretofore !wnd tha payroll and 
the money bag 1'li th only $37.44 in it in the accused's room and as soon as 
he coul.d locate the accused interrogated him about the balance. The ac
cused told him not to worry and that Lieutenant Virgil R. Chandler had about 
$2000 of his, the accused's, money. Lieutenant Chandler., however., produced 
only two checks and some currency, totaling $85. Another o!ficer produced 
about $22) which accused had le!t w1th him. The accused produced $45 in 
cash and his pay check of $70.25. The resultant shortage o! $104.98 was 
furnished by Lieutenant Logan, tha company commander., who returned the full 
sum of $450.32 to the :finance oi'.fice. The accused's "Wi!e bad delivered 
'1,04.98 to Lieutenant Logan before the trial. The finance oi'f'ice had closed 
at 1200 o'clock on 2 July 1944 (R. 38-58., 5~-61., 63., 73-74). 
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4. The accused., after explanation ot his rights as a witness., 
elected to remai.n silent aIXl the defense o.f.fered no evidence (R. 72-73). 

5. The Specil'1cation, Charge I., alleges that the accused in the 
colored wai. ting room of a railwa;y- station 1n Forth Worth, Texas., a 
public place, on 12 February- 1944 was drunk and disorderly. The Specifi
cation is lai.d under Article of War 95. Specifications 1 and 2, Charge 
n, respectively allege that at the same time and place he unlawtu.l.ly 
carried a concealed weapon, a homemade knife, and wrongfully' appeared 
without proper uniform. These two SpecifLcations are laid under Article 
ot War 96. It is mani.fest that gross drunkenness and disorderly conduct 
in a public place is ungentlemanly and therefore violative of Article of 
War 9.5. It is equally manifest that carrying concealed weapons and ap
pearing in a public place 1lithout proper uniform is conduct of a nature 
to bring discredit upon the military service (Mell, 1928, paragraphs 151, 
lSaj. 

The testimony of the railroad I s employees and the military police
men conclusively shows that the accused was heavily intoxicated on the al
leged date in the public waiting room of a railmcy- station in a large city 
and was wandering around in bis underwar. Suoh conduct shows gross drunken
ness and wearing such garb is clearly disorderly and disgraceful conduct. 
Since he bad no uniform on at all he certainJJ was llithout proper llDitorm 
and, after he had been required to dress, the concealed weapon., a bane-
made knife., was tound upon hill. The evidence, therefore, shows bis guilt 
of the offenses, as alleged., beyond a reasonable doubt and amply supports 
the court•s findiDgs of guilty o! Charge I and its Specification and Charge 
n and both Specifications thereunder. 

6. · The Spec:L.fl. cation., Additional Charge, alleges that the accused at 
a designated time and place after })a.Ying been deta.Ued to serYe as officer 
guard ot a warehouse for a specified time wrong~ lett his post before 
being properly relieved. 11D:l.sobedismce of standing orders• is violative 
of the 96th Article of War (l[:Y, 1928., par. l52a). 

. The prosecutton•s evidence shows that the accused was detailed 
to serve as o.tf1cer guard at a specified warehouse !or a speci1'1ed time, 
i.e. until relieved. Such detail amounted to a standing order tor its 
duration. The evidence, further, shows that the accused undertook the 
performance of the du"tiY and then le!t the warehouse !or another town about 
40 miles awq bei"ore he was properly relieved. Such conduct is unquestion
ably prejudicial to good order and military discipline. The evidence, 
therefore, establishes the accused's· commission o! the o:f.f'ense as alleged 
and fully warrants the court. 1 s findings of guilty of the Additional Charge 
and its Speoification. 
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?. The Speci.tication, Charge I of the Second Additional Charges, 
alleges that on 2 July 1944 the accused at Fort Huachuca., Arizona, 
feloniously embezsled •by !raudulently converting to his own use money
of the value· o!" $450.32., "the property or the United.States Government., 
intrusted to him b;r First- lieutenant Theopbilia A. Logan for return to 
the Finance Office., 92d Infantry Ilf.vision". The offense alleged is that 
o.r embezzlement which is violative o.r .Article of War 93 and which is de
fined as "the fraudulent appropriation o:t property b7 a person to whom 
1t bas been intrusted or into whose hands it bas law.tu1lJ' come (Moore v. 
u. s., 160 u. s. 268)• (JitCY, 1928, par. 149h). 

The proseeution•s evidence shows that on the morning or 2 J~ 
1944 the accused, the 'Iii tnessing otticer., was intrusted 1r1th a money bag 
conta1n:lng $450.32 1n cash and a payroll, which required correction, for 
the sole purpose o:t delivering it to the Division's Finance Office b;r a 
specified time. Heedless of his trust the accused became intoxicated and 
used all but $.37.44 (the amount .found in the money- bag) to back up his 
hands in a poker game because it was shown that he had about $300 or $400 
in currency, stacked be.fore him at the game and was unable to .account 
when required and requested to do so. The use of the money· in the poker 
game constituted a fraudulent conversion which was not obliterated b7 
eventual ·restitution ot the con~erted funds. The evidence., there.tore., 
beyond a reasonable doubt shows the accused's guilt o:r the embezzlED.ent · 
as alleged 1n too SWl1 of $412.88 instead ot the sum o:t $450.32 and am.pl.7 
supports t.he court's .findings of guilcy- o:t Charge I, Second Additional 
Charges an'd its Speci!icatl.on excepting there.trom the words ".lour hundred 
ti:tt7 dollars and thirty'-t.lro cents ($450 • .32) n and substi'biting therefor 
t.he words "tour hundred twelve dollars and eighty-eight cents ($412.88) 11 • 

8. The Spec:U'1.eatl.on, Charge II t?:f the Second Additional Charges, 
alleges that the accused attar having received a lawful command traa his 
named superior of.f1cer to •dismount" from a jeep at a designated time and 
place will..f'ully disobeyed such order. Will.f'ul disobedience is defined as 
the disobedience o.r a militar;y order ot a superior officer 11ho is authorized 
to give it so as to mani!eat an intentional defiance o! authority' and 1• 
violative o:t Article of War 64 (MCll., 19~8, par. 134h}. 

The undisputed testimon;y ot two off1cers shOYs that the accused ns 
operating a jeep at an excessive r4lte o! speed when his superior officer stopped 
him, that the. accused was given the order to dismount. which he not oncy- deliber
ately refused to obey but that he waxed argumentative and belligerent toward · 
the o.fficer giving the order. It was the o:t.ficer•s duty under the circum
stances to see that the jeep Yas operated properly- and sa.tely. Tlle mdence., 
there£ore, establishes the accused's guilt o! the o.f!ense as-alleged beyond 
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a reasonable chubt and fully warrants the court 1 s findl.ngs of guilty 
of Charge II., Seoond Additional Charges., and the Specification thereunder. 

9. Specifications land 2., Charge Ill ot the Second Additional Charges., 
respective]Jr allege that on 2 July 1944 the accu.sed -.rong.ful.l1' took and used 
one 1/4 ton weapons carrier., property of the United States and that on the 
same date he l'll"ong.f'ully .fraternized with enlisted men., thereby' serious].J' 
compromising his position as an officer., such association being not in accord
ance with the customs of the service. Since the record is absolute]Jr silent 
concerning whether the accused was or was not authorized to use the jeep and 
contains no substantial evidence whatsoever ot his wrongful fraternization 
with enlisted men, the findings of guilty of tha Charge and its two Speci.fi- , 
cations are without support in the evidence and should be disapproved.

' . 
10. The accused is about 24 years old. 'l'.be records o! the Office of The 

Adjutant General show that he bas bad enlisted service .from 20 December 1941 
until 30 October 1942 when he was commissioned a second lieutenant upon comple
tion of Officers• Candidate School and that he has had active duty as an o.f'fi
cer since the latter date. He graduated from high school 1n 1936 end there
after attended college for two years. Thereafter and until bis induct.ion 
into the service ha ..-as employed as a clerk at a "CCC• camp, as a waiter in 
a cocktail lounge and as a hotel bell·bo;y at undisclosed rates of pay-. 

ll. The court was legally constituted. For the reasons etated the 
Board of Review is or the opinion that the record of trial is legally in
sufficient to support the findings o£ guilty o! Charge III, Second Additional 
Charges., and the two Specifications thereunder; legally sufficient to support 
the fl. ndings of guilty of all other Charges and Spec:ificat.ions., excepting 
.from the Sped.fi. cation of Charge I., Second Additional Charges, the words •.tour 
hundred fifty dollars and thirty-:-two cents ($450.32)• and substituting there
for the words "four hundred twelve dollars and eighey-eight cents ($412.88)•; 
legally sutticient to support the sentence and to warrant confirms.ti.on thereof. 
Diemissal is authorized upon a conviction of Articles of War 64., 93 or 96 and 
is mandatory upon conviction o~ a violation or Article of War 95. 

"' u./cA4&{d xf.~Advocate. 

$tJ.5f:te4=r.Junge Advocate. 
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SPJGN 
C'J.: 261138 

1st Ind. 

War Deparbnent, J.A.G.O., - To the Secretary otl7ar.
12 SEP 1944 

1. Herem.th transmitted for the action of the President are. 
the record of trial and the opinion of the Board of Review in the 

· case of Second Lieutenant Osborne B. Jones (0-1013227), 365th. Infantry•. 
2. I concur in the opinion of the Board of Review that the record 

of trial is legally insufficient to supi->ort the findings of guilty of 
wrongfully taking and using a Government vehicle and of wrong!ully 
fraternizing with enlisted men (Specs. 1 & 2~ Chg. III, 2nd Add. Charges), 
legally sufficient to ·support only so much of the .finding o:f guilty. of 
the Specification alleging the· embezzlement of $450.32 as involves the 
enbezzlement of $412.88 (the Spec. Chg. I, 2nd Add. Charges), legally 
sufficient to support all other findings and the sentence, and to warrant 
confirmation thereof. I recommend that the sentence as approved by the 
reviewing authority be confirmed and ordered executed. · 

J. Inclosed are a draft of a letter !or your signature, transmitting 
the record to the President for his action, and a fonn o! Executive action 
designed to carrJ into effect the foregoing recommex:idation, should such 
action met with approval. 

,·~ Q. ~-----q_.._.. _,.....____ 

Myron c. Cramer,· 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. ,. 
Incl 2 - Dft. o!.ltr. for 

sig. Sec. of Wu. 
· Incl 3 - Form of :Executive 

action. 

{Findings disapproved in part in accordance with recommendation 
of '.the Judge Advocate General. Sentence as approved by reviewing 
authority c~nfirmed. G.C.M.O. 560, 14 Oct 1944) 
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WAR DEPARTIJENT 
Army Service Forces 

In the Office of The Judge Advocate General (15'7) 
Washington, D. C. ~ 

SPJGQ 
CM 261181 - 8 SEP1944 

UNITED STATES ) :ilDDLE'l'UiiN AIR SERVICE COIJIID'D 
) 

v. ) Trial by G.C.M., convened 
) at Bolling Field, District 

Privates HOWARD 'l'. PAYNE ) of Columbia, 19 July 1944. 
(34391286) and LESTER L. ) Dishonorable discharge, 
DURST (13082335), 1st Army ) total forfeitures and con
Air Forces Base Unit, •A• ) finement at hard labor for 
Squadron, Bolling Field, ) five (5) years. Federal 
District of Columbia. ) Reformatory. 

HOLDING by the BOARD OF REVlli'H 
GA1IBRELL, FREDERICK and ANDERSON, Judge Advocates 

1. The record of trial in the case of the soldiers named above . 
~s been examined by the Board of Review. 

•2. The accused were tried upon the following Charges and Speci-
fications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Private Lester L. Durst (then Private 
First Class), 1st A.rnry Air Forces Base Unit, •A• Squad
ron, Bolling rield, District of Columbia and Private 
Howard T. Payne, 1st Army Air Forces Base Unit, •A• 

•Squadron, Bolling Field, District of Columbia, acting 
jointly and in pursuance of a common intent to connnit 
a felony, to wit, robbery, did, at 31st Street and Pennsylvan
ia Avenue, Southeast., Washington, District of Columbia on 
or about ll:30 p.m., 26 June 1944 commit an assault upon 
one Ralph s. Weimer by wilfully and feloniously striking 
him, the said Ralph S. Weimer, on or about the head with a dan
gerous instrumentality, to wit, a rock. 

CHARGE IIi Violation of the 96th Article of war. 

Spec:Uication: In that Private Lester L. Durst (then Private 
·First Class), 1st Army Air Forces Base Unit, •A• S~ua.d
ron., Bolling Field., District of Columbia and ~ivate 
Howard T. Payne, 1st Arm:y Air Forces Base Unit, •A• 
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Squadron, Bolling Field., District of Columbia., acting jointly., 
and in pursuance of a common intent., did, at 31st Street and 
Pennsylvania Avenue., Southeast., Washington., District o:f Colum-
bia., on or about 11130 p.m• ., 26 June 1944, without the consent of 
the owner., wrongfully take and carry away a certain Airport Cab No. 
10-IC-18-654., the property o£ the Airport Transport., Inc. :in 
possession of one Ralph S. Weimer, and of a value of about Five 
Hundred Dollars ($500.00). 

They pleaded not guilty to and were found guilty of all of the Charges 
and Specifications. Evidence was introduced as to Payne of a previous 
conviction by a Summary Court for absence without leave for 19 days in 
violation of Article of War 61. No evidence of any previous conviction 
was introduced as to Durst. They were each sentenced to be dishonorably 
discharged the service., to forfeit all pay and allowances due or to becane 
due and to be confined at hard labor at such place as the reviewing 
authority may direct for 5 years. The reviewing authority approved the 
sentence., designated the Federal Reformatory at Chillicothe., Ohio, as the 
place of confinement and forwarded the record of trial for action under 
Article of 'War 5~. · 

. 3. The evidence introduced by the prosecution clearly showed that 
the accused on the night of 26 June 1944, while in the military service., 
in Washington., D. c • ., while acting jointly., assaul.ted one Ralph S. Weimer., 
a ta.xi-cab driver., by striking him on the head with a rock while he was 
driving the accused in a cab. After the driver was forced out of the 
cab, the accused drove the cab frNay. It was shown tobe the property of 
Airport Transport Inc. and worth about $500. • Both accused voluntarily 
signed confessions 1;o the c0Illlllission of the offenses (Pros. Exs.F and H). 

4. Both of the accused testified on their own behalf and claimed 
that they were intoxicated at the time of the alleged occUITence and that 
their conduct was due to their intoxicated condition. They denied that 
there was any- plan to rob the taxi driver and claimed that they did not 
voluntarily sign the confessions but did so under duress and without 

.proper advice as to their rights. Several witnesses testified as to 
their previous good military record and character. · 

5. The record shows that Major George J. Edwards, who· was appointed 
and acted as Law Member 0£ the court that tried.and convicted the ac
cused., was the Acting Judge Advocate at Bolling Field and as such,·previous 
to trial, had read the papers .pertaining to the charges preferred. against 
the accused, including statements alleged to have .been made by the ac
cused and discussed them with the Trial Judge Advocate who at that time 
was also his assistant, in order to see that the charges were brought 
under the proper article or war and that the specifications alleged offenses. 
All statements made by the accused were contesgions or the commission of 
the offenses and therefore Major Edwards must have read the confessions 
or the accused. He was challenged for ca~e by defense counsel but 

···.·- 2 -,. 
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averred under oath that he had formed no positive opinion as to the in
nocence or guilt of the accused and had expresced no opinion concerning 
the same (R. '7). '.!.'he court refused to sustain the challenge (R. ?). 

6. The record further shows that a four-paged typewritten document 
containing a summary of the •facts" and the law applicable thereto 
prepared by the Trial Jud~e Advocate was placed before the court by the 
Trial Judge Advocate prior to trial and 8 scanned• by the President of 
the court before evidence was introduced (n. 38). This was done without 
the lmow1edge or consent of defense counsel and without opportunity to 
rebut its contents. The summary of the ufacts• contained in the document 
was a statement of facts which if believed showed conclusive proof of ' 
the guilt of the accused. This document lay on the table during the 
trial in front of and available to the court. 

7. In the .opinion of the Board of Review the court erred in refus
ing to sustain the challenge for cause of its Law Member. Among the 
grounds for challenge for cause listed in MCM, par. 58e, page 45 are: 

•Ninth: Any other facts indicating that he should not sit 
as a member in the interest of having the trial ••• free fran 
substantial doubt as to legality, fairness, and impartialityt'. 

It is the opinion of the Board that Major Edwards should have been 
excused frcm the court upon the motion of .Defense Counsel notwithstand
ing his contention that he had formad no opinion. In order properly 
to pass upon the correctness of the charges and specifications it was 
necessary for him to make a careful study of the facts of the case as 
contended by the prosecution. He admitted that he read the stenographic 
statements of the accused which in the record appear to be confessions 
of guilt. His mind, on the issue Ol guilt or innocence, could not help but 
be prejudiced against the accused and even if it was not, the facts were such 
as to create a substantial doubt to that effect. It follows that the trial 
was not free from substant~al doubt 'as to impartiality. 

A failure to sustain a challenge where good ground is shown trmay 
require a disapproval on jurisdictional grounds or cause a rehearing 
because of error injuriously· affecting the substantial rights• of the 
accused (MGM., par. 58f., page 46). 

In our opinion the error was .fatal as it did affect the substantial. 
rights of the accused so as to entitle them to a rehearing. 

In view of the foregoing holding it is not necessary to pass upon 
the action of the Trial Judge Advocate in submitting to a member of the 
court, without defense counsel's knowledge or consent, a •brie.fll or 
document, not in evidence and which contained a statement of facts concerning 
the accused which., it true, would conclusively show their guilt. 

-3-
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For the reasons stated the Board of Review is of the opinion that the 
record of trial is not legally suffic:i.ent to support the findings or the 
sentence. 

~La-~.. J .£,, ./4U/, Judge Advocate. 

~~ Judge Advocate,.. 
--,rl'r'"'-'"--WO"-e~,.,_~...;.a.:~~--.___, Judge Advocate. 

-4-
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1st Ind. 

-..-:J.r De)3.Y'tment, J.i•• :_~.8., z3 SEP 1944 - To the Co,:rr:ian:iing General, 
'\iddl etovm £..ir Service C0rfl!:'J1nd, Olmsted Field, :, !iadletovm., Pennsylvania. 

1. In the case of Privates HONard ·.r. Payne (34391286) and I.ester 
L. Durst (13082335), 1st Army ./Ur Forces 139.se Unit, 11.~11 Squo.dron, 
Bolling :F'ield, Distrkt of Columbia, attention is invited to the fore
go::.ng holdinc by the Board of rte-r.i.ew that the record oi trial is not 
le:'p.lly sufficient to su,:>1Jort the findins;s oi' guilty and the sentence, 
which hobing is hereby approved. l"or the reasons stated in the holciing 
by the Doo.rd oi' Review I recommend that the findings of gullty and the 
sentences as to ea.ch accused be vacated. 

2. Under the provisions of Article of ·:1ar so;, the record of trial 
is transmitted for vacation of the sentencasin accordance with the fore
going holding and for a rehearing or such other action as you nay deem 
proper. 

3. When copies of the published order in this case are forwarded 
to thb office they should be accompanied by the foregoing holding and 
this indorsement. For convenience o.f reference and to facilitate 
attaching copies of the published order to the record in this case, 
please pJ.ace the file number of the record in brackets at the end of 
the published order, as follows: 

(CM 261181). 

Dyron C. Cramer, 
Major General, 

l •Incl.· Tt,.e Judge Adv~ate General. 
Record of trial 

https://rte-r.i.ew




(163)YlAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 261242 

UN IT ED S T"A TES 

v. 

First Ser~eant LEON WILLIS , 
(1802955.3), .3978th Quarter
master Truck Company. 

4 SEP 1944 
10TH ARMORED DIVISIOU 

Trial by G.C.M., convened at 
Cs.mp Gordon, Georgia, 4 August 
1944•. Dishonorable discharge 
and confinement for ten (10) 
years. Federal Reformatory, 
Chillicothe, Ohio.· 

HOLDlllG by the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

l. The record ot trial in the case of the above-named soldier 
has been examined by the Board ot Review. 

2. The accused was charged with and found guilty of (a) absence 
without leave for three days (Ch. I, Spec.), in violation of Article of 
War 61, (b) embezzlement of $.3,3.80, forgery_of $20 post office money 
order,.forgery of $30 post office money order, and embezzlement of the 
proceeds of a $25 draft {Specs. l, 2, .3, 4, Ch. II), in violation of 
Article of War 9.3. He was sentenced to dishonorable discharge, total 
forfeitures and confinement at hard labor for fifteen years. The 
reviewing authority approved the sentence, reduced the period of con
finement to ten years, designated the Federal Reformatory, Chillicothe, 
Ohio, as the place of confinement and forwarded. the record of trial for 
action under Article or War 50½• 

.3. The record of trial is legally sufficient to support the find
ing3 of gullty of Charge I and its·Specification and Charge II and Speci
fication 1 thereof and the sentence as approved by the reviewing authority. 

The only questj__on requiring consideration is the legality of 
the findings as to Specifications 2, ,3 and 4 ot Charge II. _Each of these 
three Specifications alleges an offense in violation ot the 9.3rd Article 
ot War. 

-1-
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In support of Specificcltions 2, 3 and 4 of Charge II there 
was introduced in evidence the sworn written statemant of accused made 
to the inv"stigating officer (E.':. 3), in vihich he confessed that he 
committed the offenses charged in these Sp~cific::.tions. The officer 
to whom the confession was made testified on direct. examination that 
he warned accused of his rights at the time the confession wc.:.s made. 
However, on cross-examin2tion of this witness by defense counsel the 
follo1-'ling (iuestions and answers appear in the record: · 

11Q. Why did you go to see Ser_geant \'Tillis to get this con
fession from him? 

"A. Because I thought it ~ould make the preparation of tha 
case much more easier. 

ir * * 
11Q. Uas Sergeant Willis reminded of his rights? 
11 A. I explained his rights to him and told him .that it would 

be _better for him to sign a confession. 

* * * 11Q. Did you say that it would be a lot easier ·on him? 
"A• I said that it would be a lot e2.sier on all of us" (R. 34). 

Obviously a confession obtained under 'such circumstances was not i"reely 
and voluntarily given vrl.thout hope of reward or fear· of punishment, ·was 
not competent evidence, and \'las erroneously a_dmitted. The evidence, 
aliunde the confession of accused, offered in support of these three 
Specifications is wholly _insufficient to sustain the findings of guilty. 

4. For the reasons stated the Board of Revi ew1 holds the record 
o;f. trial legally insufficient to support the findings of guilty of 
Specificaions 2, 3 and 4 of Charge II, legally sufficient to support
the findings of guilty of Charge I and its SpecUcation., Charge II and 
Specification l thereof,' and legally sufficient to sµpport only so much 
of the sentence as involves dishonor2.ble discharge, forfeiture of all 
pay and allowances due or to become due and confinement at hard labor 
for ten years in a place other than a penitentiary or Federal reformatory. 

-2-
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SPJGV 
CM 261242 

ls t Ind. 

SEP 231944.
-:Var Department, J.A.G.O., • To the Commanding General, 
10th Armored Division, Ca.mp Gordon, Georgia. 

1. In the case of First Sergeant Leon Willis (18029553), 3978th 
Quartermaster Truck Company, attention is invited to the foregoing 
holding by the Board of Review that the record of trial is legally 
insufficient to support the findings of guilty of Specifications 2, 
3 and 4 of Charge II, legally sufficient to support the findings of 
guilty of Charge I and its Specification, Charge II and Specification 
1 thereof, and legally sufficient to support only so much of the 
sentence as involves dishonorable discharge, forfeiture of all pay 
and allowances due er to become due and confinement at hard labor for 
ten years in a place other than a penitentiary or Federal reformatory, 
which holding is hereby approved. Upon· disapproval of the findings of 
guilty of Speoificatians 2, 3 and 4 of Charge II, and designation of 
~ place of confinement other than a penitentiary or Federal reformatory, 
you will have authority to order the execution of the sentence. However, 
in view of the fa.ct tha. t under the findings as approved by the Board 
of Review, the accused is guilty of absence without leave for three 
days and embezzling $33.80, it is recommended that the period of con
finement be reduced to five years. 

2. When copies of ·the published order in this case are forwarded 
to this _office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
plea.se· place the file number of the record in brackets at the end of 
the published order, as follows2 

(CM 261242).
' . . 

~ . ""' '-- - ~ ___ ,,_..._..,.._,..:;,;_._ 

Myron C. Cramer, 
Major General, 

The Judge Advocate Genera.I. 
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WAA DEPART'iAENT 
A:rrry Serv:i.c e Forces 

In the Office cJ'. .rhe Judge Advocate General 
W~shington, D. c. (167) 

SPJGQ 
CM 261268 

2 5 Alt> 1944 
UNITED STATES ) EASTERN SIGNAL CORPS TRA.INING CENTm 

) 
v. ) Trial by G.C.M., convened at ' 

) Fort Monmouth, New Jersey, 3 
First Lieutenant RALPH L. ) August 1944. Dismissal. 
EDErI (0-1635830), Signal ) 
Corps. · ) 

OPINION of the BOARD OF REVIEW 
GA:\IBRELL, :FRED.ERICK and A.,'DERSON, Judge Advocates. 

l. The Board of Review has e:xa'llined the record of trial in th9 
case of the officer named above, and submits this, its op:i.nicn, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speciti
catiansa 

CHA.ROE It Violation o.f the 6J.st Article of War. 
\ 

Specification, In that First Lieutenant Ralph L. Eden, 
848th Signal Training Battalion on duty with Company 
B, 3170th Signal Service Battalion, :Eastern Signal 
Corps Unit Training Center, Camp Edison, did, 'Without 
proper leave absent himself from his station at Camp 
Edison, fort Monmouth, N9W Jersey from about 2J July 
1944 to about 1400 22 July 1944. 

CHARGE II: Violation of the 96th Article of War. 
(Finding of not guilty.) 

Specifications (Finding of not guilty.) 

He pleaded not guilty to the Charges and their respective Specificatiais. 
He was found not guilty of Charge II and its Specification and guilty of 
Charge I and its Specification. There was introduced in evidence a. 
previous conviction on Z. July 19.44 by a general court-martial for absence 
without leave from 9 June 1944 to 17 June 1944 for which he was sentenced 
to forfeit $75 or his ~ per month for six months and to be publiclJr 
reprimanded. He was sentenced-in the instant case to be dismissed the 
serv.i,c e. 1'he reviewing authority approved the sentence atxi foniarded 
the record of trial for actiqn um.er Article of War 48. 
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3. The evidence for ·the prosecution shows that the accused was, 
during_ the occurrence ccmplained of, in the military service as a first 
lieutenant and a manber of Company B, 3170th· Signal Service Battalion, 
stationed at Camp El:lison, Fort Monmouth, New Jersey. At 8:00 a.m. 
a) July 1944 a message was received by telephone at the headquarters 
of that organization purporting to come from the accused to the effect 
that he -was at the infirmary receiving medical treatment. Accused 
failed to appear at his appointed place of duty during the morning and 
a diligent search through the camp, including the infirmary, failed to 
locate him all that day, that night and the following day (R. 6d, 6e, 6g). 
The morning report of accused I s organization for July 1944 pertaining 
to th~ accused wa.s introduced in evidence without objection. It showed 

. accused "duty to a,VOL 0715" on a> July 1944 and 11AW'OL to arrest in qrs. 
1400" on 22 July 1944 (R. 6a, 6b, Ex. P-1). 

It was stipulated that in view of other evidence the morning 
report for 20 July 1944 should have read 1100 instead of 0715 (R. 6d, 
6e). 

. No cne in authority had given or granted the accused permis-
sion to be absent fran duty at any t:ime during 20, 21, or 22 July 1944 
(Ex. P-2). 

As a result of information received, the accused's company 
commander went to Asbury Park, New Jersey and there, a.t 1.400 22 July 
1944, apprehended the accused who was approaching one of the theaters 
dressed in uniform but- suffering from a 11bangover 11 (R. 6i, 6j, 6p, 
6q). 

4. Having been advised of his rights as a witness, the accused 
elected to submit, through defense counsel, an unsworn statement (R. 
6ii). It was substantially as follows: He enlisted 12 November 19/40 
and after serving 22 mcnths as an enlisted man -was commissioned as 
second lieutenant upon' graduating from OOS on ll September 1942. He 
1Bs sent overseas on l November 1942 and served in India until 23 
Decm1ber 1942, then in Suez for three months ffllen he was promoted to 
first lieutenant. He was attached to the British Eighth A:rmy as Wire 
0f'ficer,and served with it through North Africa, Sicily and Italy. 
In October 1943 he met a French girl in Cairo an:i a ·mmth J;i.ter dis-

,, covered he had contracted syphiJ;lis. He was hospitaliz'3d' until January 
1944, served in Eritrea and returned to Fort Monmouth, New Jersey. He 
was supposed to rec'eive treatment twice a week for his disease but be
cau~e of its embarrassing nature accused did not disclose his ailment. 
It has preyed en his mind and resulted in his ,present and past difficul
ties. When he was convicted of absence without leave in early July he 
did not disclose his condition•. Upon advice of counsel the natter las , 
been_disclosed at this trial(~. 6jj 1 6kk). 

5. It was clearly shown by canpetent evidence for the prosecution 
and not denied by the accused that he was absent without leave from his 

- 2 -
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organization and station from 1100 20 July 1944 until 1400 22 July 1944 
as averred in the Specification of Charge I. 

6. War Department records show the accused to be 33 yfars of age, 
having been born in A.thens, Georgia, 29 May 1911. He graduated froo 
high school in 1928. He studied journalism at the University of Georgia 
for two years. Du.ting 1931 _and 1932 he was anployed as a bookkeeper 

-an:i pay clerk in a cotton mill, and from 1934 to 1940 as a reporter 
·and rewriter. On 12. Novanber 1940 he enlisted in the Signal Corps and 
served as company clerk until he attended 00S at Fort Monmouth, New 
Jersey from which he graduated and on 12 September 1942 was camnissioned 
second lieutenant, Signal Corps, Army of the United States. Ch 19 ?&ly 
1943 he was promoted to first lieutenant. 

7. The court was legally constituted. No errors inj:uriously 
affecting the substantial rights of the accused were committed during 
too trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
19a.r:-:-a.nt ccnfirma.ticn of the sentence. A sentence of dismissal is 
authorized upon conviction of a violation of Articie of War 61. 

-~.,,...__ {<._,-~---··_______ _, Judge Advocate~ 

• 3 - . 
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SJJGQ 
C:.I 2bl268 

1st Ind. 

War Department, J.A.G.O., 4 . SEP 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the case 
of First Lieutenant Ralph L. Eden (0-1635830), Si~al Corps. 

2. I concur in the opinion of the Board of Review that the record 
of t!-i..al is legally sufficient to support the findings and the sentence 
anj to warrant confirmation of the sentence. I recommend that the 
sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record of trial to the President for his action, and a fonn of 
Executive action designed to carry the above recommendation into effect; 
.should such actio~ meet with approval. 

Myron c. Cramer, 
:Major General, 

The Judge Advocate General. 

3 Incls. 
1 - Record of trial. 
2 - Dft. ltr. sig. 
. of s/:{. 
3 - Fonn of action. 

{Sentence confirmed. G.C.K.O. 55), 13 Oct 1944) 



}VAR DEPARTMENT 
ArrrrJT Service Forces (171)

In the Office of The Judge Advocate General 
Washington, n. c. 

SPJGV 
Cll 261:,285 

31 AUG 19" 
UNITED STATES SECOND Am FORCE 

v. Trial by G.C.M., convened at 
Army Air Base, Sioux City,

Second Lieutenant JOHN R. Iowa, 20 July 1944. Dismissal. 
KEtLY (0•754964}, Air 
Corps. I 

OPINION or the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

1. The Board ot Review bas examined the record or trial in the 
case of the otf'ioer named above and submits this, ita opinion, to The 
Judge Advocate. General. 

2. Upon a rehearing of' this case ordered by the appointing 
authority the accused was tried upon the following Charges and Speci• 
ficationss 

CHARGE Ia Violation of' the 96th Article of'·War. 

Specification ls In that Second Lieutenant-- John R. Kelly, 
Training Section I, 224th Combat Crew Training School, 
did, at Sioux City, Iowa, on or about 22 March 1944, 
with intent to defraud, wrongf'ully and unlawtully make 
and utter to Toller Drug Company, Sioux City, Iowa, a 
certain check dated 22 Jlarch 1944, in the amount of' 
Twenty l"ive Dollars ($25.00), drawn on Farmers State 
Bank, Marcus, Iowa, and by means thereof' did fraudulently 
obtain cash in the amount of' Twenty Five Dollars ($25.00), 
he the said Second Lieutenant John R. Kelly, then well 
knowing that he did not have and not intending that he 
should have sufficient tunda in the Farmers State Bank, 
Marcus, Iowa, for the payment' of said check. 

Specif'ication 21 Same allegatiomas Speeitication 1 except 
check dated, mile and uttered on 25 March 1'144, to the 
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Boulevard Food Store, Sioux City, Iowa in the amount ot 
$20. 

Specification ,3: Same allegations as Specification l except 
check dated, made and uttered, on 25 March 1944, to the 
Officers' Club and Mess, A:rar:, Air Base, Sioux City, Iowa, 
in the amount of $25. · · 

. Speci.fication 4: (Finding or guilty disapproved by reviewing 
authority). · 

Specification 51 (Finding-of guilty disapproved by reviewing 
authority) • 

Speci.fication 61 ·Same allegations as Specification l except 
check dated, made and uttered on 20 April 1944 to Lyons 
Drug Company, Clinton, Iowa, in the amount of $20. · 

Specifica,tion 71 Saine allegations as Specification l except 
check dated, ,made and uttered on 22 April 1944, to Ray 
Carpenter Gas Station, Clinton, Iowa, in the amount of 
$25. . 

Specification 81 Same allegations _as Specification l except 
check dated,· made and uttered on 24 April 1944. to Peters 
and Holm Tavern, Clinton, Iowa, in the &!IIOunt of .$15• 

. Specification 9: Same allegations as Specification l except 
check dated, made and uttered on 25 April 1944 to Iowa 
State Bank, Clinton, Iowa, in the amount of $.30. 

Specif'ication 10_1 Se.me allegatiom as Specification l; except 
· check dated, made and uttered on 4 May 1944, ·in the . 

amount of $10. 

Specification lls Salle allegations as Specification 1 except 
check dated, made and uttered on 6 May 1944; to Pin-Up 
Tap, Sioux City, Iowa, in the amount of $25. · 

. Specification 12: Same allegations as Specification l except 
check dated, made and uttered· on 15 May 1944, to Phillip 
Weiner and Hamburger 'Shop, Sioux City, Iowa, in the amount 
Of $10. I · • 

Specification 131 (Nolle- prosequi entered by direction of 
&p:f>Ointing authority). · 

CHARGE Ila Violation ot the 61st Article o.t' lfar~ (Fin\iing ot 
guilt7 disapproved by reviewing authority). 
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Specif'ication: (Finding _of guilty disapproved by reviewing 
authority). · · 

The accueed rleaded guilty to Specificatioml-12 inclusive, of Charge. 
and to Charge I, not guilty to Charge II and its Specification, and was 
found guilty or all Charges and Specifications. No evidence of 
previous convictions was introduced. He was sentenced to be ~ismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority disapproved the findings of-guilty of Speci:ti
caticru3 4 and 5 o:t Charge I and of the Specification of Charge II and 
Charg.a II, approved only so much of.the sentence as provides for dismissal 
~.nd forwarded the record of trial for action under Article of War 48. 

3. For the prosecu_tion it was stipulated by it, the aefense and 
the &1.ccused that it L. P. Fitzgerald of Marcus, Iowa, were present he 
would testify that he was assistant cashier of Farmers State Bank, 
Marcus, Iowa, that he had charge of the records of this institution·, 
that he had personal knowledge t~t accused 111$de allotments of $50 per 
month to this bank to be credited to his account and that on the follow
ing dates the following deposits were made to accused's account _{R. 29, 
30; Pros. Ex. 12h . · . 

Identification 
~ of Deposit Amount 

4 March 1944 Allotment.check $50 
3 l.pril 1944 Allotment check $50 

20 .April 1944 Deposit by M.J. Kelly $5 
3 ~ 1944· Allotment check $50 

The accused's voluntary ~onfession made to the investigating 
, officer, First Lieutenant James M. Pasch, after bis rights had been fully

explained to him, was admitted in evidence without objection !>Y the 
defense {R. 13; Pros. Ex. 4). In it accused admitted thcat he had made 
the tweln checks set forth in Specifications 1 to 12 inclusive•. He had 
opened a bank account in the Farmers State Bank, Marcus, Iowa, in December 
1943, and his first allotment check of $50 was deposited there in Janu.ar,r 
1944. He bad never received a bank statement or canceled checks from the 
bank, never kept a record of the checks he issued against his account and, 
accordingly, had no accurate knowledge of the balance in his account from 
time to time. It was accused's "present intention to repay the creditors on 
all outstanding.checks as listed• in these Specifications (Pros. Ex. 4). 
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. · Lieutenant Pasch identified six checks (Pros. Exs. 6, 7, 8, 
9, 10, 11) as checks which accused admitted he had written. These 
six checks are referred to in Specifications l, 4, 5, 10, ll, 12, or 
Charge I. _The accused told Lieutenant Pasch that he did not know where 
the other six checks described in Specifications 2, 3, 6, 7, 8, 9 or Charge 
I were but he calieved he had destroyed them. He also stated that he had 
made restitution of all these twelve checks (R. 18-20). 

In April 1944 he was interviewed for about a half an hour by 
Major Russell B. Hanford, chief of professional services at the station 
hospital who concluded that accused was not suffering fl-om medical or 

. psychiati·ic disease (R. 21, 22, 26). However, Major Hanford admitted 
he did not possess the requisite professional qualifications to warrant 
his lll8king a. psychiatric diagnosis and that the sole basis fbr his 
psychiatric opinion was that accused "did not react mentally in an 
abnormal way to the situation in which he round himself" (R. 23.) Re 
was or the opinion that accused knew the difference between right and 
wrong and was sane at the time or the interview (R. 26). · 

4. For the defense it was stipulated by the prosecution, the 
defense and the accused that all or these twelve checks had been 
redeemed· (R. 30,.31). The defense also introduced the record of the 
Proceedings or a Disposition Board, Schick General Hospital, Clinton, 
Iowa~ which convened on 24 April 1944, to examine accused (R. 31; Der~ . 
Ex. A). The Board's diagnosis or accused's condition was dPsycbonenr:osis,. 
hysteria, moderate, recovered, manifested by discouragement,·mild 
depression and an hysterical twilight reaction with indifference, apathy, 
loss of sense of time and responsibility for a period of seven days" 
{Def. Ex. A). The board found that during accused's unauthorized· · 
absence, charged as an offense under Charge II and its Specification, 
he "was in a mental state in which he could not be considered mentally 
responsible surficiently to be able to act on the knowledge of difrerence 

· of right and wrong" although he was not insane (Der. Ex. A). 

5. The prosecution reopened its case after the defense had con
cluded and offered in evidence, with the consent of the defense, a 
communication sent by first indorsement from the registrar of the 
Schick General Hcspital which contained an extract from a psychiatric 
consultation {R. 33; Pros. Ex. 13). The pertinent portion of this 
extract states that accused brooded over bis separation fl-om his combat 
unit, over being grounded and over his frustrated wedding plans, and 
thereafter became discouraged, depressed and involved in financial 
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troubles until his problems were sutticient 

"***to precipitate an hysterical twilight episode lasting 
~~out seven da79 * * * This patient during his period ot AWOL 
was ~ot psychotic, fundamentally could have been considered 
to ·have known the difference between right and wrong but be• 
cause or his hysterical twilight reaction was unable to act 
upon such knowledge. · · . 

"Therefore, it can be concluded that as regards the 
charges or failure to pay bills and write checks without sut
ficient f'unds, he was sane, mentally responsible for his acts, 
knn the difference between right and wrong. However, tor 
the period in which he was AWOL although he was not insane, 
he was 1n a mental state in which he could not be considered 
mentally responsible sutficiently to be able to act upon the 
knowledge of the difference between right and wrong• (Pros. 
Ex. 13). -

6. The reviewing authority disapproved the court1s findings of 
guilty of Specifications 4 and 5 of Charge I and of Charge II and its 
Specification apparently because or the psychiatric opinion referred to 
above. To Specifications 1, 2, 3, 6, 7, 8, 9, .10, 11, 12 accused bad 
pleaded guilty. The prosecution introduced in evidence accused's state
ment admitting that he wrote all or the·checks covered by these Speci• 
tications without knowing what his'bank balance was at any time and 
without making any effort to find out O:t" to keep any amount thereof. · 
There is other evidence that, over the period of time these checks were 
issued, accused deposited a total of $155 in his bank account. The 
total amount of the checks covered by the twelve Specifications was 
$240. The total amount of the ten checks covered by the Specifications 
of- which accused was found guilt;r as sustained by the reviewing authority 
was $205. ' . · 

•The pleas of guilty are su.f'ficient in the absence or any evidence 
by the prosecution to justify the findings of guilty.· The accused's con
fession is consistent with his pleas or guilty and indicates that these 
pleas were not ~ntered improvidently or through lack or understanding ot 
their meaning and et.feet. · · 

7. Accused is about Z7 y-ears of age. He graduated trom_high school 
and pursued a course-of study in philosop~ tor two years at Tr1nit7 

. College. In civilian lite he was a drugstore clerk. He enlisted in 
the military' ~ervice on 10 January 1943 and was commi11ioned a second 
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lieutenant on 11 September 1943. On .30 June 1944 accused submitted 
his resignation for the good of the service after having been in• 
formed-th&~ the institution ot reclassification proceedings was being 
contemplated because of his demonstrated misconduct and undesirable . 

. habits and traits of character. His resignation has not been tor
warded for action because of these court-martial proceedings. He 
had previousl,- been relieved as a combat crew member by his command- • 
ing officer because ot inefficiency and instability of character. 

8. The court was legally constituted and had jurisdiction ot 
the person and the offenses. No errors injuriousl,- affecting the · 
substantial rights ot the accused were cona1tted.during the trial. 
In the opinion ot the Board of Review the record ot trial is legally' 
sutticient to support the findings or guilt,- and the sentence asap
proved by the reviewing authority and to warrant con!'irmation or the 
sentence. Dismissal is authorized upon conviction of a violation of 
Article' ot War 96. · · 

, Judge AdTOcate. 
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SPJGV 
CM 261285 

1st Ind. 

War Department, J.A.G.0.1,2 S[P 1944 - To the Secretary of War. 

1. Herewith are transmitted for the action of the President 
the reoord of trial and the opinion of the Board of Review in the 
case of Second Lieutenant John R. Kelly (0-754964), Air Corps. 

2. Although accused plea-led guilty to, and was found guilty 
of Specifications l to 12 inclusive of Charge I, and Charge I, the 
reviewing authority disapproved the findings of guilty of Specifi
cations 4 and 5 thereof. I concur in the opinion of the Board of 
Review that the record of trial is legally sufficient to support 
the findings of guilty and the sentence as approved by the reviewing 
authority, and to warrant confirmation or the sentence. The accused 
was found guilty or fraudulently' cashing ten worthless checks 
aggregating $205 in amount. He submitted his resignation for the 
good of the service on 30 June 1944, while reclassification proceedings 
against him were being contemplated because of misconduct and undesirable 
habits and traits or character. His resignation was not forwarded 
through channels by Headquarters Second Air Force because of these 
court-martial proceedings. He had previously been relieved as a combat 
crew member because of inetticiency and instability of character~ I 
recoJIIIll8nd that the sen~ence as approved by the reviewing authority 
be confirmed and carried into execution. 

3. Inolosed are a draft or a letter for your signature, trans
mitting the record to the President tor his action, and a tor~ of 
Execu.tive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

._,_'--... 
""t.1-->-)-...,-. - .- -·· 

Myron c. Cramer, 
Major General, 

3 Incls. ., The Judge Advocate General. 
Incl.1-Record or t,rialt✓ 
Inel.2-Di't ltr for sig S/W.
Incl•.3-Form. or action. 

(Sentenoe as a~proved by reviewing authority confinned. 
G.C.M.O. 561, 14 Oct 1944) ~ 
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SPJGK 
CM 261341 -8 SEP 1944 

U N I T E D S T A T E S ) 92ND INFANTRY DIVISION 
) 

v. ) Trial by o.c.M., ccnvened at 
) Fort Huachuca, Arizona, 5 

Private EDGAR WALLA.CE ) Aueust 1944. Dishonorable 
(3616~384), 92nd Quarter- ) discharge.and confinement 
maste.· Company, Fort ) for ten (10) years. Federal 
H:,a.chuca, Arizona. ) Reforma~ory. 

HOLDING by the BOARD CF REVIEW 
LYON, MOYSE and SON.ENFIELD, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the soldier named above. 

2. Accused was tried upon the following Charges and Specifications 1 

CHARGE I: Violaticm of the 94th Article of War. 

Specification: In that Private Edgar Wallace, 92nd Quartennaster 
Company, for the purpose of obtaining the approval and allow
ance of a claim for a family allowance on behalf of Judy 
Wallace against the United States by presenting, through his 
commanding officer, to the Chief, Allowance and Allotment 
Branch, Adjutant -General's Office, an officer of the United 
States then dlicy authorized to approve and allow such claims, 
did, at Papago l"'a.rk, Phoenix, Arizona, on or about 2 October 
1942, make and use a certain writing, to-wit: an Application 
for Family Allowances, more particularly described as W.D., 
A.G.O. Fonn No. 625, which said writing as he, the said Private 
Edgar Wallace, then knew contained a statement to the effect 
that Judy Wallace was his wife, and that he and said Judy 
Wallace were married on 14 September 1942 in Yuma, Arizona, 
'Which statement; was false and fraudulent in that the said Jucy 
Wallace was not and never had been his wile, and this state
ment was then known by the said Private Edgar Wallace to be 
false and fraudulent. 

CHARGE II I Violation of the 96th Article of War. 

Specification l& In tha.t Private Edgar Wallace, 92nd. Quartermaster 
Company, did, at Papago Park, .Phoenix, Arizona, on or about 2 
October 1942, in an Application for Family, illowa.nces, more 
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particularly described as w.n., A.a.a. Form No. 625, make 
under oath a statement in substance as follows, to-wit: 
that Judy Wallace was his 'Wife and that he married her 
on 14 September 1942 in Yuma, Arizona, which statement was 
false and he did not then believe it to be true. 

Specification 2& In that Private Edg~r Wallace, 92nd Quarter-. 
master Company, did, at Papago Park, Phoenix, Arizona, on 
or aboa.t 2 October 1942, in a claim for a family allowance 
on behalf of Judy Wallace, in an Application fer Fa.mily Al
lowances, more particularly described as w.D., A.G.O. Form 
No. 625, a document required by the Servicemen's Dependents 
Allowance Act of 1942, Public Law (>25, 77th Congress, in the 
making of such claim, willfully and unlawfully make a state
ment to the effect that the said Judy Wallace was his wile 
and that they were married on 14 September 1942 in Yuma., 
Arizona, which statement was a material fact and was then 
known by the said Private Edgar Wallace to be false, in that 
the said Judy Wallace was not and never had been his wife., 
said statanent being statutory- perjury in violation of sec
tion 117 of the Servicemen•s Dependents Allowance Act of 
1942, Public Law 625., 77th Congress. · 

Specification .31 In that Private Edgar Wallace., 92nd Qa.arbennaster 
Company, did, at Papago Park, Phoenix, Arizona, on or about; 28 
November 1942, in an affidavit, willfully and unlawf'ully make 
under oath ii statement to the effect that he had never par
ticipated in either the. civil or religious marriage rites with 
Jacqueline E. Jones of Detroit, Michigan, llhich statement was 
false and was then known by the said Private Edgar WalJace to 

- be false. · · 

He pleaded guilty to Charge I and .its Specification and not guilty to Charge 
II and its Specifications. He was found gt'ilty of all Charges and Speci
fications. Evidence of two previous convictions, one for wrongfully 
operating GoYernment Vehicle, excessive speed, (sic) in violation of Ar
ticle of War 83, an.1. the other for absence without leave for .fifty-seven 
days in violation of Article of War 61, was introduced. Accused was sen
tenced to dishcnorable ·discharge, forfeiture of all pay and allowances~ 
due or to become due, and confinemezrt, at hard labor .for ten years. The re
viewing a'IIl;hority- approved the sentence, designated the Federal Reronnatory
at El Reno, "California" as the place of confinement, and :forwarded the 
record or trial .for action um.er Article of war So¼• 

.3 • The .facts are undisputed. On 2 October 1942 accused made an appli-
. cation on w.D., A,.G.o. Form No. 625, for family allowances' under the 
Servicemen•s Dependents Allowance Act of' 1942, naming therein as his wife one 
Juey Wallace., to llhan, he stated 1n the application, he was married at 
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Yuma, Arizona, on 14 September 1942. This application, duly signed by ac
cused, was sworn to before Captain Kenneth J. Smith, Summary Court Officer, 
on 2 October 1942 (Pros. Ex• 4). While accused had actualzy maITied the 
desi~nated dependent, l1hose real name was Julia Ann, on the date given by 
him lPros. Ex. 3, R. 9), this marriage was a bigamous one, as on 21 June 
1941, at Toledo, Ohio, accused had married one Jacqueline Jones. 'Ibis 
prior marriage had not been dissolved by divorce, annulment or death, and on 
2 October 1942 and at all times subsequent thereto Jacqueline Jones Wallace 
was accused's lawful wife (Pros. Exs. 1 and 2, R. 15 and 16). On 28 November 
1942 accused, £or some reason or purpose not explained by any witness or 
established by an::, offering, executed an affidavit before a Sumnary Court. 
Officer, :in which he declared that he had never been married to "Jacquiline . 
E. Janes, of Detroit, Michigan" (Pros. Ex. 5). . · 

Testifying in his own behalf after an explanation of his rights, ac
cuaed expressed an absolute lack of recollection of any incident which hap
pened at, Yuma, Arizona, in September or October 1942 (R. 11., 15) • He did not 
remember the name of Judy Wallace until it was mentioned to him by the in
vestigating officer, Lieutenant Colonel Horne (R. 12), nor did he recall. 
having signed an application £or a Class "F" deduction £or her (R. J.h). Ac
cused attribute.d his inability to renenber things to a slight fracture of the 

, skull, su:fiered in a wreck. 

4. While accused's statements as a witness indicated that he should not 
ha;.e pleaded guilty to Charge I and its Specification, the record so clearly 
establishes the camnission of the offense therein charged that the substantial 
rights of the accused were not injuriouszy affected by the failure of the 
president to explain or to have the law member explain to the accused the 
significance and consequences of his prior plea. 

5. The Specification of Charge I and SpecificatioM 1 and 2 or Charge 
II charge the commission of three separate off.'enses that are in actuality 
aspects of the same act., each being based essential:cy on the execution of the 
application for a family" allowance by accused, with knowledge on the part of 
accused that statements therein were false. Every element to support a con
viction of Specification 2 of Charge II had to be established to warrant a 
finding of guilty. of Charge I and its Specification. Similarly., to justify 
a finding of guilty of Charge I and its Specification, it was necessary to 
prove every element of the offense charged in Specification l of Charge II., 
except the achninistration of an oahh to accused. It is apparent that Speci
fication 2 of Charge n is., in effect, a duplication of an offense included 
in the Specification of Charge I. To a great extent, Specification 2 of 
Charge II, which charges statutory- perjury-, is likewise a duplication of 
Specii'icat_ion l of Charge II, 'Which charges false swearing, the principal 
differences bei~ that in Specii'ication l there is an allgation- that the 
application was sworn to., which does not appear in Specii'ication 2, and that in 
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Specification 2 the statement is described as "Material•. In short, the 
effect of the two Spe~i£ications of Charge II is to charge accused first 
with having knowillgl3' made'a false statement in the applicaticn under 
oath, and, secondly, with having knowingl3' made the same false statement 
in the same application, without having sworn to it. 

The Bc~rd does not feel that it is required to set aside the find
ings of guilty- of Specifications 1 and 2 of Charge II, but is of the opin
ion that the record of trial is legall3' sufficient to support only a sen
tence with reference to the most important aspect of the act on which ·th.ese 
two Specifications and the Specification of Charge I are based, namely-, the 
violaticn of .Article of War 94. This is in accordance 'With the interpreta
tion unifcrmly placed on paragraph 80a of the Manual for Courts-Martial in 
numerou.3 holdings of the Boards of Review (CM 209952, ~ 9 B.R. 1$$, 
192731, Guth, 2 B.R. 35, CM 231710, Bearden, et al., 1m. 277, CM .2415_97, 
Bull. JAG, Jan. 1944, P• 10, and Dig. Ops. JAG 1912-1940, sec. 428(,S)). 
The maximum punishment imposable for such a violation is dishonorable d1s
charg£-, forfeiture of all pay and allowances due or to becane due, and con
finement at hard labor .for five years (MCM, 1928_~ par. 104c, p. 100). 

•6. The .finding of guilty- of Speci£icaticn 3 of Charge II -is based 
soleq upon a photostatic copy- of an affidavit executed by accused on 28 
November 1942, which contains false statements. · This affidavit is con-
nected neither in the Specification nor by the proof with arr:, claim, court; 
proceeding or transaction of any- kind whatsoever; nor is there any allega~ 
tion or proof of 8IJ3" .facts which authorized the summar,y court officer, whose 
signature appears on the affidavit, to administer an oath to the accused in 
connection with its execution, :inasmuch as it is neither alleged nor proved 
that the oath was ~dm:inistered for the purpose of the administration of 
military justice or for other purposes of militar,y administration. As far 
as the record is concerned, therefore, there was an absolute absence of au
thority- on the part of the Summary Court Officer to administer the oath on 
28 November 1942 (A.W. 114 prior to amendment by Public Law 800, 77th · 
Congress, 14 December 1942}. It is apparent that the proof does not establish 
the offense of perjur,y, statutor,- perjury or false swearir..g. The Board is 
of the opinion, however, that a false declaration by a parson subject to 
military law that he is not lawfully- married to a designated individual, 
made in the fonn of an affidavit before a Summary Court; Officer, with know
ledge by the affiant of the falsity of his statement, is an act which brings 
discredit upon the military service and as such is punishable under Article 
of War 96. The punishment to be imposed should be governed by the most 
closely related offense, that of making a false official report or state
ment, for which the maximum confinement in the case of a soldier, other than 
a noncommissioned officer, ,is one month (CM 160143, SmithJ MCM 1928, par.
104c, page 100). -

7. In the action taken by the reviewing authority the United States Re
. formator;r, designated as the place of confinement, is inadvertently described 

as being located in El Reno, Cal~fornia, instead of El Reno, Oklah01118• . 
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8. The charge sheet shows that _accused is 2oi- years of age, had no 
prior service, and was inducted. on 12 December 1941, at Fort; Custer, 
Michigan. 

9. For the reasons stated, 'the Board of Review holds the record of 
trial le~lly sufficient to support the findings of g_uilty of all Charges 
and Specifications, and; since the findings as to Charge I and its Speci
fication, and Specifications l and 2 or Charge n relate to what are merely 
different aspects of one act, legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, total forfeitures and con
finement at hard labor for five (S) years and one (1) month. Confinement 
in a penitentia17 is authorized by Art;icle or War 42 for the offense of 
knollingly making false or fraudulent statements in order to obtain approval 
end allowance o_f a claim against .the United States, recognized as an offense 
of a civil nature and so punishable by penitentiary confinement by Title 18, 
Section 80, United States Code. · 
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let I:nd. 

War Depa.rtment • J.A.. G. O. , 12 SEP 1944 - To the Seoret&.I7 of Wai,.· -

1. In the case of Printe Ed.gar Wa.llaoe (36164384), 92nd Quarter
lll8.8ter Company. Fort Huachuca, Arizona, attention is invited to the 
foregoing holding by the Board of Revi81" that the record of trial ia 
legally sufficient to support the findings of guilty of all Charges and 
Specifications, and, since the findings a.s to Charge I and its Specific&• 
tion, and Specifications 1 and 2 of Charge II relate to what are marely
dii'ferent aspects of one act, lega.lly sufficient to support only so muoh 
of the sentence as involves dishonorable discharge, total forfeitures 
and confinement at hard labor i'or five (5) yea.rs a.nd one (1) month.· 

2. I ,oonour in the holding of the Board of Renew and for the reasou 
stated thereia recommend that so much of the sentence as ia in excess of 
dishonorable discharge, forfeiture of all pay and allowances due or to be
-oome due, and confinement at ha.rd labor £or five years and one JDOnth be 
vacated, and that the Federal Reformatory, El Reno, Oklahoma, be deaig• 
nated as the place of confinement. 

3. This ca.se is submitted for the action of the Secret&r7 ef War 
in order to avoid the delay which would be involved. in tre.ns:mitting the 
approved holding overaeu for the action of the re"riering authority-. 

4. Inclosed is a form of action designed to carry into effect the 
recommendation hereinbefore ,ma.de should such action aeet with your approval. 

Jeyron c. Cramer, 
Major Generai, 

The Judge Advocate General. 
2 Inola. 

Inol. 1 - Record of trial 
w/op. Bd. of Rev. 

Inol.2- Form of action. 

(Findings approTed but sentence vacated in part in accordance with . 
recommendation ot 'the Judge Advocate General, by order· ot the Secretary-
o! War. o.c.K.O. 513, 26 Sep 1944). · 
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'WA.R DEPARMNT (185)
Army Service Forces 

In the orrice or The Judge Advocate General 
Washington., D. c. 

SPJGN 
CY 261351 11 ~EP 1944 

UNITED STATt:S SIXTH AIR FORCE 
~. 

v. ) Trial by G.C.Y., convened at 
) Albrook Field, Canal Zone, 

First Lieutenant WILLIAM ) 10-11 July 1944. Dismissal, 
M. KOOB (0-664322), Air ) total forfeitures and confine
Corps. ) ment for tiftaen (15) years. 

OPINION of the BOARD OF W:!:VIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Advocates. 

l. The Board of Review has exanined the record of trial in the case 
of the officer na.'D.ed above and submits this, its opi..11ion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHA.RGE I: Violation or the 92nd Article of War. 

Specification: In that First Lieutenant William M. Koob., Air Corps, 
29th Bombardment Squadron (Heavy) did, at Hollard Field, Fort 

· Kobbe., Canal Zone., on or aboot 13 June 1944, forcibly and 
feloniously, against her will, have carnal lmowledge of Mar;r 
Jane Nickeson. 

CHAR!E ll_: Violation of the 9,3rd Article or War. 

Specification: In that First Lieutenant William M •. Koob, Air Corps, 
29th Bombardment Squadron (Heavy) did, at Howard Field, Fort 
Kobbe, Canal Zone., on or abo-..i.t 13 June 1944, with intent to. 
commit a .felony, viz, rape, commit an assault upon Mary Jane 
Nickeson., by willi'ully and feloniously laying his hands upon, 
grabbing, dragging, gagging, strangling, pinioning and 
fondling her, the said Mary Jane Nickeson. 

He pleaded not guw.ty to and was .found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due and t.o be confined at .hard labor at 
such place as the reviewing authority might direct for the tenn or his 
natural life. The reviewing authority approved only so much of the sen
tence as provides for dismissal from the service, total forfeitures and 
confinement at hard labor for 15 years and forwarded the record or trial 
~0r action under Article of War 48. · 
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3. The evidence for the prosecution shows that at about 10:00 o'clock 
on the night of 12 June 1944 the accused telephoned the quarters of Muses 
Louise o. Badgis, Elizabeth v. Vallor, and Mary· Jane Nickeson, hereinafter 
called the prosecutrix, located at Howard Field, Canal Zone, and invited 
them to have a drink (R. 9, 43, 44, 80, 81). The accused called for them 
about 30 minutes later when he appeared to be sober and was introduced to 
the prosecutrix (R. 10, ll, 83, 85, 123) • .Miss Val.lor decided to remain 
at her quarters and the other bo girls accompanied the accused in a jeep 
to the quarters or Lieu.tenant Colonel Harvey Hogan (R. 12, 85). Here the 
accused had two drinks and :p9r£onned sane parlor tricks wiile the prose
cutrix and Miss Badgis -.iere having only one drink (R. 14, 85, 87, 88). 
The prosecutrix desiring to go home, left with the accused in the jeep 
about midnight (R. 15, 89). 

Upon leaving in the jeep, the accused placed his ann around the 
prosecutr:f.x whereupon she objected and requested that she be taken home, 
but after some conversation they decided to drive by the acottsed 1s quarters 
without stopping after which the accused agreed to take her home (R. 90, 
91). The accused's quarters were occupied and they drove on with the ac
cused giving a scenic description of the post as they drove along llhile 
_the prosecutrix continued to protest that they were driving away from her 
quarters and to reiterate 'her request that she be taken home (R. 92, 9,3). 
Arter driving pa.st the guardhouse and a bus Btop, the accused turned ott· 
the road, parked the jeep and turned off' the motor and lights (R. 94, 95, 
Ex. A). The accused then attempted to kiss the prosecutrix and in doing 
so f'orced her head under the steering wheel and at the same time placed 
his hand upon her genitals under her dress, telling her to take her J;l&nts 
oft (R. 96, 9'7). She.refused and he pllled her pubic hair until the tears 
came to her eyes (R. 9'7). When she threatened to scream, he throttled 
her and she bit his finger, whereupon he bit her forehead and choked her 
with both hands (R. 97,122). She pranised to remove her pants if he let 
her out ot the jeep. Upon alighting, however, she fied toward the highway 
screaming but the accused overtook her, grabbed her hair and threw her 
to the· ground where she cut her lip as he was preventing her outcrys 
(R. 98, 115,117, 121). With her lip bleeding and her skirt ripped at 
the waist, he induced her to return to the jeep upon his promise to take 
her home, but instead he canmenced his actions all over and she, upon 
observing the lights ot an apparently approaching car, screamed and jumped 
out again with the accused again overtaking her, throwing her to the ground 
and placing his fingers in her mouth to prevEnt her screams until the car 
had gone (R. 99, 100, 115). The accused then remarked •Jesus Christ, you 
aren I t worth the God-damned trouble P, pulled her into the jeep, still· 
holding her a:nns and mouth and again promised to take her home (R. 100, 
101, l15). 

P.eturning toward the post, the accused at the bus stop '1rned 
upon a side road and the prosecutr:f.x jumped from the jeep while it ,ms 
still in motion (R. 101, 117). He caught her dress, ·and she &s dragged 
along the road for·a short distance before she broke his grasp and ran 
toward the highway,hold:ing her clothes about her and again screaming 
(R. 101, 102, ll,31 114, 117, 119). Again she was caught by the accused 
llho throttled her and carried her back to the jeep, threatening her with 
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death if she repeated that performance. This was at about 12:30 a.m. 
and, after placing her in the jeep, the accused turned and, ;is·thou~h 
he were talking to someone, said that it 11as all right (R. 102, 103). 
The p:rosecutri.X at this time observed sanething "white" which she took 
to be a shirt and again screamed, whereupon the accused again throttled 
her and threatened to kill her (R. 103, 104). The prosecutrix1 shoulders, 
arm and leg were hurting and she again requested that he take her hane, 
but instead he unbuttoned his trousers and told her to take oft her pants 
(R. 103). Be-entering the jeep he requested her to shift the" gears and 
drove further down the road, a~y from the post, before parking again near 
a white building (R. 105, 106). At this point the prosecutrix told him 
that he could have "it11 if he 1'0uld take her home and that she bad things 
there to take care of both of them, which statements she asserted were 
sole~ for the purpose of inducing him to take her heme (R. 105, 119, 122). 
Again he requested her to remove her pants and again she refused (R. 107). 
He moved the right hand front seat forward, placed himself in the back ot the 
jeep and again unbuttoned his trousers (R. 107). He placed her upon the 
floor of the jeep in a 11 catercornered" position and, ,mi.le lying al.most 
on top of her, he started to tear off her pants notwithstanding the pain 
in her shoulders, a:nn and leg and the bites or numerous mosquitoes (R. 107, 
108, 115, 119). He placed his fingers in her vagina and "played" with . 
her (R. 108). Her strength was exhausted and for that reason and her 
fear of dire injury if she fought him off again, she ceased her resistance. 
and at his request inserted his penis in her vagina and he thereupon had 
intercourse with her (R. 109, 212). 

'lb.e act completed, the accused drove back to her quarters, re
marking that he had been a fool, and upon parking in rront of her quarters 
he asked her to talk 1fith him for a rn minutes and to k1ss him goodnight 
which .she did in order to prevent a recurrence of his actions (R. ill, 120). 
It was about 1:00 a.m. when she, holding her skirt around her; entered 
her residence, locked the door, ran upstairs and reported the episode to 
her roommate, Miss Vallor (R. 45, 58, 112). ~ 

According to the latter, the prosecutrix had scratches and bruises 
on her right arm and leg,- her forehead ha~ red marks, her lip was bleeding 
and b~ S1r0llen, her face dirty and her hair disheveled, she was in pain., 
her clothes were torn, and she asked that a pcy-sician be called (R. 46, 47, 
51, 52, 53, 56, 60, 61, 62, 72, 76) •. The physician arrived about 1:30 a.m. 
and found the prosecutrix in a distraught condition, evidencing.fear or the 
accused's return and of the possibility of her pregnancy (R. 62, 67, 69). 
Physical examination corroborated bar condition •• outlined above and that 
she bad recently been penetrated (R. 62-64). A guard was then placed at 
her quarters (R. 69-70). · 

Other witnesses testified that about 12:30 a.m. two screams were 
heard emanating fran the vicinity where .the jeep had tirst been parked 
where the vehicle was also observed (R. 2Q-23, 32-42). Likewise, at such 
time an:l place a passing sailor bad heard a woman•a pleading voice, more 
or less mumbling, begging that she be allowed to leave the vehicle (R. 23-
24). 
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4. The evidence for the defense shows that, according to the testimony 
of several officers, the accused -was an excellent flight navigator, ,mo 
would be difficult to replace., and that his reputation for clean., honest 
and law-abiding living was excellent (R. 127-128, 1.33-140). According to 
other w:i:t:nesses., the prosecutrix1 reputation for chastity was bad as she 
was "more or less a pushover" and two of.ficers testified about intimate 
relations with her on the "first date". (R. 129, 144, 205). The Corporal 
of the Guard., who had been ste.tioned at the guardhouse near which the jeep 
had"parked., had heard no screams or anything unusual (R. 126) •. 

The accused, after explanation of his rights as a witness, elected 
to testify. He related his prior service and substantiated the prosecutrix' 
testimony of 'What took place until the jeep was first parked near the guard
house (R. 147-158, Ex. A). After parking, he placed his arm around her., 
kissed her and placed one hand over her genitals outside her dress (R. 158., 
192). He was ra-evented from kissing her again as she turned her head and 
he then placed one band upon her genitals under her skirt and continued 
rubbing (R. 158, 180., 192). She asked "Do you have a rubber?9 and it ap
peared that he would be able to have intercourse with her, and he asked 
her to remove her pants (R. 158, 193). He looked in his TBllet for a 
rubber but found none., so he again placed his hand upon her genitals without any 
protest from her, but she then said "You don't have one., do you?" (R. 159). 
Receiving no reply., she asked to go home and µished his hand away, but he 
caught her pubic hair (R. 159., 180). He again requested her 'to remove 
her pants but she said that she couldn't do "it" in the jeep (R. 159, 160, 
181). Dismounting from ·the jeep, she without screaming suddenly ran toward 
the highway, but he overtook her and inadvertently caught her by the hair · 
as she slipped and felllfhen she didn't scream but loudly said "Oh" (R. 160, 
181., 182., 201). He was greatly surprised at her "pulling such a silly 
trick" ot trying to run away and led her back to the jeep, protesting again 
her desire to go home (R. 161, 182., 183). They drove off in the jeep, 
and he noticed that she had her head outside as if she wished to vomit so 
he swung sharply to the left UP<?n another· side road so that she could do 
so without undue embarrassment (R. 1~, 183). She appeared to be throffll 
from the jeep and fell to the pavement with her dress caught both by him 
and a bracket on the car (R. 16,3, 164, 184). He stopped the car as 
quickly as possible and rushed to her assistance because he feared that 
she was seriously hurt., but she again ran from him and he"had to run "as 
fa.,t as I could" to catch her (R. 164., 165, 185, 201). He caught her by 
the arm and she tell to the ground screaming (R. 165., 185). Thinking she 
was hysterical from the fall, he placed his hand over her mouth, knelt be-
side her and talked to her during which conversation without addressing 
anyone he looked over his shoulder and said "That's all right; there's 
not.ltlng wrong over here." (R. 165., 166, 167., 185, 186). When she screamed 
again, he bodily carried her to the jeep and that at such time she was not 
upset in the least, but was merely complaining about the scratches and 
bruises she had received in the fall fran the jeep (R. 167, 194, 197). 
Leaving this parking place., he asked her to shift the gears in order to 
give her something to do and was proceeding to her quarters ,men she said 
that if he had taken bar home., she had things there to take care or both 
of t.liem and "Hell ! A girl in this area has to know how to take care or 
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hersel.f." (R. 168, 169, 194, 201). From such remarks, he assumed that 
intercourse was "airailable", and sohe drove oft the road and again parked 
(R. 169). He asked her to get into the back or the jeep and she without· 
force willingly complied (R. 170, 188). He then unbuttoned his trousers, 
lay beside her, and was trying to remove her pants l'fhen she said "Hall 1. · 
You 're tearing them-I'll get them ott". She then pulled her pants d011Il 
and he manually manipulated her vagina preparatory to intercourse (R. 170, 
171, 188, 189, 190). At this time, he did not have an erection and so 
she manipulated his penis until it became erect whereupon at his request _ 
that she insert it into her vagina and his assurance that he would with
draw prior to ejaculation, she slid hersel.f down into position, inserted 
his penis into her vagina, and they engaged in a ver:, short act or nonnal 
intercourse,· during which he had an emission before -withdrall'ing as agreed 
(R. 172, 173, 198). She was angr:, because he had not withdrawn prior to 
his emission and he was worried about llhether she was· injured in the fall. 
from the jeep and disgusted with himsel.f (R. 173, 174, 175). Arriving 
at her quarters, they talked for several minutes; she kissed him good night 
and she!. uninjured and undisheveled, unhurriedly entered her bane (R. 175-
179). lhe only time he had mentioned the word "kill• -was lfhen aha fell frclll 
the jeep and he had then said "it that happens again, you are liable to 
kill yoursel.£11 (R. 179). 'l'h.e actual intercourse had been without a parti
cle or resistance on her part, but with her utmost cooperation {R. 202, 
203). He is about 6 feet in height and 'Yl8ighs about 175 pounds (R. 193). 

5. The prosecutrix was recalled as a witness for the court. She 
gave her ,reight as 129 pounds and her h~:ight as 5 feet 3-i inches (R. 206). 
The accused had his hands upon her 'When she got into the back of the jeep, 
and his penis was not erect lfhen she inserted it into her vagina, but be
came so afterwards. While admitting the accused's assurance t.'liat he would 
withdraw prior to ejaculation, she at no time consented to the act and 
ceased her Nsistanee and obeyed his directions at last only because of 
her rear or hi.a as "ha bad no'intention or letting me go• (R. 207-212). 

6. The Specitication, Charge 
~ 

I, alleges t.hat the accused at a desig
nated tiae and place 11.toreibq and felonious~, aga:inst her willn, had 
carnal knowledge or Mary Jane Nickeson. The off"anse alleged is that of 
rape which is violative or Article of War 92 and 1s defined as follows: 

"Rape is the unlawful carnal lmowledge of 
a 'ffl)tnan by force ·and without her consent. 

"Any penetration, however slight, of a 
,roman's genitals is sufficient· carnal knowledge 
1'hether emission occurs or not. 

*** "Force and want of consent are indispensable 
in rape; but the force involved in the act of. 
penetration is alone suf.'.ficient:where there is 
in fact no consent. 
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"Mere verbal protestations and a pretense of 

resistance are not sufficient to show want ot con
sent., and where a woman fails to take such measures 
to frustrate the execution of a man's design as she 
is able to., and are ca.lled for by the circumstances., 
the inference may be drawn that she did in .tact., 
consent" (M.C.M•., 19281 par. 14912). 

The foregoing recitation of the evidence inescapably :impels the 
conclusion that the accused raped the prosecutrix as alleged. Over her 
repeated entreaties to desist., over her repeated pleas that he take her hane., 
over her fierce resistance., sustained to the point of futility., and over 
her repeated attempts to evade his advances by !light., the accused persisted 
in his design., which he ultimately accomplished. His manif'ested and ad
mitted acts evidence a tenacity of purpose who~ inconsistent with arq 
other purpose than that of sexual gratification on the occasion in arq 
event. The testimony of the two principals is remarkab4" in agreement 
upon almost all of the events of the evening with the main divergEnce oc
curring upon the question of prosecutrix' consent imnediately before the 
ultimate consummation of the admitted act of intercourse. Although the 
prosecutrix was required to ofter sustained resistance., the evidence is 
persuasively and abundantly to the effect that she did so. The following 
authorities are peculiarly applicable : 

"The victim ot the rape did not expressly -'.testify' 
that she resisted accused to the extent, ot her ability., 
that her resistance was overccme by force or prevented 
by fear., or that she did not consent to the intercourse. 
The circumstances to which she testified., hOlfeVer., :tul.ly 
justify the inference that she did not in tact consent., 
and that 8JJY lack or or cessation or resistance was attri
butable to her fear of great bodily injury or death. Such 
being the tacts, rape was· ccntltted" (C.M. 227809 (19.42) 
Bull. JAO., Vol. 11 P• 3631 See.450.,(9)). 

"Although reluctant consent negatives the offense or 
rape, there is no such consent where the victim ceases re
sistance under fear of death or other great harm" (C.ll.
236612., (1943) 23 B.R. 67). -

"The extent and character or her resistance required 
of a woman to establish her lack of consent depend upon 
the circumstances and relative strength or the parties. n 
(C.M. 2,36801 (1943) Id. 1 P• 129). 

The court sa,r and heard the w1messes. The court is the ex
clusive judge of the credibility or the witnesses and the weight to be 
given their testimon;r. The testimon;r or the prosecu.trix., who the court 
elected t.o believe, under the a.t'ore-cited authorities., shows that she 
resisted to _the extent required by law and that no actual consent was 
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ever given by her to the act of intercourse. The decision of the court 
on such question upon all the evidence renected by the record cannot 
lawf'ul.ly be distnrbed. ·The evidence for the prosecution, therefore, be
yond a reasonable doubt, establishes the accused's guilt or the offense 
as alleged and rui.:cy- warrants the court's findings of guilt;r or Charge I 
and its Specif'ication. _ 

?. The Specification, Charge II, alleges that the accused on the 
same occasion ,,1.th intent to commit a felony, viz, rape, committed an as
sault upon Mar:, Jack Nickeson, "by willfully and feloniously laying his 
hands upon, grasping, dragging, gagging, strangling, pinioning and fondling 
her". 'lbe offense alleged is that of assault with intent to camnit rape 
l'lhieh is violative of Article of War 9.3 and •1n which the OTert act amounts 
to an assault upon the woman intended to be ravished." {M.C.M., 1928, · 
par. l491LJ. T:he intent of the man to overcome any reeietanoe by force, 
actual or constructive:, and penetrate the l'IOlllan 1s person, :must exist and 
concur 1dth the assault (Id.). 

The evidence conclusively shows that the accused :fi.rml3 intended 
to accomplish intercourse-With the prosecutrix and that he gr~ adhered 
to his resolution. Rebuffs, entreaties, ou~rys, and attempted nights did 
not deter him, but seem rather to have strengthened his J;Ul'POSe• The pro-

.secutr1x1 testimony strongly and the accused I s own testimony- 1n effect con
vict him of laying his hands upon, grasping, dragging; gagging, strangling, 
pinioning, and fondling the prosecutrix with the. one and only intent ·of' 
ultimately accomplishing the sexual act at an;y event. These acts preceded 
and were disassociated from the ultimate rape because there ms a definite 
break or interlude between them during l'lhich the accused appeared to have 
relented and to have been engaged in driving his victim home. The record, 
consequently, reflects the commission or two separate and distinct o:ttenses 
for which, hO'll'ever, punishment was assessed only for the graver. The evi
dence, therefore, beyond a reasonable doubt warrants the court's findings 
of guilty of Charge II and its Specification. 

8. The accused is about 25 years of age. The War Department records 
show that he has had enlisted service from 17 December 1941 until 5 September 
1942, when he ms comnissioned a second lieutenant upon completion of Of
ficers' candidate School, that he has since been pranoted to first lieuten
and, and that he has had active duty as an officer since 5 September 1942. 
On 26 September 194.'.3, he was a11Srded the Air Medal :tor meritorious achieve- · 
ment while participating in long range patrol fiights over the·Pacitic and 
Caribbean approaches to the Panama Canal a·s a navigator of an aircraft. 
He graduated from high school at Ludington, Michigan, and attended 
Marquette and Illinois Universities for one year each. From 19.38 to 1940 
he was employed by the Illinois Central Railroad Company as a "stock
checker" and in 1941 by the Wisconsin Steel Works as a "by products" man 
at undisclosed salaries. 
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9. The court ,ras legal.]3 constituted. No errors injurious~ af"feet
ing tbs substantial rights ot the accused were eamnitted during tha. trial. 
For the reasons stated, the Board of RevieY is of the opinion that the 
record ot trial 1a legal:cy su.ttieient to support the .tindillge of guilv
of all Charges and Speeitieations and the eentenca and to 118rr&.nt con
tinnat10D thereof. 
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SPJGN 
CM 261351 

1st Ind. 

War Department,· J.A.G.O., 16 SEP f9'4: To the Secretary or War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant William M. Koob (0-664322), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the review.i.ng authority and to warrant con
firmation thereof. I recommend that the sentence as approved by the 
reviewing authority be confirmed and ordered executed and that an 
appropriate United States Disciplinary Barracks be designated as the 
place of confinement. 

,3. Inclosed are a draft of a letter for your signature, trans
mi.tting the record to the President for his action and a fonn of Executive 
action designed to carry into effect the foregoing recommendation, should 
such action meet with approval. 

Myron c. Cramer, 
Major General, 

-1'he Judge Advocate General • 
.3 Incls. 

Incl l - Record of trial. 
Incl 2 - Dft. ltr. for sig. sft{. 
Incl .3 - Form of action. 

(Sentence approved, but confinement reduced to ten years. 
G.C.K.O. 671, 22 ~c 1944) 
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·.1:tP.. JBP.ill.T,,lENT 
.<l.r:ny Service l-orces 

In the Office of The Judge Advocate General 
1,/ashi.11,'.;ton, D. C •. 

(195)S?JG~- -
C1i 261357 

UNITED S'l'AT.c;s ) AP.MY AIT. fO.''WES WESTffiN 
) FL;.:Ilm 'IP.AD.mm CO:.I:Iii.ND 

v. ) 
) Trial by G.c.;,f., convened at 

Second Lieutenant HOiiA.'W E. ) J,ta.rana, Arizona, 13 July 1944. 
STITTS":IOTI.TH (0-766760), Air ) Dismissal, total forfeitures 
Corps. ) arrl confinement for thirty (30) 

) years. Penit;entiary. 

OPINION of the BOAJW OF R':::rU;f 

GAMBRELL, FREDERICK and Ar\'DEPSON, Judge Advoc_ates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge ~dvocate General. 

2. Accused was tried upon the following Charges and Specifica
tions: 

CHARGE Ia Violation of the 92nd Article of iwar. 

Specifications In that Second' Lieutenant Howard E. Stittsworth; 
A.C., 4th Training Grou1:,, 3028th Anny Air Forces Base Unit, 
did, near Wittman, Arizona, on or about 22June 1944, with 
malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and 'with premeditation, kill one Earl W. Nepple, 
a humn being, by striking him with an AT-6 Anny airplane · 
piloted by the said Second Lieutenant Hov,ard B. Stittsworth. 

CHA.l'tGE IIs Violation of the 96th Article of 1lar. 

Specifications In that 2nd Lt. Ho,vard E. Stittsworth, AC, 4th 
Training Group, 3028th W' Base Unit, Luke Field, Arizona, 
did, near Wittma.n, Arizona, on or about 22 June 1944, 
wrongfully pilot an AT-6 Army airplane at an altitude of 
about 6 feet above the ground in violation of Par. 16, 
W' Regulation 60-16, as a result of which said airplane 
struck an _auto:nobile being operated by one Earl W. Nepple, 
causing the death of the said :ta.rl ff. Nepple. 

He pleaded not guilty to and ,ias found g~ilcy of all Charges and Speci
fications. No evidence was introduced 'of any previous conviction. He 
was sentenced to be dismissed the _service, to forfeit all r:a,y and allow-
ances due or to become due, and to be confined at hard labor at such · 
place as the reviewing authority ma.y direct, for the term of his natural 
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life. The reviewing authority approved the sentence, remitted the period 
of confine'1lent in excess of thirty years, designated the United States 
Penitentiary, iJcNeil Island, Washington as the place of ccnfinement and 
forwarded the record of trial for action under Article of War 48. 

J. The evidence for the .prosecution may be summarized as follows: 

A.rrr;y Air Forces Regulation No. t0-16, Far. 16 prohibits mili
tary personnel from flying military planes at an altitude less than 500 
feet ahove the groum except during take-off ar:rl landing (R. 11, 108, 
Pros. l!Jc. 11). 

Training Regulaticns 06-3 of Luke Field, Arizona, required 
that all auxiliary fields scheduled for use during night ilying be in
spected before darkness by an oi'ficer landing at the field to ascertajn, 

· by close visual inspection, that all runways and approaches are cl.ear 
of obstacles or _hazards to night fly--l.ng operations (R. 11, Pros.·:&:. 1). 

-On 22 June 1944 accused was in the military service of the 
United States, being a second lieutenant, Air Corps, and a member and 
an instructor of the 14th Squadron, Group 4, stationed at Luke- Field, 
Arizona (R. 16-17). 

That even:lng about 7130 p.m. accused, together with five other 
officers, was assigp.ed the mission of inspecting the three auxiliary 
fields to Luke Field prior to night flying. These fields will be desig
nated as Field 1, Field 2 and Field 3. The six officers were assigned 
three AT-6 planes (single·motored training planes) which hold two per
sons, each in separate cockpits, and have a cruising speed of 150 miles 
per hour. The accused paired off with :2nd Lt. D. C. F'undingsland. He 
occupied the front cockpit as.pilot of plane X-231. Field l is five 
miles directly north of Luke FieldJ Field 2 lies about 5 miles northwest 
of Field 1 and adjacent to a railroad and a parallelling highway knovm 
as US 89 that runs in a northwest-southeast direction; Field 3 is about 
6 miles west an:i one mile north of Field 2 (R. 19, Fros. Eic. 2} and in 
order to reach it from Field 2 one must cross US 89 (R. 20). Field 2 
consists of three runways laid out in the form. of a triangle and one 
runway perpendicular to the base of the triangle. The runway forming 
the base is parallel t,o US 89 (Pros. Ex. 3). It has been the custom, 
although contrary to the regulatim, for the officers in ma.king :inspec
tions to 11dra.g11 .the runmys (i.e., ny low over them), instead of landing 
and taxiing along them (R. 21). 

The three planes containing the six of~ers took of£ from 
Iwce Field at about 8100 p.m. and a three ship element in close forma
tion was fonned with Lt. J. R. Swanson piloting the J:ead plane. Lt. 
Swansen noticed that the wheels of the plane ilow.n by the accused had 
not been fully retracted an:i were not in their llousings. He called 
accused I s attenticn to this by hand signals. Accused then throttled 
back, dropped behind and below to check his wheels. He lowered. and 
raised them twice but they -would not fully retract. He then rejoined 
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the formation. Lieutenant Swanson through his microphone told accused 
to retu..'l"Il to Luke Field because of his wheels. Whether accused could 
hear the 0rder he (Swanson) could not say .(R. 37). Almost s~ultaneously 
accused's plane veered toward Lieutenant Swanson's and Lieutenant Swanson 
broke the formation and turned right to avoid accused's plane. This 
occurred over Field 1 and at the ~me time the third plane peeled off 
on Lieutenant Swanson I s right wing and landed at Field 1. Accused I s 
plane pulled off to the left and flew low over Field 2 and across one of 
the runways. Lieutenant Swanson did not see accused's plane stop at 
Field 2 but .saw it continue on in the direction of U.S. 89, :in a course 
which if cont:inued would have taken it across US 89 (R. 40). He lost 
sight of it then because he himself made a climb:ing turn to the right 
and. crossed US 89. As he did so he observed an automobile drive off 
the highway on to the desert at a 45 degree angle in a southerly direc
tion. He himself proceeded to Field 3 and landed. Before the initial 
take off of the three planes the pilots had not arranged among themselves 
who among them should inspect Field 1 or Field 2 or Field 3 (R. 24-31). 
US 89 is the main Arizona north-south artery. It is also used :in driv:ing 
east and west between L:>s Angeles and El Paso (R. 33). 11hen Lieatenant 
Swanson returned to Luke li'ield 8130 he observed the left wing of accused's 
plane was damaged. He told accused about seeing the automobile leave 
the highway but accused said he had not struck an automobile (R. 32). 

Accused's plane was e(Fipped with a switch which if turned arrl 
if in proper condition should autanatically raise and lo\'rer its landing 
gear. If this failed to function there was a hand operated hydraulic 
pump in the left front of the cockpit which when manipulated should 
retract the wheels. A pilot cannot see his own landing gear so there 
was an indicator in the cockpit that showed their position. Cne looking 
at thi·s :indicator cannot at the same time see outside of the pla.ne (R. 
38). If·a pilot leaned forward to feel the indicator, which would be 
necessary in order to reach it, the shirting of the weight would cause 
the plane to lose tta little" altitude but not enough to register on the 
altimeter (R•..39). · ' 

Corporal H. L. Waugh was at Field 2 shortly after 8:00 p.m., 
22 June 1944 to place hoods over the lights. He had parked a truck en 
the field and observed a trainer plane with two men•in it, cross the 
field, in front of and over the truck - about 12 or 15 feet from it -
and continue on over the desert veering to the left. It_ was still 
daylight. Thinking that the reason for the plane dipping so close -was 
a signal not to open the field that night he telephoned the sergeant 
who toJ.4 him to proceed with putting the hoods on the lights (R. 44-45). 

Second Lieutenant D. C. Fundingsla.nd new in the same plane 
piloted by accusod. •. He l'la.S in the ·rear cockpit (R. 4?). The plane took 
off at about 8105 p.m. and flew low over the northeast - southwest 
runway of Field 2. . In doing so it passed w.i.thin 10 ·or 25 feet of a 
truck parked m th:! eastern put of that runway (R. 49). The plane 
then circled in a climbing turn and came ba.ck aloog the north-south 
runway fairly close to the ground but did not land. It then made a. 
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right' hand turn off the end of the runway and headed in the general 
direction of field .3 at an altitude oi' about 10 feet and fol.lowed a 
northwesterly direction 11down the hi 00hway11 • As they left :Held 2 
Lieutenant F\mdincsland spoke over the interphone to the effect tlllt 
he ltdid not likell the manner in which accused was flying. He llld no 
wa.y of knowing whether accused heard him or not. The plane continued . 
alo~ the highway for approximately one minute (R. 53) until its left 
wing struck an object. It then made a large circle to the south aw. 
returned to Luke Field. He observed that the end of the left wing 
was missing and tried to find out fro:n accused over the phone what it 
·,vas that he had hit. accused shook his head indicating that either he 
could•not hear or that he• did not know. They landed about 8:40 p.m. 
(R. 51-52). Lieutenant Fundingsland was aware of the difficulty accused· 
was having with the landing gear. He ttgathered 11 this from the hand 
signals of one of the occupants of the other planes and not by any radio 
conurrunication. He observed a'ccused I s lef't, shoulder "bobbing up and down" 
indicat:ing that he was manipulating the hydraulic hand pump (R. 5.3-54). 
He did not see any automobiles on the hichway nor did he see the object 
struc!{ by the wing of the plane. V,hen he again asked accused after 
they la.rrl ed wba t it was that he had struck, accused said he did· not 

. know (R. 55). The plane was travelling at the rate of appro::d.ma.tely · 
150 miles per hour at th.B" time it flew along US 89 (R. 56). Accused 

· -was working on the hand pump off and on from the time he was informed 
_about his wheels failing to retract until the time of the accident 

(R. 56-57).. Lieut·enant Fundingsland I s visibility outside of the plane 
, was limited because of the instrument panel, superstructure of the 
plane and the pilot sitting in front. The pilot has a better visibility 

. except that the area under the nose of the plane in front is limited. 
He could not tell how.f~ ahead the visibility is obstructed (R. 57). 

Mr. Daniel Stewart was driving southeast by US 89 about 812'.J 
p.m.; 22 June 1944 and observed a plane about 2000 feet ahead with:in 
a few .feet of the road coming toward him. He pulled his car .over to 
the edge of the road and 11 ducked 11 down. In a few seconds the (plane 
passed the car. He didn1 t see the plane pass the car because he had 
ducked down but it seemed 11 ready to clip" his car. As it came along 
the highway the plane was moving up and down between one to six feet 
above the road with its wheels practically in the middle of the road. 
There was another automobile about 200 or .300 feet in back of Stewart I s 
car. He turned around to see what the plane was going to do and saw 
the other car go off the road entirely and the plane rise "straight upn. 
He did not see the plane strike the other automobile (R. 59). Mr. 
Stewart therefore continued en his way. He could not tell whether the 
pilot of the plane saw him or not, nor whether the -wheels of the plane 
were entirely or partially down (R. 63). 

Mr. s. W. King was a passenger seated in the rear seat of a. 
Chrysler Sedan driven by Mr; Earl W. Nepple. Mrs. Nepple was seated 
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in the front seat on the right side of the driver. The cur was proceed
ing southeasterly, along US 89, at a speed of about 35 miles per hour. 
He observed a plane coming in the opposite direction on the highway and 
said, UThere is a plane". Mr. Nepple said, 11 l!fy God", and swerved the 
car to the right. In a ma. tter of a. few seconds fran the time he fir st 
saw the plane the plane stru.ck the car. The car continued on into the 
desert away from the road until Mrs. Nepple put on the brakes. As a. · 
result of the collision Mr. Ne:t)ple was decapitated (R. 64-..67). Mr. 
King saw the wheels of the plane but could not say whether they were 
all the way down or partially so (R. ·68); nor was he able to say how 
far ahead of the car the plane 1ivas when he first saw it (R. 69). He 
did not observe any variation in the direction or in the altitude of 
the plane. He never saw it after the collision (R. 72). Mrs. Nepple 
corroborated Mr. King in that, at the time and place indicated, she saw 
a plane cane 11 up the road right on the highway with the wheels down" 
and strike the automobile driven by her husband who turned the car to 
the right. His foot 11 froze 11 on the accelerator and she had to stop the 
car out in the desert. Her husband was killed in the accident {R~ 75). 

Dr. M. E. 1'\llk on the evening of 22 June 1944 examined the 
body of Mr. Nepple and pronounced him dead. Death was caused by a blOIV 
or multiple. blows (R. 77). 

Deputy Sheriff W. O. Ruth arrived.at the scene of the accident 
about 9140 p.m. that evening. He examined the Nepple car and found :r.:r. 
Nepple' s decapitated body in it and several pieces of the tip of a wing 
of an airplane. Twenty-one photographs of the car, its contents, the 

. plane and the scene of the accident were admitted in evidence without 
objection {Pros. Ex. 4). The photographs of the automobile show that 
the tip of the wing of the plane apparently struck the windshield of 
the automobile in front of the driver's side on the left and, after pass
ing through it and Mr. Nepple 1 s head, was then sheared off by the upright 
posts of the car supporting its 'roof. There was :included in the exhibit 
a photograph of the rear window of the car taken from the rear exterior. 
This was shown the witness 'Who called the attention of the court to the 
"white space on the glass" as "brain ~platters". The photograph served 
no other purpose arrl was examined by the court (R. 82-BJ}. The photo
graphs of the scene of the accident show a flat, straight, hard-surfaced 
(oiled gravel) road running :through the desert •. Parallel:ing it on the 
south side was a wire fence 100 feet away and a line of telegraph poles 
350 yards away. On the north it was parallelled by a railroad and a 

• line of telegraph poles about 75 yards away (R. 85, 95). The width of 
the paved portion- of the road was 28 feet (R. 85). On the surface of 
the north side of the roadway, estimated to be about €iJ to 85 feet east 

· .. of the estimated point of impact, there were eight marks indicat:ing 
that the propeller of the plane had struck the highway (R. 86, 94). 
The tip of the left wing, to the extent of approx:i.mately three feet, 
was ripped off and the blades of the propeller were bent at their tips 
to the extent of 5/8 to 3/4 of an inch (R. 90). The propeller marks 
en the road surface and the damage to the plane are sho'Wl'l ih the photographs. 

- 5 -

https://arrived.at


(200) 

First Lieutmant S. W. Stark, Accident Investigating Officer at Luke 
Field, examined the damaged plane that night and asked accused what 
he had struck. Accused said he did not know but admitted thct he had 
been 11buzzing11 or flying low (R. 92) and that it occurred somewhere 
between the auxiliary fields in the vicinity of US 89 (R. 93). 
Lieutenant Stark visited the scene of the accident later and found it 
to be about four miles from Field 2 and J½ miles fro:11 Field 3 (R. 93-94). 
The blade marks on the road indicated that the plane was descending 
when its blades hit and then raised again (R. 94). The white line in
dicating the center of the road was to t,he left of the marks (R. 97). 
In his 18 to 20 years of experience as a flyer he had never known of a 
pilot deliberately and purposely flying a plane so that the propellers 
would strike the ground (R. 98). The pieces of plane found in the auto
mobile came fran the plane piloted by the accused (R. 101). 

After accused had returned to Luke Field he mad1:1 an accident 
report to the effect that 11Left wing tip, ·outer wing and aileron dams.gad 
checking awd.liary field". i'i'hen his attention was directed to the 
damaged propeller he said to the sergeant _who informed him of the damage 
to µut it down on the report. The sergeant added 11Prop tips also damaged" 
(Pros. ~. 10., R. 103., 104). Between 8:30 and 9:00 o1clock tb,at evening 
accused sought out an:i reported to Lieutenant_ James K,. Beckett that he 
had had an accident in which he had damaged a wing tip and aileron; 
that he had hit som~thing -while passing from Fi~ld 2 to Field J but 
did not know what it was that he had hit; that he was pulling up at the 
time and his left wing was down and struck something (R. 10?). He also 
stated that Lieutenant Swanson had said he thought he saw an aut<lllobile · 
go off the road but he denied that he 11 buzzed 11 any automobile., or that 
he hit any automobile., and claillled that he did_ not see any automobile 
(R. 108). 

4. The' members of the court were permitted to view a plane of the 
exact type involved in the above described accident set up in a level 
flying position and to enter the plane to observe visibility from the 
front cockpit {R. 109). Defense counsel directed the court1 s attention 
to the fact that it was not admitted that the plane was in the same 
position as the plane operated by the accused.at the tillle of the alleged 
accident (R. 110). Lieutenant Stark, who had arranged for the exhibition 
of the plane was recalled and explained the position of the plane and 
varying visibility depending upon speed and banking of the plane (R. 114). 

It was shown that the weather was clear and the wind caJJ:n at 
the time of the occurrence (Fros. Ex:. 12). 

5. For the defense :Jrs. Dorothy West testified that about 101.30 
p.m• ., 22 June 1944., accused., a stranger to her., was-given a lift in her 
car. He had not been in the car lcng until he said to .the girl who 
was seated next to him: in the rear: 
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••If you feel my knees trembling don•t be concerned' 
for I just had an accident•***• His plane hit a tele
phone pole or a cactus and damaged the wing of his plane
* * * that it took off about two feet of the end of the 
wing * * ➔f he seemed to be very regretful about the damage 
to the plane. * * * 1I will be cour~martialed I am sure 
and my penalty will probably start at one hundred dollars 
a month for eighteen months'•" 

The accused having been advised of his rights el~cted to testi
fy under oath in his 011n behalf (R. 122). He testified that he was 
reared in Kansas, was 2l years of age and married. He enlisted in the 
Aney in January, 1941 and rose to the rank of staff sergeant. He became 
an aviation cadet in April 1943 and after completing his training as 
such was· canmissioned second lieutenant, 8 ::•ebruary 1944. He then 
attended Central Instructor's School at Randolph Field and on 23 March 
1944 was assigned to Luke Field as an instructor. His military record was 
clear of any charges, punishment or admonitions. on· 22 June he was 
assigned the mission to inspect the three auxiliary fields. He took off 
about 8:00 p.m. and joined formation nth the other two planes. On the 
way to Field l he learned, by motions of the·others, that his wheels had 
not retracted so he left formation and tried to get the wheels up by the 
hand pump but they would not colll:l all of the way up. He rejoined forma-

. tion and when the other 'ships peeled off he peeled off to Field 2. He 
flew down the runw~y there.from north to south and made a right turn in 
the general direction of Field 3. He did not land because he saw ano
ther plane behind and to the right that looked as if it was going to land 

· at Field 2 so he intended to go on to Field 3 which was five or six 
miles away. He was flying at approximately 1.50 miles per hour and because 
of the short distance decided to stay down at the same altitude which he 
judged was 25 to 30 feet. , He was still trying to get his wheels up by . 
means of the hand pump. On his way from the one field to the other in 
the vicinitt of US 89 he struck something which only slightly jarred the 
plane but did not cause it·to swerve. He automatically pulled up to 
gain altitude. He then noticed that part of his left wing was gone so he 
flew back to Luke Field (R. 124-125, 128, 140). During the flight he 

· received no messages of any kind on the radio or. phone· (R. 126). In 
fa.ct, the radio was "out of conunission• (R. 13.3) so far as receiving 
was concerned (R. 134). He did not lmow what it was that he had hit so 
he entered the damage in the accident report 'Without further explanation 
than "checking auxiliary field" (R. 126). He did not know the deceased 
Earl w. Nepple, nor any of his family, and had no intention of injur
ing him or anyone else (R. 126). 

On cross examination he· ·stated that he had been stationed at 
Luke Field, 1Vhen an enlisted man, for a year and a half as a mechanic 
(R. 133) but was not familiar with US 89 nor with :i,ts traffic and had 
never been at Field 2 or Field 3 as an enlisted man. After he had 
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become a pilot he Jud rB.ssed over the,,:. At the ti:ne of t1B 0.cci 11 rm"': 
he did not know that he wc1s or had been travelling over US 8S1 (:9.. 129). 
His eyesight was 1:;ood (R. 130). He was .:feelin.3 well and i.n ,full posses
sion of his faculties (r:. 11~5). The sun ha:l not blinded him b·:it, 3-t 
the time, he vFas flying in the vicinity of US 89 a.t an altitude which 
he thought v,d.s JO 1·eet, he was working the h.3.n,~ 1:.w.1:,? in an effort to 
get his landing -gear up and his eyes and attention were focused on the 
indicator 4-n 1:h:i cockpit of the ::,lane 80 per cent of the ti:ne (R. 130, 
133, 141, 145). At the time of the i.mpa.ct he ~•ras looking at the laming 
gear i.nd:i.cator (r... 146). tie admitted ti1at he ,Ps 11b'azzing 11 v,nich he 
understood to l_llean i'lyin~ below 500 feet (TI.. 131). His plane vras ' 
travelling at a speed oi' 250 feet per second (R. 131). !Iis experience 
in flying amoW1ted to a!)prox:L"'J,3. tely 400 hours (R. 135) and about 1000 
1.andin;s (R. 136). 

6. With reference to Charge II and its Specification :in which it 
is averred that the accused did at the time an:l place indicated wrongfully 
violate Army Air Forces Regulations by piloting an Army airplane at an 
altitude le:;;s than 500 feet, the evidence for the prosecution and the 
admissicns of the accused clearly establish that the accused did pilot 
an Army plane at the time and place averred at such a 10','f altitude as 

. to strike an auto:mbile en the ground. Such an altitude was well unrier 
the prescribed 500 feet and it necessarH~• follows that the accused did 

· violate the regulation and in doing so did also violate the 96th Article 
of War in that such· conduct on the accused's part was prejudicial to 
good order and military discipline. The record is therefore legally 
sufficient to support the findings of guilty of' this Ch'lrge and its 
Specification. · 

With reference to Charge I arrl its Specification, which in sub
stance charges the accused llith the murder of Earl w. Nepple by airplane, 
it was clearly established, that the accused did at the time and place 
averred therein kill,- or cause the death of, :&.rl W. Nepple by striking 
him with the airplane which he, the accused, -was piloting.· The issue 
to be detenn:ined is whether the accused is legally guilty of rurder and, 
if not, whether he is legally guilty of a lesser offense embrace(! within 
that of which he stands convicted. · 

_The court has found accused guilty of the Specification which 
avers that the accused killed the deceased ffwith malice aforethought, 
willfully', deliberately, feloniously, unlawfully and with premeditatior;"•, 

· lhrder is defined as "the unlawful killing of a human being 
w.i.tn malice aforethought". "Unlawful." means without 1e·ga1 justifica-
tion or excuse. (par._l48a, M.C.M. 1928, p. 162). 

The accused I s a.ct of· causing Nepple 1 s death was certa:illl.y 
llithout legal justification or excuse, so the issue narrows down to . 
the question whether this unlawful homicide was committed.. with malice 
aforethought. An element of the crime charged and one' 'Which the 
prosecution must prove beyond any reasonable doubt is· that the killing 
was with malice aforathought (ij.C.M. 1928, par. 1.48a, p. 164). 
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11"'.iJ.lice cioes not necessarily mean hQtreci or personal 
ill-will towa1·d the person killed, nor an actual intent to 
take i1is _ile, or even to take anyone• s life. '.l'he use of 
the word •aforethouj'ltt Joern not mean that the malice must 
e~d.st for any particular time be.fore commission of the act, 
or tnat ti1e intention to kill nmst h3.ve previously existed. 
It is sufficient that it exist at the time the act is com
mitted (Clark). 

11 Malice aforethought may exist when the act is unpremedi
tated. It may mean any me or more of the following states 
of mind preceding or coexisting with the act or omission by 
which death is causeda (1) An intention to cause the death of, 
or grievous bodily harm to, any person, whether such person is 
the person actually killed or not (except when death is inflicted 
in the heat of a sudden p:i.ssion, caused by adequate provocation); 
(2) knowledce that the act which caused death will probably 
cause the death o::, or grievous bodily harm to, any person, 
whether such person is the personact"'.l3.lly killed or not, although 
such knowledge is accompanied by indifference whether death or 
grievous bodily harm is caused or not or by a w-.i.sh that 11;, may 
not be caused; (.3) mtent to cormnit a felony." (par. 148a, p. 
163-4, ~I.C.:.I. 1928) (Numerals supplied) 

As to (1) the prosecution does not cmtend nor does the evidence show 
that the accused intended to cause the death of, or grievously hann 
the deceased or anyone else. It would be unreasonable to mfer that 
the accused intentionally struck the automobile in which the deceased 
was riding, or that he did so with the intent -to injure or kill any of 
its occupants. To deliberately run an airplane at a speed of 150 miles 
per hour into a standing or moving automobile would ordinarily be 
suicidal to the pilot of the plane and for ·Uiat reason alcne it woold 
not be a fair or reasonable deduction from a collision of that na bl.re 
to conclude that the pilot mtended to strike the automobile. As to 
(.3) the accused clearly was not at the 1;,:i..me engaged in the com.'!ll.ssion 
of a felony. Therefore, in order to be sustained as murder, the case 
must fall within the remaining class (2) described as "knowledge that 
the act which causes death 1".i.11 probably cause the death of or grievous 
bodily harm to any person, whether such persen is the person a ctu.ally 
killed or not", etc. 'Such is the apparent contention of the prosecu
tion - that ~he accus e:l flew the plane alcng the highway at such an 
altitude and speed that he must necessarily .hl.ve known that he would 
strike any automobile that might travel on the highway at that pomt 
and manent and injure its· occupants and t.hl.t such an act was so reckless 
that malice nay be inferred from i·t toward any person riding in any 
automobile thus struck. Were such facts proven beyond a reasonable 
doubt? Do such facts constitute malice aforethought? 

The point is a novel one as this is the first case of "murder 
by airplane" that can be found. Among the .records -of The Judge Advocate 
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General it is the first conviction for mur·ci.or when:)in ,,eath .was caused 
by foe 01)eration of any vehicle. 

T:·,e eviC.:.ence presented by tl1e prosecution ano. not contradicted 
by the accused i::: +,hat the latter flew tr1e plane at a speed of about 
150 miles per hour along a hiJ.1way_ for a ~;istance estimated by one wit
ness of 2000 feet and by another 2·i miles. and so close to the surface 
-t:nat .when ne met two auto:nobiles co::ning in the opposite direction his 
left wir.;; (14 feet long) passed over the first one but struck the second 
one. :·he propeller of the plane touched tr1e road surface after passing 
foe first car and before &;trikin1; the second showing that the plane 
~•ipped in between. '.1.'he m2.rks of the blades on the road surface showed . 
foat he v;as travelling in a straight path along the highway and on his 
ri:-;ht sic.e of it. 

'.i.;he accused testified .that he had trouble vrith tM retraction 
of his landint: gear and that while flying along the course of the 
highway between the two airfields at what he believed was an altitude of 
20 or 30 feet his attention was diverted and his visibili\y obstructed 
by his attempts to raise the wheels by means of a hand pump, ·l'hat. 
the wheels were not fully re·tracted was corroborated by othez·s. Neither 
the accused nor his companion, riding in the plane behind hj,.m, saw any 
automobile traffic on the. hif~hvray. 

\,hether the a:.:;cused 1 s behavior on _thi~ occasion; resultine as 
it did· in such cq.sa.strous conseq·.iences, constituted murder rests upon 
the application of the definition of malice aforeth9ught, as above given, 
to the facts thus shown for every other element of murder is admittedly 
disclosed beyond any reasonable dou.ot. · 

At connnon law whether under a set of given facts the crime 
cormdtted was murder or invol:untary manslauGhter depended upon the 
intent of the accus6d, One time-worn example used was that of the 
rider of a fractious horse y;ho willfuily rode him among a crowd ·of 
persons and death ensued to one in the crowd from the viciousness of 
the animal. · It nas held to be murder if the rider intended harm., but 
only manslauzhter if he did not. Another old example was where one 
threw a stone qr shot an arrow over a building or wall knowing that · 
peop].J3 were passine along the street on the other side. If he intended 
to hurt someone or anyone and homicide resulted he was guilty of murder., 
otherwise it was manslau:;hter (7,harton 1 s Criminal Law Vol. I., Sec. 444 
and 479). '.these tests are helpful in determining those cases which. 
fall in class (1) above, because tll8 test is the presence or absence 
of intent to kill or do bodily harm. 'i'he 11anual has described another 
an~ different class of case under (2) which does not require specific 
intent to injure or kill, but requires only a knowledge on the part of 
the accused that the act which he was performing probably would cause 
death or c;rievous injury to someone. 
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If he knew that by flying a plane along U.S. 89 he prooably 
would cause the-death of or do grievous bodily harm to any person who 
mitht be properly-using the highway, then his conviction of murder can 
be sustained as fitting the description of malice aforethought which 
we have designated as (:2) above. 1ie must bear in mind always -that in 
our efforts to solve this problem this fact of knowl-3dge on the part 
of the accused must be proved beyond any reasonable doubt, because the 
Hanual of Court-Martial which provided the above description of malice 
aforethought also provided that malice afor·ethouc;ht is one of the 
elements of the crime of murder vrhich must be proved beyond any 
reasonable doubt (Is:I.C.Il,,,par. 148~ page 164). 

The evidence is convincing that the accused deliberately used 
U, s. Hi'.:hway 89 as his path of flir.;ht from Field 2 to or toward l~ield 
3 and that in doint: so he maintained the very low altitude h-3 had reached 
when he skimmed over Field 2. ~ihether he did so as an experiment or 
for the purpose of performing a daring feat or to demonstrate his skill 
as a flyer or to frif)lten motorists or with some other thought in mind 
lies in the realm of conjecture. Had he observed vehicular traffic upon 
the highway at a time when he was ~ of £lying at _an altitude so low 
that collision with it was nrobable and had he then continued willfully 
on his course, a resultant homicide would be q.eemed to have been perpetrated 
with raalice a.forethought. But the accused testified that he observed no 
traffic upon the highway and that he thouGht that he was £lying at an 
altitucie of 20 to 30 feet from the ground. Likewise, his companion testi
fied that he observed no traffic upon the hiQ:hway. Moreover, if the ac
cused did anticipate striking an automobile v-.rith his plane, he would 
necessarily have contemplated a disastrous collision in which not only 
occupants of the automobile might be killed but he and his companion as 
well, because any person of average mentality would believe that the 
natural and probable result of such a collision would be grievous injury, 
if not death, to any person involved therein. Under all of the circum
stances, it seems highly doubtful, therefore, .that the accused ever 
thought-it-probable that his ~lane would strike an automobile. 

A search for a precedent fails to reveal any clear-cut case 
wherein an operator of a plane, boat, or even a motor car was charged 
with co~.mon law murder _and the conviction was sustained. There are 
some few cases in which a verdict of murder under state statutes have 
been sustained against a drunken driver operating a· motor vehicle and 
causinG death (~ v. Stat~ 21 AIR 1504; State v. Trott, 42 AIR 
1114); but the vast majority of such cases, and other cases of operators 
of motor vehicles, airplanes and boats, rose to no higher grade of 

. homicide than manslaughter. ·Automobiles: Stry v. U.S. (16 Fed (2d) 
342, 53 AIR 246); State v. Goeta (76 Atl 1000 ; Finnin v. ~ (97 
So._ 615). Boats: The~ Cl)y (1 Parker's Crim. Reports 659; 2 
Edr.lunds Select Cases 34l~ (N.Y.). Airplanes:· Peonle v.·-crossan (87 
Cal. App. 5, 261 Pac. 531). 
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True it is that in the cases cited (except u·1.'he Henry Clayu, 

supra), and in all of the other cases exa'11ined, the defendants were 
indicted for manslaughter only. 'l'he acts or conduct of the defendants 
were apparently just as reprehensible. This would indicate that the 
prosecuting authorities did not believe the facts would either warrant 
indictments for murder or sustain convictions thereunder. The same· 
condition exists in military justice. All cases of record similar to 
the one under discussion were prosecuted as involuntary manslaughter; 
(CTI 233196, Bell, 19 BR 365; C}i 202359 Turner, 6 J;lR f!r/; CM: 218240 
Howard, 12 :OR 17) • In The Henry Clay, supra, the issue ·was squarely 
met. There the defendants were indicted for murder but the court ruled 
the evidence would only sustain_manslaughter. 

Even in those cases where the defendant adopted and used a 
dangerous method of frightening another or of playing practical jokes 
upon others, the convictions have been manslaughter. Thus in Latner 
v. State, 299 s.vr. 1049 (defendant indicted for murder), and in~ 
v. Hardie 47 Iowa 64?, 29 Arn. Rep. 496, the defendants fired weapons 
at others playfully and with.the intention of frightening them but 
resulting in the deaths of the latter. The offenses were held to be 
manslau~:hter. For cases of practical jokes see note page ?01 of 1,'harton I s 
Criminal Law, Vol. I. 

Hurder is considered one of the most serious of crimes and 
has always been associated with the thou~ht of an accused with a wicked' 
and depraved heart and mind, No degrees of murder permitting lesser punish
ments are prov_ided for in the Articles of ~"far, such as Congress did provide 
for in the U.S. and the D.C. Codes (18 U.S.C. 452, 22 D.C.C. 2401). For 
that reason the description or definition of the term murder, and each 
of its elements; contained in the ~;anual should be strictly construed 
in favor of the one accused of murder, particularly, where the intent to 
kill or do bodily harm is lacking and the most strict proof should be 
required to establish guilt·. 

Applying the reasoning and the principles of these cases it 
seems more logical to hold that the actions of tte accused in this case 
cannot be murder except by the stretch of judicial pronouncement to a 
point beyond which the courts have heretofore been reluctant to proceed. 

However, irrespective of the weight of these decisions and 
reverting to the discussion of the element cf malice aforethought as 
it is defined in the luanual i'or Courts-1rartial as herein above set forth, 
the.crime of murder has not been established. ~he possibility of killing 
or grievously injuring another was undoubteGly present under the cir
cumstances surrounding the accused's tragic flight and this he must be 
held to have knovm. But we are not permitted to deal with a possibility 
but must find an established, known probability. It cannot be said that 
the evidence shows beyond any reasonable doubt that the.accused knew 
or had reason to believe, that he would probably cause death or grievous 
injury to an\lrone by his acts under all the circumstances of the situa
tion confronting him at the time of the homicide and the Board.is, 
therefore, of the opinion that the record is not legally sufficient 
to support the.findings of guilty of murder in violation of Article 
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of War 92. 

It is, therefore, 'necessary to proceed 'I'd.th the further inquiry 
as to whether the accused is guilty of an offense less than, but included 
vd.thin, that with which he is charged. 

t:anslau.ghter is defined as unlawful homicide without malice 
aforethought and may be either voluntary or involuntary. Voluntary 
manslaughter is confined. to those cases where the act causing the death 
is committed in the heat of sudden passion caused by provocation and 
therefore plays no part in the instant case. Involuntary manslaughter, 
however, is defined in r.1.C.1i[. 1928, par. 149a, p. 165· as 31homicide 
unintentionally caused in the commission of an unlawful act not amount
ing to a felony, nor likely to endanger life, or 'by culpable negligence 
in 9erforroing a lawful actu. 

11 In involuntary manslaughter in the commission of an 
unlawful act, the unlawful act must be evil in itself by reason 
of its inherent nature and not 'oy an act which is wrong only 
because it is forbidden by a statute or orders. 'l'hus the 
driving of an automobile in slight excess of a speed lim;it duly 
fixed, but not recklessly,"is not the kind of unlawful act 
contemplated, but voluntarily engaging in an affray is such 
an act. To use an immoderate amount of force in suppressing 
a mutiny is an unlawful act, and if death is caused thereby 
the one using such force is guilty of manslaughter at least. 

•Instances of culpable negligence in performing a lawful 
act are: Negligently conducting target practice so that the 
bullets go in the direction of an inhabited house within range; 
pointing a pistol in fun at another and pulling the trigger, 
believing, but without taking reasonable precautions to asser
tain, that it would not be discharged; carelessly leaving 
poisons or danGerous drugs where they may endanger life.• 

Certainly it must be conceded that the acts of the accused were 
culpably negligent and that, therefore, without unnecessary discussion 
of the matter, the homicide committed was manslaughter within the meaning 
of the definition of that offense even though the acts of the accused 
in flying along a highway to an exceedingly low altitude was lawful. 
In the usual acceptation of the term it cannot be said that the accused's 
acts were 11lawful8 for it has been de-cided herein that he did violate 
the Army Air Forc~s safety regulations. The ~.Ianu.al ;for Courts-Uartial, 
however, states that Dthe unlawful act must be evil in itself by reason 
of its inherent nature and not an act which is wrong only because it is 
forbidden by statute or orders11 • It is, therefore, nece3Sa.I'y to deter
mine whether the acts of the accused were 11lawful11 within the meaning 
to be attributed to that term in the principle laid down·in the llanual. 
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The evidence shows that the deceased 1s autanobile., at the 
time it came into collision with the plane operated by the accused., 
ms· proceeding in a lawful manner along US Highway 89.' The hi§;hway 
is a. public highway,.. maintained ·for motor and other vehicular traffic 
a"long its rurface. The deceased 1.,-as driving on his side of the highway. 
In driving thus upon a public hi·~hway he vras obviously within his lawful 
rights. Was the accused within his lawful rights in flying his plane 
in such a manner as to cCllle int.~ collision with the automobile th'IJ,s 
driven? Clearly not. A plane a:'I)roa.ching in an opposite direction 
from an automobile lawfully moving along a highway has no more right 
to fly in the path of the autcnobile in. such way as to collide with 
it than another motor vehicle approaching from the opposite direction 
has to mo·,e into the path of tho automobile. In each case the unlawful 
character of the intrusion is obvious. 

It follows, therefore, that the homicide in this case is 
involuntary manslaughter un:.ntentionally caused in the commission of 
an unlawful act not amounting to a felony.· 

. 
For the reasons stated the Board of Review is of the opinion 

th3.t the record of trial js le,::;ally insui.'ficient to support t~e findings 
of guilty of murder as a violation bf .\rticle of War 92, but is leea,lly 
sufficient to support the findings of ;;uilty oi' the Jesser included _ 
of~ense c-S: involuntary manslau.;hter in violation of Article of War 9.3. 

7. :.ar Department records show the accused to be 21 _ years of 
age, born in Topeka, Kansas on 2,~ Nove:nber 1922, a hi~h school graduate, 
and m9.rried. His present per:::anent address is Tf.ikefield, f.ansas. He 
enlisted in the service in January 1941 and served as an enlisted man, 
reach:1n~ the grade of staff sergeant. On 15 April 194.3 he was appointed 
llr· Cadet and after successfully completing his training as a pilot he 
-was con.--:'.i.ssioned second lieutenant, S Fe'::)ruary l94L~• 

8. 'l'he court v-ias le_sally constituted and had j:trisdict:'..on of the 
person and tr1e o ..fenses. No errors injurio,,tsly affecting the substan-. 
tial rie;hts of the acc".l.Sed were co,'l'tl.tted during the trial. Tb.e Board 
of Review is of the opirlim that the record of trial is legil~r suffi
cient to support the £'indinf:s of ~;.1ilty of Charge II and its Specifica-

. tion, but for tbe reasons stat.ed is legally sufficient to support only 
s·o much of the f:indinzs of piilty of Char.gs I and its Specificaticn as 
involves a i'ind:'..ng that the accused did, at the time and place alleged,· 
willf1.1lly, feloniously, and unl&.wfully kill Earl W. Nepple, by stril:ing 
him vrith an .\.T-6 4!"r:y ~irpl.ane in violation of Article of War 93 and 
legally sufficient to support the sentence. The sentence illlposed is 
authorized upon conviction of' a violation· of Article of War 93 or Article 
of War 96. 

Judge .ildvocate. 

, Judge Advocate. 
-H 
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1st Ind. 

,War Department, J.A..G.o., '11 OCT 1944 -· To the Secretary of war. 
1. Hererlth transmitted for the action of the President are the 

record of trial and the opinion of the Boe.rd of Review in the case of 
Second Lieutenant Howard E. Stittsworth (0-76&7f:IJ), Air Corps. 

2. I ca:icur 1n the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
o! guilty of Charge I and its Specification (murder) as involves findings 
or- guilty of involuntary manslaughter :in violation of Article of War 93, 
legally sufi'ici£11t to support Charge II ani its Specification (low 
ny:Lng) arrl the sentence am to warrant cmi'irma.tion of the sentmce. 
For the reasons stated in the opinion o:r, the Board of Review, I reconmend 
that only so mch of the findings of guilty of Charge I an:l its Speci
fication be approved as involves a finding of guilty of involuntary 
manslaughter, at the time and place and upon the person alleged, in 
violation of Article of War 93, that the sentence be confirmed, but, 
in view of the reduction of the grade of the offense from murder to 
involuntary manslaughter, that the confinement be reduced to three years, 
and that the sentence aa thls modified be carried into execution. I 
also recommend that the place of caifinement be changed to the United 
states Disciplinary Barracks, Fort Leavenworth, Kansas. 

3. CC11sideration has bem given to the attached aemorandwn dated 
·21 Septsnber 19.44 from General H. H. Arnold, Commanding General of the 
United States Army .&.ir Forces. He recoanends that so much of the sen
tence to confinement at bard labor as exceeds three years be remitted. 
I ecncur in thlt recommendation. 

4. Ce11sideration has al.so been given to the following documents 
forwarded to this office and attached to the record of trial, .requesting 
clsnency- in behalf of the accused. 

a. Seventy-three letters from various individuals addressed 
to the President of tbs United States and Yrs. Roosevelt. 

b. Six petitions addressed to the President from residents 
of California, Arizcna an:1 Kansas. 

c. Thirteen letters from various :individuals addressed to 
Members of Ccngress _an:1 officials of the war Department. 

5. Inclosed are a draft of a letter tor your signature, transmit
ting the record of trial to the President far his action,~ and a form o! 
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Elcecutive action designed to carry the above reconmendaticn into ef'f'ect, 
should such action meet with approval. · . ': .-~ 

·---~-· --~.,_,, ~ " ·- . - •.,_~- .... 

. ]..., 
Myron C. Cramer, 
Major General, 

? Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr. f'ar sig. s/w
3 - Form of action 
4 - MElllo. fr. Gen. H. H. Arnold, 

dated 21 Sept. 1944 
5 - 73 ltrs. addressed to the 

President and Mrs. Roosevelt 
6 - 6 petitions 0 addressed to the 

President 
7 - l3 ltrs. addressed to Members 

of' Congress and of'f'icials of 
the War Department 

(Findings disapproved in part in accordance with recommendation of' 
The Judge Advocate General. Sentence confirmed rut conf'inement 
reduced to three years. G.C.M.O. 632, 24 Nov 1944) 
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'VIAR DEl'ARTMENT 

Army Service Forces 
In the orrice or The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 261378 

8 SEP 1944 
UNITED STATES ) ALASKAN.DEPARTMENT 

v. l Trial by G.C.M., convened at 
Fort Mears, Alaska, 17 July-

First Lieutenant DARREL M• 1944. Dismissal and total 
. MAIER (0-387767), Infantry. forfeitures. 

OPINION or the BOARD OF,REVJEW 
TAPPY, HAE700D and TREVETHAN, Judge "Advocates 

'· 

l. The Board or Review has examined the record of trial in ·the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. ' · 

2. The accused was tried upon the following Charge and Speciff
ca tions 

CHARGE& Violation or the 85th Article of' War. 

Specifications In that First Lieutenant Darrel M Mayer,· 
Company- A, Two Hundred Fifth Infantry Battalion (Separate) 
at Morris Cove, Unalaska, Alaska, on or about 28 May 19-44, 
was found drunk while on duty as Commanding Officer, 
Company A, Two Hundred Fifth Infantry Battalion (Separate). 

He pleaded not guilty to and was found guilty- or the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 

· sentenced to be dismissed the service and to forfeit all pay and allow- . 
ances due or to become due. The reviewing authority- approved the sentence 
and torwarded the record or ~rial for action under Article of War 48. 

3. Evidence for the prosecution is substantially- as £ollowss · 

/ From 
' 

24 May- to 30 May 1944 accused 
' 

was command1.ng officer of 
Company A, 205th Infantry Battalion (Sep.) (R. 4, 5; Exs. l, 2). At 

https://command1.ng
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this time Company A was an outpost on the northern edge of an island, 
its mission being security of the Dutch Harbor defenses. It was not 
on an alert, but on a routine status at this period. Its officers 
were permitted to leave the area provided one officer was on duty at 
al+ times (R. 5). 

On Sunday, 28 l.~y 1944, First Lieutenant Robert D. Manley 
went to accused's quarters at Morris Cove for the purpose of meeting 
accused and another officer and then to proceed to the Navy Club for 
dinner. The other officer did not arrive. Manley arrived at accused's 
quarters about around 1400 in the afternoon. He found accused sitting 
in a chair with his head resting on the back and a book in his lap. 
He noticed a partially filled glass and an empty bottle on the table. 
Accused appeared as if he had been asleep ~ut was not qrunk (R. 9). · 
Witness had a drink with accused and saw accused drink the remaining· 
wine in the glass and one other glass of wine (R. 10). Witness ac- · 
companied accused to supper at about 1730 and at·this time accused 
was drunk (R. 9). Part of the time he.would stagger and on the way 
back to accused's quarters from the mess hall accused either fell 

·down or fell to his knees {R. 10). On direct examination this witness 
said that in his opinion accused could not at this time. have made full 
use of his physical and mental faculties (R. 10); on cross-examination 
he stated that he did·not know whether accused could have responded 
properly in an emergency (R. 11); and on redirect examination testified 
that accused could not have walked or run 100 yards unassisted. 

First Lieutenant.Frank Magill, Jr., testified that he was 
next senior in command in Company A to accused. Only functional duties 
such as KP and latrip.e duties were performed by Company A on Sundays. 
He saw accused on 28 May in his room at about 1400 and again when he 
came to the mess hall. Accused was "lax" and staring when he saw him 
in his room, was staggering at the mess Mll, ·and in the opinion of . 
the witness accused was drunk both times he saw him. At no time on 
2S May did accused turn over the ·command of the company to him (R. 14). 

Second Lieutenant Sidney R. ,ottman saw accused in the mess 
hall and he was unable to take ·off his jacket or sit down. Accused 
called Lieutenant ottman back as he was leaving the mess hall and asked 
him if he had given him notes on the infantry school, meaning the 
company commanders' meeting the day before. He repeated questions again 
and again (R. 18). Accused was drunk +n the opinion of this · witness 
(R. 17). . · · 
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Second Lieutenant George H. Fowler testified that he was bat
talion duty officer, but not company duty officer on 28 ATay. The 
company duty officer does not take over the company colllllland by virtue 
of his duties (R. 22). . · · 

The officers' mess orderly on duty on 28 May testified that 
he smelled liquor on accused's breath when he came to the mess hall 
about 1750, that accused cursed at the table, and in the opinion of the 
witness was drunk (R. 21). As accused was walking away from the mess 
hall he was observed by Sergeant Vasalie D. Gabor to be staggering, 
and was supported by another officer (R. 23) and at about this time 
Sergeant Alfred Iii. Hess and Private First Class Horace M. Chatham saw 
accused fall and another officer had to help him eet up (R. 24). 

4. For the defense: 

The accused after having his rights as a witness explained 
elected to testify under oath. He testified that on 28 iiay he spent 
the morping from·about 9 o'clock in his quarters r~ading. He had one 
drink of wine. After dinner he returned to his quarters and took a 
nap. Lieutenant Duvall came in and he spoke to him, and then he resumed 
his reading in a morris chair. He fell asleep again and was awakened 
when Lieutenant Manley_came in. They sat in his quarters until they 
went to the mess hall for- supper. Accused had only a glass and a halt 
ot wine, out of a cheese glass, durinz this period. He and Lieutenant 
Manley were "razzing" each other and talking loudly, but only in horse \ 
play. He was stiff from exercise, but o.therwise was all right mentally 
and physically and in case of an emergency he could have handled the 
situation (R. 27). Sunday was a day of rest, and other than the duty 
officer, the other officers were off duty. Lie\,ltenant Ottman was duty 
officer, but accused was senior officer in the·area and was in command 
in case of emergency (R. 29). · 

Accused said he did fall on the way from the mess hall, but 
it was because of his stiffness from exercise and not because he was 
under the_ influence of liquor (:a. 29) • 

5. A good deal of testimony was introduced to show that some 
officer other than accused was duty officer on the Sunday in question, 
28 tray 1944•. It was permissible for any officer to leave the area as 
long as one officer remained on duty. ·Accused was not the officer desig
nated for sueh duty. However, the evidence is conclusive that accused was 
senior in command of Company~, and was physically presE;.nt in the 
company area the entire day, hnd that in case of emergency he would 
assume command and be responsible for measures to meet such emergency. 
Company A was engaged as outpost guard securing-the~defe?ses of 
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Dutch Harbor, but was on a routine rather than an alert-status. Para
graph 145 of the Manual for Courts-Martial, 1928, provides that ttTbe 
commanding officer or a post, or of a command, or detachment in the 
field in the actual exercise of command, is constantly on duty•. The 
Board of Review is of the opinion that accused was on a duty status as. 
commanding officer or Company A on the day in question and that the 
sole question presented is whether the accused was or was not drunk at 
the time. The Board of Revi81f is of-the further opinion that the court 
was amply- justified on the basis of the evidence 'introduced in rindiAg 
that accused was guilty or being drunk as charged. 

6. Seven of the eight members of the court and the assistant 
trial judge advocate trying this case have joined in a letter urging 
clemency for the accused because the post at which the offense occurred 
"is in a Class A category, according to A.D. Ltr 17 Nov 1943 amended 
by AD Radio 050152Z (March 1944)" and also because of accused's 
qualifications and past good record of service. 

'J. · War Department records show that accused is 29 years of _age. 
He was an enlisted member of the National Guard from l September 1931 
to 7 January 1932; from 6 August 1932 to 12 February 1940, when he was 
appointed second lieutenant, National Guard or the United States in the 
.lrmy of the United States. ·He was promoted to first_ lieutenant 12 July 
1941. Accused is a graduate of Bethel College, Newton, Kansas, and in 

• civilian life was employed as teacher and athletic coach, Englewood 
High School, Englewood, Kansas, which positions he had held from 1939 
until his entry on active military duty. · 

. 8. The court was legally constituted and had jurisdiction or the 
person and the offense. No errors injuriously affecting the.substantial 
rights of the accused were comrui.tted during the trial. In the opinion 
or the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirmation 
of the sentence. Dismissal is mandatory upon conviction of a violation 
or Article or War 85. -

it:;;:;t:!f!_,· Judge ~dvocaW. · ===· Judge Advoc~W. 

_..,..__....-.__..-__• _..;.,~;;;...:=~:::::·;__, :udge Advocate. 

' 
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SPJGV 
CII 261378 

1st Ind. 

War Department, J.A.G.o., 12 SEP 1944 To the Secretary or War. 

1. Herewith transmitted tor the action of the President 
are the record of trial and the opinion ot the Board 'of Review 
1n the case or First Lieutenant Darrel M. Mayer (0-387767), Infantry. 

2. I concur in the opinion or the Board or Review that the 
record of trial is lega~ sutticient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
I recommend that the sentence be confirmed but that the forfeitures 
be remitted and that the execution or the sentence as thus modified 
be suspended during accused 1e good behavior. 

J. Inclosed are a draft or a letter ror your signature, trans
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. · 

C', ..,..._c,.o--a...•-.., 

~on c. Cramer, 
Major General, 

· 3 Inels. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dtt ltr for sig S/ff. 
Incl.3-Form of action. 

(Sentence conf'inned but forfeitures remitted. Execution suspended. 
G.C.M.O. 569, 16 Oct 1944) 

• 
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VIAR DEPART'..i&'ff 
Arrrry Service Forces 

In the Office o£ The Judge Advocate General 
Washington, D. ;e-'. -~ 

:?~79 . \ ~k SEP 1944 

UNITED STATES ) ALABKAN DEPARTMENT 
) 

v. ) Trial by G.C.M•., convened 
) at Fort Richardson., Alaska., 

Second Lieutenant HARRY L. ) 17 July 1944. Dismissal. 
MALLA.RD (0-l.309178), Com- ) 
pany D, 208th Infantry ) 
Battalion (Separate). ) 

OPINION of the BOARD OF REVIEN 
LIPSCOMB, SYKES and GOLDEN., Judge Advocates 

1. The Board of Review has examined the record of trial in the · 
case of the officer named above and submits this, its opinion., to The · 

. Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHAroE: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Harry L. Mallard., 
· Two Hundred Eighth Infantry Battalion (Separate)., then on 

special duty with.the Special Service Office., Headquarters 
Fort Richardson., Alaska., did, at Fort Richardson, onor 
about 'Zl Ma:y 1944., -wrongfully drink intoxicating liquor 
while on duty as travel director in charge o£ United/ 
Service Organizations - Camp ShO'tfs Incorporated Troupe 
Number Two Hundred 'l'wepty-Seven. · 

Specification 2: In that Second Lieutenant Harry L. Mallard., 
Two Hundred Eighth Infantry Battalion {Separate), then 
on special duty with the Special Service Office, Head-· 
quarters Fort Richardson, Alaska, did, at Fort Richardson., 
on or about 6 June 1944., in a statement made under oath to 
First Lieutenant., now Captain., Edward H. Powell., Post 
Inspector and Summary Court, during an officiaJ investi
gation being made by the said Lieutenant Powell concerning 
certain occurrences during the performance of United Ser
vice Organizations - Camp Shows Incorporated Troupe Number 
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Two Hundred Twenty-Seven at the One Hundred Thirty
First Signal Radio Intelligence Company, in response 
to the question •Did you take any intoxicating liquor 
out to the Signal Area with you?•., reply •I did not•., 
llhich statement he did not then believe to be true. 

Specification 3a In that Second Lieutenant Harry- L. Mal.lard., 
Two Hundred Eighth Infantry Battalion (Separate), then 
on special duty with the Special Service Office., Head
quarters Fort Richardson., Alaska., did, at Fort Richard
son., on or about 6 June 1944, in a statement made under 
oath to First Lieutenant., now Captain., Edward H. Powell, 
Post Inspector and SUIIIIllary Court, during an official in
vestigation being made by the said Lieutenant Powell 
concerning certain occurrences during the performance of 
United Service Organizations - Camp Shows Incorporated 
Troupe Number Two Hundred Twenty-Seven at·the One Hundred 
Thirty-First Signal Radio Intelligence Company., in 
response to the question •Did you drink any intoxicating 
liquor out there?•., reply •Noll., which statement he did 
not then believe to be true. 

Specification 4c In that Second Lieutenant Harry L. Mal.lard., 
Two Hundred Eighth Infantry Battalion (Separate)., then on 
special duty with the Special Service Office., Headquarters 

· Fort Richardson., Alaska., did.,- at Fort Richardson, on or 
, about 6 Jtme 1944., in a statement made under oath to 
First Lieutenant., now Captain., Edward H. Powell., Post 
Inspector and Summary Court., during an·official. investi
gation being made by the said Lieutenant Powell concerning 
certain occurrences during the performance of United 
Service Organizations - Camp Shows Incorporated Troupe 
Number. Two Hundred Twenty-Seven at the One Hundred Thirty
First Signal Radio Intelligence Company., in response to 

• the question •Did you have arry· drinks from that gin bottle 
· out at the One Hundred Thirty-First?•., reply •I don't kn01' 

of any gin bottle being out there•., which statement he did 
not then believe to be true. · 

The accused pleaded not guilty to and was found guilty of the Charge 
and all Specificatiop.s thereunder. He was sentenced to be dismissed 
the service., to forfeit all pay and allowances due or to become due., . 
and to be confined at hard labor., at such place. as the reviewing authority 
might direct., for two years. The reviewing authority approved only so 
much of the sentence as provided for dismissal. and forwarded the record 
of trial !or action under Article ot'war 48• 
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3. The evidence originally adduced by the prosecution shows that 
the accused was an Infantry officer assigned to Special Service duties 
at the Post, Fort Richardson, Alaska (R. 32; Pros. Elt. 1). In Mayo! 
1944 he was in charge of Camp Shows, Incorporated United Service 
Organizations Troupe Number·2Z7 (R. 9, 18, 30). He and its male members 
often drank together •after the shows at nightll. They conswned both 
beer and whiskey (Pros. Elt. l). · 

. The troupe was scheduled to perform at •Dispersal Cantonment 
Eight• on 'Z7 May 1944 (R. 10, 18). First Lieutenant Charles w. Brown, 
the Commanding Officer of the 131st Signal Radio Intelligence Company, 
the organization assigned to that area, sent Second Lieutenant William 
P. Sheahan to escort the entertainers from their quarters to the mess 
hall in 'Which their show was to be presented (R. 9, 18). Upon arriving 
at the building in which their apartments were located, Lieutenant 
Sheahan was met at the door by the accused and was introduced by him 
first to the female members and then to the male members of the troupe. 
As they were all about to leave, Lieutenant Sheahan noticed that the ac
cused was holding a •recently opened• bottle of gin, about •two-thirds 
full•. An argwnent ensued in which Lieutenant Sheahan insisted that 
the liquor not be introduced into his canpan;y area because •we had enough 
trouble with the enlisted men• (R. 9, 15, 17). The accused proved re
calcitrant, maintai.n:mg that •he was running the u.s.o._ show- and that 
•he would bring the bottle out if he saw fit•. . Yr. Samuel Specter, the 
master of ceremonies, finally intervened and represented that •he would 
take care of the situation•. Having received this assurance, Lieutenant 
Sheahan terminated the discussion and departed nth the troupe (R. 9-10). 

After they reached the cantonment area but before •the show 
started•, the accused said to Lieutenant Sheahan, •Let's have a dr~. 
Lieutenant Sheahan asked whether his instructions-concerning the bottle 
had been disregarded.- The accused replied in the affirmative. The tTo 
men walked to the camnand car in vm.ich the accused had been conveyed. 
He opened the glove compartment, extracted the bottle of gin from it,· 
and offered Sheahan a drink. Sheahan •had had a little experience with 
people who have been drinking•. He had learned that if' •a man is in
sistent on a person taking a drink, if you do not care to take a drink 
he will feel insulted and it will tend to lead to arguments•. He accord
ingly raised the bottle to his lips and •tipp~d it up■, but did not 
swallow any of its contents. He detected an odor which was definitely and 
distinctly that of gin. Having pretended to partake of the proffered 
hospitality, he requested that the bottle be left in the car and that 
it not be brought into the mess hall (R. 10, ll., 16, 21). It was re:stored 
to its resting place, and he never saw it again (R. ll). Although he 
reported its presence to Lieutenant Brown, no action was taken because 
of the belief that it would not be removed from the. car (R. 15). 
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The accused ha.cl m the meantime :introduced the show. VJhen ha 
had completed this task., he seated himself on a bench beside Lieutenants 
Sheahan and Brown for about tlfenty minutes (R. 13, 19). At the end of the 

·period he left the mess hall and waiked to the car (R. 28). Withdrawing 
the bottle, };le •drank £ran it ,mile stap.ding on the ground• (R. 21). He 
replaced the bottle and reentered the mess hall. Within a short while he 
made another trip to the car•. This ti.me he ·returned to the building 
with the gin. Seating himself in the kitchen, which was partitioned 
off nth blankets f'rom the rest of the mess ball for the duration of 
the performance, he proceeded to drink one-half' of the bottle's contents 
in the presence of Technician Fourth Grade Ellsworth C. Seavey, a cook 
who ..-as on night duty (R. 13, 21-22). The bottle was labeled ·•Gin•. In 
Seavey• s opinion the consumption of so large a quantity of liquor by the 
accused •seemed to make a change in him•. •His face was nushed and his 
eyes seemed kind of foggy like• (R. 23). His breath .•smelled of alcohol• 

. (R. 22). Sheahan believed that the accused awas under the influence of 
liquor• (R. 12). Brown noticed nothing unusual. about the accused other· 
than his IIJDanner of his speech [,"which was a little bit louder than usual.!] 
and a slight bit of swaying on his feet• (R. 19). . . . 

Throughout the evening, two pitchers of ice water were available 
in the kitchen. One was in full view, and the either was partly concealed 
(R. 23). · . 

In pursuance to the orders of General Downs, the Post Commander, 
an official: :investigation ..-as conducted on 6 June 191+4 by- Captain Edward 
H. Powell, the Post Inspector., for the purpose of determining whether 

· the accused had been guilty of any misconduct while in charge of Troupe 
Number 2'Z7. After being fully instructed as +.o his rights under Article 
of War 24, the accused testified, among other t.hings, as follows: 

•Q. Did you take any intoxicating liquor out to the Signal 
Area :,d.th you? 

•A. I did not. 

•Q. Did y-ou have arr:, intoxicating beverage out at the l3lst? 

•A. I did not. 

•Q. Did you drink any in,torlcating liquor oo.t there? 

•A. No. 

***** 
. •Q. Did you have arr:, drinks fran that gin bottle out at the 

13lst? · · 

-4-



(221) 

•A. I don't know or any gin.bottle being out there• (R. 30-
32; Pros. Ex;. 1). 

4. After his rights as a 'Witness had been .tully explained to him, 
the accused elected to remain silent. All three male members or u.s.o. · 
Troupe Number 2'Z/ and captain Orman J. Smith, the Post Special Services 
Officer, took the stand for the defense. The last named witness testi
fied only that he had met .tne accused at a special party •between 11:30 
·and midnight- on Z"/ May 1944 sometime after the end of the regular u.s.o. 
performance that evening, and that there •was no -appearance Lot intoxi-
catioiJ whatsoever- (R. 4;8-49). · 

Mr. Kirk Hart, whose stage name is Ralph Kirk, was a member or 
the Troupe. He had not seen the accused hold a gin bottle in his hand 
or drink any intoxicating liquor a.t the apartment prior to leaving for 
the performance of 'Z/ May 1944 (R. 34, 36). Ha had observed a bottle 
but •couldn1t really swear it was a gin bottle•. He ex.plained its purpose 
as follows: · · · 

.. 
"Vle play that llhole show. We open the show and pl.q all of the 
way through. We have just a few minutes to make our change. Uy' 
partner is not a young fellow and he takes a little drink of water . 
before he goes on to the stage in order to do his act. · The shmr 
runs· about an hour or more.. We like to liave a sip or water. The 
show pla;ys some •rec• halls that have no nmning water. 'When n . 
came up the highway, we used "to carry a canteen with water· in it. , 
Once in a 'While I would take a sip or it. But the bottle, he took 
two drinks and I took one but I couldn•t swear it was a. gin bottle. 
It was a wh1.te bottle and I merely just took a small swallow to · 
wet 'rrr:i throat.· It wasn't gin.• ' 

The accused had been •very efficient• in his dealings with the Troupe. 
At the party on the night of V Mey' 1944 •be introduced Ltb.eJ llhole show
* * *• He was right up in his usual efficient manner• (R. 35). Mr. Hart 
had no personal knowledge of what a.went on· backstage• at the scheduled 

· perfQrmance. He was in bis own dressing room (R. 37). 

Mr. George L. Stalzer, another member 0£ the Troupe, stated that. 
he •insisted on my- manager always leaving water 1'or me when I work. I 
work hard with the accordian strapped· on my chest. About twice during 
the show I get about .f'ive minutes resta. That night, the water was in 
•a tall white 1Filth1 or quart bottle•. He had taken two drinks out · 
0£ it. · •It was water•'.. If it had been gin he •never would have drank 
any of it-. Nor would he ever drink ice water. •It is bad for the 
throat• (R. 38-39). As a u.s.o. officer, t_he accused was •one or the 
finest■ (R. 40). Stalzer had seen him drink a beer at the apartment 
but nothing more prior to the party. At the performance Stalzer had· • 
hi~~ full• and didn't •p~ much attention• to t~ accused (R. 40-41)~ 

. , . 
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Mr. Samuel Specter, the third male member of the Troupe, con
sidered the accused •one of the most efficient men I have mats and •a 
very likeable person• (R. 42). His version of the content and purpose 
of the botUe was a.s follows: 

•rt was very customary for the two men who accompanied the 
show, while I pulled a few gags during the intermission to 
have a little drink of water. Occasionally in many of the 
places we played there was no water available -and I saw to it · 
that I picked up arry bottle on the premises and filled it with water 
and brought it with me. That particular night I filled a bottle 
and put it in the ccmpartment of one of the vehicles. I went in 
when we got to the show and when Mr. Stalzer wanted water, I said, 
•certainly', and.want out in the car and brought it in fer him.• 

He was •quite positive• that he had personally removed the bottle from the 
compartment, but he had no knowledge of what became of it after he brought 
it to the dressing roan (R. 44). No drinking of any intoxicating liquor · 
was witnessed by him at the apartment on the night of Z7 May 1944 (R. 43). 
As to whether there was gin in the apartment that night, his reply was 

. •I can•t saye (R. 45). 

5. Atter the evidence summarized above had been presented, and a!ter 
the Trial Judge Advocate and counsel for the defense had delivered their 
final arguments, the court was closed. There are two somewhat divergent 
versions of what then occurred. The record relates that: 

11'\'ihile the court was still in closed.session, the President 
of the Court called the Trial Judge 'Advocate and the Defense Coun-
sel before the court. The accused and the reporter were not , 
present. The President stated that the court was ,mable to reach 
a decision in.the case because of lack of evidence. l'he President 
further stated th.at the court was I about equally divided 1 • The 
Trial Judge Advocate then stated that if the court had·voted on the 
guilt or innocense of the accused and the vote was equally divided, • 
that the accused- should be acquitted. The President and the court 
ignored this statement•. The Defense -Counsel then stated., 1U it 
is more evidence that you want, then why don't you vote on this?• 
The President stated that he I did not consider this necessary•. 
Ea.ch member of the court was asked individually by the president if 
he wanted more evidence and each indicated an af.i'irmative assent. 
The trial judge advocate was asked if he could produce more evidence. 
The trial judge advocate stated that there were further witnesses 
he could produce and that he would call them if the court desired•. 
The defense counsel 'Without having consulted nth the accused stated 
that he had no objection if he were afforded an opportunity to · 
croSS-8YaJD1ne each witness and to make an argument on the addition- . 
al evidence. , The President announced that the court'"trould call ,, 
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upon the trial judge advocate for more evidence in the case. 
The trial judge advocate and t.l-i.e defense counsel., in the · 
presence of ~ach other, withdrew.• 

'!'he President or the court, the Trial Judge Advocate and the Defense 
Counsel have all asserted in writing that this •is., in substance and 
er!ect., a. co?Tect account or all that took place• (Statement dated 28 
July 1944). 

The acqused in a ,n-itten argument attached to the ,record as Defense 
Exhibit A contends that: 

•LIEUTENANT ELMER B. BENEDICT., my assistant defense 
counsel., and I were present when the defense counsel returned 
from the closed courtroom., and when my defense co1msel told me 
what took place in the courtroom. The statements which he made 
at that·tillle contrasted to those which appear in this record as 
a true record or llhat took place in the closed session., lead me 
to believe that my defense couns'el has been subjected to undue 
pressure., and because of his apparent submission to this pressure 
on this point., I also believe that more lllight have taken place in 

: the closed session than I was informed of by my defense counsel 
and I therefore feel that my rights to a :fair and rsgu1ar trial 
were seriously prejudiced by that irregularity in procedure. The 
gist .of' the statements made to me by my defense counsel immediately 
after his return to me a!ter. being present in closed session with 
the court follows: 

•I was told that the court had informed the trial judge 
advocate and the de:t'ense counsel that it was in a deadlock and 
stood at a tie vote., four to four., and coul.d not decide upon a ver
dict to acquit me as they were unable. to arrive at a majority vote 
therefor. I was also told that as a majority o:t the court cou1d 
not vote for acquittaJ. after an hour had passed that they now re- · 
quested the testimony of more witnesses. I was also told that my 
defense counsel had agreed to this procedure without consu1tation 
with me. I was also told by my defense co'tlllsel that what he told 
me was in the strictest confidence and shou1d not then be divu1ged 
or he wou1d get into trouble and I was led to believe that every
thing woul.d be all right it I went along. Inasmuch as I had no 
suspicion that the proceedings were irregu1ar and that my defense 
counsel was acting under the in:tluence of the court, I assented. 

* * * * * 
•I believe that i£ the statement made by t!le court to the 

trial judge advocate and my de:tense counsel as to how it stood 
as to the findings, in words to the effect that 2/3 1s of the 
court not concurring in findings o:t guilty., were·reported in the 
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record in its proper place, the subsequent proceedings would 
clearly appear to have been improper and would be declared 
void because by its announcement, .I was in effect acquitted of 
the charge and specifications as the announcement was equivaJ.ent 
to an announcement of the findings of the court.• 

In an affidavit dated 22 July 1944, Lieutenant Benedict has substantiaJ.ly 
corroborated these allegations. He represents that: 

flV{e then left to interview the three women and as we rode in 
Capt. POPE'S vehicle, Capt POPE told us that while in the court
room., he had been informed that the court had taken three votes 
as to the guilt o£ the accused. He had been informed, further, 
that each of these votes had resulted in a four to four count. 
The court then considered the vote dead - locked and called the 
TJA and Defense Council to request other witnesses~ Capt POPE 
said also that the Court did.not know that a tie vote amounted to 
acquittal•. · 

6. :rn canpliance with the court~s directions the Trial Judge Advocate 
offered four additional witnesses for the prosecution. Three of them were 
the female members of the Troupe, and the fourth was• an enlisted ms.n as
signed to the 131st Signal Radio Intelligence Company. . ' -

ill
. 

three women were agreed tn-a.t the accused was intoxicated on the 
night of Z7 May- 1944 (R. 53, 56, 58-59). Miss Josephine Lola Maf'fie 
described him as •nasty. cirunktl (R. 53). She remembered that he had been 
imbibing in •our apartment, underneath the apartment, next door., a11 · 
around the house• (R. 52). · Both she and Miss Nell Deacon id.tnessed the 
argument between'him and Lieutenant Sheahan concerning the bottle o£ 
liquor. ,The accused had said.a •I am running the show and I will do 
whatever I want• (R. 52). •I am running this show and without me the 
acts won•t go on• (R. 56). Mr. Specter had not taken any water with 
him that night and •never did.JI (R. 53, S'l, 59-~). The accused had 
personally carried the bottle to the car (R. 52-53). 

Miss Ma.ffie and Miss Audrey Allen saw the accused drink out of a 
bottle at the mess hall during the per.forms.nee (R. 53, 59). Both . 
believed the liquor to.have been a •dark:■ color such as •brown or amber■ 
(R. 53-54). The bottle itself was a large one (R. 54, 60). 

Before the party the accused was •so bad offll ·that his attendana'e 
did not seem likely. To sober him the mal.e members of the troupe 
•dunked bis head,in water at the house and ran him around· the courtyard■ 
(R. 54, S"/). This radical treatment effected onli a slight improvement
(R. 54). · 
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Technician Fifth Gra.de Melvin J. DeNoble., a cock on the staff of 
the ,lJlst Radio Intelligence Company., •dropped in for some coffee• 
during the perfonnance. He s.i.w th'=' accused drinking out of a bottle. 
The accused was under the :influence of liquor a.--id •talked with a little 
stutter- (R. 62). 

, 
7. Upon being recalled as a witness for the defense Mr. George L. 

Stalzer merely amplified his previous explanation for insisting upon a 
private supply of water. · He furnished the mu.sic for the entire show 
which lasted approximately an hour and a half., and •naturallyll he became 
•vecy dryt'. He would.not drink liquor during a performance., and he could 
not 11 stand• ice water because it froze the membrane in his throat and 
larnyx. The reas011 that he al.ways had water brought was stated by him 
as follows: 

•we played a half dozen ~ss halls that had been aban
doned. They were only used for the show. Since they were • 
not being used., the water had been shut off. Several times I 
had been caught without a drink of water and I choked11 (R. 65-66). 

8. Specification l of the Charge alleges that the accused did •on 
or about 27 May 1944, "Wl'ongfully drink intoxicating liquor while on duty
* * *·• This violation was laid under Article of War 96. 

That the accused drank out of a bottle at the mess hall on the 
night of Zl May 1944 is attested to by four eye witnesses. A fifth 
witness., Lieutenant Sheahan., who was afforded the opportunity of sampling 
the contents.,-recognized the distinct and unmistakable odor of gin. In 
the light of his experience the testimony that the bottle held only water 
was properly discounted by the court. If water was in fact supplied for 
the use of Mr. Kirk and Mr. Stalzer., it did not come in the same container 

,as the one from which the scent or gin was wafted to Sheahan I s nose. 
Although Prosecution1s Exhibit l tends to establish that the female mem
bers of Troupe Number 2Zl had reason to be prejudiced against the accused., 
the testimony of Seavey and IleNoble cannot be attacked on similar groi.mds. 
The record is sufficient beyond· a reasonable doubt to support the find
ing of guilty of wrongfully drinking intoxicating liqu.or while on duty. 

9. Specifications 2., 3.,. and 4 of the Charge allege that on 6 June 
1944 the accused •in a statement made ,mder oath to First Lieutenant., 
now Captain, Edward H. Powell., Post Inspector and Summary Court officer., 
during an official i.~vestigation• did in response to certain questions 
make replies which •he did not then believe to be true•. This offense 
was set forth as a violation of Article of -Viar 96. 

The accused in his answers to the questions of taptain Powell 
denied that he had taken a:ny intoxicating liquor to the •Signal-Area• 
or that he had done any drinking •out there 11 ; and represented that he had 
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no knowledge •of any gin botUe being out there•. 'l'he 'same evidence which 
_sustains Specification i conclusively proves the falsity of these state
ments. Since they were made in the course of an investigation., they were 
•patently made with intent to deceive• (II Bull. JAG, November 1943, p. 46?, 
sec •. 454 (49)). 

10. Concerning the action taken by the court after both sides had 
initially rested., the accused has in his written argument made two closely 
related attacks upon the findings of guilty. In substance they are: 

a. 11hat after three tie votes the, court failed to 
acquit only because it erroneously believed that such a 
verdict required a majority vote to be valid. 

b. 'I'hat the adi:d.ssion of a voting deadlock to the 
Trial Judge Advocate and the Defense Counsel was an announce
ment in open court, tantamount to an acquittal, and that all 
subsequent proceedings were consequently void. 

-The record itself does not conclusively establish that an actual vote 
was taken., and the division of opinion amorig the members of the court may 
well have arisen in the course of a preliminary informal discussion. The 
allegation that three tie ballots were cast is contained in various docu
ments which were never introduced as exhibits and which were attached to 
the record only after trial. Assuming in the interest of justice that 
these are all properly before this Boar.d, the arguments of the defense 
must be denied. Until findings are formally announced in open court they 
are of no force whatsoever. The court, prior to reopening, may still 
change a finding of guilty to not guilty, or vice versa, or, what is more 
common, may., after a vote of acquittal of the offense charged, enter a 
finding of guilty of a lesser included offense. The balloting of the 
members may change man:y times in closed session, and no vote has a:ny 
operative effect or has a:ny validity except -the one upon which the an
nounced findings are actually predicated. 

. The infonnation supplied to the_ Trial Judge Advocate and to the 
Defense Counsel in closed session was not an anno'lll'lcement in open court 
because none of the court's members intended it as such. None of them 
regarded the four-to-four vote as final. As the record reports, each 
of them •was asked indivio.ually by the president if' he wanted more evi
dence and each indicated an affirmative answer•. Their power and author-: 
ity to require additional witnesses is expressly confirmed by paragraph 
75 of the Manual for Courts-Martial., 1928, which reads as follows: 

•The court is not obliged to content itself with the 
evidence adduced by the parties. Where such evidence appears to 
be insufficient for a proper determination of a:ay issue or matter 
before it, the court may and ordinarily should., take appropriate 
action with a view to obtaining such available additional evidence 
as is necessary or advisable for such determination. The court 
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may,for instance, require the trial judge advocate to re-

. call a witness, to summon new witnesses, or to make 
investigation or inquiry along certain lines with a view 
to discovering and producing additional evidence.• 

The action of the court in admitting the Trial Judge Advocate and the 
Defense Counsel to a closed session was irregular; but the error, being 
merely procedural, did not prejudice the substantial rights of the 
accused. As was said in Dig. Op. JAG, 1912-1914, sec. 387, nthe presence 
of the judge advocate at the closed session of the court was erroneous, 
in view of the inhibition contained in A.W. 30, but the announcement and 
explanation of the president of the court may be taken into consideration 
and on examination of the entire proceedings in connection therewith 
shows that the substantial rights of the accused were not injuriously 
affected.• 

11. The accused is about 35 yea.rs old. The record of the War 
Department shows that he had two years of high school education in_ 
Stockton, California; that he was employed as a printer for thirteen 
years; that he had enlisted service in the California National Guard 
for three years and in the Army from 8 August 1932 to 16 November 1934 
and again from 9- February 1941 to 26 January 1943; that he was commissioned 
a second lieutenant on Z7 January 1943; and that since the last date he 
has been on active duty as an officer.. . 

12. The court was legally constituted. No errors injuriously 
affecting tne substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof'. Dismissal is authorized upon conviction 
of a violation oi' Article of Viar 96. 

. ~ f, ~udge Ad""°ate. 

Jlldee Advocate. 

Judge Advocate. 
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SPJGN 
CM 261379 

1st Ind. 

Yfar Department, J.A.G.O., - To the Secretary of War. 
21 SEP t944 

l. Herelli.th transmitted for the action of tha President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Harry L. Mallard (0-1309378), Company D, 
208th Infantry Battalion (Separate). 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and to warrant con
firmation thereof. I recommend that the sentence as approved by the 
reviewing authority be confirmed and ordered. executed. 

J. Consideration has been given to a letter addressed to the 
President from Mr. Samuel Spector, who testified as a 'Witness for the 
defense at the· trial. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet 'With approval. · 

Myron c. Cramer, .. 
Major General, 

The Judge Advocate General. 
4 Incls. 

Incl l - Record of trial. 
Incl 2 - Df1,. ltr. for sig. S/W. 
Incl 3 - ?::. ~ :·, 1f action. 
Incl 4 - Ltr. fr. Mr. Spector. 

(Sentence as approved by reviewing authorit7 confirmed. 
o.c.Y.o. '1'14, 21 Oct 1944) . 
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Vl'AR DEPARTilENT 
A:rmy Service Farces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(229) 
SPJGQ 
CM 261405 --1 SEP 194"4 

UNITED STATES ) ARk'Y A.IR FORCZS WESTERN 
) FLYING TRAINING COMi~i\.ND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant IENIS J. ) Army Air Farces Flexible Gun-
BAILEY ( 0-86.3228) , Air Corps. ~ • nery School, Las Vegas A:riny 

Air Field, Las Vegas, Nevada, 
) 17 July 1944. Dismissal, 
) total forfeitures and confine
) ment for five (5) years. 
) Disciplinary Barracks. 

OPINION of the BO.A.HD OF REVIl,i'f 
· GAJ,lBP.ELL, FRED&UCK and ANDERSON, Judge Advocates. 

-----·---
I 

l. The Boa.rd of Review has examined the record of trial in the 
case of the officer named above and subnits this, its opinion, to The 
Ju:lge Advocate General. 

2. The accused ms tried upcn the following Charge and Specifi
cation, 

CHARGE, Violation of the158th Article of \'{ar. 

Specifications In that 2nd Lieutenant Lewis J. Bailey, did, 
at, Army Air Forces Flexible Gunnery School, Ias Vegas 
Army Air Field, las Vegas, Nevada, on or about 21 l&rch 
1944, desert the service of the United States and did 
remain absent in desertion until he was apprehended at 
Sacramento, California, on 19 June 1944. 

He pleaded not guilty of .the Charge and the Specification but guilty 
of absence without leave in violation of the 61st Article of war. He 
was found guilty of the Specification and the Charge. No evidence· or 
any previous conviction 1'18.s introduced &t th~ trial. He ns sentenced 

· to be diBmissed the service, to forfei~ all pa:;- and allowances due or 
to become due and ·to be confined at hard labor, at such place as the 
reviewing authority ma.y direct, far five (5) years. The reviewing 
authority approved the sentence, designated the Unit.ed States Discip-. 
linary Barracks, Fort Leavenworth, Kansas, as the pl.ace or confinE111ent 
and forwarded the record of trial for action under Article of War 48. 
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J. ~vidence for the prosecution: 

Supplei::enting the acc11sed I s plea of guilty to having been 
absent mthout leave from the Army Air Forces Flexible Gunn~ry School, 
Las Vegas Army Air Field, Las Vegas, Nevada, from 21 l.Iarch 1944 until 
he was apprehended at Sacramento, California, on 19 June 1944, the 
prosecution introduced in evidence, without objection, a certified 
extract copy of the norning report of accused's organization for 21 
1fa.rch 19.44, showing accused 11 dy to Arro111 (R. 6-7; Pros. ":X. 1), and a 
written stipulation, signad by the prosecution,the defense and the 
accused, setting out that the accused was apprehended by the military 
police at the Sacra.~ento Hote-1, Sacraznento, California, on 19 ~me 1944 
and re~~rned to military control (R. 7; Pros. Ex. 2). The prosecution 
also introduced in evidence, without objection, a written stipulation, 
signed by the prosecution, the defense and the accused, wherein it is . 
stated that if Staff Sergeant Robert A.. Yarber, SCU, 4906th l,lilitary -. 
Police Unit, Sacramento, California, were called as a l'ritness in this 
case he would testify, among other thincs, that he apprehended th9 ac
cused at the Sacramento Hotel, Sacramento, California, on 19 June 1944; 

. that upon asking the accused ·whether he -was Lieutenant Bailey, the latter 
replied that he was 11 Lt. John R. Bailey from Hamilton Field, Californid'; 
th.ott, upon taldng the accused to the military police station _and request
ing him to write his na!!1.e and serial number, the accused wrote his n3..tUe 
as "2nd Lt. John R. Bailey" and gave a serial number other than his own; _ 
and that, upon further questioning later by Captain Robert s. McCallu:n 
or the military police, the accused admitted his true identity. 

4. Evidence for the defense: 

At the request of the defense, the prosecution agreed to a 
stipulation.on the record that the accused was in proper military uni
form when he was apprehended in t.1-ie ~acramento Hotel., ~cramento, Cali
fornia., on 19 ~.me 1944 (R. 8). 

After being advised of his rights as a witness, the accused 
_elected to testify under oath in his own behalf. He is now twenty years 
of age. He enlisted in the Army 'When he was eighteen, took basic training 
at Fort Lewis, -,iashineton and Fort Kearns, Utah, took mechanical training 
at Sheppard Field, Texas, where he -was "elected the mechanic of the 
month", and was commissioned a temporary second lieutenant upon graduation 
from the Army Air Forces Technical School at Yale University on 5 July 
1943• Shortly the!eafter he -was assigned to duty at the Army Air Forces 
Gunnery School at Las Vegas, Nevada, There he met a girl, in the El 
Cortez Bar, whom he married ten days later, on 4 August 1943. His wife's 
demands for living expenses were large, and in an effort to meet them 
he went deeply into debt, borrowing from a bank and from various people 
around his post. He soon learned that his w:i..fe was going out with 
other men, and they separated about the middle of September 1943. They 
were divorced in Dece~ber 1943, his wife's father paying the expenses 
of the proceed.in~ (R. 8-10). · 
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Prior to entering the Army the accused had always lived at 
home. He never cared for girls and never went out with girls.. He never 
drank and he never gambled. After coming to Las Vegas, and at about the 
time he was married, he began drinking and ga'Ilbling. His object in gamb-

' ling was to acquire money to pay his debts (R. 9-10). 

About 10 March 1944, the accused went on a cross-country- to 
Pendleton, Oregon, returning to Las Vegas about 15 March 1944. Upon 
his return the Adjutant told the accused that he had been AWOL. The 
possibility of· charges being preferred against him on account of this 
AWOL worried the accused greatly. He was also worried about his debts, 
which at the time amounted to $700 or {-800. For the purpose of getting 
away to think his troubles over and in the hope of being able to raise 
some money, he purchased a round trip tickat from Las Vegas to Los Angeles 
and left his post for the latter city on 21 March 1944. From the time 
he went to Los Angeles until the time of his apprehension 90 days later 
in Sacramento, on 19 June 1944, he did not do "much of anything". 
Several times he decided to turn himself in to the military- authorities, 
but each time when he appraoched an YP station with the intention of 
turning himself in he "got scared" and his nerve failed him. 'When he 
left for Los Angeles he took no clothes with him other than the clothe·s 
he wore. He was in uniform all of the time t~t he was away, wearing 
the same clothes that he had on when he left, except for one shirt which 
he bought (R. 10, 11, 12). 

On cross-examination the accused stated that when he left his 
post for Los Angeles·he had approximately $5 in cash and that he financed 
himself during his_90 days' absence by issuing "bad checks" (R. 13, 14). 
He did considerable traveling, going to San Diego, San Francisco, Reno, 
Nevada, and other places up and down the Paci.fie Coast. He visited and 
occupied BOQ accommodations at several different Army fields - at least 
three (R. 14). Ylhen apprehended in Sacramento., California, he gave his 
name as 11 Jolm R. Bailey" and gave a serial number other than his own . 
(Pros. Ex. 3).. It was not until he was required by the military- police 
to write his name on a slip of paper and his signature was compared Tdth 
that on a 11bad check" given by him at March Field that he admitted his 
true identity (R. 17-18). 

Captain Charles L. Trowbridge, a witness for the defense, testi
fied that as Officer of the Day at accused's station on 30 March 1944 he 

. -was required to go to the BOQ and search accused I s room. He found the 
room "neat and clean•., and that it contained '\!.bout one-third of the 
average wardrobe of an officer that was there" (R. 18, 19). 

Captain Allen A. Welkind., a "Witness for the .defense., was qualified 
as an expert psychiatrist. · He testilied that he had made an examination 
o~ the accused and found that the accused had never 11developed .to the 
adult stage in his personality", that he was 11 shy11 , "immature" and "emo
tionally unstable", and that "when difficulties would arise, because of 
his previous sheltered existence, he wasn't able to cope with those dif
ficulties" (R. 19, 20). On cross examination, however, the witness 
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stated that in his opinion the accused is sane, is able to tell right 
from wrong and is able to adhere to the right {R. 19, 22). 

5. The accused having pleaded guilty to being absent without 
leave from 21 LT.arch 1944, until he was apprehended in Sacremento, 
California, on 19 June 1944, anc1 having admitted the same facts in 
his testimony on the witness stand, all of which facts are also fully 
established by the evicence introduced by the prosecution, the only 
issue remaining in the case is the question whether the accused "intended, 
at the time of absenting h:!Jnself or at some time during hi~ absence, 
to remain away permanently" from his station (::.C.1.1., 1928, par. 130). 

The evidence that the accused did have such intent, either at the 
time he absented himself or at'some time during his absence, is over
whelming. His prolonged absence of 90 days is unexplained. At the time 
of his departure he faced the probability of disciplinary action for the 
AWOL., of which he had just been adviced by the Adjutant. , He ,vas appre
hended by the military police at a point 450 miles from his proper station. 
-,lhen apprehended he denied his true identity. He had incurred a large · 
number of debts, aggregating (;700 or ~;800, at his own post. While absent 
he financed himself by issuing worthless checks, a course of action which 
he must have known would embroil him in a court-martial proceeding in case 
he ever returned. He visited many Army fields and installations and thus 
had many opportunities of turning himself over to military authorities, 
but failed to do so. Each of these circumstances is strongly persuasive 
that the accused intended pennanently to absent himself from his station 
(11.C.M., 1928, par. 130). · Taken together they cor.:pel the conclusion -
that he intended permanently to absent himself from his station. The 
Board of Review is of the opinion, therefore, that the competent and 
legal evidence of record establishes, beyond a reasonable doubt, accused's 
guilt of the Specification and the Charge. 

6. 'I'he records of the War Department show accused to be twenty (20) 
years of age. He was born and reared in Portland, Oregon. He graduated 
from high school, but did not attend college. In civil life he -.vas a 
store clerk ;or United Airlines, Ino. for six months and a welding machine 
operator for Oregon Ship Corporation for .two months. He enlisted in the 
Army 15 November 1942, and upon graduation from the A.rrrry Air Forces 
Technical School, at Yale University, was conmissioned a second lieu-
tenant 5 July 1943. From that time he has been assigned to the Arnry Air 
Forces Flexible Gunnery- School, Las Vegas Army-Air Field, Las Vegas, Nevada • . ., 

?. The court was legally constituted and had jurisdiction of the ac
cused and the subject matter. No errors injuriously affecting the substantial 
rights of the accused were connnitted du,;ing .the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
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the findings of' guilty and the sentence and to warrant coni'innatioh 
of' the sentence. The sentence imposed by the court is authorized 
upon a conviction of a violation of Article of War 58. 

Judge Advocate. 

Jd.. (2 ~~ Judge Advocate. 

- 5 -
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1st Ind. 

War Department, _J .A.G.C., 21 SEP 1944 - To the Secretary of War. 

1. Herewith transmitted for tt.e action of the President are the 
record of trial and the opinion of the Board of Review :in the case of 
Second Lieutenant Lewis·J. Bailey (0-863223), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
arrl to warrant con.firmation of the sentence. I recommend that the sen
tence be confirmed but that the period of confinement be reduced to 
three years, and that the sentence as 'thus modified be carried into 
execution. I further recommend tl:at the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of con-
finement. · 

3. Ccnsideration has been ef.ven to the attached letters from 
the accused I s mother, Mrs. Lewis H. Bailey, dated l Aug,.1~t. 1944, and 
18 August 1944, _respecthrely, the first being addressed to the Pre::;ident 
and the second to The Adjutant General. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial to the President for his action, and a 
form of E>cecutive action designed to- carry into effect the above recom
mmdation, should such recommendation meet with a::,proval. 

~ ~ . Q..,.._o ► • .,.q, ... . . Q . .. -- . 

;,t,,ron C • Grainer , 
Major· General, 

5 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr. for sig. S/'li 
3 - Ltr. from Mrs. Lewis H. Bailey, dated l .&ugust 1944. 
4 - Ltr. from Mrs. Lewis H. Bailey, dated 18 August 1944 
5 - Form of action 

. (Sentence confirmed but confinement reduced to three ;rean.
a.c.11.0. 611, 9 Nov 1944) · · 
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Army Ser-vice Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGV 
CM 261432 

9 SEP 1944 
U N I T E D S T A T E S ) 13th ARMORED DIVISION 

) 
v. ) Trial by G.C .M., convened at 

) Camp Bowie, Texas, 30 June and 
Second Lieutenant ARTHUR ) 24 July 1944. Dismissal. 
F. COP..CORA.~, Jr. (0-1014879), ) 
Cavalry ) 

) 

OPINION of the BOARD OF fu.~IE\'1 
TAPPY., HARWOOD and TR.H:V~THAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the .following Charges and Specii'i
cations: 

CHARGE:·. Violation of the 96th Article o_f War. 

Speci.f'ication 1: (Finding of guilty disapproved by the 
reviewing authorit7). 

Speci.f'ieation 2: (Nolle prosequi entered b;r d:trection 
of appointing ·authority). 

Specification 3: (Withdrawn by the prosecution after 
arraignment. at the direction of t!ra 
appointing authority (R. 26)). 

Speci.f'ication 4: (Nolle proseqt.ti entered 'by direction 
of appointing authority). • 

Specification 5: In that Second Lieutenant Arthur F. 
Corcoran, Junior, Company "F•, 93rd-Cavalr,y 
Reconnai.ssance Squadron (Mechanized.), being 
indebted ·to Captain Joseph M. Wolfe, in the 
sum of $20.00 since on or about 15 September 
1943, did, at Camp Beale, California and Camp 

. Bowie, Texas,. from that date dishonorably · 
!ail and neglect to pay said debt. · 

https://proseqt.ti
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Specification 6: (Nolle prosecpi entered by direction 
of appoint:ing authority)._ 

Specification 7: (Finding of not guilty). 

Specification 8: In that Second Lieutenant Arthur F. 
Corcoran, Junior, Company "F", 93rd _ 
Cava.?-17 rl.econnaissance· Squadron (Meehan- . 
ized), did, at Tahoe National Forrest, California, 
on or about 8 July 1943, borro\lf money 
in the sum of $15.00 from Sgt. Marion 
J. Hamner, then Staff Sergeant Mari.on 
J. Hamner, Headcparters, Headquarters 
and Service Troop, 93rd Cavalry Recon-
naissance Squadron (Mechanized), this 
to the prejudice of good order and dis-
cipline in the military service. 

Specification 9: (Nolle prosequi entered by direction of 
appointing authority). 

Specification 10: (Finding of not guilty). 

ADDITIONAL CHARGE I: Violation of the 96th Article of Vfar. 

Specification 1: In that· Second Lieutenant Arthur F. Corcoran, 
Jr., Company 11F", 93rd Cavalry Reconnaissance 
Squadron (Mechanized), did at Fort Worth, Texas, 
on or about 20 January 1944, wrongfully and un-

. lawfully make and utter to the first National 
Bank, Fort Horth, 'l'exas, a certain check in. 
words and figures as follows, to wit: 

Form 183 THE FIRST NATIOI1AL BANK' OF FOR~ WORTH 37-1 

FORT WORTH, Tu.AS January 20 19~ 
NO •._....,;;l;;,,;5__ 

Pay to the 
order of THE FIRST NATIONAL BANK. .fort Worth, 'i'exas $ l~ 

Ten and -u-00/100 DOLLARS 
wit;fl 8Mft&l'l~ 

TO Bank or Ame;rjc;a Betty Corcoran 
0-1014879 

Grass Valley. California. by Lt. A. F. ·corcoran. Jr. 
Camp Bowie _ 93 Cav. Ren. Sq. 

· · and- by means thereof, did fraudulently obtain from the Fir~t National· Banlc, 
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.ten dollars ($10.00) in cash, he,.the 
said Second Lieutenant .Arthur F. Corcoran, 
Jr., then· well knowing '\",hat he did not have 
sutf'icient .funds in the Grass Valley Branch 
Bank of America, .for the p~ent ·or said 

· check. 

Specification 2: (Nolle prosequi entered by direction of 
appointing authority). · 

Specification 3: In that Second Lieutenant Arthur :r'. Corcoran, 
Junior, 93rd Cavalry Reconnaissance Squadron, 
did, at Camp Bowie, Texas, during the month 
or February 1944, borrow from Private Sye M. 
Mal.ins {then Sergeant, Headquarters, Head
quarters and Service ,Troop, 93rd Cavalry 
Reconnaissance Squadron), the sum of twenty 
dollars {$20.00), this to the prejudice of 
good order and military discipline. 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Speci:Ucation: In that .Second Lieutenant Arthur F. Corcoran, 
Jllllior, Troop 11 F•, 93d Cavalry .tieconnaissance 
Squadron, having.been restricted-to the limits 
of his squadron area, did, at Gamp Bowie, Texas, 
on or about 3 l.Iay 1944, break said restriction 
by going to the warehouse area, Caml? Bowi~, 
Texas•. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Specification 1 of the Charge except the words •and not in
tending that he should have,• of the excepted words not guilty, 
guilty of Specifications 5 and 8 of the Charge and of the Charge, 
guilty of Specifications 1 and 3 of Additional Charge I and of Addi
tional Charge I, guilty of the Specification of Additional Charge II 
and of Additional Gharge II; and not guilty of Specifications 7 and 
10 of the Charge. No evidence of prior convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
disapprbved the finding of guilty of Specification 1 of the Charge, 
approved the.sentence and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence pertaining to Specification 1 of the Charge, 
( finding of gullty disapproved by the .tteviewing Authority), and Speci
fications 7 and 10 of the Charge, (findings of-not guilty) will not be 
discussed except as it may pertain to the Specifications under which 
there were appro:ved findings of guilty. · 

4. 'l'he evidence for the prosecution in support of those Speci
fications under which th~re were approved findings of guilty is 
substantiaJ.ly as follows: 

-3-
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a. Soecification 5 of the Charge.-

On 30 ;:jepternber 1943 accused told 1.iaptain Joseph M. Wolfe he 
was in difficulties and vd.shed to borrow ...,20. Captain \'/olfe loaned 
the accused ~20 and received a check from the accused iri that amount 
postdated 10 October 1943. On· 15 October Captain Wolfe cashed this 
check (R. 18), after first: telephoning accused to ask him if it would 
be honored and receiving an affirnetive reply tR. 22). About 20 October 
1943. the Post Ex.cha.n.ge called Captain Wolfe relative to this check which 
had been returned by the bank, and he redeemed it. · He then told accused 
the check had been returned, and accused requested that he hold it for 
awhile, stating that he would repay the money obtained. About two months 
later, accused made a ~5 payment on the debt owed Captain Wolfe, made a 
second payment of ,jji5 about one month later, and a third peyment of ;;p5 
about two or three weeks before trial. The remaining balance of ,.;5 was 
still unpaid at the time. of this trial (R. 21). 

b. Specification S of the Charee and Specification 3, 
Additional Charge I. 

In July 1.943 the 93rd Cavalry was on field exercises near Lake 
,Tahoe, California. iihile riding on a truck with Private, then Staff 
Sergeant, .!:.1arion J. H~Mer, near Truckee, California, accused indicated. 
tlu:.t he w::iuld· like to purchase some articles for other officers; but 
was without funds tR. 39). Hamner offered to loan accused ~15, and al
though accused at first stated he preferred not to accept the loan he 
eventually did accept it (R. 40), and promised to ·repay Hamner on ac
cused's next payday ,vhich was 1 August 1943 tR. 36). Accused paid 
Hamner ~5 on his next payday, repaid an additional ~5 in the latter 
part of August 1943, but did not pay the remaining ~5·due on the 
loan until .i.Jecember 1943 tR. 36)-, follow:ing a request by· Hamner for 
payment (R. 40). 

On 17 February 1944 accused borrowed ~20 from Corporal Sye 
...:. 1.lalins, promising to repay iJaJ.ins on 21 February. This loan was 
repaid on 3 1i'arch 1944 by a check which was duly honored (Ex. B, 
Twelfth Interrogatory). 

c. Specification l,· Additional Charge I. 

In this Specification accused was charged with wrongfully mak
ing and uttering to the First National Bank of :fort Worth, 'l'exas, a 
certain check dated 20 Januar.y 1944 in amount of ~lo, drawn on the 
Bank of .America, Grass Valley, California, and by means thereof fraudu
lently obtaining from the First National Bank of Fort Worth, Texas, 

. ~10 in cash. Mr. E. J. Lister, Assistant 11anager, &nk of knerica, 
Grass Valley .13ranch, testified. by deposition that this check ,vas pre
sented to his bank for payment, which was refused bec~use the balance 
in the account on which this check was drawn was :;;il.24 at the time 
the check was presented (Ex. D). No evidence was prftsented showing 
that this check was ever cashed by the First National Bank of Fort 
Worth, 'l'exas, or that the accused ever negotiated it and obtained any 
mo_!}ey or other value on it from any source. In other words, proof 
""-hat accused negotiated this instrwnent is absolutely lacking. 

-4-
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d. Specification, Additional Gharge II. 

Lieutenant, Colonel i.iarshcJ.l ii. Frame, ConLT..anding Of'f;i.cer, 
93rd Caval.?7 Reconnaissance Squadron, testified that on 6 April 1944 
he verbally restricted accused, pending the invastige.tion of court
martial charges, to the squadron area, which includcdche field house 
and theater tR. 61). The reason for restricting accused rather than 
placing him in arrest was to enable accused to remain on troop duty 
status (R. 6L?,) and permission to leave the area of restriction was 
implied where·departure was necessary in the performance of duties 
{R. 64). In the ear~y part of 1:a.y, accused went to the station hos
pital for a physical examination. It was neither necessary nor prac
ticable for accused in going from the squadron area to the i:ospital 
to go past the warehouse area, which was located in an opposite di
rection. Accused had not oeen autl10rized at this time to visit any 
portion of the division area other than the station nospital tR. 63). 

On 3 l.iay 1944 Major dalter Greenwood, Jr., observed the ac
cused driving his automobile near the Post ~chan.;e which was outside 
the squadron area, apparently returnin,g from the neighborhood of 
the cold storage warehouse (R. 67). kajor Greenwood irnr,1ediately re
ported this fact to the Squadron headquarters(~. 68). 

5. For the defense. 

First Lieutenant George Ii'. Stradtrnann requested accused to 
drive him to the station hospital on 3 ~Y 1944 for a POM examina-
tion. "Lieutenant llanl.ey11 went with them. On the way back fra:'1 the 
hospital, accused stopped at division headquarters to see his then 
defense counsel, Captain Daly. Returning to the squadron area after 
this conference, Lieutenant l.!anley asked accused to stop while he ob
tained a case of beer. Lieutenant Stradtmann hL'llSelf had been re
stricted to the squadron area but it ;,as understood that he could leave 
the area on official business (:a. 71, 72). Pursuant to Lt. ii.Lanley' s re
quest they drove to the warehouse area so that he .-night obtain the 
desired beer. 1'he distance was "about half a mile between the three points, 11 

i.e., between the squadron area, division headquarters and the hospital.(R. 73). 

6. Competent evidence offered in sup~ort of Specification 5 of the 
Charge shows that the accused borrowed ;;.,20 from Captain Holfe, 30 
September 1943, giving him a check postdated 10 October 1943 in pay
ment of" the loan. This check was cashed by Captain Uolfe on 15 October 
and thereafter dishonored by the drawee bank. Accused requested Captain 
Wolfe to hold the check and promised he would redeem it. About two 
months later he paid ~5 of the debt, and made two subs~quent payments 
of '6each, the la.at payment being mde two or three weeks before his 
trial. A balance of ;;i;5 is still due and unpaid.- The conduct of accused 
in failing fully to repay this loan over a period of' eight months with
out an;y justifiable excuse is conduct prohibited by Article of War 96. 
'l'he evidence sustains the findings of guilty of this offense. 

-5-
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Competent evidence offered in support of Specification 8 of 
the Charge and Specification 3 of Additional Charge I shows that 
in July 1943 accused borrowed ~15 from Sergeant Hamner, promis
ing to repay thi$ amount his next payday. He paid this debt in 
i5 installments, the last payment being made in December 1943. 
On 17 February 1944 accused bo~rowed ~20 from Corporal Sye M. 
Malins, promising to pey- the loan on 21 February 1944. This debt 
was paid by accused on 3 March 1944. It is well settled that 
borrowing money from enlisted men, at least in the absence of 
extenuating circumstances not present here, is a violation of 
Article of War 96. The evidence sustains the fin:l.ings of guilty 
of these tl'IO offenses. 

The evidence offered in support of Specification 1 of Addi
tional. Charge I does not sustain the findings of guilty of that 
offense. 'l'here is no evidence in the record that accused negoti
ated the check and obtained any value for it, either fraudulently 
or otherwise, from the l"irst National Bank of Fort Worth, Texas, 
or from any other source. Accordingly, there is no proof of one 
of the·essential elements of the of1'ense alleged, i.e., that ac
cused fraudulently obtained ilO on this chec~. 

The evidence offered under the ::ipecification of Additional 
Charge II shows that on 6 April 1944 accused was restricted to 
his squadron area by his commanding officer, pending investiga
tion of court-martial charges. He breached this restriction on 
3 MD.y . 1944 by driving Lieutenant Manley to the cold storage 
warehouse area. In instances where it is not deemed necessary 
to place personnel in arrest or confinement, it may nevertheless 
be desir'able to impose some restraint pending investigation of 
charges. In such cases, a commanding officer may impose admi o:1-
strative restriction and breach of such restriction may be properly 

· charged as a violation of Article of war 96 (2 Bull. JAG 42,6, SPJGJ 
1943/15606, 5 Oct 1943.) 'l'~e evidence· sustains the findings o! 
·guilty of this offense. 

7. War Department. records show that accused is 25 years of 
age and a high school ·graduate. lie is married and the father of 
one child. · In civil life he worked as a patrolman for the New 
York City Police Department, and as a private detective. Accused 
entered military service 14 September 1940. tte was promoted to 

'corporal. 1 August 1941. After completing the prescribed course 
. of O!ficer Candidate School, The Armored Force School, Fort Knox., 
• Kentuck;y, he was appointed seco'nd lieutenant, Arm:, of the United 
States on 2 January 1943. 
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8. 'i'he court ,,as ht,ally constituted and hc1d jurisdiction of 

the person anC: t:1e ol'lt;;n::;es. No errors injuriously affecting the 
substanticl rights of til3 accused were comnit.ted during the trial. 
In the opinion of the :Joa.rJ of' 1tevie,1 the record of trial is 
legally insufficient to suµport tha finding of guilty of Speci
fication l ol' Additional vh'.l.rge I, but legally sufficient to sup
port the finc:ings of gailty of the remaining Charges and Specifica
tions as approved by the reviewing authority and legally sufficient 
,to support the sentence and to warrant confirrru.tion oi' the sentence. 
vismissal is authorized upon conviction ol a violation of Article 
of 11ar 96. 

Advocate 

~\~, Judge Advocate 
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SPJGV 
CM 261432 

1st Ind~ 
. ' '-

War Department., J.A.G.O• ., £6 $~ 1344 - To the Secretary or War. 

. 1. Herewith transmitted roJthe action o! the President are the 
record of trial and the opinion of the Board ot, Review in the case ot 
_Second Lieutenant Arthur F. Corcoran, Jr. (0-1014879), Cavalry. 

2. I concur in the opinion of the Board of Review that the .record 
of trial is legally insufficient to support the finding of guilty ot 
Specification 1 ot Additional Charge I, but legally sufficient to sup
port the findings ot guilt;,,6 ot the remaining Charges am Specifications 
as approved by the reviemng authori'.ty and legally sufficient to su~ 
port the sentence and to warrant confirmation of the sentence. I 
reconnnend that the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the recommmdation 
hereinabove made., should. such action meet with approval. 

~ Q.. Q__Q, A 

. ~on C. Cramer, 
' Major General., 

The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Draft let. for sig. 

Sec. of War. 
Incl.J-Form of action. 

(Finding or guilt7 o! Specification 1, Additional Charge I, 
disapp~ed. Sentence confirmed. 0.C.lf.0. 601, 3 Nov 1944) 

-8-
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (243) 
Washington, n.c. 

SPJGN 
CM 261435 

14 SfP 1944J 
U N I T E D S T A T E S ) SJXTH SERVICE COMMAND 

) 
v. ) Trial by G.C.M., convened 

) at Fort Sheridan, Illinois, 
First Lieutenant ALFRED G. ) 1 14-15 July 1944. Dismissal. 
ALLEN (0-521936)., Medical ) 
Corps. ) 

OPINION o.f the BOARD OF REVIEW' 
LIPSCOMB, SYKES and GOLDEN., Judge-Advocates 

- _1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its op~onhto The 
Judge Advocate General.. 

2. The accus_ed was. tried upon the following Charges ~d Snee~~, . · 
fications: 

. . 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that First Lieutenant AJ.fred G. All.en., 
Medical Corps, did at Chicago., Illinois, on or about _ 
12 June 1944, with intent.to do him bodily harm, 'commit. 
an assault upon Nicholas w. Kartheiser, by willf'ully 
and feloniously striking the said Nicholas w. Kartheiser 
on the .face and on the body with his .fist, and by throw
ing a dangerous thing, to-wit, a telephone instrument, at 
the said Nicholas w. ·Kartheiser. · 

Specification 2t ~Finding of not gup.ty-). 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that First Lieutenant AJ.fred G. Allen,· 
Medical Corps, was~ at Chicago, ·Illinois, ~nor about 
12 Jlllle 1944, drunk and disorderly" in uniform in a 

\ public place, to-llit: the Stevens Hotel. 

https://intent.to
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The accused pleaded not guilty to all Charges and Specifications and was 
found not guilty o.f Specification 2 0£ Charge l, but guilty 0£ all other 
Charges and Specifications. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence, but recommended that it be 
cOlIIIIUted to a reprimand and a forfeiture of pay of $50.00 per month £or 
twelve months., and £orw:arded the record of trial for action under Article 
or war 48. · 

J. The'evidence for the prosecution shows that Mr. Nicholas w. 
Kartheiser~ 'Who had £or twenty-five years been employed by an attorney as 
an investigator, ,ras hired on 2 December 1943 as a house officer by the 
Stevens Hotel of Chicago, lllinois (R. 56). His duty hours on 12 June 
1944 were from midnight to 8:00 a.m. (R. 7-8). He was then fifty-four . 
yeara old and weighed about one hundred eighty-four pounds (R. · 51). 

One or.bis prescribed tasks was to awaken guests, who, after leaving 
instructions to be cal1ed at a designated hoUJ:" in the morning, failed to 
respond to the telephone. In such cases he would open the door of the 
appropriate room with his emergency key and arouse the occupant from his 
slumber. At about 4:15 a.m. on 12 June 1944 Mr. Kartheiser was ·on his "fftil:1' 

to per.form this service in Room 21+47-A (R. 9). As ha reached •the second 
cross-over• on the twenty-fourth floor of the hotel., he heard someone 
•pounding en a doorl' (R. 10). Upon tracing this noise to its source, he 
found the accused standing before Room 242€>-A (R. 101 21, 22, 26). The 
accused was.dressed in the trousers and shirt of an Army Officer but wore 
no blouse (R. 84). Although Kartheiser was under the impression that 
the insignia of·the Medical Corps and a first lieutenant•s bar were 
attached to the collar of the shirt.,.other testimony establishes that 
neither indication of rank was present (R. 22-23, 66-67, 84, 1C17) • 

. Because of a confusing numbering system adopted by t,he hotel; the 
spectacle of lost guests wandering about the corridors was not uncanmon, 
but rapping on doors was not one of the means of orientation normal.:cy 
r.esorted to by- them (R. 20-211 48). Approaching the accused, Mr•. Kar
theiser introduced himself as the house officer and inquired whether 
he could be of any assistance and lfhether the accused •lived there.• 
To the last question the rep~ was in the affirmative (R. 10, 23-24, 26). 
At that moment the door opened and a gentleman appeared at the threshold. 
Kartheiser immediate~ also asked him whether the accused •lived there.• 
The gentleman answered •No.• To the further query as to whether he lmew 
the accused, he_ said •I do not.• Kartheiser offered his apology and: the 
occupant being •very congenial• accepted it and closed his door (R. ll, 24, . 
26). . 

. Kartheiser inquired nether the accused was registered at the hotel. 
The accused said that he was and produced a key to Room 2415-A as proof 
(R. ll-12, ·25, 'Zl). There was a "very peculiar stare in his eyes,• and.. 

... 2 -. 
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his breath smelled of liquor. He was considered to be •under the "in
fluence of liquor" by Kartheiser (R. ll-12, 14, 25, 34, 49, 52-53). 
This opinion was based in large part upon the accused I s knocking on 
the wrong door at 4:30 a.m. (R. 53). 

Kartheiser I s next remark was, "Well,. come on, I will help you to 
your roan. It wiU be a pleasure to get you where you belong• (R. 12, 
Z7-28). He started toward 2415-A 1l'ith the accused •right alongside• of 
him (R. 28). Until they reached the corner just twenty paces from their 
destination the accused was agreeable and cooperative (R. 28). Either 

· before starting out or at some point en route Kartheiser had commented 
that, •4:00 o'clock in the morning was not a ver;y; nice time to be about 
rapping on people's doors and that /J,be accuse.!Y' would get in trouble.• 
As they rounded the corner, the accused suddenly became hostile and 
said, 11\'{ell, who in the hell is_ going to give me a.ny trouble?• Kartheiser 
countered with a threat, declaring that •It is very easily handled. All 
I do is raise the receiver and the military people will be here to take 
care of you. •• I am not interested in a.ny trouble with you• (.R. 12, Z7, 
32). The accused lagged behind Kartheiser during the last few steps to 
2415-A (R. 28). As they waJ..ke•d along., Kartheiser said,•I will help you 
into your room now and everything will be all right•••• The. accused 
inquired •Do I have to go to be<;i?• To this question Kartheiser answered., 

. .You can go into your room or get out of this public corridor, and don 1t 
disturb these people here because they are objecting• (R. 29). At the 
door Kartheiser stopped, waiting £or the accused to enter (R. 12., 29). 
The accused remained outside. Kartheiser remarked, •Here is your room 
now, you better go in and go to bed and forget about it• (R. 12, 32). 
The accused said. •No, No.,• and did not budge (R. 32). Realizing •that 
it was going to be a mess of trouble,• Kartheiser •decided that the 
next best thing to do was to let the military authorities handle theil' 
own• (R. 29, 31). . 

He headed toward the telephone on the fl~or clerk's desk located at 
a distance of_some sixty-one paces from 2415-A (R. 12:..13, 33). The ac
cused·followed. He •weaved and was unsteady of foot• and conducted him
self in •a very threatening manner• (R. 13, 50., 55). He abused Kartheiser 
and complained that, •It is a fiLe thing around here when a .fell~ can't, 
after he pays his rent here., that he can 1t roam around the hotel here.• 
Kartheiser replied that,•this is not an hour of the morning to be roaming 
around, and you should realize that• (R. 13). 

Upon reaching the desk he picked up the telephone,• which was o:£ the 
•cradle• variety, and said, •call me the MP 1s •.• Havihg delivered this 
laconic message to the operator who was •very skillful• and who knew from 
his •expression 'What is wanted,• he •hung up8 (R. 13, 36-37). At that 
instant the accused gave him a violent "llwhacl{,11 on th~ shoulder and pushed 
him aside. Seizing the telephone, the accused backed away from the desk 
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and snapped the connecting cords loose from their terminalsinsid~ a 
box on the wall (R. 14, 38, 48, 50, 51). The two men were then about 
four paces apart (R. 39). After pausing mome.qtarily to wrap the cords 
round the telephone., the accused_ threw it at Kartheiser who •evaded it• 
(R. 14., 39). The missile missed its objective by six or eight inches 
(R. 14). 

The accused lunged forward., -•his right arm set to strike" (R. 14-15). 
Kartheiser side-stepped and punched him on the left side of the jaw. The 
combined force of the blow and his om manentum hurled the accused against· 
the desk. He •hit IJ;niJ side of his head ••• and lit on the floor.• , 
Rising to his feet almost instantly, he again ·advanced in a threatening 
manner. Kartheiser struck him a second bl01J., this one with the left 
hand, and •knocked him over against the settee.• The accused •picked 
himself up ••• ., came over••• and from that time on it was quite a 
rough-and-tumble fight.• He was bleeding pro_fusely. There, was blood 
on his face., on his shirt., on the carpet and on Kartheiser 1s clothes 
(R. 42). Despite-the acoused 1s wound., Kartheiser soon began •to get hell• 
and among other souvenirs of battle was presented with a pair of black · 
eyes (R. 15-16., 41-44). · · 

During the early stages of the fight, William F. Ader., Jr• ., one of 
the ·elevator operators., received a call •to go up to the twenty-fourth 
floor.• When he arrived there., he saw the accused arid Kartheiser on 

- the floor. Both were •very bloody.,• •quite exhausted,• and •barely -
struggling.• (R. 59., 68., 70). Kartheiser called out to Ader and requested 
that the other house officer., who was . .in the drug store., be summoned (R. 16., . 
45-46., 60., 68). Ader Jtwas sort of dumtounded anc. ~ •• just stood there., 
gaping" (R. 46., 68). Recovering i'ran his amaze:nent': in about a minute., he 
proceeded to perform his errand. · , 

Re returned shortly with three bellmen.· Others had already preceded 
them. The combatants had been separated., and the accused was swearing at 
Ka.;-theiser (R. 46, 61, 70-73)•. After a brief stay., Ader descended to the 
lobby (R. 61., 72). · 

When the first rescue contingent·under the leadership of .Aaron 
Walker., the-night elevator starter, reached the twenty-fourth floor., they 
found Kartheiser and the accused •standing loo~g' at each other• (R~ 78-
79., 82). The two man exchanged some additional words and moved closer. to 
one another (R. 72., 79-80). Fists flew and Kartheiser:went down. Although 
advised by Walker-to stay down., he •tried to get up but fell• '(R. 80). He 
had been knocked unconscious·and was in •a rather helpless condition• 
(R. 16., 43). He was removed to a washroom on the fourth noor and revived 
(R. 16., -44., 80). . 

In the meantime about fifteen minutes after he had brought the three 
bellmen up., Ader mad.a another trip to the twenty-fourth floor. Kartheiser 
and his rescue party were gone. Only the accused and an ...unidentified ci
vilian remained (R. 74). '.lhe civilian had his back to the elevator and 
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was pleading with the accused, saying •Be calm, don't get excited; I am 
not here to fight with you• (R. 62). After delivering these words of 
peace, the civilian backed into the elevator. The accused •charged in after 

-him,a and prevented the doors from being closed (R. 62-63, 75). For a few 
seconds he faced the civilian who had stationed himself in a corner of the 
elevator. Turning around toward Ader~ who again •just stood there sort of 
dumf'ounded,• the accused for no apparent reason seized him by the throat, 
choked, and finally shoved and •sort of threwt' him against the desk (R. 63, · 
76-77). To ease his fall, Ader put out hi~ left .arm. '.1.'he impact broke it 
in two places (R. 64.-65). Ader fled to the twenty-third floor, but finding 
the door locked there, returned to the twenty-fourth floor. Observing the 
accused arguing with some bellmen, he entered the elevator and descended 
to the main lobby (R. 64., 65, 76). The following afternoon his arm was 
set (R. 65). At the time of the assault upon him he was eighteen and a 
half years old and weighed ninety'pounds (R. 58, 67) • 

. Having recovered somewhat from the effect of his beating, Kartheiser 
sent Walker up to the twenty-fourth floor to watch the accused (R. 88). 
Walker went up in a service car and stationed himself behind a door in 
the service build:µlg. Peeping from this vantage point, he saw the ac
cused talldng to a doctor who lived in room 2415 (R. 80, 81, ff?). l'he 
accused •seemed to be threatening the doctor,• and Walker could hear •a 
little pushing, a little slapping going on• (R. 81). After a while the 
accused seemed to·be mollitied and entered the doctor's room (R. 81, 88, 
90). Walker put in a second call for the Military Police but forthwith 
returned to his post behind the service, building door (R. 89). He was 
soon joined by Joseph Fischer, a steamfitter employed by the Stevens Hotel 
(R. 92-9.3, 101). In about fifteen minutes, Walker saw the doctor and his 
wife but not the accused leave the room. The couple seemed to be 

· frightened and hastened down one flight of stairs (R. 81, 89, 91)~ Un
like Walker, Fischer saw the ace.used follow the doctor and his wife 
(R. 94, 101). 

· · . The messages which had been sent brought a •radio squad• of military 
police led by a Corporal Conlin.· They were followed within a sr.o~t 
pei·iod by First Lieutenant Norton c. Conklin, the Officer o:£ the Day. He 
was immediately escorted to the accused's room and told, •The trouble is in 
here, sir• (R.·· 10,3). Insiqe. he found the accused and & Lieutenant Mary 
Kelsey (R. 10.3, 108). The shoulders of the accused and the neck of his 
l3hµ-t were saturated with blood, •still wet.• He was engaged in a tu.tile 
attempt to remove his necktie which ..-as •blood-soaked• (R. 104). Lieutenant 
Conklin had finally to cut it oft· (R. lCfl, UO). The accused llpeered• at 
him •several times witn a squinting li:.lok and addressed• him as •Captain.• 
Lieutenant Conklin was wearing the single bar indicative of his true rank 
(R. 104). The odor of alcohol emanated £ran the accused, and he weaved 
slight.l.y as he walked (R. lCf/, llO, ll2). Upon Conklin 1s order he undressed 
.and took a shower•. He •came. out looking like a new man• (R. lCfl-108). A 
cut about an inch long at the base of his head was· then c;ilearly visible 
(R..113). ill of the blood on the carpet of the corridor and.on Kartheiser 
came fran ~s wound (R. ll.4)~ · · 
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. After the accused had been piaced in arrest, he remarked. to.Kartheiser 
who had. returned to the twenty-fourth floor: -Well, have you got enough 
er do you want soma more?• (R•.18). When Fischer walked by, the accused 
•grabbed• him by the OTer~ _and asked him where he was going (R. 99). 

Every-one·of the witnesses for the pro~ecution was convinced that the 
accused was drunk (R. 11-12, 26, 49-50, 521 55, 66, 69-70, 82-83, 87, 98-
99~ 106-107, 112). Ader had seen at lea.st fifteen cases of drunkenness 
during the.two days of hie employment at the Stevens Hotel, and the others 
had observed hundreds and even thousands (R. 56,· 65, ·82, 98, 106). Kar
theiser. admitted, however, that his opinion •might possiblyt' have been· 
different had he known that the accused was attempting to conceal. the 
presence of a lady in his room (R. 34). 

· 4. ; The accused, after being fully apprised of his rights relative 
to testifying or remaining silent, took the stand on his o,m behalf. He · 
had obtained an M;n. degree from the College of Medicine .at the University 
of .Cincinnati in 1942 and had·served his interneship at Christ H9spital. 
and the Children's Hospital. in Cincinnati, Ohio (R. 117-118). ,On 3 July 
1943 he was camriissioned a first lieutenant in the Medical. Corps. Upon 
canpletion of a six week course at Carlisle Barracks, Pennsylvania, he· 
served at Jet.:f'erson Barracks, Missouri, for seven months (R. 118). At 
the end of that period he was_transferred to the Station HospitaJ.·at the 
.Air Fial~ in Sioux Falls, South Dakota (R. 119). 

, 

In pursuance to orders he delivered a patient from that post to the 
Schick General Hospital. at Clinton., Iowa, the morning of 11 June 1944. 
Having· been gran~d twenty-four hours 11to turn around in• before return-
ing to the Air Field, be called Lieutenant (noir Captain) Richard Woolery, 
another Medical. Officer, in Chicago and Lieutenant Mary Kelsey, an Anq 
nurse., in Moline, IDinois, and arranged to meet both of them in Chicago
later that afternoon and evening respectively (R. 120, 123, 139). Woolery 
was •a. particularly good .friend• with whom the accused _had roomed at · 
Jefferson Barracks (R. 120). Lieutenant Kels~y- was assigned to the Station 
Hospital at Sioux Falls but was on leave at her home in Moline (R. 123). 

The accused met Lieutenant Woolery- in room 2507-A at the Stevens Hotel. 
and was introduced to a Mr. Robert Schaefer (R. 121). In the course of· 
the afternoon,; the.accused obtained room 2415-A for himself. ·At approxi •mately 6:30 p.m. he had dinner with Lieutenant Woolery and Schaefer and 
consumed two drinks containing an ounce and a half of 'Whiskey each (R. 
123, ·142). At the completion of the )ll8al, the· accused went to the LaSalle. 
Street Station to meet Lieutenant Kelsey's train lfhi.ch was due at 8:30 p.m. 
It did not, however, arrive UJ?,til 9tl5 or 9120 p.m. (R. 124). When the 
accused and Lieutenant Kelsey reached the Stevens Hotel, they found •a 
great many people• at the reservation windows. Rather than wait, the accused 
surrendered his room to Lieutenant Kelsey and arranged to share Lieutenant 
Woolery-1s roan that night (R. 125, 127). · · 
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When Lieutenant Kelsey bad •cleaned upa and •changed her clothes.,• 
the accused accompanied her to the LePetite-Ca.te in the Palmer House where 
they met Lieutenant Woolery- and Mr. Schaefer. The accused did not have 
8l't3' drinks but the others did. He was too tired, having been on duty as 
Officer of the Day from 8:00 a.m. on 9 June to 8100-a~m. on 10 June 1944 
and having had only four hours sleep on the train i'ram Sioux Falls to 
Clinton during the night of '10-11 June 1944 (R. 125, .135-136., 138-139, 1.41). 
-Fran the Le Petite Cate the party went to the Bamboo Room in the Sherman 
Hotel. 'lhlle viewing the noor show, the accused had one mixed whisq 
drink (R. 126, 143). After a short s.tay., the party again moved, this t:iJDe 
to •a place called Gibby•s.• Their visit at this establishment ·1asted 
from shortl7 after midnight to about ls:30 a.m. Doring that period the 

• · accused had two '1°re mixed 'Whisk)r drinks (R. 126-143)._ · · 

1 The party returned to the Stevens and went upstairs to room 2415-A 
to have a •nightcap• (R. 1Z7, 163). Because oi' the lateness of the hour, no 
one finished the drink served (R. 12'7). . Leaving Lieutenant Kelsey in sole 
possession of room 2415-A, the three men adjourned to roan 2'5'17-A. · Yr. . 
Schaefer went to bed immediately, but the accused and Lieutenant Woolery 

· spent the next two hours Wk1ng and consuming two'more mixed drinks each 
· (R. 127-128, 143-145). . , . 

At about 4i00 a.m. they discovered that they ttwere out•of cigarettes.• 
The accused remembered that he had some in his blouse which he had left in 
roan 2415-A (R. 128, 145-146). He decided to retrieve· both the blouse ·and 
the cigarettes and ·walked down one night of. stairs to the twenty-fourth ' 
noor. Becoming confused by' the peculiar numbering system, be went to the 
wrong side o:t the building. In the hope of obt.a1n1ng sane help he rapped· 
on th$ door· of a roam into which ha thought ha had seen a man enter (E.. 128, 
147-~.a, 160). "Very shortfy after • • • sanebody came up and took- Lthe 
accuseg,, by' the· arm and said1 •'.'Jhat business have you got knocking ·on. doors 
in the middle of the night waking people up?•• (R. 128-130).. The' question 
was asked by Kartheiser. The accused -.as not intcxd.cated• but, 'When he was 
also asked •Is this your room?• he believe!i that •it was none of /j.artheiser•i} 
.business,• and that he atwas simply inter!eringt' (R. 130-131., 147). Annoyed, 

' the· accused replied •Yes .....• (R. 130-131, 147-148). 

· 'After the occupant of. the roan had answered the knock and ·had with-· 
dr~ Kartheiser said .You got no business goirig arowid ·knocking on people• s 
doors·1n the middle o:t the night. ·Are you a guest here?• The accused dis-,; 
covered that he had the key to 2415-A in his pocket and displayed it (R. 131). 
Kartheiser saids -Well, come along, I 'Will ~how you- where· that room is.• 
Xhe accused made no further comment until the corridor -in which 2415-A was 
located was reached.· He then declared., •I can find it now, never mind.• 
Kartheiser replied, •Oh, no, I will shmr you the room.• Considerable 
■bickering" ensued over the issue (R. 132). In the accused's own words, 

.. 
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•r knew that Miss Kelsey was in that room. I knew that 
anyone coming in the room with me and finding her there, probably 
to the best of my lmowledge, in bed, it would look as a very 
compromising situation, and I did not want anybody to know, 
naturally, I thought, because it was something that if it were 
explained it would not be believed• (R. 132, 15'7). . 

When the accused ·persisted in his refusal to enter the room, Kartheiser 
t.hreatened to call the 9MP 1s,• and walked toward the telephone. The ac
cused •decided I did not want the hlP I s coming there and finding the same 
situation which I wanted him not to discover• (R. 133). When Kartheiser 
carried his tllreat into execution, the accused jerked the telephone away 
and snapped the cord. He definitely did not throw the _instrument but 
merely" dropped· it to the noor and pointing at Ka.rtheiser, •repeated very 
emphatically that he had gona just far enough, to attend to his own . 
business •••• (R. 134, 151). As the accused uttered these words, he 
was struck in the face and knocked agµnst the desk (R. 134-135). 

From the moment he suffered the blow to his head until his an-ival 
at the Military Police depot-a.f'ter his arrest, he recalled nothing dis-

- . tinctly. · He had only •a hazy and fr~entary recollection_of strife and 
anger a.f'ter that tµie, but nothing LwaiJ clear, no peoplef:ieri/ clear• . 
(R. 135, 152, 154, 166, 168). The gash in his head was •not serious• but 

- it •dazed• him (R. 161-162). In his opinion as a medical man it would 
.. •not neces~_ariiy■ result in a weakened physical condition (R. 153). The 

bleeding continued all that day and was oozing for a week thereafter (R. 
163-164). . 

The accused did not believe that the seven and a half drinks consumed 
by hiJ!1 ware sufficient to cause intoxication, primarily because the •period 
covered was a long time with a full meal in between.• He had probably had 
as much to drink before at various parties (R. 166). 

. His account of the events of the night and morning" of 11-12 June 1944· 
prior to the encounter nth Kartheiser was coIToborated in all substantial. 
respects by Captain Richard H. Woolery. . In the Captain I s opinion, intoxi
cation was always indicated by •staggering, or incoherent speech or sane
thing'along those lines• (R. 174). Measured by this standard, the accused 
was.not drunk (R. 173). In a letter-to a Major Hoffman dated 26 June 1944, · 
the Captain had stated that five or ten minutes after the unfinished ¢ght
cap in room 2415-A, the accused •came to my room, and we had a few more 
drinks.• Upon interrogation, the Captain defined •a few" as meaning •two• 
1n this case {R. 176). 

. In answer to a long .hypothetical question Captain Nathan Zolt, a •certi- · 
fied specialist in psychiatry,• testified that based upon the •assumed facts• 
the •blow on the head could produce such a state of clouding of conscious
ness and impairmant of reasoning and judgment, and reniov:thg the inhibitory 
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part of the intellect to such an extent• as to induce the behavior of the 
accused toward Kartheiser. As between intoxication and the blow, the 
latter was the amore probable• cause (R. 186, 200). Both might·produce 
similar-symptoms {R. le:7, 202). -

Upon cross-examination, Captain Zolt admitted that he had not exam
ined the a:::cused and that his opinion was based entirely upon the facts 

· stated by Defense Counsel. Captain Zolt 1s opinion would have been modi
fied had he knOllil of the a:::cused's weaving and the 11glassy condition• of 
his eyes·..prior to the altercation (R. 188-189, 194, 200). That information 
might have led to a conclusion of intoxication (R. 189). Knocking on a 
stranger's hotel door at 4100 a.m. was regarded by Captain Zolt as conduct 
•within normal limits• (R. 191). The tearing of the telephone wires from 
the wall was ·explainable as the product of anger rather than alcohol 
(R. 192)~ 

Mr. Erastus S. Allen, the accused's father, testified that during •all 
my experience with my son I have always felt that he was a diffident boy, 
inclined not to fight. I never heard of his having had any kind of fight, 
or even a strong argument with anyone.• The accused had never been known 
to drink to excess. His veracity was beyond question. A ce~i£ied trans
cript of his scholastic record in medical school-showed an average grade 
over a four year period of 86. 5 (R. 209-2J.O). 

Both sides stipulated that i£ certain other witnesses were called 
£or the defense they would testify that the accused is courteous, coopera
tive, loyal, dilligent, quiet, studious, consiqerate, and charming; that the 
character of his work as a medical officer is excellent; that his record as 
an interne was also excellent, and that his duties were performed in a 
most satisfactory manner; that his reputation in the camnunity was good;· 
and that his average grade in medical school in all subjects was 86.5 
(R. 212-215). 

5. Specification 1 of Charge I alleges that the accused did, •on 
or about 12 June 1944, with intent to do; him bodily harm commit an 
assault upon Nicholas w. Kartheiser, by 'Willfully and feloniously striking 
the said· Nicholas Kartheiser on the face and on the body with his fist, 
and by throwing a dangerous thing, to wit, a telephone instrument at 
the said Nicholas Kartheiser. • This was set .t:orth as a violation ot 
Article of War 93. · · · 

Mr. Kartheiser was in the proper performance o:r his duties on the. 
night of 12 June 1944. His manner and his &peach may have been· brusque, 
impolite, and in a sense even offensive, but his lack of .finesse and. 
diplomacy did not excuse retaliation in the .f'orm o:t physical violence~ 
The world is full of ill-behaved people, and one ct the burdens ot a 
gentleman is to endure · them. 
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· That the accused desired. to prevent an embarrassing situation 
frc:m coming to light perhaps explains his conduct., but does not ex
culpate him. Private., seliish reasons provide the motivating factors 
behind every intentional offense. To give them any weight as extenu
ating circumstances. would be to nullify our criminal law. . . ' 

. -Although Kartheiser1s .testimony contains a number of minor dis
crepancies., it definitely establishes that the throwing of the telephone 
at him by the accused initiated hostilities. Although the possibility 
exists that Mr. Kartheiser could have avoided the struggle which .followed., 
his reaction was a ·peri'ectly natural one. Since the accused was the · 
aggressor., a.11 subsequent blows delivered by him were as wrongful and unlaw
ful as his hurling o£ the telephone, even though some of them may have 
been in repayment o£ Mr. Kartheiser I s well-aimed punches. · 

The accused's animus was demonstrated by his persistence in con
tinuing the struggle until Kartheiser had been rendered unconscious. 
The i'inal bit of evidence was the defiant rem.ark to Kartheiser:. -Well, 
have you got enough, or do you want some more?• The intent to do 
bodily harm may also be infe1Ted from the use of the telephone as a missile. 
If it had reached its mark., it might well have produced a serious injury.· 
As used, it was clearly a dangerous weapon. · · 

The accused's assault was an unwarranted interference with the per
fonnance of Kartheiser 1s duties. Since it was not induced by any legally 
recognizable provocation or motive, the record amply supports the finding of 
guilty. The evidence adduced by the defense in the attempt to prove that the 
accused was not intoxicated conclusively disposes·of the possibility that he 
was so drunk as to. be incapable of forming a· specific intent.-

6. The Specification of Charge II alleges that the accused was •on 
or about 12 June 1944, drunk and disorderly·in uniform in a public plaoe., 
to wit., the Stevens ·Hotel.• This offense was laid under Article o! War 95. 

\•. . . - -

The accused• s conduct· was. wild and erratic.·_ In .the words o!-Ader, 
he aw-as not carrying on like a normal person• (R~, 66). An attempt has been 
ma.de to trace his eccentric actions to ·the blow an his head;. 'When one, how
ever, considers that prior to the infliction o£ the ..-ound he had been· drink
ing, that his eyes were glazed., and that he· •weaved• in his walk; one must 
conclude that alcohol., and not·Mr. Kartheiser1s fists., was the·cause. The 
accused's lack oi' sleep may have accelerated and intensified th~ effect and· 
potency o! the liquor 1Vhich he consumed., but there·is ample !ouridation !or 
the suspicion that his •faw11 drinks in Lieutenant Woolery' s room numbered 
more than two. In any- event, the accused should have knonn his own capacity 
and·must be held responsible for the consequences ot his excessive drinking. 

. His assault upon Ka.rtheiser, his violent ·treatment 0£ Ader., his · 
threatening demeanor toward the doctor and· his wife, his agitated attitude 
toward the,civilian ,mo backed into•Ader 1s eleTator., and his seizure of 
Fischerts overalls all reveal a .frenzied and unreasoning mind. The only . 
plausible explanation is over-indulgence in alcohol. 
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These various acts were a.11 breaches or the peace and~~ disorderly 
·Since a hotel corridor is a public place a CU 2599331 and since the accused was 
dressed in a uni:form1 all of the allegations or the Specification have been 
proved beyond a ree.sonable d9ubt. 

· 7. The accused is about 28 years old. The records of the War Depart
ment show that he received a· l3achelor of Arts degree from the Universityof 
Cincinnati in 1938 and the degree of Doctor of Medicine t'ran the.same school 
in 1942; that he served his interneship at C!lrist College1 Cincinnat11 Ohio1 
from June 1942 to June 1943; that he was commissioned a first lieutenant 
in the Medical Corps on 15 Jl~ 1943; and that he reported tor active duty ✓ 
on 4 July 1943 and has been continuously in the service since that date as 
an officer. · · 

8. The· ·court was legally constituted. No enors injuriously at'fect-. 
ing the sub~tantial rights of· the accused were camnitted during _the trial. 
In the opinion or the Board of Review the-record of trial is legally sur
ticient to support the findings and the sentence and to wanant· con!il'ma.tic:n 
thereof. Dismissal is authorized upon conviction of a violat1on·ot Article 
of War 9.3 and is mandatory upon conviction• of a viol.J.tion of Article.. of 
war 95. · · · · 

' 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial am the opinion of the Board of Review in the case of First 
Lieutenant Alfred G. Allen (0-521936), Medical Corps. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings and se~ence and to war
rant confirmation thereof. In accordance with the· recommendation of the re
viewing authority~ I recommend that the sentence be confirmed but commuted 
to a reprimani and a forfeiture of $.50 of his pay per month for twelve 
months ani that the sentence as thus modified be ordered executed. 

3. Inclosed are a draft of a letter for your signature,- transmitting 
the record to the President for his action, and a fonn of Exe~utive action 
designed to carry into effect the foregoing recommendation, should such action 
meet with approval. - • 

Myron c. Cramer, 
Major General, 

The Judge Advocate General • 

.3 Incls. 
Incl. 1-Rec. of trial. 
Incl. 2-Drft. of ltr. for sig.

S/W. ,Ini;:l. ,3-¥orm of Action. · 

(Sentence confirmed but commuted to ~primand and forfeiture o:t $50 
per month for twelve months. o.c.v.o. 566, 16 Oct 1944) 
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army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

·SPJGQ 
CM 261439 ,... 7 S£P 19-t( 

UNITED STATES ) Hit . .AI!a~T DEPARTt1ENT 
) 

v. .) Tri3.l by G.C.?!., convened .at 
) APO 958, 28 June ann 3 August 

Priv2te S~LVES':'ER SUITH ) - 1944. Death by hanging. 
(34278037), 292d ~ort ) 
Company, 504th Port Bat ) 
talion. \ 

- - - - - - - - - - - - -.- -~ 
OPINION of the 

~ 

BOARD OF REVTh7'f 
Gf:li:BRELL, FREDERICK and ANDERSON, Judge Advocates . 

1. The Board of Heview has examined the record of trial in the 
case of the soldier named above and submits this1 its opinion, to 
The ~dge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

"\ CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Sylvester Smith, 292d Port CO!!lpany, 
504th Port Battalion, APO 455 (formerly assigned to the 539th 
Port Company), did, at Honolulu, Territory of Hawaii, on or 
about 9 1',ay 1944, with ma.lice aforethought, wil.fully1 deli
berately, feloniously, unlawfully, and with premeditation 
kill one Samuel Leone Pakuai, Junior, a human being, by stab
bing him.with a knife. 

He pleaded not gµilty to and, all members of the court iresent at the 
time the vote was taken concurring in the finding, was found guilty ot 
the Specification and the Charge. No evidence of previous conviction 

. was introduced at the trial. He was sentanced to b~.hanged by the neck 
until dead. On 22 July 1944 the reviewing authority returned the record 
of trial for r~consideration of the sentence adjudged by the court and 
on 3 August 1944 the court -.ras reconvened tor ·the purpose indicated and 
adh,red to its fonner action and upheld the-sentence as original.q im
posed. The reviewing authority approved the sent.enc,,: recDlilmended com
mutation of the sentence to life mprisonment and forwarded the record 
of trial for action under Article of War 48•. 
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3. '.Che evidence for the prosecution, briefly summarized., .is as 
follows: 

The accused was at all times referred to herein, in the military 
service or the United.States and a member of the 539th Port Company. On 
22-May 1944 he was transferred to the 292d :Port Company (R. 13., 20). 

On 9 Jlay 1944 the accused., acccmpanied by Private Edward Jamison 
o:t the 539th Port Company, with whom he had spent the night in the 
Victory !jot.el., Honolulu., T.H., made a round of sundry- drinking establish
menus after they had breakfasted at 8 or 9 o'clock a.m. They first 
visited a place called "Sad Sam's" (R. 21) where" they had about four 
mixed drinks (R. 22). At about noon they went t<i nTwo Jacks" and from 
there to "The Tiger Inn" arriving there at about 2 or 2:30 o'clock p.m. 
•The Tiger Inn" is a small cafe accomoda ting 16 persons at four tables 
and 18 persons on stools ranged along the bar (Pros. Ex. G) so that when 
the patronage is excessive it becomes necessary to stand in line to gain 
admission (R. 22., 38, 59). The order and decorum of the Inn was in the 
hands of a "bouncer" named Abraham Kealohapauole (Abe) (R. 23., 56) and on this 
day Samuel Pakuai (Sam)., a friend of Abe's was also present sitting at the 

.bar- (R. 36, 61). ' 

When the accused and Jamison arrived they were first in line 
·and shortly thereafter Abe.beckoned to the accused to come in and he entered., 
taking the ·only vacant seat at the first table inside the door.· Jami-
son was still outside by the door {R. 22). Jamison saw the accused order 
and receive a drink and noticed that he showed the.waitress a ring which 
he was wearing and allowed her to try it on (R. 23., 35). The accused then 
gave the ring to the waitress who put it on and went behind the counte~ 
(R. 30) where she then placed it on a shelf (R~ 35). She did not return 
the ring to the accused but gave it to somebody- 1Vho called for it on the 
next day. (R. 37). 

Jamison, who ns still in line ou.tside had to go to the toilet so 
he requested pemission to go inside for the purpose· and was :followed to the 
toilet in the rear by- the accused (R. 23). When they returned to the .... 
front of the bar af'ter a few minutes the accused's seat had been taken · 
though he had not .finished his drink.· Jamison was about to go out and take 
hi·s place in line when an argument ensued between Abe., the 'bouncer", and 
the accused {R. 24).. · · 

By this time a crOll'd had gathered in front or the care (R. 32) 
and numerous persons witnessed what happened thereafter. According to 
Abe., he told _the accused after he returned !)-om the toilet to leave .and 
again take his place in the line outside. This the accused refused to 
do and insisted that Jamison., who was outside, should be allowed to come 
in. Thereupon Abe put his hands on the back of the accused and pushed 

· him out qr the door (R. 59). As A.be turned to go back• into the cafe 
someone calltd his atwntion to the tact that the accused had a knife in 
his .hand. and, turil.ing: again, he saw the accused holding an open lmite in 
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his hand, above his head. He told him to put the :knife back but the ac
cused made no answer and kept moving his ann up and down causing Abe to 
back up toward the door of the care. At this point Samuel Pakuai, the 
deceased, came on the scene. He had been standing by a window of the cafe 
and when he saw Abe 11was troubled with Smith (the accused) he tried fu 
come in there and give (him) a hand11 (R. 60, 61). The accused was at this 
time standing by a lamp post on the edge of the sidewalk and Abe was be
tween him and the cafe, about three feet.from the accused (R. 59, 61). 
The deceased approached from Abe's left side and, using both of his hands, 
tried to grab the accused's hand, but he failed and accused's riE)it ann 
came dol'IIl and "landed right above·Sammy's heart11 • Sam had not hit the 
accused but muely tried to grab the :knife (R. 62). After having struck 
Sam the accused ran across to the opposite side of the street with Abe 
chasing him. Just as he reached the other side he turned around and 
faced Abe who then called another "bouncer11 by the name of Hiller, 11a 

.colored boy", who grabbed the accused's tv«> anns from behind. Abe tried 
to get the knife away .rrom the accused but was unable to do so. A mili-
tary policeman then came up, took the :knife away from the accused and 
handcuffed him (R. 63). A.be then found sam·, the deceased, lying in the 

street with a wound over his heart (R. 64). 

Seaman 1/c Charles Duke and Seaman 1/c Karvine Rock members of 
the 95th Naval Construction Battalion, were standing in line at.the 
entrance to the Tiger Inn at about 2:30 p.m. on 9 May 1944 (R. 38, 46). 
Tiiey saw the accused and •another colored fellow"• standing on the sidewalk, 
about 4 or 5 feet from the door to the Inn {R. 39, 47, 48). The accused 
was arguing with Abe, the •noor manager" of the Inn, trying to gain ad
mission. Abe said the accused should get in line and the accused insisted 
that he had a seat inside and he -was going in to get it. As the accused 
started in the ·door Abe pushed him back. The aecused again had words with 
Abe and advanced toward him. At this point Sallllel Pakuai, the deceased, 
stepped in between Abe and the accused :pushing the accused backward to1mrd 
a car parked at the curb (R. 40, 41, 48). They •sort of wrestled" (R. 41, 
44) and suddenly the witnesses saw the accused raise his right ann holding 
a knife in his right hand and bring it down stabbing Sam (R. 41, 45). 
Duke did not see Sam strike t.'li.e accused and he saw the· accused ~•:rike Sam 
only once. 'I'b.e accused then bac~ed into the street and Sam staggered 
against the car and fell in the street as he tried to follow him (R. L~2, 50. 

qonrad Ho.f'meister, a civilian, business man ot Honolulu; had 
parked his· car immediately in front of the Tiger Ir,n on 9 May 1944 at about 
2 :50 p.m. At this time while sitting in his car he noticed two negro boys 
one 0£ whom was the accused, embroiled in an argument with the deceased 
who was asking them to move along (R. 67-69). Abe was standing in the 
doorway to the Inn {R. ?2). The accused., then standing quite close to 
the deceased, put his hand into his pocket~ withdrew an open :knii'e and 
started "IBlking toward the deceased (R. 69J. The deceased walked toward 
accused telling-him to put the knife·away. Instead, the accused, twice 
struck the deceased (R. 70, ?2, 74). The deceased-staggered forward 
toward the car spattering blood upon the door and the accused backed oft 
still holding the knife in his raised hand, then turned_and ran diagonally 
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across the street. When Hofme:hter next looked at the decea·sed he was 
lying in the street (R. 70, 71). The witness had not seen the deceased 
striks the accused at any time (R. 72). 

Jainison, the accused's companion; said there was an argument be
tnen Abe and the accused inside the cafe 'Which was continu.ed on the out
side atter Abe h.1.d pushed the accused out of the cafe (R. 24, 2 5). The 
accused insisted upon 6oing back to .finish his drink and get his ring. 
Just tbsn the deceased ap~ared and "it seemed like Abe left it up to 
this other .fellow". .ls the accused made another effort to go in the 
deceased struck the accused in the .face with hii.fist (R. 25, 26, 31). 
l'hen as the deceased again moved tcnward the accused in an angry manner 
the aocused rut his hand in hu pocket., withdrew a knife, took a step 
forward, and hit the dec•as•d once on the chest (R. 2 6, 27, 31). Th• 
deoused then jumped back and .lb• advanced on the accused who was back- • 
ing across the street rlth the knife in his band (R. 27). On the oppodte 
side sOllleone •locked arms• rlth the accused just as the military police 
arrived (R. 2S). 

Rol...'lnd K. l.!:iller, a civilian employee in the Pearl Harbor Navy • 
Yard, l'!aS worldng as a doonn:m at the Riverside Cafe .(op?()site the Tiger 
Inn) on t..~e afternoon or 9 "11..ay- 1944. 'He 1112.s at the door of t.he eafe at 
th• timct the acc'..lsi,d bacbd across the street toward hjJn holding a knife, 
and when Abe toli him to grab him he seized t.he accused, pinning both his 
ams dovm (2. 7S, 79). A.lt.hough the accused struggled he held him until 
~ arrival o! I!:ili~ policemen. (R. 26, 80, 81). The ae,u"4 had al.mos~ 
'broken loo-,• .fl-an l!iller 1'h«n one or the military policemen came to his 
assists.:lc• and hal~ to hold him {I. 77), and the accused ns not dis
&m~d until an-ot.~t!r =.ilitary policeman came up and, by strangling the ac
cus,d, m:a...ie hh drop t?:.e knit• (R. 71, 81). 

At at:,:,ut 4 p.m. on 9 Yay 1944 the accused ,es given a sobriety 
t•3t by !Jajo!' "'ossph Ku.'1cl, Jr., Medical Corps, at the Station Hospital.. 
A. 't-lood alco~ol &:-.al.ysis shond 1.5 milligrams of alcohol per cc of blood . 
but fi"ci:l t.."l.is a.'1-i t."le p!;ysic3l reactions of the accused Hajor Kuncl was 
ot t."le op:!.nio.:i t..~t t.~a acc,.ised w:i.s sober (R. 85, 86). 

Cn 9 :Iay- at 1700 t..'le accused made a statement in the pre-sence 
o! T./; .U~ s. Sc::,.arb, o! t.~s lrcy Port and Service Comnand, Private 
~"" A. Saih,l, Cric:i.'1..al Inves~3.tor•s Section of the Pr<m,st Y&rsbal's 
o!'tice and retactivu ~eil 1. D-on3Jr.1• and Clannct Honan, bo't4 o! the 
fu,.a,iia.:i. Poll~ ~ie~rt:!l.ent (R. S7, S9, 91, 94). .l!ter proper irarning 
as to h.h ~t., t..'"!.e Ue-.!sed a~itted Ming in a care in the &.tt.rnoon 
o! 9' ~ 19.:'.-4 ,c,th l'-.!s CO!'l~on, J.mison. During an argument nth a 
d·~~ t.~~ n!"e erlct.sd but the disputa continued on the out.aide. The 
a.~1..!S·:d i~si$ted U?('n N~1rntJ. to tha inside o! the ca!• to finish hi.s 
~e::- a::td ~ o~tab a r~ h• ha-i given u, a nitNss and the doo~ re- , 
.f'.1.s.:d t◊ ;-e~-!t h.!: to do so. .A.t t.':is point the deceaa.d came out o! 
~e CQO!' r:f' t.':t c-1.!'e anJ. asked t..'le a~cused it he want«d •to make s~.,_ 
t:"""'.3: o! tt• t~ ~.i~'\ tha sceused rerlittd "no11 and again ~,ntad t.i.at 
t~ '1'R'!!!.J....~ t!"L"lg hl:il hh r~. Ths,!'eupon t.'11 deceased hit th• accused 
~◊ the.:?. d.-e11 a knifa rot 'O.t Us p.x,ket, O}-'dn~d it and 1tab~d th• cl.a-
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ceased once. After.doing so, he crossed the street still holding the 
knife exposed until he was· apprehended by the military police and the 
knife was taken from him. When asked um.at was your reason for stab-
bing this man11

, he· answered: "Iv reason for stabbing, because he hit 
me first11 • This statement, after another proper warning as to· his rights 
11&s signed by the accused and sworn to before Captain Wade H. Heaton, · 

· C.M.P., on 10 May 1944 {R. 95; Pros. Ex. K).. . · 

. At about 3 p.m. on 9 May 1944 an ambulance driver of' the Hono
lulu City and County Emergency Hospital took the deceased from the spot 
'Where he found him lying in the s.t,reet to the hospital and delivered him 
to Dr. Richard K. C1m.n, Assistant City and County physician at the hospital 
{R. ?, 8). Dr. Clm.n made an immediate examination of the deceased and 
found him dead. There were two significant llOunda upon the body. One 
was in the front of the left chest just beneath the collar bone. It 
measured 9 cm. in length and 3½ cm.1nwidtb. On the left _lateral chest, 

. between the seventh and eighth ribs at a point marked by a line running 
fr9m the front of the annpit was another wound ?½ cm. in length and 2 cm. 
in width. The 110unds were gaping and the edges thereof were sharp. The 
first wound entered the chest cavity and severed the first rib on the 
left side. The surface of the upper lobe of' the left lung was nicked 

. and the left carotid artery was severed a short distance from the aorta. 
He found about 800 cc of blood in· the left chest cavity and the left lung 

. was completely collapsed. The cause of death was given as extensive 
hemorrhage in the left chest cavity due to the severance of the carotid 
artery and also the collapse of the left lung {R. 8-12). Dr. Clm,n per
f.ormed an autdpsy and the report and the death certificate were admitted 
in evidence {R. ll; Pros. Exs. A, B). . 

On 9 May 1944, at some time after .3 p.m. certam photographs 
· were taken and these lfere admitted in evidence as Prosecution Exhibits C 

(the deceased), H (Tiger Inn and Street) and I (automobile) (R. 15-19). 
Two . maps or diagrams, one of the street on which Tiger Innis located 
and one of the interior of Tiger Inn were admitted in evidence (R. 14; 
Pros. Bxs. F, ·a). . 

4. The accused, hav:illg been advised of his rights to testify, make 
. an unsworn statement or remain. silent, elected to remain silent. ' 

. · ;~ . There· is overwhelming proof by the prosecution that the accused 
did, on 9 May- 1944, strike Samuel Pakuai, the dece:i.sed, 'W:i.th an open · 
knife inflicting wounds sufficiently grievous to cause his death within a 
short time thereafter. Numerous witnesses are in accord on this fact 
including Janison, the companion ot .the accused, and the accused himself 
admitted: assaulting the deceased in the manner and at the time am place 

. alleged. 

It is not contended by the defense, either by the nature o.f' the 
evidence adduced or in argument to the court, that the blows were delivered 
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in self-defense, nor could such a defense be successfully maintained in , 
the light of all the evidence. Even though there had been a quarrel be
tween the accused and the deceased during which the deceased advanced upon 
the accused and gavt? him cause to fear great bodily harm or death at 
his hands, he carmot be heard to justify his resort to the necessi't.'r of 
,killing his assailant unless he had retreated as far as he could safely 
go. 

The rule that to excuse a killing on the ground o.r self defense 
upon a sudden af'fray, the kil1ing must have been believed on reasonable 
erounds by the person ·doing the killing to be imminent and necessary 
to save, his life or the lives of those whom he was then bound to pro
tect or to prevent great bodily harm to himself or· them (par. 14~ MmiL 
1928) is qualified by the important principle that, before _the as
saulted person may take life in.defense of his own he must have re
treated as far as he safely can. This connnon law doctrine requires . 
that a person, when attacked by another by whatever means, except when 
·in his own home, must give ground, or, as it is often stated 11retreat to 
the ,va.1111 , if practicable, before taking the life_ of his assailant. 
So long as a safe avenue is open to him he must take that means of•~
cape. "The wall" is presumed to be reached whenever retreat cannot be 
further continued without probable death· and when the only apparent·
means of es:cape is to1 attack the pursuer, though it need not be attempted 
when the attack is so .fierce that the assailed, by retreating, will. 
apparently expose himself to death. (Wharton's Criminal-Law, 12th 
Edition, Sec. 616; CM 237641 Brackins, 24 B.R. 71). · 

In this case there -was no showing of any circumstances from which 
. the right to slay in self defense may be ·justified. The accused was 
armed with an open knife and although one witness (his companion~ Jami
son) testified that the deceased had first struck the accused no 'Witness 
saw the deceased armed :ffith any weapon of any kind. G:ra.nting that the 
deceased made further advances tomrd the ~ccused in an angry manner, he 
,vas then unarmed and could occasion no fear of death or great bodily harm 

- to any reasonable person standing in the accused's place. Had the ac-
. cused been unarmed the worst that could reasonably have been feared was 

mutual combat. But, being armed with a knife., the accused had the · 
advantage and -in such a situation could not conceivab]J have been imperil
led so as to justify' the killing of his assailant without .retreating as 
:far as ~e could safely go without resorting to the homicide. The_ quarrel 
was in the open street and the evidence shqws clear avenues of escape 
in three directions. Instead of retreating, h01'l8ver, the reco·rd dis
closes that the accused advanced and struck the fatal blow. 

It ns, however, earnest]J contended ~t the. offense ·committed· 
by the accused is manslaughtttr and not murder and to resolve-this.matter. 
requires an examination o:f the law and of all the testimony- regarding 
the facts and circumstances ~ro~ding the, accused and the deceased at 
or short]J prior to the homicide. ·· 
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According to the Manual £or Courts-l,18.rtial murder is ·the unlaw-
, .tu.l killing of a human being with malice aforethought. "Unlawful• means 
without leg,1 justification or excuse. A. homicide done in the proper 

. performance of a legal duty is justifiable and one which is the result of 
an accident or misadventure in doing a lawful act in a lawful manner, or -
,mi.ch is done in self defense on a sudden affray, is excusa~le (Par. 148!.,, 
1£)( l:928). Certainly the· homicide in the instant case was not lega~ 
justifiable and it has been shown above that it 11as not legally excusable. . .. 

The question then remaining is the determination of whether 
the element of malice aforethought :i,a present for it not., the crime is man-
slaughter only' (par. 149, MCM 1928). . · 

' . ( 

· Malice does not necessarily mean hatred or personal ill-will to- . 
ward the person killed, nor an acmal intent to take his life, or even to 
take anyone's life•. The use of the word aforethought does not mean that· 
the malice must exist for any particular time before the commission of 
the act, or that the intention to kill must have previously existed. It 
is sufficient that it exist at the time the act is committed (Clark). · 

lalice aforethought may exist when the act is unpremeditated. 
It may mean any- one. or more of the ·rollolling states of mind preceding or 
coexisting with the act or ondssion by which death is caused; (1) m. · in
tention to cause the death or., or grievous bodil;y harm to any- person, 
whether such person is the person_acmally killed or not (except l'lhen 
death is inflicted in the heat of a sudden passion caused by adequate 
provocation); or (2) knoldedge that the act which causes death will 
probably cause the death or a grievous bodily harm to, any person., whether 
such person is the person acmally killed or not, altheugh such lmowledge 
is accompanied by indifference whether death or grievous bodily harm is 
caused or not or by a 'Wish.that it may no~ be caused ••• (par. 148a., 

-l&Th{ 1928). . . 

As above stated, when the element of malice aforethought is 
missing the offense can be of no higher grade than manslaughter and man
slaughter is either voluntary or involuntary. Where the act causing the 
death is committe~..in the heat of sudden passion caused by provocation 
it is voluntary. When., however., ·a homicide is unintentionally .caused 
in the commission of an unlaw.f'ul act not amounting to a felony, nor likel;y 
to endanger life; or by culpable negligence in performing a lawful act., 
or in performing an act required b:, law, it is deemed involuntary (par. 149!.., 
:MOM 1928). . , 

Obviously, there is nothing.in this case l'lhich requires inquiry' 
into whether., it the offense was manelaughter, it was of an involuntaq 
character. The crime is either murder or voluntary manslaughter depend
ing upon the malice or lack or malice which distinguishes the two. The 
law does, however, recognize the fact that a man may be.. provoked to such 
an extent that in the heat of sudden passion, caused by the provocation., 
and not from malice, he may strike a blow before ha has had time to control 
himself., and therefore does 1;1.ot, in such a case, punish him as severely a~ 
if he were'guilty of a deliberate homicide. 
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In vol.untary manslaughter the provocation must be such as the 
law deems adequate· to excite uncontrallable passion in the mind of a rea
sonable man; the act must be .committed under and because of the passion, 
and the provocation must not be sought Qr induced as excuse· £or killing 
or doing bodily harm. The killing may be manslaughter only, even if' 
intentional, but -vlhere sufficient cooling time elapses between the pro
vocation and the blow the killing is nmrder, even if the passion persists~ · 
Assault and battery in:tlicting actual bodily harm is one instance of 
adequate provocation and if the person so assaulted kills the offender 
in a heat of a sudden passion caused by the act, manslaughter only has 

· been camnitted (par. 1491:., MGM 1928). 

Briefly surmnarizing the uncontradicted facts which are clearly 
established by the evidence it appears. that the accused and his com
panion, Jamison, visited a small drinking establishment in the early . 

. afternoon of 9·May 1944. 'l'he capacity of, the cafe in proportion to its 
patronage required that persons seeking admission were often obliged to 
stand in line outside and await their turn•. Such was the situation at the 
time when the homicide occurred. To regulate the flow of traffic 'the es
tablishment employed a bouncer by the name of Abe. The accused had gained 

· admission and had obtained a seat where he was drinld,ng beer when Jani.;. 
son, who was still in line on the outside, asked permission to go in to' 
visit the toilet. Meanwhile the accused had given a r:l.Jlg to one of the 
waitresses who took it behind the bar and placed it on a shell. As 
Jamison went through the cafe to the toilet the accused left his seat 
and followed hirn and as he did so. some other patron took his seat. When· 
they returned after a few minutes Abe informed them they 110Uld have'to go 
out and again stand in line to gain admission. An argument ensued during 
which Abe pushed the accused through the door to the sidewalk outside and 
they were followed by Jamison. A groupo:r patrons standing in line on the 
sidewalk and a merchant of the city mio -was sitting in his car parked by 
the curb mediately in front of the cafe entrance witnessed what happened 

. subsequently. The accused continued to protest his eviction explaining 
that he wanted to return and finish his beer and regain possession of the 
ring. he had given to the 'Waitress. Abe persis.ted in making them get · . 
into the line in order to return. At this point the deceased, a friend 
of Abe's, came forward and intervened between the accused and Abe. 
While some of the unbiased and disinterested witnesses saw the deceased 
lay hands on the accused, Jamison, the accused's companion, said that the 
deceased struck the accused with his i'ist·and as the accused reeled back 
to the auto parked at the curb, advanced upon him 'With arms banging down 
but nth fists doubled•. It is undisputed that the deceased was unanned 
and had nothing in his hands. There is evidence·tbat the. deceased, when 
he entered the dispute, asked the accused whether he· wanted 11 to make any
thing of it"• The weight of the evidence shows that, as the accused was 
backing upon the sidewalk after· being shoved out o:r the door by A.be, · and 
just as the deceased intervened, the accused reached ~to his pocket, · 
lfithdrew a knife, opened it, and raised it in a threatening manner; 

· that Abe and the deceased urged h1m to put the knife away, and that as · / 
the deceased moved forward, the accused advanced upon him and s~ck the 

· tatal blows. Arter doµig so the accused backed .slowly into ·the street, 
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still wieldinG the knife, then turned and crossed to the opposite side 
, where he was soon forcibly disarmed by military police. The deceased 

followed the accused into the street Ylhere he fell. 'l'b.ough removed 
shortly thereafter he died before reaching the hospital. 

Upon these facts rests the detem:ir..&tion of the degree of the 
homicide of vrhich the accused is admittedly guilty. 

• If the provocation induced by the dispute betlveen the deceased 
and the accused, was adequate to arouse an uncontrollable passion in a 
reasonable man the crime is manslaughter. Little is shown in the evidence 
from which it can be said that there was an argument bet-rreen the deceased 
and the accused. The disaereement lay between Abe, the official doorman 
at the cafe, and the accused and had continued for some t:1me. Abe had for
cibly shoved the accused out of the door and was apparently cautioning 
the accused to put down his knife when the deceased, a gratuitous inter
venor, came to Abe's assistance and advanced toviard the accused presum-
ably to disarm him. 'l'here lfflre no words between them other than the question 
whether the accused wished to "make aeything" of the deeeased 1s inter
ference. 1he deceased was unarmed and all who witnessed the affair, ex-
cept Jamison, testified that he did not strike the accused. This was 
not an instance of mutual combat., and no opprobrious ,·rords., epithets or 
gestures were directed against the accused. Even though it were admitted 
that the deceased had laid restraining hands upon the accused.,the evioance 
is clear that no blows were struck or threatened until the fatal stab -was 
inflicted. 

Under such circumstances the court was fully -warranted in finding 
that there was not such adequate provocati'on of the accused as could have 
given rise to an uncontrollable passion in the heat of which he stabbed 
the de ceased. 

•In any- case ,mere the provocation ••• is not excessive, as 
where • • • the person is assailed but not seriously • • • the ln will 
in general.hold the killing·to be not manslaughter but murder" (Winthrop, 
Military I.aw and Precedents, 2nd ed., rev., p. 675). 

Reverting again to the consideration of that element which dis
tinguishes murder from manslaughterf malice is presumed from the use o:t' 
a deadly weapon (par, W, ~M 1928), and a dea~ weapon ia arr, in
strument which, according to the manner 1n which it is used, is calculated 
or like]J' to produce death or great bo~ harm. 

The?'e can be no question that the la:dfe with which the homicide 
was committed 1n this case was a dea~ weapon when viewed in the light 
ot the manner in which it was used, the nature of the wounds inflicted, 
&114 the consequences thereof. Since the use ot the word "aforethought• 
does not mean that the malice must erlat for azv particnµar time be:t'ore 
the commission of the act or that the intention to kill must have preTious)J' 
existed, it is sufficient that it extst at the time the act ia committed. 
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iJ}1ile nalice aforethou:;ht m2.y ex:..st wl1::n the act is unpremeditated, 
the facts and circu1nstances of this case leave little room for doubt 
tnat there was premeditation. While bacldng away from the scene of the 
argument and at a time when no one threatened him with any danger the 
·accused reached in his pocket, withdraw a knife, opened it and brandished 
it in a r.1enacing manner. This is sufficient evidence of prer-iedi t..'1tion. 
It therefore follows that the offense was committed ~vith malice afore
thought which.presumption is amply supported by the nature of the weapon, 
the use to w:i.ich it was put 2.nd the fatality of the wounds resulting from 
such use. In the light of all the evidence, including the accused's 
volunt::ry Y:ritten swte:nent, all of the essential elements of nru.rder are 
clearly and convincingly established. 

6. Upon receipt of the record of trial the reviewing authority
returned it to the President of the court on 27 July 1944 for reconsid
eration of the sentence of the court. This action was justified under 
the policy outlined in letter, War Department, Office of The Judge 
Advocate General, dated 12 April 1943, Subject: "Action on sentences 
requiring confirmation under .P.rticle of ifar 4811 , vih.ich provides in pa.rt: 

11 It is, accordi:igly, suggested that a reviewing authority 
confronted with a sentence to dcath or dismissal -vrhich he deems 
too severe and unwarranted consider the advisability of returning 
the record of trial to the court for reconsideration in revision 
proceedings 1ri.thin the limitations prescribed by Article of 11ar 
40, and in accordance nith paragraph 87k?., page 75 of the I.fanual 
for Courts-I:!artial, 1928. 11 

On 3 August 1944 the court reconvened .ursuant to the instructions of the 
reviewing authority. All the members o." the court, and the personnel of 
the prosecution vm.o w2re present at the close of the previous session in 
this case ·w-ere present and Y:ere reminded that they -:rere still under 
oath. The trial judge advocate read tp the court the indorsement of 
the reviewing authority returning the record and directing the recon
vening. The record discloses that at such reconvened session the fol
lowing proceedings w-ere had: 

"The court upon convening in execl'tive sec:sion, taking into 
consideration letter from the Department Commander, Head
quarters Hawaiian Departl".1ent, dated 22 July 1944, and letter 
from Office of The Judge Advocate General, Anny Service Forces, 
Washington, dated April 12, 1943, SPJGJ 1943/4957, has reconsid
~red the sentence adjudged by this court on 28 June 1944. 

"This court upon secret, written ballot, all members 
present at the time the vote was t-1ken concurring, upholds its 
original sentence, to wit: 

"To be hanged by the neck until dead. 11 

7. In his action, the reviewing authority recommends that the 
cori.finning 2uthority corrmmte the s,:ntence to life imprisonment. 

-:-- 10 -
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8. The accused was 30 years and 5 months of age at the time of the 

commission of the offense. He was inducted on 28 May 1942 at ~ii:man, 
Mississippi an~ has had no prior service. 

9. 'l'he court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused. were canmitted during 
.the· trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to war
rant confinnation of the sentence. A sentence of death or :imprisonment for 
life is mandatory upon conviction of a violation of Article of l:'lar 92. 

Judge Advocate. 

-'~--~..../?_.---~-----~---------, Judge Advocate. 

; 

- ll .• 
/ 



(266) 

SPJGQ 
c~~ 261439 

1st Ind. 

·,rar Depa.:'t."llent, J.A.G.o., 2, S£P 1944- 'l'o the Secretary of -v;ar.
9 

1. Herewith trans:dtted for the action of the President are 
the record of trial and the opinion of the Board of };,eview in the 
case of Private Sylvester Smith (34278037), 292d Port Company, 504th 
Port :aattalion. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation of the sentence. The re
viewing authority recommends that the sentence be confirmed but 
commuted to life imprisonment. I concur in his recom,"llendation, and 
recom:nend that the sentence be confirmed 'but commuted to dishonorable 
discharge, forfsiture of all pay and allowances due or to become due, 
and confine~ent at hara labor for the term of accused's natural life~ 
I further recommend that the United ~tates Penitentiary, I.Tclieil Island, 
Washington, be designated as the place of confirrement. 

3~ Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form cf Ex
ecutive action designed to carry into effect the above recommendation, 
should such action meet with approval. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General ♦-
3 Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for sig. Sf.I. 
Incl 3 - Form of action. 

(Sentence oonf'imed but COlll!lllted to dishonorable discharge total 
torfeiture1, and confinement tor lite. G.C.K.O. 630, 21 Nov 1944) 
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(267)In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGQ 
CM 261505 I 8 SEP 19.U 

UNITED STATES ) AR.ViY Aih FORCES EASTERN 
) FLYING TRAINING CO: '.MAND 

v. ) 
) Trial by G.C.H., convened 

First Lieutenant ZERA W. ) at Greenville Army Air 
ALLEN (0-565618)., Air . ) Field, Greenville, Miss
Corps. ) issippi., 30 June 191+4. 

) Dismissal. 

OPINION of the BOARD OF REVIE\Y 
GAMBRELL., FREDERICK and ANDERSON., Judge Advocates 

1. The record of trial in the case of the officer named above· has 
been examined by the Board of Review and the Board submits this., its 
opinion, to 'l'he Judge Advocate General. 

2. The accused. y,as tried upon the following Charges and Speci
fications, 

· CHARGE I: Violation of the 94th Article of war. 

·Specification lr In that· First Lieutenant Zera w. Alie~, Air 
Corps, AAF Pilot School (Basic), Greenville.Army Air 

. Field, Greenville., Mississippi., did,· at AAF Pilot School 
.. (Basic)., Greenville Army Air Field,. G~een-1.lle, Mif!sissippi., 

on or about 26 March 191+4· feloniously take; steal, and carry . 
away ten gallons of gasoline., of the val~ of about $1.05, 
property of. the United States, furnishe~ and intended for the 
military service ~hereof.. · 

Specification 2: In that First Lieutenant Zera w. Allen., . 
· Air Corps., AAF Pilot School (Basic), Greeaville Array Air 

Field, Greenville, Mississippi.,· did,. at Cleveland, Miss- . 
. issippi., on or about 19 December 1943, knowingly and 
willfully apply to his own use and benefit one automobile 
tire of the value ot about $10.73, property of the United 
.States, furnished and intended for the military service 
thereof. · · 
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I 
CHARG~ II; Violation of the 96th Article oi' ·:rar. 

Specification l; In ti-3.t First Lieutenant Zera -W. Allen, Air 
Corps, AA.F Pilot School (Basic), Greenville Anny Air Field, 
Greenville-;·· Mississippi, did, at w~ Pilot School (Basic), 
Greenville a:n.:' Air Field, Greenville, ~.ti.ssissippi, cm or 
about 15 February 1944, vrrongfully permit Benjamin G. Gresham 
and Joe Rae Allen, who were then civUian empl.oyees oi' the 
United States under the superivision of said Ffrst Lieutenant 
Zera Yi. Allen, air Corps, to work on the repair of the per
sonal automobile of said First Lieutenant Zera ·;i·. lllen, Air 
Corps, at times when said civilian e.1:1ployees were on duty 
and for which they were· paid by the United States. 

He pleaded not guilty to and ,vas found guilty of all the Charges and 
Specifications. No·evidence of previous ccnviction vas introduced at 
the trial. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. . 1 • 

J. The pertinent evidence for the prosecution, briefly summarized, 
is as follows, 

Cl:arge I, Specification 1: 

The accused was Supply Officer at the sub-depot, Greenville ArfJ'IY' 
Air Base, Greenville, Mississippi (R. 20, 22). 

On 26 1rarch 1%4 Berty Owens IicCool, a civilian, was an duty at 
the pump house of the aircraft filling station at said depot (R. 10, 12).· 
Both canrnercial and aircraft gas were kept in the pump house (R. 10). 
McCool testified that at 10 o'clock a.m. the accused went to the pump, 
took a five-gallon, red; G.I~ can and filled it w:tth gas__ (R. 10, 13). 
Officers were authorized to obtain gas by presenting a Fot-m 81 or a -
slip signed by 11Mljor Jones" (R. 11, 12), but on this occasion, although 
McCool had the keys to the pump, the accused helped hiniself, -the pump 
being unlocked, and McCool did not require him to show any authorization 
to get gas (R. 10, 13, 14, 16), because, as Supply Officer, McCool 
11 ima.gined II he had authority to sign Fonn 81 (R. 20). The accused then 
took the· can "toward the warehouse" in ,which his office was located 
without having ma.de any statement regarding the gasoline (R. 13). At· 
about 1130 p.m. McCool, on 9rder from .the accused, took five gallons of 
87 octane gas 11to the -wa.rehouse11 and without any con-versa.tion with the 
accused regarding it, left it there (R. 11, 13, 15, 18). HcCool did not 
know what the accused did with this gasoline (R. 19). McCool was then 
interr~gated as foll<YITSJ · 

Q. 11 At anytime that day did you see Lt. Allen again? 11 

A. 11No, sir. I don't think I did. I wouldn1 t swear that I did •• 11 

Q. 111lid you see Lt. Allen around his car?" 
A. 11Yes, Sir, I saw hi.-rn when he left." 

---"2 -
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Q. 111iJhat kind of a car was that? 11 

A. 21A 19Y/ Chevrolet.• 
\. 

Q. •What was he.doing around his car?• 

A. •I saw him whe·n it looked like he might be pouring 
some gas in it.• 

Q. •nhat did he have it in?• 

A. uA red can.• 

Q. •Is that the same_ type of can he got the commercial gas in?• 

A. •Yes, sir.• (R. 12) 

On cross examination the witness stat3d that he saw the accused pour 
gasoline into the automobile 21 a little while before he left• which he 
estimated to be approximately 3:30 p.m. (R. 14). · He also admitted that he 
had assisted the accused to pour at least some o~ the gasoline which the 

- accused had taken at the pump into •a truck• (R. 15) from the same can 
· which the accused had carried to the warehouse; that._the accused filled the 

can again "when he went to leave,• and that he had no idea how much of 
the originaJ. contents ·of the can the accused poured into the truck but 
thought it was •about l gallon• (R. 16). 

:McCool admitted making a sworn statement (R. 16; Eic. A), but ac- . 
knowledged that there were errors in it, particularly the po~tions stating 
that he had carried the first can to the warehouse; that there had been!!£ 
conversation between him and the accused; and that he then saw the accused 
pour gas into the car at two o'clock p.m. after which he returned for the 
octane gas (P.. 17). When asked: •Do you tell the court that he poured the 
gas into his car?•, he answered •No, Sir. 11 (R. 17); and •I don't know. That 
could have been changed. I couldn I t svrear to what happened after the can 
was gone. I was working•. That is something that I couldn't swear to. The 
can could have been changed. 1 'l'hat is a pretty hard qu~stion;• also: 1tNo, 

. I don1t kn.ow it as a fact• (R. 18). 

. He then testified that the only_ thing he knew about the matter was 
that the accused got some gas on 26_ March 1944; that he was present when 
the accused. poured same of that.gas into a truck•. Later in the day he ·saw 
the accused pour something out of a five gallon can into an automobile, 
after which the accused came over and directed him to get 5 gallons of 
high octane gas, which he did, delivering it to the warehouse although he 
had no knowledge of what the accused did with it (R. 18, 19). 

• Mrs. Estelle Turley, supervisor of Air Corps supply at the ac-
cused1s station, was on duty at the gasoline house on 26 March 1944 and 
while.working she got up, looked.out of the window at about 10 or-10:JO 

- J -
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o'clock a.m., and saw the accused £ill •a red gas can• at the gasoline 
pump in the presence oi' McCool (R. 22) • 

.--,.1!.,.. 

~ Charge I, S~cification 21 

On 19 December 1943, Rober~ R. Reid, a civilian, senior storekeeper, 
acting as warehouse supervisor on the sub-depot supply warehouse at 
Greenville Army All Field, was on duty there in charge of a unit of the 
Air Corps Supply (R. 23). At about 8:00 a.m. he received a call from the 
accused who told him that •he Wq.S in trouble. He had a blowout up at 
Cleveland and he wanted a couple of tires and tubes and to bring them to 
hi.ml' (R. 24, 25), so that he could return to the base (Ex. B). The wit
ness complied with the request, taking two tires and tubes along with 
him. He found the accused a mile beyond Cleveland where they mounted one 
tire •on the car• and later mounted •the other wheel on the car• (R. 24). 
When asked ■whose car was that he put it on?• the witness repliedz •I pre
sumed it was his {the accused's). He used it.• (R. 25). The tires be-
longed to •Air Corps Supply■ (R. 24, 25) and the sub-depot cormnander testified 
that the tires on hand in the depot were to be issued only· to govermnent 
vehicles (R.9). ·No one could get tires without the knowledge of Mr. Reid, 
who was aircraft supervisor (R. 26)., but he had ne> record of any •kind to 
show that he bad taken the tires from the sub-depot when he took them to 
Cleveland (R. 36). Raid did, however., report to a •Mr. Ham•., chief clerk 
at the sub-depot (Ex. B)., explained his proposed trip to help the accused 
in Cleveland, and received his approval (R. 36). The car in question was 
a green, 1937 Chevro1et, two door sedan (R; 25). 'l'he tires "were returned 
by Lt. Allen personally 1n abou.t two -or three days• (R. 26). 

On cross-examination, Raid stated that, although he had signed a sworn 
statement-on 18 May 1944 1n·1'ilich he said that these events occurred on 
J..9 December 1943, this was incorrect and tha~ •It was the fall of the ye_ar, 
somewhere in August or September• (R. 26-28, 36; Ex. B). Upon being re
cal.led later, Reid testified that he had., since first testifying, found 
the trip ticket covering this occasion and that the date shown thereon 
was Z/ September 1943 (R. 33). He explained the discrepancy between this 

·date and the one he had given in his statement under oath on 18 May 1944 
by saying that the investigating officer had told him he thought 19 December 
1943 was the date when he (Reid) had told him he did not remember (R. 34) • 

• 
Charge II and Specification. 

Benjamin B. Gresham, a civilian employed by the government at the 
sub-depot at Greenville Army Air Field, testifi~d that while he was 6n 
night duty hauling gasoline on the night of 15.February 1944,· the accused 
asked him to perform. certain work on his (the accused's) car Ii The ·a.ccu~edi s 
brother, also employed by the government and on duty- as a .truck drivar 
at the time, helped in the work which consisted of taking off.the cylinder 

•head and making •quite a few adjustments• (R. 29, Jl)~ ,The time consumed-. 
was· three or four hours on both that and the succeeding night, and the 
men used government tools in doing·the work. Major Orlando. Sisler, 
Supervisor of-Maintenance at the Greenville .Army Air Field and Sub-Depot 

-4-
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Collllllander prior to 14 February 1944 testified that he had, prior to that 
date, issued several verbal and written orders forbidding civilians 
from doing any personal work for officers during duty hours and these 
orders had not subsequently been rescinded insofar as he knew (R. 9). 
Each received his monthly pay check !rem the government and received no 

· remuneration from the accused (R. JO., 31). ·· ·. · 

4. Al though there is no reference to the accused I s election -in 
the original. record it does appear in the record of the first revision 
proceedings on 19 July 1944 that, when the President announced •the 
defense counsel made no statement as to what the accused desired•., 
defense counsel replied: •The accused desires to remain silent-. ; 

5. The '·testimony for the prosecution was set forth in greater length 
than is usual in order that the vague., indefinite and contradictory evidence 
of the witnesses as to the offenses alleged in Specilications land 2 of 
Charge I would be readily apparent. · 

In order to support the finding of guilty as to the larceny of the ten 
gallons of gasoline alleged in Specification 1., it was incumbent.upon the 
prosecution to prove, beyond reasonable doubt., that the accused did take the 
gasoline and carry it away with the intent to permanently deprive the United 
States of the same. All that is shown is that the accused filled a !ive
gallon, red can at the gasoline pump at the sub-depot of the Supply Base 
at Greenville Anrry- Air Field and then, with the assistance of the attendant 
put some of it in •a truck• after which the can was refilled by the accused 
and taken by him t'o a warehouse where he had his office. Later jle was seen 
by the attendant ■when it looked like he might be pouring some gas• ·out of 
a red can into a 1937 Chevrolet. As to this., however., the attendant speci
fically said he •couldn't swear• and did not •lmow it as a fact•. Later., 
the attendant was directed by the accused to take some high octane gas 
to the warehouse which he did. What became of the gas after delivery to 
the warehouse., the attendant did not know and itis nowhere sho,m. 

. The prosecution thus failed to establish beyond reasonable doubt the 
taking., the carrying away, .or the intent to permanently deprive the right-· 
ful owner of the gas which he is accused of s·tealing. Mere speculatipn. 
as to guilt is not equivalent to a reasonable deduction fran circumstantial 
evidence clearly established and cannot support the finding as to Speci-
fication l. • ' 

Specification 2 of Charge I is laid under Article of War 94., and al
leges that the •accused did knowingly and willfully apply to his own use and 
benefit one automobile tire ••• property of the United State~ ••••. 

"Misapplication is where such pUipose is for the-party's own use and 
benefit• and prqof thereof is an essential element of the offense charged 
and must be sham to sustain a finding of guilty (Par. 150, 1; MC}!( 1928., 
p. 184). . 

- 5 -
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Again there is a paucity of testimony in the prosecution's case and 
· there is no evici.ence from which it can reasonably be inferred that the ac
cused did, at the time and under the circumstances alleged, knowingly 
and willfully apply government tires to his own use. It is nowhere ap-. 
parent that the automobile driven by the accused at the time he was in 
trouble was his automobile, or, if it was, that he was not using it in 
the service of the government at that time. For all the record shows 
the green Chevrolet, two door sedan may have been an official car belong
ing to the United States and in government service. It is common know
ledge that a great many gree~, two door Chevrolet sedans are in the 
military service as staff cars, and .'Nith no more e_vici.ence than appears· in this 
record, it is just as reasonable to assume that the car in question was a 
government car as it was for the court to find, as a fact, and from such 
uncertain proof, that it was a private vehicle being used for the accused's 
own use or benefit. The Air Corps supervisor, who received the call for 
assistance from the accused, apparently took the tires to him without 
question., and without making any official: record of taking them from Air 
Corps supply stock and he also received the approval of the Chief Clerk be
fore talcing the tires to the accused. '1'hese facts seem to indicate 
that the situation justified assistance to the accused from the Supply 
Base., under the ·circumstances, and were so interpreted by those in charge 
of the tires. It is noted that there was no investigation of the matter 
until almost eight months after it occurred, and then only in connection 
with six other purported offenses, four of which ware later deleted from 
tbe charge sheet. In the proof offered in support of this Specification, 
there is as much vagueness and contradiction as in that adduced in proof 
of the first, and it cannot be said that the material element of mis
application within the meaning of Article of 1'ia:r 94 has been shown beyond 
reasonable doubt. The Specification of Charge II alleges that the accused 
·wrongfully permitted Benjamin G. (sic) Gresham and John Rae Allen, two 
civilian employees of the United States, to work on the repair of his 

. personal automobile during their duty hours. Although there is sufficient 
evidence to show that Gresham (whose middle initial is •B• according to the 
testimony) did the work as alleged,. there is no mention of John Rae Allen 
at any place in t~e evidence. It was shown that a •brother• of the accused 
8 worked with• Gresham and was 3 on duty toou but this is not sufficient to 
connect John Rae Allen, or the •brother• of the accused, with the speci
fic allegations contained in the Specification. The record of trial is1 
therefore, legally insufficient to support the finding of guilt on this 
Specification insofar as the accused's employment of John Rae Allen is 
concerned but legally sufficient to support the finding as to the wrong
ful employment of Gresham. Such conduct is to the prejudice of good order 
and military discipline and constitutes a violation of Article of War 96. 

6. The reviewing authority on 29 July 1944 again returned the record 
of trial for revision and also a reconsideration of the sentence imposed. 
Upon·reconsideration in revision proceedings on 2 August 1944 the court 
adhered to the original sentence. · 

- b -
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· 7. Records of the war. Department disclose that the accused was born in 

I Clinton, Kentucky, and is 32 years and 4 .months of age. He. was graduated 
fro.n High School in 1929 after which he engaged in farming for himself. 
He served as mess officer in a c.c.c. estabiishment !or a period-of one 
year. On 16 October 1940 he enlisted in -the Army and on from l February 
1941 to 16 September 1942 served as a photostat operator and printer with the 
4th Air Force. Therea.£1.En- he attended ·an ilr Forces Officer Candidate 
School at Miami Beach, Florida ando'on9 December 1942 was commissioned 
a second·lieutenant, A:rmy of the United States.and assigned for duty with 
Headquarters, 2nd A.S.A.C., Fort Worth, Texas. On 21 October 1943 he was 
promoted to first lieutenant. He is :iiot married•. · -

8. The court was legally constituted. Except as noted no errors injuri
ously a.i'fecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally insufftcient-to sustain the findings 
of guilty of Specifications land 2 of Charge•I·and of Charge I, and is 
legally sufficient to sustain only so much ot'the finqings ·or guilty of 
the Specification of Charge II, and of Charge'.II as find that the accused 
did, at the time and place and under the circumstances alleged, "Wrong-
fully permit Benjamin B. Gresham, a civilian employed by the United States, 
to work upon the repair of the accused's personal automobile and is legally 
sufficient to support the sentence and to warrant confirmation thereof. A 
sentence of dismissal is authorized upon conviction of a violation of 
Article of War 96. 

{..,,t,//2,K /t .La/2 U'4_ Judge Advocate. 

l , Judge Advocate.di . . , 

.,9J- (2 ~ , Judge Advocate, 

- 7 - . , 
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1st Ind. 

,ar Department, J •.a..G.o., - To the Secretary of Wa1·. ,
26 S£P IS44 

1. Herewith transmitted for the action of the !'resident are 
the record of trial and the opinion of the Boord of Review in the 
case oi' first Lieutenant Zera 'if. Allen (0-565618), Air Corps. 

2. i c,:ncur in the opinion of the Boa.rd of Review that the 
record of trial is legally insufficient to sustain the findings of 
guilty of Specifications 1 and. 2 of Charge I, and of Charge I, and~ 
is legally sufficient to susta:in only so much of the f:indings of 
guilty of the Specification of Charge II and of Charge II as find 
that the accused did, at the ti.me and pl9.ce and under the circumstances 
alleged, wrongfully pumit Benjam:in B. Gresham, a. civllian employed 
by the United States to work upon the repair of the accused I s personal 
automobile, and is legally su1'fic:Leilt to support the sentence and to 
warrant confirmation of the sentence. I recommend that the f:indin,ss 
oi' L~ilty of Specifications 1 and 2 of Charge I, and of Cl~nge I, be 
disappr:oved and that 01.ly so much of the findini-::ri of guilty,· of the 
Specification of' Charge II, and of Charge II, be approved as find .that 
the acct~sed did, at the time and pla.ce ard uno er the circumstances 
alleged, wrongfully..p8rmit Benj:l.-n.in B. Gresham, a civilian e,nµlo~,;ed 
by the ;Jnited St:,i:tes, t0 work 1.1pon tl1e repairs of the accused I s. per
son:11 autom:,bile. The record of trial shows tllat t.l'J.e reviewing 
authorit? returned the record to t.1-ie court for reconsideration of t:ne 
sentence oi dismissal imposed becaus~ of its severity but that the 
court adhered to the sentence.· r reco:,1.nend that t.>ie sentence be con
firned but, beca,-1se of tne ro:prcssed opinion of t11e reviewinz authority 
and the disapprovals herein recommended, that it be commuted to a 
rer)rirnand, and that the .sentfmce, as thus modified., be carried into 
execution. 

3. Inclosed are a drs.ft of a letter for yo~1r signature, transmit~ 
tint; the record of trial to the President for his action, and a form 
of· Executive ~1 ction designed to carry the above recom:nendation into 
etfect, should such ~ction meet with approval. 

~-

Myron C. _Cramer, 
Major General, 

3 fuels. The Judge Advocate General. 
1 - Record of trial 
2 - ::t. ltr. for sig. s/:I 
3 - For,n o::· action 

(Findings disapproved in part in accordance with recolllm!9:rxiation 
. of The Judge Advocate General. Sentence confirmed but commuted 
to reprimand. o.c.v.o. 582, 25 Oct 1944) 
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WAR DEPAR'WENT 
Arrq Service Forces 

In the 0£1'1.ce or The Judge Advocate General 
Washington, D.c. 

SPJGN 
Cll 261510 

25 ,AUG 1944 

UNITED ST1TES ) ll CORPS 
) 

Te ) Trial by G.C.:M., convened at 
) Fort :McPherson, Georgia, S 

Private CLlRENCE E. ) August 1944. Dishonorable dis
ROBERSON (20443941), 812th 
Tank Destro7er·Battalion. 

) 
) 

charge and confinement tor ·: .. 
thirty- (.30) years. Penitent.iary'. 

REVIEW by the BOARD OF RSVIEW 
IJ:FSCCMB, sr.iras and GOLDEN, Judge AdTOcates 

- 1. The Board or Review bas examined the record o:t trial 1n the 
ease of the soldier named above. · 

2. The accused ·was tried upon the following Charges and Specil'i
cations 1 · . · 

CHil.GE Is Violation o£ the 61st Article ot War. 

Specification1 In that Private Clarence E. Roberson, Compan;y 
"B11 , 812th Tanlc Destroyer Battalion, did, 'Without pro
per leave, absent himself from. his organization at Fort 
Jackson, South Carolina, trom about l July 1944 to about 
18 July 1944. . . • 

CHARGE II: Violation o:t the 93rd Article of War. . . 
Specification la. In that Private Clarence E. Roberson, · 

Company •B" ~ 812th Tanlc Destroyer Battalion, did, -in 
DeKalb County, Georgia, on or near Dogwood Road; on 
or about 12 July 1944, 111.th intent to colIDDit a felony, 
to -wit, murder, commlt an assault upon Private William 
McArthur, 4478th Service Comnand Unit, Fort ~arson, 
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Georgia., by willfully and feloniously striking the 
said Private William McArthur and cutting and stabbing 
him, the said Private William McArthur., in the back., 
in the chest., and in the neck with a knife. 

Specification 2: In that Private Clarence E. Roberson., 
Company 11 B11 ., 812th Tank Destroyer Battalion, did., in 
DeKalb County., Georgia., on or near Dogwood Road., on 
or about 12 July 1944., by force and violence and by 
putting him in fear., feloniously take., steal and carry 
array from the presence of one Private William McArthur., 
4478th Service Command Unit, Fort McPherson., Georgia, 
a 1939 convertible Ford coupe., ·value of about five 
hun:ired dollars. ($500.00)., and from the person of said 
Private 'William :McArthur United States currency of a 
value of about sixty dollars ($60.00)., both being the 
property of said Private William McArthur. 

He pleaded not guilty to and was found guilty of,all Charges and Specifi
cations. He was sentenced to be dishonorably discharged the service., to 
forfeit all pay and allowances due or to become due., and to be confined 
at hard labor at such place as the reviewing authority might direct for a 
period of thirty years. The reviewing authority approved the sentence., 
designated the United States Penitentiary., Atlanta., Georgia., as ·the place 
of confinement and forwarded the record of trial for action under Article 
of War 5oi• 

J. The evidence for the prosecution shows that the accused absented 
himself without leave from his orgam.zation at Fort Jackson., South Caro-

- :Jina., on 1 July 1944 and that he was returned to military control on 18 
. July 1944 after apprehension by civil au_thorities on 16 July 1944 (R. 50., 

109., 150J Pros. Ex. 2). 

At about 1100 o'clock on 12 July 1944 near Warrenton, Georgia, 
Private William H. McArthur, who was returning to Fort McPherson., Georgia., 
in bis 1939 model Ford coupe, picked up the accused, who was "hitch-hiking• 
(R. 9). The accused directed Kc.Arthur over 11Dogwoo d Road" in DeKalb County., 
Georgia., as a 11short"!"Cut• to itlanta and after proceeding a short distance 
thereon suddenly stabbed McArthur over the h8&1't with a knife (R. 10-l2). 
McArthur jumped out of the car and attempted to run away but was pursued 
by the accused who, after overtaking him when he fell, again slashed him 
in the neck and dragged him about 25 yards into the brush where he beat 
and cut him unmercifully after robbing him of his wall.et containing about 
~o., his driver's license., his title certificate to the car and bis social 
security card (R. 14., 18, 19). Returning to the car., the accused started 
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to leave in it but noticing that McArthur had managed to get back 
to the road, he drove the car to McArthur and again dragged him into 
the brush where he stabbed him (Mc.Arthur) in the back, · again in the 
neck and cruelly beat and kicked him be.fore leaving him apparently 
for dead a second time and driving otf..in the car (R. 25, 26, 28). 

McArthur, bleeding profusely from his wounds, mi.raculously 
crawled back tc the road -where he was shortly found by several civilians 
who were driving by. The county authorities and medical assistance were 
summoned and he at first was hospitalized at Emory Hospital, Atlanta, 
Georgia,· in a.most serious condition (R. 43-45). Thereafter he was trans
ferred to the Station Hospital, Fort McPherson, Georgia, where treatment 
and his excellent ph;ysieal stamina prevented his death (R. 151-154). 
According to competent medical testimony both the neck and chest wounds 
could have caused death and appeared to have beeu. made by a sharp instru
ment (R. 155-161). 

' 
The accused was apprehended by civilian authorities on 16 July 

1944 while driving McArthur's car, which had a value of ~500 according 
to stipulated testimony, and had in his possession McArthur's wallet 
containing $60 in money, the driver I s license, ti.tle certificate and 
sociai security card above mentioned, all of.which were identified and 
admitted into evidence. (R. 53, 59, 66,,-67; Pros. Exs. 3-7, 9). The ac
cused after being apprised of his right· to speak or remain silent 
voluntarily returned to the scene of the· crime where he re-enacted the 
crime and thereafter executed a sworn confession llhich f'ul.1y corroborates 
McArthur's testimony and was admitted into evidence over t,he objection 
of the defense counsel (R. 63-87, lll-116, 90-110; Pros. Ex. 8). The 
accused, taking the stand .for the limited purpose of testifying con
cerning the manner in which the confession was secured, testified that 
ije pad not been warned of his constitutional rights and had been threatened 
nth physical. injury which caused him to give the confession (R. 120-128). 
This testimony was refuted by several. witnesses (Id. naxt supra) • 

.Although no issu_e of the accused's mental status was raised, 
it is considered not inappropriate to mention that attached to the record 
of trial is a report o:£ a medical board appointed pursuant to AR 600-SOO. 
It shows that the accused at all material ti.mes involved was able to 
distinguish right from wrong, to adhere to ~e righG and to intelligently 
cooperate in his defense (App. "B")• · 

4. The accused, after explanation of his rights as a witness, testi- , 
fied that, during the twenty-four h01irs immediately preceding his entrance 
into McArthur I s car, he had drunk almost two quarts of whiskey without 
eating, that be tcld McArthur that he, the accused, was •AlfQL11 and that ha 
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-t 
,teared McArthur, ,rho was an 11:MP•~ would turu him in and tbat these reasons 
~inted his acts rather than any felonious intent {R. 1701 172-173, 179). 
The remainder of his testimony clearly and concisely substantiates that _ 
of bis Y:Lct1m in_ all, material matters (R. 177-189)._ . 

- . . 
. .An officer, a phy'sician, testified-in response to a hypothetical 

question that a person consuming about _tour pints of' whiskey 'Within twenty
four hours 'Iii thout food- 1110uld be in a stupor and unable to f'orm any in
tent 1dlatsoever {R. 193-194). 

f.. The Specification, Charge I, alleges that the accused 'Without 
- proper leave absented hims9lf !rom his orga:m.zation at Fort Jackson,· South 

Carolina,; £ran about_ l July 1944 ~ about 18 July 1944. The elements of 
the offense of absence without lea"'9j which is violative of' Article of War 
61, and the proof required for conviction thereof, according to applicable 
authority, are as foll01rs: · 

. - •* * * (a) That the accused absented h:i.msel.t 
1 from bis commanci, * * *, station, or camp for a cer

tain period, as alleged, and (b) tllat such absence 
Y&s without authority from aeyone competent to give 
him leave• (MCY, 1928, par. 132) • -

. The ~secution•s evi.dence, consisting of' the mo.ming report 
of the accused's organization showing the unaut_horiied absence as alleged, 
ruJ.ly establishes bis commission of' the alleged offense which in e.f'f'ect 
was al.Bo admitted by him 1n bis own testimony. The evidence, therefore, 
beyonci a reasonable doubt amply warrants the _cour~' s findings of guilty 
of' Charge I and its Specification. 

6. Specification l, Charge II, all-ages that the accused at a desig
nated time and place 11:i.th intent to commit a feloey, to wit, murder, 
committed an assault upon Private William H. Ye.Arthur •by 11:l.llf'ully and 
feloniously striking" the said victim •and cutting and stabbing him" in 
the back, in the chest, and in the neck with a knife. The off'ense alleged 
is that of atte.pt to murder which is violative of Article of' War 93 and 
is defined as •aassault aggravated by the concurrence of' a speci:tic in-

- tent to murder~ (JICl(., 1928, 1491?). -

The prosecution's evidence conclusively sh01rs that the accused 
deliberately coDJllitted a brutal assault upon his victim 'Who was likewise 
his benefactor. A dangerous weapon, a knife, was repeatedly used and 
grievous wunds were :inflicted f'rom which a weaker person 110uld have 
succumbed. The attack was repeated, scoompanied by bl01rs and kicks and· 
the victim was dragged into the brush soma twenty-five yards b-om a lonely• • 
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road arxi twice lef't f'or dead. The nature of' the weapon used, the 
f'erocity of the assaults and the attempted disposition o! the intended 
victim's body, impel the conclusion that the accused ns intent upon 
murder. The accused, after apprehension, TOluntarily' re-enacted the 
crime upon its scene and llkeY.lse voluntarily executed a sworn con
fession thereof. His testim>ey that the confession was extorted .f'rom 
him was refuted by numerous witnesses and j.s wholly umrorthy' of belief. 
Furthermore, the corpus delicti of' the crime iras .full:r established by 
an abundance of other evidence llhich ,ras al.so substantiated by his own 
testiiooey. Consequently, eTen if the confession had been improperly se
cured, no error injuriously affecting his substantial rights was committed 
by its admission into evidence. The clear and ·detailed reeitat.ion of the 
entire episode by the accused in his own testimony- conclusiTel.y shows 

. · that he was not so drunk on the occasion 1n question that he did mt know 
'What he was doing. ill o! the evidence, therefore, ·beyond a reasonable 
doubt establishes the accused's guilt of' the offense as alleged and amply 
supports the court1 s findings of guilty of Charge II and the first Speci
fication thereunder. 

· 7. Specification 2, Charge II, alleges that the accuaed at a desig
nated ti.me and place "by force and violence and by' putti.Dg hi.a 1n fear, 
feloniousJ.T' took, stole and carried away bis named victiJIL's Ford coupe, 

· valued at $500, ·an:1 160 in money.· The offense alleged is that of' robbery 
which is "fiolative of' Article of War 95 and is defined as "the taking, 
'With intent to steal; ·of the personal property of another, :f'rom bis . 
person or. in hts presence, against his will by "fiolence or intimidation. 
(Clarie)" (:VCU, 1928, par.. l49t). . · 

. The prosecution's evidence conclusiTely' s'hows that th~ accused 
during hi1i br\l.tal assault took from bis victim a Yallet containing at 
least $60 in money· and various instruments of identification and t.bat 
he tbereatter left bis victilll near death am departe.d in his victilll's 
car. SeTera1 cays later he was apprehended in the same automobile and 
:the wallet, contail'ling thff monw and the identii"ying instruments, was 
found upon bis parson. This the accused adm1.ts in his om testimoey 
llhile paradoxic~ urging as a de.tense that the persqnal proper'ty was 
given to him by· h1.s victim as he ,ras fle~ .for his life. Such 
asserted defense is spunous. Jl1 the evidence, therefore, shows his 
guilt of the offense as alleged and amply supports the court's findings 
or guilty ~ Charge ll and the second SpeeU':1.cation thereunder• 

.. '· . : .· 

8. The accuaed is about 25,,-eara ~ age. He WH inducted at. 
Atlanta, Georgia, on 24. Fe'bruar7 1941.. Hi.s record sho,rs no prior. ser
vi~ except in the National Guardia llhich he ,ras enlisted on 12 January
194].. · .. . · . · .. · . . ·. . 
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9. The court was legally constituted. No errors injuriously' e.£
fecting the substantial rights of the accused were committed during the 
trial. In the opinion 0£ the Board 0£ Review the record of trial is 
legally sufficient to support the findings 0£ guilty of all Charges and 
Specifications am the sentence. · 

__(_On__Le_a_v__e..)_______,, Ju.dee .Advocate. 

~~ .x:f'~udit,..ldvocate. 

~.Jf:t:rc1,,••• Judge Advocate. 
, l 
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~ Service Forces 

In the 01.'fice ot The Judge.Advocate General (281)
Washington, D. c. 

SPJGH 
CM 261581 

18 SEP 1S44 
UNITED STATES ) CARIBBEAN WING 

AIR. TRANSPORT COMMAND 
v. Trial by G.C.M., convened at 

Morrison Field, West Palm 
First Lieutenant JAMES I Beach, Florida, 10 June 1944. 
THOMAS BENN (0-685515), Dismissal and total 1.'or!'eitures•. 
Air Corps. 

OPINION ot the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

· ·· 1. The Board of Review has examined the record or trial "in the 
ease of the 0£1.'icer named above and· submits this, its opinion, to The 
Judge Advocate General•. 

2. The accused was. tried upon the f'oUowing Charge. and Speciti• 
cation: 

CHARGE: Viola.tion or the 93rd Arti~le ot·War. 

Specificationa · In that First Lieutenant James Thomas Benn, 
Test Unit, Detachment IIZ'I, Headquarters J.ir Transport 
Command, Army- Air Base, Station #9, Caribbean Wing, Air 
Transport Commtµ1d, 36th Street Airport, lliami, Florida,; 
did, at or near Coral Gables, Florida, on or,about 
12 J4q 1944, with·intent to commit a !'elony, viz, rape, 

• commit an aasault upon Helen Grace Dallas by willf'ully 
· and feloniously' putting his hand over her mouth and by· 

~-~ 
.tearing her clothing while rorcibly' restraining herb~.· 

He pleaded not guilty to and was tound guilty or the Charge and Speciti• 
cation. . No evidence ot previous convictions wal!i -introduced. He was 
sentenced to be dismissed the service, to pay a f'ine ot $1,000 and to be 
,confined at hard labor tor tive years.- The reviewing authority approved 
onJ.T so much or the findings or guilty' ot the Charge and Specification as · 

-involves a finding or guilty' or wrong:f'uJJJ- and unlaw1.'\lll;r committing an 
assault and battery upon the person ot Helen Grace Dallas, at the time and · 
place alleged in violation of the 96th Article or War, approved only •o ·much 
ot the sentence aa provides tor dismissal and total f'orteitur.es, an:d f'orn.i:a9r 
the record or tr~. tor action under .Article or War 4,8. j.'.".'!.:,.s,;lfic::.t:,...., · 

r t7r' -~ -~~: ~-~ "-:;~ rl L· 

.Uv .. - .. ~(..., ..;...~ u 1.;dlr\rl · 
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3. Evidence for the prosecution is substantially as follows: 

Mrs. Helen Grace Dallas, an employee of the Miami Air Depot 
since 4 May 1944, testified that on 8 May 1944 she had obtained permis
sion to leave the depot early in order to go to town and see about ob
taining her car from storage. She boarded a bus and sat beside the 
accused. He began to talk about a poem he bad found on a piece of paper 
on the seat and asked her if she understood the stanza. When she replied 
she did not accused asked her for a piece of paper and said he would try 
and scan them. She wrote down the lines as he read them, then accused made 
corrections, and a general conversation ensued. The envelope on which the 
notations were made was received in evidence as Exhibit 1 (R. 8). Accused 
said he had continued the study of psychology even while in the service and 
intended to master the subject (R. 9). During the conversation MrB. Dallas 
mentioned that her car was in storage at her mother-in-law's. 

On Wednesday, 10 May 1944, accused called Mrs. Dallas on the 
phone and inquired if' she had obtained the car. She replied she had not 
as her mother-in-law did not want her to have it and that she had that da7 
cabled her husband asking his permission to use it. The accused advised 
her to wait and made suggestions as to how she should handle her mother-in-. 
law and said he would like to discuss the matter with her. She said she 
did not 11 go out• and that she bad to go to the post office that night to 
mail some. packages. He suggested meeting her at the post office and later 
having dinner as he thought .he could help her. She agreed and met hill at 
the poet office at 7130. The7 had dinner, and later went to the Biscayne 
Bar tor cocktails and further discussion.· After a couple or cocktails he _hailed 
a cab and took her home around 10130 (R. 9, 10). - . 

On Thursda7, 11 MQ" 1944, accused again telephoned Mrs. Dallis 
and said .he had some thoughts about her problem which might interest her. 
·She replied she did not go out and did not wish to see him arq more. He · 
asked it she were afraid of him and she replied she was not afraid or a~
bod)r. He then said that he had some friends, a lieutenant .colonel and a 
:major, and their wins, and if it were all right he would try and arrange 

-tor the six o! them to go out together at which time he and she covld dis• 
_-· cuss her problem further. He said he would call again on Friday (R. 10) •. 

Accused did telephone on Friday and said he bad made arrangements with bis'-. 
f'riends. · ·ene couple lived in Coral Gables and all were to meet there. He 
identified his friends on.i,- as a major and his wife, and a lieutenant 
colonel and his wife, no names being mentioned (R. 11). She had previously 
:mentioned meeting the accused to J4ary 0 1Hara·who worked in the same off'ice 
with her and ldiss O'Hara, with Mrs. Dallas' consent, had listened in on 
this conversation on Friday, 12 ll&T,bf putting her ear close to the receiver 
(R. 11). Mrs. Dallas finally agreed to go with ac~used to his ·friend's home 
the following night. · 
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Accused called £or Mrs. Dallas in a cab on the night or·13 May 
and the1 first went to the San-Juan Restaurant where the1 remained until .. 
about 10 p.m., drinking two cocktails during that time. While at the 
San Juan accused telephoned once explaininJ he bad to call the base as 
he was still supposed to be on dut1 {R. 11) • Leaving the San Juan 
Restaurant they proceeded by cab to the Antilla Hotel. The accused·. 
entered the hotel and returned saying .his triends were not there but had 
proceeded to the Drum Restaurant. The7 proceeded to the Drum Restaurant 
and had a cocktail. Accused lett her tor a short time and returned sa;ying 
his triends bad been there but had departed. The7 then returned in the . 
same cab to the Antilla Hotel.· Accused went into the hotel and returned 
announcing that his triends were, there. It was raining hard so accused 
directed the cab driver to go to the side entrance so she would not get 
wet {R. 12). They entered the hotel from the lide. entrance, walked up a . 
tlight ot steps and down a hall to the door ot a room :which was lighted 
inside. Jecused opened the door and they entered.. · 

. Mrs. Dallas saw a note in large handwriting on a table in the 
ro011 whieh read "Waited £or ;you two hours; be back shortl7. Bill•. Just 
·then the lights in the room went out. Accused assured her his trienda 
would be in shortl7, and raised the venetian blinqs to show her that the · 
street lights were out and that he had not turned the lights ott. She 
started tor the door and accused caught hold other dress in tront and 
ton it. She told him it he _did not release her she would scream, and 
when he replied she would not dare she did scream. The telephone rang, 
and holding-his band over her mouth accused answered and said, "Everything 

· is all right• (R. 13). He then threw her across the ·bed as she tried to 
leave the room. She got ott on the opposite side ot the bed and accused told 
her to keep her voice down, that he was not going to do anything to her, and 
i! he wanted women he could b'U1' them. He threw her across the bed and the 
phone rang again. This. second time he put his knees in her stomach and held 
his hand over her mouth. She screamed and tried to get up, and then started 
cr;ying. He unfastened his belt and said he onl7 wanted his body" close to 
hers. She tried to push h1JI away-, .but he bad his band over her J10Uth, his 
head against her, his knees in her stomach, and held her f'eet with his legs. 
He held her so tirml7 that she could not get up and could not yell. He 
~ied to -take her hand and· ban her touch him, but she told hill she did not 
want to, that she did not want aeyth1ng to do with hill and that he should . 
let her go (R. 14). She tried to bite hiJI but never could (R. 22). Accused 
had an emission, and attar that told her to get herull' in order ass~ was 
a. •wreck• {R. 36) • · · . · , . · 

In trying to kick accused Mrs. Dallas broke her shoe at the heel:. 
When the accused caught her clothing as she started tor the door he tore her 
dress and .tore her panties completely across the :front. Also when she had 
tried to ·get to the door accused bad taken her ring of't her finger and had 
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told her she bad better do as he wanted if she wished to see her ring 
again. She rece:,i.ved two or three 11skins 11 on her leg s.nd fingernail 
scratches in the groin, and a bruise on the back or her neck during her 
struggles (R. 15). The dress, slip, panties and shoe with broken heel 
worn by Mrs. Dallas on the night in question were received in evidence as 
exhibits (R. 16-18; Exs. 2-5). Mrs. Dallas testified that some.or the 
semen from the emission came through her dress onto the slip, and.spotted 
the center or the slip at the front and back. The slip was clean when she 
went into the room (R; 17).· 

Ai'ter accused let her up Mrs. Dallas gathered her things to-
gether while the accused took the note signed 11Bill1 into the bathroom 
and destroyed it (R. 18). Mrs. Dallas then walked to the ball and down 
the stairs to the side entrance. Accused went to the front entrance where 
he had the cab waiting and drove around to the side entrance and picked her 
up. He tried to kiss her in the cab but she pushed hia away. They started 
toward her home but she asked to be taken downtown, her purpose being to 
complain to the police (R. 24). However accused had the driver go to her 
home, and asked the driver to·stop on the street that led to her apartment. 
He got out or the cab and started to escort her in, but refused to go more 
than part of the way. She asked for her ring and he refused to give it up, 
so she would have some reason to see him again. She threatened to yell for 
help, and he told her she would not dare to. She then called for her landlord 
by name, whereupon accused said, "Here, take your g.d. ring1 and gave it to 
her (R. 19). Her mother and 17 year old brother were asleep when she entered 
the house. She went to the bathroom, bathed and wrapped up her clothes so 
she might take them with her.next morning. Because her mother suffered rrom 
spasmodic asthma and was vary nervous she·did not report the incident to her. 
She arrived at her orfiae the next morning early, and not having a key could 

· not get in. She sat dovrn outside and began to cey, and was heard by another 
girl inside who came out to her. · · 

Mrs. Dallas said she was 24 years of age, five feet seven inches . 
tall and weighs 127 pounds. She is married to a naval officer now overseas 
(R. 23). . 

Cross-examination 

On cross-examination Mrs. Dallas testified that it was the second 
. time she attempted to leave that accused caught at her dress and raised it. 

He did not try to pull her pants down. He answered the telephone when it. 
rang, said he would be down shortly, then hung up the receiver and threw her 
across the bed. When she started ont· of the door the third time, he caught · 
her and tore her pants. He answered the phone the second time while etand• 
ing up, but kept hie band over her mouth and·thereaf''ttlr threw her on the bed 

. ···1 ~".'". ' . 
- . - . ,..~ 
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again (R. 32) •. The third time the phone rang he was on top or her, with 
his knees in her stomach. He held her with.his feet, threw his head 
against hers and put his hand OYer her mouth (R. 33) • She didn I t know 
what position her clothes were in 'during this latter part ot the struggle. 
She tried to bite accused on the shoulder, but could not as he was lying 
on her. A scar or bruise on ber right leg was received while horseback 
riding the Sunday before this Saturday- night (R. 34). 

After they left the room accused walked with her down the stairs 
to the side entrance, then he went to the front and had the cab driven to 
the side entrance, where he picked her up. She waited at the side entrance 
perhaps two minutes (R. 37). -

On- examination by the court the witness stated accused did not 
have a key to the hotel room, and she did not look to see i! a key was on 
the inside or the door. She' knew accused was taking her ring off, and tried 
to bend her finger, but he had hold or her band. She did not look to see if 
the room showed signs of occupancy, and she did not become suspicious of ac-
cused's intentions until the lights went off (R. 40). _ 

Major Clarence R. Becker, M.o., examined Mrs. Dallas on the morning 
or 13 May- 1944. He found two superficial scratch marks, and several amaU 
contusions on the right thigh, one small black and blue spot on the lert 
thigh, two very small bruises on the upper and lower lip, a small scratch 
on her little finger-and ring finger ot the·lert band, and scratches on the 
front of the left leg and ankle, and a reddened area at the base of her neok. 
She stated she had received the scratch al' the left ankle while horseback 
riding about two weeks prior (R. 42) • 

On cross•flxam1nation and examination by the court Major Becker 
stated that it was possible that some or these bruises could have beeri 
made at least six days before the .-xam1nation. It was not very probable 
that the bruise on the lett thigh was less than 24 hours old. It was also 
possible that some of these bruises and abrasions could have resulted from 
horseback riding. They- could as easily be 24 hours old as 48 or 72 hours 
old (R. 43). He did not notice·any difference, so far as the time element 
was concerned, between the bruise acquired in horseback riding and the others, 
as all were equally tender (R. 44) and the bruise caused by horseback riding 
did not look different from the others (R. 45). The bruise on the groin wu 
red and those on the legs were black and blue. The latter were in regions 
where by reason ot circulation a discoloration would have appeared within 
twelve hours (R. 44). -

Captain Theodore E. Weiehselbaum, a qualified liochemist and 
pathologist testified that on 15 May- 1944 he examined the slip and pants 

..5. 
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introduced as Exhibits 3 and 4. He found no evidence of semen on the 
pants (R. 47). On the slip he round two discolorations about.the size. 
or a quarter on the front and back (R. 46, 48).and a spot that resembled 
blood. This spot reacted positively when tested for human blood. lie cut 
out the material containing the spots and tested it but no spermatozoa 
could be found (R. 46). Detecting the presence of spermatozoa is the only 
positive test to determine whether suspected discolorations are semen (R. 46). 
He had been able in.other cases to find spermatozoa in semen stains as old 
as 15 days. The absence or spermatozoa, however, was not conclusive proor 
that the stains were not semen. So far as he could find the stains were not 
semen, but the tests were not conclusive (R. 47). ~ 

Kary O'Hara, who worked in the same office as did Mrs. Dallas, 
testified that she frequently- answered the telephone in the office. On 
Friday, 12 Mq 1944, someone called tor Mrs. Dallas. This same voice bad 
called tor Mrs. Dallas senral times before, and she recognized it~as the 
accused's voice, having heard him speak in person since he commenced 

. telephoning Mrs. Dallas. She asked Mrs. Dallas' permission to listen in 
on the conversation, and heard accused ask Mrs. Dallas if she were going 
out with hill that night. She did not say she would, and accused told her 
•the7 were going to some friends home, a major and a lieutenant colonel 
and their wivea• (R. 50). She listened to only part ot the conversation, 
but also beard him ask Mrs. Dallas it she were afraid -of' aim to which she 
replied she never saw aeyone of whom she was afraid (R. 52). 

William M. Sin.green testified· that he was day room clerk for 
the Antilla Hotel and that at about 7 o'clock 011 the evening of' 12 May 
he received a telephone call from accused who f'irst asked for Mr. Storm,· 
a discharged employee or the hotel. He then requested a reservation for 
a double room for himself and wif'e. One or two minutes before 11 o'clock 
accused; in the presence or the witness, registered with the night clerk 
who had relieved witness at 11 o'clock. A photostatic copy ot the re~is
tration card signed by accused was received in evidence (R. 54; Ex. 6). 
Charles F. Rigl, the room clerk who relieved Mr. Singreen testified that 
after registering accused he called a bellboy to show him to room 214, 
but accused said, •never mind, I won't go up now; I'll take the key and 
come back within an hour1 (R. 56). Later a cab driver came in and asked 
him to call accused, and when he stated he did not know if' accused was 
there the driver said he had brought him to the hotel. He called the 
room and a.cou.sed said he would be d01i11 in a few minutes. Thereafter be 
again called the room at the request of the driver and accused eaid he 
would be down in a minute. Accused came down and he and the driver went 
out the tront door (R. 57). 

On cross-examination he said that he only- placed two calls to 
, accused'• room, and that no other call could have been made to accused's 
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room without his knowledge as he took care ot all calls on the switch
board.. About ten minutes elapsed between the two calls he made to 
accused's room at the request ot the cab driver, the first or which was 
made at about l o'clock (R. 57). He also testified that almost all or 
the hotel's rooms were occupied that night (R. 58). 

On examination by the court the witness said it was possible 
tor one to go down the side stairs and leave the hotel without being seen 
by- him (R. 58). . · 

. 
Alvin Edwin Titus, a cab driver in Miami, Florida, testified 

by deposition that in the early part or the evening or 13 May he picked 
up accused and a lady at the San Juan Restaurant and drove them to the 
Antilla Hotel in Coral.Gables, Florida. The accused went into the hotel 
for a •very short period• or time, then returned to the cab and instructed 
witness to drive them to.the Drum Restaurant. Accused and his companion 
went into the Dr'¥11 Restaurant. and stayed ten or fifteen minutes. He then 
drove them back to the Antilla Hotel. It was raining hard and a car was 
parked at the front entrance, so he drove to the side entrance and accused 
and the lady left the cab and entered the hotel. The accused asked him to 
return ror him at about 12 o'clock. · · 

The cab driver returned to the hotel at rive minutes to 12, entered, 
and asked the clerk to call accused. When accused answered the clerk gave 
him the phone and he told accused his cab was waiting. Accused replied he 
would be down shortly. The cab driver had the clerk caU accused about 20 
minutes later and after the conversation the clerk told him that the accused 
would be down immediately. When witness talked to accused over the phone on 
the first call accused talked in a natural tone of voice, and no ·peculiar 
noises were heard. Arter the second call which was made l>1 the clerk the ac
cused came down to the lob'cy; talked to·the clerk, and then followed witnesa 
to the cab, where he instructed witness to drin to the•st entrance to pick 
up the lady'. She was standing under the awning at the side entrance. He 
noticed nothing unusual about her clothes, she was not crying, and did not 
appear to have been crying. When he asked directions the lady gave him her 
address. Before the7 reached this addreas the lady asked that he take her 
downtown. The accused said it was too late and too sto~, and that nothinc 
would be open. The conversation concerning their destination subsided and 

·he dron to.the_addresa first given • 

.lccused1a companion requested the driver not to stop in :tront of 
the house, so be drove abou.t 20 feet be7ond where they- both got out or the 
cab and walked toward the house. The accused returned in a very short time 
and he drove hill to the Battle Creek Hotel. On the drive to accused I s hotel 
the accused remarked, •That was a hello! a deal• and a general conversation 
ensued :trom which he_ gathere.d_ ~hat the lady had not "let on until they got in 
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the room that 5he was a married woman". On the drive f'rom the Antilla 
Hotel to the lady's home he heard the sound o! kissing on the back seat. 
(Ex. 7, pp. l-9). 

On cross-examination Titus said that there had been no unpleas
antness between accused and his lady companion at any time during the 
evening while he was with them. If' she had been crying during that time 
he would have noticed it. He generally noti~es prospective fares froa 
night clubs particularly to be sure that they are not going to be sick. 
The f'irst ride to the hotel was to enable accused to look for someone, 
and he got the impression accused was looking f'or only one person. The 
only unusual incident occurring during the entire night was that the 
accused seemed to feel disgusted. "He felt as though he had been made a 
fool or. Taken for a ride". (Ex. 7, pp. 10-14). 

4. For the defense: 

The accused after having his· rights as a witness explained 
elected to testify under oath. He testified that while on the air base 
bus at the time of·his first meeting with Mrs. Dallas she took a seat 
beside him and offered him part or her newspaper. In a short time she 
found" a poem in her part or the paper and they discussed it. .l general 
conversation ensued about her husband who was an officer in the Navy, her 
trouble with her mother-in-law over getting the car, and similar personal 
matters. At his request she gave him her telephone nWllber, but told him 
to call between 12:30 and 1 o'clock as she was the only one in the office 
at that time. 

Two or three days later he called and asked her to meet him 
that evening and she agreed to weet him at the post office between 7130 
and 8 p.m. They met as arranged, bad dinner.at Child• Restaurant, then 
went to the Biscayne Bar for drinks. At the bar she became unusually 
friendly, discussed her love for her husband and her trouble with her 
mother-in-law. After five or six drinks they •got around to talking about 
generalities and got to the point about going to a hotel ro011 and she.said 
she wouldn't mind at all8 • They left the bar, but waited from 15 to 30 
minutes for a cab and she then thought it was too late to go to a hotel, but 
that they could go the next night. He was to phone her the next da,- to 
make arrangements for their meeting. 

He called the next day about noon and she told him to call for 
her at her home that evening in a cab since it was raining and she thought 
the rain would continue. He did call for her that evening and they went 
first to the San Juan Restaurant where they had some drinks. While there 
he telephoned the Antilla Hotel and asked for Mr. Storm who had not required 
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him to register as man and wife on his previous visits to the hotel. Mr. 
Storm was not in so he talked apparently to Mr. Singreen, but does not 
remember whether or not he told him the room was for him and his wife. 
While at the San Juan Restaurant Mrs. Dallas asked to see his ring, and 
wanted to wear it. She took off her ring and told him to keep it and give 
it back to her later. Mrs. Dallas was worried about going through a hotel 
lobby to a room, but he told her h~ would get 1n touch with Mr. Storm who 
would not require her to sign or ask aey- questions. They left the San Juan 
Restaurant, procured a cab and drove to the Antilla Hotel. He· entered the 
hotel and inquired for Mr_. Storm, who was not in. He then registered tor 
a room with Mr. Rigl, telling him he had a young lady with him but did not 
want to register her as his wife. Mr. Rigl told him that was his business. 
He asked for the key to the room and told Mr. Rigl he would be back later•. 
He returned to the cab and at Mrs. Dallas' suggestion the:, went to the 
Drum Restaurant where they each had a cocktail and thereafter they returned 

, to· the Antilla Hotel.· Mrs. Dallas was still worried about passing through 
the lobby and he told her of a side entrance, so they went there. The side 
door was locked so he went through the front entrance and admitted her. They 
walked up a flight of stairs to the room. The door was not locked and he 
did not take the key out ot his pocket. They sat on the bed a short while 
and then the lights went out. This caused no difficulty, for they had gone 
to the room b:, agreement, and while they had not discussed what they would 
do it was more or less understood. She leaned across the bed and a general 
conversation ensued tor awhile· during :which she "thought out loud" and stated 
that she was p.oing wrong and wanted to go home. He agreed to take her home 
and she readied herself to leave. Before leaving two phone calls came from 
the room clerk to tell them their cab was waiting. They went to the side 
entrance the same way they had come in, then he went through the lobby-, got 
the cab driver, and drove around and picked up Mrs. Dallas. About the time 
they- reached her home she wanted to go downtown and stay with some friends 
so her mother would not know she had been out so late. He told her it was 
too late to !ind her friends at the Biscayne Bar, and she said, •I guess so•, 
and he then directed the driver to continue to her home. He accompanied her 
from the cab almost to her home. He requested that she return his ring and 
she did so. He returned to the cab and was driven-to his -hotel (R. 63-65). 

On cross-o:.ramirultion the accused testified that he had never 
talked to Mrs. Dallas about taking her to the home ot a major or lieutenant 
colonel in Coral Gables (R. 66). It was drizzling rain when they arrived 
at the Antilla Hotel the second time but the reason they drove to the side 
entrance was beca'use Mrs. Dallas did not want to be 'seen entering the hotel 
(R. 67). He did not mean to infer that nothing happened in the hotel room 
while they were there, as he did fondle and kias her.' H019ev.er he did not 
attempt to have intercourse with her though that was the purpose tor which 
he went there (R. 67). He probably told the cab driver,. a!ter escorting 
Mrs. Dallis home, that •that was a hell ot a deal• but does not think he told.
him that Mrs. Dallas had not let on_she _was married until,. the)" got in the · 
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hotel room, as he did know she was married (R. 69). He never did remove 
Mrs.' Dallas I ring without her consent.' He told the cab driver to come 
back to the hotel because Mrs. Dallas told him on the way- to the hotel 
she thought she should go home early-· (R. 70). 

On examination b7 the court the accused testified that he had 
never told Mrs. Dallas he was interested in psy-chology, She had told him 
that her husband had told his mother they- had been married three years 
when he found he was going O'f'erseas, bef'ore which the mother-in-law knew 
nothing of' the marriage •. Her mother-in•:J.a• would have nothing to do with 
her, so accused advised her to go to her mother-in-law and thrash out the 
difficulty- (R. 71). . 

Major John M. 11Jlman, accused's commanding officer, testified 
that accused's work was hishl7 scientific. He was a most intelligent , 
individual and had devised a method of celestial navigation-that had 
completely revolutionized the whole sy-stem of navigation. His method had 
already been accepted 'o)" the J.rrq Air Forces and the Navy. The results of 
his work meant the saving of' millions of dollar• to the Government. He 
was definitely a stable person and his loss to the service would be 
tremendous (R. 74). 

5. Discussions 

As apprO'f'ed by the reviewing authority-, the' accused was found 
guil~ of assault and battery. Such offenses are lesser included offenses 
of assault with intent to commit rape wher·e, as here, the specification 
c~ntains allegations which demons~rate that both an assault and a battery 
are .charged (CM 2398.39, Harrison, 25 B.R. 27.3). . · · . . . 

·,: To warrant the confirmation o_t the sentence the evidence must. 
show beyond a reasonable doubt that the accused is guilty or these offenses. 
"The meaning of the rule is that the proof must be such as to exclude not 
every hypothesis or possibility- of innocence but any fair and rational 
hypothesis except that or guilt• (MCM, 1928, i-.r. 78,1). Accused's conviction· 
rests solely upon the testimony of' Mrs. Dallas and the condition or her -
person and clothing after the alleged assault. In view of the fact that 
the President is the confirming authority in this case, the Board is entitled 
to weigh the evidence. Accordingly, we must examine the complainant's 
testimoey care.f'ully' to determine if the court properly accorded credence 
to it. 

Mrs. Dallas testified that three telephone calls came to the 
hotel room while she and accused were there. The cab driver deposed that 
he had the room called twice. The hotel room clerk on dut1 said only two 
calls were made to the room and that all calls going to the room would 
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have gone through.the switchboard operated by him. The accused testified 
that only two calls, both concerning the cab, came to the room. Both the 
cab driver and room clerk were witnesses for the prosecution. Their 
testimony seriously questions the accuracy or Mrs. Dallas' testimony that 
three calls were made to the room, the first or which came after screaming 
on her part because or accused's conduct toward her. 

According to Mrs. Dallas when the f'irst telephone call came, 
after screams on her part, the accused answered the phone and at the same 
tims stifled her outcries by holding his hand over her mouth. The second 
time the phone rang the accused was standing up when he answered it, but 
again silenced her by holding his hand over her mouth. The third time the 
phone rang the accused was on top or her, but ·held her head with his head, 
had his knees in her.stomach, one hand over her mouth, held her legs with 
his feet, and answered the phone with the other hand, during all of which 
she was struggling to free herself and making outcries. It is difficult 
in the extreme to understand how accused could have answered the phone and 
at the same time have suppressed Mrs. Dallas as she alleges, particu,larl,1' 
since Mr. Titus, the cab driver, a witness tor the prosecution, said that 
at the time he talked to accused over the phone accused talked in a pertectl7 
normal manner and he heard no unusual noises ot any sort. 

The·· testimony or the medical officer, who examined Mrs. Dallas 
the morning after the alleged assault, concerning the scratches, bruises 
and abrasions on her body, all or which were apparently rather minor is 
inconclusive. On cross-examination this officer testified that it was 
possible that these bruises could have been made at least six days before 
the ""X81l1Mtion. It was riot very probable that the bruise on the left · 
thigh was less than 24 hours old. The injuries were recent and could as 
easily be 24 hours old as /J3 or 72 hours old. They could have been ac
quired by falling or from horseback.riding. He did not notice any difference, 
as f'ar as the time element was concerned, between the bruise Mrs. Dallas 
said she acquired.some days before and the other bruises, as they did not 
look different and one was as tender as the other. 

14rs. Dallas testified that accused had an emission dur!.ne the 
latter part of' their struggles and that the semen went through her dress 
onto the slip she was wearing, spotting it in the front and back'in the 

. center. No evidence of semen. was found on the panties worn b7 Mrs. Dallas. 
It would seem that evidence of' semen would have beon on the panties if' it 
had soaked through from the front or the slip to the back in the area which 
it is alleged to have penetrated. 

'· 

Mrs. Dallas claims that after his emission accuseddi.d not further 
interfere with her movements. Had she been abused as she alleges the natural 
thing for her to have done would have been to seek immedia~ assistance in 
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the hotel. Instead she left by the back stairs with accused and waited 
alone at the side entrance·some two or three :minutes while accused had 
the cab driven to the side entrance. The cab driver noticed nothing 
unusual in her appearance or demeanor and she did-not appear to have been 
crying when she entered the cab. No unpleasantness occurred between ac
cused and :Mrs. Dallas during the entire time the driver 11as with them, but 
on the contrary during.the drive from the hotel to her home he heard the 
sound of kissing on the back seat• .lt her request he drove about 20 feet 
beyond her house to stop, and accused left with her to escort her to her 
home. He was gone "a very short while•. Mrs. Dallas _testified that as 
she and accused walked from the cab to her home accused·refused to return 
her ring and she called for Mr. Russell, her landlord. · The cab driver was 
close enough·to have heard such an outcry, had it been made. Ho did not 
testify that he heard any such outcry, but on the contrary said that the 
couple walked together from his cab without any apparent unpleasantness 
existing between them. · 

The rayon silk panties worn by :Mrs. Dallas were received in 
evidence and were torn completel;y- across the front.- She claimed they were 
torn by accused.when he grabbed her as she started out of the door the third 
time. These panties were reinforced around the edges and were supported only' 
by an elastic band in the back. The defense counsel's contention that these 
panties, because of the tensile strength of' the material or which the7 were 
made and the weakness of' their support, would have slipped down rather than 
tear is not without merit. .. 

Mrs. Dallas ·also said she tried to bite the accused, but could 
not as he was lying on her. Such proximity should ha.v.e aided her efforts. 
in thi~ endeavor rather than hindered them. 

The di:screpancies noted in Mrs. Dallas' testimony- on material 
tacts, and her conduct following the alleged assault, which was-most incon
sistent with that to be expected of a woman-recently assaulted, cast eerious 
doubt on the worth of her entire testimoll¥• Indeed the testimony- or 14r. Rigli 
the hotel clerk, and to a greater extent the testimony- or Mr. Titus, the cab· 
driver, both prosecution witnesses, corroborates the accused's version·and 
belies Mrs. Dallas' version of' accused's conduct with her on the night in 

· question. · · · · 

The Board or Review is therefore of the opinion that the evidence 
11 not sufficient to establish the guilt or the accused be;y-ond a reasonable 
doubt. 

6. For the reasons 1tated, the Board of Revie~ is or th• opinion 
that the record of trial is legally insutf'icient to support the findings 
of gu.il;t7 and the sentence as approved by the reviewing authority. 

~ }f. ~udgo l.dvo~te: 

___(s.,.1..e_k_in_ _.H.,.o.,.sp..,.1...ta...1)____, Judge llvooate~, 
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SPJGH 
CM 261581 1st Ind. 

War Department, ASF, J.A.G.O., JAN} 1945 
TO: Commanding Officer, Caribbean Wing, Air Transport Command, 

Comeau Building, West Palm Beach, Florida. 

l. In the case or First Lieutenant James Thomas Benn (0-685515), 
Air ·corps, I concur in the foregoing opinion of the Board of Review hold
ing the record of trial legally insufficient to support the findings of 
guilty and the sentence as approved by the reviewing authority, anq for 
the reasons stated I recommend that the findings of guilty and the sen
tence be disapproved. You are advised that the action of the Board of 
Review and the action of The Judge Advocate General have been taken in 
accordance with the provisions of Article of War, 50½, and that under the 
further provisions vi' that Article and in accordance with the fourth note 
following the Article (MCM, 1928, p. 216), the record of trial is returned 
for your action upon the findings and sentence, and for such further action 
as you may deem proper. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be accom
panied by the foregoing opinion and this indorsement. For convenience of 
reference please place the file number of the record in brackets at the 
end of the published order, as follows: 

~ . ~=o.-►-J.)._(CM 261581). 

1 Incl. Myron c. Cramer, 
Record of trial. Major General, 

The Judge Advocate.General. 
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CM 261626 

8 OCT 1944 

U N I T E D S T A T E S 

v. 

Second Lieutenant BENJAMIN 
J. PICONE (0-708053), Air 
Corps. 

) 
) 
) 
) 
) 
) 
) 
) 

FIRST A.IR FORCE 

Trial by G.C.M., convened 
at Chatham Field, Georgia, 
3 August 1944. Dismissal, 
total forfeitures and con
finement for two (2) years 
and six (6) months. 

OPINION of the BOARD OF REVIEW" 
LYON, HEPBURN and,MOYSE, Judge Advocates. 

1. The record of trial in the case of the officer named a.bove has 
been examined by the Boa.rd of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The a.oouaed wa.s tried upon the following Charges and Specifica
tions a 

CHARGE& Violation of the 61st Article of War. 

Specifications In that Second Lieutenant Benjamin J. Picone, 
Air Corps, Section E, 114th Army Air Forces Base Unit, did, 
without proper leave, absent himself from his orga.niza.tion 
at Armg Air Base, Chatham Arrrry Air Field, Sa.va.nnah, Georgia., 
from about 19 June 1944 to about 28 J\me 1944 • . 

ADDITIONAL CHA..~GE Ia Violation of the 93rd Article of War. 

Specification& In that Second Lieutenant Benjamin J. Picone, 
••••did, at Chatham Field, Georgia, on or about 12 July 
1944, with intent to defraud, feloniously forge an indorse
ment on a certain check in the following words and figures, 
to wita 

WAR 
FINANCE ATLANTA, GA., 3,168,017 

TREASURER C,F TEE UNITED ST.A.TES 
15-51 JUN 30 1944 

SEAL PAY ~••••*214. DOLLARS AND 72 CTS $••••214.72 
To the 
Order oA •• William M. Horlook•• 

Vo. No. 293032 
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United States~ 
Object for which drawn• U T. Richards U 

s s 
A U.S.A. Finance A 

Officer 
KNOW YOUR ENDORSER-~UI.RE IDENTIFICATION 210,275 

by ·indorsing on the back thereof the words, ~Villiam M. Horlock., 
2nd Lt. A.C • ., 0-65368 Section En~ which aaid check wa.a a lrriting 
of a priva.te nature., which might operate to the prejudice of 
another. 

ADDITION.AL CHARGE Ila Violation of the 95th Article of Wa.r. 

Specification la In that Second Lieutenant Benjamin J. Picone, 
•••.,did, at Savannah, Georgia, on or about 14 June 1944, 
with intent to defraud, wrongfully and unlawfully ma.k:e and 
utter to the Hotel Whitney Company., Savannah, Georgia, & 

certs.in check., in words and figures as follows., to wita 

114th Base Unit 
Chatham Field., Ga.. 

Scranton, Pa.., June 14 1944 No. 

South Side Bank and Trust Co• ., Scranton, Pa. 

~ to the 
order of Ca.sh ---------------•--------------------$15.00--------------------.=.;;~;;.;_ 

Fi.f'teen and no 100 •••••--•----------••---DOLLARS 

COUNTER CHECK 
/s/ Benjamin J. Picone 

2nd Lt., AC 0-708053 

and by means thereof, did fraudulently obtain from the Hotel 
Whitney Company the awn of $15.00, he the said Second Lieutenant 
Benjamin J. Picone, then well knowing that he did not have and 
not intending that he should have sufficient funds 1.n the South 
Side Bank and Trust Company, Scranton, Pennsrlva.nia, for the 
payment of said check. 

https://�--------------------$15.00
https://certs.in
https://ADDITION.AL
https://priva.te
https://ENDORSER-~UI.RE
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Specification 21 In that Second Lieutenant .Benjamin J. Picone. 
••••did. at Savannah. Georgia. on or a.bout 26 June 1944. 
with intent to defraud, .,vrongfully and unlawfully make and 
utter to the Hotel Whitney Company, Savannah. Georgia, a· 
certain check, in words and figures a.s .follows, to rlta 

TO South Side.Bank and Trust Co. 
Name of Bank 

Name of Branch CUSTOMER'S CHECK 
Scranton. Pa. 

Bank Address (City and State} Date June 26_. 1944 

Pay to the Order of Cash----------------------- $15.00_ 

Fifteen and oo/ioo - - - - - - - - - - - - - - - - - - DOLLARS 

I hereby represent that the amount drawn .for in this check is 
on deposit to my credit in the above named institution free from 
any claims and I hereby guarantee payment of this check and agree 
not to stop payment of sa.me. If for e:ny reason th.ls check is not 
paid when properly presented_. and is placed in the hands of an 
Attorney for collection, I hereby agree that $10.00 and 10 per 
cent may.be added for Attorney's fees and such other costs as the 
court may allow. 

Sign here /a/ Benjamin J. Picone 
In payment of ------ Address Chatham Field 

Telephone 3-9631 

and by means thereof, did fraudulently obta.in from the Hotel 
V»bi tney Company the sum of $15.00, he the said Second Lieu• 
tenant Benjamin J._ Picone, then well knowing tha.t he did not 
ha.ve and not intending tha.t he should ha.ve sufficient funds in 
the South Side Bank and Trust Company, Scranton, Pennaylva.nia, 
for the payment of said check. 

Specifioa.tion 3a In that Second Lieutenant Benjamin J. Picone, 
••••did, at Savannah, Georgia, on or about 24 June 1944 
with intent to defraud, wrongfully and unlawfully make and 
utter to the Moyle Trunk & Be.g Company, Savannah, Georgia, 
a certain check in words and figures as follows, to·nta 

.- ~ -
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Sora.nton, Pa. 

SOUTH SIDE BANK AND TRUST CO. Scranton, Pa. 

Pay to the Order or Cash--------------------------- i20.00 
Tw-enty and 00/100 - - - - - - - - - - - DO~ 

114th Ba.se Unit 
Chatham Field, Ga. /s/ Benjamin J. Picone 

0-708053 2nd Lieutenant, AC 

1.nd by means thereof, did fraudulently obtain from the Moyle 
'l'runlc & Bag Co. merchandise of the value or about $20.00, 

•he the said Second Lieutenant Benjamin J. Picone, then well 
knowing that he did not have and not intending that he should 
have sufficient flmds in the South Side &nlc and Trust Compaey, 
Scranton, Pennsylvania, for the payment or said check• 

.ADDITION.AL CHARGE Illa Violation of the 61st Article of_Wa.r. 

Specification• In that Second Lieutenant Benjamin J. Picone, 
• • •• did, without proper leave absent himself from his 
organization at Arrrr:/" Air Base, Chatham Field, Georgia, from 

· about 14 July 1944 to a.bout 15 July 1944. 

ADDITIONAL CHARGE IVs Violation of the 69th Art~ole of Wa.r. 

Specifica.tion1 Ind~t Second Lieutenant Benjamin J. Picone, 
• • •, having be~A,plaoed. in confinement in the guardhouse, 
Chatham Field, Georgia, on or about 12 July 1944, did, at 
Chatham. Field, Georgia, on or about 14 July 1944, escape 
from said oonfinement before he wu aet at liberty by proper 

.authority. 

He pleaded not guilty to and wu found guilty of all charges ·and apeoiti• 
oe.tions. No evidence of previous convictions wa.a introduced. He wu sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, a.nd to be confined at hard labor for two yea.rs and six 
months. The reviewing authority a.pproved the sentenoe and fonrarded the 
record of trial for a:>tion · under Article of Wa.r 48. 

https://Cash---------------------------i20.00
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3. Summary of the evidence. 

Consideration of the various charges and specifications ohrono
logioally will permit a clearer presentation of the issues involved• 

.!• Cha.rge I and its Specification - absence without le,.ve, in 
violation of Artiole of Wu 61. 

Extra.ct oopy of Mornin~ Report of Section~• Trainee, 114th 
Jnq Air Forces Base Unit (Bomb (H)), Arm¥ Air Ba.se, Chatham. Field, Georgia, 
for 26 June 1944, showing the absence of accused without lea.ve a.a of 19 
June waa offered as .Exhibit l by the prosecution. Return to duty on 28 
June wu established by extract copy of the Mornixig Report of that organ• 
ization for 29 June 1944, made a part of the same exhibit• 

.£_• Additional Charge II and its specifications - issuance of 
worthless cheo.ka in violation of Article of War 95. 

Between 14 June 1944 and 26 June 1944, accused iHued three cheoka, 
dralfU on the South Side Rank and Trust Company, .Scranton. Pennsylvania, pay
able to "cash", two for ~15 e.nd one for i20. All three, it wa.a stipulated, 
were dishonored by the drawee bank when presented for p~nt, bec,.use of 
insufficient funds (R. 22,23,25J Pros. Exs. 4,5, and 6). The two checb 
for $15 were accepted by the Hotel mu.tney in Sa.va.nnah, Georgia, on 14 end 
26 June, respectively, the first possibly in payment of a hotel bill. It 
we.a the reoolleotion of the night clerk who received the check from aoouaed 
that the entire amount waa paid to a.ccuaed in cash. The hotel paid the 
entj,re a.mount of the second check to e.oouaed in oe.ah (R. 20-23 ). Between 
the dates of their issua.noe on 24 June 1944, the third cli.eck, the.t for 
i20, 11U given by aco~ed to the lbyle Trunk & Bag Company, Savannah, Georgia, 
in payment of a lady's suitcue. .A. fff dq-1 after this purohue a.couaed re
turned to the trunk store· to inquire of the manager whether the check had 
been returned,·e.•• after further consideration, accused •didn't believe he 
would have mough :1110nej". .A.cc111ed pro:miaed to contact the manager ea.oh 
d~, but had neTer re,.ppeared (R. 24,25). · · 

o. Additional Charge I and ita apecifica.tion - forp17 of check 
in Tiola.tion of .A.rticle of W'a.r 93. · . 

en 11 July 1944 accuud aought information from the cuhier at the 
poat exohallge, Mra. Dorotbir Rioe, concerning the cuhing of personal and· 
Government oheclca, and was advised that the limit on the former type W&I 
$15, without ~ limit on Government checks (R. 17). The following dq 
a.couaed returned with e. Government check for $214.72, which he requeated 
the oaahier to ca.ah. Upon being advised to endorse the check with hia 
ne.me, rank and serial n~r, a.couaed proceeded to write on the baok ot 
the check the name of the p~ee, "William M. Barlock", adding "2nd Lt. 
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A.C. 0-65368 Section E". Before ouhing the oheck the ouhier asked ao
cuaed for his identification ca.rd, which he wu unable to produce. The 
caahier, who had noticed that the payee of the oheckwu the post exchange 
offioer, then stated that she would take the check to that officer. Bei'or• 
she we.a able to point out accused to Lieutenant Horlock, accused ha.d. le.rt 
(R. 17-19). The check ha.d. been issued to Lieutena.ut Horlock for hia June 
"sala.eyn and had not been seen by hi;n since 2 July 1944. Ll.eutenant &rlook 
had at no time authorized acoused or arr:, one else to endorse the check 
(R. 19,20, Ex. 3). 

d. Additional Charr IV and i ta specification - escape from confine- , 
ment Tu violation of Art cle of War 69. 

Additional Charge III and its specification - absence without leave, 
in violation of' Article of War 61. 

It wa.a stipulated that if Colonel Conrad F. Necruon, Deputy Base 
Commander of Chatham Field, we.a present he would testify that he wu acting 
commander of' the base on 12 July in the absence of the co:imnander and ordered 
aocua ed 's confinement (R. 12). At a.bout 1700 of that day, pursuant to this 
order, aocuaed was placed in confinement by the priaon officer in & pyramidal 
tent, inclosed in a padlocked stockade, seven feet high, made of wire, which 
inclosea the guardhouse aa well (R. 13). The corporal of the guard sur ac
cused at four o'clock of the afternoon of 14 July. The following morning at 
six o'clock when he went to accused's tent 'With food, accused wu gone and • 
a pillow and a shaving kit, arranged to resemble the body and head of a man, 
were found on his oot under a blanket (R. 15,16). No authority to leave ha.d. 
been granted accused (R. 14). It appears from accused's statement, he~ein
a.f'ter more .fully discussed, that he wa.a apprehended by. the police on the 
a.t'ternoon of. 15 July (Ex. 7). Accused's absence without leave from 14 July 
to 15 July was es tabliahed by extracts from the morning report for 16 and 
16 July, the testimony of the prison officer and the corporal of the guard, 
and aocuaed'a statement to the investigating officer (R. 14,15,16J Ex.· 2,7,). 

e. Accused's statement to -the investigating officer. 

There was properly admitted in evidence a statement by aoouaed, 
voluntarily made to Major Kenneth R. Benjamin on 19 July 1944. a..t'ter an 
explanation of his rights (R. 25-27, Ex. 7). Aooused enliated aa an avia

. tion cadet 4 June 1942 and was eventually commisaioned on 15 January 1~4. 
·Several days before a bombing orevr o.t' Yhich aooused waa a member was due 
to leave Chatham Field for a staging area accused wa.s sent to a region.al 
hospital at Hunter Field. During his oon.t'inement thia orew went overseas. 
Upon a.couaed's return to Chatham Field about 29 Ma.y he was assigned to the 
pool. On 17 or 18 June acoused visited Savannah and spent the evenings· 
there,. returning to the ba.ae in the a.t'ternoona. Feeling sure that he had 
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not been assigned to a er8W' he did not report to the orderly room or the 
mail room. Upon "walking into the orderly room" on 28 June• aeoused 
learned that he had been reported absent without.. leave tor nine days 
and.was restricted to the base. Accused had written several checks in 
Savannah that were returned because of irusufficient funds but ha.d noti
fied the payees that he would "refund the money" a.a soon as possible. 
On or II.bout l or 2 July he found a Government check payable to William 
H. Horloek in a latrine on the base. Ten or eleven days therearter when 
accused learned at the post exchange. where he intended to oash a personal 
oheok for a sufficient amount to pay the dishonored oheoka • that he would 
not be able to cash a personal check for more than ilS. a 11sudden oruy 
impulse seized me and I produced the check I had found, writing Lieu-
tenant Ho.rlook's name and a fake aerial number on it 11 

• .AJJ soon as a.o-
oused realized what he had done. he asked tor the check's return. but 
the cashier took it to the office. Thereupon acouaed le.rt the building. 
Later accused was idimtified by the cashier at the Office of the Provost 
Ma.rsha.l. and was locked up in a tent 11in enclosures". Never having been 
looked up before "an intenae fear" came upon a.ocused. This condition 
plus a great desire to. see his fia.noee caused aoc\Uled to esoa.pe. Aooused•a 
intention to return voluntarily to the post wa.s prevented by his t.pprehen
sion by the police on 15 July (Ex. 7). 

r. Evidence for the defenae. 

. After an explanation of his rights. accused elected to,testify in 
his own behalf. restricting his testimony to the first t.baenoe nthout let.Te 
and the issuance of the ·three worthless checks. Accused was keenly disap
pointed over the departure of his crew while he was ill. Pending assign
ment to a. new crew. acoused had had nothing to do tor several weeks. Because 
of this fact and the further fact that he "had been going 'With a young· lady 
steady in town" whom he planned to 1:iJ8.rry. a.coused slept in town· for about 
a week (R. 34). He had made arrangements with the gunner of his ·or81f' to 
notify him of any nw auig11DMJnt to a. crew. but without aoouaed 1s ~ledge 
this gunner had le.rt on a .furlough on the first day on which accused ,ru · · 
·"marked AWOL" (R.34). Aoc.used returned to the base almost ever-y arternoon. 
but, relying.on the gunner to keep him posted. did not consider it neoes•a.1"1 
to report to the orderly room. nor did he oheok th$ bulletin boa.rd u in
structed (R. 34.36.37). 

The account with the Scranton Bank was aooused' s first oheclciDg 
aooount. thder an "E" allotment to the ba.nk deposita of $100 ea.ch were ·. 
made in the bank in .April. lily. June and July. Due to aoouaed I s loaa by 
accident or theft. of hi ■ wallet and oheok book while he 1IU in the hoapital 
at Hunter Field. a.oouaed 11didn1 t have traok• ot his aoooun.t and 11could not 
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knavr whether there were not sufficient funds in the ba.nk•, but thought theN 
wa.a a sufficient alllOunt to 11cover 11 the three checks. Accuaed did not lcnOlr 
•until the 27th that there· were insuf:f"i aient .fl.mds in the bank• but noti:f"ied 
both parties who had cuhed checks tor him that he would make them good. 

, He could not comply with his promise beca.uae of his restriction to the post 
and beca.uae ot his not h;a.ving received •a:ny pe.y- that month•. He wu also 
a.wa.i ting the receipt by the bank ot the "next ClaH E allotment11 • On 11 
July e.ccuaed called the bank a.t Scranton.and a.aoerta.ined that he he.d e. bale.nee 
ot $85. He thereupon wrote his persona.l check tor that a.mount, which he 

hoped to ca.sh. with the intention ot turning over the proceeds to his :f"ianoe 
for the p~ent by her of the persona who had previously cubed checks tor 
him (R. 35.37,38). 

Mrs. Ruth Davies, a director or muaic in one of the public schools 
ot Scra.nton, Pennsylvania.. had known a.ocused tor 14 yea.rs a.nd had had charge 
of his music while he we.a a.t school. Aooused. an expert muaicie.n a.t the e.ge 
of seven, had had his musical education fostered by the Kiwanis Club, a.nd, 
in witness' opinion, ha.d developed into an able violinist. During accused'• 
childhood, a.ccused's father required him to practice for three or four hours 
a.t a. time and would chastise him if he failed to do so. Accused would beo0lll8 
depressed and would ste.y- overnight at the home• ot friends of his e.ge withou~ 
notifying his mother of his whereabouts (R. 28,29.31). Witness noticed a 
marked change in a.ccuaed between ..-anuacy 1944 and the time of the trial. He 
had lost much weight• hia •eyes had a. muoh more meaningf'ul expreaaion, bu ta.oe 
had become dran, he didn't seem to realize what he wu •¢ng and had no rea,aon 
tor things he had donen (R. 31). 

Captain Joe B. Freed, a qua.lified psychiatrist at Ranter Field, whose 
report of 14 July 1944 w'-1 ottered cy the defense u it• Exhibit •A•, reached 
the conclusions that accused wu a "borderline paycopath", wu not 1naane, 
was able to distinguish right from wrong and e.dhere to the. right, a.nd should 
be held responsible for his e.ctiona. Mi•• Belen Ml.tthftl, a pay-ohologist, 
with experience in psychiatry (R. 38), wu permitted to remain in the court 
room throughout t1ie trial · e.t the request of the dei'enae (R. 12 ). She concurred 
in Capta.in Freed'• conclusions that accused.was not inaane and that he under• 
stood the difference between right and wrong, but, contrary to his Tien, wu 
of the opinion that a.t times a.ccuaed could not adhere to the right (R. 40.41, 
44,45). This mental a-ta.te, in witnesa• op~on, wu due to an inherent 
le.ck or control orwin power. which deprives acouaed of the ability' 11to have 
the control to do the things that ordinary people .-ould have" (R. 42). This 
condition cumot be a.oquired, but ia "born in" and aa •a part or• an individual 
(R. 42). Witness believed ~t inoe.rcera.tion of the accused would bring on a 
menta.l brea.kdown (R. 42 ). buVwould not be a menace to society' it returned. 
to civil life bees.use there would not be the restraint and control found in 
jr,q lite (R. 42,46), and he would probe.bl7 •go be.ck into mu.sic which ii 
something he want• to do, which· offers him change and ■ a.tista.otion"(R. t-6). 
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4. Aocuaed 1s first absence without leave waa clearly established. 
Accused's admission that he remained 09:3 ·from the camp a.t night,failed 
to report to the orderly room, and did not examine the bulletin board, 
destroys any possible defense that may lie in accused's contention tha.t 
he returned to the bue a.lmos t ever:, a.f'ternoon. There was no evidence 
to corroborate a.ccuaed's statement and the court wu justified in relying 
on the offlcie.l entries, contained in the morning report. 

5. Accused •a breach of confinement and aecODd absence without leave 
are undisputed. No comment as to theae offenaes i• neoeaaar,y. 

6. Accused'• indorsement of the check iaaued to William ll. &rlock, 
by resort to forger:, is both proved by competent evidence and admitted by 
accused.. That accused wu ~ot aueoeuf'ul in obtaining the proceeds of the 
check does not affect his guilt. It is clear that he presented the check 
tor payment after forging Lieutenant Borlook's name. The Manual for Court•-

_Ma.rtial, 1928, pa.ge 176, la.ya down the following prinoiplea 

"The ft.lee writing must be :made or altered with intent to 
defraud or injure another. It is immateria.l, however, that ,:rrr
one be actua.lly defrauded or injured, or that no turther step 
be made toward carrying out the intent to defraud than the maJc1ng 
of the fa.lse writing.• 

7. There is equally no question that aoouaed issued a.nd received value 
fo~ the three checks described in Specifications 1, 2 a.nd 3 of Additional 
Charge II, and that these checks were dishonored for want of sufficient 
funds. Accused denied any fraudulent intent or knowledge of the depleted· 
status of his a.ccount. Aooused a.dmitted his lack -of information concerning 
his standing with the bank, but it wa.s only on 27 June, the da.y a..f'ter he 
ha.d issued the third of 'tihe three checks that he contends that he learned 
through me8ll8 not explained that there were insufficient fUDds in the bank. 
He thereupon advised the payee of the aeoond check (issued on 24 June to 
M:,yle Trunk & Ba.g Company) that "a..f'ter figuring the matter over he didn't 
believe he would have enough money•'• Representa.tives of the Hotel 'Whitney 
denied that he had ma.de any similar statement to th-. It is obvious that 
on 27 June aocuaed was very doubtful. about his ability to pa.y the checka, 
and that, admitting the loss of the check book, he ma.de no effort to uoertain 
the status of his simple a.ocount before isauing the three checks. The noorcl 
is devoid of my effort on a.ocused's pa.rt to me.lee good the cheolaJ after h1a 
discover:, on 27 June or at a.n;r time up to and inoludillg the trie.l. It is 
true that a.couaed waa restricted to the post, but thia did not prevent his 
aooesa to the telephone._ a.a best demonstra.ted by his admitted telephone oa.ll 
to Scranton on 11 July, at which time he lea.med that u a result of the 
depoait of hia allotment in July there wu then a ba.lailce of· $85 to his 
credit. Had accused been in good faith, it would ha.Te been a simple matter 
for him to have transmitted this information to hi• Savannah creditors and to 
have notified them to res~bmit their checks. Not only did aocuaed fa.11 to 

- 9 -



(304) 

take any such steps, but on the foll9Wing day he endaavored, by resort to 
forgery, to oash a check which he knew did not belong to him and which 
ho had been carrying aroUDd for a.pproxima.toly nine dqs. The facts and 
circumstances, pa.rticula.rly his failure up to the time of the trial to 
take oare of his obligations, . compel the inference that accused we.a aware 
of the status of his account when the checka were issued, and tha.t he 
issued them with intent to defraud. 

The three specifications of Additional Charge II were laid under 
Articla of War 95. The scandal and disgrace to which the military establish
ment is subjected by the issuance by. one of its oo:mmissioned members of a 
check which is subsequently properly dishonored for lack of sufficient f'unda 
is, in the final .analysis, the evil sought to be guarded e.gainst (CY 202601, 
Sperti, 6 B.R. 1n). Inasmuch as accused actually received present value 
for each of the three worthless checks which he issued, hi• derelictions 
clearly make him amenable to the punishment prescribed by.Article of War 95. 

8. The mental responsibility of accused was put at issue. 1be psy
chologist, Miss Matthews, testified that, although the a.ccused wu not in
sane either at the time the offenses were committed or at the time of trial, 
and although he could distinguish between right and wrong he was not able, 
because of inherent la.ck of control and emotional instability to adhere to 
the right or to restrain his actions. This wa.a in contra.diction of the · 
statement of the psychiatrist, Captain Freed, who concluded, a.f'ter an exami
nation, that the a.caused was able to distinguish right from wrong and adhere 
to the right. The court's finding of guilty wu a determination of all the 
disputed issues before it•. Upon all the evidence it was within the province 
of the court to find that at the time of his offenses, the a.ccuaed wu 
mentally capable of distinguishing between right and wrong and of adhering. 
to the right (CM NA.TO 2047, par•. 395(36) Bull, JA!?r, June 1944).· The Board 
of Review concurs in this conclusion. 

9. Prior to trial the accused had addressed a request to Major John 
w. Ball asking him to a.ct as his defense counsel. Thia had been indorsed 
to the commanding officer of Chatham·Field and the request had been re.fuaed 
because of Major Ball'• pressing duties. No appeal wa.s taken from th11 
ref'usal, nor does it appear that the accused was advised of the proper ap
pellate procedure. At the commencement of the trial the accused stated that 
he was not satisfied with his appointed counsel. A r&.ther lengthy colloquy
ensued between the la.w member a.nd the regularly appointed defense counsel, 
during which the accused wa.a advised of his rights to request additional 
counsel, wa.s asked seTeral times whether he we.a satisfied with the appointed 
counsel, whether he desired to request e.dditiona.l counsel, and whether he 
objected to· proceeding to trial a.t that time. The a.ocused, during this time, 
did not indica.te that he desired to appeal from the determination of the 
Base commander, ref'using to detail ~jor Ball, but on the contrary a.sserted 
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that he understood his rights, did not wish to request additional counsel, 
was satisfied with the appointed counsel, and. was satisfied to go to trial 
at tha.t time. The right to military counsel of the accused's choice is 

· dependent upon the a.va.ilability of such counsel. It is not contended that 
this discretion was a.bused or tha. t the Base commander I s superior officer 
would have reversed or overruled the determination so made. One of the 
defense counsel was a lawyer end the defense a.ppears to have been ably 
presented. Under a.11 of the above oiroum.stances it ca.nnot be said that 
;t}le substa.ntia.l rights of the accused were prejudiced. 

10. In view of the teatimon;y that had been adduced, the court 
properly overruled defense counsel's motion for a finding of not guilty 
of Specification 3 of Addit1ona.l Cha.rge II. 

11. War Department records show that accused is 21-l/i2yea.rs of age. 
He enlisted as an aviation cadet on 4 June 1942, and. was commissioned a. 
second lieutenant, Air Corps, on 15 January 1944. In ohil life accused 
had been a musician with a Federal orchestra for approximately one 8lld 
one-halt yea.rs. Testimony of'f'ered at the trial was to the effect that he 
had been a. violinist since his early childhood. Accused is a high school 
graduate. 

12. The oourt was legally constituted and had jurisdiction of the 
person and the offenses; No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board -lf Revin
is. of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is ma.Ildatory upon conviction of violation of the 95th 
Article of War and authorized upon conviction of violation of the 61st, 
69th and 93rd Articles of War. 
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lat Ind. 
\ 

War Department, J.A.G.O., - To the Secretary ot War. \ 

1. Herewith transmitted for the action ot the President are the record 
of trial and· the opinion ot the Boa.rd ot Review in the ce.se of Second Lieu• 
tenant Benjamin J. Picone (0-708053), Air Corps. 

2. I concur in the opinion of the Board of Review tha.t the record of 
trial is legally sufficient to support the findings and the sentence an:i 
to warrant confirmation of the sentence. Accused's first absence without 
leave for nine days, during which he issued three worthless checks that 
ha.ve not yet been paid, was followed· shortly by his forgery of an indorse
ment on a Government check. Having been placed in confinement he escaped 
and remained absent without leave for approximately a day until apprehended. 
I recomm.end that the sentence be confirmed and carried into execution, and 
that the United States Disciplina.r.r Barracks, Fort Leavemrorth, Kansas., be 
designated as :the place of confineJ11Bnt. 

3. Consideration has been given to seven letters attesting to accused's 
good ~haracter and_ excellence as a musician., and to five newspaper clippings 
and programs., pertaining to his activities as a musician, attached to the 
record of trialJ a letter from Honorable James J. Davis, United States Senator 
from Pennsylvania, inclosing a copy of a letter to him from Mr. J. J. OwensJ 
a letter from accused's mother, addressed "To Whom It ·Ma.y- Concern"J and an 
unsigned copy ot a report by Miss Helen :Matthews, a psychologist, who testi
fied in his behalf at the trial ot aocusedJ and a letter from accused's 
father, to which are attached two letters from accused and various news
paper clippings. All letters and clippings accompany this record. 

4. Inolosed are a draft ot a letter for your signature., transmitting 
the record to the .President for his action, and a form. of Executive action 
designed to carry into effect the recommendation hereina.bove made, should 
such action meet with approval. 

}4y'ron c. Cramer, 
Ml.jar General, 

7 Inola. The Jmge Advocate General. 
Inol.1-Reoord ot trial. 
Inol.2-Drft. of ltr. for 

sig. Sec. of War. 
Incl.3-Form ot Ex. action. 
Incl.4-Ltr. fr. Sen. Davis, w/inol. 
Incl.5-Ltr. fr. accused's ~ther•. 
'incl.6-Ltr. fr. Miss Helen l4a.tthe1rs. 
Inol.7-Ltr. tr. accused's father w/inola. 

(Sentence confirmed. G.c.v.o. 621, 15 Nov 1944) 
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Army Service Forces I 

In the Office of The Judge Advocate General 
Washington, D. C. 

SFJGQ 
C~.! 261739 -1 SEP 1944 

UNIT2D ST.i.T.SS ). HAYl1.I:tlm DE?ART.:.~!JT 
) 

v. ) Trial by G.G.il., convened at 

Privates CIAF.ENC:3 :<ITCHELL 
) 
) 

APO 958, 23 Lay 1944. kitchell: 
Dishonorable discharge and con~ 

(3322/4371), and JOZ E. 
Lii.l'iSON (38151156), both of 

) 
) 

finement for six (6) years. 
Dawson: Dishonorable discharge 

480th Amphibian Truck Company. ) and confinement for ten (10) 
) years. Each= Disciplinary 
) Barracks. 

HOLDING by the BOARD OF REVIEW 
G:t\.'.·IERELL, FREDERICK and ANDERSON, Judge Advocates. 

1. The Board of Review has examined the record of the connnon trial 
in the case ·of the tm, soldiers named above. 

2. The record of trial is legally sufficient to support the respective 
findings of guilty made against Private Clarence Mitchell and the sentence 
assessed against him as approved by the reviewing authority. It is like
wise legally sufficient to support the findings of guilty of Charges I and 
II and their Specifications made asainst Private Joe E. Dawson and the sen
tence assessed against him as approved by the reviewing authority. The 
only question requiring consideration is whether the record is legally 
sufficient to support the findings of guilty of Charge· III and its Speci
fication as regards P:rivate Dawson. 

3•.The only offense allsged in the Specification of Charge III 
&gainst Private Dawson is that of uttering a forged ,military pass, t.11e 
charging part of the Specification being that he 

11did -1:-iH!-, ,-:1th inter.t to defraud, knowingly and wrong
fully utter as true and genuine a certain organization 
pass in words and figures as follows: 1LPO 952 JO:!!: :c:. 
Tu\.}i"SOH, 38151156, PVT has permission to be absent from 
his duties and station from 0800, April 3, 1944 until 
2130, April 4, 1944. SAUL GORUA.N Co. or Btry. Comdr. 1 , 

which said organization pa::is vras, as he,. the said Private 
· Joe E. Dawson, then well knew, falsely made _and forged." 
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'l'he purported pass in question -was introduced in evidence without objection 
(R. 53; Ex. G) and evidence was adduced which is legalzy sufficient to show 
beyond reasonable doubt that it was forged by the accused, Private Dawson 
(R. 15, 52, 53, 96; Exs. c, D). There is,·hovrever, no evidence of 
record show:i:ng or tending to show that the accused ever presented, of
r"ered, or exhibited this pass to anyone at any time, or that he ever rep
resented, either by words or actions, that the same was Genuine. It was 
merely discovered and picked up by a civiUan policeman and a member of 
the military- police at the scene of a fight in which the accused (Dawson) 
had been engaged (R. 98). · • . 

"To utter, as used :in a statute against forgery 
and counterfeiting, means to offer, v;hether accepted 
or not, a forged instrument, -..tlth the representat{on, 
by words or actions, that the same is genuine11 (Black's 
Law Dictionary, 3rd ed., page 1793). 

The uttering of a forged instrument is a se93-rate and distinct offense 
from that of forgery itself (I.Im, 1928, par. 149j_). The evidence of record 
is legally insufficient to establish the -accused's guilt of the offense 
of uttering the forged pass. · "-

4. For the reasons stated the Board of Review holds. the record 
, of trial legally insufficient to support the findings of guilty of,Charga 
. III and its Specification as ma.de against Privata Joe E. Dawson but 
legally sufficient to support all other !~dings of guilty made against 
him and Private Clarence Nitchell, respectively, and the respective 
sentences assessed against them as appr.oved by the reviewing authority. 

4£:u,.,M Ji,l,k~ 
\~~ 
~~ff"-..................._£-.,_~_......___...;.....;..;..___, 

Judge Advocattt. 
I 
IJudge Advocate. · 
I 

Judge Advocate. 
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SPJGQ 
CY: 261739 lat Ind. 

5 - SEP 1944
War Department, J.A.G.O~, · - To the Commanding Genera.l, 
U. s. Army Foroea in Pacific Ocean Area.a, A.P.O. 968, c/o Poatmaster, San 
Franciaoo, California. 

1. In the case ot Privates Clarence Mitchell (33224371) and Joe E. 
Dawson (38161156), both ot 480th Amphibian Truck Company, attention i1 
invited to the tore going holding by' the Board ot- Review that the record 
ot trial is legally inauf.ficient to support the findings ot gullty ot 
Charge III and it1 Specitica.tion as to accused Dawson but lega.lly aut• 
ticient to support all other findings ot guilty made against him and 
accused W.tohell, respectively, and the respective sentences assessed 
against them as approved b7 the reviewing authority, which holding ii 
hereby approved. Upon diaapproval of the findings ot guilty or Charge 
III and its Specification a.a to a.ocuaed Dawson you will haTe authority 
to order execution ot the sentences.· 

2. Sino• each ot the accused sta.nda convicted ot a .felony, 'Viz, 
aa~ault with intent to do bodily harm with a dangerous weapon, it ii 
recommended that a Federal reformatory be designated as the place ot 
confinement rather than a disciplinary barracks. 

~. When copies ot the published order in this oase are forwarded 
to this otrice they should be accompanied by the foregoing holding and 
thi1 indorsement.' For convenience of reference and to .facilitate attach
ing copies ot the published order to the record in this case, please place 
the file number of the record in bracket ■ at the end of the published order, 
a.a tollows1 

(CM 261739). 

-Myron c. ·Cramer, 
Major General, 

The Judge Advocate General. 

Incl. 
Record ot Tria"!,1 

l 
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',Dill Dill'AF.T:.".El'IT 
Army Service Forces 

In the Office of The Judge Advocate General 
Wasi1ington, D. C. (311) 

SPJGN 
CK 261810 S SEP 194,4 

U N I T E D S T A T E S ) AflliY GROUND FOF.CES 
) P,EPLA.CE!JEN'l' D£POT NO 1 

v. ' ) 

Second Lieutenant COURTNEY 
S. KITCHEL (0-1324843), 
Infantry. 

) 
) 
) 
) 

Trial by G. C.I!.., convened at 
Fort George G. ~eade; Mary
land, 14 August 1944. Dis
missal. 

OPilIION of the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused vras tried upon the following Charge and Speci
fications: 

CHAP.GE: Violation. of the 95th Article of War. 

Specification 1: In that Second Lieutenant Courtney S. 
Kitchel, Company D, 12th Replacement Battalion, 3rd 
Heplaceuent Regiment (Inf), Army Ground Forces 
Replacement I:epot No 1, did, at Fo~ George G. Meade, 
Maryland on or about 15 July 19/44, vdth intent to 
deceive First Lieutenant James v. Yaukey, an officer 
whose official duty required him to make an investiga
tion of' the conduct of the said Lieutenant Kitchel, 
officially state to the said Lieutenant Yaukey that while 
a staff sergeant in the Army Air Forces stationed at 
Keesler Field, ;;fississippi, he had made a flight to 
Honolulu where the plane made a crash lar.ding at Hickam 
Field and that he sustained a minor head injury which 

·statement was knovm by the said Lieutenant lutchel to 
be untrue in that he did not make said flight or sustain 
said injury in the manner stated. 

Specification 2: (Finding of not guilty). 

Specification 3: In that Second Lieutenant Courtney S. 
Kitchel, Company D, 12th Replacement Battalion, 3rd 
Replacement Regiment (Inf), Ji:rrrry' Ground Forces Re-
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placement J.:epot No 1, did, at New York City, New York, 
at the Yale Club, on or about 21 June 1944, knowingly, wrong
fully, and without authority, publicly wear the American 
Theatre Ribbon, Asiatic Pacific Theatre Ribbon, Purple 
Heart Ribbon, Air Medal Ribbon with Silver Cluster, and 
American Defense Service Ribbon. 

Specification 4z (Finding of not guilty). 

He pleaded not guilty to the Charge and all Specifications thereunder 
and was found gullty of the Charge and Specifications 1 and 3 the:r:e
under but not guilty of Specifications 2 and 4 thereunder. He was 
sentenced to be dismissed the service. , The reviewing authority approved 
the sentence.and forwarded the record of trial for action under Article 
of War 48. 

J. The evidence for the prosecution shcms that Mr. Thomas J. Kehoe, 
Assistant National Service Director for the Disabled American Veterans 
became acquainted with the accused during the month of May, 1944. The 
accused had been introduced to Mr. Kehoe by another officer who stated 
that the accused had seen foreign service and was entitled to wear 
numerous theatre ribbons and decorations (R. 15-19). Mr. Kehoe was 
interested in a dinner being given by the Yale Club in New York City 
in honor of Lieutenant Ernest Childers and Sergeant Charles E. (Conunan
do) Kelly, both of whom hold the Congressional Medal of Honor, and 
he secured-from the accused's commanding officer permission for the 
accused to accompany him to New York City for such occasion which was 
attended by numerous dignitaries (R. 15-17). On this occasion the ac
cused wore ribbons denoting his possession of the Air Medal with Silver 
Cluster, the Purple Heart, the Goqd Conduct Medal and his service before 
Pearl Harbor and in both the Pacific '.1.'heatre and American Theatre of 
operations. During the course of the evening the master of ceremonies, 
who by stipulated testimony stated that the accused was present on such 
occasion, called upon the accused for a short talk after Lieutenant 
Childers and Sergeant Kelly had spoken. Nona of the witnesses recalled 
exactly what the accused had stated. On this occasion his picture was 
taken in a group composed of Lieutenant Childers, •commando-a Kelly and 
other dignitaries and the picture which was identified and admitted into 
evidence shows the accused wearing the aforementioned decorations (R. 16-
23; Pros. Exs. 4, 5). 

Thereafter an investigation was instituted concerning the ac
cused's U?authorized wearing of the decorations and on 15 July 1944 the 
accused was interrogated by First Lieutenant James v. Yaukey, an intel
ligence officer (R. 7-8). The accused was informed of his rights under 
the 24th Article of War and after considerable conversation with Lieu
tenant Yaukey executed a written statement which was a sunnnarization of 
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the conversation excluding therefrom numerous •off record• statements 
( '9.. 8-9., 11-12., 37). This statement in material _part is as follows: 

•.During the latter part of ·January 1943., while a 
Sta.f'f Sgt in the A:rm:f Air Forces stationed at Keesler Field., 
Mississippi., I made a flight to Honolulu. '.I.be plane I was 
in made a crash.landing at Hickam Field and ·r had a minor head 
injury. After approximately six weeks a return tlight was made 
to Keesler Field., :Mississippi. On my return., Captain Maurice 
Greenbaum gave me 4 ribbons and told me that I was eligible 
to wear them. 'l'hey were (l) American Theater (2) Pacific Theater 
(3) Purple Heart and (4) Air Medal which had a palm. None of these 
ribbons were ever worn from the time Captain Greenbaum gave them 
to me lmtil 13 June 1944. 

"iJhile at Walter Reed General Hospital to meet a Disposition 
Board to have my limited service restriction removed., I visited at the 
homa of Thomas J Kehoe., Asst National Service Officer of the Dis
abled American Veterans; I became quite well acquainted with Mr. 
Kehoe and made several contacts for him with patients at the 
General Hospital. I had explained the situation of the service 
ribbons to Mr Kehoe., stating that.they had been given me but that 
I had no authorization to wear them. YJhen Mr Kehoe picked me up 
to take me to a luncheon at the 'l'ouchdown.Club in Washington on 
13 June he requested I wear th~ for an impression. 

•Mr. Kehoe later invited me to go to New York with him tor 
the Lt Childers- Sgt Kelly reception and insisted I wear the 
ribbons. · I had requested that I be kept in the background but 
eventually found myself in the front rows of group pictures 
which were published in New York papers. My conspicuous position 
in one of those pictures was due to 'IJJ.7 long time acquaintance with 
Mey-or LaGuardia. 

,on these two occasions related., I wore six ribbonsa Good 
conduct ribbon to lihich I am entitled., the Defense ribbon which 
I procured myself and the 4 ribbons givezi me by Capt Greenbaum. 
These are the only occasions on which these ribbons have been 
worn.• · · 

According to stipulated evidence concerning the accused's mili
tary record it was shown that he had not made a fiight either as a 
pilot or crew member to the Territory of Hawaii, that he had had no 
foreign service o~ any nature and that he had not been awarded arry 
decorations or awards (Pros. Exs. 2., .3). 

4. The accused, a.f'ter explanation of his rights .as a witness, 
elected to testify. Shortly before meeting Mr. Kehoe he had entered 
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Walter Reed Hospital in an effort-to qualify for general duty and while 
there because of his experience as a physical training instructor 
he was placed in charge of physical training and corrective exercises 
for disabled men returned frcm overseas (R. 28). He became aware that 
he could better perform his duties if the men were under the impression 
that he had had ccmbat service and consequently he permitted a rumor to 
such effect to spread (R. 28-29). He became acquainted ldth Mr. Kehoe 
and attended a dinner at the Touchdown Club., Washington., D. C. but did 
not wear a:ny ribbons or-decorations on that occasion (R. 29)~ He ac
cepted Mr. Kehoe 1s invitation to attend the dinner at the Yale Club 
and had requested that he be permitted to remain in the background but 
at Mr. Kehoe•s insistence he had worn the six decorations aforementioned 
in an effort to perform the functions for which he had been invited., 
namely., to act as a buffer between the public aod Lieutenant Childers 
and Sergeant Kelly. His sole purpose in attending the dinner was to aid 
the disabled veterans and during the short talk he made on such occasion 
he made no claim to having had foreign service or combat duty of any 
kind (R. 29-34). When he signed the statement given to Lieutenant Yaukey 
he had not carefully read it and he did not know in exactly what capacity 
Lieutenant Yaukey was acting in talcing the statement (R. 35). He admitted 
that he had never flown to Hawaii and that he had received no injury as 
a resuJ.t of an airplane crash (R. 30). 

5. Specifications 1 and 3 respectively allege that the accused at 
a designated time and place &with intent to deceive First Lieutenant James 
v. Yaukey, an officer "Whose official duties required him to make an oi'!i
cial investigation of the conduct of the said Lieutenant Kitchel• offi- , 
cially stated to Lieutenant Yaukey that he (the accused) while a staff 
_sergeant in the Army Air Forces stationed at Keesler Fial~., Mississippi, 
had made a flight to Honolulu where the plane made a crash landing at 
Hickam Field and that he sustained a minor head injury which statement 
was known by the accused to be untrue in that he did not make such 
flight or sustain said injury in the manner stated and that the accused 
at the Yale Club in New York City on 21 June 1944 knowingly, wrongfully 
and without authority publicly wore the American Theatre Ribbon, Asiatic 
Pacific Ribbon, Purple Heart Ribbon., Air Medal with Silver Cluster and 
American Defense ribbon. The offenses are charged in violation of 
Article of War 95. •Kncwingly making a false official statement-., is 
violative_of Article of War 95 as is also erry- conduct or behavior in 
an official capacity which in dishonoring or disgracing the individual 
as an officer seriously compromises hi.!3 character and standing as a 
genUeman (MCM 1928., 151). - -

The evidence for the prosecution conclusively shows that the 
accused on 21 June 1944 was the guest of Mr. Kehoe at a dinner at the 
Yale Club in New York City in honor of two holders of the Congressional 
Medal of Honor. On this occasion the accused wore six decorations 
1¥holly without authority of any kind. He perm:1.tted himself to be 
introduced as a hero of only slightly less stat~e than the two holders 

-4-



(315) 

o! the Congressional Medal. of Honor. He., lVhile wearing the six decora
tions., permitted his picture to be taken with these two heros and other 
dignitaries. By these actions he represented to a large assembly · 
of persons that he was entitled to wear the decorations and was en
titled to be recognized as a veteran of overseas combat action. Such 
display is not only disgrace.fu1 but seriously compromises the accused's 
character both as an officer and a gentleman. The signed statement . · 
made by the accused to Lieutenant Yaukey 1n the first sentence thereof 
contains the statement that •'While a staff s_gt. 1n the ~ Air Forces 
stationed at Keesler Field.,_Mississip~~ I Lthe accuseW made a flight 
to Honol.u1u. The plane_! Lthe accuse91 was 1n made a crash landing 
at Hickam Field and I Lthe accuse9' had a minor head injuryt'. Such . 
statement was made in the course of an official investigation of the 
accused's unauthorized wearing of .the aforementioned decorations. 
The statement was 'Wholly false as is conclusively shown by the War 
Department records of the accused's service and by his own admissions 
in his testimony. The evidence., therefore., shows beyond a reasonable 
doubt that the accused committed the offenses as alleged 1n Speci
fications 1 and 3 and amply supports the court I s tindings of gullty of -
the Charge and Specifications 1 and 3 thereunder. 

6. The accused is about 30 years old. The War Department 
records shaw that he has had prior enlisted service from 22 · September 
1942 to 6 September 1943 men he was conmdssioned a second lieutenant 
upon completion of Officers Candidate School and that he has had active 
duty as an officer since the latter date. Ha attended college for. 
5 years 1 graduating in 1940. . For a short time before his induction 
he was employed by the Trojan Powder Company as a •Line Supervisor• 
at a final weekly salary of $62. 50. 

7. The court was legally .constituted. No errors injuriously 
affecting the substantial. rights o! the accused were committed during 
the trial.. For the reasons stated the Board o.f Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty of the Charge and Specifications 1 and J thereunder 
and the sentence., and to warrant confirination thereof. Dismissal is 
mandatory upon conviction of a violation of Article of War 95. 

~f~. Advocats. 

;,~~eAdvo_cate • 

.i~cew,.. Judge Advocate. 
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SPJGN 
Cll 261810 

1st Ind. 

War .Department, J.A.G.0. 1 - To toe Secretary of War. 
al SEPIIM 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board or Review in the 
case of Second Lieutenant Courtney s. Kitchel (0-1324843), ;nrantry. 

2. I concur in the opinion of the Board of Review that the 
· record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. 

The conduct of the accused in making a false 1 official · · 
statement in the course of an investigation reveals deliberate dis
honesty and his unfitness for the responsibilities of an officer~ 
His further act in publicly wearing valued military decorations to which 
he was not entitled not only violated the code of honor of the soldier 
but was an affront to all those who have won military decorations by 
service and sacrifice. · The privilege of wearing decorations won at 
such a price must be zealously guarded. In addition to the offenses 
for which he was tried, the accused admitted that while at Walter Reed 
Hospital he fostered a rumor that he had had foreign service and had 
been awarded various military decorations. The accused by telling a 
deliberate falsehood and by false pretenses bas so compromised his 
position as an officer and a gentleman as to render his retention in the 
service undesirable. I recommend that the sentence of dismissal be 
confirmed and ordered executed. · 

3. Consideration has been given to •Brief on Behalf of Accused" 
\ subnd. t tad by him through milltary channels. 
\ 

4. Inclosed are a draft or·a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

~ Q : ~a.__---.. 

~n c. Cramer, 
Major General,. 

The Judge Advocate General. 
4 Incls. 

Incl l - Record of trial. 
Incl 2 - Dt't. ltr. for sig. S/W. 
Incl 3 - Form of action. 
Incl 4 - Brief on behalf of 

accused. · 
(Sentence con!irlled. o.c.Y:.O. ·568., 16 Oct 1944) 



WAR DEPARTMENT 
Army Service Forces 

·In the Office of The Judge Advocate General (317) 
Washington., D. c. 

SPJGQ 
CM 261815 ... 7 SEP 1944 

UNITED STATES ) ARMY AIR FORCES CENTRAL 
) FLYING TRAINING COMMA.ND 

v. ) 
) Trial by G.C.M•., convened 

First Lieutenant ALLEN D. ) at Ellington Field., Texas., 
REED (0-73.3725)., Air Corps. ) 4 August 1944. Dismissal, 

total forfeitures. 

OPINION of ~e BOARD CF REVmY 
GAMBRELL., FREDERICK and ANDERSON., Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this., 
its opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 96th Article of War. 

Specification l: Nolle prosequi by direction of appoint-
ing authority. · 

Specification 2: In· that First Lieutenant Allen D. Reed., 
Air Corps., did., at or near Plaµcheville., Louisiana., on 
or about· 5 J'tme 1944., wrongfully violate paragraph 12., 
Army Air Forces Regulation 60-l6A.., by flying an Army 
aircraft of which he was the pilot closer than five 
hundred{500) feet to another aircraft in flight., when 
not in duly authorized formation and when not necessary 
to _the performance of his mission. ' 

CHARGE II: Nolle prosequi by direction of appointing 
authority. 

Specification: Nolle prosequi by direction of appointing 
authority. -

CHARGE III1 Finding of not guilty. 

Specifications 1., 2., 3., 4, 5: Findings of not guilty. 

https://COMMA.ND
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• 
He pleaded not guilty to all of the Charges and Specifications on which 
he was arraigned. He was found not guilty of Charge III and its Speci
fications and guilty of Charge I and Specification 2 thereof. ey 
direction of the convening authority an order of nolle prosequi was 
entered as to Specification 1 of Charge I and as to Charge II and its 
Specification. No evidence of any previous conviction was introduced 
at the trial. He was sentenced to be dismissed the service, to 
forfeit alI pay and allowances due or to become due, and to be con- _ 
fined at hard labor at such place as the reviewing authority may direct 
for one year. The reviewing authority approved the sentence, remitted 
that portion thereof providing for confinement at hard labor and for
warded the record of trial for action under Article of War 48. 

3. The evidence for the prqsecution in support of the only Speci
fication and Charge of which the accused was found guilty may be summarized 
as follows: Accused, a member of the military service (R.8)was at the 
time of the occurrence complained of a First Lieutenant, rated as a pilot, 
and stationed at Ellington Field, Texas. 

On 5 June 1944 accused was the pilot of an A-28 military airplane 
carrying a co-pilot, a navigation instructor, three navigation students, 
and a radio operator (R. 32). The plane was _one of eleven similar planes 
sent on the same mission at the same time (Pros. Ex. 2, R. 8-9). The 
mission was primarily for the instruction of the student navigators 
aboard the planes, and was known as Mission 3 for Dead Reckoning (Pros. 
Ex. 1, R. 6). The planes were not to be flovm in formation. Each plane 
flaw individually so that the students could take turns acting in the 
various navigation posts in each plane (R. 33). · Included in the·same 
flight and mission was a similar plane piloted by Second Lieutenant Richard 
I. Harris, .hereinafter referred to as •the Harris plan~.• 

About 1230 that day, the plane piloted by the accused flew over Wood
ville, Mississippi, and entered the last leg of its journey across 
Louisiana (R. 50). The Harris plane was seen about one-half mile to a 
mile ahead and flying the sa'lle altitude and course (R-35). The accused's 
plane overtook the Harris plane and flew within a distance estimated at 
10 to 100 feet from it (R. 50, 66, 140, 145) • 

.The two ships tor an interval of a minute or two flew almost paral.lei. 
and within one hundred feet of each other at the same altitude. Follow
ing this; the plane on the right· ( :i.e. the Harris plane) passed 'lmder the 
plane flo,m by the accused and came up on the left side thereof. The 
ships changed positions from right to left several t~s, alternating in 
passing 'lmderneath one another. The last time any of the witnesses smr 
the ship flown by Lieutenant Harris it was on the left of their plane, and 
the maneuvers between the two planes had lasted eight to ten minutes. 

· During this time, the ships were bobbing and weaving, sometimes being as 
close together as twe:J.ve feet from wing-tip to win~-tip and at other 

· times being considerably farther apart. During this same time the plane flown 
by the accused gained and lost altitude, but the general trend on the 
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altimeter was up, and just prior to the accident it registered 9600 
feet. At the same time, the air-speed nuctuated from 120 to 180 miles 
per hour and the compass headings changed perceptibly four or five 
times, so that it was almost :l.mpossible for the students to navigate or 
plot an average course. 

When last seen, the plane of Lieutenant Harris was to the left, 
slightly ahead and within or:ie hundred feet of the plane nown by the 
accused. Shortly thereafter, the plane of which the accused was the 
pilot, which appeared at that moment to be in straight and level flight, 
was involved in a collision with the Harris plane which threw the occupants 
of the accused's plane upward and forward, following which the ship lost 
altitude for a time, but then straightened out (R • .33-40; 49-52, 66-69, 
140-14.3, 145-147). The Harris plane crashed to the earth below and all 
five of its occupants were killed (Pros. Ex • .3 to 26, incl.). The ship 
of which the accused was the pilot proceeded back to Ellington Field, 
Texas, and landed safely. · 

. Captain Steen, Director of Flying, Navigation School, Ellington 
Field, Texas, testified that on Navigation Mission 3, which is a standard 
problem, no formation flying was authorized, and that if one plane should 
overtake another in flight at the same altitude and air-speed that AAF 
Regulation 6o-16A. would require the overtaking plane, by giving way to 
the right, to give the right-of-way to the plane overtaken. 

4. Evidence for the defense: Second Lieutenant Charles M. Krouse, 
the co-pilot in the ship flown by the accused, was occupying the co-pilot I s 
seat out of Woodville, Mississippi. There was only·one set of controls 
in the ship. About four to six minutes after leaving Woodville he saw a 
plane on a similar course and directly ahead. The accused kept on course 
and pulled even with the other ship, which was about seven hundred fifty 
feet away on the right. At that time, accused handed Krouse the Flight 
Annex Plan and asked him to find out who was the pilot of the other ship,• 
and while Krouse was reading the Annex he ceased to ,.-atch the other 
plane. By the time he looked up, the other ship had turned and was com
ing closer and was two to three hundred feet ahead of the plane flown 
by accused. About this time, the other ship went under the plane of which 
Krouse was an occupant and got on its left side. Krouse then again re
ferred to the Annex, and during that time the other sbip evidently 
crossed over above them and got back on the right side. On the first 
maneuver the accused cut the throttles back to keep from over-running the 
other ship. After flying some time on their right, Lieutenant Harris 
again flew his ship back under them and came up on the left, slightly 

- ahead and about one hmidred feet away. Without warning, Lieutenant 
Harris made a right level turn in a 45° bank in front 0£ and into 
the path 0£ their ship, and the accused immediately cut the throttle, 
pushed the wheel forward to go down, and skidded his plane to the left 
to avoid the other ship. By this time, and as Lieutenant Harris started 
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to cross over the ship flown by the accused., Harris tightened his turn and 
pulled his tail down. Just at that moment the right wing of' the accused's 
ship came up and ma.de contact with the left rudder assembly., ·both verti"'.' 
cal and horizontal stabilizers., of' Lieutenant Harris' ship. Lieutenant 
Krouse saw the impact but immediately thereafter lost sight of' the other 
plane. 

During this time the accused maintained his course., altitude., and air
speed and never changed the throttle settings., except the two times above 
mentioned. The accused did not engage in formation flying and never 
maneuvered his ship to •play-a with Harris (R. 106-108). 

Major Howard F. Weeks.,- Operations O.fi'icer., and Captain Charles A. 
Steen., Director of' Flying, Navigation School., Ellington Field., Texas, 
both testified that they had known the accused for appro:idJn.a.tely a year 
and a half'; that his ei'i'iciency rating was excellent. During this 
entire time., he had done his work well as a pilot and was a flight com-. 
mander., chosen on the basis of' experience.and dependability (R. 13.3-135). 

The accused., after proper explanation as to his rights as a 'Witness, 
elected to remain silent. 

5. In rebuttal, Lieutenant L. R. Brower, 'Who was a student navi
gator· and a passenger in the plane piloted by the accused, testified 
that Lieutenant Harris• ship went under his plane once from right to 

-left; that later he saw it on the right., and assumed it had gone over 
his plane; and that later it was back on the left and again he assumed 
it had gone over his plane. He could see straight ahead., below him., and 
almost 90o to both right and left. Just _prior to the accident the ship 
i'lom by accused was £lying straight and level., and the other ship which 
had previous~ been to the left and about two hundred feet away did not 
cross over in front of ac_cused•s plane., nor did.it cross over below him. 
During the ten minutes prior to the accident, the ship i'lown by the accused 
had ch~ged its course several degrees on two or three occasions (R. 140-14~). 

6. The accused having been found not guilty of the serious charge of 
manslaughter of the five occupants of the Harris plane., our discussion 
will be confined.entirely to the findings of' guilty of Charge I and.its 
Specification 2., wherein it is averred in substance that the accused.violated 
Par. l!?, of AAF Regulation 60-16A. by fiying an airplane closer than 500 feet 
to another airplane when not in a duly authorized formation and when not 
necessary to the performance of his mission. 

/ . 
Par. lb of Ail' Regulation 6o-l6A. of 15 April 1944 provides as follows: 

•Proximity to other Aircraft. No aircraft will be .ncnm 
closer than 500. feet to an:, other aircraft in night, except 
when two or more aircraft are i'lown in duly authorized f orma.
tion. On authorized fonnation .t'lights, aircraft'will not be ' 

' ' 
... 4 .. 



(.321) 

flovm closer to each other than the distance of one-half 
the wingspan of the largest aircraft concerned.• 

Five witnesses, all occupants of the plane £10ffl'l by, accused, testi
fied that he overtook the Harris plane in flight and came within a 
distance estimated from 10 to 100 feet of that plane. The only evidence 
to the contrary was the testimony of the co-pilot of accused's plane to 
the effect that the accused's plane was not flown within 500 feet of the 
Harris plane, but that tne latter after accused's plane was about along
side suddenly turned in toward accused's plane and caused the collision. 
His testimony was not convincing in the face of the testimony of num
erous disinterested witnesses to the contrary, particularly that of the 
navigation student who was watching the instruments prior to the colli
sion and observed that the accused's plane varied in direction, elevation 
and· speed to such an extent that he could not perform his duties-and left 
his seat to complain about it. The findings of guilty are therefore amply 
aupported by convincing evidence and we find no justifiable reason for 
disturbing them. 

7. War Department records show the accused to be 25 years 0£ age, 
born in Bradford, Pennsylvania, on 2 March 1919. He graduated from 
Bradford High School in 19'Y/, was employed as a laborer, salesman, and 
electrician's helper £or one and a half years, and enlisted in the ser
vice 9 February 1939. He served in Company B, 9th Infantry., until 7 
April 1942, at which time he was appointed an aviation cadet. On 3 
December 1942 upon completion of his cadet training he was commissioned 
a Second Lieutenant, Air Corps. He was assigned and served as a 
pilot with the Navigation School £or 19 months. He is credited with 
1500 hours of flying time. He was promoted to First Lieutenant 17 
November 1943. He is married. · 

8. The court was legally constituted and had jurisdiction of the 
person and of the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the .findings of guilty and the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War 96. 

Judge Advocate. 

Judge Advocate • .. 
, · Judge Advocate.~!¼~ 
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1st Ind. 

Wa.r Department, J.A.G.o., - To the Secretary of War.
2- OCT1S44 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of First 
Lieutenant Allen D. Reed (0-733725), Air Corps, Ellington Field, Texas. 

. , 

2. I concur in the opinion of the Board of Rm~ that the record of 
trial is legally sufficient to support the findings and sentence and to war
rant confirmation of the sentence as approved by the reviemng authority. 
Accused was found guilty of violation of paragraph lb, AAF Regulation 60-16.A. 
by flying a military aircraft closer than 500 feet to another when not in 
duly authorized formation md -when not necessary to his mission. I recom
mend that the sentence as approved by the reviewing authority be confirmed 
and carried into execution. 

3. Consideration has been given to the attached memorandum £ran 
General H. H'.. Arnold, Commanding General of tha United States Army Air Forces, 
dated 22 September 1944. He recommends that the sentence of dismissal· and 
total forfeitures be confirmed and ordered executed. I concur in that recom
mendation. 

4. Consideration has also been given to the attached letter from the 
accused's father, addressed to the President, dated 17 August 1944. 

S. Inclosed are a draft. of a letter· for your signature, transmitting 
the record of trial to the President, together with a form of Executive action 
desigmd to carry into effect the above· recomnendation, should such action 
J!leet with approval• · _ 

~--~ 
Myron c. Cramer~ 
Major General, 

The Judge Advocate General.S Imls. 
Incl.1-Record of trial. 
Incl.2-Drft. of ltr. for sig.

S/«.
Incl.3-Fonn of action. 
Incl.4~ano. fr. Gen. H.H. Arnold 

dated 22 Sept. 44. 
Incl.5-Ltr. fr. accused's father 

dated 17 Aug. 44. 

(Sentence as approved by' reviewing authority- confirmed. 
o.c.K.O. 622, lS NOY 1944) 
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(323) ,WAR DEPARTMENT 
A:rmy Service Forces· 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 261863 

1 5 SEP 1944 
UNITED STATES FIRST Am FORCE 

v. Trial by G.C.M., convened at 
· Seymour Johnson Field, North 

Second Lieutenant RAYMOND Carolina, 5 August 1944. 
H. GRANT (0-815684), Air Dismissal. 
Corps. I 

OPINION or the BOARD OF REVJEW 
TAPPY, HARWOOD and TBEVE'.mAN, Judge Advocates 

1. The Board or Review bas examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi• 
cations: 

CHARGE I: Violation of the 95th Article or War. 

·specification: In that Second Lieutenant Raymond H. Grant, 
Air Corps, Section G, 123rd Army Air Forces Base Unit 
(Fighter), did, ·at Seymour Johnson Field, North Carolina, 
on or about 30 June 1944, with intent to deceive Major 
Lester J. Johnsen, Air Corps, officially state to the 
said Major Lester J. Johnsen, that he. had turned in all 
of his flying equipnent, except a gabardine summer flying 
suit, to the Air Corps Supply, which statement was known 
by the said Second Lieutenant Raymond H. Grant, to be 
untrue in that he had not turned in his fiying equipnent. 

CHARGE II: Violation of the 96th Article of War. 

Specifications In that Second Lieutenant Raymond H. Grant,
* * *, having received a lawful order f'rom Major Lester 
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J. Johnsen, Air Corps, to turn in all of his flying 
equipment, the said Major Lester J. Johnsen being in 
the execution of •his office, did, at Seymour Johnson 
Field, North Carolina, on or about 30 June 1944, fail 
to obey the same. · 

He pleaded not guilty to and was found guilty of both Charges and their 
respective Specifications. No evidence of previous convictions was intro• 
duced. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing authority approved 
the sentence, remitted the forfeitures and forwarded the record or trial 
for action under Article of War 48, but recommended that the execution or 
the sentence of dismissal be suspended. 

3. · The evidence for the prosecution is substantially as follows: 

On or about 15 May- 1944 accused was observed by Major Lester 
J. Johnsen, Director of Flying, Seymour Johnson Field, North Carolina, 
wearing a gabardine· summer flying suit. Major Johnsen knew that accused 
had previously been re-evaluated as a pilot and taken off !lying status. 
He asked accused if' he had turned in his flying equipment and accused 
replied 11No". Major Johnsen then instructed him to turn it in because 
he was no longer a pilot. On 1 June Major Johnsen again asked accused 
if he had turned in his flying equipment, and receiving a negative answer, 
again instructed him to turn the equipment in. On 30· June Major Johnsen 

· called accused by telephone and inquired if he had turned his flying 
equipment in. Accused replied he had turned in everything except his 
gabardine flying suit which was at the laundry. At Major Johnsen's 
request he enumerated the articles he had turned in and said they had 
been turned in to some sergeant at the 11Air Corps Supply" whose name he 
did not remember (R. 6, 7). First Lieutenant Ralph M. Scott, accused's 
commanding officer, was present in Major Johnsen's office at the time of 
this telephone conversation between the major and accused and listened 
in over an extension phone (R. 7). Major Johnsen then sent Lieutenant 
Wright to inspect accused's/quarters to see if eny flying equipment was 
there. Upon receiving Lieutenant Wright's report on what he found in 
accused's quarters Major Johnsen had accused and Lieutenant Scott 
accompany him to accused's quarters (R. 8). There they found flying 
equipment issued to all pilots (R. 11). Included in the items found 
in accused's room were a first aid kit from a P-47 airplane, summer 
leather flying jacket, flying boots with flying trousers, helmet, old 
type summer flying suit, old type winter flying jacket, summer flying 
gloves and a parachute {R. 22). Accused was entitled to have this 
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type of property prior but not subsequent to his being evaluated 
as a pilot (R. 22). '\'ihen asked by Major Johnsen why he had said 
over the phone that he had turned his equipment in accused contended 
that what he had told the •major was that he had talked with a 
sergeant about turning it in (R. 9; 19). 1ihen later questioned by 
l'iajor Johnsen after they had returned to Lieutenant Scott's office 
accused admitted he had lied over the phone because he did not want 
another argument as 'Captain Roderick had "chewed him out" about 
something half an hour previous to the major's call (R. 8, 19). 

Immediately after listening in on the telephone conversation 
betueen IJajor Johnsen and accused, Lieutenant Scott went to his 
office where he saw the accused.·- Accused told him he had just talked 
with Major Johnsen and asked Lieutenant Scott if.he thought Major · 
Johnsen was coming over. He said 11:ajor Johnsen had told him to turn 
·in his flying equipment and he thought he.had better do it before 
the major came over. However L!ajor Johnsen arrived before accused 
had left Lieutenant Scott's office (R. 18). 

4. -For the defense. 

Accused after having his rights as a witness explained 
elected to make ·an unsworn statement to the court. He admitted 
11 1 feel personally that these charges are in essence true. I did 
make a false official statement only in the sense that I used it 
to gain time to rectify the mistake I bad made". The accused 
expressed the opinion that the charges resulted from prejudice 
against him because he had been re-evaluated as a pilot due to his 
dislike of the'P-47 airplane. Major Joru:isen after inquiring on 
two occasions if he had turned in his flying equipment then sug
gested that he had better do it. Due to the press of duties he 
had not accomplished his intention to do so. On 30 June just 
prior to his telephone conv;ersation with :Major Johnsen he md 
received "a very nice verbal attack" from Captain.Roderick because 
he had exercised a discretion in a certain matter which he had 
handled as he _thought Lieutenant Scott would have liked to have 
it handled. He was still pretty well excited when 1!ajor Johnsen 
called and made the statement to himmncerning the equipment because 
he intended as soon as the conversation ended to get the equipment 
and turn it in. He had called for transportation to go get the 
equipment, but tlajor Johnsen arrived before he could leave (R. 24, 
25). _ 
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5. The evidence shows that on or about 15 May Major Lester 
J. Johnsen, Director of Flying, Seymour Johnson Field, North Carolina, 
ordered.accused to turn in his flying equipment, ?Jajor Johnsen knowing 
that accused had previously been re-evaluated as a pilot and was no 

· longer on flying status. On 1 June 1944 Major Jolmsen inquired or 
accused if he had turned in his equipment and receiving a negative 
answer again ordered accused to do so. On 30 June Major Johnsen 
called accused over the telephone and inquired if he had turned the 
equipment in and accused replied he had. Inspection of accused's 
quarters revealed that the flying equipment had not in fact been 
turned in by accused, who subsequently admitted the-falsity of his 
statement to ~jor Johnsen. 

-.. 6. YTar Department records show that accused is 24 years of 
age and a high school graduate. Prior to entering military service 
he worked for the Rochester Ordnance District as an inspector from 
January to June 1942, and for Rome Supply Depot, War Departnient, as 
junior storekeeper from June 1942 to January 1943. He was a member 
or the New York National Guard 1934-1937. He·was appointed air cadet, 
Army of the United States, 1 February 1943, and after completing the 
prescribed-Flying Training Command Course, Craig Field, Selma, Alabama, 
was appointed second lieutenant, Army of the United States, 3 November 
1943. 

7. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the· record or trial is legally 
sufficient to support the findings of guilty and the sentence asap
proved by the reviewing authority and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
the 96th Article of v:ar and mandatory upon conviction of a violation 
of the 95th Article of War• 

.....'tflJd~-....~.__=--·......·~,c;.::i==;:..i~i:=;.;:;.;..._.__ ,Ju.dge Advocate.· 
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SPJCN 
. CM 261863 

1st Ind. 

War Department, J.A.G.O., 87 SEP JS44 To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second ~ieutenant Raymond H. Crant (0-815684), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is le_gally sufficient to support the findings of 
guilty and the sentence as approved by the reviewing authority and 
to warrant confirmation of the sentence. I recommend that the sen- -
tence as approved by the reviewing authority be confirmed but that 
the execution thereof be suspended during accused's good behavior. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and·a form of 
Executive action designed to carry into effect the recommendation 
hereinabove. made, should such action meet with approval. 

· Myron C. Cramer, 
L!ajor General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft ltr for sig S/W. 
Incl.3-Form of action. 

(Sentence as approved by reviewing authority- confirmed rut 
execution suspended. G.C.M.O. 589, 25 Oct 1944) 
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CM 261879 21 OCT 19" 

U N I T E D S T A T E S ) INFANTRY REPLA.CEM&lff TRAINING CENTER 
) 

v. ) Camp Blanding. Florida.. 
) 

Second Lieutenant FRANK D. ) ·Trial by G.C.M•• convened 
WATT (0-1825294), Infantry. ) at Camp Blanding. Florida, 11 August 

) 1944. Dismissal and.total forfeitures. 

OPINION of the BOARD OF REVIEVI 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specificationsa 

CHARGE Ia Violation of the 61st Article of War. 

Specification la In that Second Lieutenant Frank D. Watt, 
Company "Aq, 203rd Infantry Training Battalion, 63rd Infantry 
Training Regiment, Camp Blanding, Florida, did, without proper 
leave. absent himself from ~is station at Ca.mp Blanding, Florida. 
from about 30 June 1944 to about 6 July 1944. 

Specification 2a In that Second·Lieutenant Frank D•. Watt, • • •• 
did, at Camp Blanding, Florida. on or about 1200, 16 July 1944, 
fail to repair at the fixed time to the properly appointed 
place of assembly for duty. 

CHARGE Ila Violation of the 85th Article of War. 

Specifioationa In that Second Lieutenant Frank D. Watt, • • •• 
was at Camp Blanding, Florida, on or about 15 July 1944, found 
drunk while on duty as Company Duty Officer of Company "A", 
203rd Infantry Training Battalion. 

CHARGE IIIa Violation of the 95th Article of War. 

Specification la In that Second Lieutenant Frank D. Watt, • • •• 
was, at Camp Blanding, Florida, on or about 16 July 1944, in the 
orderly room of Company "A", 203rd. Infantry Training Battalion, 
in the presence of certain enlisted men, namely. Teohnioian 
fifth grade Gordon N. Horton, Private Eugene Carr. and Private 
Warren F. Beeler, all of Company "A", 203rd .Infantry Training 
Battalion, drunk while in uniform. · 



, 
{)JO) 

Speoifiea.tion 21 In that Second Ueutenant FrQ.Dk D. Watt, • • •, 
did, at Columbus, Georgia. on or about 23 June 1944, with ~ntent 
to defraud, wrongfully a.nd unlawfully ma.ke a.nd utter to the 
Columbus Bank aDd Trust Compa.ey, Columbus, Georgia, a. certs.in 
check in words a.nd figures a.a follows, to wits 

23 June 1944 

n•UTI' Commercial National B&nlc 
~A ---,,-....-.,;.;.-;.;;..;..;;..;..--:~-~--,:----:-:-;--~--,---------

(Write name of your bank on this line ) 

CITY AND STATE Muskogee, Okla. / 

PAY TO 
ORDER OF · Ca.sh $25.00 

Twenty fin dollar• and no cents DOLLARS 

For value received I .claim that the a.bove amount is on deposit 
in sa.id bank in m:, name subject to this oheok, and is hereby a.a
aigned to payee or holder hereof. 

NO F.D. Watt 
.,l..,0-C~o__,,l,_s..,.t...,,,.S,...'l:~.-=R""".-- 01825294 

a.nd by means thereof, did fraudulently obta.in from the Columbus 
Bank and Trust Compaey, ·columbus, Georgia the sum. of twenty-five 
dolls.rs ($25.00) lawful money of the United States, he the said 
Seoond Lieutenant Fre.nlc D. Watt, then well knowing that he did 
not have a.nd not intending that he should han sufficient f\mds 
in the Commercial National Ba.Ilk:, Mu.skogee, Oklahoma for the 
payment of aaid check. 

Notes Speoifioations 3 to 6 inoluaive are identical in f'orlll with 
Speoifioation 2, but allege that the ·a.caused on different dates 
issued four oheoka of $20.00 ea.ch at Ja.okaonville, Florida., to 
the Hotel Seminole a.nd thereby fraudulently obtained oaah of 
equal amount as tollowaa 

Se?oifioa.tion .Amount Date 

s #20.00 ~ Ju.17 li44 
4 20.00 3 July- 1944 
5 20.00 6 July 1944 
6 20.00 5 July 1944 

He pleaded not guilty to and n.a found guilty of all the Charges and Speoi
tioation.s. No evidenoe wu intro,110ed of 8II1 previous oonviotion. H• wu 
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sentenced to be dismissed the service and to forfeit all pay and allowanoes 
due or to become due. The reviewing authority approved the sentenoe am 
forwarded the reoord of trial for action wlder Artiole of War 48. 

3. Evidenoe for the proseoution. 

During the oocurrences hereinafter related the aocuaed 1"8.8 in the mili
tary servioe of the United States in the grade of a seocnd lieutenant, 
Infantry (R. 9,12.23). 

a. Specification 1 of Charge I (absenoe with~ut leave). 

On. 27 June 1944,by Special Ordera No. 154 dated 27 June 1944, of 
Headquarters. The Infantry School, Fort Benning, Georgia, the aoouaed we.a 
ordered to proceed from that station to Camp Blanding, Florida (Pros. Ex:. 
1). He departed from. Fort Benning to Camp Blanding on 28 June 1944 (Pros. 
Ex. 2) and arrived at Ca.mp Blanding, 287 miles a.way, on 6 July 1944 (R. 54, 
Pros. Exs. 2,3). The travel time between the two points is one day. No 
permission was granted the aecuaed to delay en route (R. 12)• 

.!?_• Specifioation 2 of Charge I (failure to repair at time fixed to 
proper pl&oe). 

On 14 July 1944 at Ca.mp Blanding, 1st Lieutenant L. S. Austin, the 
commanding officer of the acouaed•s organisation, ordered the accused and 
the other offioers of that organization to attand a oompaey formation at 
1200, 16 July 1944. The formationwu held at the time specified but the 
accuaed wu not present (R. 13,21,22). 

c. Charge II and its ·apeoitication.(drunlc on duty). 

The accused was appointed Comp~ Duty Officer for the week end ot 
15-16 July 1944 (R. 13, Pros. Ex. 5), and aa such he wa.a required duriag 
tha. t time to be available in cue of emergency (Pros. Eic. 4 ). .A.bout mid
night of 15 July- 1944 aoouaed was seen &t Kingsley Ha.11 (apparently- on 
the post) under the influenoe of liquor and incapable of performing &J:liY 
duty (R. 26,30,35), but not in any wa:y disorderly- (R. 32,36). One witneH 
wa.a of the opinion that he was not drunk but was under the innuence ot 
liquor (R. 33). He staggered slightly- when he ·walked and his eyes were 
gla.asy and bloodshot (R. 37). 

d. Specification l of Charge III (drunk in uniform). 

About lla30"p.m. of 16 July 1944 the acouaed, in uniform,. entered the 
. orderly- room of his organifation holding a half empty bottle of liquor. He 

oonversed with Private W'. F. Beeler, who was there &oting u Charge of 
Quarters, concerning the misconduct of his (acoused's) wife in going off 
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with another soldier. Two other enlisted men were present (R. 39 ). Accused 
was under the influence of aloohol and walked unsteadily. Re offered the 
soldier a drink from the bottle. Private Beeler walked with him to his 
quarters and left him there· at midnight (R. 40). Accused at the time was 
not disheveled, nor unduly loud or boisterous and his speech was coherent 
(R. 4i ). The company coillI!l8.Ilder of accused testified that he was disturbed 
by the commotion made by the accused in entering his quarters. He stated 
that the accused was "talking in a. boisterous manner and making a. commotion 
in the hut" and that in his opinion the a.ocused was drunk (R. 13,14). Wit
ness reported the matter to the Battalion Com:mander who sent for the accused 
e.nd upon observing his condition told the accused that he was not fit to go 
on the oontemplatedbivouao nor to appear before the troops (R. 16). 

e. Specifications 2 to 6 of Charge III (passing worthless checks). 

It was shown by stipulation that on 23 June 1944 accused ca.shed a i25 
check at the Columbus Bank and Trust Company, Colwnbus, Georgia. The check 
was drawn upon the Commercial National Bank of Muskogee, Oklahoma.. On 3 
August 1944 the accused paid the Columbus Bank and Trust Company ~25 in 
payment of the check (Pros. Ex. 6 ). It was shown by the testimony of the 
assistant manager of the Hotel Seminole, Jacksonville, Florida, that the 
accused cashed.four ohecks of $20.00 ea.oh a.t that hotel between 3 e.nd 6 
July 1944, all of which oheoks were returned by the bank upon which they 
were drawn, the Commercial National Bank of Muskogee, Okla.home., because of 
insufficient funds on deposit (R. 45-47, Pros. Exs. 6,7,8,9,10). When 
demand for payment was made about 1 August the accused promptly reimbursed 
the hotel the full a.mount due on all of these cheoks (R. 46,47). The assis
tant nlallager _did not kno-..- whether cash was given the accused in exchange for 
the checks but he a.ss uned that it was from his knowledge of the usual procedure 
in such cases (R. 45,52). 

Although not made the basis of a:rry charge it was also shown that on 
1 July 1944, Second Lieutenant ~artin V. Wilza.ven cashed a. ~20 check a.t the 
Hotel Seminole. Jacksonville, Florida. The accll8ed was the maker and 
Lieutenant Wilzaven the payee and the Commercial National Bank of Muskogee, 
Okla.home.. the drawee of the oheok (Pros.·Ex. 11). This check was also re
turned. for insufficient funds by the drawee bank. It has not been redeemed 
by the accused and no demand has been made upon accused for payment (R. 48). 
Lieutenant Wilzaven testified that at the request of accused he endorsed 
the check and received from the Seminole Hotel the ~20 proceeds thereof 
which were given by him to the a.caused (R. 52). He stated that he arranged 
to cash the check because he was a guest of the hotel at the time and the 
accused was not (R. 54). 

By stipulation of record it was agreed that the aeoused's daily balance 
on deposit with the Commercial National Bank. Muskogee, Oklahoma, between 
1 June 1944 and 31 July 1944 was accurately set forth in a copy of his 
aooount attached to the record• (Pros. Ex. 6). It. sho.vs the following 
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pertinent balanoeaa 

June l 1129.65 
June 23 - 66.00 
July l to U'• 6.00 
Jul,- 14 - 74.00 
Jul,- 31 - 12.70 

4 • .1 The e.ccuaed wu a.dvised ot his rights a.nd elected. to testify under 
oath (R. 55). He stated with reference to his ba.n1c account that he kept 
no check stubs aDd no account of his be.lance but relied upon his memoey 
(R. 56). His monthly pe.;y waa deposited in the account on 1 June 1944 so 
he thought he had a bala.noe at that time of about t\130.00. He drew some 
checks before leaving Fort Benning.reducing his balance to ~0.00 (R.57). 
He had however forgotten about a check for i50 which he had aent to hia 
mother in~ ot 1944 which cleared during June (R. 57-58). He admitted 
that he cashed the ~5 cheek at the Columbua b&.Dk but claimed that he 
thought his balance then we.a $60.00 a.nd that. the check would reduce it to 
i36.00. He admitted that he issued the five checks of $20 each at Jackson
ville (the basis of Specifications 2 to 6 inclusive of Charge III)., but 
thought that with a deposit of J70.00, which he made on 13 July, his balance 
would be aufficient to cover theae cheoka (R. 59). At the time he actually 
ca.shed the checks (3 and 5 July) he knew that his balance waa insufficient 
to meet them (R. 77). When he was advised that the ohecka were dishonored 
he immediately redeemed them (R. 59). 

On the night of 15 July 1944 he wa.a Comp~ Duty Officer and went to 
Kingsley Hall and dr&.Dk five or aix bottles of beer and nothing else (R. 63, 
65). 

On Sunday, 16 July 1944, he arose about 11 o'clock and attended the 
oompaJV formation about noon. He was not with the platoon to which he had 
been assigned but stood at the front of the first platoon. He waa new to 
the company and did not know the me~ (R. 66 ). 

That afternoon and evening he had three drinks of whiskey in his hut 
(R. 68) and at least three more at the officers' olub,follawed by six bottles 
of beer (R. 69). About 11 o'clock he went tcwa.rd his hut with a partially 
filled bottle of whiskey in his hand. stopped in the orderly room and oon-· 
versed with the Charge of Quarters, a corporal (R. 70). He told the corporal 
of his domestic troubles and offered him a drink: (R. 71). H~ then went to 
his hut. The corporal walked with him because he 1'8.8 goit:ig in the aame direc
tion. He had full control of his faculties t.t. the time. He did not stagger 
or stumble, nor was he diaorderly (R. 70). 

He a.dm1 tted that he was "AWOL" at Jacklonville, Florida, when en route 
from Fort Be~ng to Camp Bla.:oding. Hi• wife had told him on the telephone 
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that she was going to divorce him for some other man ,and a.a a result he 
had "an argument" with himself lfhioh lasted "fin days• (R. 81). 

Corporal E. w. Baird, Jr. and Sergeant N. G. Doughtie testified that 
they were members of the same organization as the acowsed am on 16 July 
1944 saw the accused in front of the first platoon at a company formation 
formed for the purpose of inapeoting equipment after noon of that day {R. 83, 
88 ). It was brought out on cross-examination that thh .formation took place 
after "chow" and that at 12 o'clock.,. be.fore "chow", the comp8.IJ1' held a forma
tion and the witnesua could not recall seeing the accused present ·at the 
first formation {R. 89). 

First Lieutenant L. s. Austin, a witness .for the prosecution, wu called 
a.a a witness for the defense. He testified he was the accus_ed' s comp8.IJ1' com
mand.er and that the accused, although working under a mental strain, was a 
satisfactory instructor and had done very- excellent work with the men ot 
his organization (R. 94). 

6. The court recalled Lieutenant Austin and. he reiterated that. the ac
cused was not present at the company formation held at 12 o'clock 16 -!uly 
1944 (R. 96-96). 

6. Vfith reference to Cha.rge I it was clearly shown by the evidence 
for the prosecution and adlllitted by the accused that accused was absent 
without leave from his station at Ce.mp Bl~ing, Florida, from about 30 
June to 6 July 1944 as averred in Specification 1. It we.a during this period 
that the accused had the five-day "a.rgumeut11 with himself. '.the evidence also 
shows beyond any rea.sonable doubt that accused failed to attend the compaey 
.formation at 12 o'clock on 16 July 1944, as alleged in Specification 2. The 
company commander was positive of accused's absence at this .formation. The 
witnesses called by the defense evidently con.fused the formation referred to 
in the specification with a subsequent one held on that day and their testimoey 
is of no probative value upon the issue. 

With reference to Charge II it 'lllll'as established by the evidence and admitted 
by the accused that he we.a Compa.ey Duty Officer during the night ot 16 Jul;, 
1944 and therefore was on "duty" and was required to be available in case of 
an emergency. Re admitted_that.he drank five or six rottl•• ot beer. The 
offioers who were called as witnesses for the proseoution., while they appeared 
reluctant to testify, stated that the aooused on the night of 15 July 1944 wa.s 
under the influence o.f liquorJ that he staggered slightly when he walked, and 
that his eyes were •gla.ssy a.rd bloodshot•. This evidence is amply sutfioient. 
to support the finding that acouaed wa.s drunk on duv within the meaning ot 

, ,that tena· (Jl.C.M., 1928, par. 145. P• 160) and in violation of Article ot War 
85 (CM 230201, Eubanks,·B.R. 17, P• 311). . 

With reference to Charge III and its speoifioationa, all•laid under the 
95th Article o.f War., the evidence olearly established that the aoouaed wu 
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drunk in uniform 16 July 1944 in the presence or enlisted men. u averred 
in Specification l. Hi• intoxicated condition, while not disorderly, waa 
aurticient to attract the attention or hia oomrosnding ortioer aild to ca.uae 
his ba.ttalion oommander to order him to remain in hia qua.rtera. 

Obviously the accuaed waa drunk in uniform in the presence or enliated 
men. Such conduct 1ra.s, of courae, prejudicial to good order and military
dilcipline, but the evidence doea not show tha.t a.ccuaed waa groaaly drunk 
or that he wa.a conspicuously disorderly within the meaning or Article ot 
Wa.r 95. The Boa.rd or Review 1a ot the opinion that the evidence 1a legally 
sufficient to support only ao much or the finding ot guilty of Speoitica.tion 
l of Charge III u involvea a finding or guilty of that speci:tioa.tion in 
Tiola.tion ot Article of Wa.r 96 (CK 237279, ~, B.R. 23, P• 253). 

With reference to Specification 2 ot Charge III the finding ot guilt;y 
cannot be sustained. The evidence ahowa that at the time the a.ocuaed isaued 
the i25 check at Columbus, Georgia., his account ahowed a balance of $65.00. 
There 1a no evidenoe of record that this oheck wu ever presented for payment 
to the drawee bank, or that it wa.a returned for insutticient f'unds. The facts 
dealing with this specification were shown entirely by atipulation (Pros. Ex.6). 
It recites that on one date the accused ca.shed the check for $25 aild on a 
later date he pa.id $25 nin payment" of the check. Such evidence is not suf
ficient to suata.in the finding of guilty of this specification. Aa to the re
maining specifications, the accused a.dmitt,ed that he issued the four $20 checka 
therein described in exchange for cash. and that when he did ao he knew that he 
did not have sufficient funds on deposit with the dra.1ree b&Dk with ,rhiqh to 
pay them. 

1wo of the ohecka were cubed on 3 July and two on 6 July 1944. It wu 
also shown, that on 1 July he ca.abed an additional oheck for J20.oo. His ba.nlc 
a.ccount shows that accused's oredit balance !'rom 1 July- to 13 July waa $5.00, 
so that even if the $50.00 check accused claimed to have sent hia mother 
and which he stated had been over~ooked by bin had not been charged against 
his account, his credit ha.lance still would ha.Te been insufficient to :meet 
the checks here involved. The Board of Reviff ia ot the opinion that under• 
all the ovidence the court wu warranted in finding that the a.couaed issued 
the checks with the intent to defraud - an ortenae in violation of Article 
of War 95. In justice to the a.couaed it ahould be noted that when demand 
we.a made upon him about one month a.tter th~ origina.l trB.W1action, he made 
full and prompt payment of all the checka. 

7. War Department recorda show the accused to be Z6 years ·ot age, white, 
and ms.rried. (Record or trial indicates th~t he haa_ been recently divorced.). 
He attended high school but did not graduate. For ab: yea.rs he wu employed 
as a serviceman by the Southern California Gas Company, tor tour years he oper
ated his own automobile body and fender repair ahop, and for one year he worked 
for 

. 
the Douglas ilrcra.f't Corporation . u a metal former. Ria widowed mother 
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is dependent upon him. He was inducted into the service on 16 Ma.rch 1941 and 
served as an enlisted ma.n in tank destroyer organizations until~~ wu com
missioned a second lieutenant, Arm:, of the United States, at the Tank Destroyer 
School, Camp Hood, Texas, on 7 May 1943. 

8. The court was legally constituted and had jurisdiction of the person 
and the offenses. Except as noted no errors injuriously affeoting the sub
st'\I:tial rights of the aQcuaed were committed during the trial. In the op
inion of the Board of Review the reco~d of trial is legally-insufficient to 
support the finding of guilty of Specification 2 of Charge III, legally suf
ficient to support only so much of the finding of guilty of Specification l 
of Charge III as involves a finding of guilty of that specification in viola
tion of Article of i'far 96, legally sufficient to support the finding of guilty 
of Charges I and II and their specifications, legally sufficient to support 
the findings of guilty of Specifications 3 to 6, both inclusive, of Charge 
III and of Charge III, and legally sufficient to support the sentence and to 
warrant confirmation of the sentence. Dismissal is mandatory upon conviction 
of·a violation of Articles of War 85 and 95 and.authorized upon conviction 
of a violation of Article of War 96. 

Judge Advocate. 
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1st Ind.
28 OCT19M 

War Department, J.A.G.O., - To the Secretary of War. 

1. Here;ri th transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second Lieu
tenant Frank D. ·rfatt (0-1825294 ), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the finding of guilty of Specifi
cation 2 of Charge III, legally sufficient to support only so much of the 
findine of guilty of Specification 1 of Charge III as involves a finding 
of guilty of that specification in viclation of Article of War 96, legally 
sufficient to support the finding.of guilty of Charges I and II and their 
specifications, legally sufficient to support the findings of guilty of 
Specifications 3 to 6, both inclusive, of Charge III and .. of Charge III, 
and legally sufficient to support the sentence and to warrant confirmation 
thereof. I recommend that the finding of guilty of Specification 2 of 
Charge III be disapproved, that only so much of the finding of guilty of 
Specification 1 of Charge III as involves a finding of guilty of that speci
fication in violation of Article of War 96 be approved, that the sentence 
be confirmed but that the forfeitures be remitted, and that the sentence, 
as thus modified, be carried into execution. 

3. Consideration has been given to a letter from Y.rs. Harriet E. 
Watt, mother of the accused, addressed to the President, which is attached 
to the record of trial. 

4. Inclosed are a draft of a letter for your signature transmitting 
th~ record to the President for his·action and a form of E~ecutive action 
designed to carry into effect the recommendation hereinabove ma.de, should 
such a~tion meet with approval. 

•"1~ Q.. . Q)-~-- -

1t{ron c. Cramer, 
Major General, 

. 4 Incls. The Judge Advocate General • 
Incl.1-Record of trial. 
Incl.2-Dr.rt. of ltr. for 
si6• Sec. of War. 

Incl.3-Form of Ex:. action. 
Incl.4-Ltr. fr. mother of 
accused to the Pres. 

(Findings disapproved in part in accordance with recommendation or 
The Judge Advocate General. Sentence confirmed rot forfeitures 
remitted. o.c.M.O. 646, 12 Dec 1944) 
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WAR IEPARTldENT 
Arq Sertice Forces 

In the Ot!ice ot The Judge Advocate General 
Washington, D. C. 

(339) 

SPJGN 
cu 261897 · 2i SEP 1944 

UNITED ST.A.TES 
) 
) 

FOURTH SERVICE COMMAND 
ABUY SERVICE FORCES 

v. ~ 'Trial. by o.c.:M., convened at 
) Fort Oglethorpe, Georgi.a, 4 

Second Lieutenant PAULINE A. ) and 11 .&.ugust 1944. Il1.smissal. 
OCHS (Ir-117198), Women's Ar,q ) 
Corps, Reception Detachment, ) 
Third Women's Arrrry Corps ) 
Traim.ng Center, Fort Ogle ) 
thorpe, Georgia. ) 

OPINION ot the BOARD OF REVIEW 
LIPSCOMB, O1CONNOR and GOLDEN, Judge Advocates 

1. The Board ot Review bas e.xam:1 ued the record ot trial in the ' 
case ot the ot.ticer named above and subnits this, ita opinion, ·to 
The Judge Ad:vt>cata General. 

2. The accused waa · tried upon the tollowing Charge and Specif'i
cations: 

CHARGE• Violation ot the .95th Article ot War. 

Specification la In that Second Lieutenant Pauline A. Ochs, 
Wanen's Ancy Corps, Reoeption Detachment, Third Wanen's 
Anq Corp., Training Center, Fort Oglethorpe,·· Georgia, 
did, at Fort Oglethorpe, Georgia, on or about June 1944, 
wro~ and unl.mrflllly occupy 'Yd.th one Sergeant 
,llarsh R~ Smith, a married enl.1sted man not her husband, 
the quarters ot said Sergeant Smith. 

Specification 21 In that Second Lieutenant Pauline A. Ocha, 
Women'• J.rrrq- Corps, R.ception Detacbment, Third Women' 1 
Artq Corps T1'&1n1ng Center, Fort Oglethorpe, Georgia, 
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did., at Fort Oglethorpe., Georgia., on or about 6 
July 1944, wrongfully and unlmr.f'ully occupy with 
one Sergeant Marsh R. Smith., a married enlisted man 
not her husband., the quarters 'of said Sergeant Smith. 

Specifi.catLon 3: (Find.tag of not guilty). 

Specification 4: .(Finding 9! not guilty). 

The accused pleaded not guilty' to the Charge and all Specifications there-· 
under and was found not guilty of Specifi.cations 3 and 4 but guilty 0£ the 
Charge and Specifications l and 2 thereunder. She was sentenced to be· 
dismissed the service. The revi8'Wing authority approved only so mu.ch of 
the finding of guilty 0£ the Charge as involved a finding o:t guilty or a 
Tiolation o:t Article of War 96., approved the sentence but recommended 
•that the execution thereof be suspended•., and !onrarded the record 0£ 
trial for act.Lon under Article of War 48. 

3. The evidence for the prosecution shows that the accused, a 
second lieutenant in the Women I s J.rrq Corps., had under her command and 
direction., £or approximate~ tour months., a Sergeant Yarsh R. Smith 
whom she knew to be married and the father of a child (R. 9., 31., 33; 
Pros. Ex. A., p.l). The quarters which he and his family occupied were 
•on the old sta.f'f line" at Fort Oglethorpe {R. 33). They contained 
•two bedrooms upstairs, one in the rmnt and one in the back., and a 
room between" (R. 36). , 

n.tr1ng the period or their service together the accused 
visited Serge~t J:mith at his quarters five or six tiues (R. 32; Pros. 
Ex. A., p.4). ??f o~e of these occasions aha was introduced to his wife; 
on the others Mrs. Smith was at her home in "Kansas City•, and the ac
cused and Sergeant Smith were alone together (R. 32, 35; Pros. Ex. A, 
p.4). Two of the unchaperoned Ti.sits by the accused nre on successive· 
nights and each lasted from between 11seven and eight o•clock in the 
evening" until the follOlling moniing (R. 13., 32., 35; Pros. Ex. C). Both 
times she removed her tie., shirt., and skirt, but she and the Sergeant 
occupied d:f..t'ferent bedrooms (R. 13., 36J Pros. Ix. c). The reason for 
these ovemight Ti.sits waa stated by Sergeant Saith as followsa 

"We had had a fn drinks; it waa late. We 
had to be up earl,1' in the morning. I suggested 
she stay there~ and I could awaken her in tbe 
morning" (R. :,6J. 

Both the statement or the accused and the testimo?l1' 0£ Sergeant Smith 
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asserted that there was no misconduct of any kind between them (R. 36; 
Pros. Ex. A, p.5). 

Sergeant Smith was in love with the accused (Pros. Ex. A, p.5). 
He "tried several times to kiss" her, but she alwqs discouraged him. No 
indecent advances were made by him (R. 36-37). He requested her to marry 
him and offered to divorce bis wife. The accused 11 told him he was ridi
C1ilous11 (Pros. Ex. A., p.5). · About three weeks prior to 6 July 1944. 
after she had informed him that she "was not goir.g to see him again"., he 
•irreverently" told her that "he felt like ending it all" {Pros. Ex. C). 

At approximately- 6:00 p.m. on 6 July 1944 he met the accused 
at the Southam Ra. l'DiT Station in Chattanooga., Temiessee. ThEf"returned 
to Fort Oglethorpe in a troop convoy. At the gate., after he had taken 
her bag., they temporarily separated (R. 34; Pros. Ex. A., p.l). About 7 :.30 
p.m. she· joined him at his quarters and they- "had a few drinks together". 
The liquor was taken from •her bag" (R. 3.3-.34; Pros. Ex. C). 

After a short discussion concerning their duties., he asked her 
for a ·series or dates but she refused. He repeated his protestations o! 
love. She replied that •it was propinquity-" (Pros. Ex. A, p.2). A.bout 
9:.30 p.m • ., according to his testimony-, he "passed out" and remembered 
nothing or the events which followed. (R. 33, 3?-38). 

At midnight., according to tb,e §,tatement of the accused., Sergeant 
Smith was still attl!!mpting to "make 1}:ier_j see things from. his point ot 
vi.ewff. When she remained "adaaant about everything" he threatened to 
k1ll himself (Pros. Ex. A, p.,3). She did not believe him to be serious 
and merely laughed. Arter insisting •t~t he was not .fooling"., he rose 
to his feet., seized a rope, az;id dashed out the front door., declaring 
"that he was going to hang himself". Throwing the rope over the limb 
o:t a tree and tying the other end around his neck., 11he jumped o:tP. The 
accused sought to loosen the noose but the knot was too tight. She rushed 
back to the house., obtained a· penknife which she kept 1n her pocketbook, 
and finally cut the rope. Since he "did not seem to be breathinga, she 
gave him artificial respiration :tor "at least" twenty minutes. At the 
end o! that period he ·began to moan and to strike out 111 th his arms and 
legs. She than le:tt him and called for an ambulance over the telephone. 
'When it arrived., she accompanied Sergeant Sm!.th to the hospital (Pros. 
Ex. A., pp. 3-4). Arter his recovery-, he was on 17 July 1944 reduced to 
the grade o:t priv~te (R. 31). 

4. Two character witnesses were called on bebal.! · of the accused. ' 
One stated that her reputation ns "above reproach• and the other that 
she 11conduo_ts herself' properly" (R• .38-41). It was stipulated that three 
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other witnesses were present who would testify to the same effect (R. 41) • 

Captain Jessie D. Read, of the Medical. Corps, the "acting assistant 
Chief of obstetrics and gynecologyn, was cal.led to the stand for the pur
pose of proving that the accused was still a virgin. Both his oral testi
mony and a certificate prepared by him were excluded .f'rom the record. The 
certificate states as follows: 

•This day, Z7 July 1944, I examined 2nd Lt. Pauline 
A. Ochs, w.A.c., ASN L-117198, and the toll011'i.ng are -rq 
findings, diagnosis, and opinion. 

Pelvic Examination: The Introitus is virginal. There 
is an intact cribi.form hymen w1 th three small opening 
which can each be dilated to about 0.4 cm., one anterior~ 
and two laterally. A bi.manual vaginal examination could 
not be ck) na either with one finger in the vagina or with 
the usual two f1nger technique. Since it was not possible 
to visualize the cervix even with a virginal speculum, 
no cervical smears were taken. There was no evidence o.f' 
infection of the urethra or Skeenes glands, however, a 
smear and culture were taken." · 

The Law Member rejected this pro.t.f'ered evidence on the ground that the 
accused was "not charged with specific acts of immorality" (R. 41-43). 

The accused, after her rights relative to testitying or remaining 
silent had been explained to her, testified that she was twenty-six years 
o! age, unmarried, and had been a member of the Women's Arriry Corps for about 

·sixteen months. She enlisted in April 1943 and served three months as an 
enlisted woman before being admitted to an officers' candidate school. 
Her entire service has been at Fort Oglethorpe, Georgia, where she had 
known Sergeant Smith about four or fi. ve months. Her duties consisted in 

"* * * making out schedules, for driving the people 
down and gettin,& the recruits in. It was up to 
.lf,ergeant Smith/ to see that the trucks were taken 
care of and inspected and such minor matters11 (R. 44). 

She first went to Sergeant Smith's quarters at Mrs. Smith's invitation. 
Thereafter she was there about four or five times. On the occasions of 
her spending the ni::;ht there she occupied a room by herself and nothing 
of an improper character occurred. She admitted that Sergeant Smith had 

: ·made love to her but she had rejected his advances. On 6 J~ 1944, after 
returning from a leave she had gone to Sergeant Smith~s quarters becauset 
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"He wanted to see me that night. He had something 
to discuss lli th me. I had left him in charge., and 
never having held a position or responsibility., he 
said he would like to talk things over wi. th me. He 
expected to be shipped out soon. He was in charge 
of transportation when I was on leave and wanted to 
discuss what had gone on. I asked him to wait until 
the next day, and he wanted to see me that night, as 
he also had a personal matter to discuss, so I went 
to h1.s quarters" {R. 46). 

Her description of the events which .follcnred corroborated her previous 
statement of 10 July 1944. She denied that the nights spent by her at 
Sergeant Smith's quarters were consecutive, stating that she had stayed 
there on 8 and l5 June 1944. She admitted that she had been "very in
discreet" in visiting Sergeant Smith's quarters (R. 43-47). 

5. Specifications l and 2 allege that the accused did in June 1944., 
and on 6 July 1944, respectively., "wrongtull.Y and unlawtully occupy nth 
one Sergeant Marsh R. Smith, a married enlisted man not her husband, the 
quarters of said Sergeant Smith". The two offenses are alleged as nola
tions of Article of War 95. The court found the accused guilty of both 
Specifications as charged. · 

In order to determine the true meaning of the above Specifica
tions and the legal significance of alleging thElll as violations of Article 
of War 95., we must examine not only the language of the Spec;itications but 
the language ot the Article and the judicial and historical meaning attributed 
thereto. Article of War 95 provides that: 

"Any officer or cadet who is convicted of conduct 
unbecoming an officer and a gentleman shall be 
dismissed .from the service." 

The Manual for Courts-M.artial explains that the conduct contemplated in 
Article of War 95 is such conduct as involves., 

"* * * action or behavior in an official capacity 
which, in dishonoring or disgracing the individual 
as an officer., seriously compromises his character 
and standing as a gentleman, or action or behavior 
in an unofficial or private capacity lrhich., in dis
honoring or disgracing the individual personally 
as a gentleman., serious'.cy' compromises his posi.ti.on 
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as an officer and exhibits him as moral.ly' umrortcy 
to remain a member of the honorable profession ot 
anus• (MCM, 1928, par. 151). 

In view or the private character of the offenses alleged we 
are on'.cy" concerned with the conduct or an officer in a private capacity. 
Furthermore, since the accused is a member of the Women's Army Corps we 
are also concerned with her legal responsibility as a female officer under· 
Article of War 95. The fact that Article of War 95 refers to the conduct 
of an officer and a ,gentleman and does not refer to the conduct of an ot
i'icer and a lad;y poses no real problem. Article or War 95 was not designed 
to be descriptive ot the gender of the individual officers responsible 
thereunder but to establish for the Arrq a standard ot conduct requiring 
the dismissal o£ any officer who dishonors or disgraces bimselt either in 
an indi.vidual. or in an official capacity. It necessarily follows, since 
the above Specifications are alleged under Article o£ War 95, that the:, 
were intended to import di.shonor am disgrace. 

Independent, however, of such legal .implications the language 
~ of the Specification impel.a the conclusion that the accused has been 

charged 1'fi th sexual immoralicy-. The Start Judge Advocate reeogm.sed 
this in his ·statement to the Re'Tiewing kuthoriq that, 

"The gist of the offense here charged under Article 
of War 95 is the presumption ot improper relations 
between accused and the enlisted man. This presumption 
is rebutted by the certificate of the medi.cal officer 
that the accused did not engage in intercourse 1d.th 
the enU,sted man, nor 111th arrr other person, leaving 
only the wrongf'Ul. occupying of quarters, in violation 
o! Article of War 96.• 

The Renewing Author!'t7 in appro'Vi.ng only so much o:t the Specifications 
and the Charge as involves find1ngs o:t guilty in violation of Article 
or War 96 acted upon the advice or his Start Judge Advocat.e. Ha thus 
clari!ied the issue involved and recognized the thaor,r ot the case as 
understood b;y the defense. 

To contend that a Specification which charges' a woman with 
11l'Ongtully' and unl.a1rfully occupying quarters with a man, •not her 
huabang•, mere~ alleges a social or mil1tar,y impropriety and doee not 
implicitly allege sexual immorality is to withdraw from the world into 

.. a legal vacuum, to think only in terms o! Utopian morality, and to ig

. nore the normal experiences of lli'e. The law has never assumed such 
a blind attitude. It :t.as always recognized that the. sins llhich are 
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committed in secrecy may be inferred from circumstances - that proof 
of adultery may be established by evidence that a man and woman jointly 
occupied a room (XV B.R. 357). Historically the word "occupy" as used 
in the present Specification has been employed to mean "cohabit" and 
even •to have sexual intercourse with" (Webster's New International 
Dictionary, 2nd Ed., p. 1684). The conclusion is inescapable that 
the pleadings in question charged the accused with sexual immorality. 
This being true, the accused was legally entitled to defend her chastity 
and honor by competent evidence which, if admitted, woul.d have con
clusively sholl'Il the falsity of the real gravamen of the accusation 
against her. The ruling of the Law Member in excluding from the court' s 
consideration t~ testimony of a medical officer that the accused was 
a virgin deprived her of her only real defense and prejudiced her funda
mental rights. 

Although the reviewing authority, in an effort to correct 
the error in excluding the proffered testimony, approved only so much 
of the finding of guilty of the Charge as involves a finding of guilty 
of a violation of the 96th Article of War and recommended that the exe
cution of the sentence be suspended, his action did not purge the re
cord of the error commi.tted. The accused is entitled not merely to 
mercy but to legal justice. The reviewing authority disapproved only 
the court's finding that the accused had violated Article of War 95. 
His action did not, however, change the nature of the Specifications 
nor disapprove the court's findings of guilty thereof. He did not 
restore to the accused her right to present in a fair and impartial 
trial the only evidence which coul.d exonorate her fro!Jl the gravamen 
of the offense alleged. He did not change the fact that the court was 
deprived of an opportunity to evaluate in a fair and impartial manner 
the evidence which it was legally entitled to hear; nor did he restore 
to the accused her right to have the cou,rt impose a sentence based upon 
such an evaluation (M.C.M., 1928, par. 80.2,). Obviously, such a procedure 
runs "* * * afoul of the basic standard of fairness which is involved 
in the constitutional concept of the due process of law * * *" (U.S. fil!; re1, 
Innis v. Hiatt, c.c.c. 3, 15 March 1944, Nos. 8455, 8536). The Board of 
Review is of the opinion that the record of trlal is legally insufficient 
to support the findings and the sentence. 

6. The records of the War Department show that the accused is 
26 years of age; that she enrolled in the Women's Army Auxiliary Corps 
on 10 April 1943; that she was accepted as an officer candidate and 
thereafter comm!.ssioned a temporary second lieutenant in the Arrrry of 
the United States on 18 September 1943; that prior to entering the 
military service she had completed high school and a one year business 
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course in commercial. studiss; and that she bad been employ-ed aa a 
secreta.17 for aenn 79ars. 

7. The court was legally constituted. For the reasons stated 
· the Board of Review ia ot the opinion that tbe record at trial ia le
gally ill8Utt1cient to support the findings ot guilv and the sentence. 

, Judge Advocate. 
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;:i,FJGN 
CM 261897 

1st Ind. 

Yiar Department, J ,il..G.O., 12 OCT 1944 'I'o· the Coimnanding General, 
Fourth ~e.rvice -.:;ommand, Army Service Forces, Atlanta, Georgia. 

1. In the ~ase of Second Lieutenant ~auline A. Ochs (L-117198), 
Women's Anny Corp~~ I co.ncmr ;;in the !"oregoing opinion of \he Board of 
heview that''the·· re'cord .of-'trial is. legally insufficient to slipport 
the findings of guilty ·and the :;ientence·, and for the reasons stated 
therein I recommend that the .:fi mlings of guilty and the sentence be 
disapproved. You are advised that the action of the Board of heview 
and the action of The Judge Advocate General have been taken in ac
cordance w.i.th the provisions of Article of War 5o½, and that under 
the further provisions of that Article and in accordance with the 
fourth note follow.i.ng the Article (U.c.~., 1928, p.216), the record 
of trial is returned for your action upon the findings and sentence, 
and for such further action as you ma;:r deem proper. 

2. When copies of the published ore.er in this case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing opinion and t~s indorsement. For con
venience of reference please place the file humber of the record in 
brackets at the end of the published order, as follows~ 

(Cl~I 261897) • 

Myron C. Cramer, 
11ajor General,

i The c[u<ige _Advocate General. 

1 Incl. 
Record of trial. 
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WAR DEPAR'!ME.NT 

Army Service Forces 
In the Office of The Judge Advocate General 

\'l'ashi:lgton, D. c. 

SPJGQ 
CM 261917 7 SEP 1944 

U N I T E D S T A •T E S · 106TH ]M';~NTRI DIVISION ~ 
v. ) Trial by- o.c.M., convened at 

) Camp Atterbucy, Indiana, 18 
Private ALFONSO Y. B!RONE ) Jul¥ 1944. Dishonorable dis
(32829.366), Compaey K, ) charge, total forfeituras and 
42,3d Inrantr;y. ) confinement for eight (8) years. 

) Disciplinaey- Barracks. 

HOLDING by the BOARD OF REVIEW 
GAMBRELL, FREDERICK and ANDEBSCN, Judge Advocates 

l. The Board or Review bas examined the record of trial 1n the case 
of the soldier named above. t 

2. The ~ecord or trial is legal:q sufficient to support the findings 
of guilty" of Charge I and its Specification, Charge II and Specification l 
thereof, the Additional Charge and its Specif'ica+,ion1 and the sentence as 
approved b;y the reviewing authority". The an]J' question requiring considera
tion is 'Whether it is legal:cy- sufficient to s-J.pport the finding of guilty 
or Specification ·2 of Charge II. 

3. Speci.fication 2 of Charge II is as follOll'S: 

· •In that Private Alfonso M. Barone, Company- K, 423rd Infantry, 
did, at Camp Atterbury, Indiana, on or about 1 June 1944, have in 
pis possession an enlisted man's pass which was unauthorized and 
falsely made.• 

The accused is not thereby charged with having made the false and un
authorized pass, but only with having it in his possession, and there is no 
allegation that this possession was wrongf'nl or with wrongful or .fraudulent 
intent, nor are any other 110rds used in the Specification which characterize 
the possession of the p,.ss in question as either illegal or -.rong1'11l. It is 
not mr, .u. unlawf\11 or -.rongf\11 to possess a forged or false pass. A variev 
o! rac1aial situations readily present themselves to mind where such pos
session would be per.fect];r leial and proper. In order to constitute a.n 
offense un:ler the provisions or Title 18, Sec. 132, u.s.o. 1940 ed., pos
session of a false, forged, or altered pass must be accompanied by a 
•wrong:t'ul or fraudulent intent". Lilanrise., in order to constitute an of-
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tense cognizable under ·the Articles of wa; such possession must be with 
wrongtul or fraudulent intent, or be attended by other circumstances 
making 1t wrongtlll or illegal. The Specification under discussion, in 
order to have been sufficient to allege an offense, should have used 
appropriate language, branding the possession by the accused or the false 
and unauthorized plss as 111"ongful or illegel or should have alleged facts 
from llhich the lfl"Ongi'lll or illegal nature or the possession W'OUld be ap
parent. In CU l8754e (1929)., a Specification lihich merel1' alleged that 
the accused "did * * * attempt to take and carry away one autanobile., 
***the property or (name or owner)" ns held legally insu.fticient to 
support a finding or g-.iilty and the sentence. The following digest ot 
that opinion appearing in Dig. Op. J • .A..G.D., 1912-1940, See. 451 (44) 
is particularl1' awropriata to the Specification under discussion. 

"That a specification must exclude every reasonable hypothesis 
or innocence-4Ust be so drawn that it all the facts expressly or 
implle~· pleaded therein be admitted as true., the accused cannot 
be innocent,-may- b8 regarded as the.settled la,r or this office as 
it is the settled law of the l.s.nd. It is manifest that this 
specification does not fulrill this reqairement. It is devoid o:t 
words showing that the act was done unlawtu.1.:cy- or constituted arq 
disorder., neglect., crime, or offense. '!'hat the accused attempted 
to take the car with authority' of the 01Dl8r or bad rented the car 
or had been ordered to remove the car is eL.tirel1' consistent with 
the language thereof." 

The Specification under discussion fails to allege an o!tense and is 
there.tore legal.4'" insu.fticient to support the findings of guilty' Jiade 
thereon. 

4. For the reasons stated., the Board of Rerln holds the record 
ot trial legal.4'" :lnsu:f'ficient to support the .finding of guilty of 
Specification 2 of Charge II., but legal:q' su.f.ficient to support all 

· remaining findings or guil\y and the sentence as a:g,roved by" the re
Ti.ewing authority. 

L/4iLM& ;{(4e1ta~ Judge Advocate. 

\~.&~v/4'-'-·',,.__~~·~--:-.,..;.~.....-_¾;...,ii-<'~, Judge Advocate • .' 

-:"f'¼--~-·_·_ff._,_({._~-~----' Judge Advocate. 

-f 
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,1st Ind. 

23 SEP 1S44 - -
W'ar Department, J.A.G.O., - - To the Commanding General, 
l.06th Infantry Division, Camp Atterbury, Indiana.. 

. . -
l. In the case of Private Alfonso M. · Barone (32829366), Company 

K, 423d Infantry, I concur in the foregoing holding by the Boa.rd of 
Review and for· the reasons therein stated recommend that the finding 
of guilty of Speqification 2 of Charge II be disapproved. Upon com
pliance with this recommendation, and under the provisions of Article 
of war 50l, you will have authority to order ·the execution of the 
sentence. · 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. Far convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record m brackets at the end of 
the published order, as follows 1 

(CM 261917) •. ~
. . 0 _-

Myren C. Cramer, 
Major General, 

1 Incl. The Judge Advooate General. 
Record of _trial 
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UNITED STATES 

v. 

First Ueutenant HUGH N: 
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SIXTH SffiVICE CO:·:li,!A.ND 

Trial by G.C.1.f., convened 
Fort Sheridan, Illinois, 
and 25 July 1944. Dismis

at 
24 
sal. 

. 
OPINION of 

' 

the BOA.RD OF REVIEN 
GAMBRELL, fREDERICK and ANDERSON, Judge Advocates. 

1. The recorq. o.f trial in the case ~ the officer named above 
has been examined bY the Board of Review and the Board submits this, 
its opinion, to The Jud_ge Advocate General. · 

2. The accused was tried upon the follow:ing Charges and Speci
.ficationss 

CHARGE. Ia Violation of the 95th Article of TI'ar. 

Specification· la In that F:irst Lieutenant Hugh N. Allgoo::l., 
Corps of Military Police, did, at Fort Custer, Michigan, 
on or about 17 April 1944, with intent to deceive Ma.jor 
Walter Hoyle, Corps of Military Police, Assistant Post 
Inspector o.f Fort Custer, Michigan, mo was then and 
there conducting an official investigation, officially 
state tha. t he had not borrowed money from Technician 
Fourth Grade Jona.than L. Oaks and Private William A. 
Witt, both enlisted men of the Provost Marsh"al General's 
School Detachment, 'Which statement was known by the . 
said First Lieutenant Hugh N. Allgood to be untrue, in 
that the said First Lieutenant Hugh N. Allgood had in 
·fa.ct borrowed the sums of $10.00 and $5,00, United 
States currency, from the said Technician Fourth Ora.de 
Jonathan L. 09.ks on or about 25 and 26 March 1944, 
respectively and the sum of $10.00, United States 
currency from Private William A. Witt on ·or about 7 
April 1944. . 
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Specification 2: In that First Lieutenant Hugh 1~. Allgood, 
Corps of ililitary Police, did, at Fort Custer, M:i.chigan, 
on or about 17 April 1944, with intent to deceive ;.'iajor 
-,;alter Hoyle, Corps of Military Police, Assistant Post 
Inspector, Fort Custer, Hichigan, who was then and there 
conducting an official investigation, orficially state 
to the said M:l.jor Walter Hoyle, that he had not asked any 
enlisted men to testify falsely concerning any matter, 
'Which statement was lmovm by the said First Lieutenant 
Hugh N. Allgood to be untrue, in that the said First 
Lieutenant Hugh N. Allgood had previously asked Technician 
Fourth Grade Jonathan L. Qa.ks and Private Henry C. Bovio.en, 
both enlisted men of the Provost Marshal General• s School 
Detachment, to testify falsely before the said ~,'iajor 
Walter Hoyle concernmg the full payment of obligations, 
'Which he, the said First Lieutenant Hugh N. Allgocd then 
owed to the said enlisted men. 

Specification 3: In that First Lieutenant Hugh N. Allgood, 
Corps of Military Police, did, at Fort Custer, Michigan, 
on or about 14 April 1944, wrongfully attempt to induce 
Private Henry C. Bowden, Provost l&i.rshal General I s 
School Detacrnnent, to testify falsely before Major 
Walter Hoyle, Corps of Military Police, Assistant Post 
Inspector, Fort Custer, Michigan, who was c cnduct:ing an 
official :investigation, that he, the said First Lieutenant 
Hugh N. Allgocd had paid .the said Private HE11ry C. Bowden 
for a watch, which he, the said First Lieutenant Hugh N. 
Allgood had purchased from the said Private Henry c. 
Bollden, v.hen m fact, he, the said First Lieutenant Hugh 
N. Allgood bad not paid the said Private Henry C. Bowden 
for the said watch. · 

Specification 41 In that First Lieutenant Hugh N. Allgood, 
Corps of Military Police, did, at Fort Custer, Michigan, 
on or about 14 April 1944, attempt to induce Technician 
Fourth Grade Jonathan L. Oaks, Provost Uarshal General• s 
School Detachment, to testify falsely before Major Walter 
Hoyle, Corps of Military Police, Assistant Post Inspector, 
Fort Custer, Michigan, 1'1ho -was conducting an official 
:investigation, that he, the said First Lieutenant Hugh 
N. Allgood had repaid to the said Technician Fourth Grade 

· Jonathan L. Caks, a loan of about tl0.00 in United states 
currency, when :in fact, he, the said First Lieutenant 
Hugh N. Allgood had not repaid the same. 

CHARGE II1 Violation of the 96th Article· of Viar. 

Specification 11 In that First Lieutenant Hugh,N. Allgood; 
Corps of Military Police, did, at Fort Custer, Michigan, 
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on or about 25 1arch, 1944, wrong.fully borrow fran 
Technician Fourth Grade Jonathan L. Oaks, Provost · 
Marshal General's School Detachment, an enlisted :n.m, 
the sum of $10.00, in United States currency. 

Specification 21 In that First Lieutenant Hugh N. Allgood, 
Corps of Military Police, did, at Fort Custer, Michigan, 
on or about 26 March 1944, Vil'ongfully borrow from 
Technician Fourth Grade Jonathan L. Oaks, Provost 
Marshal General's School Detachment, an enlisted man, 
the sum of t5.00, in United States currency. 

Specification 31 · In that First Lieutenant Hugh N. Allgood, 
Corps of

0 

Military Police, did, at Fort Custer, Michigan, 
on or about 7 April 1944, wrongfully borrow from Private 
William A. Vlitt, Provost Marshal General's School De
tachment, an enlisted man, the sum of $10,00, in United 
States currency. 

Specification 41 In that Fir.st. Lieutenant Hugh N. Allgood, 
Corps of Military Police, hav1ng received a pilrtial 
payment of his pay due for the month of March 1944-, in 
the sum of $100.00 from Captain W. E. Schumm, Finance 
Officer, at Fort Custer., Michigan., on or about 15 March 
1944, and having been directed by Second Lieutenant . 
Grace L. Mneller, W'omen1 s A.rm:! Corps, Assistant Personnel 

-Officer, Provost Mlrshal General's School, Fort Custer, 
Michigan, to notify-the Finance Officer at Fort Bragg, 
North Cfrolina of the receipt of said partial paY!Jlent, 
did, between 15 M-3.rch 1944 an;i 31 March 1944 fail and 
neglect to so notify the Fina.nee Officer at Fort Bragg, 
North Carolina of· said partial paytnent, as a result of 

. which the said First Lieutenant Hugh N. Allgood wrong-
1;~. fully obtained from the Finance Officer at Fort Bragg, 

North Carolina, the full amount of his pay and allCM"ances 
for the month of Ivi3.rch 1944., in the sum of $373 •.40, . 
w.i.thout any deduction of the sairl partial payment there

. from. 

He pleaded not gullty to and was found gullty of all Specifications 
and Charges. No evidence of any previous conviction was :introduced 
at the trial. He ms sentenced to be dismissed the service. The 
reviewing authority approved the- sentence and forwarded the record 
of trial for action .under Article of War 48. 

3. The pertinent evidence for the prosecution, briefly summarized, 
is as follows 1 · ~ 

The accused ms, during the months of March and .lpri1 1944, 
a First Lieutenant, Corps of Military Police, attached to the Provost 
Marshal General's School, Fort ~uster, Michigan· (R. 10, 21,·55; Pros. 
Ex. 2). 
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Charge II, Specification 4. 

On 15 1&1.rch 1944 the accused made application for and re
ceived a partial payment of ~?100 on account of pay due h:im. The 
voucher therefor was prepared in th~ Personnel Office at Fort Custer 
on that date and -was signed by the accused in the presence of Second 
Lieutenant Grace 1. !.fueller, W.A..C., Assistant Personnel Officer. 
She twice advised h:il!l that it was his responsibility to notify his 
home station at Fort Bragg, North Carolina, of the receipt by him of 
the partial payment, and that it should be deducted from pay owing 
to him tor the month of March 1944. He stated that he understood 
the matter (R. 48, 49). 

A. photostatic copy of Voucher 4ITT49, pertainmg to the par
tial payment of $100 in cash to the accused by Captain,vr. E. Schwmn, 
FD, Finance Officer at Fort Custer, Michigan, on 15 M3.rch 1944, 
properly certified as a true copy by the custodian thereof, was 
admitted in evidence (R. 46; Fros. Ex. 2). 

Second Lieutenant MuellE!I', after qualifying as an e,q;,ert 
opinion witness, stated that,. in her opinion, the signature ct the 
accused appearing en the receipt portion of the voucher is the sig-
nature of the accused (R_. 50). · · · · • 

It was established by the deposition of First Lieutenant 
John S. l,tvers, Assistant Chief, Disbursing Branch of the Finance 
Office, Fort Bragg, North Carolina, th:l.t no official notice was re- -
ceived at that post from the accused between 15 and 31 March 1944 
as to the receipt by him of the pg.rtial pg.yment of $100 of his pay . 
for the month of march 1944. However, that office did receive from 
him on 2.3 April 1944 an official authorization to deduct the amount 
from his p~ and such deduction -was nade en accused's pay voucher 
for .lpril 1944 (R. 52; Fros •. Ex. 3). 

It -was further established by the· introduction in evidence 
of a duly authenticated photostatic cow of the accused I a pay and 
allowance voucher for March 1944 that, on 31 1arch 1944, the accused 
received from Captain I. H. :McNeil, FD, Finance Officer at Fort Bragg, 
North Carolina, the sum ot $373.40, be:ing the full-amount of his pay 
an:i allowance for that mcnth without deduction therefran o! the 

. partial cash payment or $l.OO.oo ma.d.e to him at Fort Custer, Michigan
• (R. 52, Pros. Ex. 3) •. · · · ·.. . . · · . · 

' . 
Clarge II, Specification .3. 

' 
. Private William A~ Witt, llho was the orderly of the barracks 

where the accused was quartered in Fort Custer, Michigan, bld a con
versation with the accused ori 7 A,pril 1944. The accused had a watch 
which he was attempting to sell and which he otfered to, Witt for 
$10.00. Witt did not want the watch but having $10.00 'Which he "wuld 
let him have for a few days" he tendered it, and the accused ac·cepted 
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the money. The accused gave no reason for wanting the money, nor 
ms anything said regarding the return of the money, but Witt "ex
pected to get the money back" on 11next pay day11 (R. 22-24). 

Charge II, Specifications 1 and 2. 

On 25 March 1944, T/4 _,Jonathan L. oaks, hiess Sergeant, Co. 
B, .: Provost lJarshal General• s School (P.. 10, 19) ·received word that 
the accused wishec;J. to see him, and after reporting to him engaged in 
conversation with' him in which the accused sta_ted trat he was in a 
card game and would like to borrow ~?10.00 from the Sergeant. V/hen 
asked whether he could let him have that amount, the Sergeant replied 
trat he did not rave the money but could borrow it~ This he did aa:l 
gave the accused a $10.00 bill when the latter came into the mess 
hall at supper time of the same day (R. 11, 12). 

On the next day (26 uarch), the accused· met Sergeant Oaks 
in the mess hall at about 11 o'clock and inquired whether he had any 
more money, explaining that 11 the boys had taken (him) in a card game 
again. I want to borrow $10.00 11 • The Sergeant told the accused that 
he rad only $5.00 which he then loaned to the accused (R. 13). 

Charge I and the Specifications. 

In March and April of 1944, Nia.jar Walter Hoyle, now stationed 
in the Provost Marshal General's Offic~ in Washington, D.C., was the 
Assistant Post Inspector at Fort Custer, and during the latter month, 
had b13en directed by the Commanding Officer of the post to investigate 
purported derelictions of the accused (R. 54, 55). 

Private Henry Bowden, a m001ber of the First Provisional 
Training Battalion, 1671st s. u., Fort Custer, 1fichigan,. f:irst met 
the accused around the latter :p3,rt of krch 1944 in the mess hall 
of the PMG detachment. Having learned that Bowden had a watch for 
sale, the accused approached him, and inquired 'about it. Bowden pro
duced the watch and informed the accused that the price was $15.00. 
The accused agreed to take the watch but said he could not -pay Bc,nden 

· for na couple of days." The accused offered Bowden a cneck for the 
amQ_unt which was refused and it wi.s agreed that Bowden should wait to 
be pa.id for a couple of days. Bowden did not see the accused for 
about a week and then he came to Bowden _and explained that the reason 
:for non-payment was the accused's failure to receive a money order 
for 'Which he had been waiting. Bowden then told him "Well, I've got 
to ha.,ve the money," and that he would give him until seven o 1clock. 
that night (a saturday) to piy $10 and if ha received trat amount_ he 

· "l'IOuld let the rest ride for a couple of days" (R. 29-31) • 
.. 

During the morning of l4 April 1944 the accused had a con
versation with Sergeant Ca.ks in the storeroan of Mess ~l 2308._during · , 
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'Which he told Oaks tbat he {the accused) had just heard that an in
vestigatior_J. was being carried on and that if Oaks was asked whather 
the accused owed h:i.m any money he "W:ls to state that the $15.00 owed 
by the accused to Oaks was for a special food consideration ani that 
this amount had already been repaid to the Sergeant (R. 14,15). 
Although the accused had been extended special food privileges, no 
reimbursenent thereof was required to be made by the accused to Oaks, 
ani it had no connection with the loan in question (R. 19, 20). 

Sometime in A.pril {date not shown) Private, Bowden received 
word that he was to testify before Major Hoyle (R. 33). On the day 
before he appeared before the investigating officer, the accused told 
him to state to the officer that a couple days a:rtar the sale the 
accused had ·uaid in full· for the mtch which he had purchased i'ran 
Bov1den (R. Ji, 38-40). At no time did the accused urge Bowden to 
tell the truth (R. 38-40). 

Oaks appeared before 1'fajor Hoyle on the afternoon of the same 
day when accused had discussed the investigation with him, and refused 
to give the false test:i.mony requested bY. the accused as Oaks had not, 
prior to his appearance before Major.Hoyle, received payment of any 
part ot the money {R. 15). Privates Witt am Bowden also were inter
viewed by l!;ajor Hoyle 11+ April 1944 and their testimony in the proceed-
ine was transcribed (R. 59,.60). . . 

On 17 April 1944 hlajor:Hoyle interrogated the accused in the 
Major's office. At tha. t t:i.me the accused was advised that the pro
ceeding on that day was,a·continuation of the investigation previously 
held on 30 M9.rch and 12 April 1944 involving p.irported misconduct on 
the accused's part (R. 56). In the proceedings on 12 April 1944, 
Major Hoyle had asked the accused whether he was familiar with his 
rights under Article of War 24 and upcn the accused requesting that 
the article be read to him again, Major Hoyle read it to him and asked 
the accused whether he was, at that time, fully familiar with his · 

· rights there,mder, to ,rhich the accused replied that he -was. The 
accused was remind~d, in the proceedings of 17 April 1944, that the 
prov::tsions of Article of war 24 still applied (R. 56). Major Hoyle 
then handed the accused written statements of. sworn testimony given 
before t!aj or Hoyle by Sergeant Oaks and Privates Witt and Bc,vrden, and. 
the accused vas asked whether each of the statements was true. The 
accused answered that each of the statements was false (R. 57-60). 
He expressly denied borrowing any money from Sergeant Olks or ever 
asking him to testify falsely (R. 59). He expressly stated that the 
allegations as to his receiving the loan of $l.O.OO fran Private Witt 
was false (R. 59); and he specifically denied the purchase of any 
watch from Private Bowden, the partial payment thereon of $10.00, 
the balance due of ~~5.00 or that he had asked Bowden to tell the in
vestigating officer that the full purchase price had been paid to ,.
him about three days after the sale (R. 60). 
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While the accused was then -..aiting for the stenographer 
to type his testimony in Ya.jor Hoyle' s office, the accused stated 
that he had changed his mind and wanted to-tell the entire truth, 
whereupon he told 1.fajor Hoyle that what the enlisted men bad testi
fied was true and that he {the accused) had testified falsely (R. 
Eo, 61), although he still maintained tba t he did not owe Bowden 
a b'alance of' $5.00 on t~ watch (R. 61, 63-65). 

Sergeant 03.ks testified that it was not until 28 April 1944 
that he received repayment of his loan to the accused, ;recalling 
specifically that it was en a Friday, just prior to payday (R. 13, 
18, 19). The money erring to. Private Witt by the accused lBS repaid 
to him through Captain Louis Speed a f8Yf days after Witt had testi
fied in the investigation conducted by Major Hoyle (R. 25, 26). 

·Private Bowden was paid the final balance of $5.00 owing to· him by 
the accused around the last of J.pril 1944 {R. 34). · 

· 4. The defense first introduced in evidence a certificate· dated 
21 April 1944, sjgned by T/4 Jonathan L. Oaks, and show:ing receipt 
by him, from Captain Louis P. Speed, of the $15.00ow:ing to Ce.ks 
from the accused (~• ?0, Def. _Ex. A). · 

Thereafter, the accused, having had his rights explained to 
him, elected to be sworn am testified as follOifsa 

-
In civilian life he wa.s emplo;yed by the Federal government 

in the_ Division of Disbursements of the Treasur;r Department for a 
period of' 16 years (R._ 72). He ll!ls a member of the National Guard 
for 10. years. He entered upon ac;tive duty as a· Second Lieutenant, 
J.djutant General's Department al l June 1942 (R. 72). He is married 
and has four children, ranging in age frOlll .3½ to 16 years (R. 72, 73). 
He admitted talldng with Private BO"llden prior to Major Hoyle's in
vestigation and asking him idlether he had any reason to report the 
accused to the inspector for mvestigatioo, telling hlm to tell the · 
tl'\lth with respect to the purchase of the -watch am that: the watch 
had been pa.id for (R. 73). He insisted that he had paid the full 
purchase price of' $15.00 to Bowden prior to the investigation (R. 74) •. 
He also stated that he had paid the balance of $5.00 claimed by · 
Bowden to be still owing on 21 April 1944 11 so as not to be bothered. 

, 'With it" and "perhaps just to close· the incident.n To that extent, 
the accused claimed that he made an overpayment of $5.00 al the .trans
action (R. 89). 

He further testified that he had not told Sergeant Cales 
prior to.the :investigation that it -was unfortunate that the obliga
tion which he owed had not been pi.id and tllf.t ()a.ks should- remE1D.ber 
that the $15.00 •s not for any special food privileges in case he 

- (oaks) was called to testify.bef'are the inspector concerning the 
transaction (R. 74). · The accused replid the obligation he owed 01.ka
:in the a.mount of $15.00 on 21 .lpril 1944 (R. 75-). 
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He admitted borrowing $10.00 from Private Witt but stated 
he had ~so rei:aid this loan (R. 75). 

He, however, emphatical.JJr denied attempting to induce either 
Sergeant O(lks or Private Bowdm to testify ..falsely in the investiga-
tion proceedings (R. 75, 76). . · 

He also admitted stating to Major Hoyle on 17 April 1944, 
after the stenographer had commenced typing the testimony he had 
al.ready given, that he "desired to change (his) story11 and admitted 
that the statements of the enlisted men were true lt:in part, 1t the 
exception being to Private Bowden's statement that $5.oo was still 
owing. This the accused denied, maintaining that ~ow-den had-received 
the full purchase price of $15.00 for· the watch (R. 75). 

He a·cknowledged the receipt of $100.00 as a partial i;a,yment 
of his i;a,y at Fort Custer on 15 March· 1944 and admitted that he h'a.d 
been instructed by Second Lieuten:1nt Grace Mueller that it was his 
respcnsibility to notify the Finance Office at Fort Bragg, North 
Carolina, that he had received said pi.rtial payment (R. 7~). He 
stated that, although he knew it was an official natter a.nd required 
an official c omnunica tion from him (R. 83), he endeavored to canply 
with the instruction by writing two personal letters to First Lieutenant 
John S. llyers, Assistant Chief of the Disbursing Branch, Finance Office, 

. Fort Bragg, North Carolina, a: personal friend, one of which letters 
was addressed to his home. (R. 85)". In the f:irst letter accused re
quested that the deduction of the pi.rtial payment shou1d be made from 
his M9.rch pi.y voucher (R. 77). No reply was received to this letter 
although it bore the return address of the accused (R. 77, 89). 
Lieutenant ?Jyers stated .th:l.t he never received it (R. 85). When the 
accused received a notice from his bank :in Fort Bragg, North Carolina, 
that he had received the full amount of ray without the deduction, 
he again wrote to Lieutenant Hyers. This was prior to the investi
gation of his affairs (R. 78-88). This letter requested that the 
deduction should be nade from the accused's April pay voucher (Def. 
~. B). In answer to this letter, Lieutenant Myers wrote a personal 
letter to the accused advising him that it was necessary for him to 
officially notify the F:i.nance Office at Fort Bragg to make the deduc
tion before it coold be made (R. 79, Def. Ex. B). However, the 
deduction was actually made fran the accused' s April pay voucher. 
'.lhe finance officer at Fort Bragg had received notification on 17 
April 1944 from the Finance Office at Fort Custer regarding the 
deduction. (Def. l!:x. B)';. .. 

5. Unfortunately, the mirlor o:ffEDses of borrowing money froi.n 
~listed men became the cause of serious misconduct involving grave· 
mbral turpitude on the part of the accused when he attanpted to 
suborn witnesses in official investigations regarding the lesser 
oft'anses. 
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Borrowing money irom enlisted men is a strictly military 

offense, and involves no infraction, in terms, of any law, Article· 
of War, or Army Regulation, but is deemed an act to t'he prejudice 
of good order and military disciplme only under the customs of the 
service. HCWl'ever, in civil and military courts alike any tampering 
with the fair, honest, and i.mpartialadministration of justice is 
!1, grievous offense, whether it -be by perjury, false swearing or the 
subornation of others to do so. · 

It is conceded that the testimony sought from the enlisted 
men, if' given, would not have been perjury within the meaning of 
Article of 11ar 93, but only false swearing, an offense denounced by . 

. Article of "var 96, and that the term 11 subornaticntt within its strict, 
legal meaning, is not a legally accurate designation of the offenses 
with _which the accused stands charged in this regard;. But the· word · 
11 subornation 11 does convey accurately the common v.nderstanding of the 
offenses alleged, and the accused's conduct, if he persuaded others 
to give· false testi."Ilony in an official investigation, was certainly 
unbecoming an officer and a gentleman -whatever legal designation ne.y 
be given to the offenses which he tried to :indu~e the others to 
canmit. 

The evidence is clear that, 'When confrcnted with the written . 
and sworn statements of Sergeant Ca.ks and Private Bowden, the accused 
designated as false the testimony of both to the effect that he had 
urged than to give false testimony before the investigating officer. 
This the accused admitted. According to the officer conducting the 
investigation, the accused, 1Vhile his testimony was being transcribed,, 
then stated that he had changed his mind and wanted to tell the entire· 
truth; whereupon, he said that the stat'ements of the enlisted men were 

, true and that he had testified falsely. · He did, however., insist t.ha.t 
he did not <7iV8 Bowden a balance of $5.00 upon the pirchase price of 
the watch. · Iri all other respects he admitted that the statements 
JD9.de by ()!I.ks and Bowden were true • 

.lt the trial, the accused,. under oath, admitted only that he 
had told the investigating officer he ,wanted to change his 8 storyt1., 

'Whereupcn he had said the statements of the enlisted men "were true 
in part.•• .n Efforts were also made by. the defense, on cross ex.amina- · 
tion, to place a different interpretation upcn dmaaging statements 
which the enlisted men testified had been made to them by the accused. 

, The clear and convincing .evidence given by the enlisted men, 
supported, .as it is, by the voluntary statement ma.de by the accused 
to the investigating officer, supports the "conclusion that the en
listed men spoke the truth regarding the subornation and that_ the 
accused testified falsely when he said their statements were untrue·. 

Insofar, therefore., as Specifications 3 and 4 of Charge I 
are concerned, nothing further need be said_.· 'lb.a attempts to induce 
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the enlisted men to give false testimony in an official investigation 
was dishonorable conduct unbecoming an· officer and a gentlem:i.n and ... 
constituted violations of Article of Ylar 95. 

However, with regard to Specifications l am 2 of Charge I, 
alleging official false statementB, it will be observed that, after 
the accus ad had testified falsely, he bad a change of heart and ex
pressed a des:ire to tell the truth, -whereupoo he recanted and admitted 
that his testimony had been· untrue. The question· arising upon this 
state of the matter is -whether he thereby pur·ged himself of the effect 
-which his false testimony 110Uld otherwise have had. 

Both the. false statements of the accused and his later admis
sion of their falsity occurred at the same session of the investiga
tion and were separated by.a short period of time. But it cannot be 
contended, in the light of all the evidence, that the accused misunder
stood the issues being investigated or that he -was confused in meeting . 
them; nor does it appear that he misunderstood any of the questions 
or their import, and made an i honest mistake in answering any of them. 
He was shcnm the written statements of both enlisted men and these 
statements contained full and canplete details of the facts and cir
cumstances surrounding the transactions between them and the accused 
and the manner in which he had induced them to swear falsely in the 
investigation. Throughout his examination the accused expressly, 
intentionally and deliberately maintained that these statements were 
false. It was only after the stenographer started to transcribe his 
testimony and the investigating officer had told him, that he was greatly 
disturbed by the wide variance between the accused I s testimony aoo the 
unequivocal statements of the enlisted men that the accused changed 

· his testimony and 11kind of threw up his hands and said •Well, all 
right l I just like to tell the 'Whole trut:ti•'" · 

Since the crime of perjury requires a willful and corrupt 
intent, the resultant issue is susceptible of a showing, by facts , 
and circumstances, that a false statement was due to an honest mis
take, misunderstanding, incompleteness, or, by the weight ot authority., 
absolvatory recklessness (48 C.J. 8.30). · Such issues may properly 
become questions of fact for the jury and in the exercise of its 
right to weigh the evidence the Board has done so in this case and 
finds no such exculpatory natters to excuse the accused's conduct. 

"Whatever the e:x:p,la.na.tion that nay be given for-"the contrary, 
it must now be laid down as a recognized principle, consistently • 

· with the decision of the_ United States Supreme Court (!!.& v. Norris, 
300 U.S. 564, 81 L. Ed. 808) that the crime of perjury -is complete .. 
when a deliberate, material, false statement is made, and th.at 
nothing thereafter done can alter the situation. * * * The fore
going principle must be regarded as controlling· in the instant case 
where the initially-given, false statement was so obviously · · 
deliberate, willful and corrupt as to foreclose any" consideration 
of accused's subsequent retraction. The ccnclusion is compelling 

· that he· cannot escape the cons·equences of that false statemenil' (CM 
NATO 154; Bull. JAG Jan. 1944, Sec. 451 (53)) •. 

- 10 -
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What is thus said of perjury applies with equal force and 
logic to false swearing :in an official investigation (See alsoa 
CM 231445 , Teixeira, 1.8 B.R. 197 and CM 244159, ~) • 

The record is, therefore, deemed legally sufficient to sup
port the findings as to Specification l and 2 of Charge ~• 

It is admitted by the accused that he failed to give official 
notice to the Finance Offie er of. the sta.tion to 1Vhich his pay voucher 
bad beai submitted of the fac;:t tha.t the accused had received a par
tial µi.yment at another station of the amount;. of pay due him for the 
month of March 1944 in time to have the deduction ma.de from his :March 
pay. This notice he had been specifically instructed to give. 

According to the accused, he endeavored to· comply -w:i.th these 
instructions by writing a personal letter during the inonth of March 
to a friend who was the Assistant Chief of the Disbursing Branch of 
the Finance Office to -which the notice was to be sent. The letter 
-was addressed to this officer• s home, but was n:ever received by hlm,· 
an:i the letter was never returned to the accused though it bore his 
return address. Again, in .A.pril, and prior to. the investigation of 
the accused's affairs, he·wrote to the same officer maldng the request 
that the partial piyment be .deducted from his next pay voucher an:i 
this letter was received and answered with directions to send an offi-

. cial request to the Finance Office. Thereupon the accused sent an-
official request to the- proper finance office un:ier date of 23 April 
1944. Meanwhile, however, the finance_ officer 'who bad made the par
tial pi.yment bad notified the Finance Office in question and it is 
admitted that the deduction was made from the accused I s April pay 
voucher.. Upon these facts rests the determination of the qµ.estion · 
llhether the accused is guilty of an offsise un:ier Article of War 96. 

Under the regulations it is the responsibility of officers 
"to submit War Department Form No. 336 (Fay and Allowance Account) . 
for pay.and allowances due them, certified by themselves, to disbursing 
officers of the Finance Department for payment" (AR 35-1300, par. 1). 
In compliance therewith, the accused did submit his voucher for the 
mmth of March to the .Finance Officer at Fort Bragg, North Carolina, 
his regular, duty station•. Under the provisions_ of paragraph 7 ot 
the sama regulation, partial piyments m:i.y be made under certain con-

, ditions t)1erein named and the accused obtained the partial payment 
of $100 thereunder from the Finance Office at Fort Custer, Michigan,. 
In Section b (l) (a). of said paragraph 7, reference. is made· to above 
mentioned ]?ay and AJ.lowance Account (commonly· kno,m as the "pay -
voucher") -in providing that such partial payment shall be m!lde upcn . 
such voucher bearing the notation "Partial Payment ••• ~~ $100.oon on 
the second line of' item (7) of. said form, and in Section b. (l) (b) 

. it i~ further provided tha. ti 
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"Deductions will be entered on the next pay account as 

a debit immediately above item (11), as follows a 

1Examplea Due U.S. f/P $100.00 paid •••••• ~ ••19...• 
· (underscoring supplied) · 

It is thus apparent that, under the regulations, it was the responsibility 
of the accused to make the notation in the manner and form indicated upon 
submission of his April voucher. The record is silent as to 'Whether this 
was dcne as the April pay voucher is not in evidence, nor is there any 
evidence as to whether the accused placed such a notation on the April 
voucher when he submitted it. The inference is strong that he did not 
do so for the reason that it was not until 7 April 1944 that he received 
notice from his bank in Fort Bragg (to which his pay checks were evi
dently sent for deposit) of the failure to deduct the $100.00 from the 
March pay check. It was then that he again wrote to Lieutenant M;yers 
repeating his former request and upon receipt of directions to make an 

. official request to the Finance Officer at Fort Bragg ha did so m 2J 
April 1944. 

The accused may have been lax and, perhaps, raniss in failing -
to promptly heed the instructions given to him when he received his 
partial payment although such instructions did not include directions . 
to give an "official" notification to the finance office involved. 
True, the accused testified that he had many years of experience in 
civilian life in the disbursement division of the Treasury Department 
and possibly common sense should have led him to believe that only an 
official communication was proper under. the circumstances; but it J!'AY 
well be that .the accused believed that communication directly with his 
personal friend, who was Assistant Chief of the Disbursing Branch in 
the Fina.nee Office at Fort Bragg, would receive personal attention and· 
more promptly accomplish the transaction than formal notification to the 
office. 

Mtich of the testimony on this issue was supplied by depqs-i:;;. · 
tions of Lieutenant Myers, the perscnal friend of the accused, one of 
mich was introduced as evidence by the prosecution, the other by the 
defense.. It ·cannot be said beyond reasonable doubt\ that the accused 
did not send the first letter which he cla:ims he addressed to Lieutenant 
:.1'yers. If he d~ so, the Boa.rd is of the opinion that he made a timely 
effort to accanplish the deduction, however irregular the method pur-

•·sued. There is no doubt whatever tra.t he did write a second letter to . 
Lieutenant Myers, requesting the deduction and finally gave official 
notice on 2J April 1944. The deduction was made on, the April pa.y check 
and this. is all that was contemplated by the Anny regulation above cited• 

.. 
The Boa.rd of Review is therefore of the opinion that the 

record is legally insufficient to sustain the findings of guilt as to 
Specification 4 of Charge II. 
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There is, however, no reasonable doubt of the accused• s 
. guilt of the offenses charged in Specifications 1, 2 and 3 of Ch9.rge 
II. Sergeant Caks and Private Witt gave direct and credible testi
mony of the loans, and Major Hoyle heard voluntary admission of the 
accused from which no other conclusion than guilt can be implied. 
In his testimony under oath, the accused admitted that he had told 
Major· Hoyle that the statements of the enlisted men were true "in 
part11 but failed to satisfactorily e,q,lain which parts were true and 
which false, and therefore did little to effectively rebut the import 
of the testimony adduced by the prosecution. 

6. Records of. the War Department disclose that the accused was 
born in Yfalton Coun:cy, Georgia, and is 38 years and ? month~ of age. 
After graduation from the gramnar school of Jersey, Georgia, in 1920, 
he continued for 2½. years in high school, but -was not graduated. He 
served in the National Guard for a period of lQ yea.rs. He was employed 
in the disbursing office of the Bureau of Veteran• s Administration 
and the Treasury Department from 1923 until his induction in 1940. 
He was released upon a Certificate of Service en 19 November 1941 but 
was recalled to_ active duty on l March 1942. On 26 May 1942 he was . 
coinniissioned as a second lirutenant and assigned to the Adjutant 
General• s Department, postal divis_ion, at Camp Davis, North carolina. 
Cn 24 November 1942, he was relieved of assignment to this department 
and was assigned to the Corps of Military Police. On l January 1944 
he was promoted to first lieutenant. He is married and has three 
children. 

?. The court was legally coostituted. No errors injuriously 
affecting the substantial rights of.the accused were canmitted during 
the trial•. In the·opinitn of the Boa.rd of Review, the record of 
trial is legally insufficient to support the finding of guilty of 
Specif:j..cation 4, Charge;II, but is legally sufficient to support the 
fi.xxiings as to all other Specifications and .the Charges and to sup
port the sentence and warrant confirmation of the sentence. Dismissal 
is mandatory upan conviction of a violation- of Article oi' War 95 and 
is authorized upoo conv.iction of a violation of Article of -"I';:-.:: ')6. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.o.o., z2, SEP 1944 .,. To the Secretary or War. 

1. Herewith transmitted for the action of the President are the 
. record of trial,and the opinion of the Board of Review in the case of 
First Lieutenant Hugh N. Allgood (0-474426), Corps or J/.Uita.ry Police. 

2. I concur in the opinion of the Board or Review that the. 
record o! trial is legally insufficient to support the findings or 
guilty of Specification 4, Charge J;I, but is legally' sufficient to 
support the findings as to all other Specifications and the Charges 
and to 8upport the sentence and 118.ITant confirmation of the sentence. 
I reca:nmend that the sentence be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans-
mittillg the record to the President for his action, and a .tom. ot · 
Executive action designed to carry into effect the above recommendation, 
should such action meet with approval. 

· lqron c. Cramer, 
Major General, 

T'ne Judge Advocate General. 

3 Incle. 
1 - Record o! trial. 
2 - Di't. ltr. sig. 

or sft(. . 
3 - Form of action. 

(Finding of guilty of Specification'4 of Charge II disapproved. 
Sentence confirmed. G.C.M.O. 610, 9 Nov 1944) · 
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WAR DEPARTMENT (367)Arrrv Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGV 
CM 261962 

UNITED STATES 

v. 
. . 

. Second Lieutenant MARVIN 
B. DIXON (O-756512), .lir 
Corps. 

18 SEP 1944. 
FOURTH AIR FORCE 

Trial by- G.C.M., convened at 
Ephrata ~ Air Base, Ephrata, 
Washington, 4 August 1944. 
Dismissal. 

V 

OPINION of the BOI.RD OF REVIEW · 
T1PPI, HARW~ and TREVETHAN? Judge Advocates 

1. The Board ot Review has examined the record of trial in the, 
case of the officer named above am submits this, its opinion, to Tbs 
Judge Advocate General. 

2. The accused was tried upo~ the following Charge and Specif'i• 
cations, 

CIIARGEs · Violation of the 96th Article of War. · 

Specification ls .In that Second Lieuteunt Marvin B. Dixon, 
Squadron T, 430th Army Air Force Base Unit, did at or 
near Soap Lake, Washingtonf on or about 23 June 1944 
violate paragraph 16, a (lJ (a) of Aney Air Force 
Regulation Number ~~16 dated 6 March 1944, by- wrongfully 
.operating an Arrq Airplane over an obstruction at an 
altitude of lees than one th~usand (1,000) feet. 

Specification 2: (Finding of not guilty). 

The accused pleaded guilty to Specification 1, not.guilty to Specifi
cation 2, and guilty to the Charge. He was. found guilty of Specif'icati~n 
1, not· guilty of Spec1f'icatio1;1 2 and guilty of the Charge. No evidence 
of previous' convictions was introduced. He was ·sentenced to be dismissed 
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the service. The reviewing authority approved the sentence and for
warded the record of trial for action under Article of War 48•. 

J. In view of the accused's acquittal of Specification 2 of the 
Charge,· only the evidence presented in support of Specification l of the 
Charge will be summarized in this opinion. The prosecution.introduced 
evidence demonstrating that, pursuant to Operations Order No. 84, 
Ephrata Army Air Base, Ephrata,. Washington, 23 June 1944, accused, Flight 
Officer Finley and Lieutenants Finley and Fisher, accompanied by First 
Lieutenant William M. Bechtold as instructor, flew from Ephrata Army 
Air Base at approximately 2000 hours on 23 June 1944 to engage in a 
camera gunnery mission (R. 10-12; Pros. Ex~ 1). The plane nown by 
accused on this mission was a silver P-39, type of Army aircraft while 
his companions and the instructor flew planes painted olive drab (R. 13, 
16). Accused's plane bore the number 15 painted on its nose and the tail 
number 2-4321 on its vertical stabilizers (R. 13). When the,planea broke 
formation northeasterly of Soap Lake at an altitude of about .5000 feet 
to fire camera gunnery at each other, accused flew off in pursuit of 
Flight Officer Finley's plane. Around 2110 hours the instructor, Lieu
tenant Bechtold, lost sight of the planes flown by accused and Flight 
Officer Finley. Thereafter accused and Flight Officer Finley failed to 
repair .to the appointed place of rend~zvoua over Soap Lake after. 
completion of the exercises and when their companions returned to the 
base around 2130 they found accused had already landed (R. 14-16). 

Between 2115 and 2130 that same evening, Major Edward M. 
Nollmeyer and his wife, Second Lieutenant William S. Leidy and his wife, 

v •and accused I s wife were seated on the lawn of Read I s Soap Lake Motel, a 
hostelry in the vicinity of Soap Lake where these indiviquals were living 
(R. 28, ·44, 45, 49). They saw a .silver P-39 plane fly from the east 
toward the motel at an altitude below the level of the tops of a line 
of telephone poles located across the street from the· motel. .As it ·' 
approached the pilot elevated the plane to clear one or the telephone 
poles and then dropped the nose-of the plane as it skimmed over the 

,motel at a speed of some 300 miles an hour (R. 28, 29~ 32-34, J.2,·44-47, 
49-52). These telephone poles were about 11J feet high and as the plane 

;"'passed over the motel it was flying some 30 to 35 feet above the ground 
(R. 33, 43, 52). Major Nollmeyer observed that the last two digits of 
the tail number of the plane were 21 or 29 (R. ·32). Lieutenant Leidy 
ooserved that the plane bore number 15 on its nose (R. 51). Later . 
that evening when Lieutenant Leidy asked accused if he had buzzed the 

... motel, accused laughed, refused to answer the question directly but 
did state that his plane was a "good 300 feet up"; that it "was never 
below 250 feet at any time" (R. 47, 53). _ • . 
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It is provided by Army Air Forces Regulation Number 60-16, 
_ paragraph 16a (1) (a), dated 6 March 1944, that except during take- . 

off and landing aircraft will not be operated over any building, house, 
boat, vehicle, or other obstructiomto night, belO\'f an altitude of 
1,000 feet (R. 10). · 

After accused had been properly warned of his rights he gave 
two voluntary statements to Major Herbert w. Davis, the investigating 
officer, reciting in them that on 23 June 1944, around 2115 or 2130 
hours he piloted a P-39 type aircraft, No. 15, over Soap Lake; that as 
he approached Read's Soap Lake Motel he put the plane in a power dive 
and passed over the motel at an altitude of between 500 and 60o feet; 
that his reason for so doing was to inform his wife that he was flying" 
late so that she would not worry about him (R. 58-60; Pros. Exs. 9, 10). 

4. The defense offered no evidence and the accused elected to 
remain silent. 

5. The evidence conolusivel:r shows that accused on 23 June 1944 
flagrantly violated that portion of' the A.rrrr:, Air Forces Regulations 
which establishes 1,000 feet as the minimum altitude at which Army air
craft are to be operated over buildings or obstructions to flight, by 
operating a military airplane over Read's Soap Lake Motel at an altitude 
between 30 and 40 feet. That such an offense is a violation of' Article 
of' War 96 is so well settled that no citation of authority is necessary. 

6.. The accused is Z7 years of age. He served in the California . 
National Guard from 3 March 19.36 until 12 June 1937, and in the United 
States Marine Corps from 18 J'.lne 1937 until 19 June 1941. From November 
1941 until September 1942 accused was employed as a mechanic in aircraft 
manufacturing concerns. He was appointed aviation cadet; A.rrrry Air Corps, 
in November 1942, and on 1 October 1943 he was commissioned a second lieu-
tenant. · 

7. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriousl;r affecting the substantial 
rights or the accused were committed during the trial. In the opinion 

· or the Board of Review the record or trial is legally sufficient to 
support the findings of guilty,.. to support the sentence and to warrant 
confirmation of t~e sentence. Dismissal is authorized upon conviction 
of a violation of Article of War 96. " 

;;t::Ndt- ,¥ ~ , Judge Advocate. 

Sick in Hospital , Judge .Advocate. 

' 

?:f'~ ~--:t:Z-sv , Judge Advocate. 
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SPJGV 
014 261962 1st Ind. 

War Department, J .A.G.o., ·· 12 OCT19" - .To the Secretary of War. 

. l. Herewith are transmitted for the action of the President the 
reoord of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Marvin B. Dixon (0-756512), Air Corps. 

2. I.concur in the opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to ,;arrant confirmation of the sentence. 

J. The accused intentionally flew an Army airplane over a hotel 
at an altitude of some 30 to 40 feet above the ground contrary to Army-

·,•Air Forces Regulations requiring such flight to be at an altitude of not 
less than 1000 feet. He was sentenced to dism,issal. There is attached 
to the record a Memorandum for The Judge Advocate-General dated 7 October 
1944, from Lieutenant General Barney M. Giles, Deputy Commander, Army Air 
Forces, in which General Giles recommends that the sentence be commuted to 

. a forfeiture of pay in the amount of $75 per month for twelve months. I 
concur in that reoommendation. 

4. Inclosed are a draft of a·letter for your signature, transmitting 
the reoord to the President for his action, and a form of Executive action 
designed to carry into effect the foregoing recommendation, should such 
action meet with approval. · 

~.. 
4 Incls. Myron C. Cramer, 

Incl l - Record of trial. .Major General, 
Incl 2 - Memo of Gen The Judge Advocate General. 

· Giles, 7 Oct 44. 
Incl 3 - Dft ltr for sig S/W. 

'Incl· 4 - Form of action. 

(Sentence confirmed blt cana.ted to tor!eiture ot 1'75 per month tor 
twel•e months. G.C.Y:.O. 588, 25 Oct 1944) 
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3PJGK 
Cl! 261964 

23 SEP 1944 

U N I T ~ D S T A T E S ) SAN i?..L.i CISCO POR.T OF E1JiA.7J".ATIOU 
) 

v. ) Trial by G.C.~., convened at 
) :i!'ort Lason. Ca.lif'ornia. 24 

Second Ll.eutenant rfILLIAhl ) July 1944. Dismissal. j;otal 
J. Bl~OPHY (0-1062335). ) forfeitures and confinement 
Transportation Corps. ) for one (1) year and six (6) 

) l!I.Onths. 

OFIKION of the BOA.RD OF RiNIE'ii 
LYO!l, IL°.:PBOOI and 1:0YSE, Jud.ge Advocates. 

1. The record of trial in the case of t..~e officer named above has 
been exa.Tf'.ined by the Board of Review and the Board s1..~b:r.>i ts this• its 
02inion, to The Judge Advocate General. 

2. The accused was tried upon the follcrNing Charges and Specifica
tionsi 

CHA..'lGE I: Violation of the 61st i\.rticle o:f -~-ie.r. 

Specification: In that Second Lieutenant ·dilliara J • .Brophy. 
Transporta.t:i.on Corps, l'rans.9orts.tion Corps Officers lleplace
ment Pool did, with.out proper lee:ve, absent hirosel:f from 
his st..i.tj_on at },ort i..ason, California from about 3 1.ay 
1944 to about _24 ::.ay 1944. 

CF.kl.GE II: Violation of the 95th .Article of ,far. 

Spscification 1: In that Second Lieutena_pt ,Iilliam J. Brophy,
* • •, beinr indebted to Warren ?. "ifright in the sum of 
,.,5.00 for room rent, ,-:i1icn a.;.,-01.t.11t; becrune due and payable on 
or a.bout 15 A9ril 1944, did, at San :F'rancisco, California, 
from about 15 11.pril 1944 to &.bout 19 June 1944, dishonorably 
fail and neglect to pay said debt. 

Speci:'ication 2: (ifolle prosequi entered by direction of the 
appointin.3 authority). 

Specification 3: 121 that Second Lieuter..ant' ·,{illian1 J. Brophy,· 
'.i're..nsportati on• Corps, Trc...:.1s.,?orti1ti6n Corps Of.::'icers ~--tepls.ce
r.ient Pool,.beinf; indebted to Jo:,cph T. Ford in,the sum of 
,10.00 :ror money loe.::-wcl, :,-i1icn ar.1ount becane due and payable 
on or about 15 Febr~ar;,r 1944, did, at Sm Francisco, California. 
f'r,om about 15 lt'ebruary 1944, to about 19 June 1944, dishonorably 

https://tepls.ce
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fa.il and negleo"tr to pay said debt. 

Specification 41 (Nolle prosequi entered by direction of the 
appointing authority). 

Spsoification 5a _In that Second Ueutcnant Willia.m J. Brophy, · 
Transportation Corps, Transportation Corps Officers Replace
ment Pool. being indebted to Second Lieutenant .Angelo J. 
Lazzara in the sum of $16.00 for money loaned, whioh amomit 
·became due and payable on or about 2 Ma.rah 1944• did. at 
· San Francisco. California. from about 2 Ma.roh 1944. to a.bout 
19 Jtme 1944, dishonorably fail and neg_leot to pay said debt. 

Speoifioation 61 In that Second Ueutena.nt William J. Brophy. 
Transportation Corps. Transportation Corps Officers Replace-

. ment Pool. being indebted to Second Ueutenant·Robert C. 
Sanders in the sum of $70.00 for money loaned. which a.momit 
became due and payable on or about 13 May 1944. did. e.t San 
Francisco. California.. from a.bout 13 May 1944• to a.bout 19 
June 1944, dishonorably fail end neglect to pay said debt. 

Specification 71 ·(Disapproved by the reviewing authority). 

CHARGE Illa Violation· of the· 93rd Article of War. 

Specification• In tha.t Second U~utenant William J. Brophy; 
Transportation Corps, Transportation Corps Officers Replace
ment Pool, did. at Harmon General Hospital, Longview, Texas, 
·on or ai.bout l May l.944, .feloniously talce. stea.l, and carry 
away a.bout ~s.oo. lawful money· of .the United Sta.tea, the 
proper_ty of Second !.:ieutenant W. W. Hol.llles. 

Accused plea.dad guilty to Charge I and its ~pacification; guilty to Specif'i
oations 1,2,3,5 and 6 of Charge II and yo Charge II, later changing his plea 
to not guilty to Specification 2; not guilty to Specifications 4 and 7 of 
Ch.a.rge IIJ and not guilty to Charge III and its Specification. ey direc
tion of the appointing authority a nolle prosequi was entered with respect 
to Specifications 2 and 4 of Cha.rge II. Accused·was found guilty of all 
other specifications and guilty of all the charges. No evidence was intro
duced of.any previous convictions •. He was sentenced to be dismissed the · 
service. to forfeit all pay and allowances due or to become due, and to be 
oonfined at ha.rd labor at such place as the reviewing a.uthori ty ma.y direct 
for four years. The reviewing authority disapproved the finding of guilty 
of Specification 7 of Cha.rge II, approved the sentence. reduced the period 
of confinement to one year and six months, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine
ment. and forwarded the record of trial for action under Artide of War ,48. 

- 2 -
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3. Summary of evidence. 

a.. Charge I. ' 

Over objection there was admitted in evidence Extract Copy of 
J.brning Report of San Francisco ·Port of Embarkation c:Olitairiing entries 
of 13 May 1944 •From sick Harmon GH Long-new Texa.s to AWOL ei'r 3 May 1944"• 
and entry of 24.Ma.y· 1944 "From .AWOL to duty oano• (R. 11-12. Ex:. I). Also 
admitted, without objection, were- certified true.copies or tele~e meHage 
to Harmon General Hospital inquiring date of accused's departure therefrom 
(Rx. II)~ reply thereto advising date ·,_,r departure to 'be 3 N.iay 1944 (Ex•. 
III), and a special. order of the·hospital ordering a~cused to proceed on 

-or about 1 May 1944 to the San Franoisco_Portof Embarkation (R. 12-13, 
Ex. IV). . . 

b.. Charge II, Specifications 1,3,5 and 6. 
I. 

Mr~ Warren P. Wright~ stated that he had known the a.ocuaed since 
late in· February 1944, at which titne he rented the front rooms o·r hii house 
to the accused and to ;Lie~tenanta Clark and Broya.rd for a aum of mone;y 
per month divided equally among them (R. 14,1"6). On 15 May_ 1944, the throe · 
lieutenant• moved to a downstairs apartment creating a dffference of ·rent \ 
of $5.00, which remained tmpaid at the termination or the tenancy, at\.which 
time the accused wa.s·not present nor did he then or later pay the $5.0Q, 
although 1t·was owed by him._ In a subsequent conversation with Mr. Wright 
at Letterman Hospital, the accused acknowledged the debt and said he hoped 
to pa:y it before he lef:t the hospita.l (R. i 7). • ,..· . •• ( 

4 

Mr. Joseph T. Ford, Yardmaster, Fort Ma.son, California., knew tlle' 
accused for three days duri.11g the middle of February 1944. At the close 
of the third day, a Saturday, Mr. Ford told the 11.coused that there were a 
lot of sfgh':ts to see in the town; that he should "take in• the town. The 
accused replied that he would like to but happened to be.broke. Mr. Ford 
then gave ·him $10.00. The accused said he expected a cheek from home in . 
a few days and he would- see that Mr. Ford w&.s repaid (R. 18 ). Mr. Ford
did not see the accused a.gain nor was the $10 repaid. The sum wa.s not 
solicited but voluntarily offered•. The conversation concerning repayment 
arose after the money had been given (R. 19,20). 

Second Lieutenant Angelo J. Lazzara. met the accused during 
February of 1944 and a short time later loaned him $5.00. The accused · 
said he in_tended to repay with his M:1.roh pay check. The ·payment w&.s not 
ma.de (R. 21). Additional sums of $10 and $1.were solicited and loaned. 
The last $1 was loaned on 8 March 1944. Repayment waa to have b!ten made 
from a oheck the accused expected from home. None of the sums wu repaid 
(R.22,23). 
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The deposition of Second Lieutenant Robert c.- Sanders disclosed 
that -he knew the accused for ·ab9ut five months (R. 24) and over a two-weeks 
period in April 1944 loaned to the accused, in all, ~70.00. While at 
Letterman Hospital, the accused stated that he was getting a loan from the 
Red Cross. However, he was transferred to Harmon General Hospital before 
the money was received (R. 25). A letter from Lieutenant Sanders requesting 
payment was not answered by the accused (R. 25). Hhen the first of. the 
$70 was loaned, the accused ''was completely broke'', but promised, when 
he received a check from an undisclosed outside source, to repay the money. 
Two days later, another portion of the i70 was requested, at which tillll3 it 
was agr'eed that repayment would be made from the acoused's regular Govern
ment check (R. 26). Objection was made to "!;he deposition, and sustained, 
in that it lacked signature-or verification (R. 27). However, the defense 
stipulated that "••~f tb.e witness were asked those questions, he would 
make the answers appearing in the paper•••" (Referring to the deposition (R.28)). 

c. Charge III. 

At the Harmon Genera.l Hospita.l, accused occupied a. bed adjacent 
to Second Lieutenant Wa.lter W. Holmes (R. ,38). On the evening of 2 May, 
Lieutenant Holm.es hung his trousers, containing. a wallet with :ii,25 therein, 
.over the ba.ok of a chair between their two beds (R. 40). The ne~ morning 
the chair was pulled right u9 to accus·ed's bed. On the evening of 3 May, 
Lieutenant Holmes found the $25 missing from the bill .fold (R. 41-42). 
In a statement giTen during a.n investigation conducted by Captain Peter 
D. Hanaaen, Inspector Genera.l's Department, the accused, after being 

_warned of his rights, stated that he took the money (R. 45). Captain 
Ha.nssen read such testimony given by·accused at the investigation·from 
the stenographic transcript thereof, without objection, but without the 
transcript be~ au.thenticated or identified by the stenographer. 

Evidence ro·r the accused. 

The acoused borrowed $5 from Second Lieutenant Delbert F. 
Bettencourt on 31 March 1944 and re.paid it next day (R. 52, 53). While 
at Fort McDowell the latter part of May or early June, Second Lieutenant 
Jamea F. Anderson found 'that the accused was in need of fUllds and offered 

, to lend him $5.00. The aoc~ed accepted the.loan and later reps.id it 
without any trouble (R. 54). 

• I • • 

The defense expresaly disclaimed any plea of insanity but, as 
an •extenuating circumstance• a.nd "••• for the further illumination or.· 
the.court••••• offered in evidence the followings lhhibit "A•, Abstract 
of Clinical Record, Station Dispe:o.sary, Fort llaaon; Exhibit ":s•, Abstract 
of Clinica.1-Reoord, Station Hospita.l, San Francisco Port or Embarka.tionJ 
and Exhibit "c•, Abstract of Clinioa.l Record, Harmon General Hospital. 
ill contain the SIUlle diagnosis of a.oouaed, namely, psyghoneurosis, anxiet)r 
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• 

~tate. Exhibit "c" also shows date of admission to be 16 April 1944 and 
date of discharge 3 May 1944. 

The accused, after being properly advised of his rights, testi
fied that he was born in Brooklyn. He is 26 years of age. Both of his 
parents were dead and his step-mother is his closest relative (R. 61-62). 
He was a clerk in civilian life, employed by the .American Express Travel 
Bureau (R. 62) and the Julius Kaiser Company (R. 72). He volunteered for 
the draft and enlisted in the regular Army in July 1941 (R. 63 ). He 
reported at Fort .Alllador, Panama Canal Zone, in August, remaining there 
two years. He worked up to Technical Sergeant, went to-Officer Candidate 
School in August 1943, being commissioned at Camp Davis in November 1943 
(R. 63). During that period and while in civilian life he would borrow 
occasionally, but always repaid. He was.never sued for debt (R. 64). 
After being commissioned he was stationed at Camp Ha.an for two months in 
the Replacement Pool, where he borrowed occasionally but always ,repaid 
(R. 64-65). His next station was Fort Mas.on, where he acted as an officer 
courier (R. 65)•. While at Fort 1lason he drank to excess and had been 
drinking when he borrowed from :Wir. Ford and Lieutenant Lazzara... During 
the period he stated, "I "'Has in a sort of a state of depression••• I 
had to go out and mingle with a crowd. Doing that, I spent a. lot of 
money. It seemed to give me temporary relief from the state of mind I we.a 
in, so I continued to do it". In his own mind he could not be satisfied 
or' contented, but did not know what started it. Later, knowing he owed· 
so much money, he did not know h~~ he would get around to paying it, but 
took no steps to correct the condition. He bought a bottle of iodine to 
commit suicid.e, but figured something wa.s wrong with him and turned in at 
the Fort Ma.son dispensary early in April (R. 65-67). His examination at 
the dispensary extended over a period of nine days. Thereafter he went 
to Letterman General· Hospital where he stayed a week and then to the }Jarmon 
General Hospital where he remained two weeks (R. 68). Before he left-the 
Harmon G·eneral Hospital, he found that he· hs.d spent his money. so in 
desperation he took the money from Lieuter..ant Holmes for his trip to San 
Francisco, expecting to return it. He told no one that he took the money 
{R. 70). After his return to Fort McDowell he was permitted to c:a• only 
~80 of his pay, which he used t9 pay his mess bill, Bachelor Officers' 
Quarters dues, and used the rest for daily articles and occasional bowling 
(R. 72_). 

On cross-examination, accused testified that _he accepted the 
money from Mr. Ford as a loan, intending to repay it, but he.d never made 
any effort to do so (R. 73). He was advised· by the doctor•at Harmon General 
Hospital ·to stop drinking, but has drun.~ since then (R. 74). 

4. a.. Aocuaed plea.dod. guilty to a.bsenee without lea.ve. While the 
first entry in the morning report is hearsay, since obviously not within 
the knowledge of the officer making it, its admission did not constitute 
prejudicial error in view of the accused's plea. and other competent evidence 
in the record. 
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• 
b. Failure to Day debts a;.1ounts to dishonorable conduct in 

violation of ~he 95th Article of War where it is accompanied by such cir
cUlil.Ste.nces as f'raud, decci t, s;;iccific promises to pay, or a fraudulent 
design to evade payment. The evidence introduced established that the 
accused in a manner not clearly shown became indebted on 15 ¥JB.y 1944 in 
the sum of ii5.00 as a ba.lanoe due for room rent to Warren P. Wright. 
There was nothing fraudulent involved in the creation of the obligation. 
When Mr. Wright called upon the accused at the hospital the accused 
fra.~.xly admitted the indebtedness and stated that he "hoped to pay it 
before 11 he left the hospital. There was therefore no.conduct on the 
accused's part with reference to this obligation that could be charac
terized as dishonorable. So too, as to the obligation of ~10.00 to Joseph 
T. Ford, the basis of Specification 3. Mr. Ford in reality ma.de the accused· 
a gift of the $10.0Q and the accused voluntarily promised to repay him and · 
to consider the gift as a loan. Hj failed to repay it but there is no 
evidence that he evaded payment or practiced a.ny fraud or deceit-upon Mr. 
Ford at any time. True it is that his plea of guilty ad.mits that his 
failure to repay was dishonorable, but the facts do not support that con
clusion. In fairness and justice to the accused his plea should not pre-

. ·elude the possibility that he was not .fully advised regarding, or did 
not understand, the definition of the term "dishonorable" with regard to 
the failure to pay obligations. For these.reasons the findings of guilty· 

- of Specifications 1 and 3 of Charge II should not be sustained. 

With reference however to his. obligations to Lieutenants A. J. 
Lazzar&. ·or $16 and R. C. Sanders of $70, the fact appears in the record 
that he did make false promises of repayment out of his expected pay 
checks and also out of other imaginary checks. This, coupled with his 
various promises to pay, ~s .failure to pa.y, and his plea. of guilty of 
dishonorable intentions is sufficient to sustain the findings of guilty of 
Specifications .5 and 6 of Charge II. 

The prosecution established the corpus delicti of the laroeey 
of ~25 by the deposition of Lieutenant Holmes. It then called as ~wit-
ness, Captain Hansaen, who had conducted an investigation at which the 
statement of the accused had been taken. Without proper foundation being 
laid, but without objeotion by the defense,· Captain Hanssen said, "With 
the court's permission I'd like to read from the transcription of the 
stenogr&phic, notes". He then proceeded to read a. question and answer state
ment that contained a confession by accused of the thef't. This we.a irregular, 
but the irregularity was rend&red harmless by the specific ad.mission of 
guilt ma.de by the ac_oused in his sworn testimoey_ on the stand. 

5. War Department records show. that accwsed·is 26 years of &ge, .and.
has a high school education. He served from 7 Mq- 1941 to, 10 November 1943 ' 
as an enlisted man, attaining the rank of technical sergeant. Upon gradua
tion .from Officer Candidate Si,hool hs wa1 commiasioned a. ae_cond lieutenant, 
Anrr:f'of the United States, 11 November 1943. He is single. 
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6. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is not legally suffi
cient to support the findings of guilty of Specifications 1 and 3 of 
Charge II. legally sufficient to support the findings of guilty of the 
charges and the remaining specifications appr~ved by the reviewing au
thority. and legally sufficient to support the sentence and to warrant 
confirmation thereof. Dismissal is mandatory upon conviction or viol~
tion of Article of War 95 and is authorituzed upon conviction of viola
tion of the 61st and 93rd Articles of Wa.r. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 26 SEP 194'.t - To the Secretary of War. 

l. Her~ffith transmitted for the action of the President a.re the reoord 
of trial and the opinion of the Boa.rd of Review in the case of Second Lieu
tenant William J. Brophy (0-1062335), Transportation Corps. 

2. I concur in the opinion of the Board of Review that the reoord of 
trial is legally insufficient to support the findings of guilty or Specifi• 
cation 1 and Specification 3 of Cha.rge II, legally sufficient to suppoi:-t 
the findings of guilty of Charge I and its Specification (absence without 
leave for 21 days), Specifications 5 and 6 of,Cha.rge II and Charge II 
(dishonorable failure to repay money borrowed from fellow officers), Charge 

. III and its Specification (larceny of ~25.00 from. a fellow officer), and 
legally sufficient· to support the sentence and to warrant confirmation of 
the sentence. I recommend that the findings of guilty of Specifications 1 

, and 3 of Charge II be disapproved, tha.t the sentenoe a.s approved by the 
reviewing authority be confirmed and carried into-execution, and that the 

.United States Disciplinary Barracks, Fort Leavenworth, Kansas, be designated 
as the plaoe of confinement. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his actioa and a form of Executive action 
designed to carry into effect the recommendation hereinabove made,· should 
such actio~ meet with appr~val. · 

~ 
Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Drf't. of ltr. for 
sig. Sec. of War. 

Inol.3-Form of Ex. action. 

(Findings of guilty of Specifications 1 and 3 of Charge II disapproved. 
Sentence as approved by reviewing authorit~ confirmed. 
G.C.M.O. 594, 28 Oct 1944) 
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WAR DEPARl'MENT 

A:l:t;JJ" Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 261994 

5 SEP 1944 
UNITED STATES Gt;:.DA.tCANAL ISIAND COllMAND ~ 

v. ) Tri.al by G.C.:?L., convened at 
) Headquarters V Island Command, 

First LiEllltenant JAllES C • ) APO lflW, ~ July' 1944. DLs
CUNNINGHA.ll (0-1589780), ) m:Lssa1 and total for.teitures. 
Transportation Corps. ) 

OPINION or the BOARD OF REVIE'lf 
-L!PSCOMB, SYKES and GOLIEN, Judge Advocates 

l. The record of trial 1n the case o.t the officer named abcm, has 
been examined by the Boe.rd or Review and the Board Sllbmits this, its 
opia:ton, to '1he Judge Advocate Genaral. 

2. The accused was tried upon the following Charge and SpecUica
tl.om: 

CHA.BOE a Violation of the 96th .Article· of War. 

Specification 1: In that 1st Lieutenant James c. Cunning
ham, Transportat1.on Corps, 457th Amphibian Track C~,· 
did, at APO m, on or about lS Karch 1944, wro?Jgf'w.JJ 
aDi unl~ sel_l one quart o.t intoxicating liquor 
!or the sum 0£ $~.oo to Technician Fourth Grade Frank 
A.. Busta, 457th .Amphibian Truck Compan;r, which intoxi
cating liquor had been distributed to bim through the 
Black Locker Fund. 

·Spec:Lt'ication 2: In that 1st. Lieutenant Jamss c. Cunningham, 
Transportation Corps, 457th Amphibian Truck~, did, 
at APO ?W, on or about lS llaiY' 1944, wrongfully and un
la..-tul.ly sell two quarts o! into:x:Lcating liquor tor the 
sum of $40.00 to Private Joseph R. Soroken, 457th 

' 
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Amphibian Truck Company., which intoxioatillg liquor 
bad been distributed to him through the Black lDclcer 
Fund. 

Spec1.1'ication 3: In that 1st Lieutenant James c. Cw:ming-
ham, Transportation Corps,· 457th .Amphibian .Truck Company-, 
did., at APO 709 on or about .30 ~ 1944, ~ give 
to Private Joseph R. Soroken., 457th Amphibian Truck Com
-parry-., the sum ot $20.00 to keep on the condition that the 
said Pri.vate u'oseph R. Soroken would keep quiet about 1st 
Lieutenant James c. Cunningham selling intoxicating liquor 
(whiskey-) to Private Joseph R. Sorok:en and to tell higher 
authorities it asked that 1st ll.eutenant James C. Cunning
ham had given him the intoxicating liquor voluntarily. 

Sped.fication 4: In that 1st Lieutenant James c. CUnningham., 
I 

Transportation Corps, 457th Amphibian Truck Company-, 
did., ~t APO ?W., on or about. 28 ll.ay 1944, 11ith intent 
to deceive 1st Lieutenant John J. Cairn81 otfidal.li 
state to the said 1st ll.eutenant John J. Cairns., that 
he, Lieutenant Cunningham, bad not sold a;ay- whiskey to 
Prl.vate Joseph R. Soroken, which statement was known 
by- the said 1st Lieutenant James c. Cunningham to be 
false. 

He pleaded guilty' to and was :found guilty- of the Charge and all Specifi
cations thereunder. He was sentenced to be dismissed the service and to 
forfeit all r,ay and allowances due or to become due. 1'he reviewing authorl.ty 
approved the sentence and forwarded the record of trial tor action under 
Article o:t War 48. 

3. The evidence for the prosecution shows that on lS March 1944 at 
.APO 709 the accused sold a quart of liquor to Techn1.cian Fourth Grade Fraolc 
.1. Busta tor the sum of $30 (R. 5-6}. On 15 liay' 19~., the accused sold 
bo quarts or liquo~ to Frivate Joseph R. Sorok~ tor an agreed price of 
140, ncai:ving $20 f;hereo.t' in cash and Soroken's acreement to pa,' $20 on 
his. next PBJ' da;y' (R. 7). Shortly thereatter, the accused saw Soroken 
and returned to b1a the $20 and told him not to ment,ion that be, Soroken, 
had paid tor ·the ,rhiskey., and to say that the accused had given hiia the 
whiskey in the event he ,p.s ever questioned about it. Soroken., 'llhen _ 
interrogated b7 another officer concerning the transaction, admitted the 
purchase and delivered to such officer the $20 llhich had bean returned 
to him b,r the accused (R. 7-8}. 

The accused's company oomma.nder., on or •bout 28 ~ 1944 had 

. ' 
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Private Sorokan brought into the orderly room for disal.pllnary' action 
Moause of drunkenness and inquired of him llhere ha had secured the in
toxicating beverage. Later on the same day- the company COlllllallder asked 
the accused whetmr he had sold Frivate SorokEll any liquor and was told 
by the accused that he bad not (R. 8-9). Tm investigating officer, 
after advising the accused or his rights under the 24th Article or War, 
secured a 'VOluntary sworn statement from the accused in which he admitted 
selling the liquor to both of the a.forsnent1.o:-.ad enlisted men and that 
such liquor was 11Black Locker Liqqor" (R. 10J Pros. Ex. A). The investi
gating officer also identified the $2' which had been turned over to hill 
by Pri:vate Soroken and the money· was admitted into evidence (R. lOJ Pros. 
Ex. B). 

Tm court took judicial notice of the f'act that "the Black Locker 
fund mentioned in Speci.f'ications l and 2 is under the authority of' V Island 
r.ommand md Higher Headquarters, 'Whereby liquor is made available to off'i- · 
cers at low prices, and that such liquor 1s not to be sold to enlisted men" 
(R. 15) • 

4. The evidence £or the defense shows that the organization I a inspecting 
officer an:i technical advisor, the accused's company- commaooer, his ocupan;y1s 
executive officer, am his co~•s operations. officer all rated the ac
cused as •excellent• for military- efficiency and ascribed to him an excellent 
character stating that the accused bad made a commendable record in the 
operation or his •shop" (R. ll-14). . 

· The accused,' after explanation of his rights as a witness, testi
fied as follows, without cross-exarn1nati.on: 

· •Gentlemen, I have com.Ji.tted tbs offenses for which 
I am beillg tried. I admit that I have made a mis
take, and I am sorry tor it. I believe ver:, strongly, 
holrever.; that I have been of value to the Service, and 
that I have pert'ormed JJf:l duty well as an officer. I 
beg of the court to consider this, and to believe me 
mum Is~ that I coald still be a good o.ff:i.cer, and 
a gentlsnan as well, if :t am given another chance. 
That's all I have to s~" (R. 15). 

5. SpecitlcatLons l and 2, respectively, allege that on 1.5 March 1944 
the accu~ed wrong!'ull,1' and ~ sold one quart ~ intoxicating liquor 
£or the sum of~ to Technician Fourth Grade Frank A. Busta and that on or 
about 15 Jl.a7 1944, he s:f m1J ar~ sold two quarts of into.xicating liquor for 
the 8UDl of $40 to Private Joseph R. Soroken, which liquor in both instances 
had been distributed to h1m through the "Black Locker Fund". Speci£1cat1.ons 
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3 and 4, respectively, allege that the accused, on or about 30 May" 1944 
wrongful.1,- gave to Private Joseph R. Soroken the sum of $20, on the 
condi ti.on that the said Private Soroken would keep quiet about the ac
cused's seJJing intoxicating liquor to Private Soroken and would tell 
higher authorities., if asked, that the accused bad given bim, Private 
Soroken, the intoxicating liquor voluntarily, and that the accused on 
28 May 1944, 'id.th intent to deceive his named company- commander offi
ciaJ.ly stated that he, the accused, had not sold any whiskey to Private 
Saroken, ..-hi.eh statement ..-as known by the accused to be fal.5e. The 
four Specifications are laid under Article of War 96. "Disobedience 
of standing orders" is violative of Articl.e of War 96 as are also all 
disorders and neglects llhich are prejudid.al to good order and military 
discipline in which category the sell:iDg of intoxicating liquor to en
liated men in violation of standing orders, the attempted inducement 
of an enlisted man to make false statements, and the making of i'alse 
statements themselves, all clearly fall (llCll, 1928., par. 152A). 

The evidence for the prosecution conclusively shows that. on 
two occaatons the accused sold intoxicating liquor to two different en
listed men at exorbitant prices. The liquor which ..-as sold was "Black 
Locker I.tquor11 which bad been furnished to the accused at reduced prices 
for bis own consumption and w:hi.ch waa not to be re-sold by him to enlisted 
personnel. The accused in bis statement to the investigating officer and 
by bis plea of guilty has aanitted these two or.tenses. The testimony of 
Private Soroken conclusive'.cy" shows that the accused returned to Private 
Soroken his initial payment of $20 of the purchase price of the wb:Lskey 
sold to him on condition that hinte Soroken., it asked about the trans
action., would say that the accused had giwn him the liquor and had not 
sold it. The accused by his plea of guilty has also aclm:1tted this of
fense. The accused's company commander definitely testified that the 
acC\18ed when interrogated by him in the performance of his llil1.tar.r du.ty., 
investigation of the drunkenness of Pr.tvnte Soroken., stated that he had 
not sold Private Soroken any whiskey., which statement of necessity was 
known by the accused to be false in as much as the sale bad bean consum
mated about two ..-eeks previously by the delivery of the whiskey to Pri
vate Soroken and the acceptance .t'rom him of $20 as a partial payment 
thereon. The accused by his plea of guilty has also admitted this offense. 
The evidence there.tare establishes beyond a reasonable doubt the accused's 
guilt of the offenses as aJ.leged and amply supports the court's findings 
0£ guilty of the Charge and all Specifications thereunder. 

6. The accused is about 22 years of age. The records of the ~f'ice 
of The Adjutant General show that he· has.had enlisted service from 4 June 
1941 until 2 April 1943 when he 11as commissioned a second lieutenant upon 
completion of Officers• Candidate School and that he has bad active duty 
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since the latter date. Ha was promoted to first lieutena.-rit on 7 Febru
ary 1944. Ha attended high school for four years but did not graduate. 
ZXcept for part-time employment while attending high school his only 
employment was with a 11riding Academy" as a riding instructor for a short 
tima at a salary of $50 per.month. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trl.al is 
legally sufficient to support the findings of gu.ilcy of the Charge and 
all Specifications thereunder and the sentence., and to warrant confirma
tion thereof'. Dismissal is authorized upon conviction of a violation of 
Article of War 96. · 

~ /?~ Judge Advocate•. 

~4:~-, Judge Advocate. 

'£;/~Judge Advocate. 
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SPJGN 
CM 261994 

1st Ind. 

War Department, J.J..G.o., - To the Secretary of War. 
26 SEP 1944 

1.· Herewith transmitted for the action of the President are 
tne record of trial and the opinion of the Board of Review in the 
case of First Lieutenant James C. Cunningham (0-1589780), Trans
portation Corps. 

2. I concur in the opinion of the Board of Revi811' that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. I recommand that the sentence be con
firmed but that the forfeitures impoaed be remitted and that the sentence 

.as thus modified be ordered executed. · 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action and a f'orm of Executive 
action designed to carry into effect the foregoing recommendation, shou1d 
such action meet lrl.th approval. 

Q. - Q.,__-o--..a.•---.-. 

Myron c. Cramer, 
Major General., 

The Judge Advocate Genera1. 
3 Incls. 

Incl l - Record of trial. 
Incl 2 - nrt. ltr. for sig. sjW. 
Incl 3 - Form of' action. 

(Sentence oon!inled bot forfeitures remitted. 0.C.L0. 6~4, 
16 Dec 1944) 
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lffi.R DEFAR'f'...@~ T 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(385) 

SPJGQ 
CM- 262001.. 15 SEP 1944 

UNITED STATES ) FOURTH SERVICE CO'..tJAi:m 
) 

v. 

Second Lieutenant VELMA G. 

) 
) 
) 

Trial by G.C.M., convened at 
Fort Oglethorpe, Georgia, on 
9 August 1944 and continued 

NETTLES (lr-402953), Women's ) until 16 August 1944. Dismissal. 
Anny Corps, 20th Regiment, ) · 
Third WAC Training Center ) 

OPINION of the BOJlJill OF REVIDV 
GAMBRELL, :rn.EDERICK and AND:ERSON, Judge Advocates. 

l. The record of trial in the case of the officer named above 
lil.s been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGEs Violation of the 95th Article of War. 

Specification ls In that Second Lieutenant Velma G. Nettles, 
Woman I s Army Corps, was, while en route from Birmingham, 
Alabama, to Chattanooga, Tennessee, on or about 23 July 
1944, in a public place, to wit, en a railroad train of 
the Southern Railway line, drunk and disorderly while in 
uniform. 

Specification 21 In that Second Lieutenant Velma G. Nettles, 
Women's Army Carps, was, at Ch:lttanooga, Tennessee, on 
or about 23 July 1944, found nude in a hotel roan in the 
Read ~ouse, in the City of Chattanooga, Tennessee, with 
an enlisted man not her husband, to wit, Private KE11drick 
Paine. 

Specification 31 In that Second Lieutc!nant Velma G. Nettles, 
Women's Army Corps, was at Chattanooga, Tennessee, on or 
about Z3 July 1944 wrongfully drinking whiskey with 
Private Kendrick Paine, an enlisted ma.n not :ti.er husband 
in a hotel roan in the Read House, in the City of 
Chattanooga, Tennessee. · 
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S!le pleaded not guilty to and was found guilty of all of the Charges 
and Specifications. No evidence of any previous conviction was intro
duced. She was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of 11ar 48. 

• 
3. The evidence introduced by the prosecution shows that the 

accused at the time of the occurrence hereinafter related m.s in tha 
military service of the United States (R. 7) , and on 23 July 1944 
she boarded a train at Birmingham, Alabama, for Chattanooga, Tennessee. 
During the trip an enlisted ma.n, Private Kendrick J;>aine, sat down 
beside her. A sailor and a.n enlisted 'WAC sat on the seat directly in 
front of her and facing her. About twenty minutes after the soldier and 
sailor, who were strangers to the accused, sat down, accused offered 
them a drink of whisky from a bottle that she removed• from her bag. 
She and the two men thereupon consumed the contents of the bottle in 
the presence of others in a crowded car. She 'became drunk and disor
derly. She placed her head on Paine's shoulder. and he placed his on ~ 
hers. She sat in a position with one foot up on the heater along the 
side of the car, her knee up in the window, arrl legs spread apart, so 
that an enlisted WAC, whci sat beside a sailor' opposite her, 11 could 
see everythin;:; she had 11 • She yelled out of the window at two stations 
to the people on the platform, telling the people at Valley Head "that 
they had a nice station" (R. 8, 9); She smelled of alcohol and was 
intoxicated (R. 10, 13, 19). Paine got off at Chattanooga with accused 
and carried her bag to a cab. They.made an a:ppointment to meet at 
2000 at the Read House (R. 10, Pros. Ex. 1). Accused rode in the cab 
to Fort Oglethorpe and back again, and was observed by several witnesses 
to be in an intoxicated condition {R. 19). As a result, she was placed 
under surveillance by the military authori~ies. The ca'b took her to 

· the Read House where she -was met by Paine. The two entered the hotel 
and went to a bedroom engaged by Paine (R. 20 ~ Pros. Ex~ 1). At 22.30 
two ma.le and two fenale members of the military police knocked on the 
door of Paine' a room. After a wait of three or four minutes_,, they were 
admitted by Paine who was dressed only in a pair of trousers. The 
accused -was seen nude caning out of the bathroom adjoining the room. 
She vas pushed back into the bathroom and told to ~et her clothes on. 
Her clothes_ were lying on a table at the foot of one of the twin beds 
in the room. The clothes were handed to her through the bathroom door. 
There was a partially filled bottle of whiskey on the dresser and two 
glasses. The bed was rumpled. Accused smelt strongly of alcohol and 
stumbled while getting into a car (R~ 22, 25, 29). Paine testified by 
deposition that he and the accused had several drinks together in the 
room where they were to;:;ether for about three hours, and that during 
that time she appe3.red in his presence in the nude (Pros. Ex. i). 

4. Accused elected to take the stand as a witness in her om behalf 
and testified under oath substantially as follows, ShEi bas beEnin the 
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service since 23 February 194.3 and served six months in England, return
ing to this country in March 1944 to attend an Officer Candidate School. 
She went to Birmingham, Alaba'lla, on 22 July 1944, and just before she 
got on the train to return (on 23 July 1944) she had a bottle and a · 
half of beer. She did not shout out of the window in a drunken or bois
terous manner. Private Paine and a sailor sat ~-th her and an enlisted 
woman. She (accused) had about half of a half-pint of whisky in her 
utility bag and gave it to Private Paine and the sailor and she had two 
small drinks with them. She did not lay her head on Private Paine's 

· shoulder. She was not under the influence of intoxicants when she went 
out to Fort Oglethorpe. She remained at the post for fifteen minutes 
before returning to Chattanooga. She had an appointment with Lieutenant 
H. Moore of the United States Navy and was to meet him about eleven 
o'clock at the Rea:1 House. \lhen she arrived' there about eight-thirty, 
she met Private Paine and talked with him in the lobby of the hotel. 
About nine-thirty he sugGested that she go up to his roan and take a 
shower, so she went_ up with h:iJn and after he left her, she smoked a 
cigarette and took a drink from a bottle which was in the room. She 
got sick, was nauseated, arid went into the bathroom. She took a shower 
and just as she finished, she heard people in the room. She thought she 
was alone all the time she v,as in Private Paine's room. When the mili
tary police told her to o.o so, she put on her clothes and came out of 
the bathroom. She did not drink any whisky with Private Paine in his 
room nor undress in front of him (R. 32-42). 

On cross-examination she testified that she was never .married 
to Private Paine. She was in his room only for an hour. She denied she 
had arranged to meet Private Paine. Her appointment with Lieutenant 
Moore was for eleven o'clock. She did not take a shower at the post 
because she wanted to use the same taxi. to return to Chattanooga and 
save half the fare (R. 42-53). 

5. In rebuttal it was shown that the bath towels in the bathroom 
were all freshly laundered and on the racks when the military police 
entered the room, that the soap was all wrapped in paper coverings, and 
there was no water in the tub (R. 56, 57). 

6. Accused, a female officer, is charged under three Specifica
tions with viola.ting the 95th Article of \iar, -which readsa_ 

"Conduct Unbecoming an Officer and'Gentleman.--Any 
officer or cadet who is convicted of conduct unbecoming 
an officer and a gentleman shall be dismissed from the 
service." (App. 1, p. 224, M.C.M. 1928) 

The evidence for the prosecution, although emphatically denied 
by the accused, is clearly cmvincing that she was drunk. and disorderly 
in a public place in uniform at the time and place av~rred in Specifi
cation lJ that at the time and place averred in Specification 2 she ·\"leis 
fo,md nude in a bathroom, which was a component part of a hotel room 
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in the R~d House, with an enlisted man who was not her husband and 
where she had been drinking with the enlisted man as averred in Spec:i
fication J. .l'he weight of the evidence supports the findings of fact 
averred in the Specifications. The testimony of the six disinterested 
witnesses considerah~y outweighed the denial of the accused.: 

While there v.a.s no direct evidence that the accused was in 
unifonn during the ·occurrence on the railway train, such fact may rea
sonably be inferred from the surrounding circumstances, That she "Was 
in the milltary service; that 11:rmy Regulations required that she be in 
uniform mile appearing in public; that she was recognized as a lieu
tenant upon her arrival at Fort Oglethorpe; and that some of her articles 
of wearing apparel were described :in various parts of the record as 11G. 
I.It underwear, a shirt, a blouse, and a utility bag-all ~rti.cles 
answerin6 the description of parts o'f a uniform,. 

Notwithstanding that the findings of fact as averred :in the 
three Specifications have been legally supported by the evidence, do 
they constitute violations of the 95th Article ,of War? 

/ 

/
With reference to Specification l, it has been consistently 

held by 'Ihe Judge Advocate General that the conduct of an officer :in 
uni:'orrn, who is drunk and disorderly in public~ is conduct 11unbecaning 
an offic'er and a gentleman" and violates the 95th Article of War (CM 
2'.30222, 17 BR 331). For the first time, however, we are asked to 
determine whether the provisions of the 95th Article of War apply to. 

. a female officer, who naturally cannot be properly described as a 
11 gentleman 11 • It seems likely that the remote possibility of a female 
beccming an officer in the military forces of the United States did 
not occur to the minds of Congress when the Article in question was 
framed and adopted. However, we believe that as it applies to llany 
officer", the phrase "unbecoming•••a gentlema.n 11 merely defines the con
duct and not the person. In other words, if the conduct of any officer 
is such that 'it 1.-las been, or will be, considered to be unbeccming an 
o.:ficer and a gentleman, then any officer, whether it be male or female, 
who violates that standard of con:luct, may be convicted of violating 
the Article. The conduct described in the case under discussion has, 
as stated, 1:-een frequently held to be conduct "unbecoming an officer 
and a gentleman." As the accused, an pfficer, has been convicted of 
such conduct, the same penalty should apply. The fac£ that she is a 

• .woman certainly should not lower the standards of conduct a--:pected and 
required of officers. Conversely, as she is subjected to the same rules, 
regulations, and laws as male officers, the standards -0f conduct may not 
be raised above those existing and applicable to males without congres
sional authority. It follows, in view of the above reasoning, that the 
conviction of this Specification is legally valid and susta:ined by the 
record. 

With reference to Specification 2 of the Charge it was clearly 
shown that accused spent several hours in a hotel room with Frivate 
Faine during which time she disrobed and appeared before him in the 
nude. 1Then the military police were admitted to the room she was 
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observed in the ba-1::.~room adjoining anci part of the roan "standing by 
the door without ar..y clothes on" (?.. 22). One witness said that she 
W'cl.S coming out of the bathroom i!1 the nude into the bedroo,n where Private 
Paine was and had bGen for some ti.ne. She was, therefore, as averred 
in the Specification, 11 found nude in a hotel rO'om * * * with an enlisted 
man not her husband II at the time and place set forth therein. To know
ingly and consciously appear Il'J.de be:.:·ore on.e of tile opposite sex is, 
according to the commonly accepted standards of' this day, indecent and 
innnodest, and, wi,en coupled with the surrounding circumstances sho,m 
by the evidence in this case, is cmduct lacking gentility and proof 
that accused is r.1orally uni'i t to "!:-:; an officer to or to be ·considered 
the counterpart •of a gentleman-namely, a lady. 4pplying to her the 
test set for.th in the i&inual ~·m 80:irts-~rtial, par. 151, page 186, 
11 This article (95) ccn templates such con2.uct by an officer or cadet, 
which, taking all the circumstances into cor..sideration, satisfactorily 
snows such moral unfitness", tne Board is ccnvinced th.at the evidence 
shows beyond any reasonable dou1Jt that this officer was properly and 
legally convicted of conduct unbecoming an officer and shoul:l suffer 
the penalty of dismissal as mandatorily prescribed by the 95th .lU'ticle 
of iiar. · 

On the occasion in q11estion, when the military police entered 
the hotel room and found the accused nude in ccmpany with Private Paine, 
who wo.s entirely unclothed except for a pair o±' trousers which he was 
then buttoning, they discovered a bottle of whisky and two glasses on 
the dresser. 

By deposition-Paine testified that he and.the accused had 
several drinks while they 1r.-ere in the roor.i together i'or a period of 
about three h:,urs. The accu.sed suited kat, after Paine haj fone to 
the room with her, he left and ti1ereafter she took a drmk while alone. 
When ta.ken mto custbdy by the mili-i:,ary police shortly after the epi
sode in the hotel roam the accJ.sed smelled strongly of alconol and 
stumbled as she got into a car. Thus, the weight 01.· the evidence compels 
the conclusion.beyond reasonable doubt that sne did drink liquor with 
Paine under _such shameful and disgraceful circumstances that the act 
was clearly a violation of Article of ~ia.r 95. 

The allegation of this additional oi'fense does not constitute 
an unnecessary multiplication of charges arising out of the same cir
Cl.lI!lstances. While the evident impropriety and indecency alleged in 
Specification 2 coexisted with the drinking alleged in the Specification 
.3, and although ea.ch may be said to be an aggravation of the other, 
each is nevertheless a separate and distinct offense of sufficient 
gravity, under a.11 the c~cumstances,.to warrant prosecution for both. 

For the reasons set iorth the finding of guilty o~· Specification 
3 is held proper. 

•7. War Department records show the acc11sed to be 36 years of age, 
hav:ing been born 30 January 1908, in .alaba..~a. Her permanent address is 

5 

https://c~cumstances,.to


(390) 

Linden, .Qata:na. She ic'.raduated from hi.~h. school and was employed !or 
12 years as bookkeeper, stenographer and secretary by various persons 
and firms in Binningham, Alabama. She enlisted in the U,..C 2 li'ebn1ary 
1943 and, upon completion of her basic trainin~, Se!'.ved ov-er::;eas in 
~~o as a secretary of Chief of Section of the Visitors' llureau in 
L:indon for six months. She subseq.iently attended O:::S, and on 17 June 
1944 was commissioned a second lieutenant, ';JA.C. 

· 8. The court was legally constituted and had jurisdiction over 
the person and the offenses. No errors injuriously affecting the sub
stantial rL:hts of the accused were committed during the trial. The 
Board oi' heview is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentence, and to warrant 
confirmation of the sentence. DiS111issal is mandatory upon conviction 
of a violation of &"tic le of War 95. 

, Judge .Advocate. 

(Resigned) 

- 6 - . 



WAR DEPARTMENT 
A:rrrry Service Forces 

In the Of.f'ice of The Judge Advocate General 091) 
Washington, D. c. 

SPJGV 
CM 262158 13 SEP 1944 

U N I T E D S T A T ~ S ) THIPJJ AIR FORCE 

v. 
) 
) Trial by G~·c.M., convened at 
) Lake Charles, Louisiana, 12 

Second Lieutenant WILLAF.D ) August 1944. Dismissal. 
CAMPBELL (0-805006), Air ) 
Corps. ) 

OPINION of the BOARD OF F.EVIEW 
TAPPY, HARi'iOOD and TREVETHAN, Judge Advocates 

1. The Board of' Review has examined the record of trial in the 
case of' the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specific
ation: 

CHARGE: Violation of the 61.st Article of War. 

Specification: In that Second Lieutenant Willard Campbell, 
Squadrons, Lake Charles Replacement'Training Unit 
(Medium Bombardment), did without proper leave absent 
himself' from his organization at Lake Charles Army' 
Air Field, Lake Charles, Louisiana, from about 5 July'
1944 and did remain so absent until apprehended at Lake 
Charles., Louisiana, on or about 19 July 1944. 

He pleaded guilty to and was found guilty of the Charge and its Specifi
cation. No evidence of ·previous convictions was introduced. He was 
sentenced to dismissal. The reviewing authority approved the sentence 
and .f'orwarded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that accused., an Army' 
Air Forces pilot, absented hilllsel.f' without leave from his organization 
and station at Lake Charles., Louisiana, 5. July' 1944 (R. 6-1; Ex. l) and 
remained absent without leave until 19 July 1944 when he n.s apprehended 
by military pol:l.ce at the Charleston Hotel., Lake Charles, Louisiana., where 
he "!'as a registered g,J.est (R. 8-ll; Ex. 2). · 

https://pol:l.ce


(392) 
'· . 4. After being :fu11y informed of his rights as a witness, accused 

elected to make a sworn statement in which he said in substance., that he 
had been in the military service twenty-seven months. He entared the 
service at the age of 18 while still in school. He had never held a 
position or been employed. He had about 500 hours flying time in B-26' s 
and was in the last sta;;es of his training. He married about three months 
before entering the service ·an~ lllltil a month before he absented himsel! 
without leave his wife had lived with him in Lake Charles. About this 
time he and his llii'e had a quarrel resulting in their separation., and 
she went hane. Prior to their separation his wife had not been well be
cause or' her pregnancy., and after her return home he learned through· his 
family that she was seriously ill and in danger of l9sing her baby. This 
news upset him and he became very nervous. His .flying was erratic., he 
couldn't eat and then started drinking. He was out o:£ his mind and didn't 
realize -.hat _he was doing when he absented himsel.f from; July to 19 July 
1944., until it was too late to 4o anyt,hing about it. On cross-examination 
accused admitted that he had not consulted anyone in authority about his 
domestic dif.ficulties or obtafoing e'mergency leave to see his wife. He 
had gone out with another wanan on two occasions during the period of his 
unauthorized absence (R. 17-19). 

Accused was considered by his co-pilot., Second Lieutenant.Harold 
w. Egman., and Corporal. Lovelace Kitchen., a member of accused's crew, to be 
a good pilot, very dependable., possessed a high sense of responsibility 
toward his duties, was a hard worker., and was respected (R. 15-16). 

5. The evidence., including accused I e own testimony and pleas of 
guilty., clearly establishes the commission o.f the offense charged and 
.fully sustains the .findings of the court. 

· 6. Accused is 20 years o! age and married. After finishing high_ 
school he enlisted in the Air Force Enlisted Reserve as an aviation 
cad.at 7 May 1942. He successfully completed the advanced course in 
two-engine flying at Blytheville Army Air Field., Blytheville., Arkansas., 
30 June 1943, was colilllissioned second lieutenant., ~Reserve, and ordered 
to active duty the same date. 

7. · The court was legally constituted and had jurisdiction of the 
person and the of.tense. No errors injuriously a!fecting the substantial 
rights of the accused were comitted during the trial. In the opinion of 
the Board of Review the record of trial is legally su.fficient to support 
the findings of guilty, to support the sentence.and to warrant confirmation 
o! the sentence. Dismissal. is authorized upon conviction of' a violation.of 
Article of War 61. 

Judge Advocate. 

Judge Advoca~. 

_)f,"f'-~------·=· ..........,_~-• Judge Advocate.............._;}_.~~ 
. . -~} 
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.SPJGV 
C..I ~62158 

1st Ind. 

War Department, J.A.G.O., - To the Secretary of r;ar.
26 SEP1944 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review.in the case 
of Second Lieutenant Willa.rd Campbell (0-805006), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings of guilty, to 
support the sentence and to warrant confirmation of the sentence. In 
view of accused I s youth, his previous good record, anq. valuable training 
as a pilot, I recommend that the sentence be confirmed, but that the 
execution thereof be suspended during good behavior• 

.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove rr.ade, should s·uch action meet with approval. 

C., ~o.., R ~ 
~ 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
1 - Record of _tr~al. 
2 - Dft. ltr. sig. 

of S/w. 
3 - Form of action. 

(Sentence coni'i:med bit execution suspended. 0.C.K.0. 580, 25 Oct· 194A) 

https://Willa.rd
https://Review.in




WAR DEPARTMENT 
ArmY' Service Forces . 

In the Office of 1he Judge Advocate General 
Wasbiniton., D.c. (39S) 

SPJGK 
CM 262189 28 SEP 1944 

UNITED STATES ) SECOND AIR FORCE 
) 

v. ) Trial by G.C.M • ., convened at 

Second Lieutenant JAMES 
W • AMIDEI {0-757643}., Air 
Corps. 

) 
) 
} 
} 

A:niry Air Field., Alexandria., 
Louisiana, 2 August; 1944- Dis
missal and total forl'eitures. 

OPINION of the BOARD CF REIVEV{~ON, HEPBURN and mOYSE., · Judge .Advocates. 

1. The record of trial in the case of the officer named above bas been 
examined by the Board of Review and the Board submits this, ite· opillion., to 
The Jw.ge Advocate General• · 

2. The ac0118ed was tried upon thei ·following Charges and Specifications: 

CHARGE a Violation of the 61st 1Article of War. 

Specification 1: (Finding of guilty disapproved by the reviewing au-
thority). . · 

Specification 2: In that Second Lieutenant James W. Amidei, 221st 
Army Air Forces Base Unit., Combat Crew Detachment., did·without 
proper leave, abs~nt _himself from his station at Aimy Air Field, 
Alexandria., Louisiana, from about 14 June 1944 to about 26. June 
1944. 

ADDITIONAL CHARGE: Viol.a tion of the 96th Article of War. 

Specification 1: In that Second Lieutenant James w. Amidei, ·c·ombat· 
, Crew Detaphment., 221st Army Air Forces Base Unit., did, at . 
Alexandria., Louisiana., on or about 10 June 1944, with intent to 
deceive and injure, wrongfully and unlawfully make and utter to 
the La.Salle Cafe, Alexandria., Louisiana., a certain check in words 
and figures as follows., to""'Wit a · 

Dalhart., Tex.as., June io 1944 , No.____ 

FIRST NATIONAL BANK IN DAI..HARr 
88-2172 

Cash or order $25 • .22.. 
Twenty-five xii DOLLARS 

/s/ James w. Amidei · 
2nd Lt. A~C• 0-757643 
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e.nd by means thereof' did fraudulently obtain from said 
LaSalle Cafe, cash in the amount of twenty-five dollars 
(~25.00), he, the said Second Lieutenant James W. Amidei, ·. 
then well knowing that he did not have and not intending 
that he should have sufficient funds in the F~rst National 
Bank in Dalhart, Dalhart, Texas, for the payment of said 
check. 

Specification 21 (Finding of not guilty). 

Specification 3: (Finding of not guilty}. 

Specification 41 Same form as Specification 1-but alleging check 
dated 12 June 1944 for $25 uttered to Weiss and Goldring at 
Alexandria, Louisiana., and that $25 was thereby fraudulently 
obtained by the accused. 

He pleaded guilty- to Specification 2 of the· Charge and the Charge. _He pleaded 
not guilty to Specification 1 of the Charge and to the Additional Charge and 
aJ.l of its Specifications. He was found not guilty of Specifications 2 and 
.3 of' the Additional Charge and guilty of the _Charge and its Specifications 
and of Additional Charge and Specifications 1 ud· 4 thereof. Evidence was 
introduced of a previous conviction for absence without leave for a period of 
18 days adjudged on 15 April 1944 for which the accused was sentenced to for
feit $50 per month for twelve months. In the instant1case he was se!lte:nced 
to be dismissed the service., to .forfeit all pay and allowances due or to be
come due and_ to be confined at hard labor for three years. ·The reviewing au
thority disapproved the findings of' guilty of Specification 1 of the Charge, 
approved only so much of the sentence as provides for dismissal from the 
service and forfeiture of all pay and allowances due or to become due and for
warded the record of trial for action under Article of war,48. 

3. Evidence for the prosecution: 

,!• The evidence for the prosecution showed that the accused was 
during the occurrences hereinafter related in the military service as a 
second lieutenant, Air Corps, stationed at Army Air Field, Alexandria, 
Louisiana (R. 8) • On 15 June 1944 the camnanding officer, l!.ajor F. J. Moore, 
was unable to locate the accused at the field and organized and instituted a 
search for the accused which proved unsuccessful (R. 9). It was stipulated 
that _if certain witnesses were cal.led they would testify that they apprehended 
the accused on 26 June 1944 in Dallas Texas at which time he was dressed in 
the uniform of a second lieutenant and stated that he had left·his organiza
tion at Alexandria on 14 June 1944. Accused was returned to his station· on
26 June 1944 (Ex. 2). ' 
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b. It was stipulated that if Mr. Ed Pb.illon were called as a 
witness ha would testify that he was the owner. and manager of the LaSalle 
Cafe, Alexandria, Louisiana., and on or about 10 June 1944 accused requested 
him to cash a $2.5 check. This check was drawn on the First National Bank 
of Dalhart., Texas., dated 10 June 1944., in the sum of $25, signed by_the ac
cused and was ca.shed by the witness for the accused. When presented for 
payment upon the bank on which it was dra,m, it was returned unpaid marked 
"INSFR (Ex. 3). - _ ' 

c. MoITis J. Weiss, president of Weiss and Goldring., Alexandria, 
Louisiana-; te:;tified that on or about 12 June 1944, an unidentified offi
cer presented to h:im at his place of business, a check in the sum of $2.$ 
-drawn on the First National Bank of Dalhart, 00.hart, T;exas, dated 12 June 
1944, signed by the accused., which he accepted and gave in exchange the 
sum of $2,5. The check was returned by the bank in which he deposited it 
and charged to his account. Shortly thereafter the check was ma.de good by 
Flight Officer Donald A. Neuman. Mr. Weiss was positive, however, that it 
was_ not Flight Officer Neuman -who originally presented the check to him 
(R. 21-23). . 

The deposition of Charles c. Wood, pre~ident of the First National 
Bank of Dalhart, Dalhart, Texas, was offered and received without objection 
(R. 37; Ex. 4). Accor~ to the testimony contained therein., the accused· 

· hacj maintaimd an account with that bank since February 1944. On 1 June 
1944 his balance was $.5. On 10 June 1944.his balance was $135 but during 

·that day two checks in- the sum of $25 each were paid,- leaving a balance e.t 
the end of the day of $85 which condition continued to 12 June 1944• Be
tween 12 June and 17 June 1944 the accused's account was depleted by the 
presentment of three other checks in the sum of $25 each leaving a balance 
of i10. The two checks of $25 each, cashed by LaSalle Cafe· and 'Weiss and 
Goldring were presented to the drawee bank for pqment betnen: the 17th and 
24th of June 1944 and were returned unpaid because oi' insufficient funds in 
the accused's account. Accused had no aITangement with the bank whereby it 
would honor arr., of his overdrafts (Ex. 4) • 

'4. 
. 

The accused having been advised of his rights elected' to 
. 

testify 
(R. 40) • He st.,ted that on 14 June 1944 he left the. Army Air Field., 
Alexandria, Louisiana, without authority for the purpose of getting mar
ried. He went; to Dallas., Texas and remained there until 26 June 1944 when 
he was "picked up• by the.military authorities. He had intended to return 
to his station on that date but was unable to do so because of illness 
(R. 43). , · . 

With reference t~ Specifications 1 and 4_of the Additional Charge 
the ac~used testified that he kept no accurate account of his baiance with 
the First National Bank in Dalhart but relied upon his riemor,y•. During the 
month of May 1944 his balance was very low, and he kncrrlngly drew several 
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chJC;(s 'U.i_)Cn i-i:. w'~.:..ci: cverdre,1 t.he ~ccount (Fl. 44-45). H~ mad2 a deposit 
to cover thi.3 ov~rdmft but .:..:;ain overclr:::nv the account in ear2.;· June. On 
8 Ju:'.".3 19).,4 he :co.de a. de;,osit of ~~130. .i.}.iring the first we3k in June he 
h2d. been d~1 r.kin3: very heavily and vr:ule intoxicated. he issuec. t:-iree ch,:icks 
in the su.~ of .,;,25 each vrhich, when he sobe:-ed. u;i, he did not renember 
issuin[ (:'.• 47-49). Hs n:.:.de it a practice to prepr.re 2.r.d retain on his 
p;;rson n mu:,ber c:: chec'.:s to be used in the ovont he beca:ne so drunk he vras 
unable to write checks (~'l.. 58-59). 

He admitted that he cashed the check for ,~25 n.t the kSalle Cafe 
on 10 June 1944 wl:;lich is the basis of ipacifica.tion 1 of the Additional 
Charze. He cle.im~d that he thc"\_\:';ht at that time th~.t his balance at the 
1-:;:-.::!.,;: ~·ms ;,;,110. He did not te.ke into consid.cre.tion, however, th"' three checks 
written by him when he was intoxicated, which checks depleted his baJ.anca 
to the :point where it was not sufficient to mset the ~2.5 check cashed at 
the LaSall2 Cafe (R. 51-,52). 

He admitted tl-iat he issued the t25 check ;r3.de the basis of Speci
fication 4 of the Ad.ditional Charge, but claimed that he gave this check to 
Flight Officer Donald 1~. Neuman, PS part of a. loan tote.ling $75 that he made 
to Fli~ht Officer Neu.'!lan. He received no benefit from the iss~ance of this 
check. At the time he gc.ve the check to r''light Officer Heu.'!lan he thought he 
had a ba.lance at the bank upon v;hic~ it was dra.vm cf •:P85. rle denied that he 
cashed the check at ·1Ieiss and Goldrir:6 (R. 5J). The check was returned un
paid because again he did not r8:llember about the three checks that he had 
is sued when he was intozicat13d which had depleted his balance (R. 58). 

E'light Officer Donald A. Neuman testified that the ·;~2.5 check :ma.c1e 
the basis of Specification 4 of the Additional Charge was given to him on the 
late afternoon of 12 June 1944 by the accused a.s part of a loan of i7.5. Ha 
thereupon took the check to ,ieiss and Gold.ring's place of business and 
Ce.shed it• He did not turn over to the accused any part of the proceeds of 
the check (R. 70-72). He also coIToborated the accused that when the ac
cused started out on a spree he would vrrite out two or three checks in ad
vance to be used if necessary because he was not able when intoxic~ted to 
write hi_~ sienature legibly (R. 77-78). At the time witness cashed the checic 
through Uir. Weiss, he signed the accused I s name on the back of the check and 
s~owed kr. yeiss t:!-ie accused I a i.'.}0 card (R. 72). He could not explain how 
the a~:used s crew mmber got .?,r: the ch:ck. He himself did not know the ac
cused ~ crew nu.l!lb~r (R. 73) • ;11tness himself was away on leave in June and 
upon ~s return, with accused he learned that the accused thought that h 
Ol'red hi..'ll_ or.!.;, ..;15, when, in fa~~, he owed him ~125. The reason for theedif-
f7rence ~as that tho accused dia not remember f·.50 that h had 1 d th 
WJ. tness in early June (R. 76-n). ,t> e oane e 

th 5. The evidenc~ for the prosecutjon, the testimony of the accused and 
e plea of guilty,· ,cJe arly established the accused I s absence without leave 
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from his station at Arr.rry Air Field, Alexandria, Louisiana, from 14 June 1944 
to 26 June 1944 as ave.r,red in Specification 2 of the Charge. 

The evidence for the prosecution and the testimony of the accused 
also clearly established that the accused did, on the dates and at the place 
averred in Specifications 1 and 4 of the Additional Charge, issue the two 
checks of $25 each described therein. The Specifications, however, averred 
that the accused issued them with intent to deceive and, by means of the 
checks, frauiulently obtained cash in exchange for them. 

The defense of accused is that he believed he had sufficient funds 
on deposit to meet the checks. He based the mistaken belief upon his for
getfulness of issuing three checks while he was drunk. Thi~ novel defense 
was rejected by the court, and properly so for the reason that even if it 
is accepted as true that he could not recall negotiating checks while drunk, 

· he admitted that he made the checks out in full at a time when he was in full 
possession of his faculties. His practice, if true, of making out checks as 
a preliminary to going on "a spree" and then uncqnsciously using them 'While 
drunk was undoubtedly unusual and an extremely careless one. He also ad- . 
mitted th.at when sober he deiliberately issued checks during the month of May 
which overdrew his account. The evidence therefore convincingly shows that 
.he knew that there were not sufficient funds of his on deposit with the bank 
when he issued the two checks under discussion. He was apparently taking the 
chance that either the bank would honor the checks without sufficient funds 
on hand or that he could, as he had done in the past, make. a deposit before 
the checks were presented. His manner of conducting his bank account and 
issuance of checks while grossly careless, did not clearly show arry intent to 
defraud. There was no evidence of record whether he made good the LaSalle 
check of $25, but the record does show that he made all of the other checks 
good within a reasonable time which indicates that his purpose was to obtain 
·a temporary credit· and not to defraud. The record therefore does not support 
that pa.rt of the findings _of either Specification. The evidence shows lreyond 
a reasonable doubt the wrongful failure of accused to maintain a sufficient 
b~k balance to meet; the checks described in. Specifications 1 and 4 of the 
Additional Charge,. and the Additional Charge, an offense in violation of 
Article of'War 96. 

To constitute an offense under the 96th Article of War it is not 
necessary in a worthless check case to allege or prove irrtent. to defraud, nor 
that the maker of the worthless check obtained anything of value in exchange 
for the check. Discredit is brought upon the service when a check issued by 
one in military service is dishonored for insufficient funds, (CM 249006, 
Vergara and authorities cited therein). It discourages the holder of the 
checks from extending similar credit to other Army personnel. In other words 
it discredits the service. Therefore the accused's act in issuing these checks 
when he knew that there were not sufficient funds on deposit to meet them was 
wrongful and as .both checks, showing on their face that they were issued by 
an officer, were put in circulation and. were returned dishonored for the 
reasons stated discredit ns brought upon the service. Such constitutes a 
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violation of the 96th Article of War. If the accused I s story is believed 
that he gave the check to Neuman as a loan, nevertheless he intended that 
Neuman should cash it and thereby obtain $25 -for it. However, this story 
did not ring true. Mr. Weiss was positive that it Wal;! not Neuman ldlo cashed 
the check. The person 'Who cashed it supplied the accused I s crew number 
'Which was not known to Neuman. The same person signed the accused I s name on 
the back of the check. A ·ccmparison of signatures supports the court's fi:nd
ings that it wa.s the accused himself who obtained the money. 

6. The War Department. records show the accused to be 29 years of age 
end single. (The record of trial shows he married in June 1944) • He . 
.graduated from hit school am attended a business college of bookkeeping am 

accounting for 1 2 years. For four years prior to entering the service he 
pia.naged a restaurant in Chicago for his father. He enlisted in the service 
(Coast Artillery) in March 1941. On l October 1942 he became an aviation 
cadet and was commissioned second lieutenant, Air Corps, 23 October 1943 at 
!AF Bombardier School., Victorville, California. · 

7 • The court was legally constituted and had jurisdiction over the 
accused and the offense. Except as noted above,· no eITors injuriously affect-

. ing the substantial rights of the accused were committed during the tria1. In 
tm opinion of the Board or Review the record of trial is legal~ suf£icie:nt 
to support the finding of guilty of Specification 2 of Charge I and of Charge 
I, legally sufficient.. to support only so much of the finding of guilty of 
Specificatiors l and 4 of the Add.it ional Charge as involves findings that a c
cused. wrongfully failed to maintain a sufficient bank balance to meet the checks 
therein described, in violation of Article of War 96, and leg~ sufficient; 
to support the sentence and to warrant confirmation thereof. Dismissal is &ll

thorized upon cmvict.ion of a violation of Article of War 61 or 96. 

~ ~J-- ,Judge Advoca:~. 

2~~ ,Judg~ Advocate. 

~~ . . .,J\ldie Advocate • .1/rµ~ 
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1st Ind. 

War Department, J.A.G.O., 3 - OCT 1944 - To the Secretary of War. 

l. Herewith transmitted for the a.otion of the President a.re the 
record of trial a.nd the opinion of the Boa.rd of Rnin in the oa.ae of 
Second Lieutenant James W • .Amidei (0-767643), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the finding of guilty of Speci
f'ioation 2 of Charge I (Absence without leave 12 days) and of Charge I, 
and only so much of the finding of guilty of Specifications l and 4 of 
the Additional Charge a.a involves findings that accused wrongfully failed 
to maintain a sufficient bank balance to meet the checks therein described, 
in violation of Article of War 96; and legally sufficient to support the 
sentence a.nd to warrant confirmation thereof. The record of trial dis
closes that the accused wa.s convicted in April 1944 by a. general oourt
lll&rtial of absence without leave of 18 days· in violation of Article of 
War 61. In .that oase the approved sentence imposed a. forfeiture of pq 
of $50 per month for 12 months. Accused's repeated misconduct shows 
that he has no proper appreciation of his duties and responsibilities 
as a. cOlllmissioned officer. I reconnnend that the sentence a.a approved 
by the reviewing authority be conf'irme~ but that the forfeitures be 
remitted, and that the sentence as thus modified be oa.rried into execu-
tion•. · · · 

.. 
3. Inolosed a.re a. dra~t of a letter for your signature transmitting 

the record to the President for his a.ctiQn and a. form of Exeoutive action 
designed to oarry into effect the recommendation hereina.bove made, should 
suoh aotion meet with approval. 

.. 
}qron c. Cramer, 
Major Gener&l, 

3 Inola. The Judge Advooa.te Genera~. 
Incl.1-Record of' tria.l. 
Inol.2-Drft. of ltr. for 
sig. _Seo. of War. 

Inol.3~Form of Ex. a.otion. 

(Findings disapproved in part 1n accordance 1dth reeomaendation of 
The Judge Advocate General. Sentence as approved· b.r reviewing · 

. authority confirmed. Forfeitures remitted. G.c.v.o. 599, .3 Nov 1944) 
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