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(1)
WAR DEPARTMENT 

Arey Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGU 
CM 262194 · 8 ~[;p 1944 

) ARMY AIR FORCES ~TERN 
UNITED STATES ) TECHNICAL TRAINING co~ 

) 
v. 

Second Lieutenant CARROLL 
A. EVANS (0-.365638), Air 
Qorps. 

) 
) 
) 
) 
) 

Trial by G.c.u., convened at 
Keesler Field, Yississippi, 
24 July 1944. Dismissal. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 64th Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty) • 
• 

CHARGE II: Violation of the 95th Article of War. 

Specification l: In that 2nd Lieutenant Carroll A. Evans, 
Section "S11 (Basic Student Section), 3704th Anny Air 
Forces Base Unit, being indebted to Miss Neva Price, 
Biloxi, Mississippi, in the sum of Twenty Dollars 

_($20.00)., by reason of a loan, which amount became 
due and payable on or about 28 January 1944, did, at 
Biloxi., Mississippi, from about 28 January 1944 to about 
23 June 1944, dishonorably fail and neglect to pay said 
debt. 



(2) 

Specifi.cati.on 2: In that 2nd Lieutenant Carroll A. Evans, 
Section "S" (Basic Student Section), 3704th Ar.::ry Air 
Forces Base Unit, being indebted to Miss Neva Price, 
Biloxi, Mississippi, in the sumofFif'ty ll:)llars ($50.00)., 
by reason of a loan, which amount became due and payable 
on or about 15 February 1944, did, at .Biloxi, Mississippi, 
from about 15 Febrllar,r 1944 to about 8 July 1944, dis
honorably !ail and neglect to pay- said debt. 

Specification .3: In that 2nd li.eutenant Carroll A. Evans, 
Section nsn (Basic Student Section), 3704th·~ Air 
Forces Base Unit, being indebted to Miss Selba Brelandt 
Bi.lo.xi., Mississippi, in the sum or Ten Dollars ($10.00J., 
for money given in return for a check subsequenUy dis
honored, which amount became due and payable on or about 
22 May 1944, did, at Biloxi, Mississippi, from about 22 
May 1944 to about 8 July 1944, dishonorably fail and 
neglect to pay said debt. 

Specii'ication 4: In that 2nd Lieutenant Carroll A. Evans, 
Section "S" (Basic Student Section), 3704th Arrrry Air 
Forces Base Unit, being indebted to Hotel Buena Vista, 
Biloxi, Mississippi, in the sum of Twenty Dollars 

· ($20.00), for money given in return for a check sub
sequently dishonored, wh¥h amount became due and • 
payable on or about 22 Mey 1944, did, at .Bi.lo.:xi., :Missis
sippi, from about 22 Mey- 1944 to about 8 July 1944, dis
honorably fail and neglect to pay said debt. 

Specification 5: In that 2nd Lieutenant Carroll A. Evans, 
Secti.on "S" (Basic Student Section), 3704th Army Air 
Forces Ba1:1e Unit, being indebted to Mr. Herbert Armistead, 
Biloxi, llississippi, in the sum of Ten Dollars ($10.00), 
by reason o:£ a loan, which amount became due and payable 
on or about 4 June 1944, did, at .Biloxi., Mississippi, 
.from about 4 June 1944 to about 8 July 1944, dishonorably 
fail and neglect to pay said debt. 

Specification 6: In that 2nd Lieutenant Carroll A. Evans, 
Section nsn (Basic Student Section), 3104th Army .Air 
Forces Base Unit, being indebted to the Officers 
Club, Keesler Field, Mississippi, in the sum of Ten 
Dollars ($10.00), for money given in return for a 
check subsequently dishonored; which· amount became 
due and payable on or about 13 May 1944, did, at 
Keesler Field, Mississippi, from about 13 14ay 1944 
to about 8 July 1944, dishonorably fail and neglect 
to pay said debt. 

- ::? -
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Specification 7: In that 2nd Lieutenant Carroll A. Evans., 
Sectton n51t (Ba.sic Student Section)., 3704th J.rrrry Air 
Forces Base Unit., being indebted to the Officers Club 
Fund., Keesler Field., Mississippi., in the sum of Twelve 
Dollars ($12.00) 1 for Club dues and Bachelor Officers 
Quarters fees, which amount became due and payable as 
follows: Six Dollars ($6..00) on l April 1944, Three 
Dollars ($3.00) on 1 May 1944, and Three Dollars 
.($.3.00) on 1 June 1944, did, at Keesler Field., 
Mississippi, from the respective due dates of each 
amounts to about 8 J~ 1944., dishonorably fail and 
neglect to pay said debt. 

The accused pleaded not guilty to all Charges and Specifications. He was 
i'ound not guilty of Charge I and its Specification., guilty of Charge II 
and all Specifications thereunder, and sentenced to be dismissed the ser
vice. The reviewing authority approved the sentence and forwarded the 
record of trial for acti. on under Article of War 48. 

3. The evidence for the prosecution shows that the accused., who had 
been known to Miss Neva Price .tor approximately one year, .frequently
patronized Miss Price's sandwich shop in Biloxi, Mississippi (R. 14., lS., 
23). On or about 2l January 1944, the accused gave Miss Price two undated 
checks., each in the amount of $10., drawn on the State Bank of Kenmore, 
Kenmore., New York., in exchange £or $20 in cash (R. 15., 16; Pros. Exs. 2., 
.3). At this time., he told her "not to turn the.checks in., to hold them 
three or four dqs" when "he'd receive a check .from home and*** return 
the money" (R. 15, 16., 191 20., 21., 25). Approximately a week later, Miss 
Price was informed by the accused that he needed some money to return to 
his home because.o! the death of his mother (R. 16., l?). After "he kept 
insisting that (she) give him the money", she gave him a personal check 
for $50 which was subsequently pa.id by- the drawee bank in exchange :for 
the accused's promise that he would repay the loan 11as soon as he re
turned from home on leave" (R. 17., 22., 23 25; Pros. Ex. 4). He never 
thereafter returned to her "place" (R. 23). Sha next saw the accused 
several weeks later on Howard Avenue, again at King's 1'>unge., and 
thereafter about three times and "called him up about seven or eight 
times"., and "each time he promised to pay the seventy dollars rdthin 
a :few days11 (R. l?, 18). She finally called 11Major Smith" (R. 18). 
Major Jams VT. Smith, Adjutant., Section 11C", 3704th Army Air Forces 
Base Unit., on "three, maybe .four, occasions" between "the middle o! 
March and the middle of April", discussed with the accused the 11money 
transactions between Lieutenant Evans (the accused) and Miss Neva Price" 
(R. 26., Zl, 29). The accused, who admitted the existence o! the indebted
ness., told Major Smith that ha had telegraphed home for money and ,rould 

-3-



(4) -

pay his debt within two or three days (R. 27, 28). In the early part of 
June, the accused after ha.i.ng been located "on the field" by Miss Price 
and her friend, Lieutenant Stanley D. Ma.lino, agreed to pay her "twenty 
dollars a week" to discharge his obligation (R. 24, 25). On or about 24 
June, she 11received a twenty-dollar money order", and at another time a 
soldier was sent to her by the accused 'With $10 £or the "two ten tlol.lar 
checks" (R. 18, 19, 24). Miss Price had held these two checks until 15 
May 1944 at which time she dated and 11deposited11 them.. (R. 19, 20, 21). 
The checks "came back" to her (R. 19). 

Miss Selba Breland testified that on or about 22 May 1944 at 
her sandwich shop "near Gate 211 , she cashed a $10 check for the accused 
who had come there pretty often (R. 30, 32, 33). The cheek was drawn 
on the State Bank of Kenmore, Kenmore, New York, and signed by the ac
cused (Pros. Ex. 5). She deposited the check, received a note that 11it 
wasn't any good" and •had to pay it off" (R. 31, 32). After an un
successful attempt to locate the accused, she called the "Provost 
.Marshal11 (R. 31). Thereafter she neither saw nor talked with the ac- · 
cused but "someone (a captain) called (her) and said the check.would be 
paid the first of July" (R. 31). 

At the Buena Vista Hotel, Biloxi, Mississippi., on 22 May- 1944, 
the accused obtained $20 from the hotel clerk for the accused's-cheek in such 
amount drawn on the State Bank of Kemnore (R. 34, 35, 37; Pro.s. Ex. 6). The 
check was deposited in the regular course of business and returned unpaid 
(R. 35, 38). The manager of the Buena Vista Hotel endeavored to get in 
touch with the accused but did not succeed (R. 39). He finally called the 
:Frovost Marshal on 18 June (R. 39, 42, 44). Thereafter, the accused tele
phoned the manager that he 11would be in that night" (R. 40, 41). He failed 
to carry out such promise (R. 40). In fact, the accused never thereafter. 
came to the hotel or paid the check (R. 40, ,4J.). On about 20 June, Lieu
tenant Colonel Calvin c. Crowder, Section B, 3704th Army Air Forces Base 
Unit, was informed by the accused that he, the accused., "didn't understand 
why the check would be returned" and that he would straighten it out 
immadiately (R. 45) • 

On or about 3 June 1944, Mr. Herbert Amistead, proprietor o! 
the Try Ye Saloon, Biloxi, Mississippi, "cashed" a $10 check signed by 
the accused, at v.tiich time the accused promised that "he would be in the 
next day and take it up"., and asked Mr. A:nnistead to "hold it" (R. 49, 501 
51, 54; Pros. Ex. 7). The accused did not tell Mr. Armistead that •the -
check wasn't any good" (li. 49). Mr. Armistead testified that the stcheck 
may be good" and that he "never did turn it in" (R. 49, 50). For about 
a montsi prior to this time, the accused had visited this saloon "quite 
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often" but thereafter he never came back (R. 50, 54). ::Ju.ring early July, 
Mr. Armistead wrote the accused (R. 50, 51). Mr. Armistead has never re
ceived payment of the sum advanced the accused (R. 50). 

On the night of l3 May 1944, the accused cashed at the Officers• 
Club, Keasler Field, a personal check for $10 drawn on the Kenmore State 
Bank (R. 55, 56; Pros. Ex. 8). The check was returned from the bank 
Ci. 57). The amount of the check has never been paid to the Officers' 
Club (R. 57) •· 

Tho prosecution and defense stipulated that "the sums set out 
in Specift. cation 17 1 n were due and payable to the Officers• Club on the 
dates sat forth, and tllat the same "have not since been paid" (R. 60). 
Official letters were sent to the accused on 14 April 1944 and 15 May 
1944 respectively, requesting that his delinquent accounts with the 
Officers' Club 11be liquidated with t..~e least practical delay" (R. 60, 
61; Pros. Exs. 9, 10). A similar letter was fornarded to the accused 
on 9 June 1944 with respect to the $10 checlc given to the Officers' Club 
which directed a "reply by indorsament hereon the date 'Which you made this 
check good" (R. 61; Pros. Ex. 11). 

4. The evida."'1.ce for the defense consisted solely of the sworn testi
mony of the accused adduced after he had been advised concerning his rights 
as a witness (rt. 62, 6.3). 

The accused testified that he had vrorked for sixteen years in the 
State Bank of Kenmore, Kenmore, New York, in which he and his wife have a 
joint "spacial interest account" (R. 63, 64). Checks against an account 
of this kind will be paid only if the "passbook" is inade available to the 
bank (H.. 64). The accused had written checks on this account which had been 
paid without difficulty (R. 64). He testified that his wife 0 about the .first 
of 'JJ.ay" had taken the 11passbook11 i'ron the bank vd thout his knowledge (R. 64, 
65) because of marital difficulties during the latter part of April or early 
May (R. 65). All of his Arrey pay was sent each mont;h directly to the State 
Bank of Kenmore {R. 65). The accused's wife who sent him 025 each weak (R.
65, 72) kept track of the bala~ce of the account (R. 66). 

The accused admitted that Miss Price had cashed the two ten 
dollar checks for him and that he had "asked her to hold them11 (R. 67, 74). 
In connection with the $50 loan of lliss Price, he stated that she had "offered 
to give (him) the money to 1go home on'," and that he did not "insist" upon 
it {R. 67, 74). He claimed that he had been in that "place" since the loan 
was made and had arranged 1'ci.th .Miss Price to "make her three payments or 
twenty dollars apiece and one of ten11 (R. 68). He actually made a $20 pay
ment, al.so sent a soldier 1rl.th a "ten dollar" p~ent 'which was "refused" 
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(R. 68., ?3). He has never denied his "obligation" (R. 68). 

With reference to the "Breland" transaction, he said that he had 
12 11111 gone into Miss Breland I s place at Gate Number and n just asked her if 

she would cash a check" (R. 69). He made the check for $10 "on (his) 01'lil 

bank, and she cashed it for (him) n (R. 69). The accused has had no othe_r 
conversation with Miss Breland !'in regard to the check" and has never 
"denied this obligation" (R. 69). 

The accused also testified that after dinner one night at the 
Buena Vista Hotel he cashed a ~20 check., that he did not recall the exact 
date when he ·received notice that the check had been "returned" to the hotel, 
and that he has "never denied it (the obligation)" (R. 69). 

'Nhile in Mr. Annistead's 11place * -l:· *onetime" in early June, 
the accused asked for a "loan of ten dollars" and at Mr. Armistead I s sug
gestion "wrote out the check on (his, the accused's) bank and*** told 
him he could hold it and (that he, the accused, would) pick it up on the 
next day, which (he) expected to do in all good faith" (R.. ?O). The ac
cused asked for a 11loan11 instead of cashing a check because he had learned 
that his "passbook" was not at the bank (R. 70). 

His "explanation" of the $10 check which he gave to the Officers' 
Club was that he "was in there on Saturday night and short of money., and 
cashed a check at the bar for ten dollars" (R. 70). This was during the 
time when he was having "domestic difficulties", and he did not know that 
the· "passbook had been taken from the bank" (R. 71). 

In regard to the non-payment of dues to the Officers I Club, the 
accused admtted that he owed the c.lues and stated that he had not talked 
with anyone about the dues and that he had never "made any promise" to 
pay them (R. 71). 

In reply to the question why he had not paid all 11these sums", 
the accused testified that he has not 11had the difficulty that (he) did 
have at hOI:le. (He) tried to do the best (he) could. (He) tried to spread 
it all over" and not let his wife know (R. ?J). He has confidence that if 
he now infoms his wife, she will send him the money for settling the debts 
(R. ?3). 

5. Specification l of Charge II alleges that the accused "being in
debted to Miss Neva Price", in the sum of $20., "by reason of a loan" which 
became payable 28 January 1944, did, from 28 January 1944 to 23 June 1944 
"dishonorably fail and neglect to pay said debt 11 • Specification 2 of 
Charge II similarly alleges the dishonorable neglect to pay from 15 Febru
ary 1944 to 8 July 1944 a $50 debt to Miss Price which became payable 15 
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(7} 
February 1944. Both Specifications are laid under Article of War 95, an 
instance of the· violation of vYhich is the "dishonorable neglect to pay 
debts" (u;cu, 1928, par. 151). 

The creation of the indebtedness to Miss Price, aggregating $70, 
is established by the prosecution's evidence and is admitted by the accused•. 
The original indebtedness of ;;$20 which was incurred on 21 January 1944 was 
secured by collateral consisting of two undated checks of the accused, which 
were not to be "turned in", but were to be 11held11 for three or four days 
when the accused promised to "return the money". The $50 loan was made to 
the accused by Miss Price approximately one week later to· enable him to re
turn to his home because of bis mother's death. The accused promised to 
repay this loan 11as soon as he returned from home". Prior to incurring 
this indabtedness, the accused had been a regular patron at Miss Price's 
sandYlich shop, but after obtaining the $50 loan he never returned to it 
or com."Ilunicated with ]Jiss Price. After several weeks had passed, hli.ss 
Price saw the accused i'ive times and "called him up11 seven or eight times 
and "each time he promised to pay the seventy dollars within a few days". 
Finally, in early June, Miss Price, who in the meantime had notified the 
Provost Marshal about the accused's actions and the non-payment by the 
drawee bank of the aforesaid two checks which she had dated 15 May 1944 
and deposited for payment, and the accused entered into an agreement under 
which the accused was to discharge the indebtedness in installments. Miss 
Price received the first installment of ~20 on about 24 June 1944. The ac
cused failed to give a satisfactory explanation of bis long neglect of this 
indebtedness and bis avoidance of the creditor until after the Adjutant 
repeatedly spoke to him about it. He promised the Adjutant that he nould 
pay bis debt within two or three days, but this promise was not fulfilled. 
During tb.is time, he -1"."as receiving his pay as an officer. No proof was 
made by the accused of the existence of any unusual expense or emergency. 
In fact, there was money in a joint account in·the Kenmore bank, which 
could have been used to discharge the obligation, but the accused chose 
to ignore the debt rather than inform bis wife about it. Such facts clearly 
indicate a dishonorable neglect to pay valid indebtedness and justify the 
court's finclin6s of guilty of Charge II and Specifications 1 and 2 thereunder. 

6. Specifications 3 and 4 of Charge II respectively allege that the 
accused did "dishonorably fail and neglect to pay" from 22 1lay 1944 to 8 
July 1944, a $10 cebt to Hiss Selba Breland and a :il,20 debt to Hotel Buena 
Vista, which debts arose out of "money given in return" for checks 11 subse
questly dishonored". Each of these Specifications alleges an offense which 
is violative.of Article of War 95 (MCM 1928, par. 151). 

The evidence sho-.,s ttat on 22 May 1944 :Wrl.ss Breland and the Buena 
Vista Hotel cashed for the accused two of his checks in the respective 
amounts of 010 and ~;i20 and that neither check was paid by the drawee bank. 
Hiss Breland neither saw nor talked with the accused thereafter, al-
though he had prior to such time often visited her shop. After unsuc
cessfully trying to get in touch with t,1e accused about the check, she 
telephoned the Provost Marshal. The only response to this message was 
a call by an unknown "Captain" stating that payment would be made about 
the first of July. Similarly, the manager of the Buena Vista Hotel en
deavored to talk with the accused hut did not succeed until after he had 
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called the Provost Uarshal. E'inally, the accused telephoned that he 
would see the manager that night.. He did not do so, and never did pay 
the check. 

These facts, coupled with the other acts of the accused, including 
his studied avoidance of creditors, during this period of time in connection 
with obligations of a similar nature, indicate a deliberate and consistent 
course of action by the accused to refrain from discharging these debts un
til at least such indefinite ·time in the future as might suit his convenience. 
Apparently his wish to keep infonnation of his debts from his va.fe was 
stronger than his desire to pay them and accounted to some extent at least 
for bis evasive conduct. The evidence shows beyond a reasonable doubt the 
commission of the alleged offenses by the accused and supports the court's 
findings of guilty of Charge II and of Specifications 3 and 4 thereunder. 

?. Specification 5 of Charge II alleges that the accused, being indebted 
to Mr. Herbert Annistead "by reason of a loan11 , did from 4 June 1944 to about 
8 July 1944 11dishonorably fail ar:d neglect to pay said ciebt11 • This was set 
forth as a violation of Article of Tiar 95. 

The accused had frequently patronized Mr. Annistead I s Saloon for about 
a month prior to 3 June 1944 but, after borrowing $10.00 that day on the 
security of a check, he never again visited the establishment. This cir
cumstance, -wi1en viewed in conjunction with his other financial entangle
ments, leads logically to the inference that he intended to evade payment 
of his debt. Specification 5 has been proved beyond a reasonable doubt. 

8. Specification 6 of Charge II alleges the dishonorable failure and 
neglect by the accused from 13 May 1944 to 8 July 1944 to pay a ~10 debt 
to the Officers• Club, Keesler Field, which debt arose because of "a check 
subsequently dishonored" after being cashed. Specification 7 of Charge II 
alleges similar dishonorable neglect to pay from due date to 8 July 1944 a 
:jpl2 debt to the Officers• Club for certain dues and fees which became . 
payable $6 on 1 April, $3 on 1 May and C3 on 1 June •. These Specifications· 
similar to the foregoing.Specifications are laid under Article of War 95 • 

. The incurring of the indebtedness, the amount and due date thereof 
and failure to pay the same, as alleged in these two Specifications, are 
clearly established and admitted by the accused. Letters were sent to the 
accused requesting that he pay the indebtedness which letters were ignored. 

•Accused's only excuse was that the check was written when he was having 
domestic difficulties and that he had promised no one to pay the debts. 
These facts, when considered in the light of his other misconduct du.ring 
this period of time regarding other debts, establishes beyond a reasonable 
doubt the commission of the offenses, and justify the findings of guilty 
of Specifications 6 and 7 of Charge II and Charge II. 

9. The accused is 36 years of age. The records of the Office of 
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The Adjutant General show that he was commissioned as a second lieu
tenant, cavalry-Reserve, on 2 April 19:38 and was er.dared to extended 
active duty on 8 July 1942. The accused graduated from a high school 
in Buffalo, New York; in 1928, and was E111ployed in the Kenmore State 
Bank., Kenmore, New York, :from that time until his being called to active 
duty. 

10. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused ware committed during the trial. For 
the reasons stated, the Board of Review is of the opinion that the record of 
trial is legally sufficient to support all the findings of guilty made by 
the court., and the sentence and to wa?Tant confirmation thereof. Dismissal 
is mandato17 upon conviction of a violation of Article of War 95. 

/24,w !.~Advocate, 

~~ac,, Judge Advocate. 

-9-



(10) 

SPJm; 
C;.I 262194 

1st Ind. 

War Department, J.A.G.o., 12 OCT lS,U - To the Secretary of War. 

1. Here.ii. th transmi tteci for the action of the President are 
the record of trial and the opinion of the Board of P.eview in the 
case of ~econd Lieutenant Carroll A. Evans (0-36~638), Air Corps. 

2. I concur in the opinion of the Board of :teview that the 
record of trial is legally sufficient to support the findin;s and 
the sentence and to warrant confirmation thereof. I recommend t.1-lat 
the sentence of dismissal be confirmed and ordered executed. 

3. Consiaeration has been given to two letters from the wife of 
·the accused, one addressed to the President anci the other forwarded to 
this office by Honorable W. G. Ancirews, Lez:iber of Congress, in which 
clemency is requested in behalf of accused. 

4. Inclosed are a ciraft of a letter for your signature, trans
mitting the record to the President for his action, and a ·form of 
Executive action designed to carry into effect ilie foregoine recom
mendation, should such action meet with approval. 

Nyron C. Cramer, 
i.~ajor General, 

The Judge Advocate General. 

5 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for. 

sig. Sec. of ·-:rar. 
1Incl 3 - Form of i::.xecutive 

action. 
Incl 4 - Ltr. fr. wife of accused. 
Incl 5 - Ltr~ fr. Hon. 'ii. G. anarews 

forwarding ltr. fr. wife of 
accused. 

(Sentence confirmed. G.C.M.O. 61J; 9 Nov 1944) 
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WAR DEPARTMENT 
.Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (11) 

SPJGK 
CM 262204 13 SEP 194• 

UN IT ED ST AT E.S ) N.i!.'\if CALEDONIA ISLAND COMMAND 
) 

v. ) Trial by G.C.M., convened a.t Head
) quarters .America.l Division, APO 716, 

Private First Class PAUL ) c/o Postmaster, San Francisco, Cali
F. LOCONTO (31005534), ) fornia, 20 May 1944. Dishonorable 
Company B, 182nd Ini'a.ntry. ) discharge (suspended) and confine

) ment for five (5) years. _Stockade, 
VI Island Command, APO 717. 

OPINION of the BOA:..'ID OF REVIE'lf 
LYON, MOYSE and SONE.l.'iFIELD, Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findings and the sentence. The record 
has now been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge .Advocate General. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE: Violation of the 75th Article of War. 

Specificationa In that Private First Class Paul F. Loconto, 
Company B, 182nd Infantry, did, at APO 716, on or about 
11 March 1944, misbehave himself before the enemy, by 
failing to advance with his conn:nand, which had then been 
ordered forward by First Ll.eutenant Benjamin H. Moody, 
Commanding Officer, Company B, 182nd Infantry, to engage 
with the enemy, which forces, the said command was then 
opposing on Hill 260. 

He pleaded not guilty to and was found guilty of the Charge and the Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor for five years. The revi~.ving authority approved the sen-
tence but suspended the execution of that portion thereof adjudging dis
honorable discharge until. the soldier's release from confinement and by 
a.n amended order designated the Stockade, VI Island Command. APO 717, as 
the place of confinement. The sentence was published in General Court
:rt.artia.1 Orders No. 6, Headquarters .Americal Division, 19 June 1944. 

3. It will be noted that the accused was tried by a general court
martial duly convened within the jurisdiction of the South Pacific Area. 



(12) 

The sentence was adjudged 20 May 1944. The action of the reviewing a.uthority 
is date~ 19 June 1944. The record of trial was then forwarded to the Bra.noh 
Office of The Judge Advooate General, Melbourne, Victoria, Australia, for 
review in accordance with Article of War 50ft. The Branch Office having 
found the record of trial legally insufficient to support the findings and 
sentence the record was thereupon in accordance with paragraph 5, Article 
of War so½, transmitted to the Board of Review in the Branch Office. The 
opinion of the Board of Review of the Branch Office, which also holds the 
record of trial legally insufficient to support the findings and sentence, 
is dated 15 August 1944. On 1 August 1944 the Southern Pacific .Area was 
abolished and the territory theretofore embraced by it was brought within 
the jurisdiction of the newly created Southern Pacific Base Command. This 
latter command is not now and never has been within the limited jurisdic
tion of the Australian Bra.11ch Office of The Judge Advocate General. Upon 
the theory that the authority of the Branch Office of The Judge Advocate 
General to pass upon the legal sufficiency of the record had terminated 

· prior to the opinion of the Board of Review in that office dated 15 August 
1944, Brigadier General E. H. Burt, Assistant Judge Advocate General, Branch 
Office, :ilelbourne, Victoria, Australia, forwarded the record of trial to 
this office for action under Article of if:i.r 50~t-

4. Summary of the evidence. 

The competent evidence for the prosecution shows that on 11 March, 
1944, Company B, 182d Infantry, was engaged with the Japanese forces in 
the vicinity of Hill 260. As a. part of the defense a platoon of Company 
D had been detailed for duty with this unit and accused had been attached 
to this platoon as a rifleman (R. 12,12a,13,15) to assist the machine gun 
crew (R. 12,12a), which was located about fifty yards in advance of the 
company toward Hill 260 (R. 17). About la30 P.M. an order was received 
from the Battalion Commander directing that B Company leave the perimeter 
and move to Hill 260 for combat there. All men of the company present for 
duty at that time were ordered to the hill (R. 7), but the attached platoon 
of D Company was told "that they would remain in the company area., and not 
accompany us" (R. 12)•. First Lieutenant John S. 11yers, Jr., of Company B, 
testified that he was ordered by the Company Commander to move the company 
up the "East West Trail gate as soon as possible". The Company Commander 
11 had already given the platoon leaders the warning order by phone". He 
(Lt. 11yers ), in turn, 11contacted 11 them b!- Go'.llld phone, "that is our company 
net" (R. 12 ). He sent word that all men of Company B who were attached 
to the platoon of Company D would "accompany us to Hill 26011 a.nd that of 
his personal knowledge he knew of no one in the company who .might have 
"excused the accused 11 (R. 12a). 

Technical Sergeant William J. Deyarmond, of accused's unit. testified 
that the platoon guide notified him of the order to move to Hill 260. This 

- 2 -



(13) 

order uas passed on "From hole to hole" (R. 14). At that time there were 
five men from Company B attached to the platoon of Company D and all of 
tnem except accused accompanied them to Hill 260. He sent the platoon 
guide to look for accused but he could not find him (R. 14). At no time 
did he notify the accused that the company was going ;o move (R. 16). 

Staff Sergeant Gerard J. Rocheleau, of Company D, 182d Infantry (R. 18), 
was in charge of a section of heavy machine guns to which accused had been 
detailed as a .rifleman. On the day in question he spoke to accused asking 
him ''why he wasn't going out with his outfit". Accused told him that "he 
had a medical slip to stay behind 11 (R. 19 ). No one at any time told him 
(Sgt. Rocheleau) that B Company was to move and at no time did he order 
accused to go to Hill 260. One other man assigned to this platoon went 
with B Company but he (Sgt. Rocheleau) did not know where he was going but 
"learned later on". Accused stayed in this 11pit11 a.bout four days after B 
Company left for Hill 260 (R. 21). 

Private First Class Raymond·«. Ducharme, of Company D, 182d Infantry, 
testified that he was in charge of a ma.chine gun pit of a platoon of Com
pany D, and that accused had been assigned to the platoon as "assistant 
gunner or rifleman in the protection of the flank". At no time on the 
morning in question did he hear anyone "inform the accused that he was to 
move with his company to Hill 26011 (R. 22), 11but word was passed· down by 
word o:f mouth" (R. 23). He knew that Company B was to move to Hill 260 
approximately one hour in advance, stating ~~e had rumors, but·wer~ not 
quite sure". He questioned accused as to "why he did not go with his 
company" and 11if he had perm.is sion to stay back, and he said he did 11 

stating that he 11had medical authority". This witness instructed accused 
to 11 go see the Lieutenant II and his "platoon leader" but did not know if 
accused saw them. Accused remained in the machine gun hole until "he 
moved out on the morning of the 15th". He performed his turn of guard 
"satisfactorily" (R. 23,24). 

There was no evidence from the battalion·sick book that accused had 
11111reported during the ti~ in question (Pros • .EK. ; R. 25,26 ), but it 

was 11possible 11 for a "medical aid man" to inform anyone who was ill 11to 
take it easy or rest II without reporting it to the battalion medical 
officer (R. 27). 

For the defense. 

The accused elected to remain silent but called as a witness for the 
defense Sergeant Ian Douglas Weir, who testified that he was the squad 
leader of the squad,of which accused was a member in Company B, 182d 

. Infantry (R. 38). Two days prior to the time Company B was ordered to 
go to Hill 260, accused reported to him that "he wasn I t feeling good 11 

• 
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This was told to accused's platoon sergeant who directed that accused be 
sent to the "medical aid man 11 

• Accused went to the medical aid mm as 
directed. Some time thereafter he (Sgt. Weir) was directed to send ac
cused to the machine gun squad in Company D. He stated• 

"There was another man in our squad at that time in the 
1D1 Company machine gun hole, and we needed a man that was not 
sick to do some work around the area. A$ private Loconto wu 
sick, Sergeant Deyarmond. told me to send him down to take the. 
other man's place and bring the other man back to our ar~a." 
R. 39). 

He further testified that prior to the event in question accused wa.s on duty 
11a.t the kitchen area.11 and that there ha.d been a bombing and "one particular 
friend of his wa.s killed right beside him" (R. 39). and that before the bomb
ing accused was an 11A-l soldier" but thereafter he was 11Tery nervous end 
jumpy11 (R. 40 ). This witness did not notify a. ccused that he wa.s to go with 
the company to Hill 260 at the time in question nor did he have anyone else 
so notify him. He testified: 

11It is possible that the company could move out without 
his k:tiawing about it. We moved out so fast that there wa.s no 
mention of him going with us. When he took this other boy•s · 
place in 1D1 Company. I a.ssuned that he was going to stay 
there. . 

11Q. Had you ever had your men detailed out to ma.chine 
gun positions• and had· to make them. move? 

nA. Only one other time when our company moved out to 
11 1assist Company. 

11Q. Did you pull your men away from the machine gun pits 
at that timet 

11A. I couldn't say." (R. 41-42). 
• 

"I tmderstood from sergeant Deyarmond that he was on light 
duty, and that is all I know of it. 11 (R. 42 ). 

Accused subsequently joined his squad at Hill 260 and 11did his job" (R. 41). 

, Private First Class Ernest L. Defee of B Company, 182d Infantry, tes
tified that he ha.d known accused for seventeen months. That after accused's 
"buddy" was killed in an air raid 11His actions were a. little changed • • •• 
He would speak of it at times, but would break down and couldn't talk about· 
it my more" (R. 44). Private First Class Arthur Mills, of accused's unit, 
testified in substance as did the preceding witness• ad.ding that two days 
prior to the incident in question accused told him that he was "ill, and 
went to the medics". \'¥hen he returned he was taking atabrine three times 
a day. The normal amount issued to each individual was one a day (R. 47). 

- 4 -
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Sergeant Deyermond. recalled. testif~ed that two or three days prior to 
the time in question he told accused to report to sick call and that ·sub
sequently the "aid man" told him (Sgt. Deyermond) that accused "had & 

slight fever" and that he 11had prescribed three atabrine a day•. and asked 
to put him on light duty" •. He reiterated that he never informed accused 
that the company was· to move nor did he kn~« of anyone else who had done 
so. He stated. 11At the time the word came I was on top of the hill and 
not with the _platoon. The platoon guide told me we were pulling out. and 
that he had notified the men" (R. 49) • 

. 5. The evidence is uncontradicted that at the time of the alleged 
offense accused was assigned, or attached, to a platoon of Company n. 
182d Infantry. as a rifleman or assistant machine gunner. This platoon 
was approximately fifty yards from the perimeter of Compa.ny B guarding 
the flank. There is no evidence in the record that accused was ever re
lieved of this assignment until 15 March 1944. but the record shows. that 
for approximately four·days after the alleged offense accused continued 
to perform. his duties with this platoon. There is no direct evidence in 
the record that he ever received an order to leave his as~igned duties and 
advance with his company and no witness appeared for the prosecution who 
testified that the order for B Company to advance was ever heard or re
ceived by the accused.· His statements. when questioned, as to why he had 
not joined B Company when it went forward were th(4t he had a medical slip 
exempting him but this, in itself, is far from an admission of the receipt 
of ari order relieving him of an assigned duty and directing him to perform 
another. Ifo one was sent to relieve him of his duties as an assistant 
machine gunner or rifleman in a machine gun emplacement fifty yards forward 
from the perimeter from which his unit was to begin its advance. nor is there 
any testimony that the .order to advanoe which was communicated to the members 
or B Company "from hole to hole" by word of mouth ever reached accused. The 
noncommissioned officers in the platoon in which accused was serving testi
fied that none of them heard any such order. The Board of Revi~N is of the 
opinion that the statement of Captain Kelly that accused told him that he 
had been "ordered to Hill 260 and went there three days later" is not con
clusive of the accused's guilt of the offense charged. Assuming that this 
was an ad.mission against interest and that therefore no previous warning 
as to his rignts_was necessary to render the statement admissible, the 
fact remains that the statement is susceptible of other interpretations 
which are wholly consistent with accused's innocence. It is equall/ 
reasonable to infer from the other evidence in the record that three days 
after the company moTed accused was then ordered to Full 260, and that he 
we~t pursuant to this order. The actual conversation between Captain Kelly 
and accused is no where se~ forth for us to analyze the true meaning of 
whatever words accused chose to use. \fo are reluctant to conclude a 
man's guilt upon evidence which though technically admissible is neverthe
less most ambiguous i~ its meaning.· The aocused having been attached to 

- 5 -
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a. platoon ot Compa.IIY' D, 182d Infantry, as a rifleman or assistant me.chine 
gunner, for him to be convicted of the Charge and Specification it 1r&8 in
cumbent upon the prosecution to prove beyond a reasonable doubt that the 
aocuaed knew he was ordered by competent authority to 9.uit his assigned 
duties and join his o~a.ey in an tld,vanoe against the ene.!Uif s.t the plaoe 
and time alleged (par·. 141, M.C.M., 1928). Such testimony as was offered 
by the prosecution is inautf'ioient to aupporl a finding of guilty. 

6. The record of trial contains a great deal of testimoey on the 
part of the defense relating to the mental responsibility of accused at 
the time of the alleged offense. T.-o medical offioers (one the division 
neuropsychia.trist) testified that in their opinion the accused at the 
time of his alleged offense was able to distinguish right from wrong, but 
that he wa.s suffering from an a.cute minor mental ailment, which they 
termed psychoneurosis, and that because of this ccmdition there was some 
question in their judgment as to his a.bility to adhere to the right. The 
testimoey of the psychiatrists was not contradicted by medical evidence. 
In view of our holding that the evidence upon the general issue is legally 
insufficient to support the fin.dings of guilty, no discussion of the ques
tion of mental responsibility of the accused is deemed necessary. 

7. The Charge Sheet shows that accused is 24 yea.rs 6 months of age, 
and that he was inducted into the military serrtce 4 March 1941. 

8. For the above stated reasons the Boa.rd of Review is of the opinion 
that the record of trial is legally insufficient to support the fin.dings 
and the sentence. 

Judge Advocate. 

, Judge Ad.Tocate. 

- 6 -
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lat Ind. 

War Department. J.A.G.0., S44 - To the Secretary of War.
16 SEP J 

l. Herewith transmitted for your action under Article of War 5o½. 
as amended by the aot of August 20. 1937 (50 Stat. 724; 10 u.s.c. 1522). 
is the record of trial in the case of Private First Class Paul F. 
Loconto (31005534). Company B. 182nd Infantry. 

2. I concur in the opinion of the Board of Review and for the 
reasons stated therein recommend that the findings and sentence be va
oa.ted a.nd that all rlghts • privileges and property of which a.ooused haa 
been deprived by virtue of the sentence so va.cated be restored. 

3. Inolosed is a form of action designed to oa.rry into effect the 
recommend.a.tion hereina.bove made. should such action meet with approval. 

J.tyron c. Cramer. 
Major Gener&l. 

2 lncls. The Judge Advocate General. 
lnol.1-Reoord of trial. 
lncl.2-Form of action. 

(Findings and sentence vacated by order of the Under Secreta17 of War. 
G.C.M.O. 538, 'Z7 Sep 1944) 
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WAR DEPA.B.TMENT 
A:rmy Service Forces 

Int he Office of The Judge Advocate General 
Wa.<lhington, D. C. (19) 

SPJGQ 
CM 2622o6 

, "{ SEP 19" 

UNITED STATES ) NEW' YORK PORT OF :EMBARKATION 
)v. ) Trial by G.C.M., convened at 
) Camp Kilmer, New Jersey, 17 

First Lieutenant HAROID A. ) August 1944. Dismissal., total 
PECK (0-1173738), Field ) forfeitures and confinement 
ArtillerJ. ) for one (1) year. 

OPINI<lI of the BOARD OF REVIEW, 
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits :this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follONing Charge and SJ;E ci
fication: 

Cm.RGE z Violation of the 96th Article of War. 

Specification: In th.at 1st Lieutenant Harold ~. 
Peclt, FA., 9192-Y, Camp Kil.mer., New Jersey, did, 
at Durham, North Carolina., on or about l4 Jan
uary 1944, wrongfully and unlawfully contract 
a bigamous marriage with one Charlotte Stricklen 
of Charleston, West Virginia., Tihile he· was legal
ly married to Dorothy I. Peck., who presently re
sides at Chambersburg, Pennsylvania, and :from 
whom he had obtained mither a divor~e nor an 
annulment at the time he contracted the said 
bigamous marriage. 

He pleaded not guilty to ani was found guilty of the Charge and Speci
fication. No evidence of previous conviction was introduced at the 
trial. He was sentenced to be dismissed the service., to for!'eit all 
pay and allowances due or to become due, and to be confined at hard .. 
labor at such place as the reviewing authority may direct far two years. 
The reviewing authority approved the sentence, remitted one year of the 
cont'inement, and forwarded the record of trial for action under Article· 
of war 48. 



(20) 

3. The prosecution showed by stipulation enterec into between 
the accused, his defense counsel and the prosecution that, if Dorothy 
I. Peck were present and sworn as a witness, she would testify she 
did, on 22 March 1940, marry the accused at Chambersburg, Pennsylvania, 
and that said marriage still continues as it has never been annulled 
or set aside by any court (R. 7). There was introduced in evidence, 
vdthout objection, a certified copy of the marriage certificate per
taining to "!;,his marriage (Pros. Ex. 1). It was further similarly 
stipulated that, if Charlotte Stricklen were present and sworn as a 
witness, she would testify that on 14 January 1944 at Durham, North . 
Carolina, she went through a regular marriage ceremony with the fl.C

cused in ,the pre:::ence of a Baptist Minister (it. 8). In corroboration 
thereof~ certified copy of the marriage certificate of the marriage 
described was introduced in evidence without objection (Pros. Ex. 2). 

4. The accused, having been advised of his rights, elected to 
be sworn as a witness. He testified that he was in the military serv
ice of the United States, having first entered therein on 9 November 
1936 through the Fennsylvania National Guard. He served as an enlist
ed man until 19 November 1942 when he was commissioned a second lieu
tenant. He was promoted to first lieutenant on 13 April 1943. 

On 22 March 1940 he married Dorothy I. Peck, nee i::etz, when he 
was a corporal. 'l'hey lived happily toeether until December 1940, 
separated for four days, were reunited again until 13 January 1941 · 
Y;t.1en he was transferred to Mississippi and his Y,ife refused to join 
him there. He obtained a furlough and finally persuaded her to join 
him. They lived to8ether, but not happily, until March of 1942, when 
they again separated, this time because of militery duties. He did 
not see her again until January cf 1943, when she lived 'With him for 
two weeks at Camp Meade, Maryland (E. 12). Subsequently they lived 
together abain for short periods at various camps. hhen stationed at 
Pittsburg, Kansas, he met Charlotte Stricklen and became very fond of 
her and wrote and asked Ms wife to divorce him. He received no reply. 
She subsequent~r joined him again and they tried to live happily to
gether, but, after a short time, failed (H. lJ). Upon his request his 
wife finally consented to get a divo:rce and they separated final~• at 
her home in Fennsylvania on 2 January 1944 (R. 14). On 10 January 1944 
Charlotte joined him at DurhaL1, 1'!orth Carolina, and on the 14th he vrent 
through a marriage ceremony with h<J!' (l~. 16). A.t present she is preg
nant and expects to give birth to a chilcl in November 1944. He has al
lotted ~'75 per month out of his pay to take care of Dorothy and is 
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su;,.i:>ort.;.r..£ Charlotte. to the bf!st of his fina!1cial ability. He desires 
to remain in the service in any ca.:µacity and ;crform the duties for which 
he has b~en fully trained. Iie is ready to suffer such punishment as may 
be imposed upon him but desires that it be po~tponed l.i...~til after he has 
performed his duties overse:1S (~. 17). There are no cilildren by the 
fir$t marriage (~. 17). 

5. The evidence produced by the prosecution and the admission 
u.'1der oath of the acc"J.Sed establish, without doubt, that accused did, 
as he was cha.rbed, enter into a biramou.s r..arriage ,..-ith one Charlotte 
S:.ricklen 'lt ::Jurham, Forth Carolina, on J./+ Ja'1uary 1944 while he was 
legally m:.rried to a'1otl:1.Jr woman who was still alive. At the time of 
the occurrence he was in the rnilita.i-,r service. Such an act constitutes 
bigamy in violation of the laws of the State of North Carolina am. in 
turn, beca.use the c cm"lission of a criminal offense of this nature brings 
di..',credit upon the military service, Yiolates the 96th Article of ¥iar 
(C~ 240332, Harrison, 26 B.R. 149). 

6. .:.t.tached to tha record of trial. is a recon.11e.ndation signad by 
four members of the court-iiartial that tried the accused that clemency 
be extended to him and. that that part cf the sentence provid.ing for con
finer.:.t:1:..1t at hard labor be remitted. 

7. War Department records show the accused to be 28 years of age, 
ha.vine been born in S;,rac-11Se, Nevr York, on 17 January 1916. He gr:::d
uated from Chambersburg i:.tch School in 1934. His permanent aclc1:ess is 
Chambersburg, Pennsylvania. He served i11 the Pennsylvania National 
Guard as an enlfoted man from 9 Novem:Jer 1916 until 13 January 1941 
,;hen that organiz~tion was in::l.ucted in::.o the se:·rice of the United 
States. He continued in enlisted service until l·; Ecver.iber 1942 when 
he W-a.S cOIIllT'i.:.sioned a second lieutenant, Field .Artillery. He was pro
moted to first lieutenm.1t on 13 April 1943. 

8. The court was legally constituted and. had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of accused were c·ommitted durini; the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficitmt to sup
port the findings of QJ.ilty and the sentence and tc vro..":'rant confirmation 
of the sentence. Diz::tlssal is authorized upon conviction of a violation 
of Article of Yiar 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

https://lieutenm.1t
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1st Ind. 

War Department, J.A.G.O., jl SEP BM - To the Secretary of War. 

1. Herew:itli transmitted for the action of the President are the 
record of trial and the opinion of' the Board of Review in the case of 
First Lieutenant Harold A. Peck {0-11737.38), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legallJ' sufficient to support. the findings and the sentence 
as approved by th_e reTi.ewi.Dg authority and to warrant coni'irmation thereof'. 
I recommend that the sentence as approved by the reviewing authority be 
con.firmed and c:aITied into execution, and that the· Eastern Branch, United 
States Disciplinary- Barracks, Oreenhaven, New York, be designated as the 
place of confinanent • 

3. Attached to the record of trial is a recamnendation, executed by 
four of the silt menbera of the court, that that port.ion of the sentence 
adjlXig~ confinement at ha.rd labor f'or two years be remitted. '!be re
vimti.ng authorit7 ranitted one year of the confinement. 

4. Inclosed are a draft of a letter for your signature, transmittiDg 
the record to the president, for his action, and a form of Executive action 
designed to carry into effect the above reconmendation, should such action 
meet with approval. 

~ C!. . ~<>----..,-·----- ... 

Myron c. Cramer, 
Jlajor General, 

The Judge Advocate General. 

3 Incle. 
Incl.1-Rec. or trial. 
Incl.2-Drtt. ltr. for sig.

S/K.. 
Incl.J~orm ot Action. 

{Sentence as approved b;y reTierlng authorit7 confirmed. 
G.C.K.O. S76, 21 Oct 1944) 
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(23)WAR DEPARTMENT 
Army Service Forces 

In the Office or The Judge Advoeate General 
Washington, D. c. 

SPJGV 
CM 26229.3 12 SEP 1944 

UNITED STATES ) SECOND AIR FORCE 
) 

v. ) 
) 

Trial by G. C .M. , convened 
at Davis-Month.an Field, Tucson, 

Second Lieutenant MILTON D. 
HARRlNGTON (0-748181), Air 

) 
) 

Arizona, 14 August 1944. Dis
missal and total forfeitures. 

Corps. ) 

OPINION of the BOAF.D OF REVThW 
TAPPY, ILUm'OOD and TREVETHAN, Judge Advoeatea 

1. The Board of Review has examined the record or trial in the 
ease or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused 118.S tried upon the following Charges and Specifi-
~ili~: . 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Milton D. Harrington, 
233rd AAF Base Unit, HBC Personnel Pool, did, without proper 
leave; absent· himself from his organization at Davis-Month.an 
Field, Tucson, Arizona, £ran about 27 June 1944 to about 
18 July 1944. 

CHAP.GE II: Violation of the 96th Article of War. 

Specif'ications 1-5 inclusive : (Withdraim prior to trial by 
direction of the appointing authority.) 

Specification 6& In that Second Lieutenant Milton D. Harrington 
2.3.3rd AAF Base Unit, HBC Personnel Pool, with intent to defraud 
Linclon Army Air Field Post Exchange, did at Army Air Field, 
Lincoln, Nebraska, -on or about 8 'MtJ;y' 1944, unlawfully pretend 
and represent to said Lincoln Army Air Field Post Exchange, Army 
Air Base, Lincoln., Nebraska., that he had sufficient funds on de
posit with the National Bank or Fort Sam Houston, San Antonio, 

. \. 
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Texas., to pay his cert.i.in check da tad 8 V.ay 1944, in the 
amount of SL-rty Dollars ($60.00)., vmich was then and there 
uttered to said Lincoln Anny Air Base Field Exchange, well 
!mowing that said pretense and representation was false.,and 
by means thereof did fraudulently obtain from said Lincoln 
Arm:, Air Field Post Exchange cash in the sum of Sixty Doll.a.rs 
($60.00). 

Specification 7: · Same allegations as Specification 6 except 
check in the a'!lount of $70 and dated 15 May 1944. 

Specification 8: Same allegations as Specification 6 except 
check in the amount of $20, dated 25 May 1944, and uttered 
to Valley National Bank, Tucson, Arizona, to whom false 
representations were made. 

Specification 9: Same allega~ions as Specification 6 except 
check in the amount of $20, dated 4 June 1944, and uttered 
to Santa Rita Hot.al., Tucson, Arizona., to whom false 
representations were made. 

Specification lo: Same allegations as Specification 9 except 
check in the amount of $10 and dated 28 May 1944. 

Specification u: Same allegations as Specification 6 except 
check in the amount of $10., dated 5 June 1944, and uttered 
to Pioneer Hotel., Tucson., Arizona., to whom fal.se representations 
were made. 

Sr:;ecification 12: Same allec;ations as Specification ll except 
check dated 14 June 1944. 

Specification iJ: Sarne allegations as Spe~ification ll except 
eheck dated 25 June 1944. • 

Specification 14: Same allegations as Specification 11 except 
ehe ck dated 28 June 1944. · 

Specification 15: Sa.~e allegations as Specification 6 except 
check in the·amount of $10., dated 26 June 1944., and uttered 
to Catalina Drug Store, Tucson, Arizona., to 'Whom false 
representations were made. 

Specification 16: Same allegations as. Specification 6 except 
check in the amount of $10L dated 20 June 1944, and uttered 
to Beaudry Motor Ccrnpany, 'J.ucson, Arizona., to whom false 
represantati:inJ ,rere made. 

Specification l 7: Sa.me allegations as Specification 16 except 
check in the amount or ~?20 and dated 19 June 1944. 

Specification 18: Same allesations as Specification 16 except 
check in the amount or ~5 and dated 21 June 1944. 

- 2 -
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Specification 19: Same allegations as Specification 16 except 
check in the amount of $35 and dated -;:, June 1944. 

Specification 20: Same allegations as Specii'ication 16 except 
check dated 28 June 1944. 

Specification 21: Same allegations as Specification 6 except 
check in the amount or $20, dated .3 ~ 1944, and uttered 
to Bank of Arizona, Flagstaff, Arizona, to 'When .false 
representations were made. 

Speci!ication 22: Same allegations as Specification 21 except 
check dated 5 Ju'.cy' 1944. 

Specification 2.3: Same allegations as Specification 21 except 
check dated 6 Ju:cy- 1944. 

Specification 24: Same allegations as Specification 6 except 
check in the amount of $5, dated 6 Ju'.cy' 1944, and uttered 
to Camnercial Hotel, Flagstaff, Arizona., to 11hom .false 
representations were made. 

Specification 251 Same allegations as Sp:!c:trication .24 except 
check in the amount of $10. 

He pleaded gullt,y to, and was found gallty of, all Spaci.fications and 
Charges. No evidence of previous convictions was introduced. He as 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confhled at hard labor for one year. 
The reviewing authorit,y approved on]J' so much of the sentence as pro
vides for dismissal and forfeiture of all pay and allowances due or to 
become due, and forwarded the Ncord of trial for action under Article 
of War 48 • 

.3. In support of Charge I and its Specification the prosecution 
introduced evidence demonstrating that on 27 June 1944 accused absented 
himself without leave from his organization (R. 9; Pros. Ex. A). It 
was stipilated b;r the prosecution, defense counsel and the accused that 
he returned to militar;r control on 18 ~ 1944 (R. 9; Pros. Ex. B). 

AU of the evidence introduced by the prosecution in support 
of' C.barge n and Specificati0Il9 6-2;, inclusive, thereof was stipulated 
by the prosaco.t:1.on, defense oounsel and the accused and may be summarized 
as follows. On various dates accused made and cashed tnnt,y checks f'or 
various amOUil'ts all dra11n. on the National Baik o! Fort Sam Houston, 
San Antonio, Texaa, and all returned unpaid b;r the drawe bank because 
or insufficient funds. These checks are more particular'.cy' identified 
and described as folloffll, viz (R. 9; Pros. Ex. B): 

- 3 -
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Specification 
Cqyerjpg Cheek 

Spec. 6 

Spec. 7 

Spec. 8 · 

Spec. 9 

Spee. 10 

Spee. 11 

Spee. 12 

Spec. 13 

Spee. 14 

Spec. 15 

Spec. 16 

Spec. 17 

Spec. 18 

Spec. 19 

Spec. 20 

Spee. 21 

Spee. 22 

Spc. 23 

Spec. 24 

Spee. 25 

Amount ot 
Check 

$60 

$70 

$20 

$20 

$10 

$10 

$10 

$10 

$10 

$10 

$10 

$20 

$5 

$35 

$10 

$20 

$20 

$20 

$5 

$10 

Date of 
Cheek 

8 lla7 1944 

15 lla7 1944 

25 May 1944 

4 June 1944 

28 Yay 1944 

5 June 1944 

14 June 1944 

25 June 1944 

28 June 1944 

26 June 1944 
, 

20 June 1944 

19 June 1944 

2l June 1944 

Z7 June 1944 

28 June 1944 

3 ~ 1944 

5 ~ 1944 

6 ~ 1944 

6 Juq 1944 

6 July 1944 

- 4 -

Cashed For 
Ase:u~ed ~ 

Lincoln .ll'DIJ" Air Field., 
Lincoln., Nebraska. 

• " 
Davits-Mont.ban Field Branch 
ot Valley National Bank,. 
'l'u.eson., Arizona. 

Santa Rita Hotel., Tucson., 
Arizona. 

" • • 
Pioneer Hotel., 'lucson., 
Arizona. 

II" • 

Catalina Drug Co •., Tucson,. 
Arizona. · 

Beaudry' Motor Canpaey, 
Tucson, Arizona. 

Bank o.t Arizona., Flagstat.t, 
Arizona. 

• • " 

0OIIIIlercial Hotel, Flagsta.tt., 
Arizona. 

II 
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None of these dishonored checks bad been redeemed by accused at least 
as late as 14 August 1944. 

On 15 March 1944, accused borrowed the sum of $500 tran the 
First National Bank of Fort Sam Houston and agreed to allot to the bank 
$100 of his pay each month of which $50 1.as to be applied in reduction 
of the loan and $50 to be placed to accused's credit in a checld.ng ac
count. Fran 22 April 1944 accused bad no balance in his checking account 
at this instibl.tion until his allotment cheek !or $100 was deposited on 
9 Mv 1944. Withdrawals made that same day reduced his bank balance to 
$50 on 9 May 1944, and thereafter it was reduced to $3() on lO May' 1944, 
$20 on 12 Y.a.7 1944 and zero on 16 Ma;r 1944. Although accused's allot,. 
ment checks :for $100 nre deposited during Jane and .Ju:cy, withdrawals 
against the account made the same day as these deposits so depleted the 
account that from 16 Mq 1944 to 24 ~ 1944 accused's checking ac
count never bad a balance of more than $4 in it at the close of business 
on arr:,- day (R. 9; Pros. Exs. c, D). 

4. The accused elected to take the stand and made an unsworn 
statement after his rights as a witness had been fu~ explained 
to him. He stated that he entered military service as an enlisted man 
approxilnate]s' .tour ;rears ago and that he remained an enlisted man tor 
eighteen months. Thereafter he trained £or ten months as an air cadet 
and even'bla~ received his cammission as second lieutenant on 22 June 
1943. At the time of this trial divorce proceedings initiated by ac
cused's wife were pending against him in Texas. With respect to the 
offenses of 1'hich he "AS charged accused stated (R. 10, 11): 

"There isn't much I can say, I guess. There isn't 
much• excuse for this I I don1 t suppose, but due to trouble 
with my wife and other things I started drinking too much, 
and went of£ the deep end." 

5. Competent evidence establishes that accused absented himself' 
from. his organization without leave £rom Z7 June 1944 to 18 July 1944. 
The evidence sustains the find:i.Dgs of guilty of Charge I and its Speci
fication. 

. The accused is also charged with obtaining under false pre-
tenses various sums of money, aggregating $,385, by cashing various checks 
upon the false representation that he had suf.ticient tunds on deposit 
in his bank account to honor them. It is elementary law that 'When the 
maker of a check utters it, he :unplied41' warrants or represents that 
there are sufficient funds on deposit 1n the drawee bank to pay the 
obligation. If the representations 1'i8re £we on the date accused issued 
these checks and accused 1'8s aware of their :D:llsity, his guilt o.t the 
offenses alleged is established. Tile evidence conclusively demonstrates 
that accused's bank 1:alance -was continuously negligible in amount aver · 
the period of time these checks were issued ·and that it 11as never suffi
cient to pay any one of the checks when issued or presented for payment 
~ the ordinary course of business. It is quite apparent that accused's 
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pleas or ~ilty' to all Clarges and Specifications nre not i:lllprovidentq 
entered. TJie record of trial sustains the findings ot guilty' of all 
Cba.rges and Specitications. 

6. 1'he accused is about 25 ;years of age. He enlie~ in the 
regular J..rrq: 13 »arch 1941 to serve tor three years. On 12 September 
1942 he. •s appointed an artation cadet and OD 22 Jone 1943 he was com
mi.eaioned a second lieutenant. Immediate~ prior to hia entr;r into 
11111.tary· eervice accused 110rked ~a a service station attendant and prior 
thereto had been em~d b7 a construction com~ to operate tractors 
and bulldo~era. 

7. The court._. lega~ constituted and had jurisdictioD ot the 
person and the or.tenses. No errors injurious~ a.ttecting the eubatant:1&1 
right.a ot accused ware comm1tted dur1Ilg the trial. In the op:1nion of 
the J3oarcl ot Revin the record of trial is legalJT au!t1c1ent to S12p-

_port. the find1ng,_ of guil"Q"• to 8Upport the sentence &I &H)roved by- the 
mining authoriq and to -warrant confirmation~ t,he sentence. Dll
misaal _is authorized upon conviction ot a rl.olat:1oD of Article of Tar 61 
or Article of War 96. 

- 6 -
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SPJGV 
CM 262293 

1st Ind. 

1rar Department., J .A.o.o•., 3 0 SEP 1944 - 'l'o the Secretary ot War. 

1. Berni.th transmitted. tor the action ot the President are 
the record or trial and the opinion or the Board of Review in the 
case ot Second Lieutenal\t llilton D. Harrington (0-748181) 1 .lir Corps. 

2. The accused pleaded guilty' to all Charges and Specifications. 
I concur in the opinion of the Board of RevieY that the record ot trial 
irlega~ sufficient to support the findings of guilty., to support 
the sentence as approved by- the rev1ning authority and to warrant 
confirmation ot the sentence. The accused was found guilty of absenting 
himselt without leave traa his organization :1'ran 27 June 1944 to 18 
~ 1944, in Tiolation ot .1.rticle of War 61., and guilty ot obtaining., 
urxier false pretenses., a total of $.385 by- issuing twenty worthless 
cheeks without having sufficient funds on deposit either to -pay them 
when issued or ,men presented !or payment to the drawte bank, in vio
lation ot Article or War 96. As approved by the reTiewing authority 
accused was sentenced to dismissal and total rorfeitures. I recommend 
that the sentence as approved by the NVining authority, although 
inadequate., be confirmed am carried into execution• 

.3. Inclosed are a draft or a letter·tor 7oor signature, trans
mitting the record to the President tor his action, and a tol"II ot 
Euenti:ve action designed to c&rT7 into effect the foregoing recom
mendation, should S11ch action meet·with approval. 

- -~ CL , Q_.-A- Q .-. 

on c. Cramer, -
Major General., 

'l'ba Judge AdTocate General • 

.3 Incls. 
1 - Record ot trial. 
2 - Dft. ltr. sig. 

ot S/1• 
.3 - Fo?'ll ot action. 

(Sentence as approved by reviewing ~uthorit;r con!inned·. 
G.C.M.o. 603, 3 Nov 1944) · 
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N.AR DEPAR ThlENT 
.Arrr.y Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

(31) 

SPJGK 
CM 262294 12 SEP 1944 

U N I T E D S T A T E S ) SECOND AIR FORCE 
) 

v. ) Trial by G.C.M., convened at Army 
Air Base, Alamogordo, New Mexico, 

Second Lieutenant DAVIDE. ~ 12 August 1944. Dismissal and 
FISHER (0-734881), Air Corps. ) total forfeitures. 

OPINION of the BOAPJ) OF REVmi 
LYON. YOYSE and SONENFIELD, Judge Advocates. 

l. The record of trial in the ca.i=Je of the officer ~ed a.bove has been 
examined by the Bea.rd of Review and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Chuge and Specifications 

CHl!RGEa Violation of the 61st Article of Wa.r. 

Specifications In that Second Lieutenant David E. Fisher, 
231st Army Air Forces Base Unit, Combat Crew Pool, did, 
without proper leave, absent himself from his organization 
at Army Air Base, Alamogordo, New Mexico, from about 0800 
23 June 1944 to about 0800 26 June 1944. 

He pleaded not guilty to and was found guilty of the Charge and its Specifica
tion. Evidence of two previous convictions, one for absence from duty for 
five days in violation of Article of War 61, and for remaining in Juarez, 
~exico, after curfew hour, in violation of Article of iiar 96, and the other 
for absence from duty for eight days in violation of Article of Wa.r 61, was 
introduced. He was sentenced to be dismissed the service and to forfeit all 
pay and allowa."l.ces due or to bec·ome due. The reviewing authority approved 
the sentence and forvrarded the record of trial for action under Article of 
Wa.r 48. 

3. Summary of evidence. 

An extract copy of the morning report of accused's organization, the 
231st Army Air Force Base Unit, Combat Crew Pool, was introduced and showed 
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that accused ws.s.absent without leave, as charged (Pros. Ex. 1). 

For the defellSe. 

Accused was designated as "Assistant Tac Officer in the B.O.Q. Area", 
but had had no particular duties to perform for approximately two months, 
except such as might be assigned to him by the 11 B.o.Q. Tac Officer" (R. 9, 
10.14). Accused was supposed to report twice a.day to the North Area Tactical 
Room (R. 11.12). On the morning of Friday, 23 June. sometime between 0800 
and 1200, accused was seen in the "Combat Crew Tac Office" by Corporal 
Antonio Contreras, Clerk in that office who received a.call for accused 
later that day and additional calls on the two succeeding days (R. 15 and 
16). Efforts on the part of the Personnel Officer to locate accused between 
0800 and 0830 on 23 June in order to have him report to "Colonel Springer" 
at 0930 were unsuccessful and that officer was instructed to "drop him 
/j,ccuse{/ as .A:ffOL11 (R. 9). On the morning of 28 June 1944 accused was 
admitted to the Station Hospital at Alamogordo, suffering from a mild 
type of jaundice and had not yet been released (R. 19,20). 

After an explanation of his rights, accused testified in his own 
behalf. Accused had reported to the "Tao Room" fairly early on the morning 
of 23 June 1944 by reading the bulletin board located there. On that oc
casion accused 11said hello" to.the Corporal in the office but did not pick 
up his mail (R. 22,23,24)._ His instructions required him to report only 
once a day, and it was not until 26 June that he was told to report twice 
daily (R. 21,22). Having no duties to perform, accused proceeded to 
Alamogordo and later that day got a ride to El Pa.so, where he met his wife 
the following day, Saturday, and where he remained with her until Sunday. 
Accused 11got considerably sicker during the afternoon (Saturday ) 111 

, but 
returned_to the Base some time Sunday, spending the night at the Guest 
Rouse. Accused me.de no effort to communicate with any one at the Base 
during the two days he was in El Paso. Accused's absence on Sunday was 
not a. matter of concern to him, as that 11was our day off" (R. 22,23,24). 
On Monday morning 26 June, accused 11had the message that Colonel Springer 
wanted to see me, so I went to see him11 (R. 23 ). 

4. Accused offered no objection to the introduction of the Extract 
from the Morning Report of his organization, which established a prim.a. 
facie case of absence without leave on the designated dates. The effect 
ofthis offering was weakened by ~ubsequent testimony, adduced by the 
defense, which indicated that the entries on the report were based on 
hearsay. Accused's own testimony, however, supplied any deficiency in 
the proof, and ~enders the record legally sufficient to support the findings 
and the sentence. Assuming that accused may have had the right to go to 
Alamogordo on Friday, the record is clear that accused had no authority 
to remain absent from his organization. It is equally clear that accused's 
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unauthorized absence having existed prior to Sunday, accused may not suc
cessfully contend that his absence on that day was excused, even if that 
was a "day off" (Manual for Courts-Martial, 1928, par. 130a). In addition 
to the.fact that illness.does not excuse absence without leave (Manual 
for Courts-Martial, 1928, par. 132), there is nothing in the record even 
to indicate that accused was too 111 to return to his organi&ation or to 
contact officers at the Base. 

5. War Department records show that accuaed is 28-11/12 years of age. 
He wa.s graduated from Sacramento Senior High School in 1933, and attended 
Sacramento Junior College for two yes.rat without graduating therefrom. He 
served in the California National Guard from March 1930 to August 1932, at
taining the rank of sergeant, and had four months' service a.s sergeant in 
the California. State Guard. He enlisted as a cadet on 27 January 1942 and 
upon .completion of the prescribed course of instruction as a bombardier 
cadet on 1 January 1943 wa.s discharged for the convenience of the GoTern.
ment. He was appointed a seco.:id lieutens.:a.t, Air Corps Reserve, Arm:, of the 
United States, on 2 January 1943. · 

6. The court was legally constituted and had jurisdiction of the person 
and the offense. No errors injuriously affecting the substantial rights of 
accused were committed during the trial. The Board of Review .is of the opinion 
that the record of trial is legally sufficient to support_the findings of guilty 
and the sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of Article of War 61. 

½Ll >---,_ · , Judge Advoo&te, 

/~~--•Jud_ge Advocate, 

;. , Jud~ Advocate, 

. - 3 -
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1st Ind. 

War Department, J.A.G.o., - To th~ Seoretaey ot Wa.r. 

l. Herewith transmittJ'ro~Eti!9.fftion ot ~e President are the reoord 
of trial and the opinion of the Boa.rd ot Review in the oaae ot Seoond Lieu
tenant David E. Fisher (0-734881), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the aentenoe. · This is accused •a 
third conviction by a. general court-ma.rtia.l within..aperiod of leas than 
eight months. On 29 January 1944 he was found guilty of unauthorized a.b
aence from duty for five days, in violation of Article of Wa.r 61, and of 
remaining in Juarez, Mexico, af'ter curfew hours contrary to the provisions 
of his pe.sa, in violation of Article of War 96, and wu sentenced to for
feit fifty dollars of his pay per month for six months. On 13 March 19-U 
he waa .found guilty of unauthorized absence from duty .for eight' days, in 
violation of Article of War 61. As approved by the revie1ring authority, 
a sentence of forfeiture of $50 of his pay per month for eight months wu 
imposed. It is apparent that the accused ia lacking in a proper apprecia
tion of the duties and reaponsibilitiea of a co:nniaaioned officer, alld I 
recommend that the sentence be confirmed, that the forfeitures be remitted, 
and that the sentence as thus modified be carried into execution. 

3. Inolosed are a draf't of a letter for your signature transmitting 
the record to the President for hia action and a .form of ExeoutiTe action 
deaig::.ied to carry into effect the reoommelldation hereinabove made, should 
auoh action meet with approval. 

~- o- ·~ 

}Vron c. Cramer, 
Major General, 

3 Inell. The Judge Advooate General. 
Inol.1-Reoord of trial. 
Incl.2•Drf't. of ltr. for 

aig. Seo. of War. 
Inol.3-Form of Ex. action. 

(Sentence con!im.ed but tor!eitures remitted~ G.C.K.O. 595, 28 Oct 1944) 

-·-
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WAR IZPAR':'MSNT 
A:rrtry Service Forces 

In the Of.flea of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 262295 

· 5 SEP 1944 

UNITED STATES SECOND AIR FORCE ~ 
v. ) Trial by G.C.JL, convened at 

) Lincoln A:n:zy- Air Base, Lincoln, 
Second Lieutenant EARLE K. ) Nebraska, 9 August 1944. Dis
EASTON (0-74S604), Air ) missal. 
Corps. ) 

OPINIOU of the BOARD OF REVIEW 
LIPSCOMB, SYKES and GOLDEN, Judge Advocates 

1. The Board o:f Review has examined the record of trial in the 
case of the o.f.ficer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci..fi
catl.ons: 

CHARGE I: Violati.on of the 61st Article of War. 

Specification l: In that Sacorrl Lieutenant Earle K. Easton, 
Air Corps, 2nd Air Force Classification and Routing 
Pool, then Classification Routing Section "K", Classi
fication Routing Pool, did, Yd thout proper leave absent 
bi.melt .from his station at Army Air Base, Salt Lake 
City-., Utah .from about 2l March 1944 to about Zl March 
1944. 

Specifieati.on 2: In that Second Lieutenant Earle K. Easton., 
Air Corps., 2nd Air Force Classification and Routing 
Fool, did, 1d thout proper leave absent himself from hi.s 
station at Lincoln Arrrry Air Field, Lincoln, Nebraska., 
from about 2 June 1944 to about 25 June 1944. 

https://Specifieati.on
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CHARGE II: Violation o.r the 96th Article or War. 

Specification l: In that Second Lieutenant Earle K. Easton, 
Air Corps, 2nd Air Force Classification and Routing 
Pool, then Classification Routing Section "K", Classi
fication Routing Pool, was at Portland, Oregon, on or 
about 23 Marcil 1944 drunk and disordarly 1n unifonn in 
a public place, to wit, Greeley Street. 

Specification 2: In that Second Lieutenant Earle K. Easton, 
Air Corps, 2nd Air Force Classification and Routing 
Pool, then Classification Routing Section "K", Classi
fication Routing Pool, did at Portland,; Oregon on South
west 5th Aver1.ue on or about 16 March 1944 o:perate a 
motor vehicle while intoxicated. 

Specification 3: In that Second Lieutenant Earle K. Easton, 
Air Corps, 2nd Air Force Classification and Routing 
Pool, then Army Air Forces Flexible Gunnery School, did., 
on or about 18 January 1944, wrongf'lll.ly fail to. maintain 
a sufficient bank balance in Valle;r National Bank, Phoenix, 
Arizona, to meet a certain check issued by him at Las 
Vegas., Nevada., to El Cortez Hotel, Las Vegas, Nevadat on 
18 January 1944 in the amount of Ten Dollars ($10.00J 
drawn on the said Valley Nation~ Bank, Phoenix., Arizona., 
for which the said Second Lieutenant Earle K. Easton re
ceived f"ul.l. value. 

Specifications 4 through 14 inclusive allege in identical terms 
as in S:pecification .3 above that the accused wrong~ 
failed to maintain an adequate bank account for the J?8,'1'
mant of the follOfiing described checks: 

Specif'ication ~ Amoun:t, ~ 

Specification 4 18 January 1944 $15.00 El Cortez Hotel., 
Las Vegas., Nevada. 

Specification 5 6 February 1944 $15.00 Biltmore Hotel, 
Las Vegas., Nevada. 

Specification 6 11 February 1944 $10.00 El Cortez Hotel., 
Las Vegas, Nevada. 

Specilication 7 11 February 1944 $10.00 El Corte:.e, Hotel., 
Las Vegas., Nevada. 

Specification 8 11 February 1944· $10.00 Biltmore Hotel., 
Las Vegas., Nevada. 

-2-
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Specification Date Amount Payee 

Specification 9 ll February 1944 $10.00 Biltmore Hotel, 
Las Vegas, Nevada. 

Specification 10 17 February 1944 $10.00 El Cortez Hotel, 
Las Vegas, Nevada. 

Specifi~tion ll 20 Februa.cy 1944 $10.00 El Cortez Hotel, 
Las Vegas, Nevada. 

Specification 12 23 February 1944 $10.00 El Cortez Hotel, 
Las Vegas, Nevada. 

Specification 13 24 Februar<J 1944 $10.00 Officers' Club., Las 
Vegas Army Air Field. 

Specification 14 26 February 1944 $10.00 Pioneer Club., 
Las Vegas, Nevada. 

He pleaded guilty to Charge I and its two Specifications, guilty to Charge 
II and the first Specification thereunder except the word "disoroerly"., to 
which he pleaded not guilty, and not guilty to the remaining Specifications 
or Charge II. He was found guilty of all Charges and Specifications and 
was sentenced to be disnissed the service. The reviewing authority dis
approved the findings of guilty of the words "and cti.sorderly-'1 in Specifi
cation l, Charge II, approved the sentence and .forwarded'the record of 
trial for action under Article of War 48. · · · · 

3. The evidence for the prosecution consisted entirely of documentary 
evidence, depositions and stipulations which were admitted into evidence 
llithout objection. Appropriate extract copies o.f the accused's organiza
tion's morning reports showed his absence without leave as alleged in 
Specifications 1 and 2., Charge I (R. 9-10, Exs.l, 3). His return to 
military control on 23 March 1944 was shown by a similar documont of the 
Police and Prison Officer of the Portland Arrrry Air Base, where he was 
temporarily confined immediately after apprehension (Ex. 2). A similar 
document of his own organization showed his return to military control 
on 25 June 1944 (Ex. 3). · 

On the night of 16 March 1944 at about 10:,30 o'clock, the ac
cused, 'While on leave, was operating one of his f'riends' automobiles which 
was involved in an accident upon a public street o.f Portland, Oregon, with 
the automobile of a retired officer. According to the latter, the arresting 
officer an.d military· police, the accused immediately after the collision 
was 1ntoxi-.'l.ted because lfhis gait was staggering; bis eyes glassy and 
bloodshot; his speech incoherent and bis breath alcoholic11 (R. 10-12., 
15-18; Ex. 4, 6). . . 

At about 4:00 o'clock a.m. on 23 March 1944, the accused, while 
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absent 'Without leave., was apprehended on the streets of Portland., Oregon., 
by the military police who characterized his condition as "drunken" and 
disheveled., but not disorderly, and who testified that the accused •passed 
out" in a 11stupor11 upon arrival at the police station (R. 12-14; Ex. 5). 

It was stipulated that the accused issued the checks described 
in Specification 3-14., inclusive., Charge n., to the designated pey-ees 
therein named and received i"ull value therefor., and that photostatic 
copies thereof would be admitted into evidence, as was done (R. 22-23 11 

23-27; Exs. 9-19). It was likewise stipulated that such checks were 
presented to the drawee bar.Jc on the respective dates alleged in the 
Specifications for payment., which was refused because of insufficient 
funds (R. 'Z/). By deposition., the assistant head bookkeeper or the 
drawee bank testified that the accused sines 12 August 1943 had main
tained a small account at the bank wbich he continue_d by the monthly 
deposit o£ a $100 government allotment., and that on all the dates al
leged in the applicable Specifications the accused's account was over
drawn except on 18 January 1944 and 11 February 1944 when it showed 
balances or $2.22 and $15.02 respectively (R. 20-21; Ex. 7). 

4. The accused., after explanation of his rights as a it:l. tness., testi
fied that he was absent 1lithout leave on the two occasions as alleged and 
attributed the first to over-staying his leave because of "partying" and 
the second merely to restlessness (R. :28-29). On the night of 16 March 
1944., he had been taking some intoxicated friends home in their automo
bile., but although he had inibibed several beers and two highballs he bad 
not been "really drunk" (R. 30). On the morning of 23 March 1944., he had 
been "pretty drunk" but had not been disorderly (R. 29). Concerning the 
issuance of the checks., he had :maintained the account as shown by- the 
prosecution's lrl.tness., but bad failed to keep his check stubs and bad at
tenpted to laaep his checking transactions in bis head (R. 32, 36). He 
bad not intended to defraud anyone., and because of change of stations he 
bad not been aware of the outstanding unpaid checks "ff'r.ich he was willing 
to pay as he bad ample funds to do so (R. 33). He had enlisted in Decem
ber., 1940., had served at the attack on Pearl Harbor and had been appointed 
an aviation cadet in Septamber11 1942 (R. 33). He had never before been 
rourt-mart.ialed (R. 34). Upon cross-examination, he admitted that he had 
been careless about his bank account (R. 34-40). 

5. Specifications l and 2., Charge I., allege that the accused without 
proper leave absented himself from his named stations from about 21. March 
1944 to about 23 March 1944 and from about. 2 June 1944 to about 25 June 
1944 respectively. The elements of the offense of absence without leave., 
which is violative of Article of War 61, and the proof'required for con-
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viction thereof', according to applicable authority, are as follows: 

"* * * (a) That the accused absented himself .from 
his command, * * *, station, or camp for a certain 
period, as alleged, and (b) Th.at such absence was 
without authori.ty from anyone competent to give him 
leave" (MCM, 19281 par. J.32). 

The competent documentary evidence adduced by the prosecution 
conclusively establishes the two periods of unauthorized absences as 
alleged, SDd abundantly supplements the accused's pleas of guilty. The 
accused's own testiro:ny, i'u.rtheI'll¥)re, admits his COllllllission of the two 
ofienses which were actuated by reasons so trivial that they- are unworthy 
of consideration even in extenuation. ill of the evidence and the accused's 
plea of guilty, therefore, beyond a reasonable doubt supports the court's 
findings of guilty of Charge I and its two Specifications. 

6. Speci.fications l and 2, Charge :n, respectively allege that the ac
cused at a designated ti.me on a named public street in the city of Portland, 
Oregon, was drunk and disorderly, and that at another designated time on 
other streets in the same city he operated a motor vehicle while intoxicated. 
"Drunkenness" is a disorder that is prejudicial to good order and :military 
discipline and consequently is violattve of Article of War 96 (.MCM, 1928, 
par. 152A). The operation of a motor vehicle upon the streets of a city 
by an intoxicated member of the armed forces is likewise violative o:r 
Article of War 96 as conduct of a nature to bring di.scredit upon the 
military service (Id. par. 15211). 

'.lhe prosecution I s evidence conclusivel)r shows that the accused 
on each o:r the specified occasions was drunk upon the streets of a large 
city, that on 23 March 1944 he was not disorderly and that on 16 :March 
1944 he was operating a motor vehicle which collided id.th another auto
mobile. To the first Specification he pleaded guilty excepting the word 
•disorderly", to which he pleaded not guilty, and in his own testimony 
he admitted that on the alleged date he was "pretty drunk". The re
viewing authority properly disapproved the court• s findings of guilty of 
the words "and disorderly" in such Specification. Wbile he pleaded not 
guilty to the secom Specification, his own testimony admits that he had 
partaken of intoxicants before operating the vehicle, and feebly asserts 
that on such occasion he was not "really drunk". The evidence, therefore, 
beyond a reasonable doubt establishes the accused's comml.ssion of the of
fenses a1leged as approved by the reviewing authority and .:f'ully warrants 
the court's findings of guilty thereof as approved. · 

7. Specifications 3 to 14 inclusive, Charge II, all.age that the ac
cused on or about various specified dates lil'Ongi'lllly failed to maintain a 
sufficient bank balance in a bank upon llhich. he drew some 12 checks, ag-
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gregating the total sum o:r $130., peyable to .four dif'.f'erent payees., to pay 
them after he had received full value there.for. Wrong~ fa1J1ng to 
maintain a sufficient bank balance to meet checks drawn thereon :is vioJ.ative 
o! Article or War 96 (C}.{ 2020Z7 (1934)., ntg. Op. JAG, 1912-40., Sec. 453 (22)). 

Tba prosecution's evidence shows that the accused issued and received 
value !or :the checks a.s alleged and that on the dates tbereo.r hi.s account in 
the drawee bank was either overdrawn or was hopelessfy inadequate for their 
peyment. The checks were issued over a six week period., during which the ac
cused by bis own admission gave little., i..f' any-., attention to the adequacy o! 
bis bank accomit for the payment of checks issued by him against it. Su.ch 
reckless disregard o! financial responsibilities as is clearly evidenced by 
bis prof'ligate issuance of the checks over a protracted period o! time during 
11hich he either knaw or should have known tbat his bank account was insu:t'.t'i
oient to pa::, th001, evinces a wanton abandon which transcends the ordinary 
dictates of financial decency and is clearly conduct of a nature to bring 
discredit upon the military service. The evidence, therefore, beyond a 
reasonable doubt establishes the accused's gailt of wrong~ failing to 
maintain a sufficient balance in his account to pa::, the 12 checks drawn 
against it., and ampl.1' warrants the court's .findings of guilty or Charge II 
and Sped.fications 3 to 14 inclusive thereunder. 

8. Th& accused is about 22 years old. The War Department records show 
that he has had enlisted service frcm 9 Ilecember 1940 to 22 June 1943 when he 
was commissioned a second lieutenant upon completion o.r Officers' Candidate 
School and that he has had activa duty as an officer since the latter date. On 
10 September 1943 he was punished under Article of War 104 by- a ·fine of $75 
for the offense ot absence without leave. He attended high school for three 
years and is unmarried. There is no record of employment prior to entrance 
into the service. On 12 May 1937 he was confined in the Iowa Tra1nil'lg School 
!or Boys., Eldora., Iowa., l:.pon a charge or "delinquent and inooITigible•. 

9. The court was legally constituted. No errors inj'J.l"iously affecting 
the substantial rights of the accused were committed during the trial. For 
tm reasons stated the Board of Reviaw is or the opinion that the record ot 
trial is legally sufficient to support the findings of gailty- of all Charges 
and Specifications., as approved by the court., and the sentence., and to 
warrant con.firmation thereof. Dismissal is authorized upon conviction ot 
a violation o:t either Article of War 61 or Article of War 96. 

~ f ~udgo Jdvocate • 

.b~A ..d~a Advocate. 

A-r:.__.j~ • Judge Advocate. 
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SPJGN 
CM 262295 

1st Ind. 

War Department., J.A..G.O • ., &l SEP NM · - To the Secretar;y of War. 

1. Herewith transmitted tor the action of the President are 
the record of trial and the opinion of the Board of Review in-the 
case of Second Lieutenant Earle_K. Easton (0-748604)., Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings as ap
proved by the reviewing authority and the sentence and to warrant 
confirmation thereof. I recommend that the sentence of dismissal be 
confirmed and ordered executed. 

J. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for bis action., and a form of 
Elceoutive action designed to carry into affect the foregoing recom
mendation., should such action meet with approval. 

c... ~ , 

~on c. Cramer., 
Jls.jor General., 

The Judge Advocate General• 
.3 Incls. 

Incl 1 - Record of trial. 
Incl 2 - Di't. ltr. for sig. s/'K. 
Incl .3 - Form of action. 

(Sentence confirmed. G.C.K.O. 5f:f1., 16 Oct 1944) 





WAR DEPARTMENT (43) 
Army Service Forces 

In the Office or The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 262347 

13 SEP1944 
UNITED STATES 87TH INFANTRY DIVISION 

v. Trial by G.C.M., convened at 
Fort Jackson, South Carolina,

Private GEORGE L. MOORE 15 August 1944. Dishonorable 
(34102856), Company A, discharge and conf'inement for 
347th Infantry. fifteen (15) years. Discipli

) nary Barracks. 
I 

HOLDWG by the BOARD OF REVIEW 
TAPPY, HARVIOOD and TREVETHAN, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the !ollodng Charge and Specifi
cation: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private George L. Moore, Company "A", 
347th Infantry, did, at Fort Jackson, South Carolina, on 
or about 12 July 1944, desert the service or the United 
States and did remain absent in desertion until he sur
rendered himself at Fort Jackson, South Carolina, on or 
about 22 July 1944. 

He pleaded not guilty to and was round guilty or the Charge and Speci• 
fieation. Evidence of two previous convictions by summary court-martial 
for (a) absence without leave from 28 December 1943 to .30 December 1943 
in violation or Article of War 61, and (b) breach of off limits order, 
30 April 1944, 1n violation of Article 0£ flar 96, was introduced. He was 
sentenced to dishonorable disoharge, total forfeitures and confimement at 
hard labor for fifteen years. The reviewing authority approved the sen
tence, designated the United States Disciplinary Barracks, Fort Leavenworth, 
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Kansas, as the plaee of eonf'inement, and forwarded the Ncord of trial 
pursuant to the provisions of Article ot liar 5~. 

3. The evidence tor the prosecution is substantially as follows: 

Accused was a member ot Company A, 347th Infantry, stationed 
at Fort Jackson, South Carolina. On 10 July 1941 an order was is~ued 
by 87th Infantry Division Headquarters, Fort Jackson, South Carolina, 
transferring accused to Army Ground Forces Replacement Depot No. 11 
Fort George G. Meade, Maryland, and directing him to proceed to Fort 
Meade on or about 12 July 1944. On or about 11 July 1944 the first 
sergeant of Company- A, 347th Infantry, called accused into the company 
orderly room and showed him a copy of the transfer orders {R. 8; Ex. 2) 
and told accused he would depart the next day at a time to be announced 
later. The transfer orders contained accused's new post office address 
and the sergeant called his attention to it suggesting that he notify 
his correspondents accordingly. The first sergeant orde~ed accused to 
remain in the area and be available for this transfer, advising him 
that·he was alerted, headed £or overseas duty, and that his absence 
without leave a~ such a time would be a most serious offense (R. 7-9). 

Following this conversation with his first sergeant accused 
absented himselt without leave on 12 July 1944 and remained absent 
until 22 July- 1944, when he voluntarily- returned to his old organiza
tion at Fort Jackson, South Carolina (R. 6; Ex. l). 

4. For the defense: 

No evidence was presented for the defense but accused made 
an unsworn sta.te~nt foll01'1ng an explanation or his rights. He ad
mitted his unauthorized absence as charged, but denied that the first 
sergeant had said anything to him about going overseas. He said the 
sergeant had granted him permission to go to town on the night or 
11 July 1944 to attend to some business and that upon his arrival in 
tO'ffn he had a few drinks, "got lit up on liquor", and absented himself 
(R. lO•ll). . 

;. The Specification follows with exactness the ror11 recommended 
and appearing on page 238 or the Manual for Courts-Martial, 1928. This 

, is the rorm customarily used in alleging desertion. Under the general 
allegations or the Specification the prosecution could have proven its 
case b,y showing either that the unauthorized absence was (a) with intent 
not to return, (b) to avoid hazardous duty or (c) to shirk important 
service (3 Bull. JAG 142; OM 245568, Clancy). It is apparent from the 
record that, in proving the-desertion alleged, the prosecution procaeded 
upon the theory- that accused absented himself from his organization, 
without leave, with intent to avoid hazardous duty or to e!lirk important 
service. Neither or these intents was proven. There is nothing in 
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the Special Ordere (Ex. 2) effecting accused's transfer indicating 
that he was being sent to a port ot embarkation or that he was alerted 
and destined for overseas service. The only evidence tending to show 
that accused knew he was being transferred to a port or embarkation or 
staging area tor overseas shipment is the testimony- or First Sergeant 
John w. Davis, However, it is not apparent that Sergeant Davis possessed 
this factual information. Indeed it appears that his knowledge, or more 
likely' his belief, was premised upon the significance or the place to 
which accused was being sent and nothing more. In this connection the 
following questions were asked and answers elicited from Sergeant Davis: 

"Q. Now, as first sergeant, and as a member or the 
militaey' personnel, does the fact that a person is transferred 
to Fort George G. Meade or Fort Ord have any particular 
significance to you?

"A. Well, yes sir. 
11Q. What significance does it have?
"A. They would be going over, sir, overseas replacement 

from the port of embarkation" (R. 9). 

No weight can be given to such testimony as it was purely opinion evidence. 
Not all the militar,r personnel transferred to or stationed at Camp Meade 
is destined for overseas duty, or for hazardous duty or important service 
within the meaning of the words as used in the applicable Article of War. 

In a previous opinion of this office the purport of the term 
•important service11 and the types or service included within its context 
w~re discussed as f'ollovs, viz:, 

"* * * Within the meaning of that article ['AW 2§] 'important 
service' includes all actual service designed to protect or 
promote, in a manner direct and immediate, the national or 
public interest or welfareJ but does not include what may be 
termed 'preparatory service,' that is, service which constitutes 
merely a part of a series of acts or course or prescribed 
conduct, designed, by way ot preparation and training, to 
perfect the personnel of the Arm:, in its duties to the end 
that it may be fitted when called upon in time of national 
stress or public emergency to render efficiently that actual, 
direct, immediate service to the national or public interest 
or welfare which is the ultimate object of maintaining an 
army.*** C.M. 151672 (1922). 11 (1 Bull. JAG 271). 

In a recent opinion of this ottice it was held that, under the foregoing 
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etandards as applied in times or war 

"***transfers or movements for the organization or expan
sion or new units, or for training purposes of routine 
character, not directly related to the maintenance of 
internal order, embarkation for foreign duty, possible contact 
with the enemy, or other special functions of the A.n!rf may not 
be classified as important service" (underlining addedJ (1 Bull. 
JAG 272, CM 224805 (1942); 14 BR 191). 

Although the first sergeant advised accused he was destined for overseas 
service, it is quite apparent from the record that his opinion was not 
based upon facts, but merely upon an assumption drawn from the fact that 
accused was being transferred to a staging area. There is not a scintilla 
of evidence in the record to establish the~ that accused's transfer 
was "directly related" to embarkation for foreign duty or to any other 
important service. Because of the failure of the evidence to establish 
as a fact the type or service to 'which accused was being transferred, the 
evidence does not sustain the finding of guilty of absenting himself with 
intent to shirk important service. · 

To sustain a conviction of desertion based upon absenting him• 
self with intent to avoid hazardous duty the record must contain evidence 
to establish that accused knew or had reason to know that his embarkation 
for overseas duty was :illlminent and that his absence would avoid embarkation 
(2 Bull. JAG 139, CM 2.3ll6.3 (194.3); 18 BR 15.3). There is no evidence in 
the record that his embarkation was :illlminent and that his absence avoided 
such embarkation. It cannot be inferred that accused knew certain tacts 
when the existence or the facts have not been established. Thus the 
evidence does not sustain a finding of guilty or absenting himself with 
intent to avoid hazardous duty. 

The evidence likewise fails to establish beyond a reasonable 
doubt that aooused absented himself with the intent not to return. An 
unexplained absence without leave of ten days terminated by voluntary 
surrender does not constitute desertion 1n the absence of other circWll
stances indicating an intent to remain away permanently (1 Bull. JAG .325, 
CK 226261 (1942); 15 BR 55). The findings or guilty or desertion on this 
ground cannot be sustained. The record is legally sufficient to support 
only so much or the findings or guilty as involves the lesser included 
offense of absence without leave at the time and place and for the period 
alleged, in violation or the 61st Article of_War. 

6. For the reasons stated the Board or Review holds the record of 
trial legally suff'icient to support only so mu.eh of the findings or 
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guilty r£ the Charge and its Specitication as involves findings that 
the accused, at the time and place alleged, absented himself without 
leave .from. his organization and remained absent without leave until 
his voluntary return at the time and place alleged, in violation of 
Article or War 61, and legally sutticien.t to support the sentence.• 

-~~~----=-·-~..........-==-·__, Judge .ldvocate. 

SPJGV 
CII 262:JJ,,7 

1st Ind. 

SEP 161944War Department, J • .l.G.o., - To the Commanding General, 
87th Inf'ant1"7 Division, fort Jackson, South Carolina. 

1. In the case or Private George L. Moore (34102856), COJl1P8.ll1' 
A, 347th Infantry, I concur in the foregoing holding by the Board ot 
Review and, tor the reasons therein stated, recommend that on:cy- so 
much ot the findings of guilty ot the Charge and its Specification as 
involves .f'indings that the accused, at the time and pla~e alleged, ab
sented himself without leave from his organization and remained absent 
without leave until his voluntaey return at the time and place alleged, 
in violation ct .lrticle ot War 61 be approved. Thereupon you will have 
authority to order the execution ot the sentence. 

2. In Tin·or the policy announced in the letter dated 5 Jlarch 
1943 (AG 250.4 (2-12-JJ)), f'rom The Adjutant General to all otticere 
exercising general court-martial jurisdiction within. the continental 
lillits ot the United States, Subjects •Un1tondt7 ot nntences ad
judged by- general courts-martial•, it is rec011111ended that the confine• 
111ent be reduced to a term not 1n exceH ot five 79ar1. 

3. When copies of the published order 1n this case are forwarded 
to this ottice they- should be accoapeniad bJ' the foregoing holding and 
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th1a indorN11ent. For convenience ot reference and to facilitate 
attaching copiea ot the published order to the record in this case, 
pleaae place the tile number er the record in brackete at the end ot 
the publlihed order, a1 tollow11 

(CK 262347). 

llyron C. Cramer, 
Major General, 

!he Judge J.dTOCate General. 
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WAR D.i!:P.'l.i .'l'r.'.tl:T 
Arrrry Service 1' orces7 

(49)
In the Office of 'l'he Judge Advocate General 

Washington, D. c. 

SlJGQ 
c~" 262360 ~EP 1 8 1944 

U N I T i I' S 1 A T ~ S ) SEVENTH ::,£f'.VICE cm,:: Ju'ID 
) Trial by G..C.\:., convened at 

v. ) Fort Leonard Wood, :tissouri, 16 
) Augu;3t 1944. Dismissal and con

Captain ::TP~:!:J B. CA:iPBELL ) finement for one (1) year. 
( 0-450711), \'.edical Ad"'llini J 

\ 

strative Corps. ) 

CP Ir::ION of .the BOA?.:9 OF PJNTCTI 
G-A;,'.B~;:ELL, F:.--~_;__;:C;EICK and A\Dif!SON, Judge Advocates. 

1. The Board of Revie-:r has exa::d.ned the record of trial in the case 
of the officer na~ed above and submits this, its opinion, to The Judge 
Advocate General. 

2. 'l'he accused was tried upon the following r:harges and Specifi
cations: 

CI{A._RQ:._:; I: Violation of the 95th Article of war. 

Specification 1: Finding of not·guilty. 

Specification 2: In that Captain Frad B. Campbell, UAC, did at 
Fort Leona.rd Wood., Hissouri, on or about 15 July 1944, with in
tent to deceive Ifajor L. H. Prather., officially state to the 
said }Iajor Prather, concerning the charging of items of mer- • 
chandise personally purchased from Waynesville.Lumber Colflpany, 
Waynesville, Missouri, to JtM:edical Supply Officer, Station 
Hospital•, that •I have no explanation of why the Waynesville 
Lumber Company charged these items to the Medical Supply Of
ficer at the Station Hospital other than that they lmew I was 
the ~edical Supply Officeru, which statement was !mown by the 
said Captain Fred.B. Ca:npbell to be untrue, in that he, the said 
Captain Campbell had demanded of said Waynesville Lumber Company 
that such billing be made. 

CH.AF.::X:C II: Violation of the _94th Article of War. 

Specification 1: In that Captain Fred B. Campbell, Medical Ad
ministrative Corps, did, at Fort Leonard Wood, Missouri, on or 
about 1 February 1944, wrongfully, unlawfully and fraudulently 
sell 100 bed sheets of the value of about t90.00 and 50 pillow 
cases of the value of about $18.5(), total value i1os.50, 
property of the United States,.fUinished and intended for the 
military service thereof. 

https://Leona.rd
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Specification 2: Same as Specification l above, except that it 
alleges sale, on or about 28 February 1944, of 200 bed sheets, 
of the total value of $180.00. 

Specification 3: Same as Specification l above, except that it 
- alleges sale, on or abo'.lt 15 May 1944, of 100 bed sheets and 

72 pillow cases, of the total value of ~6.64. 

Specification 4: Same as Specification 1 above, except that it 
alleges sale, on or about 26 June 1944, of 144 bed sheets of 
the total value of $129. bO. · 

Specification 5: Same as Specification l above, except that it 
. alleges sale, on or about 5 April 1944, of 6o bed sheets of 

the total value of t90.00. · 

Specification 6: Same as Specification l above, except that it 
alleges sale, on or about 5 May 1944, of 156 bed sheets of 
the total value of ~234.00. 

Specification ?: Same as Specification l above, except that it 
alleges sale, on or about 4 January 1944, of 150 bed sheets 
and 75 pillow cases, of the total value of :flo2. 75. 

,CHARGE nr: Violation of the 96th Article of war. 

Specification l: In that Captain Fred B. Campbell, Medical Ad
ministrative Corps, did, at Fort Leonard Wood, Missouri, on 
or about 23, 25, and 28 February 1944, wrongfully and un
lawfully procure the issuance of Enlisted Men 1s Passes to 
W~esville, M:icsouri, for Private First Class Shigenobu 
Sakahara, ;39081611. 

Specification 2: In that Captain Fred B. Campbell, Medical Ad
ministrative Corps, did, at Fort Leonard Wood, :Missouri, on 
or about 23, ;;c5, and 28 February 1944,· wrongfully and un
lawfully direct Private First Class Shigenobu Sakahara, 
39081611, to proceed to Wey-nesville, Missouri, a.nd there 
perfonn carpenter work and labor upon private property. 

Specification 3: In that Captain Fred B. Camp:.1ell, Medical Ad
. ministrative Corps, did, at Fort Leonard Wood, Missouri, on 

or about 24 and 2$ February 1944 and 2, 7, B, 9, and 14 
· March· 1944, being seven different days, wron;;f'ully and un
la,r.t'ull.y procure the issuance of' Enlisted Men's Passes to 
Waynesville, Missouri., for Private First Class Carl. C. 
Juvenal. 
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Specification 4: In that Captain Fred B. Ca.:!ipbell, Medical Ad
ministrative Corps, did, at Fort Leonard Wood, Missouri., 
on or about 24 and Z9 February 1944, and 2, 7, 8, 9, and 
14 March 1944, being seven different days, wrongfully, and 
unlawfully direct Private First Class Carl c. Juvenal, to 
proceed to 1:V-aynesville, Ltissouri, and there perform painting 
work and labor upon private property. 

The accused pleaded not guilty to Charge I a.~d its Specifications, guilty 
to all of the remaining Charges and Specifications, and was found not 
guilty of Specific~tion 1 of Charge I, but guilty of all Charges and the 
remaining Specifications. No evidence of any pravious conviction was in
troduced at the trial. The accused was sentenced to be dismissed the ser
vice, to forfeit all pay and allowances due or to becane due, and to be 
confined at hard labor at such place as the reviewing authority may di
rect for a period of three years. The reviewing authority approved the 
sentence but remitted the forfeitures and two years of the confinement, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded the record of trial 
fct action under Article of War 48. 

J. The evidence for the prosecution, briefly summarized, is as 
follows: 

Specification 2 of Charge I (False official statement): Between 
1 January 19-44 and 26 June 1944, various purchases of building materials 
a::d allied i terns of merchandise were made on account from the Waynesville 
Lumber Company by or 9n behalf of the accused, who was Medical Supply Of
ficer, Station Hospital, Fort Leonard Wood, Missouri, at the time such 
purchases were made (R. 12, 15). All building materials and items of mer
chandise so purchased were charged to •1fodical Supply Officer, Station 
Hospital, Fort Leonard Wood, Missouri•., but not all of them were delivered 
to Fort Leonard Wood (R. 12., 16). Some of them were delivered to the 
privately-owned dwelling in which the accused lived in Waynesville., 
Missouri (R. 12, 16)., and which he was personally having repaired and· 
improved pursuant to his rental contract with the owner thereof (R. 16, 
60.-61). Paint purchased from the lumber company by Pfc. Carl c. Juvenal 
(F.. 59), and cabinet hingf:ls, door knobs and other items purchased from 
it by Pfc. Shigenobu Sakahara (R. 57) were shown to have been actually 
used in the work which they did for the accused on this private dwelling. 
Vlhen these two enlisted men made the purchases referred to and gave in
structions that the items purchased be charged to the account of Captain 
Campbell, the charge slips were made out to the account of Hedical Supply 
Officer, Station Hospital, Fort Leonard Vfood, Missouri (R. 58, 60). The 
manager of the lumber company, Arden w. Haubein, testified that the ac
cused informsd him that he was going to remodel a house in Weynesville 
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and· gave specific instructions that when he made ;purchases in person or 
materials ·to be sent to this house, or when he sent or telephoned for them, 
they were to bEf charged to the Medical tiupply Officer, ::ltation Hospital, 
Fort Leonard Wood (R. 15, 16-17). All payments ma.de to the lumber company 
on the account thus carried by it were made with soma form of "Amy" check 
(R. 17-20). Mrs. l!;va Viood, bookkeeper for Waynesville Lumber Company, testi
fied that it was well-known a:nong the employees of the company that the 
accused was·Medical_~upply Officer lli. 10). 

On or about 25 July 1944, during 11 an official investigation which was 
directed by, the Post Commander", Major Lawrence H. Prather questioned the 
accused with reference to sane of his transactions (H.. 8), and testified 
at the trial, as a prosecution witness, with regard to a statement made to 
him by the accused during the·course ·or that investigation which.is al
leged in Specification 2 of'Gharge II to have been false. Upon original, 
direct examination, in res.Pense to a question 11V/ere there any statements 
made concerning a firm or firms?a, ~;ajor Prather testified as follows: 
''Captain Campbell stated that he did not know why the '1iaynesville Lumber 
Company charged these items to the ~edical Supply Officer of the Station 
Hospital. At that time, they 1-new he was Medical ~upply Ofi'icer• (R. 9). 
Ha.vine been recalled ..:..s a witness by the prosecution _later during the trial, 
Liraj oi· Prather, was more p~ticula:rly examined by the President of the court. 
with regard to the alleged false official statement under discussion, the . 
conditions under which it was made, the question or questions, if ~y, in 
response to vhich it was made, and the exact language used by the accused. 
Major Prather thereupon testified as follows: 11I asked Captain Campbell 
if he had any statement that he wished to make at the conclusion of this 
interview and in that statement which he desired to make he nade the state
ment that he had no explanation of why the \-iaynesville Lumber Company 
charged these items to the lledical Supply Officer, other than that they 
rnieht have knovm that he was the Eedical Supply Officer" (R. 49). 

CILiP..0-3 II and its Specification (Ai'f 94 - Sale of property of the 
United ::itates, furnished and intended for the military use thereof): 

Nothwithsta.nding the accused pleaded guilty to Charce II and 
each of its seven Specifications, the prosecution adduced evidence fbr 
the purpose of proving the commission by the accused of each ·offense alleged. 
To attempt to summarize under each separate ::ipecification all of the evi
dence which rrey tend to establish the accused's guilt of the offense therein 
a.lleeed vrould only serve to unduly lengthen this opinion, because some of 
the evidence is general in its nature and applicable to all seven Specifi
cations alike. An effort·will be rrede, however, to indicate the Specifi
cations to which portions of the evidence have particular application. 

lt was stipulated that if Second Lieutenant Joseph A. Kirschner, 
Mt..C, were present and sworn as a witness, he would testify that, in his 
capacity as custodian of the Hospital Billeting and :,less Fund, Station 
Hospital, 1''ort Leonard Wood, l.Iissouri, he talked with the accused on or 
about 5 January, 1 l<'ebruary, and 28 February, 1944, respectively, "about 
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(S3) 
securinc bed sheets to be resold by the BiUeting and ~ess Fund as an ac
cor.1modation to the nurses and officers who were required to own their ovm 
~ersonal bed linens; that as a result Captain Campbell (accused) agreed to 
and did ci.eliver to the housekeeper at Nurses Quarters m.1....'1'\ber ll7 for such 
resale, three (3) lots as follows: 5 January 1944, 150 bed sheets, 75 
pillow cases, total ~269.25; 1 1''ebruary 19411-, 100 bed sheets, 75 pillow 
cases, total Jl79.50; 28 February 1944, 200 bed sheets, total ~300.00; that 
it ·was deffoitely re!}resented 'oy ~aptain Campbell that these sheets were be
in!:; r-irocured by him throw:h Wayne svil1e Lumber L:ompany, · ',iaynesville, W.ssouri, 
and in each case, he, the witness, made checks payable to the Waynesville 
Lumber Co:npa.'1y in the three {3) amounts as stated above, (and) t:iat he had 
no intimation nhatever that Captain ~ampbell was handline the matter in any 
other r.ianner than straieht legitimate deals" (R. 30, ..:;x. 8). (Specifica
tions 1, 2, 7). 

Photo.::rar,hic co:iies of three checks dravm by Lieutenant Kirschner 
as custocicin of the Hosr,ital Billeting and Less .r'u.nd, Station Hospital, Fort 
Leonard ,.food, Liissouri, dated 5 January 1944, 2 r'ebruary 1941+, and 25 l''ebruary 
1944, res,ectively, and for the am'-l11"ts of ~269.25, ~179.50, and ~300.00, 

• respectively, one of which was :payable to the order of 111iiaynesville Hardware 
& Lu:nber Go. 11 and the other two of which were ;oayable to 11Waynesville Lumber 
Co:nr,any, 11 identified by the sti!}ulated testi.'nony of Lieutenant Kirschner as 
copies of the three checks referred to above in his stipulated eVidence ccn
tained in ilidlibit 8 (R. 30, ,:;x. 9), were introduced in evidence without ob
jection (R. 27, ~x. 7; R. 26, ~- 5; .ti. 25, .t;x. 3). I.ix-. Haubein, manager 
of 1iaynesville Lumber L:ompany, testified that each of these three checks 
was delivered to the Company by the accused (R. 27, 26, 23), and was credited 
to the latter 1 s account lHedical ;,upply Officer account - J.t. 22), with the 
possible exception of the ;,.;179.50 check, upon which the accused r-:ay have· been 
paid cash (R. 22, 28). All of the checks were indorsed by the ltt'nber company 
and ~id by the bank upon which they were drawn lw. 3, 5, 7). As a part of 
the transaction in connection with these checks, lvir. Haubein marked "paid11 

and delivered to the accused .a.s receipts three bills or statements of account 
on \;aynesville Lumber C.::ompany st~tione:r"J w11ich were ostensibly for sheets or 
sheets and pillow cases sold by the lumber company to the Station Hospital or 
the Billetin~ 1"und thereof, the amounts of the respective statements correspond
ing to the amounts of the res::,ectiva checks lR. 26-27, .:;x. 6; .i.i. 25-26, Ex. 4; 
li. 23, 25, Ex. 2). These receipted bills were in turn delivered by the ac
cused to Lieutenant Kirschner. Photographic copies of each, identii1ed by the 
stipulated testimony of Lieutenant Kirschner as copies of the receipts re
ceived by him from accused l,R. 30, .r:;x. 9), were introduced in evidence without 
objection (R. 27, .r:;x. 6; H.. 26, .Ex. 4; rl.. 25, Ex. 2). One of these statea1ents, 
dated 4 January 1941+, was for 150 sheets@ vl.52 t$228.00) and 75 pillow cases 
C 55 cents each ($l;J..25), total ~269.25 tl~. 6); one, dated 1 February 1944, 
was for 100 sheets r; 01.52 a,152.00) and 50 pillow cases@ 55 cents t$27.50), , 
total :;;il79.50 t.SX. 4); and one, dated 28 iebruary 1941+, -was for 200 sheets 
Q '1·1. 50, total \ji300 tEx. 2). Waynesville Lumber Coffiliany never sold any sheets 
or pillow cases to the accused or to a.nyone else lR. 23), and these bills 
and statements vrere made out at the direction of the accused and according to 
his instructions, or else he p~esented them already- prepared (R. 25, 26, 28). 
(Specifications 1, 2, 7). 

https://a,152.00
https://t$228.00


(54) 
It was stipulated that photographic copies of checks and receipts 

having application to the Specifications of Charge II could be introduced 
in evidenc~ by the prosecution without objection by the defense and with 
like effect as the originals_ (R. 22, Ex. 1) • 

.During the "last part of February 1944, tt First Lieutenant 1:artin E. 
Nitschke became billeting'officer for the officers and nurses at the Station 
Hospital, Fort Leenard ";food (R. 35). Having bee.n advised by. his· predecessor 
in t.1'1at position to contact the accused for aid in purchasing 11 certain 
articles, n and being in need of sheets, he contacted the accused in hlay 
and again in. June 1944 with reference to purchasing sheets and pillow cases 
(R. 37). In each instance, after some delay, the accused advised Lieutenant 
Nitschke that he had nade arran3enents for the sheets or sheets and pillow 
cases at quoted prices, and in due course the 'iteras contricted for were 
delivered to the housekeeper a.s directed (R. 37-38). In paymen~ of the bill 
or statement sent to him by accused for the sheets and pillow cases pur
chased in 1/..ay, Lieutenant Nitschke delivered. to accused a Hospital Billet
irie and Liess Fund chec!( in the amount of ~1C6.00, dated 15 1~y 1944, cl;lld 
payable to the order of Claude Davls (R. 36, £.."\:. 11), and in peyment. of. 
the bill for the sheets delivered in June, he aelivered to accused a · 
similar check in the amount of y288, dated 26 June 1944, and payable to 
the order -of ii. E. Rhodes {R. 37, .::.x. 13). Photographic copies of these 
checks, showing pey,nent by the arawee bank, together with· like copies of 
receipts for the respective ·amounts, ostensibly signed 'by Claude Davis. 
and W. S •. ~odes, were introduced ·in evidence without objection (R. 36, 
37, Exs. ·10, 11, 12, 13}. The Davis receipt evidenced payment for 100 
sheets@ $1.50 ($150.00) and·6 dozen pillow cases@ ~;;6.00 per dozen 
(ZX. 10), ·while the Rhodes receipt evidenced payment for 144 sheets @ 

$2.00 each (Ex. 12). (Specifications 2, 3). · 

Claude .Davis testified that he, in company with the accu;ed, carried 
the ~;186 check which was payable to him to the bank; cashed it, and de
livered the money to accused ca. 31-32). T/4 Charles G. !aller, upon be
ing ordered by the accused to do so, carried the fillodes ~288 check to · 
the bank, ·cashed it, and delivered the money to accused lR. 34). It was 
stipulated that H. ~. Rhodes was a fictitious name; that the endorsement 
"W. E. Rhodes" on the back of the check was fictitious; that accused pre-. 
sented the bill to Lieutenant Nitschke in the ha.me of Vl. ~. Hhodes and re
ceived the full face value· of the che.ck issued in payment thereof {R. 34, 
E..x. 14), (Specifications 2, 3~. 

Mabel Williamson, matron; Station Hospital, .l"ort Leonard Wood, ussouri, 
testified that sheets and pillow· cases, for sale· to nurses and officers, 
were delivered to her during 1944 at the direction of Lieutenants Kirschner. 
and Nitschke, ·as followsi On 6 January, 150 sh.eets and 75 cases; on 
1 February, 100 sheets and 25 cases; on 5 February, 200 sheets; on 11 
February, 50 pillow casesl on 15 1.J2.y, 100 sheets. and 72 cases; and on 
26 JW1e 144 sheets' (R. 46J. • All of these were sold except 125 sheets 

· which were delivered to Major Prather, vmo, as hereinabove set out, con
,aucted an official investigation of accused's activities (R. 46). The 
'witness did not kno,v who delivered the sheets to her (R.- 45). 
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Cody JJ. Gholson~ storekeeper, I.!edical cu;iply, l''ort .Leonard ,iood, 
made delivery of s11eets to building 116 at fort Leonard 1100d on 26 uune 
1944 \.R. 44, 45). He procured these sheets fro;n the governaent warehouse 
end made the delivery at the direction of kr. Vanderr;riff, warehouseman 
(R. 45). 'l'he sl1eets were not wrapped but were bundled and tied with tape 
lH. 45), Oliver \i, Vandergriff, storekeeper, fort Leonard nood, worked 
tmder ti1e supervision of th~ accused while the latter was r.:e.dical ciupply 
Of:'icer tll,, 41), His duties included checking stock, filling requisitions, 
and J.'.'.aking deliveries {R, 41), Cm or about 26 June 1944 he was instructed 
{i)y w11om is not specifically shom1 of record) to deliver some sheets to 
buildine 116 tR, 41-4~), 'l.'he delivery was made, but not by .::.;:r, \lander[riff 
in :::ierson (B., 43), '.L'he sheets were taken 1'ro;n f;ovemment-o~med stock in 
the medical supply warehouse ti{, [.2, 43), He had no requisition for these 
ci1e ets a.i.'1d never received one \)l., 42), 'l'he sheets were not wrap1Jed but 
ne::-e bundled and tied vd.th a cord tit, 42), 

On 22 tray and 20 June 19~-4, respectively, the accused sold and per
sonaJ.ly delivered to Neal LJ.- .:illiams, a merchant in ,ia,ynesville, Missouri, 
l3., 33) two lots of bed sheets, one lot of five dozen and one of .thirteen 
dozen lH., 39, 40). He represented to Williams that he had purchased a 
stock of merchandise which included a quantity of pr0-war sl1eets lH. 39), 
·::illiams delivered such of tl..;;; sa sheets as he still had on hand to ~aJor 
Prather l.Ll. 39, 40), \,S;_Jecifications 5, 6), 

'l'v-ro sheets from the lot which ·he recovered from ,iilliarns and tv:o fro1-ri 
t?1e lot which had b0en ~lurchased by tr1e .tiilletin; and Less l•\md and ,·1hich 
he recovered from the Station Hospital, l'·ort Leonard ,;ood, unc.er the g,ci.dance 
of Liss ;.illiamson were ide.:1.tified J'J J:..a.jor Prather {r... 47, 48), and intro
duced in evidence without objection lli. 50, ~xs, 15, 15-A, 16, 16-A). 
lirst Lieutenant ~orrest n, Larkin-, i'J'i.C, .li:.edical ~up~:ly Officer, .fort 
Leon.'3.rd ,;ood, produced in court an uno~iened ::x1ckage of shi:lets taken fro,n 
ti1e ,::;ove:minent warehouse lrt, 51), 'J.'he wrapper. re:110ved fro!n these sheets 
nnd tno cords with which they were tied were achitted in evidence over 
OJ.jection by d.efense counsel ~.ti. 51, 52, 54). nm sheets fro;n. this packa;::;e 
prc-ven to ('~ govern:;1ent pro:;erty were introduced in evidence {R. 52, 53, 
5li, _,.::~. J.9, 20). Accorc'iing to infor:x.tion set out on the v;r.::i.!Jt,er trot 
:1,hl 1.Jocr.. around these sh.Jets and i·,11e testimony of Lieuterrant I.arkin, the 
::h0et~, were SU'J.-:>osed to be 72 11 x 10811 Le.fore beine; he111.;1ed {?.. 52, ~. 17), 
J:J.ci1 of these t~'iO sheets t.:::::cs. 19, 20) e.ctualli r,1ec.sured six fecit one and 
th:-·ee-fourths inches t73-'3/Li.") by eicht feet seven .u.nd trm;;e-fourth incirns 
C'..03-3/4") (R, ~2, 53), Cne .. of ti1e sheets accused sold ·.;iEc-..5.··:,s (~. 15) 
en'.' o!le which was sold to the biiletin·; and Les~i r'umi (.J::. J 6) nerc: like
"i.:ise ;neasnred and. they ;:,.~asured e:c.£..ctly the sarr,e "'s the t,,o ;_'lroveri .'._'.ove1n
ment-ormed sn,$ets (R. 53). ·One of the proven ::;ovemnent ormed sheets :,ad 
a ,.Jvncil marking 1196;...L" on it (2x. 19) us did also one of the sheets re
covered fror.t the Billeting a.nd U:ess Funcl ti:-:, 16:, R, 52, 53). The witness 
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testified tln t all of the sh0ets introduced in evid.ence were similar ancl 
in his o;Jinion were covern;,1ent .sheets U,. 53). He did not ]mow n1:ether 
si: 0j_lar sheets could be bouJ1t on the o'.-1en iitc:.rket tH. 55). The cat2,lo:3 
price of ti:1e ::;ovt;rn.r.tent sheets ,·:as ninety ( 90) cents e.::.ch (;.=,. 55). 

Pertinent portions of thrae v,ritten and sicned pretrial stateuents 
volunt::crily m:.;.de by the accused after he had been first duly warned of r1is 
ri)1ts l;.t. 61, :S.:::. 21) were iniroduced in evkence without objection 
o-·~. 63, Exs. 22, 23, 24). In these stat.:ncnts the accused confessed HlE.1:
inz all of the sales of sheets and )illoi'T cases her~nabovc described and 
to receiving the yiroceeds 01' such sales as above set out. 1:e r...ade no 
i:wentory of )ro::-ierty on hand before or at the tirrie of assumin_s the duties 
of l.~edical S'..!:Jpiy Officer and when he did check u_p he dis covered that there 
were e.;:>proxi.:n.ately 1000 sheets in the warehouse Yihich were not char.sect to 
I:im 2.nd. for nm.ch he YT2.s not accountable on the books. He retilined these 
sheets as an unauthorized suI'9lt~s and fir st bec;an to ;1-9.ke use of the.nt to 
accommodate ward officers in makin~ u:1 shortaies for vihich they were un
able .to account. He then began to n-ake sales to the Billetins and I.:ess 
Fund. '1

1he fom1 lots of sheets and pillow cases which he sold to Licuten
crits Kirschner and Nitschke were delivered to the housekeeper a.t buildirIG 
116 by ordinary delivery (Jx. 22). He r-ersonally delivered the tno lots 
of sheets to I~. ~:illia.ms t::::::. 23). The accused either received ca.sh on 
the various c:1ecks or credit at ..aynesville Lumber Co!71.pany 11 on the account 

· which .i h2..d been runnin,:; there um.er the name of !Iedical Sup.:,ly Officer, 
but ~-d1ich t1c'..s :,r.y personal account 11 (Jx. 22, ·p. 2). 'fhere nere so,,1e .;overn
ment items included in that -.L:.ccount but he paid most of those out of his 
ovm )Octet because he knew he vras in.J.~jroperly receiving money .from the 
sale of sheets and it helped to soothe his conscience (Zx. 23, p.2). 

CP..'.:..C-J III and its Specifications tA'.'f 96 - wrongfully })rocuring passes 
for enlisted nen and qaving enlisted !nen work on private property): 

First Lieutenant :.::C:.urice K. Pal~c:uist, ill.C, Cor'lffi.?.ndit"}g Officer, liedi
ccl J.Jetachment, Stotion Hospital, .i"ort Leonard ,iood, testified. that he 
issued i-asses for Pfc. Sni3enobu ~akah2.ra and Pfc~ Carl C. Juvenal, 
authorizing them to go to 1,/aynesville, l.:issouri, durins duty hours upon 
three or four occasions durin3 Yebrmry and ?.Iarch 1944 (~l. 56). These 
r-2.sses were \issued u:,on the req_uest of accused ca.. 56). It had been the 
:,olic~, oi' the detachment for the precedins three and one-half" ye.s.rs to 
issue passes ,•1hen they were requested by the head of a de,n,rtment lR. 57). 

Pfc. Saic&1ara, an enlisted :nan, cabinet maker at. the Station tiospital, 
testified th2.t he cot passes on the 23d, 25th and 28th c.lays of February 
19l!l+ at the rec:_u.est of accused and wer1t to '.'fa;s;rnesville, ~i..i::::souri, \'!here 
he l!'.ade a kitchen cabinet and fixed the inside of ·the house in Yihich ac-

. cused lived. (3.• 57). C:1 those three days he worked durins duty hours 
(R. 58). !:ost of the i::or~-::, hm·rever, v;as clone on Sundays and after duty 
hours (H. 58). Accused ,.,as his irn.nediate com::iandin.3 officer tR. 58). 
Pfc. Se.l:P..hara raised no objection to doinG this work, e:x;:_Jlainin[~ that 
"orders are orders, so I just obeyed the ord.ers 11 (R. 58). 
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Pfc. Juvenal was also an enlisted man in the 1~edical JJetachr,,ent, Sta
tion I:Iospital, Fort Leonard ¥:Ood, 1.3.sf;ouri, under the i:11.:ediate co::t':l&ld of 
the accused, during r'ebruary and l.fo.rci1 194~- {It. 58, 59). :'n:1ile unable to 
recall specific dates, he obtained passes duri~: those months for the pur
pose of £,10ing to Waynesville, Missouri, and paintini the house in vbich 
accused lived ,R. 59). P.~ did some of this paintinG during duty hours and 
sor:'te of it_ on Sundays tR. 59). The accused asked him if he woli:..d do the 
painting for hi.11 and he replied that he would. He took the ino_uiry as a 
command and did not lmo'l'r what else to do {R. 59, 60). He received pay for 
the nork he did (R. 60). 

4. For the Defense: 

It was stipulated that on 8 Aueust 1944 the accused voluntarily 
paid :;-~1564. 75 to the finance Officer through Colonel L. C. Tarleton, :UC, 
commanding officer, H.ezional Station Hospitcl, Fort Leonard Wood, Missouri, 
for the ptl!1)ose of making full and complete restitution for the i1legal 
sale by accused of property belon~ng to the United. States (R. 64, Def. 
Ex. C). This money was to be distributed by the Fina.nee Offic~r according 
to the .order of higher authority. A copy of the receipt given for this 
money ·by t;olonel Tarleton, showing the purpose for which it was received, 
together with an attached certificate made by accused, listine the ille~al 
sales made by him and the respective amounts of money derived from each, 
was also introduced in evidence (R. 64, Def. Zxs. A, B). The ~1564.75 
represented total receipts by accused from sales of sheets and pillow cases. 
Persons who had purchased this property were to be reimbursed for losses 
sustained as a result of the government's repossessing portions of it and' 
the balance of the ~1564.75 remaining was to be paid into the United States 
Treasury. 

the accused offered no other evidenc~ and, having had his rights 
as a witness e:xplained, elected to remain silent. 

5. Specification 2, Charge I (False official statement): The state-: 
ment which is alleged in'the Specification to have been falsely made by 
the accused concerning the chergin3 of itcJn.s of merchandise personally 
purchased from Waynesville Lumber Com::,any to 111:!edical Sur:)ly Officer, 
Station Hos:_:,ital" is as follows: "I. have no explanation of why Haynesville 
Lu.rnber Uom.:pfl!l..v c~1arged these items. to the 1:edical Sur,ply Officer- at the 
Station Hosp _tal other than that they knev1 I vras the Ledical Supply Offi
cer.11 The inference niay be fairly drawn from the record that this alleged 
false stdement is co-oied verbatim from a recorded statement r.i.ade by the 
accused to :Major Prather. The testimony of the latter makes clear that 
it was not made in response to any specific c:uestion touching the matters 
with reference to which it- was nade. It vras made after Liajor Prather had 
concluded his interrogation of the accused, when he extended to the latter 
an opportunity to make any statement he saw fit. · Under these circumstances, 
the statement is as susceDtible of the construction that accused chose to 
make no other explanation· of the matter thz.n :that E;iven as it is of the 
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construction that he knew or· no reason 'ffl'l.Y the charges were so made other 
than that the employees of°"thelumber company knew he was the Medical Sup
ply Officer. So considered, the statement does not constitute a false 
statement and constitutes no offense. The accused was under~obligati_on 
to make full disclosure of his dealings with Waynesville Lumbe Company. ' 
Nor was he obliged to make any disclosure which might tend to in J;'.iminate 
him {.A..W. 24). The fact that his selection of'. language might be dee_med 
cagy does not alone justify branding his statement as a false stateme11,t made 
with intent to deceive. Before a. conviction of the offense alleged can. 
be sustained there must be evidence which is legally sufficient to prove, 
beyond_ reasonable doubt, that the statement is both false and made with 
intent to deceive. The evidence in the instant case doeG not measure up 
to this standard. In view of the alleg.ations of the Specification and 
the testimony given by Major Prather when particularly questioned by the 
President of the Court in regard to the statement made by accuse~ and the 
circumstances under -which it was made., Major Prather•s testimony given 
earlier on original direct examination., that the accused •stated that he did 
not lmow why Waynesville Lumber Company charged these items to the Medical 
Supply Officer• loses its force and effect. When he testified on original 
direct examination Major Prather apparently testified fran memory while 
when questioned by the President of the Court he apparently had recourse to 
a transcription of the statement actually made by the. accused at the time 
in question. . 

Charge II and its Specifications {A.W. 94 - sale of military 
property): 

Taken in conjunction with accused•s· pleas of guilty., which 
constitute judicial confessions., sufficient within themselves to support 
the findings of guilty., the•evidence of record is legally sufficient to 
support the findings of gu,:1.lty of Charge II and each respective Specifi
cation thereof. The fact.that accused made restitution·of all money· re
ceived by him fran these.illegal sales can only be considered in miti
gation and does not constitute a defense. 

Charge III and its Specifications: 

It is alleged in Specifications l and .3 of this Charge that accused 
•did*** wrongfully and unlawfully procure the issuance of Enlisted Men•s 
Passes**~ for named enlisted men., and in Specifications 2 and 4 that 
he wrongfully and unla1d'ully directed named enlisted men to perfonn labor 
on private property. The accused pleaded guilty to each of these Speci
fications and the Charge and thereby admitted the tacts alleged. The 

.evid61nce ~duced, taken in conjunetion with accused•s pleas or guilty, is 
sufficient to establish that on the dates alleged the accused did procure 
passes for Pfc. Sakahara and Pfc. Juvenal from the commanding officer o.f 
the Medical D3tachment., Stat.ion·Hospital,· Fort Leonard Wood. The inference 
is clear that these enlisted meri ~re noi themselves entitled to these 
passes as a matter of t}:leir own right. _The accused., who., by virtue o.f 
his office., was in a position to obtain passes for them at will., abused 
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the privilege thus accorded him by obtaining the passes for the sole i:ur
pose of serving his own private a'1.d selfish purposes. By doing so U.'1.der the 
circwnstances shown, he was guilty of conduct to the Jrejudice of good 
order and r.:ili tary cdscipline and violated Article of Yiar 96. 

While the evidence does not show that either Pfc. Sal:ahara or 
Pfc. JuvenaJ. was orde~d or commanded by accused to work on his house, 
both t0stified that tpey construed whatever the accused said to them in 
this respect as an·order and neither felt that he was a free, moral agent 
to refuse to do the work which accused desired done. Furthermore, a con
siderable a."!lount of the work was done when these enlisted men were supposed 
to be on duty with their organization. This wrongful appropriation by 
accused of the services of. the enlisted men durin;~ their official duty 
hours was ~onduct of a nature to bring discredit upon the military service 
and his conduct in directin;; or requesting enlisted men under his camnand 
to perform labor on private property constitutes a disorder to the preju
dice of good order and military discipline, and hence was violative of 
Article of War 96. C.M. 2g]469-Mackay. 

6. War Department records discloze that this officer is 31 years of 
age and is married. He is a high school graduate and attended :Coston 
University for two years. In civil life he operated his own collection 
agency for two years imnediately before entering the service. He enlisted 
in the regular Arrey on 28 October lS,38 and attained the grade of staff 
sergeant before being a.dniitted to Officers Candidate School. Upon graduating 
fran Officers Candidate School he was comnd~0 sioned a temporary second lieut..enant 
in the Army of the United States on 7/ September 1941. He was prornoted to 
the grade of first lieutenant on 7 July 1942 and to that of captain on 
3 l~ay 1943. 

?. The court was legally constituted and had jurisdiction over 
the accused and the subject :natter. No errors injuriously affecting 
the substantial rights of the a~cused were comndtted during the trial. 
In the opinion of the Board of Review the record of trial is legally insuf
ficient to support the finding of guilty of Charge I and Specification 2 
thereof but legally sufficient to SUP:)Ort all remaining findings and the 
sentence and to warrant confirmation of the sentence. Dismissal is author
ized upon conviction of a violation of either Article of War 94 or Article 
of Har 96. 

Judge Advocate.Ll.u.. +M Jt~ 
~~ , Judge Advocate. 

flw12~-"-" Judge Advocate. 
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1st Ind. 

War Department, J.A.a.o., 2- OCT 1944- To the Secreta.ry" or War. 

l. He'rewi.th transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Fred B. Campbell (0-450711), Medical .A.chninistrative 
Corps. 

2. I concur in the opinion of the Board _of Review that the 
record of trial is legally insufficient to support the findings of 

. guilty- of Charge I and Specification 2 thereof (false official state
ment) but legally sufficient to support all remaining find:1.ngs and 
the sentence and to warrant con!innation of the sentence. I recom
mend that the find1:ngA ot guilty- of Charge I and Specification 2 
thereof be disapproved and that the sentence as approved by the N
viewing authoriv be con!imed and carried into execution. I further 
recommend that the United States Disciplinary Barracks, Fort Leaven
W'Orth1 Kansas, be designated as the place of can.t'inement. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form-of 
Executive action designed to carry into effect the reccmmendation 
hereinabove made, Bhould. such action meet with approval. 

p ,,..,_~ Q. • C:'?...,.._. 

~on c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
l - Record ot trial. 
2 - Dtt. ltr•. sig. of SfW. 
3 - Form of action. 

(Findings of guilt7 of Charge I and Specification 2 thereof 
disapproved. Sentence as apprond by- reviewing authorit7 
conf'irmed. 0.C.ll.0. 651, 16 Dec 1944) 

https://He'rewi.th
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WAR DEPARTI~T 
Army Service Forces 

{61)In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGQ 
~ 7 S[P 19"c:.1 262416 

UNITED STATES ) 106TH lli?AN'IRY DIVISION 
) 

v. ) Trial by G~C .11., comrcned at 
) Camp Atterbury, Indiana, J 

Private ALEXAND:::R :.IOREL ) August 1944. Dishonorable 
(36574705), Company G, ) discharge, confinement for 
424th Infantry. ten (10) years. Disciplinaryj Barracks. 

HOLDING by the Botu'.1J OF REVIEW 
GAMBRELL, TII.EDEP.ICK and ANDERSON, Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upcn the following Charge and Speci
fications 

CHA.P..GE: Violation of the 58th Article of War. 

Specifications In that Private Alexander Morel, Company G, 
424th Infantry, did at Camp Atterbury, Indiana on or 
about 23 April 1944, desert the service of the United 
States by absenting himself from his organization with 
intent to shirk ·important service, to wit: transfer 
to an undisclosed destination, and did ra'llain absent 
in desertion until he was apprehended at Detroit, 
Michigan on or about 2 July 1944. 

He pleaded not guilty to and ms found guilty of the Specification and 
the Charge. No evidence of previous convictions was introduced at the 
trial. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor at such place as the reviewing authority rriiy direct 
for thirty years. The reviewing authority approved the sentence, but 
reduced the period of confinement to ten' years. The United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, was designated as 
the place of conI'inement and the record of trial was forwarded for 
action under Article of ·;Iar 50½. 

https://Botu'.1J
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3. Pertinent evidence for the prosecution consisted of the 
following proofs 

On 22 April 19/44 the accused was transferred from the or
ganization of which he was then a.member to the Al'!'\Y" Ground Forces 
Replacement Depot No. 1, Fort George G. Meade, Ms.ryland, urrler the 
provisions of the follovr:ing orders 

22 April 1944 
"SPEX::IAL ORDERS ) 

I E,-X-'.t-ll-A-C-T 
NO. 96 ) . 

* * * 
6. Following EM trfd in gr- from units indicated to AGF 

Repl Depot #1 Ft Geo G Meade Md so as to arrive on or before 
26 Apr 441 

TN MUN# 18901 
GROUP IV (TWX GNACR €:001 Hq 2d A 17 Apr 44) 

424th Inf 
NAME . A.SN GRADE AGCT M:OS MJO COMPANY 
(Inf-Rifle Trained) GROUP~* * 
454. Morel, AleJ<ander 

36574705 . Pvt . IV 745 590 G 

By cormnand of Lajor General JONES1 

\V'iLLIAU C BAK:ER JR 
Col GOO 

OFFICIAL1 . CofS 

/s/ Vollie McCollum 
/t/ VO.LLIE McCOLLUM 

cwo usa. 
Asst Adj Gen" 

en 23 April 1944 the accused absented himself from his or
ganization and his initial absence without leave was shown by a duly 
authenticated extract copy of the morning report of. the accused's 
company (R. 5, Pros. Ex. 1). His return to military ccmtrol on 2 
July 1944 was proved by a duly authentie;:ated extract copy of the 

'morning report of 1627th Service Unit, Detroit, Michigan (R. 5, Pros. 
Ex. 2). By stipulation it was agreed that if Patrolman Arnold Kuhn 
were present in court and sworn as a 'Witness he would testify.that . 
he apprehended the accused at about 8130 p.m. on 2 July 1944 at the 
Arcadia. Roller Rink in Detroit, Michigan (R. 5, Pros. Ex. 3). 

Staff Sergeant Arnold W'. Calton, Compg.ny G, 424th Infantry, 
testified that on 22 April 1944 he was "sitting around talking to 

. . 
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(the accused) and kidding him about getting married and having to 
go P.O.E. and at that time he ma.de the statement 'Hell, I'll never. 
go P.O.E. 1 •••• or words to that effect. 11 at the ttme the accused, 
en orders of the first serg$nt, was taking off corporal chevrons 
he had bem wearing. After the first sergeant left he put on staff 
sergeant chevrons. Yfu.en Calton asked Mm why he was doing so, the 
accused replied 11 ,Jost privates and privates first class were on P.O.E. 
and he was going into town to see his wif' e and the HP' s wouldn' t 
stop him if he had staff sergeant's stripes on 11 (R. 9). 

On 25 April 1944 Private First CJ.ass George c. Long, a member 
of the accused I s comµmy, saw the accused in Indianapolis, Indiana, 
dressed in OD 1 s and wearing staff sergeant chevrons. He talked with. 
the accused with reference to the chevrons, and the accused explained 
11 that he was wearing those stripes because most privates and privates 
first class were on the P.O.E. list and the J.vip 1 s wouldn't bother him11 

(P.. 7, 8). In a sworn written statemant, made after proper warning, 
the accused said, "I have me statement to make, I did know I was on 
shipping orders, but didn 1 t know that I was to be shipped because of 
my physical defects" (R. 6; Eic. 5). 

4. The acc~ed, having been informed of his rights, testified 
as followss 

He denied making the statement tha.t he 11wouldn1 t go P.O.E.," 
but admitted saying he "wouldn't go P.o.E. because of (his) physical 
defects." He h:l.d bee;i on a P.O.E. list before but was rejected. H~ 
had been operated upon for hernia and also had flat feet and these 
things had caused his rejection, although he is not 11a£'raid of going 
P.O.E. 11 

He said he left his organization on 23 April 1944 "because 
I had a furlough, ,;ot married and asked for an extension. I didn't 
get it so ca.me back in time. l:ly wife was in Indianapolis with me. 
511.e had no money. She was sick, pregnant. I was worried about it". 
The fact that he was on a P.0.i. list had nothing to do with his leav
inp; his station (R. 11), nor did it have anything to do with his 
staying away. During his absence he never denied being a member of 
the United States Army, always wore his uniform except once when he 
was having it cleaned, and never intended not to return to duty. He 
admitted wearin~ staff sergeant chevrons because he 11didn' t think (he) 
would be picked up as quick" and he had on civilian clothes when he 
was apprehended (R. 12-14). 

5. It is upm such tenuous evidence that the court nade the find
inGs from which it is ap:p3,rent that they deemed it sufficient to show 
the specific :intent with which the accused is charged. 

- 3 -
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The record of trial affords no explanation 0£ the meaning 
or such phrases as "going P.O.E.it am 11 on the P.C.E. list" wt it 
is reasonab:cy certain that the letters P.o.E. in the context mean 
"Port of &ibarkation• and were so intended by those llho used them. 

There is nothing lfhs.teYer in the crder transferring the . 
accused to the Replacement Depot at Fort 1Aeade, 1:.w'yl.and, or in an:r 
of the other evidence adduced by the prosecution by 1Vhich it is 
shOlfll, or .fran· which it cruld reasonably be inferred, that he belieTed 
_tbat he ,es aboat to be subjected to any important service within the 
meaning of the 28th Article of war•. Insofar as the record shows, 

· his service at Camp llaade, !&lryland, was to be no more important than 
his services had been at Camp Atterbury, lmiana. There is no showing 

. that the accused was dest:med to Embark on overseas ser"1ce, nor is 
there evidence that he was upcn a shipping list at a port of embarka
tion, nor is there any proof that the accused was to perform aey mare 
:important service at Camp Meade than that performed daily by most 
soldiers within the continental limits oi' the United States•. The 
record is wholly lacking in the requisites of proof to sustain the 
finding•of desertion llith intent to shirk important serTice (Seel 
Bul•. JAG 103, 2&:) and 3Z3). 

Where desertion with the -intent to shirk important service 
is alleged, the accused cannot legally be convicted of desertion with 
intent not to return (l Bul. JAG 32.3; CM 245568, Clancy). 

The evidence does, however, clearly justify a finding of 
guilty of absence llithout leave. 

6. The charge sheet discloses that the accused is 20 yea.rs of 
age and that he was ~ducted at Detroit, Michigan on 22 February 1943. 
He has had no prior service. 

.,,.., 
7. For the reasons statad the BOa'rd of Revie-w holds the record 

oi' trial legally sufficient to support only so much of the findings 
of guilty of the Charge and its Specification as involves findings 
that the accused did, at the time arrl place alleged, absmt himself 
without leave from his organization and did remain absent until he 
was apprehended at Detroit, :uchigan, on or about 2 July 1944, in 
violation of Article of war 61, and legally sufficient to support the 
sentence. 

4/4:t,t.a,m J: kw ~.{Jwlge Advocate. 

~~ ,. Judge Advocate. 

&r:L. /2 £~ , Judge Advocate. 

-4-
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1st lnd. 

War Department, ,J.A.G.o., Z3 sEPJ9'-l To the Commanding Gene:-al, 
1D6th mfaz:itry. Division, Ca:np Atte_rbury, Indiana. 

1 •. In -the case oi' :Private ilexander ?forel (36574705), Company G, 
424th, Infantry, I concur in the foregoing holding by the Board of Review 
and for _the reasons therein stated recommend that cnly so much of the 
findings of' guilty of the Specification and the Charge be approved as 
involves a finding of g11ilty of absence without leave, in violation of 
Article of War 61. Upon compliance with the foregoing recommendation, 
and u.ader the provisions of Article of 1:iar 50½, you 7f.!.ll have authority 
to order the execution cf the sentence. 

2. In view of the policy announced in letter dated 5 March 1943 
(AG 250.4 (2-12-43)), from The .Adjutant General to all officers exer-

. cising general court-martial jurisdiction within the c cntinentaJ. limits 
of the United States, "Subject, lhiformity of sentences adjudged by , 
general courts-.--nartial", it is :recommended that the confinement be · 
r~uced to' a period not in excess of five years. 

J. When copies of the published order in this case are forwardoo 
to this office they should be accompanied by the foregoing holding arrl 
this indorsement. For convenience of reference and to facilitate 
attaching copies of' the p'!-:lished order to the record in this case:, 
please place the file number oi' the record in brackets at the end of 
the published order, as follows, 

(C,J 262416). 

Myron C. Gramer, 
I,1ajor General, 

1 Incl•. The Judge .aivocate General. 
Record of trial 





WAR DEPAR'llIBNT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. {67) 

SPJGV 
CM 262430 16 SEP fS# 

UN IT ED S .TATES ) THIP.D AIR FORCE 
) 

v. ) Trial by G.C.M., convened 
) at Will Rog~rs Field, Okla

First Lieutenant OONALD L. ) homa, 16 August 1944. Dis
l!ORRIS (0-688ll5), Air ) missal. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
T.APPY, H.AffiYOOD and TREVETHAN, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 95th Article of war. 

Specification: In that First Lieutenant Donald L. Morris, 
Squadron A, 348th Arrey' Air Forces Base Unit, Will Rogers 
Field, Oklahoma, having been restricted to the limits of 
the post at which he might be serving for three months 
pursuant·to sentence adjudged by a General. Court-Martial at 
Will Rogers Field, Oklahoma on 17 March 1944, which sen
tence was approved and ordered executed by order of the 
Commanding General, Third Air Force, per General Court
Martial Orders Number 271, Headquarters Third Air Force, 
dated 14 April 1944, did, while serving at Will Rogers 
Field, Oklahoma, on or about 18 May 1944, break said res
triction by going to Oklahoma City, Oklahoma. 

He pleaded not guilty to the Charge, but guilty of violation of the 96th 
Article of War, and guilty to the Specification. He was found guilty of 
the Charte and its Specification. Evidence of one prior conviction was 
introduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and fo:-wa.rded the record of trial 
for action under Article of War 48. 

3. Evidence £or the prosecution was substantially as follows: 
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General Court-Martial Order No. Z71, Headquarters Third Air Force, 
Tampa, Florida, dated 14 April 1944, approving and ordering execution of a 
sentence of restriction of accused to the limits of his post for three 
months, forfeiture of ~~83.30 per month for a like period and a reprimand., 
imposed on accused by a General Court-Martial held at Will Rogers Field, 
Oklahoma., 17 March 1944, was offered 'in evidence., the trial judge advocate 
stating that the order was not to be considered by the court in the •light 
of a previous conviction, nor should they give any consideration at this 
stage to the nature of the offense., the appropriateness of the punishment., 
or any of the other contents of this order,• except to sh0\7 the imposition 
of the sentence of restriction for three months, an~ its approval by the 
Commanding General., Third Air Force, on 14 April 1944. Defense stated that 
subject to these qualifications no objection was interposed. 'The order 
was thereupon received in evidence (R. 5, Ex. 1). 

,Prior to 1 May 1944 a copy of the General Court-Martial Order No. Z71, 
approving the sentence imposed and ordering its execution., was served on 
accused by the Assistant Legal and Boards and Claims Officer., Will Rogers 
Field, Oklahoma {R. 6). 

~ It was stipulated that on 18 May 1944, the accused drove his auto
mobile to an address in Oklahoma City, about ten miles outside the limits ',
of Will Rogers Field, Oklahoma., and that he remained there for a period 
of time in excess of 15 minutes (R. 6). 

4. For the Defense. 

Captain Richard M. Hoff, Assistant Base Operations Officer, testified 
that AAF Form 5 is the record of flights performed by rated pilots, and as 
pertained to accused, showed that he had a total of 694 hours as a pilot, 
approximately 400 hours of which was as a B-24 pilot. Most of his flying, 
time was acquired as a first pilot. 'the better pilots are the ones selected 
first pilots to fiy the B-29 bomber, and they are mostly returnees from 
,overseas. If a man who had not been overseas were selected to fly a :&-29., 
he would say that such man was above aver·age as a pilot. Accused is 
shown to be 100% qualified for overseas duty (R. 8). 

First Lieutenant Dru A. Tighe testified he had known accused ap
proximately two and a half' yea.rs. In 1943 accused was Engineering Officer., 
and he the Operations Officer of the 18th Combat Mapping Squadron. Accused 
did a very efficient job of keeping the ships in perfect condition. Ac
cused worked late at night, asking favors from no one and taking personal 
responsibility in seeing that the ships were ready. He and accused,also 
went through cadet training together. At the time they were to go to 
4-engine transition school, a colonel from Washington offered them a 
chance to go. to Peterson Field, with the promise they would be overseas 
in six 1f8eks. · It would have taken them three or £our months to go 
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.through Bombardment, and thinking they could get overseas sooner by 
going to Peterson Field they did so. There they worked hard and were 
very conscientious, but had many disappointments, and were at Peterson 
Field al.most·· a year (R. 9, 10) • 

. 
The accused after having his rights as a witness explained elected 

to testily under oath. He said he had spent two and a half years trying 
to get overseas, and after cadet training went to Peterson Field on the 
promise_ that he would be sent overseas in six weeks time. In January he 
submitted through channels an application to transfer for training to fly 
the B-29 bomber. This application was approved, but was set aside be
cause of his previous court-martial (R. ll). Accused was permitted to· 
testify at length and in detail concerning his previous court-martial, 
wherein he was found guilty of altering without proper authority his 
WD AGO Forms 66-1 and 66-2 by changing his indicated manner of perfonnance, 
and perfonnance rating, from Satisfactory to Superior. He expressed the 
belief that inasmuch as the present offense for which he was being tried was 
analogous to breach of a standing order, and his acts did not brand him as 
dishonest or a thief, he did not think he was guilty of a violation of 
Article of War 95. · 

Attached to the record is a letter from the defense counsel, setting 
forth that inasmuch as the offense for which accused was tried in this 
case was reported to and considered in regard to clemency in connection 
with another case against accused then being considered by the reviewing 
authority, such action constituted punishment for this offense. The 
Board of Review is of the opinion that this contention is without merit. 

5. Competent evidence shows ~~at accused was restricted to the 
limits of his base for a period of three months by sentence of a general 
court-martial approved 14 April 1944. Prior to 1 May 1944 a copy of the 
general court-martial orders, approvir.g the sentence and ordering its 
execution, was served on accused. On 18 Hay 1944 accused breached this 
restriction by driving his automobile to an ad.dress in Oklahoma City, 
Oklahoma, more than ten miles outside the limits of Will Rogers• Field, 
Oklahoma, accused's base, where he remained for a period of time in 
excess of fifteen minutes. 

6. The charge and specification are laid under the 95th Article of 
War. It is therefore necessary to consider whether the conduct of the ac
cused vras such that in dishonoring or disgracing him personally as a 
gentleman, it seriously compromised his position as an officer and ex
hibited him as morally '\lllWorthy to remain a member of the honorable pro
fession of arms (MCM, 1928, par. 151). · The Board of Review is of the 
opinion that accused's misconduct in breaching the restriction imposed 
on him by the sentence of a general court-martial by driving his automobile 
from Will Rogers• Field, Oklahoma into Oklahoma City, Oklahoma, more than 
ten miles outside the limits of Will Rogers Field, where he remained for 
a period of time in excess of fifteen minutes, was not or a nature suffi-
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cientlj' serious to vrarra.nt a i'indin.::; of guilty un::er t: • .; )5th Article of 
·,cic;.T. li~e Joa.r.i of i~vi0w is therefore o.f the opinion t:1at the record 
is legoJ.ly sufficient to su:~port only so r-:uch of tne findings of r-;uilty 
of th·:1 •.::narze and ;:,pecific~tbn as involves a findin.c: of guilty of the 
Specific:o.tion in violation of Arti ·;le of \!ar 96. 

7. ·;;ar :.1epart.'Tle;1t recor:is show that a~cused is :24 yr-.:ars of a:c:;e. 
He attended Louisiana ~tate cniversity for t.vo anj one half years 7ihere 
i1e stuuied en::.:,ineering. :-re worked. at Barksdale ~;,ield, Louisia.,a, as 
junior airpla.'1e ::nachc.r.ic fro:n .15 February 1942 to about 26 ::arch 1942. 
:ie ;;ntared. mili tc.rJ service as an aviation ca5et 26 ::arch l?L..2 a.'1d after 
.:raduatin · fror.i ;~rm:y Air Forc:is Acivanced Flying ;,chool, Kelly Field, Texas, 
was ap:;oin't.ei ~econu. lieutenant, Air-~-=teservc, 13 __ece:nber 19L;.2 and or-:lered 
t.o activ3 ,:uty i,:-.:::i s;_r,1e GJ.te. :Ee was prcnoted to .f:ir:;;t lieutenant, ~'\.rmy of 
foe United State::;, 24 J·Llly 1943. He attended the ,chool of :.~edicine, 
Eandolph :;-ield, ·.1.exas, 2 Au:::;u::;t to 7 .August 1943 and ;;raduated as a Unit 
0X'J6en Officer with a ratin:; of v~ry satisfacto17. 

8. The ccurt was legally constituted a.-rid :1acl jurisdiction of the 
person and offense. i,;o errors injuriously afftctiw; the substantial 
rights of the accused ,rere co:mnitt.;d durinr; the trial. In tne opinion 
of the Board of F:evicw the record of trial is legally sufficient to sup
port only so much of the findin6s of f;Uilty as involv•~s a finding of 
guilty of the :;;pecification in violation of the 96th .Articla of ·,;ar, 
leially sufficient to support the sentence and to ·,:arra:it confirmation 
cf the sentence. ~ismissal is authorized u~on convi~tion of violation 
of .i.rticle of 1;ar 96. 

~ 44:: 2t,: ~c:• Advocate. 

___s_ic_l_~_i_n_H_o_s.._p_i_ta_l_____, Jud.;e Advocate. 

Judge Advocate. 
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SPJGV 
CK 262430 

lat Ind. 

War Deparimant, J.A.G.O., l SSEP l944" To the Secretary ot War. 

1. Hernith transmitted for the action of the President are 
the record of trial and the opillion of the Boa.rd of Revin in the 
case or First Lieutenant Donald L. llorri1 (o-688115), Air Corps. 

2. I concur 1n the opinion of the Board or Review that the 
Ncord or trial is legall.J' sutticient to support only so much or the 
findings or guilty as involves a til'd1ng ot guiltq or the Specifi
cation in violation or the 96th Article of War, legall3' eu!ticient 
to support the sentence and to wrrant confirmation of the sentence. 
I recommend that the sentence be oonfimed and carried into execution. 

3. Inclosed are a draft or a letter for ;your signature, trans
mitting the record to the President tor his action, and a form of 
Executive action designed to carry into eftect the recamnendation 
hereinabove made, should such action meet with approval.. 

~ ~ -~°'-" • 

l,(yron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - Dft. ltr. aig. 

or s;w. 
3 - Form or action. 

(Findings disapproved 1n part in accordance with recOlllllendation of 
The Judge Advocate General. Sentence con!imed. G.C.lLO. 563, 
14 Oct 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office ot The Judge A.dvocate General 
Washington, D.c. 

(?J) 

SPJGK 
CM 262$34 11 OCT 1944 

U N I T· E D S T A T E S ) ROME AIR SERVICE CCIOO.ND 
) 
) Trial b7 o.c.K., convened at 
) Rome ArtllJ" Air Fieldt Rome, 

Second Lieutenant OTHA ) New York, 2-7 August 1944. 
MCRGAN (O-S7S686), Air ) Dismissal. 
Corps. ) 

OPINION ot the BOARD CF REVIEW 
LYOO., HEPBURN and :MOYSE, Judge Advocates. 

l. The Board of Review has examined the record or trial in the case or 
the officer named above and submits this, its opinion, to The Judge Advo
cate General. 

2. The accused was tried upon the following Charges and Specificatioll81 

_CHARGE Ia Violation of the 9Sth Article of War. 

Specificatioms 1 and 21 (Findings oi' not guilt7) • 

Specification JI In that Second Lieutenant Otha Morgan, Air Corps,
4104 A Al'JIIJ" Air Forces Base Unit., then of the 436th Aviation 
Squadron, did, on or about the 1st of July 1944 on Train No. 
37, New York Central Railroad, between Rome, New York and 
Cleveland, Ohio, oonduct himself in a mamier unbecoming an 
Officer and a gentleman b7 attempting to crawl into the Pull
man berth or one Irene Davis, a female., not his wife. 

CHARGE Ila Violation of the 93rd Article of War. 

Specif'ics.tiona (Findillg of not guilt,-). 

rnARGE Illa Violation ot the 96th Article or War. 

Specification 1: CFinding of not guilt7). 

Specification 21 In that Second Lieutenant Otha Morgan, Air Corps.,
4104 A Anq Air Forces Base Unit., then of the 4,36th Aviation 
Squa.drai, ·did .fail to insure that appropriate security pre
cautions were taken in the handling of confidential documents 
in his possession, to wits by pe:mitting unauthorized persons

• 

https://CCIOO.ND


{74) 

to handle the envelope containing the same and by fail• 
ing to retain the confidential documente in his posses
sion at all tillles, but pennitting them to be left in his 
berth and seat while absent therefrom., contrar;r to 
J.:m, Regulations and to the discredit of the milit&:7 
service and against good order and milita!7 discipline. 

SpeeificationB 3 and 4: (Findings or not guilt,'). 

Specification Sa Identical lfith Specification 3 or Charge I. 

l!e pleaded not guilty- to all of the Charges and the Specifications. lte 
was roum not guilty of Specifications 1 and 2 ot Charge I, Charge II and 
its Specification, Specifications 11 3 and 4 of Charge III; guilty of 
Specification 2 of Charge Ill, and guilty of Specification 3 of Charge 
I and Specification S of Charge III excepting from each the words 
•crawled into" and substituting therefor the words •enter 1nt.o• and guilty- or 
Charges I and III. No evidence was introduced of any previou.a convic-
tion. He was sentenced to be dismissed the service. The reviewing au
thority approved the sentence •though grossly inadequate" and forwarded 
the record of trial. fw action \Ulder the provisions or Article of War .48. 

3. The evidence for the prosecution nth reference to the Charges . 
and Specifications of ll'h:ich the accused was found guilty may be summarized 
as foll~sa 

During the occurrences hereinafter related the accused was in the 
·m111tazy service of the United States in the grade of a second lieutenant, 
Air Corps, a member of the 436th Aviation Squadron, stationed at Rome 
1'rmy Air Field, Rome, New York (R. 9)• About 10:JO a.m. of JO June 
1944 he was a:i:pointed the advance representative of his organization to 
precede it to a. port or Embarkation. He was to take with him numerous 
documents including the lists of supplies, shipping tickets and pacld.Dg 
lists of the organization, and to arrange upon his arrival !or the mes
sing and recreational .facilities for the personnel or the organization 
(R. 10). The nature and the importance of the documents were explained 
to him. That even:mg at 7 o'clock llajor M. D. Brown the Executive offi
cer of the field accompanied the accused to the railroad station and 
tunied the above documents over to the accused in two red envelopes. 
Also inclosed in the envelopes were the confidential and restricted orders 
of the accused showing his destination. Accused was again instructed 
upon his <hties and cautioned not to disclose his destination or the 
purpose of his journey. The btportance of timely arrival at his destina
tion was likewise impressed upon h:1:m {R. 11). He was specifi~ told 
that the papers w01·e classified and to keep them with h1m at all times 
(R. 12, 1$). Accused boarded the train about. 8 o'clock, tor Chicago. He 
was aas~ned Upper berth No. J on P\lllman car 379. Lower berth No. 3, 
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directly- underneath, was assigned to a 11.iss Irene Davis (l'lhite), age 21, 
of Oak Parle, Illinois (R. 16, 17, 37). Miss Davis also boarded the train 
at ROJl8 aDd the two met at .the section which was then in the for. of 
seats. A conversation en the scenery, uniforms, her personal appearance, 
Chicago an:i other cities, and other general topics ·followed (R. 18). Ac-
cused reaarked that she (Miss Davis) "had the maldngi, of a good wif'e11 

· 

and made some reaark about beiDg in her bedroOll which she did not. under
stand (R. 19). In the course of the cooversation Miss Davis told ac
cused that she was .troa :Missouri and that she had graduated froa the 
Missouri School of Mines (R. 19-20). At a time not definit~ fixed ac
cused excused hiJISeli to go to the club car. The part,er 118.de up the 
bert.hs in 379 am Miss Davis retired a'boo.t 10 o'clock and went to sleep. 
When the accused left for the club car he also left on the seat two 
ltbrownish red envelopes11 • Ai'lier the berths were ude \IP these envelopes 
were visible in the upper berth (R. 20). 

Miss Davie testif'ied that sou ti.Jae after midnight she was 
awakened by the noise the accused :aade in getting into the upper berth. 
Shortly thereafter she heard the rustling of paper and then heard accused 
calling "llissouri, Hey, Missouri". "Then he started rapping on the berth•. 
She made no response. The noise stopped and she lay on her bert.h with her 
back to the ear window when "all of a sudden he appeared * * * at the 
side ot the berthJ llbere he came froa I don't kno,r" (R. 22). He had one 
knee ai the edge of the berth and both hands on the sides in a kneeling 
position facing her (R~ 23). She was terrified and screamed. He told 
her to be quiet and disappeared. She continued to scream and cait1nua}4 
pressed the porter's bell. People gathered at her berth. She could not 
tell how accused was dressed nor whether the curtains of her berth were 
open at the the the accused appeared (R. 23, 34). She bad buttoned the 
curtains upon retiring (R. 25, 224). Miss Davis stated that she did not 
at 8Xf3' time express~ or impliedly invite the accused to enter her berth. She 
is unm&IT1ed, does mt smoke or drir.Jc, &.nd did not "dream" the facts con
cerning the accused's attempt to get into her berth (R. 24, 28, 224). 

Later llben so•eone told the accused to come out of his berth she 
heard him sq that he had not been out of it and t,hat he ns being fr&ed 
am insulted (R. 24). 

Rots Simms, Specialist Third Class, Shore :Patrol.a.an, UsN, was 
occupying upper berth No. 1 of the same car adjacent to that occupied by 
the accused. lie retired about l a.m. (R. SO), removed his trousers and 
shoes and la7 down. He. then started to but.ton his curtain. He had difi'i.
cult;y ld. th the bot.tan button so he just pulled it to and lay down .facing the 
curt.ain. He noticed that the bottom of his curtain was open so he pulled 
it together and again tried without succesa to fasten it. Again the curtain 
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pulled open. Si.mils stated that he looked to see who might be 1111essing 11 

nth it. At this the he saw the form of someone inside the curtains o! 
Upper 3 go down to L01Yer 3. When the fo:nn got to the floor the bulge in 
the curtains disappeared and then he heard a lady scream. "Help. Get out 
of my berth• and heard the porter's bell ring continuously. Sillm.8 stated 
that he "hit the Deck" and, at the same time, he saw a fom dressed in 
shorts and Wld4:'!rshirt "back rut" of Lower 3 into the aisle and jump into 
Upper 3 (R. 40-41, !~9-$0). Simms identified the accused as that person
(R. 44, 45). . . 

At the other end of the car in berth 12 wa~ a military policeman. 
Sinms went, to his berth and asked for his automatic. The military police
man got out of his berth and followed Siimns to No. 3• There they- were 
joined b;r the steward and several passengers. The porter was also there 
(R. 53). The accused refused to co.e down out of his berth until a captain 
of militaq police was found en the train and ordered hill to do so (R.
41, 62-' 15). The accused emphatically denied having been out of his berth 
{R. 46J. When Sirrrlls came froa his berth the curtains of Upper 3 were open 
and those of LO','ier 3 were partially- open (R. $2). The accused was then 
taken to the men I s -.ash roan and detained there until the train aITived at 
Cleveland where he was taken off b;r railroad police. He was not pend.tted 
to return to his berth, but his baggage and the two envelopes were handed 
to hi.a en the station platfom at Cleveland (R. 42, 55, 64, 76-77, 91, .92). 

The dining car steward, llr. William Jeffrey,· was in car 379 and 
upon hearing the screams looked out through the curtains of his berth 

. (apparentl;r Upper 2) and saw sOJleone in shorts cllibing into Upper 3. He 
also saw S:lruns 1head "stickil'lg out" of the adjoining berth (R. 62). A.ll 
that :Mr. Jeffrey could see of the figure cliabir.ig into the bert.h was fro• 
the waist dom (R. 70). 

4. For the defense Edward E. :Caru, the colored pulhan car port.er o! 
car 379 testified that he assisted the accused as he boarded the train at 
Roae to Upper 3. A young lady occupied Lower 3. Short.l.J" aft;er the train 
left Raae he started to make up the berths of- that car and coapleted this 
task before 9130 (R. 106-108). Before doin.g so he told the accused about 
the presence o! a club car att,s,ched to the train and saw accused leave for 
the club car. He did not see him again until la30 a.II!. when accused re
turned and entered the amoking rocm of car 379 to get his pajamas frOlll his 
bag 1Vhich was located there. Witness st.,.ted that he tr.en procured the 
ladder for the accused and that he saw accused get into his berth and pull 
the curtains together (R. 109). Thereafter shoreman patrol Simas came 
into the smoking room and, after washing up left for his bert.h. In a few 
minutes the bell rang and he (witness) heard a scream. As the bell 
indicator showed that the call was from No. 3, the porter went to that part, 
of the car as fast as he could (R. 110). When he arrived there the young 
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lady in Lower 3 was crying and she said that a man was trying to get into her 
berth. Her curtains were unbuttoned all of the way dOYIIl. The accused's 
curtains gaped "a littlen. The shore patrolman and tho steward were stand
ing in the aisle yelllng, "I saw ltl.re, he was trying to get into the lady•s 
berth". '!be porter said, 11you saw who?" One said, "I saw the a.an in that 
upper". The steward said, 11Let I s drag hi.Ir out". Considerable discussicn 
followed during which the accused refused to coae down out of the berth until 
another officer was found llho ordered him to do so 'Whereupon accused came 
down and went into the smoking room (R. 111-112). The porter estimated that 
the shore patrohlan went to his berth about ten minutes af'ter the accused 
had gone to his (R. llJ). Both the shore patrolman and the steward were in 
the aisle of the car when the porter answered the bell (R. 113). 

The porter went into a lengthy explanation of the mechanics of 
fastming and hanging curtains in front of the berths and gave a demonstra
tion. In his opinion it would be apossible for one in an upper berth to enter 
the berth below if the curtains are buttoned and one cannot from an upper 
unf'asten the buttons of the et.rtains of the lower (R. 114-116, 123, 1.40). 

At the time the porter made up Upper 3 he saw no envelopes or folders 
lying on the seat. He did not see Yihat the accused did with the envelopes 
he had with him when he boarded the train (R. 117-118). When the accused was 
being taken off of the train witness saw the envelopes 1n accused's berth 
am delivered them to the accused on the station platform with his other be
longings (R. 118). 

Mrs. Gladys Reese,occupant of Lower 4, testified by deposition that 
on the occasion in question she observed a girl and a negro second lieutenant 
occupying Section 3 directly opposite her berth. Mrs. Reese stated that she 
retired as soon as her berth was made up which wae about 8:J0. At that time 
the. accused waa seated across the aisle. About 2100 a.m. she arose and went 
to the ladies wash room aixl when she r-ct.urned about ten minutes later she saw 
the accused standing in the aisle of the car dressed in his underwear. He 
appeared to be looking at his berth or the lower one. He stood there for 
three or !our minutes and then pulled himself into the upper berth ·anc1 drew 
the curtains. Mrs. Reese went to her berth and sat upon the edge of it pre
paratoey to getting in when she heare the girl scream. She saw no one at the 
tim. Soon thereafter every one -was in the aisle. Mrs. Reese leaned over 
and pulled aside the curtains of Lower 3 and asked the girl what was the mat
ter. She replied that saneor.e bad tried to enter her berth. While she was 
talking to the girl the shore patrol:man got do1Vn from his berth and pulla d 
the curtains apart of Upper 3 and said he bad seen the accused "down there•. 
Eveeybody had sanething to say and one threatened'\..~ shoot the accused. The 
accused "acted d\lmb• and asked 'What was the matter. Prier to the scream she 
did not hear any knocking or tapping a,. thE! berth nor did she bear any talk
ing. She dici not see the accused enter or attempt to enter the young• lady-'s 
berth. The witness -was positive that the girl did not scream until after the 
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accused had gotten into his ol'lll berth. 

'.Lhe accused having been advised of his rights testified under oath, 
substantiall.7 as followrs: He had been a member of the 436th Aviation 
Squadron since 11 April 1944. On 30 June 1944 he received his instructicns 
regarding his duties as advance representative of bis organization at an 
undisclosed port of embarkation and the two envelopes containing various 
documents. He was told of the importance or his mission, of arriving on 
time, of carrying out the instructions, and that he 11TOuld have to be 
careful with the papers11 (R. 129). At the station the envelopes were de
livered to him by- the base executive officer who showed the accused his 
Special Orders and placed them in one of the envelopes. At that time it 
was again impressed upon him to be careful ld.t.h the papers. IIThe;r sug
gested that whenever I had to move about the car to be careful with the 
papers. I suggested that I would do more than that, that I would keep them 
in mT possession at all times• (R. 131). He was again cautioned that the 
papers were confidmtial. 

After he had boarded the train he went to his berth section and 
.found there a yo~ lady who had been assigned the lower berth of that 
section. A conversation ensued regarding difficulties of shopping, her hat, 
Cnicago, and the sce:cer,-, in llhich she was the aggressor. He denied that he 
said that she was •cute" or made s:rrr remark about being 1n her bedrocm 
(R. 1.32-134). After a mile he went to the car's smoking roan and then to 
the club car leaVi.I€ the enTelopes contai.ni.t¥! all of the papers in the comer 
or the seat with his suit bag extending down over them (a. 1.34). He re
mained in the club car until after midnight during which time he had t1r0 
drinks. Upcn returmng to his o-wn car he went into the smoking roca lihere he 
saw the porter and the steward. He could not definitely state how long 1n 
poi.rt, of time he ,ms gone from his seat but be left it between 8 and 10 
o•clock an:i returned after midnight. He got his :i;:ajamas out of his bag, 
which ns in the smoking room and climbed into his berth - No. 3 Upper -
bJ' means of the ladder which was held by- the porter. He then pulled the 
curtains to without buttoning them and removed all of his clothing but hie 
underwear consisting of a white shirt and white shorts (R. 136-1,38, J.49). 
He saw that his envelopes were in the berth. Because of the heat he did not 
put the pajamas on but got under the covers clad in his underwear and fell 
asleep (R. 138). 

Later he was awakened by someone p~hi.ng him on the shoulder and 
someone saying "Okay wake up". He was a bit "foggy" and asked ,mat it was 
all about. He was told that he would soon find out. There were several 
people outside o! his berth including the shore patrolman. He denied that 
he called "hey, kissouri.n or "Missouri", or that he tapped in any WB7, or 
that he at any time attanpted to enter Lower 3, or that he ever got out or 
his berth atter he first climbed into it {R. 139, :!.S). He admitted that he 
refused to get out or the berth when told to do si,:mtil he was satisfied ot 
the authority of the person giving the order. Upon the order of the captain 
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of military police he dressed and accompanied him to the smoking roan. As 
he started for the smoking roan he asked if he cou1d go to his berlh and get 
something. He was not permitted to do so. He was kept in the smoking roan 
and not permitted again to return to his berth. At Cleveland he was taken 
off the train by police against his protest until he could procure bis be
longings. As a result, Tihen he was on the station platfonn his belongings 
were brought to him, including the envelopes (R. 141-142). 

Upon cross-examination he stated that he did mt hear any screaJn 
or any noise before he was awakened by someone shaking his shoulder, nor 
was he out of his berth at an:y ti.me after he had retired until after be was 
awakened. He denied that he had been in a:ny part; of the car in his under
wear except in his berth. No one else got into his berth (R. 145, 147). 

S. In rebuttal, the prosecution called as a witness Mr. Theodore R. 
Ruth who bad been in the "railroad business" for twenty-six years. Mr. Ruth 
testified that he was familiar ldth pullman cars and that he had located the 
same pull.man car, the "Mc1lada11 , that was occupied by the accused on the 
night of the :incident now under consideration. "w;itness stated that he bad 
jwt ridden in that car from Syracuse to Utir::i. New York with an Army offi
cer, Lieutenant w. J. Baeyon and a sergeant. For the purpose of making cer
tain observations, he had had upper and lower J made up and all of the 
curtains fully buttoned with Li.eutenant Banyon inside of the upper. iiithin 
five minutes (R. 170) the lieutenant was able to unbutton part of the 
curtains and get down from the upper into the lower berth. From the outside 
one could not see the lieutenant but could only see the outline of a form. 
going down from one berth to the othP-r. 'lhl.s was visible to one occupying 
Upper 1 (R. 161-162). He explained the marmer in which this feat was ac
ccmplished to the court by the use of photcgralfis and diagrams (R. 163-170). 
Mr. Ruth was corroborated by Lieutenant w. J. Banyon and Sergeant R. Wisner 
(R. 183-184, 193-199). Photographs were taken while the lieutenant was 
clim)bing down through the curtains and admitted in evidence (Pros. Exs. 2 to 
13. 

6. '.Ihe accused has been found guilty of (1) conduct unbecoming an 
officer am a gentleman and of disorderly conduct to the discredit of the 
service b7 "attempting to enter into the Pullman berth" of a female not his 
wife, in violation respectively of Articles of war 95 and 96, and (2) 
failing to insure that appropriate security precautions were taken in the 
haxxiling of confidential documents in his possession by permitting unau
thorized persons to handle them and failing to retain them in his possession 
at all times, contrary to Army Regulations and in violation of Article or 
War 96. 

With reference to (1) the evidence for the prosecution and that for 
the de!ense present a clear issue of fact whether the accused did attempt to 
get into the lower berth of :Miss Davis, or not. In support of the court•s 
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finding of guilt Miss Davis positively identified the accused as the one 'Who 
called out to her, rapped on the berth, and then appeared with one knee on 
the edge of her berth and with both hands an the sides in a kneeling posi
tion facing her. The shore patrolman, noticing the disturbance or the cur
tains, actually saw the fonn of a person go .trom Upper .3 to Lower J through 
the curtains., heard the scream "Help, get out of my berlh" and then saw 
the accused back out of Lower 3 dressed in his shorts and jump back into 
Upper J. The steward looked out of his berth in time to see the lower por
tion of a man disappearing into Upper .3 shortly after hearing the screams. 
The porter heard the screams, and answered the bell from No• .3• Upon atTiv
i.ng at No. 3, Miss Davis was crying and said that a ~n was trying to get 
into her berth. Mrs. Reese saw the accused 1n the aisle dressed only in 
his undel"!fear. ~vidence vias introduced tending to show that a person could 
get .from Upper J to Lower .3 b;r crawling through the curtains even though 
the curtains of the l01rer berth were buttoned. It was testified that this 
could be accomplished by reaching down fran the upper and unbuttoning sane 
of the buttons. On the part of the defense the accused natl:7 and 
unequivocally denied any guilt or parliicipation in the alleged misconduct. 
He denied calling •Hey, Missouri" or "Mi.ssouri", or that he •tapped" 1n any 
way on the berth or that he at any time attempted to enter Lower J, or that 
he emerged from his berth after he first climbed into it, until after the 
a.11"!"ed occn"'Tence 'When he was ordered to do so by' the captain of militar., 
police. In all material respects the testimony o:t the accused is uncor
roborated except for the negative testimony- of Mrs. 1'laese and the porter, 
wht:reas the testimo.oy of Miss Davis is substantially' corroborated by the 
affinna.tive testimony- of several ld.tnesees who appear to be entirely' dis
interested. The accused appears to have had a fair and impartial trial. 
'Ihe court heard the testimony- of the witnesses and observed their demeanor 
on the witness stand. In the opinion of the Board of Review the evidence 
fully warranted the court in finding accused guilty- beyond a reasonable 
doubt of attempting to enter Miss Davis I bert;h, as alleged in violation of 
Articles of War 95 and 96. Cert.ainly the conduct of accused was violative 
of both Articles of War. A conviction under both Article of War 95 and 
96 is not illegal as placing accused twice in jeopard3' for the same ofi'ense 
(JAG Bull. Mar. 194.3, P• 96, par. (44)). 

With reference to (2) there was no dispute as to the facts. 
The accused frankly admitted that, notwithstanding his instructions re
garding the care to be taken of the papers enlirusted to his care and his 
promise to keep them 'With him at all times, he left them on the seat of a 
public train for at least two hours. He must have known that the seat was 
to be converted into berths which would necessitate the removal of the 
papers by someone unauthorized to handle th:m. He was fortUMte to find 
them in his berth upon bis return. Whether anyone had examined or looked 
at them during this period of time no one knows. It was easil:7 possible. 
The dlara.cter of the papers was shown and admitted to be "confidential"• 
The neglige~ manner in 'Which they were left by the accused clearly violated 
Army Regulations 380-5, 27 (4) whidl provides that •It is the responsibilit7 
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of tha commanding officer or equiv~le:it official having custody of conf~ • 
dent:ttl documents to insure that ap:;:,ropriate security precautions are taken 
at all times 11 • The findings of the court are therefore ampl:, anc legally 
supported by the evidence intr~duced at the trial. 

7 • War Department records show the accused to be 31 years of age and 
born in Chicago., Illinois., 2S January 1913. He is marriad and without 
children. Se was graduat~d from high school and in 1938 received a degree 
of Bachelor of Arts from Fisk University. For three ye::rrs he was employed 
as an investigator for the Chic~go Relief Admi~tlstration, for six months 
by the Chicago Community Forum, and for one year b-J the United States Em
plo;vment Service as an interviewer. He was induct,ed into the servi~a 25 
May 1942 and aftar attendi.~g the ilr Corps Administration Officer Candidate 
School at Miami Beach, Florida, he was commissi::med second lieut,m-:mt, Air 
Corps, J March 1943• He was ordered before the Reclassification Boaro, 
Air Service Command on the recom.~endation of the Com:nanding Officer, .mti
ai.rcra.ft Base, Alpena AAB, Alpena, Michigan, where he was then stati<'.med 
as the result of a series of minor. derelictions of duty. On Jl :March 1944 
the Board concluded that he possessed value to the service and recommended 
that h9 be reassigned in grade. On 6 April 1944 he was reprimanded.and a 
for!eiture of $75.00 was imposed upon him for the eight minor military 
offenses made the basis of the reclassification proceedi.~gs. 

8. The court was legal17 constituted. No errors injuriously affecti.!lg 
the substantial rights of the accused were conmdtted during the trial. In 
the opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence and to warrant confirmation of the 
sentence. A sentence of dismissal is mandatory- upon conviction of a viola
tion of Article or War 95 and authorized upon conviction of a viol~tion of 
Article of War 96. ' 

1) . ½ 
., (~ ,Judge Advocate. 

----cz~=~o-1/1-fg-'.~--'7-.-::::,71 
-:-,----,Judge Advocat,e • 

..--i-.~~:;;.=:,.,__"· ...:,.;;._I_________..~ 

., Judge Advocate. 

- ') -

https://ai.rcra.ft


(82} 

SPJGX 
CK 262534 

lit w. 

War Department, J.A.G.O., 16 OCT 19" • To the Secretary et Wu. 

1. Herewith trana:mitted for the aotion ot the Preaiflent are the reoori. 
ot trial and the opinion ot the Board of_ Rerlew in ta• eue ot SeooDl Lieu-
tenant Otha Morgan (0-575688). J.ir Corpa. · 

2. I oonour in the opinion ot the Board. ot Rerlew that the reoor4 ot 
trial is lega.117 auttioient to support the tindillgs aDd the sentenoe alMl 
to warrant confirmation ot the aentenoe. I reoOllDnend. that the senteue 
be confirmed and carried. into exeoution. 

3. Inoloaed are a d.r&ft ot a letter tor your 1igna.ture, tran1mitt1DC 
the reoord to the Presid.ent ·for his action. &DIil a fora of ExeoutiTe action 
designed to oarey into effeot the recommendation hereinabon made, should. 
1uoh action meet with approTal. 

~on c. Cr&ller, 
Major General. 

3 Inol1. TM Judge Ad.Tocate General. 
Inol.1-Reoord. ot trial. 
Inol.2-Drtt. ot ltr. tor 

1ig. Seo. of War. 
Inol.l•Form ot h. aotion. 

(Sentence conf'inned. a.c.K.O. 6Y,, 25 Nov 1944) 
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,,All DEPAf'.'i't:ENT 
Arrrry Service Forces 

In tbe Office of 'l'he Judge Advocate General 
Washington, D. c. 

(SJ) 

SPJGlf 
CL 262542 

11 SEP 1944 
U r: I T E D S T A T ::;; S ) 89TR HT.FAN'l'RY DIVISION 

) 
v. ) Trial by G. c~ M., convened at 

) Camp Butner, North Carolina, 
Captain ·;,.A.Yl'TE :... ru.TGRS ) 21 .\ugust 1944. Dismissal. 
(0-1291504), 355th Infa~try. ) 

0fiYI0N of the 300:.D Q.."<' B.EVIEW 
LIPSCOI.m, SYK.C:S ancl GOLDEN, Judge Advocates.· 

1. The Board of Review has exar.rl.ned the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate c~neral. 

2. The accused was tried upon the following Charge and Specifi
ce.tions: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that Captain Wayne A. Myers, 
355th Infantry, was at Durham, liorth Carolina, 
on or about 29 July 1944, in a public place, to 
wit, the Southern Tavern, drunk and disorderly 
while in uniform. 

Specification 2: In that Captain Wayne A. Myers, 
355th Infantry, did, at the Southern Tavern., 
Durham, North Carolina., on or about 29 July 
1944., wrongfully strike lirs. Catheryne Curl 
under the chin with his fist. 

He·pleaded not ~uilty to and was found Qrllty of the Charge and both Speci
fications. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing authority approved 
only so much of the sentence as provides for dismissal., and forwarded the 
record of trial for action under-Article of War 48. 

3,. The evidence for the prosP-c~tion shows that the Southern Tavern, 
someti..es known as the Carolina Inn., is located on the Raleigh 
Highway about /4,.miles from Durham., North Carolina. It is an ordinary 
tavern that is frequented by both civilians and military personnel, 
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officer and enlisted, for entertainment such as food, wine and beer, 
and dancing tR. 7-10, 11, 23). On 29 July 1944 at about 2200 o'clock 
there were about 150 people at the tavern (R. 25). Seated at a table 
in the rear of the tavern were 1.;rs. Catheryne (.;url, her escort who was 
a civilian named L:lyde Tilley, her broth er who was an enlisted man 
named Luumie ,iilliams, Graham Baug:1 who was also a civilian, Vireinia 
Day, and Opal Teema.n (.R. 14, 28-29, 34, 46-48, 52-56). The accused, 
who had previously 9c:1.tronized the tavern, was also present and was at
tired in ~roper uniform with his insi~nia of rank appearing upon his 
collar (R. 12, 21, 26, 30). 

During the evening the accused, who was uninvited by and unknown 
to the members of the party, ·approached i,Irs. Curl I s table in the ab
sence of her escort and orother and engaged in an argument of an un
disclosed nature with Graha4 ~au~h (R. 28-29, 38-39, 40, 45, 48-50, 
65). The argw!lent was reporte<..i to '.1'illey and ·,Jilliarns ur1on their re
turn to the table, and they determined to see the accused outside 
where in the meantime he, protesting and belligerent, had been es
corted by tavern employees at the suggestion of the tavern owner, who 
advised him to leave in a taxicab before he got into trouble, as he, 
the tavern owner, intended to call the military police {R. 11,. 13-
21, 50, 66). 

According to the testimony of several eye-witnesses, the accused 
was either drunk or highly intoxicated (R. 12-15, 18, 40, 44, 46, 70·, 
71, 82). Hhen Tilley and \/illiam.s approached the accused outside, 
he had just co1npleted 11 scuffling 11 with another soldier of undisclosed 
identity (rl. 25, 32, 43, 46, 68). Tilley spoke to the accused about 
the occm-ence at Lrs. 8url 1 s table, and the accused spoke about her 
profanely, whereupon Tilley knocked the accused t.o the ground (R. 51, 
57-59). The accused, upon regaining his feet, took several steps 
toward klrs. Curl, who had not seen the first blow as she approached 
her brother and esebrt for the purpose of requesting tha~ to return 
to their table, and suddenly, silently, and without reason, struck 
her ,·Ii.th his fist under the chin lR. 14, 16-17, 20, 22-25, 32-34, 
40-47, 68, 77, 82-85). The blow was a wild overhand swing, which 
mor,1entarily stunned her and from which she would have fallen if a 
soldier st2.nding nearby had not caught her p .. 26, 28, 33-34, 61, 70, 
78-79). Tilley thereupon knocked the accused down several times 
without being struck by the accused vmo was attempting to strike 
back lR. 50-55). The fight lasted about five minutes and was wit
nessed by a large crowd rnillinc; around in great confusion (R. 25, . 
36, 67-69, 78). According to :;.;rs. Curl 1 s testLTI10ny, the accused· 
apolo!;ized for striking her and asked 'I'illey not to hit him again 
(R. 44, 51, 62). Tilley and :Jilliarns had also been drinking (R. 62, 
73). 
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Two enlisted :aen, one of whom had prevented ',iillia.rns from takine 

a 11poke 11 at the accused and. had cau;_:;ht ;.;rs. curl after she :1ad been • 
hit, failed to hear any profane words of the accused and were unable 
to state who started the fi;;ht, but were agreed that lJrs. Curl had 
been struck by the accused tR. 67-75, 81-85). 'l'wo members of the 
military police who were making a routine patrol stopped, upon ob
serving the crowd out side of the tavern, and were advised that the 
accused had struck a girl who was still crying (R. 86-87). They 
found the accused unsteaey on his feet, obviously intoxicated but 
not drunk, and recalcitrant in leavine with them, as they had to 
drag him to the car ,R. 88). On the way into to~n, the accused 
vol'.mto.rily stated that he had struck the girl because· she had said 
that r1is outfit was 11chicken-shit 11 v.i1ici1 re:.w.rlc he didn't talce from 
anyone (tl. 88). 7he Officer of the Day at the llilitary Police Station, 
wnere the accused was delivered, found ids speech so incoherent that 
it could not be understood, his clothes disheveled and his gait 
stage;erine. The accused fell asleep at the office and was awakened 
with difficulty when i1e was assisted by a sergeant in staggering 
out (R. 90). 

4. The evidence for the defense shows that the accused on 
22 Eay 1943 had been commended for his service at Ca.mp Swift, 
Texas tR. 91-92, Def. Ex. A). 'l'he accused's regimental adjutant 
testified to the accused 1 s previous good character, his temperate 
use of intoxicants, his value to the service, and ms prior record 
of freedom fror:i. disciplinary action. (R. 93-94). 

The accused, after explanation of his rights as a witness, 
elected to ranai.n silent (H. 95). 

5. SlJecifications 1 and 2 respectively allege that on or about 
29 July 1944, the accused was drunk and disorderly while in uniform 
in a public place, to wit,. the Southern Tavern, Durham, North Carolina, 
and that on the same occasion he wronefully struck 1:rs. Catheryne 
Curl under the chin with his fist. "Being grossly drunk and con
spicuously disorderly in a public place 11 is definitive of an offense 
that is violative of .Article of 'liar 95 (11C1I, 1928, par. 15). 

The evidence beyond a reasonable doubt establishes that on the 
occasion alleged the accused was grossly drunk and conspicuously dis
orderly at the Southern Tavern, a public place frequented by large 
numbers of civilians and military personnel. Nwnerous witnesses 
testified to his heavy intoxication, his argumentative conduct, 
and his ultimate expulsion from the tavern. Outside, he engaged 
in a "scuffle" \\'l.th an unidentified soldier and before a large 
crowd became a participant in a drunken brawl, during which he 
struck a woman bystander under the chin with his fist and was him
self knocked down several times by her escor_t before he was removed 
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f'ran the scene by" the military police and carried to the military 
pollce station, where he promptly lapsed into a drunken stupqr. 
During the entire episode, he was in uniform and wearing the in
isignia of his rank. Such disgraceful. conduct is clearly unbecom-
ing en officer and a_gentleman. His previous good conduct and 
reputation do not afford any defense and can be considered only 
in mitigation; 'i'he evidence, therefore, establishes his guilt. 
of the offenses as alleged beyond a reasonable doubt and amply 
supports the .findings of guilty of tl').e Charge and its two 
Specifications. 

6. The accused is about 36 years old. 'J.'he War Department 
records show that he has had prior enlisted service from 2 January 
1932 to 8 January 1935,,16 January·1935 to 15 January 1938 and 
16 January 1938 to 15 January 1941 fran each of which terms of 
enlistment he was honorably'discharged without loss of time Wlder 
Article of War 107 and with a character rating of excellent, that 
on 16 Januazy 1941, he re-enlisted, serving as an enlisted man 
until 26 August 1942, when he was conmissioned a second lieuten
ant upon completion of Officers Candidate ~chool, that he has · 
had active duty as an officer since the latter date, that he was 
promoted to first lieutenant on 16 December 1942 and that he was 
promoted to captain on 22 July 1943. ~ holds the Yangtze Service 
Medal ro-_. service in China in 1932. He attended high school for 
2 years, is married and bas two small children. His allotment for 
their support is ~100 per month which has caused complamt by his 
wife. He received the com.nen:l.ation hereinabove mentioned. 

7. The court was legally constituted. No errors injurioosly 
affecting the substantial rights of the accused were corrmitted dur
mg the trial. For the reasons stated, the Board of Review is of 
the opinion that the record of trial is legally sufficient to sup
port the findings of guilty of the L:harge and its Specifications 
and the sentence, and to warrant confirmation thereof. Dismissal 
is mandatory upon conviction of a violation of Article of War 95. 

~>f~vocate 

$w~c.x:,Judge Advocate 
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..i:fJJ~•: 
C.J 262542 

1st Ind. 

-.;;ar :Lepartr:ient, J.A.G.O., 16 SEP 1944 - To the Sec:.~etary of War. 

1. Herewith transmitted for the action of the ?resident.are 
the record of trial and tne opinion of the Board of Review in the 
case of Captain Wayne A. Myers (0-1291504), 355th Infantry. 

2. I concur in the opinion of the Board of iteview that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by ti,e reviewing authority and to warrant con
firmation thereof. I recommend that the sentence be confirmed but 
suspended during good behavior. 

3. Consideration has been given to a letter dated 15 September 
1944, from the accused, requesting clemency. 

4. Inclosed are a draft of a letter for your signature, trans
mi.tting the record to the President £or his action, and a form or 
Exeeutive action designed to ca:rey into ef'f'ect the foregoing reccm
mendation, should such action meet with approval. 

~ 1>-0---------·--

Myron c. Cramer, 
Major General, · 

The Judge Advocate General. 
4 Incls. 

Incl 1 - Record of trial. 
Incl 2 - D:ft. ltr. £or sig. s/r(. 
Incl 3 - Form of action. 
Incl 4 - Ltr. fr. accused dated 

15 September 1944• 

(Sentence con!irllled but execution suspended. G.C.K.O. 590, 
25 Oct 1944) 
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WAR DEPARTUENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 262592 

13 SEP 1944 
UNITED STATES ) FOURTH SERVICE COMMAND 

ARMY SERVICE FORCFS 
v. ~ Trial by G.C.M., convened at 

) Camp Shelby, ruississippi, 21 
Private JOHN C. Sr/EAT ) August 1944. Dishonorable 
(34967268), Company A, 1st ) discharge and confinement for 
Battalion, Special Training ) life. Penitentiary.
Unit, Service Command Unit 
3403. ~ 

REVIEW by the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

· 2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private John c. Sweat, Col!lpany A, 
First Battalion, Special Training Unit, Service Col!IIJ8.lld 
Unit .340.3, Camp Shelby, Mississippi, did, at Camp Shelby, 
Mississippi, on or about 1 August 1944, forcibly and 
feloniously, against her will, have carnal knowledge of 
JJrs. Iva Lee Childers. 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specification. Evidence or one previous conviction was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at bard labor 
for the term or his natural life. The reviewing authority approved the 
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sentence, designated the United States Penitentiary, Atlanta, Georgia, 
as the place of confinement and forwarded the record of trial for action 
under Article of War 501-. 

3. Competent evidence offered by the prosecution shows that on 
1 August 1944 and for sone nine months prior thereto 1:rs. Iva Lee Childers 
had been employed as a clerk in Post Exchange IIo. 3, Camp Shelby, Mississippi. 
She was famHiarly known as 11?.:om11 in the Post Exchanee where she worked at 
the cigarette counter. She was a widow 39 years of age and the mother of 
six children. Her oldest son, age 21, was serving in the Army and three 
minor children, aged 4, 8 and 15 years, were living with her. She had 
known accused by sight for about two months prior to 1 August 1944 having 
s~en him visit the Post Exchange on occasions but she had never been with 
him socially (R. 14, 18, 19). Accused visited the Post Exchange sometime 
between 8:30 and 9 p.m. on 1 August 1944. At 10:10 p.rn. that same evening 
accused dressed in khaki loitered in front of the Post Exchange chatting 
with two other soldiers (R. 9, 10, 12, 13, 20, 21, 67). Mrs. Childers 
left the building about that time having finished her work for the day and 
as she cro~sed the street in front of the Post Exchanee on her way to the 
bus station about a half mile away accused overtook her, grasped her arm 
and said, "I'm going to walk to the bus station with you, t:Iom11 (R. 14, 21, 
43). Mrs. Childers told accused to unhand her and indicated at first that 
she did not ;ish him to accompany her. Accused insisted there was no harm 
in escorting her and she apparently relented stating that he could do so 
if he behaved himself (R. 21, 22 1 38). 

The usual route fi-cm Post Exchange No. 3 to the bus station 
passed Carr.p Headquarters, crossed the railroad tracks somewhere in 
the vicinity of Llilitary Police Headquarters and continued down a highway 
to the station. As acc~sed and ~!rs. Childers trod this route, accused 
conversed about his home in South Carolina and A!rs. Childers talked about 
her children particularly her son in the Army (R. 15, 21, 22). They walked 
for about ten minutes, crossing the tracks and continuing down th~ ·highway 
toward a large traffic road sign. Just off the shoulders or this portion 
of the highway there was a gulley or slope leading dO'X'n to lower ground. 
As they passed the road sign accused seated himself by the roadside and 
invited lErs. Childers to join him but she refused to do so and continued 
on toVJard the bus terminal. Accused then jumped up, caught her arm and 
grasped her hair. Mrs. Childers struggled and tried to wrench herself 
free (R. 22, 23; Pros. Ex. B). As she tussled with accused she attempted 
to extract a nail file fi-om her purse but could only lay hands on a pencil 
which accused broke in tuo as she tried to jab him with it. She screamed 
and accused stru,'.k her a stunning blow over the left ear. As she screamed 
the second time accused dealt her a blow over the left eye causing it to 
become bloodshot and bruised. She struck accused with her left hand 
disjointing the middle finger of her hand. Accused then placed his hand 
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over her mouth, pushed her into the gulley where she fell to her hands 
and knees and, grasping her by the hair and the collar of her dress, 

. he began to drag her across the ground. She screamed twice and received 
\ two more blows from accused which knocked two teeth from her jaw and caused 
'blood to flow from her nose and mouth. Accused told her if she screamed 
again he would kill her and then he dragged her to the shadow of a sir.all 
pine tree (R. 24, 26, 27, 42). There accused ripped one leg of her under
drawers,,laid on top other, pressed his hand against her throat and mouth 
making it difficult for her to breathe, inserted his penis in her vagina 
and experienced an emission within three or·four minutes thereafter (R. 24, 
25, 'Zl-z:J, 39). 

During the act or intercourse, Mrs. Childers was partially stunned 
from the blows she had received (R. 26). Although she begged accused to 
desist, she did not resist during the intercourse itself as she stated, "he 
threatened my life. He told me if I screamed or hollered again he would 
kill me and whenever you tussle you give out sometimes. He is a much younger 
man than I am a woman" (R. 25, lJ)). During intercourse accused said to 
Mrs. Childers that if she "did that at first he \Vouldn't have had to bash 
my face in". After completing the act accused said, 11 I guess you will 
tell this" to which Mrs. Childers replied, nyou're mighty right I'm going 
to tell it". Accused stated he didn't "give a good god damn because he 
was shipping out the next day" (R. 28, 30). He then hurried ott in the 
direction of Camp Headquarters. 

Mrs. Childers arose trom the ground, searched tor and found 
her purse, clambered up the bank and started toward the bus station 
(R. 30, 41). She had proceeded but a short distance when she met Private 
Harold L. Blair. He had been waiting for a bus at the bus station and 
had thought he heard a woman cry for help. A few minutes later he heard 
the cry again and proceeded down the road to investigate. He came upon 
?Jrs. Childers walking down the r.avel road which led from the highway 
into the bus station (R. 30, 45. Private Blair asked what had happened 
and Mrs. Childers replied that a soldier had struck her in the mouth•. He 
observed that her chin was bleeding and that sha was dabbing it with a 
handkerchief soaked with blood. He escorted her to Private First Class 
ilbert Aiello, a member or the military police on duty at the bus station. 
It was then a.bout 10:30 p.lll. (R. 31, 44, 4$). Private Aiello had heard 
a scream about ten minutes before but assumed it was some girls walking 
to the bus station from the Post Exchanee and "having run in their own 
way"·so he made no investi3ation at the time. Mrs. 0hilders told Private 
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Aiello that a soldier walking with her bad struck her and knocked her 
to the ground. He observed that her clothes were dirty and wrinkled, 
her legs were dirty and she was bleeding from the mouth and above her 
eyes (R. 48-50). Beatrice Ladner, a clerk at Post Exchange No. 3, saw 
Mrs. Childers enter the bus station and noticed that her mouth was 
bleeding and that there was dirt on her clothes and grass in her hair. 
She wiped Mrs. Childers• face and brushed the dirt from her clothing 
(R. 31, 32, 68, 69). 

Private Aiello made a telephone call and soon Sergeant Alfred 
T. Uahan, another metiber of the military- police, arrived at the bus 
station and transported Mrs. Childers to Atllitary Police Headquarters_
(R. 31, 51, 52). He observed that she was in an excited condition, that 
she was bleeding about the mouth and bad a welt over one eye, that her 
legs and clothing were dirty, that she had 11marks and red impressions" 
on her neck, and that two teeth had recently been knocked from her jaw 
(R. 32, 53). About 1130 a.m. the next morning Sergeant l'.ahan examined 
the scene of the assault and discovered that the dirt and grass on the 
down slope of the gulley had been scuffed and dug up in various places 
(R. 56) •. 

Mrs. Childers was taken to the station hospital where shear
rived about 11:45 p.m. and was examined by Major Shelby N. Lever, Medical 
Corps, who found her calm and collected at that time (R. 32, 52, 58, 64). 
He observed bloodstains on the bosom of her dress, a tear in the right 
leg of her underdrawers the crotch of which was saturated with a color
·1ess fiuid he believed to be seminal fluid i'rom a male genital organ. He 
found no abrasions on her external genitalia but there was about 1 cc of 
a grayish fluid present just inside the hymeneal ring or her vagina and 
laboratory analysis disclosed it to be male spermatozoa which had been 
deposited there within.the preceding two or three hours (R. 59, &:J, 64). 
An examination or the rest of her body revealed that two teeth had been 
forcibly removed from her lOY1er jaw within the past two hours. She had 
lwnps over her left eye, over one ear, on the scalp and in the temporal 
region near the scalp. The knuckle or the middle finger or one hand which 
he believed to be the right hand was swollen and tender. There were dirt 
and scratches on both thighs, both elbows and both knees. He found nothing 
to indicate she bad been consuming intoxicants. Considering :Mrs. Childers• 
physical attributes it was Major Lever's opinion that she possessed su.r
!icient strength to resist an attack upon her only for a minute or two 
before she would tire (R. 61-63). As a matter of fact l!rs. Childers 
suffered from low blood pressure which caused her to experience fainting 
spells and periods or weakness (R. 33). · · 

4. The defense introduced evidence to show that on three different 
occasions while on military police duty at the bus station Private Aiello 
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had seen IV:Z.s. Childers in the comps.ey or soldiers. Twice she had been 
in the company of two soldiers and once he had observed her with a 
single soldier. However, she had not misconducted herselr on any or 
these occasions (R. 89). Although Private Roy Huskey had never had a 
date with Mrs. Childers he had heard it said that "she would go out 
with a man" (R. 88). 

The defense also introduced testimony to demonstrate that 
Mrs. Childers had previously been intimate ~ith two soldiers. Private 
Henry s. Dayidson who bad been friendly with accused for some t-wo weeks 
prior to this trial while they were bo:.h confined in the stockade and 
who had absented himself without leave on two or three occasions testified 
that about 10:30 p.m. on a Tuesday night approximately a month and a half 
prior to the time of trial he had met Mrs. Childers at Post Exchange 
No. 3 and walked to a bus station with her (R. 70, 71, 77), The station 
was located on Second Avenue, a main thoroughfare in Camp Shelby, across 
the street Jrom the post office and from Company A, First Battalion (R. 74). 
It was a three sided building, each side about eight feet long, with a 
bench running around the throe walls. The open front or the building 
faced the avenue and was about six feet from the sidewalk (R. 74-76). 
Davidson testified he and Mrs. Childers had· se:-rual relations, with her 
consent, on the bench in the station about 10:30 p.m. They spent ap
proximately twenty minutes so engaged with Mrs. Childers stretched prone 
on the bench and Iavi dson on top of her (R. 71, 72, 75, 76) • After 
completion of the aot rurs. Childers inquired how·much money Davidson 
had and ha gave her 50 cents (R. 72). 

Davidson never told accused he had such relations with Mrs. 
Childers but did tell Private Joe Powers who was also an inmate or the 
stockade at the time of this trial (R. 78, 80). Powers who had been 
friendly with accused both in.the stockade and prior thereto also 
testified to having relations with Mrs. Childers with her consent (R. 80, 
81, 85). He stated that between 7:30 and 8 p.m. on 3 or 4 January 1944, 
just before the Post Exchange closed for the day, -he met Mrs. Childers 
at Post Exchange No. 2 and for an hour they walked a distance of some 
three miles to Theater No. 2 (R. 80, 83, 86). On the way he offered her 
a pint of whiskey if she would engage in sexual relations with him and 
she agreed to the bargain (R. 79, 84). He stated he bad intercourse with 
her for about five minutes on the ground close to the chimney located in 

. the rear of Theater llo. 2 and eave her a half pint or whiskey after 
completion or the act (R. 79, 82). This theater ~as near the area or 
Company A, there was 11 some light" where the intercourse took place and 
the lights of automobiles entering the camp through Gate 4 would flash 
on the back of the theater building (R. 79, 85). Powers bad told ac
cused in the stockade of these events in the presence or Davidson but 
the latter did not at the time reveal to accused his similar experience 
(R. 81). 
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After his rights as a witness bad been fully explained to 
him accused elected to take the stand and testify under oath. He 
testified that earlier on the evening of l AUi.,'7\lst 1944 he visited the 
Post Exchange to obtain some articles for the company cooks and while 
there Mrs. Cililders called to him, asked him to accompany her.to the 
bus station that night and he agreed (R. 91, 93). He forgot his ap
pointment but 1/irs. Childers later passed by the mess hall of Company A, 
called to him and he joined her (R. 91, 92). On the way to the bus 
station he asked her to engage in sexual intercourse with him but she 
laughed without replying. Vihen he asked her the second time she con
sented (R. 93). Thereafter they had relations just-off the highway some
where between the railroad tracks and the bua station. She did not 
remove her underdrawers but pulled one leg or them aside. She refused 
to let accused use a "rubber", ma.de no outcry and offered no resistance 
(R. 92, 95, 96). When accused had finished she asked him for $2 and when 
he told her that she would have to wait until payday, the following 
Wednesday, she began to curse him. Accused then struck her one~ or twice 
but not on the mouth and returned to his company area (R. 92, 94). Ac• 
cused denied he had ever signed a statement concerning his actions on 
this evening or that he had ever told the investigating officer that 
he had not raped Mrs. Childers because he had been in bed at the time 
(R. 97, 98). 

5. In rebuttal or the testimony presented by the defense, the 
prosecution introduced evidence to demonstrate that Mrs. Childers had 
visited Camp Shelby in June 1943 to see her brother who was in the 
_station hospital and that she had not returned to the.camp again until 
17 February 1944 when she obtained employment at Post Exchange No. 3. 
She had never worked in Post Exchange No. 2 or any other except Post 
Exchange No. 3 She had aever seen Powers or Davidson before and had 
never been in their company (R. 100, 101). 

Major James W. Keith, the investigating officer, testified 
he visited accused at tha. camp stockade, read Article or War 24 to him, 
explained his rights thereunder and made no promises or threats. There• 
after accused voluntarily made a sworn statement (R. 102, 103). The 
statement was admitted in evidence over objection of the defense. In 
it accused stated that he went to Post Exchange No. 3 about 7 p.m. on 
the night in question, left in about five minutes and returned to the 
orderly room of Company A which he then scrubbed and mopped. There
after he drilled in the company street and "killed time" with some 
soldiers for about an hour and a halt, then bathed and retired without 
ever returning to the Post Exchange (R. 103; Pros. Ex. C). Major. Keith 
asked accused if he had been with Mre. Childers on this night and 
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accused stated he had not (R. 104). 

6. The defense objected to the introduction of accused's state
ment on the ground it was not competent evidence as to the facts stated 
in it under paragraph 117, Manual for Courts-Martial, 1928, inasmuch as 
it was merely a statement accompanying the investigating officer's report 
and therefore hearsay. HaRever, that paragraph or the Manual clearly 
indicates that this rule does not prohibit the use of statements obtained 
by an investigating officer to impeach any witness including an accUBed 
(~?11, 1928, par. 117). Proper foundation for impeachment of accused was 
laid by the prosecution when on cross-examination accused was asked if' 
he had previously made a statement and if ha had denied he raped Mrs. 
Childers as alleged becaµse be was in bed at the time (R. 97, 98; par. 
5 hereof). The statement given by accused to the investigating officer 
was inconsistent with the testimony he gave in reply to these questions 
and was properly admitted to impeach him as a witness (MCM, 1928, par. 
124b). 

The prosecution's evidence fully establishes that to the best 
of her ability Mrs. Childers resisted accused's efforts to assault her, 
receiving brutal blows from accused for her efforts one of which knocked 
two teeth from her jaw. Her screams were heard by other persons and her 
appearance immediately after the assault corroborated fully her story 
concerning the vicious treatment she had received from accused. No con
sen~ by her to the intercourse can be inferred from the fact that her 
resistance failed to-continue during commission of the act itself. She 
was then exhausted from her tussle with accused, he held her forcibly 
un:ier his control and indicated be would kill hu H she continued to 
resist. His previous brutal conduct had been sufficient to convince arr:,
reasoreble person that he was capable of executing this threat. 

The evidence offered by the defense is unimpressive. Accused's 
testimony was completely at.variance with the statement he had previously 
given the investigating officer. His testi.Eony that Mrs. Childers called 
for him at the mess hall is disputed by the testimony of disinterested 
witnesses who saw him accost her as she left the Post Exchange. His 
testimony that he did not ~trike her in the mouth is hardly credible in 
vie~ of her loss of two teeth from a blow. The testimony of two defense 
witnesses, Davidson and Powers, was incredible, but even if true other 
evidence in the record demonstrates beyond a reasonable doubt that W~s. 
Childers did not consent to sexual relations with accused at the time and 
place alleged. The evidence fully susteir.s the findings of guilty or the 
Charge and its Specification. 

7. The accused is about 20 years of age., F.e was inducted into 
the military service on 31 !/_arch 1944 for the duration or the war plus 
six months. 
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8. The court was legally constituted and bad jurisdiction ot 
the person and the orrense. No errors injuriously arrecting the sub
stantial rights or accused were comr:ii.tted during the trial. In the 
opinion or the Board of Review the record ot trial is legally sufficient 
to support the findings or guilty- and the sentence. Death or imprisomnent 
tor lite, as a court-martial may direct, -is mandatory upon conviction or 
a violation ot Article or War ror the offense or rape, recognized as 
an offense of a civil nature and so punishable by penitentiary confine• 
ment for more than one year by Section 22-2801, District of Columbia Code. 
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WAR lEPARTIMENT 
A:rrey' Service Forces 

In the Office or The Judge Advocate General 
Washington, D. c. (97) 

SPJGQ 
C1,i 262642 13 SEP 1~4 

)UNITED STATES 13TH AIRBORNE DIVISION 
) 

v. ) Trial by G.c.~..r• ., convened 
) at Camp Mackall, North 

Second Lieutenant JACK A. ) Carolina, 16 August 1944. 
KENNA (01303350)., Company ) Dismissal, total forfeitures 
•ca, 515th Parachute In ) and confinement for twenty 
fantry. I 

\ (20) years. 

OPINION of the BOAP11 OF REVIEVl 
3A:IBP.ELL, FR£DERICK and AlIDERSON, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion; to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHAP.GE I: Violation of the 61st Article of War. 

Specification 1: In that Second Lieutenant Jack A. Kenna., 
Company •c•., 515th Parachute Infantry, did, without 
proper leave., absent himself from his organization and 
station at Camp ?.:ackall., North Carolina., from about 13 
April 1944 to about 20 April 1944. 

Specification 2: In that Second Lieutenant Jack A. Kenna, Com
pany 11c11 ., 515th Parachute Infantry, did., without proper 
leave., absent himself from his organization and station 
at Camp Mackall., North Carolina., from about 13 May 1944 
to about 22 June 1944. 

CHARGE II: Violation of the 96th Article of War•. 
Specification: In that Second Lieutenant Jack A. Kenna., 

Company •CJI., 515th Parachute In!a.ntry., having received a lawful 
order from Colonel Julian B. Lindsey., 515th Parachute In!an
try., to remain in his company area for the purpose of main
taining quiet and order., the said Colonel Julian B Lindsey 
being in the execution of his office., did., at Camp Mackall., 
North Carolina., on or about 26 April 1944 fail to obey the 
same. 
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ADDITIONAL CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that 2d Lt Jack A. Kenna., Company c . ., 
515th Parachute Infantry., did., at Chanute Field., IDinois., 
on or about 2(l June 1944 with intent to defraud, wrong
fully and unlawfully make and utter to the Chanute Field 
Exchange., Chanute Field., Illinois., a certain check in words 
and figures as follows., to wit: 

CUSTOMER'S DRAFT 
Chanute Field., ru. ., June 20 1944 

00 
Pay to the order of Chanute Field Exchange $50-

-- Fifty and no/00 - ,____ OOLLARS 
with cUITent rate of exchange 

Value received and charge to the account of 

To Bank of Pinehurst 
Jack A. Kenna 

Pinehurst N. C. 2d Lt Inf 0-1303350 
Camp Mackall., N. C. 

Endorsement on back of check: Pay to the order of First 
National Bank 70-754 Rantoul., Illinois 70-754 For deposit 
only Chanute Field Exchange. 

and by means thereof did fraudulently -obtain from the 
Chanute Field Exchange cash in the amount of Fifty dollars 
lawful money of the United States., the said 2d Lt Jack A. Kenna 
then well !mowing that he did not have sufficient funds in the 
said Bank of Pinehq.rst for the payment of said check. · 

Specification 2: In that 2d Lt Jack A. Kenna., Company c • ., 
515th Parachute Infantry., did., at Chanute Field., Ulinois., 
on or about 20 June 1944 with intent to defraud, wrongfu.lly 
and unlawf~ make and utter to the Chanute'Field Exchange., 
Chanute Field Illinois., a certain check in words and figures 
as follows., to wits · 

CUSTOMER'S DRAFT 
Chanu~ Field., Ill• .,- 20 June 1944

• •. 00 
Pay to the order of Chanute Field Ex:change $50_______ 

Fifty and no/00 OOLLA.RS 
with current rate o:t exchange 

Value received and charge to the account of 
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To Bank of Pinehurst 
Jack ii.. Kenna 

Pinehurst N. c. 2d Lt Inf 0-1303350 
5M-2-44 515th Prcht Inf Camp ~ackall, N.C. 

Endorsed on back of check: Pay to the order of First Nation
al Bank 70-754 Rantoul, Illinois 70-754 For deposit only 
Chanute Field Elcchange ' 

and by means thereof did fraudulently obtain from the Chanute 
Field Elcchange cash in tne amount of Fifty Dollars, lawf'ul 
money of the United States, the said 2d Lt Jack A. Kenna 
then well knowing that he did not have sufficient funds in 
the said Bank of Pinehurst for the payment of said check. 

DDITIONAL CHARGE II: Nolle prosequi by direction of appoint
ing authority. 

Specification: Nolle prosequi by direction of appointing author
ity. 

ADDITIONAL CHARGE III: Violation of the 69th Article of Yiar. 

Specification: In that Second Lieutenant Jack A. Kenna, Com
pany 11ca., 515th Parachute Infantry., having been duly placed 
in confinement in the Post Stockade, Camp Hackall, North 
Carolina, on or about 29 June 1944, did., at Camp Mackall,· 
North Carolina., on or about 4 August 1944, escape from said 
confinement before he was set at liberty by proper authority. 

ADDITIONAL CHAP.GE IV: Violation of the 93d Article of War. 

Specification l: In that Second Lieutenant Jack A. Kenna, Com
pany uc:u, 515th Parachute Infantry., did, at Camp Mackall, 
i~orth Carolina, on or about 4 August 1944, by force and 
violence and by putting him in fear, feloniously take, 
steal anci carry away from the person of Private First Class 
Bradfield Collins, United States currency of the value of 
about $15.00., the property of said Private First Class 
Bradfield Collins. 

Specification 2: In that Second Lieutenant Jack A. Kenna, Com
pany ac•., 515th Parachute Infantry., did, at Camp Mackall, 
North Carolina, on or about 4 August 1944, with intent to 
do him bodily harm, commit an assault upon one Private First 
Class Bradfield Collins., by wilfully and feloniously beating 
him on the body with a dangerous weapon, to wit, a bludgeon. 

- 3 -
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Specification 3: In that Second Lieutenant Jack A. Kenna, Com
pany ire•, 515th Parachute Infantry,•did, at Camp Mackall, 
North Carolina, on or.about 4 August 1944, with intent to 
do him bow.ly harm, commit an assault.upon Private Joseph F. 
Murphy by shooting at him with a dangerous weapon, to wit, 
a U. S. F.ifle - M-1 Garand. 

He pleaded not guilty to and was found guilty of all of the Char.gas and 
Specifications. No evidence was introduced of any previous conviction. 
He was sentenced to be dismissed the service, to forfeit all pay and al
lowances due or to become due, and to be confined at hard labor at such 
place as the reviewing authority ma:y direct for 30 years. The reviewing 
authority approved of only so much of the findings of gullty of the Speci
fication of Aciditional Charge III and of Additional Charge III as involves 
a finding that the accused did at the time a.~d place alleged attempt to 
escape from confinement in violation of Article of 'Viar 96, approved the 
sentence, reduced the period of confinement to 20 years, and forwarded 
the record of trial for action under Article of War 48. 

3. Yne evidence for the prosecution may be summarized as follows: 

The accused during the occurrences complained of was in the military 
service of the United States, being a second lieutenant on duty with the 
515th Parachute Infantry stationed at Camp Mackall, North Carolina (R. 
14, 20,; ~- 4). 

!• Charge I and its Specifications. Absence without leave. 

On 10 April 1944 accused having been transferred from Fort Benning, 
Geor61.a, to Camp Mackall, North Carolina, and, directed to depart on-12 
April 1944 (Ex:. 4) telegraphed the Commanding Officer at Camp Mackall 
and requested a five-day delay enroute to accompany his pregnant wife to 
her home (Bx. 3). '1.'his request was refused and accused was directed to 
report immediately (R. 15). Accused without authority failed to report 
until 21 April 1944 (R. 16). 

On 13 Hay 1944 accused absented himself without leave from his 
organization and station (f,. 21, ~3, 26,; Ex. 7). His absence was not 
officially reported in the 1iorning R.eport until 16 :,:ay 1944 through an 
oversight (E. 22, 25,; Eic. 7), but searches .-,-ere made for him on 13 1-iay 
1944, and he was not found (H. 22, 25, 26). His absence continued until 
he was apprehended by the military police in Champaign, Illinois, on 22 
June 1944 (R. 29-31,; Ex. 9, 10). 

E.• Charge II a.~d its Specification. Failure to obey. 

On 26 April 1944 a Ragimental Memorandum was issued to all officers 
of the regiment, of which accused was one, ordering all officers of the 
regiment td remain in their respective company areas between 1800 and 
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2400 that evening for the purpose of maintaining order and quiet among 
the troops (R. 18; Ex. 6). This order was transmitted personally to the 
accused by his company command.er (R.21). About 1900 accused was summoned 
to see the Regimental Adjutant and -upon completion of the interview was 
told to return to his company area (R. 18). From that time until 2400 
he could not be found in the company area (R. 21, 23). He vo'.i.untarily 
admitted in writing that during the restricted period he left the com
pany a.:rea on two occasions without authority (R. 28; Ex. 8). 

£.• Additional Charge I and its Specifications. Worthless checks. 

During his period of absence without leave on 20 June 1944, ac
cused yisited the Post Exchange at Chanute Field, Illinois. At dif'ferent 
times during that day, he presented two checks, each for ~\50.00 drawn on 
ti:ie Bank of -Pinehurst, North Carolina, payable to the Exchange and ..signed 
by the accused as maker, and requested and received cash in exchange for 
t1.1em the total amount of :!;-100. The checks were dishonored upon presenta
tion for payment at the bank -upon which they l78re drawn (R. 11, 12, 13; 
Ex.land 2). The accused never bad an account or money on deposit 
with that bank (R. 13). 

£• Additional Charges III and IV and their Specifications. Escape, 
P.obbery and Assault. 

. Accused was returned to Camp Mackall, North Carolina, on 2$ June 
1944, and was confined in the Post Stockade (R. 32; Ex:. 10). In the 
afternoon of 4 August, while he and two other prisoners, named Ayers 
and Long, respectively, were being escorted under guard back to the Stockade, 
accused turned around, threw pepper in the guard's face, partly blind-
ing him (R. 32-33). Accused disarmed the guard, handed his rifle to the 
prisoner, Ayers, and while Ayers covered the guard with the rifle (R. 74), 
accused struck the guard several times about the head with a blackjack, 
knocking him U the ground (R. 34, 36, 39). He searched the guard, taking 
a wallet containine ~.il5 from his pocket (R. 34-36, 40, 41) and compelled 
him to r-emove his clothing (R. 35, 41). Accused and the prisoner, Ayers, 
then marchad the guard and the other prisoner behind a building and com
menced to chan;;e into the guard's unifonn (R. 40). 

·This disturbance had not escaped notice (R. 45) and in a short 
time pursuit was organized. Accused and the prisoner, Ayers, fled, each 
running in a different direction (R. 50), accused carrying the rifle he 
had taken from the guard. The chase led through the area of the 467th 
Fielc Artillery Battalion. ·:~nen the pursuers were only a few feet behind 
him, accused stopped, raised the rifle and said, •J;on•t take one more step 
or I'll shootv (R. 50, 59). Private J. F. 1.Iurphy, one of the pursuers,
~as unable to check himself innnediately in running after the accused and 

· was within six to twelve feet of the accused when the accused fired the 
rifle from his shoulder (R. 51, 52, 60, 62, 63). His pursuers ufrozea 
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and accused lowered the rifle to his hip and said •Nori I mean it,• or 
words to that effect (R. 53, tiJ,· 63). Murphy received scattered powder 
burns on his arm from the shot that wa:s fired (R. 53, 56, 60). No one 
lmew where the bullet went. Accused continued to run again after he saw 
that his pursuers ·had stopped as a result of his threat and firing of the 
gun. Accused was discovered hiding in a clothes locker in an officers' 
hutment (R. 46, 65), and upon being apprehended., he was searched and 
marched back to the stockade (R. 46, 47, 64). 'l'he guard• s billfold was found 
on accused (R. 47). From the time pursuit was begun until apprehended, 
accused was not out of the sight of one or the other of his pursuers. 

4. For the I:efense. 

The accused., having had his rights explained to him by the Law 
Member, elected to take the stand as a witness and to testify in his 
own defense. He testified in substance that he had been advised by 
doctors that., because of her pregnancy, it would be inadvisable for 
his wife to travel alone. When his request for a delay en route was 
d(:mied., ha decided he could take his vd.fe to Indianapolis., Indiana, and 
be but a day late in reporting. Horrever, inability to obtain train 
reservations and weather conditions which grounded the plane on which 
he was returning delayed him until 20 April (R. &r70) ~ 

Accused denied that he took the guard I s wallet. After dis-
arming the guard and !mocking him down, accused testified he patted his 
pockets to see ii' he had any more ammunition but took nothing therefran 
(R. 70, 74). The prisoner., Ayers., 1 who aided accused in the attexrq,ted 
escape., also testified that he watched accused closely and did not see 
him take anything from the guard's ~ockets (R. 67, 68). 

Accused further testi!ied that when he fired the rifle he had 
no intention of hitting anyone, or even of shooting•. According to him, 
'When the pursuers were ~5 or 20 yards behind him., he stopped and •told 
them not to come arcy farther• (R. 70-71, 74). He denied any threat (R. 74). 
He testified that he was .holding the rifle in one hand and as he started 
to turn about he stumbled and accidentally discharged the rifle (R. 71, 
74-75). Accused stated he was and has been for three. years an expert 
rifleman (R. 71). He admitted that the bludgeon he used on the guard con
sisted of four or five .45 calibre slugs laid out. flat and wrapped around 
with tape (R. 73). He hit the guard on the head so as to give himself 
more time to get away (R. 74). . 

He also testified that he had contacted members of his family to get 
tjiem to repay the worthless checks (R. 72). .. 

. He further testified that he was not absent on the 13th of May as 
alleged., and that he did not absent himself until about midnight on .the 
14th or the early hours of the 15th of May (R. 75, 76); that he was in
toxicated at the tllle and remained intoxicated., •orr and on~, all the 
time he was gone (R. 77). · · 

-6-
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5. Accused was tried for and found guilty of the following offen
ses: (a) absence without leave from 13 April to 20 April 1944 (Ch I, 
Sp. l); (b) failure to obey an order on·26 April 1944 (Ch. II, Sp~ 2); (c) 
absence without ieave from 13 May to 22 June 1944 (Ch. I, Sp. 2); (d) ob
taining money by worthless checks in violation of A.W. 96 (Addit. Ch. I); 
(e) escape f~om confinement (Addit. Ch. III); (f) robbery (Addit. Ch. r.v, 
Sp. 1); (g) assault with a dangerous weapon with intent to do bodily 
harm to Pfc. Collins., the guard (Addit. Chg. IV, Sp. 2); (h) assault 
with a dangerous weapon with intent to do bodily harm to Pvt. Murphy 
(Addit. Ch. IV, Sp. 3). 'l'he legal sufficiency of the record with 
respect to the offenses will be considered seriatim. 

(~) The record is legally sufficient to sustain the .finding of 
the Court that the accused was guilty of the offense alleged in Charge I 
and the Specification thereof. The proof shows that accused was ordered 
to report to the 515th Parachute Infantry., his request-for a delay enroute 
was denied., and that accused did not arrive at Camp Mackall until the 
night of 20 April 1944. Under his orders he should have reported not 
later than 13 April 1944. Accused admitted the absence without leave and 
offered an explanation which the court was entitled to give suctl weight 
as it deemed proper. 

(b) Charge II, tmder which accused is alleged to have failed to 
obey an order to remain in his company area, is proved by testimony 
that he was not seen in that area during the hours of restriction, and a 
sworn state!llent signed by accused admitting that he left the area twice 
during the evening. It sufficiently appeared that this statement was 
voluntarily made (R. 27-28) and therefore it was properly received in 
evidence (MCM, 1928, p. ll6). The acts not being the flagrant type of 
disobedience contemplated by A.W. 64.., this offense was properly charged 
under the 96th Article of War (Dig. Op. JAG., 1912-40, p. 285-286) (CM 
124276, 1919). . . 

( c). The record is legally sufficient to support the finding of 
the court that the accused was absent without leave from 13 May to 22 June 
1944. It was contended by the defense that this absence did not commence 
until 15 May 1944. The evidence shows that searches were made for accused 
on the 13th and that he could not be found., but even if accused's version be 
accepted the variance between the· Speci.t'ication and the proof is immaterial. 

(d) In Additional Charge-I, accused is alleged to have fraudulently 
obtained money b;r means of two checks drawn upon a bank in :v,hich he knew 
he did not have sufficient funds•. It was proved that he drew the checks 
upon the Bank o:t Pinehurst, tha-t he never had an account in that bank, 
and that the checks were not honored. No satisfactory explanation was 
offered. Therefore, the record is sufficient to sustain the court's 
finding of guilty with respect to this charge. 
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(e) In Additional Charge IlI, accused is charged with a violation 
of the 69th Article of War by escaping from confinement. In the Manual. 
for Courts-Martial, 1928, p. 154, it is stated, 

•Any completed casting off of the restraint of confine
ment before being set at liberty by proper authority 
is an escape from confinement • • • Jin escape is not 
complete until the prisoner has, momentarily, at lea~t, 
freed himself from the restraint of his confinement; so, 
if the movement towards escape is opposed, or before it is 
completed an immediate pursuit ensues, there will be no es
cape until opposition is overcome or pursuit is shaken off.• 

The evidence shows that the assault upon the guard was observed 
by an officer who immediately ran to a nearby orderly room to summon aid 
(R. 45). There was a moment before chase was given when accused was 
neither observed nor actually pursued, but during this interval accused or 
the prisoner Ayers was.engaged in changing into the uniform ~en from the 
guard, rather than ·in moving toward making good their escape. Further
more., 'the record indicates that the chase was so promptly commenced that it 
is believed the escape was never completed nor the restrSiint completely . 
cast 9ff. Accordingly, the evidence shows an attempt to escape but it 
does not show that the offense of escape was actually accomplished. 
Dig. Op. JAG, 1912-1940., p. 291 (CM 147506 (1921)). Hence the record is 
sufficient to sustain only so much of the finding of guilty of Additional 
Charge III as involves a finding of guilty of a violation of the'96th
Article of war. 

The reviewing authority has therefore with reference to this charge 
properly approved only so much of the findings of guilty as involves a 
finding that the accused at the time and place alleged did attempt to 
escape from conf'inement in violation of Article of War 96 • 

. {r) The ~cord is also sufficient to sustain the finding of the 
court that accused was guilty of robbery- as al.leged in Specification l, 
Additional Charge IV. According to two witnesses, atter accused had knocked 
the guard to the ground he searched bis pockets and removed a wallet contain
ing $15 from his pocket. The billfold was subsequently found in. accused's 
clothing (R. 36). From these circumstances, an intent ·to steal mJiy' be pre-
sumed. · ' · · 

Robbery is the taking, rlth intent to steal, ·of the... personal property. 
of another from his person against his will by violence ·or intimidation 
(MCM par. 149, p. 170). The evidence convincingly showed that ·the accused 
took the guard's money from the guard's person by the use of violence and 
intimidation. · · · · · 
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(g) In Specification 21 Additional Charge IV, accused is c1JJ., :,: 
to have assaulted Private First Class Bradfield Collins, the gu3.2J., 
vtlth a dangerous weapon and with intent to do him bodily harm. Tl , 
elements necessary for proof of this offense sufficiently appear ;;_n .;'-,, 
record. After the guard had been disarmed and while he .was bein;,: cc-n <"< 
with his own rifle, accused struck him about the head five or si;: ti,v.•; 
such violence that he was knocked to the ground. This brutal att?..,;L -:..,~ ,~ 
the helpless guard indicates a deliberate purpose of rendering hir.1 ..:(,;,t,·L:; co 
give the alarm. The instrument used was a blackjack or bludgeon Yd.,i.-; 0.t 
five or six .45 calibre cartridges laid side by side and covered ,.:itL 
tape. The accused admitted that he struck the guard with the •bl·J:J:_::sc:.,.'' 
with the intent to injure him sufficiently to prevent him from p11 rs:1:5L:'. 
him. His intent to do bodily harm was clearly shown and admitteci, 
'l'he bludgeon or weapon used was made a dangerous weapon by the Ll,=~,r :_,c_• 

in Vihich it was used. 

(h) Specification 3 of Additional Charge IV alleges that tlw 
accused committed an assault upon Private Murphy with a dangerous ,,.,::.f;c•.: 
and with intent to do him bodily harm by shooting at him with a 15.n-. 
It was clearly shown that the accused, standing at bay with his F•:•:c.-n:_•.:~ 
intent upon capturing him, raised the loaded rifle in his hands a:'.:'.( !:'i:t:.t 
it at one of his pursuers. So close was his fire that t.'le powder fx .,., 
rifle shell burned Uurphy on the arm. This act constituted an a':cs~.::::;·, 
upon 1;mrphy with a dangerous weapon-a loaded rifle being such P:'.r. :3·: 
His intent to do bodily harm may be inferred from the act and tl,(' c.';.•; 1 

stances sUITounding his attempt to escape and shake of£ his purs,-.( .. '. , 
mere fact that one witness stated that accused., after he fired., :- '=•.". 
I mean it• is not sufficient to raise a reasonable doubt as to h:.:: : ..·; 
to shoot Murphy after having declared that he would shoot if anyc:?>3 -~,u•. · 
a step nearer to him, and it vras Murphy who took that step, and ":,h2 ~,;T1 : 
was so close that the powder struck him on the ann. 

6. The War Department records show the accused to be 24 ye::n: ,, . 
age, having been born 20 January 1920., in Indianapolis, Indiana. E,,. ~-~
married., and his permanent residence is Indianapolis, Indiana. J:,., 
graduated from high school in 1936., and subsequently attended tlE :·:. :_. 
versity of Florida two years. He was employed in various unskLL7 .:,,:l 
capacities for 3½ year1:1 until he was inducted 15 March 1941. He ::::,er,, J 
as an enlisted man until 10 December 1942 when upon 5-raduation f:·: ,, ,/..;' 
he was commissioned a second lieutenant., Infantry. He volunteerad ::,_;,· 
troop duty and served in various paratroop training regiments. 

7. On 3 July 1944 he was given a psychiatric examination by 1.i:: 
vision neuropsychiatrist, whose diagnosis l'tas 11Psycopathic Persw:,·'. ,. :,; , · 
Emotional Instability., Inadequate Personality.• 

$. 'l'he court was legally constituted and had jurisdiction u:; · 
the accused and the subject matter. No errors injuriously a£fect.:Lr/t 
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t,,e substantial righ·cs c.1 the accused v,ere co::nmi tted during t:ie trial. 
·T:ie ~oaru of ;,evfow is of the opinion that the record is legally sufficient 
to su_:-:port the findin:;s of guilty as approved by t, ;e reviewing authority 
anC. the :.,entence a..1d to warra..."t confirmation of the :;;entence. The sen
tenca i.':1_t'10sed :is authorized u;,on a conviction of a violation of J.rticle 
cf ·..-a:r 61, 'or .i.rticle of ·. .-ar 96 or li.rticle of ·,:ar 93. · 

~'4+f-L J:£~ Jud6e Advocate. 

. -1. I _,, ~ /J ~ ~ ·. -
V'Vl.A/~ • Jud-";e AdvoGate. 

Judee Advocate. 
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-·-· ,,,_
,J... t: ·. ~'., 

1st Ind.. 

··.:cr '.,-epartrnent, j .• ;;•• .,.0., To the Secretary of --:;ar.2,9 SEP '344 -

1. Herewith tran:.,mittect for t11e action of the President are the 
r(:cord of trial and the opinion of the :;-;oard oi' Revi~w in the case of 
Second Lieutenant Jack A. Kenna {0-1303350), Co~pany ucs, ~15th Para
chute Infantry. 

2. I concur in the opinion of the ;3oard of ~eview that the 
record of trial is lei:;ally sufficient to support the findin:::s of guilty 
and the i:;entence as approved )Y the reviewing authority and to l'rarrant 
confirination thereof. I rec- .nmend that the sentence as approved by 
the reviewinf..: autnority be confirmed and carried into execution, and 
that the United States Disciplinary 3arr-acks, Fort Leavenworth, I<:ansas, 
oe desir.,,nated as the place of confinement. · 

3. Inclosdd are a draft of a letter for your signature trans-
·,,itting the record to the President for his action, and a form of Executive 
action designed to carry the above recommendation into effect, should such 
action meet with approval. 

Myron C. Cramer, 
t:ajor General, 

·:i:he Judge .t1.dvocate General. 
3 Incls. 

Incl 1 - Record of trial. 
Incl 2 - Di't. ltr. for sig. s/w.
Incl 3 - Fonn of action. 

(Sentence as approved by- reviewi~ authority- confirmed. 
G.C• .ll.O. 659, 16 Dec 1944) ' 





WAR DEPARTMENT 
( A,rrr{y Service Forces ( 

In the Office of The Judge Advocate General 
Washington, D.C. (109) 

t~ 8 SEP 1944 
SPJGH 
CM 262693 

UNITE1) STATES) 1st HEADQUARTERS AND HEADQUARI'ERS DETACHMENT 
) SPECIAL TROOPS, ARMY GROUND FORCES 

v. ) 
Private YlARVIN H. SIKES ) Trial by G.c.u., convened at 
(J.4032394), Company C, ) Fort Ord, California, 22 August 
742nd Amphibian Tank Bat-) 1944. Dishonorable dischar~e 
talion. ) and confinement for five (5J 

) years. Disciplinary Barracks. 

HOLDING by the BO.ARD CF REVIEW 
DRIVER, 0 1CONNCR and LOTTERHOS,Judge Advocates. 

1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE Ia Violation of the 61st Article of War. 

Specification la In that Private Marvin H. Sikes,. Company c, 
742nd Light Tank Battalion, did without proper leave absent 
himself from his stat.ion at Camp Polk, Louisiana from about 

· J.2 January 1944 to about 22 Februa.ry 1944. 

Specification 2: In that Private Marvin H. Sikes, Company C, 742nd 
Light Tank Battalion, did without proper leave absent himself 
from his station at Fort. Jay, New York from about 28 February 
1944 to about 3 March 1944. 

Specification 3: In that Private Marvin H. Slices, Compaey C, 742nd 
Light Tank Battalion, did without proper leave absent himself 
from his station at Florence Army Air Field, South Carolina from 
about 8 March 1944 to about 19 June 1944. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Marvin H. Slices, Compacy C, 742nd 
Light Tank Battalion, having been duly placed in confinement 
in the Base Guardhouse on or about 3 March 1944, did, at 
Florence Army Air Field, South Carolina on or about 8 March 
1944 escape from said confinement before he was set at liberty 
by proper authority. 
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The accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. Evidence of one previous conviction of absence without 
leave for about two months, in violation of /.rticle of War 61 was intro
duced. He was sentenced to dishonorable discharge, total forfeitures, and 
conf:inement at hard labor for 10 years. The reviewing authority approved 
the sentence but reduced the period of confinement. to 5 years, designated 
the United States Disciplinary Barracks, Fort Ieavenworth, Kansas., as the 
place of confinement and forwarded the record oi trial for action under 
Article of \Var 50i• 

J. The evidence is legally sufficient to support the findfags of guilty 
of Charge I, of Specifications 2 and J thereunder., of.Charge II and of the 
Specification thereunder and legally sufficient to support the sentence. The 
only question requiring consideration is whether the evidence is legally 
sufficient to support the f:inding of guilty of Specification 1~ Charge I. 

4. · The evidence for the prosecution in pertinent part shows that on J2 
January 1944 accused, a member of Company c., 742nd Light Tank Battalion, at 
Ca"!lp Folk., Louisiana., was sent on detached service for an indefinite period 
(R. 7). Captain Ernest A. Johnstead., executive officer and subsequently 
commanding officer of the company, did not see accused from that date until 
11the first day of August" when the organization came to.Fort Ord (R. 8). 

It was duly stipulated that if Private Donald B. Spotts were present 
in court he would testify that on 12 January 1944 he and accused were on a 
detached service detail which was proceeding toward a ~uartermaster Pro
visional Railhead near Leesville, Louisiana, and were about six miles from 
that place, when accused jumped off of the truck in which they were riding and 
started down "a road in the opposite direction". That was the last t:ime 
Spotts saw accused until the forrner 1s aITival at Fort Ord · California (R 8· 
Ex. 1). ' • ' 

An extract copy.of a morning report of Post Guard House, Fort Ja:y 
New York, which was received in evidence, shows "John D. Carl" (a name l'lhi~h 
accused admitted he he.d used) in confinement on 23 February 1944 (Exs. J and 4). 

5•. Accused was sworn ani testified in his own behalf but gave no testi
mony which had any material bearing on Specification 1., Charge I. The de-
fense offered no other evidence. 

✓ 
6. Th:3 evi~e.nce shows that on 12 January 1944 accused was placed on de-

tache~ service with a Quartermaster Provisional Railhead neer Leesville 
~°':iSJ.ana., ani started for his station in a truck with another soldier.,' 

riv~te Spotts.,_who was on the same detached service. When the truck reached 
a point a1;>out six miles fr~m Le7sville accused "jumped off" and started down 
;t,pe( road J.n) the. opposite di:>-ection. Spotts did not again see accused until 
he Spotts arn.ved at Fort Ord. However, the record does not disclose 
:her\Spott~ spent th7 intervening period and there fa no evidence either 

rec or circumstantial that accused absented himself without leave and 
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failed to r8port tc hi$ net~ched service station as directed. The entry 
on the 11'.Drnir}l report t:u.t accused was in confin~?,nt 'it Fort Jay, 
l-iew York, on 2J February 19.+ 4 wot:.ld be sufficient evidence of the termir..a.
tion of an existing p~ior absence without leave ~ut it is not sufficient 
to supply evidence of the initiation of such absence. In the opinion of 
the Board of P~view the evidence is legally insufficient to sustl'.in the 
flnding of' guilty of the Speci~ication under consideration. 

7. F'or the foregoing reasons the Board of Review holds the record 
of trial legalJ.1 insufficient to support the .finding of guilty of Speci
fication l, Charge I, legal~• sufficient to support all other Specifications 
and Charges and 1 egally sufficient to sup;iort the sentence. 

, Jude;e Advocate. 
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1st Ind. 
SEP 1319'4 

War Department, J.A.G.o., - To the Commanding General, 
1st Headquarters and Headquarters Detachment Spe-::ial Troops, Aney- Ground 
Forces, Fort. Ord, California. 

1•. In the case of Private Marvin H. Sikes (140.32394), Company C, 
742nd Amphibj.an Taruc Battalion, attention is invited to the foregoing hold
ing or the Board or Review that the record of trial is legalJ.7 insufficient 
to support the finding of guilty of Specification l, Charge I, legally 
sufficient to support all other Specifications and Chµges and legal]J' suf
ficient to support the sentence, which holding is hereby' approved. For the 
reasons therein stated it is recomended that the finding of guilty or Speci
fication 1, Charge I be disapproved. Under the provisions of .&.rtic1e of Wr 
So½ you now have authorit7 to order execution of the sentence. · 

2. When oopies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this in
dorsement. For convenience of reference and to facilitate attaching copies 
of the published order to the record in this case, please place the file 
number of the record in brackets at the end of the published order, as tol-
~1 -

~ ~-~-o---.,9..... _(CK 262693). 

llyron C. Cramer, 
:Major General, 

The Judge Advocate General. 

-4-

https://Amphibj.an


(11.3) 

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SFJGV 
CM 262735 

18 SEP 1944. 
UNITED STATES ) ARMY Am FORCES 

) EASTERN FLYING TRAINING COMMAND 
v. ) Trial by G.C.M., convened at 

Second Lieutenant ROBERT 
G. KASLCil (0-815714) , Air 
Corps. 

) 
) 
) 
) 

Craig Field, Selma, Alabama, 
26 and Zl June 1944. Dismissal, 
total forfeitures and confinement 
for life. 

OPINIOll of the BOARD OF REVIEW 
TAPPY, HAB.WOOD and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. · The accused was tried upon the following Charges and Specifi
cations:· 

CHARGE I: Violation of the 93rd Article of War. 

Specification 1: In that Second Lieutenant Robert G. Kaslow, 
Air Corps, Army of the United States Army Air Forces 
Pilot School (Advanced-Single Engine), Craig Field, 
Selma, Aiabama, dld, at Army Air Forces Pilot School 
(Advanced-Single Engine), Craig Field, Selma, Alabama, 
on or about 1 March 1944, feloniously take, steal and 
carry away one hundred and seventy dollars ($170.00), 
lawful money.of the United States, the property of 
First Lieutenant John H. Flaherty, Jr., Air Corps; one 
hundred and thirty dollars ($130.00), lawful money of 
the United States, the property of Second Lieutenant 
William c. qiles, Jr., Air Corps; One hundred and 
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twenty-five dollars ($125.00), lawful money or the 
United States, the property or Second Lieutenant Francis 
P. Terranova, Air Corps; three hundred and ninetee~ dol
lars ($319.00), lawful money of the United States, the 
property of Second Lieutenant Earl Taylor•, Air Corps; 
one hundred and twenty dollars ($120.00), lawful money 
of the United States, the property of Second Lieutenant 
Richard c. Loizeaux, Air Corps; twenty-five dollars 
($25.00), lawful money or the United States, the property 
of Second Lieutenant Edward F. Barker, A4- Corps; twenty
four dollars ($24.00), lawful money of the United States, 
the property or Second Lieutenant Edward J. Fitzgerald, 
Air Corps; one hundred and twenty-nine dollars ($129.00), 
lawful money or the United States, the property of Second 
Lieutenant Trevor F. Treece, !.".x Corps; sixteen dollars 
($16.00), lawful money of the United States, the property 
of Second Lieutenant John P. Starke, Air Corps; one hundred 
dollars ($100.00), lawful money of the United States, the 
property of Second Lieutenant Joseph E. Simanonok, Air 
Corps; six dollars ($6.00), lawful money o~ the United 
States, the property of Second Lieutenant Warren P. Helsley, 
Air Corps; and eighty dollars ($80.00), 'lawful money or the 
United States, the property or Second Lieutenant Paul R. 
Meier, Air Corps, all of Army Air Forces Pilot School 
(Advanced-Single Engine), Craig Field, Selma, Alabama. 

ADDITIONAL CHARGE: Yiolation or the 93rd Article of War. 

Specification 1: In that Robert G. Kaslow, 2nd Lt., AC, did. 
at the Hilton Hotel, Long Beach, California, on or about 
l April 1944, feloniously take, steal and carry away one 
(1) pistol, cal••45 Model US Arm:, Ml911Al #847719; one 
(1) leather shoulder holster for cal••45 automatic pistol; 
two (2) clips, cartridge cal••45; twenty (20) rounds of 
cal••45; one (1) wrist watch, DOM; one (1) wrist watch, 
Bulova, Type A-11, Spec No. 94-27834, serial #AF42-5360; 
Par No. 10 AKCSH, ORD #W535AC-31412, Bulova Watch Co; one 
(1) set of Captain's bars; one (1) electric shaver, 
Remington (Foursome) W/case and cord, of a total value 
of more than Fifty ($50.00), the property of Captain 
Trwnan V1. Cummings. 

Specification 2: In thai Robert G. Kaslow, 2nd Lt., AC, did 
at 15233 De Pauw Avenue, Pacific Palisades, California, 
on or about 1 April 1944, with intent to commit a felony, 
viz, murder, commit an assault upon Harry Campbell by will
fully and feloniously striking him, the said Harr.y Campbell, 
on the head with a .45 calibre automatic pistol. 
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ADD.ITIONAL CHARGE I: Violation of the 58th Article of War. 

Specification l: In that Second Lieutenant Robert G. Kaslow, 
***,did, at Army Air Forces Pilot School (Advanced
Single Engine), Craig Field, Selma, Alabama, on or about 
12 March 1944 desert the service of the United States 
and did remain absent in desertion until he was apprehended 
at Santa Monica, California, on or about l April 1944. 

ADDITIONAL CHARGE II: Violation of the 69th Article of 1iar. 

Specification l: In that Second Lieutenant Robert G. Kaslow, 
***,having been duly placed in arrest of quarters on 
or about 9 t:ai-ch 1944, did, at Army Air Forces Pilo1i 
School (Advanced-Single Engine), Craig Field, Selma, 
Alabama, on or about 12 March 1944, break his said arrest 

. before he was set at liberty by proper authority. 

ADDITIONAL CHARGE Ills Violation of the 93rd Article of War. 

Specification l: In that Second Lieutenant Robert G. Kaslow, 
***,did, at Army Air Forces Pilot School (Advanced
Single Engine), Craig Field, Selma, Alabama, on or about 
12 March 1944, feloniously take, steal, and carry away one 
(l) wallet of some value and its contents, viz: Sixty-one 
dollars ($61.00), lawful money of the United States, the 
property of Second Lieutenant Barthau B. Shelley, Air Corps. 

Specification 2: In that Second Lieutenant Robert G. Kaslow, 
***,did, at Army Air Forces Pilot School (Advanced
Single Engine), _Craig Field, Selma, Alabama, on or about 
12 March 1944, feloniously take, steal, and carry away 
one (l) 1940 Club Convertible Mercury.automobile, license 
number 104-688, New Hampshire, motor number 99A-146l51, value 
about fourteen-hundred dollars ($1,400.00), and its contents, 

.viz: Eight (8) United States Savings Bonds, value about · 
eighteen dollars and seventy-five cents ($18.75) each; one 
(1) .32 automatic Colt pistol, number 514409, value about 
sixty dollars ($60.00); and one (1) 616 Kodak camera, value 
about fifty dollars ($50.00), the property of Second Lieu
tenant Ollie J. Szatkowski, Air Corps. 
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Specification 3: In that Second Lieutenant Robert G. Kaslow, 
***,did, at New Orleans, Louisiana, on or about 16 
March 1944, with intent to defraud, falsely make in its 
entirety a certain check in the following words and 
figures, to wit: "THE PEOPLES BANK & TRUST CO., SELMA, 
ALA. MAitCH 16 1944, NO. 15, PAY TO THE ORDER OF CASH $50QQ, 
FIFrY AND N0/100 DOLLARS 11 , signed 11Barthau B. Shelley", 
which said check was a writing of a private nature, which 
might operate to the prejudice or another. 

Specification 4: In that Second Lieute~t Robert G. Kaslow, 
***,did, at New Orleans, Louisiana, on or about 17 
March 1944, with intent to defraud, falsely make in its 
entirety a certain check in the following words and figures, 
to wit: 11 THE PEOPLES BANK & TRUST CO., SELMA, ALA. 
MARCH 17 1944, NO. 15, PAY TO THE ORDER OF CASH $1000, 
TEN AND N0/100 DOLLARS", signed 11Barthau ~. Shelley11 , 

which said check was a writing or a private nature, which 
might operate to the prejudice or anothe!• 

Specif'ication 5: In that Second Lieutenant Robert G. Kaslow, 
***,did, at New Orleans, Louisiana, on.or- about 17 
March 1944, with intent to defraud, falsely make in its 
entirety a certain check in the following words and figures, 
to wit: 11 THE PEOPLES BANK & TRUST CO., SELMA, ALA. 
MARCH 17 1944, NO. 16, PAY TO THE ORDER OF CASH $10QQ, 
TEN AllD N0/100 DOLLARS 11 , signed 11Barthau B. Shelley", 
which said check was a writing of a private nature, which 
might operate to the prejudice of another. 

Specification 6: In that Second Lieutenant Robert G. Y..aslow, 
***,did, at Chicago, Illinois, on or about 19 March 
1944, with intent to defraud, falsely make in its entirety 
a certain check in the following words and figures, to wit: 
11 T11E PEOPLEs BANK & TRUST CO., SELMA_. ALA. MARCH 19 1944, 
NO. 17, PAY TO THE ORDER OF CASH $5~, FmY AND M0/100 
DOLLARS 11 , · signed "Barthau B. Shelley", which said check was 
a writing of a·private nature, which might operate to the 
prejudice or another. 

Specification 7: In that Second Lieutenant Robert G. Kaslow, 
***,did, at Chicago, Illinois, on or about 20 Uarch 1944, 
with intent to defraud, falsely make in its.entirety a 
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certain check in the following words and figures, to 
wit: "THE PEOPLl:S BANK & TRUST CO., SELMA, ALA •. MARCH 
20 1944, NO. 18, PAY TO THE ORDER OF CASH $6QQQ, SlXTY 

AND N0/100 DOLLARS", signed 11Barthau B. Shelley"~ which 
said check was a writing of a private nature, which might 
operate to the prejudice of another. 

Specification 8: In that Second Lieutenant Robert G. Kaslow, 
***,did, at San Francisco, California, on or about 
23 ?tiarch 1944, with intent to defraud, falsely make in 
its entirety a certain check in the following words and 
figures, to wit: 11THE PEOPLES BANK & TRUST CO., SELMA, 
ALA. IIIARCH 23 1944, NO. 21, PAY TO THE ORDER OF CASH $50QQ, 
FIFTY AND N0/100 DOLLARS", signed 11Barthau B. Shelley", 
which said check was a writing of a private nature, which 
might operate to the prejudice of another. 

He pleaded "Not Guilty and Not Guilty by reason of insanity" to the Ad
ditional Charge and Specification 2 thereof and to Additional Charge I 
and its Specification, and "Not Guilty by reason of insanity" to all 
other Charges and Specifications. He was found guilty of all Charges 
and Specifications except Specification 2 of Additional Charge III 
under Additional Charges dated 28 A1a.y 1944, of which he was found guilty, 
except the words 11and its contents, viz: Eight (8) United States Savings 
Bonds, value about eighteen dollars and seventy-five cents ($18.75) each; 
one (1) .32 automatic Colt pistol, number 514409, value about sixty dol
lars (i6o.oo); and one (1) 616 Kodak camera, value about fifty dollars 
($50.00) 11 , of the excepted words not guilty. No evidence of prior con
victions was introduced. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for the term of his natural life. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. · 

3. The evidence for the prosecution is substantially as follows: 

A• Specification, Charge I. 

On tlie morning of 2 VJS.rch 1944 the following officers living 
:i.n temporary barracks numbers 198, 377 and 399, Bachelor Officers' 
Quarters, Craig Field, Selma, Alabama, discovered that the following sums 
of money were missing from their wallets which were in their respective 
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rooms when they had retired the preceding night, viz (R. 12-22): 

Officer Sum Missing 

lat Lt. John H. Flaherty, Jr. $170 
2nd Lt. William c. Giles, Jr. $130 
2nd Lt. Edward J. Fitzgerald $ 24 
2nd Lt. Trevor F. Treece $129 
2nd Lt. Warren P. Helsley . ~6 
2nd Lt. Edward F. Barker $25 
2nd Lt. F. P. Terranova $129 
2nd Lt. John P. Starke $16 
2nd Lt. Joseph_E. Simanonok $100 
2nd Lt. Earl Taylor $.319 
2nd Lt. Paul R. Meier ~o 
2nd Lt. Richard c. Loizeaux. $120 

These officers reported their losses to Major Charles R. Byrn, Provost 
Marshal, who had l~. George B. Porter, fingerprint ~xpert for the Police 
Department of Selma, Alabama, check their quarters for fingerprints on 

·the morning of 2 :rJarch (R. 23). Nil'. Porter found a fingerprint on the 
knob of a door between two rooms in one of the barracks. This print was 
compared with some 25 or .30 prints of Craig Field personnel furnished by 
the field, and found to be the print of the accused (R. 39). These mat
ters were reported by Major Byrn to Colonel Jasper K. kCDuffie, co!llillB,nding 
officer of Craig Field. 

On 7 Lia.rch 1944 accused was brought to Colonel McDuffie's 
office, and after being advised of his rights under the Articles of 
War he was questioned by Colonel McDuffie and Major Byrn concerning the 
reported thefts of money. His answers were evasive until confronted 
with certain information then in the hands of Colonel McDuffie after 
which his answers were "quite open and above-board" (R. 29, 32~. Ac
cused at first denied knowing anything of the theft, and denied that 
he had any money other than $66 in his billfold. After the interview 
in Colonel McDuffie I s ·office the accused, Colonel Il'icDuffie, Major Byrn, 
Lieutenant Colonel Harold B. Donaldson, Master Sergeant Jess w. Pearson 
and another enlisted man proceeded' to accused's quarters where a search 
was ma.de. When the upper right-hand dresser drawer was removed a roll 
of currency was·found which had been secreted between the drawer and the 
back of the dresser (R. 25, 29, 34). This money was removed from the 
dresser and found to total $.96o (R. 25, 30). A ring set consisting of 
two rings and a piece of costume jewelry was also found in accused's 
room (R. 35).Accused stated he had purchased the rings and piece of 
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costume jewelry from Klein and.Son, Montgomery, Alabama, and paid 
i485 fo~ the rings and ~12 or $15 for the costume jewelry (R. V, 
35). The accused stated there was no need of further search as 
that was all the money in the room, and that the money fowid.was 
money he had saved (R. 30, 34). The group then returned to Colonel 
hlcDuffie's office where he was again warned of his rights, and Articles 
of War 64, 58 and 59 were read to him (R. 26, 35). Accused then ad
mitted he had taken the money from the rooms of various officers in 
the Bachelor Officers' Quarters and he was thereafter confined to his 
quarters under guard (R. 30). 

Mrs. Sara E. Tippett, stenographer in the Legal Office, Craig 
Field, Alabama, testified that on 8 ?.larch 1944 she was the reporter 
at an official investigation of charees aeainst accused conducted by 
Major Lemos L. Fulmer, investigating officer. At the beginning of the 
proceedings accused was informed of his right to remain silent or make 
a sworn or unsworn statement, and Article of War 24 was read to him. 
Thereafter accused in her presence made a statement, which she recorded 
in shorthand and later transcribed. She saw accused sign this state
ment, which she identified at the trial. The statement was thereupon 
received in evidence without objection (R. 46; Ex. 7). Accused stated 
therein that on the night of 1 March 1944 he and a young lady had dinner 
in Selma, Alabama, with another couple. At first they drank whiskey 
they had brought with them, then went to two other establishments where 
they had mixed drinks. He drank a lot, but still knew what he was doing 
the whole time. He returned to Craig Field by cab, arriving about 1:30 
a.m. He went to his room, then to barracks 399 at the Bachelor Officers' 
Quarters. Finding the door to the barracks unlocked he entered, went 
from room to room, searched for and found the billfolds of the various 
occupants, and extracted the money contained therein. He then went to 
another barracks, either 377 or 397, and extracted money from the bill
folds of the occupants thereof. He does not know the amount he obtained 
in each individual room, but'lhe would estimate the total to be between 
$1300 and $1400. He returned to his room and put the money behind a 
drawer in his dresser where it was found during the search made of his 
room. Prior to the search he had gone to Montgomery and bought for 
$485 the two rings found in his room, payment being made partly with 
his own funds ~nd partly with some of the money he had stolen. 

:g. Additional Charges I, II and IIland Specifications thereof. 

After admitting to Colonel McDuffie on 7 March 1944 that he had 
stolen money from the barracks, accused was placed in confinement under 
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guard in his room. On 9 March the guard was removed and accused 
was informed by Colonel McDuffie that he was in arrest of quarters, 
that he might leave his quarters to go to the barber shop, post 
office, and fo~ exercise, but in no case was he to leave the limits 
of Craig Field, and that he was to remain in arrest until dispositj,.on 
was made of the charges against him (R. 30, 31). On 12 March 1944 it 
was discovered that.accused was absent ~om Craig Field (R. 31, 48). 

Between 0300 and 0700, 12 March 1944, someone stole 
automobile keys belonging to Second Lieutenant Ollie J. Szatkowski 
from the pocket of his trousers while he was asleep in his quarters. • 
On the morning of 12 March, Lieutenant Szatkowski discovered his 
automobile had been taken without his permission. The automobile was 
a 19/4D ti',ercury bearing New Hampshire license plate No. · 104-688. He 
reported the incident to Major Byrn. About 28 March the New Orleans 
Police Department telegraphed tlajor Byrn that it had possession of 
the automobile, and Lieutenant Szatkowski proceeded to New Orleans 
and recovered it (R. 51, 52). 

Subsequently Lieutenant Szatkowski, accompanied by "Lieu-
tenant Rabalais" went to California for the purpose of returning ac-
cused to Craig Field. On the second day of the return trip, and after 
Lieutanant Szatkowski had instructed accused of his right to remain silent, 
the accused said to him, 11 Gee, Lt. Szatkowski, I am sorry I stole your 
automobile", to which the lieutenant replied, "The thing's all done, 
forget about it" (R. 54). Thereafter accused stated to the investigating 
officer that he never saw any 'liar Savings Bonds in the automobile but 
that a pistol and camera had been stolen from the auto while it was in 
a parking lot in New·0r1eans (R. 72). 

Second Lieutenant Barthau B. Shelley testified that he hac 
spent the night in Lieutenant Szatkowski's room the night Lieutenant 
Szatkowski1s automobile keys had been stolen. The next morning he 
discovered his wallet, which he had left in his trousers pocket, had 
also been taken. The wallet contained ~61, a $30 check, Lieutenant 
Shelley's P.F.R. card, pay data card, hospital record, and his H.D., 
A.G.O. officers' identification card (R. 56, 57). On being shown 
,i .D. ,A.G.O. Form 65-1, Officers 1 Identification Card #472652 Shelley 
identified it as being his card which was stolen on 12 March, except 
that the picture thereon was that of accused (R. 56). Shelley's 
picture was on the card when it was stolen (R. 57). 
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The two checks described in Specifications·3 and 4, and 
photostats of the four checks described in Specifications 5, 6,· 7 
and 8 of the Additional Charges dated 28 May 1944 were shown to 
Lieutenant Shelley who said the checks were signed with his name, 
but were not in his writing and he had not signed them (R. 58). 
He had not authorized anyone other than his wife to sign his nanie 
to checks, and the signatures on these checks were not in his wife's 
handwriting with which he was familiar (R·. 58, 59). These two checks 
and the photostats of the four checks above-mentioned were received 
in evidence without objection {R. 58; Exs. 10-15). 

Charles C. Ward, cashier of the Peoples Bank and Trust 
Company, Selma, Alabama, testified that Exhibits 10-15 inclusive 
{the checks and photostats mentioned above) were presented to his 
bank for payment but were not paid because Barthau B. Shelley whose 
name was signed on them as maker did not have an account in the drawee 
bank (R. 61, 62). 

Major George F. Jenkins, the investigating officer appointed 
to investigate these charges, testified that he fully informed accused 
as to his testimonial rights and warned him that anything he might say 
could be used against him. He read the Charges and Specifications to 
accused including Specifications 3 to 8 of Additional Charge III which 
described the checks {Exs. 10-15 incl.) signed with the name Barthau B. 
Shelley. The accused admitted he had written all of these checks (R. 65). 
In addition to accused's admission, the court had accused's authentic 
signature before it on the affidavit dated 8 March 1944 (Ex. 7), and on 
the unsworn statement introduced by the defense (Ex. A). 

S• Additional Charge and Specifications. 

It was stipulated that if Captain Truman w. Cummings were 
present he would ~estify that at about 2 a.m. on 1 April 1944 the hotel 
clerk at the Hilton Hotel, Long Beach, California, introduced him to a 
"Lt. Shelley" 11ho was seeking a room for the night and he invited Shelley 
to share his room. They retired after a brief conversation. Captain 
Cummings dressed about 6:45 a.m. the next morning, and as his companion 
was not yet ready to leave the room, he told him to lock the door and 
leave the key at the desk. Shelley replied, 11 0kay, thanks for the room". 
Captain Cummings returned to his room about 9:30 that morning and noticed 
his dresser in disarray. Further search revealed that one pistol, caliber 
.45, U.S. Model Ml911Al, No. 847719, one leather shoulder holster, two 
clips of .45 cartridges, twenty rounds of .45 cartridges, one DOM wrist 
watch, one Bulova wrist watch, one set of captains' bars, and one 
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Remington electric razor with case and cord, all the property of 
Captain Cummings, were missing from the room. He immediately reported 
the matter to the police and later was informed by the Long Beach police 
that the above property had been recovered. On 3 April 1944 he recovered 
this property from the provost marshal's office in Los Angeles, California 
(R. 66, 67).· The value of a U.S. Army .45 caliber pistol, Model M1911Al, 
was j26.97 according to the Army Standard Nomenclature List (R. 67). 

It was stipulated that if Harry Campbell and Allen Swenson, 
Detective Bureau, Santa Monica, California Police Department, were 
present they would testify that on 1 April 1944 they received a teletype 
notice to be on the lookout for one Second Lieutenant Shelley wanted on 
a charge of theft, and stating that he might be at a certain address in 
Pacific Palisades, California. They went to this address and remained 
in the vicinity. About 7:15 p.m. they saw a man answering Shelley's 
description drive up to this address in a LaSalle coupe accompanied by 
a woman companion. They asked this man for his identification card and 
he showed them a i7 .D. ,A.G.O. Form 61-5 card bearing the name of Lieu
tenant Barthau B. Shelley, the serial number 0-582401, and a picture of 
himself. The picture was that of the accused (Pros. Ex. 8). At the 
time the man showed them the card he stated that his·name in fact was 
Ka.slow, but that he was going under the name of Shelley. They followed 
accused into the house and Campbell went to a bedroom upstairs with him. 
There accused stooped as if to pick up a bag, whirled around with a .45 
caliber Army pistol in his hand which he pointed at Campbell as he said, 
"Put up your hands, I am not going with you, you son-of-a-bitch". 
Campbell immediately grappled with accused and caught the pistol by the 
barrel, but was unable to hold it. Accused beat him over the head with 
the pistol, cutting several gashes in his head. Campbell was finally 
able to grasp the barrel again and held it until Swenson arrived al
though meanwhile accused kicked him several times in the chest and ribs. 
Swenson ordered accused to face the wall and Campbell attempted to place 
handcuffs on him. As Campbell turned to hand accused's pistol to Swenson, 
accused ·uhirled around and attempted to grab it. When he failed to heed 
Swenson's orders to stop Swenson shot him in the right shoulder. Accused 
was then handcuffed. They brought a bag belonging to accused to the 
Santa Monica police headquarters where they found it contained the property 
reported by Captain Cummings to have been stolen from his hotel room. 
Accused was taken to the Sawtelle Hospital and Campbell went to the Santa 
Monica hospital for treatment. Seven stitches were required to close 
his head wounds, and his ribs were taped because of bruised and torn 
cartilage (R. 68-71). . 

4. For the defense: 
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Anthony G. Kaslow, father of the accused, testified that his 
wife, the accused's mother, had been confined in mental institutions 
for intermittent but substantial periods of time from shortly after 
accused's- birth until her death in 1938. They separated in 1932 and 
he took accused, then about eleven or twelve years of age, to live with 
him. He worked during the day and he and accused kept house for them
selves. The first job he obtained for accused was as a gasoline.station 
attendant. Accused worked about three weeks· and then left to attend a 
Y1CA camp (R. 76). Accused next worked for a grocery store for two or 
three weeks, then carried papers for awhile. About this time he ran 
away from home, stealing some money and jewelry- from his father and 
embezzling some of the money he collected for the newspaper before his 
departure. The father testified to numerous other jobs held by his son, 
none of which lasted more than four weeks. Accused started stealing in 
1927 when he was about five years old. He stole money from his father 
on numerous occasions and stole a bicycle when~ was fourteen years or 
age. He was then put in a semi-reform school but soon stole an auto 
and ran away. Later he stole a car in Wyoming. He was taken to 
California by his father where he stole another automobile and was sent 
to the ,fhittier State School in California. He was discharged by this 
school and obtained work in an iron works. However here he stole pay
roll checks and bought an automobile with the proceeds. He was appre
hended and placed in Preston School, a reform school, where he remained 
for eighteen months. He then returned east and apparently lived in his 
sister's home for awhile •. However he stole a pistol and jewelry- from 
his brother-in-law, and went to New Jersey where he stole another car 
which he drove to Philadelphia, there surrendering to the police. He 
pleaded guilty to this offense, but through the intercession of his 
brother-in-law was permitted to enlist in the CCC. He completed his 
CCC enlistment and obtained a job during the Christmas holidays deliver
ing C.O.D. packages. He stole the money collected, but was inducted 
into the Army before being prosecuted. However he stole $350 and some 
jewelry from his father just before departing for the Army (R. 79-82). 
From the time accused was ten years of age "he just kind of raised him
self" (R. 84). In the opinion of this witness his son is of unsound mind. 

The testimony of Mrs. Alice E. Moulton, accused's sister, was 
received in evidence by stipulation. She corroborated Mr. Kaslow's 
testimony concerning several of the offenses committed by accused during 
his boyhood and youth. She said that accused and his father had never 
gotten along together, and accused had practically no home training. 
In her opinion accused "is insane, and does not have the mental cape.city 
to choose the right and has not sufficient mental capacitr to distinguish 
right from wrong for any short period of time" (R. 95, 96). 
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5. Rebuttal testimony: 

Second Lieutenant Edward J. Fit.zgerald, who had known accused 
since September or October 1943, Second Lieutenant Hardy D. Roundtree, 
who had known accused for four months, and Second Lieutenant Gustav C. 
Bonow, who had known accused for three months, all testified that they 
had seen accused almost daily, that no .incident ever occurred that would 
make them doubt accused's sanity, and in the opinion of each witness 
accused.was sane during the time they observed him (R. 97, 98, 99). 

6. Although not a part of the record of.trial, it should be noted 
that there is included in the docwnents accompanying the record of trial 
a report of a Board of Officers appointed by the reviewing authority 
which examined accused on 16 August 1944 to determine his mental condition~ 
The board found the accused 11free from any mental defect, disease or 
derangement as would impair his mental ability, considering the particular 
acts charged, both to distinguish right from wrong and·to adhere to the 
right, and therefore is considered sane and responsible for all of his 
actions~" 

7. The only pleas to the general issue recognized by military 
law are guilty, not guilty, and guilty with exceptions with or Tiithout 
substitutions. -There is no recognized plea of 11not guilty by reason 
of insanity". It is apparent that the defense entered this plea to 
direct the court's attention to the fact that the accused's sanity was 
doubted. However, a plea of not guilty would.have protected the accused's 
rights on that score. After entry of such a plea, the defense could have 
requested the court to inquire first into the sanity of the accused before 
hearing evidence on the merits of the case, or, after the prosecution 
had completed its ca~e, the defense could then have introduced evidence 
of insanity to rebut the general presumption of sanity (N~M, 1928, par. 63). 
Inasmuch as the trial was conducted as if the accused had entered general 
issue pleas of not guilty this record will be reviewed as if such pleas 
had in fact been entered. 

At the inception of the trial the prosecution stated that it 
was within the discretion of the court to determine whether or not, 
before hearing evidence on the merits, it should recolllJ:lend to the appoint
ing authority that he convene a board of officers to examine into accused's 
mental condition. The defense countered with the suggestion that the 
court ~oceed with the trial, hear all the evidence both on the merits 
and on the question of insanity and thereafter determine whether or not 
such a recommendation should be made. The court decided, without objection, 
to follow the suggestion made by defense counsel (R. 11). Although it is 
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not apparent from the record that the court ever recommended the ap
pointment of such a board, nevertheless, one was appointed after 
conclusion of the trial and it found the accused sane and able to 
adhere to the right (see par. 6 hereof). The court had reached a 
similar conclusion in its deliberations on the findings for it is 
implicit in its findings of guilty that it determined the accused 
to be sane and responsible for his acts. The evidence is sufficient 
to sustain this conclusion of the court. 

Competent evidence establishes that on the night of 1 March 
or early morning of 2 1iarch accused visited the rooms of.various 
officers located in the Bachelor Officers' Quarters at Craig Field, 
Selma, Alabama, and stole various sums of money, totaling ~1244, from 
the wallets of twelve officers. Shortly thereafter he was found in 
possession of $96o secreted in the dresser of his quarters and in 
possession of recently purchased jewelry costing approximately $500, 
the purchase price having been paid partly from accused's funds and 
partly from the stolen money. Accused confessed to these thefts and 
estimated he stole between ~1300 and 01400. · 

' 
Competent evidence further establishes that while accused was 

in arrest in quarters on or about 12 March he stole the wallet of Second 
Lieutenant Barthau B. Shelley which contained $61 and the lieutenant's 
AGO identification card, stole the keys to a 1940 ~ercury automobile 
owned by Second Lieutenant Ollie J. Szatkowski, stole the automobile and 
departed from Craig Field, thereby breaching his arrest. Thereafter 
during his peregrinations accused forged the name of Lieutenant Shelley 
to six checks aggregating $230 in amount drawn on The Peoples Bank & 
Trust Co., Selma, Alabama. By 1 April 1944 accused had reached Long 
Beach, California, where he occupied the same hotel room with Captain 
Truman w. Cummings from whom he stole a .45 caliber, U.S. pistol worth 
~26.97, a shoulder holster, cartridges, two wrist watches, an electric 
razor and a set of captains' insignia. He was apprehended that same day • 
by two detectives of the police department of Santa l'.lonica, California, 
but only after he resisted arrest and sought to escape from the detectives 
by beating one of them severely about the head with the butt of a pistol, 
being finally subdued only after one of them shot him in the shoulder. 

The court was amply warranted in inferring that accused intended 
permanently to remain away from his organization when he (a) broke arrest 
while under serious charges, (b) absented himself from his station after 
stealing money and an auto to aid his flight, (c) thereafter committed 
forgery six times and stole additional property and (d) violently resisted 
apprehension when finally co~nered. 
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There was no testimony as to the value or the 1940 Mercury 
automobile stolen by accused. However it was in running order and, 
considering the type and model, the evidence is clearly sufficient to 
establish that its value was in excess of $50. Of the various articles 
stolen from Captain Cummings, testimony was offered only as to the value 
or the pistol which was $26.97 but considering the character of the 
other articles stolen, the court was warranted in concluding that they 
were of some value not in excess of $20. 

As to the charge or assault with intent to murder Detective 
Campbell, it is indisputable that, as a matter of law, if accused's 
victim had perished as a result of the attack, the intent to murder 
.would have been established by:r;roof of accused's intent to use force 
against an officer of the law in order to resist lawful arrest (t~M, 
1928, par. 148~). Similarly, the intent to murder which is a neces
sary element of the aggravated assault here charged is established by 
proof or the intent of accused to use force to resist lawful arrest and 
by the fact that he used a deadly weapon in a deadly way to execute his 

. design. 

The evidence sustains only so much of the findings of guilty 
of Specification 1 of the Additional Charge as involves the-theft of 
the property alleged or a value in excess or ~20 but not in excess of 
~50, only so much or the findings of guilty or Specification 2 of Ad
ditional Charge III as involves the theft of a 1940 Mercury automobile 
of a value in excess of ~50, and the findings of guilty of all other 
Specifications and of the Charges. 

e. The accuse4 is about 22 years or age. _For the month preceding 
his induction into the service he was employed as a mail carrier. Prior 
to that he had little regular employment. He entered military service 
8 February 194.3 as an air cadet and on .3 November 194.3, after completing 
the prescribed Flying Training Command Course, Army Air Forces Pilot School 

. at Craig Field, Selma, Alabama, he was commissioned a second lieutenant, 
Army of the United States and ordered to active duty rlith the Air Corps 
the same date. 

9. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
only so much or the finding of guilty of Specification 1 of the Additional 
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Charge as involves.the theft of the property alleged of a value in 
excess of $20 but not in excess of $50, only so much of the finding 
of guilty of Specification 2 of Additional Charge III as involves the 
theft of a 1940 Ii.ercury automobile of a value in excess of C-50, and 
the findings of guilty of all ot~er Specifications and of the Charges. 
The Board of Review is of the further opinion that the record of trial 
is legally sufficient to support the sentence and to warrant confirmation 
of the sentence. Dismissal fs authorized upon conviction of a violation 
of the 58th, 69th or 93rd Article of War. 

~a,;, ):;1 Vatf:t ,Judge Advocate, 

Sick in Hospital , Judge Advocate. 
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SPJGY 
CM 262735 1st Ind. 

War Department, J.A._G.O., 5 ....- OCT 1944 - To the Secretary of War. 

1. Herewith are transmitted for the action of the President the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert G. Kaslow (0-815714), Air Corps. 

2. I concur in the opinion of the Board of Review that·the record 
of trial is legally sufficient to support only so 111Uch of the finding of 
guilty of Specification l of the Additional Charge as involves the theft 
of the property alleged of a value in excess of $20 but not in excess or 
$50, only so much or the finding of guilty of Specification 2 of Additional 
Charge III as involves the theft or the property alleged of some value in 
excess of $50 and the findings or guilty of all other Specifications and or 
the Charges, legally sufficient to support the sentence and to warrant con• 
firmation of the sentence. The accused was found guilty of stealing a total 
of ~1244 in cash from the quarters of twelve officers (Spec. 1, Ch. I), of 
stealing-a pistol, holster, cartridges, two wrist watches, an electric razor 
and a set of captains' insignia from one officer (Spec. 1, Add. Ch.), of 
stealing a wallet and $61 from a second officer (Spec. l, Add. Ch. III), of 
stealing an automobile from a third officer (Spec. 2, Add. Ch. III), of 
making and uttering six forged checks and obtaining thereby a total of 
~230 (Specs. 3-8 incl., Add. Ch. III), of committing an assault with intent 
to murder (Spec. 2, Add. Ch~), all in violation of Article of War 93; of 
breaking arrest (Spec. l, Add. Ch. II) in violation or Article of Viar 69 
and of desertion (Spec. l, Add~ Ch. I) in violation or Article of War 58. 
I recommend that the sentence be confirmed but that the period of confine
ment be reduced to thirty years and as thus modified that the sentence be 
carried into execution, and that the United States Penitentiary, Atlanta, 
Georgia, be designated as the place of confinement. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record of trial to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommendation, 
should such action meet with approval. 

.3 Incls. Myron c. Cramer, 
Incl l - Record of trial. Major General, 
Incl 2 - Dft ltr for sig S/W. Tile Judge Advocate General. 
Incl.3 - Form of action. 

(Findings disapproTed in part 1n accordance with reco!IIIIL8ndation of 
The Judge Advocate General. Sentence confirmed but confinement reduced 
to thirt7 years. o.c.w.o. 596., 28 Oct 1944) 
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HiL>/. Di:J'.i1.RTLlENT 
.Army Service Forces 

In the Office of The Judge Advocate General 
·,iashington, D.C. 

(129) 
S?JGK 
CM 262739 2 8 SEP ~944 

U N I T E D S T A T E S ) A"'l/,'.Y AIR FORCES 
) ;1-.SSTI:RN FLYING T?Ji.INING COl~.'1,lJD 

v. ) 
) Trial by G.C.ll., convened at 

First Lieutenant DALE c. ) Der.Jing i:'..rmy Air Field, Deming, 
JENSEN {0-72 7346), Air Corps. ) New 1-iexico, 22 August 1944. 

) Dismissal. 

OPilUO!J of the BOARD 0? ~-t::.,VI::J1i 
LYOH, llliPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the ce.se of the o:.:-ficer named above ha.s 
been examined by the Board of :c?.eview and the Board subr:li ts this, its 
opi::lion, to The Judge Advocate General. 

2. The accused was tried upon the follo;ving Char&e anj Specifica
tions: 

CEiu1GE: Violation of' the 95th Article of ,iar. 

Specification 1: In that }1rst Lieutenant Dale c. Jensen, Air 
Cor,i?s, did, at .army iur Forces Bora.bardier Jchool, Deming 
Army .Air ?.ield, Deming, New ~-.iexico, on or about; June 23, 
1944, v.ith intent to defraud, wrongfully ai1d unla·:,fully 
make a.nd uttor to Deming Officers' ;.::ess, a certain check, 
in words and figures as follovrs, to wit: 

San Antonio, Texas, June 23 1944 No. 
00-65 -~-

UATIOH.AL B..U-IK O? FO~{T S.ill HOUSTON 
AT SA.i.~ ANTONIO 

PAY TO Tilli 
O:WER OF Cash ...,,10°0 

Ten and no/100 ----------------------------- DOLLA...R.S 
0-727346 
3013th AA.FBU 
Bxt 384 Dale C. Jensen 1st Lt. J.C. 

and by means thereof, did fraudulently obtain from Deming 
Officers' 1less :.,,10.00, he the said Fir:it Lieutena.'1.t Dale C. 
Jensen, then well knowint that he ciid not have a..'l.d not in
t0ndin;; that he should have sufficient fu.°'1.ds in the [ational 
Bank of Port 8a.~ Houston, San -1.ntonio, Texas, for the pay
ment of said check. 

https://fu.�'1.ds
https://UATIOH.AL
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Specifications 2 to 13 inclusive are identioal in form with 
Specification 1, but allege checka of different dates and 
a.mounts issued to various persons whereby the accused did 
fraudulently obtain cash of an amount equal to the faoe 
of the ohecka 

Spec. 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

Amount 

$10.00 
10.00 
10.00 
25.00 
10.00 
10.00 

. 10.00 
40.00 
20.00 
20.00 
10.00 
25.00 

Date 

24 June 1944 
27 June 1944 
27 June 1944 
28 June 1944 
28 June 1944 
28 June 1944 
28 June 1944 
28 June 1944 
28 June 1944 
29 June 1944 
29 June 1944 
15 July 1944 

Person defrauded. 

2nd Lt. Bernhard J. Specht 
Deming Officers' Mess 
2nd Lt. Sa.m S. Pruitt 
2nd Lt. Bernhard J. Specht 
2nd Lt. Wayne E. King 
Deming Offioers• Mess 
2nd Lt. Bernhard J. Specht 
2nd Lt. Wayne E. King 
2nd Lt. Sam S. Pruitt 
2nd Lt. Sam S. Pruitt 
Deming Oi'fioers I Mess 
2nd Lt. John J. Rotar 

Accused pleaded guilty to and was found guilty of the Charge and its Speci-
fications. He was sentenced to be dismissed the service. The reviewing a.u-
thority approved the sentence and forwarded the zeoord of tria.l for action 
under Article of War 48. 

3. The meaning and ef:t'eot of his plea. of guilty were explained to the 
a.ooused. The a.ooused then conferred with his counsel, a.fter which he stated 
to the court that he would let his plea stand. 

The prosecution did not introduce a:ny evidence but rested its case upon 
the plea.a of guilty. 

4. Evidence for the accused. 

Having been advised of his rights a.s a witness the accused elected to 
take the stand and make a sworn statement. He testified that he was a first 
lieutenant, Air Corps, stationed at Deming Arm:, Air Field, New Mexico. He 
admitted that he cashed all of the checks described in the Specifications. 
All of the money tha.t he received from the checks was lost by gambling. 
He got "over his head II and thought that he could win enough to cover them 
(R. 12 ). 

The President of the court then asked the accused if he was under the 
impression that he had money in the bank when the checks were written, to 
which the accused replied, "M:>st of them, yes, sira the last few I wasn't 
sure"•. The law member thereupon intervened and stated, 
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11 That statement is inconsistent with your plea of guilty. 
I think the Prosecution had better cross examine the witness and. / 
determine if that is what he actually means. 11 (R. 12). 

On cross-examination the accused stated tha.t he had an allotment to the 
bank of ~100.00 per month, of which ~50.00 was applied on indebtedness due 
the bank, the other ~50.00 being subject to check. During the month in which 
the checks were drawn, accused stated that he wrote checks totaling more than 
$185.00, knowing when he wrote them that there was not enough money to cover 
them. Accused further testified that his statement to the President of the 
court that he thought he had money in the bank was not true (R. 13). 

5. By his plea. of guilty, accused admitted the facts alleged in the 
Specifications. It was therefore not incUlllbent upon the prosecution to 
present any evidenae before resting its case, even though it might very 
properly have proceeded to prove a prima facie case notwithstanding such 
plea.. Under ordinary circumstances a plea of guilty is sufficient in the 
absence of any evidence by the prosecution to justify a finding of guilty 
(CM 134185, par. 378 (3) Dig. Op. JAG, 1912-40, P• 190). 

Accused's statement while on the stand, to the effect that when he 
wrote the checks he had the impression that there were sufficient funds 
to cover them, was inconsistent with his plea of guilty and,were it not 
for the action that followed, would have required the prosecution to 
produce evidence to establish its case. \,'henever an accused, after a 
plea of guilty, makes a statement to the court in his testimony or other
wise inconsistent with the plea., the president or the law member, if so 
directed by the president, will make such explanation and statement to 
the accused as the occasion requires. If after such explanation and 
statement the accused does not voluntarily withdraw his inconsistent state
ment, the court will proceed to trial and judgment as if he had pleaded not 
guilty (par. 70, LCM, 1928, p. 54). Although it does not appear that an 
explanation was given accused, the law member stated that the prosecution 
should cross-examine the accused to determine if he actually meant what 
he said in his inconsistent statement. Thereafter the accused, without 
compulsion, stated in reply to questioning that his statement was not true 
and that he knew when he wrote the checks described in the specifications 
that there were not sufficient funds to cover them. This, in effect, not 
only constituted a withdrawal of the inconsistent statement. but was an 
admission as to an essential element of the offense. That such admissl. on 
was made on cross-examination was not prejudicial since accused by becoming 
a witness had subjected himself to cross-examination. U:lder the circum
stance the Board of Review is of the opinion that the court was justified 
in concluding that the accused's plea was not entered improvidently or 
through lack of unders.tanding, and in proceeding with the trial on the 
plea and the evidence before it. 
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6. War Department records show a.oouaed to be 23-1/2 yea.rs of a.ge. 
born 2 March 1921 in Long Bea.oh, Ca.lifornia. and single. He graduated from 
high sohool. attended a state teachers college for one year. and the College 
of Pharmacy of the Uliversity of Nebraska for two yea.rs. He wa.s accepted 
'as an aviation ca.det on 17 December 1941. and upon completion of his training 
as a bombardier wa.s commissioned a second lieutenant, .Air Corps, 25 July 
194:2. On 12 Jul7 1943 he was promoted to first lieutenant. On 27 liq 1944 
he was repr~ed and a forfeiture of ~o.oo was imposed upon him under 
the provisions of Article of War 104 for an offense not disclosed by his 
.A..G.0. 201 file. · 

7. The court waa legally constituted and had jurisdiction over the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were ooJllllli.tted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings and the sentence and to warra.nt confirmation thereof. Dis• 
zniasa.l is mand&tory' upon conviction of a violation of the 95th Article of 
War. 

- 4 -
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1st Ind. 

War Department, J .A.o.o., 2,- OCT 1944- To the Secretar;r of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review :1t1 the case of 
First Lieutenant Dale c. Jensen (0-727346), Air Corps. · 

. 
2. I concur :1t1 the opinion of the Board of Review that the record 

of trial is lega~ suffici~t to support the findings and sentence and 
to 11Srrant confirmation o:r the sentence. War Department records dis
close that on 27 May 1944 accused was reprimanded and a forfeiture of 
$80 ot his pay was imposed upon him under the provisions of Article of 
War 104 for an offense not disclosed by his A.o.o. 201 fila. I recom
mend that the sentence be confirmed and carried into execution. 

3. !nclosed are a dra:tt ot a letter tor your signatnre transmitting 
the record to the President for his action and a fonn or Executive action 
designed to carr;r into effect the recommendation hereinabove made, should 
such action meet with approval. 

~ Q. • ~ ,.. 

~on c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
1. - Record of trial. 
2 - Dft. ltr. sig. 

of s;w. 
3 - Form of action. 

(Sentence confirmed. G.C.M.O. f:IJ4, 3 Nov 1944) 
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Vm.R DEPARTM8NT 

Anny Service Forces 
In the Office of The Judge Advocate General 

Washington, D. c. 

SPJGN 
CM 262776 

21 SEP 1944 
UNITED STATES ) · SIXTH AIR FORCE 

v. 
) 
) 
) 

Trial by G.C.M., convened 
at Albrook Field, Canal Zone, 

First Lieutenant JAMES R. 
GREER (0-568402), Air Corps. 

) 
) 
) 
) 

27 July 1944. Dismissal, 
total forfeitures, confinement 
at hard labor for three (3) 
years. 

OPINION of the BOARD OF REVIEW 
LIPSCOAlB, O'CONNOR and GOLDEN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the of.ticer named above and submits this, its opinion, to The 
Judge Advocate General.· 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article o! War. 

Speci.tication 1: In that First Lieutenant JAMES R. GREER., Air 
Corps, 29th Bombardment 8q"tSdron (Heavy), did, at Howard 
Field, Fort ;obbe, Canal Zone, on or about and between 19 
April 1944 and 17 June 1944, feloniously embezzle by 
fraudulently converting to bis own use United States cur
rency of the value of Six Hundred Seventy-five Dollars 
and Ten Cents ($675.10), property or the Squadron Fund, 
29th Bombardment Squadron (Heavy), entrusted to him by 
the Commanding Officer, 29th Bombardment Squadron (Heavy). 

Specification 2: Finding of guilty disapproved by the reviewing 
authority. 
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CHA.RGE II: Violation of the 95th Article of War. 

Specification: In that First Lieutenant JAlffiS R. GREER, Air 
Corps, 29th Bombardment Squadron (Heavy), did, at Howard Field., 
Fort Kobbe, Canal Zone, from on or about 15 :r&iy 1944 to on 
or about 17 June 1944., wilfully, TII'ongfully and dishonorably 
neglect his duties as an officer and custodian of the Coca 
Cola Fund of the 29th Bombardment Squadron (Heavy)., and the 
23d Tow Target Squadron, by failing to maintain an adequate 
accounting system for this fund. 

The accused pleaded not guilty to, and was found guilty of., all Charges 
and Specifications. He -nas sentenced to be dismissed the service., to foi
feit all pay and allowances due or to become due., and to be confined at 
hard labor at such place as the reviewing authority may direct., for five 
years. The reviewmg authority approved only so much of the findings as 
'finds the accused guilty of Specification 1 of Ch/3.rge I and Charge I and 
the Specification of Charge II and Charge n., remitted tTlo years or the 
confinement imposed, and forwarded the record of trial for action under 
Article of War 4s. 

3. The evidence for the prosecution shows that.the accused 118.s the 
cu~todian of the squadron .fund and adjutant of the 29th Bombardment Squadron 
(Heavy), stationed at Howard Field, Fort Kobbe., Canal Zone (R. 63., 68). 
Lieutenant Colonel Harvey Hogan, his Commanding Officer., directed him on 
17 April 1944 to "open and run" two coca-cola stands., cne of which 1188 

located in a hangar and the other in a. "sub-day-room" (R. 63-64). Their 
stock was to be purchased from the Post Exchange., and their sales were 
to be at cost (R. 64, 67, 69). No specific instructions as to the method 
of operation were issued to the accused, but Lieutenant Colonel Hogan -was 
under the impression that the project -was to be 11more or less a branch PX• 
for which the squadron fund was not to be charged (R. 64, 69-70). Ap
parently, however, Lieutenant Colonel Hogan was aware that credit could 
not be established for the stands at the Post Exchange "unless it ca.me 
through the squadron fund or in the name of the squadron .fund" (R. 72). 

The accused delegated the supervision of the stands to Private 
First Class Denton s. MacCarty and executed and delivered to him the 
following letter addressed to the Post Exchange Officer: 

111. Authority is herewith granted to Pfc. DENTON S. 
MtiCCARTY., 11084949, this organization, to make purchases at 
the Post Exchange and charge against the Squadron Fund, 29th 
Bombardment Squadron (H) Fund. His signature appears below" 
(R. 6-8, 52; Pros. Ex. 1). 

No limitation other than need was placed upon the amount of merchandise 
to be ordered. The only arrangement as to the sales proceeds was 
that they were to be turned over to the accused as they accumulated. In 
pursuance to this understanding., he received approximately $1:,o.oo in 
cash from MacCarty between 17 April and 15 May 1944 (R. 8., 19-20., 27). 

' No memorandum or receipt was given by the accused for this sum (R. 23). 
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On the last date the operation of the stand in the hangar was 
discontinued, and the accuHd as the representative or the 29th Bombard
ment Squadron, and First Lieutenant Donald M. Full.er, as the representative 
or the 23rd Tow Target Squadron, entered into a written contract for the 
joint operation or a coca-cola stand in another hangar (R. 9-10, 31-33; 
Pros. Ex. 3). Among other things, the 23rd Tow Target Squadron agreed 
that certain assets sho"fln on a physical inventory dated 12 May 1944 were 
to 11be considered11 its 11inves'bnent11 in the venture. The 29th Bombardment 
Squadron was to contribute nothing, either in cash or stock. Upon dis
solution or the "partnership the sum of $290.87 or the equivalent thereto 
in stock" was to be returned to the 23rd Tow Tarset Squadron. I.f' the 
assets then were less than $290.87, they were all to ba paid to the 23rd 
Tow Ta:~get Squadron. I£ they exceeded that sum, the surplus was to be 
divided equally- between the parties. The stand was to be oper:lted by two 
men, one from each organization, and they were eaJ;_h to be paid $12.50 
per month 11.from the fund. Arr:, additional -wages Lwere ti} be paid by the 
respective squadrons". The accused agreed to keep complete records, 'Which 
were always to be available for inspection. All transactions were to be 
entered in a Council Book which was to be signed by the Commanding Officer 
of each organization "or their repraseatatives" (Pros. Ex. 3). Aside f'rom 
the contra.ct itself, there was a verbal unders-tand:ing "that the $12.50 
a month pa.id to each man world.ng in the stand would ~radualJ.3 reduce the 
investnent; in time it would amortize itself" (R. 35). Losses "due to 
breakage" were also contemplated as proper charges against t.~e fund 
(R. 21, 36). No agreement was made 'With reference to deficits resulting 
from theft (R. 36). 

The assets were actually inventoried on 15 :r&i.y 1944. They con
sisted of $10.96 in mercha.~dise, $195.65 in cases and bottles, and $84.26 
in cash, or a total of $290.87 (R. 10-11, 30, 40). MacCarty, on behal.f of 
the 29th Bombardment Squadron, and Private Earl J. Bobier, on behalf of 
the 23rd Tow Target Squadron, were designated to operate the stand in the 
hangar (R. 10-ll, 46--47). One .payment of $15.00 was ma.de to MacCarty for 
his services (R. 22-23, 37). ~either Bobier nor Private First CJ.Ass 
Walter M. Schmidt, who operated the dayroorn stand, ever received aey 
compensation (R. 46, 48). 

No instructions as to the maintenance of records, other t.rian a 
general direction to MacCarty to continua those already 11in effect", wre 
given by the accused with respect to either the hangar or the dayroom 
stand {R. 18-20, 44). MacCarty nevertheless ke!)t daily tally sheets until 
he "ran out of the blanks on 5 or 6 June 1944" rn. l 7, 19, 21). Schmidt 
had no records o:r any kind (R. 44). The Council Book or the 29th Bombard
ment Squadron contained no entries rei'lecting tho operations of either 
stand (R. 69). Lieutenant Colonel Hogan was aware of this fact but at
tached no significance to it because he "thought that it was really a 
branch PX deal and was operated for the PX" (R. 69-70). 

Between 15 May and 15 June 1944 the accused collected $652.12 
:in. cash from MacCart;y and another $402.50 in cash from Schmidt (R. 12, 16, 

. 24, 42, 44). The receipt of tha money was a.clmowladged by notations of 
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the dates and amounts on informal memoranda (R. 13-15, 42-44). Aa . 
has been pointed out above, the accused had received about $130 1n 
cash from the proceeds of the hangar stand prior to 15 May 1944. Of 
the tot.al of $1184.62 thus coming into his hands, $169.40 'fias turned 
over by him on 9 May 1944 to the Post Exchange in partial satisfaction 
ot the obligations tor merchandise 'lf'hich he had incurred (R. ;8). This 
,vas the only payment ever made by him. ~ 15 June 1944 the operation 
of the stands was suspended, and First Lieutenant Elmer M. Lojan was 
directed to inventory their assets (R. 12, 17 45, 71, 74). He found 
that MacCarty had $396.40 in merchandise and $60.01 in cash, and Schmidt 
bad $380.90 1n merchandise and $59.60 in cash (R. 18, 45, 74, 75). 
Another $195.12 in cash was discovered in the accused's·sate (R. 75). 
The merchandise aggregating $777.30 and the cash amounting to $314.7.3 
were paid to the Post Exchange by Lieutenant Lojan on 17 June 1944 and 
credited against the account of the 29th Bombardment Squadron, llhich had 

-been charged with all of the coca-cola delivered to the stands (R. 75-78). . 

The purchases by the accused t'rom 15 April to 15 June 1944 totaled 
$3749.7;. All of the merchandise returned up to and including 17 June 
1944 produced a credit of $256~.95. The cash payments made by the ac-
cused on· 9 May 1944 and by Lojan on 17 June 1944 amounted to $484.13. 
After deducting these two credits from the aggregate ·purchase price, an 
unpaid balance of $696.67 remained as o! 17 June 1944 (R. 58-59; Pros. 
Ex. 5). · 

Spoilage of merchandise for both stands between 15 May and 15 
June 1944 did not exceed $9.00 o:t which $4.00 11!.8 restored by Schmidt out 
o:t his 01IIl pocket (R. 21-22, 28, 44, 49). Another $15.65 was wrong~ 
"borrowed" by Bobier and never repaid by him (R. 16, 20, 23, 25, 36, 48-
49). 

The uiport Qt the figures set torth above may be gathered at a 
glance from the follcnring recapitulation. 

Cash proceeds paid to 
accused by YacCarty and 
Schmidt 

Cs.sh :i:aid by- accused to 
Post Exchange or i'ound in 
his safe: · 

9 :Ma119"4 $169.40 
17 June 1944 $195.12 

Credits to accused: 
Salary- to MacCarty :f 15.00 

Total Credits 379,52 
Net Shortage $ 805.10 
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Lieutenant Colonel Hogan asked the accused what "he ciid with the 
money". The reply was ."that he would not tell ••• , that he didn't have 
the money • • • , and tr.at if he had it to do over again he would do the 
sa.rae faing" (H,. 65-66). This admission was made voluntarily (R. 67). 
Subsequently on 4 July 1944 a cash payment of :,;;500.00 was made by some
one in partial satisfaction of the shortage (R. 58-50). None of· the 
original investment of ;'.~2t;0.87 has ever been repaid to the 23rd Tow Tar-
get Squadron (R. 35). · 

4. The accused, after his rights as a vri. tness had been fully e:,:plained 
to him, elected to remain silent. No evidence was adduced on his behalf. 

5. Specification 1 of Charge I alleges that the accused did 11 on or 
about and between 19 April and 17 June lS-44, feloniously embezzle by 
fraudulently converting to his mm use United Stdes cuITency of the 
value of ••• (f675.10), property of the Squadron Fund, 29th ~Jor.ibardrnent 
Squadron (Heavy), entrusted to him by the Commanding Officer" of that 
squadron. This offense was laid under Article of :'lar 93. 

The accused was entrusted vd. th tht:: responsil:ili ty of managing 
and supervising two coca-cola stands. Between 17 April and 15 June 1944, 
$1184.62 of the cash proceeds accruing from their operation came into 
his hands, but, prior to the prefement of charges ai=;ai.nst him on 28 
June 1944, only ~~379 .52 was applied by him to the payment of the ex
penses and oblirations properly chargeable against the Squadron Fund of 
the 29th Bombardment Squadron (Heavy). tnen demand was made upon him for 
the difference, he defiantly proclaimed that he woulci. not 11tell what he 
die. with it" and that 11if he had it to do over again, oo would do the 
sane thing". Hestitution to the extent of ~)500 was eventually made by 
him or on his behalf on 4 July 1944, but the charges were then a week old. 

Dig. Op. JAG, 1912-40, Sec. 451 (17), states that: 

11.An officer in charge of trust funds who fails to respond 
with them or account for them when they are called for by proper 
authority cannot complain if the natural presumption that he has 
made away -w:i. th them outweighs any uncorroborated explanation he 
may make, especially if his explanation is inadequate and con
flicting. The return of the amount of the fund post litem motam 
is of no probative value, except as an adrr,.ission that he was 
responsible for it. It does not tend either to negative or to 
excuse the offense charged. C.E. 123492 (1918). 11 

The presumption of embezzlement becomes conclusive, ,men, as here, the 
accused offers no explanation whatsoever and even adopts an insolent atti
tude. Having used a position of confidence to convert trust funds to his 
ovm use, the accused is guilty beyond a reasonable doubt of the offense al
leged in Specification 1 of Cha_rge I. liihi.le the amount proved to have been 
embezzled was larger than that alleged in the Specification, the discrepancy 
is in his favor. 
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6. The Specification of Charge II alleges that the accused did "from 
on or about 15 l:.iay 1944 to on or about 17 June 1944, willfully, wrong~, 
and dishonorably neglect his duties as an officer and cust9dian of the Coca
Cola Fund of the ~th Bombardment. Squadron (Heavy), and the 23rd Tow Target 
Squadron, by failing to maintain an adequate accounting system for this 
fund11 • · This was set forth as a violation of Article of War 95. 

Other than the "tally sheets11 -filled in each day by MacCarty until 
5 or 6 June 1944 and the informal memoranda receipts given to him and to 
Schmidt for monies which they turned over, no books or accounts of any 
kind were prepared to reflect the operations of the stands. The accused 
cannot plead ignorance of his duty to maintain an adequate accounting 
systan because in the written agreement dated 15 May 1944 he specifically 
and expressly undertook to keep compJe te records. His failure to do so 
was deliberate and, in the light of his defalcation, must be viewed as 
part and parcel of a calculated scheme to embezzle and to defraud. It 
was an act of lfilshonesty or unfair dealing" unbecoming an officer and 
a gentleman within the meaning of paragraph 151 of the Manual.for Courts
Martial 1928. The Specification of Charge II is clearly sustained by 
the evidence. 

7. The accused is about 21 years old. The records of the War Depart
ment show that he attended the University of Arkansas for one and a half 
years; that he hadR.O.T.C. training from 12 September 1938 to 4 June 1939 
and from 12 peptember 1939 to 20 November 1940; that he had enlisted service 
in the Army from 4 February 1941 to 8 December 1942; that he was com
missioned a second lieutenant on 9 December 1942; that he was promoted 
to i'irst lieutenant on Z7 October 1943; and that since 9 December 1942 
he has been on active duty as an officer. 

8. The court was legally constituted. No errors injuriously af
fecting th~ substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence and to war
rant confirmation thereof. Dismissal i '3 mandatory upon conviction o! 
a violation of Article of War 95 and is authorized upon conviction of 
a violation of Article of War 93. 

____(~On ·Lea~v=e.)______,,............. Judge Advocate. 

J Judge Advocate. 

Judge Advocate. 
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SPJGN 
CM 262776 

1st :-ind. 

War Department., J .A.G.o•., - To the Secretary of War. 

6 - OCT 1944 
1. nerewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of iieview in t~1e case of 
Jirst Lieutenant James R. Greer (0-568402)., Air Corps. 

2. I concur in ti1e opinion of the Board of Review that the record 
of trial is legally ·sufficient to support the findings and the sentence 
as approved by the reviewing authority and to warrant confirmation there
of. I recom.--nend that ti1e sentence as approved by the reviewing authority 
be confirmed and ordered executed and that the United States lli.sciplinary 
Barracks., Fort Leavenworth., Kansas., be designated as the place of con
finement. 

3. ·Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Executive action designed to carcy into effect the foregoing recom
mendation., should such action meet with approval. 

}zyron C. Cramer., 
Major General., 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for si.g. s/N. 
Incl 3 - Form of Executive 

action. 

(Sentence as approved by reviewing authorit,r confirmed., but confinement 
remitted. o.c.».o. 64., Z1 Jan 1945) 





WAR DEPARTMENT 
Army Service forces 

In the Office of 'l'he Judge Advocate lieneral (143)
Washington 25, D.C. 

SPJGQ ) 
CM 262800 ) 

UN'ITED STATES 
) 
) 

18 SEP nu 

v. 
) 
) 

HEADQUARTERS SE.GOOD AIR FORCE 

Second Lieutenant ALVIN JAMES 
LUONGO, (0-697566) Air Corps 

) 
) 
) 
) 

TriaJ. by G. C. hl, convened at 
Colorado Springs, Colorado, 
12 August 1944. Uismissal 
and total forfeitures. 

) 
) 

OPINION of the BOARD OF Ifu""VIE\'i 
GA!ABRELL, FREDERICK and A}.1Di;ESON, Judge Advocates. 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to 'l'he Judge Advocate General. 

2. · Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th Article of \'lar. 

Specification: In that Second Lieutenant Alvin J. 
Luongo, 262nd Arnw Air .r·orces Base Unit, did, 
on or about 15 July 1944, wrongfully violate 
paragraph 16a (1) (a), Arrrv Air forces Regula
tion 60-16, by flying a military aircraft of 
which he was pilot over the City of Beatrice, 
Nebraska, at an altitude of less than one 
thousand (1000) feet above the buildings of 
said city while not in take-off or landing. 

!:le pleaded not guilty to and was found guilty of the Gharge and its Speci
fics.tion. No evidence was jntroduced of any previous conviction. He · 
was sentenced to be dismissed the service and to forfeit aJ.l pey and al
lowances due or to become due. 'J.'he reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
dar 48, 
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3. ~'he evidence for the prosecution showed that on 15 July 1944 ac
cused was in the military service serving as a second lieutenant and flight 
instructor in the 262nd Fighter Pilot '£raining School at Bruning, Nebraska 
tR. 7). About 10:30 o'clock that day accused and two student pilots in three 
P-47 Arrrr:r planes -took off from Bruning l''ield to practice formation flying and 
dive bombing \R. 10,, 11-12, 17, 22, Pros. Ex. 2). After completing their 
dive bombing practice on the range, the three planes in formation with accused 
in cormnand and acting as leader flew over the central part of the business sec
tion of the town or city of Beatrice, Nebraska, about eignt to fifteen times 
(R. 12, 14, 22, 36, 49, 51) at a low altit1,1.de estimated by one of the accom
panying pilots at 400 or 450 feet (R. 23), by the other at 500 feet tR.· 14), 
by civilians in the tovm at 80 feet tR. 37), at 100 feet \R. 43), and at 
200 feet tR. 52). Beatrice was located about 40 miles from the Bruning Air
field tR. 24). It is a town that has a population of 11,000 tR. 35). Im
mediately after the planes had returned to and landed at the field at twelve 
noon, the three pilots, including the accused, were ordered to report to the 
Com'11B.I1ding Officer, who told them that they would be court-ma.rtialed for low 
flying. Accused assumed all responsibility and said that he had ordered the 
other pilots to follow him (R. 17, 24, 62). The accused admitted to the 
Commanding Officer that he had been flying over Beatrice (R. 16, 62). 

The weather was bad that morning. Flying had been discontinued in the 
·· morning until 10:15. One witness testified that there was a ceiling of about 

700 feet over Beatrice and its vicinity (R. 17, 25). The civilian witnesses 
said the weather was clear and there were no clouds (R. 46). 

Neither of the two fliers accompanying accused knew that the town over 
which they made the numerous npasses11 was named 11B%trice11 (R. 12, 31). 

. . 
· 4. 'For the defense, Captain R.H. Sauve testified that the accused was 

an exceptionally fine instructor and that his work has always been above 
average (R. 56). Accused had been an instructor at that field for four 
months (R. 61). Between the hours of 10 and 12 o'clock 15 July 1944 there 
,rere twelve to fifteen P-47 planes in the air from Bruning Field (R. 58). 
The weather was bad. The ceiling varied. At some places, it was down on 

.the ground, at other places it was two or three thousand feet, and at others 
seven hundred feet. At Ber-.trice it was 500 to 700 feet (R. 64). There are 
no signs· painted on anythit,g in Beatrice to identify the town as Beatrice 
(R. 64). Its appearance was similar to other towns in that locality and in 
order to identify it a flyer rrrl.ght have to fly as low as 300 feet and make 
three or four passes (R. 65). 

Defense counsel offered in evidence "certified true copies" of the 
flight clearance sheet to show the number.of planes in the air at that 
time from Bruning Field and their identifying numbers. The Lavr Ue.mber re
fused to admit thern upon objection made by the prosecution (R. 66-67). It 
was stipulated that there were 15 to 20 planes in the air (R. 67). 

The accused, ha-vine been advised of his rights, elected to make an un
sworn statement which, in substance, was that he took off at about 10:30 
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when the ceiling was not over 1000 feet. After completint:; dive bombing 
practice, he observed that the weather was lightest toward the southeast, 
so he led off in that direction and practiced cloud formations for fifteen 
minutes and then looked for a place to identify his position. He observed 
a tovm and flew over it in a vertical bank two or three times and made at 
least four passes in order to identify_it. He finally recognized it as 
Beatrice and started a "rat-race with the boys around the edge of the 
town, sort of a loop-the-loop around the town * * * came across the town 
again and followed the road that leads from Beatrice back to the field. 11 

When he came over the last time he was at about 1000 feet (R. 69). 

5. In rebuttal, the prosecution introduced in evidence aerial photo
graphs of "Beatrice" showing the courthouse, the post office, the school, 
the Methodist church and other buildin[s of Beatrice outstanding in the 
photograph (R. 70-72, Ex. 3, 4, 5). 

6. The accused is charged with violating paragraph 16a (1) (a) of 
AAF Regulation 60-16 by flying a :nilitary aircraft over the City of 
Beatrice, Nebraska, at an altitude of less than 1000 feet above. the build
ings of that city. 

Paragraph 16a (l)(a),AAF Regulation 60-16 provides as follows: 

1116. Minimum Altitudes of Flight. 

!• Except during take-off and landing, 
aircraft will not be operated 
(1) below the following altitudes: 

{a) 1,000 feet above a.rry building, 
house, boat, vehicle, or other 
obstructions to flight. 11 

It was clearly ~stablished by the testimony of the five witnesses 
for the prosecution and by implication in the failure of the accused to 
deny it in his unsworn statement that· he did fly his plane over the City 
of Beatrice at the time and place averred in the Specification at an al
titude of less than 1000 feet which clearly violates the provisions of 
Par. 16a (1) (a) of AAF Regulation 60-16. The accused, in defense of 
this clear breach of the Regulation, claimed by his unsworn statement 
that the restriction imposed by the Regulation did not apply because 
he was compelled to fly low over the town due to "unavoidable c'auses," 
namely, he was lost and flew low in ·order to ascertain the name of the 
town. Such a defense was untenable under the circumstances, and the 
court was justified in disbelieving and rejecting it. Several disin
.terested witnesses related a story of three planes making frooi. 8 to 
15 "pass~s" at the town at a very low altitude with excellent visibility 
prevailing with the lead plane (accused1 s) flying, what one witness 
termed, upside down, but what the accused said·was a vertical bank. 
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The photographs of the town show how easy.it is to recognize tht3 town by- ita 
many distineuishing features. -The accused admitted he was well acquainted_ 
with the town and had visited it many times. The ev:idarice is cominc,ing · 
that accused's wrongful conduct was not prompted by being lost but by"a 
reckless desire to show off. The accused al.so claimed that he was f'oreed 
to fly low because of the low ceiling of 700 feet in that locality. Thi~ 
also is unbelievable under the circumstances. Visibility was. not atfected 
by the alleged low ceiling. If there was such a low ceiling over Beatrice, 
accused should have avoided it and flown over the open country v1here ha knew . · · 
he was permitted to fly at 500 feet without violating regulations•. The 
record abundantly &ipports the findings of guilty. 

7. War Department records show the accused to be 21 years of age, hav
ing been born 27 November 1923, in New York City. He is a high school graduate 
and attended college for one yea:r, specializing in art. He entered the service 
19 October 1942 and served as an aviation cadet through OCS, until he was com
missioned Second Lieutenant 3 November 1943. His m:mner of performance as a 
fighter pilot and instructor was rated •excellent" and on 23 Aueust 1944 he 
was promoted to first lieutenant. He is unmarried. 

8. The court wa.s legal.]Jr constituted and had ju,risdiction over the ac
cused and the offense. No errors injuriously affecting the substantial rights 

. of accused were committed during the trial. The Board of Review is of the · 
opinion that the record of trial is legally sufficient to support the find
ings of guilty and the sentence and to warrant confinnation of the sentence. 
Dismissal is authorized upon conviction of a violation of Article of War 96. 

4ke·aw ./4 ~~udge Advocate 

~.l~utl.ge Advocate 
, ' . .Jk /c (,,.Jw--, Jujgo Advocate 
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CY: 262800 

1st Ind. 

war Department, J.A.o.o., 19 OCT l9"- To the Secretar, of war. 
l. Herewith transmitted for the action ot the President are the 

record of trial. and the opinion of the Board of Review in the case of 
Second lieutenant .Alvin James Luoogo (Q-697566}, Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial. is legally sufficient to support the .findings and the sentence 
and to warrant confirmation of tba sentence. I recommend that the 
sentence be confirmed but that the forfeitures be remitted and that the 
sentence as thus moditied be carried into execution. 

:3. Consideration has been given to the attached memorandum from 
General. H. H. A.mold, Commanding General. ot the United States Amr¥ Air 
Forces, dated 2 October 1944. He recommends that the sentence o.f dis
missal and total. forfeitures be conf'irmed and ordered executed. 

4. Consideration has also been given to the attached letter to 
the President !ran the accused's ::nother, dated 29 Auguat 1944, to the 
letter from Mrs. Florence Korn, addressed to the President, dated 28 
August 1944, to the letter from the accused's father addressed to The 
Judge Advocate General., d&ted 18 September 1944, and to the letter :from. 
Hon. Wm. B. Barry, House or Representatives, addressed to The Adjutant 
General, dated 22 September 1944, nth 'Which he incloses COPJ of a 
letter from Col. c. D. McAllister to the accused's father. 

5. Inclosed are a draft of a letter tor 7our signature, transmit
ting the record to the President tor hi• action, and a tom o.t EDcutive 
action designed to carry the above recommendation into etfeot, should 
such action meet nth approT&l. In such tom ot Executive action the 
accused is described as a First Lieutenant since 1t appears !rem his 201 
file that he was promoted to that grade on 23 August 1944. 

~ -~ • Q____.,._...._.___.... 

v,ron c. Cramer, 
Major General, 

8 Incls. 'Iha Judge Advocate General. 
Incl 1 - Record o! trial. 
Incl 2 - Dtt. ltr. for sig. S/w. 
Incl 3 - Form of Executive action. 
Incl 4 - Memo fr. Gen • .Arnold. 
Incl 5 - Ltr. fr. accused's mother. 
Incl 6 - Ltr. rr. Mrs. Korn.· 
Incl 7 - Ltr. tr. accused's father. 
Incl 8 - Letter fr. Hon. llL B. BarrJ'•' 

(Sentence confirmed rut forfeitures remitted. o.c.M:.o. 661, 
16 Dec 19,44) 





11ilR DEPART'~NT (149)
Army Service Forces 

In the Office of The Judge Advocate General 
'Washington, D. c. 

SPJGH . 
Cl.I! 262830 

18 OCT 194{ 
UNITED STATES ) UNI'IED STA.TES. Afilll FORCES 

) IN THE MIDDLE EAST 
v. ) 

Major WILLIAM H. IAKE 
(0-447869), Corps of 

) 
) 
) 

Trial by G.c.1r., convened at 
Cairo, Egypt, 11 and 12 August 
1944. Dismissal and total for

:Military Police. ) feitures. 

OPINION of the BOARD OF REVIEW 
T.\PPY, MELNIKER and GAHB.RELL, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follow.Ing Charges and Specifi-
cations: 

CHARGE I: Violation of the 95th Article of i'far. 

Specification l: (Finding of not guilty). 

Specification 2: In th.at Major William H. lake, Headquarters, 
MESC, Camp Russell B. Huckstep, Egypt, was guilty of conduct 
unbecoming an officer and a gentleman, in that he did at 
Cairo, Egypt, on or about 15 July 1944, in a public place; to 
wit, outside and near t_he James Bar, No. l Sharia Eloui, 
insult Mr. N. Christmas, a British subject, by calling him a 
"bloody Greek" and spitting at or on him, to the prejudice of 
good order and military discipline. 

CHA.RGE II: Violation of the 96th Article of War. 

Specification 1: In that Major William H. lake, Headquarters, 
JIESC, Camp Russell B. Huckstep, Egypt -was at Cairo, Egypt on 
or about 15 July 1944 drunk and disorderly in uniform in a 
public place, to wit, the Jam.es Bar,:_,l Sharia Eloui, to the 
prejudice of good order and military discipline. 
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Specification 2: In that 1:ajor William H. Iake, Headquarters, 
1IBSC, Camp Russell B. Huckstep, Egypt, was at the James Bar, 
l Sharia Eloui, a public place in Cairo, ~gypt, on or about 
15 July 1944,engaged in dr:inking ir.toxicating beverages with 
Tee 5 John Annette, Hq., HESC, Private Albert Goyette, Co. 
11B", 802nd Military Police Battalion and Staff Sergeant William 
F. Beddow, Co. "C", 802nd m.litary Police Battalion, enlisted 
personnel of the u. s. Army, to the prejudice of good order 
and military discipline. 

Specification 3: In that 1fajor William H. Iake, Headquarters, 
MESC, Camp Russell B. Huckstep, Egypt, did on or about 15 
July 1944 in Cairo, £gypt, violate existing i:":structions cov
ering the use of Army vehicles by permitting a military vehicle; 
namely; a Ford Jeep No. 20159768 for which he was responsible, 
to be left unattended on Sharia El Madabigh near Fouad El A.wal, 

· to the preju.dice of good order and military discipline. 

The accused pleaded not guilty to all Charges and Specifications. He wa::; 
found not guilty of Specification 1 of Charge I, guilty of Specification 
1 of Charge II, by substitutions and exceptions, only of disorderly conduct 
at the time and place a11.eged, and guilty of all other Specifications and 
Charges. Evidence of one previous conviction on 15 1Jay 1944 for being 

· drunk and disorderly in tmiform in a public place was introduced. He 
was sentenced to dismissal and total forfeitures. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of Viar 48. 

3. In support of Specifications 1 and 2 of Charge II, the prosecu
tion introduced evidence to prove that around 5 p.m. on Saturday, 15 July 
1944, accused, Staff ~ergeant William F. Beddow, Technician Fifth Grade 
John w. Annette and Private Albert A. Goyette rode in a Government vehicle, 
commonly called a jeep, from Camp Russell B. Huckstep in Egypt to the 
nearby city of Cairo. The purpose of the trip was to obtain some of ac
cused's luggage from his quarters in Cairo and transport it to the camp 
(R. 5, 43). During the trip Sergeant B~ddow revealed that his home was in 
New York City and that during civilian life he had worked as a deputy 
collector for the Bureau of Internal Revenue. He and accused discovered 
during their conversation they had mutual friends in New York City (R. 11, 
12). They arrived at Cairo about 6 p.m., were invited by accused to have 
a drink in his quarters and passed about a half hour there during which 
accused, Sergeant Beddow and Corporal Annette each imbibed two drinks of 
rye and soda (R. 5, 6, 31). Private Goyette remained in charge of the 
parked jeep during this visit until Corporal Annette caMe out to relieve 
him. Then Goyette entered accused's quarters and enjoyed one drink (R. 32, 
44). 

Sometime between 6:30 and 7 p.m., at accused's suggestion they 
all left his quarters and proceeded to the Churchill Bar, located on a 
street called Cherif Pasha. The jeep was parked in a nearby alley, 
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Goyette remained in charge of it and accused, Sergee,nt Beddow and 
Corporal Annette entered the establishment. They drank at the bar 
until Sergeant Beddow left to relieve Goyettt so that he might join the 
group. Soon thereafter, Sergeant Beddow re-entered the bar, found the 
group was then occupying a table and instructed Goyette to return to 
the jeep. At the Clrurchill Bar accused had at least one brandy drink, 
Sergeant Beddow consumed one or two gin drinks, Corporal Annette had 
three brandy drinks and Goyette had one drink for all of which accused 
paid (R. 6, 7, 32, 33, 44). Goyette separated from his canpanions about 
7:15 p.m. and did not see them again that evening. He believed accused 
to be sober at that time (R. 7, 34, 44, 45) •. 

Between 7:15 and 7:30 p.m. accused, Sergeant Beddow and Corporal 
Annette departed from the Clrurchill Bar and proceeded in the jeep to the 
Bar Eugene located in the same neighborhood. Accused and Corporal Annette 
entered the bar but Sergeant Beddow left to attend to a personal errand, 
eirentua;i.:cy- joining them in about ten minutes _(R. 7, 32). They sat at a 
table where Corporal Annette and accused consumed about three drinks of 
brandy &nc Sergeant Beddow had two drinks. Around 8:30 they left this bar 
and proceeded.by jeep to the James Bar which was located "dOT1I1stairs" in 
the same building in 'Which accused had his quarters (R. 8, 33). They ar
rived there about 8:45 p.m. (R. 13). 

. When accused's party entered the James Bar thay found it occu-
pied by approxin't~te'.cy a dozen individuals. They seated themselves at a 
table to the left., of the entrance and adjoining a table occupied by about 
five men and three women, all civilians, who were playing cards (R. 8, 34). 
Mr. Neil Christmas, an employee of the Admiralty, British Navy, his wife, 
and Mrs. Steffen and Mr. Edmond Gentil, a Swiss watchmaker living in Cairo, 
also were seated at a table in this bar (R. 19, 20, 25, 26). Accused ordered 
a drink of brandy and his two companions ordered similar drinks (R. 9, 34; 
Pros. Ex. C). According to Corporal Annette they had each consumed about 
eight drinks before arriving at the James Bar and they each had four more 
of them at that bar (R. 36). 

While at the James Bar, according to Sergeant Beddow, accused 
wished to speak to a civilian seated at a nearby table. The sergeant arose, 
walked to the civilian, spoke to him and apparently the man then left the 
establishment (R. 9). According to Corporal Armette's version of this 
incident, accused and Sergeant Beddow arose from their seats, rolled up 
their sleeves and accused pointing to a civilian seated at a table stated, 
"That man is fucking with my wife 11 (R. 34). Sergeant Beddow walked to this 
individual, talked to him and the man then left the bar (R. 35). Mr. 
Christmas heard someone at accused' a table remark in a loud voice that 
civilians should be in unifonn (R. 24). Mr. Gentil heard accused state 
that women in the bar were of bad character and he also saw accused comnence 
to roll up his sleeves (R. 26). Mr. Jo Steffen, the 'J)roprietor of the bar, 
thereafter called the military police "to come over to James Bar and explain 
to them ,Laccused's parti} lfuere the Bar was" (Pros. Ex. C). Vlhen three 
members o:f the military police arrived the accused approached them, state~ 
nothing was wrong and verified that his bar bill had been paid. · Accused, 
Sergeant Beddow and Corporal Annette then followed the military police 

- 3 -

https://approxin't~te'.cy
https://proceeded.by


(152) 

from the establishment (R. 9, 26, .35). Tha military police found no 
disturbance in the bar although a'civilian complained to them that accused 
had insulted his wife (R. 50, 53, 54). Mr. Steffen was of the opinion 
that accused was not drunk (Pros. Ex. C) ~ Likewise, it was the opinion of 
one of the military_policemen that, although accused had be~n drinking, he 
was not drunk (R. 51). · 

In support of Specification 2 of Charge I the prosecution intro
duced evidence to prove that about 10:30 p.m. on this same evening, 15 
Juq 1944, Mr. Neil Christmas and his party left the James Bar and pro
ceeded to their auto parked in front. Apparently accused and.his party had 
-walked from the bar with the military police but a.short time prior and 
had not left the vicinity. Mr. Gentil stepped into the automobile and as 
Mr. Christmas assisted his wife and Mrs. Steffen to enter it, accused ac- · 
companied by Sergeant Beddow accosted him. Mr. Christmas testified that 
without any provocation whatsoever accused called him a "bloody Greek" 
and spat on him. Mr. Gentil testified that as Mrs. Christmas urged her 
husband to the automobile, accused spat ·in Mr. Christmas' face and called' 
him o 1-ooC:., '.':rs.:i\ (R. 20-23, 27, 28). Sergeant Beddow testified that he 
did not recall that accused spoke to anyone but him after they left the 
James Bar (R. 1,3). After leaving this bar with accused and Sergeant Beddow, 
Corporal Annette walked to the other side of the street and did not see or 
hear the incident testified to by Mr. Chris"bnas and Mr. Gentil (R. 90, 91). 
Mr. Christmas did not believe that accused was drunk at the time (R. 22). 
He did not lmow accused nor had he ever spoken to him (R. 21). Just prior 
to commission of this disgusting act accused had delivered a kick at the 
iron rolling doo~ of the bar which had been closed for the night (R. 27). 

In support of Specification .3 of Charge II the prosecution intro
duced evidence to show that, according to paragraph three of a Memorandum 
concerning the operation of Cairo Motor Pool, dated 21 Ma.y 1944 and issued 
by Headquarters Cairo Military District to all commanding officers, it 
-..as provided as follows (Pros. Ex. A): 

"Vehicles will be attended by the driver or passenger 
at all times unless parked in a milltary establishment or other 
secure location. In this connection, public garages and park
ing lots are not considered secure. So-called 'car -watchers' 
will not be utilized at any time. Vehicles left unattended 
will be impounded in the Motor Pool. Impounded vehicles will 
be released only when authorized by the Co~.manding Officer, 
Cairo Military District, upon written request by Commanding 
Officer of unit to which vehicle pertains or Chief of Section 
to 'Which vehicle is assigned." · 

After Goyette had left accused's party around 7:15, accused, 
Sergeant Beddow and Corporal Annette proceeded by jeep to the Bar Eugene. 
Sergeant Beddow attended to some personal errand and then joined them in· 
about ten minutes. They remained there consuming brandy until about 
8:30 p.m. (R. 7, 8, .32, 33). About 8:05 p.m. a jeep bearing No. 20159768 
-was found unattended at Shari el Madabigh Street near Fouad el Awal in 
Cairo and was remov~d by the military police to the Cairo Motor Pool 
(R. 48; Pros. Ex. BJ. About 8:45 p.m. Sergeant Jack Ward Downes, desk 
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sergeant on duty in military police office in Cairo received a telephone 
call from Sergeant Beddow concerning a jeep and told him it was at the motor 
pool and could only be released on order of a Colonel Herndon (R. 46). 
Corporal Annette testified that within fifteen minutes after they arrived at 
the James Bar, following the visit to t.'1e Bar ~gene, Sergeant Beddow re~ , 
marked that their jeep had disappeared. Although they had proceeded to·tne 

· James Bar in a jeep, it apparently was not the same one in which they had 
originally driven to town. The corporal made a phone ·call and was told the 
jeep was at Cairo. 11otor Pool, which he promptly told accused and the 
sergeant (R. 38). Sergeant Beddow, who had been sick and had vomited, was 
vague in his testimony concerning the jeep. When accused ts party left the 
James Bar a little later, Sergeant Beddow saw a jeep parked around the 
corner, didn't know whether or not it was his but entered'it and started 
back to camp. It was then around 10 p.m. (R. 9, 10). En route he was 
ta.ken ill and he stepped from the jeep into an alley to relieve himself. 
When he returned the jeep was gone. He then telephoned accused (R. 10). 
Accused thereafter telephoned the Cairo Motor Pool about 11:30 p.m. and as
sisted Sergeant Beddow in obtaining the.jeep fran the pool (R. 11., 14, 16, 
46). Sergc.~nt Bedaow then obta:ined from accused a black c9nvas bag, com
monly called a val-pac, and returned to camp with it in the jeep (R. 16, 17). 

4. After his rights as a witness had beer. explained to him, the accused 
elected to testify under oath in his own behalf. He fonnerly had been Chief 
of the Investigation Division, United States Anny Forces in the Middle East, 
and in civilian life had been a detective in New York City (R. 59, 60). He 
had spent a total of eight and one half years in military service and was a 
commissioned officer for two and one half years of this time (R. 76). 
Since 27 June 1944, he had been in charge of garbage removal and policing of 
the camp (R. 59). About 4 p.m. on 15 July 1944, in response to accused's 
questions, Sergeant Beddow said he had a jeep available and would pick up 
accused's luggage in cairo (R. 60). About 5 p.m., Sergeant Beddow accom
panied by Corporal Annette and Private.Goyette called for accused and they 
drove to Cairo in a jeep. Conversing on the way, accused discovered he and 
Sergeant Beddow had mutual acquaintances •. He invited the men to his quarters 
for a drink and imbibed one himself as he changed his clothing. They left 
accused's quarters ip about a half hour and went to the Churchill Bar where 
accused attempted to locate a friend. They spent half an hour there, dur~ 
which accused had a drink and purchased drinks for his enlisted companions. 
Accused's party then adjourned to the Eugene Bar where accused continued 
the search for his friend and had two drinks. His enlisted companions also 
ordered drinks and he believed that Corporal Annette had two or three of 
them. Following this visit they repaired to the James Bar (R. 61-63, 71, 
72). Accused and Corporal Annette entered the bar immediately and were 
joined by Sergeant Beddow within ten or fifteen minutes. At this bar ac
cused consumed two or three drinks (R. 64). His purpose in going to this 
bar was to talk to Mr. Steffen on a personal ma_tter (R. 67). 

Accused denied that he -vvas drunk and disorderly at the James 
Bar and further denied that he pointed out a man stating that he was having 
improper relations with his (accused 1s)wife (R. 70, 73). He stated he talked 
to no one but the mel'!lbers of his party although he did ask Sergeant Beddow 
to summon Mr. Steffen to his table (R. 65, 66). He denied that he "rolled" 

- 5 -



(154) 

up his.sleeves but merely turned back the cuffs because of the heat (R. 66). 
Sergeant Beddow s~~ilarly adjusted the cuffs of his sleeves (R. 80). When 
the military police arriv~d accused inquired of them if anything -was wrong, 
questioned the bartender about his bill which the latter admitted was paid, 
and thereafter followed the militar;{ police from the bar (R. 67, 68). He 
denied that he called Mr. Christmas a "bloody Greekst or expectorated upon 
him (R. 68, 69). 

Accused further testified that he had been.at Camp Huckstep but 
a short time and, although he 1mew Government vehicles were not to be 
used for transportation to bars, he did not know all of the regulations 
concerning'use of such vehicles. He acmitted, however, that while at 
the Churchill Bar he made certain that the parked jeep was occupied at all 
times (R. 71). Although the jeep in which accused had come to Cairo that 
evening had been left unattended and had been picked up by military police 
about 8:05 p.m. while accused's party was at the Eugene Bar, accused and 
his companions had driven by jeep frcm the Eugene Bar to the James Bar 
and accused did not know whether the jeep so used was the original one 
uaed L:1... _. t.v:.;,.: "6 :.r .J.nothei. l,lle (R. 78). At the James Bar Sergeant Bed
dow remarked.that their jeep had been picked up and removed from the 
street (R. 69). Although he felt no responsibility for the vehicle he 
did wish to see that the enlisted men obtained it for transportation back 
to camp so he called Colonel Herndon and procured its release (R. 69, 77). 
After leaving the James Bar accused placed his luggage in the recovered 
jeep and Sergeant Beddow returned to camp -with it while accused repaired to. 
his billet in to1'1!1 (R. 69, 70). . 

It was stipulated that if Lola, the Director of Churchill's Bar 
were called as a witness and sworn she would testify that accused visited 
that bar for about twenty minutes on the night in question and had a round 
of drinks "with his three boys" one of whom remained with the jeep while the 
other two were in the establishment (Def. Ex. 2). It was also stipulated 
that if Pierre Cabri,•proprietor of Eugene Bar, were called and sworn as a 
witness he would testify that accused, accompanied by a sergeant and another 
enlisted man, had "a couple of drinks" in his establishment on the night in 
question but was not drunk and created no disturbance (Def. Ex. 1). It was 
further stipulated-that if the dispatcher at the motor pool, Camp Huckstep, 
were called as a witness he would testify that Government motor vehicle No. 
20159768 was dispatched from the central motor pool at 1020 hours on 15 
July 1944 and was returned there about 2400 hours the same day without its 
trip ticket (Def. Ex. 3) • 

. According to accused's W.D., A.G.o. Fonn No. 66-1 from 27 April 
1942 to 24 February 1944, the manner of perfonnance of his -,vork had been 
three times rated "Superior" and for four other periods had been rated 
"Excellentn (Def. Ex. 4). 

5. After conclusion of the defense's case, Sergeant Beddow and . 
Corporal Annette were recalled by the court for further examination. 
Sergeant Beddow believed he used two different jeeps on the night in question 
both of which were taken while he was absent from them. He had the original 
jeep until the visit to the Eugene Bar was made. He used another jeep he 
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found on the street unattended to transport the group from that bar to the 
James Bar. He left his group at the latter bar to drive to the New Hotel 
on a personal matter. En route he stopped and walked into an alley to re
lieve himself and when he returned to the street-the second jeep was missing 
(R. 82, 83, 85) • During this evening Sergeant Beddow was "heady", sick to 
his stomach and left the party at the James Bar on one occasion to vomit 
(R. 84, 8?). He didn't hear accused charge any person with ha.ving improper 
relations with his wife nor did he see accused accost any civilian outside 
the James Bar. Accused did ask him to summon a civilian to their table at 
the James Bar but, after he carried the message, the civilian walked from 
the-establishment (R. 84, 86). Sergeant Beddow admitted.he had previously 
told the trial judge advocate that the events of the evening were confused 
in his mind (R. 87). 

Corporal Annette testified that the original jeep used that even
ing had no top on it but that there -was a top on the jeep used for trans
portation from the Eugene Bar to the James Bar and admitted he could not 
say they were the same vehicles. At the James Bar he learned the jeep 
was missing (R. 89, 90). He described accused's act of rolling up his 
sleeves as merely the turning back of the cuffs thereof (R. 89). However, 
he testified that he spoke truthfully when he previously told the trial 
judge advocate in his office that the accused and Sergeant Beddow arose from 
their table at the James Bar and rolled up their sleeves as accused pointed 
to a civilian and said in a loud, belligerent tone which shocked the corporal, 
"That man has been fucking my wife" (R. 91, 92). He saw a black sedan in 
front of the James Bar after accused's party had emerged therefrom on the 
heels of tho military police (R. 90, 91). 

6. Under Specification 2 of Charge I, the evidence clearly demon
strates that accused,· after consuming a substantial amount of liquor, ac
costed Mr. Neil Christmas, a British subject, outside a public bar about 
10:30 p.m. on 15 July 1944 and in the presence of other civilians accused 
him of being a "bloody Greek" and spat in his face. Such conduct is 
reprehensible, disgraceful and extremely unbecoming an officer of the Ynited 
States Army. The record of trial sustains the findings of guilty of this 
Charge and Specification. 

Under Specification 1 of Charge II, the evidence demonstrates that 
while at the James Bar and just prior to the commission of his insulting act 
upon J.ir. Christmas accused arose from a table at which he was drinking, rolled 
up the cuffs of his sleeves, pointed to a civilian and charged him with 
having int:bnate relations with accused's wife. He also stated that the 
women present in the bar were of bad character. Although testimony -was 
reluctantly given by some of the witnesses, it is apparent that accused's 
unseemly behavior at this bar attracted the attention of other persons 
present at the time and resulted in the summoning of military police. Ac
cused's conduct was plainly and clearly disorderly, and the record of trial 
fully sustains the findings _of guilty of disorderly conduct under this 
Specification. 
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Under Specification 2 of Charge II the proof is clear that ac
cused drank intoxicating liquor at the James Bar, a public bar in Cairo, 
in the company of two enlisted men l'lho were also similarly engaged. Such 
conduct by accused constitutes a violation of Article of \'far 96 (2 Bull. 
JAG 342, CM 234558). The record of trial sustains the .findings of guilty 
of Specification 2, Charge II. 

Under Specification 3 of Charge II, an examination of the evidence 
reveals that the Government jeep used by accused and his enlisted companions 
for transportation to Cairo, to the Churchill Bar and to the Eugene Bar was 
left unattended while accused, Sergeant Beddow and Corporal Annette drank 
at the latter establishment. They had left the Churchill Bar about 7:30 p.m. 
and had driven to the Eugene Bar located in the same neighborhood~ -They de
parted from the Eugene Bar about s:30 p.m. Meanwhile, about 8:05 p.m., their 
jeep was removed from the street by the military police. To leave this 
vehicle unattended on the streets·of Cairo violated established regulations 
of the Cairo Military District• 

.1.heru i3 no merit to accused's contention that Sergeant Bsddow and 
not he was responsible for the jeep. The vehicle was being driven under 
accused's dfrections and he, the only commissioned officer present, was 
obligated to insure adherence to all regulations in·the operation of it. 
Even if accused bad no knowledge of the regulations prohibiting the parking 
of unattended vehicles, such lack of knowla:l.ge would have afforded no defense. 
It was his duty, before assuming to control the operation of a Government 
vehicle in a r:e,rticular area, to determine the applicable regulations and, 
accordingly, he is charged vii.th knowledge thereof. Ignorance of the regu
lations is no excuse. The record of trial sustains the findings of guilty 
of this Specification. 

?. The accused is 43 years of age and married. He left public school 
at the age of 16 to join the Army. He served in the United States Amy as · 
an enlisted man from January 1918 to January 1923. On 5 April 1942 he was 
connnissioned a captain, Anr:y of the United States, and entered on active duty 
21 April 1942. On 4 June 1943 he was promoted to major. In civilian life 
he conducted thew. H. Lake Detective Bureau in New.York City. 

8. The ·court -was legally constituted and had jurisdiction of the person 
and the offenses. No errors injuriously affecting the subRtantial rights of 
the accused were comnitted during the trial. In the opinion of the Board 
of Review the record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confimation of the sentence. Dis
missal is mandatory upon conviction of a violation of Article of War 95 and 
authorized upon conviction of a violation of Article of War 96. 

, Judge Advocate.~_______________, Judge Advocate. 

/24.b.·tU.¼/f: ,Lh-£..,~ Judge Advocate. 
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SPJGH 
CK 2628~ 1st Ind. 

War Department, J.A.G.o., ~jQa l9U- To the Secretar,y ot War. 

1. Herewith are transmitted tor the action of the President the 
record of trial and the opinion ot the Board of Review in the case ot 
llajor William H. Lake {0,-447869), Corpe ot llilitaey Police• 

. 
2. I concur in the opinion ot the Board of Review that the record 

of trial is le~ sufficient to support the findings of guilt7 and the 
sentence and to .,,arrant coni'innation of the sentence. The accused was 
foUild. guilty of being disorderly in a public place in Cairo, Egypt, of 
piblicly drinking intoxicating liquor with enlisted men, or leaving a 
militaey vehicle unattended. on the streets of Cairo contraey to milltaey 
regulations, and or conduct unbecoming an officer and a gentleman in that 
publlclJr in Cairo he called a British subject a "bloody Greek• and spat 
in his !ace. All o.t' these offenses were committed on 15 July .19l+4,. Two 
months earlier, on 15 May 1944, accused had been convicted b7 general court
martial of being drunk and disorderly in a public place. As approved b7 
the reviewing authorit7 and published in General Court-llartial Orders No. 
25, Headquarters United States Army Forces in the Middle East, 17 June 1944, 
accused was sentenced to be reprimanded and to be· fined $500 for. that of
fense. I recommend that the sentence in the instant case be confirmed, 
but that. the forfeitures be remitted and that the sentence as thua modi
fied be carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form o! Executive action 
designed to carey into effect the recommendation hereinabove made, should 
such action meet with approval. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incle. 
l - Record of trial 
2 - Dtt. ltr. sig. of S/w 
3 - Form ot action. . 

(Sentence coni'irmed but forfeitures remitted. o.c.:u:.o. 672, 22 Dec 1944) 





WAR DEPARTKENT 
Anny.Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 
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SI-'JGK 
CI£ 262836 8 OCT 19'4 

UN IT RD ST ATES ). ARMY GROUND FORCES 
) F.EPL.':i.CID,'.fil!T DEPGr ,NO. .1 

v. ) 
) Trial by G.C.::l., convened at 

Second Lieutenant ROBERT L. ) Fort George G. Meade, Maryland, 
PAR.1!:ELEE (0-1173413), Field ) 29 August 1944. Dismissal, 
Artillery. ~ total forfeitures and five (5) 

years' confinement. Eastern 
Branch, Disciplinary Barracks. 

OPINION of the BO.~D OF REVIEVl 
LYON, HEPBURN and MOYSE, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case of 
the officer named above, and submits this, its opinion, to The Judge Advo
cate General. 

2. The accused was tried upon the following Charge and Specification: 

• CHARGE: Violation of the 58th Article of War. 

Specification: In that Second Lieutenant Robert L. Panneleel Company 
A, 5th Replacement Battalion, 2nd Replacement Regiment \.Inf), 
Anny Ground forces Replacement Depot No 1, did, at Fort George 

· G. Meade, Maryland, on or about 21 July 1944 desert the service 
of the United States by absenting himself without proper leave 
from his organization with intent to shirk important service, 
to wit: transfer to a port of embarkation for overseas ship
ment, and did remain absent in desertion until he surrendered 
himself at Camp Gruber, Oklahoma, on or about 1 August 1944.· 

He pleaded not guilty to, and was found guilty of, ·the Charge and Specifi
cation. No evidence of arry previous conviction was introduced at the trial. 
The accused was sentenced to be diSll!issed the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor for a 
period of five (5) years. The reviewing authority approved the sentence, 
designated the Eastern Branch Disciplinary Barracks~ Greenh~ven, New York, 
as the-place of confinement and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence for the prosecution, briefly summarized, is as fol
lows: 

The accused reported to CompcUV, A, 5th Battalion, 2nd Replacement 
Regiment, AGF Replacanent Depot No. 1, lort George G. Meade, Maryland, as 
a replacement officer, attached unassigned, on 16 July 1944 (R. 6). During 
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the course of an orientation lecture given by him to all officers report,
ing on that date, Captain Thomas J. Robinson, commanding officer of the 
above mentioned organization, infonned them that they were there for proces
sing for overseas shipment. He also informed them that they would be 
shipped on a definite date and at a fixed hour, neither of which was lmo'Wl'l 
to him at the time, and that they would be restricted for a period of 24 
hours immediately preceding shipnent (R. 6). 

On 18 July 1944 Captain Robinson received from Headquarters, AGF 
Replacement Depot No. 1, Fort George G. Meade, Maryland, Special Orders No. 
202, dated 20 July 1944, which relieved all officers and enlisted men named 
in lists attached to m d m2.de a part of the Special Orders from attached un
assigned the organizations indicated, transferred them_ in grade from that 
station, assigned them to Shipment No. GJ - 900 (a) - A, and directed that 
they proceed on or about 22 July 1944 (R. 7). The accused was one of the 
officers named in the "outgoing transport" lists attached to and made a part 
of the foregoing special orders. A duly authenticated extract copy of these 
Specitl Orders, together with a copy of the page from the lists of personnel 
thereby affected upon which accused's name appeared, was introduced in evi
dence without objection (R. 7; Exs. A, B). In addition to the provisions · 
above set .out, the special orders directed that affected personnel use APO 
15491, c/o Postmaster, New York, New York as their mailing address until 
aITival at final destination, appointed "escort persormel" and directed that 

-they take charge of and conduct the mov6!1lent to the Port of Embarkation and 
continue Vii.th it through the port area 11to overseas destination• (Ex. A). 

Upc:n receipt of the above mentioned special orders and lists, Captain 
.Robinson called a fonnation of all officers in the compazv and assembled them 
in the company area bleachers (R. 7). A roll of the officers, including the 
name of accused, was first called and there was a response when accused1s 
name was called (R. 8, 13). Captain Robinson then read to the assembled group 
an instrument designated as "Certificate of Notice of Transfer to Port of iw
barkation", the original of which was introduced in evidence without objection 
and a copy substituted in the record (R. B-9; Elt. C). It bore the heading 
"Company A, 5 Battalion, 2 Replacement Regiment, Arm:, Ground Forces Replace
ment Depot No. 1., Fort George G. lleade., Maryland, Outgoing Transfer List No. 
GJ 900a A, Shipment No. GJ 900a A" and date of 18 July 1944, was designed 
and had additional sheets attached for signatures, was drawn in the first 
person, and was a certificate by each person signing it that he aclmowledged 
he had received mtice that he was on orders for transfer to a Port of Em
barkation for shipment overseas; that he realized that the instrument -was an 
alert_ notice aoo that any unauthorized absence was likely to cause him to miss 

• his shipment,.' even though he should return before the shipment was scheduled 
to leave; that re realized that subsequent unauthorized absence on his pa.rt 
would appear to be desertion for the purpose of avoiding hazardous duty and to 
shirk important service overseas and that as a result he would be tried by 
court-martial for desertion; that he understood the meaning of Article of War 
28 (quoted in the certificate) and that he was familiar with the penalties 
attaching to desertion set out in the certificate. 
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After reading the.foregoing ir.strument to the assembled group, 
Ca;:,tain Rooinson called the roll by platoons and sent the officers to 
nearby tables where they were. given CO)ies of their orders a.nd required 
to sign the "Certificate of Notice of Tr::.nsfer to Port of unbark.:i.tion" 
which had been read to them (R. 8, 9, J.4). The name of accused was signe::d 
on line 91, page 6, of the signature sheets attached to the certificate 
(R. 8). Corpo!"al Cha.rles J. Shutler was processing clerk a.t the fonnation, 
heard the certificate read to the eroup of officers·by Captain P.obinson, 
gave accused a copy of the orcers, and saw him sign his nE.m.e to the cer
tificate (R. 14). Captain Robin.son saw and talked to accused as the group 
was dispersing. The accused had a copy of the orders in his hand at the 
time and talked to him about the shipment (R. 12-lJ). 

In addition to the matters abcve detailed, Capt~in Robinson in
fcm.ed the assembled officers that they were alerted, that the shipment was 
going to leave, and that the ti.ma of dep;.rture, as given to him, would be 
the 21st or 22nd of July 1944 (R. 9). 

~ It was stipulated, and also te_stified by Captain Robinson, that 
~hipment lfo. GJ - 900a-A, including the Excess Officer Company (organi
zation to which accused was assigned), departed from Fort George G. Meade, 
Maryland, an 22 July 1944 at 4:30 a.!11. pursuant to the special orders herein
above mentioned (Special Orders No. 202, Headquarters AGF Replacement Depot 
No. 1, Fort George G. ~eade, Maryland) (R. 9, 15; Ex. E). The accused, 
however,.was not present at the time of departure and did not accompany the 
shipment(~. 9). It had been discovered at roll call on the morning of 21 
July 1944 that he was absent (R. 10). A search of his barracks and the com
pany area was made at that time but he was not found (R. 10). The roll was 
again called and further search made for him on the morning of.22 July 
1944 just before the shipment departed but he still could not be found (R.ll). · 
Another officer "1'13.S substituted in the shipment to fill the vacancy thus 
created by the absence of accused {R. 12, lJi. 

,· 

Captain Robinson did not grant the accused permission to be absent 
from his organization at any time after 20 July 1944 (R. 11). Duly authen
~icated extract copies of the morning report of accused's organization (Co.
4 , 5th En., 2nd Replacanent Regiment AGF Replacement Depot No. 1) for 21 
~uly a)nd 8 Au.,,"1.lSt 1944, were introduced in evidence without objection (R. ll; 
.i!,x. D • Accused was carried as from duty to absent without leave at 7:JO 
a.m. on 21 July 1944 and is shown to have returned to his station on 8 
August. 1944. Th~ "shi:;_:,ping oroers11 (Special Orders 202) provided that their 
effective date, insofar as making changes on morning reports to reflect the 
tdransfers an(,d changes in assignment therein provided, should be the date of 

epe.rture Ex. C). · 

By stipulation, an extract copy of the morning report of Head
quarters, 1881st Service Uriit, Cam.:,:> Gruber, Oklahoma, was identified and 
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admitted to be duly authenticated (R. 15; Ex. F). This extract copy of 
morning report was introduced in evidence without objection as a part of 
Exhibit F and shows that accused reported to that station and was returned 
to military control ·on l August 1944 (R. 15; Ex. F) • 

4. Evidence for the defense: 

ln his opening statement to the court., defense counsel stated that 
the defense did not expect to show., and had no evidence to show that accused 
was not absent without leave from 21 July to l August 1944 (R. 15) • ~fense 
only sought to contest the intent which it is allege_d in the Specification 
attended such absence. 

A written statement made by' Mrs. Ecina Parmelee, mother of the ac
cused, was introduced in evidence by stipulated agreer.ant (R. 19; Def. Ex. 
1). The statanent is substantially as follows: The accused is 25 years 
of age. When he was a baby there was an abnonnality about his scrotum. 
Orm testicle WE.S enlarged and the condition became worse as accused grew 
older. Accused has suffered a broken jaw and nose and had his arm broken 
twice during his career. When examined in August 1941 to determine his 
fitness for service in the A:rmy, he· was discov~red to·have n slight hernia in 
his side and varicose veins. He had been examined in 1939 by Dr. J. W. 
Moore., of Oklahoma. City., Oklahoma, and the latter advised that he be sent 
West. During May, 1941, accused attempted to commit suicide by taking 
poison. During the sme month he was discovered to have an active 
streptococcic affliction in his lungs when examined by Dr. Henry H. Harris, 

•·or Oklahoma City, Oklahoma. The accused has always been of a highly nervous 
temperament and a "very light sleeper11 • He "gets the bluesn. 'When at home 
on leave during August, 1943., accused complained all of the time of head
ache, and fainted twice for no known reason. He still complains of headache 
and'"just fairly eats ~spirin". He "is not well and hasn't been for a long
tim~. -

Havillg had his rights as a witness explained to him., the accused 
elected to testify in his own behalf as a sworn witness {R. -19). He en
listed in the Army on 10 Decembe:r;- 1941 (R.20). He had been previously de
ferred from draft because of peysical defects (R. 31-32). After under-· 
going basic training ldth the Field Artillery at Camp Roberts Cali.f'ornia 
he entered Officer Candidate School, Fort sn1, Oklahoma. Hating been·¢~
missicned a second lieutena.nt en 12 November 1942, for duty with the Field 
Artillery, he was transferred to Camp Gruber, Oklahoma. While at t.his 
latter station he was. operated on for a herm·a (R 20) Th t·f • • e opera ion was 
per ~med on or about 10 January 1943. As a result, accused was in the 
hospital for 46 days and was partially incapacitated for duty for a period
of approximately six months (R. 21). 

- 4 -

https://lieutena.nt


(l6J) 

He entered the Parachute_ vump School at Fort Benning, Georgia, on 
or about 10 May 1944 and completed the six jumps required to quallf;y him 
in that branch of the service by approximately 10 June 1944. ffllen his 
parachute opened during his first jump he experienced severe pain and h11 
left leg was rendered numb. When he reached the ground his left leg was 
"partially paralyzed" and approximately five minutes elapsed before he was 
able to walk en it (R. 21). Upon examination, he discovered a "large swel
ling in the le.rt testicle and a vecy large blood blister, what we call a 
strap _burn, on my lower left groin•. Subsequent jumps aggravated the in-
juries (R. 25). · 

Upon reporting back to his home station, Camp McCall, North Carolina., 
after completion of his training at Fort· Benning, the accuse~ reported t,o 
his battalion surgeon, who had examined him before he (accused) left for 
Fart Benning, and 11 showed him the change that had taken place and how my left 
testicle had swollen" (R. 22). Accused went to the hospital and was given 
heat treatments and kept under observation, the while wearing a heavy- truss 
(R. 22). Becai.use oi his physical condition he was not allowed to make two 
maneuver jumps made by his organization w.l.thin the two weeks after he re-
turned to Camp McCall (R. 22). . 

He was given a PCR physical examination (Form 63 physical.) at Camp 
McCall and certified as physically fit for canbat duty before being sent to 
Fart George G.Meade, Maryland, but he did not infonn the persons making that 
examination of his condition (R. 26) because he wanted to quaJ.i.fy on the · 
examination in order that he could get a leave of absence (R• 27). He knew 
all along that he was not physically quaJ.ified (R. 27). He was to report 
back to Camp McCall after his leave and go before a Reclassi!ication Boa.rd 
for determination or whether he should be transferred out of the paratroops or 
be sent to the hospital.. (The record is not clear as to whether accused had 
gained this impression from some source or whether it was -just a part or his 
own private plans) (R. 22). He did not arrive back at Camp McCall, how-
ever, uni;il the afternoon of 15 July 1944, and was shipped to Fort George G. 
Meade on 16 July 1944, which was a Sunday (R. 22). He was unable to see the 
Reclassif:ication Board or the "medical doctor• before he was shipped, so 
went forward as a 11qualified jumpern (R. 22) •. He. did see his battalion 
surgeon at Camp McCall but only about two hours before departing that station. 
The la!ter, who had just returned from a weekend leave, "wanted to pull• ac
cused off the shipment" and told him h~ had no business going (R. 28). 
Accused replied that he was aware of. that, but that he could no doubt get 
the same medical attention and go before a Reclassification B.oard. at Fort • 
George G. Meade (R. 28). This was his expectation (R• .30). Accused stated 
that he was still bothered "teITibl7" by his physical ccndition when he 
reached Fort George G. Meade (R. 22) and reported the matter to his regi
mentaJ..surgeon (R. 22-2J). '.lhe latter examined him and on 19 July 1944 re-
:rted his fin~gs. The report was not satisfactory to accused, so he requested 

other examination (R. 23). He was thereupon examined by the ACF Depot · 

- 5 -

https://quaJ.i.fy


(164) 

Surgeon (R. 23). The latter's report, which was made lmown to accused on 20 
July' 1944, stated that accused had 11varicocele, moderate 11 and varicose 
veins but left him qualified for shipment overseas (R.23). 

Upcn lea.rni~ the contents of the Depot Surgeon's report, whil3 
net. deciding, that he was not going on the overseas shipment, accused decided 
to go to Camp Gruber, Oklahoma (camp at which he was operated upon), and 
obtain his medical record from there (R. 30). He desired this in order to 
convince the medical authorities at the AGF Depot, :Fort. George G. Meade, 
that he _was operated on for hernia after entering the Anny and that his 
trouble did not arise from causes which had existed all along (R. 24, 30). 
He had been receiving no cooperation from the Depot Surgeon and did not 
assume that he could hims-elf get his record from Camp Gruber by merely send
ing a ,telegraphic request for it (R. 31). .So, notwithstanding he had heard 
Captain Robinson read the "Certificate of Notice of Transfer to Port of F.m.-
barkation" (R. 28) and lmew he was under orders for overseas shipment (R~ . 
22, 23), all as hereinabove set out, accused, nevertheless left his company 
area abcut .5,0o o'clock p.m. on 20 July 1944 and proceeded by bus and train 
to Muskogee, Oklahoma, which is about 20 miles from Ca..--np Gruber (R. 23). 
While there he stayed with relatives of his wife (R. 24). He went to Camp 
Gruber en 24 Ju.:cy- 1944 (R. 24) and again between then and 1 August 1944 
(R. 25) in an effort to get his medical record. He ·accomplished nothing in 
this respect, however (R. 25), because the surgeon who operated upon him 
had been transferred (R. 24) and the only person connected with the records 
whom he got to see on either trip was an enlisted file clerk (R. 24, 25). 

Accused called the Provost Marshal at Camp Gruber, Oklahoma on 
29 July 1944, received instructions from him with reference to surre~der
ing himself, and actually reported to him on 1 August 1944 (R. 29). He had 
no intention of deserting the military service when he left his organiza
tion (R. 29-JO) • He merely intended to get his medical record from Camp 
Gruber, hoping that it would aid him in being relieved from the painful 
ordeal of jumping. Accused is able to do other types of service in the 
Field Artillery and is willing to go overseas and perform such types (R. 30). 

. Accus·ed testified that the stipulated testimony of his mother, 
mcluding both s~a~ements of fact and her conclusions, is true (R. 1.33). 
H~s attempted s~1.c1de in ~, 1941 resulted fran the fact that he had been 
divorced from his first wife in April, 1941 and was "torn up and nervous• 

. (Rdi.3in2)• (RHe furt) her testified that he has taken a lot of sedatives and nerve me c e • 32 • 

~eutenant Colonel Al~ P. Parker, MC, ·Regional Hospital Fort 
~eo~r;iGd !:fe, Marylt11;d, having. been called by the defense as a'witness 

es e he, in his professional capacity, examined accused on 
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25 August 1944 (R. 16). He found that accused has a "moderate varicocele 
on the left and varicose veins en the left lower extremity, to a moderate 
degree" (R. 15) and a nonnal left inguinal hernia scar but no evidence of 
a present hernia en either the left or right (R. 18). Based on his ob
jective examination, he was of the opinion that accused was qualified for 
general duty under the provisions of MR-19 (R. 19). Accused gave a 
history of his case which was in substan_tial accord with his testimony 
as hereinabove set out (R. 16, 18). Varicocele can cause pain, and there· 
is "no way to determine that his statements (accused's claims of pain) 
are not correct from a subjective standpoint" (R. 17). 

5. The Specification, laid under Article of War 58, alleges that, 
on or about 21 July 1944., the e.ccused deserted the service of the United 
States 11by absenting himself without proper leave from his organization 
with intent to shirk important service, to wit: transfer to a port of em
barkation for oversea.s shipnent 11 • The gravamen of the offense charged 
is absence without leave "with intent to shirk important service• (AW 28). 
Embarkation for foreign duty or duty beyond the continental limits of the 
United States, or transfers or movements directly related to immediate 
embarkation for foreign duty have been consistently re~ognized in the 
opinions of the Board of Review as constituting "important service• within 
the purview of Article of War 28, CM 151672, ~ (Dig. Ops. JAG, 19J2-40, 

sec. J85), CM 224805, Conlon (Bull. JAG., October 1942, P• 272). The 
legal sufficiency of the Specification was not questioned at the trial, 
nor does it appear that a valid legal objection could have been urged to 
it. The facts averred were sufficient to put the accused upon notice th3.t 
the "important service" which he was charged with intend:ing to shirk was 
embarkation for foreign duty or at least a transfer and mcvement directly 
related to embarkation for foreign duty, vmich is all that is required. 

That accused was absent from his organization without proper leave 
fran 21 July to l August 1944, is conclusively established by the uncon
troverted evidence of record and was admitted by both himself and his 
counsel at the trial. The only question requiring discussion, therefore, 
is whether at or dur:ing the time he so absented himself, the accused en
tertained the specific intent and was actuated by the motive alleged in 
the Specification. As to this, the evidence of record is of a nature to 
preclude any reasonable doubt that he· did entertain such intent and was 
actuated by such motive. 

. The accused made no contention that he was not under orders for 
immediate shipnent overseas or that he was unaware of that fact or of the 
probable date of departure at the time he absented himself from his or
ganization without leave. Nor was he :in a position to make either of these 
~ontentions with any hope of success. He was sent to AGF Depot No. 1., 
ort George G. Meade, Maryland, as an overseas replacement officer. 



(166) -

" Immedie.tely u.pon arrj_val th,2re he vras advised by the cormnanding officer of 
the organization to which he was attached unass:i.gned that he was there for 
processing for overseas shipment and that the shipment was really going to 
te made. Two days later, on 18 July 19W+, he was ap9rised of the fact 
that orders had been issued assigning him to a definite shipment, thP..t he 
was alerted, and that the cate fixed for shipment was the 21st or 22nd of 
July 19WJ_. He heard ree.d and was required to sign a certificate acknowledging 
notice of his shipping orders end his alerted status. This certificate 
quoted the pertinent portions of Article cf ·,'iar 28 anc:l gave full warning of 
the probable consequences of thereafter going absent without leave. Accused 
also received a copy of the special orders transferring him to the over-
seas shipment. These orders directed him to proceed on or about 22 July 
:1944. He could not have been under ari.y misapprehension as to hi_s final 
destinati◊n becauEe, beside the infonnation given him by his command-
ing officer and the certificate of notice which was read to him, the orders 
themselves expressly directed escort personnel therein appointed to con-
tinue with the shipment through the Port of Embarkation Area to its "over
seas L.estil".ation". That accused desired to avoid going overseas with the 
shipment to which he was assigned a"'1c1. which he knew was about to depart is 
fully evidenced by his insistence at Fort George G. JEeade that he was physi
cally disqualified and the persistence with which he· endeavored to obtain 
medica1 sup?ort for his contention. When his Regimental Surgeon failed to 
certify him as disquPJ.ified for shipment, he immediately requested and was 
given another examination by the Depot Surgeon. When the latter likewise 
failed to certify him as disqualified ruid accused could nc- longer hope to 
be relieved from shipment by virtue of his physical condition, he imrr.ediately 

·absented himself without lea.ve. Accused testified that upon learning the 
nature of the Depot Surgeon's report on 20 July 1944, he resolved to go to 
Camp Gruber, Oklahoma., for the purpose of securing his.medical record from 
there, and that he actually departed Fort Meade at about 5:00 o'clock p.m. 
of that dP...y. The Bc.ard. of Review is at liberty to take judicial notice of 
the distance from Fort George G. Meade, .Maryland, to Camp Gruber., Oklahoma 

· and it is ruch that accused could not have reasonably expected to make ' 
the trip by the mode of travel employed and return before 22 July 1944, 
-which was the date ~pon which the shipment was scheduled to and did actually 
depart Fort Meade. Nor does accused contend that he had·any such expecta
tion or inte~tion at the time ~e le~t F~rt Meade. He went to Muskogee, 
Oklahoma, an.a there remained with his wifets relatives for several days 
after another officer had 'been substituted in his stead in the shipment and 
the shipment had departed according to schedule before surrendering him
self to military authority• The only reasonable inference to be drawn from 
the evidence of record is that accused both anticipated that the shipment 
would and intended that it should depart 1'dthout him during his unauthor
ized_ absence. Notwithstanding he testified as a witness in his own behalf 
he did not deey that this was his true state of mind. Nor did ha, either ' 
by his 01il1. testimoey or by other evidence adduced bring forward arr:, fact 
or matter which would operate as a legal defense to the off~e charged. 
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Even had it been true that he was not physically qualified for field 
· duty, such fact would not be a legal defense for his misconduct as re
flected by the record. The evidence is legally sufficient to support the 
rm.dings. 

6. War Department records disclose that this of':f'icer 1s 2S ;years of 
age. He is a high school graduate md attended a Junior College for one 
year. He was a bookkeeper in private life. He enlisted in the service 
on 10 December 1941 and was assigned fer training with the Field J.rtiller,y. 
On !, January 1942 he made application for transfer to the Medical Corps, 
representing that, as a believer of the Seventh Day Adventist faith, ·he 
was a conscientious objector to combatant service and had enlisted upon 
the understanding that he would be assigned to the Medical Corps. This 
application for transfer was approved by the Secretary of War, effective 
upon completion by accused of basic training, but before the transfer had 
been effected, accused, un:ier datf:i of 28 F'ebruary 1942, made a written 
rGquest, signed and sworn to by him and forwarded through channels, that 
the P.pplication be considered as withdrawn and that all remarks in his 
service or other military records with reference to being a conscientious 
objector be expunged. Thereafter upon his application he was admitted to 
a Field Artillery Officer Carrlidate School. He was graduated frcm this 
school and commissioned a second lieutenant, Arrrq of the United States, on 
lJ November 1942. He entered upon.active duty the same date. He was con
victed by general ccurt-martial on ll January 1943 for two of':f'eruses com
mitted on 4 Decanber 1942, one, of being drunk in public 'While in uniform, 
the ether, of using abusive and defa.ma.tor,y language in addressing a non
commissioned officer of the military police. The record of trial in the 
instant case reflects that accused is married. 

7•. The court was legally constituted and had jurisdiction of the 
person and of the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of Re
view is of the opinion that the record of triai is legally sufficient to 
support the findings and sentence and to warrant confirmation oi the sen
tence. Difiwissa.l is authorized upon conviction of a vio~tion of Article 
'1f .War 58. 

, Judge Advocate• 
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1st Ind. 

War Department, J.A.G.o., 1\J\A - To the Secretary of War.19- OCT~ 
l. Herewith transmitted for the aotion of the President are the reoord 

of trial and the opinion of the Board of Review in the case of Seoond Lieu-
tenant Robert L. Parmelee (0-1173413), Field Artillery. 

2. · I oonour in the opinion of the Board of Review that the reoord of 
trial is legally sufficient to support the findings and sentenoe and to 
warrant oonfirmation of the sentenoe. I reoommend that the sentence be 
confirmed and carried into exeoution, and that tho Eastern Branch, United 
States Disciplinary Barraoks, Greenhaven, New York, be designated as the 
place of confinement. 

3. Careful consideration has been given to the letter of the Honor
able Mike 11onroney, Member of Congress, Oklahoma, as well as to the letters 
of Mrs. Edna Parmelee, mother of the accused, addres.sed to ¥JI'. :Monroney and 
to the Comnanding General, Arm:/ Ground Forces Depot No. 1, Fort George G. 
Meade, Maryland, respectively. Consideration has also been given to letter 
from the mother of the accused addressed to The Judge Advocate General in
closing a statement from H. W. Harris, M.D. These letters are forwarded 
with the record of trial. 

4. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the above recommendation should such action 

· meet with approval. 

. 1t'ron c •. cramer, 
Major General, 

The· Judge Advocate General. 
6 Inola. 

Inol.l-Reoord of trial. 
Inol.2-Drft. of ltr. for 

sig. Seo. of War. 
Inol.3-Form of Ex:. action. 
Inol.4-Ltr. fr. Hon.Mike Monroney 

w/inol. 
Inol.5-Ltr. fr. Staff JA,AGF Repl. 

Depot No. 1, w/inols. 
Inol.6-Ltr. fr. Mrs. Parmelee, 

w/inols. 

'(Sentence confirmed. o.c.:u.o. 638, Z7 Nov 1944) 
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WAR DEPART:MEN? 
Arrey Service Forcea 

In the O:t'fioe ot The Judge .A.dvoca.te General 
Waahington, D. c. {169) 

SPJGK 
CM 262919 

-8 SfPl~ 
... 

UNITED STATES ) ESPIRITU SANTO ISLA.ND COMMA.ND 
) 

v. ) Trie.l by G.C.M., convened a.t Head
quarter• Es~iritu Santo Island 

Priva.te OTTO WRIGHT ~ Command, o/o Postmaster, Sa.n Fran
{36300208), 3385th Quarter- ) cisco, California, 22 August 1944. 
lllaster Truck Compa.ny, 57th ) Dishonorable discharge and con:t'ine• 
Quartermaster Battalion {M).) ment for thirty {30) years. 

) Disciplinary Barraclca. 

REVlffl by the BOARD OF REVID'i 
LYON, WYSE and SO:NENFIELD, Judge .Advocates. 

l. The Board of Review has examined the record of trial in the oue 
of the soldier named above. 

2. The accuaed was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 64th Article of Yiar. 

Specifioationa In that Private Otto Wright, (Then Technician 5th 
Urade), 3385th Quartermaster Truck Company, 57th Quartermaster 
Batta.lion, lk>bile, did, at APO 708, on or about·August 4, 1944, 
strike Second Lieutenant Rudolph P. Teniple, 3386th Quartermaster 
Truok Company, 57th Quartermaster Batta.lion, Mobile, his·superior 
officer, who was then in the execution of his office, on the hand 
with a piece of coral. 

CHA.EGE Ila Violation of the 63rd Article of War. 

·Specifioationa In that Private Otto Wright, • • • did, at APO 
708, on or about August 4, 1944, behave himself with disrespect 
toward Second Lieutenant Rudolph P. Temple, 3386th Quartermaster 
Truck Company, 57th Quartermaster Ba.ttalion,':Mobile, his superior 
officer, by saying to him "Don't you fuck with me," or words 
to that effect. 

CHARGB III• Violation of the 96th Article of War. 

Specification& ·1n that Private otto Wright,••• having received 
a. la.wtul. order from Second Lieutenant Rudolph P. Temple, 3386th 
Quarterma.tter Truck Company, 57th Quartermaster Battalion, Mobile 
to give hi• name and identify hims elf, the said Second Lie\,\tenant 
Temple being in the· execution of his offioe, did, at .A.PO 708, on 
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or about August 4, 1944, fail to obey the sa:me. 

He pleaded not guilty to and was found guilty of all charges and specifi
cations. He was sentenced to be dishonorably.discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for thirty (30) years. The reviewing authority approved the 
sentence, designated.the United States Disciplinary ~arracks, Fort Leaven
worth, Kanaaa, as the place of confinement and fonvarded the record of trial 
for action under Article of War 5<r}. 

· 3. The Board of Review, after a careful consideration of the record 
of trial, adopts in substance as a part of this review the summa.ry of the 
evidence and discussion in the review of the record of trial by the Staff 
Judge Advocate, which is substantially as follows a 

.For the Prosecution. 

Second Lieutenant. Rudolph P. Temple, 3386th Quartermaster Truck Company, 
57th Quartermaster Truck Battalion, was on duty·in charge of trucks on Pier 
'tf4, Alhena Landing, on the evening and morning 3 and 4 August, 1944, re
spectively (R. 6,7,10). His tour of duty continued until six in the morning 
(R. 9). He "secured" his trucks at about 23a45 hours, 3 August 1944, and 

was proceeding through the Navy Warehouse Area between Piers 4 and 5 when 
he noticed a truck coming behind him. A little later on the truck passed 
·him in the "15 mile zone" at an excessive rate of speed, with its lights 
turned off. The.lieutenant overtook the truck, stopped it and questioned 
the driver about his speed and running without li€;hta. '.!he driver and the 
passengers in the truck got out. Privates Clarence Martin, John L. 
1:i.ddleton, and the accused, Wright, were amongst the passengers (R. 6 ). 
At Pallikula Dock, while the lieutenant was investigating the speeding in
cident and the three soldier passengers, someone smashed the spot light, 
slashed the seat and deflated the tires on the lieutenant's jeep (R. 6). 
The lieutenant asked one of the soldiers what acc.used's name •as, whereupon 
accused c8.llle up to Within two inches of the lieutenant and said, ":r.zy- name 
is .ifright. What are you going to do about it?n~ The lieutenant ordered 
the ·accused to follow him, to which accused replied, nr am not going to 
follow anybody." (R.8). There was .a flood light at the entrance of the 
dock and three main lights at the entranoe of the warehouse. There was 
sufficient light for accused to observe that the lieutenant was an officer 
(R. 8). · Accused did not follow the lieutenant but started off down the 
dock. The accused was under the influence of liquor at the time (R. 6). 
The incidents here referred to occurred about 2400 hours, 3 August 1944 
(R. 6,10). The lieutenant left Pallikula Dock in a comwmd oar to get 
a. repair truck for his.jeep and .as he was passing the Surrunda 'Bay Ware
house he noticed a group of men, two Qf which he recognized as Privates 
Iti.ddle~on and u.rtin. He stopped his cara got out and proceeded toward the 
group; .. · ·AS he advanced toward the group he saw accused sitting down at the 
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entrance of the warehoi.se. The accused had a green aviator's cap on and 
when he saw the lieutenant coming he crouched by the rocks and pulled the 
cap down. The lieutenant was in regulation uniform including his rank 
and organization insignia. He walked up to accused and said. "What is 
your name?". A.ccused did not answer (R. 7.13). The lieutenant then said. 
"Sta.nd up when you talk to an officer"• a.nd "What is your nam~. soldier?" 
(R.7). The accused did not answer (R. 7.13). Accused thereupon got · 
up, "got a rock11 (R. 7) a.bout one foot in diameter (R. 8.12). "lifted 
it over his head and threw it". The lieutenant put one hand in front 
of his (the lieutenant's) face and was struck by the coral rook. The ac
cused then bent over to procure another rock (R. 7). The second rock 
obtained by accused was smaller than the first one. being some four inches 
in diameter (R. lS ). Hhile accused was procuring the second rook the 
lieutenant ordered Private W~ddleton to get the Sergeant of the Guard. 
but as the private did not respond to the order the lieutenant left to 
get the guard (R. 8). Accused did not hit the lieutenant with the s eoond 
rock (R. 13). The accused at the time of throwing the first rook or im
mediately thereafter said to the lieutenant. "Don't fuck with me" or words 
to that effect (R. 10,13). At the time accused threw the rock which hit 
the lieutenant they were approximately an arm's length a.part from ea.oh 
other (R. 8,12). The accused, in the opinion of Lieutenant Temple, was 
drunk (R. 9). rae accused and the lieutenant are members of the same 
battalion (R. 8). Private !Jiddleton who wa.s with accused since 1730 
hours in the afternoon of 3 August 1944 and was present at the time of 
the alleged assa.ult, was of the opinion that al though a.ocused had been 
drinking he was not drunk (R. 13,14). 

4. For the Defense. 

Accused. after having his rights as a. witl;iess explained to him, elected 
to :make an unsworn statement through his defense counsel which was in sub
stance as follows: 

On the night df August 3-4, 1944, when the inoidents relating to these 
charges and specifications were alleged to have taken place, the accused 

_was in.his oompa.ny's day room. He got off duty at six o'clock - 1800 -
and after chow he was in the company day room drinking. He drank beer 
and he also drank gin a.nd brandy. He had most of two quarts of the ha.rd 
liquor. Some time before 2300 the Officer of the Day closed the day room 
and the accused went to bed. Accused did not remember ever being at 
Pa.llikula landing or near the ration warehouses during that evening and 
he knows nothing of the charges preferred against him. 

Captain William John Watheus, Quartermaster Corps, 3385th Qua.rte~ster 
Truck Company, 57th Quartermaster Truck Battalion. was sworn as a witness 
and testified that Private :Middleton's reputation for truth and veracity 
was not good and that he would not believe him under oath {R. 18). 
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5. AJJ to the Specification, Charge I. 

The accused is charged with striking his superior officer, who was 
then in the execution of his office, on the hand with a rock. The three 
basic elements of the offense area (a) that the accused struck a certain 
officer as alleged, (b) that svch officer was the accused's superior officer, 
(c) that such superior officer was in the execution of his duty. 

The evidence clearly shows that the accused struck Second Lieutene.nt 
Rudolph P. Temple, with a piece of coral rook some twelve inches in di&• 
meter. It is true that the evidence does not clearly establish just where 
the rock struck the officer as the lieutenant states~ 11 '.l'hat ho got up and 
got a rock and lifted it over his head and threw it". 111 put my hand in 
front of my face a.nd got hit by the coral 11 

• (R. 7) According to the testimony 
of Private 1~ddleton, the accused hit the lieutenant ,vith the first rook 
on the foot (R. 11). It is immaterial as to where the officer was struck. 
The evidence is clear that the lieutenant was struck with a rock which ·was 
thrown by accused (R. 7,12 ). The element of the offense consisting; of the 
strikinr; is established without question. The words "on the hand" are 
merely descriptive of the strikinG and the particular portion of the body 
struck in consummation of the assault adds nothing to the grav9.lllen of the 
offense charged. It cannot be said that the accused was misled in his 
defense by the descriptive words, "on the hand 11 • The court was justified 
in its conclusion that the officer was hit on the hand. 

The fact that the lieutenant is accused's superior officer is clearly 
established by the evidence. 

That the lieutenant was then in the execution of his office is es
tablished by the e~dence. The lieutenant was on duty aa officer in charge 
of trucks on Pier +,4,·Alhena Landing, on the evening and morning of 3 and 
4 August, respectively, and continued on duty until six in the morning (R. 
6,7,9,10). Yihile proceeding through the Navy warehouse area he observed 
a truck coming behind him which later overtook and passed him at an excessive 
rate of speed. It was his duty to stop the vehicle if possible a.nd obtain 
the name of the driver. There were three soldier passengers in the truck, 
two of which, at least._ had been drinking. ilhile investigating the speed 
and the passenger members of the truck at Pallikula Dock, the accused did 
not give the lieutenant an opportunity to make full inquiry as to his presence 
in the truck, etc., but left the dock in a defiant manner. The lieutenant 
on the way to get a repair truck observed some of the same members of the 
group in front of Surrunda Bay 1Tarehouse and stopped to further investigate 
the incidents before referred to. The offenses charged were then committed 
by the accused. In asking accused his name he was in the performance of his 
duty as an officer. It was his duty to obtain such information as might be 
immediately obtainable as to the incidents which had so recently taken place. 
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There appears to be no doubt that the o.ccused knew that the lieutenant 
was his superior officer. The officer -vrn.s at ~11 times durin6 which he 
had close contact with the accused in r0gulo.tion uniform on which he ·:m.s 
wearing his ra..vik and organization insic;nia.. The accused had corae in con
ta-::t ·;;:i th tli.e officer twice before in the eve:-1inb, first when he stoppod 
th:; sveedinc vchi'.!le, and second at Pallikula Dock, where the li0utcn.~_:1t 

vras investii;c.ting the speedin;; incid.ent and the vandalism to his car. In 
the latter inciient the acoased walk:cd up to ·.vi thin two inches of the 
o:'ficer and directed certain remarks to him. Further, the accused, upon 
soeini:; the ofl:icer approachins him at; the Surrunda Bay -.'iarehouse, crouched 
and pulled his cap down, obviously to a void detection by the oi'ficer. If 
there could he.ve been any doubt in accused's mind as to whether the lieu
tenant vms his superior officer it shouli have been erased ,·,hen the 
lieutenant said to him, 11 3ta.nd u:;i when you talk to an officer" (R. 7). 
It also appears thn.t the lieutenant and the accused are members of the 
same battalion (R. 8 ). 

'That the striking was inte,:.tio;1al and not accidental is very evidAnt 
fro~n the manner and method of the assault. ThB obscene wor0.s of the ac
cused spoken at the time of the assault or imJ,:ediatel:,• thereafter are cl<0arly 
indicati.-e of the accused's attitude and intent. 

I 

Jh.e evidence as to accused's conc.i tion ir. regard to sobriety is not 
in han,ofly, w:lich ma;)' be d1Je in part to different interpretations by tho 
wi tn-:osses as to the. me a.nine of the word drunk. The lieutenant states tl:.at 
accused was drunk (~;_. 9). ~Private :iJ_,,-;dleton, who had boen with the accusBd 
since 1730 honrs iri_ the afternoon said accused was not dru."lk at the time 
(R. 13,14). ·mere is little doubt from the evidence taken as a w:iolc that 
accused v;as sufficiently in control of his faculties to lrnow, and did know, 
that the lieutena.'1.t was his sur,erior officer and in sufficient control of 
his f~culties to carrJ into execution his intent to assault the officer 
(Ci..: l~TO 774 (1943) ). lithough a srecific intent is not an element of the 
offense c;1ar1::ed, the act must be inte.1tio~1.al and not accidental (:;inthrop 's 
I.llitary Law~ o: PrecedenGs, Reprint 1920, P• 569). The evidence clearly 
sha,vs that the act of striking the lieutenant was intentional and not acci
dental. 

}~ to the Specification, Charge II. 

1.I'he evidt:?nce fully supports the specification and the charge. 1i,,ae 
la.n6ua.6e used is, ir. itself, disrespectful. The ciz:cur.istances under v,hicn 
i t,·as used clearly indicate that sa.11.e was intended to be disrespectful. 

11.s to the Specific3.tion, Charge III • 

.i.nc evidE:nce shows that the lieu~enant ordered the accused to state 
his na.7',e and the accused did not respond. The lieutenant agein ordered the 
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accused to state his n8.llle by saying, "What is your name, soldier?" (R. 7). 
The accused did not answer (R. 7,13), but responded by procuring a coral 
rock with which he struck the lieutenant. ' 

It is true that the order was given in question form, but nevertheless 
it -was personally directed to t.~e aocusad, its meaning olear, the compliance 
required immediate, and its nature mandatory. The form is immaterial pro
vided the substance amounts to a ma.ndate (i'fi.nthrop's lli.lite.ry Le.w & Precedents, 
1920 Reprint, P• 574) (~M, 1928, par. 134(b), P• 149). 

lhe accused, by wq of unsv1orn statement through his counsel states 
__ that he got off duty at 1800 hours on the night of 3 August and a,fter ohow 

time he wa.s in the company day room drinking. He drank "mos_t of two quarts 
of ha.rd liquor" e.nd some time before 2300 the Officer of the Day olosed 
the d9¥ room and he went to bed. He cannot remember being at Pa.llikula. 
landing or near the ra.t1on warehouse during the evening and stated that he 
lcnows nothing of the ch&rgea. 

'.!.'he court was entitled to give such weight to the unsworn statement 
as it sa.w fit. 

6. The Charge Sheet •hows that the e.couae4 is 27-6/12 year• ot age. 
He wu induoted in the military aerri.ce 20 October 1941. 

1. '.lhe court wu legally constituted and had jurisdiction of the 
per•on and the offenaea. No errors injuriously affecting the substantial 
-rights ot the accused were oommitted during the tria.l. . In the opinion 
of the Boe.rd of ReTiew the record ot trial is let;ally s\ll'fioient to 
eupport the t'i.ndinge ot·guilty and the sentence. . . ,. 

_Judge Mvooate• 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Jucige Advocate General 
Washington,D.C. 
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SPJGH 15 SEP 194~ 
CM 263054 

UNITED STATES ) FIRST AIR FCRCE 
) 

v. ) Trial by G.C.M., convened at 
) Langley Field, Virginia, 17 

Corporal MOFRIS GLAzm ) August 1944. Dishonorable 
(32303128), Section D, ) discharge and conf:inement 
lllth Army Air Forces ) for three (3) years. Eastern 
Base Unit, AJ:my' Air Base, ) Branch, Disciplinary Barracks. 
Langley Field, Virginia. ) 

HOLDING by the BOARD CF REVIEW 
DRIVER, LOTI'ERHCS and 0 1CONNOR, Judge Advocates. 

1. The record of tr:l.al in the case of the soldier named above has been 
aamined by the Board of Review. 

2. '!he accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that Corporal Morris Glazer, Section D, 111th 
Amy Air Forces Base Unit, did, at langley Field, Virginia, on 
or about 10 January 1944, feloniously take, steal, and carry 
awa:y one Royce Incabloc wrist watch, value about $59 .50, the 
proi::erty of Private First Class Alvin J. Richard. 

Specification 2: In that Corporal Morris Glazer, Section D, 111th 
Army Air Forces Base Unit, did, at Langley Field, Virginia, on 
or about 3 May 1944, feloniously take, steal and carry away one 
Ylyler Incaflex wrist watch, value about $59.50, the property of 
Corporal Carl H •. Daye • . 

Specification 3: In that Corporal Morris Glazer, Section D, 111th 
Army Air Forces Base Unit, did, at Langley Field, Virginia, on 
or about 14 Juzy 1944, feloniously take, steal and carry away 
$7 .50, lawful money of the United States, property of E.C. Kraft. 

CHARGE Ila Violation of the 96th Article of War. 

Specification: In that Corporal Morris Glazer, Section D, lllth Army 
Air Forces Base Unit, did, at Langley Field, Virginia, on or 
about 14 July 1944, while acting as organiz11,tion mail clerk, 



(1?6) 
wrongfully and unlawfully take from the mail and open a 
letter addressed to Private Eugene F. Gettler, Jr., Section 
D, Building llA, Langley Field, Virginia, and a letter ad
dressed to Private George J. Harris, Section D, Building llA, 
Langley Field, Virginia. ' 

The accused pleaded not guilty to and was found guilty of all· Charges and 
Specifications. He was sentenced to dishonorable discharge, total forfeit
ures and confinement at hard labor for five years. The reviewing authority 
approved only so much of the findings of guilty of Specifications l and 2, 
Charge I, as involved findings of guilty of tne_Specifications excepting 
therefrom the figures "$59.50" and substituting· therefor the figures 
n$35.oon, approved the sentence but reduced the period of confinement to 
3 years, and designated the Eastern Branch, United States Disciplinary Bar
racks, Greenhaven, New York, as the place of confinement. The record of 
trial was forwarded for action under Article of War 5o½. 

3. The evidence is legally sufficient to support the findings of guilty 
of Charge I and of Specification 3 thereunder and of Charge II and of the 
Specification thereunder arrl legally sufficient to support the sentence. The 
only question requiring consideration is the sufficiency of the evidence to 
sustain the findings of guilty of Specifications 1 and 2, Charge Ia 

4. The evidence for the prosecution in pertinent part shows that on 
14 July 1944 the accused was a mail orderly in Section D, 111th Arr:rry Air 
Forces Base Unit, Langley Field, Virginia (R. 1, 17); that on that day dur
ing the course of an investigation into a series of losses in the mail, as a 
result of mich the accused was foun:l to be in possession of marked money 
placed in "test" letters by a post office inspector, the wall locker of the 
accused was opened and two watches were found therein (R. 9), one (Pros. Ex.z) inclosed in an envelope (Pros. Ex. 5) addressed to "Corp. Carl H. Daye" 
and the ct.lier (Pros. Ex. 4) with the name of Alvin Richard and his serial 
number and org~ization written on the strap (R. 35-36). The envelope 
(Pros• Ex. 5) had typed on it, on one side, the following: "Corp. Carl H. 
Daye, Section 'G', 111th AAF. Base Unit, Langley Field, Va. G. W. Wuler, 
C.O.D., 6.5011 and on the other: "Rogers & Co., 5 N. Illinois St., 
Indianapolis, Ind., No. 4134, Name - Daye. Please return in this envelope". 
Prosecution Exhibit 4 was not inclosed in anything (R. 13). The wall locker 
in mich the watches were found was ,ml.ocked by the accused at the direction 
of his commanding officer and the search was made in his presence (R. 8, 34). 
The watches were taken to the office of Major Harry L. Barton, post 
provost marshal, where they were subsequently- identified by- Daye and 
Richard (R. 36). 

Private First Class Alvin J. Richard testified that he 1ras a 
member of Section G, Aney- Air Forces Base Unit, Langley Field, Virginia 
(R. 38); that the watch (Pros. Ex:. 4) bearing his name -serial number and 
organization en the band was his; that the last time h~ saw it was 28 
December -when he left· it with a jeweler in New Orleans to be repaired; 
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that the watch was to be mailed to him at Langley Field but he never got 
it ½ack; and that he did not see it again until it was shown to him by 
the provost marshal 11 approximately a month azc 11 (R. 39). 

Corporal Carl H. Daye testified that he was a member of Section E, 
111th Army Air Forc'3s Base Unit, Langley Field, Virginia, had been stationed 
at Langley Field since 4 April and befortJ that had been at Boca Raton, 
Florida; that the watch marked in evidence as Prosecution's· Eichibit 5 was 
his watch; that in the first part of 11.arch he sent the watch from Boca Raton 
to Rogers & Co., Indianapolis, Indiana, to be repair,,d; that :when he was 
transfeITed to Langley Field, abottt 10 April, he wrote to Rogers·& Co. and 
gave them his new address; and that he did not get his watch back and never 
saw it again until it wa~ shown to him in lfiajor Barton's office (R. 42-43). 

5. The accused having been advised by the court as to his rights as a 
witnass elected to make an unsworn state!'lent in vlhich he stated in substance 
that he had from time to time bought a nU!J1ber of watches; that he n'3ver stole 
the watches a"ld 1tnever questioned the thought that they Tiere stolen11 

; that 
if they were stolen he would not have kept therr, in his i7all locker for a 
number of months !mowing that any week or month there mit;ht be a shC":r-down 
inspection (R. 60-61). 

6. The competent. evidence establishes that on 14 Jilly 1944 two wrist 
watches were found in the locked wall-locker of the accused, a mail orderly 
in Section D, 111th Amy Air Forces Base Unit, Langley Field, Virginia; that 
one of the watches was the property of Corporal Carl H. Daye, Section E, 
111th Army Air Forces Base Unit,and the other the property of Private 
First Class Alvin Richard, of Section G. Private Richard had left his watch 
for repair with a jeweler in New Orleans on 28 December 1943 and had not 
seen it thereafter until after it was found in accused's locker on 14 July 
1944. Corporal Daye had nailed his watch from Boca Raton, Florida, in 
the first part of March to Rogers & Co., Indianapolis, Indiana, for repair 
and had not seen it thereafter until after it was found in accused's locker. 
The question presented for determination is whether the mere possession of 
the missing property under the above recited circumstances raises an in
ference that the accused stole it. The Hanual for Courts-Martial states 
that: 

"Proof that a person was in possession of recently stolen 
property, if not satisfactorily explained, may raise a presumption 
that such person stole it" (MCM, 1928, par. 112~) 

The difficulty which stands :in the way of the application of this 
general principle to the instant case is, first, tha:t there is no proof that th~ 
watches were stolen and, second, that the watches are unaccounted for, in 
one insta.~ce, for a period of about six months and, in the other, for a 
period of about four months. While possession of recently stolen property may 
be sufficient to raise an inference that it was stolen by the possessor, it 
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does not dispense vd.th the necessity for proof that the property was in 
fact stolen. Proof of possession by an accused of property alleged to have 
been stolen,. without evidence t.llat such property was in fact stolen, is 
not sufficient to support a ccnviction of larceny (Dig.Op. JAG 1912-40, 
sec. 451 (37); CM 149546 (1921)). There is no competent evidence in this 
case that either of the watches was stolen. This is a fatal deficiency in 
proof (Underhill, Criminal Evidence, sec. 468). 

Another oojection to the application of the above stated pre-
sumption to this case, is the lapse of time between the presumed loss or 
theft of the articles and their discovery, which in .one instance may have 
been as much as six months and in the other possibly four months. The 
possession upon v.hich the "inference" or 11presumption11 is predicated must be 
recent. While the tenn is incapable of exact definition and depends on the 
circumstances of each particular case, it is clear that under the circum
stances of this case it cannot be said that the possession by the accused of 
the missing property was sufficiently close to the time of its loss to sup
port an inference that the possessor was also the person who misappropriated it 
in the first instance. 

"In determining this question the particular period of time 
involved is an important element to be considered but it is not 
the only ore. The circumstances and character of the goods, 
their salability, and whether they are cumbersome or easily port
able, are also among the factors to be considered. Ordinarily, 
however, the weieht of such evidence will be stronger or weaker 
in proportion to the period intervening between the taking and 
the finding in the possession of the defendant, and while such 
evidence is a circumstance tending to criminate the accused, even 
though considerable time has elapsed, it may be rendered of no 
weight whatever by the lapse of sufficient time as to make it not 
improbable that the goods may have been stolen by another and 
passed to the accused1•. 32 Am. Jr. 1054. 

It is, therefore, the opinion of the Board of Review that the evidence pre
sented is legally insufficient to support the findings of guilty of Speci
fications 1 and 2, Charge I. 

7. For the reasons above stated the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of Specifica
tions 1 and 2, Charge I; legally sufficient to support the findings of guilty 
of all other Specifications and Charges and legally sufficient to support the 
sentence. 

, Judge Advocate• 
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.1st Ind. 
16 SEP 1944 

war Department, J.A.G.o., - To the Command; ng General, 
First Air Force, Mitchel Field, New York. 

1. In the case of Corporal Morris Glazer (32303128), Sect.ion D, lllth 
A:m:f Air FoICes Base Unit, Jrrrry Air Base, Ie~ley Field, Virginia, attention 
is invited to the foregoing holding of the Board of Review that the record 
of trial is legal.;cy insufficient. to support the findings of guilty of Spec:1.
fications 1 and 2, Charge I, legally sufficient to support the findings of 
guilty of all other Specifications and the Charges and legally su£ficient to 
support the sentence, which holding is hereby approved. For the reasons 
therein stated it is recommended that the findings of guilty of Specifica
tions l and 2, Charge I, be disapproved. Thereupon, under the provisions of 
Article of War 5o½, you will have authority to order the execution of the 
sentence. 

2. When copies of the published order in this case are fonrarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place the 
file number of the record in brackets at the end of the published order, as 
follo11B1 

(cY 263054). 
Q ..._ 

Myron C. Cramer, 
Maj or General, 

The Judge Advocate General. 

l Incl. 
Record of trial. 
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WAR DEPARTMENT 
Army Service Forces 

In th~ Office of The Judge Advocate General 
Washington, D. c. 

) 3 NOV 1944SPJGN ) 
CM 263()80 ) SIXTH SERVICE COMMAND 

· ARMY SERVICE FORCES 
'UNITED STATES ~ 

) Trial by G. C. M., convened at 
v. ) Fort Custer, Michigan, 21-23 July

) 1944. Dismis$al, total forfeitures, 
Second Lieutenant THF.ODORE ) and confinement for ten (10) years. 
P. WARREN (0-1309454), Corps ) 

. of Military Police. ) 
) 

OPINION of the BOAPJ) OF REVIE'W 
LIPSCOHB, 0 1 CONNOR and GOLDEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that, Second Lieutenant Theodore P. 
Warren, Corps of Military Police, Provost Marshal 
General's Replacement Pool, Fort Custer, Michigan, 
did, at Fort Custer, Michigan, on or about 2 July 
1944, with intent to commit a felony, viz, rape, 
commit an assault upon Genevieve Verdayne, by will
fully and feloniously dragging the said Genevieve 
Verdayne from an automobile, striking her on the 
face and body with his fists, forcibly throwing her 
upon the ground, and forcibly tearing her clothing 
frcm her person. 

CHARGE II: Violation of the 95th Article of War. 

Specification l: In that Second Lieutenant Theodore P. 
Warren, Corps of Military Police, Provost Marshal 
General's Replacement Pool, Fort Custer, Michigan, 
was, at Fort Custer, Hichigan, on or about 2 July 
1944, drunk and disorderly in camp. 
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Specification 2: In that Second Lieutenant Theodore P. 
Warren, Corps of ¥..ilitary Police, Provost Marshal 
General's Repla.cement Pool, Fort Custer, Michigan, 
did, at Fort Custer, Michigan, on or about 2 July 
1944, behave in a disrespectful manner toward 
Private First Class Walter Oleshko, 1621st Military 
Police Detachment, a Military Policeman, in the exe
cution of his duty, by refusing to state his name, 
rank., and serial number., by refusing to exhibit his 
Officer's Identification Card, and by refusine to ac
company said Private First Class Walter Oleshko to the 
Orderly Room of the :Military Police Detachment. 

Specification 3: In that Second Lieutena..."1t. Theodore P. 
Vlarren, Corps of Military Police, Provost Marshal 
General's Replacement Pool, Fort Custer., Michigan., 
did, at Fort Custer, Michigan, on or about 2 July 
1944, behave in a disrespectful manner toward Ser
geant James L. Vanhoose, 1621st Military Police De
tachment, a Military Policeman, in the execution of 
his duty, by refusing to state his name and by con
temptuously refusing to accompany the said Sergeant 
James L. Vanhoose to the Post Military Police Head
quarters. 

Specification 4: In that Second Lieutenant Theodore P. 
Warren, Corps of Military Police, Provost Marshal 
General's Replacement Pool, Fort Custer, Michigan, 
having received a lawful order from Major Paul n. 
Smith, Corps of NJ.litary Police, Post Provost Marshal., 
Fort Custer, Michigan, to remain in the Orderly Room 
of the Milita.ry Police Detachment, Fort Custer, 
Michigan, the said Major Paul H. Smith being in the 
execution of his office, did, at Fort Custer, Michigan, 
on or about 2 July 1%4, fail to obey the same. 

CHARGE III: Violation of the 63rd Article of War. 

Specification: In that Second Lieutenant Theodore P. 
Warren, Corps ·of Military Police, Provost Marshal 
General's Replacement Pool, Fort Custer, Michigan, 
did, at Fort Custer, ?rrl.chigan, on or about 2 July 
1944, behave himself with disrespect toward Major 
Paul H. Smith, Corps of Military Police, Post Pr<>
vost :Marshal, Fort Custer, Michigan, his superior of
ficer, by arguing disrespectfully with him, while he, 
the said Major Paul H. Smith, was conducting an of
ficial investigation, and by then and there saying 
to him in a disrespectful and insolent manner, 11I 
do not give a damn what you are, 11 and "Military 
Policemen are a lot of sons-of-bitches, 11 or words 
to that effect.· 
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CHARGE IV: Violation of the 64th f..rticle of War. 
(Finding of Not Guilty). 

Specification: (Finding of Not Guilty). 

The accused pleaded not guilty to all Charges and Specifications and was 
found not guilty of the Specification of Charge IV and Charge IV, not 
guilty of Charge II "but guilty of violations of the 96th Article of War", 
guilty of the Specification of Charge I 11 e.."<:cept the words 'and body, 111 

guilty of the Specification of Charge III "except the words 'I do not give 
a damn who you are,' and 'Military Policemen are a lot of"', and guilty 
of all other Charges and Specifications. · He was sentenced to be dismissed 
the -service, to forfeit all pay arid allowances due or to become due, and 
to be confined at hard labor, at such place as the revieviing authority might 
direct, for ten years. The reviewing authority approved the sentence and 
foniarded the record of trial for action under l1rticle of War 48. 

3. The evidence for the prosecution shows that the accused met lliss 
Genevieve Verdayne, a young woman of tarnished reputation and tawdry back
ground, at the Officers' Club, Fort Custer, Michigan, on Saturday night, 
24 June 1944 (R. 13, ~, 92-102). Although only twenty-two years of age 
she had already had frequent encounters with the law in its criminal as
pects. In Long Beach, California, in November of 1939, she had been 11a!'
rested for vagrancy and sentenced to 180 days of which 150 were suspended" 
(R. 100). During December of 1942, while clad only in a robe and nightgown, 
she had been apprehended in the company of a 11flyer 11 in hsr hotel room in 
Battle Creek, Michigan (R. 98). She was tried on a charge of disorderly con
duct and given the alternative of paying a fine of $500.00 or spending 
"forty-five days in jail" (R. 97). On 7 January 1943 she was sentenced at 
Chicago, Illinois, to confinement for sixty days for "uttering and passing 
checks" (R. 99). Several months later on 24 September 1943 she was placed 
on probation for one year upon conviction of a violation of the National 
Stolen Property Act (R. 101). When she became acquainted -with the accused, 
she was still on probation (R. 102). 

/ Although her residence at the time was in Battle Creek, 11:ichigan, 
where her "people ffia9} lived • • • about seventeen, ninetee..11 years", she 
worked in Grand Rapids, Michigan, for the Jewel Tea Company (R. 12, 92). 
Part of her duties consisted of driving a panel truck which she described 
as a "semi-carrying sedan". It was colored cream, maroon, and black and 
bore the name of her employer (R. lS.:.19, 124, 145, 165-166, 181, 205, 224). 
It had only one true seat but in addition it had a "built-up platform" 
which could serve the purpose of an extra seat (R. 19) • · 
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Miss Verdayne went to the Officers' Club on 24 June 1944 ac
canpanied only by a "girl friend". She had been a frequent visitor in 
the past and had dated "three or four" officers. - According to her, 11We 
went steady together until they left the post" (R. 92). In the course 
of the evening the accused danced ,~ith her, unsµccessf 1tl.ly tried to kiss 
her, and arranged to go swimming with her the foJ.lov1ing day (R. 87-88). 
The engagement was 1:;,roken because she unexpectedly "had company from 
Chicago" (R. 88). He telephoned again on lfonday, 26 June 1944, and she 
agreed to meet him Tuesday or Wednesday at a gas filling station in 
Battle Creek at which her car was being serviced (R. 88). 

The appointment was kept, but not as originally made, for in
stead of going to the place which she had designated she "came out to the 
post" (R. 103). After spending the early evening drinking beer at a 
"girl friend' s 11 house, Miss Verdayne drove the accused in the Jewel Tea 
Company truck to his barracks (R. 89-90, 102)•. They did not part immedi
ately, but talked for a while. \'lhen she finally left him, it was 1:00 
or 1:30 a.m. (R. 90, 104). Th13 following Thursday they "had a date to go 
swimming11 (R. 90). She 11picked him up" at tne gas ·station and drove to 
Eagle Lake, where ~hey remained until the beach closed at 9:00 p.m. (R. 90-
91, 102-103). Upon dressing they proceeded to the camp, parked near the . 
Officers' Club, obtained six bottles of beer, and drank them. in the car 
(R. 91). Between midnight and 1:00 .:..m. she again 11took him to his bar
racks11 a."ld went home herself (R. 91, 107). She did not have intercourse 
with him on either this or their first 11date 11 (R. 87). 

They arranged to see one another for the third time at the Offi
cers' Club on Saturday night, 1 July 1944 (R. 13, 63). She arrived in the 
Jewel Tea Company t~ck at about 9:00 p.m. (R. 13, 63). She was late but 
she had earlier called the accused and informed him that she would be de
layed. His comment had been, "You better hurry up because you have to 
catch up with me" (R. 26). After having had him paged, she finally lo-
cated him in one of.the telephone booths (R. 63-64). They went into the back 
room of the officers' lounge, joineJ. two other lieutenants and their wives 
at a table, and commenced drinking (R. 14, 17, 64). The other two lieu
tenants had a bottle of whiskey before them, and the accused brought a fifth 
of his own which he opened after seating himself (R. 16-17). He prepared a 
mixed drink for himself in a large beer glass. One quarter of the contents, 
equivalent to two ordinary shots, consisted of whiskey (R. 15). This potent 
libation and at least one and perhaps two more like it were consumed by him 
during the next two hours (R. 16). :V.iss Verdayne also had some whiskey 
and in addition some beer (R. 14). 

At about 11:00 or 11:30 p.m. she and the accused left the Offi
cers• Club (R. 18, 64). She wanted "to go home early", and the accused 
accompanied her because "it was the right thing for him to do" and because 
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he wanted a ride to his barracks (R. 18, 64-65). Vlhen they entered the car, 
she took the wheel and he seated himself on the 'built-up platform" beside her 
(R. 19, 65). Sometime after she conmenced driving, he expressed a desire 11to 
see a friend" at the station hospital located "at the end of Harmonia Road" 

(R. 21-22, 66). Since she ws.s willing to convey him there; they he.lted at his 
barracks shortly before midnight only long enough for him to assume her place 
behind the wheel and for her to move over to the "built-up platform" (R. 20-
21, 66). This exchange was made "at her request because she feared that at 
that hour of the night" she might 11be stopped for driving a civilian car on 
the post" (R. 66-67). 

Although the station hospital was "straight down" Harmonia Road, the 
accused followed that highr:ay only as far as an intersection at which a sign 
had been placed reading 11Vehides prohibited with th~ exception of Army vehicles" 
(R. 22-23). At this point he turned left on a gravel road, drove in the new di
rection for one hundred to three hundred yards, again turned, this time to the 
right, and proceeded for about two hundred yards down an "improvised trail 11 

and "into a little hollow 11 (R. 23, 26-28, 68). As he veered to the left, she 
inquired "why he was going there" (R. 23, 28, 68). His reply was she had been 
"looking at another man in the club" and he ''was going to teach her a lesson" 
(R. 24, 28-29, 68; Pros. Ex. 11). In her opinion he was then "under the in
fluence of liquor". The sole basis for this belief at the moment was his 
tem!:)er (R. ?.4-25). 

The car was brought to a stop by him under a tree (R. 27). It was 
after midaj..ght and very dark; all around the terrain was "rough" (R. Z1, 50, 
72, 75). moving in front of her, he opened the door to her right and descended 
to the ground (R. 69). Once outside, he grasped her clothing at the bottom of 
the 11V formed by the neck of her dress, over her breast" and began pulling her 
out of the car (R. 29, 69). She resisted, and the weight of her body coupled 
with several vigorous tugs by him resulted in all of her clothes being torn 
down to the waist. Seizing her skirt, he "ripped several times" more until she 
was completely nude, except for her stockings and shoes and her blouse which re
mained partly on her (R. 29-30, 32-41, 69-70, 72, 112; Pros. Eocs. 1-10). Even 
her stockings did not re..'tin undamaged, for they were torn from her garter belt 
(R. 30, 40). All of the articles rent from her body lay strewn in the car aYJ.d 
on the running board (R. 70). 

Having pulled her out of the car, he struck her with his fist or 
open hand on the right side of the jaw and knocked her to the ground (R. 31-
32, 43, 71, 74, 111). Dropping down on top ·of her, he "forced his attentions" 
on her (R. 42, 72). She ''struggled and thrashed" around and pushed against his 
chest in an attempt "to keep him away" and to prevent him from .his "inserting 
himself" (R. 46, 73-74). This was the sum total of her resistance. She did 
not bite, kick, or use her fists. Only "half a scream" was uttered by her, and 
she "knew it wouldn't do ••• any good" (R. 45-46, 73). Such opposition as she 
did offer was ineffectual. He inserted his penis and had sexual intercourse with 
her (R. 41, 45). 
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Upon completion of the act he rose to his feet. When she tried to 
follow suit and ng-;,t to one knee, 11 he struck her to the ground again (R. 43, 
4h~47, 74). He "started" to kick her or to step on her stomach but she 
".rolled free." For the second time she attempted to stand, and for the second 
time she was forced dovm. By this time she was feeling weak (R. 43, 74). 
Every time thereafter that she sought to regain her feet she was pushed back 
to the earth (R. 47, 75). He cursed her and told her that she had "better 
stay there" (R., 47). 

After half an hour had passed he again got on top of her and had 
sexual intercourse with her (R. 47-48, 75). She struggled only "a small bit", 
for she was "worn out and tired" and "too weak after the first one" (R. 76) •. 
This time, when he was done, he pennitted her to put on her skirt and jacket 
(R. 48, 77, 79). She was very cold, for the temperature was low (R. 48). 
Meanwhile he had begun drinking out of the fifth of whiskey which he had brought 
with him from the Officers' Club(~. 49, 77-78). He "rambled" in his talk, 
11 staggered around· in the sand, 11 and was obviously drunk (R. 49). Being still 
"too \~eak to ••• run or walk," she made no effort to evade or elude hlJU (R. 78). 
She had entered the car to dress, and he soon joined her (R. 49, 51, 78-79). 

- He resumed his drinking and his cursing, but she did not pay much attention 
to what he said. Her thoughts were ex.elusively on how 11 to get out of there and 
a way to get out of there" (R. 51, 77, 79). She had one 11 shot 11 herself', hoping 
that "it would give ffieiJ strength" (R. 51, 78). A few times she evidenced a 
desire to leave the car for some purpose, but he stopped her by twisting her 
arm (R. 51). Throughout the period that they were seated together she 11kept 
pounding in his brain" that they "had to get out before anybody saw" the.n 
(R. 49-50). 

Her words made no impression upon him. After the lapse of only a few 
minutes, he attempted a third act of sexual intercourse on the "built-up plat
form". Although she did not resist, he "couldn't force connection" because of 
his intoxication (R. 52, 78-81). She explained her failure to offer any oppo
sition as follows: 

"I kept pounding at him that we better go back, it would 
be embarrassing for anybody to see pie in that condition. I 
knew that was my only salvation, the way of getting out of 
there in one piece. If he knew I was going to turn him in he 
probably would have killed me, or broken my jaw, or worse" 
(R. 52-53). 

Realizing that he was temporarily incapable of sexual intercourse, he 
at last desisted. She continued urging him to leave ''before it was daylight so 
no one would see ffieiJ clothes in that condition" (R. 81). At dawn he took the 
wheel in response to her pleading and began to retrace the route along which 
they had come (R. 53, 81). They had driven only a short distance along the 
gravel road toward the Harmonia highway when they were halted by Private First 

• Class Oleshko and Private Julius A. Smolinski of the Military Police who hap
pened to be returning in a reconnaisance car from the Station Hospit;l (R. 53, 
82, 122, 124-125, 141). 
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Oleshko asked the accused "-why he was parked there ••and told him. 
that there was a post order that he was not allowed to be parked on a road 
like that at 4:00 in the .morning" (R. 53, 125., 146). The accused repliei 
that he "didn't see where there was anything wrong with it 11 (R. 125). To 
a query as to who the owner of the car was he made no answer (R. 126). He 
-was ordered to move along but he did nothing to comply (R. 126., 146). Upon 
being asked for his name., rank., and serial number., he said 11I won't give 
it to you" (R. 53, 82., 126). His AGO identification card was then demanded, 
and he refused to produce it {R. 126, 146, 158). 

Miss Verda.yne had remained silent during most of this interroga
tion., for the accused had ordered her not to 11open your mouth., n and she 11did 
not want another sock in the jaw" (R. 83). Now, exasperated by his obstinacy., 
she e:uaim:ed., 11Haven't you caused me enough trouble?" (R. 53-54, 83, 1Z7, 147). 
Oleshko inquired as to her identity. To this question the accused answered. 
that she was his wife (R. 54., 82., 127). 

Upon being asked to follow Oleshko to the orderly room., he stated 
that he "wouldn't come" (R. 126). Oleshko decided that 11the only thing ffiiJ 
could do" was to obtain the license number of the Jewel Tea Company truck. 
As he walked to the rear of the vehicle with that purpose in mind and began 
writing on a pad., the accused suddenly 11pulled away" (R. 55., 83, 127-128., 
146). The two military policemen immediately followed in their reconnaisance 
car all the way to the accused's barracks (R. 55, 83, 12.8, 136, 148). The 
Jewel Tea Company truck throughout the short journey was ''weaving from side 
to side" (R. 129., 148). After a pause of about a minute Oleshko and Smolinski 
continued to the orderly room to 11get the Officer of the Day" (R. 55, 84., 130, 
150). During their absence the accused told Miss Verdayne to "get off the post" 
and helped himself to another drink. Becoming violently ill, he opened the 
door of the car, 11lurched out, staggered to the rear, and vomited" (R. 55, 84). 

The Desk Sergeant at the orderly room.., upon receiving the report of 
the incident., sent Smolinski and Sergeant.James L. Vanhoose back to the bal"
racks (R. 151, 154, 165). The accused was still beside the Jeviel Tea Company 
truck when the military police car arrived (R. 84). Vanhoose saluted him and 
inquired whether he was the officer who "refused to give the MP his name or 
to follow him to the orderly rocc.11 (R. 166). The accused said that he was., 
again declined to identify himself or show his AOO card, and later added in 
a sarcastic tone of voice that he would not follow Vanhoose either (R. 55-56., 
85., 151-152., 166., 174). Sergeant Vanhoose thereupon declared that he would 
have to detain the accused until the Officer of the Day arrived (R. 153., 166). 
To this assertion the accused replied that he would not be detained, that he 
was going to his barracks, and that, if he was wanted., he would be in Room 
Zl. IIaving delivered these words., he went inside the building (R. 56, 86., 
167). 
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Upon his withdrawal from the scene Miss Verdayne complained to 
the military policooien that she had been raped (R. 56, 86, 169-170). As 
she narrated the events of the monrl.ng, her hair was "ail mussed up," her 
badly tom dress 'W!l.S above her knees, a jacket and ''what appeared to be a 
part, of her dress" 'l'lere around her breasts and over her shoulders, her 
stockings were rolled do·,m, and she was bare from the middle of her chest 
to her abdomen (R. 151, 168, 184, 208, 216). One of the military police
men immediately "radioed back" to the Provost Marshal's office (R. 86). 
The accused in the meantime was. making several trips in and out of the 
barracks. On each occasion he directed Miss Verdayt?.e 11to go 11 (R. 56, 87). 
"Once he called ffie£7 a damn fool for not leaving" (R. 87). 

About 4:30 a.m. Major Paul H. Smith, the Post Provost Marshal,and 
First Lieutenant Levin M. Price, the Officer of the Day, arrived a.t the bar
racks (R. 56,130,153, 170, 180, 205). The accused, upon being asked for 
his AOO card by Major Smith, reluctantly surrendered it (R. 57, 182). When 
interrogated concerning the presence of o. woman on the post at that hour, 
the accus3d explained that 11My girl is driving me home. 11 One of the mili
tary police approached Major Smith and informed him that, "This girl said 
she was raped. 11 Miss Verdayne personally confirmed this report (R. 169-
170, 182). When the ·accused heard it, he "gave a short laugh" (R. 183). 
Major Smith promptly directed that they all proceed to the militar-J police 

· orderly rool!l where he proposed to conduct an investigation ( R. 170, 183, 
218). This order was complied with by all who were present. The accused 
made the trip in the Officer of the Day's staff car and Miss Verdayne, 
accompanied by a military policeman, drove the distance in the Jewel Tea 
Company's truck (R. 57, 183, 220). 

Upon entering the orderly room Major Smith told the accused to 
11 sit down" and advised him that "I have to investigate this preliminary 
investigation. Have a chair, and I will be with you as soon as I get 
this woman's statement" {R. 184,185,193) •.-After supplying himself with 
a pencil and a pad of pe.per, the Major 1"1ent outside to summon Miss Verdayne 
who was still in the truck. When he observed that her "clothes were in 
raes" and that she was "very much disheveled, 11 he decided that it would be 
desirable to have her stay in the vehicle (R. 184, 194). He accordingly 
handed her the pencil and pad and instructed her to prepare a statement 
describing "just what happened that evening" {R. 194). 

Shortly after she had begun to write the accused emerged from 
the orderly room and inquired "What is going on?" and 11Vfuat is it all 
about? 11 {R. 186, 195). 11.ajor Smith replied that as soon as he "found out" 
he "would l~t him know" but repeated that an investigation was being made 
(R. 186, 194). ·Since Miss Verdayne strenuously objected to the presence 
of the accused, contending that she could not write while hA was about, the 
Major ordered him to 11 Go back into the orderly room and I will come to you 
when I finish with this witness". Rather reluctantly, the accused turned, 
walked a short distance toward the orderly room and then retraced his steps 
(R. 186, 195). Again he asked •rtlhat is it all about?" llajor Smith repeated 
his order and finally obtained obedience (R. 186, 195) •. 
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The accused emerged a second time from the barracks. Since Miss 
Verdayne was still writing her statement, he was· ordered to return to the . 
orderly room and two military policemen were instructed to escort him. 110ne 
got on each side of him" and led him in (R. 136, 155, 187, 196-197). Before 
long, but after the completion of the st.ate.ment, he came out for the third 
time. Major Smith responded by giving him a "direct order" to go back to 
the orderly room and to remain there or, in the alternative, to be placed 
in arrest. After insisting that only the Post Commander could arrest him, 
the accused corr.plied but soon started out a fourth time and failed to :reach 
the outside only because of the intervention of the men asci.gned to gtt9.rd 
him (R. l?l-172, 187, 188, 196). · 

V.'hen the statement was finished and llajor Smith had taken the 
pad from lass Verdayne, the accused, while looking in the direction of 
J,:ajor Smith and one of the milita.ry police, was heard to exclaim 11Sons-of
bitches11 (R. 188, 225). Ll.eutenant Price was then ordered to remove the 
accused to his barracks under arrest (d. 211, 221). After undertaking 
this mission and while en route, Lieutenant Price received a radio call 
instructbg h:in to conve;y the accused to the Station Hospital instead for 
a blood test (R. 212-213). This message was heard by the accused (R. 212). 
l{e apparently offered no objection to being driven to the Hospital, but 
once there he refused to subr.it to an examination (R. 213, 228, 243). His 
"manner was very argwnentative c.nd belligerent" (R. 243). 

JJiss Verdo.yne, who had also been conveyed to the Hospital, _per
mitted an examination of her entire body to be made. The findings were 
in pertinent part as follows: 

"Small bruises on the front portion of the right 
shoulder, and bruises on the left knee. These were fresh 
bruises. There were several old bruises on the side of the 
left tlu eh. The color of th'3se bruises was different, and 
that is my reason for stating that they were of different 
ages. The upper legs and buttocks were rather dirty, and 
there was acne, mild acn~ irritation over those parts. 

11It was difficult to say whether it was fresh or 
old ffer!.7 but re~ently, as if she .had been on the ground, 
and some :particles of ground VJere on those spots. They were 
fairly well ground into the skin; they were not loose. 

* * ·l'~ * -I:· ·l:· 
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11ffhi} hymen was perforate. The amount of vaginal 

secretion ••• was very small, perhaps even less than 
normal, and from two portions of the vagina material /yias 
taken? which ffia!!.7 placed on a microscopic slide and sent 
to the laboratory. Those two portions were just inside 
the opening, and then the second smear from the cervex, 
the opening of the womb at the upper portion of the 
vagina. 

**** 
"These were examined for the riresence of spermatozoa, 

and for the presence of gonococci, neither of which were 
found. There were no other bacteria nor epithelia cells 
or leukecites than would be normally present in any vaginal 
secretion" (R. 244-245, 276). 

No bruises were discovered on Miss Verdayne 1 s jaw, nor did she complain of 
any soreness there (R. 247, 249). A sample of her blood contained.93 milli
grams cf alcohol per mill (R. 268, 274). This indicated that she had been 
drinking but was not intoxicated (R. Z75). 

~·;ith respect to the absence of any evidence of injury to her jaw 
Captain Robert A. Frisch of the Medical Corps testified that "occasionally 
a mark will not be ver-f evident until several other hours, until there has 
been time for the blood to leave the skin and discolor." Since the examina
tion occurred at about 5:30 a.m. and the first blow had been struck shortly 
after midnight, a bruise should in 11all probability" but "not necessarily" 
have been present (R. 248). 

All of the clothing worn by lliss Verdayne to the Hospital were 
turned over to First Lieutenant William Dienstein of the llilitary Police 
for investigation. A slip which had been found between 5:00 and 6:00 a.m. 
at the scene of the assault, along with parts of a brassier, a shoe 
buckle, a lady's hairpin, and a lieutenant's hat, was also delivered 
to him (R. 230-241). Applic~tion of the 11benzedine test" showed the 
presence of blood on the blouse, skirt, and slip (rr. 259). Under the 
ultra-violet light "suspicious stains" were revealed, but their nature 
could not be detennined (R. 260, 266). Upon, however, being subjected to 
the 11Florence Test" by Hajor Joseph M. Looney of the Medical Corps those 
on the skirt were analyzed as se.men (R. 271). 

From the moment of his initial contact -,~ith Oles.hko and Smolinski 
and throughout the ensuing events the accused was "arrogant," 11 sneery", "dis-
respectful, 11 "heated, 11 11talkative, 11 11argumentative, 11 and "belligerent"• 
(R. 188-189, 201, 210, 243). Captain frisch of the Hedical Corps con sidered 
him to be "under the influence of liquor, but not really drunk." This view 
was based on the following diagnosis: 
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11He was·well coordinated; his movements were not 
purposeless. His speech also was coordinated. He knew 'Where 
he was. He knew what was going on about him. But his manner 
was very argumentative and belligerent, more than one would nor
mally expect at that time, and his manner to enlisted men and 
the other officers there was :not what one would expect if he 
were not under the influence of alcohol" (R. 243-244). 

Sergeant Vanhoose was of the same opinion as Captain Frisch (R. 173-174). 
Major Smith believed that the accused "had been drinking, but {<lid noiJ be
lieve he had so much liquor that he did not know what he was doing" (R. 188-
189). Sergeant Charles H. Thomas of the Military Police thought that the ac
cused 11had been drinking. There was an odor of alcohol on his breath., 
his speech was sl0,11 11 (R. 227). Ole shko and Smolinski were convinced that 
the accused was drur.k: (R. 24-26., 49, 129-130, 149). 

4. The accused, after being apprised of his.rights relative to testify
ing or remaining silent, took the stand on his own behalf. He related the 
history of Dis relationship with Miss Verdayne in minute detail and, while 
confirming her chronology and her account of such events as lacked legal sig
nificance, differed radically from her· version of vital facts direcUy affect
ing the gravamen of the charges against him. At their initial meeting at the 
Officers I Club on 21. Ju.'1.e 1944 he had in the course of the evening ld.ssed her 
11a few times" with no resistance on her part (R. 289, 343-344). On their first 
date the following Monday, after visiting her "girl friend's" house and 
stopping briefly at the Officers I Club and finding it closed, they had parked 
in front of his barracks (R. 292-293, 338). According to him, · 

11we were mald.ng love. I was kissing her, playing with her 
breasts, playing with her thighs., and just generally., what we call 
pitching woo. An:d after some time I suggested that I was getting 
warm, and also suggested that we go some place where we coUl.d do 
something about it. She said, 'Where will we go?' I said., 1I 
don't know. We will find some place. Just drive out Harmonia 
Road. We will turn off some side road. 111 (R. 294). 

This suggestion being favorably received by Miss Verdayne., they 
drove to the spot which she had described while on the stand for the prose
cution as the scene of the assault on 2 July 1941+ (R. 294-295). She "took the 
cushions out of the car, the cushions I was sitting on., and laid them side 
by side £on the platforiiii' beside the driver's seat" (R. 295). Having thus 
improvised a couch she 111.aid down" upon it., after removing 11her pants" and 

_had sexual intercotll'se with him. When they were done., she requested him to 
hand her a box of Kleenex and., upon his turning it over to her, she "dis
appeared from view" for a few minutes, After she had returned and they had 
talked for a while., she conveyed him to his barracks (R. 297). 
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Whe!l they left Eagle Lake on the following Wednesday night, she of 
her own accord drove to their former rendezvous and some distance beyond 
(R. 299-301, 346). They indulged in their second act of intercourse and at 
its conclusion she again used some Kleenex 11 to wipe herself out" (R. 302-
30.3). They proceeded to the Officers' Club,· purchased same beer, and "made 

some love" (R. 3.3). Shortly after U:i.ss Verdayne expressed a desire to 
"whack" him again (R. 304). They made their second trip of the evening to 
their trysting place and fulfilled their purpose. As before she cleansed 
herself with Kleenex (R. 305). A long conversation followed,.a part of 
which was SUllllll2.ri.zed by the accused as follows: 

11She also told me that her mother was planning on going 
to Florid.a in the v~ry near future, and that she was going to ask 
her mother if she would let her have the house so that we would have 
some place to go. She exacted a pro~ise from me that I would not 
have sexual intercow;-se with anybody else during the time I was 
going with her. She· said that she was not promiscuous, and while 
she liked her loving she wanted to feel safe that I was not chippy
ing cut on her. She did not want a chbJlce to get anything. She did 
not :want to take the risk, take a cha.nee ·or getting anything" (R. ))6). 

Before meeting him on Saturday night, 1 July 1944, she called him on 
the telephone and, amon.; other things, said to him: 111 got to see you tonight. 
I have sor.iething very important to tell you. 11 (R. 309). Later at the Officers' 
Club she reminded him that 11I got something important to tell you" and urged 
that they 11go some place where we can be alonen (R. .31.3). In cor.i.pliance with her 
wishes they made their fourth excursion to their rendezvous. After the truck 
had cone to a. stop, he "finally asked her what was all this big nevis. 11 She 
placed her head down on her hands which viere resting on the wheel and. said, 
110h, you are go:·.ng to hate me when I tell you this. 11 After pressing her un
succo:1ssfully for an explanation, he remarked, 11Hhat are you trying to do? Are 
you trying to tell me you got a dose of clap? 11 Her answer was 11Yes. I was 
examined by my doctor t.oday. He tells me I got gonorrhea" (R • .317, 355, .378). 

He lost his temper and called her a "dirty chippy". Reaching over, 
he "grabbed the front of her dress and gave her a yank towards",himself 
(R. 318-356). He "felt her clothes tear. 11 \'Tith his ouen hand he "sort of 
half hit and half .shoved her against the sicl.e of the c~r. 11 She remonstrated 
with him, saying, 111 wouldn I t have done it if I had known," .and after a while, 
realizing that he had been "unreasonable, 11 he began to "cool down." He apolo
gized and placing his head against hers said, 11Let' s forget it. 11 This was 
his prologue to some more love making, f0r he felt that "the hann had been 
done" (R • .318-319). After the usual kissing and "necking, 11 they lay down on 
the grass and he.d sexual intercourse (R. 319-320, .358). Theych.:>se the ground 
because she "had complained previously that" her position on the improvised 
couch "was awkward and hurt her back" (R. 376). Once again she used the 
Kleenex (R. .321). They did not engage in further sexual intercourse that 
morning, but they would have done so had he "been able to get an erection" 
(R. 320-321, 359-360). 
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On their return trip he stopped at the intersection of Longman Road 

and Harmonia Road because he noticed that he had forgotten his hat. At that 
moment he observed the tail light of the car in which Oleshko and Smolinski 
were riding (R. 322). Oleshko, upon approaching the Jewel Tea Colilpany truck., 
did not identify himself as a military policeman, nor did he, ever tell the ac
cused to move on (R. 323-324). Despite the requests of Oleshko and later those 
of Sergeant Vanhoose, the accused refused to give his name or serial number( 
show his AOO card, or drive to the military police orderly room (R. 324-325). 
His reason was that 11I know of nothing that authorizes military policemen to 
order an officer to accompany them, order an officer to go any place, or to 
de::iand their identification" (R. 367). 

When Uiss Verdayne was writing her statement, he "could not stand" 
the "suspense of waiting" (R. 329, 379-380). He had been told to remain in the 
orderly room three times, but he had been curious and 11t}iought ffiiJ was entitled 
to know 11 what was occuring. He had believed that "they were putting Miss 
Verdayne on the spot" (R. 371). At the ho$)ital he had refused to have a blood 
test made because "after the treatment ffi2.I had received ffiiJ- wasn't in a mood 
to cooperate •• •" (R. 333, 376-377). On Sunday, 2 July 1944, he had been 
examined for gonorrhea (R. 335). Neither then nor at the trial did he have the 
disease (R. 377). He was not i'aniiliar with the post regulations and, since 
the highway crossed Camp Custer, he did not 11£ind it unusual £or a commercial 
vehicle to be on the reservation at 4:00 a.rn. 11 (R. 350-355). Miss Verdayne' s 
clothes had been pulled by him only once. Her garter belt had not been touched, 
and she wore no step-ins or panties. While he had torn her other clothes, they-~ 
were not reduced·to the tattered condition in which they were offered in evi
dence (R. 320, 356, 372, 382). He had slapped her only once (R. 356). At no 
time had he ever threatened her (R. 372). He had never stated that she was 
his ·wife (R. 381). Although he had been drinld.ng on the night of 1-2 July 1944, 
he was not drunk (R. 365, 369-370). -

Major Leo W. Smith was recalled as a witness for the defense. He 
stated that he had visited the area in which the accused and Miss Verdayne had 
had sexual relations and had found four or five pieces of Kleenex (R. 391). A 
reotion to exclude his testimony was sustained. 

5. Miss Verdayne called on rebuttal as a witness for the prosecution de
nied that she had kissed the accused on the night of 24 June 1944, that she had 
ever had sexual intercourse with him prior to 2 July 1944, or that she was on 1 
July 1944 infected with gonorrhea (R. 394). She had never willin3ly had sexual 
relations with him (R. 397). . 

6. The Specification of Charge I alleges that the accused did, 11 on or 
about 2 July 1944, with intent to conllllit a felony, viz, rape, commit an as
sault upon Genevieve Verdayne, ·by willfully and feloniously dragging /ji.eiJ 
from. an automobile., striking her on the face •••with his fists, forcibly throw
ing her upon the ground, and forcibly tearing her clothing fran her person." 
This was set forth as a violation of Article of War 9.3. 
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"An assault with intent to rape in~ludes every element of the 

crime of rape except penetration": People v. Cieslak, 319 Ill. 221, 149 
N.E. 815 (1925); Newman v. Peonle, 223 Ill. 324, 79 ~. E. 80 (1906). Para
graph 149b of the Manual for Courts Martial, 1928, c,;_ucites the familiar 
axiom that "Rape is a most detestable crime••but it must be remembered that 
it is ari accusation easy to be made, hard to be proved, but harder to be 
defended by the party accused, though innocent." A corollary to this propo
sition, pertinent to the facts here under consideration, is that men "take 
liberties with fallen women without intendin~ a rape, while they would not 
with chaste ladies"• Shields v. State, 32 'l'ex. Cri;n. Rep. 498, 23 S.W. 893, 
(1893). • -

At least three of the four offenses of which the prosecutrix had 
been convicted.involved moral turpitude a.,d by their very nature tended to 
impeach her credibility as a witness: MCM 1928, par. 124b. She had an ox
cellent and overpow~ring reason for denying that she voluntarily joined in 
sexual intercourse with him ani for posing as the innocent victim of his 
violent lust. The year of her probation had not yet expired and proof that 
she had breached it might have resulted in her having to serve the suspended 
sentence for violating the National Stolen Property Act. The predominant 
thought· in her mind after the assault upon her appears to have been to leave 

_the post without being detected in her disheveled condition by anyone in 
,✓ authority., When she vias frustrated in this purpose and held for questioning 

by the Military Police,. her natural reaction was to gi.ve an account of her 
experiences 1Nhich would completely exonerate her and cast the blame upon the 
accused. 

He has testified that he had sexual intercourse with her on two 
occasions prior to 2 July 1944, and that she willingly and even eagerly par
ticipated. His account bears the earmarks of truth. It is inconceivable 
that a woman of her history and background should have suddenly become a 
reticent and virtuou,s_ lady. Nor can one readily believe that an officer of 
experience in his middle thirties with presumably some knowledc;e of the world 
could have associated with one of her kind unless encouraged by her to ex
pect fornica,tion. By her own admission she gave merely "half a scream" and 
resisted only ndldly, allegedly because any other course was useless. A vir
tuous wom;m does not weigh the possible effectiveness or futility of opposi
tion; she fights for her honor until her strength completely fails her. When 
she and the accused were first stopped by the military ~oLtce she made no out
cry or complaint. Only after she reached his barracks and perceived that,her 
probation was at stake did she make a charge of rape. Under the circumstances 
it is logice.l to assume that the "rape" first materialized on the flight from 
the intersection after she realized the inevitability of an investigation which 
would i~volve her as well as the accused. 

He undoubtedly did strike her and reduce her clothing to tatters 
but, having had sexual relations with her on two previous occasions with her 
full consent and cooperation, he could hardly have intended to use ultimate 
force to induce her to submit to intercourse with him. The more reasonable 
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construction to be placed u:::,on the facts presented was that his violence 
was the product of drunken rage. l'lhether his anger was incited by a false 
representation on her p~rt that she had contracted gonorrhea or was aroused 
by some other cause not revea.led is immaterial. What does matter is that 
in the light of his past experiences with her he had every· reason to be-
lieve that she would again willingly hP.ve sexual relations with him. Ac
cordingly he could not possibly have intended to satisfy his desires against 
her will and in spite of her resistance. The record is legally sufficient 
to sustain only so much of the finding of guilty of the Specification of 
Charge I as involves a finding of tuilty of the lesser included offense of 
assault in violation of Article of 1:'Iar 96. 

7. Specification 1 of Charge II alleges that the accused was, 11 on or 
about. 2 July 1944, drunk and disorderly in camp. 11 The accused was found 
guilty of this act in violation of Article of War 96. 

After consunrl.ng a large quantity of liquor on the night of 1-2 
July 1944, he committed an as::::ault upon 1Iiss Verdayne~ci.rove her car in a 
wavering and unsteady manner, was extremely belligerent Md talkative,and 
behaved disrespectfully and insolently toward several military policemen and 
to the Post Provost ~1:a.rshal. While some of ths witnesses did not believe the 
accused to be drunk, they all were convinced that he had been drinking and 
they all described phases of his conduct v•hich could reasonably be attributed 
only to over-indulgence :i.n liquor. Drunkenness, according to Paragraphs 
126a and 145 of the 1£anual for Courts-Hartial, 1928, is 11any intoxication 
which is sufficient sensibly to impair the rational and full exercise of the 
mental and physical faculties." The behavior of the accused falls within 
the scope of this definition. Specification l of Charge II has been sus
tained beyond a reasonable doubt. 

8. Specification 2 of Charge II alleges that the accused did, 11 on or 
about 2 July 1944, behave in a disrespectful manner toward Private First 
Class Walter Oleshko ••• , a military policeman, in the execution of his 
duty••• 11 Specification 3 of Charge II alleges that the accused did on the 
same day "behave in a disrespectful manner tmvard Sere~.:i.."'lt James L. Vanhoose, 
••• a. military policeman, in the execution of his duty.:, Specification 4 of 
Charr;e II alleges that the accused, 11having received a lawful order from 
Major Paul H. Smith••• , Post Provost :tlarshal••• , the said Ba.jor ?aul H. Smith 
being :i.n the ~ecution of office, did, 11 on the same day "fail to obey the sa.rrn. n 

The accused was found guilty of these various acts in viol'ation of Article of 
1.Var 96. The Specification of Charee III alleges that the accused did on thA 
same day "behave himself with disrespect toward Major Paul H. Sr!rl.th •• , Post 
Provost 1~arshal•• ~, his superior officer•• , while he, the· said 1:aj or Paul 
H. Smith, was conductine, ari official investigation••• 11 This offense was 
laid under Article of War .63. 
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All military police in Ce.mp Custer had been instructed "to investi

gate and see why" any civilian car was on t.he post "during the hours of darkness" 
.::.r.d if there ''were a'1ything suspicious concerning" the vehicle to "bring it to 
the Military Police orderly room" (R. 178). Both Oleshko and Vanhoose were at
tempting to carry these directions into effect. Although they were acting in 
good faith and comported themselves in a polite and dignified manner., the ac
cused arrogantly rebuffed them and r~fused to give them his ne.me or serial 
number, to display his AOO identification card, or to accompany either of them 
to the military police orderly room. His demeanor was unbearably contemptuous 
and disrespectful. 

Major__Smith, his superior officer., thrice ordered·hi.m to remain in 
the orderly room. Although he fully understood what was required of him, the 
accused twice walked out of the room and thereafter again attanpted to leave 
it being prevented from doing so only by the intervention of guards who had 
been assigned to detain him. His curiosity as to what Miss Verdayne was at 
the moment saying or doing does not excuse his failure to obey. 

11The disrespectful behavior contemplated by11 Article of War 63 "is 
such as detracts from the respect due to the authority and person of a superior 
officer. It may consist in acts or language, however expressed": MCM, 19213., 
par. 133. The accused's audible reference to Major Smith and others present 
as "Sons-of-bitches"., his disobedience of orders., his bickering with the Major 
over who had the authority to place him in arrest, and his loud., belligerent., 
and offensive mode of address all clearly fall within the pattern of unlawful 
behavior contemplated by the Article. The record sustains beyond a· reasonable 
doubt the findings of guilty of Specifications 2., 3, and 4 of Charge II and 
of the Specification of Charge III. 

8. The accused is about 35 years old. The records of the War Department 
show that he attended high school for two years; that from 1934 to 1941 he 
was successively employed. as a golf club manager and instructor., as a policeman., 
and as a book salesman; that he had enlisted service from 7 January 1929 to 

· 14 February 1931 and frcm 2 May 1942 to 26 January 1943; that on 27 January 
1943 he was commissioned a second lieutenant; and that since this last date he 
has been on active duty as an officer. 

9~ The court was legally constituted. In the opinion of the Board of Review 
the record of trial is legally sufficient to support only so JnUch of the findings 
of guilty of the Specification of Charge I as involve a firiding of guilty of as
sault in violation of Article of War 96 and legally sufficient to support all of 
the other findings and the sentence and to warrant confirmation thereof. Dismissal 
is authorized upon conviction of a violation of Article of War 63 or 96. 

Advocate 
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,lst Ind•• 

war Department, J.~tG1.o. 1 Nov ~6 1944 - To the Secretary of war. 

l. Herewitlt trknsmitted tor th~ action ot the President are 
the record of trial. and the opinion of the Board of Review in the 
case of Second Lieutenant Theodore P. Warren (0-1309454) 1 Corps of 
llllitary Police. 

2. I concur in the opin:1.on of the Board of Review that the 
record of trial is legally sufficient to support only so much ot 
the findings of guilty of the Specification, Charge I, alleging an 
assault with intent to commit rape, as involves a finding of guilty 
of assault in violation of Article of War 96, and legally sutficient 
to support all the· other findings and the sentence and to warrant. 
confirmation thereof. I recommend that the sentence be confirmed 
but that the forfeitures and confin81118Ilt imposed be ranitted and 
that the sentence as thus modified be ordered executed. 

J. Consideration has been given to the attached letter with 
inclosure fran Honorable Mon c. Walgren, United States Senate. 

4. Inclosed are a draft of a letter for your signature, trans
. mi tting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

)lyron c. Cramer, 
Major General, 

The Judge Advocate General. 
4 Incls. 

Incl 1 - Record of trial. 
Incl 2 - D:f't. ltr. for 

sig. S/w. 
Incl 3 - Ltr. fr. Hon. 

M. c. Walgren. 
Incl 4 - Form of actioo. 

(Findings disapproved in part in accordance with rec011mndation of 
The Judge Advocate General. Sentence oon!irud. bit forfeitures 
and confinement remitted. o.o.ir.o. 69. Z1 Jan 1945) 
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WAR DEPART1IDJT 
Army Service Forces 

In the Office of Th&i Judge Advocate General 
{199)Wash.:ington, D.C. 

SPJGQ 
mi1 263130 15 SfP 1944 

UN:(TED STATES ) FOURTH AIR FORCE 
) 

v. ) Trial by G.C.I.[., convened at 
) ~roe Army Air I<'ield, ;"furoc, 

Second I,ic,,utenant P.A...~lON R. ) California, 23 August 1944. 
SWETT (0-863205), Ai!' Corps.) Dismissal.and total forfeit

ures • 

.OPJNION of the BOARD OF Rb."'VIEW 
GAMBRELL, FREDERICK and ANDERSON, Judge Advocates. 

1. The Bea.rd of Review ras examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Juige Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications 

CHt\RGE: Violation of the 61st Article of War. 

Specification, In that Second Lieutenant Harmon R. Swett, 
Squadron A, 421st AAF Base Unit, did without proper 
leave absent himself from his station and duties at 
Muroc Army Air Field, Muroc, California, iran about 
2 July 1944, to about 28 July 1944. 

He pleaded guilty to, and was found guilty of, the Crarge and the Speci
fication. Evidence was introduced of a previous conviction of the accused 
by a general court-martial on 8 March 1944, for absence without leave 
from 11 February 1944, until 21 February 1944. In that case he was sen
tenced to forfeit $75 per month for a period of twelve months. In the 
present case he vas sentenced. to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at re.rd 
labor, at such place as the reviewing authority ma.y direct, for a period 
of three (3) years. The reviewing authority approved the sentence, 
remitted the confinement and forwarded the record of trial for action 
um.er Article of War 48. 

3. -hvidence for the Prosecution, 

Supplementing the accused I s plea of guilty, the prosecution 
introduced in evidence a certified extract copy of the ~lorning Report 
of the accused's organization (Squadron A, 421st AAF Base un;t, I!uroc 
Army Air Field, Muroc, California), showing accused 11Dy to AWOL" on 
2 July 1944 (R. 6; Pro:s. Ex. 1). He was apprehended b~ the military 
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police in Los Angeles, Caliiornia, and returned to military ccntrol on 
28 July 1944 (R. 8) •. ~t the time of his apprehension, the accused was 
wo;rking on an autanobile at a "grease rack" in a garage and "•s dressed 
in ordinary shoes with khaki trousers ani nothing on from the belt up" 
{R. S). 

4. h'vi.dence for- the Defense: 

The accused, upon being advised by the court respecting his 
rights as a witness, elected to remain silent (R. ll, 12). No witnesses 
were called for the defense. 

5. The accused• s plea of guilty amounted to a judicial confession 
oi" g.1ilt sufficient, in and of itself, to support the court• s find:ing 
of guilty. The prosecution, nevertheless, introduced legal and canpe
tent evidence which, being uncontroverted, compelled the conclusion 
that, beyond a reasonable doubt, the accused was gillty of the offense 
alleged. _ The Board oi· Review is of the op:inion, therefore, that the 
accused I s guilt of absence without leave in vic-lation of the 61st Article 
of ,iar, as alleged, was conclusively established.· 

6. The records of the ·i'lar Department show that the accused is Z3 
years of age. He was born in l'.:ichigan, is ra1rried and his pernruient 
residence address is Harrisville, ;Jichi28,n. He attended high school 
but did not graduate. In civilian life. he was a press operator and die 
setter for Yellow Truck and Coach Co. for one year. He was inducted 
into the .umy 25 A.ugust 1942, and was commissioned a second lieutenant, 
Air Carvs, upoo graduation from Officer Can:iidate School in June 1943. 
He was reprinarrled and fined ~'75 under Article of J2.r 104, :in December 
1943 for failure to keep his headquarters advised of' his whereaboo.ts 
dur:ing an official leave. 

7. The co-..1.rt was le;:;ally constituted and rad jurisdiction of the 
accusocl an:i the s.ibject matter. Ho errors injurio·..isly affecting the 
substantial rif;hts oi' the accused were co1mnitted during the trial. In 
the opinion of the Bcaru of I-.aview the record o.r trfal is legally suffi
cient to support the find::..ncs of guiity and the sentence, and to warrant 
confirmatton Oi the sentence. Disillissal is authorized upon a conviction 
of a violation oi' Article O.i ,iar 61. 

l,(,f.:..et.lMN /t Jv. .,.~J~ge Advocate. 

~~ . , Jodge Advocate,u 
~ , 

{).rlv £ £~ , Judge Advocate. 
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3PJGQ 
:!': 26,3130 

1st Ind. 

v,ar Depa.rtme."lt, J.A.'3.0;, .- 2 l SEP 19+4 - To the Secretary of liar. 

l. Herelfitl: transmitted for the action of the President are the 
record of trial and the opinion of the Soard of Review in the ca.se of 
Secom Lieute~ant Harr:i.on R. Swett (~63205), Air Corps. 

2. I concur in the opinion of the Joard of Review that the 
record of trial is legally sufficient to support the findings and the 
sentence an:l. to warrant confinnation of the sentence. This is the 
second time within'six months that this officer hJ.3 teen convicted by 
a general court-martial of being absent ?t'ithout leave, the sentence 
adjudged against him upon the first conviction being a forfeiture of 
~'75 per month for a period of 12 months. Also., in December 1943, he 
was reprimanded and fined .,'!'75, under Article of 'liar 104, for failing 
to keep his headquarters advised of his 'Whereabouts during an official 
leave. Tmre appear to be no mitigating or extenuating circumstances. 
I recommend that the sentence, as approved by the reviewing authority, 
be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmi~ 
ting the record of trial t.o the President for his action., and a form 
of Executive action clesi@led to carry the above recommendation into 
effect., should such action meet with approval.' 

};zy'ron c. CrP..I:ler., 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.l-Record of trial. 
Incl.2-Draft let. far sig. 

Sec. of war. 
Incl.3-Form of action. 

(Sentence as apprond b,r reviewing authority- confirmed. G.c.11.0. 571., 
16 Oct 1944) 
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TTAR DEP.A.RTil~NT (203) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGV 
CM 263139 

1 g SEP 1944 
U N I TE D S TA' TES ) ARMY AIR FORCF.S 

) CENTRAL FLYING TRAINING COMMAND 
v. ) Trial by G.C.M., convened at 

) Ellington Field, Texas, 24 
Second Lieutenant EUGENE ) August 1944. Dismissal, 
J. BULLER (0-710557), Air ) total forfeitures and confine-
Corps. ) ment £or one (1) year and six 

) (6) months. 

OPTIUON of the BOARD OF REVIE'w 
TAPPY, HARWOOD and •rR.EV't~'r:IAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judea Advocate General. · 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 93rd Article of TTar. 

Specification 1: In that Second Lieutenant Eugene J. Buller, 
Air Corps, did, at Ellington Field, Texas, on or about 
7 June 1944, with intent to defraud, falsely sign a 
certain charge sales ticket known as a "mess chit" in 
the following words and figures, to-.rit: 

DATE 6-7-M, 11 

NAME ____w_.,......,E_,_w__e__i..,gm.._..a.,.n___ RANK ~d Lt. 

BREAiu'"'AST _I__7 SNACK 

DLWER r J AMOUNT 

SUPPER 
_,__; 

/ 25 7 
It 
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by forging the name of W. E. Weigman thereto, which 
said 11mess chit" was a wrtting of a private nature 
which might operate to the prejudice of another. 

Specification 2: Same allegations as Specification l except 
mess chit dated 21 June 1944. 

Specification 3: Same allegations as Specification l except 
mess chit dated "6-25" and covered supper charge of ~.45. 

Specification 41 Same allegations as Specification l except 
mess chit dated "7-25" and covered supper charge of $0.45. 

Specification 5: Same allegations as Specification 1 except 
mess chit dated "7•711 and covered dinner charge of $0.45. 

Specification 6: Same allegations as Specification 1 except 
mess chit dated 17-7-44" and no amount stated. 

Specification 7: Same allegations as Specification l except 
mess chit dated "6-18 11 and name "D. E. Weigman" is signed 
thereon. . 

Specification 8: Same allegations as Specification 7 except 
mess ohit dated 11 6-22". 

Specification 9: Same allegations as Specification 7 except 
mess chit dated •6-2411 and covered dinner charge of $0.45. 

Specification 10: Same allegations as Specification 7 except 
mess ollit dated "6-25 11 • 

Specification 11: Same allegations as Specification 7 except 
mess chit dated "6-27" and covered supper charge of ~.45. 

Specification 12: Same allegations as Specificatio~ 7 except 
mess chit dated "6-2411 and covered breakfast charge of W.35. 

The accused pleaded guilty to, and was found guilty of, the Charge and 
its Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be con!ined at.hard labor £or 
one year and six months. The reviewing authority approved the sentence 
and £ol"i1arded the record of trial for action under Article or War 48. 

-2-
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3. The prosecution introduced evidence to prove that under the 
mess system est!iblished at Ellington Field, Texas, unmarried officers 

<were expected to eat all meals at the Ilachelor Officers' Hess and an 
arbitrary assessment of ,:;,1.25 per day for meals was charged against 
each officer whether o~ not he attended that mess. Each officer signed 
a mess chit for every meal eaten at the mess. Thus a record was kept 
of the actual number of meals consumed by the officers and the basis for 
drawing rations was thereby established. After the supply of chits had 
become exhausted a roster book was substituted, the book being signed 
by all officers to record the meals actually consumed by them (R. 16). 
On 12 June 1944 accused was released fron the daily mess assessment of 
$1.25 and thereafter was only charged for one meal a day; i.e. dinner 
(R. 18; Pros. Ex. 34). 

From 7 June 1944 to 7 July 1944, inclusive, twelve chits were 
presented to the Bachelor Officers' I.iess which bore the signature either 
of 11W. E. ·;ieigman" or "D. E. Weigman" and various meals were obtained 
thereby on credit. The details relative to these chits and the meals 
furnished thereunder are as follows, viz (R. 15; Pros. Exs. 1-12 incl.): 

Specification Name Signed Date Amount Food 
Qoverinf Chit To Chit Of Chit Of Chit 0btaL1ed 

1 w. E. Weigman 11 6-7-4411 $0.25 Snack 
2 w. E. Weigman "June 21, 1944" ~.25 Snack 
3 7/. E. '17eigman 11 6-2511 $0.45 Supper 
4 w. E. Weigman "7-5" 00.45 Supper 
5 'i'[. E. Weigman 117.711 $0.45 Dinner 
6 w. E. 'iieigman 117-7-4411· none stated Snaok 
7 D. E. Weigman 11 6-1811 $0.25 Snack 
8 D. E. Weigman "6-2211 $0.25 Snack 
9 D. E. Weigman "6-24 11 $0.45 Dinner 

10 D. E. Weigman 11 6-25 11 $0.25 Snack 
11 D. E. i1eigman 11 6-27 11 ~-45 Supper 
12 D. E. ¥le1gman "6-24" 4;0.35 Breakfast 

During the months or June, July and August 1944, there was no 
member of .the Bachelor Officers I Meas named ''W. E. Weigma,,"l" or "D. E. 
Weigman" (R. 15). Furthermore, the official Army record of officers 
stationed at Ellington Field did not list any officer bearing either of 
such names and if there had been any such officer stationed at the field 
his name would have appeared on the official record (R. 11.). 

Sometime in July 1944, Captain James a. :rtcCo;r, Provost Marshal 
at Ellington Field, acting upon certain information he had obtained, inter
viewed accused in his office and had him write the names "W. E. "iieigman11 

-3-



{206) 

and "D. ~. \,eigman 11 • He then exhibited to accused numerous chits 
signed with these na.mes and also entries on the roster book similarly 
signed. iie asked accused if he had signed these names and accused ad• 
mitted he had (R. 7, 9-11). Warrant Cfficer Junior Grade,:. s. Redd 
was tr.en sUl.'IDoned and he warned accused that he was not required to 
make a statement but that if he did it could be used against hirr. {R. 7). 
AccuEed thereafter gave two voluntary statenents in which he admitted 
that he slgned the fictitious nanes n-,;. E. ·,:eigman" and 11D. E. 'iiei1:,11ia.n11 

to the varicus mess chits covered by Specifications 1 to 12, inclusive, 
of the Charc;e, aegregating ~;3 .$5 in amount as well as to ten other mess 
chits ac_;Tf,~ating $J.90 in ar:iount. iie also admitted, that he had signed 
the roster boo}: of the Bachelor Officers' 1Iess nine times with the name 
11 D. E. l'ieigr.ian" and that he thereby obtained meals worth a total of 
~~J.05. He conu~enced this practice because the burden of his indebtedness 
had made it increasingly difficult for him to meet his mess bills (R. 10-13; 
Pros. Exs. 1-12, lJ-;2, 23, 24, 25-JJ). 

4. The accused elected to give sworn testimony after he had been 
duly advised of his rights as an accused. He testified that prior to his 
entry into military service he ba~ farmed with his father and had purchased 
..~ertain farm machinery 'ITith borrowed money on ,,hich he still owed a principal 
bale.nee of 01200 (R. 19, 21). Accused's father was unable to pay the interest 
that accrued against accused on this indebtedness and, so long as accused 
lived off post with several other officers, he managed fron time to tim~ to 
send his father vari0us sums aggregating ~170 which were applied to pay 
current interest thereon. However, after he had been ordered to live on 
post and attend the Bachelor Officers' lless his financial cond~tion be-
came difficult. He also owed a balance of ~200 on an automobile that he 
had purchased and, in addition, was quite concerned over an aircraft 
accident in which he had been involved (R. 20, 21). He admitted he signed 
the fictitious names irii. E. Weigman" and 11 D. B. ¥ieigman 11 to the various 
mess chits covered by Specifications 1 to 12 inclusive, to save money and 
avoid being charged for the meals furnished him. He did not intend to de• 
fraud but intended to pay the amounts due on the chits after he had discharged 
his "outside debts" (R. 20, 21). 

5. The evidence offer~d by the prosecution and accused's sworn 
testimony given at the trial fully sustain the findings of guilty of 
all Specifications and clearly demonstrate that accused's ploas of 
guilty to the Charge and all Specifications thereunder were not improvi-
dently entered. The fact that the mess chit covered by Specification 6 
has no amount entered on the face thereof is not fatal. The chit was 
signed by accused to acknowledge receipt of certain food or ref':reshments 
commonly referred to as a "snack". Other evidence in the record satisfactorily 
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establishes tl:iat the charge for a snack was ~.25. Accordingly, the 
court was warranted in concluding tl:iat the ~barge for the snack men
tioned in Specificatf-on 6 was in that amount. 

The prosecution introduced evidence demonstra-Hng that, in 
addition to the twelve offenses charged, accused forged the fictitious 
name 11D. E. TI'eigman" or 11W. E. Weigman11 to ten other mess chits and on 
the mess roster book on nine occasions and thereby obtained meals worth 
a total of $6.95. The law member admitted this evidence of other offenses 
solely as proof of the intent of accused in committing the offenses chareed. 

Where criminal intent is an element of an offense charged, evidence 
of other acts of accused not too remote in time which manifest that intent 
are admissible even though they may tend to establish the commission of 
other offenses (MCM, 1928, par. ll2!?). Since the criminal intent of accused 
was conclusively established by his pleas of guilty and by the evidence 
introduced by the prosecution relative to the offenses charged, it docs 
not appear that the evidence relative to the other offenses with which ac
cused was not charged was necessary to establish that intent. However, 
the admission of this evidence did not prejudice any substantial rights 
of the accused in so far as the findings of the court are concerned. If 
it received improper consideration from the court in determining the sen
tence to be imposed the error is without injury to the accused inasmuch 
as the confirming authority is empowered to remit, mitigate or commute the 
sentence so that the eventual punishment imposed may be consistent with the 
gravity of the offenses of uhich accused was found guilty. Thus, any error 
committed by the admission of this evidence was not fatal since machinery 
exists whereby it may be corrected (CM 232160, McCloudy, 18 BR 389). The 
record of.trial sustains the findings of guilty of the Charge and its 
SpEcifications. 

6. The accused is 24 years of age. He attended a junior college 
of music ·for four years and thereafter engaeed in farming with his father, 
in Nebraska until he entered military service 1 September 1942. He served 
as an enlisted man until 2 February 1943 and thereafter as an aviation cadet 
until 7 February 1944. He was commissioned a second lieutenant 8 February 
1944 and entered upon extended active duty the se..me date. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to wari·a.nt confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of War 9J. 

~-,,,. ./1 
' ✓ • -_, ~":-· _.. · / .., , Judge Advocate";

I 
____s_i~c.k__,i~nl.-'-'H~o.sp_i~t~a~l=-------' Judge Advocate. 

-~...,_• _·.-_~__________, ,Tnrl,:,e ArhTo~a+,e •_____ a.M 
. --5-
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1st IJ¥l.. 

War Department, J.A.G.o., 28 SfP194( - To the Secretary of War. 

. 1. Herewith arc transmitted for the actioa of the President the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Eugena J. Buller (0-710,57), Air Corps• 

2. The accused pleaded guilty to the Charg~ and all Specifications. 
I concur in the opinion of the Board of Review that the record of trial 
is legally su!ficient to support the findings of guilty and the sentence 
and to -warrant confinnation of the sentence. The accused was found guilty 
of forging fictitious names to twelve mess chits at the Bachelor Officers' 
Mess, Ellington Field, Texas, between 7 June 1944 and 7 July 1944, llhereby 
he fraudulently obtained meals and refreshn.t.e!lts worth $J.8S without being 
charged therei'or. Ha also similarly obtained other meals lrOrth a total of 
$6.9,5 although he ns not triad for these offenses. I recommend that the 
sentence be confirmed but, in view of the monetary value involved in 
accused's unlawful acts, his youth, and previous good record, I .further 
reconmend that the forfeitures and canf'inement adjudged be remitted and 
that the sentence as thus modified be ca.?Tied into execution. 

3• Inclosed are a draft of a letter for your signature transmitting 
the record to the Presidmt for his action and a form of &cecutive action 
designed to carry into effect the recommendation herein.above made, should 
such action meet with approval. · 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 I:rx:ls. 
Incl.1-Rec. of trial. 

· Incl.2~Dr£t. ltr. for sig.
S/'lf. 

Incl.J-Form of Action. 

(Sentence conf'imed bit forfeitures and confinement remitted. 
O.C. M.O. 600, 3 Nov 1944) 

- 6 -
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Army Service Fbrces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(209) 
SPJGK 
CM 263231 23 SEP 1944 

UNITED STATES ) 13TH ARMORED DIVISION 

l 
) 

v. ) Trial by G.C.M., convened at Camp 
Bowie, Texas, 18 August 1944. 

Second Ll.eutenant YillU.IA.M Dismissal. 
B. BAKER (0-1018860), In
fantry. 

OPINION of the BOA.RD OF REVIEW' 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the case of the officer named above has been 
examined by the Board of Review and the Board submits this, its opinion, to 
The .Judge Advocate General. 

2. The accused was tried upon the following tharge and Specifications 1 

CHARGE: Violation of t~e 96th Article of War. 

Specification la In that ·2d Lt William B. Baker, Inf, Company •en, 
46th Tank Battalion, having been detailed as Duty Officer of 
Company "C" on 22 July 1944, did, at Camp Bowie, Texas, on 22 
July 1944, abandon his place of duty by going to Brownwood, 
Texas. 

Specification 21 In that 2d Lt William B. Baker, Inf\ Company ncn, 
46th Tank Battalion, did, in the City of Brownwood, Texas, at 
night-time, on 22 July 1944, wrongfully, to the prejudice of 
good order and military discipline and to the discredit of the 
military service, act and conduct himself obscenely and in
decently by peeping and peering through a window at the resi
dence of hlrs. Juanita Leach, residing at 1803 8th Street~ 
Broimwood, Texas, who was then removing her clothes. 

I 

He pleaded not guilty to and was found guilty of the Charge and the Speci
fications except the words 11who was then removing her clothes II in Speci
fication 2. No evidence was introduced of any.previous conviction. He was 
sentenced to be dismissed the service. The reviewing authority approved 
only so much of the finding of guilty of Specification 2 of the Charge as 
involves a finding that the accused did at the time and place alleged wrong
fully, to the prejudice of good order and military discipline and to the 
discredit of the military service, act and conduct himself indecently by 
peeping and peering through a window at the residence of Mrs. Juanita Leach, 
residing at 1803 8th Street, Brownwood, Texas, and the sentence, e.nd for
warded ~he record of trial for action under Article of Wa.r 48. 
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3. 'l~11e evidence for the prosecution shows that the accused.during the 
occurrences hereinafter related was in the milita!"Jr service of the United 
::tates, being a second lieutenant in C0"1.[)3ny 11 C", 46th Tank Battalion, 
stationed at Ca:ip Bowie, Texas (R. 6). On 22 July 1?44 First Lieutenant 
George D. Jacks on, the accused's com;_Jaey comme.nder, with the approval of the 
battalion commander, appointed the accused to be Company Duty Officer, in 
the place of a previously designated officer, from 1500 that day until the 
following ~onda:r, 24 July 1944 at noon (R. 7). It was one cf the duties of 
Company Duty Officer not to leave the pest under any circumstances. The 
accused had been assigned to cuty with this organization or,ly a few weeks 
previously but tl:e commanding officer inforr:-.ed him at the time that he was 
not to leave the post. The a.ccused was thoroughly informed as to his duties. 
These duti6s also appear on the bulletin board of the battalion (R. 8-9). 

krs. Juanita Leach lives in a private house at 1803 ~ighth Street, 
Brownwood, Texas (R. 15). The house faces north and is flanked both sides by 
driveways; the west driveway leads to Urs. Leach's garage, the east driveway 
to that of a neighbor. A fence SUITounds the property (R. 15, 21, 37). 
Shortly before 9:30 p.m., 22 July 1944, Ii.rs. Leach was in her hoire and had 
just finished bathing her son. It was d.ark outside. The only light turned 
on in the house was in the rear bedroom which had five windows. All of the 
shades of these windows were pulled down but it was possible to peer under· 
one of the shades which lacked being pulled down all the way by one inch. 
Through t~e space one could see possibly one half of the room (R. 17-18). She 
had occ?.sion to go to the front porch and noticed a man in uniform walk past 
the house .and turn around and walk up into the driveway along the east sid·e of 
he: ho~e. Her neighbors were away so she called the police (R. 15). She 
waited lll the f:?11t room for the police to arrive which occurred withiri•l5 
minutes. She did not see the accused look in aey window (R. 16 18 21) She 
·was fully clothed at the time (R. 18). ' ' • 

. About 10 or 15 minutes after hrs. Leach's telephone call two local 
poll.c~men arrived at the house and apprehended the accused as he was 
.em~rgl.Ilg from the we~t driveway (R. 22, 24). One of the officers found foot 
P7ints on the east side of the house. The length of the print oorresponded 
witI:i the shoe of the accused when both were.measured bv- a t i r1 H • 
the accused what he was d in . th ., s r ng. e at1kea 
he was "window~ ee in n a o ~ JJl. e yard at the time. The accused said that 
30 31) tp p g nd trying to watch the lady undress" (R 24 27'1'lL. 

, • •ne oe of the foot print that h · • ' ' 
from "the window'' pointed away f . th e measured, which was 6 or 7 inches 
was three feet ab~ve ground but i:om ul: h:se (R. 26). The window itself 

· light on in that window· 0 r which ~~ 0 ~ th remember whether there was a 
shade in that particular window was u;"5o 6e. house it was (R. 29) • The 
did not at any time warn the accusod th tor i~ches (R~ 33) • The officer 
used against him. - a aeything he mght sa:y might be 

The local policemen then took th -
quarters in Brownwood (R. 34) • There th e accused to l\!!ilitary Police Head

e accused voluntarily, after having 

- 2 -

https://inforr:-.ed


(211) 

'..:.cen ex,)lc..ined his rights uncer the 24th Article of t'i:3.r, made substantially 
th0 followinc staterr.ents tc Captain c. A. Dienst, Assistant Security and In
t,elligence Cfficer, C.!l:,tain H:isbar.d, and Lieutencnt J. J. B.ichn:o::c., i:..ili
tar~' i'olice (li. 34-36, 42-44): Acc:ised "riad obtaino.d a case of beer at car.1p 
that day and t cok it to his house which was lccc>.te0. near the Leach home. As 
he wns passing the Leach home on his return to C8.!r.p he observed the lights in 
the front pe.rt of the house go out and the light in the bedroom go on. .A day 
or two earli"lr he had seen a girl playing ball in the front yard dressed in 
sh)rts, so he ,;:ent into the driveway alcngside of the house to look into 
the bee.room windcw. "de we::t to the wL'1dow to watch". The :c,olice arrived 
as he walked out of the dr..Lve.vay. Yihen it was propos8c1, that the accused be 
turned over to bis battalion duty officer accused c"tated tha.t he was 
Comoany Duty vfficer (R. 36, 44).. . 

h. The accused having been a.dvised of his rights with respect to 
teztifying elected to remain silent (R. 50). The defense called a.s a 
witness Lieutenmt Harry Lindsey who testified t:iat he wcs en officer in 
tbe sa;ne orsanizati on as thP. accused. On 22 July 1944 accuse( wc1.$ appointed 
Company Luty Officer by the adfog co::nr,ar.y commender. He did not hear hi.II! 
instruct the a.ccuscd as to hiz duties although he was present at the time 
rnd it is cu::;tcm8ry for the company co!JUTlander to do so. There is no 
notice :,osted on either the company or battalion bulletin board tha.t sets 
forth tha duth,s of a Cor~.t1ar.y D'1ty 0ffj cer. The accused had. been with the 
organization c>bout three weeks (E. /.i.7, 49). 

5. Lieuter.?~--it George D. Jacksor, 1·1as recalled as a w:itnass by the court 
r.>::cd ta~tifiec th.:>.t accused I s residence was in Brownwood and that he did not 
le9ve any a.d.rl.::-ess or teJ.l c>.nyone in the comparzy- that he vms leaving the post 
the P.ven:i.ng of 22 July 191ili (it. 50-51). 

6. .i.'he evidence int,:i:-oC:uc,~d by the prosecution clearly shows that the 
acci.:sed did, &s :iverr,.,d fo. 3p,;;ci!'icaticn 1 and at the, time and place S€t 
forth therein, al:>a.rdc,n his place of c.iuty by leaving his military poet c:.t 
,...,,.,., :,..._,•. ,"' '".=.v~s ~"'d . .. .., d " t"""'·· .J<..,,.,__, ~ ~ ••,.,. , .... ~01ng vO .!;)rcwnwoc , .1.exas, C~:'l rary to the specific 
-r~rb2.l cr,·er:: given h:.."l' by his superior o!'ficer when he C:ezcribed to the 
;:-c-::1~seci '.1:ls duti':JS as Company Juty Cfr5.cer. rlis c:isregard of his duty to 
remain en t.he pc,st v.'h::.Je actfog in that capacity ~'Ta.s clearly prejudicial to 
2cod ,.:;r,,er anc :nilit'1!"'.f 6iscipline and therefore a violation of the 96th 
i~rticle of ";'lar. 

It W9.s further clearly shown that the accused on the night of 22 
Ju1y 1944 tr3spassed upon 1:rs. Leach's property when he walked back along 
:-he ~ide ~f her house ~.ttracted by a. light in the rear bedroom window. !-Te 
remain'3d in thRt fc'1-::ed-in V:: cinit•- .for a period of 10 to 15 · ut H: 
.c-0 t -· • L - ,1-, . d t' J nun es. is 
.i. 

0 --.i:->rin.,:, :.,;_ci;-e nat he stooc lL'1cler and close to one of the ·windows of 
th(,?:'1()11S3o •h~ 11 l t 

·:•- •.,:1. cs__ '=''· '..l;ion c ex.?lain his reason for 11.is presence there
he frar,:,.i,, a tt -it th -

'"""¾I C.l'.J.. e"' o ,e two policenen v,ho apprehended hire. ?.nd to three 

- 3 -

https://v.'h::.Je
https://P.ven:i.ng


(212) 

.t..rrq officers 'Who questioned him that he went there to look into the windows 
to see ii' he could see the young girl 'Whom he had seen a few dc:Ws 
previously playing ball en the front lawn. To the police he also stated 
that he was "trying to vm.tch the lady undress•. In cOimnon parlance he 
admitted he was a 11l1ee~ing 'l' ~m". Such conduct is contrary to ordinary 
standards of decency-. It is not only unbecoming an officer but is also 
disgraceful and brings discredit upon the service. It therefore violates 
the 96th Article of War ((;M 167521; CM 198202, 3 BR 175). 

7. War Department records show the accuse~! to be 26 years of age 
having been born 6 December 1918 in Baltimore, Maryland. He is ma?Tied and 
the father of one child. He attended high school for 3 years but did not 
graduate. His hobby was photography and art. He enlisted in the service 
16 September 1941, and served as an enlisted man until 24 July 1943 when he 
was CO!llllissioned second lieutenant, Infantry, AUS. 

8. The court was legally constituted am had jurisdiction over the 
accused and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the course of the trial. In 
the opinion of t.'1-ie Beard of Review the record of trial is legally sufficient 
to support the findings of guilty of the Charge and o! the Specifications 
t·hereunder as approved by the reviewing authority and the sentence and to 
warrant cmfirmation of the sentence. Dismissal is authorized upon convic
tion of a violation of Article of War 96. 
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lat Im. 

War Department. J.A.G.o•• 26 SEP 1944 - ro the Secretary" of 'War. 

1. Herewith transmitted for the a.ction of the President are the 
record of trial and ·the opinion of the Board of Review in the cue of 
Second lieutenant William B. Balcer (0-1018860). Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings u approved by' 
the reviewing authority and the sentence anJ. to warrant oontirmation ot 
the sentence. I recommend that the sentence be confirmed and carried 
into execution. 

3. Incloaed are a draft of a letter for your signature tranand.tting 
the record to the President for his action and a form ot EEecutive action 
designed to carry- into effect the recommendation hereinabove ade, ahould 
such action meet w1th approval. 

~on o. Cramer. 
Major General. 

3 Inell. The Judge .Advooate Goneral. 
Inol.1-Record of trial. 
Incl.2-Drtt. of ltr. tor 

aig. Seo. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed. G.C.v.o. 'J78, 25 Oct 1944) 
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SPJGQ 
CLl 26,3257 

SEP 1944 
UNITED STATES ABldY AIR FORCES 

CENTPAL FLYING TRADUNG COl!MAND 
v. l 

) Trial by G.C.M., convened at 
Second Lieu tenant FRANCIS ) Ellington Field, Texas, 26 
R. CONNELLY (o-674664), Air ) August 1944. Dismissal, total 
Corps. , · ) forfeitures and confinernant for 

) two and one-half (2½) years. 

OPINION of the BOARD OF REVIEW 
Gi\11BRELL, FREDERICK and ANDERSON, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and subnits this, its opinion, to The 
Judge Advocate General. 

2. The accused 1'18s tried upon the following Charge and Speci.ti
eations s 

CHARGE: Violation o.t the 96th Article of War. 

Specitication 1: In that Second Lieutenant Francis R. Connelly, 
Air Corps, did, at Ellington Field, Texas, on or about 17 
August 1944, 'WI"ongf'ully strike Private First Cl.ass James A. 
Burwell on the head with his arm. " 

Specification 2: In that Second Lieutenant Francis R. Connelly, 
Air Corps, was at Ellineton Field, Texas on or about 17 
August 1944 drunk and disorderly 1n uniform. 

Speci.tieation .3 i In that Second Lieutenant Francis R. Connelly, 
Air Corps, having received a lawful order from First Lieuten
ant Fred D. Devilleneuve to leaTe the Officers Club, or ll"Ords . 
to that er.feet, the said First Lieutenant Fred D. Devilleneuve 
being in the execution o:r his office, did, at Ellington Field, 
Texas, on or ab011t 17 Aug113t 1944, f'ail to obe)" the same. 

He declined to plead and the court entered for him a plea or not guilty 
to the· Charge and all Specifications. Ha was found guilty of the Charge 
and all Specifications. No eTidenee o.t any previ011s conTiction was 

https://Speci.ti


(216) 

introduced at the trial. He was sentenced to be dismissed the service., 
to forfeit all pay and allowances due or to become due and to be confined 
at h9.rd labor., at such place as the reviewing authority may direct., for 
two years and six months. The reviewing authority approved the sentence 
and forwa.rded the record of trial for action under Article of War 48. 

3. Evidence for the Prosecution: 

First Lieutenant Fred deVillensu.ve., Air Corps., was O!ticer of the 
Day at Ellington Field., Texas, from noon on 17 August 1944 until noon on 
18 August 1944 (R. 6). At approximately 10:55 p.m. on 17 August 1944 he 
entered the Officers Club on an inspection tour. His standing orders., as 
Officer of the Day, required him to close the Club at ll p.m. According'.cy'., 
at two minutes before eleven he announced over the loud speaker system ot 
t.~e Club that the Club would close at eleven o'clock and he asked those 
present "to finish their drinks and leave immediately" (R. 6-7). Everyone 
in the Club complied with this request except the 8CC)!.Seg_. The OD., 
noticing that the accused had not left., "then asked 1):rim/ again to leave" 
but instead of leavuig the accused ordered some more beer (R. 7). The OD 
than "asked him to go ahead and hurry and drink his beer and leave immediately", 
The accused at this point adopted a defiant attitude, telling the OD that 
"he would take his time" drinking his beer and that the OD "wasn't big 
enough to put him out ot the Club" (R. 7). The OD thereupon told the 
accused that he ffl>Uld give the accused 30 seconds to finish up and get out 
''because it was after eleven" (R. 6-?). The accused did not leave within 
the 30 seconds allotted to him, and the OD nnt to a telephone and called 
the Main Gate for an MP. There being no jeeps available at the Main Gate~ 
the OD then drove his own car to the J.ain Gate and returned with an MP. 
He then "asked the Lieutanant_again to leave the Club in a quiet way and 
he said he was -waiting for me to put him out" (R. 7-S). The OD thereupon 
reminded the accused that the latter had ordered some more beer after the 
OD had first ordered him to leave the Club. The accused at this point 
called the OD a "damned liar" (R. 8). The OD then placed the accused 
·under a?Test •and ordered the MP to escort the accused fran the Club (R. 8) • 

The accused left the Club with the MP and ll'ithout requiring the 
emplO',Ylllent of aey physical force (R. 8). Present at the Club at the time 
o:t the altercation between the OD and the accused were the Night Adjutant 
(Second Lieutenants. J. Milford), and the Officer of the Guard (Second 
Lieutenant Stanley c. Gregg). Both of them testified for the prosecution 
and they corroborated in all substantial respects the testimony of the 
Officer of the Day above related (R. 14-16, 17-19). In addition, they 
testified that when the OD lient to telephone for an MP the accused 
used a considerable amount of abusive and obscene language in refe?Ting 
to the OD, calling him a "son-of-a-bitch" and other names (R. 15, 18). 

At the time of the encounter between the OD and the accused 
at the Club, the OD -was wearing regular OD insignia. The accused re
cognized him as the OD and retetted to him in conTersation as the OD 
(R. 9, 13). The OD gave the accused altogether "tour orders" to leava the 
Club before he went to the Main Gata for the MP (R. 9). l'he accused was 
in unifonn (R. 9). 

- 2 -
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In the opinion of the OD the accused "was drunk". He was 

"very loud, disorderly and swearing in a very high voice" and talked with 
a "thick tOlll,'1.l.8 11 • Also, he "was dnmk enough to where his actions and his 
talk were affected, and his manner o:t walld.ng was. affected" (R. 11). The 
Night Adjutant te:">tified that the accused ,ms "definitely. under the in.
nuance of alcohol" (R. 16).-

When the accused .finally le:tt the Club after the arrival of the 
1.T, he -was taken by the OD to the TCQ where he was told that he 1'8S not 
to leave his quarters except to go to the latrine, and the MP was stationed 
as a guard over him (R. 8, 22). Approximately one hour later, at about 
12:30 a.m. on 18 Autust 1944, the Officer of the Guard ns summoned to the 
TOQ because of a disturbance the accused was creating there (R. 19). The 
accused, having previously undressed, had dressed again and he told the 
Officer of the Guard that he (the accused) was going out to get something 
to eat. This privilege was denied him and the accused thereupon said he 
wanted to be taken to the Guard House (R. 19). This request was acceded 
to by the Officer of the Guard, and they wlked out to the jeep to drive 
to tho Guard House. Upon reaching the jeep, however, the accused changed 
his mind and stated that he would not go. The Officer of the Guard then 
instructed the two enlisted men who were with him to put the accused in 
the jeap., which they did (R. 19). The accused claimed to be in an uncom
fortable position in the jeep and asked to be permitted to get out and 
get back in "on his om power" (R. 22). When he got out, however, he 
started walld.ng away (R. 19). At this poir:.t one of the two enlisted men, 
Private First Class James A. Burwell, a military policeman, caught hold 
of the accused to restrain him and the accused "made a swine" at Burwell, 
striking him on the side of his head vdth his (the accused's) arm (R. 191 
22). Both the Officer of the Guard and Burwell testified c'<S to the making 
of this assault and battery (R. 19, 22). The accused was thereupon again 
forcibly placed in the jeep, and '\'18.S driven to the Guard House (R. 22). 

4. Evidence for the Defense: 

After having his rights as a witness explained to him, the ac
cused elected to make an unsworn statement, which was as follows: 

11 In this statement I am trying to explain why I was found 
in such a condition. 

"On the evening before this offence took place I telephoned 
the girl I expected to marry. She inforn:.ed me that her parents 
did not consent to the idea that we would get married as the 
disgrace of an officer being diSI:lissed fr0r.1 service was to much 
to be lived do'Ml. My father had previously informed me that for 
bemg 'kicked out o.f the ar1cy', as he put it I could not consider 
myself as a son of his. 

"The reason explained in the above paragraph, waiting for my 
dismissal to come thru, and the objectiona.l treatrr.ent I received 
as an officer when I first reported to this station caused me to 
lose control of myself. 

- .3 -
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"To explain rr:;1 dismissal fran the service, I was tried under 
the ninety-six (96th) article of war for writing thirty-five 
($35.00) dollars worth of bad checks. For this offence I was 
sentenced to be dismissed from the service and forfeit all pay 
and allowances due or to becane due. 

"I am not trying to condone rrry actions but am trying to 
explain the reason I -was found in the condition to break the 
rules and regulations I have been charged with breaking." 

No witnesses were called for the defense. 

5. Each of the three Specifications on 'Which the accused ns tried 
is laid under the 96th Article of War. They will be considered 1n the 
order set out 1n the Charge Sheet. 

Specification l. ./l.ssau1t and batwr:x• 

The uncontroverted evidence is that the accused, without pro
vocation, struck Private First Class James A. Burwell on the side of his 
head with his ann. This -was a sufficient blow to constitute an assault 
and battery. Although "some impact is essential, a mere touching of the 
body of the party assailed will satisfy the legal definition" (1Jinthrop1s 
1lilitary La.yr and Precedents, Reprint page 687). It is no defense that 
the accused was drunk, as no specific intent was alleged. Nor did the 
accused assert any defense. Tile evidence conclusively establishes the 
accused's guilt of the offense alleged. 

Specification 2. Drunk and disordetly in uniform. 

The evidence that the accused was drunk and disorderly, 1n 
unifonn., at the Officers Club on the evening or 17 August 1944 is over
whelming and uncontroverted. Su.ch conduct -was prejudicial to good order 
and military discipline., in violation o:r Article of War 96 (Lowry, CM 2078fr7, 
8 Board of Review 377; MCI!, 1928., par. 152). 

Specification 3. Failure to obey order. 

The evidence is clear that First Lieutenant Fred deVilleneuve, 
being in the execution of his office as 0.fficer or the Day, gave the ac
cused a lawful order to leave the Officers Club at or about 11 p.m. on 
17 August 1944., and that, although the order was repeated several times 
and wae well unc.erstood. by the accused, he failed to obey it. Such conduct 
was prejudicial to good order and military discipline and of a nature to 
bring discredit upon the military service, in violation ot Article of 
War 96 (JAG Bull. Aug. 1942, Section 442 (5)). A failure of a subordinate 
to obey an order llhen in a state of drunkenness is properly chargeable 
under Article of War 96 (Winthrop's Military Lay, and Precedents, Reprint 
i:ag_e 573) • 
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6. The records of the War Department show that the accused •a bom 
and reared in Boston, lraasaclmsetta.. He ie 22 years old and ie a high 
school graduate. In ciTllian life he worked f'rom September, 1939, until 
Jam.ary, 1942, for Armour & Co. u a refrigerator repair man. Be .a 
inducted into the A.rmr cm 16 Karch 1942, S11bsequently" at~d the J.r,q
Air P'oroea Bcmbardier School, and upon graduation in March, 1943, •a 
commisa1cm~ a second lieu.tenant. 

7. The coart •a lega~ constitnted and bad jurisdicM.cm of the 
accused and the sul>ject matter. Ho errors injuri011S~ affecting the 
substantial right.a of the accused were comnitted during the trial. 
In the opinicm of the Board.of ReTiew the record Cllf trial 1• legal.l1' 
sufficient to support ths f1ndjnge of guilv and the senteDCe and to 
warrant contii,nation of the sentene.._ The sentence illposed is authorized 
upon a com1ction ot a violat1on of ~icle of .'l'&r 96. 

4.lug.+½ lbw/~ Judge Advocate. 

$~4~ , Judg9 idvocate, 
' 'yL £ c;;,_~ , Jqe idvocate, 

/ 
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lat Ind. 

War ~, J.J..o.o., S- OCT J9" - To the Secretary ot 1rar. 

1. !lernitb. tranm:1.tted tor the action of the. Presidmt are the 
record ot t.r:taJ. an1 tbs opiniori of the Board ot Revin' in the can of 
Second Lieutenant Francia R. Connel.17 (o-674664), Air Corpa. 

2. I concur in the opinicn ot the Board or Ravi• that the record 
ot trial ie legally sa.fficient to support the findings ed the sent.me• 
and to -arrant ccnt1.rmation ot the HD.tence. lllile, in rq opinion, the 
emtenct 1a leg&]., it is "l1f1' belle:t tbat it 18 unnecessariJJ eevere. 
I recoI1111en:i, tbsretore, that tbs aentence be confirmed but tblt the 
con!inaaent am forteiturea adjlidged be remitted,and that t.b& sentence 
ae thus aodifiad be carried into exeoution. 

3. The eeatence in the instant case (c.v. 26.3257) •• adjudged 
cm. 26 .Auguat 19~. Seven web prier to this tri&.l the accused •s 
tried (7 Jul7 1944) by a general coart-martial., found guilt)r ot mk:1111 
and uttering fair wort.hlesa checka, in violation ot Article ot War 96, 
and sentenced to be dimissed the aervice and to f'or.teit l.ll. pay and 
allonncea due or to beccne due. The record of tr1al. in that case 
(c.~. 2S9880} bas been examined by the Board c.t Revin and the Board 
baa rendered its opinion t.m t t.he record 1a legally' sitficient to 
support the findings and the sentence and to -.rrant caifirmat.icn of 
tba sent&noe. I concur in t.bat opinicm. Action by the President upon 
both recorda of t,ri&l appears to be uzmeceeeary. It the nnteno• in 
the instant can 1a con!irmd and carried 1.nto a:ec11tion, I ebrJ.l., 
unlen otherwiae directed, cawae the record of the other trial {C.:Y:. 
259880) to be tiled 1n ..,- oftl.ce 11itbout farther action. J. covr ot 
the opinicu of the Board of Revie1r in the other case 1a attached hareto 
tar your i.n.formaticn. 

4. Inclosed. a.re a dr&rt ot a letter for ;your aignawre, traI1811it
ting the record to the President f'ar hi.a actim, and a form or Bitecutive 
action designed to carey the above reccmnendation into effect, should 
au.ch action meet with approval. 

• 
~c. ~~ ·~ 

ll;yrC11 C. Cramer, 
Kajor General, 

4 Inola. The .hnge ~ate General. 
1. - Record of trial 
2 - D.tt. ltr. tar 81.g. S/f 
3 - Fora of acticn 
4 - Cy ot Op. Bd. or Rev. 

in C.K. 259880 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 614, 10 Nov 1944) 
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WAR DEPAR.Ti:.IENT 
,Army Service Forces 

In the Office of The Judge Advocate General (221)
Washington, D. C. 

SPJGN 
CM 263258 22 SE'P 1944 

UNITED STATES ) AEMY A.IR FORCES EASTERN 
) FLYING TRAINING COMMAND 

v. ) 
) Trial by G.C.}l., convened 

Captain THEODORE H. R. ) at Maxwell Field, Alabama., 
KEITH {0-1699531), Air ) 15 August 1944. I.ti.smi.ssal. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this., 
its opinion., to The Judge Advocate General. · 

2. The accused was tried upon the follovd.ng Charge and Speci
fications: 

CHARGE I: Violation of the 94th Article of War. 

Specification l: In that Captain Theodore H. R. Keith, 
Air Corps, Hendricks Field, Sebring, Florida, for 
the purpose of obtaining the payment of a claim 
against the United States, by presenting to the 
Finance Officer at Hendricks Field., Sebring., Florida, 
an officer of the United States duly authorized to 
approve., pay., and allow such claims., did, at Hendricks 
Field, Sebring., Florida., ·on or about 15 October 1942, 
make and use a certain writing, to vdt: War Department 
Form 336, Revised., Pay and Allowance Account., for the 
month of October, 1942, which said writing, as he., the 
said Captain Keith, then knew., contained a statement that 
the sum of Three hundred Ninety-one Tullars and six Cents 
($391.06) was due him, which statement was false and 
.fraudulent, in that said statement omitted as a debit a 
Class 11E11 Allotment in the sum of Ona hundred Eighty-five 
($185.00) Tullars, payable to the said Captain Keith's 
account at the Madison-Southern Bank and !rust Company., 
Richmond., Kentucky., and was then known by the said Cap
tain Keith to be false and fraudulent. 
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Specifications 2 to 15 allege in identical language the 
repetition of the offense stated in Specification 1 
for the months of November and December, 1942 and 
January through December, 1943. 

He pleaded not guilty to and was found guilty of the Charge and all 
its Specifications. He was sentenced to be dismissed the service and 
to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence but remitted the forfeitures and for
warded the record of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that on 17 August 
1942 the accused at .Hendricks Field, Florida, executed A.G.O. Form No. 
29, "Authorization For Allotment of Pay11 whereby he as -a 11Class E11 allot
ment allotted to Madison-Southern National Bank, Richmond, Kentucky, 
the sum of $185 per month of his pay commencing with the month of September, 
1942, and continuing for an indefinite time with instructions that such 
all.otment l'tas to be deposited to his account (Pros. Exs. l, 2). He 
had theretofore executed another "Class E" allotment in the monthly sum 
of $.35.34 to another bank and also a 11Class N11 allotment in the monthly 
sum of $t7 for insurance (Pros. Ex. 19). Thereafter, the accused from 
September, 1942, until December, 1943, inclusive, executed his monthly 
pay vouchers, upon the customary forms and with the usual certifications, 
which did not show the $185 all.otment (Pros. Eits. l, 3-18). No authori
zation for the $185 allotment was on file at the Finance Office at 
Hendricks Field where he presented and was paid upon his pay vouchers 
(R. 21-24; Pros. Ex. 19). The $185 allotment for the months indicated 
was paid by the Finance Office, i1ashington, D. C. (R. 21-22). 

By letter of 14 January 1944 from the ~:iscal Director the accused 
was advised that he had been overpaid and demand was made for repayment 
(Pros. :Ex•. 24, R. 25-26}. The accused replied that he understood that 
the payment of $185 per month was in the nature of subsistence allow
ance for dependents which was in addition to pay and allowances normally 
received (R. 31; Pros. Id). Somatime after 8 September 1942 the accused 
completed a questionnaire at Hendr:i.cics Field in which he affirmatively 
answered the following question: "Have you made Class 'E' Allotment 
covering allotments to bank for credit of dependents or direct to 
dependents?n (R. 43, 90; Pros. Ex. 21). 

Each of the aforementioned vouchers certified t~t the amount 
shown to be due was true and correct, that payment therefor had not 
been received and that the accused's dependent wife was not being 
furnished subsistence or quarters by the government or being paid an 
allowance in lieu thereof (Pros. Exs. 3-18). 

4. The evidence for the defense shows by stipulation that an 
employee of the 11'l'reasu.cy Office o:t Dependent's Allowances Assigned to 
Pay of the Royal Canadian Air Force" would testify substantially as 
follows: 
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"a. That in accordance with the financial rules and instruc

tions of the Royal Canadian Air Force, Dependent I s Allow
ance and Subsistence Allowance is not deducted from an 
officer's pay, but is a separate and distinct allowance 

I ' made payable to the wife of said officer depending upon 
the number of children said officer has and the rank that 
he holds in the Royal Canadian Air Force. 

"b• That when Captain Theodore H. R. Keith was in the Royal 
Canadian Air Force as a Flight Lieutenant, his Dependency 
Allowance .for Mrs. Theodore H. R. Keith and bis two 
children was $74.00 per month, and that during Captain , 
Keith's period o.f service in Canada all payments of De
pendent I s Allov,ance were made from the office of the 
'Treasury Office of Dependent's Allowance and Assigned 
Pay' direct to Mrs. Theodore H. R. Keith by check" (Def. Ex:.A). 

The .full text of the accused's reply to the Fiscal Director's letter 
of 14 January 1944 is as follows: 

111. Payment of allotment referred to in 1st Indorsement 
was understood by the undersigned to constitute a subsistence 
allowance for dependents. \Vhen transferring from the !Myal 
Canadian Air Force., the undersigned was told by a Major on the 
Canadian-American Military Board train that allotments 
for dependents would be 'more than doubled•. At this time, 
dependent's allotment totaled $74.00, paid directly to Mrs. 
Kaith., and was not deducted from my pay, but was paid in excess 
of my pay. 1zy- orders from the above mentioned C.A.M.B. were signed 
by J. H. Lowell, Major A.G.D•., Adjutant. Although this may or 
may not have been the Maj or who informed me of the pay., he might 
be able to furnish the correct name. 

112. On each pay voucher, my allotment to the Bank of America 
for $.35.34 was checked and also Iey" allotment for $7.00 for insur
ance was checked. The allotment ot ~1185.00 was not entered, as 
it was thought that my pay voucher w.s not affected by this 
allotment to my dependents. 

113. The undersigned is world.ng to ascertain what amount of 
a cash payment can be made on the overpayment, and requests that 
the balance of overpayment be made by deductions 0£ $185.00 per 
month until the balance is liquidated., 

n4. The Undersigned., at no time meant to deceive or defraud 
in signing any of the pay vouchers as correct. According to 
information at hand and my understanding of the dependence allot
ment, the pay voucher was correct and was certified as such" 
(Def. Ex:. B). 
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The accused, after explanation of his rights as a witness, testi-
fied substantially in accordance with the foregoing. After serving in 
the Royal Canadian Air Force as a Flight Lieutenant, the equivalent in 
ra.."'lk to that of Captain in the United States .Army Air Corps, for about 
21 months, he appeared before a joint board to receive a transfer to the 
United States Arury Air Corps on 29 May 1942 and was told that his dependency 
benefits would be over twice that received from the Canadian Government 
which was 1l74 per month (R, 48-49). He had reported to Hendricks Field 
on l Au611st 1942 and thereaft0r had on 9 August 1942 executed numerous 
forms including the questiomaire (Pros. Ex. 21) in 'Which he stated he had 
made a 11Class E11 allotment for dependents (R. 50). This answer had been 
made because he had made an allotment to the Bank of America in the 
monthly amount of $35.34 on 19 June 1942 as he had not made the $185 
allotment until 17 August 1942 (R. 50). The account in the Richmond, 
Kentucky, bank was a joint account used by himself and his wife and he 
did not know the $185 allotment was to cone out of his pay (R. 50, 51). 
The $185 allotment had been calculated by a civilian employee and he, 
the accused, had signed and delivered the several forras for it as 
directed (n. 52-53). He had s~gned in good faith the monthly pay 
vouchers, which had been prepared by the finance office, Yd.thout 
reading them but after checki.ng the $35.34 and the $7 allotments and 
had no intent to defraud the government'(R. 52-54). He had refunded $1785 
of the overpayment and stood ready to repay the balance (R. 54). 

Upon cross-examination ha testified that ha had attended college_ 
for about seven years (R. 54-57), that he was fully conversant with the 
items of pay he received from the Canadian Government and also the items 
of pay he was to receive in the United States A:rrrry Air Corps (R. 58-62), 
that he had been in debt when he left Canada to the extent of $350, that 
he thought he would receive about $200 per month more in the United States 
Air Corps than in the Royal Canadian Air Force (R. 62), that he had 
boITowed ~)300 to buy an automobile and had made the $35 .34 monthly 
allotment to repay that loan, that when he signed the vouchers he had 
not read them but thought they were correct (R. 67,68), that he had 
signed vouchers for uniform allowance and also for additional back pay 
for prior service in the National Guard (R. 69-72), and that ha had 
become indebted for furniture in the sum of about $500 (R. 79-81). 
!{a had transferred to the United States Arrrr:r Air Corps about l June 
1942 (R. 61). 

Upon examination by the court; he stated that he knew the $185 
monthly allotment had been paid into his account and both he a.11d his wife 
had issued checks against such deposits. He had never discussed with other 
officers of his same rank what pa:y and allowances they were receiving
(R. 83-88) • 

. . 5. Specifications 1 through 15 respectively allege that the accused 
on or about the fifteenth day of each of the months of October 1942 
through December, 1943, inclusive, made and used for each of s~d mo~ths 
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War Department Form No. 336, Revised Pay and Allowance Account, which 
he lmew contained a false and fraudulent statement about the· amount due 
him in that there was omitted from each of the statements a monthly 
Class "E" allotment in the sum of $185 payable to his own account 
at the Madison-Southern Bank and Trust Company, ·Richmond, Kentucl:y. 
All of the Specifications are alleged in contravention of Article of 
War 94 of whi.ch they are clearly violative. The offenses charged are 
those of making and presenting fifteen false and fraudulent cla:Lns 
and lmowledge of such character thereof is chargeable to one making 
and using them when such character of the instruments would have been 
knmm to an ordinarily prudent man under the circumstances shown 
(M.C.M., 1928, pars. 150s., 12,). Applicable provisions of Army Regulations 
provide as follows: 

11 (1) Authorizations for allotments will be prepared in duplicate 
on W.D. A.G.O. Form No. 29 only. The duplicate will be re
tained by the allot,ter (when he prepares and certifies his 
mm.voucher) or by the commanding officer or personnel of
ficer (in all other cases). The original should be· for
warded in time to reach the Finance Officer, U.S. Arrey, 
Washington, D. C., by the 10th of the month in which the 
allotment is to uecome effective. 

* * * 
11 (3) The allotter (when he prepares and certifies his own 

voucher) or the commanding officer or personnel officer 
(in all other cases) is responsible that the allotment is 
immediately entered on all pertinent, records as a charge 
against the pay of the allotter, and further that such 
charge has been entered on the pay voucher or pay roll 
as a deduction for the month in which the allotment was 
authorized. This action will be taken 'Without waiting for word 
from the Finance Officer, U.S. Arrrry, Washington, D.C., that 
the allotment has been received and accepted" (A.R. No. 35-5520, 
4 March 1941, 6~ (1), (3)). 

The evidence for the prosecution conclusively shows that the accused 
on 17 August 1942 executed an allotment of $185 per month payable to his 
bank account for an indefinite period comr.1encing with too month of Septem-
bGr, 1942 and that he thereafter executed arid used pa:y vouchers which did 
not show the deduction of such allotment for the specified months. In such 
ma.l'll'ler he secured an overpayment of $2960. The accused admits these facts 
but contends that he had no actual lmowledge that such pay vouchers con
tained false statements and that he, consequently, did not fraudulently 
make and use such vouchers. Such contentio~s can not prevail. By Arr;Jy
Regulations with which he is charged in law .with construct:ive knowledge 
he was under the duty of forwarding the allotment to the Financ~ Officer, 
U.S. Army, Uashington, D. c., and also of having it entered on all perti
nent records as a charge against his pay. The allotment itself plainly states 
that it is an 11allotment of pay11 • The vouchers each stated plainly and 
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unequivocally that the amount shoYm thereon was due to the accused and that 
his wife was not receiving subsistence or quarters from the government 
or being paid an allowance in lieu thereof. The accused is bound to lmow 
the natural and probable consequences of his acts. By his own testimony 
he is fully conversant with the items of both pay and allowances to 
which he is entitled and was entitled while in the Royal Canadian Air 
Force. All of the testimony including his own belies his lack of know
ledge of the falsity of the pertinent statements in the vouchers and the 
circumstances shown impel the conclusion that he as an ordinarily prudent 
man 1nust have lmo,m thereof. Since he had both actual and constructive 
knowledge of the falsity of the statements in the pay vouchers his dis
avowal of a fraudulent intent is unworthy of belief. This is so for 
the further reason that if he had been bona fide in his asserted belief 
that he was entitled to the $185 per month in addition to the amounts 
certified upon the vouchers, he would have most certainly made claim 
for such additional amount of ;185 per month for the months of June., 
July and August, 1942., which immediately succeeded his transfer to 
the Uni:ta:l States Arrey Air Corps. Restitution in whole or in part., 
actual or promised, does not obliterate the offenses. The evidence 
therefore., beyond a reasonable doubt establishes the accused's guilt 
as alleged and amply supports the court's findings of guilty of the 
Charge and all its Specifications. 

6. Attached to the record is a brief submitted by the accused in 
which he urges (1) that the court erred in refusing his motion for 
findings of not guilty at the conclusion of the prosecution's case 
and (2) that the revievling authority should "declare" the accused not 
guilty because of newly discovered evidence tending to show that the 
accused executed the prosecution's exhibit No. 21 on or about 9 August 
1942 as contended by him and not after 8 September 1942 as shown by 
the prosecution. The first reason fails because the prosecution's evi
dence established a prima fac:i.e case and the second because the "newly 
discovered" evidence is merely cumulative of the accused's ovm testi
mony and as hereinabove shown could not have been controlling in any 
event. It is also considered not inappropriate to state that the 

•instant trial was the third in which ~he same specifications., among others., 
were involved. 

7. The accused is about 30 years old. TheJYar Department records 
show that the accused served in the Kentucky National Guard from 1929 to 
1932., that he was appointed a second lieutenant in the AUS., "Air-P.es" from 
which he was honorably discharged on 9 December 1940., that he was an offi
cer in the Royal Canadian Air Force from about October 1940 until about 

· l June 1942 when he was transferred as a captain to the United States Arrey 
Air Corps and that since the latter date ha has had active duty in such 
capacity. He graduated from high school, attended Eastern Teachers College., 
Richmond, Kentucky, where his father is Professor of History and Dean of 
Men, for 3½ years without graduating, and graduated from Dallas Aviation 

/ 
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School ai'ter one year's attendance. He is married and has three 
children one of which was adopted and as a civilian he was employed by' 
several commercial airlines for different periods o! time as a co-pilot. 

8. The court· was legally constituted. No errors injurious]J 
affecting the substantial ·rights of the accused were committed during 
the trial. For the reasons stated, the Board o.:f.' Review is of the opimon 
that the record of trial is legal.l.7 sufficient to support the .findings 
of guilty of the Charge and all of its Specifications and the sentence, 
and to waITant confirmation thereof. Dismissal is authorized upon 
conviction of a violation of .Article o.:f.'W'ar 94. 

@v.: I!.~- Advo~te-

/ {t(u,A{ f)~,:-~ , Judge Advocate. 

·~~~-1:,, Judge Advocate. 
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SPJGN 
CM 263258 

1st Ind. 

War Department., J.A.G.O • ., 4- OC11944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Theodore H. R. Keith (0-1699531)., Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is lega11y sufficient to support the findings and sentence and 
to warrant confirmation thereof. I recommend that the sentence of dis
missal be confi1,ned and ordered executed. 

3. In March and again in June of this year., accused was tried by 
general court-illartia1 and found guilty of the identical Charge and Speci
fications of which he here stands convicted. In both cases., the review
ing authority disapproved the sentence and ordered a rehearing. The 
instant case is the second rehearing. 

4. Consideration has been given to two letters from the accused's 
parents., dated 31 August 1944 and 9 September· 1944., and two letters from 
Senator Albert B. Chandler., dated 25 August 1944 and 21 September 1944., 
relative to the last trial of the accused. Consideration has also been 
given to three letters from the accused's father addressed to the Presi
dent., The Judge Advocate General and the Director of the Federal Bureau 
of Investigation; respectively., dated 11 July 1944., 3 August 1944 and 
10 July 1944., concerning previous trials of the accused. 

5. Inclosed are a draft of a letter·for your signature., trans
mitting the record to the President for his action., and a form of Executive 
action designed to carcy into effect the foregoing recommendation., sho'\lld 
such action meet with approval. 

1:zyron C. Cramer., 
. Major General., 

The Judge Advocate General. 
10 Incls. 

Incl 1 - Record of tria1. 
Incl 2 - Dft. ltr. for sig. S/W. 
Incl 3 - Form of Executive action. 
Incl 4 - Ltr. dated 31 Aug 44. 
Incl 5 - Ltr. dated 9 Sept 44. 
Incl 6 - Ltr. dated 25 Aug 44. 
Incl? - Ltr. dated 21 Sept 44•. 
Incl 8 - Ltr. dated ll July 44. 
Incl 9 - Ltr. dated 3 Aug 44. 

--~ncl 10 - Ltr. dated 10 J~ 44.~-'----------.:~••-c~-~ 

(Sentence as approved by" reviewing authorit7 confirmed. 
o.c.M.o. 658., 16 Dec 1944) 
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";"{ashington, D. c. 

SPJGV 
CM 263267 

18 SEP 1944 
UNITED STATES ) ARMY AIR FORC~ 

) WESTSRN FLYING TRAINING COW,·;AND 
v. ) Trial by G.C.M., convened at 

) Mather Field, Sacramento, 
Secoµd Lieutenant ·iHLLIAM ) California, 3 and 4 August 
F. JOffi~ (0-752125), Air 1944. Dismissal. 
Corps. ~ 

OPINION of the BOARD OF REVIEW 
TAPPY, HAR,iOOD and TREV.li:THAN, Judge Advocate:, 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHA..'lGE: Violation of the 61st Article of War. 

Specification: In that 2d Lt. William F. Johns, 3031st AAF 
Base Unit, Section B, Mather Field, California, did, with
out proper leave, absent himself from his organization at 
Mather Field, California, from about 23 lJay 1944 to about 
2 June 1944. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification 1: In that 2nd Lt. William F. Johns, * * *, 
Sacramento, California, did, at San Francisco, California, 
on or about 26 April 1944, with intent to defraud, wrong
fully and unlawfully make and utter to Hotel Ce.rlton, a 
certain check in words and figures as follows, to wit: 
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April 26 19M.._ No._ 
VALLEY NATIONAL BANK 

Mesa, Arizona 

Pe:y to the order of Hotel Carlton $69,00 

____Tw~e~n~t~y~d~ol=l~a~r~s~an~d;:..:;n~o./=10_0___--:------ DOLI..Aii.S 

William F. Johns. 2nd Lt. 
0-752125, Yather Fld. Calif, 

and by means thereof, did fraudulently obtain from 
Hotel Carlton ~20.00 in cash, he the said 2nd Lt. 
William F. Johns, then well knowing that he did not 
have and not intending that he should have sufficient 
funds in the Valley National Bank for the payment of 
said check. 

Specification 2: Same allegations as Specification 1 except 
check in the amount of $25, dated 6 May 1944, and made 
and uttered to li'.ather Field Exchange, Sacramento, California. 

Specification 3: Same allegations as Specification 1 except 
check in the amount of $15, dated 9 May 1944, and made 
and uttered to Nicolo L. Basso, Perkins, California. 

Specification 4s Same allegations as Specification 1 except 
check in the amount of $10, dated 10 Lay 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 5: Same allegations as Specification 1 except 
check in the amount of $10, dated 10 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 6: Same allegations as Specification l except 
check in the amount of ~10, dated 10 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 7: Same allegations as Specification 1 except 
check in the amount of ilO, dated 11 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 8: Same allegations as Specification l except 
check in the amount of il5, dated 12 lfiay 1944, and made 
and uttered to Nicolo L. Basso, Perkins, California. 
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Specification 9: Same allegations as Specification 1 except 
check in the amount of $10, dated 12 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California• 

. Specification 10: Same allegations as Specification 1 except 
check in the amount of $10, dated 12 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 11: Same allegations as Specification 1 except 
check in the amount of $10, dated 12 May 1944, and made· 
and uttered to Hotel Senator, Sacramento, California. 

Specification 12: Same allegations as Specification 1 except 
check dated 13 May 1944, and ma.de and uttered to Mather 
Field Exchange, Sacramento, California. 

Spacification 13: Same allegations as Specification l except 
check in the amount of $10, dated 13 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 14: Same allegations as Specification 1 except 
check in the amount of $25, dated 14 May 1944, and made and 
uttered to Radich and Separovich, Sacramento, California. 

Specification 15: Same allegations as Specification 1 except 
check in the amount of $10, dated 14 L;ay 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 16: Same alleiations as Specification 1 except 
check in the amount of fl5, dated 14 May 1944, and made and 
uttered to Radich and Separovich, Sacramento, California. 

Specification 17: Same allegations as Specification l except 
check in the amount of $10, dated 15 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 18: Same allegations as Specification l except 
check in the amount of $25, dated 18 May 1944, and made 
and uttered ·to Mather Field Exchange, Sacramento, California. 

Specification 19: Same allegations as Specification l except 
check in the amount of $15, dated 16 Wiay 1944, and made and 
uttered to Radich and Separovich, Sacramento, California. 

Specification 20: Same allegations as Specification l except 
check in the amount or $10, dated 16 Wiay 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 
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Specification 21: Same allegations as Specification 1 except 
check in the amount of $15, dated 16 May 1944, and made and 
uttered to Radich and Separovich, Sacramento, California. 

Specification 22: Same allegations as Specification l except 
check in the amount of ;10, dated 17 May 1944, and made 
and uttered to Hotel Senator, Sacramento, California. 

Specification 23: Same allegations as Specification l except 
check in the amount of $15, dated 17 May 1944, and made and 
uttered to Radich and Separovich, Sacramento, California. 

Specification 24: Same allegations as Specification l except 
check dated 17 May 1944, and made and uttered to Radich 
and Separovich, Sacramento, California. 

Specification 25: Same allegations as Specification 1 except 
check dated 20 May 1944, and made and uttered to Radich 
and Separovich, Sacramento, California. 

Specification 26: Same allegations as Specification l except 
check dated 20 May 1944, and made and uttered to Radich 
and Separovich, Sacramen....to, California. 

Specification 27: Same allegations as Specification l except 
check dated 21 May 1944, and made and uttered to Radich 
and Separovioh, Sacramento, California. 

Specification 28: Same allegations as Specification l except 
check dated 22 May 1944, and made and uttered to Mather 
Field Exchange, Sacramento, California. 

Specification 29: Same allegations as Specification 1 except 
check dated 24 May 1944, and made and uttered to Matteoni 1s 
Restaurant, Stockton, California. 

Specification 30: Same allegations as Specification l except 
check in the amount of $JO, dated 27 May 1944, and made 
and uttered to Bank of America, Santa Cruz, California. 

Specification 31: Same alle~ations as Specification 1 except 
check in the amount of ti30, dated 29 May 1944, and made 
and uttered to Bank of America, Santa Cruz, California. 
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Specification 32: Same allegations as Specification 1 except 
check in the amount of $25, dated 31 May 1944, and made 
and uttered to Bank of America, Santa Cruz, California. 

SECOND ADDITIONAL CHARGE: Viole.tion of the 69th Article of War. 

Specification: In that 2d Lt. William F. Johns,***, having 
been duly placed in arrest at Mather Field, California, on 
or about 3 June 1944, did, at Mather Field, Sacramento, 
California, on or about 17 July 1944 break his said arrest 
before be was set at liberty by proper authority. 

He pleaded guilty to all Charges and Specifications except the Additional 
Charge to which he pleaded not guilty, but guilty of a violation of the 
96th Article of War. He was found guilty of all Charges and Specifications. 
No evidence of prior convictions was introduced. He was sentenced to be 
dismissed the service. The reviewing authority approved only so much of 
the findings of guilty of the Additional Charge and its Specifications as 
involves findings of guilty thereof in violation of Article of V,ar 96, ap
proved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The prosecution at first presented no evidence in support of 
the Charges and Specifications, informing the court that it would rest 
its case solely upon the accused 1s pleas of guilty (R. 43). After the 
defense had concluded the presentation of its case, the law member re-

. quested the prosecution to introduce some evidence to establish commission 
of the offenses alleged in the Charge and its Specification, and in the 
Second Additional Charge and its Specification (R. 63). Evidence was then 
introduced in support of the Charge and its Specification to show that ac
cused absented himself from his or~anization without leave from 25 May 1944 
to 2 June 1944 (R. 64; Pros. Ex. A). In support of the Second Additional 
Charge and its Specification it was verbally stipulated by the prosecution 
and the defense that the accused had been placed in arrest in quarters on 
or about 3 June 1944, that he breached this arrest before being set at 
liberty by proper authority, and that thereafter he was apprehended in 
San Francisco, California, on 19 July 1944 (R. 63, 64). • · 

4. The defense offered the testimony of acc1.l58d 1s mother, father, 
sister, and his brother, the latter being an officer in the Air Corps. 
The substance of their testimony was that accused had always been a duti.rul 
and loving son and brother. He had begun to work early in boyhood, first 
selling papers, then operating a small trucking business, and later employed 
as a sheet metal worker. He had always turned his entire-earnings over 
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to his mother for the ·support of the family,-his father's income always 
being small and frequently nonexistent because of ill health~ Accused 
had been a good church worker, and had never been in trouble of any kind 
in civilian life. He was held in. the highest esteem and affection by 
all persons with whom he had contact {R. 43, 48, 49, 53). 

Captain George W. Mabee, who had known accused for about two 
years in the Army, testified that accused's reputation at the stations 
where he had served with him was good and the performance of his duties 
as a soldier was excellent (R. 65, 66). In addition, it was stipulated 
by the prosecution and the defense that accused was a capable flyer {R. 67). 

Letters from various civilian employers and acquaintances of 
accused attesting to his good character were received in evidence without 
objection (R. 56-58; Exs. 1-7). 

The accused after having his rights as a witness explained 
elected to testify under oath. ·He testified that he had repaid all of the 
obligations resulting from the issuance of his worthless checks~ He 
further stated: 

"Well, sir, I try, myself, to arrive at some explanation; and 
as far as I can understand, I have really no logical explanation 
for committing such acts. I realize the seriousness of it, and 
I sincerely mean this: I am sincerely sorry that I put such a 
black mark on my name, my family, and the Army of the United 
States, toward the uniform I'm wearing. I wish to expross ury
self this way; that, if I am dismissed from the service, that 
I be given the opportunity to erase this black mark by reenlist
ing. I assure the court that if I am given this consideration, 
that I will do everything in my· power to back up that consideration. 
That is about all,-sir." (R. 60)~ 

5. Immediately after arraignment of the accused defense counsel 
informed the court that he was doubtful of the mental condition of the 
accused and requested permission to introduce evidence relative thereto 
prefatory to a motion urging the court to recommend to the appointing 
authority that a board or officers be appointed to examine into accused's 
mental condition. The court granted the request and the defense introduced 

· evidence to show that one person who had known accused since February 1944 
found nothing abnormal in his behavior except once when accused was highly 
intoxicated (R. 26-30). Another individual had noticed nothing unusual in 
accused's actions and demeanor during the previous eight months {R. 31). 
The accused appeared to be rational and sensible to the assistant defense 
counsel during his interviews before t.rial but had nothing to offer to 
assist in his defense (R. 34, 35). Laptain Lyman c. Veazy, a qualified 
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psychiatrist, had interviewed the accused, found no evidence of insanity 
or abnormality and did not believe -that three or four weeks of arrest in 
quarters or of confinement would adversely affect his mental condition 
(R. 38, 40, 41). Following the introduction of this evidence the law 
member denied the motion of defense counsel that the court recommend to 
the appointing authority that he convene a board of officers to examine 
into accused's mental condition (R. 42). 

At the conclusion of the trial and after the president had an
nounced the findings and sentence as voted upon by the court, the law 
member made the following statement in open court, viz: 

"As a result of the mention by the defense counsel of suspected 
insanity of the accused, two questions·were propounded to the 
court during closed session. The first question, 1 Is the ac
cused in proper mental condition at this time to undergo 
trial1', to which question more than two-thirds of the members 
present, by secret written ballot, at the time the vote was 
taken concurring, answered in the affirmative, 1yes 1 • A second 
question was then propounded as to all specifications and 
charges, as follows: 1'17as the accused, at the time of the . 
commission of the alleged acts, so far free from mental defect,· 
disease or derangement, to be (1) able to distinguish right from 
wrong, and (2) to adhere to the right, to which question two- . 
thirds of the members present, voted by secret written ballot, 
in the affirmative; that is, that the accused was sane at the 
time of the commission of the acts. 11 (R. 70, 71). 

It is apparent from the evidence presented by the defense itself that the 
court's conclusions as to the sanity of the accused were fully warranted. 
Although it was irregular for the law member to reveal the details of the 
court's deliberations in determining the sanity of accused inasmuch as it 
is implicit in its findings of guilty that it determined the accused to be 
sane and legally responsible for bis acts, nevertheless the irregularity 
was procedural only and did not prejudice any substantial rights of accused. 

The evidence and accused's pleas of guilty fully sustain the 
findings, as approved by the reviewing authority, that accused absented 
himself without leave from 23 May 1944 to 2 June 1944; that between 
26 April 1944 and 31 May 1941+ he made and uttered 32 checks and thereby 
fraudulently obtained a total of $430 without having or intending to 
have sufficient funds on deposit in the drawee bank to pay those checks; 
that on 17 July 1944 accused breached an arrest imposed upon him on 
3 June 1944. 
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6. The accused is about 23 years of age. In civilian life he 
was employed as a sheet metal worker. He entered military service 
17 September 1942 and was appointed an air cadet 22 October 1942. On 
28 July 1943 he was commissioned a second lieutenant and assigned to 
duty with the Air Corps. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion ot 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty as approved by the reviewing authority, to support 
the sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of Article of War 61, tfJ or 96. 

, Judge Advocat~. 

____s_i-c_k___i=n....._Ho-s~p_i_t~al=------' Judge Advocate. 

---jf?~·~-------··--~-~------..;.-..<....;.....;;_..___, Judge Advocate. 
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SFJGV 
Ci.'.: 263267 

1st Ind. 

War J.,epartment., J .A.G .o., - To the ~;ecretary of 7la:r. 
29 SEP 1944 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in.the 
case of Jecond Lieutenant Yfilliam F. Johns (0-752125), Air, Corps. 

2. I concur in the opinion of the 3oard of Review that the 
record of trial is legally sufficient to support the findings of 
61lilty as approved by the reviewing authority, to ,support the pen
tence and to warrant confinnation of the sentence. I recommend 
that the centence, though inadequate, be confirmed and carried into 
execution. 

J. Consideration has been given to the inclosed letter frcm 
the accused's parents addressed to the President of the United States, 
in which they request clemency. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

:..t,Ton C. Cramer, 
Major General., 

1'he Judge Advocate General. 
4 Incls. 

Incl 1 - F.ecord or trial. 
Incl 2 - Ltr fr Mr & llrs 

W Johns., 14 Aug 44. 
Incl .3 - Di't. ltr for sig S/w. 
Incl 4 - Form of action.· 

(Sentence confirmed. o.o.v.o. 605, 3 NOY 1~44) 
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16 SEP 19# 

S?JCH 
C?J 263284 

UNI'fED STATES ) EIGHTH SERVICE COMMAJID 
) ARMY SERVICE F'ORCES 

v. ) 
) Trial by G.c.u., convened at 

Private ANDREW MUTE ) Ca.mp Lj_vingston., Louisiana, 
(39043372)., 3696th Quarter- ) 28 August 1944. DishonorabJs 
m4ster Truck Company., Camp ) discha~e and confinement for 
Livingston.,· Louisiana. ) five (5J years. Federal Re

) f ormator-J. 

HOLDING by the BOA.RD OF REVIEW 
DRIVER., LOTTEHHCS and O10<:NNOR,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the soldier named above. 

2. Accused was triad upon the following Charges and Specifications: 

CHARGE I: Violation of the 64th Article of War. 

Specification 1: In that Private Andrew White, 3696th Quartermaster 
Truck Company, did, at Camp Livingstcr., Louisiana, on or about 
22 July 1944, lift up a weapon, to-wit: a weed cutter., . against 
Captain Harry \'1. Bennett, his superior officer, who was then in 
the execution of his office. 

. . 

Specification 21 In that Private Andrew Yihit.e, 3696th Quartermaster 
Truck Company., having received a lawt"ul. command fran Captain 
Harry W. Bennett, his superior officer, to come out of his hut, 
did, at Camp Livingston, Louisiana, on or about 22 July 1944, 
willfulJ:y disobey the same. 

CHARGE Ila Violation of the 93rd Article of War. 

Specification: In that Private Andrew White, 3696th Quartermaster 
Truck Company, did, at Ca-m.p Livingston, Louisiana, on or about 
22 July 1944, with intent to do him bodily harm, - canmit an assault 
upon Private First Class Charles F. Green, by attempting to 
strike him on the body with a dangerous instrument, to-wit: a 
weed cutter. 

He pleaded not guilt;ir to and was found guilty of all Charges and Specifications. 
Evidence was presented of two previous convictions involving absence without 
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leave in violation of Article of War 61, and failure to obey a lawful 
order: in viohtion of Article of War 96. He was sentenced to be dis
honorably discharged to forfeit all pay and allowancP.s due or to beca:ne 
due and to be conf~d at hard labor for 5 years. The reviewing authority 
awroved the findings and the sentence, designated the Federal Reformatory, 
Kl Rem, Oklahoma, as the place of confinement and forwarded the record 
of trial for action under Article of War So½. 

3. The evidence for the prosecution shows that on 2~ July 1944, ac
cused was a gaITison prisoner in the stockade at Camp Livingston, Louisiana 
(R. 6}. Captain Harry w. Bennett, the post am prison officer, ordered ~he 
prisoners to cut t:he grass in the area, and, following a report that ac
cused had refused to work, sent Private First Class Charles F. Green to 
W:vestigate (R. 6, 6-14). Accused was carrying a grass cutter described 
as a wooden handle about three feet long with a sharp, double-edged blade 
on the end ag,ro.ximately ,two inches wide and a foot long, the instrument 
weighing about three pounds (R. 6-3, 6-lliJ. Frivate Green ordered accused 
to lay down the cutter, saying that he wished to speak to him, but accused 
refused and as Private Green approached, accused commenced swinging the 
cutter at him compelling .Private Green to back a.,-ay to avoid being struck. 
Private Green testified that accused was "kinda angry", and called him 
(private Green} "a mother fucking son of a bitch11 (R. 6-14, 6-15). 

Accused then went into his hut and Captain Bennett was SU111I:1oned: 
He went to the door of the hut and called out in a loud voice, "'Ibis is 
Captain Bennett, Police and Prison Officer, I want you to come out". Ac
cused replied, •if I come out I will cut your head offtt (R. 6-1, 6-15). 
Captain Bennett threatened to get a tear gas grenade bui accused still re
fused to come out • A tear gas grenade was sent for and when it arrived 
Captain Bennett, after again ordering accused to come out, attempted to 
push open the screen door of the hut. Accused commenced striking the other 
side of the door with the grass cutter. Captain Bennett stood about two 
and a half fee~ from the door,· as far away as he could and still reach it. 
He. succeeded in opening the door a few inches but accused struck it and . 
forced it shut.·· Captain Bennett testified that if the cutter had come through 
the screen it would have struck his hand. However, he was unable to say 
whether the cut~er struck the screen or the wooden pa.rt o! the door. Under 
Captain Bennetts orders the guards knocked the screen in and the tear gas 
grenade was thrown into the hut (R. 6-2, 6-4, 6-7). ' 

. 4. The evidenc.e for the defense shows that when accused was ordered 
to cut grass he st_at~d t~t he had been working all day and would not work 
unless 11the 'Other p~s-~ners..did. Private Green told accused he would work 
or go to the-hole• Accuse~_had a grass cutter in his hand and told Green 
to leave him alone, ·whereupon G~en summoned a number of guards, who S.ITived 
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anned w.i..th ball bats. Accusea ran to his hut and Captain Bennett was called. 
Captain Bennett ordered accused to come out of the hut, but he did not an
nounce his identity t·o accused. Accused said he 11wasn•t coming out to be 
beaten all up 11 but l!'.ade no threats against Captain Bennett (R. 6-19, 6-22, 
6-23). 

The accused e1ected to remain silent (R. 6-28). 

5. 1he evidence accordi.nflY shoi'l~S that accused, while a prisoner in 
the post stcckade at Ca.mp -Livingston, Louisiana, refused to wo:r-k and when 
Frivate :it'irst Class Charles F. Green was sent to investigate, and approached 
accused, he (~ccused) cursed Green ~nd swung a era~s cutter at him, forcing 
him to retreat to avoid being struck. The grass cutter consisted of a eharp, 
cloubJe-edced blade, 2 inches by 12 inches, _en a han:le three feet long. An 
assault with intent to do bodily har,-n vd.th a dangerous instrument (Spec., 
Chg. II) is proven. 

The ev:i.dence further shows that after as~a,,lting Private Green ac
cused ra11 t'.1 his hut eJ1d refus 0 d to come out,; _th&t Captain Harry -.·{. Bennett, 
the post and pri:::-:,n officer, was summonec., told accused w!lo he was anQ 
ordered him to come out of the hut; but·that accused disobeyed the order 
(:3;,ec. 2, Ch~. I). 

Captain Bennett secured a tear gas grenade and attempted to ;~c 
..t: :::creen door of the hut cpen in order to throw in the grenade. /.,ccused 

:otruck the other side of the scre:::n cloo:i: with the grass cutter several times 
~nd forced the door shut. Although the erass cutter had a sharp blade which 
1..:11d.oubtedly could have penetrated t!le scree!l, and in such case wight have 
str11cl: Captain Bennett Is hand as he pushed on the door, the evidence con
:::ic.erfid ill its entirety does not warrant the inference that th-:) weapcI' was 
w5.fl}derl wi f,h that purpose ill view. Rather the intention of accused. appears 
to have been to u:;e the [;rass cutter to force the door shut and not as a 
1,1e,J!lf of COITfillitt:i_ng a'"1 c>ssault directly or indirectl;• upon Captain Bennett. 
It is cI1arged that accu:.:.;ed did 11 :i.:i ft '.!_r a weap0n11 e.;;air_:.::t Captain Bennett, 
,rhich e.ccorcJfo6 to the 1:armal for Court.s-:.:artial(par. 1J4a), 11ccvers any 
s i.>n~,, c assoul t committed in tr. : m,:m~er stated11 • An assau.l.t is 11an atte:n,;;,t or 
cf."fer v;ith unlawft:l fo:- ce c r v:i. oJ.ence to do c:. cor;-,oral hurt to another" (foCl.''., 
par. lli9J). Tl-,'3 ioard is of t:10 cpini.on t:,hat accu.sed aid-not use thP. YTeaocn 
;;it-ii the-intent o.:.' h;ccr.nfo;:; Captain Bennett. Alth-'.lu;:;h under Article ..-,f ;'le_~ 
;'.. '.;:; ti-12 3o;:,rd oi rieview c].ocs not weigh eviC:enr;e or detcrmi..11c contravurt:,ed. 
·~L-::s",i-::ns o:' :>..ct, nevert!1eless, 5-."1 C::.ct,-:r:::ir.ir.g "t;1'eth•::r there is evidence c:f 
''i1c·:0 r"J +Jo $1.)_?Jrt [;. findinz '.J:::' euilty, ·.-;_·E;re 2X'.,_Y p::irt, of a fi:n:iir(; Cf guiJty 
"t:ats r•n an :r..fcror:ce of fJr;t., it i:::; "."-'v" , ·ty of t:le Board to c.et:mrd.ne whethe· 
:.:1c.,...<"· i, i:: F,,? ev-~r..i.e:,-;_ce a rcciso::abl:-, basL f'or sud: infer8!1ce (~1i 223336_; 1 
~u~J .• ._1_:;.G 15"9). 'l'i1:; fir.cir..g t~c> t accuse-:l J j ~ted U) 2. wea)cn against Captain 
__;,::,rinott \;:,pee. l, Che. I) is net sustajned by tl1,::1 o•rldence. 
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4. For the reasons stated the Board of Review holds the record of 
trial legally :insufficient to support the finding of guilty of Specifica
tion 1, Charge I, legally sufficient to support th-3 f:indings of guilty of 
.?11 other Sp3cHications and the Charges, and legal:cy- sufficient to support 
th'3 sentence. Conf:inement in a penitentiary is authorized by the 42nd 
AI't:5.cle cf Wc:r for the offense of assault 'With a dangerous weapon, recog
nized as a::i cffense of a civ.il nature and so punishable by penitentiary 
confinement for more than one year by Section 22-.502 of the District of 
Columbfa Code. 

____/_f_~----------·'.--_h)_:_l)_·l&t(..,v~...,-___, Judge Advocate. 

--~""':1.~/J:t.;k"'"_-_-_)--,,---v1_/'__;;;._______ .,Judge Advocate. 

-_-...?l_:1_c_U. -_J_::__,~_· __, Judge Advocate. 

-~-
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1st Ind. 

1ia.r i.lepartncnt, J.A.G.O., 19 StP f~ - lo the Cor:unanding General, 
iig,hth .3ervi ce Cor;ima.nd, Arhl:;f Service Forevs, Dal lo.s 2, Texas. 

1. In the ca;;e of Private Andrew 'ifoite (39043372), 3696th Quarter
master fruck Company, Camp Livingston, Louisiana, I concur in the holding 
of the Board of ;_{eview that the record of trial is legally insufficient 
to support the finding of guilty of Specification 1, Charge I, legally 
sufficient to support the findings of guilty of all other Specifications 
and the Charges, and legally sufficient to support the sentence, which 
holding is hereby approved. I therefore recoIIUuend that the finding of 
guilty of Specification 1, Charge I, be disapproved. Thereupon, under 
the provisions oi' Article of War 5o½, you will have authority to order 
the execution of the sentence. 

2. Al though confinement in a reformatory is authorized in this 
case, ir. view of all the circumstances it is recommended that the United 
States Disciplinary Barracks, Fort Leavenworth, Kansa.a, be designated as 
the place of confinement. 

3. \Vhen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file nUI:J.ber of the record in brackets at the end of the pub
lished order, as follows& 

(CM 263284). 

Myron C. Cramer., 
Major General, 

The Judge Advocate General. 

1 Incl. 
~ecord of trial. 

https://Cor;ima.nd
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WAR DEP.ARTJdENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. 

(245)15 SEP 1914 
SPJGH 
CM 263301 

U N I T E D S T A T E S ) FIRST AIR FORCE 
) 

. v. ) Trial by G.C.M• ., convened at 
) Bradley Field, Connecticut., 

Private ALBIN J. BIACHURA ) 31 August 1944. Dishonorable 
(32582081), Section I ) discharge and confinement 
(Security)., 121st Amy Air ) for ten (10) years. Reforma
Forces Base Unit (Fighter), ) tory. 
Bradley Field., Connecticut. ) 

HOLDING by the BOARD OF REVmv 
DRIVER., LorTERHCS and O'CONNOR, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the soldier named above. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 69th Article of War. 

Specification: In that Private Albin J. Blachura., Section I 
(Security), 121st A.mu Air Forces Base Unit (Fighter)., having 
been duly placed in confinement at Bradley Field, Connecticut, 
25 April 1944, did, at Bradley Field, Connecticut., on or about 
5 May 1944, escape from said confinement before he was set at 
liberty by proper authority. 

CHARGE ll: Violation of the 58th Article of War. 

Specification: In that Private Al.bin J. Blachura., Section I 
(Security)., 121st Anny Air Forces Base Unit (Fighter)., did., at 
Bradley Field., Connecticut., en or about 5 May 1944, desert the 
service of the United States and did remain absent in desertion 
imtil he was apprehended at Buf.falo, New York, on or about 22 
July 1944. 

CHARGE III: Violation of the 93rd Article cf rlar. 

Specification 11 In that Private Al.bin J. Blachura., Section I 
(security), 121st Army Air Forces Base Unit (Fighter)., did, at 
Buffalo, New York., on or about 17 July 1944., in the nighttime 
feloniously and burglariously break an:i enter the room of 
John Danahy in the Hotel Buffalo., with intent to commit a felony, 
viz. larceny, therein. 
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.:J_pecii:ir>: ti'.:,1 2: ln ti""; L iri",,--F1t8 i1.lbin J. BJ.ac~u.ra, Sectton I 

· · " '[; U • t ' '· ght ) r11·d(Sec.uri t~·), l 2'. c: .L.rr::y .. i] r .r crcc;; ..>&Se ru.. \.:i 1. , er , ...,. , 
;.t 3nifo2 o, i·,.w Yer k, en 0r about 17 JuJ.y 1944, feloniously 
take, ::t€c:,2., ,,.: ..c: carry aW3.J five hundred J.cllars {,i-500.08) 
l:;.,•fu...1 IT:onc:y 0"!.' the UriJ..ted Stat·:s, th,? property of John 
D2.na.:·1y. 

AI·:Cil'IC;·.:A.:. ca~iG~: 7foJ..ation of the 69th Article of 11ar • 

.Specification: In the.t Private Albin J. i3)a chura, S'?cti'on "111 

(::>.ec,;n-1ty), 121st Arr:y Air Forces Base Ur.it (Fichter), hav
ing beer. dul:; )laced in ccnfinc:T.ent in th0 r,u:::.rdhouse at 
Brc.cley Field, Conncctici..:.t., en or about 28 July 191-14, clid, at 
said 3ro.dley fi1:;ld, Connecticut, on or about 16 August 1944 
ecc2.-:-:,e fro:n said ccnfinemer.t before he was set at liberty by 
i)rcp~r a\1thority. 

He pleaded e;uilty to Charge l, the it.dditional Charge and the Speci£ic12,tions 
thereunc.er; guilty to the Specificatj.cn, Charge II, except the words 
llc'esert 11 and 11 in desertion11 , substituting therefor the words "absent him
self witho,;t l0c:.ve frcm 11 :md 117d.thcut l8ave", and not guilty to Charge II 
but guilty of a violation of the 61st Article of :'far; and not guilty to 
Cnarg8 III and the ::.ipecificc.tions thereunder. He was found guilty of the 
Specification, Charr,e II; with exce:ritions and substitutions as pleaded;_not 
Q.lilty of Charge II, but e:u,ilty of a violation of the 61st Article of War; 
and guilty of all other Specifications and Charges. Evicence of four 
previous cawictions w-9.s intrcduced, three by surr.mary court martial· and 
cne by s:::;ec:i::11 court ci;l.I'tis.l, of absence without leave, in violati::m of the 
61st Article of ·.-iar, ru1d of' bre2.ch of restriction, in violation of the 
96th Article of \ia.r. He was sentenced to dishonorable discharge, total for
feitur-:s anr::. ccnfir..ement at hare. labor for ten years. The reviewing au
thority approved Ui.e s•.mtenca an::l desigM.ted the Federal Rsiformatory, 
Chillicothe, Ohio, as the place jf confinement. The record of trial was 
forwarded for action u.nci.er Article of War 5o½. 

3. Tho evidence is legally ~ficient to support the findings of 
euilty of all Speci!ica.tions and Charges except Specification 1, Charge 
III, and to support the sentence. The only question requiring consideraticn 
is v.nether the evidence is legally sufficient to support the finding of 
guil~y of Sp~cification 1, Charge IJI. 

he 'I'he eviderce fer the prosecution in pertinent part shows that on 
tt.e afternoon of 17 July 1944 J[r. John J. Danahy becarne acquainted with 
acct:sed in .:...urphy 1s Tavern, Bu.:1'alo, r;ew Iork. They had a. number of 
drinks of beer and whiskey together and Mr. Danahy "flashed" a rJll of cur
rency containing between t500 and i6OO. At about 3:30 p.m. I.ir. Danahy 
left the tavern alone ar.d returned to his room (number 637) at the Hotel 
Buffalo. Upon entering the room he closed the door., but could not remember 
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whether he locked·it. He ?laced his money in a bureau drawer under a towel, 
removed his clothes and went to bed. He was alone when he entered the 
room and Vihen he retired. About 4:00 p.m. (not later than 5:00 p.m.) he 
went to sleep. 'When he awakened he 11checkedn the bureau drawer and found 
his money missing (R. 8; Ex. 2). 

On 21 July accused was apprehended by two city policemen of 
Buffalo (R. 6; Ex. l). He adr.1it ted to them that he took about $500 from 
room 637 at Hotel Buffalo, and cave them $260, which was returned to Mr. 
Danahy (R. 8; Exs. 3 arrl 2iJ. On 22 July he voluntarily (Ex. 1) made ;:m:l 
signed a written statement in which he admitted that on nMonday evening 
July 17th 1944" he entered room 637 at the Hotel Buffalo and took $500 of 
the money of Mr. Danahy from the dresser drawer (R. 8; Ex. 5). 

5. The accused made an uns,vom statement to the effect that-the hotel 
door was not locked, that he was "invited to go up" by Mr. Danahy, and that 
he used no force in mt ering the room (R. 14-15). . 

6. The evidence shc,,rs that at some time after 5:00 p.m. on 17 July
1944 accused entered the hotel. room of Mr. John J. Danahy in a hotel at 
Buffalo, New York. At the time, the door was closed but not locked, and 
:Mr; Danahy was asleep in bed. Accused stole about $500 of Ur. Di.nahy 1 s money 
.from a bureau drawer. 

In the opinion of the Board of Review every element of the offense 
of burglar,r is proved except that it is not shOffl'l that accused entered the 
room in the nighttime. His entry may have been shortly after 5100 p.m., 
lilich would be in the daytime. His admission that he entered the roan 
"Monday evening• adds nothing to the proof as the term •evening" covers an 
indeterminate part of the dq not limited to the hours o.f darkness. To 
constitute burglary the breaking and entry must be in the nighttime (MCM, 
1928, par. 149~). Accordingly, the evidence supports only a finding o! 
guilty of the lesser included offense of housebreaking. 

7. The charge sheet shows that accused is 28 years or age and that 
he was inducted 13 November 1942. 

8. For the reasons stated the Bo~d of Review holds the record of 
trial legal:cy sufficient to support only so much of the finding of. guilty 
of Specification 1., Charge III, as involves a finding of guilty of house
breaking; legally sufficient to support the .findings of guilty ot all other 
Specifications and Charges; and J.egally sufficient to support the sentence. 
Cc~.inement }n a penitentiary (or Federal reformator;y) is authorized by 
Article of. ]iar 42 for the of.tense of housebreaking., recognized as an ot.t'ense 
or a civil nature an:l so punishable by penitentiary ccnf'inement:, b;r section 
22-1801, District of Columbia Code. · · 

r , 

~ Jwlge J.<m>oate.· 
- 3 - . 
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1st Inc.. 

16 SEP 1944¥:;:: Department, J.A.a.o., - To the Commanding General, 
First Air Force, Mitchel Field, ••,;,;,~ ...:0rl-:. 

1. In the case of Private Albin J. Elachura (32582081), Section I 
(Security), 121st Anny Air Forces Base Unit (Fighter), Bradley Field, 
ConnecticLTt, attention is invited to the foregoing holding of the Board of 
Review that the record of trial is legally sufficient to support; only so 
much of the finding of guilty of Specification 1, Chargellr, as involves 
a findin:; of guilty of housebreaking; legally suf.t'icient to support; the 
.find:ings of guilty of all other Specifications and Charges; and legally 
sufficient to support the sentence, which holding is hereby approved. For 
the reasons therein stated it is recommended that only so much of the find
ing of guilty of Specification 1, Charge Irr, be approved as involves a 
findinr; of guilty of housebreaking. Thereupon, under the provisions of 
Article of War 50½, you will have authority to order the execution of the 
sentence. 

2. When copies of the published order in this case are forwarded to 
this office they shou1. d be accompanied by the foregoing hol~ and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of too published order to the record in this case, please place the 
file number of the record in brackets at the end of the published order 
as follo,rsi ' 

(CM 263301) • 

Myron c. Cramer,. 
Major General, 

The Judge Advocate General.
l Incl. 

Record of trial. 

-4-



WA.R DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advoca.te Genera.! 
1iia.shington. D.C. 

(.249). 
SPJGK 
CM 263303 21 DCT 1844 

U N I T E D S T A T E S ) .ARMY AIR FORCES 
) CENTRAL FLYING TRAINING COM:MAND 

v. ) 
) Trial by G.C.M.,. convened 

Second. Lieutenant JOHN P. ) at Ellington Field,. Texas,. 
VARNELL (0-768322),. Air - ) 24 August 1944. Dismissa.l 
Corps. ) and total forfeitures. 

OPINION of the BOA.RD OF REVIEW' 
LYON,. HEPBURN and MOYSE,. Judge Advocates. 

l. The record of trial in the case ·of the officer named above has been 
examined by the Bo·ard of Review a.nc1 the Board submits this,. its opinion,. to_ 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications a 

CHARGEa Violation of the 96th Articla of War. 

Specification la In that Second Lieutenant John P. Varnell,. Air 
Corps,. did,. on or about 4 June 1944,. at Houston,. Texas,. wrong
fully pilot a military aircraft at an altitude of approximo..tely 
fifty (50) feet above the ground in violation of paragraph 16,. 
A.AF Regulation 60-16. 

Specification 2 a In that Second Lieutenant John P. Varnell,. Air 
Corps,. did,. on or about 27 June 1944,. at Houston,. Texe.s,. wrong
fully pilot a military aircraft at an altitude of approxilllately 
fifty (50) •feet a.hove the ground in violation of paragraph 16,. 
AAF. Regule.tion 60-16. 

Specification 31 In that Second Lieutenant John P. Varnell,. Air 
Corps,. did,. at Houston,. Texa.s,. on or ~bout 27 June 1944,. wrong
fully perform acrobatic maneuvers with a military aircraft over 
a congested area of said City of Houston in violation of para-
graph 10,. AJJ' Regulation 60-16. ~ 

He pleaded guilty to and was found guilty of the Charge and Specifications. 
No evidence was introduced of a:n.y previous conviction. He was sentenced to 
be dismissed the service and to forfeit all pay and all01Vances due or to 
become due. The reviewing-authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

https://Advoca.te
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3. The evidence for the prosecution showed by stipulation that the a.o
cused was in the mili ta.ry service. On 28 June 1944 the accused voluntarily 
signed a written statement admitted in evidence without objection (R. 6, Ex.l). 
In substance the statement avers tha.t the home of the accused is located at 
2304 Chestnut Street, Houston, Texas. From 28 N.ey 1944 until the date ot the 
statement he was stationed a.t Ra.ndolph Field, Texas. On 27 ·June 1944 he flew 
a plane over his home a.t 2000 feet, then 11buzzed11 the home a.t 50 to 100 feet. 
Re arose a.gain to 4700 feet and did two barrel rolls and a.gain "buzzed" the . 
home a.t 50 to 100 feet. He did this a.s a. welcome to his brother in the service 
who had just re.turned home. On 4 June 1944 he flew over his home for "the 
benefit of" his mother and father at a. height of 50 or 100 feet and then 
ascended to 5500 feet and engaged in stunting :maneuvers doing one slow roll 
and one loop. On both occasions he was flying an AT-6 plane. 

Five civilian witnesses were ca.lled by the prosecution to corroborate 
the law 1'lying of the accused and his acrobatic maneuvers. T'.a.ey also showed 
that the area where this occurred wa.s thickly congested and populated and was 
in the northern section or the City of Houston (R. 7,10,16,21,24). 

4. Accused, after proper warning of his rights, elected to testify in 
his mvn behalf. He testified that he has served three and a ha.lf years in 
the Arr!v, has 500 hours flying time to his credit, and has been a pilot a 
little over six months. During this time he has received two efficiency ratings 
of "Excellent" and one of 11Very Satisfactory11 

• He knew of the flying regu
lations prohibiting low 1'lying_and his· sole reason for flying low on 4 June 
was to "show off11 in the sight of his parents (R. 26-27). 

5. Anrrtf Air Forces Regulation 60-16 provides in paragraphs 10 and 16 
as follo.-sa 

1110. Acrobatic Flight. No pilot will perform acrobatics a 

a. At any height whatsoever over a congested area of a.ey 
city, town, or settleme~t, or over any open-air assembly 
of persons." 

0 16. Minimum Altitudes of Flight& 

a. Except during take-off and landing, aircraft will not be 
operated a 

(1) Below the following altitudes a 

(a.) 1,000 feet above any building, house, boat, vehicle, 
or other obstructions to flight." · 

It was shown beyond a:r:ry reasonable doubt and a.dmitted by the accused that on 
the. day-a and at the place averred in the apeoificationa he piloted a military 
plane at an altitude of approximately 50 feet above the ground ancidid also 

-2-
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on the aame oocaaion,s perform a.orobatica with the plane over a. congested area. 
of the City. of Houston. ·Texu. Suoh act• oonstituted violation.a of the ArrJv 
Air Forces Regulation set forth above, and in tarn Tiolated the 96th Article 
of War as oonduot prejudicial to good order and millte.ry discipline. 

6. War Department records ehow' the accused to be 22 ;years of age, born 
in Houston. Texas, 22 September 1922, single, and a. high school graduate. Ha 
enlisted in the service 30 January 1941. HrTed u an enlisted man to 30 
March 1943, then u an aTiation cadet until he wu oommiuioned second lieu
tenant, Arm:, or the United States, Air Corps• 8 Februar;y 1944. 

7. The court was legally constituted and had jurisdiction oTer the 
accused and the offense ■• No error• injuriously &f'fecting the substantial 
rights or the aocua ed were committed during the trial. In the opinion ot 
the Boa.rd o~ Renew the record· of trial is legally sufficient to support 
the findings and the sentence: a.nd to warrant conf'irmation of the aentenoe. 
Dismissal is authorized upon a conviction of a Tiolation of the 96th .Article 
of War. 

, Ji.dge .Advocate. 

https://millte.ry
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1st Ind. 

;,for Department, J.A. G. 0. , 24 OCT 1944 - To the Secretary of War. 

1. ITere~vi th transm.i tted for the action or the Presi:ient are the record 
of trial and the opi;1.ion of the Board of ii.eview in the c:ise of Seoond Ll.eu
teuant John P. Varnell (0-768322), Air Corps. 

2. ::;: conc•..r in the opinion of the Boo.rd of Review that the record c,f 

trial is legally sufficient to support the findings and the sentence and 
to warr~nt confirmation of the sentence. 

3. Consider~tion has been given to a petition for clemency addressed 
to the President of the lhlited States, signed by numerous citizens of 
Houston, Texas, attesting to the fine character of the accused. Attached 
to the petition are letter:; addressed to Honorable Tom Connally, i.Ini te,j 
States Senate, from r,.:r. Fre.r...k p,_ul, Assistant Chief Deputy Sheriff, and 
I,71-. c. L. Albertsor.., Investigator in the Office of the Criminal Distrie~ 
~ttorney, b0t~ of Houston, Texas, who speak highly of accused's character. 
Cons id era.ti on has also been g;iven to the attached memora."ldum fro:n Ll.eu
tenant Gcncri-:.1 Barney r:. ·Giles, Deputy Co:::me.nder, Arrrv Air Forces. da,ted 
16 October 1:,"'4• stati.r-c th1:1.t he is familiar with the fa.ots in this case 
and recommc::di-:'1[; that the sent::nce to dismissal be confirmed but COllllllUted 
to a forfeiture oi' ;',.,75.00 of accused';; pay per month for a period of six· 
months, in which recommendation I ccncur. 

4. Inclosed are a draft of a letter for your sioiature transmitting 
the record to the President for his action and a form of Executive e.otion 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

1vron c. Cramer. 
Major General. 

5 Incls. The Ju:lge Advocate General. 
Incl.l-Record of trial. 
Inol.2-Drrt. of ltr. for 

sig. Seo. of War. 
Incl.3-Form of Ex. action. 
Inol.4-Petition for clemency and 

ltrs. attaohed. 
Incl.5-Hemo. fr. Lt. Gen. Barney 

¥. Giles, DC, AA:F. 

'sentence contirud wt commuted to forfeiture ot 175 per aonth tor six 
months. o.c.K.o. 628, 17 Nov 1944) -
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WAR DEFArl.T:r.;ElIT 
A.rmJr Service Forces 

In the Office of The Judge Advocate General (253)Washington., D. C. 

SPJGU 
C'J: 26.3304 4- OCT 1944 

UNITED STATES ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING COMMAND 

v. ) 
) Trial by G.C.M., convened 

Second Lieutenant D. G. ) at Ellington Field., Texas, 
KIRKLAND (0-742485), Air ) 29 August 1944. Il:Lsmi.ssal 
Corps. ) and total forfeitures. 

OPINION 0£ the BOARD OF REVIEW 
LIPSCOMB, 01CONNOR and GOLDEN, Judge Advocates 

.l. The Board 0£ Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

, 2. The accused was triad upon the following Charge and Specifi
cations: 

CHARGE: Violation 0£ the 96th Article of War. 

Specification l: In that Second Lieutenant D. G. Kirkland, 
Air Corps, did at or near Mart, Texas, on or about 15 
July 1944, wrongfully violate paragraph 4b, Section I, 
General Orders No. 1.3., Headquarters., Ellington Field, 
Texas, 26 June 1944, by flying an Arey aircraft of whi..ch 
ha was.the pilot outside a 50 mi.le radius of Ellington 
Field., 'Without obtaining authof'i.ty therefor from the 
Director of Flying at Ellington Field, Texas. 

Specification 2: In that Second Lieutenant D. G. Kirkland, 
Air Corps, did at or near Mart, Texas., on or about 15 
July" 1944, wrong~ violate Paragraph 5., Section I, . 
General Orders No. 1.3, Headquarters, Ellington Field., Texas., 
26 June 1944, by landing an A:rrrry aircraft of which ha was 
the pilot on the public highway between Mart, Texas and 
Groesbeck, Texas, 'Without first obtaining proper clearance 
£or such landing from Base Operations, Ellington Field., 
Texas. 



Specification .3: In that Second Lieutenant D. G. Kirkland, 
Air Corps, did at or near Mart, Texas, on or about 15 
July 1944, wrongi'uJ.ly violate paragraph 12,. Section I, 
General Orders No. 1.3., Headquarters., Ellington Field, 
Texas, 26 June 1944, by failing to report immediately 
the landing of an Army aircraft of which he was the 
pilot on the public highway between Mart, Texas and 
Groesbeck., Texas.· 

The accused pleaded guilty to, and was found guilty of, the Charge and 
all Specifications thereunder. He was sentenced to be dismissed the 
service and to forfeit all pay and allowances d~e or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

,3. The evidence for the prosecution shows that the accused was 
the Flight Test and Engineering Officer at the Navigation PLM Hangar, 
Ellington Field, Texas (Pros. Ex. 4). An AT-18 two-motored bomber 
designed for use in training was assigned to him on 15 July 1944 for 
testing (R. 1.3., 19-20., 27., 29; Pros. Ex. 4). Technical Sergeant Edgar
E. Hutton and Sergeant Grady R. McCrary requested and were granted 
permission to accompaey him as passengers (R. 6., 19). A "local 
clearance" form and an "airplane clearance record" were issued by 
the Base Operations Officer. The maximum f':cying radius authorized under 
a ~ocal clearance 11 was fifty miles (R. 28-.30., .32., .36-.37; Pros. Exs. 2., 
,3). For greater distances a "Form 23" was required. No such instrument 
was filed by the accused., and no authority of any- kind was obtained 
from the l)l.rector of Flying for a flight in excess of the fifty mile 
radius (R. 28-.30). 

The accused and his passengers began their "take off" around 
9 :00 a.m. but they were immediately compelled to return to the hangar 
when the plane "ground-looped" and swerved off the run-way. The damage 
inflicted., though not serious., nece~sitated the replacing ot "a landing 
gear and tire" and the checking or the brakes. This work caused a 

·delay of soma thirty minutes. A;; the end or that period the accused 
again took-off with his passengers (R. 7., 20). 

They new for about an hour along the channel of a small river. 
The accused from time to time pointed out their pos:i.ti.on on a map to 
Hutton who., however., being ignorant of Army cartography, understood 
nothing of what was told him. Mccrary, too., had no conception o! 
where they were (R.8, 21). About five miles east of Mart, Texas, 
which is more than firty miles from Ellington F.i.eld., they circled 
over a small white farm-house (R. 8., 40; Pros. Ex. 4). "Without warn
ing either sergeant of his intention., th.a accused proceeded to land the 
plane nearby on a hard-surfaced., asphalt highway about twenty-two feet 
wide (R. 8-9., 13, 21, 25-26; Pros. Ex. 4). 
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The house, which was located about two hundred feet south of 
the road, was the home of his parents (Pros. Ex. 4).- Leaving 
both sergeants in the plane he "got out" and embraced his mother 
and kissed his child, both of whom had approached to greet him (R.10,
22; Pros. Ex. 4). His father soon joined them bringing a cocker 
spa.-u.el 'With him. The dog was handed to the accused. Carrying it in bis 
arms, he re-entered the pla..~e and took off down the highway for the 
return trip to Ellington field (R. 10, 14, 22-23, 27; Pros. Ex. 4). 

He was "net out of the aircraft more than a minute and a half" 
(Pros. Ex:. 4). During that brief period the motors were "left •• • 
running" (R. 14, 2.3; Pros. Ex. 4). The plane was 11in the mi.ddle of the 
highwaytt, but no traffic of any ld.nd passed by or could be seen £or at 
least two mi.las in either direction (R. 11-12, 23; Pros. Ex. 4). There 
were no trees or houses in the immediate :vicinity; nor were there any 
civilians present other than the accused's father, mother, and child 
(R·. 13, 15, 23; Pros. Ex. 4) • Prior to landing on the highway the 
accused neither performed acrobatics or stunts or indulged in any 
buzzing (R. 12). No damage of arry kind was done (R. 15). 

During the return trip he said nothing to his passengers "about 
what he had done" (R. 13, 'Z"/). Upon arriving at Ellington Field he 
failed.to report his landing on the highway to tha Base Operations 
Office (R. 11, 36). He never did inform Major H. T. Weeks, the Operations 
0.fi'icer, of the occurrence (R• .36). At the pre-trial investigation the 
accused •cooperated ••• to the utmost" (R. 39). He voluntarily signed 
a "Certificate" in which ha admitted the landing and all of the attendant 
circumstances as summarized above. In his concluding sentence he stated 
that: 

"This was a thoughtless act on my part, and I laiew 
it was in violation of F:cying Regulations." 

4. After his rights as a witness had been f'uJ.ly explained to him 
the accused elected to remain silent. No testimony was offered on his 
behalf. 

5. Specification 1 of the Charge alleges that the accused did 11on 
or about 15 July 1944, wrong!'ully violate paragraph 4£, Section I, 
General Orders !lo. 13., Headquarters, Ellington Field, Texas, 26 June 1944, 
by .f:cying an Army aircraft 0£ vrhi.ch he was the pilot outside a 50 mi.le 
radius of EJJington Field, without obtaining authority therefor from 
the Di.rector of Flying at EJJington Field, Texas". Specification 2 
alleges that tha accused did on the same da7 "wrongi'ully violate Paragraph 
5, Section I" 0£ the said General Orders • • • "by l.anding an Arnzy- Air
craft of which he was the pilot on a public highway ••• without f'irst 
obtaining proper clearance for such landing •• •"• Specification .3 
alleges that the accused. did on the same day ttwrongf'ully violate paragraph 
12, Section I" oi' the said General Orders 11by failing to report ~ate
ly the landing of an Army aircraft 0£ which he was the pilot on the F.:1blic 
highway •• •"• These acts were all set forth as violations of Article of 
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War 96. 

The paragraphs cited read as follows : . 

"4• ••• 

b. Other Base Flying. All flying other than student 
training outside a fifty (50) mile zone and not in 
excess of 1,000 mile radius of Ellington Field. 
Authority for .flight-:- Di.rectors of flying; clearance -
Base Operations. 

** * * 
u5. CLEARANCE, \jHEN REQUIRED• Clearance f'rom Base Operations 

is required for all flights made from Base when landing 
is planned at other than auxilllary fields or when flight 
is made outside of local flying area ••• 

* * * * n12. ANY UNUSUAL OCCURRENCE INVOLVING AN AIRPLANE shall be 
immediately reported. • • An unusual occurrence means 
any of' the f'ollowi.ng: 

* * * * 
c. Violation of these or other regul.ations. 

d. Violation of the unwritten rules of good judgment 
or technique in flying. 

e. Any- carelessness or negligence of flying or ground 
personnel which might affect safety, maintenance, 
or flight operation." 

/
The accused had been stationed at Ellington field for two and a hal:f' 

months pri~r to 15 July 1944 and had apparently been informed of the local 
regulations. As Flight Test Officer he must have acquired sufficient 
familiarity vd.th the surrounding country to know that his parents' home 
was more than fifty miles distant. Since the trip whl.ch he contemplated 
was outside the local base flying area·and since a landing was planned 
at other than an auxiliary field, it was his duty to obtain clearance 
from the Base Operations Officer. His failure to request the required 
authorization can be reasonably attributed only to an intent to conceal 
the flight from his superiors because of its dangerous and irregular 
character. If the accused was ignorant of the distance ·to be covered 
when he took-off, his .frequent consultation of a map throughout the 
journey must have corrected a:rq- erroneous impression he may have pre
viously entertained. 
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In undertaking the flight without proper clearance the accused 
violated tha General Orders of Ellington l<'i.eld. His landing on a public 
highway was obviously a violati.cn of "good judgment or technique in flying 11 

and was an act of carelessness and negligence potentially dangerous to all 
users of the highway. The fact that no vehicles or civilians other than 
the accused's family were present on the morning or the incident was on!¥ 
a fortunate coincidence. For all these reasons the flight and the landing 
constituted an "unusual occurrence" vd.thin the meaning of paragraph 12 of 
the General Orders and should have been 11:i.rn:nediately reported". The accused I s 
omission to inform the Base Operations Officer is in this instance also ex
plainable only by an intent to conceal a violation of the local regulations. 
Specification 3. of the Charge, as well as Specifications l and 2, have been 
proved beyond a reasonable doubt. 

5. The accused, who is married and the father of one child, is about 23 
years old. The reco:ros of the War Department show that he attElllded Texas 
A & M College for two years; that from November 1941 to August 1942 he was 
employed by the Robert E. McKee Construction Company at El Paso, Texas, as 
a carpenter foreman; that he entered the service as an enlisted man on 3 
:March 1942 but was granted a furlough to 3 August 1942; that from 4 August 
1942 to 11 April 1943 he had active enlisted service; that he was com
missioned a second lieutenant on 12 April 1943; and that since the last 
date ha has been on active duty as an officer. 

6. The court was legally constituted. lfo errors injuriously affecting 
the substantial rights of the accused were committed during .the trial. In 
the opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence and to warrant confirmation thereof. 
Disnissal is authorized upon convi•ction of a violation of Article o.f War 96. 

_____0n...._1~e~aMx~e,_____-7. Judge Advocate. 

:-·-,. 
,-/ JI.¼~,"- ;·~(/,,~ Judge Advocate. 

~~¾Judg• =cate, 

• 5 
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1st Ind. 

War Department, J.A.G.O., 12 QCT ~ To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant D. G. Kirkland (0-742485), Air Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the .f! nc:lings and sen
tence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirmed but commuted to a forfeiture of 
pay of $75 per month for 12 months and that, as thus commuted, the 
sentence be ordered executed. 

3. Cp12sideration has been given to a letter from the Commanding 
General, Army Air Forces, dated 2 October 1944. 

4. Consideration has also been given to the attached letters .from 
the Honorable Luther A. Johnson, Member of Congress, and from the Honorable 
H. F. Kirby, Judge of the 77th Judicial Di.strict of Texas. The coillIIII.Ul:f.
cations from Judge Kirby were referred to this office by the Honorable 
Tom Connally and the Honorable W. Lee O'Daniel, Members of the United 
States Senate. _Mr. Johnson also personally appeared before the Board 
on behalf of the accused. 

5. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action , and a form of 
Executive action designed to carry into effect the foregoing recommenda
tion, shm..ld such action meet with ~ proval• 

. ~ <::;:: ' Q.,.___ I --. 

-Jh,on C•. Cramer, 
Major General, 

The Judge Advocate General. 

9 Incls. 
Record of trial. 
Dft. ltr. for sig. S/'fl. 
2 Ltrs. fr. Hon. Iuther A. Johnson. 
:Memorandum fr. Colonel Dinsmore. 
Ltr. fr. Senator 0 1Daniel ~/incl. 
Ltr. fr. Senator Connally w/incl. 
Ltr. fr. Commanding General, AAF • 

. Form of Executive action. 

(Sentence conf'irmed blt coimmted t.o forfeiture of $75 per month for 
twelve months. G.C.M.O. 579, 25 Oct 1944) 



ilA.~ DEPA."qTIU1,!T 
Anny Service Forces 

In the Office of The Jud,.;:e .Acvocate General 
'.ia.shlngton, D.C. {259) 

SPJG~ 18 Sep 1944ct: 263422 

UNITED S'l'ATJ::S ) ANTJA.i..t,~i-LJ\.FT ARTILURY 
I ,) TRAnmm CENTlli 

v. ) 
) Trial by G .C .::.~., con·,-ened at 

First Lieutenant WILLI~.J T. ) Camp Haan, California, 5 Sep
l~JSSER (0-1050006), Antiair-) tember 1944. Dismissal and 
craft Artillery Automatic ) total forfeitures. 
'.;ieapons- Battalion. ) 

OPiNIJN of the BOARD OF RiVIE,'i , 
GAl1IBRELL, FREDERICK and ANDIBSON, Judge Advocates. 

· 1. The Board· of Revi·ew has eY.amined the record oi' trial in the 
case of the officer named above, and submits this, its opinion; to The 

1 Jud(;e Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cat,ionsa. 

' CHARGE I: Violation of t..l-ie 95th Article of ·::ar. 
(Finding of not guilty.) 

Specification 1: (finding oi' not ;uilty.) 

Specification 2: (Finding of not guilty.) 

CH.UWE Ila Violation of the 61st Article of dar. 

Specificationa In that First Lieuterant ~iilliam T. Musser, 
C.~.c., Battery D, 833rd Antiaircraft lU'tillery Auto
matic Weapons Battalion, did, without proper leave, 
absent himself from his command at Ca.'.1p Haan, California, 
from about l August 1944 to about 20 August 1944. 

CH&F.GE III1 Violation oi' the- 96th article of Uar. · 

Specifications In that First Lieutenant ':lilliam T. Musser, 
C.A.C., Battery D, 833rd Antiaircraf't Artillery Auto
matic ·ffeapons ::::iattalion, was, at Los A..'lgales, California, 
on or about 20 August 1944, drunk in uniform in a public 
place, to wit: the Savoy Hotel, 616 ;·:est 6th Street, 
Los Angeles, California. 
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He pleaded guilty to Charge II and its Specification but not guilty· . 
to all remaining Charges and Specifications.• He vras found not guilty· 
of Charge I and its Specifications and guilty of all remaining Charges 
and Specifications. ~vidence of me previous conviction for being 
drunk in unifonn in a public place, in violation of Article of War 
96 was introduced at the trial (R. 38, Ex. 8). In that case he vas 
se~tenced to be restricted to his post for two months and to forfeit 
$75 of his pay. In the w+.ant case, the accused was sentenced to be 
dismissed the service and to forfeit all pay arrl allowances due or to 
become due. The review:ing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution, pertinent to the Specifi
cations and Charges of which the accused was found guilty, is, briefly 
summarized, as follows: 

It was stipulated that at•all times pertinent to the issues 
involved, as well as at t::-ie time of trial, the accused was in the 
military service of the United States, as a m001ber of the 833rd Antiair
craft Artillery Automatic· Weapons Battalion, stationed at Ca."llp Haan, 
California ~R. 7). · 

Charge II and its Specification (AW 61 - AWOL) 1 In support 
of accused• s pleas of guilty to this Charge and its Specification, a 
duly authenticated axtract copy of the morning report of his organization 
(Battery D, 833rd AAA Automatic 1ieapons'Battalion) for l august 1944, 
carrying him as fro~ "Dy to l..W0L 0630 11 on that date, was introduced ;in 
evidence without objection (R. 13, Ex. 6). A duly authenticated Extract 
copy of the morning· report of the Ninth Service Command Military Police 
Station Detachment, 1250 North 'r.,Jain Street, Los ~eles 12, California, 
showing that the accused was returned to military control and to confine
ment on 4) .lugust 1944, was also introduced in evidence without objec
tion (R. 14; Ex. 7). 

Charge III and its Specification (AW 96 - drunk in public) 1 

A.bout 12130 a.m. on 20 August 1944, Robert J. Westwood, house detective 
for the Hotel Savoy, 601 West 6th Street, Los Angeles, California, was 
engaged in ma.king a routine inspection tour of the hotel building. 
While going through the dining room, which was on the mezzanine floor 
of the hotel, .and 'Which had been closed earlier and was then dark 
·except for such light as penetrated it from the outside, he stumbled 
over the accused who was lying on h:i..s back across the aisle between 
the tables (R. 15). Shaking did not arouse accused, who was obviously 
very drunk (R. 15). Westwood finally had to resort to slapping his_ 
face am,. :In all, worked with him fully 15 minutes before the accused 
was sufficiently arcused · to sit up (H.. 15). When told by Westwood 
that he would have to leave the hotel, accused objected because he had 
no cap. Westwood looked for accused• s cap but was unable to find it, 
either m the dining room or in other portions of the hotel where he 
looked (R. 16). VJhile still in the dining roO!ll accused ma.de an 
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unsuccessful attempt to strike the detective (R. 16). Westwocxi f:inally 
succeeded in getting accused to follOW' him downstairs. Accused was 
able to ,v.alk at the time and entered the revolving door as if to leave 
the 'hotel but spun completely around-'WitJ1 the door, re-entered the lobby 
of the hotel, and sat down in a chair near which some guests of the 
hotel were sitting (R. 17, 21)._ Westwocxi again spent several minutes 
in an unsuccessful effort to get accused to leave the hotel. The latter 
was not belligerent, boisterous, or noisy while in the hotel lobby, . 
but declined to leave 'Without a cap (R. 22-23). He finally proceeded 
to leave the hotel of his own volition while 'i'iestwood was talking to 
the night clerk. but repeated his act of circling through the revolving 
door, and this time seat99 himself in a different chair in a corner of 
the hotel lobby. Shortly afterwards, the hotel guests raving departed 
the looby for: their roor.i.s, accused 11left the chair and went over to a 
davenport in the far corner and fell down on it, stretched out on his 
left side and passed out co:n.pletelylt (R. 18). Being unable to arouse 
accused this time, Westwood notified milltary police (R. 18). Accused 
was not a guest of the hotel m the night in question (R. 23). 

T/5 Dwight P. 'fhornpson and Pfc. Dooald 1J. Gable, Military 
Police, went to the Hotel Savoy following Westwood I s com."lnlilication, 
arriving there about 2130 a.m. (R. 18, 30). They found accused on the 
davenport ;:i.nd, being unable to arouse him, picked him up and barried 
him o'.lt of the hotel to their patrol wa.gon (R. 18, 26, Z7, 28, 30). , 
.Q.ccus ed was drunk and unable to "move under his own power II at that time 
(R. 18, 28, 31}. T/5 Thanpson testified that accused was "very intoxi
cated-11, and Pfc. Gable that he was 11drunk 11 when they found him in the. 
lobby of the hotel (R. 27, 31). When they arrived at the booking 
statio12,• some six blocks from the hotel, accused was "pretty well able 
to walk by h:i.mselfll (R. 27, 28). At the time he was arrested the accused 
was dressed in a suntan, 'military uniform, without hat (R. 31), and was· 
wearing the :insignia of rank of a first lieutenant (R. 28, 29, 33), as 
well as the :insignia of the Coast Artillery Corps (R •. 29). 

· 4. Raving been first duly advised of his rights, the accused 
elected to make an unsworn statement (R. 35). It was, :in pertinent 
part, as follows& 

"There has been a certain amount of family trouble and 
I have been more or less at odds w:i. th my wife for a spell 
and I left Camp Haan intending t-o meet her in Denver. When 
I got to Denver she rad been there and gone. When I came back 
I wired the commanding officer tra. t I was return:ing to Camp 
Haan, and I came back, and in Los Angeles I got plastered, and 
as you know new, or will lmow soon, that is not the first :time~ 
Last ·October I was plastered•. Well, I think tnat things - in 
fact, I know that things are goirig to wcrlc out so ,far as my: 
personal difficulties are concerned. Since last October, since 
I was court-martialed last ~tober, I rave put :in one written 
req~est for overseas service and three written requests for the 
mechanized cavalry of the armored forces, which I did as an 
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enlisted man. I have had no TO jobs s:!nce last O::tober and 
I do think that with one more opportunity we can make some 
use of that money the_ government has invested in me, and I 
would have sane chance of restitution to the government for 

. what they have invested in me." (~. 36) 

5. Not only did the accused plead guilty to Charge II and its, 
Specification, but the prosecution adduced competent evidence l'ihich 
is legally sufficient to prove th!l.t accused was absent without leave 
from l August 1944 to 20 -'Wgust 1944 as \J.leged in the Specification. 
There is, therefore, no question as to the legal sufficiency of the 
record to support' the findings of €,Uilty of1 this Charge and Specifica
tion. 

Nor is there any question as to the legal sufficiency of the 
record

4 

to support the findmgs of guilty of Charge III. and its Speci-
fication. The offense alleged is that of being drunk in a public place 
while in uniform, in violation of Article of. Wa":' 96. Fa.ch element 
of the offense is conclusively established by uncontroverted evidence. 
This evidence proves beyond any reasonable doubt thiii.t accused was · 
grossly dr.ink in the lobby of the Hotel Savoy in Los Angeles, California, 
at the ti'lle alleged ~n the Specification; that he was at such time an 
oific er in the. Army of the United States, and was wearmg his uniform 
and insignia of rank. He was not a guest of the hotel and its lobby 
was cbviously_ a p1blic place. Further discussion i,s deemed. unnecessary, 
1-µs cmduct was clearly of a nature to bring discredit upon the military 
service. 

6•. War Department records disclose that this officer· is 30 years 
of age arid married. He is a high school graduate and attended the 
University of Iowa for three years. He was empl~'ed in a produce pro
cessing business before being i!l:iucted into tll:l service on 19 Lia.rch 1941. 
As an enlisted man, he attained the grade of staff sergeant. He was 
graduated from officer candidate school and commissioned a temporary 
second lieutenant, ii.rm~• of the United States, on 14 January 1943. ·rfe 
entered upon active duty the same date and was promoted to the grade 

·of first lieutenant_ on 14 June 1943. Under date of 6 August 1943, the 
Commanding General, Antiaircraft krtillery "Center, Fort Bliss, Texas, 
proposed to demote him without reclassification proceedings from the 
grade of first to that of second lieutenant as a disciplinary measure • 

.This proposal was based upon the fact tpat accused ha.d been repat'ted 
as stay-l..J1g :in Mexico after lliOO o'clock p.m. on 16 February 1943 and 
had been arrested in u!exico by l.Iilitary Police on 6 February, ? June 
and 24 July 1943, respectively, for being in an unconscious state of 
drunkenness. The Secretary of War declined the proposal a-nd directed 
tra t recourse be had to other and diiferent disciplinary measures. 
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~. '.:.'h':l co·.· rt ,·.:1s l'.s'.:'.illy c::msti tut'"d ar,d h3.:' Ju·isc.ictLm ovor 
·r..r;i- acc,tsi!rl anJ the s1b.jectmi.ltt•~r. Lo er:-ors inJ.ui';,sl~· :;.i'fectin;::; 
t'."J£ s1:::::u,1tial r.ic:rt:s c,_ t:1e '.icc..1.::;0d ·Nere cor:rnitts;:~ ~.J.r ..ng the trial. 
In t'1e opinion of t'":G :.-oEc::l oi' .:{:c:·,i.E.:·1 tde r:·corc of tri:a.l is le::ally 
s:.t., :.'icied, to si.lpport the iinlin:;s anci sentonce ar,o. to ,v-arraat c-:m
Er,:at::.oa oi the sentence. 0ismissal is authorized upon c0nviction 
01 a violation of either .u-ticle oi" ,iar 61 or ~ticb of ,;ar 96. 

Uua H♦ j l>« ,,..b.??(. 

~~ 
I I 

- ) -
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1st Ind. 

War Department, J.A.o.o., 2 9 SEP 1944.. To the Secretary or War. 

l. Hernith transmitted tor the action of the President are 
the record ot trial and the opinion ot the Board ot Review 1n the 
case or First Lieutenant William T. lbsser (0-1050006), Antiaircraft 
Artillery Automatic Weapons Battalion. 

2. I concur 1n the opinion of the Board of Review that the 
record ot trial is legally suf'.f'icient to support the findings and 
sentence and to n.rrant confirmation of the sentence. Dismissal 1a 

. justi.f'ied under the circumstances but the .forfeitures appear to be 
unnecessary. I recommend that the sentence be conf'inned but that th• 
.f'or.f'eimres be remitted and that the sentence as thus modified be 
carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President tor his action and a form of Execu
tive action designed to carry into effect the above recommendation · 
shoul.d such action meet with approval. 

~ 
Myron c. Cremer, 

Major General, 
The Judge Ad.Tocate General. 

3 Incls. 
l - Record ot trial. 
2 - Dtt. ltr. sig. 

o.f' S/'H.
3 - Form ot action. 

(Sentence confinned bit .forfeitures remitted. G.C.M.O. 620, 15 Nov 1944) 



WAR DEPARTMENT 
Army Service Forces (265)In the Office of The Judge Advocate General 

Washington, D. c. 

SPJGV 
CM 263480 

! GOCT 1944 
UNITED STATES ) FIRST AIR FORCE 

) 
v. ) Trial by G.C.M., convened at 

) Westover Field, Massaclmsetts, 
Second Lieutenant ASHLEY M. ) 29 August 1944. Dismissal. 
GRIFFITH (0-1642923), Signal ) 
Corps. ) 

OPINION of the BOARD OF REVTu--W 
TAPPI, MELNIKER and GAMBR&LL, Judge Advocates 

l. The Board of Revie,r has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. ·The accused was tried upon the following Charges and Specifi-
cations : ··· ·. 

CHARGE I: Violation of the 61st Article of \'far. 

Specification: In that Second Lieutenant Ashley M. Griffith, 
Signal Corps, 144th Arnv Air Forces Base Unit (Administration), 
did, without proper leave, absent himself from his station and 
duties at Arrrry Air Base, Bedford Army Air Field, Bedford, 
Massachusetts, from about 1200, 29 J~ to about 1930, 29 July 
1944. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Ashley M. Grif!fith, 
Signal Corps, 144th Army Air Forces Base Unit (Administration), 
having received a la.w.f'ul order from Major Charles L. Wright, 
Base Commander, to work Saturday afternoon 29 July 19.44, the 
said Major Charles L. Wright being in the execution of his 
office, did, at Army Air Base, Bedford Army Air Field, Bedford, 
Massaclmsetts, on or about 1200 29 ~ 19.44 fail to obey the 
same. 

CHARGE III: Violation of the 95th Article of War. 
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Specification: In that Second Lieu.tenan, Ashley M. Griffith, Signal 
Corps1 l.44th Arnry Air Forces Base Unit (Administration), 
did., at Army Air Base, Bedford Arnry Air Field, Bedford, Massa
chusetts, on or about 29 July 1944, with intent to deceive 
Major Charles L. Wright., his commanding officer, cause ai.1. 
entry to be made in the official officers I departure register 
of Arnry Air Base., Bedford Army Air Field, Bedford, Massa
cl:m.setts, to the effect that he had depa~ed for the 
Massachusetts Institute of Technology, Cambridge, Massachusetts, 
which entry.was known by the said Second Lieutenant Ashlef' M. 

· Griffith to· ba untrue in that he bad not departed for the 
Massachusetts Institute of Technology., Cambridge, Massachusetts. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Ashley M. Grif'fith1 
Signal Corps, 144th Army Air Forces Base Unit (Administration), 
having been restricted to the limits of Bedford Army Air Field, 
Bedford, Massachusetts, did, at Bedford Army Air Field, Bedford, 
Massachusetts, on or about 7 August 1944, break said restriction 
by going to Revere Beach., Revere, Massachusetts. 

He pleaded not guilty to, and was found guilty of., all Charges and Speci
fications. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record or trial for action under Article 

._of War 48• 

./ 3. In support of Charges I, II and III and their respective Specifi-
cations, the prosecution introduced ffidence to show that at Bedford .lrm;y 
Air Field, Bedford., Massaclmsetts, a "VOCO" from a commanding o.fficerto an 
officer of his command is verbal pennission from the former authorizing the 

.. ·latter to be absent from the field. On _Friday, 28 July 1944., accused, 
· base signal officer at the field., telephoned Major Charles L. Wright, 

commanding'ofticer of the field, and requested a 8 VOCO" permitting him 
to be absent from the field on the afternoon of the next day, Saturday, 
29 July 1944. :Major Wright refused accused I s request, informed h:1m he 
would have to be on duty on Sa-rurday af:t,e:;"!100n1 but., did give hiJD. per
mission to be absent fran the field on the following day, Sunday (R. 7, 1.9). 

. Shortly before noon on Saturday, 29 July 1944, accused ;Lett his of
fice at the field, informed one of.his assistants, Staff Sergeant Jobn 
F. Giblin, that he was going to dinner and requested the sergeant to sign 
him out on the officers' register for Massachusetts Institute of Technology, 
Cambridge, Massaclmsetts, if he failed to return by 1 p.111. (R. 20, 24). 
It was only necessary for officers to sign out on the oi.ticers I register if 
their destination was without the limits o:r the air.field (R. 17, 18). At 
1:45 p.m. that day Sergeant Giblin entered accused's name on the register 
and his destination as "M.!.T." (R. 20, ,31; Ex. 1). . 
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Massachusetts Institute of Technology had an experimental station, 
commonly rsferred to as the Radiation laboratory, located on this air
field. The accused, as base signal officer, was responsible for the in
stallation and maintenances of the telephone system 1n the Ie.boratory (R. 9, 
20). Major Wright did not know whether accused I s work required him to make 
frequent visits to Boston although he did testify that the airfield had no 
business relations with Massachusetts Institute of Technology at Cambridge, 
but only with the Radiation Laboratory located on the field. Sergeant Gib-· 
lin testified that the base signal officer did have direct contact with the 
university's main office llhenever the matter of installing a telephone at 
the Laboratory arose. Howaver, the sergeant did not know how often that 
business would necessitate a trip to Cambridge (R. 15, 181 20). 

Sergeant Giblin was on duty in acc~sed 1s office at the f'ield from 
l p.m. to 5 p.m. on Saturdayt 29 July 19.44, and did not see accused at 
any time during those hours R. 24). Sometime during the early afternoon 
of' that day Major Wright visited accused's off'ice to see him on official 
business and ms informed by Sergeant Giblin that he was not there (R. ?, 
17). The major did not observe accused anywhere about the building 'Which 
housed both his office and accused 1s. A short time later he made a second 
attempt to locate accused which also proved fruitless. Thereafter, about 
2:30 or 3 p.m•. he ma.de a third search for accused and also called the Radi
ation Laboratory to see if he were there but accused could not be located. 
He did not call the main office of the university at Cambridge because the 
university had no business hours on Saturday afternoon. Major Wright in
structed Sergeant Giblin to locate accused and then returned to his own 
of.tic• (R. 8, 12, 17).· The sergeant telephoned the Radiation !41.borator;r 
and also Massachusetts Institute of Technology at Cambridge but could not 
contact accused. He thsn sent a tele~ram to accused addressed to Rocking
ham Race Track, Salem, New Hampshire (R. 21, 22). In the meantime Major 
Wright telephoned Second Lieutenant James A. McMahon, the field provost 
inarshal, and instructed him to search the base for accused. Appa.ren~ ac
cused could not be found on the field because Major Wright thereafter dis
patched Lieutenant McMahon to Rockingham Park Race Track to continue his 
search (R. 8-10, 25). . 

Lieutenant McMahon reached Rocld.ngham Park Race Traelc about_. 6 p.m. that 
d1,17. He was unable to locate accused about the track and went to the 
telegraph office to inquire if he had been there {R. 25). A telegram ad.
dressed to the accused' had been received at the track telegrapi.. office 
that afternoon and accused I s name had been posted on a bulletin board to 
advise him ot that. fact. The telegraphic message was to the effect that a 
major was looking f'or accused and that the writer of the telegram had stated 
that accused had gone to Massachusetts Institute of Technology. Within 30 
or 40 minutes a man clothed in a-n Army uniform had called for the telegram. 
F.mployees at the telegraph of.tic• nre unable to identify the man to 1'han 
the telegram was ~elivered (R. 31-35). Accused was not at the telegraph 
office wh~n Lieutenant McMahon called there and w1thin a short time there
after, approximately 6:30 p.m.~, the lieutenant started back to the airf'ield. 
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Just outside the to"ffl'l of Billerica on the road from Rockingham Park to the 
airfield he came upon accused walking along the roadside. He took him into 
custody and returned him to camp (R. 25, 26). Rocld.."lgham Park is about 30 
to .3; miles north or northwest of Bedford. Air Field and the town of Billerica 
lies in the same direction about 10 or 15 miles from the airfield. The 
City of Cs.mbridge is about 14 miles east or southeast of the airfield (R. 25, 
26, 29, 30). : 

In support or the Additional Charge and its Specification the prose
cution introduced evidence showing that on Sunday, 30 July 1944, the day 
following occurrence of the events su;i:miarized above, Major Wright placed 
accused in administrative restriction and in.fanned him that he -was to pirsue 
his normal duties but was not to go without the limits of the airfield. On 
7 August 1944 Major Wright attended the Wonderland nog Races held at Revere 
Beach which was located a distance of some 30 to 35 miles from the airfield 
There he encountered accused 'Who 1'18s also attending the races. Major ·wright 
took him into custody and delivered him to the local police. That sam• 
evening accused -was returned to the airfield (R. 10-12). 

4. The defense introduced no evidence and the accused, after his 
rights as an accused on trial had been explained to him, elected to remain 
silent. 

5. Although accused's commanding officer had denied him permission 
to be absent from duty at Bedford Anny Air Field on the afternoon of Saturday, 
29 July 1944, the accused was not in his office from 1 p.m. to 5 p.m. that 
afternoon and could not be located on the field by either his commanding 
officer or the field provost marshal. About 6 :30 p.m. that day accused 
was found 10 or 15 miles north or northwest of the airfield walking along 
the high-.ray between it and Rockingham Park. Whan there is considered, in 
conjunction with the foregoing, the fact that about noon that day accused 
instructed an enlisted man to enter him on the officers' register as leav-
ing for the afternoon to visit Massachusetts Institute of Technology at 
Cambridge, which lay almost in the opposite direction .from the pl.ace ac-
cused 118.s found, it cannot be reasonably doubted that accused was not on 
the airfield during the time alleged on the afternoon ill question. 

Counsel for the defense contended in effect that, inasmuch as the 
prosecution bad not established by direct evidence that accused was not 
at ths university in Cambridge on official business during this afternoon, 
ths evidence did not establish beyond a reasonable doubt that he was ab
sent from his duties as base signal ·officer. However, the only official 
business accused had with the university was lrl.th respect to the instal
lation and maintenance of telephonic equipnent in the Radiation Laboratory 
at the airfield.- Only infrequently., if at all, did his work require him 
personally to visit the maill office of the university in Cambridge. His 
presence at a place north or northwest of the airfield at 6:30 p.m. when· 
Cambridge lies south or southeast of it refutes any :inference that accused 
was on official business at the university on this Saturday afternoon. 
Moreover, the university had no business hours on Saturday afternoon. The 
evidence sustains the findings of guilty of Charge I and its Specification. 
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Accused's commanding officer had denied him pennission to be absent 

on this Saturday afternoon when accused requested such permission just the 
day before and had instructed him to remain on duty that afternoon. Ac
cused's failure to obey that order clearly establishes commission of the 
offense alleged in Charge II and its Specification. To charge accused both 
with absence without leave and with failure to obey a lawful order under these 
circumstances did not constitue an unreasonable multiplication of offenses 
based upon the same transaction within the admonition contained in paragraph · 
27, Manual for Courts-Martial, 1928. The evidence sustains the finding of 
guilty of Charge II and its Specification. 

Accused instructed Sergeant Giblin to enter him on the officers' 
register as visiting Massachusetts Institute of Technology- in Cambridge 
when in fa ct that ,ra.s not accused I a destination. His only reason to cause 
such a false entry to be made must have been to conceal his unauthorized 
aosence from his superior officer. It 1s a violation of Article of War 
95 !or an officer to abuse his authority over an enlisted man by ordering 
him to make a false statement on a matter concerning the officer (2 Bull. 
JAG 384, CM 237521). The evidence sustains the findings of guilty of 
Charge III and its Specification. 

While accused ,vas under administrative restriction to the limits of 
the field imposed by his commanding officer he departed from the field and 
attended dog races held at Revere Beach, Massachusetts. It was proper 
for accused's commanding officer to impose such restriction ffllile the 
charges then pending against accused were being investigated. A breach 
of such restriction may properly be charged as a violation of Article of 
War 96 (2 Bull. JAG ,426, SPJGJ 1943/15606). The evidence sustains the 
finding of guilty of the Additional Charge and its Specification. 

6. The accused is 27 years of age. He was a citizen of Canada by 
bitth but became a citizen of the United States by naturalization on 17 
September 1942. He is a graduate of the University of Saskatchewan, 
Canada., and in civilian life he was employed as administrative secretary 
to an individual ,mo concerned himself with administering his.Olin personal 
inves'bnents and who was also a director of a dorporation. He entered milit
ary service on 14 March 1942 and ns commissioned a second lieutenant on 
3 February 1943 after graduation from the Signal Corps Officer Candidate 
Bcho~l., Fort Monmouth, New Jers.-y-. 

7. The court -.s le~~ constiw.ted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of· 
the Board of Review the record of trial is legal'.cy' sufficient to support 
the findings of guilty and the sentence and to •rrant confinnation of 
the sentence. Dismissal is mandatory upon conviction of a violation of 
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Article or War 95 and is authorized upon conviction or a violation or 
Article or War 61 or or Article or War 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGH 
Ch: 26J4W 1st Ind. 

'ilar Department, J.A.G.0., 16 OCT tS44. To ,the Secretary of ·;:ar. 

1. .:-Ierewith are transmitted for the action of the President the 
record of trial and the o,inion of the Board of Review in the case of 
Second Lieutenant Ashley l,i. Griffith (0-1642923), Signal Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is le~ally sufficient to support the findines of guilty, to sup
port the sentence, and to warrant confirmation of the sentence. The ac
cused was found guilty of absenting himself from his organization and 
his duties from noon until about 7:30 p.m. on Saturday, 29 July 1941., 
in violation of Article of War 61, of failing to obey an order of his 
commanding officer directing him to remain on duty during that pe~iod of 
time, in violation of Article of Y;ar 96, of causing an enlisted man to 
make a false entry on the officers• register concerning his whereabouts 
on the afternoon in question, in violation of Artfole of 'Har 95, and of 
breaking restriction to the limits of the post, in violation of Article 
of War 96. Accused's several willful and inexcusable violations of the 
most fundamental principles of military discipline clearly demonstrate his 
unfitness to remain a commissioned officer. I recommend that the sentence 
be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, transmittine 
the record to the President for his action, and a form of Bxecutive action 
designed to carry into effect the foregoing recommendation, should such 
action meet with approval. 

Liyron c. Cramer, 
Major General, 

3 lncls. The Judge Advocate General. 
Incl 1 - Record of trial. 
Incl 2 - Dft 1tr for sig S/ll. 
Incl 3 - Form of action. 

(Sentence confirmed. o.c.v.o. 634, 24 NOT 1944) 
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In the Office of The Judge Advocate General 
Washington, D.c. 

(273) 
SPJGK 
CM 263485 

11 OCT 1944 

UNITED STATES ) CENTRAL AFRICAN DIVISION 
) AIR TRANSPORT COMMAND 

~ Trial by G.C.M., convened 
First Lieutenant HEWET s. ) at Accra, Gold Coast, 
HUNSDON (0-801792), Air ) British West Africa, 21 
Corps. ) August 1944. Dismissal. 

OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and M'.>YSE, Judge Advocates. 

1. The Boa.rd of ReviEJW has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge Ad
vocate General., 

2. The accused wa.s tried upon the following Charges and Specifications a 

CHARGE Ia Violation ot the 93rd Article of War. 
· not guilty-.) 

(Finding ot 

Specifications (Finding of not guilty). 

OHA.RGE Ila Violation ot the 95th Article of War. 

Specification la In that First Lieutenant Hewet s. Hunsdon, 
Air Corps, 1202 Arra:, Air Force Base Unit, Central African 
Division, Air Transport Command, (then Station Number Three, 
Central African Wing, Air Transport Command), was, at Station 
Number Twelve, Central African Wing, Air Transport Command, 
(now 1206 Arzrw Air Force Base Unit, Central African Division, 

-Air Transport Command), on or about 30 June 1944, drunk and 
disorderly on a porch of a barra.clca. 

Specification 2a In that First Lieutenant Hewet S. Hunsdon, 
• •·•,was, at Accra, Gold Coast, British West Africa, on 
or about 16 July 1944, in a public place, to wit, the Accra 
Club, drunk and disorderly while in uniform. 

ADDITIONAL CH:A.RGEa Violation of the 63rd Article of War. 
(Finding of not guilty.) 

. Specifications (Finding of not guilty). 



(2'74) 

He pleaded not guilty to all Charges and Specifidations e.nd wa.s found not 
guilty of Charge I and the Additional Charge and their respective Specifi
cations but guilty of Charge II and its Specifications. No evidence of 
any previous conviction was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay and allcr«ances due or to become due. 
The reviewing authority disapproved so much of the finding of guilty of 
Specification 2 of Charge II as reads 'while in uniform" and so muoh of 
the sentence as provided for forfeitures, approved the sentence as thus 
modified, and forwarded the record of trial for action under Article of War 
48. 

3. The evidence for the prosecution, pertinent to the Charge and 
SpJoifications of which the accused wa.s fo-µnd guilty, is, summarized, as 
follows 1 

Specification 1, Charge II (drunk and disorderly on the porch of 
a barracks)a fus Specification is predicated upon the alleged condition 
and conduct of accused on. 30 June 1944 at "B" Barracks (Officers), Station 
i/=12 (later redesignated 1206 Army Air Force Base Unit),·Central African 
Wing, Air Transport Command, which station was situated at Ma.iduguri, 
Nigera, Af'rioa (R. 29). He was at Station#l2 in a transient status on 
the date mentioned, his home base being Station.:/1=3 (later redesignated 1202 
Arr.rrj Air Force Unit), Central African Wing, Air Transport Command, which wa.s 
situated at Accra, Gold Coast, British West Africa. He had been statione~ 
a.t Station :/1=12 previously, hotorever, and quartered in 11 B11 Barra.oles (R. 50). 
He was not officially billeted in this barracks at the time in question but 
was nevertheless staying there (R. 35,39~40,50). The barracks, a plat of 
which was introduced in evidence, was rectangular in shape and had a screened-in 
porch which completely surrounded the walled portion of the building (R. 10, 
Ex. A; R. 21-22). The long sides of the building faced north and south (R.30). 
Beds were spaced around the porch (R. 11), The beds were equipped with an 
arrangement of light poles for the support of mosquito netting (R. 11). 

11 B11Donald Anerobi, a native of Nigeria, who worked at Barracks 
· as houseboy (R. 10-11), testified to seeing accused drinking both beer and 

wine shortly after noon on 30 June 1944 (R. 12 ). later during the same 
afternoon Anerobi heard a noise, as of a stick being broken, and, upon in
vestigating, discovered the accused pushing on one of the mosquito netting 
support poles in an effort to remove it from its place (R. 13,16). "He 
[_s.ccuse{/was not breaking at that time, but later I saw him do it" (R. 17). 
At the time of his approach Anerobi observed that three similar poles were 
already broken (R. 13). He told.aocused that he was going to complain to 
the billeting officer, whereupon acoused went to a room and returned with & 

pistol. 

It
•. • • He said 11.e

. 
would shoot me before I could go to the 

Billeting Office. When he said this, he ca.me and held one of m:, 
arms. I was afraid. I said, 'Please, Sir, I will not go to· 
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Billeting Office'. He said, 'All right, don't go to Billeting Office.' 
'.~hen he l~f't my arm, I wanted to wall: out. He drew me back and se.id, 
1Where are you going?' I said, 'Going to another room.• He held the 
gun like this (demonstrates a holds both hands to his stoma.oh) and I 
was standing by his side. I stood at one plaoe. He said, 'Don't even 
move ' • I told him, 'All right ' • Then I walked to other end of 
barracks. He followed me to this side with the gun. I se.id I would 
not go any place. Then two masters came in, one captain and one 
lieuteruµit •. •••I don't know their names. Vfuen they came in, they 
were asking what was wrong. When these masters came in, Lt. Hunsdon 
/f.ccuseg held the gun like this with his two hands. (Indicates be
hind his back.) ¥,'hen the two masters were there, I went out and 
brought the shower boards in. They held the door for me, and the 
captain se.id, 'OK, everything is all right. No more pa.laver.;'"(R.13-14.) 

wVhen the captain and lieutenant had departed, accused charged 
Anerobi with having called them (R. 14). 

"He said it was too good killing me with the pistolJ he would 
kill me with his hands. He hit me with his fist. Se.id, 1You called 
the masters.•••• He grabbed my hand and hurt me. I went to the 
hospital for three days. •••He said· I was a black nigger, a bastard, 
and a cock-sucker. He was calling me a lot of names that I don't 
'llll.derstand. I said he was abusing me. 'Bastard' I understood; I 
didn't like that" (R. 14-15 ). 

Lieutenant Orly o. Davis, Air Corps, acting Provost Marshal at Station #12, 
11 B11having received notioe of a disturbance at Barracks, secured Captain 

'Leonard L. Hutchison, Air Corps, Station Adjutant, and together they went 
to investigate (R. 30 ). As they approached the barracks from the south and 
while 30 to 50 feet away, they obsened accused and the houseboy on the poroh 
near the southwest corner of the·building (R. 22,30). The accused had one 
hand on the houseboy's shoulder and in the other he held a gun. Captain 
Hutchison testified· the gun was pointed at the stomach. of the houseboy and 
that accused appeared excited and "heated11 at the time (R. 22.,26 ). Accused 
was talking in a loud tone ot voice. Captain Hutchinson heard him excla.im, 
"I'll kill you", but Lieutenant Davis did not hear what accused was saying 
(R. 22,23). AB Captain Hutchison and Lieutenant Davis entered the porch by 

. we.y of the ea.st door, &ccuaed walked a.round the west end of the walled portion 
of the building and we.s out of their sight for possibly ten seconds (R. 23.,31). 
They found him near the refrigerator talking to Flight Officer Revels (R.24,31). 
A3 they approached, accused turned to face them and assumed the position of 
attention, except that he had his hands behind his back (R. 31). Captain 
Hutchison·got a brief glimpse of the pistol which accused held (R. 24)., and 
noticed that it was a United States Army pistol., Ca.1. 45, which had no car
tridge clip inserted in it (R. 26). Captain Hutchison asked what the trouble 
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was, to which accused replied that there was no trouble, that the houseboy 
would not shine shoes and was no good (R. 24,32). Lieutenant Davis told 
accused that they knew he had been breaking the beds and threatening the 
houseboy and asked if he would put up the gun and behave. _Accused agreed 
that he would and said he was sorr:r. he had caused any trouble (R. 25,32). 
He was apologetic and appeared to take no offense at their intervention 
(R. 27). Captain Hutchison had heard quite a number of officers in exas
peration threaten African boys without actually meaning what they said (R. 25). 

Captain Hutchison expressed the opinion that accused had been 
drinking (R. 27), and Lieutenant Davis, that he was "under the influence of 
intoxicating 1liquor11 

• Upon cross-examination the latter called attention 
to the fact that he had not stated the degree of intoxication (R. 33), but 
went on to say that he had based his opinion upon his observations'that 
accused's eyes were not focusing, he was swaying noticeably, and his voice 
was heavy and blurred (R. 34). The witness admitted that accused had a 
naturally heavy voice. 

Flight Officer Fredo. Revels, Jr., testified that on 30 June 
1944 he, together with Lieutenanis Douglas and Barren and the accused, was 

11 B11living in room 3 of Barracks and that after lunch, "we got our week's 
ration of beer from the PX" and each drank four or five beers (R. 35 ). 
He saw accused break one of the mosquito nets. 11 He snapped it with his 
hand" (R. 37). It 11was just a passing sweep" (R. 38). No great force was 
used. "You need only hit the stick and the mosquito net snaps (R. 37). 
He saw accused pass the door with a gun and knew that he had an arg'l.llllent 
with the houseboy, but did not know any of the particulars of what trans
pired between them (R. 35). 

Captain Harry C. Goodel, Jr., Air Corps, was flight operatioDS 
officer at Station #=12, and quartered in 11B11 Barracks (R. 39). He noticed 
accused at the barracks on 29 June 1944 and, knowing that Accra pilots 
were not ordinarily billeted there, checked to see if a.ccUBed had "registered 
in" (R. 39). He was informed that a.caused had not (R. 39). Captain Goodel 
went on a trip that afternoon {29 June) and returned to his barracks the 
following afternoon shortly after the trouble occurred between accused and 

11B11the houseboy. Upon encountering accused still at Barracks, he asked 
him what he was doing there. Accused replied that he had been billeted 
there. Captain Goodell expressed his disbelief of this and accused said 
there had been some mistake in the billeting office (R. 40). Captain 
Goodel then made inquiry a.bout the trouble with the houseboy and while 
accused was giving his explanation, Sergeant Boetcher, billeting clerk, 
came.looking for the houseboy. Captain Goodel thereupon told accused that 
he should not control the houseboys the way he did, to which accused replied,
11Kiss my ass, Captain11 

• When Captain Goodel told him to be careful, accused 
rep_ea.ted the statement (R. 40). He appeared angry at the time (R. 41). 
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Accused was drinking beer, but, in the opinion of Captain Goodel. was not 
drunk (R. 41). Captain Goodel reported the incident to Captain Hutchison 
immediately (R. 41), because he was annoyed by the outburst and wanted to 
keep accused 11 on the ball" (R. 42 ). He and accused had been very friendly 
before and have been since. They sometimes had arguments but he had never 
considered accused's conduct an-affront to his rank (R. 42). 

Specification 2, Charge II (Drunk and disorderly in public) a 
Upon being relieved from duty as assistant ofi"ioer of the guard at 12 aOO 
o'clock on the night of 16 July 1944, First Lieutenant Burdis Kelley, 
Military Police, repaired to the Accra club and joined.a party at a table 
on the veranda (R. 43 ). About 1 a30 a..m. (17 July) he first noticed a "party" 
at an adjoining table. "There were three officers, Captain Burgers,, 
Lieutenant Hunsden (accused) and Lieutenant Edmonds. They appeared pretty 
drunk. About 0200 /_2 o'clock a.m;J they were getting drunker, so I decided 
to go over to their table and tell them that it was a good idea to go home. 
I had moved my chair a.cross to Captain Burgers' and identified JiWSelf as a 
Military Police Officer" (R. 43). The witness testified that accused was 
six or seven feet away at the time and heard this conversation with Captain 
Burgers. 

"•••They flared up and demanded why in hell they should 
go home or words to that effect. I told them they were too drunk 
to stay there. Captain Burgers said, •we better get out of here 
before this MP gets us in trouble•. Captain Burgers and Lieutenant 
Hunsdon left. I thought they were going home. Lt. Edmonds said 
he wouldn't go home a.she could take all the trouble the MP 1s could 
dish out" (R. 43). 

tieutenant Kelley requested Lieutenant llimonds' AGO pass and then 
went to a telephone booth and was in the act of calling the Military Police 
Station when Captain Burgers and accused entered the booth (R. 44). Captain 
Burgers addressed an uncomplimentary remark to Lieutenant Ielley. whereupon 
the latter "tried to push them out". 

11 * • • Burgers said, •We are going to have you tried for laying 
hands on a superior officer. 1 Then Lt. Hunsdon 5ccuseg made '
dive for me in the booth. There wasn't much of a tussle in the 
booth because we struggled out of the booth and into the dining 
room. • • • 1Ve struggled there and Captain Burgers got a hold of 
me. About this time two officers, Captain Myer and Captain Campbell, 
separated us. 11 (R. 44-45 ). 

The dining room was inclosed by a lattice (R. 45). 

Upon oross-exa.mination, Lieutenant Kelly admitted that he had 
"had about one bottle of beer or so 11 (R. 45 ). He had not been notified of 
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any fines being imp_osed upon him under Article of War 104 for his conduct 
at the time in question. He was "before the coloneln • but was not fined 
(R. 46 ). 

4. Evidence for the defenses 

Sergeant ]viayn.a.rd J. Boetcher. Army Transport Corps, who was on 
duty on 30 June 1944 at Station ,f12 ·with the Iilleting Department. e.nd was 
in charge of houseboys, was called as a witness by the defense. He went 

11 B11to Barracks on the date mentioned and saw four broken mosquito netting 
poles. two on each of tm separate beds (R. 49.50). The poles were each 
about a..'l inch wide (R. 50). The poles were not alwa:ys put on the beds 
securely (R. 49). Some were nailed and some were tied on (R. 50). It 
was not unusual for them to be broken on beds on the porches. Due to the ~ 
small space they could easily be knocked down (R~ 49 ). They could be knocked 
down by someone's just brushing against them (R. 50). 

Sergeant Boetcher was present and heard C.aptain Goodel speak to 
accused about chasing the houseboy and also heard him tell accused that he 
was not supposed to be billeted in 11 B11 Barracks. Accused walked up quite 
closet- Captain Goodel and said something to him, but Boetcher did not 
hear what he said (R. 51). 

The defense introduced in evidence without objection a duly au
thenticated copy of an official notice of intention to recommend the imposi
tion of punishment under Article of War 104 for disorderly conduct at the 
Accra Club on or about 16 July 1944, addressed to Lieutenant Kelley by his 
commanding officer, Colo~el A. B. McMullen under date of 25 July 1944. 
By first indorsement. Lieutenant Kelley waived his right to a trial by 
court-martial and expressed his desire that action be taken under Article 
of "iiar 104. By second indorsement Colonel McMullen recommended administrative 
reprimand and a ~25 fine as punishment for Lieutenant Kelley (R. 51; Def. Exs~ 
B.c). Accused was given a similar notice, agreed to accept punishment under 
Article of War 104, and a. reprimand and ~90 fine was recommended as punish
ment for him (R. 51; Def. Ex. C). Also, accused was officially notified 
of Colonel Mc11ullen' s intention to impose punishment against him under 
Article of War 104 for being "drunk and disorderly in station" (Station j12. 
C.Ulf-ATC, B Barracks) on or about 30 June 1944 (R.•51. Def. Ex. D). Accused 
acknowledged receipt of the notice and expressed his willingness to accept 
punishment under Article of War 104. (Notea None of the proceedings ini
tiated as above outlined appear to have been consummated.) 

Having been advise0 of his right to testify under oath. make an 
unsworn statement. or rerr.ain silent, the accused elected to remain silent. 

5. Specification 1, Cha.rge II (drunk and disorderly on porch of barracks 
Article of ·ivar 95): 
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Notwithstanding it found the accused not guilty of Charge I and 
its SpecifiQation, wherein he was charged with committing an assault upon 
Donald .A.nerobi with a dangerous weapon with intent to do him serious bodily 
hann, the court undoubtedly very largely predicated its finding of guilty 
of the Specification now under discussion, particularly the portion thereof 
which alleged disorderly conduct, upon the altercation and difficulty which 
transpired between .A.nerobi and accused on the porch of "B" Barracks. There 
was no ir-oonsistency in this. The court had the right to consider accused's 
remarks t~ Captain Goodel as bearing upon whether accused was ·drunk as al
leged in Specification 1 of' Charge II, notwithstanding the court found ac
cused not guilty of the Additional Charge and its Specification, wherein he 
was charged with behaving himself with disrespect toward his superior 
officer by those very remarks. So, taking these matters into consideration, 
together with the other evidence of record, and considering the uncontro
verted evidence that accused had been drinking beer and wine, and the tes~ 
timony of Lieutenant Davis that accused was swaying noticeably while at
tempting to stand at attention, that his eyes did not focus and his speech 
was blurred,.and that he was, in the opinion of the witness, under the in
fluence of intoxicating liquor, together with the further circwri.stance that 
accused agreed to accept punishment under Article of War 104 f'or being "drunk 
and disorderly" upon the occasion in question, the evidence of record is 
legally sufficient to support the finding that accused was both drunk and 
disorderly at the time and place aUeged in the. Specification. It does not 
appear from the record, however, that accused was grossly drunk upon the oc
casion in question, and it is the opinion of the Board of Review that, under 
all of' the circumstances, his conduct was not of a nature to constitute a 
violation of Article of War 95. The finding by the court that accused was 
not guilty of assaulting .A.nerobi with a dangerous weapon with intent to do 
him serious bodily harm greatly minimizes the seriousness of his disorderly 
conduct. His attitude toward, and treatment of, Anerobi, as well as his 
conduct in breaking the mosquito netting supports, if the latter was done 
willfully and maliciously ( a question that may well be said to be debatable 
on the record as presented), were reprehensible but, taking into consideration 
the comparative youth of the accused (21 years of age) and the conditions 
under which he was living, the Board of Review is not disposed to say that 
his display of irritability and lack of self-restraint upon the occasion 
in question were such as either to dishonor or to disgrace him or to es
tablish his moral unworthiness to remain a member of the honorable profes
sion of arms (par. 151, M.C.M., 1928). Clearly, however, accused's conduct 
was of a nature to bring discredit upon the lllilitary service and constituted 
a violation of Article of War 96. , 

Specification 2, Charge II (Drunk and disorderly in a public place, 
Article of War 95)1 

The evidence of record is deemed insufficient to support the find
ing that accused was drunk at the time and place alleged in this Specifica
tion. Aside from the evidence which was adduced by the defense, that is, 
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the notice from Colonel McMullen of his intention to recommend discip
linary action against accused, for "Disorderly conduct in uniform in a 
public place (Accra Club, Accra, Gold Coast, British ifost Africa) on or 
a.bout 16 July 194411 

, and the latter's indorsement thereon indicating his 
willingness to accept such disciplinary action, the only evidence tending 
to prove that accused was either drunk or disorderly upon the occasion 
in question is the.unsupported testimony of Lieutenant Kelley. The dis
ciplinary acti.on notice makes no accusation or mention of drunkenness. 
Lieutenant Kelley did not testify specifically as to accused's state of 
sobriety. His testimony on this point dealt with a group of three, of 
which accused was one. The extent of it was his statements that "they 
appeared pretty drunk:11 and "they were getting drunker". He did not dis
close any fact upon which he predicated these conclusions or opinions. 
There is no direct evidence of record that accused was or had been drinking. 
So far as the record discloses, Captain Burgers and Lieutenant Edmonds, rather 
than accused, were the ones who assumed a belligerent attitude when Lieu
tenant Kelley first accosted their group. Accused is not shovm to have said 
anything or _to have made ,my display of rowdyism at that time. Lieutenant 
Kelley had himself been.drinking beer, and it was his officious conduct 
that precipitated the difficulty vrhich he had with Captain Burgers e,nd ac
cused. His testimony on the point under discussion is, under the circum
stances, too general and indefinite in nature to establish beyond reason-
able doubt that accused was drunk. Nor is it considered to be greatly 
strengthened.in this respect by the fact that accused entered into the 
tussle in the telephone booth. Full recognition may be given to the fact 
that intoxication quite often contributes to altercations and physical 
encounters between men without accepting the converse of the proposition, 
that is, that one who engages in an altercation or fight is, almost cer
tainly, drunk. 

The accused's participation in the encounter which began in the 
telephone booth and spilled over into the dining room did, however, con
stitute disorderly conduct• .And, while the evidence on the point is meager, 
it is deemed sufficiently proved that this difficulty occurred in a public 
place. The Accra Club is so described in the disciplinary action notices 
introduced in evidence by the defense and it is apparent from the other 
evidence of record that it was a place where people could assemble and 

. _drink openly. But. while the evidence of record is legally sufficient to 
support the finding of guilty of disorderly conduct in a public place, it is 
legally insufficient to support it as a violation of Article of War 95. 

As above stated, the difficulty was precipitated by Lieutenant 
Kelley's officious conduct and he was the first to resort to the use of 
physical force. He undertook to push accused and Captain Burgers out of the 
telephone booth and accused grappled with him. It does not appear that ac
cused resorted to any dishonest, disgracing, unfair, or cruel practices in 
the struggle which ensued. Nor does it appear from the record of trial 
that there were any witnesses to the difficulty aside from the participants 
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and the two officers who separated them•. The mere fact that he engaged 
or became embroiled in the struggle does not establish the moral unfit
ness contemplated by Article of War 95 and paragraph 151. Manual for 
Courts-Martial. 1928. Clearly. however, accused's conduct was to the 
prejudice of good order and military discipline and of a nature to bring 
discredit upon the military service. hence a violation of Article of War 
96. 

6. War Department records disclose that this officer is 21 years of 
age and unmarried. He is a high school graduate and has attended junior 
college for two.years. He does not appear to have been employed in any 
civilian occupation prior to entering the service. He entered the service 
on 20 llarch 1942 as an enlisted reserve in the Air Corps. Upon completion 
of training as an air cadet he was. on 29 April 1943. commissioned a second 
lieutenant, Air Branch, in the Officers' Reserve Corps of the Army of the 
United States. He entered upon active duty the same date and was promoted 
to the rank of first lieutenant on 29 December 1943. 

7. The court was legally constituted and had jurisdiction of the 
person and offenses. Except as herein noted. no errors injuriously af
fecting_the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support only so much of the findings of guilty of 
Specification l of Charge II as involves a finding of guilty in violation 
of Article of War 96, legally sufficient to support only so much of the 
findings of guilty of Specification 2 of Charge II. as modified by the 
reviewing authority, as involves a finding of guilty of disorderly conduct 
at the time and place alleged in violation of Article of War 96, and legally 
sufficient to support the sentence as approved by the reviewing authority 
and to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Article of War 96. 

____(__On__Le_av_e_)______• Judge Advocate. 
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lat Ind. 

War Department, J.A.G.o., l 8 OCl 19',4 - To the Secretary- of War. 

1. Herewith tranamitted for the action of the President are the record 
ot trial and the opinion ot the Board ot Review in the cue ot First Lieu
tenant Hewet s. Hunsdon (0-801792). Air Corps. 

2. I concur in the opinion ot the Boe.rd ot Review that the record ot 
trial is legally sufficient to. support only so much of the findings ot guilty 
of Specification 1 of Charge II as involves a. finding of guilty in viola.tion 
of .Article of War 96. legally sufficient to support only so much of the 
findings of guilty of Specifica.tion 2 of Charge II. as modified by the re
viewing authority, a.a involves a. finding of guilty oD disorderly collduot 
at the time and place alleged in violation of .Article of War 96. and legally 
sufficient to support the sentence aa approved by the reviewing a.uthority 
and to warrant confirmation ot the sentence. I recOllDlleDd that the sentence 
as approved by the reviewing authority be confirmed but, in view of the 
youth of accuaed (21 years) and because ot his potential value to the 
aervice as a pilot in the Air Transport Command. I further recommend that 
the sentence be c0111m.uted to a repri.m.alld. forfeiture of fifty dollars ($50) 
of accused' a pay per month for a period of six months, and that the sentence 
as thus modified be carried into execution. 

3. Inolosed are a draft ot a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the above recommendation should auoh action 

. meet with approval. 

~ Q .. ~~ . S> ' 

· i&,ron c. Cramer, 
Major General, . 

3 Inola. The Judge Advocate General. 
Incl.1-Record of trial. 

-Incl.2-Drrt. ot ltr. tor 
sig. Seo. of War. 

Incl.3-Form of ~. action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence as approved by' reviewing authorlt7 
confirmed but commuted to reprimand and forfeiture of $50 per mnth 
!or aix months. G.c.v.o. 619, 15 Nov 1944) 
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\il\...t/. D&ART~I&-IT 
Army Service Forces 

In the Office of The Judge Advocate General 
1.'iashington, D.c. (28.3) 

SPJGQ 
c1r 263529 

18 S£P 1944 
UNITED STATES ) FOURTH Sl:RVIC.ti: Cm.HAND 

) .A.RM.Y S;JEVICE FOOCES 
v. ) 

) Trial by G.C.H., convened at 
Private HA.CIO GORDON DUCN ) Camp Gordon Jolmston, F1orida 
(3490894>), Company F, ) 8 Septe:nber 1944. Dishonor
Replacement Training Group, ) able discharge and c onfine:nent 
Transportation Corps. ) for five (5) years. Discip

) linary Barracks. 

HOLDilrG by the BCAAD OF REVIEiv 
GA;.!BRELL, FRED~EK and 411:DER.SON, Judge Advocates. 

1. The Boo.rd of Review has examined the record of trial in the 
case of the soldier na.,ned above. 

2. The accused was tried upon the follocing Ch'irge and Specifi
cation a 

CHARGE: Violation of the 96th Article of 1-rar. 

Specifications In that Private Lfacio Gordon Dixon, Company
"F", Replacement Training Group, Transportation Corps, 
Camp Gordon Jolmston, Florida, then a member of 598th 
Port Company, Indiantown Gap, Pennsylvania, did, at or 
near Bainbridge, Georgia, on or about 8 May 1944, w.rong.:. 
fully and willfully mair:J. himself in the right foot by 
shooting himself with a shotgun, thereby unfitting hbself 
for the full perfonnance of military service. 

He pleaded not guilty to the Charge and the Specification. He was found 
guilty of the Specification, substituting the words 11 intending thereby 
to render himself unfit for the full performance of military service" for 
the words 11 thereby unfitting himself for full performance of military 
service", and guilty of the Charge. No evidence of any previous convic
tion -was introduced at the trial. He was sentenced to be d ishonorab]y 
discharged the service, to forfeit all pay and allomnces due or to be
come due, and to be confined at rard labor, at such place as the reviewing 
authority may direct, for five (5) years. The revievdng authority approve 
the sentence, designated the United States Disciplinary Barracks,. Fort 
Leavenworth, Kansas, as the place of confinement ar.d forwarded the record 
of trial for action urrler Article of War 5o½. 
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J. The only question requiring comment by the Boa.rd is that 
raised by the deletion and substitution made by the co1.1rt in its find
in;-:s, as set out above. The substitution of the phrase 11 intending 
thereby to render himself unfit for the full performance of military 
service" was illegal, no such 11 intent 11 having been alleged in the Speci
ficaticn. The substituted phrase may, however, be deleted by the reviewing 
authority a.nd there is sufficient ranaining of the original Specification 
to state an offense under Article of War 96, and the legal and canpetent 
evidence of record is adequate to support such a modified find'ing. 
Except as noted, no errors injuriously affecting the substantial rights 
of the accused were conoitted at the trial. 

4. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings, 
excepting the phrase "intending thereby to render himself unfit .for 
the full per.f'onnance of military service", contained in the finding 
of g'J.il ty of the Specification, and legally su.f'ficient to support the 
senten~e. ' 

tl..:el!.-4.c .• ,4!: £.. ,,,_,~Judge Advocate. 

-~~ 
---------------- Judge Advocate.. ' 
~ /? ~ , Judge .lilvocat&, 
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1st Ind • 

.,c1r :Jepartment, J • .;;..G.C., 1 9 SEP 1944 - To the Commanding General, 
Fourth ,3ervice Co:nr.iand, .u-my Jervice l•orces, Atlanta, Georgia. 

1. In the case of Private ,..;acio Gordon Dixon (349089aJ), Company 
F, Replacement TrainiaJ Ciro~~, Transport.a.tion Corps, I concur j_n the 
fore going holding of the r3oard of Review and for the reasons stated 
there:in reco~J:1end that t..~e findir.g of guilty of tne Specification of 
the Charc;e be awroved excepting the phrase 11 intend:ing thereby to render 
himself unfit for the full r,erformance of military service". TJpon 
compliance with tJus reconnendation, and under the provisions of Article 
of .lar 50}, you will have authority to order the execution of the 
sentence. 

2. ;faen copies o::: the µublished order :i.n this case are forwarded 
to this oifice they should be accompanied b~r the fore 6oing holding and 
this indorsement. For convenience of reference am to facilitate 
attaching copies of the .PJ,blished order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follo:wsa 

(,.,,, 25-:c2n)
\..J.1.,t ✓ .I 7 • 

:,fyl·on C • Cramer, 
:Eajor General, 

1 Incl. The Judge Advocate General 
• Record of trial 





WAR DEPARTMENT 
Army Service Forces 

In· the Office of The Judge Advocate General 
\'Iashington., D.C. 

(2Er'/) 
SPJGN 
CM 263562 

2 8 SEP 1944-, 
UNITED STATES ) EIGHTR ARMCRED DIVISION 

) 
v. ) Trial by G.c.M., convened at 

) Camp Polk, Louisiana, 22 
Second Lieutenant HARRY S. ) August 1944. ·Dismissal. 

-SCHULTZ (0-1016812), In ) 
fantry. ) 

·------
OPINION of the BOARD ClF REVIEW 

LIPSCOMB, O'CONNOR and GOLDEN., Judge Advocates. 

1. The Board of Review has exarrined the record of trial in the case of 
the officer named above and submits this., its opinion., to The Judge Advocate 
General. 

2. _The accused was tried upon.the following Charge ,and Specifications, 

CHARGE: Violation of the 95th Artie.le of War. 

Specificatibn 11 In that Second Lieutenant Barry s. Schultz, 58th 
Annored Infantry Battalion., Camp Polk, Louisiana., did., at Camp 
Polk., Louisiana, an or about 12 July 1944, he then having a 
lawful wife, wrongfully and unlawfully attempt to have illicit 
sexual intercourse with Jolean Smith, a woman not his wife. · 

Specification 2; In that Second Lieutenant Harry s. Schultz., 58th 
Armored Infantry Battalion, Canp Polk, Loui1:1iana., did, at Camp 
Polk, Louisiana, on or about 12 July 19L4., wrongfully threaten 
to "rape" Jolean Smith and did thereby put her in fear and 
cause her to jump from a moving automobile and become injured 
thereby. 

' 
The accused pleaded not guilty to, and was found guilty of, the Charge and 
both Specifications thereunder. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused on 12 July 
1944 was thirty-one years of age, married., and living w.l..th his wife in 
Leesville, Louisiana (R. 25; Ex. A). About 9:30 p.m. he left "Eddie's Beer 
Garden" in Leesville and entered his car. At that moment seventeen-year old 
Miss Jolean Smith was walking down the street on her way home from the ice 
cream parlor .in which she was employed (R. 1,. 13). Although she was a stranger 
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to him, he drove his cm- to 11 her side of the street •••• , ma.de himself 2.c
quainted11, and asked her "if he might take ffier.7 out II that night (R. 7; Ex. A). 
Upon her protesting that the hour was late and that she was not suitably 
dressed, he offered to convey her to her home. She accepted, and in the 
course of .the ride she "fonned a very nice opinion of him.11 and decided to go 
with him to a new highway and "try to drive his car"• She stopped at her 
hoI'le only long enough to obtain permission from her •rol.ks'' and to change her 
clothes (R. 7-8, 12-13, 27). · 

~'hen she reentered the car, she seated herself behind the wheel and 
11tried to drive" (R. 15). With the assistance of the accused she succeeded 
in guiding the vehicle all the way to Camp Polk where the traffic was so ex
tremely heavy that he a.gain took the 'Wheel. He drove to the post exchange, 
but, finding it closed, continued on through the camp, turned off onto a 
gravel road, and parked (R. 8, 15, 27). · 

Jor a short. while they talked (R. 8). In the course of the con
versation te kissed her twice with her permission after she had made some 
show of resistance lR. 14-15). He left his place behind the wheel and assumed 
a place to her right (R. 8; 1.5). 

Suddenly he 11 commenced to make love". As he himself said at a pre
trial investigation, "When we stopped she made no complaint •••• and natural~ 
we started necking or what•,iter you call it that man and woman will do when 
you get together11 (R. 27). He attempted to put his hand on her breast and 
"in other places11 and to pull her ot..t of the car (R. 9, 1.5, 17). She re-
pelled his advances and, when he indicated that he was determined to use 
force, she' 11 started hitting on him.11 (R. 9, 28). She finally 11got him pretty 
well under co:rt.rol" but in the struggle her dress was torn (R. 9-10 19-21 23).
T ot him · 111 t · ' ,. o qu e again, was rying to have intercourse with her •• •• I rolled 
over and tried to get between her legs and she slapped me two or three ti.mes 
and also tore rer dress" (R. 28). After requesting him to desist she stated 
that she would "get out and 1"12.1k11 and asked for directions home. 'Al.though he 
Jil~de some further desultory attempts to induce her to ha.ve intercourse with 
h(l.111' he was a)oparently convinced of her sincerity and permitted her to leave
R. 9, 16, 27 • 

• He ~ollowed her in his car, told her she was proceeding in the 
virong direction, and offered to take her home Relying· hi
h · · • • upon s assurances s e again seated herself by his sj de and the "he d · ( ' 

He began to speak of the "good ti~cs' '1i.~v' ulyd ha e,~ £or the gate" R. 9-10).
th t · t · ~• ,t.l wo ave , and when she replied 
c~; yit"wa(: t1~i)r laOnst date together, he commented that she'nwasntt out of the 

. e • • ce m0re she requested that he allow h H 
frefused_ and, as they approached _the lll\ip gate" said in ''pl:~to ~a:e~h teh 
was going to take her out and rape her" (R i wo s a e 

then near a bus station she ,::,J.eaded that h • 1
1t !6-17, 27) • Since they were 

he would not release he; "until he was· sati!fi:d" (~ out~ butu he stated that . 
• 11J. pon her threatening 
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to jump out, he said 11go e1i~ad anci j 1.unj? 11 (a. 11, 27). She kept h•,r word and 
leaped to the pavement. .::lhe 11was sure tha.t it wes the only way ffit~_7 'Nculd 
eet out 11 (R. 11). Since the cB.r wa.s then tr:.w~ling at a EJeed of net more 
than ten to fifteen miles an hour, sl-Je sustair.c.•d ·cnly some superfic:i9.l 
abrasions of her knees and elbows (R. 11, 22-21+). 

She immediately re?orted to the gu&.rc Pt the gete anC. 11 st,;.!'ted cry
ing" (R. 11, 19). ·••hen she complained nthat scl'!:3 Lieut.sn:-mt had got smart 
with her 11 , she wc.1.s taken to the urovost marshal I s office and from there to 
the hospital (R. 19-23). Upon b~ing questioned by a nurse, s:ie emphatical]y 
c.ienied that she had been raped (R. 23). 

At a pre-trial investigation the a.ccusec:1, after being fully advised 
of his rights under Article of v,·ar 24, :!:'rankly admitted that he had sought 
to have intercourse with her. He believed that she we.s ·willing because of 
11 the way she ,ras letting me play around" (H.. 28). No force hac. b1;en resorted 
to by him, and hjs remark about rape had been :nade "joking; like" ra. 27-28). 

4. The: accused, after being advised of his rights relative to testifying 
or rerr~ining silent, took thG stand on his own behalf. He ad1nitted kissing 
her, playing with her breasts, and making advances 11 ir.. ::;,reparation for inter
course,, (R. 31). 11hen she ob~ected, he stopped. He had not threatened to 
rape her, his exact wocls being, 11 .Someone shou] d take you out here and ra1Je 
yo1.~ 11 

• It had been his intentior. to take her to the bus station r3.ther th~.n to 
her hone because he had 11heard of a lot of cases where men have pickec. u.:;i 
women, taken them someplace, and they jumped out and started yelling" (R. 32). 
He had not gone in se~.rch of her 9.fter sl-ie had jurnpcid out of the car for fear 
that he "would look as sil}y as hell cha.sing do'N'!l through there after her11 

(R. 33) • . 

The accused's c.1-iaracter rating was "excellent" in the opim.on of 
First Lj_eutenant Calvin rl. SJ-raw and Captain Donald 3. Draper, his present and 
former commanding officers, respectively (R. 29-30). Captain Draper believed 
an appropriate efficiency rating for the accused to be 11.:3uperior11 (R. JO). 

Captain Harold R. Ha~, who had conducted the pre-trial investiga
tion, admitted that he had vrarned the accused of his personal rights only 
under Article of War 24. Nothing had been said to the accused about his riglt 
to cross-examine witnesses (R. JO). 

5. Specification 1 ai,~ 9::;r-_s that the e.ccused did, "on or about 12 J~ 
~94~, he then having a law::: ul wif~ wrongfulJ.y and unlawfully attempt to have 
illicit sexual intercourse with .iolean Smith., a woman not his wifett. Speci
fication 2 alleges that he did on the same day "wrongfully threaten to •rape' 
Jol:an Smith ai:1-d did thereby put her in fear and ca.use her t6 jtunp from a 
moving automobile and become injured thereby11 • Both of these acts were laid 
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under Article of War 95. 

The accu.;ed in Specification l is chE.rged with an attempt to 
-commit adulterJ. Counsel for the defense has argued that such flisconduct 
was not indictable either at common law or under the stat'Jtory le1v of 
1ouisiana. l','hether his cc!1tention be correct or not is in&aterial, for 
it overlooks the true nature of the offense alleged. The accused has been 
tried not fer a violation of com:non law or the statute~- law of Louisiar.a. 
b\:t fer "conduct unbecoming an officer and a 6entleman". The officer who 
atte:I!pts to commit adult':lry not only offends a6ainst his wife but b
fringes upon that code oi' honor by which gentlemen are ex?ected to abide. 

The accused caressed the breasts of his seventcen-ye~r old "pick
u~", sought to place his hands "in other J?laces11 

, and plainly manifested 
his intention to have interccurse with her. i'lhen subsequently he threatened 
to "rap:i" her, his words were susceptible of only one interpretation by e::ry 
rec\son.ble woman. He may have bean •joking•, but in view of his previous 
forceful, though unsuccessful, attempt to have sexual intercourse with her, 
the hw.or of the remarlc, if any were actually intended, WP.S difficult to 
appreciate. Since she Md ample grounds to fear a criminal attack upcn 
=ier pers-:::!"1, she chose the only honorable course open to her at the nomc,it 
and jumped from the moving car. Both Specifications are a..'lply sup;x,.rted by 
the evidence add~ced. 

5. The accused is about .31 years old. The records of the War Depart
ment show that he attended the University of il.entucky for two and a half 
year~; that he was er.iployec as a :notion picture ?rojectionist by the 
li.ajestic Theat re of Springfield, Kentucky, and as a factory manager by the 
R. J. :teyr.olds ·1'obacco Company at 'iiin~ton-Salem, Earth C3.rolinq that he had 
enlittec service from 14 ~ugust 1942 to 19 iLarch 194.3; that he vras commis
sioned a seco!rl lieutenant on 20 1::arch.194.3; th3.t he has been on active duty 
c.S an officer since the last date. 

6. The court ms legally constituted. No errors injuriously affect
:ing the subst?..ntial rights of the acc\;.Sed were committed c1.urinz the triel. 
In the opinion of the Board of Review the record c.f trial is legally suffi
ci")nt to support the finc.ings ~-nC: the sentence and to warrant c0nfin.1ation 
thereof. Dismissal fr mEndatory upon convicticn of' a viol.ation of .i.rlic:le 
r.!' War 95. 

____.(On;;;;;.~L_e~a~v~e~)________,Judge Advocate. 

i\dvocate. 

Advocate. 
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SPJGN 
CM 263562 

1st Ind. 

War Department, J.A.G.u., - To the Secretary of 7far. 

4- OGT 19'4 
1. Herewith transmitted for the action of the :President are 

the record of trial and the opinion of the Board of Review in the 
case of Second ll.eutenant Harry S. Schultz (0-1016812), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I reco:nmend that the 
sentence of dismissal be confirmed and ordered executed • 

.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
EJsecutive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

p 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl l - Record of trial. 
Incl 2 - D!t. ltr. for sig. s;w. 
Incl 3 - Form of Executive action. 

(Sentence confirad. o.c.v.o. 664, 16 Dae 1944) 





liAR DEPAR.Tl.IENT 
· Army Service Fore es 

In the Office of The Judge Advocate General 
Washington, D.c. 

(293) 
SPJGQ 
CM 2636:>8 1 8 SEP 1944 

UN'ITED STATES ) XXIII CORPS 
) 

v. ) Trial by G.C.I-!., convened at 
) Camp Bovde, Texas, 30 August 

Captain WIU.IAM M. ST. JOHN ) 1944. Dismissal and total 
{0-1040298), 839th AAA ) forfeitures. 
Automatic Weapons Piattalion, ) 
(Hobile). ) 

OPINION of the BOARD OF REVIE."ll 
G.\MBRELL, FREDERICK and ANDffi.SON, Judge Advocates. 

1. The record of trial in the case of the officer r..amed above 
has been examined by the Board of :ct.eview and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Tho accused was tried upon the following Charges arxi Speci
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Captain William M. St. John, 839th 
Antiaircraf't Artillery A.utomtic Weapons Pattalion 
·Mobile, did, without proper leave absent himself from 
his organization and station at Santa Maria. Army Air 
Field, Santa :Haria, California, from about 23 June 
19414' to about 9 July 1944. 

CHAr.GE Ila Violation of the 96th Article of War. 

Specification 1: In that Captain William M. St. John, 839th 
Antiaircraft Artillery Automatic Weapons Battalion, 
Mobile, having been placed in cr.arg3 of property and 
personnel of the said battalion, at Santa. Maria A:rmy 
Air Field, sa.nta Maria., California, with orders to 
remain in charge thereof' until relieved, did, on or 
about 23 June 1944 wrongfu.lly, wi. thout authorify', and 
in violation of orders, abandon and "fail to perform 
his duty. 

Specific.t.tion 2: In that Captain William M. st. John, 839th 
Antiaircraft Artillery Automatic Weapons Battalion 
Mobile, having received a lawful order from the Command
ing Officer of the said battalion, to pick up the 
battalion payroll for June, 1944 at Mu.roe Army Air 
F'ield on JO June 1944, and bring the same to the 
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battalion headquarters, the said batta.l:ton cocr.:a.nder 
being in the execution of his office, did, at or in 
the vicinity of l,furoc A,r;ny il.ir Field, on or abo 1it 30 
June 1944, fail to obey the same. 

He pleaded g,lilty to Cha.rge I and its Specification except as to the 
words 11 frcm abo"J.t 23 June 1944 to about 9 Jaly 194411 substituting there
for the words "from 6 July 1944 to 9 July 194411 , and to Charge II and 
its Specification 2. ,:He pleaded not guilty to Specification 1 of Charge 
·u and the excepted words above of the Specification of C-harge I. Ee 
was found guilty of ~l Charges a.rrl Specifications. No evidence of any 
previous conviction was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allovances due or to beccme due, 
and to be confined at hard labor for five years. The reviewing authority 
approved orily so much of the sentence as provides for dismissal from 
the service and forfeiture of all pa.y and allowances due or to become 
due and forwarded ·the record of trial for action under Article of Ylar 48. 

J. The ccmpetent evidence for the prosecution shows tha.t the 
accused was, during the _occurrences co:nplained of, in the military 
service of the United States occupying the grade of captain in the 
839th AAA. ·11eapons Battalion, ;'..iobile, m maneuvers at istrella Anny A.ir 
Base, California. Estrella is about 210 miles South of .>Iuroc air :Field, 
California, which was the home station of the organization (F,:. 6, 7). 
On or about 21 June 1944 Lieutenant Qolonel Charles A. Anderson, the 
battalion commander at Estrella, ordered accused, who Wd.s acting assis
tant executive officer of the battalion, to go to Santa :,iaria .d.I'lllY Air 
Field, California (about 75 miles southwest of Estrella) and take chs.rge 
of the battalion property stored there and a detail of 5 or 6 enlisted 
men sent there to gtard the property, see to it that the battalion area 
was policed, remain there untii 30 June 1944 and then proceed to :tiuroc 
~m.y Air Base, and as Class A Agent pick up the battalion payroll and 
return to Estrella Anny .A.ir Base and pay the men (R. 7-8, 13, 17). 
Accused Jud no authority to leave Santa Maria Army Air 132.se at any time 
until .)) June when he was to go to 1Iuroc (R. 10). Accused on the same 
day applied in -writing J.'or a three days leave of absence effective an 
or ;;.'½out 3 July 1944 which W'ciS approved by the commanding officer (R. 
9, Pros. l:X. A). 

The detail of four enlisted men including a Corporal John l!;. 
·wiilson arrived at Santa ~.19.ria ~ Air Base on the evening of 20 June 
1944. The accused arrived there en Wednesday, 21 June 1944 (R. 18-19). 
The battalion property was stored in the mess hall. No formal guard 
duty was recpired. It was nec':!ssary to ha.ve one man en duty in the 
building all of the time so that proper receipts could be obtained from 
anyone dra';'Tlllg supplies (R. 23). 

accused .-ias seen by the enlisted personnel assig,.ed as guards 
o~ the battalion propert~r on the 21st (R. 18), on the 22nd (R. 19, 25) 
and on the 2Jrd_of June (R. 19) but not thereafter (R. 2J, 25). 
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On S,mC:ay 25 June 1944 Captain ,c;. ii. Junker oJ' the same or

ganization arrived at Santa Maria ar:ny air Held about 10 a.m. to check 
the b;1.ttalion property and to transfer it fro,'1 the accused to himself. 
He checlced the p:::-operty but did not see the accused in the area. He 
returned at;ain on the following Tu.escay, 27 June, with 2) trucks with 
which to loo.d the property an:.1 then turn the convoy over to the accused 
to take to 1.l.uroc, but the accused was not. in the area nor in his quarters 
on that day (R. 26-Z7). Tne battalion property was therefore removed 
by cmvoy in the absence of the accused and Corporal "'iiilson was detailed 
to remain at .3anta Maria .Army .a.:i,r Base and await the accused 1 s return. 
Corporal ·,,,ilson remained in the area fran that time until 29 June, 
sleeping during the ni;:;hts of 27th and 28th in the accused 1 s quarters 
where the accused's belongings were located but did not see the accused 
(R. 22). On 29 June 1944, Lieutenant Louis a . .Rudloff, another officer 
of accused's organization arrived at Santa .i.~ria am.y Air Base w;i.th 
instrilctions to look for the accused, and if '.mable to find him to pick 
up his belongings and turn in a jeep that the accused had borrowed (R. 
32, 36). He was unable to find the accused so he picked up his belcng
ings and returned then to LStrella (R. 37) and also brought Corporal 
·,1Uson back. The battalion adjutant upm learning of the foregoing on 
29 June 1944 tried to locate the accused by telephoning to his home in 
San Jose, to 3an l.iaria army Air Base, and to 1iuroc Army Air Base, but 
could not locate hL~ (R. 33-34, 38). 

Accused did not picic up the payroll at ?.iuroc anny .Air Base and 
did not return to .t::strella Anny _Air L9.se on 30 June 1944 to pay the men 
(R. 9). 

On 8 July accused telephoned from Los -tmgeles, California and 
talked to the Officer oi' the Day, Lieutenant H. t:. Houk and told him 
that he was without funds with which to travel to Muroc. During the 
conversation accused sa.id he had 1:>een ~one for a while - 11 it seems to 
me he said about 2 weeks" (R.'40). Accused rejoined his organization 
on 9 July 1944 (R. 34, Ex. C). 

4. The accused having been advised of his ri~·hts to either remain 
silent, make an unsworn statement, or «testify under oath, elected to 

· testify (P.. 49). He stated that both Major o. a. J,J:oo::.aw, the Executive 
Officer, and Lt. Col. Charles a. And er son, the Cornmanding Officer of 
the Battalion, explained to h:iJn the nature oi'the duties expected of 
him at 3anta J.faria aAB (R. 50) • Upon his arr5. val at that, Base on· 21 
June 1944 he instructed Corporal Wilson, who was in charge of the guard, 
as to the manner of guardin.;; the battalion property. He told him to be 
alert and to keep the area clean and 11polic ed '-'·P". On 24 June he 
returned to istrella MB to get some of hie personal belongini;;s that he 
had foreotten on his initial trip and was driven back in the afternoon 
by a sergeant in a 11 jeep 11 • During the nights of the 25th and 26th he 
remained in his qlarters at Santa I.ia.ria .\AB. Durin~ the nizhts of the 
27th and 28th he slept in a room in a roomins house in the town of Santa 
:~ria two miles away from the Base. On the 29th he registered at the 
BOQ of the Santa ::aria A.AB and slept there at night fran that date until 
3 July 1944. · During the day from 25 June until 3 July he spent his · 
time at the Officers Club re::i.clingJ on the fli;:;ht strip, and around the 
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Base 111 r'.ener-al. He did not go near t:1e battalion area m1ere the bat
talion p~o.:,erty was stored except on the 291,h when he '.'13.lkcd by o!", ::is 
way to the Q,'1! store. Dl'.!"ing th.:Ls ti::ne ho did not c omm:u.nicc1. te wit'.1 auy 
menber of the ru,ard nor do anr_,,_11ing reg.:irdir:.g the :t;roperty (P... 51, 55-50). 
He did not know about Ca;,tain Junker's visit on the 25th or the 27th (2:.. 
57). On the 30th he learned about Lt. :ii.udloff 1 s visit of the 29th ,ihen, 
upon discovering that his own personal belon~:in6s h;;.d disa.iJpeared, he 
made sane inquiry. He did not telepi1one his organization bec<l;ise h() Vf=..S 

told that there was no available telerhone (re. 58). He admic.ted t:iat 
he was ordered to go to iAuroc AaF> on the 3Jth to arrange aJ.jout the bat
talion payroll but he did. not go b•.:;cause when he d:L;.;c6vered his belong.Lne;s 
and the 11 jeep" v.hich he expected to use in order to f;et to ::.iUJ"OC i,,,AE 
were gone, he assumed that some one else woub be se:1t. He did not 
com:!•.unicate with his org1nization about this (:L. 60). 

On 3 July 1944 accused availed hL.self of ~is three da; leave 
which haci been authorized. 1-::·eJ.ore !1e lei't .i£strella .~3 and went to Los 
Angeles (R. 59) an::- rer.:.a:inE::0 thei0 until 3 Jul,y 1944 (It. 51). On t!u t 
date he telephoned ?.fuioc ru~3 an.l tolci the Officer of the Ja:>-, -,,ho was 
ti1e only officer ava:i.lable, that he was absent ;-r.i.ti10ut leave anci had 
no funds wlth v:hich to eet to : ,uroc (R. 51.). :ie also ad 'Jised the f,1ili
tary police· of his s::.. tcia lion and, on the followin:: c'.ay re:)orted to the 
l:!ilitary Police and v1ith their help was able to iet to :,,uroc M~:; and 
his orcanizaW..on (:ii. 52). 

;.~jor O. ii.. Loomaw testified th"'t he E:x:i.;lained to the accused 
on 21 June 191),. thd ddo.ils 01 wriat 1·r..J.s expected 0i ~:i:n ii' he v;:;.s se11t 
to Santa ~hria 4,u; by Vie battalion comr:under (L. 1..7). 

Sergeant ..:. ::;. Ea.le testiriec: tl1at on 24 J;;.ne :!.9L,4 he drove 
the accc1sed from .::.strella ,..AJ to Santa ,.aria ,,.."1.L an~ lei't ii.-n there 
(R. 45). it was stipJ.late:l that the register at the 01.acer::.• Club, 
Santa ...aria ~~ sr10wed t:1at accuse::1 registered there w 2) June 1944 
and ,,as assigned Rooii: 30J (R. 47); ci.nc LhJ.t d.CCJ.seu. ,as seen in that 
roo!l by an orderly- on Sc1ncid.y, 2 ,July 1944 at al!Ou.t ::.o:.3u a.m. (n. 4'7) • 

.i:.:vidence v.as ir"troduced that '!ccused enjoyed a good reputation 
amon:;; boti1 oificers and enli.stecl men of '.,is battalion. This evidence 
consisted 0.1.' the te::.t:imo1q of o,ie o:.:ficer ard or,e enlisted :r.au and the 
testimony by stipulation o:' eleven of the otter battalion officers and 
si.~ noncommissioned officers oi tr,e battalion (11. 66, 68, 70). 

Lie,ltenant J • .:;. Brac1ford testified. that he was the battali.on 
adjutant affi. t!l3.t it was t,w prnctic0 o,.' ti-ie bat talion com.~ancier to 
issue 3 day 11 i:as.ses 11 anC: th-;; officers woulc: :i ::i::.. ve on the day v.hich 
they requested ar;d which haci been d:.1proved by the c01!li~i1~ing officer. 
IJo forr:ia.l leaves in ,YritinG were used. Ee, however, had never before 
seen the :!:.'orrr, of request and a 1Jprov-a.l used in the :instJ.nt ca~e (R. 69; 
Eic. A). 
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5. The Specification of Charge I avers that the accused, on or 
aboot 23 June 1944, absented himself without proper leave "from his 
organization and station at Santa. Maria Anny ilr Field 11. The accused's 
regular organization -was not stationed at that place, therefore the 
"organization" intended was the guard of enlisted personnel in his 
charge, and the "station" was the battalion area clearly described in 
the evidence as a few buildings an:i a small part of the Santa Maria 
Army Air Base. Tha rest of the Base was occupied by another organiza
tion which was not connected with the accused's organization. Tmrefore 
the test to apply in determining whether the accused was absent from 
his "organization and station" is whether he was absent fran his detail 
and the battalion area. ~ 

It was clearly sho"Nil by the evidence fo1~ the prosecution and 
admitted by the accused that after he arrived at Santa M3.ria an 21 June 
1944 and saw tha. t the guard detail consisting of a corporal and three 
enlisted men were properly guarding the battalion property located in 
the mess hall of the area, he did not bother himself further about it. 
He 1ras seen by the enlisted men at a distance for two clays following, 
but not after 23 June 1944. Having been told to take charge of these 
enlisted men, to guard the property and to police the area, accused, 
after 23 June, devoted himself' to his om devices and purposes. The 
fact that, as ha claims, he was present on the Santa Mlria Army A.ir 
Base during the period of 23 June to 3 July (when he admittedly left) 
is no defense to the charge of being absent without leave 'l.mder the cir
cumstances of this case. Article of War 61, for the violation of 19hich 
he was convicted, is designed to cover every case not elsewhere provided 
for "where any person subject to military law is through his 01m fault 
not at the place where he is required to be at a time when he should 
be toore11 (M.C .M. 1928, par. 133, P• l45-6). The accused's required 
place was with the enlisted men placed in his charge and in the battalion 
area. Reading at the officers club, wandering around the flight strip 
of the Base, running back an:i forth for his personal belongings forgot
ten at Estrella, sleeping in town, and just llnlking by the building 
where the battalicn property was stored because it happened to be near 
the IS,th taken by the accused to accomplish his ovm. personal desires 
is not being at the place or S.lJOt where he was required to be in order 
to properly perform his duties. If he had been 100 miles or more away, 
insofar as tm government is concerned, his absence would not have been 
felt any more. The testimony 1ra.s clear and ccnvincing that he was not, 
during the time specified, in or at the place where his duties required 
him to be. 

His caitention that during three days of his absence he had 
leave is without merit, even if it be assumed that a three-day leave 
was rsgularly granted to him on 21 June 1944 to become effective m 
or about .3 Ju;Ly 1944 (as claimed by the accused). Leave contenplates 
going from a duty status to a leave status• It is elementary th.a.t to 
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effect such a change of status, the officer must not only obtain a 
leave froll proper authority but must also comply with the requirements 
of his orE11nization respecting the various thmgs to be done by him. 
before departing en leave. These customarily include, among other 
things, signing out, supplying information as to where the of.ficer ns.y 
be communicated with during the period of his absence and advising as 
to the day and hour of his departure. Usu.ally an official leave is 
granted to canmence "on or about 11 a named date. That was true of the 
leave in the instant case. If the ti.ma of the officer's departure en 
leave is not officially recorded, the period of his leave is left in 
an uncertain state. It is apparent that in the instant case there was 
no compliance by the accused with any of these requirements. The evi
dence clearly establishes that the accused was absent without leave 
from 23 June 1944 until 9 _July 1944, and tra.t his orE11nization was 
without lmowledge as to his whereabouts until he telephoned from Los 
Angeles on 8 July 1944 stating that he was without funds to return to 
his station. 

-
With reference to Specifications 1 and 2 of Charge II it was 

clearly shown that the ·accused did, as alleged, "abandon and fail to 
perform" the duties of remaining in charge of property and personnel 
of the d etactw.ent to the supervisicn of which he had been assigned and 
failed, also, to obey the specific order to go to Muroc ai. 30 June for 
the p.u-pose of obtaining funds with which. to thereupon Pf-Y the enlisted 
mm of hi.s detachment. 

6. Records of the War Department disclose that the accused l'Ss 
born in Syracuse, New York, is 28 yea.rs of age and unmarried. Ha at
tended high school for three years and Wls graduated fran Cook Academy 
(Preparatory School) in 1937. He was inducted into the A.rm.y 10 
February 1941 and entered upon activ.e duty w:i th the 2:>9th Coast 
Artillery (AA) at Camp Stewart, Georgia. After the prescribed course 
of training at the .Antiaircraft Artillery School at Gamp Davis, North 
Carolina, he was commissioned a secai.d lieutenant on 29 May 1942. en 
10 February 194:3 he was promoted to first lieutenant and on 19 August 
1943 to ~aptain. 

7. The court was legally constituted and lad jurisdiction over 
the accused and the subject matter. No errors injuriously affecting 
the substantial rights of the accused. i18re committed during the trial. 
In the opinicn of the Board of Review the record of trial is legally 
sufficient to support the find:ings of guilty and the sentence and to 
warrant confirmaticn of the sentence. A. sentence of dismissal is 

· authorized upai conviction of a violation of Article of War 6l or 
Article of War 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., Ir OCT l9f4- To the Secretary or War. 

1. Herewith transmitted tor the action ot the President are the 
NCord ot trial and the opinion of the Board of Review in the case ot 
Captain William ll. St. John (0-1040298), 839th AAA Automatic Weapona · 
Battalion (Mobile). 

2. I concur in the opinion of the Board of Review that the record 
ot trial is legally sufficient to support. the findings ot guilty and 
the sentence, as approved b;y the reviewing authority, and to warrant 
confinnaticn of the eentence. I reccmnend that the sentence, as approved 
by the reviewing authority, be confirmed, but that the forfeitures be 
remitted, and that the sentence as thus m:>dified be carried into execu
tion. 

3. Consideration has been given to the attached fifteen letters 
of reconmendation from officers and enlisted men 1n the accused's 
battalion. 

4. Inclosed. are a draft of a letter for y-our signature transn.it
ting the record of trial to the President for his action, and a· form of 
Executive action designed to carey the above recoamendation into 
effect, should such action meet with approval. 

~ ~-~'--0 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

4 Incls. 
1 - Record of trial. 
2 - Pft. ltr. sig.- of S/W. 
3 - 15 letters of recan. 
4 - Fonn of action. 

(Sentence as approved by- reviewing authority confirmed b.tt forfeitures 
remitted. · o.C.ll.O. 666, 16 ~o 1944) 
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WA.~ DEPARTMENT 
(301)Arm::, Service Forces 

In the Office or The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 263656 

2 7 OCT 1944 
UNITED STATES ) ARMY Am FORCE:S 

T. 
) 
) 

WESTERN FLYING TRAINING COMMAND 
Trial by G.C.M., convened at 

.Second Lieutenant JOHN D. 
MONJAI ( 0•578633) , Air 
Corps. 

) 
) 
) 
) 

Victorville, California, 21 
and 22 August 1944. Dismissal, 
total forteitures and confinement 
!or two (2) years. Disciplinary 

) Barracks. 

OPINION of the ·BOA.'FU) OF REVIEW 
TAPPY, MELNIKER and GAMBRELL, Judge Advocates 

1. The Board ot Review has examined the record of trial in the 
ease of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried-upon the following Charges and Specifi• 
cationsa 

CHARGE Is Violation or the 96th Article or War. 

Specification la In that 2nd Lieutenant John D. Monjay, Air 
Corps, 3035th AAF Base Unit, did, at Hollywood, California, 
on or about 14 March 1944, with intent to defraud, wrong
f'ully and unlawtully make and utter to the CHRISTIE HOTEL, 
a corporation, located at Hollywood, California, a certain 
check in the sum of Forty ($40.00) Dollars, drawn on the 
First National Bank of Colorado Springs, Colorado Springs, 
Colorado, and by means thereof did fraudulently obtain from 
the said Christie Hotel cash in the sum of Fort7 {$40.00) 
Dollars, he the said 2nd Lieutenant John D. Monjay then well 
knowing that he did not have and not intending that he should. 
have sufficient funds in said First National Bank ot Colorado 
Springs for the payment ot said check. 
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Specification 2: In that 2nd Lieutenant John D. Monjay, * * *, 
did, at Hollywood, California, on or about l4 March 1944, 
with intent to dei"raud, wrongfully and unlawfully make and 
utter to the CHRISTm HOTEL, a corporation located at 
Hollywood California, a certain check in the sum of 
Fifteen ($15.00) Dollars, drawn on the First National Bank 
of Colorado Springs, Colorado Springs, Colorado, and by 
means thereof did fraudulently obtain f'rom the said Christie 
Hotel cash in the sum of Fifteen ($15.00) Dollars, he the 
said 2nd Lieutenant John D. Llonjay then well knowing that he 
did not have and not intending that he should have sufficient 
funds in said First National Bank ot Colorado Springs for the 
payment or said check. 

Specification 3: In that 2nd Lieutenant John D. Monjay, * * *, 
did, at Hollywood, California, on or about 15 March 1944, 
with intent to defraud, wrongfully and unlawfully make and 
utter to the Christie Hotel, a corporation located at 
Hollywood, California, a certain check in the sum of 

Fourteen Dollars and fourteen (~14.14) cents, drawn on the 
First National Bank of Colorado Springs, Colorado Springs, 
Colorado, and did by means thereof did i"raudulently obtain 
from the said Christie Hotel merchandise and services of 
the value of about Fourteen Dollars and (~14.14) fourteen 
cents, he the said 2nd Lieutenant John D. Monjay then well 
knowing that he did not have and not intending that he 
should have sufficient funds in said Fir3t National Bank 
of Colorado Springs for th~ payment oi' said check. 

Specification 4: (Finding of not guilty). 

CHARGE II: Violation oi' the 93rd Article or War. 

Specification: In that 2nd Lieutenant John D. Monjay, * * *, 
did, at Blythe, California, on or about 17 Januar,y 1944, 
feloniously embezzle by fraudulently converting to his own 
use, United States currency and coin in the sum or One 
Hundred T.venty Three (~123.00) Dollars, the property or 
Iris Rouner, entrusted to him for the said Iris Rouner 
by 2nd Lieutenant Walter H. Helmerich III, Aviation Cadet 
John W. Schroeder and Aviation Cadet Everett w. Terry. 

ADDITIONAL CHARGE: Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant John D. Monjay, * * *, 
did without proper leave, absent himself from his 
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organization and station at 3035th AAl' t$8.se Unit, 
Victorville Army Air Field, Victorville, California, from 

about 0800, J July 1944, to about 1500, 6 July 1944. 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty or Specification 4 or Charge I and guilty of all other 
Speoirications and Charges. No evidence or previous convictions wae 
introduced. He was sentenced to diemissal, total forfeitures and con
finement at hard labor for two years. The reviewing authority approved 
only so much of' the findings or guilty of the Additional Charee and ite 
Specification as involves a finding of guilty of absence without leave 
from 0800, J July 1944 to 1300, 4 July 1944, approved the sentence, desig~ 
no.ted the United States Disciplinary Barracl:s, Fort Leavenworth, ¥.ansas, 
as the place of confinement and forwarded the record of trial for action 
under Article of War 48. 

J. In support or Specifications 1-3 inc~usive, of ~barge I, the 
prosecution introduced evidence to show that on 14 II.arch 1944 the Christie 
Hotel in Hollywood, California, received two checks from accused, one for 
i40 and the other for $15, both dated 141~rch 1944 and drawn to the order 
of the hotel on the First National Eank of Colorado Springs, Colorado 
Springs, Colorado. On 15 liarch 1944 the hotel received accused I s check 
for C14.lA, dated on that day, payable to it and drawn on the same bank 
as the two previGua checks. Thia check was tencered in payment of accused's 
hotel bill (R. 13, 22). These checks were deposited by the hotel for col
lection on 20 March 1944, but they were returned unpaid on 31 Uarch 1944 
(R. 16, 17). Shortly thereafter l':r. E. w. Silver, manager of the Christie 
Hotel, telephoned accused at•his station, J..:orton's Air Academy, Blythe, 
California, was unable to contact him but did talk to First Lieutenant 
Charles B. Hinkle who was Comroandant of Cadets at the Academy (R. 16, Zl). 
Lieutenant Hinkle than wrote accused ,rho was confined in a hospital at 
Palm Springs because of a back ailment, informed hill. that Mr. Silver had 
called conce~ning some checks and instructed accused to strai{;hten out 
the situatio~, (R. 79). Thereafter, between l April and 8 April 1944, ac
cused telephoned Mr. Silver from Palm Springs (R. 18). During the 
conversation he admitted that he had made and issued these checks and 
received value therefor, expressed regret that they had not been paid by 
the drawee bank and informed fa•. Silver that if the7 were aeain put through 
for collection they would be honored (R. 13, 19, 2.3). 

Accused's bank statement reveals that on the follovdng dates he 
deposj_ted the following amounts of' money to his account in the First 
National Bank or Colorado Springs, viz (Pros. Ex. l): 
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Date Deposited Amount Deposij:,ed 

3 December 1943 $245.30 
4 January 1944 $268.70 
4 January 1944 $200.00 
2 February 19.44 $254.20 

· 2 March 1944 $251.40 
3 April 1944 $254.20 
2 May 1944 $252.80 

A further examination of his bank statenent reveals that on 15 Januacy 
1944 his balance had been reduced to approximately $12 and did not rise 
above that level again until the February deposit was made. Thereafter 
it was reduced to approximately ~1.3 by 23 February 1944 and rose no higher 
until the March deposit was made. By 14 1/iarch 1944, withdrawals had 
re.duced the 'balance to less than $5 and it remained below that level until 
the April deposit was made. 

In support of Specification 1 of Charge II the prosecution ~r
:f'ered evidence to show that on 13 January 1944, Aviation Cadets Floyd H. 
Rouner, Jr. and Richard D. Ronne, stationed at Morton's Air Academy, were 
killed in a mid•air collision. Second Lieutenant Walter H. Helmerich III 
and accused were appointed summary court officers for Cadets Ronne and 
Rouner, respectively (R. 43; Pros. Ex. 3)~ The classmates of the two 
deceased cadets contributed money to raise a f'und to purchase flowers tor 
the tunerals but the f'und reached such substantial proportions that the 
cadets decided to divide it equally between the widow of Cadet Rouner 
and the mother or Cadet Ronne. Lieutenant Helmerich divided the f'und 
giving one halt of it, approximately $123, to accused to deliver to Cadet 
Rouner I s beneficiary (R. 43; Pros. Ex.· 2). This money had been so given 
to accused by Saturday (15 January 1944) of the week in which the deaths 
or the two cadets had occurred (R. JO). 

Mrs. Iris Rouner, widow or Cadet Floyd H. Rouner, Jr. was livilg 
at Z'/0 East 15 Street, Pittsburg, Calii'ornia, at the time of her husband's 
death and continued to live there at least until sometime in L'lay 1944, with• 
out being absent from her home for any appreciable length or time (R. 49, 57~ 
On 15 January 1944 she received a letter from accused advising her that he 
had been appointed as summary court officer, that he had turI1ed over her 
husband's automobile and personal effects to her brother and that cash or 
$10 belonging to her husband would be sent to her (R. 49). Thereafter 
she received a cashier's check for $10 drawn on the Citizens National Bank 
ot Blythe, California, which was sent to her home address. About 17 or 18 
JanU&17 1944 she received a letter or sympathy from accused which, likewise, 
was a(\dressed to her at her home. · On 19 January 1944 she received at her· 
home a telegram from accused requesting her to sign a ,receipt tor the 
property- that had been delivered to her (R. 50, 51). She received no other 
11oney- from accused by check, money- order or otherwise until 15 May 1944 (R. 52). 
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On 9 L1ay 1944, Major Dana R. Fuller, commanding orticer ot 
the base unit at Blythe, California, questioned accused and the latter 
stated that he had received the il.23 collected by the cadets for Cadet 
Rouner' s widow, that he had used it to pay personal bills and tor 
personal needs and that thereafter he had sent Mrs-. Rouner his personal 
check for $123. He admitted that Mrs. Rouner had not acknowledged 
receipt of this money and that he had never received the canceled check 
(R. 61). An examination of accused I s bank statement shows that on 
15 January 1944 his bank bale.nee was approximately $12 and never rose 
above that level until his monthly pay check was deposited on 2 February 
1944 (Pros. Ex. 1). Later in the day on 9 May 1944 accused stated to 
Major Fuller that he thought he should send Mrs. Rouner a check for 
$123 and clear up the matter (R. 6.3). On 10 May 1944 when Major Fuller 
had another interview with accused, the latter stated that he had sent 
$123 to Mrs. Rouner by' registered mail (R. 62, 63). 

On 15 May 1941., Mrs. Rouner received a letter from accused, 
addressed to her care 0£ the Pittsburg Funeral Home, with which was in
closed a cashier's check for il2,3. The letter was dated 10 May 1944 
and in it accused stated that he had previously sent a cheek tor $123 
"with the last letter I wrote you•, and requested an aaknowledgement 
of the present cheek (R. 52; Pros. Ex. 4). 

In support of the Specification or the Additional Charge the 
prosecution introduced evidence to show that on l July 1944, accused wa~ 
stationed at Victorville Army Air Field, Victorville, California, while 
an investigation or these charges was being conducted. On Satarday, 
l July 1944, accused was give::i permission by' Major Sidney A. Milligan 
to be absent until 0800 on Monday, .3 July 1944, so that he could consult 
with his civilian counsel over the week end (R. 32). On Tuesday, 4 July 
1944, Mr. Milan Medigovich, accused I s civilian counsel, telephoned 
Captain Robert C. Davidson, accused's commanding officer, and requested 
that accused be sent to Los Angeles on Wednesday, 5 July 19.44, so that 
he might consult with him. Mr. Medigovich stated that the con!erence 
would only necessitate accused's absence from camp until noon on 
Thursday, 6 July- 1944. A search was made or the field so ,that this 
information could be relayed to accused but he could not be t'ound (R. 71, 
72). On Thursday, 6 July 1944, accused telephoned Major Sidney A. Milligm 
and requested permission to be absent for the balance of the day in order 
to obtain certain affidavits and accused was given permission to be abs~nt 
until noon, Friday, 7 July 1944 (R. ,32). According to the morning report 

· of accused's organization, he was carried as absent without leave from 
0800 on .3 July- 1944 until 1500 on 6 July 1944 (Pros. Ex•. 6). · 

.4. Af'ter a.ccused I s rights as a witness had been explained to him, 
he elected to testify under oath in his 0\fn behalf. He testified that he 
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was 25 years ot age and had completed his high school education. He 
enlisted in the AnIIy on 3 Au.gust 1940, eventually became squadron 
sergeant major at March Field and thereafter worked in the legal depart
ment at base headquarters where he prepared a directive on the method of 
handling property shortages which was adopted and used. Af'ter graduation 
from Of'ficer Candidate School he was commissioned a second lieutenant on 
16 April 1943 and subsequently, on 9 December 1943, was assigned to 
Morton's Air Academy where be was assigned to duty as legal assistance 
officer, assistant intelligence officer, postal officer, fire marshal, 
ordnance officer, assistant chemical warfare officer and in addition 
handled a class of some 300 cadets. He had never been cou=-t•martialed 
or experienced any difficulties in his work until the present time (R. 90-
94). 

He admitted bis appointment as summary court officer to dis
tribute the effects ot deceased Cadet Rouner and the receipt of the 
contribution or $12.3 for the cadet's beneficiary. He admitted making 
personal use of this fund but stated that on 15 or 16 January 1944 he 
sent Iris Rouner his personal check for ~123 drawn on the First National 
Bank of Colorado Springs. Although his monthly pay cheeks were being 
deposited regularly to his account in that bank, he admitted that when 
he sent this check he did not know definitely whether he had sufficient 
funds on deposit to cover it although he believed his balance was adequate. 
He had no check book but used counter checks in drawing on his aacount, 
kept a record of checks issued in a small notebook and kept no record of 
the balance on deposit. He sent his Januar7 check for $123 to the home 
address or Iris Rouner in Pittsburg, California, and in an accompanying 
letter he indicated the source of the fund. Sometime thereafter he was 
confined to the hospital tor treatment and upon his release went on leave 
(R. 94-99). . 

When he returned to duty on 9 May 1944, Major Fuller questioned 
accused about the contribution fund and he replied that he bad sent his 
personal check to the beneficiary of Cadet Rouner. When informed the 
check had not been received, he wired his bank at Colorado Springs tor 
funds which he used to purchase a cashier's check for $12.3 at a bank in 

· Blythe. He sent this check and a letter by registered mail to Iris Rouner, 
c/o Pittsburg Funeral Home, Pittsburg., California, and also mailed a letter 
to his Colorado bank stopping payment on the original check for $12) he 
claimed he dispatched in January 1944 (R. 99-101; Der. Exs. A, D, E). He 
admitted he had made no inquiry at the post office in Blythe to locate his 
original letter and check (R. 102). Until interviewed by Major Fuller 
accused believed that Iris Rouner had received the original check for $12) 
sent in January (R. 11)). He sent the second check to Mrs. Rouner c/o 
Pittsburg Funeral Home because he did not have her address (R. 12.'.3). 
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Accused turther testified that about 4 March 1944 he 
registered at the Christie Hotel and that he cashed two checks at 
the hotel on 14 March 19.44, one for $40 and the other tor $15, re• 
ceiving cash in exchange theretor. On 15 March 1944 he tendered the 
hotel a check for $14.14 which was accepted in pe.yment or his hotel 
bill. He admitted that when he left the hotel the clerk followed him 
out, told him he would have to hold his luggage and did so although 
accused did not know the reason. He did not know wbat balance he then 
bad in his account at the First National Bank ot Colorado Springs but 
believed it was sufficient to cover these checks (R. 103, 104, 118). 
He knew that his pay check.for .March 19.44 bad been deposited in that 
account and that some withdrawals had been made from the account. 
Sometime shortly bef'ore the first of April Lieutenant Hinkle sent a 
letter to accused at Palm Springs where he was a patient and thereafter 
~ccused telephoned the Christie Hotel and informed it that if the checks 
mentioned above were then presented for payment they would be honored. 
The checks were presented and were paid (R. 105). 

Accused denied that he had any intention or defrauding the 
Christie Hotel (R. 106). He had maintained an account with the bank at 
Colorado Springs since June 1943, and had overdrawn it from tillle to time 
because or his careless method of' keeping account of his balance. He had 
not regularly received statements or his account from this bank. He did 
not knatr if he ever received bank statements for Janua%'7 and February 19.44, 
and did not receive statements for March and April until he wrote for them 
apparently from Victorville Army Air Field to which he had been assigned 
on 24 .May 19.44 pending investigation of the Rouner matter (R. 108, 117). 

Accused also testified that on Saturday, l July 19.44,he had 
received permission from Major Milligan to be absent from Victorville 
Arm:r Air Field until 0800 on .3 July 19.44 when he was to report to Captain 
Davidson. The reason tor the absence was to permit accused to consult 
with his civilian counsel, Mr. Milan Medigovich, relative to the pending 
charges (R. 109, 115). However, accused did not see his lawyer onr the 
week end because he was interviewing character witnesses at March Field. 
Accused stated he wired Mr. Medigovich on Sunday night and asked him to 
obtain an extension on the permission granted to him to be absent and 
requested Mr. Medigovich to wire a reply it such permission were not ob
tained (R. 110). On Tuesday, 4 July 19.44, accused was at his counsel's 
home when the latter telephoned Captain Davidson about l p.m. and obtained 
permission for accused to be absent until Thursday noon, 6 July 19.44 (R. ill) 
Accused stated that when he received no reply f'rom his telegram to Mr. 
Medigovich he assumed an extension of time had been obtained to perm!t 
him to be absent on .3 July 19.44 (R. 116., 117). 
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According to accused's Form 66-2 card he had received 
ef'f'icieno;r ratings during the period 26 April 1943 to 23 Ma7 1944 
as follarsa 1 Superior, l Excellent, 2 Ver;r Satisfactor;r and l Satis
factor;r (R. 103). Lieutenant Hinkle testified that accused led a 
quiet lite while 1n his command, that he performed his duties well and 
that nothing occurred to make him doubtful of' accused's honesty (R. 135). 
Major James F. Clausen of' Victorville Army Air Field, testified that 
accused had·been in his organization about one month, that he rated his 
perf'ormance or duty as excellent and would be pleased to have him con
tinue 1n his command (R. 136, 137). 

5. At the time accused issued the three checks to the Christie 
Hotel for $40, $15 and ;14.14 on 14 and 15 llarch 1944, his bank balance 
was less than the amount of' aey one or these checks and so remained until , 
his monthly -pay check f'or April in the amount of' $254.20 was deposited on 
3 April 1944. Accused never kept aey record of' the condition of' his ac
count other than a list of the checks he issued f'rom time to time against 
it and did not concern himself with determining the amount or his balance 
at the time he issued these three checks. Inasmuch as his monthly pay 
checks were the only funds deposited in this account from December 1943 
through May 1944 (except for a deposit of' $200 made 1n January 1944 and 
withdrawn the same month) and there is no evidence that any person but 
accused had authority to draw on this account, it is quite apparent that 
a simple mathematical computation would have been sufficient to apprise 
accused or his approximate balance rrom time to time. In such a situation 
as this, accused is charged with kno11ledge or the condition of bis ban!C 
account as a matter or law (See 2 BuD.. JAG 384-385, 22 BR Z79}. In ad
dition, accused was content to issue.these checks with reckless indifference 
as to the sufficiency or his bank balance. When accused departed f'rom 
the Christie Hotel after issuing these cheeks, the clerk followed him to 
the street, informed accused that the hotel would have to detain his 
luggage and accused left without it. It is quite apparent f'rom this that 
accused's financial transactions.with the hotel had not been concluded to 
the satisfaction or the hotel, and that accused was aware of it. From all 
of these circumstances the court was warranted in concluding that accused 
possessed the intent to defraud at the time he issued these worthless 
checks (See 3 Bull. JAG 14, 26 BR 33). Subsequent repayment may be matter 
in mitigation but is n9t a defense. 

From the evidence introduced under the Specification of Charge 
.II it is clear that the classmates or deceased Cadet Rouner contributed 
the sum of' $123 which was delivered to accused in a fiduci.,.ry" capacity 
ror transmittal to the widow or Cadet Rouner. Accused was not authorized 
to use this money f'or his own purposes. However, he promptly made personal 
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use or it although he claimed that w1thin a ten days thereatter he 
sent his personal check for $123 to Iris Rouner. As custodian ot 
this tund, accused was legally prohibited from borrowing it. By 
making personal &1d UllS.Uthorized use thereof, even though under the 
guise of borrowing it with the intent that his use thereof should 
only be temporary, accused committed the offense or embezzlement 
(3 Bull. JAG 99, 189, 344). . 

Furthermore, the court was amply warranted in disbelieving 
accused's testimony that this check had been dispatched to Mrs. Rouner 
in January 1944. At the time he claimed to have dispatched this check 
the balance in his bank account was woef'ully insufficient to cover it. 
The check had not been received by her or returned to accused although 
several other communications from accused to Mrs. Rouner mailed in 
January 1944 had been promptly received by her at her home. In January 
accused had requested a receipt from Mrs. Rouner as to personal effects 
he had then delivered to her, but there ie no evidence that he asked her 
for a receipt tor the $123 or otherwise sought to determine if she had 
received it. It is hardly credible that accused would request a receipt 
for personal effects delivered to Mrs. Rouner but request none tor the 
check for $123 or seek to examine his canceled checks to determine 
whether it had been received. Clearly, the record sustains the court's 
conclusions that accused fraudulently embezzled these funds as alleged 
and, accordingly, sustains the finding or guilty of the Specification or 
Charge II. 

It is apparent from all the evidence introduced under the 
Specification or the Additional Charge that, although accused received 
permiesion to be absent from his station from 1 July 1944 until 0800, 3 
July 1944, and possibly from 1300 on 4 July 1944 until sometime on 7 July
1944, be had no authority to be absent for the period from 0800 on 3 July
1944 to 1300 on 4 July 1944. Specific intent is not an element of the 
offense of absence without leave and proof' of' the absence alone is suf'• 
f'icient to establish guilt (J£M, 1928, par. 12~). Even if, as accused 
contended, he bad wired hie civilian counsel to obtain permission tor 
his absence ov~r that intervening period and assumed such permission bad 
been given when he received no communication advising him otherwise, those 
facts would not constitute a justifiable excuse for accused's absence. The 
record or trial sustains the finding or guilty of' the Specification or the 
Additional Charge. 

6. Accused is 25 years or age, married and has one child, a son 
aged 22 months. He was born in Portland, Oregon. After graduating f'ro11 . 
high school be was employed by Tid~water-Associated Oil Company- as an 

-9-



(.310) 

ottice bo7 and later ae a posting clerk. Later he was employed b7 
the American Can Company ill production. He enlisted on 3 October 1940, 
attended ilr Corp1 Adm.nietrative Oi'ticer Candidate School at Miami 
Beach, Florida, and was commissioned a 1econd lieutenant on 16 April 
1943 and aesigned to Peterson Field as personnel and atat11tical of
ficer and assiltant sq_uadron adjutant.; on 9 December 1943 he was 
assigned to the 10th Jnq ilr P'oroes Fqing Training Detachllent, 
Bi,the, Oalltornia, as an instructor in militar, art. His perf'ormance
ratings ban been "Excellent•, •superior•, "Veey Satistactory• and 
•satisfactory•. There is no record or punishment by court-m.rtial 
or \Ulder the,104th Article or War. 

\ 
7. The court was legall.T conatituted and had juriadiction ot 

the per1on am the orrenses. No error, illjuriouel,7 atfeoting the sub
stantial right, ot the accused were coJllllitted during the trial. In 
the opinion ot the Board ot Review the record ot trial is lega.111 aut
ticient to 1upport the findings ot guilt1 as approved by the revi~ing 
authorit,- and the eentence. and to warrant conf'irmation or the sentence. 
The sentence !Jlpoaed is authorized upon conviction or a violation ot 
either the 61st, 93rd or 96th'J.rticle ot War. 

~ 44 &{~Judge -•cato, 

~d~ . Judge -to. 
u.L,eit·«Y< ,Ji,,11~ I Judge .ldvocate. 
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lat Ind. 
NO't'l 1~

War Depar1ment, J~.o.o., - To the Secretary of War. 

· 1~ Herewith transmitted for the action or. the President are the 
record of trial and the opinion or the Board of Review in the case of 
Second Lieutenant John D. Monja7 (0-578633), Air. Corps. 

2. I concur 1n the opinion or the Board of Review th.at the record 
ot trial 1a legal.:q ftf':ricient to support the findings or guilty asap
proffd by the reTi.ning authority and the sentence and to warrant con
firmation ot the eentence. As approved by the reviewing authority, the 
aceused was found gullti7 of :traudulentl,y making and uttering three checks, 
for llbich he received cash or other value 1n the amount of $69.14, without 
havillg sufficient :f'unds on deposit far pa:vment thereof'; of eabezsling $123 
llbich had bNn contributed by- air cadets in his command and entrusted to 
him tor transmittal to the widow of a deceased cadet, and of an absence 
without lean of approximately 29 hours. His reprehensible conduct in 
embezzling funds contributed to assist financially the lridcnr of a deceased 
cadet clearly' demonstrates his moral unfitne&1 to remain an officer of the 
J.:rarr. I recommend that the sentence be confirmed but that the forfeitures 
be remitted and that the sentence· as tlms modif'ied be carried into ~e
cution and th.at the Federal Reformatory, Chillicothe, Ohio, be designated 
as the place or confinement. 

3. Inclosed are a draft or a letter for your signa'tnre transmitting 
the record to the President for his action and a form ot Executive action 
designed to carrr into effect the recommendation here:inabove made, should 
such action meet with approval. · 

. ~ C . Q._,_~ a ~ • 

• · Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incl.a. 
1 - Record ot trial. 
2 - Dtt. ltr. for sig.or s;w. · 
3 - Fom ot action. 

(Sentence continled bat forfeitures remitted. o.c.11.0. 71, .24 Jan 1945) 





WA.R DEPARTMENT 
Army Service Forces 

In the Office .of The Judge Advocate General 
r¥-ashington, D. C. 

{JlJ) 
SPJGK 
CM 263713 11 OCT 19« 
U N I T E D S T A T E S ) SECOND AIR FORCE 

v. ~ Trial by G.C.M., convened at Army 
Air Base, Pueblo, Colorado, 17 

Second Lieutenant JACKIE D. ~ August 1944. Dismissal, total for-· 
FREDERICK (0-752746), Air ) feitures, and confinement for five 
Corps. ) (5) yea.rs. 

OPINIOU of the BOARD OF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The Board of Review has examined the record·of trial in the oa.se 
of the officer named above and submits this, its opinion, to The ·Judge Ad
vocate General. 

I . 

2•. The accused was tried· upon the following Charge and Speeifi'ca.tion1 

CHAR.GEi Violation of the 93rd Article of War. 

Specifications In that Second Lieutenant Jackie D. Frederick, 
215th Army Air Forces Base Unit, Combat Crew Section, did, 
at Pueblo Army Air Base, Pueblo, Colorado, on or ab.out 31 
July 1944, ·reloniously_take, steal and carry a.way about 
~,271.00, lawful money of the United States, the. property 
of Second Lieutenant wVilliam L. HulenJ a.bout f200.00, lawful 
money of the United States, the property of Second Lieutenant 
Doyle R. SmithJ about $153.00, lawful:money of the United 
States, the property of Second Lieutenant George P. N~Kinley; 
a.bout ~40.00, lawful money of the United States, the property 
of Second Lieutenant Lawrence B. Burton; and about ~15.00, 
lawful money of the United States, the property of Second 
Lieutenant Arnold J. Rosemeyer. 

He-pleadftd not guilty to and was found guilty of the Charge and Specification. 
:lfo flVidence of eny p:r:evious conviction was introduced at the trial. He was 

· sentenced to be dismi-ss~ the service, to forfeit all pay and allowances due 
or to.. become due, and :ef;,~e confined a.t hard labor for a period of ten (10) 
years~" .n,,e .reviewing .a.uth~ri ty approved the sentence but. reduced -the period 
of confin~ to five. (SY:y,,at"s and forwarded the record of trial for action 
unde?". Artioi°J-;'o*.Wa.r 48. . :- : · 

. -.~:..·. 
·. ,·, 3. Evidence:·:;:f'or the prosecution. 
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The officers occupying Bachelor Officers Quarters 615, Aney Air Base, 
Pueblo, Colorado, were required to tmdergo physical training between five 
and six o'clock on the afternoon of 31 July 1944 (R. 7). Those taking 
this training departed the Bachelor Officers Quarters between 5al0 and 
5:20 p.m. (R. 8). They had received their regular monthly pay tha~ day 
and several of them left their money in their rooms when they went out 
for physical training. 1;hen they returned about six o'clock they found 
that their money was missing. In this category were Second Lieutenants 
William L. Hulen, Doyle R. Smith, George P. McKinley, Lawrence E. Burton, 
a.ni Arnold J. Rosemeyer, who lost respectively, ~271, ¥200, $153, ~O, and $15, 
or a grand total of $679 (R. 14-18). , 

Lieutenant Donald J. Anderton, who was also quartered in Bachelor 
Officers Quarters 615, testified that he was excused from physical train-
ing and that he remained in his room while the other officers were absent. 
He stated that his room door was open and that about 5a25 p.m. he saw the 
accused enter a room across the hall. The accused remained in this room 
a short time and then went to the next room (R. 7,8,10). Accused was not 
quartereq. in Bachelor Officers Quarters 615 (R. 7). Witness stated that 
he followed accused and asked him what he was doing. Accused replied that 
he was inspecting the-Bachelor Officers Quarters for untidy rooms (R. 8). 
Lieutenant Anderton thereupon returned to his own room. In a few minutes 
the accused entered the room of the witness, introduced himself, and stated 
that, in addition to inspecting the Bachelor Officers Quarters he was also 
watching for anyone who might be stealing money from the rooms, and requested 
that he_ be called in the event any money should be found missing (R. 8) • 

. Accused gave his telephone number and wrote it on the wall (R. 11). As soon 
as Lieutenant Hulen and the other officers named above returned and discovered 
their losses, Lieutenant Anderton related to them the facts concerning the -
accused as above stated. Witness ~aa not seen any person in the Bachelor 
Officers ~uarters except accused during the absence of.these officers (R.8). 
Second Lieutenant James N. Racz, tactical officer ·for the Combat Crew 
Section, whose duty it was to inspect barracks (R. 30) was notified by 
Lieute:oant .Anderton of the situation and of the presence of the accused 
in the barracks as testified to by Lieutenant Anderton. Lieutenant Racz 
state~ that accused had not been authorized to make inspections for him, 
and that inquiry disclosed that he had not been working for the Bachelor 
Officers Quarters, the Officer of the Day, or the Provost Marshal (R. 29-30). 
The Provost Marshal wa.s immediately notified ·or the thefts and of accused's 
presence and peculiar conduct in the barracks at the time of the thefts. 
Lieutenant Smith informed the Provost Marshal of the denominations and 
serial numbers of the bills which had been stolen from him, consisting of 
one $100 bill and two ~50 bills (R. 14,16~20). 

Search was imme~iately begun for accused and it developed that he had 
gone to town (R.·20). The town patrol was notified and when Captain Samuel 

, 
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E. Fine, Base Provost Marshal, arrived in town, accused had been appre
hended and was being detained at Military Police Headquarters. ~"hen ques
tioned by Captain Fine as to how much money he had upon his person, aooused 
handed ·over his billfold containing $105 and said, "This is all I have" 
(R. 21). Accused was nevertheless directed to empty his pockets. While 
removing some papers .from a shirt pocket accused turned partly a.way from 
Captain Fine.in a manner to arouse the latter's suspicion and cause him to 
feel of the pocket, in which was found a sheaf of bills ·totaling ~667 
(R. 22,26,27,31). M he produced this money accused said, "This belongs 
to my uncle" (R. 22). Among the bills thus found upon the person of ac
cused three of them were of denominations and serial numbers corresponding 
to those stolen from Lieutenant Smith (R.151:Ex. 1, R. 22). The accused, 
we.a placed in arrest and returned to the Base under guard. 

Before beginning his return to the Base~ accused wrote a note.on a 
piece of paper supplied by Lieutenant Ra.oz, inserted it in an envelope, 
sealed 'the envelope and addressed it to Mr. Carl Connors, who l'esided in 
Pueblo, and requested Lieutenant Ra.oz to deliver it (R. 31-32). Instead 
of delivering this letter to its addressee, Lieutenant Ra.oz delivered it 
to the Base S-2 officer (R. 32). The letter and envelope were identified 

·and introduced in evidence (R. 35,36J Exs. 2,3). 'In this letter accused 
informed Mr. Connors that he was in custody under suspicion of having· stolen 
the money in question and Tequested that in.the event Mr. Connors were ques
tioned that he claim ownership of the money and state that he (Connors) ha.d 
obtained it in a bar in exchange for a large bill ·(h. 2). On 8 August 
1944 the accused asked First Lieutenant Jaok w. W. Bennett, Jir Corps to 
testify that between five and six o'clock p.m., 31 July 1944, he (Lt. 
Bennett) saw a colored corporal (R. 42,43) run out ct Bachelor Offioeri 
Quarters 615 with the accused in pursuit and that he saw the corporal throw 
something into the air which proved to be money (R. 37). .Lieutenant Bennett 
stated that he had not seen such an occurrence and informed aocused that he 
would not oanply ~th his request (R. 38,39,40,42). 

Ov-er the objection of defense there was introduced in evidence~ letter 
·dated 9 August 1944, addressed to Lieutenant Bennett, signed 11 Jack 11 • The 
lett~r was found in the room of Lieutenant Bennett, 13 August 1944, by 
Lieutenant noyd K. Rylander, roommate of Lieutenant Bennett. It w&8 opened 
by- Lieutenant Rylander (with -the authority of Lt. Bennett) and then delivered 
to the Trial Jmge Advocate (R. 44,45, Ex. 6). The letter reads ~s follows a 

J 

"Lt. Jaolcie Frederick 
.9 Aug. 44 

"Hel'.lo Ja.clca 
I couldn't locate you today. 
If I don't see you today, please come over to the 

Hospital tomorrow. I will be in Nut Ward to throw 'l. J.A.~ 
off guard until tri&l. So please oome on over 80 I oan 
ttl.lk to you. Ju:Jt say, when Lt. Christan•• comes to see • 
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you what we talked about yesterday (8th). Don't let him 
know we fixed it up. Just se.y you saw me chase guy out of 
barracks etc., you know. I am sure I'll have a cha.nee if 
you will only testify for me. 

Thanks Jack. 
Please get in touch with me. 

a friend - Jackie." 

4. For the defense. 

Having been advised of his right to be sworn as a witness, to make an 
unsworn statement, or to remain silent, the accused elected to testify under 
oath. He was graduated from high school at the age of fif~een, attended an 
agricultural college "for a time" and after the war began completed a book
keeping course at Brown's Business College. He joined the Air Corps 8 July 
1942 and entered active status 3 February 1943 (R. 56-57). He stated that 
at the time of receiving his commi~sion 21 August 1943 he was given a.special 
award for being the best bombardier in his class; that he became an instruc
tor for a time. and was sent to Salt I.e.ke City, Utah, preparatory to going 
to a combat area, but that instructors were needed at the Army Air Base 
where he is presently stationed, and that he was selected and sent there 
because of his "high records". He reported to his present station on or a.bout 
12 February 1944. He entered Fitzsimmons General Hospital on 3 1Rrch.1944 
and remained there until 5 or 6 June (R. 56-67). 

With reference to his alleged offense, he stated that a.round 5al5 
or 5a20 p.m. on 31 July 1944 while standing by the rear of his oar a.bout 
half a block away, he saw a white enlisted man stop in front of Bachelor 
Officers Quarters 616, glance in all directions, turn quickly and enter 
the barracks. Knowing that the enlisted man had no business in the 
Bachelor Officers Quarters, suspecting his purpose and being accustomed 
to investigating such matters, accused hurried over to and entered the 
Bachelor Officers Quarters to see what he was doing there (R. 58). Ac
cused stated that he looked in several rooms without seeing the enlisted 
man, and that while he was so engaged, Lieutenant Allderton approached and 
asked him what he was doing there. Accused stated that he 11didn't know 
what to say at first", so he replied that he was inspecting the barracks 
(R. 59). After Lieutenant Anderton left accused looked in one more room 
and then he went to Lieutenant Anderton's room, introduced himself and in~ 
quired if the lieutenant had seen anyone in the Bachelor Officers Quarters 
who should not be there. According to his version Lieutenant Anderton 
stated that he had seen someone come in a few minutes earlier, in reply to 
which accused requested that if a.eything should be "missed II to notify him 
as he 'might be able to identify the responsible person". Accused stated 
that he gave his correct barracks 8.Ild telephone numbers to Lieutenant 
Anderton and continued his search. and that &she was about to leave the 
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building he saw the enlisted man preparing to go out the door of the barracks. 
The soldier 11had his hands cupped up" and as he went out accused hollered to 
him, but instead of stopping he ran and "threw a lot of papers in the air". 
Accused started in pursuit but injured his knee and had to desist (R. 60). 
Upon returning; to where he had seen the 11papers II thrown into the air, ac
cused found and picked up the ~667 in question (R. 59,60). Accused stated 
that he we~t to the mess hall to call the Officer of the Day, but that 
some lieutenant, whom he did not remember, told him that he (acoused) had 
a telephone call to come to town, so he got in his car and went to town. 
He knew that if he went by the Provost Marshal's office to report the in
cident he would be delayed two or three hours. Not knowing what else to 
do with the money, he put it in his pocket (R. 60). Upon arriving in town 
he learned that his telephone oall was from "Mr. Connors", whom he had known 
since arriving in Pueblo. (R. 60). He drove Connors to a beer parlor 
where they discussed some business. As he was on his way back to camp where 
he intended telling the Officer of the Day "what had happened", he was stopped 
by a member of the Military Police a.nd taken to the Provost Marsha.l's down
town offioe. He stated that when the ~667 was found in his pooket he did 
not know what to say because he did not know whether he could prove where 
he got the ir,.oney, so he said it was his uncle's money (R. 61-62). "I said 
that until I could clarify my story" (R. 62 ). He admitted that he gave 
Lieutenant Racz the note to Connors (Ex. 2), admitted that he had asked 
Lieutenant Bennett to testify for him as related by Lieutenant Bennett, add
ing that he thought perhaps Lieutenant Bennett had seen him chasing the 
corporal. He also admitted authorship of Exhibit 6, and stated that he wrote 
the letter because everyone thought he was guilty and that he was sea.red. 
Protesting his innocence, accused stated that his father was killed when he 
was eight yea.rs of age; that he has money from his father's insurance and 
that he has ~2,000 in war bonds in a bank, and that he "has no use for 
any more money" (R. 73 ). Acoused further testified that he cannot be still, 
that he ·is 11 Just nervous and wants to be on the move". 

Arthur Barrett, a 17-year old civilian, testified that he began working
as a waiter at the Officers Mess on 31 July 1944, that about 5a30 p.m. of 
that day he looked out of a window of the mess hall and saw a man run out 
of Bachelor Officers Quarters 615, throw something a.way, and run down the 
street. He stated that the man was chased by a lieutenant. The lieutenant 
appeared to wrench his leg and was limping as he returned after pursuing , 
the man only a short distance. Witness stated that he "got a good look at" 
the lieutenant's face as he walked back (R. 77) and "stooped down and picked 
up the money". Barrett stated that after this incident he saw accused in the 
mess hall under guard and recognized him as the lieutenant whom he had seen 
chasing the other man. Witness stated that on 9 August 1944, during the 
temporary absence of the guard, he asked accused '1wh<? was the guy you were 
chasing the other day". Thereupon accused remarked that he oould use him 
as a witness, and proceedea to tell him about the money and the chase. 
Barrett later talked to accused in the hospital, at which time accused 
loaned him five dollars which had not been repaid at the time of the trial 
(R! 78, 79,81). -
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Captain Stephen E. Kramer, Medical Corps, Chief of the Neuro-psychiatric' 
Section of the Base Hospital, testified that accused was under his observa
tion from 3 February to 8 March 1944 e.nd from 10 to 17 August 1944 (R. 46). 
During March he sent accused to Fitzsimmons General Hospital for frostbite. 
At that time accused was under investigation for improper conduct. Witness, 
with the concurrence of the medical staff or the hospital :inade the diagnosis & 

"Constitutional psychopathic state, emotional inadequacy, emotional instability, 
and psychopathic personality" (R. 47-49). In Captain Cramer's opinion• ac
cused knows the difference between .right and wrong and is sane (R.47-50,55). 

6. The undisputed evidence ahCM"a that $679 was stolen from Bachelor 
Officers Quarters 615 at the time and place alleged. A short time after 
the money was left in the barracks and before the thefts were discovered, . 
the accused who lived in other quarters was observed entering some or the 
rooms of No. 615, and upon being questioned as to why he was there falsely 
stated that he was inspecting the barracks. Within a few minutes after his 
departure from the barracks the thefts were discovered. These facts were 
reported to the Officer of the Day and the Provost 11a.rshal. A few hours 
thereafter the accused was taken in custody off the post and when asked 
haw much money- he had he produced $105 and said, "this is all I have". He 
was ma.de to empty his pockets in which was found a "sheaf of bills" a.mount
ing in all to ~67. ~ee of the bills (one ~100 bill and two ~50 bills) 
were 'or denominations and serial numbers corresponding to those stolen from 
Lieutenant Smith. The accused denied that he had stolen the money. He ad-

. niitted that he entered Barracks No. 615 on the afternoon of 31 July as tes
tified by Lieutenant Anderton, but stated that he did so for th~ purpose of 
watching an enlisted man whom he had seen go into the quarters. He contended 
that he gave chase to the enlisted J2!ILll as he emerged from the quarters and 
that while fleeing from him the enlisted.man threw these bills to the ground. 
Accused stated that he recovered the bills and had them in his possession 
when he was searched by the Provost :Marshal. The fantastic and grotesque 
explanation of the accused was not strengthened by the incredible testimony 
of th~ 'Waiter, Barrett, by the letter from accused to Mr.Connors asking him 
to claim ownership of the money, or by the letter to Lieutenant Bennett ask
ing him to testify falsely in his behalf. In the opinion of ·the Board of 
Review the evidence of accused's guilt · is overwhelming. 

7. · The objection ot the defense to the admission in evidence of Exhibit 
6 should have been sustainEld. This was the letter·signed "Jack" and found in 
the room of Lieutenant Bennett. The prosecution had not established any 
prop~r·foundation for the introduction or this letter. There was no proof 
by anyone that the letter was in the handwriting of or signed by the ac
cused, as required by Manual for Courts-Martial 1928, paragraph 116 b. It 
is clear, however, that the e~ror committed was cured and became harmless 
.by reason of the fa.ct that"when accused testified in his own behalf, he ad~ 

. mitted the authorship of the letter. 
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8. War Department records disclose that this offi oer is 21 yea.rs of 
age and tmma.rried. He is a high school graduate, ha.a attended college one 
year, and at-bended a. business college for 3 months. He waa a sales clerk 
in civil life when not attending school. He entered the Air Corps as a 
private on 8 July 1942, began training a.a an Air C&det on 2 February 1943, 
graduated u a.·bombardier a.nd 1ra.s commissioned a second lieutenant, Army 
of the United States• on 21 August 1943. 

9. The court wa..s legally constituted and had jurisdiction of the 
accused and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were oomzni tted during the trial. In the 
opinion ot the Board or Review the record of trial is legally sufficient to 
support the f1mings and sentence and to warrant confirmation of the sen
tence. Dismissal is authorized upon a conviction of a violation of Article 
ot W'a.r 93. 

Advocate. 

' 
___...,(an__Le_a_v_e..,)_____, Judge Advocate. 

- 7 -
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1st Ind. 

War Department, J.A.G.o., 17 Oct 1944 - To the Secretary of War. 

1. Herewith transmit\Ji ~f ~otion of the President are the 
record of trial and the opinion of the Boe.rd of Review. in the caae of 
Second Lieutenant Jackie D. Frederick (0-752746), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. I recommend. that the sentence 
as •pproved by the reviewing authority be confirmed, that the forfeitures 
be remitted, that the sentence as thus modified be carried into execution, 
and that the Federal Reformatory, El Reno, Oklahoma, be designated as the • 
ple.oe of confinement. 

3. In.closed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of ExecutiTe action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval•. 

~ ~. ~~ 
)tfron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Inola. 

Inol.1-Record of tria.l. 
Inol.2-Drf't. ot ltr. for 

sig. Sec. of War. 
Incl.3-Form ot Ex. action. 

(Sentence as approved b.r reviewing authority confirmed but forfeitures 
remitted. o.c.u.o. 656., 16 tee 1944) 
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Army Service forces 
Iu the Office of The Juci.ge Advocate.General 

v;ashingiD n, D.c. 

SP,TGN 
Ci,~ 263742 2 0 OCT 1944 

) ARJ::Y Arn. FOt.C:SS Y.SSTEfilJ 
UNITED STATES ) T:.::;ca1;IcAL THAI l:IIJG COi:ii~Tl:. 

) 
v. ) 'l'rial by C. C.E., convened at 

) Lov1rsJ r~eld, Denver, Colorado, 
Second Lieutenant HICH.hRi..i C. ) 22 August 1944•. Lisrrissal. 
H:Z:'1'.RING (0-686744), Air Corps. ) 

Of'INICN of the BOARD OF REVTh7'l 
Ul-'SCO::.ill, 0 1 CCNHOH and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case· of the officer named above and submits this, its opinion, to The 
Judge Advocate General. ·· 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE: Violation of the 96th Article• of W,.r. 

Specifi. cation: In that Second Lieutenant Richard C. 
Herring, Air Corps, 2513th Arrr.y Air Forces Base 
Unit, did, at or near La forte, Colorado, on or 
about 14 May 1944, v1rongfully disobey Section II, 
faragraph 16~, Anny Air Forces Regulations number ~ 
60-16, 6 1Iarch 1944, issued by the Comr.ianding General, 
krrrcy Air i:t'orces, in the execution of his office, 
reading as•follows: 

1116. m.nimum Altitudes of Flight: 

a. &cept during take-off an:i lancing, aircraft 
will not be operated:,. 

(1) Below the follov.~ng altitudes: 
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(a) 1,000 feet above· any.building: 
house, boat, vehicle, or other 
obstructions to fiight. 

(b) At an altitude above the congested 
sections of cities, towns, or settle
ments to permit an .emergency landing 
outside of such sections in the event 
of complete power failure. 

(c) 1,000 feet above aey open air assembly 
of persons. 

(d) 500 feet above the &round elsewhere 
than as specified above. 

(2) Within 500 feet of any obstruction to 
£light." 

by flying a military aircraft -within 500 feet of an ob
struction to _flight, to w.i. t, an electric power line. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Richard c. HeITing, 
Air Corps, Assigned Aloe Field, Victoria, Texas, Attached 
Section B, .3705th Army Air Forces Base Unit (Technical 
School), did, at or near La Porte, Colorado, on or about 
14 May 1944, wrongf'ully disobey Section II, Paragraph 
16~, Army Air Forces Regulation Number 60-16, 6 March 
19-44, issued by the Commanding General, Army- Air Forces, 
in the execution of his office, reading as follows: 

"16.Minimum Altitudes of Flight: 

a. Except during take-off and landing, aircraft 
will not be operated: 

(l) Below the folio-wing altitudes: 

(a) 1,000 feet above arr:, building, house, 
boat, vehicle, or other obstructions 
to night. 

(b} At an altitude above the oongested 
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sections of cities, towns, or settle
ments to permit an emergency landing 
outside of such sections in the event 
of complete power failure. 

(c) 1,000 feet above any open air assembly 
of persons. 

(d) 500 feet above the ground elsewhere 
than as specified above. 

(2) Within 500 feet of any obstruction to 
.flight.n 

by flying a military aircraft less than l,00v .feet above 
the house of Edward I. Herring, and buildings in the 
vicinity there of, not during a takeoff· .or a landing. 

Specification 2: In that Second Lieutenant fil.chard c. Herring, 
Air Corps, Assigned Aloe Field, Victoria, Texas, Attached 
Section B, 3705th Army Air Forces Basa Unit (Technical 
School), did, at or near La Porte, Colorado, on or about 
14 May 1944, wrongfully and unlawfully violate his flight 
pl.an by flying seventy five aj.les more or less off of the 
course specified in said flight plan. 

The accused pleaded not guilty to the Specification of the Charge and the 
Charge, not guilty to Specification 1 of the Additional lJharge, and guilty 
to Specification 2 of the Additional Charge and the Additional Charge. He 
was found guilty of both Charges and all Specifications thereunder. After 
evidence had been introduced of one previous conviction by general court
martial for violation of the flying regulations, he was sentenced to be 
dismissed the service. The reviewing authority approved the sentence and 
forwarded the record of tr.i111 for action under Article of War 48. 

J. The evidence for the prosecution shows that the accused and Second 
Lieutenant Raymond Joseph Hill took off from I.i:mry Field, Colorado, on 
14 May 1944 in a BT-13A military airplane (R. 10, 12-13; Pros. Exs. A, B). 
As they passed over Denver, Colorado, en route to Garden City, Kansas, 
their assigned destination, the accused, who was the pilot of the ship, 
suggested over the interphone that they fly 11by11 his parents I hoine in 
La Porte, Colorado. Since Lieutenant Hill apparently did not offer any 
serious obj action, a detour seventy miles "north and a little west of 
Denver" was made (R. 7; Pros. Rx:. A). 

When the accused reached the immediate vicinity of 11 Ted 1 s Place", a 
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business and.residential property located on U.S. highway 287 and 
owned by his father, he "circled around at an altitude of 500 feet" 
(?.. 8-9; ?ros. Ex. A). For a brief moment he "got around behind the 
buildings" aut of the line of vision of several spectators on the 
ground•. Upon reappearing he was seen flying at a heieht of only a,)out 
~OJ feet (n. B-9, 11, ·15; Pros. zx. A). V1hat then occurred has been 
summarized· by Ll:eutenant· II:i.11 as follows: 

"LThe 'q.~cusei} changed the propellor pitch, let 
down his flaps to approximately twenty degrees and then 
made a .slow approach and passed over his parents' house 
at about 50 feet indicating. The plo.ne lost airspeed 
and-started to mush. There was a strins of electric · 
light wires directly aheac of us. [i.he accusei/ could 
not pull the ,12lane over the v;ires so he turned. inside 
the wires. Lirnmediately before this action lieutenant 
!-li.11 opened the rear canopi}. As /J,he accusei/ turnad 
~he plane stall~d ~nd mushed into the. g,round. I got 
out and helped ,Lthe accusert7 out. LH§.1 was unconscious 
at the time and was badly hurt" (Pros. E.~. A). 

This statement was erroneous insofar as it referred to 11 50 feet in
dicatingi1, meaning 50 feet above sea level. Ll.eutenant Hill probahly 
intended to fix the altitude with reference to the earth's surface (H. JO). 

The nearest the accused came to either the building or to the 
pO\'Ter line mentioned was approzj.mately 50 yards. 'rhe power line was about 

· 11.30 or 40 feet" above the ground (1l. 10.;.11). The point at which the ac
cused crashed was 100 yards from the builcing (R. 11, 14). 1'.r. J. Leo 
Cathey who observed the accident was of the opinion 'that it did not occur 
during a take-off or landing (l~. 13) • 

4. The accused, after bei11& apprised of his rights relative to 
testifying or remaining silent, took the stand on his O"l'm behalf. The 
ultimate destination of tl}e flight commenced on 14 Liay 1944 was 1'i"right 
Field to :which he had been assigned as a test pilot (rt. 27). He had 
devi•ated some seventy-five miles from his "specified course" because 
"I never have sean rny home from the air and taking off from Denver 
you can see }Port Collins, it doesn't look very far" (R. 19, 27). Al
_though he had previously made some remarks to his father about 11flying 
over home", he "didn't intend to 11 , and his decision to make the trip 
~as not fonned t1ntil he actually was in the air (R. 27-28). At the 
height and the speed at which they were travelling when they began 
to circle the building, the opening of the canopy would cause the 
plane to "stall". According to him, in "instructing cadets in teaching 
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them chandelles lots of times the instructor will open his canopy 
at the top of the chandelle so the cadet ·will stall out so he won I t 
think he is too good. It is a little trick the instructors pull" 
(.;i,. 21). The crash had necessitated his hospitalization for two months. 
He had lost four front teeth, suffered a severe brain -concussion, and 
sustained some facial scars (H.. 20). As a result of the blow to his 
head he had. only a hazy recollection of the events immediately pre
ceding the accident (lr._. 20, 22-23). 

l[ajor John H. Pribble of the Medical Corps had exa'ldned the 
accused shortly after the crash at Fort Collins. The accused was in a 
state of coma and "hadn't any mer.1ory at all". In :!.ajor Pribble's opinion 
the result of the severe cerebral concussion suf~ored by the accused would 
in many cases be "a loss of me:nory for events leading up to the accident 
and the accident, i tsel.f. It corresponds quite a great deal with people 
that are crowing old, they can re~ember thinf,s years back but what they 
had for breakfast they often forget" (i~. 24). 

Lr. ::;dward I. ):lerring, the father of the accused, had "kind of
* .,:-

V 

* expected" his son. So far as i::Ir. :..ierring knew, the accused had. not 
flown directly over the house but only to the north and sout'.1 of it. 
ii.side from a reluctance to study the boy 118.d never been a source of 
any serious trouble (E. 25). His good behavior and excellent -.;haracter 
were attested to not only by his father but by a :ur. l,~lcolm M. 1;;:cDougall 
and a Ivir. Thorwald :a. Sackett (li. 26-2?). 

5. The prosecution offered the testimony of Flight Officer Joseph F~ 
Meinsolm on rebuttal. As an expert in aviation he believed that 11 the 
opening of the !:e§.r canopy would increase the drag and airflow around the 
fuselage, but Lh~ couldn't say it would be great enough to produce a 
stall unless the airplane were practically in a stalling position anywayn. 
He def~ned a 11 stall11 as 11a condition resulting from loss of flying speed 
in aircraft and it destroys the airflow in the wings. It isn't flying,. 
it is just falling" (H. 28). At his basic school he haC:. been taught 
to take off and land with one canopy open (R. '2f)). 

6. The Specification of the Charge alleges that the accused did, 
11 on or about 14 May 1944, wrongfully disobey Section II, Paragraph 16~, 
Army Air Forces Regulations number 6o-16, 6 March 1944, ***by flying 
a military aircraft within 500 feet of an obstruction to .flight, to wit, 
an electric power line". Specification 1 of the Additional Charge al
leges that he did on the same day wrongfully violate the same regulation 
11by flying a military aircraft less than 1,000 feet above the house of 
Edward I. Herring, and buildings in the vicinity thereof, not during a 
takeoff or a landing". Specification 2 of the Additional Charge alleges 
that the a~cused did on the same day "wrongfully and unlawfully violate 
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his flight plan by flying seventy five miles more or less off of the 
course specified in said flight plan". These various acts were set 
forth as violations of Ar.ticle of War 96. 

The record clearly establishes, and the accused by his plea 
of guilty has admitted, that he deviated from his prescribed course of 
flight as charged in Specification 2. The detour was entirely unneces
sary and motivated solely by a desire to see his home and to impress 
his parents and friends before departing, for a distant assignment. Whether 
the trip was prearranged or begun on the spur of the moment does not affect 
the gravainen of the offense. In either event the accused was wrongfully 
disregarding his flight plan for purely personal reasons. 

Paragraph 16~, Section II, Arrrry Air Forces Regulations 60-16, 
6 March 1944, reads in part as follows: 

1116. Minimum Altitudes of Flight: 

a. Except during take-off and landing, aircraft will 
not be operated: 

(1) Below the following altitudes: 

* * (2) 

(a) 1,000 feet above any building, house, 
boat, vehicle, or other obstructions to 
flight. 

* * * * Within 500 feet of any obstruction to .0. ight". 

That the accused "made a pass of about 200 feet over his home" and came 
within 50 yards of a power line not more than 40 feet above the ground 
is undisputed. At the time he was neither engaged in taking-off or 
landing. '£he Specification of the Charge and Specification 1 of the 
Additional Charge have been proved beyond a reasonable_doubt. 

6. The accused is urnnarried and about 21 years old. The records 
of the i1ar Department show that he attended Colorado State College for 
one year; that he had enlisted service from 6 May 1942 to 28 July 1943; 
that he was commissioned a second lieutenant on 29 July 1943; that on 
8 November 1943 he was sentenced by general court-martial to restriction 
and to forfeitures for flying above a building at an altitude of only 
400 feet in violation of the Arrrry Air Forces iiegulations; and that since 
'Z} July 1943 he has been on active duty as an officer. 

7. The court was legally constitutE!d• Uo errors injuriously af
fecting the substantial rights of the accused were committed durine the 
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trial. In the opinion of the :-1oard of neview the record of trial is 
legally sufficient to support the findings and the sentence and to 
warrant confinnation thereof. Dismissal is authorized upon conviction 
of a violation of Articl•3 of War 96. 

~ t.~dg~ Advocate, 

1- ·1--· · ) ,.~. ) ·x·· · C .. ,· ,f/ ,- . 

....-~<.L-1-.,., >'"--' ~ , Judge Advocate. 
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. SPJGN 
C"J: 26371+2 

1st Ind. 

War Department, J.A.G.O., 87 OCT194j To the Secretary or War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the .Board o:f Review in the 
case of Second Lieutenant Richard C. Herring (~6744), Air Corps. 

2. I concur in the opinion of the .Board or· Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confinned and ordered executetj.. 

3. Consideration has been given to the attached letters· from 
th.a Honorable Lister Hill, the Honorable Edwin c. Johnson, and the 
~onorable Claude Pepper, members of the United States Senate. 

4. Incloaed ·are the drai't of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carr-y into effect the foregoing recom
mend.ation_; should such action meet with approval. 

~ . ~-~---"'o_ 
Myron c. Cramer, 

Major General, 
The Judge Acvocate General. 

7 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of action. 
Incl 4 - Ltr. from Hon. Lister Hill. 
Incl 5 - Ltr. from Hon. Edwin c. Johnson. 
Incl 6 - Ltr. from Hon. Claude Pepper. 
Incl? - Memo. from Deputy Commander, Army 

Air Force. 

(aentence contiraed. o.c.v.o. 657, 16 Deo 1944) 
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In the Office of The Judge Advocate General 
Washington, D. c. 

SrvGH 
CM 263787 

10 OCT 1944 
UNITED ST.ATES ) FJELD ARTILLERY REPLAC:i::I.2.NT TRAINilIG CBNTER 

l 
) 

v. Trial by G.C .P1i., convened at 
Fort Bragg, North Carolina, 

First Lieutenant OI~Y H. 7 September 1944. Dismissal. 
Gunm (0-1179421), Field ) 
Artillery. ) 

OPIUICN of the BOARD OF REVTh1V 
TAPPY, ?.:ELlfIT"".Jill and GAMBRELL, Judge Advocates 

l. The Board of ~eview has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CH.AH.GE I: Violation of the 61st Article of War. 

Specification: In that First Lieutenant Okey H. Guinn, 
Third Field Artillery Training Regiment, Field Artillery 
Replacement Training Center, Fort Braeg, North Carolina, 
did, without proper leave, absent himself from his 
organization and station at Fort Brage, North Carolina, 
from about 5 Aueust 1944 to about 8 August 1944. ' 

CHARGE II: Violation of the 94th Article of ',1ar. 

Specification: In that First Lieutenant 0k£y H. Guinn, 
***,did, at Fort Bragg,- North Carolina, on or about 
5 August 1944, knowingly and willfully misappropriate 
one (1) u. s. carbine, caliber •.30, M1, ~erial nwnber 
14129, of the value of about fifty-four dollars (~;54.00), 
property of the. United States furnished and intended for 
the military service thereof. 
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CHARGE III: Violation or the 95th Article of War. 
(Finding of not guilty). 

Specification 1: (Finding or not guilty). 

Specification 2: (Findinc; of not guilty). 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not guilty or Charge III and its two Specifications but guilty 
of Charges I and II and their respective Specifications. No evidence or 
any previous conviction was introduced at the trial. H~ was sentenced 
11 To be dishonorably dii;charged the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor, at such place 
as the reviewing authority may direct, for one (1) year". The reviewing 
authority approved "only so much or the sentence as provides for dismissal 
the service" and forwarded the record of trial for action under Article of 
War 48• 

.3. The material and relevant evidence ·ror the prosecution pertaining 
to the offenses or which the accused was fowid guilty may be summarized as 
follows: 

Specification, Charge I. 

The commencement or the accused's absence without leave on 
5 August 1944 was established by the introduction in evidence of a certified 
extract copy or the morning report or his organization (D~S-.3, Field Artil
lery Replacement Training Center, Fort Bragg, Horth Carolina) (R. 6; Pros. 
Ex. 1). It was stipulated that the accused returned to military custody on 
8 .August 1944, when civil authorities at Newark, Ohio, delivered him to 
Second _Lieutenant James A. Andrade of Fort Hayes, Columbus, Ohio (R. 6, 7). 

Specification, Charge II. 

On Saturday, 5 August 1944, at about 9:15 p.m., the accused ap
proached Private Hector A. Dubay, a member of his battery who was working 
in front of the battery orderly room, and said to him, 11 Go get me your 
carbine" (R. 8.).Dubay went to the gun rack, returned with his carbine and 
held it at Port Arms 11 just like it was inspection" (R. 8, 10). The accused 
took the gun from Dubay's hands, whereupon Dubay said, 11Sir, I need it 
Monday for my training". The accused replied, 11 I will bring it back Sunday". 
The carbine had a magazine in it at the time it was taken. The number on 
the stock of the carbine was 146. The gun was identified by Dubay (by the 
number-on the stock and by a scratch on the weapon) and was introduced in 
·evidence as Prosecution's Exhibit 2 (R. 9, 11). At the time the accused 
took the gun he appeared to Dubay to have been drinking. Dubay smelled 
liquor on his breath and noticed that "his talk was kind or slow" and that 
he was staggering a little (R. 10, 11). 
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13ert R. Slate, a police officer of nev1ark, Ohio, testified 
for the prosecution by deposition (Pros. Ex. 3). On the evening of 
7 August 1944, he received a call to make an investigation for a prowler 
in or about 136 South 30th Street, Newark, Ohio. He proceeded to the 
building at that address and observed a 1936 Ford coupe, bearing Horth 
Carolina license Ho. 269-109, parked in front of the building. He heard 
a woman scream ancl he thereupon entered the building to investieate the 
source of the scream. His investigation took him to the apartment occupied 
by the accused's wife, and he found her standing in her kitchen in an ex
cited and upset condition. iie proceeded to hunt for a man and shortly 
thereafter observed the accused approaching the automobile, above-mentioned, 
carrying a .30 caliber carbine rifle. He arrested the accused and searched 
him and the automobile. tie found on the accused a pocketbook, some money 
and an identification card. The automobile contained a part of a quart 
of whiskey, four empty beer bottles and a quantity of .30 caliber shells. 
The number painted on the stock of the carbine was 146. He locked the 
accused in the city jail and on the following day, 8 August 1944, delivered 
him into the custody of "Lt. ll.ndrade". 

Ralph Kerns, a police officer of Newark, Ohio, testified for the 
prosecution by deposition (Pros. Bx. 4). His testimony corroborated in 
all substantial respects the testimony of police officer Slate. The two 
of them went together to 136 South 30th Street on the evening of 7 AuGust 
1944, and both of them participated in the investigation made there and 
in the arrest of the accused. 

Captain Justus H. '.'iells, Jr., a witness for the prosecution, 
testified that he was appointed investigating officer to investigate the 
charees in the instant case. He interviewed the accused with reference 
to the charges, informing him that he had the right to remain silent or 
to make a statement and that "anything he said could be used against him". 
Ho threats or promises were made (R. 13). The accused thereupon made and 
signed a written statement. Such statement was identified by the witness 
and was introduced in evidence, ·without objection, as l:lrosecution I s Lxhibit 6 
(R. 14). It reads as follows: 

"Fri. eve 4 Aug I was in Sanford, n.c attendinc a party 
in a small hotel. I stayed all ni.:;ht, intending to get up 
early enough to return to camp in time for duty. Ho·:1ever I 
did not awaken until 0930, too late to return to duty. 

11Sat. eve. I returned to r;::r qtrs. in :in. Braeg, changed 
clothes and picked up my mail. I went to the battery orderly 
room to see what was on the schedule for the coming week. As 
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I was leaving, I saw some soldiers working and asked one of 
theru why he was working on Sat. nirht. He replied that his 
carbine had been dirty for inspection that day. I told him 
to r,o get it as I wanted to look it over. He went to his bar
racks, brought it to me and after-inspecting it I threw it 
into my car for a joke. He protested but I promised him I 
would return it, then r,ot in my car and drove off. 

11 I returned to Sanford and stayed all night. After 
checking out the next morning I decided to go for a ride and 
finally arrived in Bluefield H. Va. 

11.A.rrived in Bluefield in the afternoon, went to a private 
club where I had a few drinks. 

1r,;ent on to Charleston, 'ii.Va., stayed all night there. The 
next day I went on to Uewark Ohio, intending to try to see my 
wife about the divorce case coming up. I did not succeed in 
seeing her that night, the city police arrested me as a prowler. 
in front of her home before I could talk to her. However, she 
did call at the jail to see me the next day. 

11 The statements of the police that I was carrying a carbine 
on returning to the car are true. I had intended taking it into 
the house for safekeeping. The reason it was loaded was that 
while riding through the mountains I had taken a shot at a 
rabbit running across the road. It automatically loaded, so I 
put the safety on and put it up behind the seat. 

"At no time during my absence was I drunk in public. 11 

It was stipulated that the ·carbine rifle, offered in evidence as 
Prosecution's Exhibit 2, is the property of the United States furnished or 
intended for the military service thereof and that it has an approximate 
value of $54 (R. 14). 

4. ~vidence for the defense: 

The accused, after having his rights as a witness explained to 
him by the court, elected to testify under oath in his own behalf (R. 17, 
18). He did not deny either the absence without leave alleged. in the 
Specification of.Charge I or the misappropriation of the carbine alleged 
in the Specification of Charge II. With reference to the former, he 
_testified that on the evening of 5 August 1944, he left his station at 
Fort Bragg in his car, driving to Sanford, North Carolina, where he spent 
the night; that the next morning he started on a long drive which took 
him across the State of North ca·rolina, through the State of West Virginia, 
and to Newark, Ohio, arriving at the latter city on the evening of 7 August
1944; and that he was arrested by police officers in Newark, Ohio, the 
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same evening.he arrived there and was in their custody until 8 August 
1944 (R. 23-26). He made no claim that he had any authority to be 
absent from his station. Hith reference to his talcing of the carbine, 
he testified in part, as follows (R. 23): 

11 -l<- * * As I got out there, I had noticed a lot of activity 
around the orderly room, didn't pay any attention to it, but 
when J went outside several boys were working around there, 
several soldiers. Being Saturday night I wondered why they 
were working and asked them why they were working. Bxtra duty. 
I asked one of them, 'What are you working for? 1 'Extra duty'. 
'What did you·do?' 'My carbine was dirty.' I pointed to this 
one boy, I didn't know his name, and I told him to go 'get his 
carbine, I wanted to inspect it, so he ran and got it and came 
back. I inspected it, and as I did so I started to step towards 
the light, I wai? outside the orderly room in the door, I stepped 
towards .the light and he started to protest I couldn't take his 
carbine. Y:en, he kept protestini; it rubbed me the wrong way; 
I thoucht, I 'Nill talce it; I nill show you ·:1hether I can take it 
or not; so I walked over and put it in my car and told him I 
would bring it back Sunday. 

11Q • .At that time, Lt. Guinn, had you been drinking?_ 
11A. I had, yes. 
"Q. Were you drtll'..k? 
11A. No, I wasn't drunk. 11 

By way of mitigation, but not as a defense to either of the of
fenses of which he was convicted, the accused testified at considerable 
length regarding his domestic troubles. }Ie was married 1 December 1939. 
Up until the time he was inducted into the Army in July 1942 he experienced 
no marital difficulties (R. 18). In the spring of 1943, however, upon 
making a trip home he found that "things were not like they ought to be". 
He and his wife "had a frank discussion" and she said she did not want to 
live with him any more (R. 19). In July 1943 she wrote him that she had 
met another man and "was very much in love with him" (R. 19; Def. Ex. A). 
In August 1943 she wrote him that she had changed her mind, and he sent her 
money to paf her transportation to Fort Bragr~ She came and stayed two 
days (R. 20). She then returned to her job in Uewark, Ohio, and it was 
arranged that she would return to Fort Bragg later {R. 20). In Septamber 
he went hone on a leave and found that things 11didn I t turn out exactly as 
we had talked it over down here" and that 11the situation was back just 
about where it was when she w~ote this letter" (R. 21). Subsequently, 
in the spring of 1944, he went to visit his mother in ?a't'kersburg, ~'iest 
Virginia, and, while there, ran across 11an old girl frieni11 • He started 
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corresponding with this girl, and, upon his invitation, she came to 
visit him at Fort Bragg in June. They agreed then to get married as 
soon as he could get a divorce. He consulted a lawyer in Fayetteville, 
North Carolina, who indicated tr.at he could obtain a divorce by September. 
He thereupon made arrangements to obtain possession of a house for occupancy 
in September, expecting to be married at that time (R. 21-22). Then, on 
4 August 1944, his lawyer advised him that he had received a letter from 
the lawyer representing the accused's wife in which it was stated that 
unless the accused paid certain bills incurred by his wife the divorce 
would be contested. Accused's lawyer further advised him that this develop
ment might delay the divorce case until another term of court (R. 22, 23). 
Accused became very upset and drank heavily on the evening of 4 August, 
and again on the evening of 5 August (R. 23). On his motor trip to Newark, 
Ohio, covering 6 August and 7 August he continued to drink heavily (R. 23, 
24). Between Bluefield; West Virginia, and Charleston, ·1:est Virginia, on 
the afternoon of 6 August, he stopped at a roadside park to relieve himself. 
Upon returning to the car he looked behind the seat "for a bottle of beer 
and found this carbine". His testimony then continues (R. 24): 

' 11 * **That is the first I recall of the carbine since the 
night before. \iell, I fished ·around further and found this 
8.!!L,unition which I carried around in the car for some time. I 
loaded up and walked down the road a piece and sure enough I 
did see a rabbit running down the road. I took a shot at him 
but missed it. 1;e11~ the carbine loads itself automatically, 
and I locked it and put it back~ the car and drove on. 11 

Uhen he reached Newark, Ohio, he parked in front of the apartment house in 
which his wife lived. The apartment was dark and the front door was locked. 
He assumed that his wife had not gotten home from work, and he decided to 
enter by the back door and wait for her. The back door was unlocked, and 
he pushed the door open and was feeling for the switch to turn on the 
light. when nr heard this awful scream" (R. 24). Hhen asked why he took 

-the carbine in the building with him, he replied that his object was 
"safekeeping, for one thing" and then too that it 11 isn1t any too good 
neighborhood" (R. 25). His purpose in making the trip was to talk to his 
wife further about a divorce and to pay the bills which she wanted paid 
(R. 26, V). He stopped er~ route at Parkersburg, West Virginia, and 
cashed a check for $250, so as to provide himself with the necessary money 
to pay the bills. The canceled check was introduced in evidence as 
Defense's Exhibit B (R. 26). The proceeds of the check were more than 
sufficient to pay the bills, which, as it turned out, amounted to $68 
(R. V). The accused also testified that at the time he made this trip 
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he owned a .45 caliber Colt automatic pistol and that he had ammunition 
for it. The pistol was introduced in evidence as Defense's Ex.~ibit 0 
(R. 28). Defense counsel explained that the purpose of introducing the 
pistol in evidence was to rebut any possible inference that the accused 
took the rifle "with some intention of using it" (R. 28). 

The accused's testimony regarding the advice given him by his 
lawyer (R. Glenn Cobb, Esq., of Fayetteville, North Carolina)_ was cor
roborated by the lawyer himself (R. 16-17). 

First Lieutenant William J. Carey, a witness for the defense 
and.a member of accused's battery, testified that the accused's reputation 
for character and integrity is the highest, that his industry 11 is tops" 
and that he is an "exemplary officer" and a model for otht~t junior officers. 
He also testified that he had arranged to turn his house over to the acpused 
in September (R• .'.31). 

Captain A. Gordon Tunstall, a witness for the defense and the 
commander of accused's battery, testified with respect to the accused as 
follows (R• .'.32): 

"He is the most sincere officer that ever served with me 
or under my command at any time. Whenever I was taking a leave 
be was always my second in command. He did a superior job. 11 

Major Roland E. Pomeroy, a witness for the defense and the 
executive officer of accused's battalion, testified with respect to the 
accused as follows (R• .'.33): 

11* **I consider him one of the best officers in the battalion. 
* * * Lt. Guinn always impressed me as, well, you might say the 
workhorse of the battalion. You could depend on him for taking 
over any assignment." 

Major Jack C. Land and Captain Virgil T. Sewell, witnesses for 
the defense, testified with respect to accused's character and efficiency 
in similar laudatory terms (R• .'.34-.36). 

5. The accused's guilt of the AWOL offense alleged in the Specifi
cation of Charge I is impliedly admitted in the accused's own testiJllony, 
and is conclusively established by the evidence introduced by the prosecution. 
That the accused was 'absent from his organization and station during the 
ti.me alleged (from 5 August 1944 until 8 August 1944) is freely admitted 
by the accused. 
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. 6. Each element of the offense alleged in the Specification of 
Charge II is fully established by the evidence. 

a. The taking and carrying away of the carbine by the 
accused, under circumstances showing that in so doing he was 
acting without authority, is disclosed in testimony of the 
accused himself. 

b. That the carbine was property of the United States, 
furnished or intended for the military service thereof, is 
proved by stipulation (Pros. Ex. 2). 

c. Similarly, the value of the carbine, in the amount 
alleged, is proved by stipulation (Pros. Ex.· 2). 

d. The fact the carbine was knowingly and willfully 
taken is fully evident from the story related on the stand by 
the accused. 

Under the charge that the accused did umisappropriate 11 the 
carbine, it was unnecessary to show that the accused intended permanently 
to deprive the United States of the use or it.· 11Misappropriating means 
devoting to an unauthorized purpose" (3 Bull. JAG 236; CM 243287, 2:1 BR 321). 
In the case cited, the Board of Review further held that, to establish the 
offense of misappropriating Government property in violation-of Article or 
War 94, it is unnecessary to show that the accused had any rightful super
vision, control or custody over the property misappropriated. 

7. The court sentenced the accused "to be dishonorably discharged 
the service" and to total forfeitures and confinement. The inartful words 
11 dishonorably discharged", as applied to a commissioned officer, had the 
samo legal effect as if the word "dismissed" bad been used. 

11* **The sentence to 'dishonorable discharge' was inappropriate 
inasmuch as accused is a commissioned officer, but the sentence 
is not an illegal one and the substantial rights of accused have 
not been prejudiced. 'Dismissal' and 'dishonorable discharge' 
are legal equivalents insofar as they preclude rec·eipt of benefits 
under acts which are limited in their operation to cases of 
separation from the service under honorable conditions" (3 Bull. 
JAG 28i; CM 249921). 

8. There is attached to the record of.trial a clemency petition 
signed by eight of the twelve members of the court who tried the case. 
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In such petition it is recommended that "the sentence in this case be 
suspended and that punishment in the form of reprimand, restriction or 
forfeiture, or a combination of them, be substituted therefor". Another 
member of the court (the president) signed the petition with a limiting 
clause, as follows: 11 I concur in the sentence given except possibly part 
giving confinement. 11 

9. The records of the War Department show that the accused is 37 
years of age and married. He was born and reared in Parkersburg, ,lest 
Virginia, and is a high school graduate. He enlisted in the Army in 
February 1934, serving in the 10th Infantry until 4 April 1936, and in 
the 3rd Engineers, in Hawaii, from 4 April 1936 until June 1938, when he 
received an honorable discharge. From September 1938 until June 1942 he 
was employed by the U. S. Army Engineers at Huntington, Yiest Virginia, 
as an inspector. He was inducted into the Army in June 1942, was com
missioned a second lieutenant upon graduation from the Field Artillery 
Officer Candidate School in March 1943, and was promoted to first lieu
tenant on 2s· December 1943. 

10. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 

·the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence as approved 
by the reviewing authority and to warrant confirmation of the sentence. 
Dismissal is authorized upon either a conviction of a violation of Article 
of War 61 or a conviction of a violation of Article of \lar 94. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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War Dopartment, J • .A..G.O., lg acr :su ~ To the Sec~\ar;r of War. 
1. Hernith transittei !or the action er thta President ar• the 

record of trial and the opinion of the Board ot Review in the caae of 
First Lieutenant Oke7 H. Guinn (0-1179421), Field Artiller;r. , 

2. I concur in the opinion ot the Board of Review. that the NCGrd. 
of trial is le.gal.ly' IIU!ficient to amppon the findings and the Hntence 
and to warrant confirmation of the sentence. In '11.n, howeTer, of tbll 
excellent previous record of the aecu~ed, aa test.ified. to ~:, senral 
officera of his 'battalion (including the e.xeeutiTo officer of the 'klat
talion and the cc:amanding officer ot acr.:used.1 a battery'), and in Tin 
of the petition for clemency-, at.t.ach•d. to the record, signed by ei&ht. 
ot the twelTe members of the court who tried the case, I recommend. 
that the sentence, as approved b7 the renewing authorit7, be confirmed 
but commuted to a repri.mand and a forfeiture of $5().00 per aonth !or 
three m.ontha, and t.ba.t. the sentence, as thua coamted, 1De carried into 
execution. 

,. Incl.osed are a draft ot a letter for your signature, tranud.ttiq 
the record to the, Prel!d.dent for his action, and a fom of Ex:eoutin action 
designed. to. carrr into e!fect the recommendation hereinaln>To .made, should. 
such action meet with approval. · 

~c.-~ ... 

lqron c. Cr&Hr, 
:U.jor General, 

'l'he Judge, .Adwcate General. 

3 Incle. 
1 - Record of Trial 
2 - Dft. ltr. s1.g. of S/fl
3 - Form of action. 

(Sentence as-approved b;r reviwing author1t7 confirmed rut c0Um111ted to 
reprimand and forfeiture of $50 per month for three months. 
G.c.v.o. 625, 17 Nov 1944) 
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In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGH 
CM 263858 

6 OCT 1944· 
UNITED STATES ) SECOND Affi FORCE 

) 
v. ) Trial by G.C.M., convened at 

) Smoky Hill Army Air Field, 
First Lieutenant C!Wll.ES Salina, Kansas, 6 September 
'tf. CHAi-u.ES (0-857828), ~ 1944. Dismissal and total 
Air Corps. ) forfeitures. 

OPWION of .the BOARD OF RBV1Ei'l 
TAPPY, 1iELNililiH. and GAKBR.ELL, Judge .Advocates 

1. The Board of Jeview has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi-
cation: 

CHARGE: Violation of the 94th Article of Viar. 

Specification: In that First Lieutenant Charles Tl. Charles, 
62nd Bombardment Squadron, 39th Bombardment Group, did, 
at Smoky Hill .Army Air Field, Salina, Kansas, from on or 
about l February 1944, to about 15 August 1944, knowingly 
and willfully apply to his own use and benefit 300 gallons 
of Grade k2-114A 72 Octane gasoline, more or less, of the 
value of about ~20.39 property of the United States furnished 
and intended for the Liilitary service thereof. 

He pleaded guilty to and was found guilty of the Charge and its Specifi
cation. No evidence of previous convictions was introduced. He was sentenced 
to dismissal and total forfei~ures. The reviewing authority approved the sen
tence ana forwarded the record of trial for action under Article of Ylar 48. 

J. Evidence for the prosecution: 

On 22 August 1944, the accused was called to his station head
quarters and questioned, in the presence of three officers, about the taking 
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or Government gasoline. Before he was ~uestioned the 24th Article of 
rlar was read to him and he was told that he did not have to make any 
statement. He was further told that no promise or leniency would be 
made (R. 7, $). The accused thereupon confessed that in February 1944 
he learned from an· enlisted man that certain 72 octane g~soline, usable 
in automobiles, was stored in Government drums located behi_nd Building 
No. 350 at his station, Smoky Hill Army Air Field, Salina, Kansas, and 
that upon acquiring such information he obtained fron the oil shed or the 
877th Squadron several five-gallon cans, which he kept in the trunk or 
his car. Using these cans he withdrew from these Government drums and 
placed in his own private automobile, over the period from February 1944 
until 22 August 1944, "approximately JOO to 350 gallons of gasoline 11 for 
his own 11 personal use 11 • On 11four or five" occasions these illegal withdraw
als of Government gasoline were made with the assistance of an enlisted 
man. The balance or the withdrawals was made by the accused alone (Pros. 
Bx. 1). 

Following this confession accused led the three officers to his 
car, which was parked near headquarters. Upon searching the car the three 
officers found in the trunk of the car six five-gallon cans and a funnel. 
Three of the cans were full of gasoline, which the accused admitted had 
been illegally taken from the Government drums, and three were empty (R. 10, 
11; Pros. Ex. 1). The six cans and the funnel were identified and intro
duced in evidence collectively as Prosecution's Exhibit 2. Permission was 
granted to withdraw this real evidence at the end of the trial upon substi
tution of a single photograph of the seven articles so withdrawn (R. 12). 

The general supply officer at accused's station, Captain Glenn M. 
Wheeler, testified that his duties included the handling of contracts for 
the purchase of Government gasoline and that during the period from 
1 February until 15 August 1944 the cost price of 300 gallons of 72 octane 

. gasoline varied between ~20.39 and ~27 (R. 13, 14). 

4. Evidence for the defense: 

The accused, after being advised as to his rights as a witness, 
elected to remain silent. No witnesses were called for the defense. 

· 5. The proof required for a conviction of the offense alleged is set 
out in the Manual for Courts-I\'.artial, 1928, as follows: 

11 (.§.) That the accused*** applied to his own use certain 
property in the manner alleged; (£) that such property-belonged 
to the United States and that it was furnished or intended for 
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the milltary service thereof., as a.ller,ed; (g.) fae facts and cir
cwnstances of the case indicatinc that the act of the accu.sed was 
willfully and lmowingly done; end (.s,) the value of' the property, 
as specified, tr (par. 1501:.). 

Supporting the accused 1s plea of euilty, Lhe legal and compet
ent evidence of record establishes, beyond a reasonable doubt, each ele
m,::;nt d' t::.e offens'-' allaged. 

The a.ccu..s ~d •s vr.rittea confession was properly admi tteq., it having 
been shown that the confession was voluntarily made and evidence tcuching 
upon the CO!'fW" d"'licti ha.vine been introduced (1iCI.f., 19~., par. 114). 

The casoline, taken from the drums located in the rear of Building 
No. 350 at Smoky Hill Army Air Field, had an octane rating of that of 
Governroont gasoline purchased for use at this air base. The building was 
used by the 877th Bomb Squadron, cf'vih.ich accused was at the time· e~neering 
officer. Furthermore, accused admitted that the three f'ive-gallon ce.ns oJ: 
gasoline found in his automobile had been taken from "Government supply11 at 
Smoky Hill Anny Air Field (Pros Ex. 1). Thus the court was fully j~lstified 
in concluc.:.i.n;; that all of the basoline taken was property of the united States 
furnished or intended.for the military service thereof. · 

"Altho~h there mey be no direct evidence. that the property 
was at the time of the alleged offense property of the United 
States furnished or intended for the military service thereof., 
still circumstantial. evidence such as evidence that the property ; 
was of a type and ki.m furnished or intended :for., or issued f'or 
use in., the military service might togetmr with other proved . 
circmnstances warrant the court in inferring that it waa the 
property~ the United States., so furnished or intended." (UCLl., 
1928., par. 150_!). 

That the gasoline war: "willfully and knowingly" taken by the ac
cused is fully established by tha following statement in his confession 
(Pros. Ex:. l) a· . 

"I connn:i.tted these acts of pilferage nith the full knowledge 
that a penalty could be enforced., if' apprehended." 

Tre value of the stolen gasoline., in the amount al.leged, is estab
lished by the testimoey ~ the 3Upply officer. 

The oourtrs fin:lings of guilty are fully sustained by the record. 

6. Tre records of the War Department show that the accused is about 
26 years of age and unmarried. He wa.s born and :reared in Worcester., 
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lriassachusetts, and graduated from the Worcester ~chool of Technology in 
1942 with a B.S. degree. He changed his name .from Charles W. Osipowich 
to Charles w. Charles in 1942. His father and mother were born in 
Lithuania. The accused enlisted at Chanute Field, Illinois, 22 August 
1942, as an engineering cade~. He was commissioned a second lieutenant 
7 January 1943 and was promoted to first lieutenant 30 July 1943. 

7. The court was legally constituted and had jurisdiction of the ac
cused and the subject matter. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty and the sentence, and to warrant confirmation of the sen
tence. The sentence imposed is authorized upon a conviction of a-violation 
of Article of liar 94. · 

Judge Advocate. 
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SPJGH 
CM 26.3858 1st Ind. 

18 OCTt944 . 
War Department, J.A.G.C., - To the Secretary of War. 

1. Herewith transmitted for the action or the President are the 
record of trial and the opinion or the Board of Review in the case ot 
First Lieutenant Charles W. Charles (0-857828), Air Corps. 

2. I concur in the opinion of the Board of Review that the· record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirms.tion of the sentence. There appear to be no 
mitigating or extenuating circumstances. I recommend that the sentence 
be confirmed and carried into execution • 

.'.3. Inclosed are a draft of a letter for your signature transmitting 
the record of trial to the President for his action, and a form of 
Executive action designed to carry into effect the above recommendation, 
should such recommendation meet with approval. 

,,.,,, '-

.'.3 Incls. Myron C. Cramer, 
Incl.l - Record of trial. Major General, · 
Incl.2 - Dft ltr for sig·s;w. The Judge Advocate General. 
Incl•.'.3 - Form of action. 

(Sentence confil'Jled. o.c.v.o. 6S3, 16 ~ 19'4) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c.· 

SPJGK 
_CM 263868 

26 SEP 1944 

UNITED STATES ) UNITED ST.ATES ARMY Pt)RCES 
) IN THE MIDDLE EA.ST 

v. ) 
) Trial by G.C.M., convened a.t Camp 

Private WALTER E. SAMPLE ) Russell B. Huckstep, Egypt, 17 
{7074321), Comp~ C, 802nd August 1944. Dishonorable dis~ 
Military Police Battalion. charge and confinement for two 

{2) yea.rs. Eastern Branch, Dis-l 
) ciplinary Barracks. 

HOLDING by the BOA.RD OF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advooa.tes. 

1. The Board of Review has examined the record of tria.l in the oa.se 
of the soldier named above.· 

2. Accused was tried upon ·the 'following Ch~ge. and Specification~ a 

CHAIDEs Viola.tion of the 96th Article of Wa.r. 

Specification la In that Priva.te Walter E. Sample, Company C, 
802nd M. P. Bn, Camp Russell B. Huckstep, Egypt, did, at 
Cairo, Egypt, on or .about 15 February 1944, wrongfully 
and knowingly sell to one Roufa.11 Boutros, Metro Pharmacy, 
Cairo, Egypt, two (2) Eversharp fountain pens and three {3) 
Eleotrolite cigarette lighters in violation of a standing 
order contained in USAFIME Circular #f,5, Section II, Pa.ra.
graph 5, dated 30th September 1943, to the prejudice of good 
order and military discipline. 

Specification 2: This Specification is identical with Specifica
. tion 1, except that the items sold are described as "twenty 

(20) Electrolite lighters" and the da.te of sa.le, •on.or about 
18 February 194411 

• 

Specification 3& This Specification is identical with Specifica
tion·1, except that the items sold are described as "two (2) 
jackets and two (2) prir of sun glasses II and the date of sale 
"on or about 22 February 1944". · 

Specification 4& Iii that Private Walter E. Sample • • •• did at 
Cairo, Egypt, on or about 15 February 1944;wrongfully sell to 
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. 
Roufa.il Boutros, Metro Pharma.cy, Cairo, Egypt, two (2) Ever-
sharp fountain pens and three (3) Electrolite cigarette lighters, 
whioh were imported from Uni.tad States, thereby violating Egyptian 
Customs Regula.tions by evading the payment of the require4 import. 
duty, said conduct being of such a nature as to bring discredit 
upon the military service. 

,. 

Specification 51 This Specification is identical with Specification 
4, except th~t the items sold a.re.described as "twenty (20) 
Electrolite.cigarette lighters" and the date of sale, •on or about 
18 February 1944". 

Specification 61 (Disapproved by the reviewing authority). 

He ple&ded not guilty to and was found guilty of the Charge and a.11 of its 
SpGcifications. Evidence of three previous convictions by special oourt
martial, one for willful disobedience bf a lawful command in violation of 
Article of War 64, a.notiler for absence without leave for 9-1/2 hours in vio
latioi; of Article of 'Wa.r 61·, and a third for stealing two officers' kha.ki · 
shirts, in violati«>n of Article of War 94 (sic), 'irae · introduced. He we.a 
sentenced to dishonorable discharge, total forfeitures and confinement at 

• -ha.rd labor for two yea.rs. The reviewing authority disapproved the findi~g 
or guilty of Specification,6 of the Charge, approved the sentence, nesignated 
the United Ste.tea Disciplinary Barracks, Greenhaven, New York, as the place 

· or confinement, and forwarded the record of trial for action under Article of 
.W'&J" soi. · 

.. 3. S~ of:eTidence. 

a. Speoifioations l, 2 and 3 of the Charge.· 

During Febryai-y 1944 aocuaed, a pri"f'ate in Company- 9, 802nd W.lita.ry 
Police B&tta.lion, Camp Russell B. · Huckstep, Egypt (R. 6), sold to one : 
RoUf'ail Boutros,. a pharmacist in Cairo, Egypt,·twenty-three Electrolite • 
(Lektrolite) cigarette lighters, two Eversha.rp fountain pens, two ·pairs 
of ~1.m:glasses and two jackets. The lighters were sold in two lots, one 
of three and the other of twenty, on separate days. 'While it is impossible 

. to· detel"miae- from the record the number of occasions on whic,h sales were 
.made. b;r a.coused. to the pharmacist, the latter's testimony is, in effect, 
that .the sales of the pens, glanes and ja.olcets were not commingled~ the 
sale of ea.oh_ group being an independent transaction (R•. 7-10). The lighter• 
wen c,ontainod -in boxes ma.rked. "oversea.a Package". Such lighters we~· · · 

· .inanufa.ctur.4. for sal,e, to the A.r;q, but were not issued. Thay were "mad.e 
' "'available through the QM for sale by the Foat Exchanges•, and were oii sale 

in ~h• post exc~es of t~e Middle Ee.at Theater·prior to .February 194,. 
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As these lighters arrived from the states they were plaoed on sale "on an 
honor syst·em· of one lighter per man". but they were not rationed a.nd there 
was nothing, other than an individual's 'honesty" to prevent his purohaaing a 
larger. quantity.- .Prior to February 1944, the exchanges likewise sold Ever
sharp fountain pens, Compton s\m. or eye glasses and leather jackets, similar 
to those sol9- by accuseq to t~e pha.rmacist. The jackets sold by the ex
changes were procured 11.t'rom. Q1r through Project 19, a civilian project in 
Africa at that time". There was nothing on the jackets sold by accused to 
indicate that they.were the 11property of the QM or the US. Govermnent~ (R. 
15-16; Pros. Ex.1). 

Paragraph 5, Sectibn I of Circular No. 55, Headquarters, United States 
Army Forces in th~ Middle East, Cairo, Egypt, 30 September 1943, provides 
as follows a. 

"Items sold in Army Exchanges may not be resold or given a.wa;y 
for purposes of resale. Violations of these instructions will be 
cause for disciplinary action and loss of future authorization.to 
make purchases of J:rmy Exchange items" (R. 6). 

b. Specifications 4 and 5 of the Charge. 

Over the protest of the defense that the law itself was the best evi
de~ce, Mohamed Wa.aif, Assistant Secretary of Customs at Cairo, Egypt, testi
fied to the provisions of and interpreted the Egyptian customs laws, based 
on his experience in their administration for a period of eight ye&rs., There 
is a duty on electric lighters and fonntain pens imported into Egypt. Ther4· 
is also an exc!se tax, in the "nature of a consumption tax", iIIiposable on 
electric lighters imported into or manufactured in Egypt,· but suoh a. tax is 

not. an import ta.x. Th1:1re is a fine assessable if "smuggled" goods are resold. 
It is not an offense for one,.not a merchant., to sell an imported tountain 
pen on which the duty has not been paid. The sale of two pens under aimi~ar 
condi.tions would present a question 11to be considered by ~e customs• (R.17-19). 
In the exwnation of Major Lorenzo M. Hinshaw, Post Exchange Officer, MESC, 
the following tes~imony, relative to import duties as applied. to post ex
changes, was adduoeda 

"Q. The$e articles that are sold by the Post Exchanges, how much 
cuatOlll do you pay the Egyptian Government f · · 

A. 'None whatsoever. 

Q. What are the customs paid by you when the goods a.re imported f 
A. None.• 

.+ 

After a.n explanation of his rights, _accused elected to remain silent and 
offered no testimony. 
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4. The Board of Review is of the opinion that the record of trial is 
legally insufficient to support the findings and the sentence. It is well 
established that all elements of an offense may be proved by circumstantial 
evidence. It is equally well established that while absolute certainty is 
not essential, circumstantial evidence creating a xn.ere c~njecture or a mere 
probability of guilt is not sufficient. The guilt of an accused must be 
fowided upon evidence, which, under the rules of law, is d3emed sufficient 
to exclude evecy reasonable hypothesis except that of a defendant's guilt. 
The circumstances must not only be consistent with guilt but inconsistent 
with innocence (16 C.J. 766, CM 23376~, Nicholl, CM 238435, Rideau). There 
is no direct proof that accused acquired the articles which he disposed of 
from or through an Army Exchange nor that they were sold in or th~ough an 
Ju-my Exchange. Equally there is a lack of proof to establish that they could 
have been procured only through an Army Exchange. The pens and sun-glasses 
were of a standard make, the jackets were of a type that were manufactured 
in Afric~, and the lighters, although of the type that were made available to 
the .Army Exchanges through the Quartermaster Department, may have been acquired 
from a:i:ry one of several sources. For exa.~ple, it is a well known fact that-· 
many articles, manufactured for the Army, are di'sposed of to friendly nations 
through the Lend-Lease system, and that in turn some ·or them are offered for 
sale to American soldiers through the exchanges of these nations. In the 
1tl.ddle Eastern Theatre, where there is a large British contingent, it is 
most likely that American soldiers acquire from the British Exchanges some 
of the articles that were originally manufactured for the American A:r-rrv• 
There is nothing to indicate that these lighters in "overseas packages" 
were sold exclusively to the Army.· They.may have been fouud in local shops 
or they may have been purchased by.Amerioan'soldiers elsewhere and through 
one of th.ess ~ources they may have been acquired by accused. Lacking, as they 
do, any characteristics or markings peculiar to articles sold exclusively to 
the Government or in Army Exchanges, and being unidentified with any actual 
sales in an Army Exchange, it cannot legally be inferred that they were 11sold 
in" such an exchange (CM 208895,Zerkel, 9 B.R. 59, Dig. Op. JAG 1912-40,s~o. 452 
(10). 

The degree of certainty is equally missing in connection with the proof 
of the offenses charged in Specifications 4 and 5. An analysis of these 
specifications shows that accused is charged with bringing discredit upon 
the.military service through the wrongful sale of 23 "electric" lighters and 
two fountain pens, which had been imported from the United States, thereby 
viola.ting Egyptian customs regulations "by evading the payment of the re
quired import duty". Asswning that these vague specifications, which were 
not objected to by accused, set forth offenses, the Board of Review is of 
the opinion that there is not sufficient evidence to establish the violation 
of any Egyptian customs regulations in the manner alleged. There is a penalty 
for the sale o:f' "smuggled" goods, but based on the testimony of Mohamed Wasif 
this applies where there is a sale of goods improperlz brought into Egypt 
without the payment of the import tax or duty. _There is no direct testimony 
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by this witness, by whom alone the prosecution sought to establi_ah the applisable 
regulations, that the resale of goods, ,e_roperly admitted duty tree, .constitutes 
an offense, a.nd, in the absence from the record of a copy of the regulations, 
neither the court nor this Board has the right to _draw &ny inference aa to 
their contents or meaning. While it ma:y- be inferred that the lighter• were im
ported from the United States a.nd even possibly the pena, since they bore a well• 
known .American mark, there is absolutely no proof that they were illegally im• 
ported into Egypt or, ·if they were illlported, that the customs duties were not 
paid. Lacking such proof as well aa aey- proof from which an inferenoe of guilt 
might properly be inferred, the court waa not justified in concluding that 
these articles were smuggled into Egypt and that their sale by accused consti
tuted a violation of Egyptian customs regulations ."by evading the p~ent ot the 
required import duty". 

5. For the reasons stated, the Board of Review hold• the record of trial 
legally ins1:ffioient to support the findings of guilty and the aentence. 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 4- OCT 1944 
TOa Commanding General, 

United Sta.tea Arm:! Forces in the Middle Ea.st, 
APO 616, c/o Postmaster, 
New York, New York. 

1. In the oaae of Private Walter E. Sample (7074321), Compaey C, 
802nd Military Police Batta.lion, attention is invited to the foregoing 
holding by the Board or Review that the record of-trial is legally in
sufficient to support the findings of guilty- and the sentence, which 
holding is hereby approved. For the reasons stated in the holding by 
the Board ot Review I recommend that the findings or guilty and the 
sentence be vacated. 

2. Under the provisions or Article ot War so½, the record ot 
trial is transmitted for va.ca.tion of the sentence in aocordanoe with 
the foregoing holding and for a rehearing or such other action as you. 
may deem proper. 

3~ When copies of the published order in this cue a.re torwe.rded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience or reference and to facilitate at
taching copies of the published order to the record in this cue, please 
place the file number or the record in br•okets a.t the end ot the pub~ 
lished order, as folle:Ms: 

(CM 263868). 
Q. . ~ ...a---•--.._ 

}b'ron c. Cramer, 
. Major Genera.l, 

The Judge .AsiTooate General.1 Incl. 
Record of trial. 
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WAR DEPA....1'?.TMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. (.351) 

SPJGK 
CM 263892 

3 N0Vf9.U 

UNITED STATES ) ESPIRITU SA.NTO ISLAND COMMA.ND 
) 

v. ) Trial by G.C.M., convened 
) at APO 932, 3 and 4 August 1944. 

Private HElffiY ASHLEY ) Dishonorable discharge and. con
· · · (3416 76 71) • 4077th Quarter-· ) finement for life. Penitentiary. 

master Service Company. ) 

REVIEW by the BOA.RD OF REVIEW 
LYON, HEPBURN and J.DYSE, Judge ·Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the soldier.named above. 

2. The accused was tried upon the following Charge and Spe~ificationa 

CHA.RGEa Violation of the 92nd. Article of War. 

Specifications In that Private Henry Ashley, 4077th Quartermaster 
Service Company, did, at A.PO 932, on or about 4 July 1944, 
with malice aforethought, willfully, deliberately, fel~niously, 
unlawfully, and with premeditation kill one Private :Maceo C. 
Henderson, 4077th Quartermaster Service Company, a human 
being by shooting him with a rifle• • 

He pleaded not guilty to and was found guilty of the Charge and the Speci
fic,ation. No evidence of any previous·· conviction was introduced. - He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowa.noes due or to become due, and to be confined at hard labor for 
the term of his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, MoNeil Island, Washington, as 
the plaoe of confinement and forwarded the record of trial for action under1 .
Article cf War 6~. . , 

• 3. The evidence for the prosecution shows that the accused was in the 
military service of the United States at the time he is.alleged to have com
mitted the. offense with which he is charged (R. 5). On the evening of 4 
July 1944, about 1845 hours, there was a poker game in progress in Hut No-. 
7, which is located in the 4077th Quartermaster Service Company area, 
APO 932. There were several soldiers present including ,Sta.ff Sergeants 
Walter W. 1fa.re and Robert G. Buffington and Privates Odell Burton, Herman 
W. Jones, Sullivan W. Walker, and deceased (R. 13~16,22,23,24,30,34). At 
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aooroximately 1900 hours the accused entered the back door of the hut carry
i~i a 1903 rifle on his shoulder (R. 13,16,22,25,30,34,56)•. The accused 
at the time we.s "intoxicated" and stagcered but, in the opim.on of several 
soliiers pres~nt, he was not drunk. The varying descriptions of accused's 
actions and of his condition as to sobriety are substantially as follows: 

"As he entered the door he staggered in a sort of intoxicated wa:y
* * *" (R. 13 ). "In my opinion the accused had been drinking" (R. 15 ). 
He talked in "a normal tone". His gestures were "jerky" (:a. 16 ). "He 
was intoxicated. I would not say he was dead drunk" (R. 17). "He didn't 
seem to be necessarily drunk but he had quite a bit to drink". "Ris speech 
was kind of flat. He didn't speak clearly". "He weaves a little bit" (R.25). 
"He wasn't drunk". "He was loaded but not unconscious" (R. 26 ). "He had 
been drinking" (:a. 32). "**•I knew he had some". "**•I could smell 
liquor on his breath", but he was not "staggering" (R. 36 ). The accused 
walked past the bed where the soldiers were playing poker (R. 22). One 
of the soldiers asked accused where he was going with the rifle and he 
replied, 11 I am going to blow the lights out". Sergeant Buffington told 
accused to go to bed. Accused started toward the door, turned around and 
said, ttWho don't believe I will blow those lights out?" (R. 13 ). The 
deceased said to accused, "Why don't you put down the rifle? Don't you 
know that you are going to get yourself in a lot o·f trouble?" Immediately 
following the foregoing remark deceased got up and started toward accused 
(R. 22). · Accused said to deceased, "Don't come on me, because I will shoot 
you". Deceased continued toward accused and accused began working the bolt 
of his rifle. In working the bolt a c~rtridge fell upon the floor. De
ceased strugbled with accused over the rifle and the cartridge (R. 13,18, 
22,30,57). Durine the struggle accused picked up the cartridge and put it 
in his pocket (R. 22,25,57,63). However, there is testimony to the effect 
that deceased picked up the cartridge (R. 13,18,89). During the struggle 
the sun helmets that accused o...~d deceased were wearing felf to the floor. 
The difference in the two hats was that one was slightly dirtier than the 
other and accused wore his with the strap under the chin. Decea~ed took 
the rifle away from the acc~sed and returned to the bed. Deceased, in the 
exchange of hats after the struggle put accused's hat on his head. Accused 
looked at d_eceased's hat that he had obtained in the exchange, then went 
over to deceased and asked for his own hat which deceased gave him (R. 13, 
16,19,30,32,57,88,89). At this point Sergeant Ware left the hut (R. 13). 
The accused asked deceased several times to give him his rifle which de
ceased refused to do, saying to accused, "no, I a.111 not going to give you 
your rifle because this rifle is going to get you in a whole lot of trouble". 
At the suggestion of the other soldiers present, deceased took the bolt 
from the rifle and returned the rifle to accused. Accused then demanded 
the bolt, saying, "Henderson, give me my bolt". He continued his demand 
for the bolt but deceased refused to return it. Accused then said words 
to the effect, "that he could find another gun or there were other guns 
• • *", "You will give it to me because I am going back to get another one 11 • 
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Acoused then left the hut (R. 13,22,23,31,57,63,90). Sergeant Ware, who 
left during the disoussion over the hats, returned after a lapse of 15 
minutes and the poker game was still going on. About 15 minutes after 
Sergeant Ware returned, accuaed appeared at the front door of Hut No. 7 
with a rifle. He opened the front door and pointed the rifle into the 
hut, "waving it in a sort of wild manner" {R. 13,14). Whether it was the 
same rifle that aocused formerly had is not revealed. Accused demanded his 
bolt saying, "Henderson, give me my bolt" (R. 34). Deceased was sitting at 
the poker ga.me with his back to the door (R. 19). Deceased refused to give 
accused the bolt and accused backed up. Deceased then got up and walked 
over toward the door and threw the bolt out the door (R. 24,27,34,58). 
The accused was "holding the rifle as you would a ma.chine gun" (R. 23 ). As 
deceased approached the accused, accused "told Private Henderson don't come 
on him". Deceased replied, "You are not going to shoot me" (R. 14). De
ceased said he was not afraid of the accused and was going.to take the 
rifle from him (R. 58). At this point Sergeants Buffington and Ware and 
Private Burton left the hut by the rear door {R. 24). Deceased went out 
ol ths r:o~t door end accused continued to back up, walking back.ward toward 
the mass hall (R. 58,59). Deceased v.ras not armed (R. 57,58,65). At this 
point, Private Lucas approached Hut No. 7 and saw the accused (R. 29}. He 
saw that accused had a rifle in his hand and spoke to him. Accused replied 
by saying, "Is that you, Lucas?". Private Walker was at the front door 
(R. 28 ). Private Lucas and Private Wa.lker then entered the front door of 
the hut e.ndwent right on through, coming out the back door, as they anti
oipated trouble. Lucas turned right and started up the path to Hut No. 6 
(Pros. Ex. 1). Yfalker turned left (R. 28,58). Upon arriving at Hut No. 6, 
Lucas heard a shot fired (R. al}. Walker stopped at a point to the rear of 
Hut No. 7 (R. 59, Pros. Ex. 1). It was a bright moonlight night a.nd the 
visibility was good (R. 59,60,70). Private Walker wit~essed the following 
from the point at which he had stopped in the rear of Hut No. 7a Deceased 
was near the concrete block (R. 59, Pros. Ex:. 1). Accused was walking back
ward going in a southwesterly direction toward a group of trees (Pros. Ex.l). 
He was holding his rifle "straight out from his body", and was facing de
ceased who was advancing upon him as he backed away. Accused said to de
ceased, "Don't come on me". Deceased continued walking toward accused 
(R. 59,60)•. Deceased was una·rmed (R. 58,65). Yihen deceased reached the 
"concrete block" accused "opened fire". Accused was at this point by the . 
group of trees (Pros. Ex. 1) some 50 or 60 feet from deceased. Accused and 
deceased were facing each other when the shot was fired (R. 59,60). Im
mediately prior to firing the shot accused said, "Don't come on me, be-
cause if you do, I am going to shoot you" (R. 59). One shot was fired by 
the accused. Deceased "spinned 11 around twice to his left, fell to the 
ground and started calling for help. Walker started over to deceased after 
he fell and accused said to Walker, "Who is there ?11 

, to which Walker replied, 
11Kingfish". The accused then laid his rifle by the tree (R. 60, Pros. Ex.l)•. 
Accused went to where deceased was lying on the ground and kneeling down 
on his right knee "over" deceased said, "You see, you made me do it. I told 
you not to come on me" (R. 60). Accused then started off in a northeasterly 
direotion toward the road shown at the foot of drawing (R. 60, Pros. Ex.l). 

https://going.to


(.354) 

Several witnesses saw accused in the area immediately after the shooting 
(R. 26). In leaving the scene of the shooting, accused said, "I'he son of 
a bitch. I told him to go back" (R. 40,42 ). There is also testimony to 
the effect that accused l~aned down by deceased after the shooting e.nd 
called him by name, "Arkansas" (R. 40), and also that accused said, 11 I 
am sorry for what I done" (R. 35 ). Immediately after the shooting and 
while deceased was lying on the spot wnere he fell he made the following 
statements& "These people won't do anything for me. God Damn it, I am 
dyill.i;" (R. 31,33,35). "Henry Ashley done shot me. He done killed me. 
l.1y wife and mother ain't got nothing to worry about me" (R. 39,;43,51). 
Deceased was taken to Base.Hospital Number 2 in an ambulance (R. 55,78). 
~ the way to the hospital Henderson said to Sergeant Rayborn, "Sergeant 
:Rayborn, I am dying" (R. 55). 

At 2002 hours, 4 ·July 1944, deceased was brought to Base Hospital 
Number 2. Lieutenant Con:rnander John H. Crandon, Medical Corps, United 
States Naval Reserve, ward medical officer, examined him and found him 
to be in a dying condition, unconscious, frothing at the mouth, pulse 
cold-and restless, having-a through and through bullet wound of the right 
forearm and abdomen, going through the left back. He died at 2020 hours, 
4 July 1944. Cause of death in the opinion of the physicia.n wa.s hemor
rhage and shock as a result of the bullet wound (R. 6,7). Commander N. 
H. Lufkin, i,_edical Corps, United States Naval Reserve, performed an au
topsy upon the body of the deceased on 5 July 1944. His findings were 
that there were bullet v.cunds of the abdomen and the right forearm. There 
was a rupture of the liver end left.kicney. There were multiple wounds in
volving the stomach and intestines and there were hemorrhage and shook, 
presumably as a result of a gunshot wound (R. 8). The wound was one that 
wa.s entirely consistent with the high velocity bullet of thirty caliber 
(R. 9). The course of the bullet was on an angle in rel~tion to an erect 
position of the victim. In order for a bullet to take the course it did, 
the victim would have had to be leaning forward (R. 10). 

4. For the defense. Commander Emory Ewin& Walter, hledical Corps, 
United States Navy, testified that he examined the accused. 

"The nature of the examination was a complete neuropsychiatric 
interview and mental examination, including, also, general physical 

.,and neurological examination and laboratory procedures. J.v con-
. clusion as a result of the complete examination was that the accused 

evidences a high grade mental defect, classed as 'moron~ with a 
mental age of approximately eleven years and that by historical 
evidence, he previously had a syphilitic infection for which he 
has received apparently adequate treatment and now shows no physical 
or sereological evidence of active infection. F'urther, that on 
physical examination, he shows some evidence of early hypertensive 
cardio-vascular venal disease." (R.73) 
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On cross-examination he testified that accused ~ow-s right from wrong and 
can adhere to the right; that he is not insane, and that he has the mental 
capacity and·judgment to know the purpose and dangers of a lethal weapon 
(R. 73 ). 

First Lieutenant Paul B. Williams, 133rd Military Police Platoon, tes
tified that he saw accused at 2115 hours, 4 July 1944, and in his opinion 
accused was "out on his feet". He was unsteady and his speech was slurred. 
In the opinion of the witness accused was drunk (R. 74,75). 

Captain Robert E. Carey, acqused's Company Commander, testified that 
he saw accused at about 2330 hours, 4 July 1944. Accused spoke incoherently, 
his eyes were glassy and he was reeling slightly. In his opinion accused 
was drunk. Basing his opinion on the fact that no one had mentioned to 
him that accused was deceitful he would say that accused's reputation for 
truth and veracity was good. Accused had been recently awarded the good 
conduct medal and was well thought of by the men in the company. Private 
Sullivan Walker, witness for the prosecution, does not have a ·good reputa
tion for truth and veracity. 

Second Lieutenant Robert Bruns, 4077th Quartermaster Service Company, 
testified that he saw accused at 2130 hours, 4 July 1944, and at that time, 
in his opinion, accused was drunk. He was staggering, reeling, and inco
herent as far as his reactions were concerned (R. 78). 

Private John Robertson, 4077th Quartermaster Service Company, testi
fied that he and the accused left the company area just after noon on 4 
July 1944 and went to town. They went to a wine shop. The accused was 
drunk when he left him at 1600 hours (R. 79). ~ 

Corporal Rudolph Sheller, 33rd 1filitary Police Platoon, testified that 
he saw accused at 2130 hours, 4 July 1944, and that he was "kind of stagger
ing", his speech was "kind of slurred 11 

, "He motioned with his hands when 
he talked" and his gestures were "just a little exaggerated". In his opinion 
accused was drunk (R. 80). · 

First Lieutenant Hyman Stein, 4077th Quartermaster Service Company, 
testified that accused has a. reputation of being a. peaceful and non
aggressive soldier. His reputation for truth and veracity is good. Private 
Sullivan Walker's reputation for truth and veracity is "Poor". He saw 
accused at approximately 2130 hours, 4 July 1944. Accused staggered slightly, 
talked incoherently and in his opinion accused was drunk. Accused spoke 
irrationally of someone doing the shooting while he was backing away from 
deceased.· Private Walker made some inconsistent statements to him about 
the shooting (R. 81,82,83). 

Technician Fifth Grade Charles J. Nicolosi, Headq~rters Service Company, 
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testified that when he took down a statement from Private Sullivan Walker 
prior to trial in regard to the shooting. Walker diq not say that aocused 
said. "I am sorry I did it", but merely said. "I'm sorry" (R. 85,86). 

First Lieutenant Charles W. Kurie, Ordnance Officer. Service Command, 
testified that whether one can see the flash of a thirty caliber cartridge• 
fired from a thirty caliber rifle on a moonlight night would depend on the 
background. One can see the flash in the day time (R. 92,93). 

Accused, after having been advised of his rights as a witness. elected 
to make an unsworn statement which was in substance as follows I He was 
born in Pensacola. Florida, and is 36 years of age. At the aEe of 17 he 
left school while in the 7th grade. His mother is living but his father 
is dead. He worked as bootblack. cement finisher. and porter in civilian 
life. He is married. He did not kill Private Ma.ceo C. Henderson •on 4 
July 1944 (R. 86.87.88.89). • 

5. Demonstration at scene of,shooting. At the request of the defense, 
the court re~ssed to the scene of the shooting and a demonstration was held 
to show the relative positions of the accused. the deceased, and certain 
witnesses at the time of the shooting and immediately thereafter (R. 84.85). 

6. That the deceased. Private Ml.ceo C. Henderson. came to his death 
on 4 July 1944 as a result of a gunshot wound from a rifle in the hands 
of the accused is so clearly estab~ished by the evidence as to render un
necessary any discussion upon this question. The shooting occurred after 
a struggle between accused and deceased in which deceased was trying to 
take the rifle from the accused. presumably to keep the accused from getting 
into trouble. After removing the bolt from the rifle the deceased returned 
the rifle to accused. Accused then left the building saying that he would 
find another gun. About 30 minutes later accused returned_ to the building, 
opened the door, pointed the rifle into the building, 11waving it in a sort 
of wild manner". and again demanded that accused return his bolt. Deceased 
then threw the bolt out the doer. Accused was "holding the rifle as you 
would a machine gun" (R. 23 ). The deceased was unarmed but approached 
accused saying that he was not afraid, and that he was going to take the 
rifle from accused. Ace.used was walking backward holding his rifle "straight 
out from his body" and was facing deceased who was advancing. Accused said 
to deceased. "Do not comG on me". Deceased continued to advance. When 
deceased reached the concrete block about 50 to 60 feet away from accused, 
accused "opened fire" (R. 59,60). After the shooting accused was heard to 
say to deceased, 11 You see, you made me do it. I told you not to come on 
me 11 (R. 60), and as accused was leaving the scene of the shooting several 
witnesses heard him say. ".The son of a bitch. I told him to go back". 
Thus it clearly appears that the accused shot and killed the deceased 
without any legal provocation or justification. A homicide under such cir
cumstances is murder in violation of Article of ITa.r 92, unless a.t the time 
of the shooting the accused was so drunk as to have been incapable of en
tertaining a specific intent, thus reducing the crime to manslaughter in 
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violation of Article of War 93. There appears to have been no motive for 
accused's extreme conduct. Aocording to the evidenoe·he and deceased were 
on friendly terms. Obviously, the accused had been drinking. His coildi• 
tio~ as to sobriety is described by the witnesses as follows a "As he 
entered the door he staggered in a sort of intoxicated way• (R. 13). •rn 
my opinion the accused had been drinking" (R. 15). "He was intoxicated. 
I would not say he was dead drunk" (R. 17). "He didn't seem to be neces
sarily drunk, but he had quite a bit to drink". "He was loaded but not 
unconscious" (R. 26). "He wasn't drunk" (R. 26). The degree of accused's 
intoxication was a question of fact to be deterrr~ned by the court. There 
is a general role of law that drunkenness is not an excuse for crime com
mitted while in that condition. As stated in paragraph 126, Manual for 
Courts-Martial 1928 a 

"• • • it /!runkennesiJ may be considered as affecting . 
mental capacity to entertain a specific intent, where such. 
intent is a necessary element of the offense". 

In the instant case the court upon all the evidence was fully warranted in 
rejecting the theory that accused at the time. of the homicide was so drunk: 
as to have ·been incapable of entertaining a specific intent (CM 234$38, 
Blizzard, 21 B.R. 183; CM 238470, Ledbetter, 24 B.R. 257) •. 

\ There is substantial evidence that accused knew what he was going. For 
example, he and deceased were wearing sun helmets. ·In their struggle for
the rifle a short while before the shooting their hats dropped to the floor. 
Deceas€d picked up accused's hat and placed it on his head. Accused de
tected the error and called it to the attention of the deceased. He kn6~ 
that deceased had taken the bolt from his rifle. In his determination to 
regain the bolt he returned to Hut !To. 7 after a lapse of 30 minutes and 
again demanded the rifle bolt. He was not only aware of the purpose of 
his return but remembered that deceased was the soldier who had offended him. 
He was capable of walking backward several feet while keeping deceased covered 
with his rifle. He was able to shoot with such aocuracy as on a moonlight 
night to hit his victim in a vital place at a distance of 50 to 60 feet 
awq. Re was conscious of what he had done, as shown by his remark - "The 
son of a bitoh. I told him not to come on me". and further by his state-
ment immediately after the shooting - "I am sorry I done it" (R. 35). 

Viewing.the record of trial in the light of all the evidence, direct 
and circumstantia.1. the Board of Review is of the opinion that the court 
was fully justified in finding accused guilty of murder in violation of 
Article of 'lfar 92. This conclusion is supported by a chain of events and 
circumst~ces involving every element of murder. 

7~ The charge sheet shows that the accused is· 36 years of age, and 
that he was inducted into the military service of the United States 9 
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.April 1942 at F'ort ?.bClellan, Alabama. 

8. The oourt was legally constituted and had jurisdiction over the ac
oused and the offense. No errors injuriously e.ffecti~g the substantial 
rights of the aoous ed were oommi tted during the trial. In the opinion of 
the Board ot Review the record of trial is legally sufficient to support 
the finding of guilty and the sentence. A sentence either of death or 
imprisonment for life is rr.a.ndatory: upon conviction of murder in violation 
of Artiole ot ifar 92. Confinement in a penitentiary is authorized by 
Article of War 42 for the offense of murder, recocnized as a.n offense of 
a civil nature and so punishable by penitentiary confinement by seotions 
273 aDd 275 of the Criminal Code of the United States (18 u.s.c. 452,454). 

, Judge Advooate. 
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Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 263918 

9 OCT 1944 
UNITED STATES AGF REPLACEMENT DEPOT NO 1 ~ 

v. ) Trial by G.C.M., convened at 

l Fort George G. Meade, Maryland,
Second Lieutenant HARRY D. 12 September 1944. Dismissal. 
STANLEY (0-129.3877), 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, ~LNDiER and GAMBRELL, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specif'i
cations: 

CHARGE: Violation of the 58th Article of War. 

Specif'icationi In that Second Lieutenant Harry D. Stanley, 
Company D, 9th Replacement Battalion, .3rd Replacement 
Regiment (Inf), J.:rrq Ground Forces Replacement Depot No. 
1, did, at Fort George G. Meade, Maryland, on or about 
1200, 20 August 1944 desert the eervice of the United 
States by absenting himselt without proper leave !roll 
his organization with intent to shirk important service, 
to wit: transfer to a port of embarkation tor overseas 
shipment, and did remain absent in desertion until he sur
rendered himself at Fort George G. Meade, Maryland, on or 
about 05.30, 22 .lugu,st 1944. 

ADDITIONAL CHARGE Ia Violation 
; 

of 69th Article of War. 

Specification: In that 2nd Lieutenant Harry D. Stanley-,***, 
having been·d~ placed in arrest at Coap&n1 D, 9th Bat
talion, .3rd Replacement Regiment, .lGFRD ifl, Fort George 
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G. Meade, lf.aryland, on or about 22 August, 1944, did 
at Company D, 9th Battalion, 3rd Replacement Regiment, 
AGFRD #1, Fort George G. Meade, .Maryland, on or about 
25 August, 1944, break his said arrest before he was 
set at liberty by proper authority. 

ADDITIONAL CHARGE II: Violation of 61st Article of War. 

Specification: In that 2nd Lieutenant Harry D. Stanley, * * * 
did without proper leave, absent himilelf from his organ
ization at Company D, 9th Battalion, 3rd Replacement 
Regiment, AGFRD #l, Fort George G. :Meade, Maryland, from 
about 25 August 1944 to about 29 August 1944. 

He pleaded not guilty to each of the Charges and Specifications and was 
found not guilty of the Charge and its Specification, but guilty by 
exceptions and substitutions of absenting himself without leave when he 
knew he was about to ·be transferred to a port of embarkation which trans
fer he thereby· avoided, in violation of the 96th Article of War, and guilty 
of all other Charges and Specifications. Evidence of one prior conviction 
was introduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record of trial for 
action under.Article of War 48. 

3 •. Evidence for the prosecution was substantially as follows: 

On 18 August 1944 accused, who was stationed at Fort George G. 
Meade, L"iaryland, requested a VOOO from his commandin~ officer, Captain 
Harold I. Feinberg, to visit Washington, D. ·c. (R. 6). -Accused was ad• 
vised that orders for his shipment overseas were expected momentarily 
but.that a 4B hour pass would. be granted with the restriction that the 
accused was to call conipa.ny headquarters by phone during the morning and 
afternoon of the 19th and again during the morning of the 20th (R. 7-13). 
The accused was advised that there was an urgent need for officers for 
overseas shiµnent (R. 7). The company Usign-out book11 records the departure 
of accused at 11:55 o'clock, 18 August 1944, with his Washington address 
given as The Ambassador Hotel (R. · 12, 14). During the morning of 19 August 
1944 the accused called his company headquarters, as he had been instructed 
to do. He was then advised that his orders had been received and that he 
should remain in his hotel; that he would be called by phone- before noon 
of that day (R. 15-16). Accused was ordered to depart .for a port of 
embarkation by orders dated.18 August 1944 (Pros. Ex. A). Later, during 
the morning of 19 August 1944, the accused was called by Captain Feinberg 
at the Ambassador Hotel, but he could not be located. Captain Feinberg 
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was advised th~: accused had signed out. An effort made during the after
noon of 19 August 1944 to locate the accused at all the hotels in ifashington 
was unavailing. A similar effort was made on 20 Aueust 1944, to no avail. 
The accused was not present with his company on 21 August 1944. The ship
ment, of which accused was a member, departed on 21 August 1944 (R. 8; 
Pros.: Ex. A). . . . . . 

At 0800, 22 August 1944, the company commander was informed the 
·accused had returned to his station (R. 9). The accused was then taken 
before the regimental executive officer who, in the temporary absence of 
the regimental commander, placed him in arrest'in quarters. The regimental 
commander confirmed this action upon his return (R. 10, 17). 

On 25 August 1944, the accused breached his arrest and absented 
himself without authority, being subsequently apprehended in Washington,
D. C., 29 August 1944 (R. 9-11; Pros. Ex. D). 

The accused elected to give a sworn statement to the investigating 
officer. In this he stated that he had been granted a 48 hour VOOO with 
the understanding that he would call his company headquarters during the 
morning of 19 August 1944 to ascertain if he were on shipment; that he 
duly called and was advised he was on orders, but that another call would 
be made informing him more in detail. He understood he was to leave for 
a port of embarkation for overseas shipment but did not !mow when his ship
ment was to leave. He left Washington with his fiancee for his home in 
Hopewell, Virginia, 19 August 1944, intending to return to Washington that 
afternoon. He later changed his plans when he ascertained his fiancee could 
made train connections at Petersburg, Virginia, for.her return trip to 
Chicago, Illinois. He returned to Washington on the afternoon of 20 August 
1944 and had a few drinks in Washington which delayed his return to his 
post until 0530, 22 August 1944 (Pros. Ex. E). 

4. For the defense. 

The accused, having had his rights as a witness explained, 
elected to.testify under oath. He stated that though he had learned 
from his telephone conversatiQn that he was on orders, he did not believe 
the shipment would leave until the middle of the ensuing week. He there
upon departed-from Washington with his fiancee for Hopewell, Virginia, 

· and returned to Ylashington at approximately 16JO the follo:;Ying day (R. 21), 
Fully realizing he was oh orders and that his VOOO had expired at noon, 
he nevertheless remained in Washington drinking, and did not return to 
the depot until 0530, 22 August 1944. He had no intention of missing the . 
shipment (R. 21, 22, ;aJ), and expressed a desire to again serve overseas 
(R. 22, 24). lie offered no explanation of his breach of arrest followed 
by an unauthorized absence from 25 August to 29 August 1944. 
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By stipulation it was agreed that if' First Lieutenant Ernest 
W. Lee were present ·and sworn he would testify that he was with the 
accused in Washington on 21 August 1944, and that on several occasions 
the accused expressed a desire to return overseas (R. 24). 

5. Competent evidence discloses that on 18 August 1944 the ac
cused was granted a VOOO for forty-eight hours to visit Washington, D. C.J 
that, having knowledge he had been ordered overseas, he failed to return 
to his post within the forty-eight hours and did not return until approxi
mately two days after the expiration of his leave; that the shipment, of 
which the accused was.a member, departed prior to his return; that the 
accused was duly placed in arrest of quarters upon his return to station, 
but broke arrest 25 August 1944 and absented himself without authority 
from that date until he was apprehended four days later in Washington, 
D. c. None of these facts was denied by the accused in his own testimony. 

The violations of Article of War (;fJ and Article of War 61 alleged 
in the Specifications of Additional Charge I and Additional Charge II, 
respectively, are clearly established and require no discussion. 

The Specification of the original Charge was laid under Article 
of War 58. The court found the accused not guilty of a violation of Article 
of War 58, but guilty of the Specification, with exceptions and substitutions, 
in violation of Article of War 96. Giving effect to the exceptions and 
substitutions made by the court, the Specification reads as follows: 

Specification: In that Second Lieutenant Harry D. Stanley, 
Company D, 9th Replacement Battalion, .3rd Replacement Regiment 
(Inf'), Army Ground Forces Replacement Depot No. 1, then well 
knowing that he had been included on orders.for transfer to a 
port of embarkation for shipment overseas, did, on or about 1200, 
20th August, 1944, absent himself without leave from his station, 
and did remain absent until about 05.30, 22 August, 1944, which 
absence caused his name to be deleted from said shipment. 

The court was without authority to substitute the phrases "then well know
ing that he had been included on orders for transfer to a port of embarkation 
for shipment overseas" and "which absence caused his name to be deleted from 
said shipment" because they state facts which were not embraced within the 
allegations of the original Specification. Deleting these illegal substi
tutions, the remainder of the modified Specification is not sufficient to 
state the offense of aggravated AWOL in violation of Article of War 96, but 
is sufficient to state the lesser.included offense or AWOL in violation or 
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Article of Tiar 61. Accordingly, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the finding 
of guilty of aggravated AWOL in violation of Article of War 96, but 
legally sufficient to support the lesser included offense of A710L in 
violation of Article of War 61. 

6. War Department records show that accused is z:) years of age. 
iie finished three and one half years in Hopewell, Virginia, high school. 
From 16 June 1936 to 16 September 1942 he served in the Army as an enlisted 
man. On 17 September 1942 he was appointed second lieutenant, Infantry, 
in the Army of the United States. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substar.tial 
rights ot the accused were committed during the trial. In the opinion of 
the Board or Review the record 9f trial is legally sufficient to support 
only- so much of the findings of guilty of the Charge and its Specification 
as involves findings of guilty of absepce without leave, for the period 
alleged, in violation of Article of Uar 61, legally sufficient to support 

· the findings of guilty of all other Charges and Specifications, legally 
sufficient to s~pport the sentence, and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 

· either Article of War 61 or Article of \iar 69. 

~u .,.,e lt• % Judge Advocate. 

_____________, Judge Advocate. 
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SPJGH 
CM 263918 1st Ind. 

Uar Department, J.A.G.O., 13 OCT 19" - To the Secretary of :·:ar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the ioard of Review in the case of 
Second Lieutenant Harry D. Stanley (0-1293877), InfantrJ. 

2. I concur in.the opinion of the noard of :l..eview that the record 
of trial is legally sufficient to support only so much of the findings of 
guilty of the Charge and its Specification as involves findings of guilty 
of absence without leave, for two day~, in violation of Article of v;ar 61, 
ler,ally sufficient to support the findings of viilty of all other Char~es 
and Specifications, legally sufficient to support the sentence and to war
rant confirmation of the sentence. I recommend that-the sentence be con
firmed and c_arried into execution. 

J. Inclosed are a draft of a letter for your siznature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

q '- ., 

3 Incls Myron C. Cramer, 
Incl l - Record of trial. J.iajor General, . 
Incl 2 - Dft ltr for The Judge Advocate General. 

sig st,1. 
Incl 3 - Form or action. 

{Findings disapprond 1n part 1n accordance with recommendation o! 
The Judge Advocate General. Sentence con!'imed. o.c.v.o. 665., 
1.6 Dec 1944) 
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'i\'AR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(365)SPJGK 
CM 264077 

19 SEP 1944 

UNITED S-TATES ) ARMY AIR FORCES 
EASTERN FLYING TRAINING COMMAND 

v. ~ 
) Trial by G.C.M., convened at 

Second Lieutenant HERBERT ) Le.redo A:ney Air Field, Le.redo, 
M. PATTERSON. (0-680936), ) Texas, 29 August 1944. Dis
Air Corps. ) missal. 

OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the oase of the officer named above has been 
examined by the Boa.rd of Review and the Board submits this, its opinion., to 
The Ju.dge Advocate General. 

2. The accused was tried upon the following Charges and Specifications& 

CHARGE I& Violation of the 95th Article of War. 

Specification la In that Second Lieutenant Herbert M. Patterson, 
Air Corps, 2126th Army Air Force Base Unit, Section B, Laredo 
Arnw Air Field, La.redo, Texas, did, on or about 5 August 1944, 
fraternize socially with Private George E•. Fagan, Jr., and 
Private First Class "Wilbur J. Hinds., enlisted men., in a public 
place., to wita the Community House and ,the "Crose S" Hotel, 
in Crystal City, Texas. 

Specification 2& In that Second Lieutenant Herbert M. Patterson., 
•••did, on or about 8 August 1944, fraternize socially with 
Private· Geo~ge E. Fagan, Jr., and Private Bernice H. Stubbs, 
enlisted men, in a public place., to wit& ·the Club Cafe and 
Officer's Country Club, in Laredo, Texas. 

CHARGE Ila Violation of the 6lst.Article of War. 

Specification& In that Second Lieutenant Herbert M. Patterson., 
• * *, did, without proper leave, absent himself from his sta

. • tion at Laredo A:ney Air Field, Laredo, Texas, from about 5 
August 1944 to about 6 August 1944. 

CHARGE Illa Violation of the 96th Article of War; 

Specification 1 a In that Second Lieutenant Herbert M. Patterson, 
*•••did, at Laredo Arnw .Air Field, La.redo, Texas, on or a.bout 
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2 August 1944, while driving an automobile, wrongfully fail 
to stop the said vehicle and make his identity known after col
liding with another vehicle. 

Specification 2 a In that Second Lieutenant Herbert M. Patterson, 
• •·*,having been restricted to the limits of his post, did, 
at La.redo Army Air Field, Laredo, Texas, on or a.bout 5 August 
1944, break said restriction by going to Crystal City, Texas. 

Speoifica.tion 3 a In that Second Lieutenant Herbert M. Patterson, 
••*,having been restricted to the limits of his post, did, 
at La.redo Army Air Field, La.redo, Texas, on or a.bout 8 August 
1944, break said restriction by going to the city or La.redo, 
Texas. 

He pleaded guilty to all or the Charges and the Specifications except Charge I 
to which he pleaded not guilty of a violation of Article of ¥far 95, but guilty 
of a. violation of Article of War 96. He was found guilty of a.11 of the Charges 
and Specifications. Evidence was introduced of a previous conviction by a 
general court-martial of violating flying regulations by flying a.'plane oloser 
than 500 feet to another plane in violation of the 96th Article of Wa.r, for 
which he was sentenced to be restricted to the limits of his post and to for
feit ~75 of his pa:y per month for three months. In the instant case ha was 
sentenced to be dismissed the service and to forfeit all pay and allowances 
due or to becane due. The reviewing authority approved the sentence but re
mitted the forfeitures and forwarded the record of trial for action under the 
provisions of Article of War 48. 

3. The evidence for the prosecution showed that a.bout 5 A.M. of 5 August 
1944 the a.caused, a second lieutenant of the Air Corps stationed at La.redo 
Arriry Air Field, in his automobile picked up Private George E. Fagan, Jr. and 
Private First Class W. J. Hinds at the motor pool of the field and drove them 

· to Laredo, Texas (R. 7,17). There they picked up an automobile tire and a 
quart of rum and then drove to Crystal City, Texas (R. 7,8,17). Fagan regis
tered for a room in the only hotel in that tovm and the three ocoupied that 
room, the two enlisted men sleeping in one of the double beds and the accused 
in the other. That evening the three attended a dance given at the Community 
House of the town. While at the dance they did not appear together. The 
follo\Ving morning they returned to the Field (R. 8,9,13,15,18,20). 

About 3a30 A.M. of 8 August 1944 the accused in his automobile picked 
up Private Fagan again and drove to ~he Club Cafe, a public restaurant located 
in La.redo, Texas (R. 10). There they were joined by two other enlisted men, 
Privates Bernice H. Stubbs and Charles W. Skelton, and by two girls who '!wan
dered in11 (R. 11,23 ). It was decided that they would go for a swim in the · 
swimming.pool at the Officers•·country Club (R. 11,23,28). outside of the 
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Club Cafe the accused was heard to shout to the others to meet him at the 
Officers' Country Club (R. 34). The accused drove the two girls and one 
of the enlist~d men, Private Stubbs, to the Officers' Country Club, where 
the accused. Fagan and one of the girls went in ewim:oing in the pool using 
ba.thing suits provided by Fagan (R. 12.24,28). It was early morning and 
still dark. No one else was present (R. 14,24,26). 

There was admitted in evidence without objection a copy of the 
General Court-Martial Order No. 234, Headquarters, Army Air Forces Ee.stern 
Flying Training Cmnmand, Maxwell .Fleld, Alabama, 0:,ated 10 June 1944 showing 
that the accused. stationed at Laredo Army Air field, had been sentenced 
to be restricted to the limits of his post for a period of three months. 
The sentence was adjudged 25 May 1944 (Pros. Ex. 1). Captain John D. 
Iawler testified that as Post Adjutant at Laredo Army .Air Field no per
mission to breach this restriction had been brought to his attention (R.30). 

On the morning of 2 August 1944 Staff Sergeant Adrian L. Thebeau 
while on duty as sergeant of the guard saw an automobile similar to ao-. · 
cused's go by the guardhouse. The location was well lighted and he iden
tified the car as that of accused. In about 10 or 15 seconds witness heard 
a crash. but the passing ce.r "kept on going11 

• Witness immediately proceeded 
to the place of the crash and there toi.md Private Austin's car sitting in 
front·of the barracks of Section A, a.bout three blocks from the guardhouse, 
with a bent left fender. Private Austin stated that when he parked his oar 
it was not damaged in. any way, but on examination the next morning he noticed 
that the front and rear fenders and the lower pa.rt.of the door had been 
damaged (R. 30-33 ). On the following d~ accused told the owner of the oar 
that he "supposed" that he was the one who had struck the oar and offered 
.to pay and did pay for the damage (R. 33). The accused also told an officer 
investigating the collision that he had had some sort of a crash in that 
vicinity at that time but that he did not know that he had struck an auto
mobile, nevertheless he would pay for the damage (R. 34). 

5. It was clearly established by the evidence introduced by the prose
cution and admitted by the plea of guilty of the accused that (1) he did on 
the dates and at the places averred in the specifications of Charge I 
fraternize socially with enlisted personnel by driving them to a distant 
town where they attended a. dance together and spent the night in the srune 
room of the local hotel, a.nd driving them to a publio restaurant, where he 
became one of a. group that sat around a. table drinking and conversing with 
women. and then leading the group to the swimming pool of the Officers• Country 
Club and making use of the pool; (2) that he had no authority to leave his 
post v,hen he drove to Crystal City and remained e,;a.y for over 24 hours as 
averred in the specification of Charge II; (3) that at the times he left his 
post at La.redo Army Air Field on the occasions described he was restricted to 
the limits of that post by a court-martial order and therefore breached that 
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restriction on both ocoe.sionsJ (4) and that on the early morning of 2 August 
1944 while driving his automobile he struck a parked automobile causing damage 
thereto and then drove off without stopping and making his identity known. 

It follows f'rom the above resUlll.8 that the findings ot guilty of 
each and every specification were amply supported by the evidence. The 
conclusion of law that the acts or oenduot of the accused constituted a 
violation of the respective Articles of War named in the charges requires 
discusrlon. 

The accused pleaded guilty to all charges and specifications ex
cept as to Charge I to which he pleaded not guilty ofa violation of Article 
of War 95, but guilty of ·a violation of Article of War 96. In other "!'Ords 
he admits the misconduct described in the specification but contends that 
such misconduct constitutes a violation of Article of War 96 rather than 
Article of War 95. In this the Board is constrained to agree with the ac
cused. Social fraternization between officers and enlisted personnel is 
prohibited by military custom and not by a.IJY specific provision.of the 
Articles of War. The be.sis of the custom is military disoiplfne. It is 
not a question of social equality. The conduct prohibited by and contemplated 
in the 95th Article of War is -

"•*•action or behavior in an unofficial or private capacity 
which, in dishonoring or disgracing the individual perso~ally aa 
a gentleman, seriously compromises his position as an officer and 
exhibits him as morally unworthy to remain a member of the honor
able profession of e.rms. (Winthrop.)" (M.C.M., 1928, pa.r. 151, 
P• 186.) 

The conduct of accused in the instant case was not of such a char
acter as to disgrace or dishonor him within the meaning of the 95th Article 
of War. The finding of guilty of a violation o·r the 95th Article of War 
cannot be sustained. 

The conclusion that the accused's absence without leave violated 
the 61st Article of War &a found in Charge II and that his breach of restric
tion, which is in rea.li ty a failure to obey an order, is a violation of the 
96th ·Article of r1ar requires no comment. 

/
The offense described in Specification 1 of Charge III of ·wrong

fully failing to stop and make known his identity after colliding with 
another motor vehicle he.s been held to be a violation of the 96th Article 
of )'{ar in.CM 221686, ~ (13 B.R. 228)& 

"Al though the offense of leaving the scene of an automobile 
accident without attempting to locate the owner or to report the 
accident to proper authority is not specifie&lly defined in the 
Manual for Courts-hlartial, the 96th Article of War designa.tea 
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a.a a military offense, 'all disorders and negleots to the prejudioe 
of good order and military disoipline, all oonduct of a nature to 
bring disoredit upon the military service•. It seems quite clear 
that the conduct of an officer in leaving the scene of an aooident 
in which his automobile has just damaged the automobile of another 
without attempting to locate the owner of the other car, or to 
report the a.ooident to proper authority, would be a negleot to the 
•• • • Prejudioe of good order • • •• and '• • • conduct of a. nature 
to bring discredit upon the mili ta.ry service'." 

6. War Department records show the accused to be 28 years of age, having 
been born in Fort Vforth, Texas, on 14 Deoember 1916. He is divorced. He 
attended high school for three years but did not graduate• .AB an enlisted 
man he served in the National Guard of Texas from l April 1934 to 17 June 
1942. On 17 September 1942 he beoalllS an aviation cadet and upon completion 
of his training as a fighter pilot on 24 May 1943 he was commissioned Second 
Lieutenant, Air Corps. 

7. The court was legally constituted and had jurisdiction over the 
aocused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were collllllitted during the trial. In the opinion of 
the Boa.rd of Review the record of trial is legally sufficient to support 
only so much of the finding of guilty of Charge I and the speoifica.tiona 
thereunder as involves a finding of guilty thereof in violation of Article 
of War 96, legally sufficient to support the findings of guilty of the 
remaining charges and specifications and legally sufficient to support the 
sentence and to warrant confirmation of the sentence. Dismissal is au
thorized upon conviction of a violation of Artiole of War 61 or 96. 
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list Ind•. 

War Department, J. J..G.O. • 6_ OCT 1944 - To the Secretary- of War. 

1. Herewith transmitted for the action of the President are the 
record ot trial and the opinion of the Boa.rd ot Review in the oue ot 
Seoollli Lieutenant Herbert M. Pa.tteraon (0-680936). Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the fillliings 
of guilty of Charge I and the specifications thereUDder as involves a 
finding of guilty in violation of Article of War 96. lega.lly sufficient 
to support the findings of guilty of the remaining charges and specitica- · 
tions a.nd legally sufficient to support the.sentence and to warrant con
firmation of the sentence. The record of trial shows that aoouaed was 
found guilty by general court-martial in May 1944 of violating tlying 
regulations by which he was sentenced to forfeit ~75 per month of hi• 
pa.y ,tor three month.a and to be restricted to the 11.lli.t• of hi• po•t for 
a like period. Although the miaoonduot of a.couaed oo:q.stituted a ·aer1ou 
breach of milite.r;r discipline. in Tiew ot hh training alld akill u a 
p~lot. I recommend that the aen.tenoe be oonf'irasd but that the torteitw•• 
.be remitted. and tha.t the execution of the ••ntence, aa thua JIIOdif'ied, be 
suspended during good behavior•. 

:s. Consideration hu been given to a letter b'Olll a.couHd to Bonora.ble 
Robert P. Patteraon. trader Secretar,y of War, da.ted 12 August 19H, Which 
letter 1a a.tta.ohed to the record of trial. 

4. Inoloaed are a drafi of a letter for yov signature trU1.1aitting 
the record to the President for hi• action a.llli a fora of ExeoutiTe aotion 
designed to oarry into etteot the reoommendation hereinaboTe -.de, should 
1uoh action meet with apprOTal. 

c... . ~o-- A .. -

~ 
)vron c. Cramer, 

Major General, 
t Inola. The Judge Ac1Tooate General. 

lncl.l~Reoard of trial. 
Inol.2-Drrt~ ot ltr. 

· for aig. Seo. of War. 
Inol.S-Form ot_Ex_- ·,t.ction. 
lnol.4-Ltr. tr.: ao.ouaed, 

to ~•r Seo; ·.or- W~_.: 

(Findings· diisapprond. 1n par; '.,in ,ccordance with rec~ndation ot 
The Judge J.dTocate General. · S.entenoe confirmed bit torteituea · 
remitted and execution 1111spended. 0.C.V.0. 615, 10 NOT J.944) 
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WAR DEPART11Em 

Army Service ~orces 
In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGN 
CM 264079 2 0 OGT 1944 

UNITED STATES ARMY AIR FORCF.S 
WESTERN FLTING TRAINING COMMAND 

v. 
Trial by G.C.M., convened at 

Second Lieutenant JAMES s. ) Mather Field, Sacramento, 
BATES (0-761542), Air Corps. California, 1, 2, 3 August 1944. ~ Dismissal. 

) 

l 
OPI~lIOU of the 00.ARD OF REVIil'I 

UPSCOMB, O'CONNOR and OOLDEN, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the follO'Wing Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that 2nd Lt. James s. Bates, AC, Section 
B, ))31st AAF Base Unit, Mather Field, Sacramento, 
California, did, at Sacramento, California, on or 
about 2 July 1944, wrongfully pilot a TB-25 type airplane 
at an altitude of about 500 feet· above. the terrain, in 
violation of paragraph 16, AAF Regulations 6o-16. 

Specification 2: In that 2nd Lt. James s. Bates,-AC, 
Section B, 3031st AAF Base Unit, A:a.ther Field, 
Sacramento, California, did, at Sacramento, California, 
on or about 3 July 1944, wronefuliy pilot a TB-25 
type airplane at an altitude of about 150 feet 
above the terrain, in violation of paragraph 16, 
AAF Regulations 60-16. 
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Specification 3: In that 2nd Lt. James s. Bates, AC, 
Section B, 3031st AAF Base Unit, V.ather Field, 
Sacramento, California, did, at Sacramento, 
California, on or about 4 J1.L.l.y 1944, wrongfully 
pilot a TB-25 type airplane at an altitude of 
about 150 feet above the terrain, in violation 
of paragraph 16, AAF Regulations 60-16. 

Specification 4: (Finding of not guilty). 

He pleaded guilty to Specification l, not guilty to Specifications . 
2, 3 and 4, and guilty to the Charge. He was found guilty of Specifi
cations l, 2 and 3, not guilty of Specification 4, and guilty of the 
Charge. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence for the prosecution shows that between 8:30 and 
9: 30 p.m. on 2 July 1944 a two-engined Mitchell plane was seen flying 
low over ·a residential section in the east part of Sacramento, California, 
near "H" and 46th Streets. Its height-was estimated by a Mr. Creed H. 
Boucher, -who lived in that vicinity, as 150 feet above ground (R. 94) 
and by his wife as about three telephone poles (R. 82). At about the 
same time on the following evening a plane of the same type flew over 
the same locality just clearing the telephone wires (R. 92) and rattling 
the upstairs windows of the Boucher house (R. 82). On this occasion the 
plane \'las al.so observed by a neighbor of the Bouchers1 who estimated that 
its height was about that of three telephone poles (R. 63-64). On the 
third successive evening, 4 July 1944, at approximately the same hour, a 

-plane appeared over the neighborhood at an altitude estimated by Mr. 
Boucher to be 200 feet (R. 93-94) and bf his neighbor to be that of 
three or four telephone poles (R. 63-64). The telephone poles ex.tended 
43½ feet above ground (R. 96). 

The evidence further discloses that the accused was an in
structor at Mather Field, California, near Sacramento. On each of the 
dates in question at 2035 hours, he took off !rem Mather Field in a 
11TB 25 11 plane, on a cross-country instruction flight. The course ot 
flight in each instance passed over the east part of Sacramento. 
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Two students were with the accused on the flight of 2 July 1944, one ot 
whom stated that, a few minutes after taking off, the accused went into a 
shallow dive of .five or six hundred feet over the eastern part of Sacramento 
(R. 39), whil~ the other testified that the plane -went down to 500 feet 
(R. 115-117). Two other students accompanying the accused on .3 July 1944 
testified that the accused new the plane over Sacramento at an altitude 
of '.3(X) to 600 feet (R. 138, 199). On the night of 4 July 1944, accord-
ing to one of the officers in the plane, the accused, flying at an alti
tude of 500 to 550 feet over Sacramento dipped his plane soma one to two 
hundred feet as it passed over a house with a green roof (R. 18-21). 

The court took judicial notice of Paragraph 16, A.AF Regulation 
60-16, the pertinent provisions of which are: 

"l• Ex:cept during take-cii'f and landing, aircraft will 
not be operated below the following minimum: 

(a) 1000 feet above any building, house, boat, 
vehicle.or other obstruction." 

4. The accused having been apprised of his rights as a witness elected 
to remain silent. 

The evidence for the defense consisted chiefly of the testimony 
of three other residents in the neighborhood of nfftt and 46th Streets, who 
had observed the aircraft on the evenings of 2, 3 and 4 July 1944. Each 
severally estimated the altitude as from 600 to 700 feet on 2 and 3 July 
1944 (R. 224), over 500 feet or around 600 to 700 feet on .3 July and 
4 July 1944 (R. 234, 217) and about 500 feet on_ 2 and .3 July 1944 (R. 250-
251). 

5. Specification l alleges that the accused did, at Sacramento, 
California, on or about 2 July 1944, wrongfully pilot a B-25 airplane at 
an altitude of about 500 feet above the terrain, in violation of Para
graph 16, AAF Regulations 6o-16. Specifications 2 and 3 allege similar 
violations of the same Regulations on 3 and 4 July 1944. "Disobedience 
of standing orders" is violative of Article of War 96 (MCM, 1928, par. 
152!). 

The record clearly establishes that the accused operated a B-25 
airplane over a residential section of Sacramento, Califo:rbia, on the 
dates alleged. The only conflict in the evidence is that which relates 
to the exact altitude under 1000 feet at which the plane was so operated, 
as all witnesses, both for the prosecution and for the defense, a.greed 
that it was subetantially less than 1000 feet. The operation of an air
plane a.t any altitude under 1000 feet, except during take-o!'i' or landing, 
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under the circunstances disclosed by the record, was in violation of 
Paragraph 16, AAF Regulations 60-16, for it is obvious that an aircraft 
operated over a residential district of a populous city such as Sacramento, 
California, is likewise operated "above buildings and other obstructions 
to i'light" within the intent of the regulation. The evidence, therefore, 
beyond a reasonable doubt supports the findings ot guilty ot the Charge 
and Specifications 1-3 thereunder. 

6. The accused is 20 years of age. War Department records show that 
he has had enlisted service from 4 September 1942 until 5 December 1943, 
when he was cooimissioned a second lieutenant upon completion of Officers 
Candidate School and that he has had active duty as an officer since,the 
latter date. He is a high school graduate and attended junior college 
for l½ years. He is single and has no record of prior emplo;yment. 

7. The court· was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. · 
For the reasons stated, the Board of Review is of the opinion that the · 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. Disnissal is authorized 
upon conviction of a violation of Article of War 96. 

Judge Advocate 
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_ SFJGN 

CII 264079 

1st Ind. 

War Department, J.A.G.0., 27 OCT 1944 To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant James s. Bates (0-761542), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confinnation thereof. I recommend that the 
sentence be confirmed but commuted to a forfeiture of pay of ~75 per 
month for six months and that the sentence as thus modified be ordered 
executed. 

3. Consideration has been- given to a memorandum dated 25 August 
1944 from Senator Tom Connally transmitting a letter from Mr. H. A. Hodges, 
to a letter dated 12 August 1944 from Congressman Chet Holifield trans
mitting a letter from Mr. C. M. Coffman, to a letter dated 18 September 
1944 from the accused's mother, and to a letter dated 22 September 1944 
from Congressman Milton w. West. · 

4. - Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet idth approval. 

C -,,,,..~Q_-~.. 

Myron C. Cramer, 
l,lajor General, . 

The Judge Advocate General. 

8 Incls. 
Incl 1 - Record of trial. 
Incl 2 - D~t. ltr. sig. Sec. of War. 
Incl 3 - Fonn of Executive action. 
Incl 4 - 1Iemo. from Sen. rom Connally trans

mitting letter from 1ir. H.A. Hodges. 
Incl 5 - Ltr. from Congressman Chet Holifield 

transmitting ltr. from Mr. c.~. Coffman. 
Incl 6 - Ltr. from 1irs. Tom W. Bates, mother of 

accused. 
Incl 7 - Ltr. from Congressman Milton W. West. 
Incl 8 - Memo. from Deputy Commander, Army Air 

Forces. 

(Sentence confirmed bit commuted to forfeiture of' $7S per month tor 
six months. G.C.K.O. 623, 17 NOV' 1944) , 





(717)Arr.ry Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGN 
CJ,1 264080 

1 2 OCT 1944 
U N I T Z D S T A t E S ) PERSIAN GULF COMMAND 

) 
v. ) Trial by G.C.M., convened 

) at Ca.~p Amirabad, Teheran, 
Second Ll.eutenant J'°.c:RRY F. ) Iran, 29 August 1944. 
PEARCE (0-1018195), Adjutant) Dismissal. 
General's Department. ) 

OPINION of the BO.ARD OF REVIE'ii 
LIPSCOMB, 0 1 CONNOR a.>1d GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to· 
The Judge Advocate General. 

2. The accused was tried upon the. following Charges and Speci
fications: 

CHA..'1GE I: Violation of the 85th Article of War. 

Specification: In that Second Lieuten<¥1t Jerry F. Pearce, 
AGD, Headquarters, Persian Gulf Command, was, at 
Teheran, Iran, on or about 11 August 1944, found drunk 
whiie on duty as Co~er Transfer Officer•. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Jerry F. Pearce, AGD, 
Headquarters, Persian Gulf Command, was at Teheran, Iran, 
on or about 11 August 1944, in a public place, to wit, Shah Reza 
Avenue, Teheran, Iran, drunk and disorderly while in unifom. 

Specification 2: In that Second Lieutenant Jerry F. Pearce, 
AGD, Headquarters, Persian Gulf Command, was, at Teheran, 

• Iran, on or about 11 August 1944, in a public place, to wit, 
the .Amirabad Grocery, Teheran, Iran,, drunk while in uniform. 

CHARGE III: (Fi.ndine of not guilty}. 

Specification: (Finding of not guilty). 
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The accused pleaded not guilty to all Charges and Specifications and was 
found not guilty of the Specification of Charge III and Charge III but 
guilty of the remaining Charges and Specifications. He was sentenced 
to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for act.ion under Article 
of War 48. 

3. The evidence for the prosecution shows that the accused on 11 
August 1944 was the Courier Transfer Officer at Teheran, Iran (R. 6, 26, 
29, 43-44). At about 4:00 p.m. he met Technician Fourth Grade Andrew H. 
Shavm, a bonded railway mail carrier, in the post office at Camp Amira
bad (R. 7, 14). The accused reJ:Jarked that he l'ras about to drive in a jeep 
to the airport to meet a plane and "to pick up11 some courier pouches. · 
Not being on duty then, Shawn expressed a desire 11 to go with hi.in" "fur the 
ride" (l:i.. 7, 15). The accused vras agreeable, but before commencing the · 
trip offered Shawn a drink from a bottle of vodka and had one himself 
(R. 8). . 

They reached the airport at about 5 :15 p.m., fifteen minutes before the 
plane landed (R. 8, 14). V/hile waiting, the accused indulged in another 
drink of vodka (R. 8). When the plane arrived, two courier pouches bear
ing numbers 43-1376 anq 43-1206 were delivered to him and were at 

· his request placed in the jeep by Shawn_ (R. 9, 14, 26~ 29). Both contained 
classified material (R. 29-32, 34; Pros. Exs. 1, 2, 3). 

A.fter chatting for a moment with a man named Holly and after briefly 
visiting an office near the hangar, the accused reentered the car, seated 
himself behind the wheel, and began the return journey (R. 9-10). He 
soon began to show signs of "feeling sick" or "bad" (R. 10, 15) •. When . 
Shawn perceived this developnent, he immediately requested permi.ssion 
to drive. The accused brought the vehicle to a halt near a railroad track 
and not only surrendered the wheel but also entrusted the mail and his 
.45 caliber, M-1 pistol to Shawn (4. 10-11). Responsibility for the two 
pouches v,as readily assumed by Shawn because. he had "carried this type 
of mail for AAJ:,S which is really a transfer carrier officer's position" 
(R. 14). After exchanging seats, he and the accused recommenced the trip
back to the camp (R. 10). ' 

. On the way Shawn remarked that he "had missed supper and was hungry". 
Since the accused also desired some food, it Has agreed that they stop 
for "a couple of sandwiches" at the 11 Amirabad Grocery" (R. 17-18, 24). 
As they drove along Shah Heza Avenue, the accused slumped down in his 
seat (R. 11, 16, 17, 23). Near the Military Police station he pulled the 
pistol in Shawn's possession out of its holster (R. 11). Thrusting his 
am "straight 01,1t 11 through the door, the accused waved the weapon "out 
the right side of the jeep" (R. 11, 17, 23, 26). Shawn immediately 
requested him "to'hand it back". The accused complied, and the pistol 
was restored to its holster (R. 11). 
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His conduct and bearing were observed by Sergeant William Convery 
and Sergeant Joseph F. McGuire of the 1:.ilitary folice Corps (R. 17, 23). 
Sergeant ConverJ immediately notified a Sergeant Dahlstedt, who was "in 
charge of the tovm patrol" and he in turn. called the guards at the main 
gate of t,he camp and inst:rim.cted them to stop and hold "this particular 
jeep11 • The three sergeants then themselves proceeded to the gate. Learning 
that the accused had not been there as yet, they set out in search of him 
(R. 17). 

Upon arriving at the Amirabad Grocery, Shawn parked the jeep near 
the door (H. 12, 17-18, 22, 24-25). The accused went inside alone and 
attempted to order some sandwiches and beer but he could not mal-:e him-
self understood. Shawn, who apparently had some knowledge of the Iranian 
language, stepped out of the car and explained what was wanted (R. 12, 16). 

In the meantime the Military Police sergeants had traced the jeep 
to the Amirabad Grocery. They did not enter "the establishment but, upon 
looking inside, they saw both the accused and Shawn. The accused was 
sitting, "leaning on the table and had a sandwich in his hand, in a 
slumped position" (R. 17-18, 20, 24-25). Shawn was standing nearby, 
also with a sandwich in his hand (R. 18, 20, 22). 

Convery called Shawn outside and engaged him in conversation ~or 
about fifteen or twenty minutes (R. 18, 20-22, 24-25). · Sometime during 
that period the accused fell to the floor (R. 20). He was then in 
uniform and wore the insignia of a second lieutenant (R. 19). Shawn 
and a British soldier brought him to his feet and helped him walk to the 
jeep (R. 13, 18). His gait was unsteady, his breath smelled strongly 
of alcohol, and he was in 11no condition to walk by himself" (R. 19-20, 27). 
Immediately after being seated in the jeep, ha was driven to the milita:cy 
police station. When seen there by First Lieutenant Olin s. Walrath, the 
Officer of the Dey, he was 11 in a state of unconsciousnessa (R. 27). In 
the opinion of Convery and Walrath he was drunk (R. 19, 27-28). Both 
courier pouches were turned over by Walrath to Major R. O. Estes, the 
Postal Officer (R. 28-29). Upon their removal a bottle of vodka "about 
one-sixth full" was found in the jeep (R. 28). 

4. The accused, after being apprised of his _rights relative to 
testifying or remaining silent, took the stand on his own behalf. Early 
in the afternoon of 11 August 1944 ha had delivered a pouch to the 
Brazilian Embassy in Teheran. He had there been offered a drl.nk, and 
ha had accepted (R. 40). When later ha received the two pouches at the 
airport, he believed himself to be sober (R. 39). After that first 
drink at the Brazilian Embassy, however, ha had constllileci almost five-sixths 
of the bottle of vodka (R. 40). .A.t the Amirabad Grocery be was •under the 
influence of intoxicants" while in uniform (R. 41). He did not remember 
arriV"1ni,1taying at that place of wsiness., or leaving it; nor did ha 
recall when he •passed out" (R. 41). · 
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Sergeant Shawn, as a witness for the defense, stated that during 
the two months of their acquaintance he had.not only never seen the 
accused drinking while on duty or drunk at any time but bad .tound him 
to be "very efficient" and, "very friendly and nice" with both officers 
and enlisted men. It was stipulated "by and between the accused., his coun
sel and the prosecution" that, among other things, the accused "at the 
time /pi} received these two sacks and receipted for them • • • did not -
appear to have been drinld.ng or to have been in a conC?1.tion which would 
have rendered him unable to perform his duties satisfactorily" (R. 37). 

5. The Specification of Charge I alleges tllat the accused was, •on 
or about ll August 1944, found drunk while on duty as Courier Transfer 
Officer11 • This offense was laid under Article of War 85. Specification l 
of Charge II alleges that the accused was on the same day, 11in a public 
place, to wit, Shah Reza Avenue, Teheran, Iran, drunk and disorderly 
-while in uniform". Specificatio;i 2 of Charge II alleges that the accused 
was on the same day, "in a public place, to wit, the Amirabad Grocery, 
Teheran, Iran, drunk while in unifonn11 • These acts were set forth· as 
violations of Article of War 95. · 

Between about 3:00 p.m. and 5:30 p.m. on ll August 1944 the accused 
consumed one drink of an unknown nature at the Brazilian Embassy and al
most five-sixths of a bottle of vodka of undisclosed size. The natural 
consequence was, by hi::i own admission, a condition of intoxication. His 
waving of a pistol from the door of the jeep, his fall to the i'l.oor of 
the Ami.rabad Grocery, his inability to walk l'dthout assistance., and his 
strong alcoholic breath all bespeak complete and unmistakable drnnkenness. 
Since he was then on duty as a cqurier transfer officer, he committed a 
clear violation of Article of War 85 as represented in the Specification 
of Charge I. 

Shah Reza Avenue was a public thoroughfare and as such "a public 
place". The Amirabad Grocery, being open to all who could pay for its 
wares, also definitely fell within the purview of that phrase. Since the 
accused, while driving along the one and while eating in the other, wore 
the attire and insignia of an officer, he was manifestly guilty o! being 
drunk while in uniform in a public place as alleged in the two Speci
fications under Charge II. Whether he was also disorderly during the ride 
along Shah Reza Avenue as set forth in Specification l of Charge II poses 
a more difficult problem. 

Brandishing or firing a pistol in a threatening manner in a public 
place to the terror of the onlookers would of course constitute a breach of 
the peace. Several of these elements are absent in the instant case. True, 
the accused did wave a pistol outside the door of his jeep, but he did not 
pull the trigger and there is absolutely no evidence tending to indicate that 
anyone was in the line of potential fire or considered himself menaced in 
any way. When Sergeant Shawn requested that the weapon be returned, the 
accused forthwith surrendered it without argument or sh011' of resistance. 
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Under the circumstances it must be concluded that the accused's conduct, 
though induced by drunkenness, was not disorderly. The record accordingly 
is legally sufficient to sustain only so much of the finding of guilty of 
Specification 1 of Charge II as involves a finding of being drunk in a 
public place 'While in uniform. 

6. The accused is maITied and about 30 years old. The records of 
the Yiar Department show that he attended :Mu?Tay A & M for t110' years and 
Southeastern State College for one year but was not graduated; that from 
January of 1935 to November of 1942 he was employed as a post office clerk 
in Durant, Oklahoma; that after enlisting on ~ October 1942 as a volunteer 
officer candidate, he had enlisted service until 14 May 1943; that on 15 
May 1943 he was commissioned a second lieutenant; and that since that date 
he has been on active duty as an officer. 

6. The court was legally constituted. In the opinion of the Board 
of Review the record of trial is legally sufficient to· support only so 
much of the finding of guilty of Specification l of Charge II as involves 
a finding of being drunk in a public place while in uniform, and legally 
sufficient to support all of the other findings and the sentence and to 
warrant confirmati.on thereof. Dismissal is mamatozy in time of war upon 
conviction of a violation of Article of War 85 'aid is marxl.atory at all 
times upon conviction of a violation of Article of War 95. 
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SPJGN 
CM :264080. 

1st Ind. 

War I.eP8:rtment,' J.A.G.O., 19 OCT 19'4 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case o~ Second Lieutenant Jerry F. fearce (0-1018195), Adjutant 
General's Department. · 

2. I concur in the opinion of the 5oa.rd of Eevie,r that the re
cord of ttj.al is legally sufficient to support only so much of the 
finding of guilty of Speciiicdt:l.on 1 of Charge II alleging drunk and 
disorderly conduct as involves a finding of being drunk in a public 
place while in uniform, and legally sufficient to support all of the 
other findings and the sentence and to warrant confinnation thereof. 
I recommend that the sentence of dismissal be confirmed but commuted 
to a reprimand and a forfeiture of pay of ~50 per month for six months 
and that the sentence as thus modified be orci.ered executed. 

J. Inclosad are a draft of a letter for your signature, trans
mitting the recorJ. to the Presided for his action and a form of 

. Executive action designed to carry into effect the foregoinE recom
mendation, should such action meet with approval. 

lcyron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl~ - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Findings disapproved in pa.rt in accordance with recanmendation or 
The Judge Advocate General. Sentence confiraed but camnuted to 
repr1Jaam and torteiture ot. $50 per aontb tor six months. 
o.c.K.o. 626, 17 Nov 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General· (383) 
Washington., D. c. 

SPJGH 
CM 264081 22 N0\11944 

U N I T E D S T A T E S ) XXXVI CORPS 
) 

v. ) Trial by G.C.M•., convened 
) at Camp Phillips., Kansas., 

Private ALFRED B. RICHIE ) 17., 18., 19 August 1944. 
(34212940)., Company L., ) To be hanged by the neck 
37th Infantry. ) until dead. 

OPINION of the BOARD OF REVIEW' 
TAPPY., MEINIKER and GAMBRELL., Judge Advocates 

1. The Board.of Review has examined the record of trial in the 
, case of the soldier named above and submits this., its opinion., to The 

Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE Iz Violation of the 92nd Article of War. 

Specification: In that Private Alfred B. Richie., Company L., 
Thirty Seventh Infantry., did., at Camp Phillips., Kansas., on 
or about 27 June 1944., with ·malice aforethought., will
fully., deliberately., feloniously., unlawfully,· and with 
premeditation kill one Corporal Pete De Fusco., Canpany L., 
Thirty Seventh Infantry., a human being by striking the 
said Corporal Pete De Fusco on the head with an object., 
the exact nature of which is undetermined. 

CHARGE II: Violation of the 93d Article of war. 

Specification: In that Private Alfred B. Richie, Canpany L, 
Thirty Seventh Infantry, did, at Camp Phillips, Kansas., 
or or about Z7 June 1944., by force and violence and by 
putting him in fear_., feloniously take., steal and carry 
away from the person of Corporal Pete De Fusco, Company 
L., Thirty Seventh Infantry, the property of the said 
Corporal Pete De Fusco, value about $1200.00. 
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The accused pleaded not 67lilty to and was found guilty of all Charges 
and Specifications. 1vidence of one previous conviction for absence 
viithout leave was introduced.. He ·was sentenced to be hanged by the 
neck until dead. '1'he reviewin~ authority approved the sentence and 
forwarded the record of trial for action under .Article of War 48. 

J. In support of the Charges and their Specifications the prosecu
tion introduced eviQence to show that accused and the deceased, Corporal 
Pete De Fusco, were members of the same organization and v,ere quartered 
in adjoining barracks at Camp Phillips, Kansas (E. 59, 107). On 
Saturday, 24 June 1944, _betvreen 12 noon and 1 p.m., the deceased drew 
the sum of ~;1100 from the Camp Phillips post branch of the Farmers . 
•~ational Bank, Salina, Kansas. He had originally made a single deposit 
of f,illOO in that bank on 13 June 1S44 (R. 55-5'7; Exs. I, I-1). 

About 4 p.m • ., Saturday, 24 June 1944, the deceased changed 
a worn and soiled ;~100 bill for Staff Sergeant Richard B. Monday., giving 
him ~'.,10 bills in exchange therefor (R. 100, 101, 10.3). Sometime on 
Sunday, 25 June 1944, Technician Fourth Grade Floyd B. Kelley sought 
to obtain a loan of money from deceased but the latter refused him 
stating he only had ~100 which he needed for his furlough commencing 
within a few days (R. 106). On Sa turclay or Sunday., 24 or 25 June 1944., 
the deceased refused to make a loan to Staff Sergeant Carlyle Jacobson, 
stating that he was going on furlough. Later deceased commented that 
he was not going to loan any money because the organization was •splitting 
up1t and he did not know if he vrould see any of the men again (R. 6.3). 
Various enlisted men vmo had known deceased in the Army for periods of 
time ranging from one year to over two years had known deceased to loan 
as much as t.30 to a man, one of them having heard deceased claim at one 

_time that he loaned accused tlOO, but none of them had ever knovm him 
to loan as much as $1000 (R. 60-6.3, 80, 85, 106, 107, 109, 111, 11.3, 
114). Sometime during the late afternoon or early evening of Sunday, 
25 June 1944, several enlisted men observed deceased sitting on a bunk 
in_accused 1s barracks counting a substantial pile of currency which was 
about an inch and a half thick and was composed of a flOO bill and a 
substantial number of $20 bills (R. 71, 81, 91, 92). ~ 

The following day., ilionday., 26 June 1944, deceased ate supper at 
his organization's mess hall around 5:.30 p.m. (H. 28, JO). '£he meal 
consisted of roast h~, potatoes., breaded tomatoes., bread, butter, 
stewed peaches., coffee and coleslaw. Cabbage, lettuce, tomato, 
cucumbers and celery were the ingredients of the coleslaw. Carrots 
were not served at this evening meal although they had been served for 
lunch (H. 28, .32). About a half hour after supper deceased was observed 
busying himself about his bunk -having completed packing his belongings 

· preparatory to going on furlough (R. 61., 62). _Some~ime between 8:.30 
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and 9 p.m. that evening the deceased, accused and Private Louis I. 
Serandour visited the Post Exchange to obtain ~cokes• and en route 
deceased exhibited a soiled ~ilOO bill which he had in his wallet 
(R. 58, 59). Private Serandour saw no other currency in deceased 1s 
wallet than 1 the ~100 bill (R. 61). A short while later deceased was 
seated on the porch of his barracks where he was joined by Private First 
Class John Plowman. Accused strolled up and he and deceased walked 
down the boardwalk toward the street while Plowman went to the washroom 
and spent 20 or 25 minutes takine a shower. Thereafter he returned to 
his barracks and found that the lights had already been extinguished 
for the night (R. 62). Plowman thought it was around 9 p.m. when he left 
accused and deceased. Lights were extinguished in the barracks about 
10 p.m. (R. 64). 

Several of the enlisted men who were quartered in the same bar-
racks as accused and.who bunked in the immediate_ vicinity of accused's 
bunk were in the barracks that Monday night but could not remember whether 
or not accused was present. Private Houston Hughes who slept two bunks 
away from accused's bunk, was continuously in the·barracks that night 
after 8 p.m. and lay awake for about a half hour after lights were ex
tinguished while several men continued a discussion involving tobacco. 
He did not remember whether or not accused was in the.barracks at any 
time after 8 p.m. (R. 97-99). Private First Class Andy G. Kender who 
bunked near accused was in the barracks from sometime between 8:15 
and 8:45 p.m. for the rest of the night and did not remember if he saw 
accused during that time (R. 113). Private Thurman E. Rountree was 
continuously in the barracks that night after 9 :30 p.m., heard the 
discussion involving tobacco which continued for some 30 minutes after 
lights had been extin6uished but did not remember if accused was present 
(R. 92). Private First Class Wiley C. Steels retired about 9:45 p.m. and 
lay awake for some 30 minutes thereafter but did not remember seeing 
accused or hearing him come in the barracks during that interval (R. 72). 
Technician Fifth Grade William J. -Stephenson retired about 10 p.m., lay 
awake for about a half hour thereafter and did not remember seeing accused 
in the barracks or hearing him enter into the discussion about tobacco 
(R. 82-84, 88). Private William H. lliller returned to the barracks from 
the Service Club shortly after 10 p.m. and lay awake for 15 or 20 
minutes after he retired (R. 95, 96). None of these men heard anyone 
striking matches around accused's bunk and footlocker after the lights 
had been extinguished in the barracks (R. 72, 85, 93, 96, 99). 

, Private George w. Schwark, who also was quartered in the same 
barracks as accused, returned to the barracks from the movies sometime 
after li7,h·::.s had been extinguished on this Monday night, obtained a 
flashlight and then visited the latrine where he was informed it was 
about 10:20 p.m. Thereafter he proceeded to the boiler room and spent 
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less than five minutes coaling the fire (R. 65, ll9, 120, 122). He 
remained in the boiler room and spent a half or three quarters of an hour 
writing a 3 or 4 page letter to his brother. Around 10:30 or 10:45 
accused entered the boiler room with a writing tablet and envelopes 
in his hand and asked Schwark how long before he wo\:ld be finished with 
the writing facilities of the boiler room (a small desk Schv.ark had con
structed). Schwark said he had 6 or 8 more lines to ~rite, accused 
departed but returned within 10 minutes and addressed an envelope for 
Schwark who was bothered with arthritis in his hands. Schwark then 
retired to the barracks as accused commenced to write a letter (R. 65-
69, 122..;.124). 

'l'he following morning, Tuesday, 2'7 June 1944, deceased was not 
present at reveille (R. ll). About? or 7:30 a.m. that morning accuped 
was observed seated on his bunk, staring off into space with a worried 
look on his face (R. 60). Between land 3 p.m. that day, Technician 
Fourth Grade Hersee P. Harris and several other men were sunbathing 
alongside of the barracks and discussing the absence of deceased. About 
3 p.m. Sergeant Harris decided to search for deceased j_n the maneuver 
field which lay several hundred yards east of accused I s barracks. He 
searched the field and along the hedgerows subdividing it and within 
40 minutes came upon the liefless body of deceased (R. 11-14, 16). The 
body was lying at a spot between 400 and 500 yards from Company L 
Orderly Room under the overhang of the hedgerow and all of the body 
except the feet and lower portions of the legs was covered with long dry 
yellow grass which had been pulled from the ground and scattered over 
it (R. 12, 15, 49). Deceased 1 s shirt was bloodstained and was drawn 
up to his neck. No tie or cap were to be found. The face· was covered 
with dried blood and was discolored a purple hue. No valuables were 
_found on the bociy (R. 16, 17). A deep cut over the left eye exposed 
the frontal bone; pressure of the fingers upon the scalp indicated that 
the skull had been crushed (R. 16). 

Tne following morning, Wednesday, 28 June 1944, an autopsy was 
performed upon deceased's body and revealed a comminuted compound fracture 
of all skull bones, a laceration and small hemorrhages of the brain, and 
superficial contusions and abrasions of the face. The cause of death was 
the fractured skull and laceration of the brain which resulted from a 
crushing blow or blows delivered by a blunt instrument (R. 19, 22-24). 
The stomach contained partially digested carrots., potatoes, onions, toma
toes and cabbage which had been eaten nwithin two hours of death and most 
probably not later than four hours•. Deceased•s digestive functions would 
have ceased within a matter of minutes after his skull had been crushed 
(R. ~5). 

An examination of the maneuver field where deceased's body was 
found revealed human bloodstains at various places throughout the field. 
A substantial bloodstain was found at the edge of a wagon road about 
65 feet from where ~eased I s body was discovered (R. 37, 38, 40, 41., 
52, 77; Exs. A-2, A-9). Daceased had lost about a pint of blood and 
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the quantity of blood that had caused the stain at the edge of the 
dirt road.was estimated at a half pint (R. 42, 47). One medical 
witness was of the opinion that the deceased had died near the blood
stain along the road (R. 47). 

On the afternoon of Tuesday, 27 June 1944, while the death of 
deceased was being discussed by men of his organization, Corporal 
Stephenson asked accused where he was on the previous night and 
accused replied that he was in the boiler room writing letters (R. 86). 
Between 7 and 8 p.m. that evening, during a discussion about deceased, 
accused stated that the last time he ~aw deceased was when Private 
Plowman saw accused and deceased to~ether in the company area (R. 63). · 

On Wednesday, 28 June 1944, Mr. C. C. Browning, Jr., Special Agent 
of the Federal Bureau of Investir,ation, interviewed accused after fully 
advising him of his right to remain silent and of the effect of anything 
he might say. Accused stated that he, deceased and Serandour went to the 
Post Exchange for a •coke• abc-ut 8:45 p.m. on Monday evening, 26 June 1944. 
Thereafter accused and deceased visited the gymnasium for a few minutes, 
left about 9 p.m. and proceeded to accused's barracks where they chatted 
for a short w,1ile•. They then separated and deceased proceeded to his own 
barracks. Accused stated he did not see deceased after that (R. 136, 139). 
On 29 June 1944, accused was again interviewed by Mr. Browning and stated 
that he was in his barracks from 9 to 10 p.m., Monday, 26 June 1944, and 
chatted with various men although he could not remember exactly whom they 
were. '!'hereafter, about 10 p.m., he went to the boiler room to write a 
letter to his girl, did so after first addressing a letter for Schwark and 
eventually retired about 11 p.m. Accused said he did not owe deceased any 
money nor did the latter owe him any nor had deceased loaned him any sub
stantial sum of money after 24 June 1944. He asserted he had but $180 in 
his possession which he had been saving for his furlough since 1 May 1944. 
He denied lmowing how much money deceased had in his possession at the 
time of his death. He expressed the opinion that deceased would not have 
gone walking in the field with a just anyone" (R. l.'.37-140). After this 
interview accused left ca.mp to accompany deceased 1s body to Uniontown, 
Pennsylvania. Accused was selected for this duty because he was reputed 
to be deceased 1s best friend. He was told by his company commander, 
First Lieutenant Noble Devall, that he was to deliver the body to de
ceased1s family, remain for the funeral if they wished him to do so and 
thereafter he could commence his furlough (R. ll5-ll6). 

Tunen accused arrived in Uniontown, on 1 July 1944, deceased•s brother, 
Anthony De Fusco, asked him the_ cause of deceased's death and all that ac
cused replied was that he didn't know, he had not been on the post when 
it happened. Accused refused to stay for the funeral stating that he had 

· a plane reservation to fly to California to visit his wife. He spent about 
a half hour at deceased 1s home and a like amount.of time at the funeral 
home (H. 141, 142). Anthony De Fusco knew that on two different occasions 

- 5 -

https://amount.of


(388) 

his deceased brother had sent $300 home and another time had sent $700. 
At the time of his death deceased had $1000 of his own money at home. 
Anthony did not believe that his brother would give anybody tlOOO (R. 
143). 

On 2 July 1944, two special agents of the Federal Bureau of 
Investigation and two members of the local military police visited ac
cused in his room at the Yiilliam·Penn Hotel, Pittsburgh, Pet_msylvania, 
and then escorted him to the local field office of the Bureau. After 
being fully advised of his rights accused voluntarily stated that he first 
met deceased in May 1942, at Camp Stew;art, Georgia. Soon.thereafter 
accused detected deceased cheating in a card game, confronted him and 
then accused and deceased struck an agreement according to which accused 
was to obtain marked cards and loaded dice through his brother in 
California to be used by deceased in conducting crooked gambling games. 
With the help of these cards and dice deceased was accustomed to win from 
$300 to $500 each pay period of which he would give accused $100 to 
$200. Accused stated that at Englewood, California, deceased gave him 
$200 on one occasion and $100 on two occasions and gave him $100 at Camp 
Haan, California. Deceased had won from $300 to $400 in a game at Camp 
Phillips of 'Which accused received $140 as his share (R. 145,· 146) •. 

The Federa.l agents A.J.so examined accused's personal effects and 
found he possessed an airplane travel ticket frcm Pittsburgh to Los Angeles 
costing $141.75 and cash of $1065 made up of a $100 bill which had a dirty 
smear upon it, two $10 bills, a few $1 bills and the balance in $20 bills 
(R. 146, 147, 156). When asked where he obtained such a-sum of money 
accused stated that the deceased had given him $1000 on the evening of 
24 June 1944 but he didn't remember the exact time and place. He claimed 
that the $1000 was a gift and that he did net have to repay it. He stated 
that he was •given the money to purchase marked cards and loaded dice 
for deceased and to finance a divorce from his {accused's) wife, Mrs. 
Inez w. Richie (R. 148, 149, 159, 160, 161). Accused explained that he 
proposed to marry Mrs. n. J. Lee of Hermosa Beach, California, the 

.lady whom he was en route to visit and who was then married to a member 
of· the Navy. He was not certain, however, that Mrs. Lee had any intention 
of divorcing her husband (R. 149, 150). 

Accused stated that when he left on furlough he possessed $180, 
the $1000 deceased had given him, and $9 for expenses given to him at 
Camp Phillips for his trip to Uniontown, making a total of $1189. He 
itemized the various amounts of money he had spent since leaving for 
Uniontown which, when added to the balance of $1065 he then possessed, gave 
a total of $1239. Accused's explanation of the $50 cash overage was that 
deceased must have •miscounted• the money when he gave accused the $1000 
{R. 150, 159, 16o). 
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Accused also stated that he did not remain i..~ Uniontown for de
ceased1s funeral because he did not wish to answer questions as to how 
deceased 1s death occurred, did not wish to waste his furlough time and 
was impatient to yisit Mrs. Lee in California. He admitted he did not 
view the body of deceased after it was discovered or attempt to acquaint 
himself with any of the circumstances surrounding the death of deceased. 
When asked why he did not tell Mr. Browning, during the interview on . 
28 and 29 June 1944, th~t deceased had given him $1000, accused replied that 
to reveal that information would have cast suspicion upon him as being 
the murderer of deceased (R. 152, 16o). 

Accused was questioned about his activities on the night of 
Monday, 26 June 1944, and replied that he returned from the gymnasium 
with deceased and left him in front of accused's barracks about 9:15 
p.m. He then chatted with several soldiers in his•barracks, including 
Burrill, .Gardiner and Filardo, until 10 p.m. when he went to the boiler 
room and wrote a letter to Mrs. Lee until ll or ll:30 (R. 151, 153, 16o). 
Accused asserted that if deceased had gambled on the night of his death, 
he would have lmm-m of it (R. 151). 

On 2 July 1944, accused's barracks bags were examined and in the 
hip pocket of a pair of trousers was found a handkerchief containing the 
stains of human blood (R. 164, 173; E.x. P). 

On 7 July 1944, accused was again questioned by Mr. C. C. Browning 
of the Federal Burea~ of Investigation after being fully warned of his 
rights (R. 164). He explained the presence of the blood on the hand
kerchief as resulting from his treatment of a facial pimple (R. 16?). 
Accused was also questioned again about the gift of $10(l)from deceased. 
He then stated that deceased gave him that money after the evening meal 
on Saturday, 24 June 1944, when accused asked deceased for •some moneys. 
Deceased just pulled a roll of bills from his pocket, peeled off a 
portion of it and handed it to accused without counting it. The portion 
given to accused contained a $100 bill, a few $10 bills and the remainder 
was f20 bills. No definite arrangement was made for repayment of this 
money and accused now was not clear as to whether it was a-loan or a 
gift. Accused planned to use $200 to purchase marked cards and loaded 
dice. He had discussed divorce proceedings with a lawyer in California 
and accused lmew that such proceedings would be expensive but he did 
not lmow what the actual expanse would be (R. 165, 168). Accused was 
asked with whom he chatted in the barracks between 9 and 10 p.m., 
Monday, 26 June 1944, and replied that he had autographed a card for 
an enlisted man named Filardo during that time. Subsequent investiga
tion revealed that Filardo had such an autographed card in his possession 
(n. 172). 

4. The defense introduced evidence to show that deceased generally 
carried substantial smns of money on his person ranging from $100 to $500 
(R. 185, 186). Deceased v:as accustomed to participate in dice and card 
games ar'-d, although he lost heavily on occasion, ha r.on more often than 
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he lost (R.' 178). ·while deceased I s organization was en route from 
California to its present station at Camp Phillips, deceased played in 
a card game and won. During the game deceased asked accused for another 
deck of cards and it was furnished to him. Private Serandour examined 
the deck after the gaDe was over and found an ace and a ten spot missing 
(R. 175, 176). Technician Fifth Grade William J. Stephenson had partici
pated in dice and card games with deceased. During one card game ac
cused furnished the deck of cards and deceased won. Corporal Stephenson 
thought deceased cheated at gambling games but never detected him doing 
so (R. 176, 177, 181) •. 

Corporal James W. Maley testified that on cne occasion while the 
organi/,ation was stationed in California he accompanied deceased to the 
home of accused I s brother v;here deceased obtained two decks of cards from 
a box containing several decks of them and then paid accused 1s sister
in-law $57 (R. 185). At some indefinite t:ime on the evening of 26 June 
1944, •it couldn't have been any later than 9:00, but it might have been 
before 8:3011 , Corporal Maley borrowed a pair of shorts from accused (R. 
184). Later that evening, about 10 minutes before lights were extinguished 
in the barracks, accused and several other men autographed cards for him. 
Accused was on or near his bunk at the time but was not asleep. Corporal 
Maley had been friendly with both accused and deceased for about 2½ years 
and, although he had never borrowed money from or loaned any to accused, 
he had borrowed money from deceased at various times (R. 187-189). 

Technician Fifth Grade 'fony J. Filarc.o who had kn("':r.:,. both ac-
cused and deceased for about two years testified that between 9 and 10 
p.m. on 26 June 1944 he entered accused 1s barracks to have soma 15 cards 
autographed by various of the men. About 20 minutes before 10 p~m., 
accused autographed a card for him. This witness had previously given 
a sworn statement on 18 July 1944 that accused autographed a card about 
10 p.m. just as the lights were being extinguished. However, when 
testifying at the trial he stated that an enlisted man named Blaschak was 
the one who autographed a card about 10 p.m. (R. 189- 193). 

Corporal Joseph G. Blaschak testified that he visited the latrine 
immediately after the lights were extinguished in the barracks at 10 p.m. 
on 26 June 1944, and· found accused there. Corporal Blaschak asked accused 
to loan him some socks, accused consented and the two of them werit to 
accused's footlocker in the barracks where Corporal Blaschak struck some 
matches to aid accused in obtaining the socks from the footlocker. The 
barracks was quiet and Corporal Blaschak heard no conversation among the 
men concerning tobacco (R. 200-203). 

Staff Sergeant Carlyle Jacobson testi1'ied that he walked at a 
non:nal pace from the place deceased 1s body was found under the hedgerow 
to accused's barracks in six minutes and five seconds (R. 183). 
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After accused's rights as a witness had been explained to him he 
elected to remaln silent (R. 207) •. 

5. After the prosecution and defense had rested, the court recalled 
various witnesses for further examination. Two of the witnesses recited 
that the $100 bill they had seen in deceased's possession on Sunday, 25 
June 1944, had a blue or black smear upon it (R. 209, 211). Sergeant 
Roy R. Joines and Staff Sergeant Carlyle Jacobson testified that, on 
Sunday, 25 June 1944, when the latter sought a loan from deceased, the 
latter refused stating that all he had was a ~1 and $100 bill and Ser
geant Jacobson saw those bills in deceased 1s possession (R. 208, 210, 211). 
Staff Sergeant Richard B. Monday, for whom deceased had changed a $100 
bill on 24 June 1944, could not identify the UOO bill found in accused's 
possession on 2 July 1944 as the one deceased had changed for him (R. 209, 
210). 

Sergeant Hersee P. Harris testified that he had heard several 
men discuss the matter or searching the training area for deceased and 
that as a result he decided to search it himself with the eventual 
result that he discovered the body (R. 214, 215). 

Anthony De Fusco repeated his previous testimony that accused 
stated on l July 1944 to deceased 1 s family that he was not on the post 
when deceased died and didn't know what had caused his death (R. 215). 
Accused did not mention to the family that deceased had given him 
$1000 on 24 June 1944, nor did he mention any financial transactions 
which had occurred between accused and deceased (R. 215, 216). 

· After all the evidence had been presented and before final argu
ments were made, the court, at the request of the prosecution, repaired 
to the area of Company L and made a personal inspection of the barracks, 

_latrine, boiler room, maneuver field and hedgerow,- all referred to in 
the testimony (R. 216). 

6. In view of the fact that the death penalty has been imposed, the 
President of the United States is the confirming authority in this case 
(AW 48). In a case in which the President is the confirming authority, 
it is the function of the Board of.Review in passing upon the legal 
sufficiency of the record to weigh the evidence, judge of the credibility 
of witnesses and determine controverted questions of fact (MCM, 1928, 
note p. 21?; CM 152729). 

The conviction of accused is based solely upon circumstantial 
evidence, there being no direct evidence that he killed deceased. Cir
cumstantial evidence means proof of facts from which, either alone or 
in connection with other facts, •a court may, according to'the common 
experience of mankind, reasonably infer the existence or nonexistence 
of another fact, which is in issue• (MCM, 1928, par. 1122,). A conviction 
based on circumstantial evidence cannot be sustained if a reasonable 
doubt arises •from the insufficiency of circumstantial evidence, and 
such insufficiency may be with respect either to the evidence of the 
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circumstances themselves or to the strength of the inference from ~emn 
(MCM, 1928, par. 78~. A •reasonable doubt• as to accused's guilt cannot 
exist if th~ proof is sufficient to exclude •any fair and rational hypo-_ 
thesis except that of guilt; what is required being not an absolute or 
mathematical but a moral certaintyil. '1'hus, we must decide if the evidence 
in the record is sufficient to exclude any fair and rational hypothesis 
except the conclusion that accused killed deceased. 

The evidence in the record establishes the following facts that 
support the conclusion that accused killed deceased, viz: 

a. Deceased1s death, considering the condition of the 
contents of his stomach, occurred •most probably not later 
than four hours• after he ate his evening meal around 5:30 
p.m. on 26 June 1944. He was seen alive around 9 or 9:15 p.m. 
so that his death occurred sometime thereafter but •most 
probablytt not later than 9:30 or 9:45 p.m., 26 June 1944. 

b. Between 9 and 9 : 30 p.m. , accused and deceased were 
seen together strolling away from deceased 1s barracks although 
accused claimed that about that time he left deceased and 
entered his own barracks 'While _deceased continued on to his 
quarters. 

c. On Sunday evening, the day before deceased 1s death, de
ceased possessed a substantial amount of money having dra'W!l 
$1100 from the bank the previous day. N6 money was· found on 
deceased 1s body when it was discovered under the hedgerow. 

d. Although accused cla.:il!led he was in his own barracks 
chatting with other meri from shortly after 9 p.m. until he went to 
the latrine at 10 p.m., several men who bunked near accused and 
who were in the barracks between those hours did not remember 
seeing accused there. One witness testified he saw accused in the 
barracks about 9:40 p.m. but that witness had previously given 
a sworn statement that it was just about 10 p.m. when lights were 
being extinguished that he saw accused. The only other witness 
who cla.:il!led to have seen accused before 10 p.m. was one who 
testified he saw him about 9:50 p.m. in the barracks. At a 
normal gait one could walk from the barracks to the place de
ceased1s body was found in about six minutes. 

e. Accused who was a close friend of deceased admitted 
that, to his knowledge, deceased would riot. have gone walking 
in the maneuver area at that hour with •just anyone•. · 

r.· On 29 June 1944, accused told an agent of the Federal 
Bureau of Investigation that he owed deceased no money and 
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possessed but $180 he had been saving. However, when $1065 was 
found in his possession on 2 July 1944, he admitted he had lied 
previously and then stated that deceased had given him $1000 
in the early evening of 24 June 1944 to purchase marked cards, 
loaded dice and to finance accused's proposed divorce. 

g. Adding this $1000 to the other funds accused admitted 
he had when he left to escort deceased 1s body to Uniontown and 
balancing it against all of accused's expenditures and the cash of 
$1065 which he possessed on 2 July 1944, a discrepancy of $50 
resulted which accused accounted for by stating that deceased must 
have miscounted the money when he gave him the tl000. However, when 
questioned again on 7 July 1944, accused stated that deceased did 
not count the money when he gave him $1000 but merely thumbed 
through a roll of bills and peeled off a portion of it which he 

- handed accused when he asked dec~ased for usome moneyi'. 

h. Deceased had never been lmown to loan as much as $1000 
to aJl.Jbody although he had made loans of various amounts of less 
than $100 to.men in his organization. 

i. Although accused was reputed to be deceased 1s best 
friend among members of his organization and was selected to 

· accompany the body to Uniontown, Pennsylvania•, accused refused 
to remain for the funeral and lied to deceased 1s family when 
he told them he was "'°ff the post -when deceased died. His conduct 
was not that to ·be expected from a friend of the deceased. 

If all or any part of the money that accused had on his person 
on.2 July 1944 included funds which deceased possessed on Sunday, 25 
June 1944, the day before he was murdered, the inference that accused 
killed deceased with robbery as his motive is not only reasonable but also 
compelling. There was no direct evidence that any part of deceased 1s 
money was included in the tl065 accused possessed on 2 July 1944. Thus 
we come to the crucial question as to whether or not the evidence was 
sufficient to exclude every fair and rational hypothesis except the 
inference that the same currency comprised both funds. Examining 
accused I s explanations as to how he obtained ilCOO !rom deceased we find 
them so contradictory that ordinary common sense prevents us from giving 
them any credence whatsoever. In the first place, on 29 June 1944, ac- ' 
cused claimed he possessed only $180. i'Jhen he was found in possession of 
$1065 on 2 July 1944 he contradicted his first story and then stated that 
deceased gave him $1000 on 24 June 1944 to purchase marked cards, loaded 
dice and to finance accused's proposed divorce. When confronted with 
a discrepancy in his cash account.accused ex~lained it by sayin~ deceased 
must have miscounted the money -when he gave him the $1000. Deceased was 
never accustomed to make a loan of that amount of money much less a gift. 
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Although we find this explanation incredible, it becomes absolutely un
believable when y.-e consider the new twist accused gave to his story on 
7 Jul;r 1944 when he stated that on 24 June 1944 he asked deceased tor 
•some moneyt' and deceased peeled off a sheaf' of bills fran his bank 
roll and ,handed them to accused 'Without counting them. HOlf could deceased 
have miscounted and overpaid accused $50 when he didn't count the money? 
Furthermore, it is incredible that deceased would have given away axq 
mcney so carelessly and with such indifference to the amo~t of the gift 
when he refused to-loan even $1 the next day because his outfit w•s 
•splitting up•. These contradictory and extraordinary explanations of 
accused's possession of such a substantial sum of money brand all of them 
as complete falsehoods. Accused's statement that this money had been 
given to him by deceased is unworthy of belief. 

Summarizing the state of a.ffairs Y{e find that on 24 June 1944 
deceased had tllOO on his person, and on 25 June 1944 a large roll of 
bills composed almost entirely of $20 bills; on 26 June 1944 he was 
seen with accused walking away from the barracks between 9 and 9:15 
p.m., was killed not later than 9:30 or 9:45 p.m. and his body was 
found at a place six minutes'· walk fran the barracks without a:n.y funds 
en it; although an impeached witness testified he saw accused in the 
barracks about 9:40 p.m. the earliest his presence there is established 
by unimpeached evidence is 9:50 p.m.; on 2 July 1944, accused had over 
$1000 cash on his person which included a smeared $100 bill similar 
to one deceased had on 25 June 1944, two $10 bills, a ff:fW $1 bills 
and the balance in $20 bills; and, finally, accused's statements that 
deceased had given him $1000 on 24 June 1944 are clearly false. These 
facts exclude any fair and rational hypothesis except the conclusion 
that accused killed deceased while perpetrating a robbery of a sub
star.tial sum of money from him. Murder is the unlalf:f'ul killing of a 
human being with malice a!'orethought. Malice a!'orethought does not 
mean hatred or ill will. A killing is committed with malice a!'orethought 
if done in the furtherance of, and during the commission of, a felony 
(MCM, 1928, par. 148!.). Robbery is a felony (MCM, 1928, par. 149~. '.l'hus, 
the killing of deceased by accused constituted murder. The evidence 
sustains the findings of the court on both Charges and their Specifica
tions. 

7. Cn 21 November 1944, at the request of the Honorable Cameron 
Morrison, Member of Congress from North Carolina, Mr. Richard H. 
Shuford and Mr. John C. Stroupe, of Hickory, North.Carolina, appeared 
before the Board of Review as special counsel for the accused, and were 
accorded a full hearing on behalf of the.accused. 
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. 8. The accused is 26 years o£ age. He was inducted into the 
mllitar;y sern.ce on 26 February 1942. 

9. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accw,ed were canmitt.$d during the trial. In the opinion 
o£ tbe Board o£ Berlew the·record of trial is legally sufficient to support 
tbs findings of guilty and the ·sentence and to warrant confirmation of the 
sentence. Death or imprisonment tor lite., as a court-martial may direct, 
ia undatory upon conviction o£ a violation of Article o£ War 92. 

~-u.-<•i,~~Judge Advocate. 

~- /j .· 
. ~- , ,-.. ., ludge .A.dvocate. 
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SPJGH 
Cll 26/+081 lat Ind. 

War Department, J .A.o.o., - To the Secretar., ot WarJAN 241945 
1. Herewith transmitted tor tM action ot the President are the record 

ot trial and the opinion ot the Board ot Review in the case ot Private 
J.llied B. Richie (.342129,40), Company L, 37th Inf'antry. · 

2. I concur in the opinion of the Board ot Review that the record ot . 
trial is le~ sutticient to support the findings or guilt7 and the sen
tence and to warrant confirmation ot the sentence. The accused was tO\l,nd 
guilty ot llllrder 1n violation ot Article o! War 92 and or robber,- in viola
tion ot Article ot War 9.3, all 111el!lbers or the court present concurring. He 
was sentenced by- the court, all members ot the court present concurring, to 
be hanged b7 the neck until dead. The reviewing authorit7 approved the sen
tence and f'orwarded the record ot trial tor action under J.rticle o!War ,48. 
The evidence shows that the accuaed robbed the deceased,• 11ember ot accused's 
organization, or the sua or approxiaateq $1200, and during the cOIIDdssion ot 
the robber,- l!Ul'dered the deceased b7 1ntl.1cting blows upon hie head with a 
blunt instrument, following which he concealed the body. Ne extenuating or 
Jdtigating circumstances are dil!lcloeed in the record ot trial or elanhere 
upon which to base a recommendation tor·clemency-. I recoamend that the 
sentence be contirlled and carried into execution. 

). Condderation has been given to certain lettere requesting clemenc,-, 
addressed to the President and forwarded to this ottice b7 the Honorable Joe 
•• Enin, Member 0£ Congress, from public of'ticials and private individuals 
residing in North Carolina. 

4. Inclosed are a dratt ot a letter for y-our signature, tranellitting
the record to the President tor his action, and a tOl"ll ot Executive action 
designed to carr,- into ettect the recommendation hereinabove made, should 
such action meet with approval. 

~ ~- ~-0------

4 Incle. Myron c. Cruier, 
Incl 1 - Record ot trial. Major General, 
Incl 2 - Ltr tr Hon Joe WErvin, The Judge Advocate General. 

U::, •/24 incl1. 
Incl 3 - Dft ltr tor sig S/ff. 
Incl 4 - Form ot action. 

(Senteooe confirmed. G.C.M.O. 1&'7, 16 Vay- 1945) 
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