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WAR DEPARTMENT . 


Army Service Forces 

In the Office of The Judge Advocate General 


Washington, D. c. 


SPJGH 
CM 264093 

13 OCT 194-1. 
UNITED STATES SEVENTH Am FORCE 

v. Trial by G.C.M., convened at 

Maj or STUART S. KNICKERBOCKER APO Number·953, 5-9 July 1944. 
(0-1699180), Air Corps. Dismissal and total forfeitures. 

OPINION of the BOARD OF REVIEW 
TAPPY, MELNIKER and GAMBRELL, Judge Advocates 

1. The Board of Review bas examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The. 
Jud,ge Advocate General. . . . · ' 

2. The accused was tried upon the following Charges and Specifi 
cations, a nolle prosequi having been-entered to the Specification of· 
1harge I prior to trial by direction of the appointing authority; 

CHARGE II: Violation of the 95th Article of i'lar. 

Specification l; ·· In that Major Stuart S. Knickerbocker, ll24th
School Squadron (Special) A.AF, did, at Honolulu, between the 
dates of March l, 1943 and July 31, 1943, knowingly and 
wilfully associate with a prostitute, namely one Mary Del 
Basco, this to the scandal and disgrace of the military service. 

Specification 2; In that Major Stuarts. Knickerbocker,***, 
did, at APO #953, 9n or about June 19, 1943, knowingly and 
wilfully escort to a dance at the Officers' Club, APO 11953, 
one Mary Del Basco, a prostitute, and then known by the said 
Major Stuarts. Knickerbocker to be a prostitute, this to 
the scandal and disgrace of.the military service. 
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Specification 3: In that Major Stuart s. Y..nickerbocker, * * *, 
did, at .APO #953, on or about November 19, 1943, with intent 
to deceive Major General Willis H. tfale, his superior officer, 
officially state in writing to the said Major General V/illis 
H. Hale substantially as follows: 11 In reference to the fourth 
indorsement due to being sent to the mainland on duty it was 
impossible to make remittance, as I did not draw my pay during 
the period of this temporary duty. 11 which statement was known 
by him, the said Major Stuart S. Knickerbocker, to be untrue, 
in that he did, in fact, while on the continental United States 
on said temporary duty, draw his pay for the month of August 
1943, and Sixty dollars ($60.00) in addition thereto, at 
McClellan Field, California. 

CHARGE III: Violation of the 96th Article or War. 

Specification 11 ·(Finding of guilty disapproved by reviewing 
authority) • · · 

Specification 2: In that Major Stuart S. Knickerbocker,***, 
having been placed in charge of a mission from APO #953 to 
continental United States, and having been given an itinerary 
to follow in the performance thereof, did, on or about August 
14, 1943, wrongfully and without authority deviate therefrom 
by authorizing Major James Kirkpatrick, 1124th School Squadron 
(Special) AAF, to operate an United States Army B-17F airplane 
from Hamilton Field, California to Gowen Field, Idaho, said 
airplane being the airplane which was assigned to Major Stuart 
S. Knickerbocker for use in the performance of said mission. 

Specification 3: · In that Major Stuart S. Knickerbqcker, * * *, 
did, at Hamilton Field, California, on or about August 14, 
1943, wrongfully authorize Major James Kirkpatrick, ll24 
School Squadron (Special) A.AF, to operate a United States 
Army B-17 airplane from Hamilton Field, California, to Gowen 
Field, Idaho, without a qualified co-pilot, in violat4on of 
A.A.F. Regulation No. 55-5, Headquarters Army Air Forces, 
dated September 30, 1943. 

Specifications 4-10 incl.: (Findings of not guilty).· 

Specification 11: In that Major Stuart S. Knickerbocker,***, 
having been placed in charge of a mission from APO #953 to 
continental United States, and having been given an itinerary 
to follow in the performance thereof, did, on or about 
September 3, 1943, wrongfully and without authority deviate 
therefrom by going to Kansas City, Missouri. 

-2



(.3) 


Specifications 12, 13: (Findings of not guilty). 

ADDITIONAL CHARGE: Violation of the 95th Article of '.iar. 

Specification: In that Major Stuarts. Knickerbocker,***, 
did, at Honolulu, between the dat~s of August 1, 1943 and 
December 1, 1943, knowingly and wilfully associate with a 
prostitute, namely one 1iary Del Basco, this to the scandal 
and disgrace of the military service • . 

The accused pleaded not guilty to all Specifications and Charges. He 
was found guilty of Charge II, guilty of Specification 1 thereof, except 

· the word and fii:;ure 11!,larch 11:, substituting therefor the word and figures 
11April 1511 , of the excepted word and figure not guilty, of the substituted 
word and figures guilty, guilty of Specification 2 thereof (as amended 
durin~ the trial by substituting the date 17 fay 1943 for the date 19 June 
1943 lR. 62, 63)), and guilty of Specification 3 thereof; guilty of Charge 
III, guilty of Specifications 1, 2, 3 and 11 thereof and not guilty of all 
other Specifications thereof; guilty of the Additional Charge and its Speci
fication. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service and to forfeit all pay and allowances 
due or to.become due. The reviewing authority disapproved the finding of 
guilty of Specification 1 .of Charge III, approved the sentence and fOI'\!,arded 
the. record of trial for action under Article of \far 48. 

3. In support of-Specifications 1 and 2 of Charge II, the prosecution 
introduced evidence to show that continuously from 15 August 1941 to at least 
llay 1944, Opal_Bruno, alias 11:ary Del Basco, alias fary De Crasto, was a 
common prostitute in Honolulu, Territory of Hawaii, where she was employed 
from time to time in different houses of prostitution. For a portion of 
1942 she was employed as a prostitute in a house of prostitution known as 
the New Bungalow and in 1943 she entered similar employment in another such 
establishment called the Service Hotel where she was so employed at the 
time of trial of this case (R. 37-40, 42-44, 46, 47, 56; Ex. 13). It was 
common knowledge among members of the vice squad of the Honolulu Police 
Department that she was a prostitute (R. 41). She was listed as an 11 enter
tainer11 on the records of the Venereal Disease Control Office for the Board 
of Health, Territory of Hawaii, an "entertainer" being a person employed as 
a prostitute in a house of-prostitution. She had been examined from time 
to time by that office for venereal disease over the period from 15 August 
1941 to 22 May 1944 (R. 40, 42-44, 46). 

Sometime prior to Easter 1943, accused told Captain iiilliam R. 

Coulson that he had sold his dog to a prostitute and that it was possible 
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for him to arrange a party at her home (R. 75). Apparently this occurred 
sometime during January or February 1943, inasmuch as it was during that 
period that accused informed Colonel Arthur B. Custis, his superior officer, 
that he was going with a girl named Opal (Ex. 22). Captain Coulson and 
several lieutenants in accused's organization attended a gay Baster pa~ty 
at the home of foary Del Basco and Captain Coulson then discovered her to 
be the prostitute about whom accused had earlier spoken (R. 75, 76). 
About a week after this party Captain Coulson asked accused "How's your 
whore" or 11How 1s business downtown" and accused laughed in reply (R. 76). 
First Lieutenant Donald E. Cleveland was one of the·junior officers at 
this party and some t"o or three weeks thereafter he heard a discussion as 
to the profession of Mary Del Basco (R. 79). Her home was located in Kalihi 
Valley and contained a kitchen, two bedrooms, living room, bar and maid's 
quarters for which she paid a monthly rental of ~125. She also employed a 
personal maid (R. 66, ,67; Ex. 23). Sometime soon after accused became ac
quainted with Niary Del Basco he remarked to Colonel Custis that 11 I am all 
set now. I don I t have to worry about getting this woman into trouble 11 (Ex. 
22). 

From February to July or August 1943, accused lived at l'iiary Del 
Basco 1s house at least half of every week (R. 56, 91; Ex. 24). During this 
time he had quarters with Colonel Custis but went there generally only to 
change his clothes or obtain his laundry. He informed the colonel that he 
was staying with Opal up in Kalihi Valley (Ex. 22). Colonel Custis !?let ,,, 
this woman about a month after accused had first commenced to associate 
with her when accused escorted her to a surprise birthday party given for· 
the colonel on 27 February 1943. She was seen with accused in his living 
quarters at Hickam Field on several occasions and accused also escorted her 
to social functions at the Hickam Field Officers' Club where she was intro
duced to many officers and civilians connected with this field (R. 62, 65, 90; 
Exs. 22, 23). She was escorted by accused to one party at the Officers' C+ub 
around June 1943 where she was introduced to officers and civilians. She 
attended a dance at the club sometime in July or August 1943 and also the 
large Luau festival held there that year ,(R. 68, 69, 81; Exs. 22,·24). In 
Wiay or June 1943, Colonei Custis and other officers attended a'party given 
by accused at hla.ry Del Basco 1s home for the officers.of his squadron (Exs. 
22, 24). Accused invited hlajor James Kirkpatrick to dinner at her "large, 
beautiful home 11 in July 1943, and sometime later in 1943 Major Kirkpatrick, 
along with several other officers, was invited by accused to attend another 
party at the Del Basco home (Ex. 23). At various times over a period of 
two months commencing sometime in r.;ay 1943 accused was accustomed to have 
an enlisted man drive him to Ralihi Valley and then return for him the 
following morning around 7 a.m. This enlisted man also had transported 
two formally gowned women from.the Kalihi Valley house to accused's quarters 
(R. 72-74). Captain Phillip Hawgood, who had been in the company of 
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accused and l.:S.ry Del Basco on some five or.six occasions, slept at her 
home one night, occupying one of the two bedrooms.· Accused did not 
occupy the room with him but departed with him the next morning (R. 83), 
Accused also escorted this woman to public eating establishments in 
downtown Honolulu on an average of about once a week (:1. 62, 80). 

On 6 July 1943, accused and ll:ary Del Basco acquired a Packard 
automobile, title to which was taken in their joint names (R. 52; t:x. 16). 
Mary Del Basco testified that she loaned accused .;500 to buy the car. The 
auto was for accused's use and her interest in it was solely a security 
interest to insure repayment of the loan. However, she admitted she filed 
the gas ration application for the automobile stating thereon that she 
used it for transportation to and from her work at the Service Hotel (H. 56, 
57; Ex. 17). 

During this period from February to July or Aueust 1943, tiary 
Del Basco was about the only female companion nith whom accused was seen. 
She was considered to be a respectable girl at least by Colonel Custis 
(Ex. 22). However, sometime between June and October 1943 it had become 
common gossip among the officers and men of accused's squadron that he was 
associating with a prostitute (Ex. 24). In July or August 1943 Colonel 
Custis learned of Mary Del Basco 1s profession, summoned accused to his of
fice and informed him that she was a common prostitute. Accused denied 
that he had any knowledge that such was her occupation and stated that he 
would cease associating with her (Ex. 22). Niary Del Basco testified that 
Tihen she first met accused she told him her family was wealthy and that 
she was employed at a local concern named C. B. Brewer's Company (R. 63). 
She stated that she never informed accused of her true occupation but that 
about two weeks before accused departed for a trip to the mainland on 
14 August 1943, accused told her that Colonel Custis had informed him of 
her profession and that he would be unable to see her in the future (R. 58, 
64). 

A statement given by accused to a Colon~l Benda of the Inspector 
General's Department on 28 October 1943 was read in evidence without 
objection (R. 54, 55). In it accused stated that he first began to 
associate with Mary Del Basco in February 1943, after having sold his dog 
to her. Although he spent several evenings at her house, he denied that he 
lived with her. Althou~h he associated with her until three or four weeks 
prior to his trip to th; mainland on 14 Autust 1944, visited at her home, 
escorted her to public dining establishments and to the Hickam Field 
Officers I Club, he denied he was aware of the fact that she was a prostitute. 
He stated he did not see !{iary Del Basco and was not in her company after 
Colonel Custis had informed him of her occupation (R. 54) • 

.. 
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In support of the Additional Charge and its Specification the prose
cution introduced evidence to show .that just before accused left on his 
trip to the mainland on 14 Au~ust 1943, 11".ary Del Basco gave 1ajor 
Kirkpatrick her check fo'!;' ,r350, dated 12 August 1943, which she asked him 
to deliver to accused (R. 59). Tu;ary Del Basco testified that this check 
represented part cf' her loan to accused to finance purchase of the Packard 
automobile (R. 59; Ex. 18), although the auto had been purchased 6 July 
1943. She admitted that just three weeks before she gave accused this 
check he had told her he would no longer associate with her (R. 59). 

On 22 August 1943, while accused was on his trip to the mainland, 
he cabled the following message to Mary Del Basco at Honolulu, viz: "f,,iss 
You Home Soon" (R. 161; Bx. 28). On 11 September 1943, accused telephoned 
from Sacramento, California, to l~ry Del Basco at Honolulu. He opened the 
conversation with 11Hello, darling. How are you", and then inquired as to 
her health. After discussing a woman known to both of them, the conversation 
continued as follows (R. 71; Ex. 19):. 

Accused: 11"ilell, I just wanted to talk to you•. I get awful 
lonesome." 

Mary: 11Did you talk to mother7 11 

Accused: 11 No, but I'll be going back that way and I'll call 
her when I get down there. 11 

Illary: 11 I see. 11 

Accused: "Take good care of yourself now, baby. 11 

hiary: 11 I will, honey." 
Accused: 11 0kay, darling. I hope to see you soon. 11 

Mary: "All right, dear. Bye. 11 

Accused returned to Eonolulu from his trip to the mainland on 
10 October 1943 (E.x. 22). On 3 November 1943, accused and Mary Del Basco 
sold and transferred the Packard automobile to one John Messina for the 
sum of ~6o0. tiary Del Basco testified that she received ~200 of the purchase 
price to apply on her loan of ~500 to accused. Accused did not repay the 
balance due on this loan until March or April 1944 (R. 51, 57; Bx. 15). 

On 17 November 1943, 1iiary Del Basco visited \lichman's Jewelry 
Store, Honolulu, and was shown several men's wrist watches. After tentatively 
selecting one she left the store. The following day she returned and looked 
at two more expensive models. She then called accused who was apparently 
outside the shop and he entered. Concealing the price tags from his view 
she asked him which watch he preferred and he indicated his choice. She 
then tore the price tag from the watch selected, handed it to the accused 
and told him to run along. Accused left the store while I.iary Del Basco 

.. 
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turned to the saleslady and paid her the pur-chase price of the watch in 
cash, ~825, including tax (R. 85-87). 

In support of Specification 3 of Charge II the prosecution intro
duced evidence to show that in uctober 1943 accused was delinquent in paying 
his account ,vi th the Hendricks Field Post ixchanse, ~ebrinG, Florida (R. 10). 
By 9th Indorsement dated 17 Hovember 1943, accused was instructed by order 
of the Commanding General, Headquarters Seventh .Air Force, to itemize all 
amounts he had paid on a balance of f,237 .35 which had been due and owing on 
22 December 1942, and to explain- the contradiction between the 4th Indorse
ment dated 18 August 1943, in which accused stated that a check was being 
sent to pay the balance due, and the 7th Indorseruent dated 7 October 1943, 
wherein accused stated that payment of the balance had not been made. Ac
cused replied by 10th Indorsement stating that the account had been paid in 
full on 1 November 1943 a.nd also that (Bx. 1): 

11 2. In reference to the fourth endorsement due to being sent 
to the mainlan~ on duty it was impossible to make remittance, as 
I did not draw my pay during .the period of this Temporary duty•. 11 

As a matter of fact while accused was at b':cGlellan Field,-California, during 
his trip to the mainland he had been paid base and longevity pay and rental 
and subsistence allowances to include 31 August 1943 and also a partial pay
ment of ~60. 'All this appeared on accused's pay and allowance account for 
the month of September 1943 (Ex. 2). In an 11th Indorsement accused was 
confronted with these facts a'"'tld"requested to explain them. He replied by 
12th Indorsement and offer~d the following explanation (Ex. 1): 

"In compliance with your request of 11th Ind, the above voucher 
is correct, but due to circumstances of expense over a period of 
Eight weeks, as well as loaning finances to the enlisted p,ersonel 
during this duty it was impossible to keep any obligations until 
such time as I had returned to this station." 

In support of Specification 2 of Charge III the prosecution intro
duced evidence to show that on 14 August 1943 a B-17-F.type Army aircraft 
left Hickam Field on a flight to the United States •. The accused was the 
pilot in command of the flight, Major Kirkpatrick was co-pilot, Second 
Lieutenant F. M. Hemmings was navigator and Technical Sergeant R. Ki. Stanley 
was engineer. One other_ individual comprised the balance of the crew (R. 24; 
Exs. 5, 23, 28). This trip was strictly an emergency business trip to permit 
accused to secure c~itical supplies for the Seventh Air Force Gunnery School 
and spare parts for training equipment. The orders for this trip set forth 
an itinerary which included visits to the following cities in the order.set 
forth, viz: San Francisco, California; Dallas, ~exas; Dayton, Ohio; 
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New York City; Dayton, Ohio; San Francisco, California; return to 

Honolulu, Territory of Hawaii. The trip was to consume not more than 

fourteen days, although accused did not in fact return to Hickam Field 

until 10 October 1943. No deviation from the planned itinerary was 

authorized. If fo~ business reasons it became advisable to deviate 

from the itinerary, permission so to do was to be obtained beforehand 

from Colonel Custis. If any deviation occurred as a result of an emergency 

arising from weather conditions or unforeseen exigencies, the change in 

itinerary·was to b~ promptly reported to Colonel Custis (R. 25; Exs. 5, 

22). 


The B-17' aircraft left H.ickam Field at 0030 hours on Saturday, 

14 August 1943 and arrived at Hamilton- Field, California, at 1445 hours 

the same day. At 1930 hours that day this aircraft was flov1n from Hamilton 

Field to Gowen Field at Boise, Idaho, arriving there at 2400 hours (Ex. 7). 

Although the flight to Gowen Field was made with accused's permission, he 

did not go on it. He permitted Major Kirkpatrick to pilot the plane on 

that flight and Viar Department Air Corps - Form No. 1, upon which the pilot 

of the plane was required to make certain entries, lists Lieutenant Hemmings 

as co-pilot (R. 17, 19, 20; Exs. ?, 28). Lieutenant Hemmings was a rated 

navigator but was not a rated pilot or crew chief (R. 18; Ex. 23). Accord

ing to Major Kirkpatrick certain of the radio equipment of the plane, in

cluding the command set receivers and radio compass, had not functioned 

properly on the trip across the Pacific. Inquiries at Hamilton Field and 

McClellan.Field, California, revealed that the necessary repairs could.not 

be made at either place until Aionday, the repair shops apparently being 

closed over the week end. 1;ajor Kirkpatrick had previously been stationed 

at Gowen Field and his wife and children were living in the city of Boise. 

Believing that personnel at that field would make the necessary repairs on· 

Sunday, it was decided that he should fly the plane there and then spend 


,the week end visiting with his family. The return flight to Hamilton Field 
was made on the following Tuesday. According to Major Kirkpatrick accused 
in the meanwhile concernea himself at McClellan Field with matters pertaining 
to his mission (Ex. 28). , 

Form 41B is an official record which is carried aboard all planes 
and on which entries are made regularly after each flight relative to all 
inspections made of the plane and all repair work done thereon (R. 29-31). 
On the Form_41B of this B-17 aircraft there appears no entry of an inspection, 
work done or repairs made on Sunday, 15 August 1943. However, for 14 August
1943, the following entry appears, viz (R. 31; Ex. 9): . · 

' 
"#15 Check Radio compass OK Toggle Switch on Compass Rec 
was on - C - W - instead - of - voice (Sgt. Balunos)" 
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The expression 11C-W 11 means 11 continuous wave 11 (R. 31). To change from 
continuous wave to voice merely requires a manual flip of the exposed 
toggle switch. The phrase "Radio compass OK" meant that the compass had 
been inspected and foun~ to be operating properly (R. 95). 

In support of Specification 3 of Charge III the prosecution 
introduced evidence to show that according to Army Air Forces Regulation 
No. 55-5, 30 September 1942 

"multi-engined aircraft, the cockpits of which are arranged for 
side-by-side seating of pilot and co-pilot will be operated with 
a co-pilot except-that commanding officers may authorize the 
operation of such aircraft with a minimum pilot crew of one pilot 
provided the pilot is accompanied by a crew chief or aerial engineer 
who is thoroughly familiar with the mechanical operation of the ~ir
plane and its equipment". 

The regulation further provided that "Commanders may authorize deviation 
from the above requirements in case of military necessity" (Ex. 8). As 
has already been stated, Lieutenant Hemmings, who was a rated navigator 
but not a rated pilot or crew chief, was listed as co-pilot on the flight 
to Gowen Field, Idaho, on the plane I s Air Corps Form ifo. 1. Technical 
Sergeant R. 111.. Stanley was engineer on this flight (H. 20; Ex. 7). 

By agreement between the defense and the prosecution, Brigadier 
General iiilliam J. Flood, Chief of Staff, Seventh Air Force, was permitted 
to give his interpretation of Army Air Forces Regulation No. 55-5. He 
stated that when a plane was 11out on its own" the pilot of the plane could 
authorize its operation by the co-pilot alone provided he was accompanied 
by a qualified crew chief or aerial engineer. He believed that if the ac
cused were busy on matters connected with his mission that would constitute 
the "military necessity" requisite to permit deviation from the general rule 
promulgated by the regulations (R. 26). 

In support of Specification 11 of Charge III the ·prosecution 
'introduced evidence to show that, according to accused's official orders 
covering the trip to the mainland, a stop at Kansas City, Missouri, was 
not authorized (Exs. 5, 22). About the time the trip was made Colonel 
Custis was having some dental work done in Honolulu and some dental sup
plies which could be obtained from a dental house in Kansas City were 
needed to complete the work. According to Colonel Custis he gave accused 
a check for ~5 just before the latter departed on this trip and asked him 
if he would send it to the dental house in Kansas City when he arrived at 
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San-Francisco, along with a letter requesting that the particular sup
plies desired be shipped to accused at San Francisco so he could pick 
them up there after completion of his trip about the United States and 
carry them to Honolulu. The SUP!)lies weighed less than a quarter of a 
pound. Colonel ~ustis' stated that he did not ask accused to stop at 
Kansas City and obtain these supplies (Bx. 22). According to !Jiajor 
Kirkpatrick's version of this incident, just prior to leaving Honolulu 

Colonel Custis "wrote on a sheet Of paper the name and address of a 
dental laboratory in Kansas City, from which I was to obtain a denture 
for him; and he gave me the money therefor" (Ex. 23). An overnirht stop 
was in fact made at Kansas City and the dental supplies were obtained 
(R. 19; Exs. 7, 23). While at Kansas City, according to II.ajor Kirkpatrick, 
they conferred with representatives of Twentieth Century Fox Iviotion · 
Pictures relative to training films which might be a·:ailable for use by 
the Seventh Air Force Gunnery School, having been advised so to do by 
Training Aids Division in New York (Ex. 23). · 

4. After accused bad been infor~ed of his rights as an accused on 
trial, he elected to take the stand and testify under oath. In addition 
the defense presented other evidence on certain of the offenses charged. 

With respect to Specifications land 2 of Charge II, accused 
testified that he met Iviary Del Basco in February 1943 when she purchased 
his dog and soon thereafter he began to associate with her. He visited· 
at her home and "many times spent the night there" (R. 118, 119). He 
escorted her to dinner at public places in Honolulu, to dances and parties 
at Hickam Field Officers' ·Club, to officers' homes and to his own quarters 
(R. ll9, 120). She informed accused she was employed by c. Brewer Co. in 
Honolulu and accused asserted he did not discover her real occupation until 
sometime in late July or the early part of August when Colonel Custis in
formed him and Major Kirkpatrick of it (R. 120, 121). At first accused did 
not recall having any conversation with Captain Coulson sometime prior to 
Easter 1943 during which accused referred to Tuary Del Basco as a prostitute
(R. 119). Later he denied that he ever so referred to her in any conversation 
with Captain Coulson (R. 138, 139). Accused denied that he told Colonel 
Custis, shortly after his association with l\iiary Del Basco began, that now 
he would not have to worry about getting a woman pregnant (R. 141). The 
statement of Commander John B. Cooke, u. s. Navy, retired, was admitted in 
evidence with the consent of the prosecution. In it the commander stated 
he had seen Mary Del Basco in accused's company on some eight or ten oc
casions, one of which was a birthday party given for him at Hickam Field 
on 17 May 1943 (Ex. E). 

On cross-examination accused admitted he had been married three 
times,.baving married his third and present wife,~ Catholic, before his 
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second marriage had been terminated. Although his third wife had stated 

she would not divorce him, apparently accused had busied himself about 

maintaining divorce proceedings and had gone so far as to become engaged 

to a nurse connected with the 147th General Hospital (R. 126, 128, 137). 


' 
With respect to the Additional Charge and its Specification, the 

a.ccused testified that he did not associate with Mary Del Basco after he 
learned her real occupation except to close up business matters connected 
with the sale of the Packard automobile. He stated that although Mary had 
agreed to loan him all of the money to buy the auto,.he actually paid the 
balance of $350 due on it and that the check he received from her on 
12 August 1943 was given to him in fulfillment of her promise to loan him 
the money to buy the auto (R. 121, 122). Major Kirkpatrick gave him the 
check stating "Mary wanted you to have it" {R. 139). When he returned 
from his trip to the'mainland he sold the auto for $600, paid Mary $200 of 
it in reduction of her loan and repaid the balance of the loan around Easter 
1944 (R. 122, 142). He explained his trans-oceanic phone conversation with 
her by stating that he wished to pacify her because he was fearful she might 
cause him trouble (R. 128). He stated, "In my own opinion, knowing I had 
been deceived by this lady, I didn't know what she might do, and I didn't 
care to become involved any more, so I called her up and inquired if any
thing could be done. I didn't mention when I would be back" (R. 123). He 
conceded he might have sent her a card and a cablegram from the mainland , 
during his trip (R. 128). He ecplained this conduct by saying, 11Just becauss,, 
you don't associate with a person is no reason for not calling or writing. 
A telephone call or a card is not an association" (R. 128). tiiajor Kirkpatrick 
had given accused the address of Mary's motlier and accused planned to call 
her while on the mainland to tell her of Mary's well being (R. 144). · 

Accused further testified that late in November, after he and 

Major Kirkpatrick had been suspended from duty, they were walking in 

downtown Honolulu and quite by accident met Alary Del Basco who handed 

Major Kirkpatrick a Christmas present. She told accused·to accompany her 

down the street and she would give him a present. Therefore; they entered 

a jewelry store and Mary told accused to take his choice of one of two 

watches which were shown to them. He indicated his choice, took the watch 

he chose and then left the store after thanking her (R. J.23) • 


. Ylith respect to Specification 3 of Charge II, accused stated 

that when he wrote the 10th Indorsement he had not received flight pay due 

him, although he had received all other pay and allowances plus a partial 

payment of $60, and that he had intended to say in the indorsement that he 


.had not drawn ill of his pay and for that reason the account with the Exchange 
at Sebring Field ~d not been settled earlier. H~ had little experience with 
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military correspondence and had not intended to deceive by bis misstate
ment (R. 101, 102, 143). 

In defending against Specification 2 of Charge III the accused 
testified that on the trip to the mainland the radio equipment of the B-17 
plane including the radio compass failed to function properly. He sought 
to have the equipment serviced at Hamilton Field upon arrival there on 
14 August 1943 but was advised that there were no spare parts at the field. 
Accused flew to San Francisco that same afternoon but the repairs could not 
be made there. It was decided that either Tucson, Arizona, or Gowen Field, 
Idaho, was the nearest place where the work could be performed. Because of· 
Major Kirkpatrick's acquaintance with personnel at the latter field it was 
decided that he should fly the plane there and have the necessary repairs 
made while accused remained in California to carry on with the business of 
·the· mission (R. 107, 108). 

Second Lieutenant Frederick M. Hemmings, the navigator on the 
flight from Honolulu, testified that the radio compass did not function 
properly during the trip to the mainland (R. 149). When the plane landed 
at Hamilton Field at the end of its trans-oceanic flight, it was met by 
accused's wife {R. 154). Major Kirkpatrick's wife met the plane when it 

·landed at Gowen Field (R. 155). During the flight to Gowen Field the radio 
ceased to function and they were forced to land at Pocatello, Idaho, to 
obtain their bearings. On the return trip to Hamilton Field the radio 

.functioned properly'(R. 151). 

With respect to Specification 3 of Charge III, the accused testi 
fied that the requirements of Army Air Forces Regulation No. 55-5 were 
complied with on the flight to Gowen Field because Technical Sergeant StanlEV 
was a qualified flight engineer on B-17 type of aircraft and "one of the 
'finest crew chiefs*** in this area" (R. 109). Accused believed the trip 
to Gowen Field was dictated by "military necessity" in order to afford rest 
for his crew and to obtain the necessary repairs to the radio equipment 
(R. 110). Lieutenant Hemmings testified that both he and the flight engineer, 
Technical Sergeant Stanley, acted as co-pilot on the flight to Gowen Field. 
For the fir~t 30 or 45 minutes of the flight Sergeant Stanley was in the 
co-pilot1 s seat and then as night fell the lieutenant relieved him. Sergeant 
Stanley returned to the co-pilot's seat-before the plane was landed at 
Pocatello, Idaho. He assisted in the take-off from there and remained in 
the co-pilot's seat for the baJ.ance of the flight to Gowen Field where he 
"also landed the ship" (R. 150, 151). 

With respect to Specification 11 of Charge III, accused testified 
that he was told by .t.lajor Kirkpatrick that they were to si..op at Kansas City, 
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t:issouri, to pick up some items for Colonel Custis. They also used 

this overnicht stop to contact representatives of Twentieth CentUFJ~ 

Fox films in an attempt to locate training films (R. 115). Lieutenant 

Herrunings testified that the afternoon of the day the flight to the main

land was made Colonel.Custis entered the hangar at Hickam Field and 

handed Major 1:irkpatrick some papers. He did not recall if accused was 

present on that occasion (A. 153). 


5. The evidence introduced by the prosecution in support of Speci
.fication 1 of Charge II conclusively shows that at least from 15 April 1943 
until 31 July 194.3 (as found by the court) the accused publicly associated 
with a common prostitute. ,--ie not only lived with her at her home about half 
that period of time but also escorted her to public eating establishments 
in Honolulu, to his quarters, to social events at the Hickam Field Officers' 
Club and to parties ~iven by other officers. He invited other officers to 
the home of the prostitute to attend parties held there. During this 
association he introduced her freely to officers and civilians connected 
with Hickam Field. Accused's only defense was that he did not know she 
was a prostitute •. However, competent evidence introduced by the prosecution 
shows that he learned of her profession shortly after he met her in February 
194.3. He told Captain Coulson she was a prostitute sometime prior to Easter 
194.3, and also told Colonel Custis, in a conversation concerning her, that 
11 I am all set now. I don't have to worry about getting this woman into 
trouble 11 • All during this time rumors as to the profession of accused's 
lady friend were rampant in accused's organization. ~t least one officer 
chided accused about her unsavory occupation and received only a laugh in 
reply. The evidence conclusively establishes that accused knew the occupa
tion of this woman from the inception of his association with her and that 
despite it he associated intimately with her and brazenly escorted her in 
public and to social {unctions attended by military personnel. He also 
arranged parties at her not too modest home to which he invited other of
ficers. Such conduct was reprehensible and disgraceful and leaves no doubt 
of accused's unfitness to remain an officer. The court found accused guilty 
of associating with this prostitute from 15 April 194.3 rather than from 
l tlarch 1943 as alleged and the evidence fully sustains the finding. 

After all evidence had been presented, the prosecution requested, 
and was granted, permission by the court to amend Specification 2 of 
Charge II by changing the date on which accused was charged with escorting 
this prostitute to a dance at the Officers I Olub APO ://95.3 from 19 June 1943 
to 17 ~~y 1943. Although witnesses for the prosecution testified that ac
cused escorted her· to a party at the Officers' Olub around June 194.3 and to 

· a dance around July or August 1943, a witness for the defense definitely 
fixed 17 I1ay 194.3 as a date on which she and accused attended a social 
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function at the club. Apparently because of that definite testimony, · 
the prosecution sought and received permi~sion from the court to amend 
the Specification. 

A court may permit a specification to be amended if, though 
defective, it is nevertheless sufficient fairly to apprise the accused 
of the offense alleged (M;M, 1928, par. 73). In view of the fact that 
the evidence shows accused escorted this woman to the Officers' Club on 
several occasions, one of which occurred around June 1943, it might well 
be doubted that the original Specification (fixing 19 June 1943 as the 
date of the offense) fairly apprised accused that he was being tried only 
for the particular visit made to the club on 17 May 1943. If there had been 
but one visit made to the Officers' Club the amendment might well have been 
allowed. The evidence indicates that such was not the fact. However, even 
more substantial objection exists to this Specification. Under Specification 
l of Charge II the court found the accused guilty of associating with her 
from 15 April to 31 July 1943. The association is not limited to any 
particular places or times during this,.period. The language of the Speci
fication is sufficiently broad to include his association with her wherever 
and whenever it occurred from 15 April until 31 July 1943. Escorting her 
to the Officers' Club on 17 May 1943 was but one incident of the entire 
association of which he had already been found guilty. Thus, when accused 
was found guilty of Specification 2, he was in fact being twice found 
guilty of the same offense. It is elementary that an accused may not 
properly befound guilty twice for the same offense. Accordingly, the 
finding of guilty of Spec~fication 2 of Charge II cannot be sustained. 

Under the Specification of the Additional Charge competent 
evidence shows that after 1 August 1943 and after Colonel Custis told ac
cused he knew of Mary Del Basco 1s profession and advised him to cease his 
association with her, he still continued to do so at least to the extent 
of (a) speaking to her in endearing and affectionate tones over trans
oceanic telephone from California to Honolulu, (b) sending her a cable 
indicating that he missed her while on his trip to the mainland, (c) 
accepting a check for ~350 from her, his attempted explanation of which 
is offensive to ordinary common sense, and (d) accepting from her as a 
present a wrist watch valued at $825. There is no evidence that this 
later association was of the flagrant and open nature that characterized 
accused's relations with,this prostitute over the period covered by 
Specification 1 of Charge II. Nevertheless it is clear that accused 
continued a social relationship with a common prostitute after her 
character and profession had become known to him and his superiors and 
he had been warned against continuance of the relationship. For an of
ficer to continue such an assoc~ation under these ~ircumstances, albeit 
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concealed to a substantial degree.from the public gaze, constitutes con

duct unbecoming an officer and a gentleman in violation of Article of liar 

95 •. Although this conduct is alleged in the Specification to be "to the 

scandal and disgrace of the military service" such words are descriptive 

only and may be treated as surplusage. Conduct condemned by Article of 

War 95 is not necessarily conduct that scandalizes the military service or 

the community (Winthrop's Iiiilitary Lm, and Frecedents, 2d Ed., p. 711). It 

is conduct nmorally unbefitting and unworthy" of an officer and.a gentleman 

(Winthrop, supra, p. 711). If the net effect of an officer 1s behavior in 

an unofficial or private capacity is such as to exhibit him 11as morally 

unworthy to remain a member of the honorable profession of arms 11 , his 

conduct is violative of Article of ·;:ar 95 (',iinthrop, supra, p. 713). Such 

was the conduct of the accused in associatinz; with this. woman after 1 August 


·1943. The evidence sustains the findings of guilty of the Additional Charge 
and its Specification. 

i1e are not unmindful that Specification 1 of Charge II and the 
Specification of the Additional Charge cover a continuous association with 
this prostitute from 1 March 1943 to 1 December 1943. Objection might be 
raised that inasmuch as a continuous course of conduct is the gravamen of 
the offense, arbitrarily to separate the conduct under two specifications, 
one covering the period from 1 March 1943 to 31 July 1943 and the other from 
l August 1943 to 1 December 1943, constitutes an unreasonable multiplioation 
of charges frowned upon by military law (MCJ.'v;, 1928, par. 'Z/). Certainl;! it 
would have been improper to have arbitrarily divided the entire period from 
1 March to 1 December into two or more periods unless the character of the 
assoc.iation warranted such a division. However, the temporal division here 
made was not arbitrary. Accused 1 s conduct during the first period was open 
and notorious. Around July or August came the denouement so far as accused's 
superior officer was concerned. Colonel Custis learned of the girl's character 
and profession, conveyed his knowledge to accused and was informed by accused 
that he would terminate the relationship. This accused failed to do, but, on 
the contrary, he continued to associate with his paramour although he did so 
in a secretive, unobtrusive way to avoid detection. It thus becomes clear 
that accused 1s conduct was not continuously of the same nature over the entire 
period but rather falls into two distinct categories. Under such circumstances 
it was not improper to set forth each course of conduct in a separate' specifi 
cation. 

) 

The evidence offered under Specification 3 of Charge II conclusively 
establishes that accused knowingly and intentionally made a false official 
stat.ement in writing to a superior officer, stating that he had received no 
pay while on his trip to the mainland when in fact he had received base and 
longevity pay, rental and subsistence allowances and a partial payment of $60~ 
He had not, however, received his flight pay. Grasping tha~ fact, he sought 
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to convince the court that when he wrote that he had not received "my 
·pay11 while on'his trip to the mainland, he meant to write "all my pay". 
This explanation fails to command credence when it is remembered that 
he was using the alleged failure to receive pay as an excuse for failing 
to make remittance on an obligation long overdue. The evidence sustains 
the finding of gullty of Specification 3 of Charge II. · 

The evidence offered under Specification 2 of Charge III demon
strates that accused violated orders which expressly programmed the itinerary 
of the night to the mainland when be permitted Major Kirkpatrick to fly the 
plane to Gowen Field, Idaho. Accused sought to explain it on the· grounds 
that the trip was necessary to obtain needed repairs to the plane's radio 
equipment over the week end to prevent any loss of time from the business of 
the mission. This excuse was demolished by documentary proof that no repairs 
were made at Gowen Field·inasmuch as the radio equipment was found to be 
functioning properly. Further, we are unable to see how any time was con
served since Major Kirkpatrick did not return to Hamilton Field, California, 
until the Tuesday following the week end. 1Iore time would have been saved 
if the plane had remained at Hamilton Field and the alleged repairs had been 
made on Monday. It is inescapable that the real purpose of the trip was to 
permit Major Kirkpatrick to visit his wife and children in Boise, Idaho. The 
evidence sustains the finding of guilty of Specification 2 of Charge III• 

. 
The evidence offered under Specification 3 of Charge III shows 

that on the flight to Gowen Field the plane was.piloted by Wiajor Kirkpatrick 
with Lieutenant Henunings listed as co-pilot although he was only a rated 
navigator. Technical Sergeant Stanley served as engineer on this flight. 
Under Army Air Forces Regulation No. 55-5, 30 September 194~, operation of 
this plane with a minimum pilot crew of one pilot accompa~ied by an•aerial 
engineer thoroughly familiar with the mechanical operations of the plane and 
its equipment was authorized. The prosecution presented no evidence to show, 
that Sergeant Stanley did not Mfill the requirements of that regulation. 
Proof of that fact was an essential element of the offense alleged. Failure 
to offer any proof on that essential point was fatal to the proseeution1s 
case. In addition, the defense presented evidence to show that Sergeant 
Stanley occupied the co-pilot's seat for a portion of the trip and actually 
assisted in landing and taking off the plane during this flight. Such • 
evidence .brings the defect in the prosecution's case into bold relief. The 
evidence does not sustain the finding of guilty of Specification 3 of Charge III. 

The evidence offered under Specification 11 of Charge III estab

lishes that accused made an overnight stop at Kansas City, Missouri, while 




(l?) 

on his trip to the mainland. This stop w~s not authorized by accused's 
official orders. Although the defense introduced evidence to show that 
the stop was made at the request of Colonel Custis, accused's superior 
officer, to permit per'formance of a personal errand for him, Colonel 
Custis denied that he had requested accused so to do. The ~ourt believed 
the testimony of Colonel Custis. There is nothing in tQe record to 
indicate it was unwarranted in so doing. The evidence sustains the find
ing of guilty of Specification 11 of Charge III. 

6. The accused is 32 years of age. In civilian life he was employed 
in promotion and public relations work successively by two of _the smaller 
western airlines in this country. He served as fiight lieutenant in the 
Royal Canadian Air Force from June 1940. He was commissioned a captain, 
Army of the United States, 16.May 1942 by Special Order of the Canadian
American ~lilitary Board, Belleville, Ontario. He was promoted to major 
on 1 January 1943. 

. 7. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as noted above, no errors injuriously 
affecting the substantial riehts of accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty of Charge II and Specifications 1 
and 3 thereof, Charge III and Specifications 2 and 11 thereof, and the Aa
ditional Charge and its Specification, legally insufficient to support 
the findings of guilty of Specification 2 of Charge II and Specification 3 
of Charge III, and legally sufficient to support the sentence and to warrant 
confirmation of the sentence. Dismissal is mandatory upon conviction of a 
violation of Article of v;ar 95 and is authorized upon conviction of a 
violation of Article of War 96. 

Judge Advocate. 
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SPJGH 
. CM 26JIY}3 1st Ind. 

War Department, J • .A.G.o., 23 OCT 1944 - To the Secretary or.War. 

1.. Herewith are ·transmitted for the action of the President the 

record of trial and the opinion of the Board of·Review in the case of 

Major Stuart S. Knickerbocker. (0-1699180), Air Corps. 


2. I concur in the opinion of the Board of Review that the·record 
of trial is legally sufficient to support the findings of guilty of 
Charge II and Specifications land 3 thereo£, Charge III and Specif'i- . 
cations 2 and 11 thereof', and the Additional Charge and its Specification, 
legally insufficient to support the· findings of guilty of Specification 
2 of Charge II and Specification 3 of Charge III, legally sufficient to 
support the sentence and to warrant confirmation of the sentence. The 
accused was found guilty of' knowingly ·and willfully associating with a 
common prostitute from 15 April 1943 until 1 December .1943, while married 
to his third wife, by escorting her·in public and to social !'unctions 
attended by military personnel and by living with her in her home for a 
portion of that time; or making a ralse official statement to a superior 
officer; of _deviating without permission from the authorized itinerary 
of an official business mission by flying an Army plane to a city not 
within the itinerary; and of permitting an officer under his.command 
similarly to deviate. Accused's conduct bas clearly demonstrated his 
moral unfitness to remain an officer. Further, in July 1944, he re
ceived a reprimand under the 104th Article of War for improper use of 
a Government vehicle.· I recommend that the sentence be confirmed but· 
that the forfeitures adjudged be remitted, and that the sentence as 

. thus modified be carried into execution. 

3.· Consideration has been given to the attached letter from 

Senator-C. Wayland Brooks dated 18 October 1944. 


4. Inclosed are a draft ot a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carcy into effect the recommendation hereinabove made, 
should such action meet with approval. 

4 	Incls Myron c. Cramer, 
Incl l - Record of trial. Major General, 
Incl 2 - Ltr tr Senator The Judge Advocate General • 

. C '.Vayland Brooks. 

Incl 3 - Dtt ltr for sig S/N. 

Incl 4 - Form of action. · 


(Findings ot gu1lt7 ot ~cification 2, Charge n and Specification 3,. 
Charge III, disapproved. Sentence con!irmed bJ.t forfeitures remitted 
o.c.v.o. f:177, 29 ntc 1944) • 
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WAR DEPAR'l'MENT 
Arm;y_Service Forces 

(19).r.n the Ottice 	ot The Judge Advocate General 

Washington, D. c. 


SPJGN 
CM 264138 

15 NOV 1944 

U N I T E D S T A T E S ) ·XXIII CORPS 


) 

v. 	 ) Trial by G.C.M. 1 convened 

) at Camp Swif't1 Texas, 28 
Private ANDREW LEWIS ) August 1944. Dishonorable 
(18105456) 1 Company C1 ) discharge and confinement 
816th Tank Destroyer ) tor ten (10) years. Dis
Battalion, Camp Swift, ) ciplinary Barracks. 
Texas. ) 

HOLDING by the BOARD OF REVIEW 
LIPSCOMB, 0 1CONNOR and GOLDEN, Judge Advocates·. 

l. The · record ot trial in the case ot the soldier named above 
has been examined by the Board ot Review. 

2. The accused was tried upon the following Charge and Speci

ficat1on1 


CHAEOE: Violation oi' the 58th Article of War. 

Specification: In that Private, Andrew Lewis.; Campany C1 

816th Tank Destroyer Battalion, did1 .at Camp Sw1ft1 

Texas, on or about 5 July 1944 desert the se~ce 
ot the United States by absenting himself without 
proper leave tram his organization with intent to 
shirk important service, to wit: transfer to a 
personnel replacement depot tor shipment to duty 
overseas, and.did, remain absent in desertion until' 
he was apprehended at Alice, Texas, on or about 
25 July 1944. 

He pleaded not guilty to and was found guilty·ot the.Specification and 
the Charge.. Evidence was introduced .o! . previous convict:ilm by sum-· 
mar,y court-martial o:r absence without leave :for two days and by 
special court-martial o£ absenc·e without leave for one month and eight 
d1J1'S• He was sen~nced to be dishonorably discharged the service,· to 
forfeit all pay and allowances_due or to become due1 and to be confined 
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., 

at hard labor for ten years at such place as the reviewing authority 
might direct. The reviewing authority approved the sentence., designated 
the United States Disciplinary Barracks., Fort Leavenworth., Kansas., as 
the place of confinement and forwarded the record of trial £or action 
under Article of War 5~-. 

3. The evidence for the prosecution shows that Company C, 816th 
'l'ank Destroyer Battalion, statfoned at Camp Srlft., Texas., was called 
upon to furnish personnel to be sent to a personnel replacement depot 
£or shipment overseas. Thirty-eight men of. the company, including ac
cused, were selected for the transfer and each of the men was then given 
a ten-day furlough (R. 6-8). Prior to their departure on furlough 
the company commander., •captain Guinn•~ read the 28th Article of War 
to the men and they were given the opportunity to ask questions · 
(R. 10-ll). Accused left camp on furlough _about 24 June 19"4 and failed 
to return at its expiration on 5 July l9L.4 (Ex. A; R. 7., 12). He 
remained absent without le~ve until 25 July 19L.4., when he was apprehended . 
at Alice., Texas (R. 9, 10). In a c0nversation with the investigating 
officer he admitted !mowing that he was scheduled to be sent to a 
replacement depot for shipment overseas on the expiration of his furlough 
(R. ll). At the time of trial., .28 August l9L.4., only a few of the men 

selected for shipment had left Camp Swift (R. 8). 


4. Evidence for the defense: Accused testified that he was not 
present at any meeting in which Captain Guinn read Articles of War 28 
or 58. The only meeting accused attended was when Captain Guinn spoke 
about furloughs. Captain Guinn told them they were getting furloughs· 
so as to be qualified for overseas replacement and that they might 
leave "any day• when they returned. Accused did not return because he 
was drinking (R. 17-19). · 

Private James v. D1Andrea testified that two meetings were had of the 
men selected for shipment; at one meeting Captain Guinn discussed fur
loughs., and a~ the other he read some Articles of War. Private D'Andrea 
did not see accused at the latter meeting (R. 13-15, 19-20). Sergeant 
Arthur I. Lemon had heard accused say he would like to go overseas. 
Accused was a good soldier (R. 12). 

5. Accused is ch~ged under Article of War 58 with desertion by 
absenting himself without leave with intent to shirk important service, 
to wit, transfer to a personnel replacement depot for shipment to duty 
overseas. It is an essential element of this offense that the service 
specified, transfer to a personnel replacsment depot for shipment to 
duty overseas, be important service within the meaning of Article of 
War 28. 
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. The question of •important service• as related to a transfer to 
a replacement depot has been recently considered by the Board of Review 
in CM 264237 Pattillo, CM 265447, Hodge and CM 266441, Mugan. In the 
Pattillo case the Board saida · 

•* * * 1Important service• includes all actual service 
designed to protect or pranote national or public interest 
or welfare I in a manner direct and immediate', such as 
embarkation for foreign duty in time of war, but does not 
include what may be termed •preparatory service' (l Bull. 
JAG Z7l, 272). . 

•There is no evidente in this record that accused's 
transfer to the Replacement Depot was directly related.to 

•embarkation 	for foreign duty. He might well have remained 
at Fort George G. Meade for an indefinite length of time 
before he, or a unit of which he was a member, or to wMch 
he was eventually assigned, was selected for transfer to a port 
of embarkation and alerted for prompt overseas shipment. 
Without proof that embarkation for foreign service was to 
result directly and immediately from the transfer to a 
Replacement Depot, that transfer can be classified only as 
a preparatory step· tQ such embarkation and, consequently, 
does not constitute important service within the intendment 
of Article of War 28. * * *9. 

The same conclusion was reached in the cases of Hodge and Mugan. 
As in the Pattillo case there is no evidence here that accused's 
transfer to a replacement depot was directly related to embarkation for 
foreign duty. There is nothing to shOW' that accused was under orders 
for immediate embarkation or that his transfer was anything other than 
merely a preparatory move. The evidence is sufficient, therefore, 
only to sustain the lesser included offense of absence without leave 
for the period alleged in the Specification, in violation of Article 
of War 61. 

6. The accused is 22 years of age. H~ enlisted in the Army at 

?an Antonio, Texas, 22 May 1942 and has no prior service. 


7. For the reasons stated the Board of Review holds the record . 
of trial legally sufficient to support only so much of the findings of 
guilty of the Charge and Specification as involves findings that the 
accused did, at the time and place alleged, absent himself without 
leave. from his organization and did remain absent until he was appre
hended at the. time and place alleged, in violation of Article of War 
61, and legally sufficient to support :th~ sentence• 

..s.:::::~.,;.:;;~:.....::f~~~r;:;::·~~e~e:::;; Judge Advocate. 

Judge Advocate. 
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SPJGN 
CM.264138 

1st Ind. 
NOV 171944 

Wa:r Department, J.A.G.o.,· - To the Commanding General, 
XXIII Corps, Fort McPherson, Georgia. 

l. In the case of Private Andrew Lewis (18105456), Company c, 
816th Tank Destroyer Battalion, Camp Swift, Texas, .I concur in the 
foregoing holding by the Board of Review and for the reasons stated 
therein recommend that only so much of the findings of guilty of the 
Specification and the Charge be approved as involves a finding of 
guilty of absence without leave, in violation of Article of war 61. 
Upon compliance with the forego~g recommendation, and under the 
provisions of Article of War 50½, you will have authority to order 
the execution of the sentence. 

2. It is reconnnended that the confinement be reduced to a p·eriod 
not in excess of five years in accordance with the policy announced in 
War Department letter AG-250.4 (2-12-43), dated 5 March 1943, Subject: 
•Uniformity of Sentences. adjudged by general court-martial•.· 

3. When copies of the published order in this case are forwarded 
to this office they should be. accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the 
published order, as follows: 

( CM 264138). 

~ • o-_e_._~ ....... 


l.t7ron C. Cramer, 

Major General, 


The Judge Advocate General. 

1 	Incl. 

Record'of trial. 
:'---' .. ,..... 



WAR DEPARTMENT 

Army Service Forces 


In the Office of The Judge Advocate General 

· Washington., D. c. (2.3) 

SPJGN 
CM 264149 5. OCT 1944 

UN I TE·D ST ATES ) ·ARMY Lu FORCES 
) CENTRAL FLYING TRAINING CO.MLAND 

v. 	 ) 
) Trial by G.C.M., convened 

Second Lieutenant RbBERT ) at Liberal., Y.ansas., 24 
L. BNGELHARDT (0-676766)., 	 ) August 1944. Dismissal, 
Air 	Corps. ) total forfeitures and 

) confinement for one (1) 
) year. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., QJCO:t·.1NOR and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submi.ts this., its opinion, to The 
Judge Advocate General. · · 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 94th Article of 1'Tar. 

Specification: In that Second Lieutenant Robert L. Engelhardt, 
Air Corps, did., at Liberal Arrrry Air Field, Liberal, Kansas, 
on or about 4 July 1944, feloniously talce, steal, and 
carry away, one Pioneer Type Sex~t., having Sto~k Number 
6200-327975, value about $445.00, the property of the 
United States., furnished and intended for the military 
service thereof. · 

The accused pleaded guilty to, and was found guilty, of the Charge and 
the Specification.· He was sentenced to be dismiJsed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor., at such place as the reviewing authority might direct, 
for four years. The reviewing authority approved the sentence but 
reduced the ·period of confinement to one year and forwarded the record 
of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that a Bendix Pioneer 
Navigation Sextant., having a reasonable market value of $.445.00., was 
issued on 13 April 1944 to Captain Burdette J. McKinnis at San Marcos 
Air Field., San Marcos., Texas. The Instrument was "Government property., 
furnished and intended for the military service thereof at all times" 
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(R. 7, 9-10; Pros. Exs. 2, 3, 4, 5). It could be identified not oricy" 

by its manufacturer I s serial number but by a peculiar naw in its 

w.i.nding mechanism (R. 8-9). 


Captain McKinnis was transferred to Liberal A:rrrry Air Field, 
Liberal, Kansas, Jhortly after 13 April 1944. He .arrived at his new 
station on 27 April 1944 bringing the sextant vii.th him (R. ?). During 
the evening of.4 July 1944, one day before he was due to leave for 
another post, the instrument was underneath the table in room 10 of BaITacks 
800 which had been assigned to him as his living quarters (R. 8). 

During Captain McKinnis' absence the accused entered the building 
for the purpose of visi:f;ing a Second Lieutenant William R. Fay (R. 16; 
Pros. Ex. 9). In passing room 10 the accused "noticed" the sextan~l;y;ing 
on the noor. Ha forthwith picked it up and "carried it back to /pi§./ 
own room" (Pros. Ex. 9). The next day he- placed the instrument in an 
"Aviator's Kit Bag", wrapped a blanket around the bag, and sent the package 
by express to ·his home at 4627 Sepulveda Boulevard, Van Nuys, California 
(R. ll; Pros. Exs. 6, 9). 

When Captain McKinnis returned to his quarters, he immediately 

discovered his loss (R. 8). Upon his reporting the theft to the Provost 

Marshal of the Liberal Army Air Field, a telegram was sent to the Provost 

Marshal of Van Nuys, California, directing that the package sent by the 

accused be searched (R. 11; Pros. Ex. 6). An examination of the shipment· 

made in pursuance to this instruction at the Railway Express Office of 

Van Nuys resulted in the finding of the sextant (R. 12; Pros. Ex. 7). It 

was promptly returned to Liberal Field (R. 12-13; Pros. Ex. 8). 


The accused, upon being interrogated, signed a full confession on 
· 11 July 1944 (R. 15; Pros. Ex. 9). Subsequently on 16 August 1944 he 

executed an additional statement in which he identified and described the 
sextant which he had stolen (R. 17-18; Fros. Ex. 10). Both documents were 
freely and voluntarily given (R. 15-18). 

4. The accused, after being apprised of his rights relative to . 

testifying or remaining silent, took the stand on his own behalf. He 

had been in the Arrey since 3 April 1942. After more than a year of 

service as an enlisted man ha had been honorably discharged on 21 April 

1943 for the purpose of accepting a commission as a second lieutenant 

on 22 April 1943 (R. 19-20; Def. Ex. A). His ground school grades had 

been high (R. 21). He had been stationed at various posts as a pilot and 

had accumulated between 1000 to llOO hours of flying time (R. 20). fur:i.ng 

pilot transition training at Liberal Army Air Field his record had been 

good (R. 21-22; Def. Ex. B) •.. 
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5. The Specification of the Charge alleges that the accuse{!. did, 
11 on or about 4 July 1944, feloniousJ.:r take, steal, and carry away, one 
Honeer '.i.'ype ~sxtant, having Stock 1:wnber 6200-327775, value about .,,445 .oo, 
the :rroperty of the Unite6 States, furnished and intended for the military 
service therGof •11 l'his was set forth as {l violation of Article of Tfar 
94. 

l'he accused. entered C.:a~tain i~cl~r.nis I quarters, picked up a sextant 
nrJ.ch -.,as Gove;."'!'lrJent 1,roperty, carried it to his ovm room, and mailed it 
the follm\inz day to his horne in Ve.n Nuys, California. The trespass, the 
as1,ortation, and the intent to ueprive the rightful owner of possession 
permanently arc all established by the testimony adduced, by the accused's 
free and. voluntary confession, an2 by his plea of v.uilty. 

l~lthough not raised by .him or by defense counsel, a question of 
constitutional law is presented ty the r0corc., for apparently the Pro
vost .,:arshal of' Van Nuys, California, made his Gxaminati.on at the Eailvray 
:sxpress Office without first obtaining a search warrant. It is of course 
axiomatic that searches and seizures affecting military personnel outside 
of the limits of &. military reservation are subject to the requirements 
ano. restrictions ir:::1:;osed. by th3 iourth anci Fifth l1mendments to the 
i:.'eo.eral Constitution•. 'fh3 cen'c.!ral rule is that a search and seizure 
mc:de v,i thout a search vrarr.::.nt will be sustained only when (1) it is in
ci.dent to e lawful aITest or (2) vihen the ;;roperty itself by reason 
of its 1)hysical C!1aracteristics f'urnishes credible evio.ence of the 
commission of a crime, or (J) who.: reliable information of a vi elation 
of tiie law is received and im.meciiate action is irrn:erative because of 
the exir:encies of the situation. 

Iiusty v. United ;States, 282 U.S. 694, 75 L. ~d. 629 (1930) and Carroll 
v •. United States, '267 u.S. 1.32, 69 L. ~~d. 543, are authority for this 
thira proposition. 

:?rom all incications the Provost ;..:arshals of' both Liberal FJ_cld 
and Van Nuys were actinc; upon 11 reliable information". Immediate action 
was unquestionably essential in this ca3e, for the delivery of the sextant 
idf;ht have enabled the accused to conceal it or to dispose of it and thus 
to frustrate the processes of justice. In the light of these circumsunces 
the search must be deemed reasonable anci. lawful. 

6. ·1'ha accused is married and about 27 years old. The records of 
the Y!ar £apartment show that he attended the .t.'.assachusetts Institute of 
T'echnology for three years, but was not graduated; that from 1939 to 
April 1942 he was employed successively by Glenn J.,. lJartin .t1.ircraft 
Corp., 1,i:i.ddle-.R.iver, Maryland, Douglas Aircraft Corp., Santa Eonica, 
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CalifornLa, Lockheed Aircraft Corp., Burban~, California, and 
Aircraft Con..ponents, Inc., Van Nuys, California;· that his position with 
the last na.r.ied cOIJ.pany was that of precision inspector; that he had 
enlisted serr.i.ce from 3 April 1942 to 21 April 1943; that he was com
1irl.s3iornd a second lieutenant on 22 April 1943; and that since this 
last dats he h~s been on active duty as an officer. 

7. The court was let:ally constituted. No errors in~uriously 
affecting ti1e substantial rights of the accused were committed during the 
trial. In t'rie opinion of the Boarci of rieview the record of trial is leg
ally sufficient to support the findings and the sentence and to warrant 
confirmation thereof. Disrr.issal is authorizei:i upon conviction of a 
·violation of Article of War 94. 
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SPJGN 
CM 264149 

1st Ind. 

War Department, J.A.G.o., '24 OCT 19-UTo the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial anq. the opinion of the Board of Review in the 
case of Second Lieutenant Robert L. ~ngelhardt (0-676766), Air Corps. 

2. I concur in the opinion of the Board a:r Review that the re
cord of trial'is legally sufficient to support the findings and legally 
sufficient to support the sentence as approved by the reviewing authority, 
and to warrant confirmation thereof. I recommend that the sentence as 
approved by the reviewing authority, be confirmed and ordered executed 
and that the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, be designated as the place of confinement. 

. ' 

J. Inclosed are a draft of a,. 'letter for your signature, trans
mitting the record to the President for bis action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~·---s-.. 
Myron C. Cramer, 


Major General, 

The Judge Advocate General. 


3 Incls. 
Incl 1 - liecord of trial. 
Incl 2 - Dft. ltr. for siz. 

Sec. of "iiar. 

Incl J - Form of' Executive 


action. 


(Sentence as approved by reviewing authority con!irmed. 

o.c.M.o. 655, 16 Iec 1944) 






·,7Ai:I. ~BPAftfi;::SNT (29)
Arrrry Service Forces 

In the Uffice of The Judge Advocate General 
:':ashington, 1.C. 

SPJGN 
CM 26416? 1 '3 OCT 1944 

) AR.1iY AIR FORCES EASTEID, 
UNITED STATES ) Fi.YIHG TRA.IHING C012.;:AND 

) 
v. 

Second Lieutenant NOftTON D. 
LUBENOU (0-1280904), Air 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Turner field, Albany, Georgia, 
l August and? September 1944. 
Dismissal, total forfeitures and 

Corps. ) . confinement for three (3) years. 

OJ;DUON of the BOARD OF REVTuW 

LIPSCOI'IB, u•co:r.nw.a. and GOLDE!.', Judge Advocates 


l. The Board of H.eview has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: . 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Norton D. Lubenow, 
Finance Department, 2147th Arrrry Air Forces Base Unit, 
Souther Field, Americus, Georgia, did, without proper 
leave, absent himself from bis station and organization 
at Souther Field, Americus, Georgia, from about 9 May 
1944 to about · 21 May 1944. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Norton D. Lubenow; 
Finance Department, 2147th Army Air Forces Base Unit, 
Souther Field, Americus, Georgia, did, at Montgomery, 
Alabama, on or about 14 April 1944, with intent to de
fraud wrong:t'ully and unlaw!'ully make and utter to First 
Lieutenant Tom J. E. Hunt a certain check in words and· 



(30) 


figures as follows, to-wit: "Madison, Wis., 14 April 
1944, Bank of Madison, Pay to the Order of Cash $100.00 
One Hundred and No/100 Dollars, Norton D. Lubenow - :2nd 
Lt. F. D. 0128090411 , and by means thereof did obtain 
from the said Lieutenant Tom J. E. Hunt the sum of 

_$100.00, he, the said Lieutenant Norton D. Lubenow, 
then well knowing that he did not have and not intend
ing that he should have sufficient funds in the Bank 
of Madison, Madison, Wisconsin, for tha payment of 
said check. 

Specificatl.on 2: Same form as Specification 1 but alleging 
check drawn on same bank, dated 17 April 1944, payable 
to the order of Cash, made and uttered to Second Lieu
tenant Thomas L. Moss, at 1'1ontgomery, Alabama, and 
thereby fraudulently obtaining $'71.50. 

Specification 3: Same form as Specification l but alleging 
check drawn on same bank, dated 21 April 1944, payable 
to the order of Cash, made and uttered to Second Lieu
tenant Thomas W. Fauntleroy, at Montgomery, Alabama, 
and thereby .fraudulently obtaining $145.00. 

Specification 4: In that Second Lieutenant Norton D. Lubenow, 
Finance Department, 2147th Arrrry Air Forces Base Unit, 
Souther Field, Americus, Georgia, did at Montgomery, Ala
bama, on or abouj; ~ April 1944, Vii th intent to defraud 
wrongfully and unlawfully make and utter to Second Lieu
tenant Max Weis, Jr., a certain check in words and figures 
as follows., to-wit: "Madison, Wis. 21 April 1944, Bank 
of Madison, 79-1050, Pay to the Order of Cash ;p4l.OO 
Forty One and No/100 Dollars, Norton D. Lubenow-2nd Lt. 
F.D. 0123090411 , and by means thereof did obtain from 
the said Lieutenant Max Weis, Jr., satisfaction of a 
debt, he, the said Lieutenant Norton D. Luben.ow, then 
well knowing that he did not have and not intending that 
he should have sufficient funds in the Bank of Madison, 
Madison, Wisconsin, for the payment of said check. 

Specif:lcation 5: Same form as Specification 1 but alleging 
.·.eek dra,m on same bank, dated 21 April 1944, payable 

to the order of Cash, made and uttered to Second Lieu
tenant William H. Manby, at Montgomery, Alabama, and 
thereby fraudulently obtaining ~25.00. 
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Specification 6: Same form as Specification 1 but alleging· 
check drawn on same bank, dated 21 April 1944, payable 
to the order of Cash, made and uttered to Second Lieu
tenant James J. Dougherty, at Jaontgomery, Alabama, and 
thereby fraudulently obtaining $78.25. 

Specification 7: Same form as Specification 1 but alleging 
check drawn on same bank, dated 22 April 1944, payable 
to the order of Cash, made and uttered to Second Lieu-. 
tenant James J. Dougherty, at iJontgoraerJ, Alabama, and 
thereby fraudulently obtaining $124.00. 

Specification 8: Same form as Specification 1 but alJe ging 
checJc drawn on same bank, dated 22 April 1944, payable 
to the order of Cash, made and uttered to Warrant Offi 
cer (JG) Thomas M. Young, at Montgomery, Alabama, and 
thereby fraudulently obt?ining ~181.50. 

Specification 9: In that Second Lieutenant Norton D. Lubenow, 
Finance Department, 2147th Army Air Forces Base Unit, 
Souther Field, Americus, Georgia, did at Americus, '1eorgia, 
on or about 6 May 1944, .with intent to defraud wrongfully 
and unlawfully make and utter to E. A. Lrew, doing busi
ness as 1'lindsor Pharmacy, Americus, Georgia, a certain. 
check in words and figures as follows, to-wit: "Madison, 
Tfis. 6 }lay 1944, Bank o:f Madison, 79-1050, Pay to the 
Order of Windsor Pharmacy fp50.00 Filty and No/100 Dollars, 
Norton D. Lubenow-2nd Lt. F.D. 0128090411 , and by means 
thereof did obtain from E. A. Drew, doing business as 
Windsor Pharmacy, Arooricus, Georgia, merchandise and 
services at a value of approximately $9.00 and cash at 
a value of approximately $41.00, he, the said Lieutenant 
Norton D. Lubenow, then well know:i.ng tr.at he did not have 
and not intending that he should have sufficient funds in 
the I3ank of :Madison, Madison, Wisconsin, for the payment 
of said check. 

Specification 10: Same form as Specification 9 but alleging 
check dra'l"II1 on same bank, dated 8 May 1944, payable to 
the order o:f Cash, made and uttered to E. A. Drew, doing 
business as Windsor Pharmacy, at Americus, Georgia, and 
thereby fraudulently obtaining me·rchandise and services 
at a value of about $15.00 and cash at a value of about 
1~25.00. 

Specification 11: sam·e :fo:i;m as Speci:fication 9 but alleging 
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check dra?m _on salJle bank, ciated 9 l,lay 1944, payable to 
the order of Cash, made and uttered to l!:. A. Drew, doing 
business as Windsor Pharmacy, at Americus, Georgia, and 
thereby fraudulently obtaining merchandise and services 
at a value of about $22. 50 and cash at a value of about 
:-~5.00. 

Specification 12; Same form as Specification 9 but alleging 
check drawn on same bank, dated 9 May 1944, payable to 
the order of Windsor Pharmacy, made and uttered to E. A. 
I:rew, doing business as Windsor Pharmacy, at Americus, 
Geor[ia, and thereby fraudulently obtaining merchandise 
and services at a value of about $12.00 and cash at a 
value of about ~J.00. 

Specification 13: (Finding of guilty disapproved by reviewing 
authority). 

Specification 14: In that Second Ll.aitenant ~!orton D. Lubenow, 
Finance Liepartment, 2147th Anrry Air Forces Base Unit, 
Souther Field, Americus, Georgia, did at Albany, Georgia, 
on or about 11 May 1944, with intent to defraud wrongfully 
and unlawfully make and utter to T. M. Tarpley, Albany, 
Georgia, a certain draft in words and figures as follows, 
to-wit: "Bank of 1,;adison, Madison, Titsconsin, May 11, 
1944, ;J,200.00 Two Hundred and No/100 Dollars, Norton D. 
Lubenow, 2nd Lt. F.D. 0-128090411 , and by means thereof 
did obtain from T. Li. Tarpley the sum of ;)200.00, he, 
the said Ll.eutenant Norton D. Lubenov;, _then well knowing 
that he did not have and not intendine that he should have 
sufficient funds in the Bank of lladison, :W.aclison, Wisconsin, 
for the payment of said draft. 

CHARGE III: Violation of tr,e 94th Article of War. 

Specification 1: In that Second Lieutena.v:.t Norwn D. Lubenow, 
Finance :0epartment, 2147th Ancy Air Forces Base Unit, 
Souther Field, Americus, Georgia, did, at Souther Field, 
.Americus, Georgia, on or about 23 April 1944, present for 
approval and payment a pay and allowance account against 
the United States by presenting to D. s. Cushman, Lt. Colonel, 
Finance Department, finance officer at 2109 Anny Air Forces 
Base Unit, Turner Field, Albany, Georgia, an officer of the 
United States duly _authorized to approve and pay such ac
counts, in the amount of $960.90 for subsistence and rental 
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allowance .from 31 1larch 1943 to 31 1Iarch 1944, for 
an unmarried child under the age of 21 years by the 
name of Gerald Luben ow, who was represented in said 
account to be his legitimate son, which claim was false 
and fraudulent, and which was then 101.own by said Ll.eu

. tenant Norton D. Lubenow to be false and fraudulent, in 
tnat Gerald Lubenow, named in the pay and allowances ac
cowit as his dependent child is in fact not a dependent 
child of said Ll.eutenant Norton D. Lubenow but is a. 
legitimate dependent child of Vincent F. Lubenow of 
Sheboygan, Wisconsil:• 

Specification 2: In that Second Ll.eutenant Norton D. Lubenow, 
Finance Department, 2147th Anriy Air Forces Base Unit, 
Souther Field, .Americus, Georgia, did, at Souther Field, 
Americus, Georgia, on or about 23 April 1944 present for 
approval and" payment a pay and allowance account against 
the United States by presenting to D.S. Cushman, Lt. 
Colonel, n.nance Department, finance officer at 2109 Anriy 
Air Forces Base Unit, Turner '.field, Albany,. Georgia, an 
Officer of the United States, duly authorized to approve 
and pay such accounts in the amount of $167.98, ,$36.00 for 
subsistence and rental allowance from l April 1944 to 30 
April 1944 for an unmarried child under 21 years of age, 
named Gerald Lubenow, who was represented in· said account 
to be his legitimate son, which claim for the additional · 
!"J36.00 was fals~ al'.ld fraudulent and which was then known 
by the said Lt. Lubenow to be false and fraudulent, in 
that Gerald· Lubenow, named in the pay and allowance ac
count as a dependent child is in fact not the dependent 
child of sai.d Lt. Lubenow but is a legitimate dependent 
child of Vincent F. Lubenow of Sheboygan, 11isconsin. 

He pleaded not guilty to Specifications 1-8 and 12-13, Charge II·but 
guilty to all Charges and the remaining Specifications and was found 
guilty of all··Charges and Specifications. He was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor at such place as the reviewing 
authority might direct for ten years. The reviewing authority disap
proved so much of the findines of guilty of Specifications l, 2, 3, 5, 
6,.7 ands, Charge II, as involves a finding of guilty of obtaining the 
sums of money as alleged from the officers named therein, so much of the 
finding of guilty of Specification 4, Charge II, as involves a finding of 
guilty of obtaining the satisfaction of a debt from the officer named 
therein and the findings of guilty of Specification 13, Charge II. He 
approved the sentence but remitted seven (7) years of the confinement 
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imposed and forwarded the record of trial for action under Article of War 
48. 

,3. The evidence for the prosecution shows that the accused, according 
to his organization's morning report and the testimony of his organization's 
personnel officer, absented himself from his station and organization at 
Souther Field, Americus, Georgia, f:rom about 9 May 1944 until 2L May 1944 
when, accordine to the stipulated testimony of the Sergeant of the Guard 
on duty vii th the lJilitary Police, Maxwell Field, Alabama, he, properly uni
formed as an officer; voluntarily "turned himself in" at the Exchange 
Hotel in nearby Montgome:ry, Alabama (R. 9-11; Ex. 11 A11 ). 

B~tween 14 April 1944 and 16 May 1944 the accused drew the 
checks and draft described in the Specifications, Charge II., upon his 
checking account at the Bank of Madison, Madison, Wisconsin. During 
this period he also drew other checks against his account and they were 
paid but the aforementioned checks and draft were all di shonered by the 
bank because his account was insufficient to pay them when presented 
(R. 4.3-47; Exs. "E"-"R11 ). Mr. E. A. Drew., owner of the Windsor Phannacy., 
testified concerning the checks described in Specifications 9-12, Charge 
II., and Mr. T. M. Tarpley testified concerning the draft described in 
Specification 14, Charge II. The testimony of the payees of the other 
checks ·iras by agreed stipulation. Photostatic copies of the checks and 
of the draft were substituted for the original instruments and were ad
mitted into evidence without objection. The pertinent information con
cerning the checks and the draft is disclosed by the following summary: 

Payee Date Amount Presented Bank Balance Exhibit Record 
for on date Numbers References 

Pa;TI!!ent Presented 

1st Lt. Tom 14 Apr 44 22 Apr 44 R 12-14 
J.R. Hunt $100.00 $2.3.81 B R 43 

2d Lt. Thomas 17 Apr 44 22 Apr 44 R. 14-15 
L. Moss, CVlS 71.50 2.3.81 C R 43 

2d Lt. Thomas R 16-17 
W.Fauntleroy 21 Apr 44 145.00 12 1tay 44 61.04 D R 44 

2d Lt. Max W. R 18-19 
Weis, Jr. 21 Apr. 44 41.00 2 May 44 22.06 E R 44 

2d Lt. 17m. H. R 20-21 
Manby 21 Apr 44 25.00 2 May 44 22.06 F R 44 
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P?yee Date Amount Presented Bank Balance Exhibit Record 
for on date Numbers Heferences 

Payment Presented 

2d Lt. James R 21-23 
J. Dougherty 22 Apr 44 78.25 27 Apr 44 22.81 G R 45 

2d Lt. James R 21-23 
J ·~ Dougherty 22 Apr 44 124.00 29 Apr 44 H R 45 

WO (j.g.) 
Thomas 11.Young 22 Apr 44 181.50 2 Bay 44 22.06 I 

fl 23-25 
R 45 

Windsor R 25-28 
Phannacy · 6 11ay 44 50.00 15 tay 44 J0.74 J R 46 

Windsor R 26-29 
Pharmacy 8 !fay 44 40.00 16 'i,"iay 44 15.44 K R 46 

Windsor R 26-30 . 
Pharmacy 9 I.Iay 44 27.50 16 May 44 l.:i. 41. L R 46 

Windsor R 30-.32 
Pharmacy 9 1:ay 44 15.00 16 tiay 44 l5.l4 R 46 

Lraft on R 39-42 
Bk of 1£adison 11 Hay 44 200.00 16 May 44 15.44 0 R 47 

. 
The checks descr~bed in Specifications 1-S, Charge II, (Exs. "B" 

to 11I 11 ) were given to the payees thereof for the accused I s gambling debts 
to them (H. 12-25). For the checks described in Specifications 9-12, 
Charge II, (Exs. "J"-111111 ) the accused received value substantially as al
leged (R. 25-33). The acconnnodation endorsement of ;;.:r. 'I'arpley vras s.i
cured and used by the accuseQ to cash the draft described in·Specification 
14, Charge II, (B.-..::. 11011 ) anQ the endorser was required to comply there
with when the draft was dishonored (R. 39-42). I:one of the checks or the 
draft had been redeemed by the accused. 

On or· about JO April 1944. the accused signed and presented a 
pay and ·a11ov1ance account fonu for subsistence and rental allowances from 
1 April 1943 to 31 .Llarch 1944 in the sum of ~:,960.90 and a similar fonn 
for the month of April 1944, in which was included an additional sum of 
$.36 which, as did the sum of ;,960.90., represented additional subsistence 
and rental allowances claimed by the accused as the father of a minor 
child named Gerald Lubenow (E:x:s. "S", "T"). According to the testimony 
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of the noncommissioned officer who assisted the accuseu in preparing the 
vouchera, the accused stated that his wife had died and left him with the 
4 year old child. (R. 51-54). The vouchers were presented to the finance 
officer at Turner Field, Albany, Georgia, and were duly paid by govern
ment checks ·which were endorsed by the accused and deposited to his ac
count in the 1Cadison bank (R. 54-56, 57-59; Exs. "U", nyn). According to 
the stipulated testimony of the accused's brother, Vincent E. Lubenow, 
and his sister-in-law, Cecilia Lubenow who is the Ylife of Vincent E. 
Lubenow, and certain appropriate documentary evidence the accused was 
not the father of Gerald Lubenovl who is his brother's and sister-in-law's 
chilci and had never been dependent upon the accused (R. 60-67; Exs. 1'W11-"Z11 ). 

4. The defense offered no evidence except the unsworn statement of 
the accused who, after explanation of his rights as a witness, elected 
to make the fol}owing statement.: 

"Gentlemen of the court: I have served in the 
United States Army for nearly three years, prlor to my 
being conunissioned in the service. During this term 
of enlisted service I served one and one-half (1 1/2) 
years over seas. During all this tir~e I was neither 
suspicioned nor accused of any breach of any Article 
of War. During the time I was AWOL without proper · 
authority, I wore t~ uniform as prescribed at all 
times. · I turned myself over to the proper authorities 
with tne attitude in mind of clearing myself and con
fessing of rrry mistake, and in order that I could bring 
this trial to a close in the least possible time and 
delay, and with the least injuI"'J to persons involved. 
During my time of confinement I gave my fullest 

· cooperation to the prosecution in pleading guilty and 
in joining with the prosecution to stipulations, in 
order that time and expense might be conserved in this 
courts-martial. I do realize I have a financial debt 
to absorb, and I will absorb that debt to the best of 
my ability. I also realize that I have a physical debt 
to pay and that· debt I will pay. All that I can ask is 
that you show leniency in this General Courts-Martial." 

5. The Specification, Charge I, alleges that the accused absented 
himself without proper leave from his station and organization at Souther 
Field, Americus, Georgia, from about 9 May 1944 to about 21 May 1944. The 
elements of the offense of absence without ~eave, which is violative of 
Article of 11ar 61, and the proof required for conviction thereof, ac
cording to applicable authority; are as follows: 
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"***(a) That the accused absented himself 
from his command,***, station, or camp for a 
certa:iin period, as alleged, and (b) that such.ab
sence was 'Without authority from anyone competent 
to give him leave" (MCM, 1928, par. 132). 

The competent documentary evidence and testimony adduced by 
the prosecution conclusively establish the accused's unauthorized ab
sence as alleged and abundantly suppleroont his-plea of guilty to this 
offense. His unsworn statement also implicitly admits his guilt. All 
of the evidence and the accused's plea of guilty, therefore, beyond a 
reasonable doubt support the court I s findings of guilty of Charge I and 
its Specification• 

. 
6. Specifications 1-12 and 14, Charge II, allege that the accused 

at designated times _and places with intent to defraud, wrongfully and 
unlawfully made and uttered to certain named payees 12 checks and l 
draft upon his bank account which he knew was insufficient to pay them 
and in which he did not intend that he should have sufficient funds to 
pay them whereby he secured from such named payees the aggregate sum or 
$1,098.75 in cash or other value. The issuance of checks and arafts by 
an officer against a known inadequate bank account without intending that 
there should be ample funds upon deposit to pay them and securing cash or 
other value therefor reflects discredit upon the service and is clearly 
violative of Article of War 96. Similarly violative of the same Article 
is the issuance of checks against such a bank account for gambling or. 
other,_Pre-existing debts (CM 202601 ff.93i} Dig. Ops. JAG, 1912-40., Sec. 
453 Li!J). . . 

The prosecution I s evidence shows that the accused issued all of 
the checks and the draft as alleged upon a hoplessly inadequate bank ac
count in which he did not intend to have sufficient funds for their payment. 
The checks described in Specifications 1-8., Charge II., were given for pre
existing gambling or other debts and consequently he received neither cash 
nor satisfaction of the debts therefor. The gravainen of the offenses al 
leged nevertheless remained and the reviewing authority appropriately disap
proved so much of the findings of guilty of such Specifications as were un
supported by the evidence. For the checks described in Specifications 9-12 
and 14, Charge II., the accused received cash or value therefor as alleged 
and pleaded guilty thereto. The evidence., therefore, beyond a reasonable 
doubt supports the findings of guilty of Charge II and Specifications 1-12 
and 14 thereunder as approved by the reviewing authority. 

7. Specifications 1 and 2., Charge m., allege that the accused on or 
about 23 April 1944 presented for approval and payment two pay and allowance 
accounts wherein he fraudulently represented himself as the father of a minor 
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son and entitled to subsistence and rental allowances, therefor, in the 
aggregate amount of ~'996.90 for the months of April, 1943 through April, 1944 
when he knew that such claims were false and fraudulent in that the named 
minor child was neither his nor dependent upon him: but was the dependent 
child of his brother. The presentation of a false and fraudulent claim 
against the United States for approval or payment is c:ond,emried by Article 
of Yfar 9/+ (MCM, 1928, par. 150!2)• · · 

The prosecution's evidence abundantly supplements the accused's 
plea of guilty to this Charge and its two Specifications and beyond a 
reasonable doubt shows that the accused perpetrated a deliberate fraud upon 
the government by presenting a fraudulent claim based upon the fa)_S e claim 
that his brother's child was his own and dependent upon him, whereby he fraudu
lently secured payment to himself of the sum of $996.90 to which he was riot 
entitled. The evidence and his plea Qf guilty conclusively support the 
court's findings of guilty ofOJarge III and its tw::i Specifications. 

8. The accused is about Z7 years old. The War Department records show 
that he graduated from high school, attended North Dakota State Collage for 
one year and Dakota Business College for two years graduating in 1939. He is 
urunarriad and without dependents. He was a member of the North Dakota National 
Guard from 8 May 1934 to 14 January 1936 lVhen he was honorably discharged 
therefrom. He has had enlisted service from 4 November 1940 until 31 March 
1943 when he was commissioned a seoond lieutenant upon completion of Officers 1 

Candidate School and has had active duty as an officer since the latter date. 
From August 1940 until October 1940 he was employed by the American Tobacco 
Company in sales promotion mrk and from the latter date until November 1940 
by his father as a salesman and bookkeeper. 

9. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. For ,the 
reasons stated the Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty of all Charges and 
Specifications, as approved by the reviewing authority, and the sentence and 
to warrant confirma.tion thereof. Dismissal is authorized upon conviction 
of a violation of either Article of War 61, Article of War 94 or Article of 
War 96. 

~ (P~Judge ~dvocate.;,
---:> 

~~~ , Judge Advocate. 

(/' . 

~ T(l_o{};f,.M. ·, Judge Advocate. 
) 
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SPJGN 

Cll 2h4l67 lat. Ind. 


War Depirtment, J .A.G.o., 19 OCT UJ4.6, To the Secretary' of war. 

1. Herewith transnitted for the action ot the President are the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant Norton D. Lubenow (0-128094), Air Corps. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally suf!icient to support the findings and the sentenc• 
as approved b;r the reviewing authority and to warrant confirmation thereof. 
I recommend that the sentence as approved by the reviewing authority be 
confirmed and ordered executed, and that the Federal Reformatory, El 
Reno, Oklahoma, be designated as the place of confinement. · 

:3. Inclosed are a draft of a letter for your signature, trans
n::1.tting the record to the President for his action, and a form of Executive 
action designed. to carry into effect the foregoing recommendation., should 
such action meet with approval. 

9--._.. ...Q... ~

Myron C. Cramer, 

Major General., 


The Judge Advocate Genez:al. 


' 3 Incle. 
l - Record of trial 
2 - Op. Bd. of Rev. w/JAG Ind. 
3 - Fo:nn of action . 

· (Sentence as approved by :reviewing authority confirmed. 

a.c.M.o. 66o., 16 Dec 1944) 
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WAR DEPARTMENT (41)
Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.c. 


SPJGH 
CM 264237 

23 Oct 1944 
U N I T E D S T A T E S ) XXI COBPS 

) 
v. 

Private HIRAM L. PATTILLO 
(34768717), Company D, 
l;i4th Infantry. 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Van Dorn, Miuhaip':li, 
31 August 1944. Dishonorable 
discharge (susyended), and con
finement for ten (10) years.· 
Rehabilitation Center 

OPINIO!: of the BOARD OF REVIEW 
~PY, MELNIKER and OUIBRJ?..LL, Judge Advocates 

1. The record of trial in the case of the above-named soldier, 
having beP.n examined in the Office of The Judge Advocate General and thAre 
found legally sufficient to sup~ort only so much of the findings of guilty 
of the Charge and Snecific~tion as involves the lesser included offense of 
absence without leave, has.been examined by the Board of Review. and the 
Board submits this, its opinion, to The ?udge Advocate Ge~eral. 

2. The accused was tried upon the following Charge and Specifi 
cation, viz 

CHARGE Violation of the 58th Article of War. 

Specification In that Private Hi,ram L. Pattillo, Company D, 
144th Infantry, did, at Camp Van Dorn, Mississippi, on or about 
25 July 1944, desert the service of the United States by absent
ing himself without proper ·1eave from his organization with in
tent to shirk important service, to wit Transfer to Army Ground 
Force Replacement Depot *l, Ft, George G, Meade, Md., and did 
remain absent in desertion until his return t~ military control 
at Stockbridge, Ga., on or about 11 August 1944. 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specification. Evidence of three previous convictions for absence without. 
leave was introduced. He was sentenced to dishonorable discharge, total 
forfeitures and confinement at hard labor for ten y~ars, The reviewing 
authority approved the sentence, suspended the dishonorable discharge, 
designated the Fourth Service Colllr.land Rehabilitation Center, Fort Jackson, 
South Carolina, as the :?lace _of confinement, and ordered the sentence 
executed. The proceedings were published in General Court-Martial Ord~rs 
No.~63, Headquarters XXI Corps, 16 September 1944. 
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3. The prosecution introduced competent evidence to show that 
pursuant to Special Orders No. 152, Headquarters 144th Infantry, Camp 
Van Dorn, Miseissinpi, 22 July 1944, accused and some 250 other enlisted 
men were. to be transferred from Camp Van Dorn to Army Ground Forces Re
placement Depot #1, Fort George G. Meade, Maryland. The effective date 
of the transfer was 25 July 1944 (Pros. Ex. B). 

On or about 20 July 1944, a Lieutenant McCorcklin read Article 
of War 28 to accused and apparently to the other enlisted men. Immediately 
thereafter Technician Fifth Grade Vinous W. Cantrell checked accused 1s 
~quipment and informei him and the others that they were being processed 
for shipment to a Replacement Depot, Corporal Cantrell told the IM.n he 
did not know the exact date the transfer would occur but that it would 
be very soon (R. 7, 8). 

On 25 Juiy 1944, accused absented himself without lPave from 
his etation, Ca.,np Van Dorn, Mississippi, and on 11 August 1944, he was 
delivered to Fort McPherson, Georgia, by rnili tary police :1.nd was con
fined to the post stockade (R. 6 Pros. Exe. A, C). 

4. The ac~used elected to ma.lee an unsworn statement. He infor:ned 
the court' that relations between his wife and her mother were strained. 
The latter had un~uccessfully attempted to scald accused's wife with hot 
grease and had thereafter written accused that he would have to remove 
his wife from her home. Accused presented this domestic uicture as his 
excuse for going. home ~t the time of his i,.nauthorized abs~nce (R, 9). 

5. Specifically, accused was charged with desertion by absentfng 
himself from his ore~nization with "intent to shirk important service, 
to wit Transfer to trmy Ground Force Reulacement De~ot #1, Ft. George 
G. Meade, Md.***".· His conviction of this offense· can be sustained 

.only 	if a transfer of an enlisted ~n to a Replacement Depot constitutes 
"important service" within Article of .War 28, "Imr,orte.nt service" includes 
all actual service designed to protect or ~romote nati~nal or public . 
interest or welfare 11 in a manner direct end il!llllediaten, such as embarkati9n 
for foreign duty in time of war, but does not· include what may be termed 
"preparatory service" (l· Bull, JAG 271, 272), 

There is no evidence in this record that accused's transfer to 

the Replacement Depot was directly related to embar:rntion fQr foreign 

duty. He might well have remained at Fort George G. Meade for an indefi

nite length of time before he, or a unit of which he.was a member, or to 

which he was eventually assigned, was selected for transfer to a port of 

embarr.ation and alerted for urompt overseas shipment, Without proof that 
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embarkation for foreign service was to result directly and immediately 
from the transfer to a Replacement Depot, that transfE>r cAn be classified 
only as a pre,aratory step to s11ch embarkation and, consequently, does 
not constitute importRnt service within the intendment of Article of War 
28. The evidence is not sufficient to sustain a conviction of the offense 
of desertion but only of the lesser included offense of.absence without 
leave for the neriod alleged in the Specification, in violation of Article 
of War 61. 

6. The accused is 19 years of age, He was inducted into the m111 tary 
service at Fort McPherson, Georgia, on 21 A~ril.1943. 

7. For the reasons statP.d, the :Board of Review is of the opinion 
that the record of trial is legally sufficient to sunnort only so much 
of the findings of guilty of the Cha.rge and its S-oecification as involves 
an absence without leave by accused from his organization 1:1.t· Camp Van Dorn, 
Mississin~i, from 25 July 1944 to 11 August ·1944, in vinlation of Article 
of War 61, and legally sufficient to support the sentence. 

THOMAS N. TAPPY Judge Advocate. 

___A~•......_A_,,__M=ELNI=!C;.;;;;E:R~------• Judge Advocate. 

_ __,;W:.:..I::.:L:::L:::I:::A:.:.M:-.:H..,,.,_G:::Aa.::Mll=.:.R=E:.=L;.;:::L'-----• Judge Advocate. ' 
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SPJGH lat Ind 
CM 26~7 

War Department, J .A.G. o., 25 Oct 1944 - To the Secretary of War, 

· 1•. Herewith transmitted for your action under Article of War 50½, 
as amended by the act of 20 August 1937 (50 Stat. 724 10 u.s.c. 1522) is 
the record of trial in the case of Private Hiram L. Pattillo (34768717~, 
Compa~ D, 144th Infantry, together with the foregoing opinion of the Board 
of Review, 

2. I concur in said opinion of the Board of Review and for the reasons 
stated· therein recommend that so much of the findings of guilty of the Ch~rge 
and its S~ecification be vacated as involves findings of guilty of an offense 
by accused other than absence without leave from his organization, at the . 
pla·ce alleged, from about 25 July 1944 to about 11 August 1944, in violation 
of Article of War 61, and that all rights, privileges and pronerty of which 
accused has been deprived by virtue of the findings so vacated be restored. 

3. In accordance with War Department policy relative to uniformity of 
sentences, I also recommend that the period of confinement be reduced to five 
years. · • · 

4. Inclosed is a form of action designed to carry into effect the 
tecommenda.tion.s 'hereinabove ma.de, should such action meet with yo•,r approval. 

(Signed)• Myron C. Cramer 

2 	Incls (Typed) MYRON C. CRAMER, · 
Incl 1 - Record of trial Major General, 
Inc1·2 - Form of action The Judge Adv:ocat_e General. 

(Findings vacated 1n part in accord4nce with recommendation ot 
The Judge .Advocate General and eonfiriement reduced to five years, 

•. by" order of the Unde1: Sec1etaey of War. o.c.Y.o. 609, 8 Nov 1944) 
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WAR DEPART~NT 

Army Service Forces 

In the Office of The Judge Advocate General 


Washington, D. C. 


SPJGH 
CM 264264 

18 OCT 1944. 
UNITED STATES 	 ) HIFANTRY ·REPLACEMENT TRAINING CENTER 

) CAMP BLANDING, FLORIDA 
v. 	 ) 

) Trial by G.C.M., convened at 
First ·Lieutenant DENNIS E. ) Camp Blanding, Florida, 7 
CANON (0-1314441), Infantry. ) September 1944. Dismissal, 

) total forfeitures and confinement 
) for five (5) years. Disciplinary
) Barracks. 

OPINION of the BOARD OF REVTh'W 

TAPPY, MELNIKER and GAMBRELL, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHA..l.GB I: Violation. of the 61st Article of War. 

Specification: In that First Lieutenant Dennis E. Canon, 
Company 11011 , 195th Infantry Training Battalion, Camp 
Blanding, Florida, did, without proper leave, absent 
himself from his organization at Camp Blanding, Florida 
from about 11 July 1944 to about 4 August 1944. 

CHARGE II: Violation of the 	93rd Article of War. 

Specification: In that First Lieutenant Dennis E. ·Canon, 
***,did, at Camp Blanding, Florida, on or about 24 
June 1944, feloniously embezzle by fraudulently appro
priating to his own use, ~24.00, l~wful money of the 
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United States, the property of Private Thomas c. Agatone, 
$31.00, lawful money of the United States, property of 
Private William F. Lauffer, ~42.25, lawfuJ,. money of.the 
United States, property of Private Juvinal Salas, ~40.00, 
lawful money 6f the United States, property of Private John 
R. Christian, ~40.00, lawful money of the United States, 
property of Private Nicholas J. 1Ienarde, ~26~50, lawful 
money of the United States, property of Private Henry Blam, 
~28.00, lawful money of the United States, property of Private 
Wayne E. L. Lucas, $27.00, lawful money of the United States, 
property of Private William Coveney,- $30.00, lawful money of 
the United States, property of Private Merle J. White, $55.00, 
lawful money of the United States, property of Private Harry 
Brody, all said persons being of Company ncn, 195th Infantry 
Training Battalion, a total of $.343.75, and trusted to him by 
the said persons above named. 

CHARGE III: Violation of the 95th..Article of War. 

Specification 1: In that First Lieutenant Dennis E. Canon,***, 
did, at Houston, Texas on or about 4 August 1944, without 
proper authority, wrongfully and dishonorably wear the insignia 
of a Captain of the United States Anny in a public place, to 
wit, the Rice Hotel, Houston, Texas.· 

Specification 2: In that First Lieutenant Dennis E. Canon,***, 
did, at Jacksonville, Florida, on or about 14 July 1944, with 
intent to defraud, ·wrongfully and unlawfully make and utter to 
the Hotel Seminole, Jacksonville, Florida, a certain check in 
words and figures as follows, to wit: 

JACY..SONVILLE, FLA., 14 July 1944 
Pay to Dollars Cents 

the order or HOTEL SEMINOLE 25 00 

Twenty Five and 00/100 DOLLARS 
With Exchange, Value Received, and Charge to Account of 

I hereby represent that the amount 
TO Camp Blanding Facility drawn for in this draft is on deposit 

Office · with the drawee to my credit, free-------.......------ from any claims and acknowledge that 
Camp Blanding, Fla~ this amount has been paid to me upon 

my presentation of such facts. 

Dennis E, Canon 

and by means thereof did fraudulently obtain from the Hotel 
Seminole twenty-five dollars ($25.00) lawful money of the United 
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States, he the said First Lie~tenant Dennis E. Canon 
then well knowint: that he did not have and not intending 
that he should have any account with the Camp Blanding 
:r'acility Uffice, Camp .Blanding, :norida, for the payment 
of said check. 

Specification 3: Same allegations as Specification 2 except 
check dated 19 July 1944 and made and uttered to Hotel 
John l,:S.rshall, n.icl:unond, Virginia. 

Specification 4: Same allegations as Specific~tion 2 except 
check in the amount of ~20, dated 19 July 1944, and made 
and uttered to Hotel t,urphy, Richmond, Virginia. 

Specification 5: Same allegations as Specification 2 except 
check in the amount of ~i,50, dated 3 August 1944, and made 
and utter6cl to .ti.ice Hotel, douston, 'i'exas. 

Specification 6: Same allegations as Specification 2 except 
check in the amount of ~;50, dated 4 August 1944, and made 
and uttered to :dice Hotel, lioust.on, 'I'exas. 

CHA..'lG:t!; DI: Violation of the 96th Article of ·1far. 

Specification 1: (li'inding of guilty disapproved by the reviewing 
authority). 

Specification 2: In that First Lieutenant Dennis E. Canon,**·*, 
did, at Jacksonville, Florida on or about 11 July 1944, with 
intent to defraud the :aotel :;;eminole, J·acksonville, Florida, 
wron;:;fully obtain lodging at said hotel. 

Specification 3: (Finding of guilty disapproved by the reviewing 
authority). 

ADDI'i'IOiU!.L CiiARGi: {~folle prosequi entered by direction of appoint
ing authority after prosecution rested (R. 68)). 

He pleaded &;Uilty to Gharee I and its Specification; not guilty to Charge 
II and its Specification; cuilty to Specification 1, Charge III as a 
violation of the 96th Article of ;,ar; guilty to Specifications\2, 3, 4, 5 
and 6 of Charge III as violations of the 96th Article of ~,ar except the 
words 11 with intent to defraud, wrongfully and unlawfully" and t~1e words 
"he the said First Lieutenant Dennis i:. Ga.non then well kn01J'iing that he 
did not have and not intending that he should have e.ny account with the 
Camp Blanding Facility Office, Camp iJlanding, Florida for the payment of. 
said check11 , ,of the excepted words not guilty; not guilty to Charge III; 
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not guilty to Charge rv and its Specifications and not guilty to the 
Additional Charge and its Specification. He was found guilty of Charge 
I and its Specification; guilty of Charge II and its Specification except 
the v1ords 11a total of t;,343. 75", substituting therefor the '\7ords II a total 
of ~258.7511 , of the excepted words not guilty, of the_substituted words 
guilty; guilty of Charge III and all of its Specifications and guilty of 
Charge DI and all of its Specifications. IJo evidence of prior convictions 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for five years. The reviewing authority approved only so much of 
the find:i,ng o~ guilty of the Specification of Charge II as involves em
bezzlement pf :,;;24, lawful money of the United States,· the property of 
Private Thomas c. Agatone; ~31, lawful money of the United States, the 
property of Private Yiilliam F. Lauffer; ,.;42.25, lawful money of the United 
States, the property of 1'rivate Juvinal :.:;alas; ,~40, lawful money of the 
United States, the property of Private John.;{. Christian, :~26.50, lawful 
money of the United States, the property of Private Henry Blam; :,;28, 
lawful money of the United States, the property of Private \iayne h. L. 
Lucas; ~27, lawful money of the United States, the property of Private 
Ylilliam Coveney, a total of ;_i218.75, disapproved the findings of guilty 
of Specifications 1 and 3 of Charge DI, approved the sentence, designated 
the United States Disciplinary Barracks as the place of confinement, and 
forwarded the record of trial for action under .Article of ·,,ar 48. 

J. The evidence pertainine to Specifications 1 and 3 of Charge rv _ 
(findings of guilty disapproved by the reviewing authority), will not be 
discussed except as it may pertain to the Specifications under which there 
were approved findings of guilty. 

4. The evidence for the prosecution 
/ 

in support of those Specifi
cations under which there were approved findin 5s of guilty is substantially 
as follows: 

a. Specification, Charge I. 

On 27 June 1944 accused was relieved from further assignment and 
duty at the Infantry lleplacement Training Center, Camp Blanding, Flori\ia, 
and ordered to report to Fort George G. 1~eade on 14 July 1944 (Pros. Ex. 1). 
He was granted a ten day leave of absence effective 2 July 1944 and signed 
out in pursuance thereof (R. 12). On 7 July 1944 accused was informed by 
telegram at :aouston, Texas, that his orders had been revoked and he was 
directed to return to Camp Blanding at once(~. 13; Pros. ~x. 3). Accused 
replied by telegram dated 8 July 1944, advising that he had received the 
telegraphic orders and was leaving immediately (R. 14; Pros. Zx. 4). The 
a°;used had three days ~ravel time which allowed him until 11 July to report. 
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He failed to report on this date and was absent without authority until 
4 August 1944, on which date he was apprehended in Galveston, ·rexas 
(R. 15; Pro~. ~x. 6). 

b. Specification; Charge II. 

In June 1944 accused, who was then Executive Officer of Company 
c, 195th Battalion, undertook to collect monies from the trainees attached 
to his company. These funds were to be held until the men completed train
ing and then were to be returned to them for the purchase of furlough· 
transportation or used to purchase such transportation (R. 47, 48). Certain 
trainees delivered money in sealed envelopes to the accused personally 
while others delivered such funds to third persons who turned the money 
over to accused. In certain instances, where money had been delivered to 
accused, it was not returned to the trainees nor was transportation furnished 
(R. 19, 25, .31, .32, 34, .36, 38, 39, 41). · tien who failed to receive their 
money back or to get transportation, and the respective amounts lost, were 
Private Thomas C. Agatone, :J,24; Private Juvinal Salas, $42.25; Private 
William F. Lauffer, ;j;Jl; Private Henry Bla.m, :,;;26.50; Private Wayne E. L. 
Lucas, i,;;28; Private William Coveney, ~27; and Private John R. Christian, $40. 
No receipts were given by the accused in most cases, although he had been 
instructed by his company commander to give receipts in all cases (R. 47, 
80). Money collected from the trainees was kept in the company safe. One 
set of keys was held by the accused and one by the company commander {R. 47, 
48). On JO June 1944, prior to his departure from Camp Blanding, accused 
delivered the safe keys to Lieutenant Doherty and informed him that the 
furlough monies were in the safe. The safe was opened on 1 July 1944 and 
the monies therein were checked againsi; a list found in the safe. (R. 52; 
Pros. Exs. A, 7, 8). The total found in the safe was ~1799.06, which was 
a sum sli2htly in excess of the total called for by the list. Certain 
names on the list had been lined out. Payments to trainees were commenced 
on J July 1944 and it was observed that certain names had been lined out in 
cases of men who claimed to.have money due to them and that other men, whose 
names did not appear on the list, claimed to have turned in checks and money 
orders {Pros. Ex. 7). The names of Agatone, Lauffer, Salas, Christian, 
hienarde, Blarn, Lucas and Coveney did not appear on the list {Pros. Ex. 8). 
When payments were completed, in accordance with the list, $J4.04 remained 
and eleven men were unpaid {R. 55). 

c. Specification 1, Charge III. 

It was stipulated that the accused wrongfully wore captains' 
insignia in a public place (Pros. Ex. 18). He cashed two checks represent
ing himself to be a captain (Pros. Ex~. 14, 15). He pleaded guilty to the 
offense as a violation of the 96th Article or War. 
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., 
d. Specifications 2-6, Charge III. 

'rhe accused entered a plea of guilty to each of these Specifi
cations as a violation of Article of War 96', but not guilty of the 
allegations of intent to defraud and of knowledge that he did not have 
and did not intend to have an account for the payment of said checks. 
The proof establishes that the accused had maintained an account with the 
bank on which the checks were drawn until 21 June 1944 at which time he 
had no balance on deposit in the accrount. The checks were issued about a 
month later. Two of the issued checks listed accused's rank as captain 
(Pros. Exs. 14, 15). It was stipulated that the accused made and uttered 
the checks described in Specifications 3~ 4, 5 and 6 and obtained cash on 
each of them (Pros. Ex. 18). The check described in Specification 2 was 
cashed by the cashier of the Seminole Hotel (R. 63). 

e. Specification 2, Charge rl • . 

The accused registered at Hotel Seminole in Jacksonville, Florida, 
on 11 July 1944 and remained until 20 Ju,.ly .1944. During this time he incurred 
a hotel bill of ~63. The accused left the hotel without paying the bill, 
leaving his baggage behind (R. 64). · 

5. For the defense. 

From time to time, after 1 June 1944, sealed envelopes were seen· 
on the desk of accused, _in his absence froo the orderly room (R. 69). Gn 
one occasion a key borrowed from another company and filed down was used 
to open the padlock on the safe (R. 70). On this occasion, the company com
mander opened the safe, removed one envelope from it, and relocked the safe 
(R. 71, 75, 76, 77). A lieutenant other than the accused (R. 77) and a· 
sergeant (R. 72) as well.as the company commander (R. 71) all had opportunity 
to enter the safe where the funds were kept. 

The accused elected to testify under oath after his rights as a 
witness had been explained·to him. He related that when collections were 
first begun, the men delivered cash to him, were issued a receipt, and their 
names-and amounts were listed. Later the method was changed. The men placed 
their funds in an envelope, signed and sealed the latter and inscribed a mark 
over the flap. The men were instructed to give him the money but at times it 
would be left on his desk. The envelopes were placed in the company safe to 
which ot~ers had access, namely the company commander, who- had his own set of 
keys, and a lieutenant and sergeant to whom on occasions accused delivered 
his keys. On 19 June accused compiled a complete list of funds, opening all 
the envelopes. The amounts inscribed on the envelopes were in agreement with 
the contents. On 20 June a typewritten list was compiled (Pros. Ex. 8). 
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Accused denied taking any of the funds and insisted that missing 

envelopes never reached the safe or were removed from the safe in the 

period between receipt and 19 June. 


Accused stated that he had wished to deposit these funds in a 

special bank account but the company commander had told him not to do so 

(R. 78-100). L:n cross-examination the accused admitted that on the 1st 
or 2nd of June he discontinued making any record of envelopes .received 
by him from trainees, with the result that he had no way of knowing 
whether or not he received an envelope from any eiven trainee. His 
explanation of his failure to make any further records was that 11 I got 
too many ehvelopes 11 (R. 89). He further admitted that on .3 June 1944 he 
deposited in his personal bank account, in addition to his Government pay 
check for ;;;246.50, the sum of ~198 in currency, a ,;;.30 iiestern Union money 
order and a check for ~.3 (R. 9.3). His explanation of the source of the 
~198 was that it was given to him by his.wife who, he said, had just closed 
out her bank account in Gainsville, Florida (R. 93-94). He further admitted· 
that he did not attempt to check the furlough fund with his successor before 
departing the station on 1 July 1944 (R. 92}- and that, although he knew that 
no accurate account of the monies entrusted to him existed, he did not at any 
time attempt to rectify the situation by calling the company out and having 
the men report the amounts cla~med to have been deposited by them (R. 98). 

6. Supporting the accused's pleas of guilty to Charge I and its 

Specification, the evidence introduced by the prosecution conclusively · 

establishes his guilt of the absence without leave as alleged. 


With reference to the offense alleged in the Specification of 
Charge II, the evidence discloses that the accused received various monies, 
from time to time, to safeguard for certain of the trainees. Although the 
names of some of the trainees were entered on a list by the accused, others, 
who deposited money with the accused, were not listed. Yhen time for payment 
came there was no money to pay these· men who had not been 1.isted. A person 
who receives various sums of money from others, for which he is accountable 

· and responsible, and who wholly fails either to account for or to turn them 
over when his stewardship terminates, cannot complain if the natural 
presumption trui.t he has spent them outweighs any explanation he may give, 
however plausible, uncorroborated by other evidence (Dig. Op. JAG, 1914-40, 
sec. 451 (17)). The rule applies here, where the accused, according to his 
own testimony, was so derelict in his stewardship that he did not even attempt 
to keep or make an accurate record of the monies entrusted to him. 

The accused was found guilty of a violation of Article of War 95 
in that he wore a captain's insignia in public (Spec. 1, Ch. III). The ac
cused pleaded guilty to the act as an offense under Article of Har 96. The 
evidence discloses that two worthless checks were signed by the accused as 
a captain. It is a violation of the 95th Article of ::ar for an officer to 
wear unauthorized insignia with intent to deceive, for personal gain or 
advantage, not necessarily pecuniary, or for personal aggrandizement, social 

. or otherwise (.3 Bull. JAG 100). · 
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Specifications 2 to 6 inclusive, of Charge ITI, involved five 
worthless checks allegedly made and uttered with intent to defraud. The 
proof establishes that the accused had maintained an account with the bank 
on which the checks were drawn until the account was closed on 21 June 1944. 
The checks were issued about a month later. The giving of a series of worth
less checks, amountine in the aggregate to ~?170, drawn on a bank where no 
accowit was maintained clearly.establishes the intent to defraud and 
constitutes conduct unbecoming an-officer and a gentleman in violation of 
Article of -:iar 95. 

Specification 2 of Charge IV alleged that accused, with intent to 
defraud, wrongfully obtained lodging at the Hotel Seminole, Jacksonville, 
Florida. The offense is a misdemeanor wider Florida law (Florida Statutes 

. 511~38), and proof that lodging was obtained by absconding without paying 
or offering to pay, is Erima ~ evidence of fraudulent intent (Florida 
Statutes 511.39). The evidence discloses that accused left the hotel without 
his baggage and without paying his bill of ~63, which establishes commission 
of the offense, in violation of the Florida statute. This violation of local 
law constitutes conduct of a nature to bring discredit upon the military 
service in violation of Article of War 96. 

The court sentenced the accused "to be dishonorably discharged 

the service". Such a sentence was inappropriate but not illegal or 

prejudicial to the accused and is the legal.equivalent of a sentence to 

dismissal (3 Bull. JAG 281; CM 249921). 


7. War Department.records show that the accused is 30 years of age 
and married. He is a graduate of the Austin (Texas) High School and attend
ed the University of.Texas two and one half years. In civil life he was 
employed by the W.P.l. for one and one half years as a stat:.stician and, 
previous to that, was a partner in a liquor business for two years. He was 
inducted into the Army in September 1942, was commissioned a second lieuten
ant, Infantry, Army of the United States, upon graduation from The Infantry 
School, in March 1943, and was promoted to first lieutenant, 15 t'!ay 1944. 

8•. The court was· legally constituted and had jurisdiction of the 

person and the offenses. Uo errors injuriously affecting the substantial 

rights of the accused were committed during the trial. In the opinion of 

the Board of Review the record of trial is legally sufficient to snpport 

the findings of guilty.as approved by the reviewing authority, to support 

the sentence and to warrant confirmation of the sentence. Dismissal is 

mandatory upon conviction of a violation of Article of 'i/ar 95, and is 

authorized upon conviction of, a violation of Article of War 61, 93 or 96. 


~
Judge Advocate. 

_______,,________, Judge Advocatf• 

tel.:dlZ.'!Jt!' j J,.•..,~ Judge Advocate. 

http:guilty.as
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SPJGH 
CM 264264 

1st Ind. 

24 OCT 1944War Depar't2!lent., J .A.o.o•., . 	 .- To the Secretary of War. 

l. Herewith transmitted :for the action of the President are the 
record of trial and the opinion of the Board or Review in the case of 
First Lieutenant Dennis E. Canon (0-1314441)., Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the :findings of guilty asap
proved by the reviewing authority., to support the sentence and to warrant 
confirmation of the sentence. I recomm.end that the sentence ba confirmed 
and carried into execution. 

3. Inclosed are a ,draft of a letter :for your signature., transmit
ting the record to the President :for his action., and a :form of Executive 
action designed to carry into effect the recommendation hereinabove made., 
should such action meet with approval. · 

-~c-~ 
Myron C. Cramer., 

Major General.,· 


The Judge Advocate General. 


3 	Incls. 
1 - Record of trial. 
2 -·n:rt. ltr.· sig.

o:r s;w. 
3 	- Form of action.· 

(Sentence confirmed. o.c. v.o. 650., 16 Dec 1944) 
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Ju-r,..y Service Forces 
In the Office of T:1e Judge Advocate G0neral 

·;[ashington, l.i.C. 

3i-JGH 
c,.: 264276 

31 ocr 1944 
U I. I .1. ...., L S T A T B S 	 ) SECO.:E AW F07iCE 

) 
v. 	 ) 'l'rial by G.C.:.J., convened at 

, ) Colorado Springs, Colorado, 
Second lieutenant Ali'.'l'HtJi.i A. ) 29 August 1944. 1i.sr:J.ssal 
llILLCI.C'T:.:'. (0-77/4155), kir ) and total forfeitures. 
Cor:c.:;. ) 

' u:t· IJ;IOi, of the BJJ\itD OI!' ?2-:VL:.";f 

IJ:PSCOI,'il3, () 1 CONiiOR and )JOLLE:l, Juci.ge Acivocat es 


1. The Board of l~eview has exa."1rl.ned the rocord of trial in the 
case of the officer named above and submits this, its opinion, to 
~he Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
ce.tion: 

CHA..'tCS: Violation of the 96th Arti.cle of War. 

s,ecification: In that Second Lieutenant Arthur A. 
:!lillgrove, Air Corps, attached unassi;;ned, 262nd 
Arny Air Jorces Base Unit, did, on or about 19 
June 1944, near lforfolk, l,1ebraska, wrongfully vio
late para[;raph 162. (1) (.d), Army Air Forces i.-1.egu
lations 6o-16, "by flyin;; the military airplane of 
which he was pilot at an altitude of approximately 
thirty (JO) feet above th,3 ground while not in 
taka-off or landing. 

The accused pleaded·not guilty .to, and was found guilty of, the 
Cliarc;e anci the ·specification. He vras sentenced to be dismissed the 
service and to forfeit all pa~' and allowances due or to become due. 
'I'he revim1inc authority approved the sent!lnce and forwarded the re
cord of trial for action under Article of 1'.'ar 48. 
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3. The evidence for the prosecution shows that five P-47 airplanes 
took off at approximately 9:00 a.m. on 19 June 1944 from Bruhing Army 
Air .Field, Bruning, Nebraska, on what' was announced as a low level 
navigation and ground gunnery mission (R. 12, 21-22, 40, 42, 58). The 
pilots were First Lieutenant Clyde J. Whaley, Second Lieutenant Howard F. 
Holmes, Second Lieutenant Charles H. Hughes, Flight Officer Charles Cram, 
and the accused (R. 8, 21, 42, 58). Lieutenant Whaley was the flight 
comrnander; the others were trainees in his charge (R. 8, 21-22, 43, 55-56, 
58). · P.is ship had a red cowling and a silver body. The remaining four 
planes also baq red noses but their bodies were camouflaged in an olive 
drab (R. _14-16, 20, _32-33, 35, 40-41, 45, 62, 6.5). 

. Before the take-off Ll.eutenant "i'/haley "briefed" his men on 
the nature of the mission,.and the altitude to be maintained (R. 22, 28). 
He told them that they were to fly on a low level navigation mission 
duhnF which they wquld be "on their own", that they were 11to spread 
out Lapproxi.mately a half mile apari/, -it -i:- ..:- to keep /jtli} ship in 
si@t, TtiJ stay above at all times, and never to go below three hundred 
feet" (R. 8, 22, 28-35, 38). In his opinion it 11was definitely no·t a · 
fonnation flight" (R. 34, 39). Ll.-eutenant Holmes, however, gained the 

. impression that what was wanted,was a "loose formation" (R. 47). 

Once in the air Lieutenant Whaley both by radio and by the 

visual signal of 11fishtailing 11 repeated his direction to "spread out" 

(R. 22-23, 45, 62). The other four men responded by drawing away from 
one another.into a 11loose 11 11 V" formation. Althou1:,h they frequently 
varied the distances betv,een themselves; they maintained their relat~ve 
positions all tha way to the gunnery range (E. 44-45, 48, 62). They 
had all been taught that when in formation they were 11to fly the flight 
leaders' wine, and do whatever he did" (R. 56.) 'ffilen he went up, they 
were to go up, and when he went down, they were to go dcnm also (R. 56-57, 
62-63). 

For the first ten miles the prescribed altitude of JOO feet 

was carefully maintained by all five pilots (H. 50). As to what hap

pened thereafter the testimony adduced by the prosecution is somenvhat 

in conflict. Lieutenant Tiha.ley testified on direct examination that to 

the best of his knowledge, he did.not go belovr 300 feet although he ad

mitted that he "could have varied slightly below" (R. 23). On examina

tion by the court, in answer to the ques:t,ion, lri(ere you as low as 150 

feet?" he replied, 11Sir, not that I know of11 • He also stated he was 

positive he was "at least more than one hundred feet above the ground" 

(R. 37). Lieutenant Holmes testified that Whaley went down as low as 

thirty feet above.the ground,. that he ranged between that precarious 

level anci. 100. feet above the -ground for sor.1e seventy miles, and that 
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the trainees all followed his example remaining, however, at all 
times slightly above.him (R. 42-43, 49-51, 54-55). Lieutenant Hughes 
testified on di.J:,ect exa.'Ilination in part as follows: 

11 Q. Are you able to give this court a fairly reasonable 

estimate as to the altitude of Lt; Whaley' s plane above 

the ground during the course of that trip? 


A. Well, sir, I'm not a very good judge of altitude, but 

I would say roughly that it was three hundred feet. It 

could have been above, or could have been below. I can't 

judge altitude very well. 


Q. Your b~st judgment is that 1';'baley1 s plane flew at an 

Altitude of about three hundred feet above the ground? 


A. That's what I would estimate. 

Q. And about how high did you fly? 

. A. I was level or a little bit above him, sir. 

Q. ilell, app:roximately how high were you? 

A. Well sir, I c.on 1t wish to answer that; it might in

criminate myself; if you don't raind. 11 (R. 59). 


Upon cross-examination and upon interrogation by the court he waived his 
right against self-incrimination to the follo·wing extent: 

11 Q. Did your altitude vary consic:erably? 

A. Sir, its hard for me to tell the difference between 

one hundred feet and three hundred feet. 


Q. It is quite possible you could have gone dmsm t.o one 

hundred feet? 


A. Yes sir. 

\ * * * 
Q. Now, ·r am going to ask you one question, and I want you 
to carefully consider the ansv;er. Did you or did you not 
fly appreciably below three hundred feet on that flight on 
the 19th of June? 
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A. Sir, I might have been a little below it, checking 

the altitude '::Jy r.1yself, because I myself can't esti 

mate, whether I was one hundred f'eet or three hundred 

feet. 


Q.. 'l'hen you might have been one hundred feet, and 

never knew it? 


A. That's right, sir. 

q. You might have just barely skimmed this cable by 

a half an inch? 


A. · Ho sir, I don I t think I could have been that low. 

Q. Are you :willing to· state under oath ·i;hat you never 

got l;>elow fifty f-eet? 


A. I don't think I did, sir," (i.1. 62, 65). 

Unquestionably the accused and Lieutenant Holmes·descended to 
· about thirty. to thirty-f.ive feet above the ground, for their respective 
planes struck a power line and were slightly damaged (Pros. Ex. 5-A). 
The accused's P-47 was the first to collide vd.th the wire, and Lieutenant 
Holmes I ship follov,li.ng immediately behind was caught in its predecessor's 
·"prop wash" and was also briefly entangled (R. 24-25, 50-54; Pros. ·:c:x. 5-B). 
Boti1 planes were able, ho'!ev~r, to complete their mission. 

Tw6 power lines, roughly one mile a.po.rt, were severeci by planes 

that morning (Fros. :c:x. 5-ll.). Charles A. Zggen, a farmer, witnessed one 

of the collisions. He saw two red-nosed,-ships barely clear the wire and. 

a third go through it. He believed that one of them "had a silver chest" 

but he was not certain (Pros. Ex. 1). 1.1r. Frank H. Finkral, whose land 

was in the immediate vicinity of the second power lin~, observed a flight 

of five or six red-nosed planes that morning. The one nearest him passed 

under the wire but all came "very close" and were only 11,from twenty to 

thirty feet off the ground" (Pros. Exs. 3, 4). 


/ I ,o • 11' 

· .. The planes observed by witnesses Eggen and Finkral were not 
identii'ied as being those in which Lieutenant Whaley and his four trainee 
pilots flew. The flight in which the accused participated was one of three 
similar flights scheduled on too morning of 19 June 1944. The accused's 
flight 'WaSthe second or thir? in order of take-off • 

.. . 

~ ...; . 
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4. The accused, after being apprised of his rights relative tq 
testifying or remaining silent, took the stand in ·his own behalf. Ha 
had enlisted at the age of eighteen. At the ti.me of the trial he had 
flown .361 hours and 15 minutes. On tne morning of. the accident he and 
the four other pilots took of.fin tactical formation but, upon clearing 
the field, changed to a V formation. Lieutenant Whaley gradually dropped 
to an altitude of between thirty to fift:r feet and continued at that ]e val 
f~r about sixty-five to seventy miles until the wire was hit (R. 76, 80}. 
Since it was the custom to follow the leader, the accused and the other 
trainees descended to the same altitude (R~ 77, 87, 89). 

At the corrunencement of ·the hearing the Trial Judge Advocate and 
the Defense Counsel stipulated"that: 

"***Flight Officer Charles Cram, if present, would testify 
substantially as follows: That he was one of five pilots who 
flew from Bruning Army Air Field the morning of· 19 June 1944 
to the ground gunnery range, some 125 miles to the north, and 
return, being a member of the flight of which 1st Lt. Clyde J. 
"Whaley acted as flight corrunander. That the flight was a· low 
level navigation, and gunnery mission, the -trainee pilots having 
been instructed to fly at an altitude of from three hundreq to 
five hundred feet above the ground, and tony behind and above 
the flight leader, and to keep his plane in sight. That during 
the flight, the flight leader new at an altitude of sub-· 
stantially less than three hundred feet for a considerable 
portion of the distance between Bruning Army Air Field and 
the· ground gunnery range, and that the witness based his 
altitude at which he operated his plane on that of the flight 
leader. 11 

Captain Archie V. Swanson, called as a witness for the defense, 
stated that on 19 June 1944 he had been the Operations Officer of Squadron 
une and that on the date of the trial he was the Squadron Gorrunander (R.68) •. 
As one who had had 135 missions in combat, he was satisfied that the ac- . 
cused was 11 tops as a pilot, among trainee pilots". Prior to 19 June 1944 
trainee pilots were c.efinitely instructed that in formations "they were to 
stick vii th their flight leader" (R. 70-71). :Soth the accused and Holmes 
were outstanding students and would have been retained as instructors 
upon the completion of their course (R. 71-7.3). 

5. The Specification alleges that the accused did "on or about 19 
June 1944, wrongfully violate.paragraph 16~ (1) (d), Arr..rry-Air Forces 
i'iegulation 60-16, by flying the mill tary aircraft of which he was pilot 
at an altitude of approximately ,30 feet above the ground uhile not in take
off or landing". · 
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A fair evaluation of the evidence shows that on 19 June 1944, 
the accused, as the trainee pilot of a "P-4711 aircraft, followed his 
flight leader on a lovf level nagivation and gunnery mission from Bruning 
!uiny Air Field to a gunneI"J field some distance away. In addition to 
the aircraft flown by the accused there vrere three other aircraft similarly 
operated by trainee pilots. Prior to the take-off the flight leader in
structed the £'our trainee pilots on the nature of the mission and the 
altitucle to be rnaintai:::ied. T,~ey were instructed that the flight was a 
low level navigation mission which rrould be flovm at an a],titude of 300 
feet anC: that each trainee pilot would keep an elevation above that of 
the .:flight leader. The traine.e pilots were told that they would "spread 
out" at approximately one-half mi.le apart but that they would keep the 
flight leader's ship in sight. Both the accused and Lieutenant Holmes 
gained the.impression that the flight would be conducted in a "loose 
fom.ation11 • For the first ten miles the prescribed altitude of 300 
feet was carefully maintained by all pilots.· Although there is some 
conflict in the testi1;iony as to the elevation which was thereafter 
maintained by the fii~ht lsader and the entire group, the evidence con
sidered in its entirety establishes to a high degree of certainty that 
Lieutenant Whaley and the other members of tre group all flew at an 
altitude consiQerably below 300 feet and at times below 100 feet. The 
accused and Lieutenant Holmes testified specifically that the flight 
leader flew at an altitude of from thirty to fifty feet-. 1'hey also 
testified that they endeavored at .all times to fly at an altitude above 
that of their leader although once or twice they may have dropped below 
the altitude which he was maintaining. Concerning this controverted 
part of the testimony the ~'rial Judge Advocate has stated in a letter 
attached to the record, the .following: 

11After a thoroueh investigation prior to trial, after 
trial of both cases, and after confidential talks with the 
,'fitnesses after both trials had been concluded, it is de
finitely my opinion that the· version of the affair as given. 
by Lieutenant Hillgrove and :Ll.eu tenant 3:olmes is true and 
accurate, and that in fact their. flight leader did lead 
the flight at a.'1 altitude of approxL:·:ately 25 to $0 feet 
above the ground for a consicerable distanc0. It was 
during tro.s low flying that each accused struck a power 
line." 

Such a statement might nor1~.ally be expected from a defense counsel but 
vrhen it is presented in a clemency letter by the Trial Judge Advocate 
who prosecuted the accused it is unusually persuasive. 

The record shows that.there is a custom and practice among 
trainee pilots to follow the example of their instructor, while under

- 6 



(61) 


going training, and to per!'orm whatever maneuvers or tactics he 
performs. Both the accused and Lieutenant Holm.es testified that in 
view of this custom they thou.c:ht that they were expected to operate 
their aircraft after the exa~ple set by their leader. The evidence 
is quite clear that neither the accused nor any of the other trainee 
pilots engaeed in any independent buzzing. Both -~:ne accused and 
Lieutenant Holmes sought to follow their leader, elevating their-planes 
when he· elevated his and lowering their planes when the flight leader 
lowered his. mule flying in the manner described, their planes came 
in contact with a high pov..-er wire with the result that each was 
slightly damaged. 

In the light of the above evidence showing that the accused 
operated his aircraft after the example of his leader and that his con
c'uct was motivated by no malicious.or willful intent, the worst view 
which could. possibly be taken of his conduct would lead to the con
clusion that only a technical offense had been committed. This fact, 
cor:ibined with the accused I s previous good record, and the evidence 
showing his superior ability as a pilot, suggests the conclusion that 
an unpardonable vice "fatally infe-eted the trial" and corrupted the 
court's sentence. 

In its deliberations the court was charged.with judicial 
knowledge of two regulations. l'he first regulation involves a re
striction against low flying which the Specification alleges was vio
lated by the accused. The second regulation which was promulgated by 
Headquarters Second Air Force as Regulation 60-2 on 21 August 1944, 
provides in part, as follows: 

111. In all cases of wilful or negliger.t violation of 
flying regulations the offending person will be :unmediately 
grounded and full report of the offense raade to this Head
quarters with the least practicable delay. 

11 2. All such offenders will be tried by General Court
llartial, convened by this Headquarters, and the following s~n
tences will be deemed appropriate, regardless of the capabilities 
of the offender, his excellent combat record, or other extenuating 
circumstances: 

a. Dismissal from the service, in the case of an officer. 

b. Dishonorable discharge, in the case of a Flight·Offi
cer or enlisted ·man11 (Under.scoring supplied). 
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The plain ef'f'ect of' the above regulation was to instruct the members 
of' the court that-the only sentence in the present case which would 
be "deemed appropriatellby the Commanding General, Second Air Force, 
was 11Di.smissal from the service" regardless of "extenuating circum
stances". Necessarily the members of' the court were placed in a 
dilemma. On the one hand, they were required by a regulation to im
pose a sentence of d:i.31lissal in every case involving low flying re
gardless of' "extenuating circumstances". On the other hand, they 
were obligated to abide by their oath, to observe the criterion for 
imposing just punishments set forth in the :r.:a.nual for Courts-i\iartial, 
to exercise in an independent manner their obligation under the Articles 
of i{ar to impose a just sentence, and to comply ,dth the constitutional 
concept of fairness and due process as required by our organic law. 

At the beginning of the trial each member of the court took 

the oath prescribed by ~ticle of War 19 obligating himself to, 


"***duly administer justice without partiality, favor 
or affection, according to the provisions of the rules and 
articles for the government of the armies of the United 
States, and if any doubt should arise-; not explained by 
said articles, then according to [niy conscience, _the 
best of' /ii.ii] understanding, anu the custom of war in like 
cases; * * -J:·11 • 

This oath placed each riember of the court under the sworn duty to ad

minister justice in accorda.;ice with lavr by determ:i..nine the guilt or 

innocence of the accused and by iraposing a just sentence consistent 

with his conscience and the best of his understanding. The duty and 

responsibility of each member was an individual and personal one and 


· for him-to surrender r~s independent judgment for the expressed opinion 
or wish of his commanding officer would be a sha.--:ieful abdication of his 
duty to the prejudice of the fundainental r:i..E;hts of the accuseo.. · 

Although the roviev.ing authority nau the privilege and duty 
of reducing sentences which he regarcis as excessive, the primary 
responsibility for the irr',posi tion of a just sentence rests -v;i th the 
court. 'The· proper performance of this duty is as vital to the riP:hts 
of the accused. as is the duty of rendering a just verdict. Court; 
should, therefore, always avoici giving an excessive sentence in the 
expectation that their undue severity will be amelior~ted by the action 
of the revie,ling aut.horiT,y. In the performar:ce of this vital c.1.uty they 
are not without §;Uidance. The :;anual for Courts...:,,1artial presents the 
foEowin~ fon:mla for deteI'ltinin/; the appropriate punishment to be 
imposed: 
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"Basis for Letermining.- To the extent that , 

punishment i13 discretionary, the sentence should pro

vide for a legal, appropriate, and adequate punishment. 

See ·102-104 (Punishments). In the exercise of any dis

cretion the court may have in fixing .the punishment, it 

should consider, among other factors, the character of 

the accused as given on fonner discharges, the number 

and character of the previous convictions, the circum

stances extenuatine or aggravating the offense itself, 

or any collateral feature thereof made material by the 

limitations on punishment.· The members should bear in 

mind that the pu.~ishment i..~posed must be justified by 

the necessities of justice and discipline" (MCM, 1928, 

par. 80~). · 


It is ir-;portant to observe that the court in order to impose a just 
sentence shoulci consider among other things 11the character of the ac
cused", and 11 the circumstances extenuating ·or aggravating the offense 
itself, or any collateral features thereof". ·The regulatioµ previously 
quoted is in di:rect contradiction to the basic provisions of the Manual 
set forth above. · r 

The accused v;as tried for an offense alleged to be a violation 
of Article of '.'far 96 for which no minimum punishment has been prescribed 
by law. The court had, therefore, under the wording of that Article a 
wide discretionarJ power to impose upon the accused any punishment, 
except death (A.vr. 43). The regulation which sought to establish a sen
tence of arbitrary cisinissal in every case involving a breach of a flying 
ree:ulation was an unlawful effort to establish a minimum sentence for a 
pa::-ticul.£.r type of offense in contravention of both the spirit and the 
languac·e of the Articles of liar. Congress alone has the power to pre
scribe r.1inimUlll penalties. Whatever may have been the practice prior to 
1920 ,-rhen the present Articles of War were enacted, it is now clearly 
conteLiplatod that our courts-martial should freely exercise certain dis
tinctively judicial functions in a manner which will guarantee independence. 
of judgment in determirrlrgthe guilt or innocence of an accused and in the 
i:nposition of his sentence. That Congress intended to endow our courts
martial with this essential judicial attribute is clearly shown by the 
Articles themselves. Article of War 40 states that, "No authority shall 
return a record of trial to any courts-martial for reconsideration of*** 
(d). 1'he sentence originally imposed, with a view to increasing its .-, 
severity, -r.- -r, *". Article of War- 45 provides that the President may pre... 
scribe maximum punishments, but .significantly fails to authorize the ·.· · · 
Pres:i.dent to establish any minimum punishment whatsoever. Finally, in 
Article of War 50-'}, Congress sought· to insure that the administration 
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of justice in our 1umy would be in accordance "With law by providing for a 
system of automatic appellate review. 

In compliance vrith its statutory duty the Board of Review has re
peatedly condemned any interference with or undue influence upon the court's 
freedom of deliberation• 

.,.. In Ci.f 156620, · German, the court was closed during the trial of the 
case and before final argument. Upon reopening without having made any 
findings, it adjourned for the stated purpose of consulting higher authority 
on certain questions. The record fails to disclose the nature of these 
questions. Upon reconvening, the court, 'Without disclosing what advice it 
had received,. inuned:iately proceeded to find the accused guilty. It was hhd 
that the procedure was unauthorized. A court-martial is not· pennitted in 
closed session to consult any outside authority. Under such circumstances 

~e err~ was _fatal ,to the conviction. 

In CM 216707, Hester, du~ne the trial, a circuJar letter anpouncing 
a mandatory policy of dishonorably/discharging enlisted men in cases referred 
to general courts-martial was distributed to the members of the court after 
they had deliberated Yd. thout result one hour and twenty minutes. Although the 
cited case involved an officer and not an enlisted man, it was held that the 
presentation of the letter to the court constituted an error injuriously af
fecting the substantial rights of the accused and vitiated both the findings 
and the sentence.. · 

In condemning the regulation in question the Board of Review 

does not intend to criticize the practice of__Jnilitary commanders in dis

seminating emong courts-martial information revealing the need for the 

imposition of stern punishment for certain offenses. Such action may 

at times be essential to the proper performance by courts-martial of their 

functions. The process should, however, always be a process of· education 

and never of coercion•. The Trial Judge Advocate who tried the present 

case states in a letter to The Judge Advocate General that "the court 

which tried the accused was forcefully indoctrinated by the appointing 

authoritY". Such a statement by the officer who prosecuted the'accused 

cannot be lightly disregarded. · 


The existence of the regulation in question deprived the ac

cused of the fair .trial contemplated in the due process clause of the 

Fifth .A..iJ.endment to the United States Constitution. In the case of United 

States ex rel, Innis v. Hiatt (141 F, 2nd 664), the court stated: 


1rfle think that this basic guarantee of fairness af

forded by·the due process clause of the fifth amendment 
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applies to a defendant in cri~inal proceedings in a 

federal military court as well as in a federal civil 

court. An individual ·ctoes not cease to be a person 

within the protection of the fifth amendment of the 

Constitution because he has joined the nation's armed 

forces and has taken the oath to support that Constitu

tion 'With his life, if need be. The guarantee of the 

fifth amendment that 'no person shall ~} * * be de-· 

prived of life, liberty or property, vrithout due process 

of law, 1 makes no exception in the case of persons who 

are in the anned forces. Tho fact that the framers of 

the amentlment did specifically except such persons from 

the guarantee of the right to a presentment or indict

ment by a grand jury which is contained in the earlier 

part of the amendment makes it even clearer that persons 

in.the armed forces were intended to have the benefit 

of the due process clause. This is not to say that mem

.bers of the military forces are entitled to the procedure 

guaranteed by the Constitutism/to defendants in the civil 

cour~s. As to them due process of law means the applica

tion of the procedure of the military law. Many of the 

procedural safeguards which have always been observed 

for .the benefit of defendants in the civil courts are not 

granted by the military law. In this respect the military 

law provides its. owa distinctive procedure to which the 

members of the armed forces must submt. But the due pro

cess clause guarantees to them that this military proce

cure will be applied to them in a fundamentally fair way." 


The trial of the.accused by a court which, to repeat the statement of 
the :rr.tal Judge Advocate, had been "forcefully indoctrinated" or which 
had been subjected to the overzealous influence of the appointing authority 
could nnt have been conducted in 11a fundamentally fair way11 • Obviously 
this is true because justice cannot· survive in an atmosphere of coercion. 
"No man can serve two masters11 • A trial in 'Which the members of the court 
are· put to the election of either stultifying their conscience and dis
;regarding their oath or abiding thereby at the peril of violating a regu
lation promulgated by their appointing and reviewing authority is fatally 
infected by extraneous influence and runsttafoul of the basic standard of 
fairness which is involved in the constitutional concept of due process 
~~- . 

Since the record is fatally defective, the injury to the ac
cused I s rights cannot be cured by Presidential clemency regardless of 
tow generous that clE!llency might be. The accused is entitled to legal 
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justice and not merely to mercy. Only by a recognition of this basic 
truth can his legal rights and the legal rights of many like hira be 
maintained. The Board of iieview is of the opinion that the record of 
trial is legally insufficient to sustain the findings an~ the sentence. 

6. 'l'he records of the Viar Department show that the accused is 
approximately 20 years of age. He completed the twelfth grade in high 
school and attended Fresno State College for two months. From liocem
ber 1942 to I<'ebruary 1943 he was employed. in an aircraft factory. On 
28 February 1943 he enlisted in the service and thereafter on 15 April 
1944 he was commissioned a second lieutenant in the Air Corps. 

7. For the reasons stated, the Board of I~eview is of the opim..on 
that the record of trial is leGally insufficient to support the findings 
of guilty of the Charge and the Specification thereunder and the sentence. 

udge Advocate. 

Advocate. 
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1st Ind. 

W2.r Department, J.A.G.o., 	 - To the Secretary of War.
NOV241944 

1. Herewith transnitted are the record of trial and the opinion of the 
Board of Review in the case of Second Lieutenant Arthur A. Hillgrove 
(0-774155), ilr Corps. 

2. I do not concur in the opinion of the Board of Review and, for the 
reasons hereinafter set forth, am of the opinion that the record of trial is 
legally sufficient to support the finding:!! of guilty and the sentence and to 
warrant confirmation of the een~ence. 

3. This is a low-flying case, wherein ~entence of dismi.!lsal and total 
£:orfeitures was imposed and approved. A detailed summary of the evidence 
appears in the opinion of the Board of Review. Briefly, the accused officer, 
as e. menber of a training night following its leader in what may be regarded 
as loose and extended formation, so operated the military airplane of which he 
was pilot as to strike an electric power line about thirty feet above the 
·ground, 	slightly damaging the plane but not interrupting the flight. Under 
orders to fly above and behind the leader, the accused must, by his own testi 
mony (R. 83), have failed to stay above the leader at the point in question, 
since the leader's plane did-not collide with the wires or the ground. The 
case does not turn upon the sufficiency of the evidence, but upon other con
siderations hereinafter mentioned. 

4. The important issue here involved is whether or not the court was so 
influenced by the policy of the command with regard to the suppression of low
flying offenses as to impair its judicial integrity and render it incapable 
of holding a fair trial and reaching proper findings and a just sentence. 
Nowhere in the record of trial does it appear that the court or its members 
were subjected to a:n:;r extraneous influence or .received any directions or 
suggestions as to their disposition of the case. However., the Trial Judge 
Advocate, in a recommendation for clemency, attached to the record, suggests 
that the sentence reflects an increased severity of attitude toward offenses 
of this character following an Aney- Air Forces directive as a result of which 
the nambers of the court "were forceful]y indoctrinated by the Appointing 
Authority with the Air Force policy11 • The Defenss Counsel, in a separate 
letter recommending clemency, has made a like suggestion and attached a copy 
of Second Air Force Regulations 60-2, dated 21· August 1944. Paragraphs 1 
and 2 of these Regulations are quoted in the opinion of the Board of Review 
as matter of which the court was "charged with judicial knowledge". They 
require reports of violations of flying regulations and state.that offenders 
will be _tried by general court-martial and that sentence to dismissal will 
be "deemed ap;?ropriate", regardless of th~ capabilities or record of the 
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offender or other extenuating circumstances. Based upon this extraneous 
matter accompanying the record, the Board of Review is of the opinion that 
the court's free volition was thereby destroyed and the accused deprived of 
a fair trial. I dissent. 

The record in this case is legally sufficient under the principle 
laid d~wn in nv- dissenting opinion in the recent ~ case (CM 253209) 
which you concurred in and which the President confirmed on 20 october 1944• 
In that case involving an offense of similar nature, all of the members of 
the .court, -in a recommendation for clemency, stated that the sentence was 
imposed in accordance with Air Force~ policy establishing dismissal as an 
appropriate sentence in such cases, but recommended conunutation to for
feitures. It was contended in the Davis case that by such a statement the 
court disclosed that it had acted under such compulsion as to invalidate its 
sentence. Ha'fever, this contention was rejected and the sentence was con
firmed, upon your concurrence in my recommendation, although clemency was 
exercised in accordance 'With all recommendations. If the sentence to dis
missal was held to be free from compulsion in the Davis case, wherein the 
record of trial dis closes that the court had actual knowledge of the exist 
ing Air Corps policy as to the appropriateness of dismissal as a penalty 
in low flying cases, it logically follows that there is no reason whatever to 
vacate the sentence in this case on the ground of undue influence where the 
cnly suggestion of compulsion is derived, not from the record of trial, or 
as in the Davis case, the affirmative statement of all members of the court , 
who voted on the sentence, but rests merely upon the informal statements set 
forth in letters attached to the record of trial by the trial judge advocate 
and defense counsel, neither one of whom may be present or participate in 
the secret deliberations of the court when it aITives at its sentence. 

It is a matter of -settled law and long-established military practice 
that courts-martial may with propriety consider general policies of the 
command relative to the uniform and rigid enforcement of discipline in cases 
of a particular character, where deterrent effect is an important element in 
.arriving at proper sentences (CM 250472, Hoffman). · 

· 5. +n a memorandum. to· me dated 16 October 1944, Lieutenant General 
Barney M. Giles, Deputy Connnander, Army Air Forces, states thats 

n1. I have considered the evidence in the case of this offi~ 
cer :"ho has been ccnvi~ed of unauthorized low flying which resulted· 
in his str~ng electric power wires while he was en ·route with a 
group of four other planes to a gunnery range. 

. n2 • In my opinion:, the· admitted distance of one-quarter to 
one-half mile between the planes, the extreme low level at which 

- :14 



(69) 


the collision occurred and the fact that this officer. was in
structed to fly above as well as behi~d his leader place this 
case in the class of serious and wilful violations, regardless 
of the apparent bad example set by the instructor who was. lead
ing the flight. It is not, however, to my mind,, an aggravated 
case in which under all the circumstances the best interests of 
the service require dismissal of the offender or other heavy 
penalty. · 

n3. I, therefore,recommend that the·sentence Qe commuted 
to forfeiture of pay in the amount of $60 per month for four · 
months.• 

I concur in that recormnendation, and also recommend that the sentence be 
confirmed but connnuted to a forfeiture or· pay of :Mo per month for four 
months, and that the sentence. as thus modified be ca.rried into execution. 

6. Attention is invited to the recommendation of clemency by the 
Trial Judge Advocate, attached to the record of trial. Consideration has 
also been given to the letter by Defense Counsel requesting clemency. 

7. Inclosed are.a draft of a letter for your signature, transmitting 
the record to the President for his action and a fonn of Executive actioQ 
designed to carry into effect the above recommendation, ~hould such action 
meet with approval. 

' -~-,,:::,, ~ 
~ ~---

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


5 Incls. 
Incl. 1-Record of trial. 
Incl. 2-Dft. ltr. for sig. Sj\1. 
Incl.· 3-F'orm of Action., 
Incl. 4-Ltr. from Def. Counsel. 
Incl. 5-Memo from Lt. Gen. Giles. 

(Sentence confirmed rut commuted to·.f'orf'eiture o.f' $60 per month for· 
four months. o.c.v.o. 679, 29 Dec 1944) 
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WAR DEPA:ITMEKT 
Army Service Forces 

In the Office of The Judge Advocate General 
Uashington, D.C. 

SPJGN 
C~:I 264277 

31 OCT 1944 

UUI'l'ED s·rATES ) SECOND AIR FOP.CE 

v. 

Second Lieutenant HOHARD F. 

) 
) 
) 
)· 

Trial by G.c.:rr.., convanoci at 
Colorado Springs, Colorado, 
28 August 1944. Dismissal 

HOLi§.'~S (0-774158 )., Afr Corps. ) and total forfeitures. 

OEINIOll of the BOARD OF li.EVIEII 
LIPSCO:,dB, 0 1CONNOR and GOLLE1i, -Judge Advocates 

1. 'l'he Board of Review has examined the record of trial in the 
case of the officer na.~ed ·above and submits this, its opinion, to 
The Judge Advocate General. 

2. 'l'he accused was tried_ upon the following Charge and Specifi
cation: 

Cl-1".A."i.GE: Violation of the 96th Article of War. 

Speciii cation: In that Second Ll.eutenant Howard F. 
Holmes, Air Corps, o.ttached u.nassi.::ned, 262nd 1...rrey 
Air ?orces Base Unit, did, on or about 19 June 1944, 
near· IJorfolk, Nebraska, vrrongfully violate para::rr.y;h 
16,i! (1) (d), Arrrry Air .r<'orces R,,eulations 60-J.6, by 
flying the military airplane of which he was pilot 
at an altitude of approximately thirty (30) feet atove 
the ground whil6 not in take-off or landing. 

·rhe accused pleaded not guilty to, and was found guilty of, the 
Charge and the Specification. ~-Ie was sentenced to be dismissed the 
service and to forfeit all pay and allo.-,ances due or to become due. 
The reviewing authority approved the sentence and forwarded the re
cord of trial for action under Article of "Jar 48. 

http:Cl-1".A."i.GE
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J. The fctcts in the present case are substantially the sa.r:ie 
as the facts in the cor..panion case of Second Lieutenant Arthur A. 
Hillgrove, CU 264276, and the same lecal pr-lnciples apply. F'or 
the r,:asons therein stated, the Board of ;tevievr is of the opinion 
that the record of trial in the present case is lecal:Ly insufficient 
to support the findi11f,s of :;uilty an,1 the sentence. 

4. The records of the War Department shoV£ that the accused is 
approximately 20 year~ of age having been born on 21 October 1924. 
He· coi:i.pleted the twelfth grade in high school and attended t.he Uni
versity of California for one-half year. For brief periods he was 
employed in the lumber. logging.business and by a ship building company. 
On 30 July 1";143 he enterod the serv.i.ce and was thereafter comuissioned 
a second lieutenant in the Air Corps on 15 April 1944, 

5. For the reasons stated in CM 264277, Hill;;rove, referred to 
above, .the Board of 1:-~eview iz of the opinion that the record of trial 
is legaJ.l~r insufficient to support the findings of guilt:, of the Charge 
and the jpecification thereunder and the sentence. 

Advocate. 
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1st Ind. 

War Department, J.A.G.O., - To the Secretary of War.NOV 2 4 l94i 
1. Herewith transmitted are the record of trial and th'e opinion of the 

Board of Review in the case of Second Lieutenant Howard F. Holmes (0-774158), 
Air Coxps •. 

2. I do not. concur in the opinion of the Board of Review and, for the 

reasons hereinafter set forth, I am of the opinion that the record of trial 

is legally sufficient to support the findings of gui],.ty and _the sentence and 

to warrant confirmation of the sentence. 


3. Thi, s is a low-flying case, wherein sentence of_ dismissal and total 
forfeitures was imposed and approved upon conviction for violation of Army 
Air Forces Flying Regulations. Briefly, the fact5 in evidence are that the 
accused officer, as a member of a training flight following its leader in 
ioose and extended order, so operated the military air.plane of which he was 
pilot as to strike an electric power line about.thirty feet above the ground, 
slightly damaging the plane, but not inteITupting the flight. The accused, 
flying immediately behind another officer who was in turn following the 
flight leader, be came entangled in the propeller wash of the plane ahead, 
which was also flying· too low. The accused, admittedly under orders to fly 
above and behind the flight leader, failed to do so at the point in question, 
since the fact is that he struck the wires while the flight le1:1,der did ·not 
collide with either the wires or the- ground. The evidence is' ample to 
establish the offense charged. 

4. The important issue here involved is whether the court was so in
fluenced by the :r,olicy of the command with regard to the suppression of 
low-flyin6 offenses as to impair it:; judicial integrity and render it in
capable of holding R fair trial and reaching proper findings and a just sen
tence. Ncwher9 in the record cf trial does it appear that the court or. its 
members were subjected to any e:,j;raneous influence or made the recipients 
of any directions or suggestion3 as to their disposition of the case. How
ever, the Trial Judge Advocate, :!.11 a recommendation for clemency, attached to 
t.he record, suggests that the sentence reflects an increased severity of 
attitude toward offenses of this character following an Aney- Air Forces 
directive as a result of which the members of the court "were forcefully in
doctrinated by the Appointing Auth0rity with the Air Force policy11 • The 
_Defense Counsel, in a sep.:i.r,,:!:,e }ett..;r recommending cJemency, has made a like 
suggestion and attached a co:.,1y of Se<'ond Air Force Regulations 60-2, dated 
21 August 1944. Paragraphs 1 and 2 of these Regulations are quoted in the 
opinion of the Board of Review· as matter of which the court was •charged with 
judicial kno;vledge 11 • These regulations require reports of violations of 
flying regulations and state that. offenders will be t.ried by general court
.martial and that sentence to dismissal will be 11deemed appropriate", regardless 
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of t~e capabilities or record of the o.fl'ender or other extenuating circum
stances •. Bai,ed. upon this extraneous matter accomp~'ir.g the record, the 
Board of Revievr is of the opinion that the court I s free volition was thereby 
destroyed and the accused deprived of a fair trial. I dissent. 

The record in this case is legally sufficient under the principle 
laid down in my dissenting opinion in the recent ~ case (Cy 253209) 
which you ccncurred in and which the President confinned on 20 October 1944. 
In that case ;involving an offense of similar nature, all of the members 
of the court; in a recommendation for clemency, stated that the sentence was 
imposed in accordance with Air Forces policy establishing dismissal es an 
appropriate sentence in such cases, but recommended commutation to for
feitures. • It was contended in the Davis case that by such a statement the 
court disclosed that it had acted under such compulsion as to invalidate 
its sentence. However, this contention was rejected and the sentence was con
firm3d, upon your,concurrence in my recommendation, although clemency was 
exercised in accordance vdth all recommendations. If the sentence to dis
missal was held to be free from compulsion :in the Davis case, wherein the 
record of trial discloses that the court had actual knowledge of the exist
ing Air Corps policy as to the appropriateness of dismissal as a penalty 
in low flying cases, it logically follows that there is no reason whatever 
to vacate the. sentence in this case on the ground of.undue influence where 
the only suggestion of compulsion is derived, not from the record of trial, 
or, as :in the Davis case the affirmative statement of all members of the 
court who votecfoii"""the sentence, but merely rests upon the informal state
ments set forth. in letters attached to the record of trial by the trial judge. 
advocate and defense counsel, neither one of whom waa· or could be present..or 
participate in the secret deliberations of the court when it arrived at its 
sentence. 

It is a matter of settled law and long-established militarJ practice 
that courts-martial may with propr-lety consider general policies of the com
mand ·relative to the uniform a:rx:1 rigid enforcement of discipline in cases 
of a particular characte:t', where deterrent effect is an important element in 
~riving at proper sentences (CM 250472, Hoffman). . 

5. In a memorandum to ~e relative to the inst~t case, dated 16 October 
1944, Lieutenant General Barney M. Giles, Deputy Commander AI'll'lY Air Forces 
states that: · ' ! ' 

111. I have considered the evidence iri the case of this offi
cer who has been convicted o.f tmauthorized low flying which re.::. 
sulted in his striking electric power wires while he was en route 
with a group of four other planes to a gunnery range. 

· "2. ~n my·opinion, the admitted distance of one-quarter to 
one-half mile between the planes, the extreme low level at which 
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the collision oc~ed and the fact that this officer wae in
structed to fly above as l'lell as behind his leader place this case 
in the cla.ss of serious and ldlful violations, regardlees of the 
apparent bad exarr,:!,)le eet by- the instructor who was leading the 
flight. It is not, however, to my- mind, an aggravated case in 
l'lhich under all the cirCWMtances the best interests of the 
service require dismissal of the offender or other heavy penalty. 

"3• I, therefore, reconnnend that the sentence be ccmmut.ed 

to forfeiture of_, piy in the amount of $60 per month for· four 

months.• 


I concur :in that recommendation, and also recommend that the sentence be con
firmed but commuted to a forfeiture of pay of $60 per· month for four months, 
and that the sen'bence as thus modified be carried into execution. 

6. Attention is invited to the recommendation of clemency by the Trial 
Judge Actvocate, attached to the record of trial. Consideration has also been 
given to the following letters requesting clemencya From Major Martin Menter, 
J .A.G.D., Defense Counsel, dated 23 September 1$44, and his letter therewith 
enclosed, dated 9 September 1944, directed to the Commanding General, Second 
Air Force; letters dated 7 August 1944, 5 September 1944, and 4 October 1$44, 
and telegram dated 6 October 1944, all directed to the President, from Mrs. 
Minnie A. Holmes, mother of the accused; ]d;ter dated 3 October 1944, directed 
to the President., from Dorothy and Bob Holmes:, sister and brother of the ac
cused. · 

' 
7. Inclosed are a draft. of a letter for your signature., transmitting 

the record to the President for his action., and a fonn of Executive action 
designed to carry into effect the above recommendation, should- such action 
meet with approval. 

- . 

10 Incls. Myron c. Cramer, 
Incl.1-Rec. of trial. Major General., 

Incl.2-Dft.Ltr. sig. s/W. The Judge Advocate Generai. 

Incl.3-Form of Action. 

Incl.4-Lt.r. fr. Def. 9-<>unsel, Incl.8-Ltr. fr. Mrs.Minnie A.Hoim.es, 

23 Sept. 44, w/incl. 4 Oct. 1944.
Incl.5...Memo fr. Lt. Gen. G;l.les, Incl.9-Telegram fr. Mrs.Minnie A.
Incl.6-Ltr. fr. Mrs. Minnie A. Holmes, Holmes., 6 Oct. 1944 • 

. 7 Aug. 1944. . · Incl.10-Ltr. fr. Dorothy and Bob 
· Incl.7-Ltr. fr. Mrs. Minnie A.Holmes., Holmes., 3 Oct. 1$44. . . 5 Sept. 191.4. 

{Sentence confirmed bit co11111Uted to forfeiture o! $60 per month for four 

months. o.c.M.o. &75., 29 Dec 1944) 
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WAR 'DEPARTMENT 
ArrrI:, Service Forces 

In the Office of.The Judge .Advocate General 
·washington, D. c. {77) l 

SPJGK 
CM 264288 

10 OCT 1944 

UNITED STATES ) ARJ!!.Y AIR. FORCES 
) CEllTRAL FLYING TRAINn!G COMrf.AND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant DON.AID ) Blackland Army Air Field, Yiaco, 
A. TOLL (0-690277), Air 
Corps. 

) 
) 

Texas, 9 September 1944. Dis
missal and toto.l forfeitures. 

OPINION of the BOAP.D OF REVIEW 
LYON, HEPBURN and MOYSE, Ju.lge .Advocates. 

l. The record of trial in the case of·the officer named above has 
been exa..-nined by the Board of Review and the Board submits this, its 

. opinion, to The Judge .Advocate General. 

2. The ac~used was tried.upon'the following Charge and Specifications 

CHARGE, Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Donald A. Toll, Air 
Corps, did, ~~thout proper leave, absent himself from his 
station while' enroute from San Antonio Aviation Cadet Center, 
San Antonio, Texas, to Blackland Arrrry Air Field, rfaco, Texas, 
from about 11 August 1944 to about 19 August 1944. 

He pleaded builty to and was fo~d guilty of the C~rge and.the Specification 
Ho evidence was introduced of any previous conviction. He ,vas S6lntenced to 
be dismissed the service and to forfeit all pay and allowances due or to be
come due. The reviewing authority approved the sentence. and forwarded the 
record of trial for action under the provisions of Article of War 48. 

3. Notwithstanding the plea of guilty the prosecution showed by com
petent evidence that the accused at the time of the alleged offense we.a in 
the military service in the grade of a second lieutenant, Air Corps, sta
tioned, on 3 August 1944, at the San Antonio Aviation Cadet Center. On that 
date he was assigned to Blackland Army Air }~eld, Waco, Texas, by paragraph 
9 of Special Orders 184, Headquarters Army Air Forces Central Flying Training 
Command, effective 10 August 1944. The accused departed from the San Antonio 
Aviation Cadet Center.for Blackland Army Air Field at 1630 8 August 1944 
(Pros. Ex. D). The accused signed in at the latter field at 2000 19 Aubust 
1944 (R. 7, Pros. Ex.A). No authority was given to him to delay en route and 
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he was therefore carried on the morning report of his new organization as 
absent v,ri thout leave from.11 August to 19 August 1944 (R. 7-8, Pros. Exs. 
Band c).' 

4. Having been advised regarding his rights the accused elected to 
testify under oath. He enlisted in the service on 19 June 1942 to gratify 
a desire to fly. In order to get into the Air Corps he submitted to an 
operation for the removal of two deformed-toes (R. 9-11). Yfuile on guard 
duty a.t "Preflight" he accidentally ran a bayo.net into his foot which kept· 
him in a hospital for ten days. He recovered from this injury a.nd was even
tually conunissioned as a_pilot and second lieutenant, Air Corps, 30 August 
1943. He went to B-26 transition training at Del Rio, Texas, as a student 
officer, but was not able to graduate from that school. He was then sent 
to the Combat Classification Center at Brooks Field in October 1943. There 
he flew the training fighter planes for a while but was hospitalized for 
arthritis. He remained in a hospital at Brooks Field from November 1943 
until February 1944 and was then sent to a hospital in Denver, Colorado. 
There he was treated for about three months. Then he was declared fit for 
duty and ordered to San Antonio Combat Classification Center. Accused did 
not think that he had been completely cured of his ailment (R. 12-15). 
½hlle at the Combat Classification Center he received his orders to report· 
to Blackla.nd Army Air Field on 9 August 1944 and left that day to spend the 
night in San Antonio so that he could catch the 7 o'clock train the next 
morning for Waco (R. 16). He stated that he was feeling "pretty low a.nd 
discouraged 11 and that after getting his room he purchased a bottle of 
whiskey and took two or three drinks. The night clerk failed to call him 
the next morning and he did not awaken until 10a30 (R. 17). He thereupon 
proceeded to get drunk. He sobered up in a-few days and while trying to 
decide what to do he again drank to the extent of losing his "power of 
reasoning". On 18 August 1944, he stated that he realized that the longer 
he remained absent "the worse it was going to be 11 and he determined to pro
ceed to.Blackland .Army .Air Field and face the. consequences (R. 19-20). Ac
cused stated that he is a ligr,t drinker and that he had not had anything to 
drink for many months because he had been advised that irinking would make 
his condition worse"(R. 18). 

5. The evidence introduced by·the prosecution and the testimony of 
the accused in conjunction with his plea of guilty clearly established that 
accused did absent himself from his station without proper leave from 11 
August to 19 August 1944, aa averred in the specification of the Charge in 
violation of the 61st Article of War. 

6. War Department records show the accused to .be 22 years of age and 
unmarried. He graduated from high school and for two years attended Menlo 

• 	Junior College and Denver University. He left college to enter the service 
as an air cadet 19 June 1942. Upon completion of ~straining as a pilot 
he was cOJmnissioned a seco!1(l lieutenant, 30 August i943. 
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7. The court was legally constituteQ. a;i.d had jurisdiction of the 
a.ocused and the offense.• No errors injurioualy affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of ,Review the record of trial is legally sufficient to support 
the findings and the sentence a:nd to warrant confirmation of the sentence. 
Dismissal is authorized upon a conviction of a violation of Article of War 
61. 

Judge Advocate.· 

On Leave , Judge Advocate. 
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lat Ind. 

. War Department. J.J..G.o•• 18 OCT J9"- To the Secretary ot War • 

1. Herewith tra.nsmitted tor the aotion ot the Preaident are the record 

ot trial and the opinion of the Board ot Rerlew in the oue ot Seoond. Lieu

tenant Donald A. Toll (o-690277). Air Corps. 


2. I oonour. in the opinion ot the Board ot Rerln that the reoord. ot 
-trial 	ia legall7 1uffioient to 1upport the t1nd1ng1 ot guilt:," and the HD.• 
tenoe · and to warrant oonfirma.tion ot the sentence. !he Start Judge .Ad
Tooate atates with reference to the aoouaeda 

"On 30 1la:," 1944 he we.a cla.ssitied tor limited aerrloe and on 
26 June 1944 was removed trom flying status and disqualified tor. 
o·q-erseaa duty due to physical diaability'. He is ,uttering trom 
eynorltia, a form ot arthritis, and states that he presentl.7 
teela the ettect of this ailaent. • · 

The Stat£ Jl.lige Advoca.te also states in his review ot the record of trial 
for the reviewing authority that the immediate commander ot accused reoom• 
mended that the accuaed be eliminated from the aerrlce, and that the in
vestigating otfioer likewise recommended his ·elimination beoa.uae ot his. 
unstable and irresponsible character as evidenced by his absence Yithout 
leave in the instant oase. Deapite these recommendations, in Tin ot tho . 
7outh ot accused, hie evident physical disa.bility' prior to and a.t the time ' 
ot his misconduct, and of his two yea.rs ot milit&r7 aerTioe Yithout arr:,· 
previous conviction, I recommend that the aentenoe b$ confirmed bu-; oom• 
muted to a reprimand and a forfeiture ot $50.00 per month of his pa.y tor 
a period ot three months, and that the sentence as thus modified be oarried. 
into execution. 

·3. Inci.osed are a draft of a letter for· y~ur dgna.~e tra:a.smitting 

the record to the President for his action and a form ot Executive aotion 

designed to carry into effect the recommendation hereinabove made, should 

auch action meet with approval. · 


·~-~-~~-
1,zyTon C. Cram.er, 
Major General, 

3 	 Inola. The Judge Advocate General. 

Inol.1-Reeord of;trial. 

Inol.2-Drtt. ot ltr. for 


eig•. Seo. ot War•. 

Incl.3-Form of :E«. action. 


(Sentence confirmed bit comm.uted to ~p~nd. and .t'or!ei ture o.t' $50 

per month !or three months. G.C.M.O. 6Z7, 17 Nov 1944) 
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WAR DEPARTMENT 

Army Service Forces 
In the Oftice of The Judge .Advocate General . 

Washington, D. c. · 

SPJGH 
CM 264296 

29 NOV 1944. 
UNITED STATES ..lMmDIETCNlN AIR SERVICE CCMMAND 

v. Trial by G.C.M., convened atl ·!AF Over.seas Replacement Depot, 

Second Lieutenant GORDON Greensboro; North Carolina, 

SIMMS {0-579242), Air Corps. 15-16 Augus.t 1944. Dismissal. 


OPINION of the BOA.RD OF REVmY 
TAPPY, MELNIKER and GAMBRELL, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. ·. · 

2. The accused was tried upon the following Charges and Specii"i
cations: 

CHARGE Ia Violation of the 61st Article or War. 

Specification ls In·that Second· Lieutenant Gordon Simms, Air 
Corps, Section W, 1060th AAF Base Unit (ORD), then 3503rd 
AAF Base Unit (ORD), did, without proper leave, absent 
himself £tom his command at Greensboro, North Carolina, 
from about 0630, 22 June 1944·, to about 1230, 22 June 1944. . . 

Specification 2: In that Second Lieutenant .Gordon Simms, Air 
Corps, Section W, 1060th AAF Base Unit (ORD), did, without 
proper leave, absent himself from his command at Greensboro, 
North Carolina, from about 6 July 1944 to about 14 July 1944. 

CHARGE II: Violation of the 96th Article or War. 
( . 

Specification 1: In that Second Lieutenant Gordon Simms,***, 
then 3503rd AAF Base Unit (ORD), did, at Greensboro, North 
Carolina, on or about 22 June 1944, with intent to deceive, 
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falsely sign the Post Officers' In Register at about 
1900, 22 June 1944, to the effect that he had re·turned 

• to AAF ORD, Greensboro, North Carolina, at 0630, 22 June 
1944, whereas ~e did not return to said station until 
about 1230, 22 June 1944. 

Specification 2: In that Second Lieutenant Gordon Simms, * * *, 
did, at Greensboro, North Carolina, from on or about 5 June 
1944 to 5 July 1944, wroncfull.y make sigri and utter the fol
lowing checks without maintaining sufficient funds to cover 
the same when presented within a reasonable time for payment, 
to wit: 

Check dated 5 June 1944, drawn on the City Bank, 8th and · 
G Streets, S.E., Washington, D.C. and payable to the order 
of Cash, in the amount of $5.00. · 

Check dated 8 June 1944, drawn on The City Bank, 8th and 
G Streets, S.E., Washington,· D.C. and payable to the order 

· of Cash, in the amount of $40.00. 

Check dated 12 June 1944, drawn on The City Bank, 8th and · 
G Streets, S.E., Washington, D.c. and payable to the order· 

. of Cash, in the amount of i25.oo. 

Check dated.29 June 1944, drawn on The City Bank, 8th and 
G Streets, S.E., Washington, D.C. and payable to the order 
of Andrews Service Station, in the amount of $45.00. 

Check dated 'Z7 June 1944, drawn on The City Bank, 8th and 
G Streets, s.E., Washington, D.C. and payable· to the order 
of Hotel O. Henry, in the amount of $10.00. 

Check dated 28 June 1944, drawn on The City Bank, 8th & G 
Streets, S.E., Washington, D.C. and payable to the order of 
Hotel o. Henry, in the amount of $15.00. · 

Check dated 4 July 1944; drawn on The City Bank, 8th and 
G Streets, S.E., Vl'ashington, D.c.,· a_nd payable to the order 
of Hotel o. Henry, in the amount of $15.00. 

Check dated 5 July 1944, drawn on The City Bank, 8th and G 
. Streets, S.E., Washington, D.C. and payable to the order of 

Hotel O. Henry in the amount of $25.00•• 

-2

http:dated.29


(8.3) 


The accused pleaded not guilty to and was found guilty of all Charges 

and Specifications. Evidence was introduced at.the trial of a previous 

conviction on 8 February 1944 of two violations of Article of War 95 

(obtaining money under false pretenses and making and u~~ring an insuf

ficient funds check) and of two violations of Article of_~r 96 (gambling 

with enlisted men and borrowing from an enlisted man). He was sentenced 

to be dismissed the service, to forfeit all pay and allO\Yances due or to 

become due and to be confined at hard labor for five years.· The review

ing authority- approved only so much of the s~ntence as provides for 

dismissal, and forwarded the record of trial for action under Article or 

War 48. 


. 3. For the prosecution evidence was presented that on 20 June 1944 
accused requested and was given permission to be absent from his post, AAF 
Overseas Replacement Depot, Greensboro,·North Carolina, for not more than 
24 hours, commencing at the time of departure (R. 50). -He signed out at 
0630, 21 June 1944. His commanding officer did not see him again until 
1015 on the 23rd although he claimed "io_' have returned around noon of the 
22nd. He·actually signed in about 7 o'clock in the evening of the 22nd. 
When he signed the "In Register" (Pros. Ex. 16) at 1900 he noted on the 
register that he had returned at 0630 on 22 June and placed his name and 
and return data at the top of the page over the-names of other officers 

11 in11who had registered before he did (R. 50, 51). He claimed to have • 
signed a 11slip11 or "in ticket" when he returned at 1230 on the 21st and to 
have left it on the adjutant's desk. The adjutant did not see it on t~ 
22nd although he did not ..leave his office until after 5 o'clock that day
and did not see it until the next day (the 23rd) when the accused showed 
it to him lying on his desk. The adjutant was not sure whether the accused 
picked it off his desk or from the "clip board" which hangs on the wall be
hind his desk, but he· did not see it the day before, either on his desk or 
on the clip board. The accused told his commanding officer the next day· 
after his return that he realized he had made a mistake in signing the 
register incorrectly (R. 50). The unauthorized absence of the accused on 
22 June 1944 was also established by an extract copy or the morning report 
of.his organization (Pros. Ex. 17). 

The prosecution f'U.rther showed by extract copies of the morning 
report of accused's organization (Pros. Exs. 19, 20) that accused was ab~ 
sent from his post without authority from 6 July 1944 to l4 July 1944. 
When he returned to the post on l4 July he told the military police officer 
who accompanied him from his quarters to the camp that he had just come 
back from Washington (R. 57). . · 

The prosecution f'U.rther established that on 23 Ma7 1944, Lillian 
E. Simms, mother of the accused, had opened a checking account in The City 
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Bank, of Washington, D. C. with an initial deposit .of ~26 (Pros. Ex. 10); 
that on 29 May 1944 this account was converted into a joint account with 
the accused (Pr.os_. Ex. 11). Thereafter between 5 June 1944 and 5 July 1944 
the accused made and uttered in Greensboro, North Carolina, the checks 
described in Specification 2, Charge II either for cash, merchandise or 
services (R. 23, 26, 29, 45). A representative of the bank testified that 
each of these checks was returned unpaid because accused I s balance was . 
insufficient when the check was presented for payment (R. 32-37). A transcript 
of the account from 31 May 1944 to 11 July 1944 was introduced without ob
jection (Pros. Ex. 7). It shows that between 5 June ·and 21 .June the balance' 
in the account never e·xceeded $9 and that from 12 June to 21 June the account 
was in fact overdrawn. It also shows that deposits made after 21 June were 
quickly withdrawn and that on 5 July the balance stood at $7.65. 

4. Following a full explanation of his rights accused testified under 
oath that he is 23 years of age, is married and has three children; that he 
enlisted on 10 September 1942, was promoted to corporal; went to C:Cs, was com
missioned a second lieutenant, Air Corps and was assigned to Sedgefield, 1st , 
District, at Greensboro, North Carolina, where he has been ever since (R. 58
59). He obtained a VOOO for 24 hours and left the post at 0630 on 21 June 
and returned on the 22nd between 12 and 12130,. six hours overdue (R. 63). 
He went right to his section headquarters and signed in on the register around 
12 or 12:30, had his lunch and did nothing else the rest of the afternoon as 
he had no assignment at that time. Later about 1900 he signed the Post 
Register (Pros. Ex. 16) noting thereon that he returned at 0630 although he 
had not in fact returned at that time. The next morning he informed Captain 
William C. Sowers (the adjutant) that he had signed the register "in case any

. 	thing came up about it" (R. 64). He also told Captain Sowers he was six hours 
late getting back and showed him the register he had signed and which was· on 
the captain's desk and further told him he had signed it incorrectly so that 
they could see it. He told Lieutenant Colonel Morris H. Mei:-ritt, his command
ing officer, the same thing. He further testified that.the "in ticket11 he had 
signed at 12:30 on 22 June was right on the adjutant 113 desk; that Captain 
Sowers had it on the 22nd; and that there was no inte~tion·on his part to 
falsify the register (R. 65) •• The accused further testified that his wife 
lived with her parents in Washington, D. C.; that on 17 June 1944 sbe gave 
birth t9/twins in a hospital in Washington; that he had tried to get leave 
first on 15 June before they were born and again on 1 July but his applicatipn 
was di6approved; that about 2 or 3 July his wife came down. to visit him at . 
Greensboro and left on 7 July; that he was unable to get rail transportation 
back for her so he took her home by bus (R. 65-67). He remained in Washington 
until the following Thursday when he returned to camp. During his stay in 
Washington he tried to straighten up his bills and see that his. wife was in 
fair condition; that he·went because of his wife's condition and the crowded 
bus and to make sure she got a seat (R. 68). 
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On cross-examination he said that he left camp on Friday, 
7 July and returned Friday, 14 July; that when he started back to camp 
his wife and mother accompanied him in a car. His wife was physically 
well enough to make tue trip in order to ascertain what was going to be 
done to him for being .AWOL. While in Washington, although he lived only 
a half block from the bank, he did not go there to find out the status 
of his account; his wife went, but he did not recollect what information 
she brought back (R. 75, 77-78). He signed the 11 In Register" at 1900 
(on 22 July); he signed it at the top "erroneously" so that anybody could 
see he signea it wrong_(R. 80). He was coming from Reidsville, North 
Carolina, when his car broke down about 14 miles from Greensboro; it was 
after 6:30 he got a lift into camp; the car broke'down twice, he had a 
flat tire in Reidsville at midnight; later he had another "flat" and 
mechanical trouble; it was early in the morning; it took him about an 
hour to get into Greensboro; he got in about noon; it was not full day
light when he broke down; if he bad not broken down it would nave taken 
less than 30 minutes to get into Greensboro and he would have arrived at 
the post about daylight; 11 they11 left Reidsville between 5 and o o'clock 
in the morning and drove five or six miles before the car broke down the 
second time; he left the car abou~ 11 o'clock and caught a ride back to 
camp arriving there about 12 o'clock (R. 82-86). 

With reference to his bank· account the accused testified that 
he had no way of knowing what checks his mother drew unless she told him; 
he never receive~ any statements or communications from the bank (R. 59); 
at the time he issued checks'(Pros. Exs. 5, 6) he was sure he had.money 
in the bank to take care of them; he never received any notice of dishonor; 
he made a deposit of $225 before the checks to the O. Henry Hotel (Pros. Exs. 
1-4) were drawn (R. 60); he did not know there were no funds to meet them 
when he issued these checks; did not learn of it until he was confined and 
then sent money down to pay,them off (R'. 61); with reference to the check 
for $45 to the Andrews Service Station (Pros. Ex. 9) dated 29 June, he did 
not.know it had been dishonored till Major Herbolsheimer brought it to him; 
he did not know he did not have sufficient funds in the bank to meet it as 
he had wired money to the bank the day after issuing the check; he sent the 
$45 down immediately to Mr. Roy G. Andrews to pay him off; nobody has lost 
a single penny; he had called the bank three times·during the month (R. 61). 
He asked for a statement but never received any; at no time during the 
period covered by the seven checks did he know the exact status of his ac
count (R. 62); does not know how many checks .11 bounced11 ; was not very well 
informed about his account; did not know whether he had ten cents in the 
account (R. 72); did not know how many checks his mother drew; did not know 
how many times he was short; did not keep a record of his balance (R. 69). 
All the dishonored checks have been paid. 
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Mrs. Marjorie Simms, wife of accused, testified that she and 
accused left Greensboro, North Carolina, by bus about 3:30 on Friday 
afternoon (7 July 1944) and arrived in Washington, D. C. at ·.3 or 3:30 
the next morning; the accused stood up in the bus all the way home 
(R. 90-91). She went to the bank while accused was in Washington, made 
a deposit, asked about the account and brought back several figures; 
the bookkeeper at the bank told her. she had mailed the statement to ac
cused's mother who lived two blocks away (R. 92-93). 

5. Specification 1, Charge I. 

By his own admission the accused.was about six hours late in 
returning from leave given him to be absent for 24 hours from 0630, 
21 July 1944. His excuse that his car broke down about 14 miles from 
Greensboro between 5 and 6 o'clock on the morning of the 22nd and that 
if it had not broken down it would have taken him not over. 30.minutes 
to get to Greensboro and he would have arrived at the post about or 
shortly after full daylight was properly rejected by the court, in view· 
of its inherent incredibility, his many lapses of memory, his evasiveness 
and his failure to offer the slightest corroborative evidence which if his 
story were true, should have been readily available. He failed entirely 
ta explain why if be broke.down 14 miles from camp at the hour claimed it 
took him until noon to get to camp and why during that period he £ailed to 
communicate by telephone with the headquarters of his organization. The 
burden was on him to make a plausible explanation of his absence so as to 
show that it was due to circumstances beyond his control. He utterly failed 
to sustain that burden. In the opinion of the Board of Review the evidence 
amply sustains the finding of guilty of this Specification, 

Specification 2, Charge I.· 

The accused admitted his unauthorized absence from 7 July to 
14 July; No defense is interposed to this charge. His attempted expla
nation of his flagrant violation of duty was that he could not get rail 
transportation for his wife to go back to Washington after visiting him 
at Greensboro, North Carolina, so he boarded a bus with her to make sure 
that she got a seat. Even if his explanation be taken at face value, it 
obviously supplies no legal defense to a charge of absence without leave~ 
He and his wife left Greensboro at about 3:30 on Friday afternoon, 7 July. 
They arrived in Washington the following morning at about 3 o'clock 
according to her story, the next afternoon according to his. The accused 
did not return to his post until 14 July, The finding of guilty of this 
Specification is amply sustained by the evidence. 
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Specification 1, ~harge II. 

By the Specification the accused 1s charged with having 
falsely signed the register at his headquarters to make it appear that 
he had returned at 0630 on 22 Jwie 1944 at the termination of his 24 
hours leave, when in fact he did not return till about 1230 and that this 
was done with intent to deceive •. 'l'he Specification is laid under the 96th 
Article of Har. Not only did the accused make the admittedly false entry 
in the register, but he placed the entry at the top of the page ahead of 
an entry properly made by an officer who registered in first that day at 
0700 and ahead of all the other officers who had registered in during the 
course of the day. He admitted all this and sought refuge behind the 
transparently implausible contention that he had no intent to deceive and 
that he made the entry as he did in order to call attention to it. It would 
be a work of supererogation to call attention to his equally unconvincing 
statement that he had made out a 11 sign in11 slip.at 1230 at the time he re
turned and left it on the adjutant's desk. Suffice it to say that the 
adjutant who was in his office·and at his desk all afternoon until after 
1700 did not see it until the accused "discovered" it on his desk the next 
morning. The making of such a false entry with intent to deceive was clearly 
prejudicial to good order and military discipline, in violation of Article 
of War 96. The finding of guilty of the offense charged is fully sustained 
by the evidence. 

Specification 2, Charge II. 

The accused is charged with having wrongfully made, signed and 
uttered eight checks between 5 June 1944 and 5 July 1944 without maintaining 
sufficient funds to cover the same when presented within a reasonable time 
for payment. 

The making, signing and uttering of the checks was proved and ad
mitted. Some were given for cash, some for merchandise and some for services. 
All were drawn and uttered·in Greensboro, North Carolina, on a bank in 
Washington, D. c. They were all dishonored upon presentation tq the bank on 

_which.they were drawn because of insufficiency of funds. 

It is to be noted that the accused here is not charged with intent 
to defraud, in violation of Article of \'iar 95. He is charged merely with 
wrongfully making and uttering certain checks without maintaining sufficient 
funds to cover them when presented within a reasonable time, in violation or 
Article of \'lar 96. It has been held that 

11 The negotiation by an officer of worthless checks without 
intent to defraud is conduct or a nature to bring discredit upon 
the military service in violation of A.W. 96 (CM 224286 (1942), 
14 B.R. 97)" (3 Bull. JAG 290). 
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In a recent case the Board of Review held that a member of the military 
establishment is under a particular duty not to issue a check without 
maintaining a bank balance or credit sufficient to meet it and that such 
conduct is not only a reflection on the individual but is service-discrediting 
as we11· (CM 249232, Norren, 3 Bull. JAG 290, 32 B.R. 95). In that case the 
Board said: 

"A member of the military establishment is under a particular 
duty not to issue a check without maintaining a bank balance or 
credit sufficient to meet it. SuQh conduct is not only a reflect1on 
on the individual and a violation of civil law if.committed with 
wrongful intent, but is service-discrediting as well. Frequently 
checks are cashed not because of the assurance derived from the 
implied representation attached to the check so much as the faith 
created by the uniform. The individual may be satisfied by the 
exculpation which flows from an explanation rooted in carelessness 
or neglect. The hurt _to the credit and reputation of the A~ is 
not so easily removed. 

11 By statute many states provide that the return of a check for 
insufficient funds creates a presumption of guilty knowledge in the 
drawee. The burden, in such cases, is then on the accused to explain. 

11 It is the opinion of the Board of Review that proof that a 
check given for value by a member of the military establishment is. 
returned for insufficient funds imposes on the drawer of the check, 
when charged with service-discrediting conduct, the burden of show
ing that his action was the result of an honest mistake not caused 
by his own carelessness or neglect. 

"In the present case accused said in an unsworn statement that 
the 'insufficient' condition of his bank account was caused by checks 
made on this account by his wife and without his knowledge. He stated 
that this was a joint account. Aside from the fact that such an 
account is likel; to r~quire extra caution on the part of th~ husband, 
accused failed to support his contention by producing one of the 
troublesome checks or any corroborating _evidence. The Board of Review 
is of the opinion that the court was justified in rejecting this 
explanation and of finding accused _guilty as charged." · 

The rule announced in the Nerren case applies here. The evidence is clear 
that the accused issued checks indiscriminately and without making any 
pretense of keeping tr~ct of the amount of his balance. He admits as much 
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himself. He never knew whether 11 there was ten cents in the account" 
{R. 72). It is true that.the account was a joint account and that his 

mother had authority to draw on it. But; as pointed out in the Norren 

case, the fact that another person has the right to draw on the account 

only serves to require 11extra caution11 • In the instant case the evidence 

clearly shows, and the accused admits, that he~exercised no caution what

ever. 


Similarly, in CM 202027, McElroy, 5 B.R. 347, where the accused 

was charged with "dishonorably and wrongfully!' failing to maintain a suf

ficient bank balance to meet a check issued by.him, in violation .of Article 

of Yfar 95, and was convicted, by amendment of the Specification, of "wrong

. fully" failing to maintain such balance, ,in violation of Article of Ylar 96, 
it was held by the Board of Review that the amended Specification stated an 
offense in violation of Article of War 9p and that the conviction was proper. 

Only one further question requires cons:ldaration. Upon arraignment, 
the defense counsel made a motion to strike Specification 2 of Charge II on· 
the ground that 11 it embraces eight different check charges", whereas the 
Manual for Courts-:rli.artial, 1928, provides that "One specification should 
not allege more than one offense either conjunctively or in the alternative" 
(par. 29). The motion was denied and, the Board believes, correctly so. 
The Specification alleges a course of conduct from 5 June 1944 to 5 July 1944 
in violation of Article of War 96. 

11A specification alleging, as a violation of A.W. 95, a series 
of acts constituting·. a course of dishonorable conduct amounting to 
a fraud, is not objectionable on the ground of duplicity. C.M. 153268 
(1922); 192530 (1930) 11 (Dig. Op. JAG, 1912-40, sec. 428 (13)). 

Similarly, a specification alleging, as a violation of Article of War 96, a 
series of acts constituting a course of action of a nature to bring discredit 
upon the military service, is not objectionable on the ground of duplic!ty. 
The test is whether the·speoification is so framed as to advise the accused of 
the particular act or offense intended to be alleged, and to enable him to 
plead a former conviction or acquittal ··if subsequently brought to trial on 
account of the same act (Winthrop's Military Law and Precedents, 2d Ed., 
p. 138). No basis exists in the instant case for a contention by the accused 
that he was in any way misled by the form of the specification, nor was any 
such contention made. Each of the eight checks alleged in the specification 
to have been wrongfully ma.de and uttered was specifically described and was 
readily identifiable. Moreover, the Manual specifically provides (par. 87): 

"No finding or sentence need be disapproved solely because a 

specification is defec+.ive if the facts alleged therein and 

reasonably implied therefrom constitute an offense, unless it 

appears from the record that the accused was in fact misled 

by such defect, or that his substantial rights were otherwise 

injuriously affected thereby." 
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See, also, CM 247496, Egalnick, 30 B.R. 361; and CM 202601, Sperti, 
6 B.R. 171. The Board of Review is of the opinion, therefore, that 
the motion to strike Specification 2 of Charge II on the ground of 
duplicity was properly denied. 

6. The accused is a native American'citizen, 23 years of age, 
married and the father of three children. He did not finish high school 
but left to find employment as an entertainer and musician. He worked 
as an inspector of building materials for one year prior to his enlist
ment on 10 September 1942. He entered Army Air Forces Officer Candidate 
School 9n 13 December 1942 at Miami Beach, Florida,.was commissioned a 
second lieutenant, Army of the United States, on 16 April 1943 and was 
assigned to Headquarters~ 1st District AAF Technical Training Command, 
Greensboro, North Carolina. · 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence as approved by the reviewing au
thority and to warrant confirmation of the sentence. Dismissal is authorized 
upon a conviction of a violation of either the 61st or the 96th Article of War. 

Judge Advocate. 

_______________, Judge Ad.vocate. 

~f. a <We ,Jt 1:.a ~ ·Judge Advocate. 
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SPJGH (91)
CM 264296 1st Ind. 

War Department, J.A.G.O., - To the Secretary of War. 
. .DEC 6 1944 

1. Herewith transmitted for-the action of the President are the 
record of trial and the opinion of the Board of Review in, the case of 
Second Ljeutenant Gordon Simms (0-579242), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings ·of guilty and the 
sentence as approved by the reviewing authority and to warrant confirmation 
of the sentence. On 2 February 1944 accused was tried and convicted by gen
eral court-martial for obtaining money under.false pretenses, for gambling 
with enlisted man and for borrowing $100 from an enlisted man and received 
a sentence of forfeiture of ~50 per month for three months, restriction to 
the limits of his post for three months and a'reprimand. The first of the 
present offenses was committed about a month after accused served his sen
tence of three months' restriction. By 2nd Indorsement from the Commanding 
General, Army Air Forces, there was received on 17 November 1944 a letter 
from accused's commanding officer setting forth in detail further incidents 
of accused's misconduct occurring subsequent to the present trial. The gen
eral nature of these offenses are that on d ()qtober 1944 accused was appre
hended at Union Station, 1iashington, D. c. in improper uniform; that he was 
absent without leave from his command from 10 October 1944 to 12 October 1944; 
that he made and uttered four worthless checks aggregating $24() drawn on two 
banks in which he had no account; that he breached arrest and stole two fifths 
of whiskey from the quarters of a fellow officer. I recommend that ·the sen
tence as approved by the reviewing authority, although inadequate, be confirmed 
and carried into execution. · · 

J. Consideration has been given to letters requesting clemency from 
Mrs. Lillian Simms, mother of accused, dated 24 and 25 August 1944; to a 
letter from Senator Albert B. Chandler, dated 15 November 1944 and to a 
memorandum from the Legislative and Liaison Division, Office of the Chief 
of Staff, War Department, dated 6 September 1944. 

4. Inclosed are a draft of a letter for your signa~ure, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. · 

6 Incls. Myron C. Cramer, 
Incl 1 - Record of trial. Major General, 
Incl 2 ~ Ltr fr Mrs Lillian Simms. The Judge ~dvocate General. 
Incl 3 - Ltr fr Sen A B Chandler. 
Incl 4 - Memo to TJAG fr I&LD, CCS. · 
Incl 5 - Dft ltr for sig S/'iV. 
Incl 6 - Form of action. 

"(Sentence as approved by' reviewing authority confirmed. 
o.c.v.o. S9, Z1 Jan 1945) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. C. 

(9.3) 

SPJGH 
CM 2643J+2 

14 OCT 1944 
UNITED STATES 


v. 


Second Lieutanant JOHN A. 

REIS (0-6999€>1)., Air Corps 

THIRD AIR FORCE 

Trial by G.c.:u•., convened at 
Avon Park Army Air Field., Avon 
Park., Florida., 4 September 1944. 
Dismissal., total forfeitures and 
confinement for three (3) ;rears., 
Disciplinar,y Barracks. 

. OPINION of the BOARD OF REVIEl'I 
TAPPY., MELNIKER and GAMBRELL., Judge Advocates 

1. The Board ·of Review has examined the record of trial in the case 
of the officer named above and submits this., its opinion., to Th• Judge 
Advocate General. 

2. Lieutenant Reis was tried jointly' with Corporal John Y. Signorelli • 
(12149518) and Private First Class Maurice P. Levy (12159876) upon the 
Charge and Specifications set out below. Since only the legal sufficienc;y 
of the record to support the findings and the sentence as to Lieutenant 
Reis requires consideration b7 the Board of Revie-R., the legal su!fi.cienc:, 
of the record to su.pport the findings and the sentences as to the two 
named enlisted men b not considered in this opinion. References in this 
opinion to the "accused" refer to Lieut·ena.nt Rei• only. The Charge and 
Specifications upon which the accused and Signorelli and Levy- were tried 
joint'.cy'., as aforesaid., are the following: 

CHARGE: Violation of the 93rd Article of War. 

Specification 1: (Applies on'.cy' to Signorelli). 

Specification 2: In that Second Lieutenant John A. Reis, 
Corporal John M. Signorelli., and Private First ClaH 
Maurice P. Levy., all of Squadron U., 325th AAF Basa 
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Unit RTU (HB) ATon Parle Army Air Field, Avon Park, 
Florida, did jointly and in pursuance of a canmon 
intent on or about 6 August 1944 at St. Petersburg, 
Florida, in the night-time feloniously and burglariously 
break and enter the Axmy ~d Navy Club with intent to 
cOll!Di.t a felony, viz larceny. 

Specification 3: In that Second Ueutenant John A. Reis, 
Corporal John M. Signorelli, and Private First Class 
Maurice P. Levy, all of Squadron U, 325th AAF Base 
Unit, RTU (HB), Avon Park Army Air Field, Avon Park, 
Florida, did, acting jointly and in pursuance of a 
CO!JIII.On intent, on or about 6 August 1944, at St. 
Petersburg, Florida feloniously take, steal and 
carry away seven (7) bottles of whiskey and one 
(1) bottle of' sloe gin, value of approximately 
$32.00 , property of the Arrq and Navy Club, 
St. Petersburg, Florida. 

The accused pleaded not guilty to and was .found guilty of the Charge and 
both Specification 2 and Specification.. 3 thereof. No evidence of an:r 
previous conviction was introduced at the trial. The accused was senteneed 
to be dismissed the service, to forfeit all pay and allo,~ances due or to 
beco.me due and to be confined at hard labor, at such place as the review
ing authority may direct, for three (3) years. The reviewing authority 
approved the findings, except the words "and burglariously" contained in 
Specification 2, approved the sentence, designated the United States 
Disci.pllnar;y Barracks, Fort Leavenworth, Kansas, as the place of confine
ment, and .forwarded the record o.t trial :for action under Article of War 
48. 

3. The pertinent evidence for the prosecution may be summarized 
as :follows: 

The accused and Signorelli and Levy were present together at the 
Post Exchange at the ATon Parle Army Air Field, ATOn Park., Florida, on the 
4th or 5th of August 1944. Sergeant Burt Gordon there discussed with the 
three of them plans tor a trip which they were contemplating taking together 
over the approaching week-end, and they suggested that he go with them 
"purely :for purposes ot pleasure"•. The City of Tampa., Florida., was men
tioned as a possible place to go (R. 8). On or about 4 August 1944, Levy 
spoke to Private First Cl.ass Charles c. Eckert and Private First Class 
Henry V. Gaidis, each of whcm owns a one-half' interest in a 1936 Cadillac 
black sedan., about borrowing the car :for the week-end. Both of them. 
agreed to lend the car to hLa (R. 9-10). At the ti.me the car was lent, 
two Army blankets and two snail gasoline cans were in it and its gasoline 
tank was approximately one-eighth full. The car averages about eleven 

-2

http:CO!JIII.On


(95) ' 


miles per gallon of gasoline. Levy pranised to return the car on Sunday,

6 August (R. 9). 


Anderson Albritton is a porter at the Arm:, and Navy Club in St. 
Petersburg, Florida. Arri'Ying at the Club at 5 a.m. Sunday moming, 
6 August 1944, in the regular course of his duties, he discovered that the 
music box and the cigarette machine had been torn open and that the liquor 
cabinet behind the bar had been broken open. He promptly telephoned the 
police. Upon further search lle discovered that an outside window and 
screen had been broken open, the liquor cabinet in the office had been 
broken open, the combination on the safe "was all torn open and a hammer 
was on the floor" and 11the lock was broken off the back door" (R. 11-13). 
Heney L. Wallace is the bartender at the Club. He stopped selling drinks 
at midnight Saturday, 5 August 1944, in accordance with the rules of the 
Club, and proceeded to close the bar, leaving the Club at 12:25 a.m. 
ETeeything was in good order when he left. Sunday morning at 7 o• clock 
he reeei.Ted a telephone call to come to the Club. Upon arriving at the 
Club he observed the same breakage which had been seen by the porter, as 
above enumerated. 'l'he bartender also noticed that the 11losses11 frcm the 
liquor cabinet behind the bar were 112 Schenley' s, 2 I.W. Harper's and 
l Gilbey' s Sloe Gin11 • These were the losses from that particular cabinet. 
only (R. 13-14). The bartender receives liquor at the bar from the liquor 
cabinet in the Club office, twelve bottles at a time. There is affixed to 
each bottle before it is delivered to him a price sticker, approximately 
two inches square, showing, in large figures, which the customer .may 
readily read, the price per drink. He identified samples of the stickers 
used (R. 15; Pros. Ex. A). He also identified a particular tom red sticker 
as being one of the kind used at the Club (R. 15; Pros. Ex. F). He also 
identified five bottles o:t Schenley' s, two bottles of I. W. Harper's and 
one bottle of DuBouchett Sloe Gin (Pros. Ex. B) as conforming in make and brand. 
with items that were missing from the Club on the night in question, and he 
testified to observing on each of these bottles evidence of "something tom 
off on the left side of the label" (R.15). Likewise he identified a carton 
bearing the label 11Anny & Navy Club, St. Pete" as being one that he persona~ 
had opened (R. 15-16; Pros. Ex. C). · 

At 5:~ a.m. Sunday, 6 August 1944, M. C. Cooksey, who operates 
a gasoline filling station at 1505 Main Street, Bartow, Florida, arrived at 
his place of business to prepare to open for the day. Just as he 'entered 
his station he saw a black sedan pull up and stop. A man in a soldier' s 
unifonn got out of the car, took a can and siphon hose :from. the car and 
proceeded to siphon gasoline from. a truck parked near Cooksey•s staUon. 
Cookse7 called to the man and the latter offered to pa7 for the gasoline 
which he had taken. Cooksey refused to accept payment but called the 
police instead (R. 17-18). Two patrolmen, responding to the call, chased 
the sedan and overtook it on u. s. Highway 17 approximately two and one
·half miles northeast of Bartow. Signorelli was driving tae sedan and the 
accused and Levy were riding 11ith him. Signorelli readily admitted stealing 
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the gasoline. The patrolmen arrested the three occupants of the sedan and 
promptly delivered thEm into the custody of the Provost Marshal at Bartow 
A.rmy Air Field. The patrolmen did not search 1the sedan., but one of them 
upon flashing a light in the sedan· 11 saw something covered in the back of 
the car" (R. 19-21) 

./
At about noon on Sunda;r., 6 August 1944., Captain Clinton s. Ezell 

arrived at Bartow Army Air Field to return the accused and Signorelli and 
Levy to Avon Park Army Air Field. At that time the two enlisted men were 
in the stockade at Bartow and the accused° was in the custody of the Ot:ri 
cer of the Da;r at Bartow. The Cadillad sedan was parked beside the 
stockade. Captain Ezell caused the sedan to be brought to the office of 
the Provost Marshal at Bartow., and there., in the presence of the accused 
and the two enlisted men., he searched the sedan, finding., in a carton 
under a blanket., five Schenley' s., two I. W. Harper's and one bottle of 
DuBouchett Sloe Gin. He identified the bottles and carton introduced as 
Prosecution's Exhibits B and C as the same itEms he found in the sedan. 
He also identified Prosecution's Exhibit Fas a tom red sticker which he 
found in the carton "sticking at the side of one of the pieces of cardboard 
which separates the bottles". The cap seals were not broken on aey of 
the Schenley' s or Harper's. In addition., Captain Ezell found in the sedan 
a gasoline can and a black rubber hose (Prosecution's Exhibit G). The can 
and hose smelled of gasoline (R. 22-24). Corporal Walter Hansberry testi 
fied that he is chauffer for Captain Ezell and that he -was present when 
Captain Ezell made the search of the Cadillac sedan above related. He 
corroborated Captain Ezell1s testimony and identified Prosecution's Exhibits 
B., C and Fas the bottles., carton and torn sticker found in the sedan 
(R. 25-26). 

4. Evidence for the defense: 

The rights of the accused as a witness having been explained to 
him, he elected to _remain silent (R. 28). No witness were callas. for the 
defense. 

5. The accused has been convicted. of the offense of the larcen,y of 
eight bottles of liquor and the offense of housebreaking., both in viola
tion of Article of War 93. Specification 2 alleges burglary., but under 
the findings, as modified by the reviewing authority, the accused stands 
convicted of housebreaking., which is a lesser included offense within 
the offense of burglary (Dig. Op. JAG, 1912-40., sec. 451 (15), CM l49lll). 

The evidence upon which the accused has been convicted in the 
case ot each of the two offenses is identical, and all of it is circum
stantial. It is believed, however, that the evidence., taken altogether., 
i~ such as to exclude any fair and rational hypothesis except that of 
i',tilt (Dig. Cp. JAG, 1912-40, sec. 395 (9)., CM 153330). The Manual for 
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Courts-Martial, 1928, proviu.es that "what is required" in such cases is 
11not an absolute or mathematical but a moral certainty" (par. 78a). The 
following uncontradicted evidence forms a circumstantial web which is 
sharply inconsistent with the innocence of the accused and which, in the 
opinion of the Board., canpels., overwhelmingly, the conclusion that the 
accused is guilty of the two offenses of which he stands convicted.. 

(l) The accused and Signorelli and Levy were seen to

gether at the Post Ellchange on Friday, 4 August 1944., and 

were heard to be discussing the taking of a week-end trip 

together. 


(2) The Army & Navy Club., in St. Petersburg, Florida., 

was broken into between 12:25 a.m. and 5 a.m. Sunday, 6 Au.gust 

1944, and, among other things., certain bottles of liquor of 

known brands and bearing distinctive club stickers were known 

to have been stolen from the club. 


(3) The accused and the two named mlisted. men were ap

prehended at six o 1 clock on the morning· of the theft riding on 

the highway leading !ram St. Petersburg to ·Avon Park (where ac

cused' s station is located) in an autcmobile lent to Levy by 

two soldiers of his s:iuadron. 


(4) There were fown in the automobile eight bottles of liquor., 
a carton bearing the label "Army & Navy Club, St. Pete"., and a 
torn price sticker. Each of the bottles bore evidence of having 
been stripped of the price sticker customarily placed by the Club 
on its bottles of liquor, each bottles was of a make or brand 
conforming to items in com.on use at the Club, and four of the 
bottles (2 Schenley1 s and 2 I.W. Harper's) were identified as 
being similar in all respects to four bottles known to have been 
stolen from one particul2.r liquor cabinet in the bar of the Club 
on the night in question. Further., the tom price sticker 
{Pros. Ex. F) was positively identified as one used b;r t~e club. 

Al.l of the circumstances point to concerted action on the part of the 
accused and. the two enlisted men. They were known to have planned to take a 
week-end trip together and the:, were found. riding in an automobile together 
at six o 1 clock Sunday morning, in the possession of very recently stolen 
goods. The tmexplained possession of recently stolen goods has repeatedly 
been held to be sufficient to support a finding of' guilty or larceny" (Dig. 
Op. JAG, 1912-40., sec. 451 (37)). In a recent decision of the Board ot 
Review it was stated; 
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"The probative vru.ue of such evidence depends upon the character 
or the possession, the time that has elapsed between the theft 
and the discovery or the stolen goods in the possession of the 
accused and other attendant circumstances (Wharton's Criminal 
Evidence (11th Ed.) 198-200; Boykin v. The State, 34 Ark. 443; 
Ingala v. State, (Wis.) 4 N.W. 785; Bellamy v. State (Fla.) 
17 So. Sc,O; State v. Williams (Ore.) 202 P. 428JiilcM 2.30928, 
Lanyon; 18 BR 115, 123). 

It is to be noted that in the instant case the accused and his two com
panions were apprehended in possession of the stolen goods within six ~ 
of the time of the thert. 

With reference to joint possession of recently stolen property-., 
the Board of Review., in a recent case., said: · 

"Possession has been held to ~e joint, and as such sui'
.t'icient to support the inference of guilt of a defendant., who., 
in company- with one or two other persons., was found ridini in 
a recently stolen automobile and., although defendant was not 
shown to have been driving the car., the attendant circumstances 
were such as reasonably to indicate that he was acting in con
cert with the other occupants with reference to its possession 
(State v. Kehoe (Mo.) 220 S.W. 961, Cheatham v. State (Ga.) 
197 S.E. 7'5Jii1'CM 234964 Furtaqo; 21 BR 217, 221-Y:-

As indicated, there appears to be no reason to doubt that., in the instant 
·. 	case., the action of the accused and his two companions was concerted. and 

that they did., in fact., have joint possession of the stolen goods at the 
time they were apprehended. 

It is well settled that., in order that a presumption of guilt of 
larceny may arise., the unexplained possession of recently stolen articles 
by the accused must be personal., conscious and exclusive (CM 202:/20., f!.!!!, 
6 BR 251; CM 2!J2966 ~ and Krueger., 6 BR 389). In the opinion or the 
Board of Review the evidence in the instant case is such as fully to war
rant the conclusion that the possessioti. of the eight stolen bottles of 
liquor by the accused and his two companions was, at the time of accused's 
apprehension., personal., conscious and exclusive. 

The same unexplained possession of recently stolen goods may sup
port both a .finding of guilty of larceny and a finding of guilty of house
breaking (Dig. Op. JAG, 1912-40, sec. 451 (32)). In the instant case., the 
conclusion that the accused is guilty of the larceny alleged, requires the 
conclusion that he is also guilty of the offense of housebreaking., because 
the evidence is uncontroverted and conclusive that the Club was broken into 
bet-ween the hours of 12:30 a.m. and 5 a.m. on 6 August 1944 and that during 
that interval of time the eight bottles of liquor found in the possession 
of the accused were stolen from the Club. Entrance therein 11as necessary to 
gain possession of the stolen articles. 
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6. The records of the War Department show that the accused is 2.3 
years and 7 months of age, he having been born in Romania, on l February 
1921. He is a high school graduate, and in civilian life was employed 
by International Business Machines Corporation as a customers• service 
man, repairing machines in the possession of customers. He was inducted 
into the Army in October 1942,. and, upon graduation from the Army Air 
Forc6S Navigation School in Decmiber 194.3, was cc:mm:i.ssioned a second 
lieutenant, Air Corps, Army of the United States. 

He was reprimanded and fined $75 on 1 J~ 1944 by the Commandi~ 
General of the III Bomber Command (his commanding officer) for (a) bein& 
absent without leave from three ground school classes on 29 May 1944, one 
on '.31 May 1944 and one on 12 June 1944; (b) l'lillfully failing to salute a 
superior officer and (c) failing to obey an order to sign in every hour 
during a specified period. 

7. The court was legally consi:iiuted and had jurisdiction of the ac
cused and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is lega~ sufficient 
to support the findings of guilty and the sentence, and to warrant con
firmation of the sentence. The sentence imposed is authorized upon a 
conviction of a violation of Article of War 9.3. 

~ //,~djmge Advocate 

.,.._-i-.,_.,""""-~E:.,'~.A,..,-t..A½ Judge Advocate 
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SPJGH 
CM 264342 1st Ind. 

War Department, J~A.G.o., 28 OGT 1944 - To the Secretary of War. 

1. Herewith transmitted,ror the action or the President are the 
record ot trial and the opinion or the Board of Review in the case ot 
Second Lieutenant John A. Reis (0-699961), Air.Corps. 

2. I concur in the opinion of the Board ot Review that the record 
or trial is legal17 suf'f'icient to support the findings as approved by 
the reviewing authority, and the sentence and to warrant confirmation of' 
the sentence. There appear to be no extenuating or mitigating circumstances. 
I recommend that the sentence be confirmed but th.at the forfeitures be 
remitted and that the sentence,as thus modified, be carried into execution. 
I further recommend that the Federal Reformatory, Chillicothe, Ohio, be 
designated as the place of confinement. 

J. Inclosed are a draft or a letter f'or your signature, transmit
ting the record or trial to the President for his action, and a form of' 
Executive action designed to carry into effect the above recommendation, 
should such action meet with approval. 

J Incle. liyron c. Cramer, 
Incl 1 - Record of trial. Major General, 
Incl 2 - Dtt ltr for sig The Judge Advocate General. 
. S/W. 
Incl J - Form of' action. 

(Sentence conflrmed rut forfeitures remitted. o.c.:w.o. 6J5, 24 lloT 1944) 
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LAW LIBRARY 

JUDGE ADVOCATE GENERA, 


NAVY nrr;AQT\Ar\!''I' 

WAR DEPARTIJENT 

Arnry Service Forces (101) 
In the Office c1f The Judge Advocate General 

Washington, D.c. · 

SPJGN 2 9 StP. 1944CM 264353 
) ARliY AIR FORCES WESTERN 

U N I T 'E D S T A T E $ FLYING TRAJNING COMMA.ND ~ 
. v. ) Trial by G.C.M., convened at 

) Mather Field, Sacramento, 
Second Lieutenant ROBERT W. ) California, 8 September 1944. 
HAWKE (0-771019), Air Corps. ) Disnissal and total forfeitures. 

OPINION of the BO.ARD OF REVI1W 
LIPSCOMB., 0 !CONNOR and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the :following Charge and Specii'ica
·tions: 

CHARGE: Violation of the 61st Article of War. 

Specification 1: In that 2nd Lt. Robert W. Hawke, Section "H", 
3031st AAF Base Unit, Mather Field, California, did, without 
proper leave., absent himself from his organization at Mather 
Field, California, from about 3 July 1944 to about 4 July 1944. 

Specification 2: In that 2nd Lt. Robert Yf. Hawke, Section n:au, 
3031st AAF Base Unit, Mather Field, California, did, without 
proper leave, absent himself from his organization at ·Mather 
Field, California, from about 5 July 1944 to about 8 July 1944. 

He pleaded guilty to and was found guilty of the Charge and the Specifications. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor at such place as 
the reviewing authority might direct for two years. The reviewing authority 
approved the sentence but remitted the confinement and forwarded the record 
of trial for action under Article of War /4B. 

J. The· accused, after having the effect and meaning of his plea of 
guilty explained to him, stated that he wished his plea to stand and the 
prosecution, relying thereon, introduced no evidence (R. 7). 

4. The evidence for the defense shows that according to the •rwar 
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Department Form No. 3, Pay Data Card" of accused, three days' pay, three 

days' flying pay, three days' subsistence and three days' rental allovr

ance, were deducted from the accused's pay during the month of July 1944 

(H. 8-9). The accused elected to remain silent (R. 7). 

5. Specifications 1 and 2 allege that the accused 'Without proper leave 
.absented 	himself from his organization at Mather Field, California, from about 
3 July 1944 to about 4 July 1944 and from about 5 July 1944 to about 8 July 
1944 respectively. The elements of the offense of absence 'Without.leave which 
is violative of Article of War 61 and the proof required for conviction there
of, according to applicable authority are as follows: 

"* * i~ (.a) That the accused absented himself from his 
col1lID'.Uld, * **,·station, ·or camp for a certain period, as al 
leged, and (b) That such absence was mthout authority from a.rry
one competent to give him leave" (MCM, 1928, par. 132). 

The accused's plea of guilty to the Specifications and the Charge admit the 

facts set forth therein and in the absence of a showing that· such plea has 

been improvidently entered, the plea in itself is sufficient basis'to support 

the findings of guilty of the Specifications and the Charge (MCM, .1928, par. 

~; CM 236359, 1943, Bull. JAG. Vol. 2, P• Z70). 


6. The accused is about 28 years of age. The War Department records show 
that ha has had enlisted service from 18 February 1943 until 12 March 1944 when 
he was commissioned a second lieutenant upon completion of Officers' Candidate 
School and he has had active duty as an officer since the· 1atter date. He , 
graduated from high school but did not attend. college. He is married and prior 
to entrance into the service was engaged as a salesman for an aircraft "crop 
dusting" org~zation and also as a salesman of automobile trailers. 

7. The oourt was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. For 
the reasons stati,d the Boani of Review is of the opinion that the record of 
trial is legally sufficient to support the .findings of guilty of the Charge an.d 
its Specifications and the sentence and to warrant confirmation thereof. Dis
missal is authorized upon conviction o:f a violation of Article of 1Var 61. 

(On Leave) Judge.Advocate. 

, Judge Advocate. 

Judge Advocate. 
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SPJGN 
C;:I 264353 

1st Ind. 

Ylar J;epartment, J • .A.G.O., 4:- OCi l9'4 ~o the Secretary of War. 

1. Here1dth transmitted for the action of the President are 

the record of trial and t:ne opinion of the J;loard of Eevievr in 1 the 

case of Second Lieutenant Robert ':l. Hawke (0-771019), Air Corps. 


2. I concur in the opinion of the Board of F.eview that the 
record of trial is legally sufficient to su~port the findings and· 

· 	sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I rGcommend that the sentence as approved by 
ti,e reviewing authority be confirmed but commuted to a reprimand and 
a forfeitw;-e of ~;:50 of his pay per month for three months and that 
the sentence as thus commuted be carried into execution. 

3. Inclosed are a draft· of ~ letter for your siznature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet ,dth approval. 

rtyron c. Cramer, 

Major General, 


'l'he Judge Advocate General. 

3 	Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for sig. s/u. 
Incl 3 - Form of action. 

(Sentence as approved by' reviewing au,thorit7 confirmed but cammited 
to reprimaoo ··and forfeiture of $50 per month for three months. 
G.C.M.O. 581., 25 Oct 1944) 





WAR DEPARTMENT (105)
Army Service Forces 


In the Office ot The Judge Advocate General 

Washington, D. c. 


SPJGH 
·CM 264.354 

ti FEB 194,q 
UNITED STATES ARMY Am FORCF.S 

WESTERN FLYING TRADHNG _CCW!.ANDl 
v. 


)_ Trial by G.C.M., convened at 

Second Lieutenants BOBBY ) Mather Field, Sacramento, 

B. LEONARD (0-778188), ) Californis, 1 and 2 September 

ROBERT W. JENKINS (0-778168),) 1944. Leonard, Jenkins and 

FREDERICK R. LaTURNER ) LaTurner: Dismissal. Krauss: 

(0-778186) and Flight O!ficer) Dishonorable discharge.(suspended). 

WILLIAM D. KRAUSS (T-4054), ) 

Air Corps. · ) 


. OPINION of the BOARD OF REVIE'H 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. · The Board of Review has examined the record of trial in the 
case of the officers and flight officer named above and submits this, 
its opinion, to The Judge advocate General. 

2. The accused, Leonard, was tried upon the following Charge and 
Specifications: 

CHARGE: Violation of. the 96th Article of War. 

Specification 1: In that 2d Lt. Bobby B. Leonard, Air Corps, 
scheduled to fly solo instrument in a TB-25 type aircraft, 
did, at Mather Field, California on or about 24 July 1944, 
wrongfully agree with 2d Lt. Frederick R. LaTurner, Air 
Corps, 2d Lt. Robert W. Jenkins, Air Corps, and Flight Of
ficer William D. Krauss, to engage in an unauthorized 
formation flight with another TB-25 type aircraft in the 
vicinity ot Marysville, California. 

Specification 2: In that 2d Lt. Bobby B. Leonard, Air Corps, 
did, on or about 24 July 1944, near Marysville, California, 
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wrongfully fail to prevent 2d Lt. Robert W. Jenkins, 
Air Corps, who was then under the said 2d Lt. Bobby B. 
Leonard's cotunand, from piloting a TB-25 type aircraft 
closer than 500 feet to another aircraft in flight in 
violation of paragraph 5 h AAF Regulation 60-16. 

Specification 3: In that 2d Lt. Bobby B. Leonard, Air Corps, 
did, on or about 24 July 1944, near ?.:arysville, California, 

·• wrongfully fail to prevent 2d Lt. Robert W. Jenkins, who 
was then under said 2d Lt. Bobby B. Leonard's coDUJand, from 
piloting a TB-25 type aircraft 1n such a manner as to en
danger friendly aircraft in the air in violation of paragraph 
1, AAF Regulation 60-16. 

The accused, Jenkins, was tried upon the following Charge and 
Specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that 2d Lt. Robert W. Jenkins, Air Corps, 
scheduled to fly solo instrument in a TB-25 type aircraft, 
did, at Liatber Field, California on or about 24 July 1944, 
wrongfully agree with 2d Lt Bobby B. Leonard, Air Corps, 
2d Lt. Frederick R. LaTurner, Air Corps, and Flight Officer 
Uilliam D. Krauss, to engage in an unauthorized formation 
flieht with another TB-25 type aircraft in the vicinity of 
klarysville, California. 

Specification 2: In that 2d Lt. Robert W. Jenkins, Air Corps, 
did, on or about 24 July 1944, near l;;arysville, California, 
wrongfully pilot a TB-25 type aircraft closer than 500 feet 
to another aircraft in flight in violation of paragraph 5 h 
AAF Regulation 60-16. 

Specification 3: In that 2d Lt. Robert W. Jenkins, Air Corps, 
did, on or about 24 July 1944, near Marysville, California 
wrongfully pilot a TB-25 type aircraft in such a manner as 
to endanger friendly aircraft 1n the air in violation ot 
paragraph 1, AU Regulation 60-16. 

The accused, Le.Turner, was tried upon the following Charge and 
S pec1_fica tions: 

CH!:RGEs Violation of the 96th Article of War. 

Specification l~h that 2dLt. FrErler'..d< R. Le.Turner, Air Corps,. 
scheduled to fly solo instrument in a TB-25 ty:pe·aircratt, 
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did, at Lia.ther Field, California on or about 24 July 
1944, wrongfully agree with 2d Lt. Robert W. Jenkins, 
Air Corps, 2d Lt. Bobby B. Leonara, Air Corps, and 
Flight Officer William D. Krauss, to engage in an un
authorized formation flight with another TB-25 type 
aircraft in the vicinity of Marysville, California. 

Specification 2: In that 2d Lt. Frederick R. LaTurner, Air 
Corps, did, on or about 24 July 1944, near Marysville, 
California, wrongfully fail to prevent Flight Officer 
William D. Krauss, who was then under the said 2d Lt. 
Frederick R. LaTurner's command, .from piloting a TB-25 type 
aircraft closer than 500 feet to another aircraft in 
flight in violation of paragraph 5 h A.AF Regulation 60-16. 

Specification .'.3: In that 2d Lt. Frederick R. LaTurner, Air 
Corps, did, on or about 24 July 1944, near Marysville, 
California, wrongfully fail to prevent Flight Officer 
llilliam D. Krauss, who was then under said 2d Lt. 
Frederick R. LaTurner 1s command, from piloting a TB-25 
type aircraft in such a manner as to endanger friendly 
aircraft in the air in violation of paragraph 1, AAF 
Regulation 60-16. 

The accused, Krauss, was tried upon the following Charge and 
Specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Flight Officer William D. Krauss, 
scheduled to fly solo instrument in a TB-25 type aircraft, 
did, at Wia.ther Field, California, on or about 24 July 1944, 
wrongfully agree with 2d Lt. Robert W. Jenkins, Air Corps, 
2d Lt. Bobby B. Leonard, Air Corps, and 2d Lt. Frederick R. 
LaTurner, Air Corps, to engage in an unauthorized formation 
flight with another TB-25 type aircraft in the vicinity of 
Marysville, California. 

Specification 2: In that Flight Officer William D. Krauss, 
did, on or about 24 July 1944, near Marysville, California, 
wrongfully pilot a TB-25 type aircraft closer than 500 
feet to another aircraft in flight in violation of para
graph 5 h AAF Regulation 60-16. 

Specification 3: In that Flight Officer William D. Krauss, 
did, on or about 24 July 1944, near Marysville, California, 
wrongfully pilot a TB-25 type aircraft in such a manner as 
to endanger friendly aircraft in the air in violation of 
paragraph 1, AAF Regulation 60-16. 
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The accused were tried together in a comnon trial as directed by the 

convening authority and consented to by the accused (R. 8, 10, 13, 15). 

Each of the accused pleaded not guilty to the respective Charge and 

Specifications pertaining to him and each was found guilty of the 

Charge and of Specific~tions 1 and 3 and of Specification 2, except the 

words "in violation of Par. 5 h, AAF Regulation 60-16, 11 .substituting 


· therefor, the words, 11 In violation of Par. l b, AAF Regulation 6o-16A," 
dated 15 April 1944; of the excepted words, not guilty, and of the substi 
tuted words, ·guilty. No evidence of previous convictions was introduced 
as to any of the accused. The three officers, Leonard, Jenkins and 
La.Turner were each sentenced to dismissal. Flight Officer Krauss was 
sen~enced to dishonorable discharge. The.reviewing authority approved 
the senten~es and forwarded the record of trial under Article of liar 48 
as to the commissioned officers and under Article of War 50½ as to the 
£light officer, Krauss. Subsequently on to wit: 17 January 1945 the 
reviewing authority withdrew his original action in the case of Flight 
Officer William D. Krauss and substituted a new action in which he approved 
the sentence, but suspended the execution thereof, and promulgated his new 
action in General Court-Martial Crders No. 19, Headquarters Army Air Forces 
Western Flyirig Training Command, dated 17 January 1945. 

3. The evidence for the prosecution shows that on 24 July 1944, at 
about 0645, the accused, all students assigned to the 3031st A:rmy Air Forces 
Base Unit, Mather Field, California, set out from r.Jather Field on a "solo" 
instrument training mission. Lieutenant LaTurner and Flight Officer Krauss 
were assigned to a TB-25 type of Army aircraft designated T-635 and Lieu
tenants Leonard and Jenkins were assigned to another TB-25 aircraft desig
nated T-636 (R. 26). 

When students :f.'ly 11 solo11 they work on various phases of instrument 
training. "Formation" flying is not included in this instrument training. 
"Solo" flying is done "under the hood" with individual aircraft and without 
visual contact with the horizon or the ground. 11Formation11 flying is done 

· in groups of two or JnOre planes and the pilots are in visual contact with 
_	each other's planes (R. 26, 27). The instructor of the group, First Lieu
tenant ?illton A. Johnson, briefed the flyers, using Mather Field Circular 
Uo. 50-2-9A, 12· July 1944, and the check list attached thereto (Def. Ex. 2) 
for that purpose (R. 29, 30). The students were briefed on the specific 
subject of the training and also on "General" subjects. They were not 
specifically told not to fly in 11formation 11 (R. 30) nor who was to pilot the 
planes. They were briefed on instrument flying and not on formation flying 
(R. 30). They were scheduled to fly "solo instrument". 

It is customary and approved practice to have proper signals ar
ranged before student officers engage in formation flying (R. 51). The 
regulations require that an instructor be present in each formation (R. 53} 
for safety as well as for other reasons. There are approved signals for 
"breaking" a formation and it is not approved practice for·a formation to 
break without giving a visual signal or a radio signal (R. 53). It is 
customary to brief students on "formation" flight if they are going out 
for 11formation11 !lying and it was customary at Mather Field to brief student 
officers in accordance with paragraph 4 of Circular 50-2-9A before they 
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engaged in a "formation" flight (R. 54). A following plane dipping under 
a lead ship in order to attain the lead would not be accepted by experi
enced pilots as common practice (R. 55). 

Army Air Forces Regulations Ho. 60-16, dated 6 March 1944, as 
amended by Army Air Forces Regulations No. 60-16A, 15 April 1944, provides 
in part as follows: 

a. Reckless Operation. An A.AF pilot will not operate air
craft in a reckless or careless manner, or so as to 
endanger friendly aircraft in the air, or friendly air
craft, persons, or property on the ground. 

b. Proximity to Other Aircraft. No aircraft will be flown 
closer than 500 feet to any other aircraft in flight, 
except when two or more aircraft are flown in duly au
thorized formation. On authorized formation fliehts, 
aircraft will not be flown closer to each other than the 
distance of one-half the wingspan of the largest aircraft 
concerned." 

Army Regulations No. 95-15, 3 May 1944, paragraph 3, provides 
that: 

n:3. Command of aircraft.--The senior member of the operating 
crew of an aircraft who holds an appropriate military pilot rating 
will command the aircraft, except when the organization commander 
responsible for the aircraft specifically designates who shall 
command. 11 

Ac~used, LaTurner, stated to the investigating officer (Pros. Ex. 
F) after having been advised of his rights and privileges that at about 
0645 on 24 July 1944 he took off in plane No. 635 with Flight Officer Krauss 
at the controls; that: 

"***Shortly before the take off and in the ready room 
Krauss and Lieutenants Jenkins and Leonard and myself had 
agreed to meet at Marysville to do some formation flying. 
I do not recall whether Lieutenant Johnson told.us that we 
were to fly solo instrument but I was fully aware that we 
were to fly solo instrument, since I knew there was a shortage 
of gas. We went directly to the vicinity of Marysville and 
when we got there observed the other ship in which Lieutenants 
Leone.rd and Jenkins were riding. Our ship then pulled up into 
formation !light with the other ship riding off of its right 
wing, with proper clearance for formation flight or about one 
wing's length apart and our ship was behind the other ship at 
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an angle of about 45°. We flew with the other ship in the 
lead for approximately ten minutes. I do not recall whether 
-our ship then took the lead. I do recall however that before 
the accident the formation was broken, although this is merely 
from my own knowledge. I did not tell any one to break up the 
formation nor did any one tell me that the formation had broken 
up. Our ship then made a wide turn to the left heading back to 
Sacramento flying south, and while we were in this turn I did 
not personally see the other plane. Between five and ten minutes 
after we broke up the formation, I felt an impaot off the right 
engine and then saw the other ship go into a spin. I do not know 
whether the other ship was coming to take the lead from us. We had 
had no arrangements or signais with respeot to taking the lead. 

* * * "I was not at the controls at any time that day but I did 
not at any time take any steps to break up the formation flying.• 

Accused, Jenkins, stated to the investigating officer (Pros. Ex. 
G) after having been advised of his rights and privileges that at about 
06.38 on 24 July 1944 he took off in plane No. 636 with Lieutenant Leonard; 
that: 

"***Just before take off Lts. Leonard, and LaTurner, Flight 
Officer Krauss, and myself had arranged to do so~e formation 
flying and-to meet at .Marysville. Tie did not receive any- definite 
instruction that we were to fly instrwnent aocording to the best 
of m:r memory, but we all assumed that we were to fly solo instru
ments and in fact we had been flying solo instrument for a week 
before; and also it was an instrument instructor who assigned the 
ships to us. 

"I was at the controls and took the ship directly to the 
vicinity of Marysville. The other ship containing Lt. LaTurner 
and Lt. Krauss arrived there shortly afterwards. We the.n took 
up formation flying with our ship in the lead and the other ship 

about a wing's length to our right and at a 45° angle to our ship. 
We flew this formaticn for about 5 or 10 minutes and then the other 
ship went ahead and took the lead but I do not recall for how long. 
I do remember that the other ship then took off and made a wide 
turn to the left. I followed the other ship, also making a left 
turn. At the time my ship was a little lower than the other ship 
and it was my intent to move into the lead slightly below and to 
the right of the other ship without m::r ship actually passing under 
the belly of the other ship. However, rrrr ship ran into a little 
turbulence and was thrown slightly under the other ship. I attempted 
to pull out to the right but the rudder of my ship struck the right 
propeller or the other ship, throwing my ship into a spin. Lt. 
Leonard and myself both bailed out. I would estimate that the 
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contact between the two ships occurred approximately 5 or 
10 minutes after our ships started the turn as above related. 
We had no prearranged signals with.respect to the changing or 
the lead. 

"As far as I know all this flying took place within the 
local flying area. I was at the controls at ell times but Lt. 
Leonard made no objection to the method of flying. 11 

Accused, Leonard, stated to the investigating officer (Pros. 
Ex. H) after having been advised of his rights and privileges that at 
about 0638 on 24 July 1944 he took off in plane No. 636 with Lieutenant 
Jenkins at the controls; that: 

11 * **Shortly before the take off and in the waiting room Lt. 
Jenkins, Lt. LaTurner, F/0 Krauss, and myself had agreed to 
meet at Marysville and do some formation flying. No one gave 
us a specific order that this was to be an instrwnent solo 
flight; but it was understood by us that we were to fly solo 
instruments. Earlier that morn1ng Lt. Johnson 'pooped' us and 
in effect said these will be the solo ships for today; and he, 
then, read off a list of ships which included 636 and 635. We 
understood that we were to fly solo instrument because that is 
all we had been flying that entire week. 

"Lt. Jenkins flew the ship to the vicinity of Marysville, 
reaching there at about 0700. The other ship came there a few 
minutes later and our ship took lead and flew formation with 
the other ship for.about 10 minutes. During that time the other 
ship wast~ our right about a wing's length from our right wing 
and was at about a 45o angle from our ship. After about 10 
minutes we changed lead and the other ship took the lead still 
flying to the right of ours. The other ship just moved up into 
the lead and we flew about a 45° angle behind the other ship 
and about a wing's length from the other ship's left wing. 
After flying about the same length of time the other ship broke 

· the formation. As the other ship broke the formation it made 
a wide sweeping turn to the left. Our ship, then moved in 
underneath the other ship to take up the lead position. As we 
moved in the tail or our ship caught the right propeller on the 
other ship causing our ship to go into a violent spin. We suc
ceeded in getting the ship out of this first spin momentarily; 
but had no control and the ship went into another spin at which 
time we both bailed out. 

11 At no time did we have any prearranged signals in respect 
to changing the leads in the formation flying. The collision 
took place at about 7000 feet.n 
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Accused, Krauss, stated to the investigating officer (Pros. Ex. 
I) after havine been advised of his rights and privileges that at about 
0645 on 24 Jtlly 1944 he took off in plane No. 635 with Lieutenant La.Turner; 
that: 

"***2nd Lt. F. R. La.Turner was in the co-pilot's seat and 
I was in the pilot's seat operating the ship. I do not recall 
that a Lieutenant Johnson, instrument squadron commander, told 
us whether this flight was to be solo instrument. However, I 
did know before the take off that the flight was to be solo 
instrument. Shortly before the take off, Lt. F. R. LaTurner 
and 2nd Lts. B. B. Leone.rd and R. W. Jenkins and myself' had met 
on the flight line and decided that we would meet at .Marysville 
and fly formation flight. I flew the ship directly to Marysville 
and while flying north near Marysville observed the other ship, 
#636, in which Lieutenants Leonard and Jenkins were flying. rie 
then took up formation flight with the other ship flying the lead 
for about five minutes. During that time I operated my ship about 
15 to 20 feet to the right of the right wing of the other ship with 
the nose of my ship approximately abreast to the tail or the other 
ship. After about five minutes, without any prearranged signal, I 
pulled ahead of the other ship and I took the lead with the other 
ship flying about 20 feet to the left of' my left wing and with the 
nose of' the other ship about abreast of the tail of my ship. We 
flew in this formation for about five minutes more until I observed 
-the other ship to pull away. I assumed that the other ship was 
not going to fly any more formation and I then started to fly south 
to Sacramento. About five to seven minutes later I felt a bump 
in the vicinity of' the right engine and I then saw the other 

. plane pull up and go into a spin. I did not observe any chutes 
but did see the ship burning on the ground. I then returned the 
ship to Mather Field and landed at about 0745. 

"Lieutenant LaTurner was at no time at the controls. At no 
time did he take any action to disconti~ue the formation flying. 

"I did not see this other ship after we broke up fortiation 
flight until after the contact between our ships. The other·ship 
was apparently flying to our right and below us. 

"To the best or my knowledge, our ships did not leave the 
local flying area that morning". 

The T-636 flown by Leonard and Jenkins crashed and was totally destroyed. 
The T-6.35 flown by La.Turner and Krauss had its right propeller damaged 
beyond repair, the right motor had to be replaced and there were holes 
~nd dents in the fuselage (R. 19, 20). . · 

4. For the defense, Second Lieutenant Rollie Jones, Air Corps, 
testified that he was in the squadron room on 24 July; he was in the 
same group with·accused officers; there was never any question that they 
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were to engage in a "solo instrument" missi~n (R. 60); it is not 

general practice to engage in "formation" flight when the assignment 

is 11 solo instrument" (R. 62). He did not recall that the squadron com

mander briefed them as to anything except weather conditions (R. 57); 

he did not believe he covered the items on the check list relating to 

instrument training flights (R. 58); he did not say that there should 

be no formation flying. 


After being advised as to his rights accused Leonard testified 

that'he was 21 years of age and had completed two years of college before 

entering the Army as a private on 2 May 19,43. After completing the cadet 

course he was commissioned a second lieutenant and sent to Mather Field 

for training in night flying. He had had only two hours ot formation 

flying (R. €fl, 72). Accused Jenkins operated the plane. Leonard did 

not know who was the senior but, even if he had known he bad authority 

over Jenkins, he did not know whether he would have exercised it as he 

considered Jenkins as ·capable as himself. He had never been told that 

formation flying was objectionable or that there were rules against it. 

Before taking off on the 24th of July, they all agreed to meet at 


· Marysville to engage in formation fiying, and they carried out this agree
ment (R. 71-72). They did not discuss any signals, he had never been 
taught that prearranged signals must be used (R. 72); signals were just 
11 taken for granted"; the collision was "just an accident" and "couldn't 
be helped11 • They were not secretive about it as he did not think they 
were doing anything wrong. He was not familiar with Army Air Forces 

'Regulations No. 60-16 which covers usual signals for formation flying. He 

had never been reprimanded while a cadet or officer for misconduct (R. 73). 

He had never seen the check list (Def. Exs. 1, 2) before the day of trial 

(R. 75). Neither he nor Jenkins gave any signal when they caneup from 
behind and under the other plane (R. 77). He did not know an operation 
.order was necessary before a formation flight was made, that an instructor 
had to be present and that.a senior instructor had to brief the flight (R. 79). 

Accused La.Turner also took the stand after being advised as to 
his rights and testified that he entered cadet training in August 1943 and 
after being commissioned was ordered to Uather Field for night fighter 
training. He had never seen an instrument check list till the day of 
trial (R. 83, 85) and was never told it was improper not to fly "formation" 
when flying "instrument". He stated that four or five hours of instrument 
flying is monotonous so a certain amount of leeway is allowed to relieve 
the monotony (R. 86). The four of them before starting agreed to meet at 
Marysville to engage in :formation flying, and they carried out this agree-· 
ment. He thought it was proper to engage in formation flying. The formation 
had been broken for five or ten minutes before the accident happened (R. 89
91). They had no authority to do formation flyin~ (R. 92). He assumed that 
it was supposed to be an instrument flight (R. 93). 
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Accused Jenkins and Krauss having been advised as to their 

rights to testify in their own behalf' elected to remain silent (R. 93). 


;. Accused Leonard is char~ed with (a) wrongfully agreeing to 

engage in an unauthorized !light {Spec. l), (b) being in command 0£ the 

plane and failing to prevent accused Jenkins from violating regulations 

not to approach closer than 500 feet to another plane (Spec. 2), and 

(c) !ailing to prevent Jenkins from piloting the plane in such a manner 

as to endanger friendly aircraft (Spec. 3). 


Accused Jenkins is charged with (a) wrongfully agreeing to engage 

in an unauthorized flight (Spec. 1), (b) wrongfully pilotin~ a plane closer 

than 500 feet to another plane in violati·on of regulations (Spec. 2) and 

(c) piloting a plane in such a manner as to endanger friendly aircraft 

(Spec. 3). · 


The Specifications against accused LaTurner are similar to those 

against Leonard and the Specifications against Krauss are similar to those 

against Jenkins. 


The guilt of each accused is established by bis voluntary state
ment given.prior to trial to military authorities. Each statement contains 
a confession of' accused's guilt of.the offenses charged. The law member 
properly ruled, on admitting these confessions, that each one constituted 
evidence only against the lliaker thereof and could not be considered as 
evidence against the other accused (MCM, 1928, par. 114~). Inasmuch as 
an accused cann~t be legally convicted upon his unsupported confession, 
these confessions could not receive the consideration of the court unless 
there was other evidence in the record, direct or circumstantial, indicating 
that the offenses charged bad probably been committed. Such other evidence, 
however, need not be sufficient of itself' to convince beyond a reasonable 
doubt that the offenses charged have been committed, or to cover every 
element of' the charges or to connect the accused with the offenses (MCM, 
1928, par. ll~) • . . • 

Other evidence present in this record establishes that the four 
accused paired off' and were ordered to fiy two Army planes on an instrument 
training mission. During this flight one of the planes crashed to the 
ground and ·burned, while the other returned to its base substantially 
damaged. The uncontradicted testimony of' accused Leonard and LaTurner 
shows that all of the accused agreed before talcing off to engage in formation 
flying during this instrument training mission and that pursuant to this 
agreement they met in the vicinity of Marysville, California, where both 
planes were·nown !n·f'ol'Ii18.tion flight. During the formation £light the 
two planes collided at an altitude of' about 7000 feet. This evidence amply 

· establishes the corpus delicti and,accordingly, the voluntary confession of 
eaoh accused was properly' admitted in evidence as to him. 
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Leonard and LaTurner are charged in Specifications 2 and 3 
of the respective Charges against them with failure to prevent the 
pilots of their respective planes from violating paragraphs 1 and 5 
of Army ,Air Forces Regulations No. 60-16. Such failure is properly 
chargeable under Article of War 96 (Winthrop's Military Law and 
Precedents, 2d ed., p. 726). 

Lieutenant Leonard being senior to Lieutenant Jenkins was in 
command of the plane operated by Jenkins {par .. 4,g, AR 600-15, 10 Dec. 
1941; par. 16, AR 605-10, 26 May 1944), and Lieutenant La.Turner was .in 
command of the other plane operated by Flight Officer Krauss by virtue of 
his rank. It was their duty to prevent or make reasonable effort to pre
vent any violation of flying regulations. This by their own admissions 
they failed to do and made no attempt to do. By their own admissions they 
agreed before taking off to meet near JJarysville to engage in "formation" 
flying in direct and flagrant violation of the regulations. Their d~fense 
that they did not know it was wrong is. unworthy of credence and was prop
erly rejected by the court because they knew they were to fly an instrument 
training mission, not a formation·flight mission. The finding of guilty 
of Specification l of the Charge against each of them is amply supported 
by the evidence. · 

Leonard being senior to Jenkins was responsible for the opera~ion 
of the ship and clearly was guilty of failing to prevent Jenkins from fly
ing within 500 feet·of the other plane. He also.failed to prevent Jenkins 
from piloting his plane in unauthorized formation but, on the contrary, 
permitted him to do so without having an, prearranged signals to communicate 
intended courses of flight. Such maruier of flight was as dangerous for 
each plane as the results demonstrated. The findings or guilty of the of
fenses charged in Specifications 2 and 3 or the Charge against accused 
Leonard are amply supported by the evidence. 

LaTurner, being the senior and in command was responsible for the 
plane operated by Flight Officer Krauss and clearly was guilty of failing 
to prevent the latter from £lying the plane within 500 feet of the other 
plane. He also failed to prevent Krauss from piloting the plane in unau
thorized formation but, on the contrary, permitted him to do so without 
having any prearranged signals to communicate intended courses of £light. 
Such manner of flight was as dangerous as the consequences demonstrate •. 
The evidence amply sustains the findings or guilty of Specifications 2 and 3 
of the Charge against accused LaTurner. 

Jenkins, the pilot or plane T-636, wrongfully agreed with the 
other accused to engage in unauthorized flight formation and also violated 
the regulations by flying within 500 feet of the other plane, and by pilot
ing his plane so as to endanger other friendly aircraft in the air when he 
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f'lew in formation flight with the other plane without having any pre
arranged signals to communicate intended courses of flight. The evidence 
amply sustains'the findings of guilty or Specifications 1, 2 and 3 of' the 
Charge against accused Jenkins. 

The reason for the findings of guilty of Specification 2 as to 
each accused by exceptions and substitutions is that Amr;, Air Forces 
Regulation No. 60-16, dated 6 March 1944 (Pros. Ex. A, p. l) which accused 
were charged with violating, was superseded by Arurr Air Forces Regulation 
No. 60-161, dated 15 April 1944 (Pros. Ex. A, p. 2) which was in f'ull force 
and effect at the time of the commission of' the offense. The language of' 
the two regulations is practically identical and therefore the exceptions 
and substitutions caused no substantial·injury to the rights of any of the 
accused. 

6. · Accused Leonard was born at Duncan, Arizona, on .:30 January 1923, 
and is single. He graduated from high school in 1940 and for two years 
attended Arizona State College at Flagstaff', Arizona, where he majored in 
languages, English, French and Spanish. He was employed with the Phelps
Dodge Corporation at Marenci, Arizona, as a member of a civil engineering 
crew from July 1942 to January 19/J, at a monthly salary of' $300. He en
listed in the Air Corps as a private on 2 March 1943 and was sent to Lincoln, 
Nebraska, for basic training. After completion of' his flying training, he 
was commissioned a second lieutenant at Luke Field, Arizona, on 23 May 1944, 
and thereafter transferred to Mather Field as a student officer. The 
character of his service is "Excellent". 

Accused Jenkins was born at Healton, Oklahoma, on 19 Februar;r 
1924, and is married. He attended a number of schools, graduating from 
high school in January 1942. In school he specialized in business and ship 
studies. During the last two years.of' his high school career he had a part 
time job as a clerical worker in a grocery store. Later he was employed 
by different oil companies as a rigger, and as a pumper's helper and gauger. 
On 28 February 1943 accused was inducted into the Army at'Fresno, California. 
After one month or basic training he was transferred to the College Training , 
Detachment at La Grande, Oregon, where he remained for fiv(' months. After 
completion of' his flying training he was commissioned a second lieutenant 
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at Luke Field, Arizona, on 2.3 May 1944. Thereafter he was transferred 
to Mather Field as an officer student. The character of his service is 
"Satisfactory". 

Accused La.Turner was born at Spokane, Washington, on .31 December 
1924, and is single. He attended three years of high school, quitting be
fore he received his diploma. He was employed from August to November 1942 
at the Government docks at San Francisco, where he worked as a freight 
handler. He was inducted into the Army on 28 February 194.3 at Monterey, 
California, and received his basic training ·there. Thereafter he was trans
ferred to Sheppard Field, Texas, where he received fUrther basic training, 
and then sent to a College Training Detachment at Arizona State Teachers 
College. After his primary, basic and advanced training, he was commis
sioned a second lieutenant at Luke Field, Arizona, on 2.3 May 1944, and sent 
to Mather Field for training as an officer student. 

7. The court was legally constituted and had jurisdiction of the 
persons and the offenses. No errors injuriously affecting the substantial 
~ights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and each sentence and to warrant confirmation of 
each sentence as to the three commissioned officers. Dismissal is authorized 
upon conviction of a violation of the 96th Article of Uar. 

~,&L ?/ (k/f:t ,Judge Advocate. 

lf 't't·<W::s /4 L~, Judge Advocate. 
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SPJGH-Cli 264354 1st Ind' 

Hq ASF, JAGO, Washington 25, D. c. FEB 13 1945' 
TO: The Secretary of War 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Bobby B. Leonard (0-778188), Air Corps, Second 
Lieutenant Robert W. Jenkins ( 0-778168) , Air Corps, Second Lieutenant 
Frederick R. LaTurner (0-778186), Air Corps, and Flight Officer William 
D. Krauss (T-4054). 	 · 

2. I concur in the opinion of the Board of Review that the record 
of tr!al is legally sufficient to support the findings of guilty and each 
sentence and to warrant confirmation of each sentence as to the three com
missioned officers, Leonard, Jenkins and LaTurner. There is attached to 
the record a 11emorandum for The Judge Advocate General, dated 21 November 
1944, from General H. H. Arnold, Commanding General, Army Air Forces, in 
which General Arnold recommends that the sentence as to each of the three 
commissioned officers be commuted to a forfeiture of pay in the smount of 
$75 per month for six months. I concur in the recommendation of General 
Arnold and recommend that the sentence as to each of the three commissioned 
officers Leonard, Jenkins and LaTurner be confirmed but commuted to a for
feiture of pay of each accused in the amount of $75 per month for six 
months. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive· 
action designed to carcy into effect the recommendation hereinabove made, 
should such action meet with approval. 

......,~ c.. . ~to 

4 Incle 	 0 MYRON C. CRAMER 
l. 	 Record of trial Major General 
2. 	 Memo fr Gen Arnold, The Judge Advocate General 


21 Nov 44 

3. 	 Dft ltr for sig S/W
4. 	 Form of action 

(In the cases of Second Lieutenants Leonard,· Jenkins, and 

LaTurner, each sentence confirlll!d but commuted to forfeiture 

of t75 per month for six months. G.C.M.O. 150, 16 .A.pr 1945) 
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WAR DEPA.~T 
J,;nrr;y' Service Forces (119)In the Office 	of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 264374 	 l ~ OCT 1944 

UNITED STATES 	 ) nmID AIR FORCE 

) 


v. 	 ) Trial by G.C.M.,·convened 
at MacDill Field, Tampa,

Second Lieutenant LF.O K. ~ Florida, 29 August 1944. 
ROONEY ( 0-540137), Air ) Dismissal and confinement 
Corps. ) for one (1) yea:r. Discip

) J.inary Barracks. 

OPINION or the BOARD OF REVmf 
LIPSCOMB, 0 1CONNOR and GOLDEN, Judge_ Advocates 

1. The record ot trial in the case or the officer named above · 
has been exam1oed l;>y the Board of Review and the Board submits, this 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and. Speci
tioationsa 

CHARGE I: Violation of the 	95th Article of War. 

Specificaticn l: In that 2d Lieutenant Leo K. Rooney,· 
Squadron S, MacDill Field RTU (HB), YacDill Field, 
Tampa 81 Florida did, at )(acDill Field, Tampa 8, 
Florida on or about 19 May 1944, with intent to de
ceive, 11rongtully and unlawi'ull;y make and utter to the 
M'.acDill Field Officers• )Less tor cash, a certain ehecfc, 
in words and figures as follows to wit: 

$35.00 	 Tampa, Fla., Mq 19, 1944 

Pay to the Order of llACDILL 	FIELD OFFICERS' MESS 

'l'birty Five and no/100----Dollars 

TO lat Natiaial Bank 
Name or Bank 

s/ Leo K. Rooney,
St. Paul, Minnesota 488th BCD, Crew #';J!,6 
Location ot Bank 2nd Lt.,~, 0-5401.37 
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and by means there of did fraudulently obtain from . 
the MacDill Field Officers Mess Thirty-Five dollars 
in cash, he the said 2d Lieutenant Leo K. Rooney then 
well knmdng that he did not have and not intending 
that be should have any account with the First National. 
Bank of st. Paul, Minnesota for the payment o£ said check. 

Specification 2: Same form as Specification l, but alleging 
check drawn on same bank, dated Z7 May 1944, payable to 
the order of Officers Mess, made and uttered to the 
MacDill Field Officers•. Mess, and fraudulent.11' obtaining 
thereby $25. · 

Specification .3: Same form as Specification l, but alleging 
check drawn on same bank, dated 29 l[ay 1944, payable to 
order ot MacDill Field Officers• Mess, made and uttered 
to the MacDill Field Officers I Mess, and fraudulently 
obta1n1ng thereby $15. 

Specification 4: Same form as Specification 11 but alleging 
check dra,m on same bank; dated 29 May 1944, payable to 
order of MacDill Field Officers I Mess., made and uttered 

· to the llacDill Field Officers' Mess, and fraudulently 
obtaining thereby $15. 

Specification 5a Same form as Specification l~ but alleging 
check drawn on the American National Bank, st. Paul, 
Mi.Dnesota, dated .31 May 1944, payable to order of llacDill 
Field O.t'ficers• Mess, made and uttered to the MacDill Field 
Of.f'icers• Mess, and fraudulently obtaining thereby $50. 

Specification 6: Same form as Specification 1, but alleging 
check drawn on same bank, dated .31 l{ay' 1944, payable to 
order o£ llacDill Field 0:t.f'icers I Mess, made and uttered 
to the Y.a.cDill Field o.t.f'icers• Mesa, and .fraudulently 
obtaining thereby $15. 

Specification 7: Same form as Specification l, but alleging 
check drawn on same bank, dated .3 June 1944, p,qable to 
order o£ llacD1ll Field Of'!icers Mess, made and uttered 
to the JlacDill Field O.f'.f'icers' Mess, and fraudulently 
obta1ning thereby $15. _ 

Specification 81 Same form as Speoi.f'ication l, but alleging 
check drawn on same b8Dk, dated .3 June 1944, p~able to 
order. o.f' llacDill Field O!i'icers• Mess, made and uttered 
to the MacDill Field O.f'f'icers• Mess, and fraudulently 
obtaining thereby $15. 
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Speci!ication 9: In that 2d Lieutenant Leo K. Rooney.,· 

Squadron S,. UacDill Field RTU (HB)., MacDill Field, 

Tampa 81 Florida, was., at Tampa Florida, on or about 

25 June 1944, drunk and disorderly in uni!orm in a 

public plac~ to wit., Manhattan Cafe., Tampa., Florida. 


CHAOOE II: Violation of the 69th Article or War. 

Specification: In that 2d Lieutenant Leo K. Rooney., 

Squadron s, Ma.cDill Field RTU (HB)., MacDill Field., 

Tampa 8., Florida., having been duly placed in arrest 

in quarters at MacDill Field., Tampa 8., Florida on or 

about 25 June 1944, did at MacDill Field., Tampa 8., 

Florida., on or about 4 July 1944 break his said arrest 

before he was set at liberty by proper authority. 


CHARGE ma Violation of the 61st Article of' War. 

Specification: In that 2d Lieutenant IA:lo K. Rooney, 
Squadron S., MacDill Field RTU {HB), Ma.cDill Field., 
Tampa 8., Florida., did ivithout proper leave absent him
self' from his station at MacDill Field., Tampa 8., Florida 
!rom about 1200 4 July 1944 to about 1200 7 July 1944. 

He pleaded not guilty to all Charges and Specifications. The court, upon 
motion of defense counsel and without objection by the prosecution., amended 
Specification 9 o! Charge I by deleting the words •and disorderly11 (R. 24). 
The accused was found guilty o! all Charges and Specifications including 
Specification 9, Charge I., as amended. He was sentenced to be dismissed 
the service and to be confined at hard labor £or one year. The reviewing 
authority approved the finding of guilty o! Specification 5 o! Charge I 
except the words •and by means thereof did fraudulently obtain from the 
MacDill Field Officers• Mess Fifty Dollars in cash•, approved the finding 
of gullti of Specificaticm 8 of Charge I except the words •and by means 
thereof did fraudulently obtain from the MacDill Officers' Club Fifteen 
Dollars in cash11 ., approTed the sentence, designated the United States 
Disciplinary Barracks., Fort Leavenworth., Kansas, as the place o! con
finement and forwarded the record o! trial for action under Article of 
War 48. 

3. The evidence tor the prosecution shows that from l.3 May 1944 
to and including .3 June 1944, the accused wrote a series o! 8 checks for 
sums of from $15 to $50 in the aggregate amount of $185. Seven checks 
were drawn on The First National Banko! St. Paul., Minnesota., and the 
other on the .American National Bank of the same city. The accused 
personally cashed six of the checks at the MacDill Field Officers• 
Club., to which all the checks were made p~le., and the other two were 
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cashed at the Club by a Major Fisk and a Lieutenant Garrett (R. 7-8). 
After two or three or the checks were returned unpaid, Major Joseph c. 
Lauro, the local. Club Officer, cal.1ed the accused to the ofi'ice on about 
20 June 1944, and told him that they would have to be made good. The 
accused stated that he was having trouble with his wii'e, who was with
drawing money raster than he could bank it, and promised to make the checks 
good. Major Lauro engaged in a subsequent similar conversation with the 
accused after several other checks were. returned unpaid. On the 7th or 
8th of July 1944, after an investigation had been commenced, t..'lie accused 
redeemed all the checks, which were then returned to him (R. 9). The 
cashier oi' the American National Bank testii'ied by deposition that accused 
had no account in that bank during May and June oi' 1944 (Ex. •ca). 
Photostatic copies of the face oi' each of the eight checks were intro
duced as a single exhibit (Ex. •A•). 

At about 0045 o'clock on 25 June 1944, two milltary policemen on 

duty in Tampa, Florida., saw the accused slumped over a counter at the 

Manhatten Cafe in ·that city. There were other people in the cafe. Upon 

being asked to go outside, the accused, whose breath smelled o!' alcohol., 


·attempted to rise but was unable to get to the door unaided. He was 
·helped outside by the military poli~emen and was taken to their head
quarters. When in the cat'e, the accused was in l?roper uniform and 
neither resisted nor caused any commotion (R. 12). Witnesses who ob
served accused upon his arrival at •MP Headquarters•, testified that he 
was intoxicated, that he staggered., his speech was thick and his manner 
was belligerent (R. 14). Lieutenant Colonel V{illiam L. Koob., Commanding 
Of'f'icer of Squadrons, thereafter and on ~out 25 June 1944, placed the 
accused in arrest under the terms o!' which the accused was directed to 
stay in his quarters except when going to meals, participating in £lights 
or attending classes on the Base. The colonel testified that on his order 
a search was made for the accused in and about his quarters on 4 Jul1 
1944 and that accused was not there. In response to questions about 
whether the ·accused broke his arrest before he was set at libert;r, the 
colonel replied that he did (R. 15-16). An extract copy of the Morning 
Report showing accused •AWOL• from 4 July 1944 to 7 July 1944 was admitted 
in evidence (Ex:. c). . . 

4. The accused, having been apprised of his rights as a witness, 
elected to make a sworn statement. He testif'ied that he was now a bom
bardier on a combat crew and that he had been in military service !'or 
five years and seven months. He was appointed a Flight Officer on 28 
April 1943 and commissioned a second lieutenant on 12 November 1943. He 
had a wife and son in St. Paul., Mimlesota (R. 25-26). Domestic diffi 
culties had arisen within the preceding six months., during which time his 
wife refused to come to Ma.cDi.11 Field., and wrote him several disturbing 
letters. Because oi' his troubles., he began to drink and gamble., and lost 
money to several people. On such occasions he was not entirely sober., but 
had reached a point Where he did not care., and did not know whether he 
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was doing right or wrong (R. 29). For the period during 1Vhich he was 
charged with being •A'iJQI}I he had no flying or other duties to perform., 
since his pilot was temporarily absent from the Base., and he had finished 
ground school. When a member of a combat crew was neither flying nor, 
attending classes., it was understood that he was •off.• As for breald.ng 

.arrest., the accused testified that he had almost the same freedom of the 
Base that he had enjoyed before., and did not even consider that he was 
under arrest in quarters (R. 29-30). He admitted writing the two checks 
that were cashed by Major Fish and Lieutenant Garrett and stated'that 
he never had an account in the American National Bank., but that he had 
had one in The First National Bank of St. Paul from July., 1943 to Jan
ua.ry., 1944. He admitted knowing that the latter account was closed at the 
time he •introducedt' the check dated June 3., 1944., bearing the indorse
ment of Lieutenant Garrett. (R. 30-32). On 25 June 1944., at the Man
hattan Cate, he was able to :walk, but that the m.Uitaey policemen had 
nevertheless taken hold of his arms (R. 31) • 

.According to stipulated testimoey the accused while undergoing 
training for a commission was a diligent student and since being commis
sioned he has performed his military duties in an excellent manner (R. 33). 

6. Specifications l through 8, Charger; allege.that the accused 
with intent to defraud ma.de and uttered to the Ya.cDill Field 0££icers 1 

Club between 19 May 1944 and 3 June 1944 eight separate checks in the 
amounts of $35., $25., $15., $15., $50, $15., $15., and $15., respectively., 
involving a total sum of $185., knowing that he did not have and not 
intending to have sufficient funds for the p~nt thereof', and that 
b7 means thereof he fraudulently obtained in cash the face value thereof. 
•Giving a check on a bank where he knows or reasonably should lmOW' there 

are no funds to meet it., and without intending that there should be• is 

definitive of an offense that is violative of Article of War 95 (:u:.C.M., 

1928., par. 151). · 


The evidence clearly established that the accused wrote all the 

checks in the amounts and on the dates alleged. All or them were pqable 

to and cashed by' the Officers• Club, six of them being presented by the 

accused personally and two by' his brother officers. The prosecution 

presented no competent evidence that there were no funds in the First 

National Bank with which to pay- the checks drawn against it., but such 

evidence was supplied by testimony- of the accused himself that his ao

count with such bank: existed from Jul.y, 1943 to JarJUJJ.r7, 1944 and that 

he kne,r when he dre'lf one or the cheeks dated 3 June 1944., that the ac

count had been closed. The reviewing authority properly excepted from 

the finding* of guilty of Specifications 5 and 8, Charge I., the allega

tions that the accused fraudulently received cash on the two checks set 

forth therein.since the evidence showed that those checks were in tact 

cashed by other officers. Such evidence, however, was not a fatal vari 

ance from the allegations that the two checks were made and uttered to 
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the MacDill Field Officers• Club., for they were both made payable to the 
club and it therefore must have been contemplated that they were to be 
presented to the club. They were in fact presented to and cashed by 
the club. Under such circumstances it was not material that the accused 
did not personally cash them there. Approximately one month af'ter the · 
last check was issued., the accused paid aJ.l checks in full. Restitution., 
however., does not constitute a defense., although it~ be considered 
in extenuation or mitigation. The evidence shows that the accused had 
no account in either of the two banks upon which he drew the checks., that 
he issued them at a ti.":le when •he did not care•., and that repayment was 
not made until a!ter an investigation had been started and af'ter p~nt 
had been twice demanded. The evidence therefore beyond a reasonable 
doubt supports the findings of guilty or Charge I and Specifications 
1-8., inclusive., thereunder. 

7. Specification 9., Charge I., as amended alleges that the accused at 
a designated time was drunk in uniform in a named public place. Gross 
drunkenness in a public place while in uniform is clearly- violative or 
Article or War 95 (M.C.M• ., 192~""-par. 151). (CM ll4900., 121290 /j91?7 
Dig. Ops. JAG., 1912-40., ·453 0.f:I J• 

From the evidence it is obvious that the accused was conspicuously 
drunk in uniform in a public place where other persons were assembled. 
He was slumped over a counter of a cate and his faculties were so im- · 
paired that he was unable to walk without assistance. ·To publicly exhibit 
him.salt in such conditi~ was clearly reprehensible conduct on the part 
of accused and his drunkenness was so gross as to constitute that type 
or conduct denounced by- the 95th Article of War. The evidence., therefore., 
beyond a reasonable doubt supports the findings or guilty o! Charge I and 
Specification 9 thereunder. 

8. The Specifications., Charges· II and III., respectively., allege that 
on or about 4 July 1944 the accused broke arrest atter having been duly 
placed therein before he was set at liberty by proper authority and that 
he absented himself from his named station .from about 1200 o 1clock on 4 
July 1944 until about 1200 o1clock on 7 July 1944. •The offense or 
breach o! arrest is committed when the person in arrest in.fringes the 
limits set by orders• and the offense is violative or Article or War f:f) 
(:M.C.M.., 1928., par. 139.!). The elements of the offense o! absence with
out leave, 'Which is violative· o! Article o! War 61., and the proof re
quired for conT:Lction thereof'., according to applicable authority-., are as 
follows, 

•* * * {a) That the accused absented himself· from his com
mand, * * *, station., or camp for a certain period., as alleged., 
and (b) that such absence was without authority tram a.ey-one com
petent to give him leave• (M.C.M•., 1928., par. 132). 
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The testimony of Lieutenant Colonel Koob clearly- shows that the 
accused had been placed in arrest which had not been terminated on 4 
July 1944 when he broke his arrest bef'ore being released by proper author
ity. The morning report of' his organization showing his absence without 
leave as alleged not only establishes S11ch offense but is also probative 
of' the alleged breach of' arrest. The explanations given b;y the accused 
that he had al.most the same freedom af'ter his arrest as he had be.tore, 
that he •didn't even consider it under arrest 1n quarterstt and that he 
was •0££11 duty impllcitly admit the two offenses alleged and 1n no way 
state any defense thereto. The evidence, therefore, beyond a reasonable 
doubt supports the findings or guilt;r or Charges II and III and the 
Specifications thereunder. 

9. The record discloses that on the evening of 29 August 1944,· the 
court recessed until the following morning. '.this was properly an ad- · 
jourmnent and should have been so designated. It was the duty of' the 
Trial Judge Advocate to sign_the record of' that day's proceedings in 
canpliance with the provisions of paragraph 41!!, Manual for Courts
laartial, but his failure to do so was harmless inasmuch as the entire 
record was properly authenticated. 

10. The accused is 24 years old. War Department records show that 
he has had prior enlisted service from 28 November 19.38 to 10 November 
1943 llhen he was appointed a second lieutenant after his honorable dis
charge in the grade of Flight Of'ficer to which he had been appointed on 
29 April 1943. On 9 June 1944 he accepted punishment under Article of 
War 104 for absence from scheduled flying classes. He graduated i'rom 
higb school and from three ~ training schools in aerial gunnery, 
bombing and parachute rigging. ·He is married and in 1937-19.38 was 
employed as a milk route driver and in •boning hams for cann1ngtr b;y a 
large packing house. 

ll. The court was legally constituted. No errors injurious].J' 
affecting the substantial rights oi' the accused were committed during 
the trial. For the reasons stated the Board o! Review is of the opinion 
that the record or trial is legally sui'!icient to support the r1oo1ngs 
or guilty of all Charges and Specifications as approved by' the reviewing 
authority and the sentence and to warrant conf';irmation thereof. Dis
missal is authorized upon conviction or a violation or Article of War 
61. or &:J and is mandatory upon conviction or a violation of Article or 
War 95. 

~~~· Advoca~. 

--7 . .)(;6/· >;!J:;;; ·v~ , Judge Advocate. 

cry,_-~·
~d, )v'Y;7e-,e~ . Judge Advocate. 
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SPJGN 
' CM 264374 

1st Ind. 

War Department, J.A.G.O., JS ~~l~_To the Secretary of War. 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of Second Lieutenant Leo K. Rooney (0-540137), Air Corps. 


2. I concur in the opinion of the Board or Review that the 
record of trial is legally sufficient to·support the findings as 
approved by the reviewing authority and the sentence and to warrant 
confir~tion thereof. I reconnnend that the sentence be confirmed and 
ordered executed. 

3. Consideration has been given to the communication of the 
Commanding General, Third Air Force, in which this office was advised 
o:f' the accused's escape from confinement on 28 September 1944 while 
his case was undergoing review. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer, 

Major General, 


The Judge Advocate GeneraJ.. 

4 	Incls. 

Incl l - Record of trial. 
Incl 2 - Dft. ltr. for 

sig. S/w. 

Incl 3 - Form of action. 

Incl 4 - Commun. fr. Com. 


Gen., 3rd Air Force. 

(Sentence approved. G.c.v.·o. 6.36, 24 Nov 1944) 
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WAR ·DEPARTMENT"' Arrrw Servic'e Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 
(127)

SPJGK , 
CM 264387 

10 OCT 1944 

UNITED STATES ) FIELD ART'ILLERY REPLACEMENT TRAINING CENTER 

v. 
) 
) 

Camp Roberts, California. 

Second Lieutenant EDWIN E. 
DOUGHERTY (0-1308490), 

) 
) 
) 

Trial by G.C.M., convened at Camp 
Roberts, California, 8 September 
1944. Dismissal, total forfeitures, 

Infantry. ) 
.) 

and confinement for fifteen (15) 
years.·pisciplinary Barracks. 

OPINION of the BOARD OF lIBVIEl'f 
LYON, HEPBURN and IDYSE, Judg~ Advocates. 

1. The record of trial in the ease of the officer named above has bem 
· examined by 	the Boa.rd of Review and the '"Board submits this, its opinion, to 

The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specificationa 

CHARGEa Violation of the 58th Article of War. 

Specifioa.tiona In that Edwin E. Dougherty, Second Lieutenant, 
Infantry, Headquarters, Infantry Training Replacement Center, 

.Camp Roberts, California, did, at Camp Adair, Oregon, on or · 
about 31 July 1943, desert the service of the United States 
and did remain absent in desertion until he was apprehended 
at North Hollywood, California., on or about 17 August 1944. 

He pleaded guilty to the specification except the words "desert" and "in 
desertion", substituting therefor, respectively, the words "absent himself 
without leave trom• and ''without leave"i or the excepted words, not guilty, 
of the substituted.words, guilty. He also pleaded not guilty to the Charge 
but guilty of a violation of the 61st Article or War. He was .found guilty 
of the Charge and the specification. Evidence was introduced of a previous 
conviction by general court-martial on 31 March 1943 of a violation of the 
61st Article o.f 'ifar, for which he was. sentenced to be reprimanded and to 
forfeit $75.00 per month for 12 months. In the instant case he was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor for 15 years~ The reviewing 
authority approved the sentence. designated the United States Disciplinary 
Barracks, Fort Leavenworth, Ka.nse.s, as the ple.ce of confinement, and for
warded the record of trial for action under Article of War 48. 
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3•. The competent evidence for the prosecution shows that on 22 July 
194~ by paragraph 19 of Special Orders 173, Headquarters Infantry Replace
ment Training Center, Camp Roberts, California, the accused was relieved 
from assignment and duty from that station and assigned to the 70th 
Infantry Division, Camp Adair, Oregon (Pros. Ex~ 3). By parag!aph 8, 
Special Orders 29, Headquarters 70th Infantry Division, Ce.mp Adair, Oregon, 
26 July 1944, the accused was granted 5 days leave of absence en route to 
join that organization (Pros. Ex. 4). The morning report of Headquarters, 
70th Infantry Division, admitted in evidence without objection, showed 
the accused "from leave en route to join to .AJfOL as of. 31 July 1944" 
(Pros. Ex., 5 ) •. It was stipulated :that if Staff Sergeant Gallagher of the 
Military Police Detacmnent, Los Angeles, California, were called and sworn 
as a witness.hewould testify that on 17 Awgust 1944 he apprehended the ac
cused in North Hollywood, California, and that the accused was returned to 
Camp Roberts, California, on 24 August 1944 (R. 13). 

4. The accused having been advised of his rights elected to testify 
under oath. He stated that he was in the military service of the United 
States and that on 22 July 1943 he was assigned from Camp Roberts to the 
70th Infantry Division, Camp .Adair, Oregon (R. 15). After he received the 
order of assignment he shipped all of his uniforms and equipment to Camp 
.Adair, but reserved and took along with him sufficient clothing to last him 
two weeks because of the delays in shipment (R. 16,19). On the 24th of 
July he left Camp Roberts and went to Los Angeles to see his fiancee. At 
eight o'clock the following night he went to an appointed place to meet a 
soldier vtho was to drive him to Camp Adair, but the soldier did not appear·, 
although he waited for him. until 10 o'clock. He did not know that he had 
been granted 5 days' leave. He·tried to get to Paso Robles to meet another 
lieutel18.nt and go with him to Camp Adair, but was unable to get transporta
tion due to the congestion of the transportation facilities. He therefore 
remained in Los Angeles until the following day, and knmving that he would 
not be able to reach the camp in the.time required of him he thought that 
he undoubtedly would be court-martialed so he 11 just delayed· starting back 
again from day to day11 

• Six or eight times he purchased transportation and 
started to go but decided that 11one more day would not make any difference 
because I would probably be sentenced very heavily anyhow". He never in- , 
tended to desert the service. During ·his absence he always wore his uniform, 
was never employed, and lived on some mone:y- that he had with him when h'.e started 
and money that he received from his home in Tannersville• New York (R. 16-18). 
Ee could give no other reason or excuse for remaining away (R. 17). 

5. The evidence introduced by the prosecution and the plea of guilty 
of the accused clearly established that the accused did absent himself with
out proper leave from his station.on or about the 31st of July 1943 and re
mained absent until he was appr_ehended on or about 17 August 1944. The only 
evidence of intent to desert was the length of time during which he was 
absent, terminated by apprehension. The court was fully justified in finding 
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from an absence of more than one year without legal justification or excuse 
that the accused intended to remain permanently absent. His stated reason 
for failing to return in ·the beginning of his absence was his fear .of 
punishment for being late in arriving at his new station. This fear., if 
it existed,. may have increased as his unauthorized absence continued from 
day to day and may be considered as an extenuating circumstance., but ob
viously it is no defense. 

6. War Department records show the accused to be 28-1/2 years of 
age. He graduated from high school and attended Col&ate University for 
one year. He was employed by his father in a liquor store for one year 
and then worked as a cle-rk in the document room of the New York State 
Capitol until he was inducted in the service 15 liaa.y 1942. On 21 October 
1942 he was sent to Officers' Candidate School,and 18 January 1943 was 
commissioned second lieutenant, Infantry, and reported to Infantry Replace
ment Training Center, Ce.mp Roberts, California, 9 February 1943. On 31 
March 1943, he was found guilty of being absent without·leave for 11 days 
by a general court-martial and sentenced to a. reprimand aIJd a.forfeiture of 
$75.00 per month for 12 months. 

7. The court was legally constituted and had jurisdiction over the . 
accused and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findin,;s of guilty and the sentence and to warrant confinnation of the 
sentence. Dismissal is ~uthorized upon a conviction of a violation of 
Article of War 58. 
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1st Ind. 

War Department. J.A.G.o., , 28 OCT f944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of th~ Board of Review in the case of 
Second Lieutenant Edwin E. Dougherty (0-1308490). Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and-to warrant confirmation of the sentence. I recommend that the sen
tence be confirmed but that the confinement thereof be reduced to five· 
years. that the United States Disciplinary Barracks, Fort Leavenworth. 
Kansas. be designated as the place of confinement~ and that the sentence 
as thus modified be carried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made. should 
such action meet with approval. 

Q. .. c_~,.o • • o 
' 

leyron C. Cramer, 
Major General, 

3 	Incls. The Judge Advocate General. 
Incl.1-Record of trial.' 
Incl.3-Drft. of ltr. for 

sig. Sec. of War. 

Inol.4-Form of Ex. action. 


(Sentence co~irmed wt confinement reduced to five years. 
G.C.M.O. 641, 4 Ole 1944) 
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WAR DEPARTMENT 

Arm.y- Service Forces 
In the Office of The Judge Advocate General 

Washington., D, c. , 

SPJGQ 
CM 264509 10 t.JOV 1944 

UNITED STATES ) FIRST AIR FORCE 

v. Trial by G,C.M• ., convened at 
Selfridge Field., Michigan., .31 

Second Lieutenant KENNETH August., 1 and 2 September 1944. 
VT. WASSING (0-766803), Dismissal., total forfeitures.,.l
Air Corps. and confinement for 18 months. ~ 

) 

OPINION of the :OOARD OF REVIffl 
ANDim-JS, FREDERICK and BIERER., Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this., its 
opinion, to The Judge Advocate General. 

2, The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Kenneth W. Wassing, 
Air Corps., Section G(Administrative), 134th Arzq .Air · 
Forces Base Unit (Fighter), Arzq Air Base, Oscoda Arm.y 
Air Field, Oscoda, Michigan., while operating a tYP.9 
P-47 government owned airplane and while leading a 
flight of three type P-47 government owned airplanes, 
did, at Lake Marerethe., Michigan., on or about 2 August 
1944, b:y his culpable negligence in leading said flight 
in a reckless and unauthorized manner., unlawfully and 
felonious~ kill Mar;y Meyer, by running into and 
striking her with an airplane of his flight. 
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CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Kermeth W. 

Wassing, Air Corps, Section G (Administrative), 

134th Army Air Forces Base Urdt. (Fighter), Army 

Air Base, Oscoda Army Air Field, Oscoda, Michigan, 

did, at or near Lake Margrethe, Michigan, on or 

about 2 August 1944, wrongfully and unlawi'u.lly 

fly a P-47 type airplane over a boat at an alti 
tude of less than 1000 feet in violation of paragraph 

16a (1) (a), Army Air Forces Regulation Number 60-i6, 

dated 6 March 1944. 


He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. No evidence of previous convictions was introduced. He was sen
tenced to be disnissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for 18 months. The re
viewing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. The evidence for the prosecution shows that on 2 August 1944, 
accused as the leader of a flight of three P-47 United States Army airplanes 
took off at about 10:15 a.m. from Oscoda Army Air Field. The weather was 
clear except for a slight haze noticeable at high altitude (R. 38, 77, 89). 
Sergeants Antoine P. Fabhy and Andre C. Erard, both members of the French 
Army, were flying the other two planes. The mission was a high altitude formation. 
flight, to be flown between 20,000 and 30,000 feet, with a minimum autl'x>rized 
altitude of 1000 feet except for take-off and landing (R. 8-13, 20). Between 
the hours of 10 a .m. and 12 noon on that day there were only thirteen aircraft 
in the air from Oscoda Field. In addition to accused, there were four Uights, 
one led by Second Lieutenant Nelson consisting of three planes, one by Second 
Lieutenant i'iillard consisting of three planes, one by Aspirant Saint-Jean con
sisting of two planes,.and one by First Lieutenant Decker consisting of two 
planes (R. 7-8). All planes were type P-47 (R. 14). 

The flight led by accused climbed north then ,~est to a point 
near the shore of Lake :V.ichigan, and southeast of South Fox Island (R. 33
34; EK.. 4). While in that vicinity the 'flight ex.ecuted a few level barrel 
rolls at an altitude of about 28,000 feet. At this time the flight was 
still near the shore of Lake Michigan and approximately thirty-five miles 
northwest of Lake Margrethe (EK.. 4). This lake, irregular in shape and 
approximately three miles long and one to two miles wide, is located close 
to Grayling., Michiean (Ebcs. 4, 13). Oscoda Army Air Field, on the ·western 
shore. of Lake Huron., is approximately sixty-five miles east and slightly 
south of Lake Margrethe (EK.. 4). · Testimony of the pilots flying the other 
two planes in accused's flight indicates the following: Accused next led 
the flight in a southeasterly direction, diving to an altitude of 30 to 
100 feet., and engaging in "hedge-hopping'' (R. 45). Flying in a tight "V" 
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formation, the three planes flevi over two lakes, on the second of which 

two or three boats were observed, with people in them. As the flight 

went over this lake, the planes were alternately diving and climbing 

slightly, never flying level. They passed over the boats at a-speed 

of a.bout 200 miles per hour. and at an altitude of 20 or 30 feet, cl.irnbin3 

slightly just before passing over the first boat (R. 35, 36, 37, 40, 4h, 

47, 48, 55). Each pilot noticed an occur,ant of the boat waving a hat 

(R. 35, 49). Sergeant Erard noticed that the other occupant stooped or 

leaned over (R. 35). It was sho,vn that when a P-47 is in level flight, 

the propeller blades extend 28 inches below the fuselage (R. 20). 


Sergeant Fabby1 s position during the flight was to the left and 

rear of the leader and the right wing man (R. 52). Sergeant ErardI s 

position vias to the right and rear of the leader (R. 22). It is standard 

procedure in the Army Air Forces for wing .men to follow their leader al 

ways, and that is the policy at Oscoda Army Air Field (R. 11, 21). The 

wing men flying with the accused had been so instructed and were so act

ing on this occasion (R. 39, 50). 


At least three small boats were on Lake Margrethe on the morning 
of 2 August 1944. All were anchored and the occupants were fishing. Walter 
G. Meyer was in one boat with his mother, Mary l'Ieyer, the deceased. She 
was seated on one of the cross seats (R. 62-65). This was a rowboat, 
,~hich sits out nf the water 10 to 12 inches (R. 63; Ex. 12). Approximately 
300 yards due east from the Meyer boat was a larger boat with an outboard 
motor, occupied by lfr. and :Mrs. Clough and son. The third boat was some 
distance east of the Heyer boat, but not in line with it and the Clough 
boat (R. 40, 91). 

Between 11 and 11: 30 a .m. (R. 66, 100, 108), a flight of three 

airplanes, flying close together, approached at high speed and low alti 

tude from the west (R. 64, 74, 85, 91). The planes were identified as 


11V11P-47' s (R. 109). They were in a formation (R. 108) and flyine at an 
estimated speed of 200 miles per hour (R. 110). As the planesapproached, 
the center plane, which appeared to Meyer to be flying a little lower 
than the other two, darted down toward the Meyer boat and "continued to 
come." When the witness Meyer last saw the center plane it was headed 
toward his boat (R. 72). The center plane appeared to Mrs. Clough to be 
the lowest as the flight approached (R. 8/.,.J. But from the view of the wit
ness Kubitz, an occupant of the boat one-half to three quarters of a mile 
from the Meyer boat, the left plane appeared to be lower than the other 
two - "not over two or three feet, between the bottom of his plane and 
the boat" (R. 77, 79, 81). The planes came directly tov1ard the boats oc
cupied by Meyer and his mother and by the Cloughs, and "nosed down" toward 
them. Meyer waved his hat and dropped to the bottom ,of the boat; his 
mother, who was seated, stooped forward (R. 85). As the flight passed the 
Meyer boat there was a "swish" of noise, a pressure .of air, and a very 

· loud report similar to the backfire of an engine or a shotgun exploding. 
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The night continued over the Clough boat with somewhat -similar disturbances. 
The Cloughs sought protection on the bottom of their boat as the night 
passed (R. 64, 65, 86). 

Immediately ajter the planes had passed his boat, Meyer noticed 
his mother lying in the bottom of the boat, and~ going to her, he discovered 
blood and saw that she was badly injured (R.. 70). The Clough boat towed 
Meyer to shore, al he had called for help (R. 66). A post mortem exami
nation revealed a a.rp cut across Urs. Meyer's back, perforating the right 
pleural cavity, p cturing the right lung, and completely severing the 
spinal cord at the level of the eighth thoracic vertebra. In addition, 
several ribs were fractured, the left kidney was lacerated, and there was 
a perforation of the peritoneal cavitf• The injuries, with resulting 
hemorrhage, caused death (E:ics. 14, 15). Although the time of death is 
not sho'Wil, it probably occurred shortly after the accident. 

The flight of planes led by accused, continuing in a southeasterly 
direction, returned to the field around 11:45 and landed (R. a, 32, 50). All 
planes of this flight were examined that afternoon. The only damage noted 
consisted of a few snall scratches on the propeller tip of plane J-99, 
flown by Sergeant Fabby (R. 14, 15, 59; E:ic. 2). These scratchec had not 
been observed on the inspection made the day before (R. 59). All flight 
leaders except the e.ccused testified regarding their flights on this par
ticular morning. Lieutenants Willard, Nelson, Decker, and Aspirant 
Saint-Jean testified that their flights were not in the vicinity of Lake 
Margrethe and that none of them except Saint-Jel)Il, who did not indicate 
his altitude, flew under an altitude of 2000 feet (R. 25-31). 

Other than Oscoda, the nearest Army Air Bases using P-47 1 s for 
training were Wright Field, Dayton, Ohio,. and Mitchel Field and Westover 
Field, the two latter on the East Coast (R. 11, 21). By stipulation it 
was shown that no Navy planes from Traverse City, Michigan, were near the 
lake on this occasion (Ex.. 9). No other flight of three planes was ob
served by the witnesses who were on the lake at the time (R. 77, 78, 79, 
a~. . 

Colonel John c. Crosthwaite, Air Corps, commanding officer of 
Oscoda Army Air Base and a qualified pilot since 1917, testified as follows: 

A pilot, in flying over a still body of water, has no depth 
perception, and cannot accurately estimate his height above the water. A 
fighter plane is relatively heavy and has a tendency to "squash"; that is 
a tendency ot the plane, on a change of flight path, such as a pull-out 
after a dive, to continue on its original flight path. In flying close 
to the ground, "squashing" must be watched carefully in order to avoid 
coming into contact with the ground or objects on the ground (R. 117-118). 

' 
• 
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On ~eing questioned after the flight, accused stated that he 
had passed over a lake at an altitude of 30 to 40 feet (R. 16). Later, 
before an investigating board, and after being advised of his rights, 
he stated that on this flight he had passed over a lake at a low alti 
tude, not l~r than 30 to 40 fe·,t; that he saw three boats on the lake; 
that he ob~ed two people in one of the boats; and that one of the per
sons appeared to be waving a hat (R. 112-114). . · 

Paragraph l½ (1) (a), Army Air Forces Regulations 60-16, 
dated 6 March 1944, was read to the court, and the court indicated that 
it would take judicial notice thereof (R. 5, 10). The paragraph prohibits 
the operation of aircraft below 1000 feet above any boat except during 
take-off and landing. The provisions of these regulations had been 
brought to the attention of the accused (R. 9). 

4 •. The evidence for the defense is as follOY1s: 

On 3 August 1944 the three airplanes piloted by the accused and 
his wing men were· examined for the presence of hwnan blood. The planes 
piloted by Sergeant Erard and the accused disclosed no suspicious stains 
on either the propeller blades or the cowling. Swabbed samples were taken 
from the propeller blades of accusedI s plane,· but due to the presence of 
oil, recently applied, no samples were taken from Erard' s plane. A reddish 
brown stain and similar splashes were observed on the propeller and cowling 
of the plane piloted by Sergeant Fabby. Specimens and swabbed samples were 
obtained from these areas. Laboratory examination of all specimens re
vealed no evidence of the presence of human blood (Elc.s. A, B). 

A copy of accused's Form 66-2 shows that accused is rated 

"excellent" as a pilot (Elc.s. D, C). 


Major Carl W. Payne, Air Corps, director of Operations and 
Training at Oscoda Army Air Field, testified that he considered accused an 
able and qualified pilot; that he had been credited with ccmmenda.ble flying 
in assisting trainees in returning to their base during severe and inclement 
weather; and that accused's supervision and instruction of less experienced 
pilots had been very creditable (R. 12.2). Accused's i.nmediate commanding 
officer, Captain F.dmund D. Griffin, jr., Air Corps, testified that he had 
known accused for five or six months and that he had selected accused as a 
supervisor of trainees out of a group of sixty; that accused was an ex
perienced pilot with around 500 hours flying time, and the best gunnery 
pilot in the squadron; that accused was generally known as a conservative 
pilot in the squadron; and that he had a consumin~ desire t.o go overseas 
into combat. The witness stated that he (witness) had been in aerial com
bat overseas and would.be glad to have accused as a wing man in com.bat 

,. (R. 123-124). · 
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Mr. Arnold Wassing, accused's brother, testified that accused 
was well liked in his home community and proficient in high school athletics, 
and that he volunteered for the Air Corps, although not subject to the draft, 
because of a consuming and· ardent desire to be in com.bat overseas (R. 125
126). ' 

The accused, after having his rights as a witness explained to 
him, elected to remain silent. 

5. Under-the Specification of Charge I, accused was convicted of 
involuntary manslaughter by culpable negligence in leading his flight · 
in· a reckless and unauthorized manner, resulting in the death of Mary 
Meyer "by running into and striking her with an airplane of his flight." 
The evidence clearly shows that at some time between 11 and 11: 30 a.m. 
on the day in question, a flight of three P-47 airplanes approached Lake 
Margrethe from a westerly direction, flying at high speed and very low 
altitude. · There were three or more small boats on the lake at the time, 
occupied by persons engaged in •fishing. In "'one· of them, a rowboat, -were 
Mrs. Meyer (the deceased) and her son•. Mrs. Meyer was seated on one of 
the cross seats. The planes "darted down" toward the boat. Meyer dropped 
to the bottom of the boat and .his mother stooped. forward. Immediately 
after the planes had passed,. it was discovered that Mrs. Meyer had been 
struck (probably by a· propeller), and had suffered. grievous wounds from 
which she died shortly thereafter. 

Naturally, in the rusf:l and excitement, the witnesses did not 
notice the numbers or other designations on the planes; but in our opinion 
the evidence proves beyond·a reasonable doubt that they were the three · 
planes in the flight led by. the accused. No other flight fro.m Oscoda Arm¥ 
Air Field was in the vicinity of Lake Margrethe· at the time, and the same 
is true of planes stationed at the Traverse City Navy base. Other fields 
using this type of airplane are so far away· as to render the presence of 
their aircraft at this time and place highly improbable, and the presence 
of other aircraft is not suggested in this case. 

. The witnesses on Lake Margrethe and the shores thereof observed. 
o~ one !light of three P-47 planes during the morning. It is undisputed. 
that accused's flight consisted of three P-47 planes and that on the re
turn trip they new £ran a point somewhat northwest of Lake Margrethe to 
Oscoda Arm:, Air Field, which was slightly southeast of the lake and approxi
mately 65 miles distant therefrom. The flight landed at the field at 
approximat~ 11:45 a.m. 
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Accused's wing men admitted that the three planes dived down 
to an altitude of .3() to 100 feet and engaged in "hedgehopping,"·and that 
they flfJ!I over a lake in formation· at a very low altitude. They saw three 
boats on the lake, and admitted flying as low as 20 or 30 feet·and at a 
speed of 200 miles an hour as they passed over the ~oats. They saw people 
in the boats. The planes were not flying "level" over the lake, and 
climbed slightly just before passing over the first boat. The accused 
himself admitted fl.yine over a lake at an altitude of 30 or 40 feet. He saw 
three boats, in one of which he observed two people. He said that one of 
the two people appeared to be waving a hat. This statement coincides -with 
Meyer's assertion that he waved his hat at the approaching planes. The 
other pilots also saw the waving of a hat, and one of them saw the other 
occupant of the boat stoop or lean forward. There was expert evidence that 
in flying over a body of water, a ·pilot has no depth perception and cannot 
accurately estimate his height above the water. Considering all the evi
dence,· the identity of the flight which caused the death of Mrs. Meyer was 
clearly established. as the filght led by accused. 

That the conduct of accused in leading his flight in such patently 
dangerous maneuvers amounted to culpable negligence is so clear as to brook 
no argument. His conduct was as culpable, if not more so, than that of the 
accused in the Bell case, in which a conviction of involuntary manslaughter 
was affirmed (cif23.3196, Bell, 19 BR 365). It will be recalled. that the 
witness Kubitz estimated the altitude of one of the planes as only two or 
three feet above the Meyer boat and that the expert testimony referred to 
the danger of "squashing" when flying at low altitude. But even if the 
planes were a few feet higher than Kubitz believed, it is obvious that 
they -were close enough to endanger the lives of persons in the boats and 
to stamp the accused's conduct as negligence of a most flagrant character. 

As already noted, the Specification charges that accused .ld.lled. 
Mrs. Meyer 11by running into and striking her with an airplane of his 
flight." The evidence does not disclose which plane struck Mrs. Meyer. 
It is fundamental that in order to warrant a conviction for involuntary 
manslaughter; the accused's act must be the proximate cause of the death. 
It is equally fundamental that if an independent intervening cause was 
responsible for the death, the chain of causation leading frcm the accused's 
acts to the fatal accident is broken, and the accused escapes liability 
for the very good reason that his act did not cause the death. But not all 
intervening acts amount to "independent intervening" causes. The test is 
a simple one. If the intervening act was one reasonably likely to result 
from the accused's act, and did so result, the intervening cause is not 

'"independent," and the accused's act is the.proximate cause {See 26 AM. 
Jur., Homicide, sec. 50). There is no difficulty in applying the rule to 
the facts o! the present case. It was standard procedure for the two 
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wing men to follow their flight leader and it 'Was reasonably to be expected 
that they would do so. When the accused piloted his plane in the culpably 
negligent manner disclosed by the evidence, he knew or should have known 
that his wing men would follow him. Since their actions l'lere a result of 
the actions of the accused, readily foreseeable and reasonably likely to 
occur, his acts proximately caused Mrs. Meyer's death, regardless of which 
plane struck her. 

No discussion is necessary to support the finding that., as al
leged. in the Specification of Charge II., accused violated the regulation 
referred to, by flying over a boat at an altitude of less than 1000 feet. 

Although the two Specifications stemmed fran the same transaction., 
no prejudice to the accused. resulted from the inclusion of both of them.. 

6. War Department records show that accused is 24 years old and single. 
He graduated from high school and worked approximately one year and eight 
months as an airplane mechanic and flight chief before entering military 
service. He enlisted as an aviation cadet on 17 April 1943 and was com
missioned. a second lieuteila.4~, Air Corps, on 8 February 1944. · 

7. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
rights of the accused were colllllitted during the trial. In the opinion of 
the Board of Review, the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to l'larrant confinnation of 
the sentence. The sentence imposed is authorized upon conviction of a 
violation of Article of Viar 93 or Article of War 96. 

Judge Advocate 

Judge Advocate 

'/? ~·., '-7/ --: /elrcJ~~,-Juage Advocate 

/ 
,/ 
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1st Ind. 

Jar Department, J.A.G.o., NOV 16 1944_ To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the op:iniai of thd Boa.rd of Review in the 
case of Second Lieuten~t Kenneth w. Wassing (0-766803), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence•. 
I recanmend that the sentence be confirmed but tha.t· the forfeitures 
be rmtted, and that the sentence as thus modified be carried into 
execution. I further recanmend that the United States- Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of 
confinement. 

J. Consideration has been given to the attached memorandum fran 
General H. H. Arnold, Coounanding General of the United States Army 
Air Forces, dated 7 November 1944. He recommends that the sentence 
of dismissal, total forfeitures and caifinement at ha.rd labor for 18 
mooths be ccnfirmed and ordered executed. 

4. Inclosed are a draft. of a letter for your signature, trans
mitting the reeord to the President for his action, and a form of 

' .Ex:ecutive action desiened to carry my recommendation into effect,· 
should such action meet with approval. 

~ ~ .Q__ .. 

Myron C. Cramer, 
Major General, 

4 	Incls. \ , The Judge Advocate General. 
1 - Record of trial 
2 - Dft ltr for sig. S/W 
3 - Memo. fr Gen. H. H. Arnold 

dated 7 November 1944 

4 - Form of Executive action 


(Sentence. confirmed bit forfeitures remitted. G.C.ll.O. 12, 5 Jan 1945) 





WAR DE~RTMENT 

Anny Service Forces 


In the Office of The Judge Advocate General 

Washington, n. c. 
 (141) 

SPJGH 
CM 2645.34 2 NOV1~ 

UNITED STATES ) THIRD AIR FORCE 
)v. Trial by G.C.M., convened at) Greenville Army Air Base., Green

Second Lieutenant DANIEL R. ) ville, South Carolina., ll SeptLEIGHTON (0-765508), Air Corps.) ember 1944. Dismissal. 

OPINION of the BOARD OF l&"VL.;w 
TAPPY., MELNIKER and GA:.iBRELL., Judge Advocates 

1. The Board of Review has examined the record o:£ trial in the case 
of the officer named above and submits this, its opinion., to 'I'h.e Judge Ad
vocate General. 

2. The accused was tried upon the following Charges and. Specifications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Daniel R. Leighton., Squadron 
N., 330th AAF Base Unit (RTU-MB)., then of Squadrons, 330th AAF 
Base Unit (RTU-MB)., did., without proper leave absent himself from 
his organization at Greenville Army Air Base., Greenville., South 
Carolina, from about 8 June 1944 until apprehended by millta.ry 
authorities at Stockton, California., on or about 28 July 1944. 

CHARGE II: Violation of the 95th Article of War. ' 
' '· 

Specification 1: In that Second Lieutenant Daniel R. Leighton., Squadron 
N, 330th AAF Base Unit (RTU-MB)., then of Squadron S., 330th AAF 
Base Unit (RTU-MB)., did, at Greenville., South Carolina on or about 
6 May 1944 with intent to defraud wrongfully and unlawfully make 
and utter to Second Anny Air Forces Service Group Officers Club, 
Municipal Airport., Greenville., South CaroliM., a certain check 
in words and .figures as follows: 

Grass Valley., California May 6-44 No._ 

BA.NK OF Al.'\ERICA 

. Pay to the Order of _________ Cash ______$,10.00 

Ten and no/100 _________..;Dollars 

/s/ Dan R, Leighton, 2nd Lt, AC 
0-765508 

.3.34 B. C. S. Greenvilli., S. C. 
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and by means thereof, did fraudulently obtain from Second 
Al'lcy' Air Forces Service Group Officers Club, Municipal Airport, 
Greenville, South Carolina, the sum of ten dollars (i10.00J, 
iIJ. payment thereof, he,the said Second Lieutenant Daniel R. 
Leighton, then well knowing that he did not have and did not 
intend that he should have arry account with the Bank of America, 
Grass Valley, California, for the payment of said check. 

Specification 21 (In substantially same fonn as Specification 1, 
except that check dra'Wtl on the same bank was dated 7 May 1944, 
was payable to cash in the amount of $10 and was negotiated 
to Central Exchange Second Army A:µ- Forces Service Group.) 

Specification 3: (In substantially same form as Specification 1, 
except that check drawn on the same bank was dated 18 May 1944, 
was payable to Belk-Simpson Company in the amount of $10.95 
and was negotiated to Belk-Simpson Company.) 

Specification 4: In that Second Lieutenant Daniel R. Leighton, 
Squadron N, 330th AAF Base Unit (RTIJ-MB), then of Squadron s, 
330th AAF Base Unit (RTU-Mb); did, at Greenville, South Caro
lina on O't' about 8 June 1944 with intent to defraud, wrongfully 
and unlawf'ully make and utter to Greenville Anny Air Base Ex
change, Greenville, South Carolina, a certain check in words 
and figures as.follows: · 

Greenville, s. c. June 8 1944 No.·_ 

TfJE FIRST NATIONA.L .BI\NK 
of Greenville, s. c. 

Pay to the. order of _______Cash ______.....;$25.00 

Twenty Five and no/100 _________Dollars 

/s/ D, 	 R, Leighton 2nd Lt. 
0-765508

473 B. 	c.·s. 

and by means thereof, did fraudulently .obtain from the Green
ville Army Air Bai,e Exchange, Greenville, South Carolina, the 
sum of twenty, five doll.ars.($25.00), in payment thereof, he, 
the said Second Lieutenant Daniel R. Leighton, then well knowing 
that he .did not have and did not intend that he should have suf
.ficient funds in the First National Bank of Greenville, South 
Carolina, for the payment o.:r said check. . · 

Specification 51 (In substantially same fonn as Specification 4, 
except that check drawn on the same bank 118.s dated 8 June 1944, 
was payable to cash in the amount of $20 and was negotiated to 
Greenville Army Air Base Off'icers Club. ) 
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Specification 61 (In substantially same form as Specification 4, 

except that check drawn on the same bank was dated 9 June 1944, 
was payable to cash in the amount of $25 and was negotiated 
to The Peoples National Bank of Greenville, South Carolina. r 

Specification 7: (In substantially same fonn as Specification 1, 
except that check drawn o~ the same bank was dated June 1944, 
was payable to cash in the amount of $5 and ms negotiated to 
The Milk Be.r, Greenville, South Carolina.) 

Specification St (In substantially same form as Specification 1, 
except that check was drawn on the same bank and was undated, 
wa,s payable to cash in the amount of $5 and was negotiated to 
The Milk Bar ~duri:..lg the month of June 1944".) 

. , 

Specification 9: (In substantially same form as Specification 1, 
except that check drawn on the same bank was dated 4 March 
1944, was payable to Stone Brothers, of Greenville, South Caro

. Una, in the amount of $12 and was negotiated to Stone Brothers.)· 

Specification 10: (In substantially same fonn as Specification 1, 
except that check drawn on the same bank was dated 14 April 1944, 
was payable to Stone Brothers in the amount of $25 and 198.s 
negotiated to Stone Brothers.) 

He pleaded guilty to and was found guilty of all Charges and Specifi-· 
cations. No evidence of any previous conviction was introduced. He was 
sentenced to be dismissed the service. The reviewing authority character
ized the sentence as "inadequate" but nevertheless approved it and for
nrded the record of trial for action under Article of War 48• 

. 
3. Evidence for the prosecution: 

Specification of Charge .I 

The commencement of the accused's a~sence without leave on 8 
June 1944, was established by the introduction into evidence of a certified 
extract copy of his organization's morning report (R. 10; Pros. Ex. 1). 
It was stipulated that the accused was apprehended by military autho:rities 
on 18 Ju:cy 1944, in Stockton, California, .and that he -was at that time 
"dressed in military clothing" (R. 10).. . 

Specifications l, 2. 3, ?, 8,.9 and 101 Charge II 

The accused opened a-checking account in the Grass Valley Branch 
of Bank of America, National Trust & Savings Association, Grass Valley, 
California, on 23 February 1944, with a deposit of' $15. His total deposits 
in this account thereafter made amounted to $417.50. The account was 
closed out on 5 May 1944 "by a written request" of the accused(Pros. Ex. 2). 
After the last mentioned date, the accused issued against said bank and 
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negotiated .for value the following checks: check dated 6 May 1944, payable 
to cash in the amount of $10 negotiated to Second Army Air Forces Service 
Group Officers Club {S-,ec. 1); check dated? May 1944, payable to cash in 
the amount of $10, negotiated to Central Exchange Second Army Air Forces 
Service Group (Spec. 2); check dated 18 Y,ay 1944, payable to Belk-S:impson 
Company in the amount of $).0.95, negotiated to Belk-S:impson:Company (Spec. 
3); check dated June 1944 (day of month not specified), payable to cash in 
the amount of $5, negotiated to The Milk Bar, Greenville, South Carolina 
{Spec.?); and an undated check payable to cash in the amount of $5, 
negotiated to The Milk Bar on or about 5 June 1944 (Spec. 8). Each of 
said checks was, in the regular course of business,-deposited for collection 
and each was returned unpaid. None of them has yet :been paid (R. ll, _13, 
14; Pros. Exs. 4, 5, 6, ll, 12). The accused also issued against said 
barik and negotiated to Stone Brothers, of Greenville, South Carolina~ 
for value, a check dated 4 Yiarch 1944, in the amount of $12 (Spec. 9J and 
a check dated 14 April 1944, in the amount of $25 (Spec. 10), each of 
which was duly presented for collection, was returned unpaid and still re
mains unpaid (R. 14; Pros. Exs. 13, 14).

' . 


Specifications 4, 5 and 6, Charge II 


On 8 June 1944 the balance in the accused's checking account in 
The First National Bank, Greenville, South Carolina, amounted to $15. No 
further deposits were made in that account during June 1944 (R. 13; Pros. 
Ex. 8). The accused issued against said The First National Bank and 
negotiated for value the following checks: check dated 8 June 1944, pay
able to cash in the amount of $25, negotiated to Greenville Army Air Base 
~change (Spec. 4); check dated 8 June 1944, payable to cash in the amount 
of $20, negotiated to Greenville Army Air Base Officers Club (Spec. 5); and 
check dated 9 June 1944, payable to cash in the amount of $25, negotiated 
to The Peoples National Bank, of Greenville, South Carolina {Spec. 6)~ 
Each of said checks was duzy presented for collection, was returned un
paid and still remains unpaid (R. 12, 13; Pros. Exs. ?, 9, 10). 

_ Lieutenant Colonel Robert G. Emmens~ a witness for the prosecu
tion, testified that the accused was called to his office on 8 June 1944 
and questioned regarding complaints which had been received from persons 
off the base claiming to hold worthless checks issued by the accused•. The 
witness demanded to know of the accused the total amount of such checks and 
was told ·by the accused that they amounted to $25. The witness thereupon 
made certain suggestions to the accused with respect to providing for the 
payment of such checks and requested the accused to report back to him. 
The ac·cused never reported back and the witness never saw the accused again 
{R. 12). 

4. Evidence for the defense. 

The accused, after being advised as to his rights as a .witness, 
elected to make an unsworn statement, the material portions of which are · 
as follows: · 
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"I never had any trouble until I arrived at Columbia, South 
Carolina, January 15, which is the day I received my commission. 
I immediately opened a bank account with the Grass Valley Bank 
and deposited $100.00 per month in my name and my mother's name. 
My mother had cashed $70.00 worth of checks, which I did not 
know about. I cashed some myself not knowing that the money had 
been drawn out. My checks were returned. I had lost my wallet, 
my W.D.A.G.O. Pass and lost my -p:3,-;y· as well. I did not have the 
money to pick up these checks. So I asked them if they would grant 
me until pay day, they were going to, but apparently they did not. 
I had been at this field about two months and all of rrry buddies had 
shipped out going overseas. There was nothing showing that I had any 
processing. I did net like that but I did not express my opinion 
to anybody. I was down town the night before the real thing hap
pened. Two people were talking to me (I believe this is on the 
military police record in Columbia). I had a few drinks in me 
and some people were inquiring too deeply into what I knew about 
B-25s, 'Which I thqught was.none of their business. I reported this 
to the civil authorities and I told them to notify the military 
police, but instead of them working with me I was more or less 
stepped on and kicked down for my attitude •. I was called in the 
next day by a Lieutenant Colonel, I do not wish to mention his 
name, he is at Columbia, and he said that I had missed a claes. 
I had missed a class, but not to my_ knowledge." 

* * * * 
"I was called before this Lieutenant Colonel and he reprimanded me 
for missing this class. I told him I was not aware that I was put 
in Class 27. He asked me :for my A.G.O. Pass. I had lost my 
pass and he reprimanded me and said he didn't know whether I 
was a lieutenant or a spy, and I was put to the task of proving 
who I was. I was sent to S-2 and they investigated my case and 
character. I went back to the Lieutenant Colcnel 1s Office and 
he told me to my :face that I was a liar, that I bad never been 
to St. Petersburg and taken basic training. He checked my 
signature and told me my signature -was not the same. I left 
the office then and I was restricted. That was something I 
could not help. ·When I left his office I was so stunned I could 
not have quoted my name. I started drinking quite heavily. I 
was prepared to pay the checks. I wrote a letter :from GreenviUe. 
They did not reply to me. They replied to some Lieutenant Colonel 
and he reprimanded me. I told him I had the money and was intend
ing to pay the checks. I sent tho money and in turn received the 
checks. Things kept going like that :for three or :four weeks. 
Later I was called by someone on the base about a check and he 
told me he would give me so much time to pick the check up and 
report back to him. I had to go to class and could not go in 
town unless excused by the Provisional Group Commander. He would 
not excuse me, so the only thing to do was to go to town anyway, 
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. ., 	 sn I went to town and in turn was restricted by the Provisional 
Group Commander. I believe it ,vas for two neks. ·There was too 
much cOIP.ing. to me at once. I started to drinking. I lost rrry 
wallet again at this base., me and two other lieutenants out of 
barracks 1080. I had lost almost $200.00 in money., ldlich I had 
intended to deposit into the bank to make the checks good. I 
had no means· of getting money and arry effort .to recover rrry wallet 
ns not .taken and I was left in that condition. When ~ left this 
base I can say with a clear c·onscience I did not lmow whether I 
left in May or-whether I-didn't. I don't lmow. I 1'8S satisfied 
because I figured maybe I did leave in May. My wallet was sent to · 
me and other pape~s stating that I l,ef't in June. I contacted 
Captain Bick and told him that I did not leave in May•. I was not 
anre 'fihen ;r left this base. I lmow I nnt to. Richmond., from there 
on I do not !mow. I believe that is all I have to say.. n 

· No witnesses were called for the defense. 
. ' 
5.- The Specification of Charge I alleges that the accused did., 


without proper leave., absent himB!U: from his organbation nrrom about 

8 June .1944 until apprehended * * * on or about 28 July 1944n. Th• 

proof shows commencement of' the absence without leave on the date al 
leged in the Specification., but there is a variance between the proof 
and the Specification as to the date of accused's apprehensi9n by the mili 
tary authorities in Stockton., California. The date alleged in the Specifi 
c&tion is 1128 Ju]s" 194411 ., whereas the date stipulated in the proof is 
1118 July 19441t. It seems probable that the inclusion in the stipulation of 
•1g July• rather than n2g July" ,vas due to ~dvertance•. In arry ·case, 

the accused having pleaded guilty- to the offense of AWOL as charged., the 

variance is immaterial. 


·· , 6. Support~g the accu~ed's plea of guilty to all of' the offenses 

alleged in Specifications i to 8., inclusive, of Charge II, the competent 

evidence introduced by.the prosecution conclusively establishes the ao

cused1s guilt or each of such offenses. In the cases of' Specifications 

1, 2, 3, 7 and 8., respectively., the accused had no-account in the bank · 

against which the checks were dra:wn at th• time the checks were issued. 

In the cases of Specifications 4, 5 and 61 respectively, each of the 

checks was well known by the accused to be. larger than the amount of his 

balance in the bank against ldlieh the checks were drawn. 


· · The status' of'. the accused I s account in Bank of America., National 
Trust&. Savings Association on the dates of' the checks mentioned in Speci
fications 9 and..10 o.t'. Charge .II: (4 March 1944 and 1.4 April 1944., respect
ive~) is not shown by the record of' trial. The record does show., however,. 
that both of these checks wer..e -returned unpaid· and., at the date of the · 
trial., still remained unpaid. These facts., coupled with the accused's 
plea of' guilty to both- Specifications, make it necessary to sustain the 
findings of' gullty made by the court. · 
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The accused's flagrant disregard of his duties as an officer in 
the matter of issuing worthless checks is emphasized by the fact that he 
continued his reckless course even after being.called to the office of 
Colonel F.cunens' to explaµi his conduct in this regard. . · 

The record of trial-leaves no room for doubt that the accused 
issued the checks des·cribed in the ten Specifications of Charge II well 
lmowing· that he_did not have, and not intending that he should have, suf
ficient funds in the banks on which they were drawn _to cover them. Such 
conduct has uniformly been held. to be violative of the 95th Article of 
War (Dig. Op. JAG 1912-40, .sec. 453 (24) (25); -3 Bull. JAG 14). - . 

,' 

?. The records of the War Department show that the accused is 23 
years and 11 months of age and single. He was .born and reared in Long 
Beach, California, and attended high school, but did not graduate. In 
civilian life he worked for mining and construction companies from 
1938 until 1942. He was inducted into the Army on 16 November 1942, 
canpleted basic and preflight training and, upon graduation from the 
Army Air Forces Bombardier School, at Carlsbad, New Mexico, in Januar,r 
_1944, was comnissioned a second lieutenant, Air Corps, Army of the United 
States. . 

. ' ' 

a. The court was legal~ constituted and had jurisdiction of the 
accused and the subj1,ct matter. No errors injurious~ affecting the · 
substantial rights of the accused were conmitted during the trial. In 
the opinion of the Board of Review the record of trial is lega~ suf~ 
ficient to· support the findings and the sentence and to warrant confirm
ation of the sentence.· Dismissal is authorized upon a conviction of a 
violation of Article of War 61 and is mandatory upon a conviction of a 
violation of Article. of War 95. 

Judge Advocate. 

' 
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1st Ind. 
NOV, 1944 

War Department., J.A.G.o., - To the Secretary of War. 

· -1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in' the case of 
Second Lieutenant Daniel R.Leighton (0-765508), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legalq sufficient to support. the findings and the sentence 
and to warrant confirmation of the. sentence. There appear to be no 
mitigating or extenuating circumstances. I recommend that the sentence 
be ccni'irmed and carried into execution. 

3. Subsequent to receiving the record of trial in this case, I 
have received from Headquarters., Third Air Force, a letter dated 29 
September 1944, inclosing correspondence and other papers from which it 
appears, among other things, (a) that during the months of May, June 
arxi July 1944 the accused issued at least 38 worthless checks to 21 · 
different individuals and organizations; and (b) that in October 193.9, 
he was convicted of two robberies in Nevada County., Califonµa., for which 
he was confined in the Nevada County Jail six months and thereai't,er placed 
on probation for five years. Only ten of the above-mentioned worthless 
checks are involved in the present case. Action on the others is being 
del~d pending final disposition of the present case. The above-mentioned 
letter., dated 29 September 1944, and its inclosures are attached to:, but 
do not fonn a part of., the record of. trial. 

4. Inclosed are a draft of a letter for your signature., transmit
ting the record to the President for his action., and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
shoul. d such recommend&tion meet with approval. . 

4 Incls-. · )lyron C. Cramer,
Incl. 1- Rec. of trial. Major General., 
Incl. 2- Ltr fr liq Third AF, The Judge Advocate General.· 

29 Sep 44 w/incls. 

Incl. 3- Dft ltr for sig S/W. 

Izx:l. 4- Fonn of Action. 


(Sentence confirmed. G.C.M~O. 35, 19 Jan 1945) 
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WAR DEP.ARrMENT 
Aney- Service Forces 

In the Office of The Judge Advocate General 
Washington,n.c. {149)

' 

SPJGK 
CM 264.53.5 . l 'l OCT 1944 

UNITED STAT

Te 

ES ) 
) 
) 

,FOURTH AIR., FORCE 

Trial 'bJ" G.c.ll., convened 
) at McChord Field, Washington, 

Second Lieutenant LLOYD C. ) 30 August 1944. Dismissal. 
BOWMAN, JR. (o-81.$703), Air ) 
Corps. ) 

OPINION of the BO.ARD CF REVIEW 
LYCN, HEPBURN and MOYSE, Judge Advocates. 

1. The Board of Review has examined the record of trial. in the case 
of the officer named above and submits this, its opinion, to The Judge 
.Advocate General. 

2. The accused -wa,s tried upon the following Charge aIXl Specificationsa 

CHARGES Violation of the 96th ,Article of War. 

Spec:U'ication la In that Second Lieutenant. Lloyd c. BO'tfJllail, Jr., 
1 Squadron •A•, h64th Army Air Forces Base Unit, did, at or near 

Five Mile Lake, WashiDgton, on or about 28 Ju:i.,- 1944, lll'ong
ful'.q pilot a P-39 type Army- airplane at an altitude ot less 
than five hundred (500) feet above the ground, in Tiolation 
of paragraph l6 a(l>Cd), .l:rmy Air Force Regulation No., 60-16, 
dated 6 March 1944. · 

Specification 2t In that Second Lieutenant Lloyd C. Bowman, Jr.,. 
Squadron "A", 464th Anny.Air Forces Base Unit, did, at or near 
Auburn Acadenv, near Auburn, Washington, on or about 28 Ju:t.y 
1944, wrongf'ull.;y pilot a P-39 type Army airplane at an altitude 
of less than cne thousand (1,000) !eet above a bu'ilding and · 
ot.her obstructions to flight, in violation of paragraph 16 
a(lHa), Army Air Force Regulation No. 60-16, dated 6 March 
1944. 

Specification 3: In that Seca1d L1eutenaIIli Lloyd c. Bonan, Jr., 
Squadron •A•,· 464th Army Air Forces Base Unit, did, at or near 
Five llile Lake, Washington, on or about 28 July 1944, lll'ong
ful.ly- violate paragraph 1 a, .Arrq Air Force Regulations llo. 
60-l6A, dated 1.$ April 1944, b7 operating a P-39 tn,e kmy' air
plane in a reckless manner. 
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Specification 4: In that Second Lieutenant Lloyd c. Bowman, Jr., 


Squadron •A•, 464th Aney Air Forces Base Unit, did, at or 

near Auburn Academy, near Auburn, Washington, on or about 

28 July 194h, wrongfully violate paragraph l a, Arrrry Air 

Force Regulations No. 60-16A, dated lS April 1944, by 

operating a P-.39 type airplane in a reckle~s :manner. 

. . 

He pleaded not guilty to and was found guilt7 of the Charge and ail of its 

Specifications. No evidence was introduced or any previous conviction. 

He was sentenced to be dismissed the service. The reviewing authority ap

proved the sentence and fonrarded the record of trial for action under Ar

ticle of War 48• 


.3. By stipulation entered into between the pros.ecution and the de

fense it was shown that the accused on 28 July 1944 and on the date of the 

trial was s member of Squadrcn "A•, 464th Army Air Forces Base Unit, 

JlcChord Field, Washington, in the military service or the United States; 

that on 28 July 1944 he "Was assigned to the duty or flying "slow time" a 

P-39 type of aircraft; and that between 0954 and 1101 or that day he flew 

a P-.39 plane having en the sides of its nose "S-3011 and on its left side 

to the rear, including the rudder, •22047911 (R. 7). Photographs of the 

plane were admitted in evidence (R. 8; Pros. Exs. 1 and 2). 


There was also admitted in evidence by" stipulation a copy of the 
weather report. for 28 July 1944 which showed that the weather was clear, 

· celling unlimited and visibility 10 miles within a radius or SO miles of 
the field (R. 8; Pros. Exe 3). 

Seventeen photographs showing scenes of Five Mile; Lake and of 
Auburn Academy and their surroundings including buildings, tents, docks, 
poles, trees, and overhead "Wires were admitted in evidence·over the objec
tion of the defense counsel. They were all identified by the person -,.110 took the 

· photographs (R• 8-13) and numerous witnesses testified that they correctl.1' 
and truly portrayed J:hotographicall;y the scenes they purported to show at the· 
two places named on 2a· July 1944 (R. 25, 41, So, 73-741 Pros. Exs. 4 to 29 
incl.). Counsel's objection was based upon the admitted fact that the photo
graphs were taken en 4 and 12 August 1944 and not on 28. July 1944 (R. 13). 
It was stipulated that the piotographs correctly portrayed photographictll;y·
the areas they pu.'1)ort to show (R. l.4). 

On the morning of 28 Jul7 1944 Captain H. o. N. ~nder..hall assigned 

;he accus~ the mission of "slow timing• one of the P-.39•s. The tenn 


sl01r time has a well defined and general'.zy' understood meaning among 

pilots of planes am means to "break in" a new engine in a plane b;y flying 

it about four hours at reduced manifold pressure and prop setting It 

would not require high speed r~, nor simulated strafing, nor ~uzzing. 
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He told the accused that the flight would be a •slow time mission" (R. lS-16). 
The P-39 is a low altitude craft but the militar;r organization or which the 
accused was a member was formed for the. sole purpose o! ferrying airerafi 
to and from bases in the Fourth Air Force and it has no flying training 
program other than to maintain proficiency in the handling or aircraft on 
normal straight level fl.ying (R. 17). In the opinion of Captain Mendenhall 
the accused has been a vezy good pilot and his efficiency was excelle:tt 

(R• 17-18). 

, Mrs. Ruth Miller, Mrs. Ruth Henderson, and Mr. DoDald Reilq were 
at Five Mile Lake, Washington, on the morning of 28 Jul.7 1944 and obsernd 
a P-39 plane .flying at a low altitude over the tops of the trees and 
buildings on the north edge of Five Kile Lake and across the lake three 
times. M:-s. lliller was unable to say definitely at what altitude the plane 
was flown but on one o:t its flights it passed over her dance hall located on 
the slope of the hill adjoining the lake at a height no greater than the 
height of the ceiling of the courtroom to the floor (R. 40). At another tine 
it new below the top of a tree estimated to be 125 feet in height. (R. 46). 
In a statement 'Which she had signed preTious to the trial she estimated the 
altitude of the plane to .be 200 feet above the ground (R. 52). •It was 
marvelous f'.cying• (R. 4S). 

Mrs. Ruth Henderson was unable to estimate the altitude of the plane 
but fixed its altitude as "below the tops or the trees 11 (R. 23) on its first 
pass over the lake. On its second pass, it new OTer Miller•s dance· hall at 
an altitude of less than 10 .f'eet above the dance hall (R. 24, 29, 36). 
She judged the ny1ng to be •good except .f'or being low11 (R. 31). 

Donald Reil:cy-, the 17 year old sen of :Mrs. Miller, heard and saw the 
plane when it passed over the lake the first time and ran d01lll to the lake 
and stood ai a dock extending out over the water (R. SS). The plane came 
dol'lll again and it looked to him as 11if it was going to land• but new across 
the lake 4 or S feet aboTe its surface (R. S6). In his opinion it was 
•excellent flying•. The plane. on its third pass new over the dance hall 
at an altitude of 4 or S feet above it (R. 61). 

Two of the above witnesses identified the plane b)'" •s-30" on its 
nose (R. 26, 43). 

:.a-. Jacob Mehling, treasurer of the Auburn Academy, located at 
Auburn, Washington, testified tbl.t the academy is a high school operated b7 
the Seventh. Day Adventist Denomination. On 28 July 1944 there was a camp 
meeting 1n sessicn on the grounds of the academy-. A large tent had been 
erected 1n the center of the grounds su.fficient in size to seat 2,soo to 
3,000 pepple. Surrounding the large tent were about l2S to lSO smaller tents 
used for dormitor,y purposes (R. 67-68). In addition to the tents the academ;y 
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had a main administration building, barracks for the students, a gymnasium 
and a girl's do11nito17. About 10:.30 on the morning of 28 July 1944 the 
witness was attracted by the noise of an airplane overhead. The plane passed 
over the top of the large tent and within 20 to 2S feet aboTe it six or 
seven times (R. 70). The tent poles supporting the tent were 42 feet in 
length (R. 79). There were about SOO people in and about the tent at the 
time (R. 60). He observed on the nose of the plane "S-30" and the numerals· 

· on the tail section 220476 (R. 72-73)• In his opinion the pilot was a 
skillful .flyer (R. 78). , 

:Mr. Wallace w. Dickjose and Mr. Vernon Jewett were also present at 

the acadeIJG" that morning and saw the plane with "s-30• on its nose flying 


· over the top of the big tent 3 or 4 times (R. 82, 90). In the 9Pinion of 
Mr. Dickjose the plane fiEM' 30 to 40 feet above the tent (R. 61). In his 
opinion its pilot was a "good• flyer (R. 67). Mr. Jelfett estimated the 
height of the plane as it new over the tent to~ 10 to 20 feet above the 
poles of the tent (R. 90) aIXl estimated the number of people present as 
being approximately 1,000 (R• 91). 

4. The accused having been advised of 
" 

his right to remain silent, make 
an unmrorn statement, or ~o testify under oath, elected to testify (R. 93). 
He related that m the morning of 28 July- 1944, while waiting for an assign
ment to !ly he volunteered to fly a P-39 on what he was told to be a slow time 
mission. He had never perfomed a slow time mission before but understood 
it to mean the breaking in of a new engine an a plane. He took off from the 
field about 10:,30 and new around the area for 1.5 or 20 minutes. He then 
nevr toward Mt. Rainier and when he· reached the location of the Auburn 
Academy on an impulse •did a little low .flying" (R. 94-95). He conceded that 
this was no part of the mission but as the engineer had instructed him on 
his take off to tcy out and test the plane, he proceeded to put; it through 
ite paces (R. 9S). He did his low ilying over the Auburn Academy and Five 
Mile Lake (R. 95)• He had no particular reascsn for selecting these two areas. 
His past training in P-39s was in low altitude flying, strafing, dive bomb
ing, skip bomb~ and aerial gunnery. Very rarely were these planes flown 
at high altitude (R. 97). He admitted that his present assignment consisted 
of ferrying planes but felt that he should engage in low altitude flying in 
order to keep himself fit for that type of f~. He knew of the A.rrq Air 
Force Regulatioll:I relative to low flying (R. 98). Since early youth he had 
a great desire to be a flyer a.rxl as soon as he was 18 years of age he en

. listed in the air force. He had never experienced any difficulty in flying 

. planes and has been rated a pilot since S December 1943. He is married and 
has no children (R. 99). 

On cross-examination he admitted that he new over Five Mile Lake 
. three or four times but; could not state exactly at what altitude because 
of Nthe excitement of it" (R. 100-101). He new at a speed between 270 and 
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290 miles an hour and was aware of the fact ·that he was flying at less than 
500 feet above the groun:i (R. 102}. He also admitted that he fiew over 
the tops of the tent poles and the buildings_ of the Auburn Academy but could 
not estimate his altitude. He admitted that he was less than 500 i'eet above 
the ground (R. 103). He made about frur passes over these obstructions and 
on each of the four passes he -was below .500 feet above the ground (R. lOJ.,.). 

5. The prosecution read aloud to the court definitions of the word 
"nscidess" as contained in Bla.ck 1s Law Dictionary and Webster's Ne,r Inter
national Dictionary. The de.t'inition in the fonner read as follows: 

"Reckless-not recking; careless; heedless, inattentive; · 
indifferent to coo.sequences according to circumstances; •reck
less• may mean desperately heedless, wanton or willful, or it 
may mean cnly careless, inattentive, or negligent•. (R. 105) 

6. Specifications l am 2 or the Charge aver that the acoused flew a 
P-39 Army airplane at. an altitude or less than 500 feet above the ground at 
or near li'ive Mile Lake and at an altitude of less than 1,000 feet at or near 
Auburn Academy in 'Violation of paragraph 16a (1)(d) and 16a (1)(a) of ArJrl:3' 
Air Force Regulation 60-16. 

The 	paragraph referred to reads as follows: 

"16. :Minimum Altitudes of Flighta 

a. 	 Except during take-off and landing, aircraft will 
not be operated: 

(1) 	 Below the following altitudes: 

(a) 	 11 000 feet above any building, house, boat, ve
hicle, or other obstructions to flight. 

* * * * 
(d) 	 500 feet above the ground else-where than as speci

fied above. 11 

Specifications 3 and 4 charge the accused with violating paragraph 
la of Anrv Air Force Regulation 60-l6A by operating a P-39 Army airplane in a 
reokless manner at· or near the two places speci.t'ied. The pertinent para
graph of that Regulation reads as follows: 

aa. 	 Reckless Operation. An AAF pilot will not operate air
craft in a reckless or careless manner, or so as to en
danger friendly aircraft in the air, or friendly air
craft, persons, or property on the ground.• 
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It has been consistently held that aDY Army pilot who flies a 
plane in violation of either of the above regulations may properl)r be 
i'ound plty of thereby violating Artiicle of War 96, such conduct being 
prejudicial to good order and military discipline (CU 261063; CM 262800). 

The questions presented in the instant case are (1) did the ac
cused at the time alleged fly an Anny airplane at an altitude less than 
500 i'eet at Five Mile Lake and less than 1,000 feet at Auburn Acadenzy-, 
am (2) was the operation of the plane on those two occasions "reckless•, 
within the meaning of paragraph 1!, Army Air Force Regulations No. 60-16A, 
dated 15 April 19~? 

With reference to (l) above it was definitely proved by six 
witnesses an the ground and admitted by the accused in his testimony under 
oath that he new the P-39 Amor plane over Five Mile Lake at an altitude 
less than .5'00 feet and that he fl.ew that same plane over the buildings and 
other obstructions of the Auburn AcadentV at less than 11 000 feet. The 
evidence was therefore ample to support the findings of guilty of Speci
fications 1 and 2. 

With reference to (2) above - reckless flying - all of the witnes
ses 'Who expressed an opinion on the subject stated that the accused was a 
skillful pilot and that he showed his ability as a flyer by the manner in 
which he handled and maneuvered his plane as he skimmed over the lake, the 
trees, the tents and the buildings at the places mentioned. Being a skill 
ful flyer, however, ia no defense to the charge if, in fact, the accused did 
operate the plane in a "reckless and careless manner", within the meaning 
of paragraph l.!, of Army Air Force Regulation 60-16A. To fly a plane, at 
the speed admitted, at.an altitude of 10 or 20 feet over the top of a tent 
w.i.thin or about.which were assembled over $00 people is undoubtedly a reck
less act. So too is the act of £lying a plane over a dance ball and a lake 
at an altitude of 4 or 5 feet as was done by the accused in this case. Ob
viously both of these acts endangered the people and propert;y on the ground 
and constituted a clear nolation of paragraJh la_, Arm;y Air Force Regula
tion 60-16A. The findings of guilty of Specifications 3 and 4 are there
fore sustained (CM 241729, ~J cM 254055, Madden; CM 249703, Till.man). 

There is no merit in the ccntention of the defense that the photo
graphs of the teITain where the low flying of the accused is alleged to 
have occurred were imdmis sible in evidence. 'Ihe Ihotographs were 
identified by an experienced photographer who took them. It was stipulated 
that they correctly portrayed photographically the areas "they purport to 
portray" as of the time they were taken (R.11-14). Some of the pictures 
were taken 4 August 1944 - six days after the date of the alleged offense 
and others 12 August 1944 - fourteen days thereafter. Numerous witnesses 
E:xa.ndnecl the pictures and testified that those taken on 4 August 1944 cor
~ectly represented the terrain as of the date of the offenses. The 
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photogra1X1S taken en 12 August 1944 of the Auburn .A.cadeiey- were made ~er the 
tents had been removed but the witness testified that with this exception 
these photographs oc,rrectly represented the~_!!! quo as of 28 Ju17 
1944 (R. 68, 69). · 

·•***photographs, etc., as to localities ***are admis
sible· in evidence when properly veri.£ied by the party who made 
them, or by anyone personally acquainted with the locality * * * 
thereby' pictured, and able to state their co?Tectness, f'rcm his own 
personal knowledge or observation * * ,.a. (MCM 1928, par. 118, page
122). , 

7. The defense raised no objection to the generalit7 of Specifica- · 
tions J' and 4, which charged reckless operation of a P-.39 type airplane on 
the same date and at the same places described in Specifications 1 and 2, 
respectinly. From the testimo~ adduced it is apparent that the offenses 
described in Specificatims 1 and 2 are included in and, at least to a 
great extent, are the basis f'or the offenses described :ln Specifications 3 
and 4, respectiTely. The latter Specifications, h01Fenr, are far broader 
in their scope than the first two and permit the consideration of acts ot 
recklessness in adclition to those set Rort,h in Specifications l and 2. The· 
Specifications, therefore, do not fall -within the rules f'o_rbidding duplici 
tous charges and specifications, and inasmuch as the sentence, as approved 
by the reviewdng authority, is authorized upon coIIViction of' any of them, 
no prejwice to any substantial rights ar accused is found in the nmnber ot 
them. 

8. Attached to the record is a letter lfritten by Lieutenant Colonel 
Frank A.. Flynn, who acted as defense counsel f'or. the accused, urgently re
questing that the sentence be suspended because of the accused's previous 
excellent r1rting as a f'lyer &Dd his value to the serrlee in that capacity. 

9. War Department records show accused to be 20 years of age and 

single. It will be noted that in his testim0IJ1" accused states that he is 

now married. He completed his llth grade of schooling. During March 1943 


·he enlisted as an .lir Cadet &Dd upon completion of bis training as a pilot 
was cOJIIJd.ssioned a seca1d lieutenant, J.ir Corps, 5 December 1943. · 

10. The court was legally constituted and had j'Dl"isdiction aver the ac
cused and o! the offenses. No errors injuriously allectillg the substantial 
rights of' the accused were col'llilitted during the trial. In the opinion of the 
Board of Rqvin the record of trial is legal~ su!licient to support •the find
ings and the sentence and to wa1Tant cc:ntirmation of the sentence. Dismissal 
is authorized t1p0n a conviction of a TI.Olation ot .Article or War 96. 

2:;;::;--Z~_T";::'.jr-~Judge A.dvocate. 

, , Judge Advocate. 

~ r1~
1 

/·_;:t~g:aq V/~ct<::,Judge .ldvocat • 
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1st Ind. 

War Department. J.A.G.O., as OCT 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Lloyd C. Bowman, Jr. (0-815703), Air Corps. 

2. I concur in the opinion of the Board of Review th1:1.t the record. 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence•. 

3. Consideration has been given to a letter attached to the record 
of trial from Lieutenant Colonel Frank A. Flyzm, Air Corps. defense 
counsel. addressed to the Commanding General. Fourth Air Force. urgently 
requesting and recommending that the sentence to dismissal .be suspended 
because of accused's excellent character and experience as a skillful 
pilot. Consideration has alsu been given to the attached letter from 
General H. H. Arnold, Commanding General. Army Air Forces, dated 23 
October 1944, stating that he has considered the evidence in the case 
and that in his opinion there are no extenuating circumstances which 
call for clemency, and recormnending that the sentence be confirmed and 
ordered executed, in which recommendation I concur. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

~ Q. ~-·-·~ , 

l4Y'ron C. Cramer, 
Major General, 

·4 Incls. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Drft. of ltr. for 

sig. Seo. of War. 
Incl.3-Form of Ex. action. 
Incl.4-Ltr. fr~ Gen. R.H. 

Arnold, CG, AAF. 

(Sentence confirmed. G.C.M.O. 648, 16 Dee 1944) 
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WAR DEPAR1'.MENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (157) 

SPJGN 
CM 264556 

2 0 OCT 1944 
UNITED STATES 	 ) 42D INFANTRY DIVISION 

) 
v. 	 ) Trial by G.C.Y., canTened 

) at Camp Gruber, Oklahoma, 
Second Lieutenant CHARLES ) 4 September 1944. Dis
D. GAMBS (01321765), In-	 ) missal, total for!eitures, 
fantry. 	 ) and confinement at hard 

) labor tor ten (10) years. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

l. The Board of Renew has exam:1 ned the record ot trial in the case 
o! the o!ticer named abOTe and submits this, its opinion, to The Judge 
AdTocate General. 

2. The accused was 'b'ied upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 	61st Article of war. 

Specification: In that Second Lieutenant Charles D. Gambs, 
Company M, 242d Infantry, did, w1thout proper leave, 
absent himself b-om his organization at Camp Gruber, 
Olclahana, !ran about 14 February 1944 to about 26 April 
1944. 

CHARGE II: Violation ot the 93rd Article of War. 

Specifications In that Second Lieutenant Charles D. Gambs, 
Compa.ey M, 242d Infantry, did, at Camp tlruber I Oklahoma, 
on or about 12 February 1944, feloniously embezzle, by 
fraudulently converting to his own use, one 1940 Ford 
CoOTertible Coupe autanobile, motor number 18-5770517, 
19.44 Georgia license number C-28.389, of the Talue of 
about 1650.00, the property of Second Lieutenant Thomas 
J. Gwin, 242d Infantry, en'b'usted to him, the said Second 
Lieutenant Charles D. Gambs, by the said Second Lieutenant 
Thanas J. Chdn. 

http:Compa.ey
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CHARGE llI: Violation or the 96th Article of war. 

Speoi!ication l: · In that Second Lieutenant Charles D. Gambs, · 
Canpany M, 242d In!antry, did, on or about 17 February 
1944, in violation of Section 408, Title 18, U.S. Code, 
'Wll.awtully and wrongf'ull.y transport in interstate commerce 
between Camp Gruber, OklahOIDa.1 and Reno, NeTS.da, a stolen 
"t'8bicle to wit: 1940 Ford Convertible Coupe, motor #18
~70517, 1944 Georgia license number C-28389, the property 
o! Second Lieutenant Thomas J. Gwin, Comparzy M, 242d In-. 
fantry, ha, the said Second Lieutenant Charles n. Gambs well 
knO'lling the said vehicle to have been stolen. 

Specification 2: In that Second Lieutenant Charles D. Gambs, 
Company M, 242d Infantry, did at Tulsa, Oklahoma, on or 
about 13 February 1944, with intent to defraud, wrongfully 
and tmlaw!ully make and utter to Mayo Hotel Company, Tulsa, 
Oklahcma, a certain check, in words and figures as follows, 
to wit: 

THE FIRST NATIONAL BANK AND TRUST COMPANY 49-1 

Muskogee___l.3_F_e_b_.____~9~No.____ 

Pay to the 
Order of___...M_,a.,Jjy,_,o___H_ote......,.1_____________$.;.,;;2.._5.....0_0___ 

Twenty Five Dollars and no cents OOLLAF.S 

Charles D. Gambs 
2nd Lt. 242d Inf. 

and by :means thereof did fraudulently obtain !ran the said 
Ma;ro Hotel Company, the sum o! $25.00, lawful money of the 
United States, he the said Second Lieutenant Charles n. 
Gambs t.~en well knowing that he did not ha..-e and not intend
ing that he should ha..-e any funds in the First National Bank 
and Trust Company of Muskogee, Oklahana for the payment or 
such check. 

Specit..ication 3: Same .form as Specification 2, but alleging 
check drawn on same bank dated 13 February 1944, payable 
to order of' Mayo., made and uttered to Mayo Hotel Canpan;y, 
Tul.sa, Oklahoma, and fraudulently obtaining thereby $17.52 
in lodging and t;o.48 in cash. · 
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Specification 4: Same fo:nn as Specification 21 but al1eging 
check drawn on same bank, dated 14 February 1944, payable 
to order of Adams Hotel., made and uttered to the Adams 
Hotel., Tulsa., OklahOlllB.1 and fraudulently obtaining there
by ~15. 

Specification 5: Same form as Specification 2., but alleging 
check dravm on same bank., dated 15 February 1944, payable 
to order of Clarke's, made and uttered to Clarke Bros., 
Tulsa, Oklahoma., and fraudulently obtaining thereby mer
chandise of the value of $15, or the sum of $15 in U.S. 
currency, or cash_ and merchandise aggregating $15. 

Specification 6: Same form as Specification 2., but alleging 
check drawn on same bank, dated 15 February 1944, payable 
to order of Cash., made and uttered to National Bank of 
Tulsa, Tulsa, Oklahoma, and fraudulently obtaining there
by $20. 

Specification 7: Same form as Specification 2, but alleging 
check drawn on same bank, dated 17 February 1944., pccy-able 
to order of Cash, made and uttered to Republic National Bank, 
Dallas, TfflCM 1 and fraudulently obtaining thereby ;20. 

Speci!ication 8: Same .form as Specification 2, but alleging 
check drawn on same bank, dated 18 February 1944, payable to 
order o! Cash, made and uttered to Republic National Bank, 
Dallas, Texas, and fraudulently obta.Sn1ng thereby $25. 

Specification 9 a Same form as Specification 21 but alleging 
check drawn on same bank, dated 19 February 1944, payable 
to order of Mrs. Al!'red Andersen, made and uttered to 
Mrs. Alfred Andersen, 2016 S. Beckley Ave., Dallas, Texas, 
and .fraudulently obtaining thereby $10. 

Specification 101 Same .t:orm as Specification 2, but alleging 
check drawn on same bank, dated 19 February 1944, pqeble 
to order of Ring and Brewer, made and uttered to Ring & 
Brewer, Dallas, Texas, and fraudulently obta1n1ng thereby 
merchandise of the value of $20.70. 

Specification 111 Same form as Speci!ication 2, but alleging 
check drawn on same bank, dated 21 February 1944, ~able 
to order of H. E. · Collins, made and uttered to H. E. Collins, 
Dallas, Texas, and fraudulently obta1n1ng thereby $:10. 
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Specitication 12: Same torm as Specitication 21 but alleging 
check drmm on eame bank, dated 2l Februa.171944, 'payable 
to order ot Yiss Ruth Mcclintock, made and uttered to 
Miss Ruth Mcclintock, Dallas, Texas, and fraudulentl;y 
obtaining thereby $10. 

Specification 13: Same form as Specitication 2, but alleging 
check dra,m on same bank, dated 22 Februar;y 1944, payable 
to order ol Glenn Bartoo, made and uttered to Glenn Bar
too, AnthODY, New Mexico, and fraudulently obtaining 
thereby t;2. 75 in cash and $2. 25 in merchandise. 

Specitication l-4:- Same to:nn as Specification 2, but alleging 
check drawn on same bank, dated 23 February 1944, payable 
to order of Dana Bros., made and uttered to Dana Bros., 
Tempe, Arizona, and .fraudulently obt.aining thereby $8.77 
in cash and $1.23 in merchandise. 

Specitication 151 Same .form"as Specification 2, but alleging 
check drawn on same bank, dated 23 February 1944, payable 
to order o.f B. P. Hale, ma.de and uttered to B. P. Hale, 
Los Angeles, California, and i'raudulentl;y obtaining there
by J20. 

Specification 161 Same i'orm as Speci!ication 21 but alleging 
check drawn on same bank, dated 23 Febru.a.ry 1944, payable 
to order of Cash, made and uttered to Bank ot .America, 
Montere7 Park Branch #944, Monterey Park, California, and 
i'raudulently obtaining thereby $20. 

Specification 171 Same .form as Specification 2, but alleging 
check drawn on same bank, dated 23 February- 1944, payable 
to order of Cash, made and uttered to Burnrose Enterprises, 
Inc., Hollywood, California, and .fraudulently obtaining 
thereby $20. 

Specification 181 Same form as Specification 2, but al.legi.Dg · 
check drawn on same bank, dated 29 February 1944, payable 
to order of Cash, made and uttered to Burnrose Enterprises, 
Inc., Hollywood, California, and fraudulently obtain1ng 
thereby $40. 

Specitication 19: Same form a.s Specification 2, but alleging 
check drawn on same bank, dated 29 Febru.ar,.. 1944, payable 
to order ot Cash, made and uttered to Burnrose Enterprises, 
Inc., Hollywood, Cali.fornia, and 1'raudulent:J¥ obtaining 
thereby $40. 
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Specil'ication 20: Same form as Specification 2., but alleging 
check drawn on same bank, dated 2 March 1944, payable 
to order o:t Cash., made and uttered to Burnrose Enter
prises, Inc., Hollywood, california, and fraudul.ently 
obtaining thereby $25. 

Specification 21: Sa.me form as Specification 2, but alleging 
check drawn on same bank, dated 25 February 1944, payable 
to order of Cash, made and uttered to The Hollywood State 
Bank, and fraudul.entJ.y obtaining thereby $20. 

Specification 22: Same form as Specification 2, but alleging 
check drawn on same bank, dated 25 February 1944, payable 
to order of Cash., made and uttered to Southern California 
Enterprises, Inc., Hollywood, California, and fraudulently 
obtaining thereby $10. 

Specification 23: Same :tonn as Specification 2, but alleging 
check drawn on same bank, dated 28 February 1944, payable 
to order of Cash., made and uttered to the Bank of America, 
Hollywood-Highland. Branch, Hollywood, Califorr.ia, and 
tra.udulenUy obtaining thereby $20. 

Specification 241 Same form as Specification 2, but alleging 
check dralffl on same bank, dated 29 February 1944, payable 
to order of Cash, made and uttered to the Bank.of America, 
Gower Sunset Branch., Hollywood, California., and .fraudulent
ly obtaining thereby $25. 

Specification 25: Same form as Specification 2, but alleging 
cheek drawn on same bank, dated 1 March 1944, payable to 
order of Cash., ma.de and uttered to Security-First National. 

·Bank oi' Los Angeles., Western & Be'T8rly Branch, Los Angeles, 
Ca.11:tornia, and fraudulently obtaining thereby $25. 

Specification 26: Same form as Specification 2., but alleging 
check drawn on same bank., dated l March '1944, payable to 
order of Cash, made and uttered to Security-First Nation
al Bank of Les Angeles, Melrose & Fairfax Branch., Los 
Angeles., California., and fraudulently obtaining thereby 
$25. 

Specification Z7 i Same to.rm as Speci.!ication 2, but alleging 
check drawn on same bank, dated 2 March 1944, payable to 
order of~-~-~-".. made and uttered to Security
First National Bank or Los Angeles, Melrose & Fairfax 
Branch., Los Angeles., California., and fraudulently obtain
ing thereby $25. 
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Specification 28: Same form as Specification 21 but alleging 
check drawn on same bank, dated 8 March 19441 payable to 
order of Cash, made and uttered to Bank of America, Camp 
Roberts Branch,·camp Roberts, Cal.i1'ornia1 and fraudulent,
ly obtaining thereby $40. 

Specification 29: Same form as Specification 21 but alleging 
check drawn on sama bank, dated 9 :.i:arch 1944, payable· to 
order of Cash, made and uttered to Bank of America, Camp 
Roberts Branch, Camp Roberts I California, and fraudulent,
ly obtajni.ng thereby $50. 

Specification 30: Same form as Specification 2., but alleging 
check dra-nn on same bank, dated 3 February 1944., payable 
to order of Cash, made and uttered to Joseph A. Lowy., 
Los Angeles, California, and fraudulently obtaining 
thereby $5. 

Specification 31: Same form as Specification 2., but alleging 
check drawn on Bank of America, National Trust and Savings 
Association., dated ll March 1944, payable to order of 
Cash, ma.de and uttered to Bank of America, Monterey 
Branch, and fraudulently obtaining thereby $40. 

Specification 32: Same form·as Specification 21 but alleging 
check drawn on same bank, dated 13 March 19441 payable 
to order of Cash, made and uttered to First National 
Bank., Reno, NeTada, and fraudulently obtaining thereby
i2s. 

Specification 33: Same form as Specification 2., but alleging 
check drawn on the First National Bank of Columbus., Georgia, 
dated.15 March 19441 payable to order ot Cash, made and 
uttered to the First Security Bank of Utah, Ogden, Utah, 
and fraudulently obtaining thereby $20. 

Speci.tication 341 Sama form as Specification 21 but alleging 
check dra.wn ai the First National Bank ot Columbus, Georgia, 
dated 15 March 1944, peyable to order 0£ Cash, made and 
uttered to Bill Nelson, Idaho Falls, and .fraudulently ob
taining thereby $20 in merchandise. 

Speci.ticaticm 35 i Same form as Specification 21 but alleging 
check drnn on the First National Bank o:t Columb~, Georgi&, 
dated 17 llarch 1944, pa:,able to order of Cash, made and 
uttered to Bill Nelson, Idaho Falls, Idaho, and .fraudulent
ly obta1n1ng thereby $30 in merchandise. 
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Specification 36: Same form as Specification 21 but alleging 
check drallil on the First National. Bank of Columbus, Georgia, 
dated 20 March 1944, payable to order of Cash, made and 
uttered to Bill Nelson, Idaho Falls, Idaho, and fraudulent
ly obtaining thereby $20 in merchandise. 

Specification Tl: Same form as Specification 2, but alleging 
check drawn on the First National. Bank of Columbus, Georgia, 
dated 21 March 1944, payable to order of Cash, made and 
uttered to Bill Nelson, Idaho Falls, Idaho, and fraudulent
ly obtaini.Dg thereb7 $20 in merchandise. 

Specification 38: Same form as Specification 21 but alleging 
check drawn on the First National Bank of Colwnbus, Georgia, 
dated 2l March 1944, payable to order of Cash, made and 
uttered to Bill Nelson, Idaho Falls, Idaho, and fraudulent
ly obtaining thereby $15 in merchandise. 

Specification 39: Same form as Specification 2, but alleging 
check dra'Wll on the First National Bank of Columbus., Georgia, 
dated 23 Jlarch 1944, payable to order of Cash, made and 
uttered to Pete Westergard and Viggo Westergard, Co-partners 
doing business as •The Club,• Dillon, W:ontana., and fraudu
lently obtaining thereby $50. 

Specification 40: Same form as Specification 2, but alleging 
check dra:,m on the First National Bank of Columbus, Georgia, 
dated 23 March 1944, payable to order of Cash, made and 
uttered to Pete Westergard and Viggo Westergard., Co-part
ners doing business at ttTbe Club,• Dillon, Montana, and 
fraudulently obtain1ng thereby $50. 

Specification 411 Same f'orm as Specification 21 but alleging 
check drawn on the First National Bank of' Columbus, Georgia., 
dated 28 :March 1944, payable to order of C&sh., made and 

· uttered to John A. Gavan, Beaver Bar, Butte, Montana, and 
fraudulently obta1n1og thereby ~25. 

Specification 421 Same f'orm as Specification 2, but alleging 
check drawn on the First National Bank of Columbus., Georgia, 
dated 28 March 1944, payable to order or iYoodrOW' H. Syl
wster., made and uttered to Woodrow H. Sylvester, Naval 
Construction Battalion, Camp Parks, California, and fraudu
lently obtaining thereby $100. 

Specification 43 s Same tom a.a Specification 2, but alleging 
check dr&llll on same bank, dated 4 April 1944, payable to 
order of Cash, made and uttered to H.J. Elbert., Plaza 
Bar, Three Forks, Montana., and fraudulently obtaining 
thereby $100. 
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~ Specilication 44: Same form as Specification 2, but alleging 
check drawn on same bank, dated 4 April 1944, payable to 
order of cash, mada and uttered to H.J. Elbert, Plaza 
Bar, Three Forks, Monta.oa, and fraudulently obtaining 
thereby $100. 

Specification 45: Same form as Specification 2, but alleging 
check drawn on same bank, dated 4 April 1944, payable to 
order of Cash, made and uttered to H.J. Elbert, Plaza 
Bar, Three Forks, Montana, and fraudulently obtaining 
thereby t25. 

Specification 46: Sama form as Speoification 2, but alleging 
check dra,m on same bank, dated 4 April 1944, payable to 
order of cash., made and uttered to H.J. Elbert, Plaza 
Bar, Three Forks, Montana, and fraudulently obtaining 
the?'eby $25. 

Specification 47: In that Second Lieutenant Charles D. Gamba, 
Company M, 242d Infantry,' did., at Three Forks, Montana, on 
0%' about 5 April 1944, with intent to defraud, wrongfully 
and unlawtully make and utter to Russell M. Dunbar, Three 
Forks, Montana, a certain instrument in words and figures 
as follows, to wit: 

Muskogee., Oklahoma April 5 1944 No. 

Pay to the
Order ot____c_a_s;;;;;h_____________:$200. 00 

____Tw;..;.;.;o;...;;;H_un_dre_d...::.Do.ll=ar=s...___n_o;...;;;.ce_n;:..:t;;.:s~---OOLLA.RS__ & 

Hq Co 3rd Bn 242 Inf Charles D. Gambs 
Camp Gruber, Okla. 2nd Lt 242 In! 0-1321765 

and by means thereof did fraudulenUy obtain .i'rom the said 
Russell M. Dunbar, the sum of $200.00, lawful money of the 
United States, he, the said Second Lieutenant Charles D. 
Gambs then well knowing that he did not have and not intend
ing that he should have any funds for the payment of such 
instrument. 

Specif'ication 48: In that Second Lieutenant Charles n. Gamba., 
Company M, 242d Infantry, did, at Reno, NeTa.da, on or about 
13 March 1944, with intent to defraud, wrongfully and un
lawfully represent to Jack w. Du.elks, Reno, NeTada, that 
he, the said Second Lieutenant Charles n. Gambs was the 
owner ot a certain 1940 Ford Convertible Coupe, motor #1S

-s
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5770517, 1944 Georgia License No. C-28389, a.nd that he had 
the right to sell the same., and did then and there purport 
to sell such automobile to said Jack w. Duelks for the BUil 

of t,650.001 and did then and there deliver such automobile 
to the said Jack w. Duelks, and by means thereof did on or 
about 13 March, 1944, obtain the sum of t;l00.00., lawful 
money of the United States and did on or about 14 March 
1944 obtain the sum of $75.00 lawful money of the United States, 
from the said Jack w. Du.elks, as part payment of the purchase 
price of such automobile, which such representations were 
false as he, the said Second Lieutenant Charles w. Gamba then 
well knew, in that the said automobile was the property of 
Second Lieutenant Thomas J. Gwin, Company M, 242d. Infantry, 
and he, the said Second Lieutenant Charles D. Gambs had no 
authority to transfer or sell the same. 

Specification 49: In that Second Lieutenant Charles D. Gambs1 
Company M, 242d Infantry, did, on or about 22 March 1944, 
at Dillon, County of Beaverhead, Montana, enter into a 
bigamous marriag~ with one Gwendlyon Barnson, Idaho Fall.s1 
Idaho, he, the said Second Lieutenant Charles D. Gambs1 
being then and there married to Elfreda Karoline Ziems 
Gambs1 Mapleton., Iowa, who was then and there living and 
which :marriage was then and there in full. force and effect, 
undissolved by decree of divorce or otherwise. 

The accused pleaded not guilty to, and was found guilty of all Charges and 
Specifications. He was sentenced to be dismissed the service, to for
feit all pay and allowances due or to become due, and to be confined at 
hard labor, at such place as the reviewing authority might direct, !or 
twenty years. The reviewing authority disapproved the finding of guilty 
of Specification 31 of Charge III., approved the sentence but reduced the 
period of confinement to ten years, and forwarded the record of trial 
for action under Article of war 48. 

3. The evidence for the prosecution shows that the accused and 

Second Lieutenant Thomas J. Gwin were members of the·same company at 

Camp Gruber, Oklahoma., from the last week of August to about the 


·middle 	of October, 1943. They became •fairly close friends,• and, lfhen 
they were subsequently temporar~- assigned to Fort Benning, Georgia, 
for furthe~ instruction in their respective specialties, they continued 
to eee one another occasionally. Twice, upon expressing a desire to 
visit Colwnbus, Georgia, some ten miles away, the accused had been 
granted permission to borrow Lieutenant Gwin's automobile. In both 
instances it had been used overnight and returned the following day in 
good condition (Pros. Ex:. 4). 
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Lieutenant Gwin on 8 January 1944 traded the car for a green 1940 

Ford convertible coupe with 1fwhite sidewall tires.ff In this newly 
acquired vehicle he, upon the completion of his course, travelled the 
J,000 miles to Camp Gruber, arriving there on 23 January 1944. Not 
long after the accused also returned from Fort Benning, and the two 
men immediately resumed their friendly relationship (Pros • .Ex. 4). 

The accused on 12 February 1944 requested a loan of the coupe for 
a trip to nearby :Muskogee, Oklahoma. Lieutenant Gwinn •dicln I t particu
larly want to let him have it• but finally consented at noon after being 
asked ~about five times.• It was agreed that the car would be •back 
at two o'clock the following d.a¥, which was Sundaytt (Pros• .Exs. 4, 105
106). 

Later that same Saturday_afternoon the accused obtained a •voco• 
granting him leave until Monday morning, 14 February 1944 (t'ros. Ex. 
l). He immediately left Camp Gruber and drove not to Muskogee as he 
had represented he would but to 'l'ul.sa, Oklahoma. There he proceeded 
to get drunk (Pros. Ex. 105, 106). When Monday morning arrived, he failed 
to report back to Camp Gruber. His Commanding Officer, First Lieutenant 
Jack w. Gollust, was initially not unduly disturbed because a snowstorm 
over the week-end suggested a possible reason for a delay. When, however, 
the accused was found not to have been either within the company area 
or at Division Headquarters at any time during the day., Lieutenant Gollust 
concluded •that he was absent rlthout leave and made an entry to that 
ef'!ect in the Headquarters Company morning report.• (Pros. Ex& l, 21 3). 
Not until 26 April 1944, some two and one half' weeks ai'ter he had been 
apprehended in Livingston, Montana., was the accused again present for 
duty (R. 7/1 57; Pros. Ex. 2). 

During this period of absence without leave he travelled exten
sively in Gwin's car and by train through the southwest, west, and 
northwest and "was drunk a good share of the time" (Pros. Exs. 105, 
106). To finance his long itinerary he executed and uttered a series 
of worthless checks against the First, National Bank and Trust Canpany 
of Muskogee., Oklahoma, and the Fitst National Bank of Columbus, Georgia. 
He had made a deposit in the first institution on 3 February 1944 but 
none thereafter (R. 45; Pros. Exs. 19, 21). On that date he personally 
called for and receiTed a :statement showing the exact status of his 
account (R. 44-45; Pros. Ex. 20). His net balance was then ~122.26. 
As of ll February it had dropped to t,l. ?6 (Pros. Ex. 19). By 24 
February 1944 even this sum was consumed by various charges, and the 
account was closed (R. 46-47;· Pros. Ex. 19). The accused had never 
had an account with the First National Bank of Columbus, Georgia 
(Pros. Ex. 80) •. 
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The checks which were drawn by him against the First National Bank 
and Trust Company or :Muskogee, Oklahoma, were as .follows: 

Cashins Parties Amount~ 

Mayo Hotel, Tulsa, Okla. 13 Feb. 1944 $25.00 (R.49-50; Pros.Ex.22). 
Mayo Hotel, Tulsa, Okla. 13 Feb. 1944 18.00 (R.50-51; Pros.Ex.23). 
Adams Hotel, Tulsa, Okla. l4 Feb. 1944 15.00 (R.52-53; Pros.Ex.24). 
Clarke's, Tulsa, Okla. 15 Feb. 1944 15.00 (R.53-.54; Pros.Ex.25). 
Nat'l Bank of Tulsa, 

Tulsa, Okla. 15 Feb. 1944 20.00 (R.55-56; Pros.Ex.26). 
Republic Nat'l Bank, 

Dallas, Tex. 17 Feb. 1944 20.00 (Pros.Ex. 'Zl, 28., 29). 
Republic Nat'l Bank, 

Dallas, Tex. 18 Feb. 1944 25.00 (Pros.Ex:. 'Zl., 30, 31). 
Mrs. Al.fred Andersen, 

Dallas, Texas 19 Feb. 1944 10.00 (Pros. Ex. 32., 33). 
Ring and Brewer, Dallas., Tex. 19 Feb. 1944 20.?0 (Pros. Ex. 34, 35, 36). 
H. E. Collins, Dallas, Tex. 21 Feb. 1944 10.00 (Pros. Ex. 3?, 38). 
Miss Ruth Mcclintock, 

Dallas, Texas 21 Feb. 1944 10.00 (Pros. Ex. 39., 40). 
Glenn Bartoo, Anthony, N.Mex. 22 Feb. 1944 5.00 (Pros. Ex. 41, 42., 43). 
Dana Bros., Tempe, Ariz. 23 Feb. 1944 10.00 (Pros. Ex. 44., 45). 
B. P. Hale, Los Angeles., Cal. 23 Feb. 1944 20.00 (Pros. Ex. 46., 47). 
Bank of America, 

Monterey Park., Cal. 23 Feb. 1944 20.00 (Pros. Ex. 48, 49). 
Burnrose Enterprises, Inc • ., 

Hollywood., California 23 Feb. 1944 20.00 (Pros. Ex. 50, 51, 52). 
Burnrose Enterprises, Inc • ., 

Hollywood., California 29 Feb. 1944 40.00 (Pros. Ex. 50, 51, 53). 
Burnrose Enterprises, Inc., 

Hollywood, California 29 Feb. 1944 40.00 (Pros. Ex. 50, 51., 54). 
Burnrose Enterprises, Inc., 

Hollywood, California 2 liar. 1944 25.00 (Pros. Ex. 50, 51., 55). 
Hollywood State Bank., 

Hollywood, California 25 Feb. 1944 20.00 (Pros. Ex. 56, 57). 
Southern Calif. Enterprises, 

Inc• ., Hollywood., Cal. 25 Feb. 1944 10.00 (Pros. Ex. 58, 59, 60). 
Bank of America, Hollywood, 

California 28 Feb. 1944 20.00 (Pros. Ex. 61., 62, 63). 
Banlt of .America, Hollywood, 

California 29 Feb. 1944 25.00 (Pros. Ex. 64, 65). 
Security-First Nat'l Bank, 

Los Angeles, Cal. l liar. 1944 25.00 (Pros. Ex. 66, 67). 
Security-First Nat 11 Bank, 

Los Angeles, Cal. 1 Mar. 1944 25.00 (Pros. Ex. 68, 69). 
Security-First Nat'l Balllc, 

Los Angeles, Cal. 2 Mar. 1944 25.00 (Pros. Ex. 68, 70). 
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~ 

Cashing Parties 

Bank of America., 
Camp Roberts., Cal. 

Bank of America., 
Camp Roberts., Cal. 

Joseph A. Lowy., 
Los Angeles., Cal. 

First Nat 11 Bank., Reno., Nev. 
H.J. 	Elbert., Three Forks., 

Montana 
H.J. 	Elbert., Three Forks., 

:Montana 
H. 	 J. Elbert., Three Forks., 

Montana 
H.J. 	Elbert, Three Forks, 

Montana 

~ 

8 Mar. 1944 

9 Mar. 1944 

3 Feb. 1944 
13 Mar. 1944 

4 Apr.' 1944 

4 Apr. 1944 

4 Apr. 1944 

4 Apr. 1944 

Amount 

$40.00 (Pros. Elc. 71., 72). 

50.00 (Pros. Ex:. 71., ?J). 

5.00 (Pros. Ex. 74., 75). 
25.00 (Pros. Ex. 78., 79). 

100.00 (Pros. Ex. 98., 99). 

100.00 (Pros. Ex:. 98., 100). 

25.00 (Pros. Ex. 98, 101). 

25.00 (Pros. Ex. 98, 102). 

The following instruments were drawn by the accused against the First 
National Bank ot Columbus.,.Georgia: 

Cashing Parties ~ 

First Security Bank ot Utah., 
Ogden., Utah 15 Mar. 1944 

Bill Nelson., Idaho Falls., Ida.15 Yar. 1944 

Pete Westergard & Viggo 
Westergard, 
Dillon., Montana 

Pete Westergard & Viggo 
Westergard., 
D:U1on, Montana 

John A. Gavan 
Butte., Montana 

Woodrow H. SylTester., 
Butte., Montana 

• 17 Mar. 1944 
• 20 Mar. 1944 
• 2l Mar. 1944 .. 2l Mar. 1944 

23 Mar. 1944 

23 Mar. 1944 

28 Mar. 1944 

28 Mar. 1944 

Amount 

$20. 00 (Pros. Ex. 81., 82). 
20.00 (Pros. Ex. 83., 84h 
JQ.00 (Pros. Ex• 83, 85). 
20. 00 (Pros. E:x:• 83., 86). 
20.00 (Pros. Ex • 83, 87). 
15.00 (Pros. Ex • 83, 88). 

50.00 (Pros. Ex. 89., 90, 91). 

50.00 (Pros. Ex. 89., 90., 92). 

25. 00 (Pros. Ex:. 93., 94., 95). 

100.00 (Pros. Ex. 96, 97). 

. Good and valuable consideration in the form ot cash or merchandise 
was paid for these checks at their full face value. All the checks were 
returned because of insufficient funds or because of the non-existence of 
the drawee account. No reimbursement has been made by the accused for the 
sums which he received. 	 . · 
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The accused le!t Tulsa, Oklahoma, on 15 or 16 February 1944 (Pros. 
Ex.s. Zl, 28, 2$1 1051 106). His trail thenceforward can be traced by 
noting the dates of the checks listed above and the addresses of his Tic
timS.. The route leads to Dal.las, 'l'exas; Anthony, New Mexico; Tempe, 
Arizona• Los ADgeles, Hollywood, Monterey Park, and Camp Roberts, Cali 

!ornia; Reno, Nevada; Ogden, Utah; Idaho Falls, Idaho; and Dil1on, Butte, 
and Three Forks, Montana. All of the journey frcm Tulsa to the first 
eight named places was ma.de in Lieutenant Glrin's coupe (Pros. Exs. 105, 
106). In Reno the accused decided to sell the car. He arrived in that 
town on 13 March 1944, accompanied by Seaman Second Class Laura Marguerite 
Albertus whom he had met in Hollywood. They had previously made other 
trips together to Camp Roberts, Paso Robles, and Monterey, California, and 
she was under the impression that the purpose of the present one was their 
marriage (Pros. Ex. 12). 

About 3:00 o'clock that afternoon they drove into the garage of Mr. 
Jack w. Duelks., an autanobile dealer, and asked him to buy the coupe (R. 
28). _After sane bargaining, a price of $650.00 was agreed upon (R. 2$; 
Pros. Exs. 105, 106). The accused of course did not have a certificate 
of title or any other evidence of ownership, but he represented that he 
had purchased the car from Lieutenant Gwin and had taken steps to record 
the trans.fer in Georgia (R. 2$; Pros. Ex. 12). Relying upon the truth 
of these remarks, Mr. Duelks offered to pay $100 immediately and the balance 
upon receipt of con!irmation frcm the Georgia Motor Vehicle Department. 
This arrangement having been declared by the accused to be •all right,• a 
check for $100.00 was delivered to him and was pranpUy cashed by him at 
the Toscano Hotel (R. 29-31; Pros. Ex. 5). In return he executed an 
instrument purporting to be an informal bill of sale (R. 31-32; Pros. 
Ex. 6). 

A night letter inquiring as to the ownership of the coupe was dis
patched to the Georgia Motor Vehicle Dapartinent (R. 32). The reply ca.~e 
by wire the .following day, 14 March 1944 (R. 29, .32; Pros. Ex. 12). Upon 
learning that title was in Lieutenant Gwin, Mr. Duelks went to see the 
accused at the dining room of the Toscano Hotel {R. 32). When con.tronted 
with the telegram from the Georgia Motor Vehicle Department, the accused 
characterized the information furnished as a •lot of •hooey••, insisted 
that the car was his, and even offered to pay for a telephone call to 
Lieutenant Gwin to prove the !act (R • .32-JJ). Mr. Duelks has summarized 
the conversation which then ensued as follows: 

•He said •There must be something wrong there, because 
the car belongs to me, and if you don't believe that, I will 
pay for a telephone call to Gwin at Camp Gruber' and I said, 
'I don•t believe that is necessary.• He .said •The papers 
for that automobile are in my- fooUocker, and as soon as I . 
get back I will send them to you.• He said, •rr there is a ques
tion to the title, and Gwin is on maneuvers, I will get in .a 

. jeep and go out and get it straightened out. • I said, 1If you 
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are going to be AWOL., I 'Will give you the money to get 
back to ca.mp• so I went over to the railroad station with 
him and he told me the £are was $.38. 00. I questioned him 
about that and he said 'Well, I am on i'u.rlough and I get 
a reduced rate•. I said., 17{elli there's your wife, you will 
have to send her back•. I said 1You are going to have to have 
more than that.,• so I said, 1I will give you an additional 
i75.00 so you can eat and won•t be embarrassed by not having 
any money•. Ha said 1I am going right back there, and I will 

'send the papers to you.• So I gave him an additional $75.00.• 

(R. 33). · 


The check for this sum was also cashed at the Toscano Hotel (R. .33; 
Fros. Eic. 11). The accused was also given a note tor the balance of 
$471.27 (fros. Ex. 7). •It was an odd amount because ha had agreed to 
pay f'or the telegram• (R. 35). He, on his part., signed two powers o! 
attorney and a formal bill or sale (R. 34; Pros. Bies. 8, 9., 10). All 
three of these instruments were also executed by Seaman Second Class 
Albertus as •Mrs. c. D. Gamba.• She affixed her signature at the re
quest of the accused and upon his assurance that •it was all right since 
we ware going to be married that afternoon• (R • .34; Pros. Ex. 12). This 
promise was apparently not kept. It could not lawfully have been per
formed because the accused was then, and had been since 14 April 1941, 
married to Elfreda Karoline Ziems Gamba of Mapleton, Iowa (Pros. Bies. 
13, 14). 

After waiting several days for the title papers., Mr. Duelks wrote a 
letter and then sent a telegram inquiring about them (R. 36). Having re
ceived no reply, he wired the accused's Cormnanding Officer. This tbie he 
obtained a pranpt answer, and shortly thereafter the car was seized by 
the police (R. 36). No part of' the deposit of tl75 was ever repaid to 
Mr. Du.elks. In his opinion the fair cash market value of the coupe was 
$650.00 (R. 36, .37). 

Fran Reno the accused travelled by train first to Ogden, Utah, and then 
to Idaho Falls, Idaho (Pros. E>c. 105, 106). He was in this latter town 
about a week and spent most of his time with Miss Owendlyon Barnson with 
whom he became acquainted in •Gill's Cafe•·(Pros. Exs. 15, 105, 106). 
On 22 March 1944 they went through a marriage ceramoey in Dillon, Montana, 
before Justice of the Peace .Louis Stahl (Pros. Exs. 16, 17, 105, 106). 
She knew that he had been married before but acted in good faith, belin
ing that he was divorced (Pros. Ex. 15). Elfreda Jambs was, however, 
still his lawful wife (Pros.·Exs. 13, 14, 105, 106). He and Qwendlyon 
lived together for only three days. They par~d on 26 March 191.4 upon 
his representation that he Wwas going to see Lhii/ brother in Bozeman 
/j.ontanaJ and then return to camp at Mu.skogee, Oklahana• (Pros. Exs. · 
15, 105, 106). 
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&lroute to Bozeman he stopped off at Three Forks, Montana, on 5 

April 1944 (Pros. Exs. 105, 106). After getting drunk and becoming 
inTolved in a poker game, he passed several checks as already noted in 
the list of defrauded parties above. At the Plaza Bar he met Mr. Russell 
McGinnis Dunbar, a railroad man. While plap.ng the punch board, the ac
cused remarked that •he was just back from overseas, and had saved $3000.00 
which he thought he might as well spend while he had t.l-ie chance• (Pros. 
Ex. 103). In the course of the evening he asked Mr. Dunbar to cash a 
check in the sum of i200 !or him. The name or the bank on the instrument 
had been lined through, and the words "Muskogee, Okla.• had been written 
above. Mr. Dunbar either did not notice or did not attach any significance 
to the omission of the name of any drawee institution, for he accepted the 
instrument at face value and paid $200.00 for it. Subsequently, upon 
lea.ming that a fried of his had had another one or the accused's checks 
returned for insufficient funds, Mr. Dunbar did not bother to deposit 
his (Pros. Ex. 103). 

The accused was apprehended at the bar or the Park Hotel in Living
ston, Montana, on 7 April 1944, by Mr. Edward W. Mayer, a Special Agent 
of the FBI, and two deputy sheriffs (R. 57). After being warned or his 
right to remain silent and to retain counsel, the accused freely made and 
signed a voluntary statement setting i'orth all of his peregrinations and 
admitting all of the offenses outlined above (R. ~-59; Pros.·Exs. 105, 
106). 

4. After being fully advised of his rights as a witness, the accused 
elected to remain silent. No evidence was adduced on his behalf. 

5. 'l'he Specification of Charge I alleges that the accused •did, with
out proper leaye absent himself from his organization at Camp Gruber, 
Oklahoma, from about l4 February 1944 to about 26 April 1944•. This or
tense was laid under Article or War 61. 

The •vocO" Ullder which the accused lett Camp Gruber expired on the 
morning ot l4 February 1944. For seventy-two days thereafter he was 
absent from his organization. He did not return of his·own free will 
but only after he had been apprehended by civilian authorities. Beycnd 
a reasonable doubt he is guilty of the Specification or Charge I. 

6. The Specification or Charge II alleges that the accused did, 
•on or about 12 February 1944, relau.ously embezzle, by fraudulently 
converting to his own use, one 1940 Ford Convertible Coupe autanobile ••• 
of the value ot about t650.oo, the prope£_t7 ot Second Lieutenant Thomas 
J. Gwin••• , entrusted to him, the said La.ccusei/, by the said Second 
Lieutenant Thomas J. Gwin.• This was set forth as a violation of Article 
o! War 93. Specification 1 ot Charge III alleges that the accused •did, 
on or about 17 February 1944, in violation of s..ction 408, Title 18, 
U.S. Code, unlawfully and lll'ong!ully transport in interstate camerce 

- 1S 



(172) I 

between camp Gruber., Oklahoma., and Reno., Nevada., a stolen vehicle to 
wit: 1940 Ford Convertible Coupe •••• .,_the pr~rty or Second °Lieuten
ant .Thomas J. Gwin •••• ., he., the said Lac'cuse,y well knowing the said 
Tehicle to have been stolen.• Specification 48 or Charge llI alleges that 
the accused did on or about lJ March 1944., awith intent to defraud., 
wrongfully and unl.alf!ullyt' make certain representations to Jack w. Duelks., 
•did then and there purport to sell• and did deliver the said coupe to 
him., and •by means thereof• did on that day •obtain the sum or $100.00••• 
and did on or about 14 March 1944 obtain the sum or $75.()0tl fran him., 
•as part payment of the purchase price of SU.£.h automobile., which such 
representations were false as he., the said Laccusei/ then well knew., in 
that the said automobile wa! the pr_operty of Second Lieutenant Thanas J. 
Gwin••••and., he., the said Laccuseg/ had no authority to transfer or sell 
the same~• These last two acts were stated to be in contravention of 
Article of War 96. 

The coupe came into the hands of the accused lalftully. In loaning 
it to him for the weekend of 12 to l.l February 1944 Lieutenant Gwin relied 
upon their friendship of long duration and 'IJi)on their past dealings. The 
relationship between them was clearly one of complete confidence. JJr 
fajling to return the car and by using it as a means of transportation 
for an extended tour through the Southwest and West., the accused camnitted 
a fraudulent conversion and breach or trust constituting embezzlement. 
His fraudulent intent is conclusively shown by his subsequent sale to. 

Mr. Duelks. 
J 

Sectton 408., Title 18., of the United States Code reads in part as 
follows: 

"Whoever shall transport or cause to be transported in 
interstate or foreign commerce a motor vehicle., knowing the 
same to have been stolen., shall be punished by a fine of not 
more than $5000., or by imprisonment of not more than five 
years., or both.• 

·In construing this provision., District Judge Miller said in United 
States v. Adcock., 49 F. Supp. 351 (D.c. w.n. Ky. 1943) that: 

•r am of the opinion that the word 'stolen• is used in 
the statute not in the technical sense of what constitutes 
larceny., but in its well known and accepted meaning 0£ taking 
the personal property of another for one•s own use without 
right or law., and that such a taldng can exist whenever the intent 
to do so comes into existence and is deliberatel,7 carried out 
regardless of how the party so ta.king the car may h&ve originaU7 
come into possession of it.• 
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Crabb v. Zerbst, 99 F. (2d) 562 (c.c.A., 5th, 1938) and United States 
v. Handler, 142 F. (2d) 351 (c.c.A., 2nd, 1944) are to the same effect. 
The accused, being hirriself the embezzler, knew of course that the coupe 
was •stolen. 11 Since he used it in interstate corrnnerce to travel from 
Oklahoma to Texas, New Mexico, Arizona., California., and Nevada., he · 
obviously violated Se~tion ~08 quoted above. 

Throughout the transaction with Mr. Duelks his conduct was calculated 
to mislead and cheat. He well knew that he was not the owner., that he had 
no right to sell, and that he had no title to transfer. His representations 
and acts to the contrary were obviously false and .fraudulent and with intent 
to deceive. His acceptance of the two checks aggregating $175.00 furnishes 
conclusive evidence .of his pernicious motives. Specification 48 of Charge 
III as well as Specification 1 of that Charge and the Specification of 
Charge II have been proved beyond a reasonable doubt. 

7. Specifications 2 to JO, 32, and 43 to 46 allege that the accused 
on various dates between 13 February and 4 April 1944 did., WWith intent 
to defraud., wrongfci.ly and unlawi'ully- make and uttern to certain parties 
some thirty-four different checks ranging in amount from t5.00 to $100.00, 
and •by means thereof did fraudulently obtain from the said• parties the 
face value of the said checks in cash or merchandise., or both., he •then 
well knowing that he did not have and not intending that he should have arry 
funds in the First National Bank and Trust Company of Muskogee, Oklahoma., 
for the payment of such• checks. Specifications 3.3 to 42 allege that the 
accused on various dates between 15 March and 28 March 1944 committed the 
same offense against se,..eral other parties with respect to ten more checks 
ranging in amount· from $15.00 to $100.00., he •then well knowing that he 
did not have and not intenc.ing that he should have any account in the 
First National Bank of Columbus, Georgia., for the payment of such• checks. 
These acts were all laid under Article of War 96. 

The accused obtained a statement from the First National Bank and 
Trust Company o! Muskogee., Oklahoma., on .3 February. From that moment 
he was on express notice of the exact condition of his account. Within 
the next eight days he virote a number of checks reducing his net balance 
to $1.76. With his account at this low ebb he began to make and utter 
a stream of bad checks. 'l'he very first was in the sum of $25.00 and on' 
its face was greatly in excess o£ the $1. 76 standing to his credit. Since 
he had accurate kn01'tledge of his balance I the only construction which 
can reasonably be placed upon his drawing checks against the First Nation
al Bank and Trust Comp81V' of Muskogee., Oklahoma, is that he intended to 
de.fraud. The same is even more true of the instruments draml against 
the First National Bank of ColllJllbus., Georgia. Having never had any account 
with that institution, he could not have honestly expected them to be 
honored. His motive was patently to cheat and to defraud the men and 
women who trustingly gave him cash and merchandise for his 1r0rthless 
paper. Specifications 2 to .30, and 32 to 46 have been sustained beyond 
a reasonable doubt. 
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8. Specification 47 or Charge nr alleges that the accused did, 

•on or about 5 April 1944, with intent to defraud, wrongfully make and 
utter to Russell M. Dunbar ••• a certain instrument ••• and by means there
or did fraudulently obtain from the said Russlll M. Dwlbar, the sum of 
&200.00 ••• , he, the said Laccuseg] then well knowing that he did not 
have and net intending that he should have any funds for the payment of 
such instrument. a This was set forth as a violation of Article of War 96. 

The purpose and the result or the transaction between the accused 
and Dunbar were identical with those associated with the forty-four 
worthless checks forming the gravamen of Specifications 2 to .30 and 
.32 to 46. The sole distinctions are that in this case the name or the 
drawee bank was inadvertently CGitted from the face of the instrument 
and that Dunbar, upon lea.ming that no funds were available, made no 
presentation for payment. Neith€lr circumstance diminishes the gravity 
of the offense. The accused, knowing that the instrument was worth
less, deceitfully and fraudulently obtained $200 in cash for it upon 
the false pretense that it was a bona fide check redeemable at face 
value. That Dunbar did not present the instrument for payment is 

. immaterial, for a defrauded party will not be required to perform a 
futile act to protect his rights. · Specification 47 is supported 
beyond a reasonable doubt by the record. 

9. Specification 49 of Charge Ill alleges that the accused did, 

•on or about 22 March 1944,.,.enter into a b¥amous marriage with one 

Offendlyon Barnson ••• , he the said {.ii;cuse2f being then and there 

married to Elfreda Karoline Ziems Gambs, ••• who was then and there 

living and which marriage was then and there in full force. and effect, 

undissolved by decree of divorce or otherwise.• This offense was also 

charged in contravention of Article of War 96. 


The prior marriage of the accused to Elfreda Karoline Ziems Gamba 
on l4 April 1941, the uninterrupted continuance of their marital \llrl.on 
to and after 22 March 1944, and the marriage ceremony on the last date 
by which the accused attempted to take llllto himself a second wife, 
while still legally botmd to his ·first, have all been proved by canpetent 
evidence. Bigamy has been conclusively established. 

10. The accused is married and about 29 years old. The records 

of the War Department show that he was graduated from high school; 

that between April of 1937 and September of 1940 he was successively 

employed as a •packer• in the forest service, a trail foreman, a shop 

foreman., a grout machine operator, a sales and service man for a 

cattle ranch, and a sales and service man for a hardware, auto supplies, 

and radio store; that he had enlisted service tram 19 September 1940 

to 4 July 194.3; that he was ccmmissioned a second lieute~ant en 5 July 

1943; and that sinc.3 the last date he has been on active duty as an 

officer. 
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ll. The court was leg~ constituted. No errors injuriously
af!ecting the substantial rights ot the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is leg~ sut:tieient to support the findings and the sentence asap
proved by the reviewing authority- and to warrant contimation thereof. 
Dismissal is authorized upon conviction of a violation ot Articles of 
War 611 931 or 96. 
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SPJGN 
CM 264556 

1st Ind. 

War Department, J.A.G.o., 28 OCT 1944_ To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Charles D. Gaipbs (0-1321765), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and to warrant con
fimation thereof. I r·ecommend that the sentence as approved by the 
revieYling authority be confirmed but that the forfeitures imposed 
be remitted, that the sentence as thus modifi. ed be ordered executed 
~nd that the Federal Reformatory,_El Reno, Oklahoma, be designated 
as the place of confinement. · 

; 

J. Inclosed are a d.raft;cff a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Bxecutive action designed to carry into effect the forc~oing recom
mendation, should such action meet with approval. • 

Uyron C. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr~ .for 

sig. Sec. of 1lar. 

Incl 3 - Form of Ex~cutive 


acti. on. 


(Sentence as approved by' reviewing authority cenfi.rmed bit 
forfeitures remitted. G.C.ll•.O. 633, 24 Nov 1944) 



WAR DEPART".i::iENT 
Army Service.Forces 


In the Office of The Judge Advocate ueners.l 

Wa.shington, n.c. 
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SPJGK 
CM 264,561 s OCT 1944 

UNITED STATES 	 ) 1ST HEADi~UA.Rrl!:RS AND HFADQUARTER.S DETACHMENT 
) SPECIAL TROOPS, ARMY GROUND FORCES 

v. 	 ) 
) Trial by G.C.M., convened at 


Private PETER CICCHETTI ) Fort Ord, California, 1.5 

(12093494), Headquarters ) September 1944. Dishonor

Company, 18th Armored ) able discharge and confine

.Group. ) ment for ten (10) years. 


) Disciplinary Barracks. 

HOLDING by the BOARD OF REVIE'N 
LYON, HEPBURN and MOYSE, Judge Advocates • 

. 
1. The record of trial in the case of the soldier named above has been 

examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 	61st Article of War. 

Specification: In that Private Peter Cicchetti, Headquarters Com
pany, 18th Armored Group, did, without proper leave, absent 
himself from his station at Fort ord, California from about 31 
January 1944, to about 23 February 1944. 

CHARGE II: Violation of the 58th Article of War. 

Specification: In that Private peter Cicchetti, Headquarters Com
. pany, 18th Annored Group, did, while enroute from Los Angeles,· 

California, to Fort Ord, California, on or about 29 I<'ebruary 
1944, desert the service of the United States and did remain· 
absent in desertion until he was apprehended at Los Angeles, 
Californi&, on or about 1 August 1944. ' 

He pleaded not guilty to and was found guilty of all Charges and Specifica
tions. Evidence of or.e:i:revious conviction for absence without leave in viola
tion of Article of War 61 was introduced. He was sentenced to dishonorable · 
discharge, total forfeitures and confinement at hard labor for twelve years. 
The reviewing authority approved the sentence but reduced the period of con
{inenient to ten years ani designated the United States Disciplinary Barracks, 
.Fort Leavenworth, Kansas, as the place of confinement and forwarc.ed the 
record of trial for action under Article of War .5o½. 
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., 
3. The record of trial is legally sufficient to support the finding 


of guilty of absence without leave from 31 January 1944 to 23 rebruary 

1944, as charged in the Specification of Charge I. Original unauthorized 

absence, as shown by proper entry in the 'borning Report of accused I s or

ganization, the 726th Amphibious Tractor Battalion, Fort Ord, California 

(Ex. 1), was fulJ.y corroborated by accused's confession, which, it was 

stipulated, he made on 2 August 1944 (R. 6; Ex. 4). The Board of Review, 

however, is of the opinion that this confession, standing alone, is legally 

insufficient to support the finding of guilty of desertion, on or about 29 

February 1944, as charged in the Specification of Charge II. Without this 

confession, the record of trial is devoid of ·any proof whatsoever to es

tablish or suggest 8ccused I s desertion vfuj_le en route from Los Angeles to 


. Fort Ord on or about 29 February 1944 or ar.y absence without leave at any 
time after 23 February 1944. An extract copy of the Korning Report of the 

·Ninth Service Command 1.;nitary Police Station at Los Angeles, California., 
shows that accused was placed in confinement. on that day, and was released 
with guard on 28 February 1944. Zx:ce;;it for the confession the record is 

. completely silent concerning· the activities of the accused from the latter 
date until 1 August 1944, when the Mol'ni.'1g Report of Ninth Service Comm.and 
llilitary Police Station Detachment, Los Angeles, CaJ..iforni~, shows that 
accused w~s placed in confinement on that date. Another entry on the :Morn
ing Report. of that organization shows that accused was released with guard 
on 10 August 1944. Other than the confession these entries on the Mornine 
Report constitute the sole offerings by the prosecution, which introduced no 
witnesses. It is apparent, therefore, that there is no evidence wh~,tsoever; 
corroborative of the ccnfession, which even touches the corpus delicti, 
namely, an absence without leave on or about 29 February 1944. This con
fession, without any such evidence, does not constitute sufficient legal 
P:oof to establish dese~ion, as charged (C:u 143744, Ct: 145555, sec. 416 (7a), 
Dig. Op. JAG 1912-40;. Ck 202213, sec. 395 (11), (idem); C1,1 E.'l'O 1042, Collette). 

4. For the reasons stated, the Board of Review holds the record of trial 
legally insufficient to support the findings of guilty of Charge II and its 
Specification; and legally sufficient to support the findings of guilty of 
Charge I and its Specification and the sentence. 

,Judge Advocate. 

- 2 



(179) 

1st Ind. 

4- OCT 19'4
1lfar Department, J.A.G.O., · - To the CoIIJllanding General, 
1st Headquarters and Headquarters Detachment, Special Troops, Army Ground 
Forces, Fort Ord, California. 

1. In the case of Private Peter Cicchetti (12093494), Headquarters 
Company, 18th Armored Group, attention is invited to the foregoing hold
ing of the Board of Review that the record of trial is legally insufficient 
to support the findings of guilty of Charge II and its Specification, 
legally sufficient to support the findings of guilty of Charge I and its 
Spc::ification and the sentenc.e, which holding is hereby approved. Upon 

· disapproval of the findings of guilty of Charge II and its Specification 
you will have the autnority to order the e~ecution of t_he sentence. 

2. Although the sentence is leg~l in view of the disapproval of the 

Specification and Charge involving desertion, it is suggested that some 

appropriate reduction be made in the period of confinereent • 


. 
3. 11hen copies of the published order in this case are forwarded to 

this offi.ce they should be accompanied by the foregoing holding and this 
indorsene nt. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place the 
file number of the record in brackets at the end of the published order, as 
follows: 

Q. • ~0----,. g(CM 264561). 

Myron C. Cramer, 
Major General, 

fhe Judge Advocate General. 

l Incl. 
Rec. of trial. 
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WAR DEPARTMENT 
umy Service Forces (181) 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 264593 

15 DEC 1944 
UNITED STATES ) 14TH ARMORED DIVISION 

v. ~ Trial by G.C.M., convened at 
) Camp Campbell, Kentucky, 11 


Second Lieutenant BILLIB ) September 1944. Dismissal. 

E. LONG (0-1177890), -Field ) 

Artillery. ) 


OPINION of the BOARD OF REVlEW 

TAPFY, MELNIKER and GAMBRELL, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE Is Violation of the 61st Article of War. 

Specification 1: In that Second Lieutenant BILLlE E. LOlm, 
Attached Unassigned 14th Detachment Special Troops Second 
Army, did, without proper leave absent himself' from his 
duties and organization at Camp Campbell, Kentucky, from 
about 3 July 1944 to about 5 July 1944. 

Specification 2: In that Second Lieutenant BILLIE E. LONG, 
***,did, without proper leave absent himself from his 
duties and organization at Camp Campbell, Kentucky, from 

. about 29 July 1944 to about 1 August 1944. 

Specification 3: In that Second Lieutenant BILLIE E. LONG, 
***,did, without proper leave absent himself from his 
duties and organization at Camp Campbell, Kentu~ky, from 
about 8 August 1944 to about 16 August 1944. 
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CHARGE !Is Violation of the 95th Article of War. 

Specification: In that Second Lieutenant BILLIE E. LONG, 

***,being indebted to the Planters Bank and Trust 

Company or Hopkinsville, Kentucky, in the sum or $75.00 

which amount became due and payable on or about 16 July 

1944, evidenced by a certain promissory note dated 

June 26, 1944, of which he was principal and Second 

Lieutenant ROBERT B. RANDALL was co-maker, did at Camp 

Campbell, Kentucky, from about 16 July 1944 to about 

19 August 1944, dishonorably fail and neglect to pay 

said debt. 


CHARGE IIis Violation or the 96th Article or War. 

Specirication 1: In that Second Lieutenant BILLlE E. LONG, 
***having received a lawful order from Colonel GEORGE 
M. PEEK, his Commanding Officer, the said Colonel PEEK, 
being in the execution or his office, to settle. his 
accounts befei"e he left Camp Campbell, Kentucky, for his 
new station, did at Camp Campbell, Kentucky, on or about 
8 August 1944, fail to obey the same 

Specification 2s (Finding of guilty disapproved by the review
ing authority). 

Specification 3: (Finding of not guilty). 

He pleaded guilty to Charge I and its three Specifications and not guilty 
to all other Charges and Specifications. He was found not guilty of Speci
fication 3 of Charge III and guilty of all other Charges and Specifications. 
No evidence or previous convictions was introduced. He was sentenced to 
dismissal, total forfeitures and confinement for two years. The reviewing 
authority approved only so much of the findings of guilty of the Specifi 
cation of Charge II and Charge II as involves a finding of guilty of the 
Specification in violation of Article of Viar 96, disapproved the finding of 
guilty of Specification 2 of Che.rge III, approved only so much of the 
sentence as provides !or dismissal from the service, and forwarded the 
record ot trial for action under·the 48th Article of War. 

3. To prove commission ot the offenses alleged in Specifications . 
1, 2 and 3 of Charge I, the prosecution introduced evidence showing that 
accused absented himself without leave on three occasions, viz: (a) from 
0730 hours on 3 July" 1944 to 1000 hours on 5 July 1944 (R. 7, 8, JJ; Pros. 
Ex. D); (b) from 0730 hours on 'i!9 July 1944 to 1200 hours on 1 August 1944 
(R. 7, 8, JJ; Pros. Ex. E), and (c) from 1300 h;;urs on 8 August 1944 to 
0130 hours on 16 August 1944 (R. 13; Pros. Ex. F). 
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To prove commission of the offense alleged in the Specification 
of Charge II, the prosecution introduced evidence showing that on 
26 June 1944 accused negotiated a loan of $75 for a term of twenty days, 
i);om Planters Bank & Trust Company of Hopkinsville, Kentucky, as evidenced 
by accused's promissory note cosigned by Second Lieutenant Robert B. Randall. 
Accused received a total of $73.50 from the bank, the minimum interest 
charge of $1.50 having been deducted in advance from the funds loaned (R. 9; 
Pros. Ex. A). This note was due and payable on Sunday, 16 July 1944. On 
Saturday, 15 July 1944, accused telephoned the bank and stated he would pay 
it the following Monday but he failed so to do. Later that week he made 
another appointment to call at the bank and discharge this obligation but 
again he did not do so. Thereafter accused telephoned the bank several 
times, each time giving some ex~use for his· failure to keep a previous 
appointment to pay this note and promising to call at the bank at some 
future time so to do. Finally, sometime shortly prior to 2 August 1944, 
the bank informed Colonel George M. Peek, accused's superior officer, of 
the situation {R. 10, 11). This note had still not be)n discharged by ac
cused at the time of trial (R. 10; Pros. E?c• B). 

To prove commission of the offense alleged in Specification l of 
Charge III, the prosecution introduced evidence showing that on 2 August 
1944, Colonel Peek SUillllloned accused to his office and informed him that 
be knew of accused's two recent absences without leave and also stated that 
Planters Bank & Trust Company had complained of accused's overdue note and 
of his unkept promises to appear at the bank and attend to it. Colonel Peek 
knew that accused bad received, or was soon to receive, orders transferring 
him to an overseas replacement depot and, believing.it possible that ao
cused had other outstanding obligatfons in addition to the note, he then 
told accused "that he would settle his financial obligations before he 
left the camp" (R. 11, 12). Under date of 2 August 1944, the same day 
Colonel Peek had this conversation with accused, orders were issued assign
ing aocused to Arm:! Ground Forces Replacement Depot No. l, Fort George G. 
Meade, Maryland, and directing him to proceed to his new station so as to 
arrive during the daylight hours of lO August 1944 {R. 12;. Pros.· Ex. C). 

About 3 p.m. on 9 August 1944, Colonel Peek was informed that 
accused had not received clearance on his transfer to the replacement 
depot because he could not be located (R. 12). In fact accused was absent 
without leave from 8 August 1944 to 16 August 1944 (R. 13; Pros. Ex. F). 
Colonel Peek then contacted the mess officer and discovered that accused's 
mess bill. for July in the amount of $34.56, which was due and payable on 
or before 5 August 1944, had not been paid (R. 12, 14; Pros. Ex. G). The 
mess officer, First Lieutenant Harvey E. Johnson, testified, when asked 
it aocused had given any reason why bis mess bill had not been paid, 
,that accused bad not received any pay since l July 1 944. He further 
testified that Colonel Peek told him that accused's paJ" ~as being withheld . 
and that he (Lt. Johnson) would be notified when it was released so that 
be could obtain payment of the mess bill directly from the Finance Officer . 
(R. 15). 
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4. After accused's rights had been explained to him, he elected 

to remai~ silent and the defense introduced no evidence. 


5. The evidence fully sustains the court's findings of guilty of 
Charge I and Specifications 1, 2 and J thereof. 

Although, under· Charge II and its Specification, the court 
found accused guilty of dishonorably failing and neelecting to pay his 
indebtedness of ~75 to Planters Bank & Trust Company, in violation of 
Article of Har 95 as charged, the reviewing authority ap~roved only so 
much of the finding of guilty as involves a violation of .Article of \:ar 
96. To establish the offense of failing and neelecting to pay debts in 
violation of Article of ;;ar 95,' the evidence must disclose dishonorable 
conduct involving false representation, fraud, deceit or an evasion of 
payment in connection with the debts (CM 235676, Davis, 22 B.R.. 201). 
The lesser included offense under Article of ·,far 96 involves a neglect 
er failure to pay a debt to the discredit of the military service 
(Chi 240754, Raguet, 26 B.R. 115). It is well settled, however, that 
neglect on the part of an officer to pay his debts pror.iptly is not ner 
~ sufficient grounds for charges against him(~ case, sunra, and 
cases there cited). Furthermore, if the evidence reveals that during 
the time an officer failed to discharge his obligations he was never 
possessed of sufficient funds to pay them, charges cannot properly be 
maintained aeainst !1im (CM 237138, KQb.l.hf~, 23 B.R. 271) ; nor has an 
offense cognizable by, the Articles of Jar been conm1itted if the officer 
used every reasonable means at his disposal to secure funds with which 
to pay his debts (Raguet case, supra). 

Accused's indebtedness of :~75 on the 20 day note was payable 
on 16 July 1944. On several occasions after the date of maturity and 
until 2 August 1944, he contacted the bank and made successive appoint
ments to pay this note but failed to keep any one of them. The amount 
and duration of the loan, i.e. $75 payable 20 days after 26 June 1944, 
indicate that it was one which could have been satisfied from the pay ac
cused received the last of June 1944 and one which he probably so intended 
to pay. Apparently, houever, he took no precautions.to earmark any part 
of his June pay for that purpose. Thus, until he received his July pay 
he would not again be in a position to discharge this debt from his Army 
income. Instead of presenting this financial picture to the bank, ac
cused was content to make a series of appoin~ments to pay this debt, none 
of which he kept, when it niust have been obvious to him that as each day 
of the month passed his ability grew less to make even a payment on account 
from his salary. From this it is apparent that, although accused was 
possessed of funds to pay this debt, he fa·iled to use reasonable means to 
insure application of such funds in payment of it and he was not averse 
to making successive promizes promptly to pay lt, after it became overdue, 

even though he must have knCY.'Jn he could not respect any of them until after 
receipt of his July pay. It is clear that accused, '.>ell aware of his 
indebtedness, hoped to prevent his creditor from taking any dry:stic _steps 
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to collect it until he could obtain funds to pay it. He intended by 
his specious promises to postpone payment of it rather than completely 
evade it. Such conduct, houever, tended directly to discredit the 
military service. The evidence sustains the findings of guilty as 
approved by the reviewine authority. 

The evidence adduced under Specific~tion 1 of Charge III demon
strates that on 2 Au5'].st 1944, accused's superior officer ordered ilim to 
settle ~11 his financial obligations 11-:.;efore he left the camp", apparently 
meaning before accused nas transferred from Camp Campbell to an overseas 
replacement depot. When this order was given, accused o.ved $75 to the 
bank and ~.34. 56 to the Officers I l\~ess. His transfer was effective on 
10 August 1944 and he had not complied with the order by that tL~e. How
ever, he had not been paid since 1 July 1944 and there is no evidence that 
he possessed any other funds available to discharge these debts. Indeed, 
his negotiatio~ of a bank loan of ~75 for 20 days is consistent with and 
indicative of a weak cash position. Apparently because of these facts the 
reviewing authority disapproved the court's finding that accused was guilty 
of dishonorably failing and neglecting to pay the mess bill which came ·'.lue 
on 5 August 1944 (Seep. 3, Staff Judge Advocate's Review of Record). The 
evidence is sufficient to raise a very substantial doubt in our minds that 
accused had the financial ability to obey the order and, because of that 
doubt, the finding of guilty of Specification 1 of Charge III cannot be 
sustained. It thus becomes unnecessary for us to consider whether the 
order, relating as it did to a personal indebtedness rather tha~ performance 
of a military duty, was a legal order (l.-i.C~;, 1928, par. 134]2 nnd see Ci.! 
196923, Frakes, 3 B.R. 47), or whether, since accused never officially 
left the camp, he disobeyed an order to pay his obligations before leaving 
it. 

6. Accused is 28 years of aee. He enlisted in the Regular Army 
in May 1935, after completing high school, and remained on active duty 
until his transfer to the Regular Army Reserve in Au;;ust 1939. In 
October 19.39 he returned to active duty a~ an enlisted man. He served 
a total of over seven years in the Field Artillery before receiving his 
commission as a second lieutenant on 18 February 1943, after attending 
Officer Candidate School, Field Artillery 3chool, Fort Sill, Oklahoma. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. :;o er:..·ors injuriously affectin0 the substantial 
rights of accused were committed during the trial. In the opinion of the 
Board of r..eview the record of trial is legally insufficient to support 
the findings of guilty of Charge III and Specification 1 thereof, and 
legally sufficient to support all other findings of guilty and the senten.ce 
as approved by the reviewing authority and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
Article of :'lar 61 or .Article of Viar 96. 

, ,.-7 ;/.~/ 
~· , Judge Advocate. 

-,, Judge Advocate. 

- 5~ U &~ fa, j,~? :runae Advoc"te• 
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SPJGH 
CM 264593 

1st Ind. 

war Department, J.A.G.O., DEC 2 2 1944 To the Secretary of War. 

1. Herewith are transmitted for the action of the President the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Billie E. Long (0-1177890), Field Artillery. · 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty of 
Charge Ill and Specification l thereof (failure to obey lawful order of 
his commanding officer to settle his accounts before he left camp for 
a new station), but leg~ sufficient to support all other findings ot 
guilty and the sentence as approved by the reviewing authority and to 
warrant confirmation of the sentence. I recamnend that the sentence 
as approved by the reviewing authority be con.finned and carried into 
execution. 

3. Inclosed are a draft of a letter for your signature., _trans
mitting the record to the President for his action., and a .form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. Ltr. for 

sig. s.w. 

Incl 3 - Form ot action. 


(Findings of guilty of Charge III and Specification l thereof 
disapproved. Sentence as approved b,y reviewing authority confirmed. 
o.c.M.o. 52, Z7 Jan 1945) 



'WAR DEPARTMENT 
, Aney Service Forces 

In the Office of The Judge Advocate General (187)
Washington, D. c. 

SPJGQ ) 

CM 264595 ) :1 2 . OCT 19,,4.


) 

UNITED STATES ) FIRST AIR FORCE 


) 

v. ) Trial by G. C. M., convened 

) at Langley Field, Virginia,

Second Lieutenant DONALD ) 5 September 1944. Dismissal. 

O. EVANS (0-821243), Army ) 

of the United States ) 


) . 
) 

OPINION of the BOARD OF REVIEW 

ANDREWS, FREDERICK and BIERER, Judge Advocates 


1. The record of trial in the case of the 6fficer named above has 
been examined by the Board of :Review and the Board subni ts this, its 
opinion, to The Judge Advocata General. . . 

2. The accused was tried upon the follO"lf'ing Charge and Speciti 

cation: 


CH1RGE: Violation of the 95th Article of War 

Specification: In that Second Lieutenant Donald o. 
Evans, Air Corps, Section "E", 111th Army Air 
Forces Base Unit, was at Richmond, Virginia, 
on or about 7 August 1944, in a public place, 
to wit, in front of the Greyhound Bus Station,' 
drunk and disorderly while in uniform. 

He pleaded not guilty to and was found guilty of the Specification and 
the Charge. No ev:i.dence of previous convictions was introduced at the 
trial. 'He 118s sentenced to be dismissed the service. The reviewing 
authority approved the sentence but recommended that the execution of 
the sentence be suspended, and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence for the prosecution, briefly summarized, is as 
follows: 

On the evening of 7 August 1944 at about 8 p.m. two military 
policemen 'Who were on duty in the City of Richmond, Virginia, saw the 
accused, accompanied by a girl, walking along Broad Street, pe.st the en
trance to the Greyhound Bus Station (R. 6, 7, 15, 16). Broad Street is 
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the.,main thoroughfare of the city (R. 9). As he went along, the accused 
was talking in a loud voice and stag~ering (R. 7, 16). He was wearing a 
complete unifo:nn of an Anny officer {R. 16, 29). · 

. 
At about 9 o'clock p.m. the accused again appeared upon the street 

in the vicinity of the bus station. He was still accompanied by the girl 
and his condition "seemed worse" (R. 7-9). Accordingly, the military 
policemen stopped him and asked to see his "AGO card". The accused will
ingly showed his identification card but the girl protested that the 
police had no right to do such a thing, whereupon the accused stated 
that he would "take no orders from any god-damned Pfc" (R. 7, s, 12., 
16, 17). 

One of the police testified: "that sort of got us" (R. 8, 13)., and 

both then took the accused aside into the entrance passage of a store 

adjacent to the bus terminal. Here they tried to reason with the ac

cused who refused., however, to listen to them and became abusive, call 

ing them "sons-of-bitches", "god-damned MP's", and "chicken-shit MP 1s 11 • 


The girl made efforts to stop him by putting her hand over his mouth 

and at one time when the accused threatened to hit one of the policemen 

she interposed and caught the accused's ann (R. 8, 17., 37, 41, 44). D:, 

this time the altercation had attracted such a large crowd of men and 

women that a civilian policeman attempted to make the people move on 

(R. 9, 17., 22., ,36., 45)., whereupon the military police determined to 

call the officer of the day at headquarters. He was not in, but the 

sergeant of the guard promised to respond (R. 8, '17, 22). · 


Meanwhile another.. Arnry officer approached the military police and 
asked them to release the accused to h:i:m but was told that., having 

· called the sergeant of the guard and reported the incident., they ware 
unable to do so (R. 8, 13, 18). 

When the sergeant of the guard arrived at the scene, the accused 

asserted that he was not the proper person to take him into custody' and 

insisted that, if the sergeant wanted to get h:i:m to his car., he would 

have to drag him. Thereupon the sergeant and another military police

man todcthe accused by the arms and walked toward the car with him 

and, after going hal.f-1'18y., the accused "-walked willingly"~ On the 

street and before reaching the car, the accused., addressing other 

soldiers who were passing., called the police "chicken-shit MP's" and 

"sons-of-bitches" (R. 9, 17., 23., 26, ,31., 44). 


When they arrived at the car the accused insisted that they would 
have to use force to get him into it (R. 9). The sergeant then gave him 
a shove, telling him he was taking him to headquarters, whereupon the 
accused got into the car. Just before starting off., the accused told 
the sergeant he would take his glasses off and lmock "the hell" out of 
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him. When he made a pass at the sergeant, the driver of the car came 
to the sergeant's assistance and the accused's knee hit the driver in 
the stomach, probably by accident (R. 24, 31). Eventual~, however, they 
left and the accused -was taken to military police headquarters where he 
was confined (R. 24, 32, 46). 

Private Robert J. Bauman, one of the military policeme~ and Private 
First Cl.ass Joseph J. Malinowski, Jr., the driver of the police car, 
testified that the accused was drunk and that they could smell alcohol 
on his breath (R. 9, 35):, but Malinowski said he was "not too drunk" 
(R. 35). 

Private James w. Fitzpatrick, the other military policeman, stated 
that the accused "had some alcoholic beverages. You could smell it" 
and he saw him stagger and heard him talk "in a loud tone of voice" 
(R. 18). 

L. J. Saady, civilian police officer, said that the accused was 
"very disorder~" (R. J?)t was weaving from side to side, and, in his 
opinion, was drunk (R. 38H but Robert Coleman, a civilian bystander, 
thought that, although the accused was under the influence of liquor, 
he was not drunk (R. 45). 

First Lieutenant Reginald F. Hawkins, an officer of the Military 
Police Detachment in Richmond, Virginia, saw the accused at ll o'clock 
p.m. after he had. been brought to police he~dquarters, and he was of the 
opinion that the accused ws "intoxicated" rn. 46). . 

4. Testimoey for the defense, brief~ swmnarized, is as foll01FS: 

By deposition, Ruby Francis, personnel manager for the Union 
News Compaey, located in the Greyhound Bus Station in Richmond, Virginia., 
testified that she sa,r the accused drinking in the bus station in com
pany with another lieutenant and two girls. She later saw them leave, and 
watched through the door of the station as the military police accosted 
them. While they had been "pretty loud" in the bus station, she had not 
heard aey profane language used by any of them· then or later on the street. 
After the 9fficers and the girls had gone out into the street, she con
tinued to hear them talking loudly-"not so terrib~ loud" but sufficient 
l!IO "you. could tell they had been drinking". She remained standing at the 
door of the bus station until the police car came and did not hear the 
accused nor aey of his companions say anything to the military police 
during this period of between twenty minutes and a half hour. Sha saw 
the patrol car stop in front of the bus station 'Where she could see 
all that happened, and both the accul:Jed and his officer companion got 
into the car without any resistance lR. 46; Ex. A). · 

Second Lieutenant John D. Roberts, an officer of the accused's or
ganization and well acquainted with him as the ce>-:-pilot of the accused's 
crew, was with him, accompanied by two girls, in the Greyhound Bus 
Station in Richmond, Virginia., on the evening of 7 August 1944. Arter 
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eating sandwiches they left the station, and went to a neighboring lunch 

room, after which Lieutenant Roberts left and did not see the accused 

until later when his attention was attracted by a group of people stand

ing on the sidewalk in front of a store entrance next to the station. 

As he approached he saw the accused with two military policemen siandir..g 

in the entrance pa.ssagel'ISy'to the store. He asked the police,wheth~r, 

he could take charge of the accused and take him back to th~/Base, but 

was told that it was too late. He remained there until two other mili 

tary policemen arrived in a car, and saw the accused walk off with 

them to the automobile. He admitted that he and the accused had been 

drinking together earlier in the evening and that the accused was in

toxicated, but he did not hear the accused use any profane.language, 

nor did he see him offer any resistanc~ to the police. He testified 

further that he had never known the accused to conduct himself in any 

maimer other than as a gentleman, that his general reputation was "high", 

and that the accused was regarded by the members of his c?'f:lw as "one 

of the finest" pilots (R. 47-51). 


Second Lieutenant Harold D. Osmun, tactical officer of the 111th 

Army Air Forces Base Unit, whose duty it is to take care of the records 

of the officers and enlisted men of the unit, testified that the records 

in his possession show no disciplinary action against the accused and 

no delinquency noted since the accused had joined the unit in the early 


· pa.rt of July 1944 (R. 51-5,3). 

Second Lieutenant Harry J. Klyapp, bombardier of the accused's crew, 
stated that he had never seen the accused dnmk and that the accused is 
held in highest esteem by all men of the witness' acquaintance (R. 54, 55). 

Second Lieutenant Russell B. Newton, who knew the accused at Maxwell 
Field, Alabama, as a fellow Aviation Cadet and pilot, testified that 
the accused's reputation was very good (R. 55, 56). 

Corporal James w. Shipp, a member or the accused's crew since 

17 April 1944, stated that among the members of the crew the accused's 

reputation was "among the tops" (R. 57). 


By deposition it was shown that Captain Sellew R. Dewitt, Flight 

Commander at Gunter Field, Alabama, came to know the accused intimately 

at Maxwell Field, Alabama, where they had the same instructor, attended 

the same classes and new in the same airplane. Based upon his associa

tion with the accused he is.of the opinion that the accused is "defi 

nitely officer material not only in appearance and military bearing, 

but in his ~udgment, flying ability and leadership". The members of 

the accused screw held him in highest regard as to capability and 

leadership. Witness had never seen him drunk or acting other than as 

a gentleman (R. 57; Ex. C). 


Second Lieutenant Leo A. Feneis, an officer of the accused's or

ganization, likewise testified by deposition. He had been acquainted 

with the accused since 19 January 1944 and they had flo,vn together for 

two months. In his opinion the accused's character and general reputa

tion are good and his reµitation as a pilot is very good. Witness had 
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g~ne out socially with the accused and others, and had never seen the 
accused drunk nor conducting himself otherwise than as a gentleman 
(R. 57; Ex. IID"). · . 

Defense counsel, who'is Acting Adjutant of the accused's organi
zation and, in the absence of the comnanding officer, custodian of the 
records of the officers of the command, testified that the commanding 
officer was unable to be present and that,.in his absence, ·he had with 
him the accused's VIDA.GO Form 66-2; that said fonn, under the heading 
"Performance Rating" showed an entry "Excellent" for the period from 
16 April to 6 July 1944; and that it also showed under the heading 
"Military record" that the accused was entitled to wear the "Good conduct" 
medal and the "American Defense" ribbon (R. 58). 

The accused, having been advised of his rights, elected to make an. 
unsworn statement as follows: 

11 • • • 'What happened on the night of August 7th, I am 
very sorry for. That is putting it mildly. It is the .first 
time I have gotten into any trouble and I can say without a 
doubt in rr;y mind and regardless of the result of this Court
Martial that such a thing will never happen again. That is 
all I have to say" (R•. 58). 

5. The Specification alleges that the accused was drunk and dis- , 
orderly in a pub:Lic place while in unifonn, and is laid under the 95th 
Article of War. It is therefore necessary to determine whether the con
duct of the accused, under all the circumstances, ira.s unbecoming an of
ficer and a gentleman within the meaning and purpose or Article or War 
95. 

In citing instances of offenses chargeable under an identical 
article (A.w. 61, American Articles of War, 1874), Colonel Winthro.p 
mentions: 

"Drunkenness of a gross character connnitted in the 

presence of military inferiors, or characterized by some 

peculiarly shameful conduct or disgraceful exhibition of 

himself by the accused."; and 


"Engaging in unseemly altercations or brawls with 
military persons or civilians, breaches of the peace, or 
other disorderly or violent conduct of a disreputable 
character in public"• (W:i,.nthrop' s Military Law and Precedents 
(2d Ed. Rep.) PP• 717-718). · 
The evidence clearly shows, and it is unco~tradicted, that the ac

cused, after previously drinking with another officer and two female 
companions, became engaged in a controversy with two military policemen 
on the main thoroughfare of the City ·of Richmond, Virginia, at a point 
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immediately adjacent to a bus station. · He was in unii'onn and there 
were civilian men and women present in the vicinity, of a number 

. variously estimat~d to have been from 30 to 100, from time to time 
during the episode out of which the Charge against the accused arose. 

There is no doubt that the accused showed plain evidence of his 

drinking. The smell of alcohol was on his breath, he was seen to 

weave and stagger as he walked, and the tone of his voice while en

gaged in the argument with the police was sufficiently loud to be 

heard by the civilians who were passing by, some of whom, attracted 

by the altercation, crowded around the spot where it was taking place. 

But whether the loud and boisterous talking was the result principally 

of anger or alcoholic stimulation is in doubt. 


It is unfortunate that the good offices of his companion were not 
exercised in behalf of the accused before the intervention of the 
police, for it is reasonable to assume that if his friend had taken 
the accused back to the base after they had· left the bus station, the 
later events would not have transpired. As it was, however, the police, 
noticing the irregular conduct of the accused for a second time, and 
deeming his condition worse than when they had first seen him, ap
proached him with the request that he show his identification card. 
This the accused did willingly but thereafter, apparently goaded by 
the insistence of his girl companion that. the police could not do 
such a thing to him, the accused ini'onned the police that he would 
"take no orders from any god-damned Pre." What followed may well 
have been as much the .result of anger on the part of both the police 
and the accused as of the condition of the accused which first oc

. casioned the controversy; for one of the police testified that this 
remark of the accused "sort of got us", and they thereupon took the 
accused asid~ and determined to report the incident to headquarters. 
The situation may also have been aggravated in the mind of the ac
cused when his friend and brother officer approached and was denied 
the privilege of taking the accused back to his station at the base. 

However, the accused was certainly not justified, whatever his 

mortification may have been because of his detention, in using the pro

fane and indecent language which he directed against the police, both 

at the place where the altercation took place and while walking along 

the street toward the police car. That it was heard by others than 

those immediately involved is evident from the testimony of two civi

lian wimesses. 


But, except for the unsteadiness of his gait and such of his bois
terous language as can be attributed to intoxication, there is no evidence 
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of such gross drunkenness on the part of the accused as is contemplated 

in the instances above cited. The "drunkenness committed in the presence 

of military inferiors or characterized by some peculiarly shameful con
duct or disgraceful exhibition of himself" must be "gross drunkenness". 

That the accused was drunk is reasonably certain. One of the military 

policemen and the driver of the police car testified that he was drunk, 

and the officer in charge. ·of military police headquarters, as well as 

the accused's companion, stated that he w.3.s "intoxicated". The other 

military policeman when asked the question: "Would you say the accused 

was drunk?" answered: "He had some alcoholic beverages. You could smell 

it11 and "He was staggering and talking in a loud tone of voice". 


The civilian policeman said he· was drunk, but one of the civilian by

standers stated that, while he appeared to be under the influence of 

liquor, witness could not say he was drunk. The degree of his intoxica

tion is thus left to conjecture and under the circumstances and in the 

light of all the evidence touching the accused's conduct and demeanor 

it has not been shown, with that certainty which is required:, that he 

was grossly drunk at the time in question.•. 


Nor can it be said that the dispute between the accused and the 

military police was of such a grave character as necessarily to fall 

within that described as "engaging in unseemly altercations or brawls 

with military persons or civilians, breaches of the peace, or other 

disorderly or violent conduct of a disreputable character in public". 


The parties to the argument had withdrawn from the public sidewalk 

into a passageway to a store, and to that extent the matter was public 

only to those inquisitive persons who stopped, in going by, to look 

and listen. It was at night, and there is no evidence that the store 

was open or that any other person had occasion to use the passageway. 

The accused, while he threatened resistance, actually offered none to 

the military police and engaged in no violent actions, nor was there 

anything tumultuous about the matter which could be deemed a breach 

of the peace. True, the altercation was unseemly and disorderly but 

not of such a violent or disreputable nature as to come clearly within 

the intent and meaning to be attributed to the instances above named. 

The same is true of the opprobrious epithets direct~d toward the mili 

tary police as the accused was accompanying them down the street toward 

the police car. Clearly this, as well as the acts which preceded, was 


· misbehavior on the part of the accused which must not be countenanced 
and cannot be condoned, but all of it was of such a nature that it can
not be said to have transcended the line of demarcation between service 
discrediting conduct in violation of Article of War 96 and the more re
prehensible conduct violative of Article of War 95. The record of trial 
is, therefore, deemed legally insufficient to support the finding of 
guilty of the Specification as a violation of Article of War 95. 

There is, however, no doubt that the conduct of the accused in di

recting profane, indecent, and opprobrious remarks toward the military. 

police within the hearing of civilians in a public place such as the 

main thoroughfare of a- city at a time when he was patently under the 
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influence of intoxicating liquor and in uniform, is of sudla nature as 

to bring discredit upon the military service as well as to constitute 

a disorder to the prejudice of good order and military discipline in 

violation of Article of War 96. 


6. Attached to the record of trial is a unanimous recommendation by 
the court and a reconnnendation by defense counsel that the sentence of 
dismissal be suspended during good behavior because of the "accused's out
standing military record," "the confidence in, and high regard for, the 
accused evidenced by his fellow officers" and "his excellent reputation 
for character and integrity". At.tached to this recommendation is a letter 
from the accused's commanding officer stating. that the accused "appeared to 
be an outstanding officer and had an unblemished record"; that., in his 

·opinion, 	"he made a mistake but learned a lesson he will never forget", 
and likewise requesting that th~ sentence of the court be suspended. 

?. Records of the War Department disclose that the accused was born 
in Montana, is 24 years of age and unmarried. He attended piblic schools 
to and including the 10th grade. He -was employed in forestry service for 
one year, as an orderly in a hospital for one year~ and ,ras attending a 
welding school at the time of his induction on 21 Uctober 1941. Having 
completed the prescribed course of trainin~ and instruction at the Army
Air Forces Pilot School (Aa.vanced 2 Engine) at George Field., Illinois., he 
was comnissioned a second lieutenant, Army of the United States on 
7 January 1944 and assigned to the Anny Air Forces Pilot School (Specialized 
4 ~gine) at Maxwell l,ield., Alabama. . 

8. The court was legally constituted and had jurisdiction of the per
son and of the subject matter. Except as noted, no errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Retj.ew the record of trial 
is legally sufficient to support only so much of the findings of guilty 
of the Charge and Specification as involves a finding of guilty of the 
Specification in violation of Ar.ticle of War 96., and legally sufficient 
to support the sentence and to warrant confirmation thereof. Dismissal 
is authorized upon conviction of a violation of A~ticle of War 96. 

Judge Advocate 
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SPJGQ 
CM 264595 

1st Ind; 

'War Department., J.A.G.O., ·119 OCT 1944- To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Donald o. E.'vans (0-821243)., Arrey of the United 
States. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of the Charge and Specification as involves a finding of 
guilty of the Specification in violation of Article of War 96., and 
legal~ sufficient to support the sentence and to warrant confirmation 
thereof. In view of the unanimous recommendations of the court and ot 
the reviewing authority that the .sentence be suspended., I recommend that 
the sentence be confirmed but that it be suspended during good behavior. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record of trial to the President for his action., and a form 
of Executive action designed to carry the above recommendation into 
effect, should such action meet with approval. 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 

3 Incls. 

Incl l - Record or trial. 
Incl 2 - Dft. ltr. for 

sig. st,N. 
Incl 3 - Form of Executive 

action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed rut execution 
suspended. G.C.M.O. 624, 17 Nov 1944) 
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WAR DEPARTMENT 

Arwy Service Forces 


In the Office of The Judge Advocate General 

Washington., D. C. 


SPJGH 

CM 264675 
 25 OCT 1944 

U N I T E D S .T A T E S CENTRAL PACIFIC BASE COMMAND 


v. Trial by G.C.M., convened at 
) APO 958, 28 and 29 August 1944. 


Private DENNIS G. GRil!ES Dishonorable discharge and con

(34324415), 385th Aviation finement for life. Penitentiary, 

Squadron, APO 951. 


l 
l 

REVIEW by the BOARD OF REVI~i 
TAFFY., MELNIKER and GAMBRELL., Judge Advocates 

1. The record of trial in the case of the soldier named above has 

been exaniined by the Board of Review. 


2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Dennis G. Grimes., 385th 

Aviation Squadron., did., at APO 951, on or about 6 August

1944., 'With malice aforethought, 'Willfully, deliberately, 

feloniously, unlawfully, and with premeditation kill one 

Corporal Joe Adams, 385th Aviation Squadron, a human be

ing by shooting h:un with a carbine. 


The accused pleaded not guilty to and 11as found guilty of the Charge and 

Specification. No evidence of previous convictions was introduced. He 

was sentenced to ,dishonorable discharge, total forfeitures and confinement 

at hard labor for life. The reviewing authority approved the sentence, 

designated the United States Penitentiary, McNeil Island, Washington, as 

the place of confinement, and forwarded the record of trial for action pur
suant to Article of War 5o½. · 


3. The prosecution introduced competent evidence to show that sometime 
between 5 and 6 p.m. on Sunday, 6 August 1944, accused, who was a quiet, 
·retiring individual, a Corporal Gist and one or two other colored enlisted 
men were drinking beer in the beer garden of the Post Ex.change which was 
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located across the road from the area of the 385th Aviation Squadron, 
and but a short distance from Bellows Field, Territory of Haw.aii. 
Corporal Joe Adams, the deceased, was drinking beer at a nearby table. 
He and accused were both members of the 385th Aviation Squadron and 
were personally acquainted, the former being quartered in barracks 
No. l in the squadron area while accused was housed in barracks No. 7. 
The rear entrance of barracks No. 7 was located opposite the front en
trance of barracks No. 1 {R. 17-20, 32-35; EK. 11). 

Adams arose from his table in the beer garden, approached ac
cused.' s group and commenced to quarrel with Corporal Gist (R. 20, 50). 
Accused peered over his shoulder at Adams whereupon the latter charged 
accused with desiring to participate in the argument. As he spoke, Adams 
raised a beer bottle over his shoulder in position to hurl it (R. 20, 35). 
Accused sprang from the ground where he had been seated and tossed a beer 
bottle at Adams, but it missed its mark. Adam~ promptly hurled his bottle 
at accused but failed to hit him. Accused grasped a second bottle and 
flung it at Adams striking him on the head and causing it to bleed. 
Adams fell or stumbled backward to the ground, accused advanced toward him 
but was pushed aside by other soldiers (R. 20, 21, 36-38). Accused then 
fied from the beer garden and ran through his squadron area and to his 
barracks with Adams in hot pursuit (R. 21; 22., 38). 

When next observed, accused was prone on the ground near barracks 
No. 7 and Adams was astride him with a knife in his right hand raised above 
accused. The latter was clutching Adams' wrist to prevent use of the knife. 
Private First Class William B. Frierson came to accused's rescue, wrested 
the knife from Adams' hand and subsequently turned it over to the military 
police (R. 22, 38-40). The fracas was then concluded and Adams thereafter 
proceeded to the dispensary for treatment of his head injury while accused 
went to the washroom of bis barracks. Accused thereafter sat on bis cot 
for a few minutes reading a newspaper and then around 6 p.m. ~red to the 
horeshoe pit adjacent to his barracks to enga~e in a game of horseshoes 
with Frierson and several other enlisted men lR. 23, 24, 45., 58, 70). 

After the game had progressed awhile., Adams emerged from barracks 
No. 1 and called to accused saying he wished to speak to him. Accused re
sponded to the call and Adams in an angry mood opened the conversation by . 
asking accused., "What the God.dam hell you cut me side of m;y head". Accused 
denied he had cut Adams., saying he had not possessed a knife since he had 
been in the Army. Adams then asked accused if he was drunk or mad when 
he hit him. Accused replied in the negative., and then asked AdSJ11s to for
get the incident and suggested they be friends. Adams spurned accused I s 
-.vertures, stating that he had no desire to be friendly with him (R. 25, 
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46, 48, 58, 59, 70, 71, 76, 77). Adams then inserted his hands in his pockets 
and accused asked him if he was reaching for his knife, to which Adams made 
no reply (R. 71, 77, 78). 

Accused left the horseshoe pit and walked toward the rear entrance 
of barracks No. 7, follov1ed by Adams, who continued the conversation and ac
cented his remarks by pointing his finger at accused, while accused said 
little or nothing. Private James Lavender passed by and suggested they cease 
their ar31,11nent but his suggestion went unheeded (R. 25, 26, 53, 54, 59, 71, 
73, 78). Within a few minutes accused cried to Adams, "I'.m tired of fucking 
with you" (R. 54). He then ran into his barracks while Adams stepped close 
to the barracks and stood to the side of the rear door. Soon thereafter ac
cused, armed with a carbine, dashed from the barracks through the rear door, 
ran a short distance toward barracks No. 1, stopped, whirled about, saw 
Adams standing within a few feet of the rear door of barracks No. 7, and 
raising the carbine to his waist he fired at hi.m (R. 26-28, 56, 59-61, 72
74)~ Adams then fled, dog-trotting around the side of barracks No. 7. Ac
cused followed him, sighted him diagonally off the front of the barracks, 
and, as Adams turned to look back, accused fired a second shot, whereupon 
Ada.ms collapsed to the ground. Several enlisted men ran to Ada.ms, unfastened 
his clothing and discovered he had been wounded in the neck and side (R • .30, 
31, 72, 75). Promptly thereafter, Master Sergeant Riley Brown, first ser
geant of the squadron, approached the scene, instructed accused to surrender 
the carbine to him and accused complied (R. 75). 

Within ten minutes after this shooting, military police and an 
ambulance arrived at the scene. It was then a few minutes after 7 p • .m. 
(R. 75, 81-84). Adams was promptly re.moved to the dispensary, arriving 
there about 7:15 p.m. (R. 10, 84). Captain Edward C. Edlkraut, base sur
geon, examined him immediately and found that he was bleeding frcm two 
bullet wounds, one in the right breast which extended through the lungs 
and had a posterior opening at the base of the right wing bone, and the 
other in the hollow of the neck. The chest wound had caused a massive 
hemorrhage of the lungs. The bullet which had entered the neck had lodged 
in Adams• spine. Adams was unconscious, puJseless and had but a faint heart
beat. He died within five minutes after ad.mission to the dispensary. His 
death was due to the lung hemorrhage and the shock produced by the presence 
of the bullet in his spinal cord (R. 10, 11). 

No weapon was found on or near Adams by the enlisted men who tended 
him at the scene, nor was any weapon found in his clothing after removal to 
the dispensary (R. 12, 32). 

4. The defense presented the testimony of several enlisted men of 
accused's organization, all of wham stated that accused was a quiet, unas
suming, truthful individual ,1ho was well liked by the members of his organi
zation. He read a great deal, particularly newspapers, and most of the men 
in his organization were accustomed to visit him to inquire about the progress 
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of the war, since accused both knew and understood the news relative thereto 
(R. 86-89, 96, 100, 102, ill). Accused's first sergeant affi:rmed these 
tributes to accused's character and stated further that he was a good sol
dier who had never caused any previous trouble in the squadron (R. 105). 
Adams, on the other hand, was a quarrelsome, hot-tempered, argumentative 
individual who was particularly overbearing after he had been drinking 
(R. 92, 93, 97, 106). He was both taller and heavier than accused, and 
was boastful of his strength (R. ill). After Ada.ms had returned from 
the dispensary on this particular day and about ten minutes before he was 
shot, he had asked Sergeant John W. Jackson, who had assisted Frierson 
when the latter wrested the knife frcm him at the time he was astride 
accused, 1'Didn' t you kee:p me from ld.lling that boy? I could have ld.lled 
him, couldn't I? 11 (R. 95). 

5. Murder is the unlawful killing of a human being with malice afore
thought. Unlawful means without legal justification or excuse. If one 
kills in self-defense, the killing is legally excusable. Hoviever, the 
doctrinu of self-defense is only applicable if the person killing (a) was 
not the aggressor, (b) has reasonable grounds to believe he must kill to 
save his own life, and (c) has retreated as far as possible (MCM, 1928, 
par. 148a). Although there is some ev1.dence in the record to indicate 
that accused was suspicious that Adams might bring his knife into play, 
Ada.ms certainly had not done so when accused left to procure his carbine 
and when he returned and shot Adams. From the evidence, no reasonable 
grounds existed to cause accused to believe he must kill to save his own 
life. Furthennore, accused had not retreated as far as possible, but 
instead he chose to become the aggressor when he procured his carbine and 
shot Adams the first time and then shot him again while the deceased was 
in full retreat. It is quite apparent frcm this that accused was not acting· 
in self-defense when he killed Adams. 

Malice aforethought, an essential element of the offense of 
murder, is established by proof of intent to inflict grievous bodily hann 
upon any person or lmowledge that the act which causes death will probably 
cause grievous bodily harm (MCU, 1928, par. 1.48a). The intent to inflict 
such bodily harn:. is conclusively established by-accused's use of a lethal 
weapon in a manner which was likely to result in death oz: grievous bodily 
harm. 

The evidence does not indicate that accused's offense was the 
lesser crime of voluntary manslaughter rather than that of murder. A 
killing committed in the heat of sudden passion caused by legal provoca
tion is voluntary manslaughter (MCM, 1928, par. 149a). However, the 
provocation must be such as the law deems adequate iito excite uncontrollable 
passion in the mind of a :reasonable man" and 11 the act must be committed 
under and because of the passion" (MCM, 1928, per. 149a). Although an 
assault or battery inflicting actual bodily hann is considered adequate 
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provocation, the use of insulting or abusive words or gestures is not 
adequate provocation (MClJ, 1928, par. 149_!:). Adams had previously as
saulted accused with a knife but that incident had passed and accused 
had thereafter offered to be friends with Adams. It is clear from 
this that when he shot Adams, accused was not laboring under any emo
tion excited by that assault. No further assault was being made on ac
cused when he shot Adams. Accused may have.then been subjected to in
sulting or abusive language but, as stated above, that does not consti 
tute sufficient provocation. Accordingly, the evidence does not estab
lish that accused's offense was the lesser crime of voluntary manslaughter. 

We are not unmindful of the fact that, from the entire record, 
it is quite apparent that Adams' offensive conduct induced accused to 
act as he did•. However, that is matter to be considered by the appropri
ate authority in detenuining whether any mitigation of accused's sen
tence is warranted. The evidence is sufficient to sustain the findings 
of guilty of the Charge and ·its Specification. 

6. There is attached to the record of trial a recommendation for 
clemency signed by five of the six m_e.mbers of the court who heard and 
decided this case. They recommend that the dishonorable discharge be 
suspended and that the period of confinement be reduced to ten years. 
The reasons motivating this reconunendation were expressed in the fol
lowing language, viz: 

11 This recommendation is based upon the fact that evi
dence showed that the accused is a person of excellent 
character and reputation and had a clear record for the 
past ten years; he apparently stands high in. the esteem 
of his fellow men and his superior officers. There was 
evidence that he is intelligent, well-read, and an intel 
lectual leader amone his associates. There was also ample 
evidence to show that he is a timid, shy, retiring and peace
eble individual and not at all argumentative. He is o! 
slight stature." 

A letter reco!!IIIlending clemency signed by defense counsel and assistant de
fense counsel is also attached to the record of trial. 

7. The accused is 26 years of age. He was inducted into the military 
service on 22 August 1942, 

8. The court -was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the oninion of 
the Board of Review the record of trial is legally sufficient to· support 
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the findings of guilty and· the sentence. Death or imprisonment for life, 
as a court-martial may direct, is mandatory upon conviction of a violation 
of Article of Vvar 92. Confinement in a penitentiary is authorized by 
Article of War 42 for the offense of murder, recognized as an offense of 
a civil nature and so punishable by penitentiary confinement under Section 
2:/5, Criminal Code of the United States (18 u.s.c. 454). 
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In the Office ct The Judge Advocate General 
Washington,D.C. 
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SPJGQ 
CM 264677 	 - 1 DEC 1944 

UNITED STATES 	 ) EIGHTH 5mVICE CCIIKAND 
) Ama SlmVICE FORCF.S 

v. 	 ) 
) Trial 'b;r o.c.u., convened at, 

Private GEORGE s. WASHilOTON ) Camp Claiborne, Louisiana, · 
(38$4~0S4), Company- F, 1326th) 1S September 1944. D:18honor
Engineer General Service ) able discharge and contine
Regiment, Camp Claiborne, ) ment for li!e. Penitmtiar;r. 
Louisiana. ) 

---·------
REVIEW by the BOARD OF REVIEW 

ANIREWS, FREDERICK and BIEXER,Judge Advocates. 

l. The record of_ trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specii'ications: 

CHARGE I: Violation of the 66th Article of Yfar. 

Specification& In that Private George s. Washington, Canpa.D1' F, 
1326th Engineer General: Service Regiment, did, at Camp 
Claiborne, Lruisiana, on or about 16 August 1944, attempt to 
create a mutiny in C1Unp Claiborne, Louisiana, by unlaw!ul.l;y 
assuming control of about three soldiers of said 1326th 
Engineer General Service Regiment., and in the execution or 
such control. causing said soldiers concertedly to disregard 
and defy the lawful orders of Colonel FRANK T. LEILICH, their 
commanding officer, to disperse, with intent to override tor 
the time being lawful military authority-. 

CHARGE II s Violation or the 64th Article of War. 

Specification& In that Private George s. Washington, Compa.rl7 F, 
l326th.Engineer General Service Regiment, having received a 
lawful comnand from Major Lawrence o. Drachman, his superior 
officer, to go to his hut. and go to bed, did, at Camp 
Claiborne, Louisiana, on or about 16 Auguat 1944, willl'ulq 
disobey the same. 

He pleaded not guilty to and ,ras found guilty of the Charges and Speci!ica
tions. No evidence of previous conviction was introduced at the trial. He 
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was sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to -become due and to be confined at hard labor at such 
place as the reviewing authority may direct for the rest of his natural 
life. The reviewing a-uthority approved the sentence, designated the United 
States Penitentiary, Leavemrorth, .Kansas, as the place of confinement and 
fonra.rded the record of trial for action under Article of War So½. 

3. The evidence for the prosecution, briefly summarized, is as followsz 

The accused was on 16 August 1944 1n the military servi~e as a 
manber of Canpacy "F'", 1326th Engineer General Service Regiment (R. 26). 
At about 11 o'clock p.m. en that date Second Lieutenant Raymond Link, Jr., 
who, as the duty officer~ had just canpleted bed-check, was 1n the orderly 
roan discussing with the Charge of Quarters, who had also made a bed-check, 
the possible reason why" so maey men were missing. While they were talking 
saneone came in and said that some mite men were roaming through the area 
and Lieutenant Link upon going out to investigate found the area 1n an 
uproar (R. 26, J2, 33). Lights were on 1n C011paey "C" across the street from 
Compacy "F• and Lieutenant MattheW"S of Canpany "c• was standing near a jeep 
addressing the whole company. As Lieutenant Link approached the crowd he 
recognized some of hll ( Company 11F11 ) men in the crowd, among thEIIl, the ac
cused, who was standing by the left front wheel of the jeep (R. 26). 
Lieutenant Link told him it would be better if he were over in his own com
pany area, that he had oothing to do wi,t,h what was transpiring. The accused 
replied that he was going to stay there but was interrupted by Lieutenant 
Matthews who called for silence. Lieutenant Link then returned to his · 
orderly room inasmuch as Lieutenant .Matthews seemed to have things under 
control. ill of a sucxien "everything went haywire again". Everyone 
started running ·arcund, racing f'rom the .barracks. The accused c~ into the 
area "yelling for everybocy to get their guns, go out and get the sons-of
bitches" (R. 27, 45). They were intending to go do"i'IIl into the woods to 
search out white people who were supposed to be do,vn there. They then "went 
a.round the corner" and "there was quite a bit or shooting. Tracers were 
flying all arourxl after that". They again quieted down and came back into 
the area md ·there were groups around the orderly room trying to determin 
"li1at to do next. (R. 27, 46). · e 

- At this time, Colonel Frank T. Leilich, lJ26th Engineer General 
Service Regiment, in response to a telephone callregarding disturbances 
(R. 15) arrived in the vicinity of Compaey 11c11 and Company "E" areas ac
compan~ed by Major (then Captain) Lawrence o. Drachm.an. They .found a 
gathering of men who were ~al.king "rather violently(', some "excitedly". A 
canpaey commander was talking to the men trying to pacify them, assuring 
them "there was nothing to worry about•• All the officers then told the men 
that "everyt~ was bein~ taken care of" and that the;r had nothing to .fear 
whereupon, with1n a few minutes, practically- all of them did go back to 
their quarters (R. 8, 9). 
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The Colonel and Captain llra.chman continued dO'llll the street to 

the vicinity of Canpan.v ltF 11 Area where they .found another group o! men be

tween two buildings. The;r were being •addressed11 by several men who ap

peared to be the leaders. One of the. company- o!ticers was also present 

(R. 9). This group was more excited than the other (R. 9) and was boisterous 
(R. 20). It consistod o! at least 50 to 7S men 40 percent of lib.an were 

armed, among th.em, the accused, llho carried a r:U'le on his shoulder (R. 9, 

10, 22, 44, 46, 50, S2). The rifles were supposed to be locked up in racks 

but the racks were very: inadequate and Colonel Leilich saw one which had been 

broken open (R. 15, 31). Some men were al~o armed with. bayonets (R. 32). 


The Colonel listened t'o what the company- oUicer was saying and 

then followed lrlJn with a few words of his own. He was int.errupted, from 

time to time, by questions and remarks from soldiers back in the group. The 

accuaed stated that he bad j'USt come back fran several months in the Pacific 

and "he Tm.S convinced that the enemies of his people were here and not 

there" (R. 'J;, 11, 14, 16, 20, 31). He also asked a number of questions re

garding white policeman and sheriffs who ,rere said to be combing the area 

partieularl.7 as to whether such officers could take thm and under what 


. conditions a soldier was turned over or alla1red to be carried oft by Rthe 
whites" (R. 8, 9, 12, lj). He appeared to be tal.ld.ng for the benefit ot 
the group impressing them with the idea that *'these llhites• were caning 
after them and that they were in grave daJ:l1:er (R. 10, 11). The accused was 
sayi.ng 11bad things" and "using Veley' vile language" (R. 29). He repeated the 
statenent about the enemies o£ the colored people being here and not in 
the Pacific several times and the .faet that he was reported to have been 
among the enemies of our country in the Pacific apparently carried considerable 
weight (a. ll). Tiiere were rumors to the et.feet that civilians were roam.
it:€ the area with dogs and were stopping soldiers and mal\Y of the men seemed 
to be 1"8al.17 :trightemd (R. ]J ). 


' 

Colonel Leilich reassured the accused~ ansnring the group genera~, 

that the llll.ttEir was well in har.d,; that the camp was in the control of "the 
militar,y" and not "the whites or 'White civilian sheriff's•; that they- had 
DOth:ing to .fear; and, that they would not be taken a:wa;r. He then ordered 
them to go back to bed (R.9, 10, ll., 20, 27, 28). Q'l8 or two started to 
warner oft and the Colonel, thinking. that. if' they saw him and. the other 
officers leave they would disperse, then walked nay tor a short distance 
(R. 10). Captain Irachman., howeTer, remained with the men (R. 15). Verr · 

!ew of the men left end too accused continued to talk to them and when the 

Colonel returned to the group 10 or 1$ minutes later he (the accused) "was 

still going• (R. 10, 12, 17, 18, 19)., · 

Meamrhile Captain Drachma.n had mingled in the crowd and when Colonel 
Leilich gave the order for the crowd to disperse and go back to their barracks' 
and they retus(ed to) obey, Captain Drachman repeated the order but the men 
did not move . R. 20 • During this period a car drove up and the accused 

- 3 

http:1"8al.17
http:tal.ld.ng


(206) 

worked the bolt of his rifle, as though he were loading it, s¢nga "There 

they come now" (R. 21, 49, ,50). All the while he had been, theretofore, · 

mald.ng Dfigurative gestures• with his hand on his rii'le11 (R. 28). Captain 

Drachman stepped between the accused and the car telling him to have no 

fear, that no one was going to hurt him. Whereupon the accused said ttNo, 

you run away" but the Captain replied "No, I•m st¢ng here". Upon in

vestigation, no civilians were found in the car which was occupied by about 

8 or 9 negro soldiers who were looking for Service Club No. 2 (R. 21, re). 

Again the Captain told them to go back to their barracks and, approaching 

the accused, directly ordered him. to do so (R. 21, 22, 24, 29). In answer 

the accused saidI "I will stay here; I 111 be damned. I will stay. here all 

night•; and that he was mt going to bed {R. 22, 24, 29); that he did not 

~ to be killed in {his)bed" (R. 27). There was more talk "about being 
killed in their beds and people being shot up as they were sleeping" (R. 28) 
and about being treated badly in the matter of passes and furloughs 
(R. )0). The accused also remarked that •he was a bad man, he wasn•t going 
to take anything from anybod;y and if anybody hurt him he was going to take 
them right along with him• (R. 28). He loudly cl.aimed "there were a lot of 
people in the woods; thq were going to get them" and he tried to get a group 
together to go into the woods. He and two or three others started out to go 
there but the group did not join them (R. 21, 2), 24,. 29,Sl.). Tm,,.roods were 
about 100 to 120 yards away and the motor pool was between them am. Company
"F11 area (R. 4)). Lieutenant; .Matthen and the officer of the day then werii 
over to the woods in a jeep and· after investigation came back and reported 
that there were no civilians there other than those -..ho were E111ployed in the 
sewage disposal pl.ant and lliho lived near the camp (R. 46). While searching 
they had difficulty with their headlights llhich went on and off and they 
also used flashlights. This blinking "rather perturbed" the crowd as the 
men thought the officers were misleading them (R. 46, 47). Although the ac
cused was more boisterous than the others and kept the rest stirred up, tl:8 
group finally' broke up (R. 21, 22, 28). . . 

In the opinion of Colonel IA:lilich the accused was sober during the 
evening (R. 12) and although Captain Drachman remained in the crowd for an 
hour and a half after ordering the acCllSed to go to quartere he never obeyed 
in that time (R• .$1). Although the "ground rules" required the men to be in 
their baITacks by 11 p.m. the disturbances lasted.from 12. p.m. until 21)0 
a.m. (R. 12, 13, 17). , 

4. The accused, having been informed of his rights, elected to be sworn' 
as a witness and testified, substantially, as follows: 

At about; 11 p.m. an the night of 16 August 1944 he waa in bed 
. asleep after the charge of quarters had made his check (R • .33). Later some 

one reported that Caapaey •en had fallen out and the noise woke them up. 
The accused and others went over to Company "C11 area and saw the compacy 
commar.:ier, the officer of the day am Lieutenants McElroy and Lane. The 
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officers were trying to find out what was troubling the men and were told 
that white people had killed some of the.men out 1n •the 1327th bivouac•. 
Seeing lights •in the woods" the mm thought civilians were in there. 
Lieutenarts Matthews, McElroy, Lane and another officer then went over to 
the l'IOOds in a jeep. The men saw "spotlights on the OD 1s jeep" which 
they thought were thrown upon it by civilians who appeared to be armed with 
Governnent rifles. After some discussion,the •oo•s jeep" left and two 
civilian cars pulled out behind it but the flashlights were still seen 
through the woods. •Eventually there was an uproar". Someone sent for 
Colonel Leilich and ha came arx3. talked to the men. The accused asked the 
Colonel 'Whether Ydlite cirtlians had any right on the post and lfhat were they 

'doif€ over in the woods to which the Colonel replied that they had no 
right on the post but that the pl.ace indicated by the accused was not Gov
ernment property (R• .34). The accused "let it go at that11 • The Colonel 
"just went on talldng" an::i "everybody was talking loud". The accused 
ndicn•t say nothing 1:ut just looked, like the rest of them". When Colonel 
Leilich asked how many of the men wanted to go overseas eveqone said they 
did and the accused •just mentioned to Colonel Leilich that lhe} had al
ready' been over there" and "just came back March 5thn. He told the Colonel 
he ''would rather be over there than to be over here". The accused stated 
that he did not see Major (Captain) Drachman or Lieutenant Link that night 
and that after "the Major got through, (he) personally went on to bed". He 
maintained that he had witnesses which ha could get to prove that he w~It, 
to bed and to the hospital the nerl day (R. 35). 

On cross-examination he admitted hearing Colonel Leilich's order 
to go back to his hut and go to bed and stated that he did go "after the 
Coloml lef't," (R. 35, 36, 37). He denied that he was armed in any way 
that night lR. ,36, 37, 39) and stated that. he did not even have an issue 
rifle in his possession since .June (R. 36, 38, 41). He also denied going to 
the wood.R or l.eartng the compacy a.."'Ela (R. 35) and when asked why he had 
walked toward the woods witr. the three men as had been testified, he an
swered: ''What three men?• (R. 36). He likewise denied telling the others 
to get the:i:' rif'les, go down to the woods and "kill these sons.:.of-bitches" 
(R• .36, 37). He stated that they could see civilians in the woods 400 
yards away turn spotlights on the officers I jeep anci' that they were 
anned vd.th "civilian anns" (R. 38, 39). However, he saw no white civilians 
in his company- area that night but did see them outside of the area (R • .39). 
He admitted that there was firing that night in Company "C" area but not 
in his canpany area (R. 40, 41). When asked in what battles he had par
ticipated in the Pacific he replied: "Guadalcanal, New Guinea, Oran, · 
Persian Gulf, Bombay, Calcutta, Australia". When ))ressed for details he said 
he was, just 1n an air raid in New Guinea; tnat he had never been in ground 
combat but -was in the' merchant marine for which he had volllllteered as a · 
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fireman and was eventually shipped as a loader (R. 42). 

In rebuttal Lieutenant Link testified that the accused had an issue 
rifle on 16 August 1944 and that when the company was checked on the next 
morning he had in his possession the rifle 19hich had been issued to him 
(R. 43, 44) and the serial number of the rifle 'Which the accused personally 
handed to the lieutenant at t~e inspection on the mormng of 17 August was 
then checked by the supply sergeant aIXi found to be the number of the rii'le 
'Mlich had been issued to him (R. 44, 46). Both Major Drachma.n and Colonel · 
Leilich reiterated that they had· seen the accused carrying a rifle on the 
night of 16 August 1944 (R. 50, 52). 

5. Mutiny may be defined as consisting in an unlawful opposition or 
resistance to,· or defiance of milltazy authority, with a deliberate purpose to 
usurp, subvert or override the same, or to eject with authority !rem office 
(Winthrop, ".Military Law and Precedents", 2d Edition (~ep. 1920) P• 578). 
Mutiny imports collective insubordination and necessarily includes some com
bimtion of two or more persoos in resisting lawful military- authority. The 
concert of insubordination contemplated in mutiny need not be preconceived 
nor is it necessary- that the act of insubordination be active or violent. It 
may· ccnsist sinply iri a persistent and concerted refusal or omission to obey 
orders, or. to do duty, nth an insubordinate intent. The intent which dis
tinguishes mut:u,y is the intent to resist lalff'ul authority in combination with 
others. The intent to create a mutiny may be declared 1n words, or, as in 
all other cases, it may be inferred from acts done or from the surrounding 
circumstances. A single individual may harbor an intent to create a mutiny 
and may commit some overt act tending .to create a mutiny and so be guilty o£ 
an attet,pt to create a mutiny, alike whether he l'ISS joined by others or not, 
or whether a Illltiny actually followed or not. An attempt to conmit a crime is 
an act done 'With specific intent to commit the particular crime and 
proximately tending to, but falling short of its conswmnation. There must be 
an apparent possibility to commit the crime in the manner specified. 
Voluntary abandonment of purpose after an act constituting an attempt while 
material in extenuation is not a defense. 

The proof required to convict is (a) an act or acts of accused which 
proximately tmded to create a carte.in intended (or actual) collective in
subordination; (b) a specific intent to create a certain intended (or actual) 
collective ireubordination; and (c) that the insubordination occurred or was 
intended to· occur in a company,' party, post, camp, detachment, guard or other 
comm~d of the Arrrq of the United States (MCM, 1928, par. 136 (a)). ' . 

The evidence discloses that on the_ night of 16 August 1944 the en
listed personnel of certain sections of Camp Claiborne Louisiana became 
aroused and excited because of rumors th at oertain men' of the c~and who were 
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in a bivouac area had been killed by 1Vhite civilians. This excitement soon 
spread beyond the bounds o! ordinary reaction which could be expected under 
the circumstaixes and it is apparent that ~t resulted was caused by the 
actions of certain individuals Yiho, by their conduct, incited the crowds 
until they became mobs and :inflamed the mobs until they resorted to col
lective insubordination. Among those liho, by their overt acts, caused the 
mu.tinrus conduct on this occasion was the accused. 

. At about 11 o'clock p.m. he was discovered among_ those present in 
a company area across the street from his own. He had no business there 
and wh:ln seen by one of his officers was so told and advised to go back to 
his 01'IIl cornpan,v but ha, at that time, refused the advice and said he would 
stay. The Jremli>ers of the adjoining company were in an uproar at the time 
but the company commander apparently got things under control and the dis
order subsided. However, some time thereafter, the officer who had first 
d:>served the accused in the adjacent company area saw him come into his own 
ccmpany area nyelli~ for everybody to get their guns, go out and get the 
sons-of-bitches". Following this everyone began to run around aimlessly, 
going into and out of the barracks and eventually the mob went around a 
corner after which there ,vas considerable shooting. 

In this act alone it might, with propriety, be found that the ac
cused was then intent 11pon inciting a mutiny. He directed his unlawful and 
ummrnnted orders to "vverybody11 and thus hoped to attain a concert of 
action by two or more in lihat he then ~ontemplated. The intent in mutiny 
may be implied from acts done as, for example, from the assumption or the 
command 1'4hich belongs to a superior and the taldng up of arms and assuming 
a menacing attitude (Winthrop, supra, p~ 580). Here there was an assumption 
of the authority to give orders to a group of soldiers in a command over 
which the accused knew he had no authority whatsoever and for a purpose 
which he knew was unlawful. There was likewise a taking up of arms by the 
accused and others and their use not only in a menacing but in the most 
dangerous fashion. No one was entitled to carry a rifle at the time and 
the arms had been locked up in racks from which some were forcibly removed. 
Al.though there is no evidence that the accused had been directly ordered to 
leave the adjacent company area llhen it l'ras in an uproar,· he did hear the 
cOllllllB.nding officer of that company remonstrate with the men in order to 
reduce them to order arrl discipline and he had been advised by his own 
superior officer to go to his own area inasmuch as the matter did not con
cern him. Uroer the circumstances it is plain that the accused intended 
to provoke the events which followed with a full understanding of their 
possible consequence. 

A short ti.Joo later, he again resorted to overt acts which 
evidenced an intent, upon his part, to still further incite and inflame 
the mob llh.ich he had urged into riotous misconduct. Thus, while the regi
ment.al commander, who had come upon the unruly mob, tried to assure them 
that their fears were groun:lless and that they had nothing to fear because 
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the military authorities had the siti.:.ation well in hand, the accused several 
ti.mes remarked, for the bE11e!it of the crowd, that he had just returned 
from several months of service in the Pacific and was convinced that the 
enemies of his people (the negroes) were here (presumably in and around 
Camp Claiborne) and not over there. . 

Under the circumstances of the occasion this was not merely an 
honest expression or q,inion but ws.s clearly calculated as countervailing 
advice to any of his associates who might have been impressed with the 
reasoning and judgment of the canmanding officer of their regiment and as 
such tended to incite them to the concerted insubordination 1 ."'.ch followed. 
The Colonel ordered them to disperse and go to their barracks and, as a 
few wandered off, he left the scene temporarily in the hope that others 
would obey. '!hey did not do so •. The accused, still carrying a rifle with 
llhich he made significant gestures f'rom time to time, working the bolt as 
ii' alert to exercise force of arms if necessary, became involved in an 
altercation with another officer who had remained when the Colonel left and 
'Who was repeating the Colonel's assurances and orders. When a strange auto
mobile approached, the accused sought to arouse both fear and resentment in 
the others against supposed "white" intruders although it was discovered that 
the occupants of the car were a group of negro soldiers who were merely 
looking for a service club. Al:hough he was then directly ordered by- the 
officer to go back .to his barracks he defiantly stated that he would not do 
so and urged the mob to accomi:any him to the woods, about 100 to 120 yards 
away and beyond the motor pool area which lay betwew the men and the woods, 
ldth the avowed purpose of "getting• a lot of people who were imagined to 
be roaming through them. The accused, and two or three others, started off 
in that direction but the effort was abortive and they returned, after 
which the disorder subsided, the mob eventually broke up, and the men left, 
apparently to go to their barracks. 

f 

There can be oo reasonable doubt that an actual mutiny took place 
. v.hen the men of the accus eel's company and other organizations not named, 
took up· arms, riotously discharged some of them in a disorderly determina
tion to. avenge themselves for an imaginar,y grievance against white civilians 
in the vicinity of cemp, and then, when ordered to disperse and go to their 
barracks concertedq refused to do so. That no violence was done to anyone 
in authority or any other person was merely fortuitous as the testimony 
shars ttiat tracer bullets were £lying in all directions at one time during 
the nelee; nor was any act of violence necessary to make the offense ot 
mutiny complete. It may consist simply in a persistent and concerted re
i'usal or omission to obey ordeni with an insubordinate attempt (CM 249636· 
Bul1. JAG, June 1944, P• 234). As heretofore stated, it is required only' 
th~t the proof under Charge I and its Specification show that the accused ns 
~~!tr:sldw~turo:ximately tended to create an intended collective 
guilty if his acts wi~\!ihcreate such intended result• ! fortiori he is 
collective insubordin,· ti intent, proximately tencied to create an actual . a on. 
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The conclusion is inescapable that, i'rcm the time. when the ac
cused stood by attentive to what the camnanding orticer of the adjoin
ing company was telling the disorderly soldiers in an ei'fort to quiet and 
control them, he harbored an intent to override authority and urge others 
to join him in doing so. When told that he should leave the place where 
he had no good reason to be and return to his own company he refused to 
do so but later did return shouting in a boisterous mamier the unwarranted 
and unlawful ordei:- for the men to arm themselves and join him in a search 
for white civilians. He continued to incite those who joined him by 
euggestioil8 designed to controvert the orders of the regimental camnander. 
After re.fusing to obey the command to disperse and go to ba?Tacks he 
openly urged others to join him :in going into the adjacent woods and pre
vailed upon some to join him in doing so although the expedition was 
abandoned. All these acts tended proximately to bring about the condi
tions llhich ensued and cl.early prove the accused 1Ei guilt under Charge I as 
:-ell as his later participation in the mutil'!Y' which he had not only overtly 
attempted to cause but; did cause or aid and abet in causing. 

An examination of the Specillcation of' Charge I discloses an 
allegaticn of •attempt, to create a mutiny" and a description of the attempt 
in language from which it could be said that the accused's joinder in the 
mutiny attempted to be created was necessarily implied. Even though the 
pleading could be deemed duplicitous on that account and therefore, multi
farious, no objection was mde thereto, nor to the introduction of evidence 
in support thereof. Under such circumstances the faulty pleading has been 
held harml.ess (C~ 192$30, Browne, l B.R • .)8J; CM 19$772, Wipprecht, 2 B.R. 
273; CY 218876, Wyric~ et al, 12 B.R. 1$7) ~ its multifarious character 
is not of itselfsufficient reason in the light of Article of War 37 for · 
setting aside a findi?l1; or guilty (CM 202601, Sperti, 6 B.R. 171). 

Inasmuch as proof' of the offense of attempting to create a mutinf 
alleged in the Specification of Charge I .did not require proof of par
ticipation by the accused in the mutil'!Y' which followed, the allegation and 
proof' of the separate am distinct offense of willful disobedience of the 
order of a superior o!!icer as alleged in the Specification of Charge II did 
not constitute an unreasonable multiplication of charges arisil'.€ out of the 
same offense (er. CM 249636, Supra)~ 

It was clearly shown that the accused not only will.f'ull.y re.fused 
to obey the direct order to go to his barracks given to him by an officer 
known by him to be his superior rut intentionally embarked upon an unlawful 
venture :in defiance thereof. 

- 9 
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6. The Charge Sheet discloses that the accused is 19 years of age 
and was inducted into service en 23 ~v i9l,4. He baa had no prior service. 

7. The coo.rt was legally ccnstituted and had jurisdiction of the 
perscn and of the subject matter.. No errors injuriously af'.t'ecting the 
substantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record o.t' trial is legally sufficient to • 
support. the findings and the eentence. The sentence imposed is authorized 
upon conviction o.f a rtolaticn o.t' Article of· War 6S. Confinement in a 
penitenliiar)r is authorized by- Article of War 42 for the o.ffense ,of attempting 
to create a muti~, an offense of a civil nature and so punishable by
penitentiar,r confinement for more than one year b7 sections l, 3 and S, Act 
ot 28 June 1940 (54 Stat. 670, 6n; 18 u.s.c. 9, 11, 1.3). 

____( o_n_l_ea_v_e,..)_______,J~ Ad~ate. 

V: , Judge AdTocate. 

,Judge Advocate.~¢=C-::-
~ /·.' 
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WAR DEPARTIYZNT 	 (213)
A:rmy Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGH 
CM 264724 

5 FEB 1945 
UNITED STATES ) 16TH ARMORED DIVISION 

v. 

Private MELVIN K. BAUSHEIJ.. 
(35895682), Headquarters 
Company, 64th Armored 
Infantry Battalion. 

~ 
) 
) 
') 
) 
) 

·Trial by G..C.M., convened at 
Camp Chaffee, Arkansas, 8 
September 1944. Dishonorable 
discharge (suspended) and con
finement for two (2) years. 
Rehabilitation Center. 

HOLDING by the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The record of trial in the ease of the soidier named above, 
having been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review and held to be legally suf
ficient to support the findings and sentence. 

2. The accused was tried upon the following Charges and Specifi 
cations& 

CHARGE I: Violation of the 61st Article of Ylar. 

Specification: In that Private Melvin K. 13auS1fell, Head
quarters Company, 64th Armored Infantry Battalion, did, 
without proper leave, absent himself from his organization 
and station at Camp Chaffee, Arkansas from about 
14 Febr.uary 1944 to about 19 July 1944. 

CHARGE II: 	 Violation of the 65th Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

CHARGE III: Violation of the 69th Article of iiar. 

Specification: In that Private :Melvin K. Bauswell, * * *, 
having been duly placed in arrest at Camp Chaffee, 
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Arkansas, on or about 13 February 1944, did, at Camp 
Chaffee, Arkansas, on or ~bout 14 February 1944, 
break his said arrest before he was set at liberty 
by proper authority. 

Accused pleaded not guilty to all Charges and Specifications, was found 
not guilty or Charge II and its Specification, was found guilty ot 
Charge I and its Specification and by appropriate exceptions and substi 
tutions was found guilty under Charge III and its Specification or breach 
ot restriction in violation or Article ot War 96. No evidence of previ~us 
convictions was introduced. He was sentenced to dishonorable discharge, 
total forfeitures and confinement for five years. The reviewing authority 
approved the sentence, reduced the period of confinement to two years, 
suspended execution of the dishonorable discharge and ordered the balance 
or the sentence executed, designating the Rehabilitation Center, Camp 
Bowie, Texas, as the place of confinement. The proceedings were published 
in GCMO No. 62, Hq 16th Armored Division,.21 September 1944. 

3. The record of trial was held legally insufficient to support 
the sentence by the Military Justice Division of the Office or The Judge 
Advocate General because the trial.judge advocate who acted at the trial 
had not been duly designated by the appointing authority and, accordingly, 
the court was not properly constituted. The validity of that conclusion 
will be first considered herein. 

4. , B;r 1st Indorsement dated 23 August 1944, these proceedings 
were referred for trial to Captain Owen H. Page, Jr., trial judge advo

,. 	 cate of the general court-martial appointed by paragraph 20, Special 
Orders No. 182, Headquarters 16th Armored Division, 3 August 1944, as 
amended by paragraph 9·, Special Orders No. 196, same headquarters, 

· 19 August 1944. 	 Captain Page had in tact been detailed as trial judge 

advocate of the court by said Special Orders No. 182~ The amendment 

promulgated by said Special Orders No. 196 is not material to the mat

ters here under consideration. 


Pursuant to paragraph 13, Special Orders No. 212, same head

quarters, 6 September 1944, the law member of the court was relieved 

and Captain Page was detailed as law member although there was no 

express provision in the orders relieving Captain Page as trial judge 

advocate or appointing another individual ~s trial judge advocate in 

his stead. 


Pursuant to'pe.ragraph 13, Special Orders No. 214, same head
quarters, 8 September 1944, Captain Page was removed as a member of 
the court and Lieutenant Colonel James E. Norvell was designated as 
law member. Paragraph 43 of these same orders thereafter provided 
as follows: 

"So much or par 13 SO 212 this Hq cs e.a amended by 
par 13 SO 214 this Hq cs as pertains to CAPT CR:EN 
H PAGE JR Law Member is rescinded." 

2 
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The trial of the instant case commenced on 8 September 
1944 at 7 P•IJl• and was concluded at 10:55 p.m. that same day with 
Captain Page serving as trial judge advocate. The revie\'ling au
thority who took action on this case was the same individual who 
promulgated Special Orders No. 214, the pertinent parts of which 
are detailed in the next.preceding paragraph hereof. General Court
Martial Orders Ho. 62 covering this case was promulgated under date 
of 21 September 1944. 

5. No citation of authority is necessary to buttress the 
elementary proposition that the same person cannot be both la~ member 
and trial judge advocate on the same court. The effect of the action 
taken by the appointing authority on 6 September 1944 (par. 13, Special 
Orders No. 212), detailing Captain Page as law member of the court, was 
to relieve him as trial judge advocate even though the action did not 
expressly so provide. When a member of the detail for a court-martial 
is expressly relieved he is "taken.off the court entirely." When a 
trial judge advocate is expressly relieved be is nwholly and completely 
removed as trial judge advocate" (CM 211561, Self, 10 B.R. 99). The 
legal result is the same whether he be relieved by express provision 
or by implication as in this case. Thus, on 6 September 1944, Captain 
Page had been removed as trial judge advocate. 

On 8 September 1944, by paragraph 13, Special Orders No. 214, 
Captain Page was removed as a member of the court and Lieutenant Colonel 
Norvell was detailed as law member. This order did not operate to reap
point Captain Page as trial judge advocate. It removed him i'rom the 
court and did nothing more. 

We now come to the final order, paragraph 43 of these same 
Special Orders No. 214 which "rescindeda so much of paragraph 13, 
Special Orders No. 212 (appointment or Captain Page as law member) ll 

mended r ah 1 S ci 1 Order No (removal of Captain 
:Page as a member or the court as pertained to Captain Fage. In 
interpreting paragraph 43 of Special Orders No. 214, it must be borne 
in mind that an appointing authority may legally designate a trial 
judge advocate in any manner by which he chooses to express his will. 
He may designate him by telephone call or by telegram •.The manner or 
vehicle by which the appointing authority expresses his intent is im
material (S~lf case, m). Thus, the crux or the instant question 
is, what did the appointing authority intend to accomplish by pe.ra
graph 43 of Special Orders No. 214 when he "rescinded" two previous 
orders. · 

The verb "rescindtt means "to abrogate; annul; cancel" or 
"to vacate and make void" (Webster's New International Dictionary, 
2d ed.). Rescission is •the complete undoing of a .thing done and 
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in the case of contracts, returns the parties to status quo" (Words 
and Phrases,. Perm. Ed., Vol. 37, p. 117, ll9). · It thus becomes 
apparent that the appointing authority intended to vacate, make void 
and completely undo so much of paraeraph 13, Special Orders No. 212 
and. paragraph 13, Special Orders No. 214 as pertained to Captain Page. 
He intended the series of Special Orders to stand as if the vacated 
portions had. never been proraulgated. By this rescission those portions 
were rendered void ab initio. Striking these rescinded portions from 
the series of Special Orders pertaining to the instant court there re• 
mains the orders appointing Captain Page as trial judge advocate (par. 
20, SO no. 82) and Lieutenant Colonel Norvell as law member (par. 13, 
SO No. 214). That the appointing authority intended his action to have 
this effect of clearing the record"of all mention of Captain Page except 
as trial judge advocate is apparent when we consider that he not only 
rescinded Captain Page's appointment as law ~mber but also his removal 
as law member. Thus, he intended to obliterate from the series of orders 
any mention whatsoever of Captain Page other than in his capacity as 
trial judge advocate. 

The question may be asked, how can Captain Faee's appointment 
as trial judge advocate be revived when it was killed by his appoint
ment as law member? Has he not been wholly and completely removed as 
trial judge advocate so that he cannot now be restored to th.at position 
except by a new order expressly so appointing him? The answer to these 
questions is clear. When.certain portions of Special Orders were re
scinded the intent or the appointing authority was to strike them from 
the record and leave the series or Special Orders as it these portions 
had never in tact been promulgated. Their effect was uprooted with 

• them. 	 So far as the series of Special Orders are concerned they were 
returned to the condition they were in prior to the promulgation or the 
rescinded orders. Thus, the net result, after rescission of these two 
orders, was.then to restore to full force and e££ect the order appoint
ing Captain Page as trial judge advocate. 

Does our opinion do violence to any established rules or law? 
Let us consider first whether it offends principles relative to repealed 
and repealing statutes. At common law when a statute was enacted repeal
ing a former statute "the effect was, without formal words £or th.at 
purpose to restore the law as it was before the passage of11 the repealed 
statute (United States v. Philbrick (1886), 7 s. Ct. 413, 120 U.S. 52, 
30 L. ed. 559). In other words, the comnon law gave the same effect to 
a repealing statute as we here give to the appointing authority's order 
or rescission. Subsequent to the above decision Congress passed a 
atatute, similar to many which have been enacted by state legislatures,
providing as 1'ollows, vizc 

"Whenever an Act is repealed which repealed a former 
Act, such former Act shall not thereby be revived unless 
it sh.all be expressly so provided" (R.S. 12, l u.s.c. 28). 

4 
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Xhis s~tute· is neither controlling nor helpful in determining our 
question. It applies only to Acts or Congress. Moreover, it applies· 
to "repealed11 and' repealing Acts. We are not here concerned with a 
repealing order; we are concerned with a rescinding order. Although 
rescission and repeal may have been synonymous in legal effect at 

common law, the meaning of the latter term has been circumscribed by 
the foregoing statute with respect to Acts or Congress. We are not 
compelled to ascribe, nor indeed are we warranted in ascribing, to 
the word "rescind" a legal etfect provided by statute for an entirely 
different word when .used in reference to a particular situation not 
pertinent here. · 

We are not unmindful of an opinion of The Judge Advocate 
General wherein it is stated that "The revocation of an order does 
not render it void~ initio, but simpl7 stays its execution at the 
point of revocation11 (SPJGA 1943/524.03). However, we are concerned 
here not with a revoking order but with an order rescinding earlier 
orders. · 

Furthermore, stepping outside the narrow fields of etymology 
and philology we find that the record as a whole supports the conclusion 
that Captain Page was intended as trial judge advocate by the appointing 
authority. Captain Page acted as trial judge advocate during the trial 
and he so verified the record of trial. The results of that trial were 
approved by the appointing authority. Such action completely denies aey 
intent of the appointing authority not to have Captain Page as trial 
judge advocate of this court. In all this series of orderp no person 
other than Captain Page was ever designated as trial judge advocate by 
the appointing authority.- That fact is not irrelevant in revealing the 
intent of the appointing authority and is consistent with our conclusion 
with respect thereto. Finally, i£ we hold that the appointing authority· 
did not intend Captain Page as trial judge advocate we are holding in 
net effect that he intended to accomplish nothing by paragraph 43, Special 
Orders No. 214. Such a conclusion is obviously incorrect. He did in
tend to accomplish something and clearly that was the restoration ot 
Captain Page as trial judge advocate or this court. Though the form in 
which the intent was expressed may have been inartful and cumbersome we 
cannot deey legal effect to its substance when it is app:,.rent. 

Accordingly, the Boe.rd of aeview is or the opinion that Captain 
Page was properly detailed by the appointing authorit7 as trial judge 
advocate in this case. 

6. An examination of the record of trial reveals that it is 
legally sufficient in all other respects t9 support the findings or 
guilty and the senten~~::: ey the·revie•ing authorit,'. 

.. ~; /1::!_z#::f. , Judge Advocate. 

Concurring Opinion , Judge Advocate. 

42..:;~~.;..;;..;;.;. ......----'....V:m..~-·--.. Judge Advocate~ 
5 
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WAR DEPARTlJENT(218) 
Army Service Forces 

In the Office of 1The Judge Advocate General 
Washington, D. c. . 

SPJGH 
CM 264724 

UNITED STATES ) 16TH ARMORED DIVTI3ION 

v. Trial.by G.C.M., convened at 
Camp Chaffee, xrkansas, 8 . 

. Private MELVIN K. BAUSWELL ) September 1944. Dishonorable 
(35895682), Headquarters discharge (suspended) and con
Compe.ny, 64th Armored ~ finement for two (2) years. 
Infantry Battalion. ) Rehabilitation Center. 

l 

CONCURRING OPINION bf GAMBRELL, Judge Advocate 

1. I do not concur in the conclusion reached in the majority 
opinion that paragraph 13, Special Orders· No. 212, 6 September 1944, . 
.bad the legal effect of removing Captain Page "wholly and completely 
***as trial judge advocate." Ir such were the effect ot that 
paragraph, then it would be my opinion that Page could be restored 

·as trial judge advocate only by a new appointment of him to that office. 

2. · In my view, the order which purported to appoint Page as 

law member (paragraph 13, Special Orders No. 212) did not have the 

automatic etfect of "removing" him as trial judge advocate, but in

atead gave him a dual status which could be corrected,and which was 

corrected two da;ys later, on 8 September 1944, by paragraph 13, 

Special Orders No. 214, removing him as a member of·the court and 

appointing a new law member. It is, of course, true that a general 


..1 court-martial is incapable of taking valid proceedings if the trial 
judge advocate of the court is also a member of the court, but that 
was not attempted here. The inadvertence of naming Page as law member 
was corrected before the court convened and commenced to function. 

The situation here presented would seem to be no different, 
in effect, from the case where the original order appointing a general 
court-martial inadvertently names the same officer both as trial judge 
advocate and as law member. Could there be any doubt that, in the 
supposed case, the mistake could effectively be corrected before the 
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court transacted any business merely by an amending order substituting 
another officer as law membert It is believed that such corrective 
action would be entirely in order. 

It is evident that, in the instant case, the naming of Page 
as law member was due to an inadvertence. An examination of the entire 
series of orders can lead to no other conclusion than that the appoint
ing authority intended to retain Page as trial judge advocate. It is 
to be noted, in this connection, that the order which named him as law 
member neither ma.de any reference to the fact that he had already been 
designated as trial judge advocate nor proceeded to appoint a new trial 
judge advocate. When the mistake was discovered, steps were taken im
mediately to correct it by substituting a new law member {paragraph 13, 
Special Orders No. 214, 8 September 1944). 

For the reasons mentioned, it is my opinion that Captain Page 
was duly authorized to serve as trial judge advocate at the trial of 
this case. 

3. As indicated in paragraph 1 above, however, if the conclusion 
reached in the majority opinion that Page was removed 11wholly and 
completely" as trial judge advocate by the order purporting to appoint 
him law member, to the.same extent as if he had been expressly relieved, 
be accepted as sound, then it is my opinion that.Page was not reinstated 
as trial judge advocate by either paragraph 13 or paragraph 43 or Special 
Orders No. 214, 8 September 1944. Paragraph 13, in terms, deleted from 
the order appointing Page as law member (paragraph 13, Special Orders No. 
212, 6 September 1944).the entire line which referred to Page, viz: 

"CAPT CJilEN H PAGE JR 01283124 INF 18th Armd Inf' Bn-
Law Member" · 

Notwithstanding such deletion, paragraph 43 purported to rescind so 
much of the s·ame order ·(paragraph 13, Special Orders No. 212), "as 
amended" by the deleting order, as pertained to Page. It is urged in 
the majority opinion that special significance attaches to the word 
"rescind.• Reference is ma.de to contract rescission,•where the parties 
are returned to the status quo, and it is said that, by rescinding the 
intervening orders, paragraph 43 "revived" Page's original appointment 
as trial judge advocate. I am not persuaded that the term "rescind", 
as com..'lonly used in War Department orders and regulations, carries any
such special significance. In the absence of any authoritative precedent 
that it does carcy the special significance urged in the majority opinion, 
it is my view that the term "rescind" is used in War Department orders 
and regulations synonymously with the terms •vacate", •delete" and "revoke" 
and, as so used, has the same meaning as those terms. That all of these 
terms are synonymous in collllllon usage is indicated by their definitions 
in the standard dictionaries. 

2 
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The majority opinion states that when certain portions·or 
the Special Orders 11were rescinded the intent of the appointing au
thority was to strike them from the record and leave the series or 
Special Orders as if these portions had never in fact been promulgated." 
This argument imputes a retroactive effect to paragraph 43, namely, 
that it goes back and revives a portion of an order which had been 
"killed" and thus 11 restores" Page as trial judge advocate. This is 
contrary to the established principle that, except for the purpose or 
correcting errors or supplying facts or data omitted, orders cannot 
be giv~n retroactive effect (SPJGA 1943/524.0J;SPJGA 1943/3800; 
SPJGA 1942/4757; SPJGA 1942/6256; SPJGA 1942/5005; 15 Comp. Gen. 9.35). 

Considerable reliance has been placed upon the apparent intent 
or the appointing authority to 11 restore11 Page as trial judge advocate, 
and this has been used to bolster the argument for giving paragraph 4.3 
a retroactive effect. However strong the inference or such intent ma7 
be, it cannot properly be given the effect contended for in the absence 
of .Ill unequivocal expression or the intent. Any other rule would prove 
to be mischievous, and would make for uncertainty. It is to be noted, 
for instance, that the original order appointing the court here under 
consideration named an assistant trial judge advocate as well as a 
trial judge advocate. As an argument against the presumed intent 
here asserted, it may be pointed out that it was not necessary that 
Page's appointment be "revived." The assistant trial judge advocate 
might have acted (CM 211561, Self, 10 B.R. 99). Also, with reference 
to the strength of the inference or the 1ptent or the appointing au
thority to "restore" Page as trial judge advocate, it is to be observed 
that the appointing authority was not limited in the expression of his 
intent to the use of any particular term, such as "rescind." He could 
easily have added a paragraph to Special Orders No. ;?U. expressly reap
pointing Page as trial judge advocate. The due appointment of the trial 
j'udge· advocate must not be left to the conjecture which. would result 
from indulgence in inferences or unexpressed intents. Absence of a duly 
appointed trial judge advocate is jurisdictional, and requires that the 
findings and the sentence be vacated (CM 200734, ~, 5 B.R. 1). On 
jurisdictional questions it is particularly important that no vital link 
be left in an uncertain status. 

Reference is made in the majority .opinion to United States v. 
Philbrick (120 U.S. 52; 7 s. Ct. 413), which purports to state the com
mon law rule as to the effect of the repeal of a repealing statute by a 
subsequent repealing statute, and the following comment is made with 
reference to the rule so stated: 

"In other words, the common law gave the same effect 
to a repealing statute as we here give to .the appointing 
authority's order of rescission.• 

3 
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While the law held in the Philbrick case to have been ttrevived" 
actually was not statute law, it is not doubted that the same result 
would have been reached had it been statute law. In so far, however, 
as the reference in the majority opinion to the Philbrick case is in
tended to imply that the so-called common law rule announced in that 
case currently applies to ~ar Department orders and regulations I 
express a dissent. I have seen no authority supporting the proposition 
that if the Uar Department were to issue Order C today, vacating Order B 
which was issued one year ago and which by its terms revoked Order A, 
the last mentioned Order would be automatically revived. My under
standing of the administrative practice is that Order A, having once 
been revoked by competent authority, remains inoperative unless and 
until it is expressly revived by compet~nt authority. 

Finally, the fact that the action sheet was signed by the 
same officer who issued Special Orders No. 212 and Special Orders 
No. 214 may be taken as adding strength, if any be needed, to the 
inference that the appointing authority intended that Page should 
serve as trial judge advocate; but, since the dle appointment of the 
trial judge· advocate is jurisdictional (Burns case, supra), such ap
pointment cannot be accomplished,™ pro .!:l:1u£, through the execution 
of the action sheet. 

4. For the reasons stated in paragraph 2 of this opinion, it 
is my opinion that Captain Pace was duly authorized to serve as trial 
judge advocate at the trial of this case. Also, I concur in the majority 
opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence. 

Judge Advocate. 

4 
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VTJ.R DEFARTiuENT 

Army Service Forces 
In the Office of The Judee Advocate General 

7/ashington, D.C. 

SPJGN 
Ci.I 264725 

Z 4 tJOV 1944 
UI(I I'ED STATES 	 ) SECOND AIR FORCE 

) 
v. , 	 ) Trial by G.C.hl., convened at 

) Colorado Springs, Colorado, 
Second Lieutenant GjORGE ) 9 September 1944. Dismissal 
J. GIESSNER (0-722049), ) and total forfeitures. 
Air Corps. ) 

OPINim; of the ,BOARD OF IiliVIEVf 
LIP3COiill, 0 1 COI'!I-.OR and GOIDEH, Judge Advocates 

1. "rhe Board of Review has examined the record of trial in the 
case Qi' the officer named above and submits this, its opinion, to The 
Judge );o.vocate General. 

~. The accused was tried upon the following Charge and Specifi 
cation: 

C:IARG:i.i:: Violation of the 96th Article of 'War. 

Specification: In that Second Lieutenant George J. 

Giessner, Air Corps, 269th Anrry Air Forces Base 

Unit, Section E, did, in the vicinity of the City 

of Alva, Oklahoma, on or about 2 August 1944, wrong

fully fly a P-47 type aircraft at an altitude of 

less than five hundred (500) feet· in violation of 

Paragraph 16a (1) (d), · A.mry Air Forces Regulation 

60-16, dated 6 1'Iarch 1944. 


He pleaded not guilty to and was. found guilty of the Charge and its 
Specification. He was sentenced to be dismissed the service and to for
feit all pay and allc:mances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial for acti.on under 
Article of War 48. 

3. The evidenc£f for the prosecution shows that on 2 August 1944 the 
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accused was "briefed" for a low altitude cross-country flight from 
Strother Field, Winfield, Kansas, to Alva, Oklahoma, which was scheduled 
to be performed at an altitude of from 200 to 500 feet. He was definitely 

·"briefed", hov,ever, to perform the flight at an altitude of about 400 

feet and it was unnecessary to descend lower to accomplish the mission 

(R. 16-22). He took off at about 1300 o I clock in a P-47 plane and re
turned about an hour later. According to the testimony of the plane's 
crew chief., it was in "flying shape" and undamaged when the accused em
barked but when the accused returned the left wing tip was slightly 
damaged and had dirt on it which the witness observed as he w~s parking 
the plane (R. 8-10, 40). The damaged part was removed, properly identified 
and admitted into evidence (R. 11-16; Ex. ·1). The accused immediately 
after landing had renarked to a 'Vii tness that "it may go kind of tough on 
Ji,.i}11 (R. 14) • 

Sl'J.ortly after returning from the mission the accused voluntarily 
stated to his flight leader and the assistant operations officer that he 
h1td been flying low and had evidently struck a knoll or some rise in the 
ground (R. 23-25, 32-34). He likemise mad~ a similar voluntary admission 
to th~ investigating officer and, after being apprised of his right to 
speak or remain silent, he executed and dAlivered to such officer a sworn 
statement as follows: "Cn 2 August 1944 I was on a Low Level Navigation 
Flight from Strother Field, Winfield, ;(ansas, to Alva, Oklahoma, and re
turn. On the way to Alva, Oklahoma, I flew below the altitude prescribed 
in Strother Field Operations Order No. 3011 (R. 27-29; Ex. 2). The in
vestigating officer also testified that Operations Order No. 30 scheduled 
the flight for an altitude of between 2JO to. 500 feet, that he had in
spected the area overfwhich the flight was made which he described as "of 
a rolling nature., gullies and small mounps, and sort of broken country, 
very sparsely settled" .and that he attributed the incident to the accused's 

· i-nexperience (R. 29-32). The court took judicial notice of Army Air Forces 
Regulati.on 60-16, dated 6 March 1944 (R. 7). 

4. The evidence for the defense shows that the accused I s instructor, 
his flight leader, the investigating officer and the assistant operations 
officer,.all of whom had testified for the prosecution, as witnesses for 
the defense attributed to the accused an excellent reputation both as to 
character and military proficiency, described him as a diligent and eager 
student with more than average ability and attested ·that he had previously 
always obeyed orders (ri. 36-37, 37-38, 38-39). • 

The accused elected to make the following unsworn statement: 

"Sir, I would like to make a statement, saying that 
I joined the .Air Corps for the purpos~ of going overseas 
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and fighting, and that's one of my biggest am
bitions. I ·always have been wanting combat all 
along, 1and I can't see where any mistal:e in train
ing or something like that should forfeit your 
chance of doin; good on the other side. I would 
like to continue on rzy training and go overseas 
as soon as I can. That I s all, sir" (H. 41). 

5. The Specification alleges that the accused on or about 2 

August 1944 in the vicinity of Alva, Oklahoma, wrongfully new a P-47 

type aircraft at an altitude of less than 500 feet in violation of para

graph 16a (1) (d), A:rmy Air Forces Regulation 60-16, dated 6 March 1944• 


. 	The named regulation prohibits the opera ti. on of aircraft 'F-thin 500 feet 
_ above 	the ground· except over obstructions, populous places or assemblies 

of persons w'nere the limit is 1090 feet and except when an altitude of 
less than 500 feet is authorized as necessary for the proper execution 
of a tactical fiight, engineering or training mission. "Disobedience 
of standing orders" is conduct prejudicial. to good .order and military 
discipline (MGM., 1928, par. 152~. 

The evidence- for the prosecution conclusively shows that the 
accused, although anbarking upon a flight scheduled to be performed at 
an altitude between 200 and 500 feet, was definitely "briefed" to per
form it at about 400 feet. The accused must be presumed to have knowledge 
of the provisions of the controlling regulation of which the·court appro
priately took judicial. notice and the evidence shows that he also had 
actual knowledge thereof. The testimony of the plane's crew chief and 
the damaged wing tip unquestionably establishes the corpus delicti of · 
the alleged offense which was committed by the a~cused when he deviated 
both from his "briefed" instructions and his scheduled orders because, 
although authorized to i'ly at less than 500 i'eet, he was "briefed" to 
fly at about 400 feet and was scheduled to fly in no event at less than 
200 feet. The evidence of the prosecution, tm admissions of the ac
cused and his sworn statement clearly establish his guilt of the offense 
alleged. His previous good character and excellent reputation and in
experience, while furnishing .n. basis for mitigation, constitute no de
i'ense. The evidence, therefore, beyond a reasonable doubt supports the 
findings of guilty of the Charge and its Specification. 

6. The accused is about 22 years old. The War Department records 
show that he is a high school graduate and is unmarried. From June 1941 
until February 1943 he was employed a.s an "electrical switchgear assemble r 11 

by a manufacturing concern. He has had enlisted service from 30 June 
1943 until 15 April 1944 when be was commissioned a second.lieutenant upon 
completion of Officers' Candidate School and that he has had active duty as 
an officer since the latter date. ' 

- 3 



(226) 

7. The court was leeally constituted. No errors injuriously af
fecting the substantial rights of the accused nere comrnittad C::uring the 
trial. For the reasons stated, the Board of l!.eview is of the opinion 
that the record of trial is legally sufficient to support the findings 
of the Charge and its Specification and ~he sentence, and to warrant con
firmation thereof. Dismissal is authorized upon conviction of a viola
ti on of .Article of War 96. 

Judge Advocate.~t~. 
. ',·1 /'

---1'. _,ti 1:C)- 0/~1),-1.._,, 
___7_~;1.vr1-,--··_,__.,_v_______, Judge Advocate. 

, Judge Advocate. 
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SPJGN 
CM 264725 

1st Ind. 

liar Department, J.A.G.O., NOV 30194(. To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Li.rutenant George J. Giessner (0-722049), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally su.f'ficient to support the findings and 
sentence and to warrant confirmation thereof. r recommend that the 
sente-cce be confirmed but commuted to a forfeiture of pay o! $75 per 
month for. six months and that the sentence as thus modified be or
dered executed. 

J. Consideration has been given to the attached letter .from 
Mrs. Helen E. Giessner. 

4. Inclosed are a draft o! a letter !or your signature, trans
mitting the record to the President for his action,. and a fono. of 
Executive action designed to· carry into effect the foregoing recom
mandation, should Sllch action meet with approval. 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


5 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. o.f ltr. for 

sig. Sec. o! War. 

Incl 3 - Form of Executive 


action. 

Incl 4 - Ltr. from Mrs. Helen 


E. Giessner. 
Incl 	5 - Mamo .from Commanding 


General, Army Air Forces. 


( Sentence confirmed but commuted to fori'ei ture of $75 per month 
for dx months. G.c.v.o. 7, 5 Jan 1945) 





Wii.R DEPAR1'1vlliNT 

Army Service Forces 


In the Office of The Judge Advocate General 

·,fashington, D.C. 
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SPJGQ 
CM 2647Z7 18 OCT 1944 

U N I T E D S T A T E S 	 ) AIASKA.N DEPARWENT 

) 


v. ) Trial 	by G.C.M., convened at 
) APO 900, c/o Postmaster, 

Lieutenant Colonel GErnGE ) Seattle, Washington, 29 August 
E. Mil'<! (0-371539), 94th ) . 1944. Each: Dismissal. 

AAA Gu.>1 Battalion, and ) 

lieutenant Colonel EARL H. ) 

KELSO (0279109), 364th ) 

Infantry, Adak, Alaska. ) 


OPilHON of the BOARD OF REVI:D'{ 
ANDR1WS, FREDERICK and BIERER, Judge Advocates. 

l. The record of trial in the case of the officers named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused were tried at common trial, by their consent, , 
upon seJarate Charges and Specifications as foll<m.5: 

As to Lieutenant Colonel Maki: 

CHAP.GE: Violation of the 85th Article of War. 

Specification: In that Lieutenant Colonel George E. Maki, 

Coast Artillery Corps, Ninety-Fourth Anti-.ilrcraft-· 

Artillery Gun Battalion was, at United States Troops 

Adak, Alaska, on or about 4 August 1944, found drunk 

on duty as Canma.nding Officer of the Ninety-Fourth 

Anti-Airc~aft-Artillery Gun Battalion. 


As to Lieutenant Colonel Kelso; 

CHARGE: Violation of the 85th·Article of War. 

Specifications In that Lieutenant Colonel Earl H. Kelso, 

Infantry, Third Battalion, Three Hum.red and Sixty

Fourth Infantry was, at United States Troops Adak, 

Alaska, on or about 4 August 1944, found drunk while 

on duty as Commanding Officer of the Third Battalion, 


· Three Hum.red and Sixty-Fourth Infantry. 
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Ea.ch of the accused pleaded not guilty to the Charge and to the Speci
fication. Each was found guilty of the Charge and. of the Specification 
applicable to him. No evidence of previous convictions was introduced. 
:Ea.ch was sentenced w be dismissed the service. 'lhe reviewing authority 
approved the sentences and forwarded the record of trial for action 
under Article of War 48. 

J. The case for the prosecution, establish~ by competent evidence 
plus facts proper for judicial notice, w-c;1s as follows. 

Adak Island is a part of the Aleutian Group in the Territory 
of Alaska. It is an advanced base located in a theater of operations 
and in a designated defense area, officially defined as an area subject 
to attack (R. 79, ill; General Order Number 67, lfar Department, 16 
October 1943; Memorandum Number 170, Joint Chiefs of Staff, 30 December 
1943; Circular 328, War Depart::nent, 9 August 1944). The area -was r&
garded as a combat zone in the sense that outposts were pl.aced an 24-hour 
duty at the times here pert:inent (R. 10). On 3 August 1944 the President 
of the United Sta tea and his official party visited the island and 
remained until 4 August 1944 (R. ~, 72, 77; Exs. l, 2, 3). 

On 3 and 4 August 1944, the accused were st.tioned on Adak. 

Lieutenant Colonel Kelso was Coounanding Officer of the 3d ·Battalion, 

364th Infantry, a labor battalion performing duties for the resident 

engineer. The battalion was a part of the regiment (R. 8). Lieutenant 

Colonel Miki was Commanding Officer of the 94th Anti-aircraft Artillery 

Oun Battalion, a part of the 210th Anti-aircraft Artillery Group. 

Colonel John F. Goodman was in command of the 364th Infantry Regiment 

and Colonel Robert F. Gleim of the 210th Anti-aircraft Artillery Group, 

and as such they were the Coumanding Officers, respectively, of the 

accused (R. 6, 12). 


The Anti-aircraft Artillery on the isla.nd -was pl.aced by orders. 
in status "green", condition "one", during the stay of the President 
and his party on the island. TI1.at is an operational status, wherein 
gun crews, at t.~e order of the battery commander and upon his decision, 
are to fire upon any aircraft defmitely identified as hostile. It 
is distinguished from status nyellown, a clearance for fire upon all 
aircraft not identified as .friendly. Cmdition 11one" calls for all 
units to be ready to deliver :immediate fire .t':t-om all weapons, with 
normal crews. It is appropriate where air attack is :imminent. These 
orders were fully communicated to anti-aircraft artillery personnel, 
and had been discussed at a meeting attended by Lieutenant Colonel Maki 
on 2 August 1944, preparatory for the occasion (R. 13; Ex:. 4). 

On the evening of 3 August 1944; Lieutenant Colonel Kelso 

acted as host at a seafood dinner party at the 3d Battalion Officers' 

Club, where he took an active a.nd leading part in the actual prepara

tion and cooking of the food. Lieutenant Colonel Maki attended as his 
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guest. Drinks were served and generally partaken of by the officers 
present, to such extent as their individual inclinations and discre
tion dictated. According to First Lie~tenant Phillips, Manager of 
the Club, both of the accused became "extraordinarily hilarious and 
loud," more so than the other officers; were "unsteady on their feet," 
and were, in his opinion, drunk when they left the Club a.t a.bout 
9s00 p.m. (R. 33, 36, 38). That was also the opinion of First Lieutenant 
Stiles (R. 66). 

Captain Beaver, Lieutenant Colonel Kelso's Bx:ecutiva Officer, 
who shared his quarters, brought two bottles of bourbon whiskey from 
quarters to the Club at Lieutenant Colonel Kelso I s request and remained 
from shortly before 6:30 to shortly after 8 o'clock (R. 54-55). Both 
the accused were drinking, as we~:e the other officers, but both were 
in good shape then (R. 60). A.t about 9 or 9s30 o'clock, Captain Beaver 
went to his quarters and found both the accused there, where he remained 
with them until about midnight. "For the most part, they were drinking 
and talking". Captain Beaver was r:ot drinking. (R. 55-56, 60) 

About 10:30, Colcnel Gleim had called Lieutenant Colonel M3.ki 1 s 
phcne and been placed :in touch with him by his Executive within five 
minutes, at Lie11tenant Colonel Kelso 1 s quarters. Colonel Gleim informed 
Maki that his battalion was on "A" alert status to prepare to return 
to the continental United States, and advised him to leave the party 
and go home, as there was a lot of work to be done the next day (R. 12). 
On that occasion, Maki' s conversation was entirely coherent (R. 13). 

Lieutenant Colmel :!&lki was talking to Colonel Gleim ai the 
telephone when Captain Beaver a?Tived. Maki hung up the phone, turned 
to Lieutenant Colooel Kelso and said "Kelly, we're going home. 11 He 
seemed mthusiastic and excited (R. 60). A.bout eleven o'clock, Captain 
Beaver, at Lieutenant Colonel Kelso•s request, made a pot of coffee, 
llhich they drank. Captain Beaver offered to take Lieutenant Colonel 
Maki home, as Maki' s "peep" was stuck in the mud. Maki decided to stay 
all night in Beaver• s bed, and Kelso and Maki undressed. Kelso got in 
bed, Ma.ki was getting into bed. Beaver left, about midnight, and went 
to other quarters nearby (R. 56, 57, 60, 61). The accused were intoxi
cated, in Captain Beaver• s opinion, but not drunk, in the sense tha.t 
they could get aroimd without help (R. 59). In a statement during the 
investigation, Captain Beaver had expressed the opinion that they were 
drunk (R. 62). He testified that they had not reached the stage where, 
in his opinion, the rational and full exercise of their faculties 
would be seriously impaired (R. 61). The quarters were then in good 
order {R. 57). · 

About midnight, Colonel Goodman received a telephone call from 
Lieutenant Colonel Kelso, whose voice, agitated and frightened, said 
"Colonel, I had a little party over here in my battalion, and then I 
don•t know what h:.ippened. I killed two of my officers. Come and get 
me. n He asked Colonel Goodman to call the Military Police to "send 
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everything they h-.d out there.rt Colo..-iel Goodman told him to stay where 
he was, and sent Lieutenant Colonel Utter, Regimental Executive, am 
Captain White, his Adjutant, over 11 to see what was the matter with him. 11 

Colonel Goodman then 11 got 11 Lieutenant Colonel Brunner, commanding the 
First Battalion, and his Adjutant to "go over and take care of the Third 
Ba.ttalicn." He then called the Provost Marshal and the Post Executive, 
after finding, by a call to the Military Police, that Lieutenant Colonel 
Kelso had ordered an ambulance sent out (R. 7). 

Colonel Gleim received a telephone call from Lieutenant Colonel 
Maki about one o'clock, saying that there was "some sort of trouble out 
there." Maki' s conversation was not entirely coherent. Colonel Gleim 
asked to talk to Kelso, but ttgot no intelligent information out of him. 11 

He advised 1:aki to get out of there and return to his own area. Maki 
&aid he would do so and call back :in fifteen or twenty minutes, but was 
detained by the arrival of Lieutenant Colonel Utter to investigate the 
situation (R. 13). 

The ambulance arrived at Lieutenant Colonel Kelso 1s quarters. 
The driver found both the accused there, apparently all right. They 
said the ambulance was not needed, so he left immediately. Lieutenant 
Colonel Maki had a pistol in his hand (R. 10-12). 

A.bout 1:15 a.m., Lieutenant Colonel Brunner and his Adjutant, 
Captain Barton, arrived at Lieutenant Colonel Kelso' s quarters. Kelso 
was trying to make a phone call to Captain Beaver. Maki was beside 
him. Both called Lieutenant Colcnel Brunner by name. Maki handed him 
two loaded pistols to smell and see if they had bem fired. The pistols 
were in Maki' s belt, out of holsters. Brunner removed the clips and 
examined thEIII, also cne hang:ing in a holster on the wall, and Captain 
Barton did likewise. None had bem fired. Asked what .the trouble was, 
Kelso said he did not remember and Maki that he did not know. Maki I s 
lip was cut a.nd he had blood en his face. Kelso had a small spot of 
blood on his rose (R. 15-17, 46). 

,:, 

Lieutenant Colonel Utter; Regimental Executive, and Captain 
White, Adjutant, arrived shortly after. Kelso did not know what had 
happened. He said he had been at battalion officers' club at a dinner. 
He did not know where the officers were who had. been at the-dinner, 
and did not rsnember wh-t had happened. He rElllembered calling Colonel 
Goodman, but not lfhat he had told him. Lieutenant Colonel Utter sent 
Captain White and Captain Barton to find Captain Beaver and round up 
the officers of the Third Battalion to see if anyone had been l"D.lrt (R. 
25). They did so, and the officers assembled in the other room of the 
hut (R. 34, 35, 46-47, 57). 

Captain Beaver returned about two a.11,.., 4 August, being 

awakened and. informed that he was wanted there. The table then had 

been moved out fran the wall and its varied contents had fallen to 

the floor. There were a jug of coca-cola syrup, two whiskey bottles, 

one broken, and other articles on the floor (R. 59). In the wall, 
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about six and a half feet .from the floor, there was a. hole abait an 
inch or an inch and a quarter in diameter, with a dent in the waJJ. 
above it, which Captain Beaver had not seen before. The accused were 
dressed. Ea.ch of them had some blood en his face. Lieutenant Colonel 
Brunner, Captain White and Captain Barton were there. Lieutenant 
Colonel Utter came in. Lieutenant Colonel Maki left with some of 
these officers and Captain Beaver remained the rest of the night (R. 
58). 

Captain Hays, Provost Marshal, arrived about 1:30 to 1:50. 
He found Lieutenant Cola:iel Utter trying to find out what had happened 
and unable to do so. Lieutenant Colonel Maki said he did not know 
wh9.t had happened until he woke up en the floor, hearing Lieutenant 
Colcnel Kelso calling Colonel Goodman (R. 73). Maki was not sure 
llhether anybody had been hurt, and had turned the pistols over to 
Lieutenant Colonel Brunner, saying he did so to make sure that they 
got into thE!, right ha.Iris and that they had not been fired. Maki had 
blood on his face, about his mouth and nose. Kelso had blood on his 
face and also his ha.nds, "llhere he had cuts. Both the accused staggered. 
Kelso' s speech was not too coherent. They were fully dressed. The 
room was in disorder. Captain Hays examined the pistols, which had 
not been fired (R. 74-75). 

After conducting their investigation and finding that, nobody 
had been injured, the officers, except Lieutenant Colonel Kelso and 
Captain Beaver, left the hut about 3:45 to 3:55 a.m. Lieutenant Colonel 
Mi.ki left with Lieutenant Colonel Brunner, Captain Barton and Captain 
Hays. Arrived_ at the min road in front of his unit, Maki said he 
could make it to his quarters all right, and _did so with no trouble 
(R. Z3). 

Lieutenant Colonel Brunner• s first opinion was that the accused 
were intoxicated. When he took Maki home, he would not say that M'iki 
was drtmk to the extent of not having his faculties about him. He 
could carry on an intelligent conversation. He stood practically the 
entire time they were in the room an1 walked without trouble (R. t)). 
In the witness• opinion, both Lieutenant Colonel Kelso (R. 20) and 
Lieutenant Colonel M3ki (R. 24), at the time he left, were able to take 
command of their battalions. It was not necessary for LieutEna.nt Colonel 
Brunner to take command of Lieutenant Colonel Kelso' s battalion, and 
he did not do so (R. 24). 

Lieutenant Colonel Utter regarded both accused as umer the 
influence of liquor ffl'l.en he arrived, but found them able to converse 
and answer questions, except tha.t neither knew what had happened·, and 
both could function mentally and physically. In his op:!.nion, both 
were in full and rational exercise of their faculties while he was in 
the room (R. 'Zl). 

Captain Barton observed that Lieutenant Colonel Maki I s condi
tion improved· while he was there. He regarded both the accused as 
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intoxicated at th£.· time of his arrival (R. 49, 50). Lieutenant Colonel 
Kelso1 s conversation made sense. The wi tr:ess would not say that his 
faculties were wholly :im:i;:aired (R. 51). Lieutenant Colonel 1,1:lki was 
in con'l;,rol of his faculties <luring the ride horu1:, and directed the 
group to his quarters. 

Captain Hays, the Provost Marshal, stated his opinion that 
both the accused were drunk when he saw them in Lieutenant Colonel 
Kelso' s qc1arters (R. 75). Lieutenant Colonel L!a.ki was considerably 
sobered when they took him home (R. 76), and then had full control 
of his facvlties (R. 79). 

Lieutenants Phillips and Stiles, who had regarded the accused 
as intoxicated when they left the officen' club, were among the offi
cers rounded up at Lieutenant Colonel Kelso' s quarters about 2130 in 
the morning. They, with several other officers, reII'.ained in the other 
room of the two-room hut. The place was hot and stuffy and full of 
cigarette smoke (R. 45). Lieutenant Stiles had insufficient opportunity 
for observation to form an opinion of the accuseds 1 condition at that 
time (R. 67). Lieutenant Phillips thought they were drunk then (R. 36), 
but trat a cup of coffee and a· little :iresh air would have made a dif
ference at that time. ' 

4. For the defense, each of the accused officers stated that he 
was faniliar with his rights and testified in his own behalf. 

Lieutenant Colonel Kelso testified as to his duties (R. 88), 
that he wa.s told shortly after his arrival on the island that his 
tiattalion would be under the resident engineer for work details and 
labor, and it had l.>een so ever since. After a reorganization in the 
Engineers Department, they had not even bo.thered him about furnishing 
the details. His men were under the resident engineer and did w:hat
ever work he had to do. Administratively, Lieutenant Colonel Kelso 
had done nothing but the usual 11 ho1isekeeping" duties, looking after 
sanitation and the housing, feeding and clothing of his men. His 
battalion was operating as a part of the regiment (R. 90) and he had 
no powers of a detached battalion cornm'lnder, such as c·ourt-rr.a.rtial or 
the transfer, promotion or demotion of his men. He had never been 
called to conference with the Post Colltnander, as was customary in the 
case of tmit commanders. He did riot consider the area,as one of active 
hostilities, nor h:imself as being on duty on the, night in question, 
except as every member of the service is subject to call to duty. He 
felt that he was entitled to certain leisure hours (R. 90). 

Lieutenant Colonel Kelso testified as to the events in question 
that he had planned to have his company commanders together for a little 
feed on some salmon that he and another officer had caught (R. 88). 
Originally planned for an earlier time, the dinner had been deferred· 
to the evening of .3 August by reascn of Colonel Goodman's having called 
the battalion commanders together and told thEl!l of the arrangements 
made for tha. t day. There were to be no activities required after 
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aanetim.e earlier cm ) .lugu.st. Kelso and a sergeant wait to work in 
th~ kitchen at the oft1C8l'S' club about 41:30 :1n the arternocm and pre
pared the dinner. Maki came in at some time before· dinner and rE111&ined 
with Kelso. They had a drink ot. bourbon, which they sipped until 
dinner. There was a drink in !rent or them during dinner. They were 
taJJdng and having .ihn, and Kelso did not think they were out or line 
in any 11ay., Maki wa.s anticipating his organizatim being relieved and 
returned to the States. Kelso knew thq were not intoxicated, because 
the;r needed 'r10 help to get to the car when they lert, ~bout nine o•clock. 
Maki' s car got stuck in the. mud or a temporary road to Kelso• s hut, 
and Kelso invited Maki to come in and spend the night &n:i they 1r0Uld 
get his car out in the morning. They went to Kelso' s cparters and bad 
another drink. Maki called his executive officer to let him lmow lvhere 
he was, and called Colonel Gleim. Uter talking tb Colonel Gleim, Maki 
annomiced that his organization was "going home. 11 They were elated. 
Shortly tberearter, Captain Beaver came in. They- 1rere still "hilarious" 
over Maki' s going home. Cartain Beaver, at Kelso I s request, ma.de sane 
coffee (R. 89). There was no more liqu.or drinking. They drank the 
co!!ee attar i:t; bad ceased to be too ho~' Maki decided to stay- all 
night, Beaver YeDt to quarteri15 nearby, and Kelso and HLki undressed and 
want to bed (R. 90) • Kelso did not remember, from then on, what ca.used 
him to wake up or what caused the telephone calls that someone had been 
hurt. He was trying to piece things .together when Lieutenant Colonel 
Brunner and Captain Barton came, then Lieutenant Colonel Utter and the 
Provost Marshal (R. 90). He knew tbat he spoke to them when they came 
in. He did not remember the phone calls after Maki• s call to Colcnel 
Gleim around l.0130 (R. 91) nor calling for the ambulance, nor the ambu
lance driver coming, nor how the coffee pot and other things got on the 
floor, nor getting dressed, nor how the hole got in the wall. He cut 
his· fingers earlier, in the kitchen, fixing· the dinner at the club (R. 
91). The arrival or the officers upset him, and. the !irst thing he 
renumbered 119.s finding· himself' dressed and asking Lieutenant Co1onel 
Brunner ~t the hell ho was doing there (R. 92). · 

Lieutenant Colcnel 1d:lki testified (R. 96) that the last leave 
ha had .was in A.ugust 1941J that he left the continental United Sta.tea 
6 July- 1942, and arrived on Adak )l October 1942, as a battery conmwi
der in his thEll regil!tent, later organized into a group. Living con
ditions on the isla:oo then were quite primitive. He had becane battalion 
executive in June 1943, and· commander in October 1943. He unierstood 
tmt on 3 bgust 1944 the anti-aircraft was on "green" status and 
condition "one" readiness (R. 97). In the gun battalion, the responsi
bility- !or opening fire is on the senior officer of the gun battery 

·· 	 than present, not the battalion cO!Ilm9.nder. The battalion comnand~ 
wwld have only administra:~ive matters to look after in case o! a raid. 
He wmld be responsible to see that the batteries ware operated, that 
ammunition was supplied and casualties properl;y avacuat.ect, and "things 
like that" (R. 97). Ea.ch battery bad su.fi'ici9nt ammunition reserves 
on hand (R. 100) •. Maki ba.d lert his battalion headquarters that morning 
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around 9130 to atteni the reception !or the President. There, Kelso 
bad invited him to the se~food dinner at the club that evening. In 
the afternoon, Maki bad served as aide to Colonel Gleim, who was com
mander of troops in a revi811' held for the President. A.t"tier tba.t, Yaki 
returned to battalion headquarters and told his executive where he was 
going. He lef't:. there about 51.30 and arriTed at third battalion 

. officers' club around six o'clock (R. 97). Policy was that either 
the battalion commander or the executive should be present at battalion 
headquarters, and Colonel Gleim. had so ordered. Neither bad any defi
nite days off, as did the other officers am men, so the battalion 
caum1Ulder could take time off as he saw fit and conditions in the area 
-.rranted (R. 98). 

. · Lieutenant Colonel Maki attended the seafood dinner, had a 
drink in the kitchen with Kelso while it was being prepared, lef't:. -with 
Kelso around nine o1clock, got his car stuck in the mud on the way to 
Kelso's hut, and ,rent to Kelso•s qnarters. There he called Major 
Carpenter, his executive, who later called him and told him Colonel 
GleiJII had called. J.kki called Colonel Gleim and learned that the 
battalicn was placed on •A" alert to go home· 7 .August. He then called 
.Major Carpenter back and "talked over the move.• That was around 
lOs.30 (R. 98). Colcnel Gleim had said that he ba.d better be going 
home, as there was a lot of• work to do the next day, and Captain Beaver 
arrived and wanted to take lrlm home, but it had been a tiresome day 
and they decided he had just as well stay there and leave the next 
morning. "Everything 119.8 in control at the battalion." (R. 98) Some 
time later they had coff'ee, sat around and talked a while, than Captain 
Beaver 11'8rlt to other quarters and, Kelso and Maki undressed and went to 
bed (R. 99). 

The next thing Maki remembered was that he woke up and heard 
Kelso calling Colonel Goodman, and some talk of shooting. He did not 
lmOW' whether there had been ar17 or not, BO called Colonel Gleim and 
told him there had been some trouble. Colonel Gleim said he had better 
go home, and he said he would as soon as the trouble 11&s straightened 
out. !Bki dressed and started rounding up the pistols to see if any
had been fired. They- bad not, to the best of his knowledge. He had 
not heard aeya:ie call for an ambulance, but an &mbulance driver came. 
Maki told him they did not need it. . Then Lieutenant Colonel· Brunner 
and his Adjutant came, and Maki asked Lieutenant Colonel Brw:mer to 
check the pistols and verify his observation that they bad not been 
.fired. Then Lieutenant Colonel Utter came in, and, being unable to 
get a· satisfactar:-y expl.a.mtion as to what the trouble was, started 
rounding up the o~fic~s to see if anyone ~ been hurt (R. 99) • 

Maki regarded b;i.mself as off duty that night (R. '99). 

en cross-examination, M:11d. testified th&t they were drinking 
'Whiskey while Maki was at KS:lso 1 s quarters. M1.k:1 did nbt remember falling 
out of bed or finding himself on the floor. He attributed any- incoher
ence in his later conversation with Colonel Gleim to being upset over 
the suggestion that someone had been hurt and his having no knolCl.edge 
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a.bout it (R. 101). He had a dri."'lk before dinner and maybe two or three 
after dirmer at the club. He declined Captai.vi Beaver's offer to take 
him home because it was too long a ride and the weather -was nasty. He 
attributed any disorderly condition which developed in Kelso' s quarters 
to the fact tla t the table was in such a place that it could easily be 
bumped :into by one coming through the door, and the same appli:d to 
the clothes (R. 102). The conversation he overheard (Kelso calli.11g 
Colonel Goodman) took all other thoughts rut of his m:ind. He had the 
pistols out of the holsters to examine them, two stuck in his waist
band and one in his han:i, when the ambulanc a driver came. He knew 
nothing about the hoJe :.n the wall (R. 102-103). Kelso had given h.bn 
one pistol out of the drawer because he asked fo:- it, and fu-9 other two 
were hanv.ng up in their holsters. He foand out they ware loaded (H. 
104). 

The mly alert status discussed with Colonel Gleim durbg 
M:1.ki' s first telephone conversation with him was the "A'' alert for 
return:ing to the United States (R. 104). )aki' s Anti-Air(:raft Artillery 
was abvays ready to fire at a moment's notice, 3.nd had bee!'l since 2/4 
December 1941 (P.. 103). 

Captain Little stated his opinion thz.t the accused were not 
:intoxicated at the officers' club, though buoyant and happy, and that 
they coi..l.ld then have perfo:;:ined any duties that might have been required 
(R. 85). 

The stipuhted testimony of Major Carpenter, battalion execu
tive {R. 92), corroborated Lieutenant Colonel :.~kl as to the arrange
ments made wit:i him to keep :in touch with If;aki and the disposition of 
battalion affairs while ?1.3.ki was away from headquarters. Lieutenant 
Colonel Forderbrugen (R. 105-107) corroborated him on th1:: orders and 
policy permitting battalion commanders to be absent fran their areas 
when their executive officers were present; and dist::.ngu:Lshed condi
tions on Adak from those on Kiska Island as luxurious by corJparison. 
The battalion commander of anti-aircraft artillery should be wl,.ere he 
can answer quest ions and take care of proble:ns cone ern:in,:; food, a:nmuni
ti0n, and so forth, and is always subject to call, but norrl,;l.lly does 
not h1 ve much to do. Witness and Maki alike v.ere absent fro:n their 
battalion areas a great deal of the ti:ne on 3 August under the green 
one.status, as they were practically ordered to attend the President's 
reception :in the morning and "that other thing :in the aftGrnoon" that 
they "called a review. 11 

Major Huttig {R. 107) was Fighter Hine; Co:!l!nander. There had 
been no contact with enemy aircraft over Adak in the fifteen months 
he la.ct been there (R. 109). On 3 and 4 August 1944, the weather was 
extremely poor for flying -.o.d tactical operatior..:; would have been 
extremely improbable. This was substantiated by the weather report, 
Defense Exhibit C (R. 80). The log kept by Post Security Central 
(Defense EY.hibit F) showed no enemy aircraft or submarine :in the vicinity 
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(R. 95). The prosecution offered to agree that the area was not as 
active as it had been a year and a half before, and suggested that the 
court knew the condition there. The law member stated that judicia.l 
notice had been taken of ccnditions in the area (R. 109). 

Colonel Goodma.~, Ll.eutenant Colonel Kelso's commanding offi
cer, ,mo had testified for the prosecution as to the cooditions prevailing 
at the time in q•1estion and as to Lieutenant Colonel Kelso's duties, 
including his responsibility for the battalion and his being subject 
to call at -.ny moment, as well as to his connection with the events of 
the night in question, was recalled as a witness for the defense. He 
testified (R. 81-82) that, from a tactical standpoint, Ll.autenant Colonel 
Kelso' s duties on 3 and 4 August were no different from any normal day, 
and that any officer there or elsewhere in the military service was 
subject to call at any time. He testified fw·ther that Lieutenant 
Colonel Kelso had been under his conunand nearly two years, th.. t he 
considered him between a high "excellent" and a low 11 superior 11 and that 
he was the best battalion cOJlllllaJ'lder the witness had. Also, that although 
the witness had ordered Lieatenant Colonel Brunner to take CO!JL-nand of 
the third (Kelso1s) battalion on the night in question, if necessary, 
Li~~tenant Colonel Brunner did not do so because it wa.s not necessary 
(R. 82). Lieutenant Colonel Utter (R. 83), Lieutenant Colonel Kelso 1s 
su.pe1ior officer for about twenty months, testified generally to the 
same effect. 

Neither Lieutenant Colonel Kelso (R. 82) nor Lieutenant Colonel 
Maki (R. 97) had been relieved of his command after the events in ques
tion, up·to the time of trial. 

5. The status of the accus &d officers as on duty, and the extent 
to which they were on duty un:ier the circumstances in evidence in the· 
case, is regarded as primarily a matter of military law. There were 
no immediate specific duties in fact requiring their attention. Either 
was subject to call if req,-1ired, and each, as battalion comnander, was 
under the duty of constant alertness to respond to the call• of any 
specific duty that might arise. 

Circumstances affecting the probability of the occurrence of 
an actual emergency involving the instant need for the presence·of the 
accused for specific duty cC11cern largely the gravity, rather than the 
establishment, of the offense. In this connection, the fact that the 
post was in a theater of op,:::rations, declared subject to enemy attack, 
heightened the duty of vigilance. The presence of the President of 
the United States was properly regarded by the command as calling for 
the exercise of unusual precautions, and for that reason the military 
personnel of the island ware in fact ordered rn the alert. 

The occurrence of bad weather had two pertinent results. en 
the one hand, it made attack less pro½able, as less feasible. On the 

- 10 



(239) 

other, it detained t:10 President and his party from their intended de
parture and extended the contemplated period of extra precautions 
during his stay. The actual planned occasions for the officers to 
appear before the President had passed during the day, but the President 
was still there. The alert orders remained in effect. 

The absence of any actual hostilities in the area for many 
months before, together with the state of the weather which rendered 
attack unlikely, were circumstances affecting the quantum of diligence 
necessary to maintain a condition of complete preparedness for attack, 
but not the dut;t so to be prepared. Tha. t duty remained constant. 

The provision found in M.C.M. 1928, par. 145, p. l6o, that 
"in time of war and in a region of active hostilities the circumstances 
are often such that all members of a command may properly be considered 
as being continuously on duty11 within the meaning of Article of War 
85, was held in C.M. 2.30201 :&lbanks, decided a:> March 1943, l? BR Jll 
(2 Bull. JAG 142, April 1943), to have been extended by the necessities 
of modern warfare to include a comba.t zone, defined as comprising 
11that pa.rt of a theater of operations required for the active opera
tions of the combatant forces." (Field 1&lnual 100-5, entitled "Field 
Service Regulations: Operations," 22 Ma\y 1941, p. l). There the offense 
occurred at Fort Glenn, Alaska, on 25 October 1942. The place, en the 
ma.inland, was less exposed to enemy attack than was A.dak Island, though 
the enemy• s capacity for attack against our defense may have been greater 
at that time. The enemy had bases within flying distance, naval bom
bardment was feasible, and incidents of enemy activity had occurred in 
the vicinity. The accused, a battalion executive officer, was held to 
have been continuously on duty within the meaning or Article of War 85 
under those circumstances. 

The Eubanks ca.se, supra, followed the prior decision of the 
Board of Review in C.M. 2ZZ739 Seemes, decided 28 July 1942 (1 Bull. 
JAG 105, July 1942), where the executive officer of the garrison of 
an island outpost llcis held to be on continuous duty, the island having 
been shelled by a hostile submarine two months before., an island 
forty-nine miles distant having been shelled that day, and the garrison 
having been denied passes and cautioned to be alert. Although the 
accused was not required to be in his office, he was held to be on 
duty within the meaning of Article of War 85 when found drunk in his 
quarters at 10 :30 at night. 

In llaciachlan, C.M. NATO 1045, Zl December 1943 (J Bull.JAG 
284, July 1944), the fact that his battalion formed a part of a Field 
Artillery Brigade, so that he had no tactical control of its units, 
l9as held not to relieve a battalion commander, retaining administrative 
control, from continuous duty when bivouacked in a. canbat zone, a ffJW 
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hundred yards from Brigade Headquarters, with a portion of hia head
q.1arters battery. He had his responsibilities as battalion colil!lander 
and his duties as adviser to the brigade commander. • 

Vihile the circumstances of the instant case may have rendered 
the possibility of attack more remote than in the cases above cited, 
it is believed that the same principles govern as to the duty status 
of the accused, and that the court was fully justified :in finding that 
they were on duty at the time in question. 

The degree of intoxication sufficient to sustain the conclu
sion that an accused was· 11drunk 11 is that which is "sufficient sensibly 
to impair the rational and full exercise of the mental and physical 
.faculties" (M.C.:.!. 1928, par. 145, p. 16o). The standard set in 
Winthrop's Military Iaw and Precedents, page 612, Seccnd Edition, 192) 
Reprint, is generally accepted: 

11The state of drunkenness contemplated by the Article 
may be said to be one which incapacitates the officer or 
soldier, ..mentally or physically, for the proper performance 
of the duty upon which he has entered. There are, of course, 
various grades of intoxication, and, under those which are 
less pronou.nced,the party may be able to perform the duty 
imperfectly - to get through i. t after a fashion - but not 
properly. In any such case he is in general to be held to 
be 'drunk' in the sense 01· the Article equally as if he were 
totally incapacitated; a due, proper and full execution being 
that which is required of him, and his offense being complete 
-where, by becoming intoxicated, he has rendered himself either 
more or less incanpetent for the same. * * * But where the 
party is in fact qualified to perform the duty, as it was in
tended to be, or should be, performed, the circumstance that 
he is enlivened or made dull or unwell by his indulgence, 
will not alone render him chargeable under the Article." 

This standard was fairly applied as the basis for the examina
tbn of witnesses at the trial, and the evidence, from the testimony 
of witnesses and the admitted actions of the accused, was ample to 
sustain the findings that the accused were drunk. 

6. Seven of the eight members of the court which tried the case 
signed a written recommendation for clemency, pointing out that the·. 
court applied rigidly the rules pertaining to constant duty status of 
a corrunanding officer in a theater of operations, whereas the existing 
conditions and relatively inactive status of hostilities in that 
irrmed:ia.te theater present the question whether that standard should 
prevail in the ultimate disposition of the case. Recanmendations for· 
clemency, signed by Defense Counsel, are attached to the record. The 
reviewing authority, by separat~ letter attached to the record, calls 
attention to the excellent military records of the accused officers, 
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states "'his opinicn that the Army will be bene.fitted by their retention 

, in the service, and recanmends that, in the evE11t of confirmation, the 
· sentences be suspended. 

7. War Department records show that· Lieutenant Colonel Dlrl H. 

Kelso will be 44 years old on 22 October 1944. He is married. He 

a.ttezxled high school in his native state of Nebraska for three and 

a half years, but was not graduated. As a civilian, he was an insur

ance salesman, previously a route auditor and supervisor far a dairy 

company, department store cashier, and railroad p:1.yroll clerk. After 


. service in enlisted status in the Nebraska National Guard from 20 
January 1922, he Wls comnissioned second lieutenant of Infantry, 
Officers Reserve Carps, 19 December 1930, first lieutenant, National 
Guard, 4 April 1934, captain, National Guard, 5 July 1938. He completed 
the National Guard azxl Reserve Officers• course at The Inflmtry School, 
Fort Benning, Georgia., 24 May 1940. He entered upcn active duty 23 
DecElllbcr 1940, as captain, and was tE1I1porarily promoted to major, 3 
April 1942, and to lieutenant colonel, 4 January 1944. His ratings 
are "excellent." 

War Department records show "that Lieutenant Colonel George 
E. Maki is 33 years of age, and is maITied. His record in the Adjutant 
General's Office does not show that he ms a child, but his Defense 
Counsel's letter recommending clemency refers to his child. He is a 
native of Michigan, of Finnish extraction. His parents were natural
ized in 1917. He -was graduated from the University of Detroit in 1934, 
with the degree of Bachelor of Science in Architectural :Engineering. · 
As a civilian, he was an engineering draftsman for the Ford Motor 
Company. He served in mlisted status in the Michigan National Guard 
fran June 1933, was appointed second lieutenant, Field Artillery, 
National Guard, 22 August 1938, first lieutenant 20 September 19.39, 
first lieutenant, Coast Artillery Corps, National Guard, 13 February 
1941, and captain, Coast Artillery Corps, Army of the United States, 
25 Noveni>er 1941. He entered upoo active duty as a captain 24 February 
1941, was temporarily promoted to major 5 June 1943, and to lieutenant 
colonel 15 April,1944. His ratings are "excellent" and "superior." 

8. The court lf3.S legally constituted. No eITors injuriously 

affecting the substantial rights of the accused were committed during 

the trial. In the opinion of the Board of Review the record of trial 

is legally sufficient to support the findings of guilty as to each 

accused, and their respective sentences, and to warrant confirmation 

of the sentences. Dismissal is mandatory upon conviction of a viola

tion of Article of War 85. 


·~R.~, Judge Advocate. 

Judge Advocate.·\~. 
/1 ,,,--? . -7 
~··--;' Judge Advocate. 

I"' 
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1st Ind. 
OCT 3 1 1944 

War Department, J.A.G.O., 	 - To the Secretary of Vvar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Lieutenant Colonel George· E. !~ki (0-371539), 94th ilA Gun Battalion, 
and Lieutenant Colonel Earl H. Kelso (0-279109), 364th Infantry, Adak, 
Alaska.. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentencef 
and to warrant confirmation of the sentences. The accused oi'ficers are 
both National Guard officers of long training and experience and of 
previous good character. Lieutenant Colone] Kelso is nearly 44 years 
old, Lieutenant Colonel Maki is 33.· Clemency is recormnended by seven 
of the eight members of the court which tried the case and by letters 
of the Defense Counsel, all attached to the record. Lieutenant General 
Delos C. Emmons, the reviewing authority, recommends suspension of ~he 
sentences, in the event of confirmation, by separate letter. attached 
to the record. Although the conduct of the accused was reprehensible, 
I believe that each may be of further value to the service as an officei 
am that under the circumstances the imposition of suitable reprimands 
and forfeitures will satisfy the demands of justice, and will do so 
more effectively than would suspension cf the sentences to diS!!lissal. 
I therefore recommend that the sentence in the case of ea.ch officer be 
confirmed but connnuted to a reprimam and forfeiture of t150 pay per 
month for six months, and that, as thus coJlllIIllted, the sentences be 
carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for· his action, and a fonn of Executiv:e 
action designed to carry the above recommendation into effect, should 
such ~ction meet with approval. , · 

Myron c. Cramer, 
:!i.jor General, 

3 	Incls. The Judge Advocate General. 
l - Record of trial 
2 - Df't;. ltr. for sig. S/w 
3 - Form of Executive action 

(Sentence in case of each officer confirmed but commuted to reprimand .. and forfeiture of $150 per month for six months. ·o.C.M.O. 674,
26 Dec 1944) · 
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Washington, D. c. 


SPJGK 
CM 264728 li NOV 19« 

UNITED STATES ) GUADALCANAL ISLA.ND CCU,IAND 
) 

v. )
) 

Trial by G.C.M., convened at 
Headquarters Guadalcanal Island 

First Lieutenant JOSEPH A.. ) Command, APO 709, 26 August 1944. 
PRICE (0-1583530), Quarter~ ) Dismissal, total forfeitures and 
master Corps. ) c?nfinement for five (5) years. 

OPINION of the BOARD OF lTu."'VIEW 
LYON, :tt:c:PBURN and :MOYSE, Judge· Advocates. 

1. The Board of Review has examined the record of trlal in the case · 
.of the officer named above and submits this, its opinion, to The Judge 
Advocate General. • ·· · 

2. The accused ·was tried upon the follo"Wing Charga3 and Specifi 
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that First Lieutenant Joseph A. Price, 3766th 
Quartennaster Truck Company, did, at APO 709, on or about 5 
April 1944, feloniously embezzle by fraudulently converting 
to his own use, one camera, value $95.00, property of the 
United. States., which he had taken from Private Donald E. Wright 
at an official show down inspection. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that First Lieutenant Joseph A. Price, 3766th 
Quartermaster Truck Company, did, at APO ?CR, on or about.18 
April 1944, 1'rith intent to deceive, wrongfully tell Private 
Donald E. Wright that if he, Wright, -vrere questioned about a · 
camera which Lieutenant Price had taken from Private Wright, 
that he, Private 'Wright, was to say that he had found the 
camera and had sold it to Lieutenant Price for ~~50.00, he, Lieu
tenant· Price, well knowing that such a statement was and would 
be untrue. 
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Specification 2: In that First Lieutenant Joseph A. Price, 3766th 
Qi1artennaster Truck Company, did, at APO 709, on or about 5 
April 1944, wrongfully and unlawfully deliver to First Lieuten.
ant Paul Jones, one (1) camera for an agreed price of $50.00, 
which camera was not the property of Lieutenant Price and Lieu
tenant Price well knowing that he had no right, title or interest 
therein and had no right to sell or otherwise dispose of it to 
Lieutenant Jones. 

Specification 3: In that First Lieutenant Joseph A. Price, 3766th. 
Quartermaster Truck Company, did, at APO 709, on or about 5 
April 1944, wrongfully and dishonorably offer and agree to- pay 
to Private Donald E. Wright, :;,100.00 for. two (2) cameras which 
he, Lieutenant Price, had taken from Private Wright, well knowing 
that Private Wright had no right or authority to sell or other
wise dispose of same. 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Joseph A. Pr:tce, 3769th 
Quartermaster Truck Company, did, at APO 709, on or about 2 
April 1944, wrongfully accept as a gift from Private Nathan G. 
ottman, an enlisted man in his command, four (4) Eversharp 
fountain pens, to the prejudice of good order and military dis
cipline. · · 

Specification 2: In that First Lieutenant Joseph A. Price, 3766th , 
Quartermaster Truck Company, did, at APO 709, on or about 2 
April 1944, wrongfully and unlawfully sell one bottle of whiskey 
to Sergeant Harry· P. Wilkinson and Corporal William D. Bazydlo, 
for the sum of ~30.00. 

Before accused pleaded to the general issue, defense ~ounsel moved that 
Specification 2 of Charge III be stricken on the ground that it failed: to 
state an offense and was insufficient to apprise accused of the nature of the 
offense sought to be alleged. '.lhe law member denied the motion but directed 
that the Specification be amended by adding thereto the word~, "to the pre
judice of good order and military discipline". This ruling -was made without 
objection from any member of the court, and the accysed stated that he did 
not desire a continuance to enable him to prepare--=to defend against the 
amended Specification. The accused pleaded not guilty to, and was fouhd 
guilty of, all Charges and Specifications. No evidence of any previous 
conviction was introduced at the trial. The accused was sentenced to be 
dismissed· the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for a period of ten years. The re
viewing authority.approved the sentence but reduced the period of confinement 
to five years, and forwarded the record of trial for action under Article 
of War 48. 
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~ 3. Evidence for the prosecution. (Note: Some of the Specifications 
will be dealt with out of their numerical order for the sake of continuity 
in the subject matter.). 

At all times pertinent to the issues involved, as Wdll as at the 
time of trial, the accused was in the military service, assigned for duty 
with the 3766th Quartermaster Truck Company, APO 709 (R. 6,9). 

Charge I and its Specifica~ion (Embezzlement - AW 93). 

During a "showdown" inspection made in the 3766th Quartermaster 
Truck Company, APO 709, on 5 April 1944, the accused discovered a Rolleicord 
camera among the effects of Private Donald E. Wright, who was a member of • 
the organization (R. 6). Private Wright testified that he acqufred posses
sion of the camera while engaged in hauling supplies "from Lunga Beach to 
the 4th Marine Base Depot". He had diverted and withheld fromd.elivery a 
box on the side of which appeared the ·word. "Cameras" and the insignia of 
the United States Marine Corps (R. 6,9). Upon reaching his base motor pool 
APO 709 (R. 9), he took from this box one camera and "gave the others to 
Trunnell, Ho~_comb, and R. V. Gray" .(R. 7). · . 

Either during or shortly after the above-mentioned inspection, the 
accused acquired possession of the camera. Private Wright's entire testimony 
concerning the manner in which accused acquired possession of the camera was 
as follows: 

Dire.ct Examination. 

"Q. Tell the court how he came to your attention. 
A. 	 There was a showdown inspection, and -I had a camera, 

and he found it at the showdown inspection. 

* "* ·* * * * 
Q. 	 What did you do 'With the one L-;amerii you had? 
A. 	 Lieutenant Price got it. 

·* * * * * * 
Q. 	 Going back to the showdown inspection, at the time you 

had the showdown inspection did Lieutenant Price ask 
you anything about thatcamera (indicating camera on 
table)?

A. 	 Yes, Sir. He did. 
Q. 	 What did he ask you?
A. 	 First he asked me if I got it from home. 
Q. 	 What did you tell him? 
A. 	 No. 

* * * * * * 
Q. 	 What else did he ask you?
A. He asked me where I got it• 

.Q. Vi'hat did you tell him? 

A. 	 I said, 'I pilfered it, Sir.' 
Q. 	 What, if anything, happened as far as Lieutenant Price 

is concemed after he took the camera away from you? 
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A. 	 He gave me a check for $75.00. 
Q. 	 1'1ha t was that check for? 
A. 	 That camera. · 

* * * * * * 
Cross Examination, 

Q. 	 You testified on direct examination that, at a shake
down inspection, Lieutenant Price took a camera from 
you. Is that right? ' 

A. 	 Yes, Sir. 
Q. 	 Isn I t it true that at the time of .the shakedown in

spection you referred to you were not there. 
A • That's right. I was taking a shower.• 	 Q~ Can you explain to the court how you can say he took 

the camera· from you when you were not even there? 
' A. 	 I came back from the shower. · I was there a few minutes·. 

And he came up to the tent. 

* * * * * * 
Q. 	 Isn't it true that at the time he asked you about these 

cameras and admired them he asked yau if you would sell 
him. one? 

A. 	 Yes, Sir. He did. 
Q. 	 And didn't he then write you a check for $75.00 for the 

· camera? · · 
A. 	 First he asked me where !'had.gotten it. 
Q. 	 Just what were your exact words to Lieutenant Price when 

he asked you where you got the camera. 
A. 	 I couldn't give you the exact words, but he first asked· 

me if I had gotten it from home. I said, 'No, Sir.' 

By the Court: 

Q. 	 How do you know that Lieutenant Price took .the camera from 
you at a showdown inspection when you were taking a shower? 

A. 	 He didn! t then. He· took it from me after .I came back from 
the shower" (R. 6,7,8,9). 

On or about s·April 1944, Sidney R. Liebman, Special Agent, Counter 
Intelligence Corps, Headquarters Guadalcanal Island Col!llland, APO 709, G-2 
Section, had a conversation with accused in regard to cameras which,iwithout 
objection by defense counsel, he recounted as follows: 

. 	 "He told,me he had·in his possession a Rolleicord camera, 
, 	 and ·that· he had obtained this camera from a Private in his company 

by the name of Donald Wright, and that he obtained this camera 
during a shakedown insp~ction, ·and that he had arranged to purchase 
this camera from Wright and ha.d agreed to pay, I believe the price . 
was $75.00, for that camera. I asked him whether he had questioned 
Wright or not as to the manner in which Wright had obtained the 
camera, and he stated that Wright had either told him that he had 
stolen the camera or found it, and that Wright had been evasive in 
answering that question. 

* * *· * * * 
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i} * * He told me that the camera was being used by himself., 
and that he could not turn it over to me that day., but that he would 
secure it for me and turn it over to me the following day. 11 (R. 12). 

On or about 18 April 1944 the accused delivered to Liebman and 
Special Agent Arnim ~ppaport a Rolleicord gamera which Liebman identified 
at th~ trial (R. 12). At the same time, accused., after being first duly 
warned of his rights.,. voluntarily made and signed a written statement in 
the presence of Liebman and Rappaport with reference to his possession of 
this camera (R. ll). Both the camera and the statement so made by accused 
were introduced in evidence without objection (R. 13; Ex. A.,B). The -perti
nent portions of the statement were as follows: 

"About 10 days ago., while conducting a showdown inspection in 
the company I found a camera (a Rollecord 120 mm) in the possession 
of·PFC Wright., a truckdriver in the 3766 QM Truck Company. I took 
this camera from Wright and put it in my footlocker. I asked Wright 
where he had obtained the camera and he was evasive in his answers 
and refused to say whether he. had purchased or stolen the camera. 
I offered to buy the camera from him for $50. I took the camera to 
my quarters and put it in my footlocker. I have turned this camera 
over to the Investigating Agents on this date. No subsequent con
versation has ensued between Wright and rnyself regarding this camera 
and no payment had been made." 

Evidence was introduced to show that the pre-war value of a 
Rolleicord camera of ·the type in-troduced in evidence (Ex. A) was between 
~/;90 and $100 and that the present value of the camera introduced in evidence 
is about 0250 (R. 15). 

. . 
Specification 3, Charge II (Agreeing to pay $100 to an enlisted 

man for two cameras which he knew the latter had no right to sell - AW 95). 

After he had., as above set out., acquired possession of the camera 
which he had discovered among Wright's effects (whether on the same or a 
subsequent day is not made clear by the record)., the accused made knol'lll to 
Private Wright that he would like to have another camera (R. 7). Private 
Wright testified that he thereupon obtained from "Trurmell11 the camera 
which the latter had gotten from h:!J'll in the motor pool., as hereinabove set 
out (R. ?). He delivered this camera to the accused in Sergeant Frauenberg's 
tent., at which time accused "said he would give me $100 for the J.2 of the.m" 
(R. 8). The accused did not give him the ilOO (R. 8). In response to a 
question by the court., "Did you tell him Laccusei/ where that-second camera 
came from?", Private Wright answered., "Yes., Sir. He knew." {R. 9)~ 

In his voluntary., pre-trial., written statement., above referred to., 
the only allusion made by the accused to the transaction now under discussion 
was as follows z 
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"After the ·f!howdown mentioned herein, I spoke to Wright and 

asked him if there was any more ca'!leras in the company and told.him 
that I might lmow of ·someone 'Who mieht be interested in purchasing 

· 1 t. Wright said he believes (d) that there was another camera in the 
company." 

Specification 1. Charge II (Requesting enlisted man to make a 
false official statement - AW 95). 

Private Wright testified that during the time special agents of 
the G-2 Section were conducting an investigation, the accused had yet another 
conversation with him about the cameras in question. "He told me if'they 
question me to tell them he pa.id me t:r50.-00 for them and that would save the 
company" (R. 8). · . · · 

Specification 2, Charge II (Delivering camera to another officer 
for an agreed price of 050, knowing that he had no title thereto and no 
right to dispose of same - AW 95). . 

First Lieutenant Paul Jones, 3766th Quartermaster Truck Company, 
testified that on or about 5 April 1944, at APO 709, upon seeing in the 
possession of accused a camera which he liked, he told accused that he would 
like to have one like it. The accused "said he would see ·1f he could get 
me one", and later during the same day accused delivered to L~eutenant Jones 
a Rolleicord camera similar to the one introduced in <9vidence as the prose
cution's Exhibit A (R. 13-14). At the time of delivering the camera, the 
accused stated that he-had arranged for the :purchase of it "from one of the 
men in the company" at a price of ~50 (R. 14). Lieutenant Jones did not ',, 
have $50 at the time,and arranged with the _accused to pay for the camera 
for him, he to pay accused at a later date (R. 14).

, 

· S):cification 1, Charge III (Accepting gifts from an enlisted 
man - AY{ 96 • . ·. . ... 

Technician Fifth Grade Nathan G. Ottmam, 3766th Quartennaster, 
True~ Company, testified that on or about 2 ~p_ril 1~-4-, at APO 709, he 11gave 11 

the accused four Eversharp fountain pens, and that accused accepted them 
(R. 10-11). At the time this transaction took place, Ottma_mwas m enlisted 
man in the same company as the accused but was not in the ·1atter's platoon 
(R. 11). 

Special Agent Liebman testified that during an interview which he 
had with accused at Tulagi·sometime after 8 April 1944, the accused "stated 
that he had obtained a number of fountain pens, I think about 8 in all; 
that he obtaiped these from an enlisted man in the company by the name of 
ottmallJ'.1J bnd_/ tha.t he retained one of the fountain pens for himself" {R. 12). 

· ST.cification 2. Charge III (Selling bottle of whiskey to enlisted 
men - AW 96 • . 
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Staff Sergeant Howard J. Frauenberg., 3766th Quartermaster Truck 
Company., APO 709., testified that on or about 2 April 1944 the accused asbd 
him if he "!mew o:f anybody who wanted to buy a quart of liquor for $3011 (R. 9). 
Frauenberg replied that he 0 would find out", whereupon accused instructed 
him, "try not to ~ell it in our own outfit" (R. 9). Sergeant Frauenberg., 

· however, lmew no one outside his own company who might be interested., so ap
proached two of its members, Sergeant Wilkinson and Corporal Bazydlo. These 
two were willing to pay. the stipulated price and each of them delivered t15 
to Sergeant Frauenberg (R. 10). The latter delivered the ~30 thus collected 
to the accused, who told him that he would find the whiskey on his (Frauen
berg's) bed that night. frauenberg did find a quart of Three Feathers whiskey 
on his bed that night and delivered it to Sergeant Wilkinson (R. 10). 
Sergeant Frauenberg estimated th~t a quart of Three Feathers whiskey would 
sell at retail in the Unitea States for approximately $4.85 (R. 10). · 

4. For the defense. 

Lieutenant Colonel Robert D. Hodge, Commanding Officer., 161st 

Quartermaster Battalion., testified that he had !mown accused for about 20 

months, had had him under his command, and had had numerous opportunities 

to directly observe him and his work. Colonel Hodge recounted several 

specific examples of what he considered demonstrations of exceptional ef

ficiency by the accused in handling a variety of difficult assignments. He 

also testified that all y;ho lmew of accused's work spoke highly o:f it. Be

cause of his efficiency, military bearing, and exceptionally neat appearance, 

accused was chosen upon one occasion as aide to a post cormnander who ms en

gaged in' the important missio~ of bestowing a Medal of Honor. Colouel Hodge 

rated accused "excellent" as to both character and military efficiency. 

So far as he imel'I'., accused had never been reprimanded or subjected to any 

disciplinary pmishment (R. 16). . 


, 
Lieutenant Colonel Marlin R. Kopp, 84th Quartermaster Battalion., 


likewise testified ·that he had lmo-wn accused for approximately 20 months. 

· Accused always carried out orders willingly and quickly. Colonel Kopp had 
never had to· reprimand him and· never supervised his work except in a command 
way. He also rated accused "excellent" as to both character and military 
efficiency (R. 17). . 

Having had his right to testify under oath., to make an unsworn 

statement., or to remain silent explained to him, the accused eledted to re
main silent. · 


5. It is alleged_ in. the Specification of Charge I, as a violation o:f 

Article of ·,iar 93, that the accused "did, at APO 7(Y:J., on or about 5 April 

1944, feloniously embezzle., by fraudulently converting to his Offll. use, 

one camera, value ~5.00., property of the United States., which he had taken 

from Private Donald E. Wright at an official showdown inspection". 


- 7 
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"Embezzlement is the fraudulent appropriation of property by 
a per-son to whom it has been intrusted or into whose hands it has 
lawfully come. (Moore v. U.S., 160 u.s. 26S). 

"The gist of the offense is a breach of trust. The trust 
is one arising from so:r.e fiduciary relationship existing betweeri 

·the owner and the person converting the property, and springing 
from an agreement, expressed or implie•l, or arising by operation 
of law. The offense exists only where the property has been taken 
or received by virtue of such relationship" (Underscoring supplied) 
(par. 149h, UCM,1928). 

It was apparently the theory of ·the prosecution, first, that acting 
in his official capacity as an officer of the Army of the United States, arrl 

, 	with lmowledge that the camera which he discovered among the effects of 
Private Wright during the inspection on 5 April 1944 was property of the 
United States which had been stolen from it, the accused, in the proper 
discharge of his duties, lawfully repossessed the camera from Private Wright 
for the benefit of the Government; secondly, that, as a result either of 
the office which he held or of the duties which he was performing, a 
fiduciary relationship existed between the accused and the Goverrnnent, by 
virtue of which he took possession of the camera, and as a result of which, 
such taking and his subsequent holding of the camera was by operation of law 
in trust for the Goverrnnent; and thirdly, that accused breached his trust 
by fraudulently converting the camera to his own use. 

It is not necessary to pass upon the correctness of this theory as 
an abstract proposition of law, because the Board of Review is of the opinion 
that the evidence of record.is legally insufficient to establish or support 
·the major premise of the theory, that is, that the accused, while acting in 
an official capacity and by virtue of a fiduciary relationship existing 
between himself and the Government, lawfully repossessed the camera from 
Private Wright for the benefit of the Government. Despite such expressions 
as "Lieutenant Price got f t 11 

, and, "He took it from me after I came back 
from the shower", used by the witne.ss Wright in reference to accused's ac
quisition of the ca~era in question, and des~ite his failure to negative 
the assumption contained in one of the questions propounded to him by 
counsel for the prosecution, that accused took the cal"lera awaz from him, t •.~ 
evidence as a 'Whole negatives the theory that accused took'the camera from 
Wright in the sense of manually possessing himrelf of it by dint of superior 
right or authority, and completely refutes the theory that accused acquired 
possession of the camera for the benefit of the Government or by virtue of 
any fiduciary relationship existing between himself and the Government. 
There is no evidence of record from which to conclude that accused even 
lmew that the camera was Government property. There was rio showing· that 

· it bore any markings to identify it as such, arid no contention was made 
that Wright informed him that it was Government 1-,roperty. Before possessing 
p.imself of the caraera the accused asked Wrieht if he would sell it, and 
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contemporaneously with acquiring possession thereof he gave '.iright a che,ck 
f0r :.1'75 in payment for it. If it should be argued that these facts do not 
necessarily establish a meeting of the m:inds of the parties and the con
summation of a voluntary sale by Tfright to the accused, they are nevertheless 
so inconsistent with the theory that accused took possession of the ca~era 
in his official capacity, as an agent of, and for the benefit of.the Govern
ment, as completely to dispel the idea. The only logical conclusion to be 
drawn from the evidence of record is that the acc~sed acquired possession 
of the camera in his individual capacity, with the intent from the be
ginning to apply it to his ovm use. Since, therefore, the record of trial 
fails to establish that accused acquired possession of the camera in a 
fiduciary capacity, or that he held it in trust for the Government, it is 
legally insufficient to support the finding of guilty of embezzlement. 

Specification 1, Charge II. 

It is alleged in this Specification that accused - · 

",} * * did * * *, with intent to deceive, ,,rongfully tell 
Private Donald E. Wright that if he, Wright, were questioned about 
a camera which Lieutenant Pr..ice had taken from Private Wright, · 
that he, Private Wright, was to say that he had found the camera 
and had sold it to Lieutenant Price for ~50.00, he, Lieutenant 
Price, well knowing that such a statement was and would be untrue. 11 

The only evidence of record to support the finding of guilty 
1
of 

this Specification is the testimony of Private Wright, "He told me i.f they 
Linvestigator,il question me to tell them he paid me (50.00 for them · 
Lcamera§./ and that would save the company" •. Obviously, therefore, so much 
of the finding of guilty as involves the finding that accused requested 
or instructed Private Wright to tell the officers conducting the investiga
tion that he (Vfright) found the camera is wholly without support in the 
evidence. When this portion of the Specification or finding is deleted or 
disregarded, the only thing remaining which accused is alle8ed and found to 
have instructed or requested Private Wright to tell the investigators is 
that he sold the camera to accused for ~P50. The evidence of record does 
not warrant the conclusion that such a representation, had·it been made 
by Private Wright, would have been false. On the contrary, it more 
justifiably warrants an affirmative finding that Private Wright did in 
fact sell the accused two cameras., one of which was the camera in question., 
for an agreed price of ~~100. As hereinabove concluded, the record negatives 
the theory that accused took the camera from Wright in the sense of manually 
possessing himself of it by dint of superior right or authority. The record 
of trial is legally insufficient to support the finding of guilty of this 
Specification. 

Specification 2, Charge II. 

This Specification alleges that accused 

- 9 

http:untrue.11


(252') 


"• * *did * * • wrongfully and unlawfully deliver to First 
Lieutenant Paul Jones, one (1) camera for an agreed price of ~50.00, 
which camera was not the property of Lieutenant Price and Lieutenant 
Price well knowing that he had no right, thle or interest therein 
and had no right to sell or otherwise dispose ~fit to Lieutenant 
Jones." 

While there is no direct evidence. absolutely identifying the camera 
which accused delivered to Lieutenant Jones on 5 April 1944 as.one of the 
two which he obtained from Private Wright, the uncontroverted sequence of 
events leading up to the delivery, all occurring within a limited time, 
compels the conclusion that it was. When Lieutenant Jones saw and admired 
the Rolleicord camera that accused had procured from Private vvright, accused 
offered to try to get one for him. Private Wright had given three of the 
four cameras that he had stolen to other enlisted men. Upon accused's 
making known to him his desire for i second camera, stating, in substance, 
that he had a sale for it, Private Wright got back one of these three cameras 
and turned it over to accused, who at that time promised to pay him one hun• 
dred dollars for the two cameras. The cam~ra which accused delivered to 
Lieutenant Jones was a Rollei~ord camera, similar to the first one that 
accused obtained from Private Wright; it was delivered on the same day 
that accused obtained the first camera from Private Wright,· and at th.a time 
of delivering it to Lieutenant Jones, accused told the latter that he had 
arranged for its purchase "from one of the men in the company" for fifty 
dollars. As is hereinafter more fully discussed in connection with Speci
fication 3 of Charge II, the evidence is deemed legally sufficient to show 

. that accused knew that Private Wright had stolen both of the cameras which 
accused .obtained fr.om him. Under these circumstances, the ·evidence is, 
legally sufficient to sh~N that accused wrongfully and unlawfully delivered 
the camera to Lieutenant Jones for an agreed price of $50, well knowing · 
that he had no right to do so, an act which involved moral turpitude and 
constituted a violation of Article of War 95. It is immaterial whether he 
intended to or did perpetrate a fraud or practice deceit on Lieutenant Jones. 

Specification 3, Charge II. 

This specification all~ges, as a violation of Article of War 

96, that accused 

" * • * did * * * wrongfully and dishonorably offer and agree 
to pay to Private Donald E. Wright ~100 fQr two (2) cameras which 
he, Lieutenant Price. had taken from Private Wright, well knowing 
that Private Wright had no right or authority to sell or other
wise dispose of same." 

The gravamen of the offense alleged is that accused agreed to pay 
an enlisted man for two cameras which accused knew the enlisted man had no 
right to.sell or otherwise dispose of, thereby encouraging dishonesty on 

- 10 
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the part of the enlisted man and evidencing in himself a. la.ck of that degree 
· of integrity considered essential in an officer and a gentleman. The alle
gation of the Specification, "which he, Lieutenant Price, had taken from 
Private Wright", is merely descriptive of the cameras and it was not neces
sary to prove a wrongful or unlawful ta.king in order to prove the offense 
alleged. 

The record clearly establishes th.at Private Wright.stole the two 
cameras in question from the Government and that accused acquired from him 
possession of both, agreeing to pay him therefor the sum of $100. The only 
question requ~ring discussion, therefore, is whether the evidence is legally 
sufficient to establish beyond reasonable doubt that accused knew at the 
time he agreed to purchase the cameras or to pay for them that Private Wright 
had stolen them or that he had no right to dispose of them. Private Wright , 
testified on direct examination that he told accused that he had "pilfered" 
the first cam.era which accused got from him. He receded somewhat from 
this positive assertion on cross-examination, but accused's pre-trial state
ments which were introduced in evidence show clearly that theft of the 
camera was a subject of discussion between accused and Private Wright and 
leave. little room to doubt that the latter did in fact disclos; to accused 
the manner in which he had acquired the camera.. In his oral pre-trial state
ment made on 8 August, the accused stated that Private Wright had"••• 
either told him {accused) that he had stolen the camera or found it•••". 
It ~ould have been most extraordinary under the circumstances that accused 
should have suggested the possibility that Private Wright had admitted steal
ing the camera if Private Wright had not in fa.ct made such an admission. 
However, if Private Wright was merely evasive and re.fused to say whether 
he had stolen or found the camera, as claimed by accused in his written 
pre-trial statement, these facts, particularly his refusal or failure promptly 
to disclaim theft, ·were sufficient to have put a reasonably prudent person 
on notice that Wright had, in all probability, acquired the camera in an 
illegal or questionable manner. and.should certainly have caused ac9used to 
eliminate himself as a prospective purchaser. It may be safely assumed that 
when accused, shortly after aoquiring the first camera. from Private Wright 
either with actual knowledge that the latter had stolen it or with knowledge 
of facts which should have put him on notice that Private Wright did not own 
it, returned to the same souroe to obtain another camera of the same kind. 
he anticipated that PriTate Wright had acquired this second camera. in the 
same manner as he had the first one and had no better title to it. In addi
tion, Private Wright testified that at the time of delivering the second 
camera he told adcused where he had obtained it. The evidenoe is legally 
sufficient to establish beyond reasonable doubt that accused knew that 
Private Wright had no right to sell or otherwise dispose of either of the 
camera.a in question and by purchasing and agreeing to pay for the cameras 
under the oircumstances,the accused was guilty of conduct unbecoming an 
officer and a gentleman and violated Article of War 95. 

- 11 
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Specification 1, Charge III - Wrongfully a.ocepting a gift from 
an enlisted man, in violation of Article of War 96. 

Technician Fifth Grade Nathan G. Ottman, an enlisted man in ac
cused Is company, testified that, at the time and place alleged in the 
specification, he "gave" accused four Eversharp fountain pens and that ac
cused accepted them. It is apparent from the context that the witness 
ottman used the word "gave" in the sense of bestowing a gratuity. The ac
ceptance by an officer of gratuities from enlisted personnel i~ subversive 
of good order e.rd military discipline, is contrary to the customs of the 
service, and to the spirit of paragraph 2e(6)(a), AR 600-10, 8 July 1944, 
and is prima. facie a violation of Article-of War 96. In 'the a.bsenoe of 
evidence to show that it was not improper under the oircwnstances for ac

. oused to accept the fountain ·pens from Ottman:._. the record of trial is 
deemed legally sufficient to support the findings of guilty. 

Specification 2, Charge III. 

Thia Specification, before amendment, alleged that accused 

. "•.•*did, at APO ·709, on or about 2 .April,1944, wrongfully 
e.nd unlawfully sell one bottle of whiskey to Sergeant Harry P. 
Wilkinson and Corporal William. D. Bazydlo, for the sum of $30." 

The objection"made by counsel for the defense that the Specifica
tion stated no offense and was insufficient to apprise accused of the of
fens~ sought to be charged was without merit, and his motion to strike was 
properly denied. The amendment made by the law member, with approval by 
the other members of the court, neither added to nor detracted from the 
legal import of the Specification. No error was committed in the rulings 
made or action ta.ken in this respect. 

The evidence is legally·sufficient to establish beyond reason
able doubt that, by using Sergeant Frauenberg as his agent, the accused 
sold a qua.rt of whiskey to the two enlisted men ·named in the Specification, 
and at the time and place and for the consideration therein alleged. It 
is also clear from the evidence that this whiskey was sold.and delivered 
to members of the accused's own compaey, upon premises used for military 
purposes_ by the United States. 

"The sale of or dealing in beer, wine, or a.ny intoxicating 
liquors by a.ny person in any post exchange or canteen or a.iv Arm:, 
transport, or upon aey preI11ises used for military purposes by the 
United States, is hereby prohibited. 11 (Seo. 38, act of Feb. 2, 1901 ' 
(31 Stat. 748); 10 U.S.C. l350J Sec. 310 M.L. 1939.) 

By making the sale of liquor under the circumstances revealed by 
~ the record, the accused violated the statute quoted and, in turn, the 96th 

Article of Wa.r. 
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Furthermore the holding in CM 235382, Singletary (21 B.R. 389), 
wherein the Board of Review was passing upon the legality of a sale of 
liquor by an officer to enlisted men engaged on maneuvers, is considered 
sound and.equally applicable to the facts of the instant case. It was there 
said a 

, "Apart from the statute, supplying the men of his command 
with intoxicating liquor is certainly prejudicial to good order 
and military discipline. whether it is viewed from the standpoint 
of currying favor with the troops or from the standpoint of the 
possible result of the effect on the men the intoxicating liquor 
might have during field exercises. It is therefore a direct vio
lation of the 96th Article of War which expressly prohibits all 
disorders or neglects to the prejudice of good order and military 
discipline. 11 

the findings of guilty of this Specification and of the Charge are amply 
supported and justified by the record. 

6. War D_epartment records disclose that this officer is 24 yea.rs of 
age and single. He is a. high school graduate. In civil life he was em
ployed as a stock clerk by Marshall Field and Company, Chicago, Illinois. 
He entered the service-as an enlisted man with a National Guard unit on 
5 11a.rch 1941. As an enlisted man, he attained the grade of staff sergeant 
before entering Officers Candidate School, Quartermaster Supply. He was 
appointed and commissioned a temporary second lieutenant, Army of the 
United States, on 13 November 1942, entered on'active duty the same date, 
and was promoted to the grade of first lieutenant on 18 March 1944. 

7. The court was legally constituted and.had jurisdiction of the 
person and the offenses. Except a.s herein.pointed out, no errors injur
iously affecting the substantial rights of the accused were committed 
during the trial. In the opinion of the Board of Review the record of 
trial is legally insufficient to support the findings of guilty of Charge 
I and its Specification, and of Specification 1 of Charge II, legally suf
ficient to support the findings of guilty of Specifications 2 and 3_of 
Charge II, and of Charge II, of Specifications land 2 of Charge III and 
of Charge III, and the sentence and to warrant confirmation of the sentence. 
Dismissal is mandatory upon conviction of a. violation of Article of War 95 
and is authorized upon conviction of a violation of Article of War 96. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 	 - To the Secretary of War.DEC 6 1944 
l. Herewith transmitted for the aotion of the President are the 


record of trial and the opinion of the Board of Review iri the case of 

First Ueutenant Joseph A. Price (0-1583530), Quartermaster Corps. 


2 • . I concur in the opinion of the Board of Review that the record of 
· trial is legally insufficient to support the findings of guilty of Charge 

I and its Specification and Specification l of Charge II, legally sufficient 
to support the findings of guil:t;y of Specifications 2 and 3 of Charge II 
and Charge II, the Speoificationa of Charge III and Charge III, and the. 
sentence and to warrant confirmation of the sentence, I recommend that 
the sentence--as approved by· the revi~ing authority .be confirmed but, in 
view of the previous good record of accused overseas and his efficiency as 
an officer, as testified to by his superior officers, I further recommend that 
the forfeitures and confinement be remitted and that the sentence as thus 
modified be carried into execution. 

3. Inclos ed are a draft of a le,tter for your signature transmitting 

the record to the President for his action and a form of Executive action 

designed to oarry into effect the above recommendation should suoh aotion 

meet with approval. 


~- o--- ~. ~. 
Myron C. Cramer, . 

Major General, 
The Judge Advocate General. 

3 	Incls. 

l - Record of trial. 

2 - Dft. ltr. sig. of s/«.

3 - Form of aotion. · 


. . \ 

(Findings o! guilty or Speci!ication, Charger, and Specifi~ation l 

of Charge II, disapprcr,ed. Sentence as approved by revi~ . 

autho:rity confirmed bit forfeitures am confinement rendtted. 

G.C.K.O. 78, 26 Feb 1945) 




WAR DEPARTMENT 
Army Service Forces (257) 

In the Of.fice of The Judge Advocate General 
Washington, D. C. 

SPJGQ 
CM 264795 

UNITED STATES 	 ) ARMY AIR FORCES 
) EASTERN FLYING TRAINING COMMAND 

v. 	 ) 
) Trial by o.c.M~, convened 

First Lieutenant JACK BOYT ) at Spence Field, Moultrie, 
(0-36ll40), Air Corps. ) Georgia, 11 September 1944. 

) Dismissal. · 

OPINION of the BOARD OF REVIEW 
ANDREWS, FREDERICK and BIERER, Judge Advocates 

1. The Board of Review has e~amined the record of trial in the 
case of the of'.ficer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: · 

CHARGE I: Violation of the 94th Article of War. 

Specifications 1~1.3 inclusive: (Findings of not guilty). 

Speci.fication 14: In that First Lieutenant Jack Boyt, 
Air Corps, AAF Pilot School (Advanced Single Engine), 
Spence Field, Moultrie, Georgia, did, at Maxwell Field, 
Montgomery, Alabama, on or about .31 October 19421 cause 
to be presented a claim against the United States, for 

· payment by causing to be presented to the Finance Offi 
cer at Maxwell Field, Montgomery, Alabama, Station 70?, 
an officer of the United States, duly authorized to pay 
such claim, a pay and allowance account in the net amount 
of two htmdred and fifty-six dollars and seventy cents 
($256.70), which claim was false in that it set forth no 
debit for Class·E Allotments,· although said First Lieu
tenant Jack Boyt had theretofore, on or about 8 August 
1941, authorized a Class E Allotment of his pay in the 
amount of five dollars and twenty-eight cents ($5.28) 
per month, cormnencing 1 September 1941, and on or about 
4 .April 1942, authorized a Class E Allotment of his pay 
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in the amount of one hundred dollars ($100.00) per . 
month, commencing 1 May 1942, making a total of one 
hundred and five dollars and twenty-eight cents 
($105.28) in Class E Allotments, and was then known 
,by the said First Lieutenant Jack Boyt to be false. 

Specifications 15-Z7'inclusive: These are the same in 
form as Specification 14, varying only in place of 
offense, date of offense, place of presentation, and 
amount, ~hich are as follows: 

Spec. Place of offense Date of offense 	 Place of Amount 
presentation 

15 	 Maxwell Field, 39 Nov. 1942 Maxwell Field, $256. 00 
Montgomery, Ala. 	 Montgomery, 

Ala., Station 
707 

16 Same 31 Dec. 1942 Same 256.70 

17 Same 31 Jan. 1943 Same 388.92 

18 Same 28 Feb. 1943 Same 2ll.Z7 

19 Same 31 Mar. 1943 Same 213.37 

20 	 328th College 30 Apr. 1943 Pittsburgh,Pa. Z"/2.67 
Training Detach- Station 757 
ment, Duquesne 
Univ., Pittsburgh, 
Pa. 

21 Same .as Spec. 20 31 May 1943 	 Same as Spec.20 Z'/3.37 

22 Same 30 June 1943 ,Same 259. 07 

23 32nd College 31 July 1943 	 Carlisle Bar- 266.57 
Training Detach racks, Pa.,
ment, Dickinson Station 190 
College, Pa. 

24 Same as Spec. 23 31 Aug. 1943 	 Same as Spec.23 266.57 

25 63rd College Train- 30 Sept. 1943 Knoxville, Tenn. 265.87 
ing Detachment, Univ. Station 472 
of Tennessee, Knox
ville, Tenn.· 

26 · Same as- Spec. 25 31 Oct. 1943 	 Same as Spec. 25 282.57 
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Spec. Place of offense Date of offense Place of Amount 
presentation 

'Z7 Same 30 Nov. 1943 Same 322.75 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: (Finding of not guilty). 

Specificaticn 2: In that First Ll.eutenant Jack Boyt, 
Air Corps. A.AF Pilot School (Advanced S5_ngle Engine), 
Spence Field, Moultrie, Georgia, having, on or about 
4 April 1942, authorized a Class E Allo~~ent of his pay 
in the amount of one hundred dollars ($100.00) per month 

· 	for twelve (12) months' commencing l YJ.ay 1942 and expiring 
30 April 1943; which allotment was subsequently continued 
for an indefinite period and was in effect during each 
month thereafter to and including the month of November 
1943, and which allotment was duly paid for each of the 
months commencing with the month of May 1942 to and includ
ing the month of November 1943, did, at Maxwell Field, 
Montgomery, Alabama, Duquesne University, Pittsburgh, 
Pennsylvania, Carlisle Barracks, Pennsylvania, and Univer
sity of Tennessee, Knoxville, Tennessee, from 15 September 
1942 to and including November 1943, in disregard of the 
fact that such all~tment had been authorized and was being 
paid, and in violation of his duty to ascertain the truth 
and correctness of the pay and allowance accounts made by 
him, wrongfully certify as true and correct his pay and 
allowance accounts for each of the said months from September 
1942 to and including November 1943, which said accounts were 
incorrect and his certifications were false, in that the 
amount of Class E Allotment of one hundred dollars ($100.00) 
per month had not been entered as a debit on said accounts•. 

He pleaded not guilty to the Charges and Specifications. He was found 
not guilty of Specifications l to 13, inclusive, of Charge I, and 
Specification l of Charge II, :;uilty of Specifications 14 to 'Z7, in
clusive, of Charge I, excepting in each Specification the words, •on 
or about 8 August 1941, authorized a Class E Allotment of his pay 
in the amotmt of five dollars and twenty-eight cents ($5.28) per month, 
commencing l September 1941, and• and.11blaking a total of one hundred 
and five dollars and twenty-eight cents ({,105.28) in Class .B Allotments-; 
guilty of Charge I; guilty of Specification 2 of Charge II excepting 
the words •15 September 1942•, substituting therefor the words •9 
October 1942"; and guilty of Charge II. He was sentenced to dismissal 
and total fc;,rfeitures. No evidence of previous convictions ns intro
duced. ·The reviewing authority approved the sentence, remitted the 
forfeitures, and forwarded the record-of trial for action under Article 
of War 48. 
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3. The evidence for the prosecution is as follo,~s: On 18 April 

1942 accused, followin2 considerable correspondence, refinanced an old 

loan with the National. Bcmk of Fort Sam Houston, San Antonio, Tex.as. 

The new loan was for $600 ($564 net after discount and charges), the 

proceeds going to pay off the balance of an old loan and to provide ad

ditional funds which accused desired to send to his mother (Pros. Ex. 

5A, E, F, G, H, I., J, K). The bank required a Class E allotment in 

its favor of not less than $100 per month (Pros. Ex. 5A, J). On 4 

April 1942 accused executed WD AOO Form No. 29 authorizing a Class E 

allotment to the bank for $100 per month effective 1 hlay 1942, to con

tinue for 12 months (Pros. Ex.. l; Stip. Ex.. 2). This allotment was 

later continued for an indefinite period (Pros. Ex.. 1). Twelve notes 

for $50 each were executed and delivered to the bank by accused, one 

note to be charged to accused's accou.."lt each month (Pros. Eit. 5A, I, J). 


Beginning with the month of May 1942, the Treasurer of the United 
States remitted to the bank each month the .sum of $100, which respective 
amounts were placed to the credit of accused's regular checking account 
(Pros. Exs. 1, 5B, 51). The payments were received by the bank commencing 
6 June 1942, the last payment with which we are concerned having been re
ceived on 7 December 1943 (Pros. Exs. 5B, 51). Accused executed eaeh month 
and presented for payment, pay and allowance vouchers, WD AOO Form 336-A 
Revised, beginning in May 1942 and continuing through November 1943 (Pros. 
Ex.. l; Stip. Eics. 11-29). The amounts varied, due to changes in pay 
status and subsistence, but no deductions were entered on any of the 

· vouchers for the $100 allotment. The vouchers were submitted to various 
finance officers because of changes of station, and were in turn presented 
to disbursing officers serving the respective localities. The vouchers 
directed that the proceeds be placed to the credit of the payee at the 
National Bank- of Fort Sam Houston, San Antonio, Texas. 

On 25 January 1943, accused wrote the Fort Sam,Houston bank, ask
ing the first date upon which the bank had received the Class E allotment, 
and stating that this information was needed in order to clear up a dis
crepancy between the Finance Officer at Maxwell Field and the Finance 
Officer a.t Washington, D. C., which discrepsncy "they" had requested 
accused to. "clear" by writing the bank (Pros. Ex. 5D). On 1 February 
1943 the bank replied to accused's letter, informing accused that a 
copy of the allotment indicated that it was to be effective 1 May 1942, 
The letter stated also that the first allotment chech was received by 
the bank on 6 June 1942 (Pros. Ex. 5C). 

/ 
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On 29 April, 30 April, and 21 July 1944, accused, having been 
properly aivi.sed of his rights, made statements to First Lieutenant Lionel 
J. Billeaud, Air Corps, Camp Ritchie, Maryland. Lieutenant Billeaud was 
officially investigating the case. The statements were introduced in evi
dence (R. 7; Pros. Exs. 2, 3). All three statements were designated as 
Prosecution's Exhibit 3. Since they cover substantially the same ground, 
they will be considered as a unit. In substance the statements are as 
follows: 

Accused applied for the· Class E allotment for ~tlOO in favor of 
the National l3a.nk of Fort Sam Houston, Texas, and the allotment was put 
into effect and received by the b.<mk. The allotment was for the purpose 
of paying a loan in the amount of $600 made by the bank to. accused.. The 
sum of $50 per month was paid on the loan and the ra'!lair.ing $50 was ap
plied to the personal account of accused at the bank•. From the bank 
statements accused was aware of the receipt by the bank of the $100 per 
month allotment. Realizing that the allotment had been made offective 
as of May 1942, and had not been deducted from the accused's pay, ac
cused wrote a letter on 9 October 1942 to the Allm'lance and Allotment 
Branch in Washington, asld.ng 11all necessary information" with regard to 
the allotment. In that way accused placed the branch 11on notice of 
the existence of the discrepancy". Accused received no reply to his let
ter. He lmew that it was his responsibility as an officer to see that his 
pay voucher was correct when submitted. About 16 March 1943 he was trans
ferred from Maxwell Field, Alabama, and as yet no deduction had been made 
from his pay. He wanted 11to clear this allotment up",; however, "there was 

1E1fear or fright from this subject due to the fact that this Class Allot
ment was being received illegally. n' When he arrived at Fittsb1.lI'gh, 
Pennsylvania, on 17 March 1943 he determined to submit the information to 
the finance officer but 11never got enough confidence" in himself to submit 
all the information which should have been "included in the finance records". 

On 15 July 1943 accused was transferred to Dickinson College, 
Carlisle, Pennsylvania. While there, he 11had actually come to the conclu
sion" that he had "enough confidence to submit all the discrepancy that 
concerned the Class Allotment". Accused was stationed at Carlisle1E1 

only a short time, after which he was transferred to the College Train
ing Detachment, Kna.'{vi.lle, Tennessee. No information on the subject was 
ever given to a finance officer until word was received at Knoxville 
from the Fiscal Director, Paying Allot.~ent and Audit Section, Newark, 
New Jersey, about 20 Dece!llber 1943, after which the accused received no 
further pay. 
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The accused kne'!'J that prior to December 1943 no deductions 
· for the allotment were made from his pay voucher. He knsw that "this 
money11 "Was "illegally accruing" to his benefit and account in The National 
Bank of Fort Sam Houston, Texas. Except for the letter of 9 October 
1942 he made no official effort to rectify the situation. Having placed 
the AllO\rnnce and Allotment Branch 11on notice that there was something 
wrong" with his aliotment, he knew that at some time he would receive in
structions from them and he "just waited11 • After December 1943 he con
tinued to neglect making an effort to rectify the matter. He "became 
confused" as to how to 11handle the situation" and did not know how he could 
raise the money to refund the Government. His account in the bank was 
practice.lly exhausted. He wanted to make restitution to the Government and 
had intended to do so all along. 

The Chief, Class E Allotment Division, Office of the Fiscal 
Director, Office of Dependency Benefits, :into "Which the Allowance and Al
lotment Branch of The Adjutant General's Office was merged, testified. that 
there was no record of the receipt of a letter from accused, dated 9 October 
1942, and that no such letter appeared in the files. 

4. The evidence for the defense is as follows: Major Rhoads, ac
cused's immediate conunanding officer, testified that in his current as
sigriment as Assistant Provost Marshal for the past 30 days, accused had 
shown initiative and performed his duties in an excellent manner. Witness 

· desired t.o have the accused continu~ his duties in that department (R. 8-9). 

Mr.. Kennedy, a resident o!. the accused's home town in Georgia 

testified that accused's character and reputation were excellent (R. 10S. 


First Lieutenant Frederick Oster, Jr., Finance Department, Spence 
Field, Moultrie, Georgia, testii'ied_that he was familiar with the case and 
that all moneys due the United States had been repaid; that he has observed 
a number of similar occurrences regarding allotments not being deducted on 
pay vouchers, due primarily to ignorance of regulations concerning allot
ments; and that he usually worked out an arrangement for repayment to the 
Government, ii' satisi'itd it was not intentional. (R. 12, 13). ' 
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The accused, after having his ri~hts fully explained, elected to 
testify. He stated that he did not !mow that the $100 allotment should 
have appeared on his pay voucher and that he did not know the voucher was 
false. It was in August or September 1942 when he first realized that no 
money was being withheld from his pay for the allotment. On 9 October 1942, 
he wrote the letter to the Allowance and Allotment Branch, previously re
ferred to. A copy of the-letter was received in evidence (Def. Ex. A). 
No answer was received, and in January 1943 he wrote his bank at the 
suggestion of a sergeant in the Finance Department. The bank's answer was 
receive4 in February 1943. (Accused was referring to Prosecution's Ex
hibits 5C and 5D). At this time he was quite· busy with 6,000 to 7,000 
cadet-s and Ylas transferred in March 1943 to Duquesne University, Pitts
bur"1., Pennsylvania (R. 15, 16). His father was having nervous spells and 
there was domestic trouble at home that required his attention. All of 
this, with other transfers and •an enormous amount of workt', caused him 
to leave his •personal affairs somewhat neglected• (R. 17). At Knox
ville, Tennessee, in December, 1943, he received a letter from the Fiscal 
Director, through channels, advising him of the discrepancy. The letter 
had been forwarded from the Finance Department at Carlisle Barracks, 
P~nnsylvania. Accused conferred with •Major Anderson•, who agreed to 
hold up an indorsement- on the communication for ten days. This was to 
permit accused to go home on leave and attempt to secure a loan. Ac
cused wanted to repay the money in a lump sum. He was unable tc do this 
on the four-day leave which was taken. Accordingly, the indorsement, 
requesting that reimbursement be made by pay deductions, was submitted 
to the Fiscal Director (R. 17). The Government did not agree to this 
method of reimbursement, and his pay was 11held up11 frcm November 1943 
through July 1944. In July 1944 he repaid the Government in full (R. 18). 
Accused never inte~ded to defraud the Government (R. 18). When, in his 
statement of 29 April 1944, he acimitted lmowledge that 11 this money was 
being illegally accruing" to his ·account in the bank, he was referring to 
the fact that he discovered the •discrepancyB in September 1942, after 
which he wrote the letter (R. 19). He did not ask any finance officer at 
his various stations about the matter. He received monthly bank state
ments, but did not pay particular attention to the deposits, •just 
noticed• the balances (R. 20)., He did not realize until August or 
September 1942 that the bank was receiving the $100 allotment and that 
the Government was paying him $100 too much (R. 20-23). On occasion he 
had overdrawn his account (h. 21). 

5•. In the Specifications of Charge I, upon 'Which there was a 
finding of guilty, the accused was charged with causing false claims 
to be presented to the Government from October 1942 through November 
1943, knowing such claims to be false. The undisputed evidence shows 
that, effective l May 1942, the accused authorized a Class E allotment· 
of $100 per month, payable to the named bank, and that this allotment 
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continued in force during the period charged, and was regularly paid 

to the bank by the Treasurer of the United States. The undisputed 

evidence shows likewise that on the months in question the accused 

signed, certified, and filed with the proper official his pay and 

allowance vouchers, omitting therefrom any deduction for the Class E 

allot~.ent. By reason of the omission of the dedu~tion, the claims 

were false. By the accused's own admissions, extrajudicial a.nd as a 

witness, he was perfectly aware of the falsity of the claims thus 

presented. From his bank statements he knew that the bank was receiv-, 

ing the allotment, and by August or September 1942, if not before, he 

realized that no deduction appeared on his pay voucher and that the 

monthly allotment was not being withheld from his pay. Nevertheless, he 

continued for a period of more than a year to file pay and allowance 

vouchers without inserting the deduction or without consulting a:rry 

finance officer about the matter. Admittedly he knew that he was re

ceiving $100 per month illegally, and his failure to •clear up• the 

matter resulted from fear of exposure. His denial of an intent to 

defraud the Government and his avowal of a continuous intention to 

make restitution do not constitute a defense. The gist of the offense 

is lmowledge that the claim is false (Winthrop, Military Law and Pre

cedents, 2nd ed. Rep., p. 701). Such knowledge was clearly proved. 


With reference to Specification 2, Charge-II, t~e court found 

in substance that the accused, having authorized the allotment, which 

was paid monthly to the bank as, directed, did, at his various stations, 

from 9 October 1942 through November 1943, in violation of his duty to 

ascertain the .truth and correctness of his pay and allowance accounts, 

wron;;fully certify those accounts as true and correct, Tfhich certi 

- fications were false by reason of the omission of the allotment. The 
evidence already recapitulated in connect~on with the Specifications 0£ 
Charge I is sufficient to prove the offense alleged in Specification·2, 
Charge II. In addition, the a(:cused admittedly !mew of his responsibility 
as an officer to see to it that his pay vouchers were correct when sub
mitted. Since the accused knew that his vouchers were false, his con
duct was unbecoming an officer and a gentleman in violation of Article 
of War 95. Although this Specification covers the transactions charged 
in the Specifications of Charge I, there is no illegal duplication of 
charges (par. 151, M.C.M., 1928). 

6. The defense objected to the introduction of the three state
ments (Pros. Ex. 3) made by the accused to the investigating officers, for 
the reason that two other stat~ments made by accuse~ oc. 10 Jrui 1944 i.1".d 
21 July 1944 were not offered in evidencs. The prosecutiou cm1tended 
that neither of these statements constituted a:rry part of the confession•. 
It was further stated by the prosecution that one of the statements was 
an agreement to enter into a stipulation, which stipulation had alreaey
been introduced. According to the prosecution, the second statement, 
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dated 21 July 1944, was a sworn statement by the accused, voluntarily 
submitted., relating what he did from the time he first made the allot
ment. The defense counsel did not dispute the assertion of the prosecu
tion as to the contents of the statements, but indicated that "they 
could refute his confession, or that 'Which the prosecution is alleging 
is a confession.• Neither of the statements is attached to nor included 
in the record. Under pai:agraph 114!, Manual £or Courts-Martial 1928, 
it is stated: 

•Evidence of a confession or supposed confession 
cannot be restricted to evidence of only a part thereof. 
Where a part only is shown, the defense by cross-examination 
or otherwise may show the remainder so that the full and 
actual meaning of the confession or supposed confession may 
appear.• 

There was no ruling that these other statements were not admissible. 
The defense was privileged to offer them, but did not elect to do so. 
The accused testified fully and at length regarding his efforts to 
straighten out the •discrepancy•. Under the circumstances, no pre
judicial error occurred by reason of the admission of the three statements. 

?. The accused is 28 years of age, married, and hM no children. 
He is a high school graduate and attended Gordon Military College for 
1-! years. He was later graduated from Copiah-Lincoln Junior College. 
The records of the Adjutant General's Office show that accused had 
enlisted service in the Georgia National Guard for approximately four 
(4) years. He was commissioned a second lieutenant, Infantry Reserve, 
27 December 1937, and promoted to first lieutenant, Army of the United 
States, 29 August 1942. He had active duty as a commissioned officer 
from 21 March 1938 to 20 September 1938; from lJ_August 1939 to 26 
August 1939J from 12 August 1940 to 13 August 1940, and since 16 August 
1940. 

8. 'l'he court was legally constituted and.had jurisdiction of the 
person and subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence, as 
approved by the reviewin~ authority, and to warrant confi:nnation thereof. 
A sentence of dismissal is authorized upon conviction of a violation of 
Article of War 94, and is mandatory upon conviction of a violation of 
Article of War 95. 

Judge Advocate. 

Judge Advocate. 

,/J .;:;-- .. --/~~J... ___ .--Judge Advocate. 

- 9 



(266) 


SPJG~ 

C1 '. 264795 


1st Ind. 

:·:::tr Department, J.A.G:o., DEC 18 1944 - 'I'o the Secretary of '.';"o.r. 

1. Herewith'transir.itt".;J for th3 action of th.:i Presid'3Ilt are 
thu record of trial and the cJfoion uf the Board of ReviAW ir. the 
case of Yin-t Lieutonant Jack Eo;1t (C-()$1140), A.ir '.;orps. 

2, I concur in the op:inion of the Boarc1. r:if Review that the 
reco:i:-d of trial is l::6ally sufficient to support the find:ings uf 
G'lilty .:;_,-,_:1 the sentence as approve,.: by tl,e ~eviewir.6 authority, and 
to v,urrant confirm3.tion of the sentence. I recorrunend that the &en
tence as ap~)roved by the re1rievring C.'..!thority be confirmed and carried 
:into execution. 

3. Consideration '13.S been giv::i."'1 to a letter from I!onorable 
I'.ich.ard B. Russell, United Stat~s S0~ate, dc.ted 29 November 1944, 
and to letters from i:onorable A. ::iic1.nsy Cc:.;np, Hous1;; of P.epres8ni·,atives, 
dat0d 3, 9 and 18 Octo1::>er 1944, and to fivt-: e..:'i'idavits inclosed t::ercin. 
The letters anc1 :inclosures ~ccompany the record of trid.l. 

/4.•. Inclosed are a draft of a letter for your signature, trans-. 
mittin; the record to the President for his action, and a form of 
EY.ccntive action designed to carry the above recanmendation into 
effect, should such action meet with approval. 

· Myron C. Cram.er, 
M:ijor General, 

The Judge Advocate General. 
7 	Incls. 


Incl 1 - Record of trial. 

Incl 2 - Dft. ltr. for 


sig. s/w. 

Incl 3 - Form cf action. 

Incl 4 - Ltr. fr. Hon. Richard , 


B. Russell/29 Nov. 1944. 

;[ncl 5 - Ltr. fr. I:on. A •. Sidney 


Camp/3 Oct. 1944. 

Incl 6 - Ltr. fr. Hon~ A. Sidney 


Camp/9 Oct. 1944. 

Incl 7 - Ltr. fr. Hon. A • .3idney 


_____c_·a_;mp;;.;./_1_s_0ct. 1944. . . 


(Sentence as approved by reviewing authority confirmed. ,/ 
l G.C.1l.O. 44, Z7 Jan 1945) · 



------------------------------
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WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
\ Washington. D.C. 

(26?) 
SPJGX ., 
CM 264800 19 Oct. 1944. 

TED~~TATES ) ELEVENTH ARMORED DIVISION 
) 

/ v. ) 
) 

Trial by G.C.M•• convened at Camp 
Kilmer,New. Jersey,2S September 1944. 

Private SHING FONG (39286161). 
Headquarters Batter;y, 491st 

• )) Dishonorable discharge and confine
ment for five (5) years. Disciplinary 

Armored Field Artillery Battalion. ) Barracks. 

HOLDING by the BOARD .OF REVIEW 
LYON. HEPBURN and MOYSE. Judge Advocates. 

l. The B~ard of Review has examined the record of trial in the.case 

of the soldier named above. 


2. Accused was tried upon the following Charge and Specifioation1 

CHARGE• Violation of the 96th Article of War. 

Specification1 In that Private Shi.og Fo.og. Headquarters & 
Headquarters Battery, 491st Armored Field Artillery 
Battalion, did. aboard a military train, on or about 13 
September 1944, have in his possession 10 grains. more or 
less, of a habit forming drug. to wit opium. said drug not 
having been,ordered by a medical officer of the~. 

He pleaded not guilty to and was found guilty of the Charge and its Speci• 
fication. Evidence of one previous conviction for absence without leave. 
for which accused was sentenced to confinement at hard labor for twenty 
days and forfeiture of $15.00 of his pay. was introduced. He was sentenced 
to dishonorable discharge. total forfeitures and confinement at hard labor 
for five years. The reviewing autho~ity approved the sentence. designated 
the United States Disciplinary Barracks. Eastern Branch. Greenhaven. New 
York, e.s the place of confinement, and forwarded the record of trial for 
action under Article of War so½. . 

3. The evidence supports the findings of guilty. The only question 
.requiring 	consideration is the legality of the sentence. It is to be noted 
that the pla.oe of the commission of the alleged offense is not designatedin the specification. It merely charges that accused had in his possession 
"on a military train" ten grains of opium which.had not been ordered by a 
medical officer of the~. It is clear that the charge is based on 
Paragraph 4, General Orders 25, Wa.r Department, 1918, which provides as 
follows a 
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11 The possession by any person subjeot to military law of any 
habit-forming drug not ordered by a medioal officer of the Army, 
shall be taken and considered as a disorder to the prejudice of 
good order and military discipline and as conduct of a nature to 
bring discredit upon.the military service, and aey such person 
offending shall be brought to trial under the 96th Article of War." 

This conclusion is further borne out by the fact that the specification closely 
follows the form suggested at page 255 of the lfanual for Courts-Martial, 1928. 
The "Table of Maximum Punishments"· (M.C.M., 1928, par. 104c) contains no refer
ence to the punishment for the possession of a habit-forming narcotic drug, 
but a limitation of two years is provided for the offense of introducing such 
a drug into command, quarters, camp or station for sale, and of one year 
where the introduction is for aey other purpose. The offense herein charged 
is so closely related to the latter offense that, unless the specification 
sets forth an offense under one of the Federal la:ws hereinafter discussed, 
or unless the offense is of a civil nature for which a longer period of con
finement is imposable under the Code of the District of Columbia, the Board 
of Review, in accordance with the principles enunciated in paragraph 1040 
of the Manual fer Courts-Martial, is of the opinion that the maximum imposable 
sentence is dishonorable discharge, total forfeitures, and confinement at 
hard labor for one year (CM 156134, Dig. Op. JAG 1912-40, 454(73)). 

An analysis of the laws enacted by the Congress of the United States 

for the regulation e.nd suppression of the sale and use of narcotics nation

ally and iri the District of Columbia, and of the decisions by the courts 

interpreting these laws leads to the conclusion that the specification con

. tains insufficient facts to constitute a violation of any of them. The two 
Federal statutes that have a nation-wide application are the "Narcotic Drugs 
Import and Export Act" of 9 February 1909 (35 Stat. 614), as amended {now 
secs.171 to 185, Title 21, u.s.c.A.) and the act of 17 December 1914, comm.only 
known e.s the Harrison Narcotic Act (38 Stat. 785) as amended (now secs. 2550 
to 2565 and ~ecs. 3220 to 3228, Title 26, U.S.C.A.). Primarily, the first 
statute regulates the importation of narcotics and its subsequent disposi
tion. The latter act, while intended to suppress illegal traffic in na.rcotios, 
is essentially a revenue measure, and has consistently been held to be such 
by the Federal courts. In addition the act of 20 June 1938 (52 Stat. _786) 
made applicable to the District of Columbia the Uniform Narcotic Drug Act 
(now secs. 401 to 425, Title 33, D. of c. Code, 1940 Ed.). These three 
statutes will be considered seriatim in oonnectionwith the specification 
under which aceused was tried. '·' 

The "Narcotic Drugs Import and Export A.ct" (supra) me.lees it unlawful· 

to "import or bring any narcotic drug into the United States", except as 

specifioe.lly permitted under the terms of the statute (sec. 173, Title 21,

u.s.c.A.), and makes it an offense 

11 * • • 1£ aiiy person fraudulently or knowingly imports or brings 
any narcotic drug into the thited States••• contrary to law, or 
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assists in so doing or receives, conceals, buys or sells or in 
any manner facilitates the transportation, concealment or sale 
of aey such narcotic drug after being imported or brought in, 
knowing th,;J sa.me to have been imported contrary to law • • •" 
(sec. 174, ~· ). 

This latter section likewise provides that 

"• • '* Whenever on trial for a violation 0£ this sect.ion the 
defendant is shown to have or to have had possession of the 
narcotic drug, such possession shall·be deemed auf'ficient evi
dence to authorize conviction unless the defendant explains the 
pos~ession tp· the satisfaction of the jury". 

By Section 181 (idem) it is provided that 

•••all smoking opium or opium prepared for smoking found 
within the. Ulited States shall be presumed to have been imported 

· contrary to law, and the burden of proof shall be on the claimant 
or the accused to rebut such presumption". 

While proof of possession creates a presumption of illegal importation, the 
gravamen of the offense is'the illegal importation or "bringing into the 
United States" of the prohibited drug or the knowledge of the possessor that 
the drug was illegally imported. An indictment which does not set forth one 
ot these essential elements is fatally defective (Pon Wing Quong_ v. United 
States, 111 Fed. (2d) 751). Since there is no such allegation in the present 
specification, it may not be urged successfully that the mere charge of 
possession constitutes a violation of this act. 

Section l of the Harrison Anti-Narcotic Act, as amended (supra) provides 
for the payment of a special tax by alJ¥ person who 11imports, manufactures, 
produces, compounds, sells, deals in, or gives awa:y opium or oooa. leaves" 
(Seo. 3220, Title 26~ u.s.c.A.), and requires an annual registration by 
persons engaged in such activities (Seo. 3221 (a.), idem). Section 8 of the 
same a.ct (Sec; 3224(c), idem) makes it unlawful for-;;ii one who has not 
registered and paid the ~to have en.y of these drugs in his possession or 
control and stipulates that possession and control of any such drugs shall 
be presumptive evidence of a violation of Section 3220, Seotion 3221 alld 
other sections of the code not pertinent to the present discussion. This 
section, however, was interpreted by the United States Supreme Court as . 
applying only to persons required to register and pay the tax (United Sta.tea 
v. Jin Fuey Moy, 241· U. s. 394, 60 L. Fid. 1061 ). It was held accordingly 
that where the indictment merely charged unlawful possession without a.ny 
allegation that the possessor fell within the clasa required to register 
and pay the tax, it was fatally defective. This ruling has been consistently 
adhered to (13 A.L.R. 858, 39 A.L.R. 236 ). Since the specification in the 
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present case is equally lacking in such an allegation, accused's mere 

possession of the opium does not constitute an offense under the aeotions 

above referred to. 


The Harrison Anti-Narcotic Aot (supra} contains further taxing pro

visions in connection with the sale of opium that are now found in Sec

tions 2560 and 2562 of Title 26, United States Code Annotated. Under these 


, 	sections there.are levied special additional taxes, represented by stamps 
to be affixed to the original package. Section 2553 (idem) provides in 
pertinent part as follows& 

"It shall be unlawful for any perso;n to purchase (underscoring 
added), sell, dispense, or distribute any of the drugs mentioned in 
Section 2550(a) except in the original stamped package or from the 
original stamped packageJ and the absence of appropriate tax-paid 
stamps for any of the.aforesaid drugs shall be prima facie evidence 
of a violation of this subsection by the person in whose possession 

• 11same may be found • • • 

. This section has been given a. far broader interpretation than Section 
8 (supra). One who purchases suoh drugs except in or from the original 
stamped package is subject to its provisions to the same extent as the 
seller; and the possession by a purchaser of such drug_ in an unstamped 
original package is deemed to be prima facie evidence of a violation"Of this 
section ~Ha)den v. United States, 284 Fed. 852) (Killian v. United States, 

·29 Fed. 2d 456). A mere allegation of possession by the purchaser, however, 
is not sufficient. It is necessary that there be an affirmative allegation 
that the accused acquired the drug in or from an unstamped original package, 
possession of the drug without the tax-paid stamps not being an offense but 
merely an item of proof which creates a prima facie case against tho accused 
that may be rebutted Di Salvo v. United States, 2 Fed. (2d) 222. Reese T. 
United States, 14 Fed. 2d 606). Since there is no allegation in~speoi
fioation charging accused with having purchased the drug in an illegal 
manner, the mere allegation of possession of the prohibited drug does not 
constitute an offense under Section 2553 • 

. The Uniform Narcotic Drug Act, which has been adopted by many of the 

states, was made applicable to the District of Columbia by act of Congress 

of 20 June 1938 (52 Stat. 786 ), and now forms a part of the Code of the 

District of Columbia (1940 Edition) as Sections 401 to 425. Title 33. 

Sections 402 and 421 contain the following provisions a 


"Sec. 402 - It shall be unlawful for &IJ.y person to manufacture. 
possess, have under his control, sell, prescribe, administer. dispense 
or compound any narcotic_ drug, except as authorized in this chapter. 

"Seo. 421 • In any complaint, information or indictment, and in 
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any action or proceeding brought for the enforcement of any 
provision of this chapter, it shall not be necessary to negative 
any exception, excuse, proviso, or exemption, contained in this 
chapter, and. the burden of proof of any such exception, excuse, 
proviso, or exemption, shall be upon the defendant". 

The object of this act, as pointed out by the Supreme Court of Louis
iana (one of the states which has adopted it) in the case of State v. Mu-tin 
(192 So. 694, 193 La.. 1036 ), is "to regulate and control the traffic in 
and the use of substances or preparations that are extremely injurious to 
the moral qualities and physical structures of human beings". The court 
held that, in furtherance of this object, it was the clear legislative in
tent to impose the penalty provided for in the act not only upon the illegal 
manufacturer or dispenser of the drug but upon the purchaser, and that an 
allegation of unlawful possession of the prohibited drug by the accused, 
without defining his status, was sufficient under the aot. It carefully 
differentiated this act .from the Harrison Anti-Narcotic Aot, as inter
preted by the United States Supreme Court in the case of Uoited States v • 

. Jin Fuey WDy (supra). If the specification in the instant case had cha.rged 
the acouaed with the unlawful possession of a certain quantity of opium, 
it would have set forth an offense in a jurisdiction that has adopted the 
Uniform Narcotic Drugs Act. The specification now under conaideration, how
ever, neither alleges unlawful possession nor does it designate where the 
offense occurred. The Board, therefore, concludes that it must be guided 
in fixing the maximum. punishment by the provisions of paragraph 1040 of 
the Manual for Courts-Martial, previously referred to. In adopting-the 
uniform act, the legislatures of the various states have exercised their 
discretion in fixing the imposable punishment. The Congress of the United 
States has fixed the maximum applicable to offenders in the District of 
Columbia as a fine of $1000 and imprisonment for one year for the first 
offense, and a. fine ot $5,000 and impriso:runent for not more than ten years 
for &llY subsequent offense. 

4. For the reasons above stated, the Board of Review holds the record 

of trial legally sufficient to support the findings of guilty and legally 

sufficient to support only so much of the sentence a.a involves diahonorable 

discharge, forfeiture of all pay and allowances due or to become due, and 

confinement at ha.rd labor for one year. 


Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., JO·OtT. - To the Secretary of War. 

1. In the case of Private Shing Fong (39286161), Headquarters Battery, 
491st Armored Field Artillery Battalion, attention is invited to the fore
going holding of the Board of Review that the record.of trial is legally 
sufficient to support the findings of guilty of the Charge and the Speci
fication thereunder, a.nd legally sufficient to support only so muoh of the 
sentence as involves dishonorable discharge, total forfeitures, and con
finement at hard labor for one year. 

2. I ooncur in tn.e holding of the Board of Review and for the reasons 
therein.stated recommend that so much of the sentence as is in excess of 
dishonorable.discharge, forfeiture of all pay and allowances due or to be
come due, and confinement at hard labor for one year be vacated, and that 
the United States Disciplinary Barracks, Eastern Branch, Greenhaven, New 
York, be designated as the place of confinement. 

3•. This case is submitted for the action of the Secretary of War 
in order. t'o · a.void the delay which would be involved in transmitting the 
approved holding ·ov~ 

1 
~~ea.s for the action of the reviewing authority•. 

., 
4. Inolosed is a form..pf action designed to carry into effect the 

I 1

recommendation hereinbefore made1,~~ould such action meet with approval. 

~.·. ~ • ~o .a..-... ~ 
• i •• 

~on c. Cramer~': 
Ma.jor General, 

2 Inola. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Form of action. 

(Sentence vacated in part in accordance with recommendation of 
The Judge Advocate General, by' order of the Secretar,y. ot War. 
G.C.M.O. 6<::n 1 7 Nov 1944) 
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WAR DEPARTMENT 
Aney Service Forces 

In. the Office of The Judge Advocate General (273) 
Washington., D. c. 

SPJOQ 
CM 264801 

24 OCT 1944 
UNITED STATES ) ELEVENTH AIR FORCE 

) 
v. ) Trial by o.c.M., convened 

) at Fort Richardson., ilaska, 
First Lieutenant WILLIAM 2 and 4 September 1944. 
R. BROOKS (0-791896)., Air ~ Dismissal. 
Corps. ) 

OPINION of the BOARD OF RE..'VIEW 
ANDHE?lS1 FREDERICK and BIERER., Judge Advocates 

.1. The record of trial 1n·the case of the officer named above has 
been examined by the .Board ot Review and the Board submits this, its 
opinion, to The Judge 'Advocate General. 

2. The accused was· tried upon the following Charges and Specific
ations: 

CHARGE: Violation or the 96th Article of war. 

Specification: In that First Lieutenant William R. Brooks, 
. 	 Air Corps, 399th Base Headquarters and Air Base Squad

ron; having received a lawful order from Lieutenant 
Colonel Jolm M. Cross to retrain from using the bunks in 
the 1n£1.rmar)", and to stop visiting said infirmary" except 
during regular hours when the opportunity presented tor 
ultra-violet ray treatments, the said Lieutenant Colonel 
John M. Cross being in the execution of his office., did., 
at Naknek., Alaska, on or about .3 August 1944., ·fail to obey 
the same. · . 


:.DDITION'AL CHARGE, Violation of the 95th Article of war. 

Specification la In that First Lieutenant William R. Brooks,· 
Air Corps, 399th Base Headquarters and Air Base Squadron, 
did, at Na.knek, Alaska, on or about 5 August 1944, with 
intent to deceive Lieutenant Colonel John M. Cross, Com
manding Officer ot Naknek Air Base., o.t'fici~ state and 
represent to the said Lieutenant Colonel Cross that_~t.,_had. 
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just received a letter !rem his wife stating that her • 
brother, who was a crew member on a B-17, had been killed 
in Ge~, or words to that effect, which statement was 
known by said Lieutenant Brooks to be untrue in that he had 
not received a letter advising him that his brother-in-law 
had been killed in Germany, said statement having been made 
by Lieutenant Brooks to Lieutenant Colonel Cross at a time 
when pending court-martial charges against said Lieutenant 
Brooks were being investigated at Naknek, Alaska, and in such 
manner as to deceive, solicit sympathy a£, and :influence 
Lieutenant Colonel Cross in his action in his official. cap
acity of CoIIDDanding Officer with respect to said pending 
court-martial charges. 

Specification 2: In that First Lieutenant William R. Brooks,· 
Air Corps, 399th Base Headquarters and Air Base Squadron, did, 
at Naknek, Alaska, on or about 4 August 1944, with intent to 
deceive First Lieutenant Joe G. Duvall, Investigating O.fi'i
cer, appointed by the Conunanding Officer of Na.knek Air Base, 
oi'ficial.ly state and represent to said First Lieutenant Du
vall that his brother-in-law, his wife I s only brother, had 
just been killed in action, or words to that effect, which 
statement was knOll'll by the said Lieutenant Brooks to be un
true, in that his brother-in-law had not been killed in action, 
said statement having been made by said Lieutenant Brooks to 
Lieutenant Duvall at a time when pending court-martial charges 
against said Lieutenant Brooks were being investigated at 
Naknek, Alaska, and in such manner as to deceive, solicit 
sympathy a£, and influence Lieutenant Duvall in his action 
in his official capacity or Investigating Officer with respect 
to said pending court,-martial charges. 

He pleaded not guilty to and was found guilty of all Charges and Specific
ations. No evidence or previous conviction was introduced at the trial. 
He was sentenced to be dismissed the service and to be confined, at such 
place as the reviewing authority may direct, for nine (9) months. The 
revie-wing authority approved o~ so much of the sentence as provides for 
the accused to be dismissed the service and forwarded the record of trial 
!or action under Article of War 48. 

3. The evidence tor the prosecution, .briefly- summarized, is as 
follows: . - . 

The accused, since 12 June· 1944, was a member oi' the 399th Base 
Headquarters and Air Base· Squadron commanded by Lieutenant Colonel John 
M. Cross, and stationed at Naknek, Alaska (R. 5, 6). He was the Operations 
and Air Transport Officer and as such was •on call• twenty-four hours a 
day (R. 6, 8, 10, 21, 22). 
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The accUBed was taking ultra-violet ray treatments at the dispensary 
of the station (R. 6, 9), which was part of a group of three huts known 
as the Intransit Infirmary. The hut near~st operations office was used 
as the dispensary and the middle hut contained cots for the use of intran
sit patients, and the group was conunonly called •the. in!i:rmar,y1' (R. 11). 

Some time in the latter part of July (R. 6, 10, 12, 14, 15) Colonel 
Cross went to the infirmary and, contrary to orders he had previously 
given to the accused, found the accused apparently asleep at about 1130 
a.m. He thereupon escorted the accused to the building where both the 
Colonel and the accused had their quarters (R. 6) ,;here, in the presence 
of two other officers he repeated prior orders that he, the accused, 
should keep off the bunks in the in!irma.ry, do all his sleeping and 
lounging in his quarters and keep away from the infirmary building, and 
he specifically characterized the instructions as a direct order (R. 6, 
7, 9, 14, 15). 

The accused brought up the matter of his sun-ray treatments and 
the Cololl,!lll stated then that he was not to go to the infirmary except for 
treatment (R. 14, 15). In the afternoon of the same day the accused 
apologized to the Colonel for being caught in the infir:mary and excused 
himself on the ground that he had been there for ultra-violet treatment. 
The Colonel told him he did not believe hill and again repeated the order 
forbidding him from going to the infirmary except for treatments and that 
on such occasions he should go during regular, day-light hours and that ·such 
permission did not necessarily include the right to •lay on the bunks in 
the inf'irm.Sl7.9 (R. 6, 9, .. lo). · 

On J August 1944 the Colonel had a telephone call from the operations 
office inquiring for the accused because they had been unable to locate 
him.· Colonel Cross thereupon went to the operations office and discovered 
that a plane which was expected had arrived and was •letting down•. He 
then went over to the infirmar:y and, after looking through the dispensary 
section, went to the adjacent hut where, after he switched on the lights, 
he found the accused on a bunk apparently asleep although he jumped up 
when the lights were turned on. The accused was clothed in his ordinary 
dress, somewhat crumpled, and ha.cl been lying slightly on his side with 
his !ace down (R. 7, 10). Captain Wilcox., the Base Surgeon., was al.so 
lying on a bunk (R. 7). As a result of what he had discovered Colonel 
Cross preferred a charge against the accused and both he and Captain 
Wilcox were relieved of their duties· (R. 7, 8). A statement made and 
signed by Colonel Cross during the investigation was admitted in evidence 
out of order., as a defense exhibit. Substantially it contained the follow
in&: 

That as a result o:t previous lounging and sleeping by the accused in 
the infirmary he had in the presence of other officers verbally ordered the 
accused •to re,t:rain from using the bunks in the infirmary and to stop 
visiting there regardless of the circumstances•. Later on the·same day 
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he amended the order by telling the accused he could •report to the 
infirmary during regular hours when the opportunity presented for 
ultra-violet ray treatments.• At about 0200 on the morning of 3 August 
1944, upon receiving a.report from operations office, he went to ac
cused's quarters, found his bed ha.cl not been slept in, learned that 
he had not been seen at the operations office for a considerable time, 
and then found him fully clothed, lying on a bunk in the infirmary with 
the lights turned out (R. 10; Def. Ex. A). 

On 4 August 1944, First Lieutenant Joe G. Duvall, 399th Base Head
quarters and Air Base Squadron, who had been appointed investigating 
officer of the charge brought against the accused, had an interview with 
the accused. After being duly warned of his rights, the accused declared 
the Specification false and stated that he had gone to the infirmary for 
ultra-violet treatment at about 1:45 a.m. and was there until Colonel 
Cross found him. He had just completed his treatment and was lying on a 
bunk until an airplane arrived (R. 20). He stated, also, that he had 
just received word that morning that his wife's only brother had been 
killed six days previously. Lieutenant Duvall paid little attention 
to this and did not ask to see the letter conveying the news to the ac
cused (R. 21, 22). A signed statement made by the accused at the time of 
the interview was admitted in evidence. In substance the accused said 
that on the day in question he was at the infirmary for treatment of 
acne of his back; that Colonel Cross had given him permission to go 
ther8 for two treatments a day when he (the accused) was not busy. Vlhen 
he was discovered by Colonel Cross he had just finished his treatment 
and was 11resting on the bed awaiting the arrival of an incoming plane 
due in about ten minutes•. He did not understand that he was to restrict 
his treatments to daytime hours only, although he admitted they were. to 
be taken during regular hours. The infirmary., however, is open twenty
four hours a day. He maintained that he had strictly adhered to Colonel 
Cross' yerbal orders (R. 21; Pros. Ex. l). 

On 5 August 1944 while Colonel Cross was in his quarters conversing 
with Captain deRose who had recently reported to the station, the 
accused requested permission to see him. The colone1 told him he was 
busy but the accused insisted, said he could not stand it any longer., 
and that something had to be done about his trouble. Colonel Cross again 
told him he was busy whereupon the accused started to weep and said •he 
had just received a letter from his wife saying his brother-in-law had 
been killed and that he couldn't stand to have the charges go on; that he 
was young and couldn't bear to have his family hear about it- and •that he 
would do anything• if the Colonel •would drop the Charges.• Colonel Cross 
told him to brace up,. that he hadn't been hurt and that he would see him 
later (R. 8). Captain deRosel:l version of the matter differed slightly. 
He stated that the accused appeared to have been crying when he came in 
and that there were tears in his eyes. After telling of the letter from · 
his wife regarding the death of his brother-in-law, he stated that he 
was a young fellow and t~s trouble was getting him down and requested 
that he be allowed to do something as the inactivity was •driving him 
nutsa. He stated further that the loss o.e his brother-in-law had broken 
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.him up; that he didn't want his f~ to know he was in any kind or 
trouble and suggested that he be allowed to go back to work and •let the 
matter drop• (R. 16, 17). 

Colonel Cross disbelieved the statement of the accused regarding 
. the death or his brother-in-law and directed Captain deRose to have a 
talk with the accused and try to see the letter in question (R. a, 16). 
Accordingly, on the next. day ( 6 August) Captain deRose called on the 
accused at his quarters and, in conversation, mentioned that his own 
nephew had been shot down recently in France. He asked the accused to 
read the part or the letter referring to the death of the accused's 
brother-in-law. Accused replied that he did not have it - that it had 
been torn up. Captain deRose then asked the accused definitely whether it 
was true that his brother-in-law had been shot down and the accused 
thereupon admitted it was untrue and that it was-merely a friend who had 
been killed (R. 16). He asked Captain deRose to do what he could with 
the Colonel, if anything, to get the matter dropped so that he could get 
back to work. Sane time later the accused produced the letter from his 
wife, and Captain cleRose read the part referring to the accused•s friend 
being killed (R. 18). 

·en or about 7 August 1944 the accused also showed the letter to the 

investigati?lg officer, Lieutenant Du.vall, and admitted that his prior 

statement regarding the purported death of his brother-in-law was untrue 

(R. 22). 


Meanwhile ad.di tional chargee had been preferred against the accused, 
and First Lieutenant Fred Yf. Traxler, of the ac~used•s organization, 
was appointed investigating o!ficer. After being duly informed of' his 
rights the acpused made a signed statement which was adm1ttad in evidence. 
In substance he stated therein that on the ~ he was arrested he happened 
to get a letter f'rom his wife informi.ng him that his best friend, who 
was like a brother-in-law, had been killed. He then went to Colonel 
Cross• qy,rters and was very much perturbed and upset about the whole 
proceeding and the •dubiou.sa charge Colonel Cross had preferred agaillst 
him. The Colonel would not even talk to him and has continuously refused 
to discuss the accusation• .A.s to the death o! his friend, •there was 
never any indication as to receiving any sympath;y 'Whatsoever or any favors 
from aoyone concerned. in tb.e case.• When asked a fn dqs later by Cap
tain deRose and. Lieutenant Duvall if his •brother-in-la.wt' was killed he 
•imnediately replied a very negative •no••. The f'riend of' his ,rho had 
been killed had been to him •as a •brother• in the actual sense• (R. 22, · 
23; Pros. Eic. 2). 

4. Th~ accused, having been advised o! his rights, testified sub

stantiall7, as follows, 
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~ He was Operations Officer., Transport Officer and Weights and Balance 
Officer of his organization stationed at Naknek., and on duty twenty-four 
hours a dq meeting planes that came in at a:ny hour of the day or night. 
Although he was not on sick call during July or August 1944 he was taldng 
ultra-violet ray treatments at the dispensary every 12 hours on the order 
·of Captain Wilcox., the Base Surgeon (R. 24). 

He had taken two such treatments on 24 July 1944 (R. 24) and Colonel 
Cross had then told him he was to go to the dispensary only for such 
treatments. On the night of 29 July 1944 the Colonel had likewise ordered 
him not. to go to the dispensary except for treatments but no regular hours 
were specified. He did., however., understand Colonel Cross' instructions 
to be a direct order ( R. 26) • On the morning of .3 August the accused was 
to meet a plane coming in at around 2:30 a.m.. During the a!ternoon he 
had taken a treatment at l o'clock and this morning he went over to the 
infirmary to take another treatment at l:45 a.m. He had previously called 
the dispensary to have them turn on the lamp. The period of a treatment 
lasted about 25 or .30 minutes. On this occasion., because of repairs to 
the dispensary., the equipment had been moved to the adjoining hut llhich 
contained 14 cots., and, having had some medical training, the accused 
operated the ultra-violet ray'inachine without assistance (R. 25., 26). 

He )!ad just finished the treatment at about 2:25 or 2:.30 a.m., put 
on his clofilles;·-~was sitting on the side of a ped., the .fourth or · 
fifth away from whe the lamp was., putting on his shoes when Colonel 
Cross arrived. Cap Wilcox., the surgeon., was ~ on a cot across !'ram 
the lamp., which was still burning., ,Whentb.8'-C..olonel asked him what he was 
doing there th.a accused answered that he had just finished a treatment 
(R. 26, Zl). 

The accused had not spoken to Captain Wilcox during that entire 
eve~/J:IIld neither he nor Colonel Cross spoke to Captain Wilcox nor 
did Captain Wilcox ~ak to them en_ this occasion (R. 'Z7)•• 

On cross examination he again stated that he was sitting ai a bed 
putting on his shoes when Colonel Cross arrived notwithstanding his 
memory was refreshed by examination of his signed nom statement in 
which he said he ttwas resting on the bed awaiting the arrival of an 
incoming plane due in about ten minutes• (R • .31). · 

With regard to the letter he admitted·he bad received it from his 
wi£e and that it contained a reference to the death in Europe of the friend 
of his -...ho was like a brother., rather a brother-in-lq., to (him)• and that 
it upset hi.m very much. In mentioning the circumstance to Colonel Cross 
he had no intention of contusing the issue but merely wanted to go back 
to duty as he had been 1n the Arrq three years (R. 26). He had stated to 
Colonel Cross •that this not working was kind of getting (him) down. (He) 
didn't UZlderstand the charges., and was verr much upset over the fellow that 
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was just like a brother-in-law". The Colonel said he was sorry but 
wondered what could be done whereupon the accused said •I would like to 
have the whole thing dropped and get baek to work•. He further testi 
fied that, with him, the words •brother• and •brother-in-laV(II and 
•mother• and "mother-1n-la:w9 are in the same scale (R. 28). He ad
mitted that his wife •kneW4' the friend who had been killed, but •not 
too well• - •she had met him a number of times• and although the accused 
had seen the letter in question a few days prior to trial he had not 
brought it with him ( R. 29) • 

Captain John w. Wilcox, formerly Base Surgeon at Na.knek, testified 
that he had never received a:n.y orders as to the time at which the accused 
should take his ra;y treatments but that ordinarily they were taken during 
the day. The accused's treatments, which had been approved by the witness, 
l'lere spaced at 12 hour intervals (R. 34), and the accused had been taking 
them daily since the second week 1n June. With reference to those sub
sequent to 'Z7 July 1944 he had never seen the accused at the infirmary 
except when he was about to take, was taking or had just finished a 
treatment (R. 35). ' · 

On the evening ot 2 August 1944 witness was told at about 10:30 
p.m. that an injured merchant seaman was expected to reach Naknek at 
about 1:30 a.m. the next morning for treatment at the infirmary. Under 
the circumstances it seemed best to go to the infirmary and wait there, 
which he did, goin~ to bed there. The next thing he recalled was his· 
night-man awakening him and telling him Colonel Cross had come in. Witness 
sat up in bed, and, looking to the far end of the hut, saw Colonel Cross 
standing at the foot end of the bed where the accused, fully dressed, 
was either reclining or sitting on the bed. Colonel Cross then left and 
while the accused laced up his shoes witness learned that the seaman had 
arrived and Colonel Cross had attended to him himself and sent him on. 
The ultra-violet lamp had bden burning when Colonel Cross was there 
but witness did not see the accused taking a treatment that night (R. 
35, 36). On cross-examination he admitted telling the trial judge 
advocate and assistant trial judge advocate that the accused had fre
quently come to the infirmary for the purpose of witnessing whatever 
small surgical and medical treatments were given there, from the time 
of accused's arrival at the base tmtil 3 August 1944 (R. 39). Corporal 
Richard R. Wright, a member or the Base Medical Detachment, testified 
that the accused ca.me to the ini'irmar.r,on the night or early morning of 
some day in August 1944 (date not disclosed) and said he wanted to 
take an ultr~violet ray treatment. Witness accordingly turned on the 
machine, talked with the accused while he was undressing and t,hen., as 
the accused la;y down on the bed, witness went back to the laboratory. 
The accused had requested witness to call him when the plane came in 
at 2:50 a.m.·if he was still under the lamp. It was then lz45 a.m. 
Later he heard the door to the hut open and, as he ca.me out of the 
laboratory, he saw Colonel Cross leaving· the building (R. 41, 42). 
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Private First Class Lewis H. l4ilbury., also a member of the Base 
Medical Detachment., stated that he was on duty at the dispensary on the 
night of 2/'J August. The accused came into the dispensary., said he was 
going to.take a sunlamp treatment and asked witness to tell him when the 
plane expected around 2:20 a.m. was coming in. Witness returned to 
writing letters., did not; see the lamp turned on nor did he see the ac
cused taking a treatment. At about 2:20 a.m. Colonel Cross came into the 
section where witness was writing and when they heard a plane droning 
outside., witness told the Colonel he had promised to tell the accused 
when the plane came in. Together they went to the ward where accused 
was., the Colonel preceding., who., as he came to the room., switched on the 
ceiling lights and witness saw the accused lying down fully dressed. 
The ultra-violet ray lamp was burning. The accused thereupon sat 
up and asked: -what are you doing here, Colonel111 but the Colonel made 
no illlnediate answer but turned and., as he reached the door saida •I 
have a plane to meet• (R. 44;- 46). 

On cross-examination l4ilbury stated that he had seen the accused 

in the infirmary earlier on that night, at about 9 p.m. at which time 

Captain Wilcox was also present but he did not see the accused leave 

(R. 45., 46). 


s. In rebuttal., the prosecution recalled Colonel Cross who re

peated that on the morning in question the accused sprang from a bed in 

the infirmary., but added that he then said: •sir., I can explain every

thing•. Witness was then asked: 11\Vhat is the reputation of Lieutenant 

Brooks :tor truth and veracity at the Air Base at Naknek., Ala.ska?• to 

which he answered., 11His reputation for truth is bad• (R. 49., 50). 


First Lieutenant Traxler., upon being racalled., stated that the 

portion of the letter to the accused i'rom the accused's wife which w1t 

ness read was to the effect that •a certain person had been killed in 

France and that while the writer had not met the person., she knew that 

he was close to Lieutenant Brooks or to·someone else•. He assumed it 

was some other man. When asked •no you know what tpe reputation or 

Lieutenant Brooks at Naknek for truth and veracity is?• he replied 

•Yes• and upon further question stated •I would say that the accused's 

reputation is poor• (R. Sl). 


Captain deRose again stated that when he had asked the accused to 
. see the letter fran his wife he said he had torn it up although some
time later he produced and showed witness a letter which stated that some 
very good f'ri~nd of the accused's had been killed (R. Sl). First Lieu
tenant Duvall, upon recall, said that on 7 August 1944., while he was 
still investigating the first charge., he had a conversation with the 
accused in which he·asked the last name of his brother-in-law. Accused 
refused to tell him., though he ioontioned the bombardment squadron in 
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which he was serving. Witness then told the accused that if it were 
true about the death of his brother-in-law he would recommend that the 
Charge be dropped but if untrue he would recommend trial by general 
court-martia.1.. Accused still refused to tell his brother-in-law I s last 
name and witness thereupon advised him that he would find out by wiring 
The Adjutant General or the accused's •folks•. Thereupon the accused 
pleaded with witness to forget that the accused had ever mentioned it 
in the first place. and then stated that his wife had stated in the 
letter that a •friend• had been killed, and admitted it was not his 
brothe_r-in-law as he had stated (R. 54, 55). Witness was asked: •no 
you know the reputation of Lieutenant Brooks at the Air Base at Naknek 
for truth and veracity?• to which he answered, •Among the officers 
that I have contacted I tb1nk it is rather poor« (R. 52). 

6. The ~pacification of the Charge alleges that the accused, 
having received a lawful order fran Lieutenant Colonel John M. Cross, 
then in the execution·or his office, •to refrain fran using the bunks 
in the infirmary, and to stop visiting said infirmary except during 
regular hours when the opportunity presented for ultra-violet ray 
.treatments•, failed to obey the same. 

The order. embraced within this Specification was clear1¥ a lawful 
order. It related to military duty and was such as the accused's 
superior officer was authorized to give, under the circumstances. 
Colonel Cross was the Conmand;f..ng Officer of the Base where the accused 
was on duty and, therefore, his superior. That it was a direct order 
and so given and understood appears from the accused's own testimony. 

It is evident !ram the situation portrayed by the evidence that the 
accused's conduct as Operations officer, had,·for sane time, been a 
matter of concern to his commanding officer, Colonel Cross. Instead 
·or diligently watching for the arrival and departure of planes during 
his 24 hour period of duty during which he was subject to call, the 
accused had been derelict and addicted to sleeping on cots in the base 
infirmary. He was found b;r Colonel Cross doing so on 29 July 1944 and 
the order set forth in Ula Specification, which waa a specific and direct 
repetition of similar orders given in the past, was the result. 

It is true that the prosecution mq not evidence the doing oi' an 
act by showing the accused's former misdeeds as a basis for an inference 
of guilt. But, when guilty knowledge in respect of the act is an ele
ment of the offense charged, evidence of other acts oi' the accused, not 
too remote in point of' time, manifesting that guilty knowledge, is not 
inadmissible by reasai of the !act that it may tend to establish the 
cOlllllission of' an offense not charfed. (Par. 112 (b), M.C.M., 1928). 
Thus, the evidence of the accused s course of conduct shortly prior to 
the commission of the offense charged, showing his disregard of in
structions not to rest or sleep in the infirmary, conclusive~ demon
strates a guilty knowledge with regard to the disobedience charged in the 
Specification, and its admission was not error. 
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The accused stoutly maintained that he was not violating the order 
on the occasion specified because he was, in fact, taking a violet-r8'1 
treatment at the time when Colonel Cross discovered him on a bed in the 
infirmary. This specious contention cannot be accepted. The order 
set forth in the Specification, and shown to have been given and under
stood substantially as alleged, was simple and plain. The accused was 
not forbidden to take his treatments but he was ordered specifically 
•to keep off the bunks in the infirmary9 and to take his treatments 
•during regular hours when the opportunity presented•. The testimony 
shows that on the day when Colonel Cross gave the direct order to the 
accused in the presence of others, he had found the accused asleep in 
the infirmary. It was this conduct on. the part of the accused which 
induced the giving of the order and that the accused was conscious of 
the Colonel's attitude is evident from the fact that he did1 on the same 
day1 apologize to the Colonel and attempt to explain and justify his 
actions. He understood the implications contained in the terms of the 
order and knew that he was to attend to his business as Operations offi 
cer and that, if inclined to rest or sleep, he should do so in his 
quarters where he would be under the observation o! the Colonel. Even 
the treatments which he was permitted to take at the infirmary were to 
be taken •during regular hours when the opportunity presented•. This 
limitation in connection with the rest 0£ the order clearly imported 
that they should not be taken at night or when duty interfered. Cer
tai.nly he was to take none at a time when he should have been at his 
post attending the.arrival or departure of a plane. 

At this point attention is again invited to the phraseology of the 
Specification. It is alleged that, having been given an order (1) •to 
refrain from using the bunks in the infirmary" and (2) •to stop visit 
ing said infirmary except during regular hours when the opportWlity 
presented for ultra-violet ray treatments•, the accused failed to obey 
the same. Thus, it will be seen that tha pleading is multifarfous or 
duplicitous, as the second part of the order could be violated without 
violation of the first and as a result of the allegations, it might 
well be deemed to allege two offenses. Yfuile this defect made the 
Specification subject to objection there was none and it has been 
held that, under such circumstances, disturbing the findings is not 
justified in the light of Article of War J? inasmuch as the substantial 
rights of the accused have not been violated thereby. (CM 202601., 
Sperti 6 B.R. 1711 p. 207). When, then, on the occasion described in 
the Specification, the accused went to the. infirmary in the middle of the 
night and at a time when the arrival of a plane was imminent and expected 
by him, he violated one of the provisions of the order. It matters 
not that he may have taken treatments on other nights because of the 
fact that his course of treatment had been spaced at 12 hour intervals. 
He was not to go !or treatment outside of regular hours and certainly 
not when he had duties to perform. But he did more. Since there is 
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nothing in the evidence from. which it could reasonably be inferred that 
resting on a cot was an essential. part of the sun-ray treatment, when the 
accused undertook to lie down upon a cot 1n the inti.rma.rJ, however short 
the period of his relaxation may have been, he al.so violated a provision 
of the order 1n question. 

In determining 1'hether the accused is properly round guilty or con
duct unbecoming an officer and a gentleman because of his fal.se state
ments regarding the death of his fictitious brother-in-law, it is only 
necessary to view his conduct in the light .of the attending circumstances. 
When he was aware that a charge had been preferred against him for his 
actions on the morning of 3 August 1944 and while the officer designated 
to do so was investigating the facts of the case, the accused volunteered 
the information that he had just received word frcm his wife of the death 
in France. of his brother-in-law. '.rhe investigation occurred on 4 August. 
On the next dq, without invitation and on· his own initiative he went 
to the quarters of Colonel Cross and in the presence of another officer, 
broke down, Dpt, said he couldn't ..stand his situation any lOllger and 
that sanething had to be dona about his trouble. He then repeated the 
tal.e about the death of his brother-in-law and stated that he was young, 
couldn't bear to have his family hear about his trouble, and would do 
aeyth1ng if the Colonel would drop the charges. When Colonel Cross dis
believed the statement about the death of the brother-in-law and sent 
Captain deRose to question the accused further about it, the accused.ad
mitted its £al.sit,- and asked the Captain to use his influence with Colonel 
Cross to do 1'hat he could to get the matter dropped so that he could get 
back to work. · ·· · 

Toere is no question about the fal.sity of the statements. At the 
trial. the accused testified that he had said the person killed was a 
friend who was •like a brother - rather brother-in-la,.. to him. Such 
an adroit explanation might have been more convincing ·ii'. the investiga
ting ofticer had not testified that when he asked for the·name of the 
brother-in-law and threatened to £ind out from The Adjutant General. or the ' 
accused's •folks• when the accused refused to tell him, he then admitted 
the·fal.sity of his statement and stated that the deceased was only a 
good triend. 

The only reasonable assumption which can be drawn from these volun
tary statements made by the accused to officers who were both obliged to 
take official. action regarding his conduct which was then under investiga
tion, is that they were made with intent to deceive and were eal.culated to 
solicit the sympathy and influence the judgment of the Colonel who had 
prete:rred the Charge and ot the investigating officer who would be required 
to recanmend. the actian to be taken with regard thereto. That it did 
tend to in!luence the latter is evident from his testimony; for he said 
that he had determined to recommend that the charges be droppe<i 1! he 
found the statement to be true. 
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Such conduct is not only reprehensible but palpably injurious to that · 
relationship ot loyalty and con!idenoe based upon honesty and integrity 
which must be maintained between officers o! the Army in their official 
capacities. It can make no difference that the false information given 
by the accused was, in each instance, volunteered and not given in respcnse 
to o!ficia1 inquiry. The interest o! the accused in the result he 
hoped to accomplish by the method he chose to employ is apparent and 
clothed his acts with an official. character which made his conduct a 
violation of the code of honor o! both an officer and a gentleman. 

In the attempt to impeach the credibility of the accused the pros

ecution proceeded erroneously in two instances. Although there is no 

inflexible rule as to the form ot the questions 'Which may be put in 

examining a witness for the purpose of impeaching his veracity, it is 

the better practice to lay the predicate by asking whether the witness 

knows the general reputation of the person for truth and veracity in 

the community in which he resides. · Ii' the impeaching witness replies 

in the at'firma.tive, the next question should be: "What is that reputa

tion?• In the instant case Colonel Cross was permitted to testif,- as. 

to the accused's reputation, over objection, without haTing been 

asked the qualifying question. IJ.eutenant Duvall was permitted to 


· 	st.ate his personal opinion and before being asked whether he knew the 
general reputation of the accused. Inasmuch, however, as the testimony 
at the trial showed sufficient contradictions to justify the court in 
rejecting the testimony of the accused irrespective of the erroneous 
attempts at direct impeachment, and since tha impeaching evidence or 
Lieutenant 1raxler was properly adduced, it cannot be said that the 
accused suffered a:rry injury because of these errors. · 

?. consideration has been given to a letter or defense counsel 
to the Commanding General, Eleventh Air Force, dated 9 September 1944 
in which_ a new trial was requeeted because stenographers had inadvertently 
omitted a substantial part or the record which, because 0£ inability to 
accurately reconstruct the an1tted portion from memory1 renders the 
record incomplete and •not sufficiently accurate to judge the fairness 
of the trial or the verdict•. In a letter by way 0£ reply, signed by the 
president and trial judge advocate or tM court, it ~s stated that, at 
one point in the trial, when it became evident that the reporters 
experienced some difficulty in reading back certain portions of the 
accused's testimoey theretofore given, another reporter was thereupon 
obtained and substitutedJ that 1 defense counsel has •consistently refused 
to point out specific instances of the emissions and inaccuracies claimed 
and his letter fails to indicate in what specific respects the record 
is inaccurate and what specific evidence 'which might well be· considered 
by the reviewing authoritias as favorable to the accused' is missing tram 
the record• J and, that both the president of the court and the trial 
judge advocate have read the record and discussed the contentions ot 
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defense counsel with hilll1 and.1 •fully aware of their full responsibilities 
to insure that a full measure of justice is accorded the accused•., they a.re 
•certain beyond any doubt that the record is substantiall;r true., accurate 
and complete and that there are no emissions or inaccuracies that might 
have an effect upon the result.• 

It is provided that •th~ record • • • will set .forth a complete 
history of the proceedings had in open court in the case., and all the 
material conclusions arrived at in both open and closed sessions•. 
(par. 8.52, M.C.M. 1 1928). The record is prepared by the trial judge 
advocate under the direction of the court., but the court as a whole 
is responsible for it. It is immaterial to the sufficiency of a record 
whether the same was kept or written by the trial judge advocate or by
a clerk or a reporter acting under his direction (Par. 85!, ~). 

Under Article of War 33 the record shall be authenticated by the 
signature of the president and the trial judge advocate and this alone 
makes the reporter•s transcript the record of trial. (CM 2375211 Withington, 
24 B.R. 23), imports verity, and a general challenge of the authenticity 
of a record so authenticated which fails to specify any irregularity or 
emission in the preparation of the record cannot be entertained. 

8. Records of the War Department disclose that the accused was born 
in Pulaski County, Virginia., is 26½ years of age and is married. He 
was graduated from high school, attended the Kennett School of Account
·1ng1 Roanoke, Virginia in 1935, University of Virginia Pre-medical 
School from 19.36 to 1940 and thereafter attended the University of Vir
ginia Medical School until he entered the service on 8 November 1941. 
On 18 December 1941 he became an aviation cadet and after completing 
the prescribed course of training at the Advanced Flying School, Tuzner 
Field, Albany, Georgia, was commissioned a second lieutenant, Air Reserve, 
on .30 September 1942. He served as Flight Instructor at Turner Field 
from 1 October 1942 to 24 February 1943 and in a similar capacity at 
FAAF, Seymour,· Indiana, from 24 February to 12 April 1943. On 24 April 
1943 he was promoted to first lieutenant. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial, In the opinion of the Board of Review the record of trial 
is lega.J.l¥ sufficient to support the findings of gu:ilty and the sen
tence and to warrant confirmation thereof. Dismissal is mandatory 
upon conviction of a violation of Article of War 95 and is authorized 
upon conviction of a violation of Article ot War 96. 

~~~ ·0--et,, ,,.p • Judge Advocate. 

Judge Advocate • 

.. /~ . 
~~··· ·,·--J'udge Advocate. 
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SPJGQ 

CM 264801 


1st Ind. 

war Department, J.A.G.o.,2 JJOY 1944 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are 

tbe :tecord of trial and the opinion of the.Board of Review in the 

case of First Lieutenant William R. Brooks (0-791896), Air Corps. 


2. I concur in the opinion of the Board of Review that the 
record of tr:ial is lega.J.ly sufficient to support the findings and 
the sentence, as approved by the reviewing authority, and to warrant 
confirmation of the sentence. I recommend that the sentence, as approv 
by the reviewing authority, be confirmed, but, because of the prior 
good record of the accused and the possibility that he may yet render 
faithful service, I further recommend that the execution thereof be 

· suspended during good behavior. 

,3. Inclosed are a draft of a letter for your signature, trans

mitting the record of trial to the President for his action, and a 

form of Executive action designed to carry the above reconunendation 

into effect, should such action meet rlth approval. 


, 

·1,,\..c_.) -·~ ,~ • ..··· .. -·--~ 

Myron C. Cramer, 

}4ajor General, 


The Judge Advocate General • 

.3 	 Incls. . 


Incl l - Record of trial. 

Incl 2 - Dft. ltr. for 


sig. s/w. 

Incl .3 - Form of action. 


(Sentence as approved by Nviewing authority confirmed rut execution 
suspended. G.C.Y.O. 676, 29 ntc 1944) 
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In the Of.fic;-.e of The Jucse Advocate Jer.eral 

·1,ash:i :1gton, D. c. 

SPJGQ 1 4 OCl 194l
Cli 264814 

UNITED ST.;'..T~S 	 ) 
) 

v. 	 ) Trial by G. C. i.!., ccnvenec.'c ···" 
) Car.ip San Luis Obis.po, Cal:Ltor;1i2, 

Second Lieutenant .A..'u~E H. ) 
I 

15 Septe:ncer 1944. T:is;;,:;_ssa.l, 
AJ.IUNDSEN, (0-1314240), ) Total Forfeitures, a.'1-i Co;if::_r:e
Infan~. ) ment for 10 Years. 

) 

OPINIOU of the EOAJW O:? f.'..!;Vl.ci,''i.' 
AN~REViS, FREDERICK, anrl. Bl:SF}..:..~, .;·~'.:l;;e ,;.dv0c2.tes 

1. The record of trial in the case of the officer na~ed above 
has beeµi examined by the Boa.rd of Fteview and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused v;as tried upon the followin6 Charges and Speci
fications:. 

CJ::il.RGE I: Violation of the 61st .Article of Yiar. 

Specification: In that Second Lieutenant Arne II. 
Amundsen, 386th I~antr,1 Ret::,iment, did, with
out proper l~.:i.ve, aos,rnt himself from his or
ga.'1iz ati on and st2.tion at Fort Leonard iTood, 
,.::iss,.i•Jri and Camp Sn.'1 Luis Obispo, California, 
from e.l)out 6 June 19~4 to 24 July 1944. 

CP.J}WE II: Violation of the 96th Article of War. 

Specification 1: :n th~t Second Lieutenant Arne H. · 
Amundsen, 3$6th Infantry RegiJit~nt, did, at Des 
Lc~nes, Iowa, on or 1'1.bout 16 July 1944, with 
intent to cl.cfraucl, v.-rongfully and unlawfully 

. make ::..,d utter to Hotel Fort Des Moines, Des 
l:.loines, Im·.a, a certain check :i.n words a.,d 
fii._;ures as follows, to w-l¼: 

·- 1 
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16 Julv 

iJatl. Sank of Com.':lerce LincC'1'1 ;Tebr. 
1: rtte (1!ame of Your Bank \ City a•1d. State ) on T:1i s Line 

fAY 'l\) Tl'.2 
O:.fr~E '.)/ Cash 

Twenty-five ?cno/100-------------------- I'OLL\P.3 
For value received I claim that. the above amount is 
c;. dei:,osit in said bank in my name subject to this 
check and is hereby assigned to payee or hold.er hereof. 

Arne :-I. Amlmdsen 
o-1311,21.0 

'IPS Ft '.Jennin" Ga. 
Address 

anc. by mee.ns thereof did fraudulently ob
tain from said Eotel Fort Des r,:oines, Des 
i',1oines, Iowa, tvrenty-i'ive (·'?25. 00) dollars, 
la,d'ul money of the United States, . he the 
s:tid. Second Lie1.~tenant .Arne E. Amundsen, then 
well knol"iing h".l cid not have and not intend-. 
ing he should ~a·,e sufficient fu."lds in any 
account with the :fliational Ban!c of Conm1erce, 
Lincoln, Nebraska. for the payment of said 
check. 

Specificat:.or:s 2-5, inclusive: These Specifications 
are·identical in form and substance w:.tn Speci
fication 1 cf this Charge excepting the dates 
and, in certain inst~ces, the names of payees· 
and of' the corporation albt,:cd to have been d~ 
frauded, which items a.re, respectively, as · 
follows, 

S,Eecification Date Payee Corporation Defrauded 

2. 7/18/44 Cash 	 Hotel Fort Des Eoines 
3. 7/1¼44 Cash 	 Hotel Fort I)es lioines 
4. 	 7/8 44 Hotel Sherman, Hotel Sherman, Inc. 

Inc.-,. 7/9/44 Hotel Sherman, Hotel Sherman, I~c. 
~ . Inc. 

... 2 
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and e:i:cepting, further, with regard to 
Speci~ications 4 and 5, the certificate 
appearing upc:1 th8 face of tl:.e checlc _in 
these instances, is as follows: ' · 

11For value received· I represent 
that thG above amount is on deposit.in 
said bank in~rny name. Subject to this 
Check and is hereby assigned to payee, 
or holder thereof. 11 

Upon the check set fort~ in Specification 
4, there ap1;ears, in ad.di tion to the ad
dress of the maker, the following: 
11Rr.l. 747-A. 11 

ADDITIC~JAL CHARGE: Violation of the ')6th 
Article of War. 

Specification 1: In that Second Lieutenant Arne 
H. Amundsen, 386th Infantry Reciment, did, 
at 1,:adison, 'Hisconsin, on or about 29 June 
1944, 'With intent to defraud, ~Tongfully 
and unlawfully :rr.ake and utter to Hotel 
Loraine, l.'.adison, Viisccnsin, a certain 
check in words and figures as follows, 
to-wit: 

Don•t sign this check Until 
You Read It }.:adison, Wis., 29 June 19 g 

Schroeder Hotels 
Pay To The 

Order Of HOTEL LORAINE 
Twenty five & no/100 ---.:.-------------------DOLLARS, $ 25.00 

For value received, I r;~present that above amount is on. deposit 
in said bank subject to this check and is hereby assigned to payee 

TO Natl. Bk. o£ Commerce 
Name o£ Bank 

/ s/ Arne H. Amundsen 
Lincoln Nebr. 0-1314240 

Address of Eank TFS Ft. Benning Ga. 
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and by means thereof did fraudulently 
obtain fro,!l said Jiot8l Lor::ri.n8, l '.adison, 
Viisconsin, ti.venty-fi ve dollars (:,?25. 00), 
lawful money of the United States, he, 
the said Second Lieutenant Arne H. 
Amunds.2,n, then well knowing he did not 
have and not intending he s!1o~d have 
sufficient funds in a:rry account viith 
the National 3a.nk of Canmerce, Ll.ncoln, 
Neb:aska for the p~'lllent of said check. 

Specifications 2, 3, and 8 to 13 inclusive: 
These Specifications are identical in 
form and substance with Specification l 
of this Charg~ excepting the dates, and, 
in certain instanc.e~, the a'llounts and 

\ 	 names of payees and the corporation 

alleged to have been defrauded, which 

items are, respectively, as follows: 


/Specifi 
cation Date Amount /~ Co;:Eoration defrauded 

2. 6/30/44 	 $25.00 Hotel Loraine Hotel Loraine 
3. 7/1/44 ·$20.00 Hotel Loraine Hotel Loraine 
8. 7/1/44 . $25.00 Hotel Schroeder Hotel Schroeder 
9. 7/3/44 	 $25.00 Hotel Schroeder Hotel Schroeder 

10. 7/5/44 $25.00 Hotel Schroeder Hotel Schroeder 
11. 7/5/44 $25.00 Hotel Schroeder Hotel Schroeder 
12. 7/5/44 $50.52 Hotel Schroeder Hotel Schroeder 
13. 7/6/44 $25.00 Hote_l Schroeder Hotel Schroeder 

and exceptinG further, from the face of 
the check set forth in Specification 10 
the words 11TPS, Ft. Benning, Ga. 11 and the 
numerals 11 0-131424011 and from the face of 
the check set forth in Specification 13 
the words "Lincoln, ~;ebr" in connection 
with the name of the drawee bank. 

Specification 4: In that S~cond Lieutenant Arne 
H. Amundsen, J86th Infantry Ree:Lment, did, 
at Milwaukee, Wisconsin, on or about 24 June 

·· 	 191.4, with intent to defraud, wrongfully am 
)l.."llawfully make and utter to Hotel Pfister, 
Milwaukee, Wisconsin, a certain check in words 
and figures as follows, tq-wita 
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The NORTH s::-10;::.z NATIONAL BA...1\Jl~ 
of Chicago. 

1737 Howard Street 
Chicago, Ill., 24 June· 194 L 

Pay To 'l'!!e Order Of cash ; 20.00 

Twenty l:. no/100 --------------------------- DOLLARS 
Ft Benning Ga 
TPS /s/ Arne H. Amundsen 
?Jo. _2_3_ 0-1314240 

and by means thereof did fraudulently ob
tain from said Hote~ Pfister, Milwaukee, 
Wisconsin, twenty dollars ($20.00), lawful 
money of the United States, he, the said 
Second Lieutenant Arne H. Amundsen, then 
well lmowinr; he did not have and not in-. 
tending he should have sufficient funds 
in a.'1Y account with· the.North Shore 
!Jational Bank, Chicago, Illinois for the 
payment of said check. · .. . . 

Specificatiors 5, 6 and 7: These Specifications 
are identical in form and substance ?Iith · 
Specification 4 of this Cherge except as 
to dates and excepting that Specification 
5 bears the nur.iber: 112611 and Specifications 
6 and 7 bear no number end excepting .further 
from Specification 5 the letters 1 "Ga." in 

., 	connection with the letters and words: 
"TPS, Ft. Benning" and, from Specification
7, the letters and words: 11TPS, Ft. 
Benning, Ga. 11 The dates respectively are 
25 June 1944, 26 June 1944, and 27 June 1944. 

The accused pleaded guilty to and ·was found guilty of all Specifications 
and the Charges. No evidence cf previous convictions was introduced at 
the trial. He was sentenced tc be dismissed the service, to forfeit all. 
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pey and allowances due or to become due, and to be confined at hard 
labor, at such place as the reviewing authority mey- direct, for twenty
five years. The reviewing authority approved the sentence, reduced 
the period of confinement to ten years, and forwarded the record of 
trial for action· under .Article of War 48. 

3. The evidence for the prqsecutioo, briefly sUim11arized, is as 
. .

follows: 

On 3 ·June 1944, the accused, then a student at the Parachute 
Training School, Fart Benning, Georgia, was relieved from duty as af 

student there and was transferred to the 386th Infantry, 97th Infantry 
Division., Fort Leonard Wood, Missouri. He left Company H, 1st Parachute 
Trairtihg Regiment, Fort Benning, Geqrgia, on the same day (R. 13; Pros. 
Ex. 1). 

. The travel time between .Fort Benning, Georgia, and Fort 
Leonard Wood, Missouri, by rail, is 32 hours (R. 14). 

The accused did not report to the 97th Infantry Division 
at any time thereafter (R. 14) but was returned to military control 
at Onaha, Nebraska, on 24 Jiicy 1944 (R. 15; Pros. Ex. 2). 

It was stipulated in writing between the accused, defense 
counsel, and the trial judge advocate that the accused did make and 
cash, on the respective dates alleged, each of the eighteen checks 
which are the bases of the five Specifications under Charge II and the 
thirteen Specifications under the Additional Charge, and that the ac
cused did obtai:::1 !ran the hotels named as the defrauled corporations 
in the Specifications, by means of the respective checks, the. sums 
of money set forth in the Specifications (R. 15-17; Pros. Ex. 3). 

· Fhotostatic copies of the checks set forth in the Specifications 
are attached to and are identified in the stipulation. 

I 

Three of the checks 'Were cashed at the Hotel Fort Des Moines, 

Des Moines, Iowa;· two were cashed by the Hotel Sherma.~, Chicago, 

Illinois; three were cashed by the Hotel Loraine,. Hadison, Wisconsi~; 

four were cashed by the Hotel Pfister, Milwaukee, Wisconsin, and the 

remaining six were cashed at the Hotel Schroeder, Milwaukee, Wisconsin. 


Fourteen of the checks were draim upon the National Bank of 

Commerce, Uncoln, Nebraska, and four were dra,m upon the 1'brth Shore 

National Bank of Chica.go, Chicago, Illinois. 


It was a&nitted by the stipulation that none of the checks 

were paid upon presentation, and that they were all returned unpaid to 

the respective payees and _holders (Pr05. Ex. 3). 
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By deposition it was shown that the accused opened an ac

count vrith the National Ban.~ of Commerce, Lincoln, Nebraska, on 

7 December 1943 with an initial deposit of $100. This, hoYtever, be

cane so depl'3ted by withdrawals that by 22 June 1944 the account was 

closed and the final entry disclosed an overdraft of 37¢. Under 

these circumstar.ces all checks issued by the accused and presented 

by the holders thereof subsequent to 22 June 1944 (which includes 

al+ the checks in the Specifications) were dishonored and returned 

unpaid_ (R. 18; Pros. Ex. 5 and attached statement). 


Likewise, it 'was shovm by a deposl tion of the Vtce President 
of the North Shore National Bank of Chicago that payment of the four 
checks drawn by the :tccused uyion that bank was, upon prssentation, 
refused for tho reason that the records of the bank failed to disclose 
any account in the name of 11Arne I!. Amundsen" at any time (R. 17; 
Pror· Ex. 4). 

4 •• The accu~~d, havine been adY:l.sed,of his rights, elected to 

have his coi.msel make an unsworn statement in his behalf, the sub

stance of v1hich, briefl;r, is as follows a 


/ 

The accused realizes f-.i.lly that 1-mat he has done was very 

foolish and lie does not wish to be placed in the position, through ' 

any remarks b;t counsel, of begging mercy from the court. Horrever, 

the case should be reviewed in its proper perspective so that there 

m~r be consideration in the imposition of punishmant. 


The accused, who is about 24 years of age, was inducted in 
June 1%2, was promoted to Corporal in :r.ecember 1942, applied tor and 
was adr.litted to the Officer Candidate School at Fort Bennine, Georgia, 

. from which he was graduated with a conunission on 15 March l<;'L,.3. I!:i.s 
military career is without blemish du.ring all of tha.t period and up 
to the time cf the offenses w.i.th vmich he stands charged. After his 
crad~ation and the receipt of his commission the accused attended the 
i..dminj_strative Officer Candidate School in Pargo, North Dakota until 
:November 1943. Thereafter and until Ja."lua.ry 1944 he served with the 
ASTP units at Lincoln, Nebraska. Subseq_ue:'.'ltly he served w.i.th the 
386th Infantry :::C;c 6ime!lt. He made :repeated requests for overseas 
t.!:sigment without avail. In April 1944 he attended the I¾:lr3Chute 
School at Fort Der.ninG, Georgia, in the h~re of getting into a more 
active branch vdth ~ likelihood of overseas service. CD l .:une_ 1944 
h?. was rejected through no fault of his own because of a leg injury 
causing :r;bysical incc.;)a.city. Thereupon he vr~s ordered to return to 
Fort Leonard \iood. At the time he had every intention of proceedine 
thence and he had se1:t h.i.s clothing and equip!!lent to Fort Leonard 
Wood; He started the return journey and at 1.:emphis, Tennessee, 
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vrHhin t~1a allotted travel tir.1e, he te.lepbc1:~J to the Assistant 
,..\.dj,,t.R)1t of th8 363th :::.!".:~i:·.:c:tr;,· ~-?.eciment to request c. c1elay er, rout.A, 
a."ld b~ w::R 1.:.n.".er thr, ill..f':!"3~dcn t:1.?t +,r,P delny had been granted. 

from l'.)~!n~:his tr:<0 accused Yient to Chicago. En route to the 
latter pl:i.ce he was in an accident and received a bump on his head 
but inar.1.'luch as it w3.S n:ct serious he continued on hif: v-tay. In 
Chicago, he realized th3.t he was overdue at his staticn a..--id. tl1en 
simply put off returninr; to fort Le0nard Wood. He went, in turn, 
to st. Paul, I,:ill,aukee, GreFfl:Say, :.:2c.ison, Des l~oines, r·1.nr:eapolis 
and fi:i.ally Omaha. The D.ccused frankly admits that he does not 
}n-;,ow ·where or for what purpose all of the money ha obtained by 
the cs.shine of the checks was sr1ent. He was in a dc.zo "1',hich he 
is unable to describe. • 

·On three separate occusions the acc1.:.sed has been in hos
pitals, both military and civilian, for back, leg and head injuries 
but no question of the accused's mental condition at this time is 
s·uJgested. He wa.s cxa:ntlned at the request of defense counsel and 
found sane an,:i mentally capable arid responsible. 

It was S1.i.h!llitted that the accused 1s 11prior honorable· 
record a>1d lnc;~ of fina11cial difficulties up to June 1944 should 
not 'ce blotted c1.1t by a hectic seven y,eeks dur:i_n:; the months af 
June a1d. July, 11 and that the· cou.rt consider Y,hether the acm1sed 
"or tirn rnilite.ry ·will be benefited by an extended and prolonf;ed 
sentence. 11 · 

5. Although the acc~sect pleaded guilty to all of the Specifi
cations a.'1d Charges, the prosecution nevertheless introduced sufficient 
competent evidence to- establish the commission of each offense alleged. 

Thus it was shown by duly certified abstract copy of the 
rr.crnir.g report of the accused I s organization at Fort Benning, Georgia,. 
that he was on 3 June 1944, transferred to 386th Infantry H~:ir.1.ent 
of the 97th Infantry Division, Fort Leona.rd V{ood, hlssouri, a."ld that 
he left the orga!'lization on the same day, presumably to proceed to 
his new stati0n. · 

.It is perfectly evident from the expressions contained in the 
unsworn st.atement offered on be:1al1' of the accused by defense counsel 
that the accused was fully aware of his duty to report promptly to 
the organization to 1vhich he had been assigned, for while in transit 
he telephoned from ~emphis, Tennessee, to t~e Adjutant af the 386th 
Infant11· Re~ent at Fort Leonard Wood, Missourl, requestine a delay 
en route. It was intimated in the unsworn statement that the ac
cused was under the impression that the request was era.nted. However 
true tl:.is tenuous excuse may be, it is incredible that the accused 
should have thoueht he was entitled to the delay which ensued. With
out a:ny authorization he thereafter toured about the country visiting 
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Chica.t;o, Illinois; St. Paul and !.iinneapolis, ~ii.nnesota; :Lilwaukee, 
lLadison and Green Bay, Wisconsin; Das Iioines, Iowa; and Omaha., 
Nebraska, during the subsequent seven weeks. He was, finally, returned 
to military control at ()naha, Nebraska, on 24 July 1944, as was shown 
by duly certii'ied abstract c0py of the morning report of the 3753rd 
Service Unit, Seventh Service Command, of that date. 

By depositions and stipulatl on it was clearly shown that the 
accused did make and utter each.of the checks set forth in the Speci
fications of Charge II and the Additional Charge; that he received cash 
in exchange for .each; and that. the checks were drawn either upon a 
bank in which the accused never had an account or upon a bank in which 
there were insufficient funds of the accused to pay them when presented. 
In this fashion the accused obtained the total sum of $450.52 in cash 
from the pa..rti".!!s 11m.o cashed his checks and, irrespective of his pleas 
of guilty 'Which admit. all elements of the offenses charged, the only 
reasonable inference to be dra.'Wll from such a persistent and methodical 
course of action is that the_ accused ir.tended to defraud the persons 
to -whom he tendered his checks and-from whom he received the cash. in 
return therefor. 

There is nothing whatever ·in the record of trial to raise 
the suspicion that the pleas may have been entered improvidently or 
through lack or understanding of their meaninG and effect, nor were 
any statements made to the court, in testimony or otherwise, incon~· . 
sistent with the pleas. . .. 

6. 'Records of the War Department disclose that the accused was 
born in Duluth, 1':!innes·ota, is 24 years of age and married. He was 
graduated from hieh school in 1938 and attended Duluth State College 
for 3-¼ years. He was inducted on 18 June 1942 at Fart Snelling, 
Lin.~esota. Vpon completion of the prescribed course of instruction 
at the Infantry School, Fort Benning, Georgia, he was commis3ioned 
a Second Lieutenapt, AJ:rr';y of the United States, on 15 March 1943.· 
In civilian life he was employed as a_ grocery clerk, a... ambulance 
driver and a brush salesman. 

7. The court was legally constituted and had jurisdiction of 
the ~-.:rson-and the subjec~ matter.· No errors injuriously affecting 
the substantial rights of accused were committed during the trial. 
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In the Cf:::..nion of the Board of Review t.11e record of trial is lezally 
sufficient to support thA findillf;S of guilty'and the ~entence as 
1::..odifieri hy the reviewine authority, and to warrant confirmation 
thereof. Dismissal is authorized under Article of 1iar 61 and Article 
of 1/ar 96. 

Juc.ge Advocate 
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SPJOQ 

CM 264814 


1st Ind. 
25 OCT 1944

war Department, J.A.o.o.,. - To the Secretary of War. 

' 


l. Herewith tran611litted for the action of the President are the 

record of trial and the opinion of the Board of Review 1n the case of 

Second Lieutenant Ame H. AmlllJdsen (0-1314240), Inf'antey. 


2. I concur 1n the opinion of the Board of Review that the record 
of trial is legal.l.y' auf'fieient to support the findings of guilt7 and 
the sentence as approved by the reviewing authority, and to warrant con-·. 
firmation of the sentence. I recQ!Dl18nd that the sentence as approved 
by;the reviewing authority- be confirmed, but that the period ot con-· 
!inement be reduced to five years, and., as thus modified, that the sen
tence be carried into execution. I further recomnend that the Urd.ted 
States Disciplinary Barracks., Fort Leavenworth., Kansas, be designated 
as the place of confinement. 

J. Inclosed are a dratt of a letter for 7our signature., trans

mitting the record of trial to the President for his action., and a 

form of Executive action designed-to carey the above recommendation 


'into effect, .should such action meet with approval • . 

• a - ~o-o----,,---~7~ 
Myron c. Cramer, 

llajor General., 


Xhe Judge Advocate General. 

3 kcls. 


Incl l - Record or trial. 

Incl 2 -·nrt. ltr. !or 


sig. S/w. 

Incl 3 - Form of action. 


(Sentence as approved by reviewing authorit7 confirmed rut 

confinement reduced to five years. G.C.M.O. 647, 16 Dec 1944) 


,, 

• 






WAR DEPARTMENT 
A:l:'Icy' Service Forces 

In the Office ot The Judge Advocate General (299) 
Washington, n. c. 

SPJGQ 
CM 264826 	 B DEC 1944 

U N I 'r E D S T A T E S 	 ) 89TH INFANTEY DIVISION 
} 

v. 	 ) Trial b7 G.C.l!., convened at 
) Camp Butner, North Carolina, 

Second Lieutenant HOWARD ) 8, 9 September 1944. Dis
G. RATLIFF (0-1304566), ) missal•. 
Infantry. ) 

· OPOOON of the BOARD OF REVIll'f 

ANDRE.WS, FREDERICK and BIERER, Judge Advocates 


l. The Board of Review has examined the record of trial in the 
case of the oi'f'icer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. Accused ns tried upon the toll.owing Charges and Speci
fications: · · 

CHARGE Ia Violation of the 96th Article of war. 

Specification 1: In that 2nd Lt. Howard G.- Ratliff, 

Compariy F, 355th In!antr,y., did, knowingly and 

wrongfully at or near Rs.ton, New Mexico, en or 

about~ July 1943, contract and enter into an 

unlawful bigamous marriage with Lola Kathleen 

Hensley of McKinney, i'exas without first being 


" divorced from his living 18.ll!ul wife., Violet 

Belle.Ratliff. 


Specification 2: In that 2nd Lt. Howard o. P..atl.i!f., 

Canpany F, 355th In!antr,y., did at Camp Carson, 

Colorado., en or about 10 August 1943., wrongfully 

abandon and desert his wife, Violet Belle Ratli!f. 


Specification 3: In that 2nd Lt. Howard G. Ratliff., 
Company F, 355th Infantry, being liable !or the support 
and maintenance of bis wife, Violet Belle Ratlli't, did 
at ~amp Carson., Colorado on or about 6 August 1943., 
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wrongfully and dishonorably fail to support and 

maintain his said wile, Violet Belle RaUitf, which 

failure to support the said Violet Belle Ratliff', has 

continued frcm that date to on.or about 20 March 1944. 


Specification 4: -In that 2nd Lt. Howard G. P.atlifi', 
Company F., 355th Infantry, being liable tor the 
support and maintenance of his child, Judith Ann Ratliff, 
did at Louisiana Maneuver Area, on or about 15 Januar;y 
1944, wrongfully and dishonorably fail to support and 
maintain said Judith Ann Ratliff, his child, which 
failure to support and maintain said Judith Ann Ratliff 
has continued from that date to on or about 12 April 1944• 

Specification 5a In that 2nd Lt. Howard G. RaUitf, Canpacy 
F, 355th Infantry, did at Camp.Carson, Colorado on or 
about 4 October 1943, wrongfully authorize a C1ass •E
Allotment to Lola K. Ratliff', represented by him to be 
his wife, when he well knew that the said Violet Belle 
Ratliff was his wife. 

Specification 6: In that 2nd Lt. Howard G. P..atliff, Canpany 
F, 355th Infantry, did at Camp Carson,__ Colorado on or · 
about 4 October 1943, falsely state and represent in 
an authorization for allotment of p~, that said Class 
•r Allotment was tor the sole benefit of his 'Wife, 
Mrs. Lola K. Ratlii't as his dependent, when he well 
knew that Violet Belle Ratliff was his wife and dependent. 

Specification 7a In that 2nd Lt. Howard G. Ratliff, Canpacy 
F, 355th Infantry, did at Hunter Liggett Military Reserva

/
tion, on or about 10 March 1944, wrongful.ly and falsely 
state in his pay and allowance account, Fozm .336 A, that 
Lola K. Ratliff, Route #l, llcKinney, Texas was his wile, 
when he well lmew that Violet Belle Ratliff ,ras'his wile. 

Specification Sa In that 2nd Lt. Howard G. Ratliff, Caopacy 
F, 355th Infantry, did at Hunter Liggett Military Reserva,
tion, on or about 10 March 1944, wrongtully' and ll'ith 
intent to conceal the names of his dependents,. fail to 
disclose on his Voucher No. 10129, Pq & Allowance Account, 
that he was the father ot Judith Ann Ratlif.t, an unmarried 
child under 21 years of age. 

CHAroE IIa Violatiai ot the 95th Article ot war. 
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Specification l: In that 2nd Lt. Howard G. Ratliff', Compaey
F, 355th Infantry, did at Louisiana Maneuver Area, on.or 
about 19 December 1943., with intent to deceive Colonel 
R. F. Walthour, Commanding Officer, 355th Infantry 

Regiment, ofi'icially report and state to the said 

Colonel R. F. Walthour, as.follows: 


Incl. No. l Confidential ta. Maneuver Area 
Dec. 19., 43 

4th Indorsement 

TO: CO .355 In!. 


In compliance with basic communication: 

I am not married to this girl and I never was. I 

am married to a girl who is in Texas now. We were married 
on July 21, 194.3. 

This girl stayed at my home for quite some time. 
But I had nothing to do with her what so ever. My folks 
let her stay there because ~he had no place to go. As 
for her child I know nothing or that. 

Signature witnessed by (Signed) 2nd Lt. Howard G. Ratliff 
19 Dec 4.3 Co F, 355th Infantry 

R. 	 F. Walthour CO 355th Inf. 89th Divisicn 

Comdg. 


Confidential 

which report and statement was lm01'11 by the said 2nd Lt. 
Howard G. Ratliff to be untrue, in that the 2nd Lt. 
Howard G. Ratliff was married to Violet Belle Ratliff 
and had been from on or about 6 July 1941, from which 
time he and the said Violet Belle Ratliff lived together 
as husband and wife, and he, the said 2nd Lt. Howard 
G. Ratliff was the father or the then unborn child. 

Specification 2: In that 2nd Lt. Howard G. Ratliff, Company 
F, 355th Infantry, did at Camp Barkley, Texas an or about 
17 August 1942, wrong:f'ully and i'alsely represent in War 
Department, A. G. ·o. Form 170 that he was a single man 
'When in fact he was then married to Violet Belle Ratliff. 

Specification J: (Finding of not guilty-). 

-3



(302) 

He pleaded not guilty to the Charges and Specifications. He was 
found not guilty of Specification 3 of Charge II., and guilty of 
all other Specifications and 0£ the Charges. There wa.s no evidence 
of previous conviction. He was sentenced to dismissal. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of W.u: 48. 

3. The Charges and Specifications are based upon an alleged common 
law marriage rlth Violet Belle Griffin followed by a ceremonial marriage 
with Lola K. Hensley., known also as Kathleen Hensley. To avoid confusion 
we will refer to the two wanen by their given names. Since the prosecu.
tion•s exhibits are designated by letter and the defense's by number., 
we will omit the terms •Pros.• and •Def.• in citing them. 

The accused was born in 1921 (Ex. 1., p. 9) and is a second lieu
tenant in Canpany F., ·355th Infantry., which organization he joined in 
December 1942 (R. 10., 11., 196). 

Violet., who claimed to be accused's wife (R. 13)., testified as 
followa: 

.At the time of trial she was 22 years old and resided in Wichita., 
Kansas (R. 13., 45). She became acquainted with accused on 16 March 
1941 at Willow Springs; Missouri., where she lived with her-father 
(R. 13., 7?-?9). _Her mother had died previously (R. 79). At the ti.me 

of her introduction to accused she was 18 years of age and he was 19 

(R. 77). He was not in the military service (R. 13). Accused was 
visiting his mother., Mrs. Mae Ratliff., who lived in Willow Springs., and 
he remained there for about a week (R. 1.3., 14, 78). At that time., wit
ness did not know Mrs. Ratliff (R. 14). During the week of accused's 
sojourn at Willow Springs., he and Violet saw each other every afternoon 
and evening., went to dances and 11movies• together., and visited friends 
(R. 13., 15., 78-SO). They came to know one another •4uite intima.telytt., 
and Violet .tell in love with acoused., who in her opinion seemed to 
reciprocate her love (R. · 15). They talked about getting married (R. 78). 
Accused disliked dancing, did not know howr to dance., and said that 
after their marriage there would be no more dancing (R. 126). · About 
~ March 1941., accused left Willow Springs to return to Pueblo., Colorado 
(R. 15., 78., 80). Witness remained in Willow Springs (R. 80). 

While accused was away., they wrote each other nearly every day 
(R. 16). Accused asked Violet to marry him and sent her an engagement 

ring {R. 16-13., 120-121). There was an •understanding• between them 

{R. 18). Meanwhile., Violet's father died., and she went·to live with 

her older sister in WillOlf Springs (R. BJ). In the latter part of 

June accused returned to Willow Springs (R. 15, 19., 80., 82). Witness 
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and he saw each other every afternoon and evening, and she wore the 
engagement ring constantly (R. 19, SJ). She met accused's mother at the 
latter's home (R. 36). Witness and accu~ed discussed marriage (R. 19). 
Witness wanted to be married in West Plains, Uissouri, but accused told 
her that he did not have enough money to be married there and would 
have to get money from his father (R. 201 123). Accused wanted to be 
married in Raton, New Mexico, and although Violet did not want to be 
married at that place., she finally agreed (R. 19-20). They eliminated 
Pueblo as the place of marriage because o! the delay incident to re
quired blood tests (R. 123). Witness told ·her sister that they were 
going away to get married (R. 83). 

On 5 July l94J. at about 8 or 9a.m., witness and accused left by 
autanobila., accompanied by Vincent Ballest, a fl'iend of the accused's, 
and •another i'ellow91 described meagerly as •Mullins• (R. 201 82-84). 
'Witness denied that en route to Pueblo accused told her that he had 
changed his mind and was not going to marry her (R. 102-103). 

Arriving in Pueblo about 5 a.m. 6 July after an all-night drive, 
the party deposi tad Ballast at his hane, and., apparently having lef1. 
Mullins somewhere along the line., witness and accused proceeded to the 
house at 124 or 128 •Michrey" where accused's father lived in a single 
room (R. 20., 21., 84-S6). The visit to accused1s father was made for 
the purpose of getting money., and., after staying with him for about 
an hour, witness and accused headed for Raton (R. 20., 21, 85, 86). On 
the way., they stopped !or lunch for about an hollr (R. 86-S8). Witness 
did not remember the names of any cities or towns through which they 
passed., although when asked whether they went through Trinidad, she 
answered that she believed they did. She did·not remember whether they 
passed through any •good-sized• towns or cities (R. 'i!:7 1 91., 92). She 
did not know the distance between Pueblo and Raton, but testified 
that it was •not very far• (R. 'i!:71 92). She could not reoall any 
landmarks in or near the outskirts of Raton., and did not remember whether 
they crossed a large river or a laig., low plain, or whether they came 
down a veey steep mountain just be£ore entering the town. She did not 
know whether Ratcn was a •mountainous• city or a •vallep. She 
recalled that it was atnot very big•. This was her only visit there 
(R. 89-91). 

They arrived at Raton about 6 or 7 p.m. the same day, before dark 
(R. 211 221 88). Accused drove directly to the home of a person who 
he said was a minister and whom witness believed to be a minister (R. 
221 891 92). Witness understood that the purpose or going there was 
to get married (R. 22). They entered the house, llhich wa, a one-floor., 
white bungalow. The •minister" was in the living rOOJD (R. 92,- 93). 
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He was a •middle-aged• man, whose hair was •turning gr~, and he was 
dressed in & dark blue suit. Witness did not recall the kind of collar 
or necktie which he wore {R. 231 94). She did not know his name; in 
fact, accused did not call him by name nor introduce him to witness 
{R. 22, 941 95, 97). Accused told him that they wanted to be married 
{R. 95). Accused 11 had something with him that was supposed to be a 
marriage license•. Witness did not know where he had obtained it. She 
did not see it lllltil •later•, and, having subsequently seen her 
sister's marriage license, did not think that the document produced 
by accused resembled a marriage license, although it was about the same 
size (R. 22-2.3). 

Witness had never before attended a wedding and was ~ 19 years 
old at the ti.me {R. 2.3., 97). She and accused stood be!ore the·•ministertt., 
and there was a •ladyff present, seated on a couch (R. 23-251 93, 95). 
The "man• had a Bible, and witness •guessed• that he 0 went through a 
regular ceremon;yt' (R. 2.3., 95, 96). After testifying that she did not 
remember what the 11minister• said {R. 96., 97), Violet testified that 
he asked her whether she took accused to be her •lawful wedded husband 
or whatever it is•, to llhich she answered • 11 do••, whereupon he asked 
accused •the same question•., to which accused likewise responded • •I do••. 
The "minister• gave them •the vows• and pronounced them man and wife 
{R. 231 24, 96). Accused put the "'wedding band• or •marriage ring• on 
her finger {R. 24, 121). Accused •wrote ai something•., but witness did 
not know what it was. Witness did not sign any papers (R. 25). At the 
termination of the proceedings, witness believed that she was married 
to accused, and her belief in their marital status continued (R. 99). 

After the ceremony., they retuzned to Pueblo, having been in Raton 
about an hour (R. 25., 97). They made no stops on the return trip and 
an-ived in Pueblo about midnight {R. 25., 97., 98). Witness did not 
know why the journey to Raton took so much longer than the journey back. 
Accused drove both ways (R. 99). At Pueblo they went to the room 
occupied by Mr. Ratliff', accused's father. Upon their arrival., accused 
said to his father, "Well, Pop, I have brought you a new cook, '!113' wife, 
Violet•. Mr. Ratli!.f seemed •very happye., and all three spent the night 
t.here, the father en the cot and accused and witness in the bed (R. 
25-27 )• .~ 

The next day they rented and moved into a three-roan apartment 
at 306 Broadway., where all three lived .for about a month., accused and 
witness occupying one bed in the bedroom, and Mr. Ratlii't using a cot 
in the living room (R. Zl-2$). Accused introduced Violet as his wife 
to the person fran 'Whan they rented the apartment, and the receipt tor 
the rent was made out to Ur. and Mrs. Howard Ratliff {R. Zl, 28). 
During this period accused worked on the day shift at the •steel works• 
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in Pueblo (R. 30). Violet extended to him •all the privileges and rights 
of' a husband•, and they engaged in sexual intercourse together. Nothing 
was said to alter her belief that the;{ were husband and wi.t'e {R. 29, 30). 

From 3o6 Broadway., accused, witness, and Mr. Raili.t'f' moved to a 
three-room apartment at 128 Midway, where the father occupied the living 
room and the young couple occupied the bedroom. They remained there 
.t'or about two months, during which period accused worked on the night 
-shift (R. 33-34). 

During the three months covered in the foregoing testimony., Violet 
cooked, did the housework., and took care of accused's clothes {R. 301 
.35). Accused handled their financial affairs and made the necessa.?7 
purchases.on credit, witness sometimes accompan;ring him to the stores 
(R. 30., 31, 34, 118). The credit was extended to accused per~onally 
(R. 31). Accused did not give Violet any cash for the purpose of paying· 
bills or otherwise (R. 35, 119). He did not b~ her any clothes, but 
she did not need aey (R. 35). 

Accused introduced Violet to a number of' people as his wife. Among 
them were Mrs. Ballast (Vincent Ballast's mother)., llr. and Mrs. Benjamin, 
Miss Rice (•the lady next door•)., and Mrs. Gregory, who lived in one 
of' the apartments at 128 M:ichray (R. 321 33., 34, 116., 117) •. So far as 
witness knows, accused never introduced her after their "marriage• as 
Violet Belle Griffin (R. 118). · 

In October 1941, Violet went to Springfield., Missouri., to visit 
her sister. Mr. Ratillf'., accused• s f'ather, traveled with her by train, 
took her to her sister's apartment., and then went on to Willow Springs 
-to/ see his wife (R. 351 36, 127). Witness denied that Mr. Ratli!.t 
stopped in Springtield or West Plains to search the marriage records 
in order to £ind out wether witness and accused had been married 
there. She never told Mr. Ratlif'.f that they had married in either of 
those places and never told anyone that she had been married elsewhere 
than Ratcn (R. 127). 

Violet did not see accused again until a.round 1 January 1942., when 
he came to Springf'ield and took her to Willow Springs to visit his 
mother (R. ,36). Accused told his mother that Violet was his wife, and 
his mother seemed pleased.to see her (R• .37). They remained about a 
week, .occupying the same bed in the upstairs bedroom. Other members 
of' accused's f'amily occupied other rooms in the house. These included 
accused's married sister, Hazel., her,husband., and a •small sister• 
(R• .3?). 
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From Willow Springs., witness and accused returned to Springfield, 
where accused introduced her as his wife to his cousin Clay Ratliff. Ac
cused remained in Springfield about two hours, then left for Pueblo, 
accompanied by his cousin Clay (R. 38). 

After accused's return to Pueblo, he and witness correspcnded., and 
witness received letters from him three or four times a week (R. 38., 39). 
The prosecution :introduced as Exhibit A a letter dated 10 January 1942., 
written by accused, mailed fran Pueblo, and addressed to •.Mrs. Howard 
Ratliff•, 519 South Jefferson., Springfield., Jlissouri. The letter was 
identified by Violet. It starts 11 Hi Darling• and ends ·~ 2!. ~·. 
In it the accused mentions that he is in bad shape financially and 
plans on leaving Pueblo, moving to his mother's or sane other place., 
and letting his bills •_go to hell•. He asks her what she thinks about 
their staying at his mother's, and expresses the opinion that she 
could stay there until his retuzn in case he had to go into the Army. 
In various parts of the letter he refers to her as "darling• and 
•sweetheart•., and tells her that she had •better behave• herself wor 
elsew. He asks to be remembered to •Fern• and •Mack• (Ex. A). Fern is 
Violet's sister., with whom she was staying in Springfield. Mack is Fern's 
husband (R. 41). ' 

·The prosecution introduced another letter from aGcused in Pueblo 
. to Violet in Spring.field. The letter is dated Jl January 1942 and is 

addressed to •Mrs. Howard Ratliff• (R. 58-59; Ex. C). The letter starts., 
•Hello Sugar. How is my little baby doll?•, and ends •Lots of love•. 

Accused writes that he probably will have to go into the Army soon., and 

hopes to come to see her before he goes. He also mentions that his 

•bill co!,ectors• are about to •hound• him •to death• (Ex. C), presumably 
because of his impending Army career. 

Continuing her testimony, Violet stated that while she was in 

Springfield., she and accused's mother wrote·to one another (R. 59). 

Exhibit D was received in evidence. It consisted or an envelope post

marked 2 February 1942, containing a letter written. Jl January 1942 by 

accused's mother to Violet., addressed to "Mrs. Howard Ratliff•. The 

body o.f the letter was not offered in evidence. 


About 13 February 1942 accused came to Springfield and took witness 
for a two-week stq at accused's mother·1s house at Willow Springs 
(R. 41, 42, 46). There at the time nre accused's mother, his sister 
Hazel, his brother-in-law Paul, his younger brother a.nd sister {Loren and 
Margie), and his cousins Clay and Vera. Accused and witness occupied an 
upstairs bedroom and slept in the same bed (R. 42). Witness •lived• with 
accused as his wife (R. 45-46). In speaking of -rp.tness., Hazel· referred 
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to her as accused's wife (R. 45). While at Willow Springs, witness and 
accused visited various friends and went out together, usually being 
accompanied by members of accused's family (R. 42, 43). 

Af'ter the visit at Willow Springs, accused., witness., accused 1 s 

mother., Loren., Margie., Clay, and Vera proceeded b;r automobile to 

Pueblo, stopping overnight at the home of accused 1s aunt in Rocky 

Ford, where accused and witness were the sole occupants of a room con

taining one bed {R. 46-4?). In Pueblo., accused, witness., accused's 

mother, and Margie spent the night together in the same hotel room., 

accused and witness sleeping in the same bed (R. 48). Then all 

four., together with Loren, took an apartment at •503 West Corona" in 

Pueblo (R. 48, 49). This was in the latter part of February 1942 

(R. 48). While they lived there, accused and witness slept together, 

Margie and accused 1s mother did likewise, and Loren slept in the living 

room. Witness helped accused's mother with the housework and cooking 

(R. 49). From time to tilm., Violet mat !riends of accused and of the 
famil.Jr, including a Mrs. Heath and a Mrs. Hard. Accused's mother, in 
introducing witness to Mrs. Heath., referred to witness as her •daughter
in-lawn, accused's "wife•., and accused always introduced her to his 
friends as his wife. Both parents always referred to her as accused 1s 
wife (R. 49-51, 10?). 

Accused and Violet lived together in the apartment until the end 
of March 1942, when accused left to join the Army (R. 49). Durfag the 
whole period at Pueblo and Willow Springs, they lived together •in the 
relationship 0£ husband and wifen (R. 38). Af'ter accused went away, 
witness continued to live with the family 1n the same apartment (R. 51). 

On l Jtme 1942.,, witness and accused's mother went to Abilene, Texas 
to see accused, who was stationed at Camp Barkley, Texas (R. 51, 52). 
They took an apartment in Abilene, which had only one bedroom and one 
bed (R. 52, 53) •. Accused paid the rent (R. 53., 54). Accused's mother 
stayed about two weeks, during which time the accused did not stay 
overnight at the apartment. After the mother's depart\U'e, Violet stayed 
on, and accused came in from camp about one day during each week and 
•about every weekend• (R. 53). He stayed overnight and they slept 
together (R. 53., 54). Mrs. Russell., the landlady, called witness •Mrs. 
Ratlifi" (R. 54). Witness stayed _between one and two months, after lfhich 
she left because accused told her that he was to attend an officer candi
date school (R. 53, 55). She returned to accused's •folks• at the 
Pueblo apartment, and., having no money of her own, she obtained employ
ment at the Whitman Hotel., working nights. She continued on this · 
·job for almost a year (R. 55, 64, 100, 101, 118). 

While accused was at school at Fort Benning, the couple corresponded 
by letter (R. 55). A letter dated~ November 1942 and an envelope 

· pos~ked 11 December 1942 were admitted in evidence, Violet having 

- 9 

http:famil.Jr


(308) 

identified them as written by accused (R. 55-57; Ex. B). The envelope was 
addressed to Mrs. Violet Ratli!t, was postmarked Fort Benning, Georgia, 
and contained a return address from that post. The letter begins •Hi 
Darling• and ends t:Loads of Love & Kisses". In the letter accused writos 
that if he 11makes it", he will be "home•, and that they will have a •1big 
time•. He says that he will have "a whole week to spend at homett and 
that it is 11up to her• to see that he dcesn•t •waste a minute of it0 

• The 
letter continues, •This is one time sweetheart that you have got to 
show me a good time so please don't let me down•, and •I think I will 
get you fixed up while I am at home so you will have a little 1Hard 1 to 
keep you company until this war is over and I can come home and then you 
can get rid of him don 1t you think that is a swell idea honey. 11 The letter 
also states, •so you had better watch yourself when I come heme honey. 
Or you will be getting fat in the middle. lli!:...J!!•. He asks her to 11be a 
good girl" for him (Ex. B). 

Around 19 December 1942, accused, then a second lieutenant, 11came 
hane• from Fort Benning on a ten-day leave, and they lived together in a 
downstairs bedroom which Violet had rented in the same apartment building. 
There was one bed in the room and they slept together in it. Violet did 
not work during the leave (R. 62-64, 113). At the termination of his 
leave, accused went to Camp Carson, Colorado (R. 62, 63, 108). Violet 
continued to live in the same roam and ate her meals in the Ratliff' 
apartment upstairs. , Accused lef't his personal. belongings locked in a 
trunk in Violet's room. While stationed at Camp Carson, accused came to 
Pueblo •about every week-end", and he and Violet "lived together• in 
her room (R. 6.3-64). They al.so wrote letters to each other (R. 65). A 
letter from accused dated 19 January 19LiJ, together with an envelope 
postmarked Camp Carson, Colorado, 20 January 194.3, were received in 
evidence as Exhibit E. The envelope was addressed to "Mrs. Violet 
Ratliff•. The letter commences •Hi Sweetheart11 and ends "Love as always 
and lots of it•. It mentions that accused has received $211.80 pay, 
but that Violet will have to wait. until he is able to get. some cash. In 
the letter he tells Violet to be •a good little girl• for him (Ex. E). 
The prosecution also introduced a letter dated 13 December 1943, written 
on Camp Carson stationery. Witness testified that she did not hear from 
accused in December 1943 (R. 66). She testified further that she re
ceived the letter and that accused must have made a mistake in dating it 
(R. 6?). Over the objection of the defense, the letter was received in 

evidence as Exhibit F (R. 67, 68). ,.The letter begins •Hi darling1', and 

ends "With all the Love in the world•. It contains the following post, 

script: •How is our junior coming along. How is your waist line? Ha 

~·. In the letter accused states that he may not be able to get hoiru3 
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the following weekend and that if he does, she will have to "baby11 him. 
He inquires -whether she is be:Lne 11a good little ~irl" £or him.· He asks 
her to find out whether Hazel has called up about his money, and says 
that he will give Violet a "nice cut of it• if he gets it. He tells 
her not to neglect writing him even though he is "so close to home•, 
and states that he will be home as soon as he gets a chance (Ex. F). 
From the tenor of this letter, it is evident that it was writte.~ wqile 
accused vras at Camp Carson and that it was 'erroneously dated. 

At a date which Violet did not recall, accused left Camp Carson 
for the urexas maneuvers" (R. 65), from which he returned in April· 

. 1943 (R. 68). After his return, he introduced her to a Lieutenant 
Merle Benner as his wife (R. 128-129). The trial judge advocate 
announced at this point that he had checked the records, that Lieutenant 
Benner was a member of :t,he 355th Infantry, and that he was overseas 
at the time of trial (R. 129) • 

. 
Continuing her testimony, Vialet stated that in the latter part of 

April while in their bedroom, she told accused that she was pregnant. 
He told her that he did not want her to have the baby, that he would 
give her the money "to get rid of itn, and that he wanted her to go to 
•one of those doctors" (R. 69, 70, 114). He did not say that the child 
was not his (R. 114). He told her that he was going to be 11 shipped 
out" (R. 69, 124). When he returned the naxt weekend, he was very . 
angry because she had done nothing about "getting rid of• the baby 
(R. 69, 70). She told him that she would not do so and ,he said that ha 
would not support the baby (R. 70). He told her that their marriage 
was illegal (R. 70). She had never ques~ioned the legality of their 
marriage (R. 70, 75). He offered no further explanation, and she did 
not ask for one (R. 70). She had always given accused everything which 
in her opinion a husband and man in his circumstances might reasonabl3 
expect from his wife (R. 75). · · · . 

That evening accused and his mother went to Rocky Ford, and thence
forth, witness and accused •didn't get along•, •quit speaking to each 
other•, and did not •live~ together (R. 71, 114, 122). Witness did 
not v.rite him thereafter (R. 122, 124, 125). Accused came to see his 
mother quite o!ten, and talked to witness once or twice (R. 71, 114). 
Witness denied that either accused or his father asked her to leave 
their home, at any time before they learrie·d of her pregnancy (R. 115). 

During the period when witness lived with accused, he·gave her 

only t25, and he bought her nothing except a pair of slippers, a 

manicure set, and a set of rings (R. 74, 99). However, until April 

1943, he provided her with shelter and nsubsistence• (R. 75). He did 
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not take her to· parties or- dances, did not take her to a 11picture show" 
very often, and did n:,t take her out much. He did not dance. From time 
to time he went out himself, leaving her a.t home with his parents 
(R. 100, 102). After April 1943., he did not provide her with shelter., 
subsistence., or clothing (R. 75). Witness stayed with accused's 
ntolkstt until 6 August 1943 (R. 49., 55., 71., 75). Since then, no member 
of the Ratliff fa.'Tlily has provided her with "any of such items as food., 
shelter., and clothing•· (R. 75). 

Wi~ess went to Centerline., !achigan~ and in December 1943 brought 
•this proceeding• to the attention of the military authorities (R. 71., 
122). On 15 January 1944., a girl was born to Violet in a hospital at 
Selfridge Field., Michigan (R. 69., 71). Violet was admitted to the 
hospital under the name of Mrs. Howard Ratliff (R. 71., 116), and she 
named accused as the father., s:ince the child was •conceived" by him 
(R. 69., 72). She named the child Judith Ann (R. 69). A certified 
copy of the birth certificate o! Judith Ann Ratliff was received in 
evidence (R. 72; Ex. G). Violet testified that certain charges in 
connection with Judith Ann 1s birth, amounting to $22., were paid by 
Violet's sister (R. 73., 74; Ex. H). 

Violet did not notify accused of the child's birth., as she did not 
know his whereabouts., but she notified his •folks• (R. 74, 125). She. 
had no word from accused (R. 128). None of the Ratliffs have provided 
anything :for the child (R. 75). In January 1944., accused's sister Hazel 
wrote witness that accused had married Lola Kathleen Hensley (R. 128). 
There was received in evidence as Exhibit U a certified cow of a 
marriage certificate., evidencing the marriage of accused and Kathleen 
Hensley before a justice of the peace at Raton., New Mexico., on 21. July 
1943. The name o:f Hazel Fisher (accused's sister) appears as pne of the 
witnesses (R. 157-158; Ex. U). 

Witness denied having discussed with accus~d the advisability of 
having a child while he was in the A:rm;y. Accused disliked children. 
Witness knew that accused was only teasing her by the references in his 
letters to •fixing her up•., •junior•., her awai.stline•., and the like 
(R. llO). . . . 

Joseph L. Ratlift, father of the accused., testified by deposition 
as follows: When he first met Violet about 7 July 1941., she was not 
introduced as accused's wife and nothing was said about a marriage at 
West Plains or Springfield., Missouri. At a time which may have been 
during August 1941., Violet told witness that they had been married at 
either West Plains or Springfield. Accused was not present during the 
conversation. Witness corroborated Violet's testimon;y that she., accused., 
and witness lived together at 306 Broadway and at 128 Midway., in Pueblo. 
At the former place Violet and accused occupied the same room., and, 
so far as witness knew., they •used the same room• in the latter place., 
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although witness never saw them in it together and did not know 
whether they lived nas husband and wifes. On 15 September 1941, witness 
and Violet went by train to Springfield, Missouri, witness going on to 
Willow Springs to see his wife. He checked the marriage license records • 
in Springfield and West Plains, and found no record of the issuance of a 
license to accused and Violet. 

In January 1942, witness saw a telegram. trom Violet's sister., Fern, 
to accused, asking accused to come at once, as Violet might not live. 
Accused le!t but was away only about four diqs. He said there was 
nothing wrong with Violet. In the latter part ot February 1942, Violet, 
accused, and the others mentioned in Violet's testimocy,,moved into the 
apartment at 503 West Corona. Witness did not live there then. Accused 
and Violet did not occupy the same room and did not live as husband and 
wife. Attar accused joined the Army on 28 March 1942, witness moved 
into the apartment, and Violet continued to live there. Hazel and her 
husband arrived, and witness rented another room in the same b'Jilding. 
Hazel's husband subsequently left. During the spring of 1943, when 
accused was stationed at Camp Carson, he sometimes came home on weekends, 
usually bringing a friend. Accused never s~ed overnight, and he and 
Violet did not live together in the apartment. Usually, Violet was not 
home during these visits, as she worked in the evenings at the Whitman 
Hotel. 

Since Violet was "nothing• to the family, and accused would not 
come home if she happened to be there, witness asked her on numerous 
occasions to leave and to •go back to her folks•. However, she con
tinued to live there until August 1943. Witness never heard accused 
tell anyoo.e that he was married to Violet (Ex. N). 

, Mrs. Hazel Fisher, accused 1s sister, testified by deposition,, as 
follows: · Witness lived in Willow Springs, and in July 1941 accused 
introduced her to Violet. Witness came to Pueblo about April 1942 
with her husband. Violet was living with the RaUifi's at 50J West 
Corona. Accused was in the Army and not living there. Witness and 
her husband took an •additional room• at the same address. Her husband 
left in September .1942. Marjorie, Violet, and witness always slept 
together. · 

When accused came in from Camp Carson on weekends,, he slept on 
the couch in the "front room". Witness never saw Violet and accused 
sleep in the same bed. Near the end of February accused was trans- · 
ferred to Texas. He cane back to Camp Carson about the middle oi' April 
1943. Thereafter, he did not come to visit Violet on weekends, but 
did visit witness, who was still living at the same place. Witness 
never saw. accused with Violet during this period. 
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In April or May 19431 Violet told witness that she was pregnant1 
but did not say by whom. In July 19431 Hazel Fisher was a witness at 

• 	 accused's marriage in Raton1 New Mexico1 to Lola1 who is the same person 
as Kathleen Hensley. When witness returned to Pueblo, she told Violet 
about accused's marriage to Lola. After Violet went away in August 1943, 
witness corresponded with her while Violet was in Michigan. Witness 
admitted having written Violet in January 1944 and having addressed the 
letter to Violet Ratlif.f'. She so addressed it for Violet• s sake and 
because she supposed that Violet's sister in Michigan believed that 
Violet was married to accused. However, witness also testified that she 
did not know what Violet's sister thought and did not know whether Violet 
was living with her Bister at the time. 

'witness did not remember whether Violet ever told,her that she was 
married to accused or whether Violet ever told her the contrary. Ac
cused and Violet never stated in the presence of witness that they were 
married. ·Accused never told •his friends and neighbors•·that he was 
man-ied to Violet. He did not "hold out• Viclet to the public as his 
wife. Witness did not know whether Violet and accused were •kno,m, 
gener~ to the community as husband and wife". Witness did not 
remember whether on ll July 1944 she stated that she "guessed they werett •. 
Witness never lived in the same town as Violet and accused, and did not 
know whether they lived together as man and wife. They did not conduct 
themselves· as though they were married. Witness never introduced Violet 
by- the name or Ratliff (Ex. O). 

Mrs. Minnie Hard testified by deposition as follows: She was the 
person who leased the apartment at 503 West Corona to the Ratliff 
£arnil.y in February 1942. Witness lived in the same building. Accused 
and Violet lived in the apartment, but witness 11could not say« whether 
they lived together as man and wife. Accused and his mother referred to . 

. Violet as accused's wife, and she was "held out and represented• by 
accused to be his wife. She was so •generally held out to the 
public.• Accused did not actually tell witness that they were married, 
but Violet did. Witness did not hear Violet introduced as accused's 
wii'e to friends and neighbors living in the commwrl. ty. Violet •generally 
conducted" herself as accused's wife. After accuaed joined the Amr:,, he 
never said anything about Violet, although'she continued to live with 
his family and they considered her a member or the household and treated 
her as such. Witness considered Violet to be accused's wife. On 4 
October 1942, Violet rented a room downstairs, but she ate upstairs 
with the family and slept upstairs with them part ot the time. In the 
spring of 1943, witness saw accused on several visits which he made at 
503 West Corona. During these visits, Violet and accus~d. occupied the 
same room and lived together as husband and wiie. Witness did not rent 
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a room to Mr. and Yrs. Fisher. While Violet lived there, she went b,
the name ot Violet Ratliff and received mail so ad.dressed (Ex. P). 

William H. Mclihirt testified by deposition as tollmrs: He lived 
at 503 West Corona. When the Ratlifts moved into the apartment, Violet 
was introduced to him as accused's wife. Witness did not remEimber who 
made the introduction or whether accused was present. Witness did not 
knOW' hOW' the family •split the bedrooms upl'. After accused ,vent into 
the J.rmy, he and Violet occupied the additional room. (Apparently wit
ness referred to the occasions when accused came heme for visits). Wit
ness regarded accused and Violet as man and wife, and according to his 
•understandingt', Violet was •known and held out .to the public general.JJ'11 
as accused• s wife (Ex. Q). · 

Mr. Arthur H. Benjamin testified by deposition as follows: He has 
known the Ratliff family" and has known accused tor six years. Violet was 
introduced to witness by either accused or-witness• son as accused's · 
wife. Accused was present and did not deny the marital relationship. 
Before accused entered the military service, he and Violet came over to 
witness• home two or three times. They acted. like a married couple, and 
there was •joshing• about their being tlzlewlyweds•. Witness believed they 
were mar.rie~ al.though accused never actually said so. Everyone in the 
neighborhood who knew them regarded them as man and wife. Wit.ness-lived 
ten or eleven blocks f'rom 503 west Corona. When he re:f'err•d to the 
people in the •neighborhood•, he meant the f'amilies living in the 
building where he lived (Ex. R). 

Mrs. A.H. Benjamin testified by deposition as follows: She has 
known accused tor about six years and has known Violet since the winter 
ot 1941. Accused brought Violet to "Wit.Dess• home and introduced her as 
his 11:i.fe. Therei. was •joshing11 about their marriage. 1hey called on 
;ntness about three times before accused went into the Army. Witness 
did not know whether accused and Violet were known to the public general
ly as man and wire, because witness never talked. to ~one about it 
(Ex. S). 

Mrs. J.B. Johnston.tea-Wied by deposition as follows: She has 
known the Ratliff f~, including accused, tor about eight years. 
She lives in Pueblo. She met Violet in the tall o! 1942,. but did not 
see accused and Violet together. (It will be recalled that accused 
entered the service in March 1942.) At witness• hane, accused•s sister 
Hazel introduced Violet to witness as accused's wife. Violet was .. 
•known• to witness as accused's wife. Witness• opinion that Violet and 
accused were husband and wif'e was based partly on what Violet said and 
partly .on what members ot the Ratliff family said (Ex. T). 
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On 4 October 1943, at Camp Carson, Colorado, accused signed and· 
filed with the Finance O.t.ticer, 89th Light Division, an authorization for 
allounent o! pay (W.D. A.a.o. Form No. 29), authorizing an ~otment of 
$175 per month payable to a named bank for the credit of "llrs. Lola K. 
Ratlif'.f, Wife.• 'lhe document contained a printed statement above ac
cusedI s signature that the purpose of the allo~t was • solely .for the 
support ot wif"e, child, or dependent relatives• (R. 130; Ex. I) (Speci
fications 5 and 6, Charge I). , 

On 29 February 1944, at Hunter Liggett Militar, Re5$rvation, ac

cused signed and filed with the Finance Officer, 89th Light Division, 

w. D. Form No. 336, •Pa:y and Allowance Account•, for pa:y and allowance• 
·tor March 1944. 'lhe. document names Lola K. Ratliff, Route 11 McKinney, 
Texas, as accused's lawi"ul wife. The space a.f'ter the printed words 
•unmarried children under 2l years of age• is not filled in (R. 130; Ex. 
I) (Specifications 7 and 8, Charge I). 

! fourth indorsement, dated 19 December 1943, to •c.o. 355th Int.•, 
was written and signed by accused and delivered to Colonel R. F. Walthour 
in his o.tticial capacity as commanding officer of the 355th Infantry
(R. 131; Ex. J). The ~dorsementreads as follows: 

La. Maneuver Area 
I. 

4th Indorsement 
Dec. 19, 43 

To: C.O. 355 Inf. 

In ccmpliance with basic ccmnunication; 
I am not married to this girl and I never was. I 

am married to a girl who is in Texas now. We were married 
on July 21, 1943. 

This girl stayed at~ home .for quite some time. But 
I had nothing to do with her what so ever. My folks let 
her stay- there because she had no place to go. As far as her 
child I know nothing of that {Ex. J) (Specification 1, Charge n). 

In his •Application :tor Appointment and Statement of Preferences :tor 
Reserve Officers• (W.D.A.o.o. Form No. 170), dated 17 August 1942, ac
cused stated that he was single (R. 132;' Elc. K) (Specification 2, Charge
II). 

4. · The accused testified. lluch of his testimoey coincided with 

Violet•s, and he agreed that her testimocy caicerning dates and places 

was •approximately correct• (R. 222-223). The pertinent portions ot 

ac,cused•s test:f.mony are as follows: Pueblo has been his heme since he 
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was a sxnall boy (R. 196-197). He mat Violet in Jlarch 1941 while visit 
ing his mother in Willow Springs., and went out with her nearly ev8I'J" dq 
during his week•s s~ there. They went to dances and •shows•. At that 
time accused danced (R. 197-198). Although accused did not discuss mar
riage with Violet during the week at Willowr Springs., he thought himself' 
in love with her and they became engaged ( apparently attar his return to 
Pueblo) (R. 198., 199, 223). He bought an engagement ri?Jg and sent it to 
her in May 1941 (R. 199., 223., 262). 

In the last part of June 1941., accused went to Will01r Springs to see 
Violet., and on either 4 or 5 July.,.they lett together tor Pueblo., acccm
panied by accused's triend., Ballast (R. 198-200). At the time of their ' 
departure., they intended to get married (R. 199., Z32). Accused told his 
mother ot their contemplated marriage., and his mot.her did not •like it•, 
cried about it., and thought that accused was •doing wrong• (R. 202-203). 
During the 800 mile trip to Pueblo, accused •got to thi.nk:iJlg9 about 
what his mother had said, and he reached the decisicn not to marry 
Violet. Shortly befqre their arrival at Pueblo., he told Violet that 
he did not intend to marry her (R. 200., 201., 203., 223 233). At first, 
Violet .thought he was teasing., but he was not (R. 233). Violet wanted 
to marry accused., and insisted on living with him in Pueblo (R. 224). 
Accused continually tried to persuade Violet to go back home., and told 
her that he did not want her around (R. 223-2251 244). He even offered 
to give her the money to get home (R. 250., 251). 

Accused denied having gone to Raton., Ne1r Mexico., with Violet., and 
denied having "gone through• a marriage ceremony., •take• or real., ld.th 
her (R. 201., 2021 222, 233). He •never took any vowst' with Violet •aey-
lrhere by acybodyU (R. 222). Raton is between 130 and 150 miles distant 
from Pueblo. About fifty miles from Pueblo on the way to Raton., the 
country becomes mountainous. Just before arriving at Raton, the traveler 
crosses Raton Pass. The appr~ach to Raton is !ran the top of a mountain., 
from which one sees the city below as if frc:m an airplane. The road 
descends in a series of hairpin turns into the city (R. 201-202). 

Two or three days after their removal to 306 Broadway., &ocll8ed and 
Violet took a two-d~ fj.shing trip •up in the mountains11 (R • .203., 2041 233, 
234). While they and accused's father lived together at 306 Broadway., 
accused was earning about $150 per month at the steel mill and was not 
indebted to any great extent (R. 204, 236). There had been no threat of' 
garnishment proceedings against him (R. 236). Accused's father did most 
of the cooking at the apartment., although Violet did soma~ She also 
•cleaned the house• and •to a certain extent- took care of accused's 
clothes (R." 235). 
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During their residence at 306 Broadway, accused had intereourse 
with Violet •off and on• and •slept with her all night• in the same 
bed. She wanwd to marry accused, but he told her again that he·would 
not marry her (R. 204, 234). After their removal to 128 Midwey-, accused 
continued to have sexual intercourse with Violet from time to time. 
There was no agreement between them that they were to live together as 
man and wti'e, and accused did not regard her as his wife and kept telling 
her that he was not going to marry her (R. 205, 206). He did not want 
her with hilll (R. 224-225). 

In the m:\.ddle or latter part of August 1941, Violet insisted on 
having a wedding ring because she was planning to visit her sister and 
wanted her sister to think she was married. Because of Violet's in
sistence, and for the purpose of •sa.ving his own face•, he bought her a 
weddi:lg ring for about $12 (R. 232., 234, 238, 239, 262). 

When Violet and accused's father left Pueblo in September 1941 
(Violet to visit her sister), as related in the prosecution•s testimoey., 
accused had no intention of ever seeing her again and he a-wanted her to 
realize and forget about it• (R. 2051 206, 216., 240., 241., 251). They did 
not communicate with one another until about the 6th of January 1942., when 
Violet sent accused a telegram stating that she was not expected to 
live (R.- 206, 240, 241). Thereupon accused went to ,Springfield and found 
Violet apparently in excellent health (R. 2061 241). He took her to 
visit his mother in Willow Sp~ings and introduced her as his wife. They 
stayed only a little over one day, and accused did not •live with• or •sleep 
with• Violet (R. 20?1 241, 242). 

After accused's return to Pueblo, he wrote Violet two or three times 
_(R. 20?1 241, 242). Exhibit A (his letter of 10 January 1942) is in his 
handwriting (R. 21J). He addressed it to 9Mrs. Howard Ratlif£1r because 
Violet was living with her sister and wanted her sister to believe she 
was married (R. 224). Accused wrote Exhibit C (letter of 31 January 
1942) (R. 251). . 

In the llliddl.e or latter part of' February 19421 accused went to 
Willow Springs to bring his mother and •the children• to Pueblo. On 
his way to Willow Springs he stopped at Springfield to see Violet. 
He did not know wey he stopped to see her. She •insisted• on returning 
to Colorado (R. 20?). He took her to his mother's home at Willow Springs, 
and they remained there about a week, during which time he had inter
course with Violet and slept in the same bed ( R. 243., 249-250). So far 
as accused knew, his mother believed at that time that Violet was his 
wi.t'e (R. 243). Accused let Violet cane back to Colorado because he 
knew that he would be leaving for the Arrey in a few weeks and because 
Violet •had no folks• and •had nowhere to go•., and if' she -Wanted to 
stay with the folks that was all right•., inasmuch as accused would not 
be there (E. 20?, 226, 263). 
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During their residence at 50J West Corona, accused and'Violet did 
not live in a room together by themselves, although on a few occasions 
they indulged in sexual intercourse (R. 207-209). During this period 
they did not •enter into an;/' agreement• to be husband and wife, and 
accused did not consider her as his wife and did not take her to see 
his .trlends (R. 208). He often went out by him.self to call on his 
friends, leaving Violet at home. He did not take her to parties given 
by his fxiends nor to dances (R. 208, 218). He did not take her to •a 
shaw" over three or four times (R. 218). Except for the sexual inter
course, he did not treat her as his wife and he has never considered 
her as ·his wife (R. 2081 216). He continued to ask her to leave the 
apartment and go back to her home (R. 216). He never made an agreement 
with Violet 11of any nature along the line of being man and wife11 , and 
Violet knew that they were not married (R. 260, 269), although she held 
herself out as his wife (R. ZIO). 

Accused told his father that he and Violet were not married 
(R. 226). He introduced Violet as his wife to Mrs. Ballest, the mother 
of his friend Bal.lest, out of consideration for Violet and himself 
(R. 2081 209). He did not introduce Violet as his wife to either Mr. 
or Mrs. Benjamin, although he believed that they went to the Benjamins 1 

home on one or two occasions in March 1942 (R. 214, 261). He did not 
introduce Violet as his wile to Mrs. J. B. Johnston nor to arI3' of the 
friends with whom he had gone to school (R. 2151 218). When he entered 
the Aney on 28 or 2$ March 1942, he considered himself a single man 
and had so stated on his induction papers. In making that statement 
he did not intend to deceive anyone (R. 197, 2201 222, 226). He believed 
that until his entrance into the Army, his mother thought that he and 
Violet were married, but at the time she signed his •papers• (stating that 
he was single), he 11 guessed.11 that she read them (R. 226). 

After induction, accused was sent to Fort Logan, Colorado, and during 
his four weeks there, he did not correspond with Violet (R. 209). He was 
stationed at Camp Barkley, Texas, from the middle of April until the 
latter part of September (R. 209, 210). He did not 11 have any intention• 
that Violet COlll8 to Texas (R. 245). However, Violet and his mother 
came to visit him there and rented an apartment. Accused pa:id the bills. 
Accused's mother remained onl.Jr four or five days. ,Violet stayed between 
two and three weeks. Accused visited her four or five times, and when 
he came in from camp on Saturday ni~hts, he slept with her. He was still 
•coaxing• her to go home (R. 2121 244, 245, 249). 

Accused wote Violet once from Fort Benning (R. 244). Exhibit B 
(29 November 1942) was written by him (R. 228-22$). The trial judge 
advocate read part of the letter and asked accused whether it so'Wlded 
as though accused wanted Violet to go home. Accused replied that Violet 
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was there and he was going home and •figured• that he ttmigh~ as well 
have a good time out of her• it he could (R. 230). His references in the 
letter to •home• and to getting Violet •fixed up• were made in a 
11 jok:ine;• man!1er. The letter was a •joking letter•. It had no meaning 
and Violet knew it (R. 2Jl-232). Violet knew that they were not married, 
and accused told her that •it didn't mean ~thing• (R. 232). He wrote 
numerous letters urging her· to go home (R. 231). 

When accused came to Pueblo on leave about 22 December 1942, he 
and Violet did not have a room to themselves. However, they •engaged in 
sexual relations• two or three times (R. 2101 264). 

Accused wrote Violet twice tran Camp Carson (R. 244). Since 
January 1943 he has not written her (R. 213). While she was in Pueblo 
he addressed his letters to her as Mrs. Violet Ratliff or Mrs. Howard 
Ratliff. He did so in order 11 to save his own face as well as hers• 
from his mother, sisters·, and brothers (R. 2.39, 240). Exhibit E (letter 
dated 19 January 1943) is in accused's handwriting. He was asked w.hom 
he was trying to fool by addressing that letter 11:Mrs. Violet Ratliff•, 
since at that time his father and mother •knewtl that he was not married. 
r.n reply he testified that he was not certain whether his mother lmew that 
he was not married, as she might not have noticed the statement in the 
Ancy •papers• that he was single (R. 2Z7). 

Accused came to Pueblo only three or .four times during his stq at 
Camp Carson, and saw Violet only once, although she was living with his 
family. On these visits home, he and Violet did not occupy the same room 
(R. 2111 266). Since the latter part o.f December 1942, they have not 
•engaged in sexual relations• (R. 211). 

Exhibit F (the letter dated 13 December 1943, which date is erroneous) 
is in accused's handwriting (R. 213). He did not write Violet on that 
date and was 1500 miles from Pueblo at the time, so obviously could not 
comtt home tor a weekend, as contemplated in the letter (n. 214). F.e.fer
ences in his letters to the possibility of Violet's having a baby were 
made •in a jok~ manner•, and Violet so understood, them (R. 216). 

Near the end of February 1943, accused was sent to Camp Bullis., 
Texas (R. ~, 212, 264, 265). In that month he met Lola in San Antonio., 
Texas. She was an Army nurse (R. 219). 

About 23 April 19431 he was sent back to Camp Carson and he stopped 
of£ 1n Pueblo for a couple of hours to see his family. Violet was there 
(R. 211., 212., 246, 248, 258, 265., 266). He did not have intercourse with 
her at that time (R. 248). · Two or three days later, his mother telephoned 
him at Camp Carson and reported that Violet was pregnant (R. 217, 245., 
257., 266) • Accused came to Pueblo about the end of' April and talked to 
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Violet (R. 217, 245-247). Violet told him that she was pregnant, but 

did not accuse him 0£ being the father (R. 245, 269). He lmew that the 

baby was not his, £or he had not had intercourse with her during 1943 

(R~ 217, 246, '247). Furthermore., they had always used •contraceptives• 

(R. 250). Accused told Violet that he,was not the father and that he 
was not under obligation to support the child (R. ZJ.7., '245, '246). He 
also told her that he was under no obligation to support her (Violet) be
cause he was not married to her (R. 217). Accused denied having offered 
to pa::f Violet •to get rid of the baby« (P.. 263). Accuse~ refused to 
"maintain• either Violet or the child (R. 246). 

Accused testified to his marriage ,d.th Lola in Raton, New Mexico 
(R. 220). Between 23 or '24 April and 5 November 1943, he did not go 

home over three, four, or five times, and he endeavored not to see 

Violet on these occasions (R. 267, 268). On 5 November, he went to 

Camp Forrest, Tennessee, for two weeks, thence to the Louisiana man

euver area, where he stayed until 22 January 1944 (R. 214, 26;, 266). 

He first learned of the child's birth when he was •served the paper• in 

California (R. 263). 


Accused and Lola have attended the regimental. and battal.icn dances, 
and accused danced with Lola at those affairs (R. 219). 

Accused stated that if he bad contracted a law!ul marriage with 

Violet, he would be guilty of 1'I'angf'ul.!}' and dishonorably falling to 

support and maintain her on {and afte'!/ 6 August 1943, since.he did 

not ever give her tmy' money except possibly for a pair of shoes (R. 

2501 252, 260). By the same token, if he were lald'ully married to 

Violet, his Class E allotment of 4 October 1943 to Lola would be wrOilg

ful (R. 253). 


Accused identified the canmunica.tion copied into Speci.tication l 

of Charge II, and stated that he made the indorsement and handed it to 

Colonel Walthour.as a result of the latter's request that he reply by 

indorsement to the basic canmunication. The transaction arose from 

the £act that Violet had written to Colonel Walthour. The indorsement 

was given to Colonel Walthour in connection with •this matter ot Violet 

Ratliff ancf her child ~d her relationship to• accused (R. 248, '249, 

254). Accused's 1'I'itten statement in the indorsement was true (R. 2211 

254). Hiis statement that he •had nothing to do with her fjiolei/ llhat

isoever• was true during the tir.le that he had been an officer. He 

ttwa.sn 1t going back• to when he was an enlisted man, as he was not then· 

expected to •live up to• the same•standard• (R. 254). He was asked to 

explain EXhibit E (his letter 0£ 19 Janu.ar, 1943) in the light of his 

statement in the indorsement that he had nothing to do with Violet 

(R. 254). In reply, he testified that the letter was addressed to her 
as Mrs. Ratlift in order to lead his mother, brothers, and sisters to 

.believe that he was married to her, and that he could have corresponded 
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with her and •still not pcysically have anything to do with hern (R. 255). 
He was then confronted with the fact that his letter, (Exhibit 1) ended., 
•Love as always lots of it11 • He testified that such language "Wouldn't 
mean anything particularly., wouldn't have anything particularly to do with 
them11 (R. 255). He was next shown the paragraph of Exhibit E stating 
that he had received $2ll.80 pay., but that he still had •a fist full of 
checks" and that Violet would have to wait until he was able to get some 
cash., and be was asked whether that •might have been a brief discussion 
of financial matters• (R. 255-256). He replied "No., sir., I wouldn't 
say that. It is still a fact that I had some comine and was writing to 
her ll'hat I had• (R. 256). With reference to Exhibit F., the erroneously 
dated letter which undoubtedly was written after he had received his com
mission, he was asked about the part stating that Violet would find him 
in bed if he came home for the weekend and exhorting her to be a good 
little girl for him. He testified that •those letters were nothing but 
just joking letters• (R. 256). He admitted that after he had received 
his canmission, he had intercourse with Violet two or three times during 
the week when he was home £ran Fort Benning on leave. He was asked 
how., in view of this., he could explain his testimocy- that he had nothing 
to do with Violet after having received his camn:1.ssion. To this he 
replied, •I hadn't slept there, hadn 1t taken her out or aizything• (R. 
257). In testifying that he tried to persuade Violet to go hane., he 
meant to her sister's hane in Springfield (R. 262). His attention was 
called to tha.t pa.rt of his fourth indorsement reading: -My folks let 
her stay there because she had no place to go•. Accused testified that 
when he was in the Army., that was the truth; Her sister was married and 
she had •no folks•. She •had nowhere to go• and accused •figured• that 
he was going into the Army .and would not be home, •and if she wanted to 
be there after that time I didn't care• (R. 263). 

Accused did not ma.L:i the -written statement (in the fourth indorsement) 
with the inte~tian o£ ciau1iving Colonel Walthour 1n any way (R. 221). 

Mrs. J. L. Ratliff, accused 1s mother, testified by depositiOD for 
the defense (R. 173; Ex. l). She testified that accused never held out 
Violet as his wife and that witness did not consider Violet as such.· 
Witness admitted having written Exhibit D (postmarked 2 February 1942) 
and having addressed it to .Mrs. Howard Ratliff. she· addressed it 1n 
that mamler because Violet had written and signed her name 11like that•. 
She thought it strange that Violet ~s using the name •Ratliffa. Wit
ness did not know what she thought about whether Violet and accused 
•might have gotten married•. Before receiving the letter from Violet, 
w.itness did not know of any marriage entered into by accused. Accused 
did not write that he was married. ·Witness had •heard in a round about 
wey"' that accused was married., but did not reme...ber who told her that 
he was married to Violet. Asked whether she considered Violet her son's 
wife when she 'Wrote Exhibit D., witness answered: •I don't know ldlether 
I did or not.• 
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:Mrs. Ratliff testified about the living arrangements at Pueblo. 

She stated that accused and Violet did not occupy the same ·roan or bed. 

Accused told witness that he was not "married to Violet, and witness 

never heard accused tell anyone the contrary. Upon accused I s entrance 

into the Army, witness signed papers stating that he was single. Al

though Violet continued to live at 503 West Corc:ca, accused •had not~g 

to do• with her after- he joined the A:1:riry. So far as Mrs. Ratlii'.f' knew, 

he •had nothing to do• with Violet after their arrival in Pueblo in 

Feb~ 1942. When accused occasionally came hane from Camp Carson 

during the winter of 1942-1943, he did not stay overnight and did not 

come home if Violet was there. Witness was •caivin~ed• that. Violet 

was either accused's llife or his •girl .f'riend•. No other •girl friend• 

ot accused ever stqed overnight in the apartment {Ex. 1). 


Yrs. Elizabeth Heath, o.f' Pueblo, tesillied by deposition {R. 175
176; Ex. 2). She has kncmn the Ratlit'i's~ including accused, !or about 


- twelve years and bas been ttvery good friends• with them. She was intro
duced to Violet by accused's mo~; who referred to her simply as •violet•. 
Witness worked :f'rom 5 p.m. to l a.m., and one night after accused had 
joined the Array, she saw Violet in •the Bluebird•. Violet was with a 
couple· of soldiers and was •intoxicated•. She was •talking pretty 
loud• and •falling al1 ovel'• the soldiers, 'Who final.ly took her·out. The 
incident occurred at'ter l am. On. other occasions late at night, witness 
saw Violet on the street with. a soldier. Witness once asked Violet, whether 
accused sent her an allotment. Violet answered, ••Hell, no. He never 
did give me a• God Damn penny••. No one ever told witness that accused 
and Violet were married, and she never heard Violet referred to as 
Violet Belle Ratliff. In witness• opinion, they did not act u husband 
and wife. Witness thought that •possibly9 they were married. Witness 
thinks hig~ of the Ratlitf family and of accused. She did not th1nlc 
that Violet was •anything to shout about• {Ex.· 2). 

In her testim~, Violet denied having gone out or drunk with 
soldiers except that in July 1943 she went to a •shOW" with a Lieu
tenant Roth (R. 1<:fl, 11S, 116, 123, 125). She denied the conversation about 
the allotment, in which she was supposed to have said, ••Hell, no, he 

· has never given Jll8 a damned cent•a, and al.so the mmmer of speaking 

thus attributed to her {R. 109). 


Yabel Katthen,' of Pueblo, testified by deposition as tollOWB: She 

has known the Ratlif! family, including accused, tor nine or ten years. 

In :May 1942, Hazel Fisher introduced "her to Violet, referring to her · 

merely as •violet•. Witness was :never informed 'Whether or not accused 

and Violet. were married, but she did not think they were. She thought 


_ that Violet was a .triend of the family. Ai'ter accused had joined the 
Arm¥, witness secured employment at •the Blue Bird QabJI. On several 
oocasions during June and~ 1943, while she was at work, she-sn 
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Violet after 11 p.m. with dil'ferent soldiers. Violet and the· soldiers 
had their arms a.round each other. On tlro or three occasions, Violet 
was not sober (Ex. J). 

In her testimony, Violet denied walking through the taxicab office 
late at night in the compaey of soldiers and drinking with soldiers 
(R. lrl1). . 

Several officers testif'ied to the efficiency and excellent 
character and reputation ot accused (R. 177-194; Exs. 4, 5). Two or 
them saw him at organization dances. One of these two testified that 
accused danced (R. 190). The· other, who saw him at only one dance, testi 
fied that on that occasiOI\ he did not dance (R. 194, 195). 

5. Joe E. Gobin, District Attorney of Pueblo County, Cclorado, duly 
qua.lilied and practicing attorney·at law in Colorado sinct11916, testified 
for the prosecution by deposition (R. 134; Ex. M) as an expert witness to 
prove the law or the state of Colorado as a fact. In substance, he stau.d 
bis opinion that the common law prevails in Co1orado as to the marx iage 
relation and that canmon law marriage has been recognized there !or about 
fifty years; that common law marriage is a civil contract resting upon 
the mutual coosent of the partiffs, 1'hich ma:, be proved by evidence of 
cohabitation as husband and rife, with the reputation among neighbors 
and acquaintances with whom they associate that they gre living together 
as husband and rife. Once so conSUIIDll&ted, a marriage cannot be dis
solved without a ~vorce, each party is incapacitated to marry again., and 
a second marriage by either within the state of Colorado would constitute 
biglam1' by Colorado law; if the second marriage occurred outside the 
state, it would have such effect as the law of the ·state 'where it oc
curred attached to it. On a hypothetical·question stating essentially 
the facts in evidence for the prosecution, assuming that only a ttmock9 
m&I7.-iage took place between the accused and Violet at Ratm, Nn Mexi
co, 1n July-, 1941, it waa the opinion of the witness ,that a val.id common 
law marriage took place between them in Colorado,· and that they 11'8I'e 
husband and rife, based on their acts in Colorado, with or without the 
mock marriage in New Mexico. · 

• 
6. The .focal isSU8 in. the case genera1J¥ is the establishment ot 

the marriage relation between the accused-and Violet Griffin Ratliff. 
Except as hereinafter noted with regard to particular Specifications, 
the charges are predicated upon the.existence of that relat.ion. The 
evidence amply sustains the court's cc:nclusion that it did.exist. 

In some respects the. testim~ is sharply in conflict -· so sb.az:-Ply, 

indeed, that the foregoing extensive exposition is rsg...:rdad as necessary 

in order fairly and canprehensibly to swnmarize it. Insofar as tae 

evidence is in conflict, that conflict 1a resol'Y8d by the findings of 

the court against the accused. , Though much ot the testimony ,ras by 

deposition, the court ~ the opportunity to observe the principal 
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witnesses on each side and appraise their credibility and veracity as to 

matters in dispute. The findings are accorded their due weight here. 

(CM 243674, Bever, 28 BR 43). To a-rather surprising extent on such a 

record evidentiary facts of compel1ing probative force are undisputed. 

The accused did transport Violet Griffin on an eight hundred mile 

journey from her home in .Missouri to Pueblo, Colorado, under an agree

ment to marry her. He did live with her over a long period of time 

under circumstances appropriate only to an existing status of marriage. 

She did live as a member of his immediate family, in his presence and 

in his absence, under circumstances consistent with no other decent 

relation. This cohabitation was open and apparent, and had all of 

the obvious and objective character necessary to establish repute in 

the community and to represent Violet to the community as the wife o! 

the accused. · She was uniformly so addressed in the written communica

tions in evidence, by the accused, by his mother ·and by his sister. 


- In the face of the admitted facts, his preposterous and 09scene ccntention 
that he told her on the way to Pueblo that he had changed his mind and 
would not: marry her, and for her to go on home, and that therea.tter she 
lived with him and with his parents and family just for a place to s~, 
while he enjoyed all the benefits of matrimony with none of the burdens 
of the connubial state, lies so ill in his mouth that it merits only 
contempt, not credence, and was properly rejected by the court. The 
testimony of the members of his family and friends, inconsistent among 
themselves as with his own and with the admitted facts, is entitled to 
no more than the mercitul. veil of :indulgence drawn over a misguided 
manifestation ot consanguine solidarity and a.tfectionate desire to pro
tect the accused fra:n the consequences ot his misconduct. To believe 
it is impossible, for if it were true, the passive acceptance by his 
mother, sister, father and friends of the meretricious relation thus 
established, carried on by the accused in the veey bosom of their home, 
would itsel! show such depravity as to brand ~ testimony they might 
give as tmworthy of credence. 

Violet Ratliff's test:im.o:cy to the occurrence of scmething in the 
nature of a ceremonial marriage at Raton, New Mexico, standing alone, ll'Ould 
verr doubtfully establish a marriage. Accordingly, the case for the 
prosecution assumed that this was no more than a •mock marriage• and 
proceeded upon the theory of a common law marriage thereafter in Colorado. 
A defective foreign marriage may be cured by the occurrence of facts 
establishing a canmon la-w marriage in a state which recognizes common 
law marriage as valid. (Stone v. Stone, lll NJ Eq. ~9, 163 Atl. ;, . 
cited in Beale, •Conflict of LawSi', p. 676). 

Whether the legal status of marriage is created by the acts and 

intenticns of the parties is determined by the law of the place where the 

acts occur. If' that law attaches to such ccnduct the consequence of a 

valid marriage, then that marriage is .valid everywhere, and the parties 
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a.re husband and wti'e. Tl.is is true of a common law marriage, as ot 
any other, regardless or the rule as to validity of its own·common 
law marriages preva1J_1ng in the other jurisdiction. (Beale, Conflict 
or Laws, p. 671; 133 ALR 764; Clark and Uarshall, Crimes, 4th Ed., 
page 625). Whether certain acts, under the circumstances in which 
they occur, constitute a cr1rn:Jnal o!.t'ense is determined by the law of 
the place where the acts occur - the law which must attach the con
sequences to the acts. Thus, the camnission or bigautr is determined 
by the law or the place where the second •marriage• occurs. (CM 
245510, Carusone, '29 BR 195; Clark & :Marshall, Crimes, 4th Ed., page 
687). Accordingly, we look to the ln ot Colorado tor the marriage 
in this case and to that or New Mexico !or the bigamy. 

By Colorado law, marriage is a cj,vil cc:ntract, resting upon the 
consent or the parties (Colo. Stats • .Annot., 1935, Ch. 1r:n, Seo. l). 
A marriage by agreement, consummated by cohabitation as husband and 
wife, is valid. The existence 0£ the agreement may be proved by, and 
inferred £ran, evidence or such cohabitation_ and. gener~ repute, mean
ing the understanding among neighbors and acquaintance . that the 
parties are living together as husband and wif'e)and not'in meretricioua 
intercourse (Ta~lor v. Taylor, 10 Colo. App. 303, 50 Pac. 1049). Tha 
acceptance or common law marriage is firmly established. (Klipfel• s 
Estate v. Klipfel, 41 Colo. 40, 92 Pac. 26;·Peecy v. Peery, Z1 Colo. 
App. 533, 150 Pac. 3'29; Re Estate ot Peters, 73 Colo. Z71, 215 Pac. 
128, 33 ALR 24; In re Danika's Estate, Colo., 230 Pac. 608; Clayton 
Coal Co. v. Industrial Cammi., 9.3 Colo. 145, 25 P (2d) 170). Habit and 
repute are not essential to the legal existence ot the marriage rela. 
tion, but constitute a recognized basis for the inference or the consent 
upon which it rests. (Moffat Coal Co. v.. Industrial COllmlll., Colo., , 
118 P. {2d) ?{R). - . 

By statute, New Mexico express~ recognizes as valid Jtithin its 
jurisdiction all marriages outside the state which are valid by the 
laws 0£ the place where they were •celebrated or ocntracted•, and accords 
to them the same torce within New llexico as it celebrated in accordance 
with the laws or that state, (NM stats. Ann. 1941, Ch. 65, Seo. 104); 
though common law marriages occurring in New Mexico are not valid b)" the 
law or New Mexico. (In re Garibaldi•s Estate, 38 Nll 392,; .34 P. (2d) l!'/2, 
94 ALR 980). New Mexico Statutes penalize the crim_e ot bigaiey-, (NM Stats. 
Ann. 1941, Ch. 41, Sec~ 701), resorting to general law for its definition 
as clearly and commonly understood.a •having two· or more wives or husbands 
at the same tim•. (State v. Lindsey, 26 NU 526, 194'Pac. tr77). 

As a matter or general law, the offense 0£ bigam;y- may be predicated 

upon a prior common law marriage. (F'llgwlJ' v. State, (Ala. l9Z7), ll4 

So. 898, 56 ALR 1264; Harve)" v. State, (Okla. 1925) 2.38 Pao. 862, 51 

ALR 321). 
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. There is authority(that acts which constitute bigam;y as historically 
understood)may constitute military offenses under Articles of War 95 and 
96 without reference to state laws, in which case an erroneous applica
tion of state laws does not injuriously affect the substantial rights of 
the accused. (CM 245278, Yeeel, 29 BR 15.3, citing CM 128lll., Barr:y.) 

Bigamy requires no specific criminal intent. All that is necessary 
is that the party shall intentionally marry again when he knows that he 
is already married. ( Clark & ~a.rshall, Crimes, 4th Ed., page 626). By 
the weight of authority, mistaken belief in the invalidity or termina
tion of the previous marriage is no defense (CM 245510, Carusone, 29 
BR 195; Clark~ Marshall, Crimes, 4th Ed•., p. 90 n:, 57 ALR 792, 793). 
It is so held in New Mexico. (State v. Lindsey, 26 ?N 526, 194 Pac. 
FYI?). so, where the accused honestly believed, but without reasonable 
diligence to ascertain, that he had been divorced. (CM 230938, Carvill, 
18 BR 127; CM 123267, Dig. Op. JAG 1912-40, Sec. 454 (18)). In the 
instant case, the evidence fully justifies the inference, not only 
that the accused was married, but that he knew he was married. ·certain
ly it does not appear that he ever took counsel., or in any manner exer
cised a:ny diligence to advise himself as to the legal status arising 
from his relations with Violet P..atliff. 

As the Oklahoma court well said in Harvey v. State, 238 Pac. S62, 
51 ALR 321, where the- defendant lived with the woman for over a year and 
held her out as his wife, •he will not nOlf be heard to say that the 
marriage was void and his relations with her were meretricious.• 

The record presents a question of capacity to marry in the first 
instance, as the accused and Violet were 19 years of age at the time 
of their first actions upon which the conclusion of their marriage is 
predicated, 6 July 1941. Violet had attained the legal age of majority, 
but the accused had not. Colorado Statutes Annotated, 1935, Ch. 1C17, 
Sec. 5 (c), requires parental consent for license to issue for the cere
monial marriage · of a male under 21 or a female under 18. This appears 
among provisions for ceremonial marriages generally held to be directory 
only, and not to exclude common law marriage. (Taylor v. Taylor., 10 Colo. 
App. 303., 50 Pac. 1049; Meister v. Moore., 96 U.S. 76). Nonage ordinarily 
is held at most to render the marriage voidable only., not void, and valid 
unless annulled by competent decree (CM 118397., Dig. Op. JAG 1912-40, 
Sec. 454 (18)). In Colorado, the recognition of the common law of 
marriage has been said by respectable authority to carry with it its 
legal consequence that minors may contract marriage at the ages of 14 
'and 12 respectively, and that the marriage of persons above that age, 
without oanpliance with the directory statutes concerning ceremonial 
marriage, is not void or voidable, but valid (5 tenver Bar Assn. Record 
19, abstracting the case of Rouse v. Stewart, Denver District Court, 
Division 5). 'J.'he section of the Colorado statutes declaring certain 

~ypes of marriages void (e.g. incestuous or miscegenous marriages) as 
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against public policy, does not 1.p.clude nonage. In any event, continued 
cohabitation as man and wife after the removal of the impediment is 
su.t'!icient to establish and ratify the marriage (CM 120150, Dig Op JA!l 
1912-40, sec. 454 (18)). 

The views here:iJ'l. expressed as to the law of the case, and the 
conclusion reached upon the record, render Ullllecessary a detailed dis
cussion of certain particular legal contentions of the defense, all or 
which have had the consideration of the· Board of Review. 

Unlike Specifications 1, 21 3 and 4, Charge I, charging biganzy- and 
wrongful abandonment and nonsupport of the wife and child. of the accused, 
Specifications 5, 6 and 7, Charge I and Specification 2, Charge II, 
charging wrongful representatlons as to his family status in connection 
with his allotments, his pay and allowance account, and his Officers• 
Application,. Fonn 170, do 1'8quire conscious and guilty misrepresentation 
by the accused, with knowledge or belief that the true facts were con,
trary to his statements {CM 120695, Dig. Op. JAG 1912-40, sec. 452 (7)). 
As heretofore observed, the evidence justified the court in inferring that 
the accused had that knowledge. 

Specification 4, Charge I, alleges nonsupport of the child of the 

accused. His contention that he is not the father of the ,child is met 

by the testimony that he had access to the child's 11J.other, his wife, at 

a time reasonably related to the birth·of the child in the course of 

a normal period of gestation, and by the strongest presumption known to 

the law: that a child born to parents in lawf'ul wedlock, with the 

possibility of access not precluded by the evidence, is the legitimate 

child of those parents. 7 Am. Jur., Title •Bastards•, sec. 14, 15. 


As to Specification 8, Charge I, however, the common custan of the 
service in the preparation ot pey- and allowance vouchers, to name in 
support of claims for allowances based upon dependents only the claim
ant I a wife and not his children, where he has a wife living, is so 
tmiversally recognited that the omission of reference to the child after 
naming a person as wife cannot be regarded as evidence of intent to 
conceal or disavow the child. The retusal of the accused to recognize 
the child is amply established by his 01'U testimony, but the overt act here 
charged a.s the assertion of that re~al is.inappropriate, as the prepara
tion of the voucher did not require reference to the child after naming 
a wife., and the naming of the wrong wife is the basis of Speoif'ication 
7 of the same Charge. Accordingly, Specification 8 must fail•. 

The proof is sufficient under Specification 1, Charge II, with or 
without knowledge by the accused that his tirst marriage was valid, as the 
deliberate evasion and lack of candor employed by the accused in his 
repl7 to his commanding of.f'icer•s official inquiry in the matter were 
alone su.t'ficient to render his statement knowingly false and deceitful. 
The knowledge which he had in fact renders it the more so. 
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7. War Department records show that the accused is 23 years or 
age. The evidence shows that he is married and the father of one child, 
whose parentage he denies. He completed a high school education and 
held civilian employment as a mechanical operator and toreman tor a 
steel company. He served 1n enlisted status !rem M:arch, 1942, until 
commissioned as a second lieutenant through The Infantry School, Fort 
Benning, Georgia, 18 December 1942. 

. 8. The court was legally constituted and had jurisdiction of the 
person and subject matter. Except as noted, no errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally insufficient. to support the findings of guilty of Speci
fication 8 of Charge I but legal]Jr su.tf'icient to support the findings 
of guilty of all other Specifications and the Charges, and to support 
the sentence and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violation of Article of War 96 and is 
mandatory upon conviction of a violation of Article of War 95. 

~~R.~. Judge Advocate. 

~. Judge Advocate. 

---~y_/_.f._...____,.,,_·________-Judge Advocate. 

- :s 



--

(328) 

SPJGQ 
CM 264826 

1st Ind. 

War Depa.rt.ment, J.A.G.O.()fC 18 1944 - To the Secretary of War. 

1. , Herewith· transmitted for the action of the President are 
the record of trial and the opinion of the Boa.rd of Review in the 
case of Second Lieutenant Howard G. Ratliff (0-1304566), Infantry. 

2. I concur in the opinion 0£ the Board of Review that the 
record 0£ trial.is legal.ly insufficient to support the finding of 
guilty of Specification 8 of Charge I but legally sufficient t,o 
support the findings of guilty of all other Specifications and the 
Charges, and t,o support the sentence and to warrant confirmation 
thereof.· I recommend that the finding of guilty of Specification 
8 of Charge I be disapprov~d, and that the sentence be confirmed 
and carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry the above recommendation into 
effect, should such action meet with approval. 

~-. ~o ,., " 

J.tyron C. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

Incl 1 - Record o! trial. 
Incl 2 - Dft. ltr. for sig.

S/w.
Incl 3 - Form of action. 

(Finding of guilty' of Specification 8 ot Charge I disapprov.d. 
Sentence confirmed. o.c.M.o. 56, Z1 Jan 1945) 
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WAR DEPARTL!ENT (329)Anny Service Forces ~ 
In the Office of The Judge Advocate General 

Washington., D. C. 

SPJGQ 
CM 2648'.31 10 tlOV 1914 

UNITED STATES 	 ) PERSIAN GULF CO!s.!MA.1'ID 
) 

v. 	 ) '.l.'rial by 'G.C.H., convened at 
) Khorramshahr., Iran., 31 July 

Captain IiliNNETH E. TUiilER., JR. ) and 7 August 1944. Dismissal. 
(0-453275)., Ordnance Department.) 

- OPINI01'r of the BOARD OF REVIEW 
ANDREWS, FREDERICK and BIERER, Judge Advocates • 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the..Board-submits this, 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Captain Kenneth E. Turner, Jr., Ordnance 
Department., Headquarters and Headquarters Squadron., ·82nd Air 
Depot Group., did., at Abadan Air Base., Abadan., Iran., on or 
about 24 March 1944 with intent to defraud., falsely make in 
its entirety a certain voucher in the following words and 
figures to wit: · 

OFFICER I S CLUB 
ABADAN AIR BA.SE 

ABADI\N., IRAN 

Date 3-24-44 
I certify that I have this day., 	 paid_JL_received from ______ 

F. J. STAGEMAN MAJ. 	 RIASC 

Name of other Party Rank & Org • ., of T:Ltle and Address 

The sum of 150 Dollars and 00 Cents in payment for the following: 


250 lbs beef caress @ 50¢ lb. 125.00 

60 lbs Tea @.415· 1b. : · 25.00 


150.00 


/s/ Kenneth E. Turner, Jr, 
Custodian · 

Kenneth E. Turner Jr. 
Capt. Ord. Dept. 

Gade 
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(Statement for other Party to Transaction) 

Abadan Air Base 

3-24 1944 


I certify that the payment referred to above has been received 
and had not previously been received and that the amount is just and 
correct. 

/s/ F, J, STAGEMAN 
Signature 

Maj. R.I.A.s.c. 

Rank or Title 


Voucher No.___3_5 

Date 3-24-44 

Amount 150,00 


which said voucher was a writing of a private nature which 
might operate to the prejudice of another. 

Specification ,2: In that Captain Kenneth E. Turner., Jr • ., Ordnance 
Depar'bnent., Headquarters and Headquarters Squadron., 82nd Air 
Depot Group., did., at Abadan Air Base, Abadan., Iran, on or about 
27 :March 1944 with intent to defraud., falsely make in its en
tirety a certain voucher in the following words and figures to 
wit: 

OFFICER'S CLUB 
ABADAN AIR BASE 

ABADAN., IRAN 
' Date 3-27-44 ',

' I certify that I have this day., paid......!.._received from ______ 

F. J. STAGEMAN Ml~J RIASC 
Name of other Party Rank & Org.; of Title and Address 

The sum of 60 Dollars and ____Cents in payment for the following: 

100 lbs tea @ 60¢ per lb.· 

Custodian 
OOY G. PERRY JR. 
1st Lt, Ord. Dep, 

Grade 

(Statement for other Party to T~ansaction) 
Abadan Air Base 
3-2? 1944 

I ceriify that the payment referred to above has been made-re
ceived and had not previously been made-received and that the amount 
is just and correct. 
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/s/ F, J, STAGEMAN 
Signature

Major R.I.A.s.c. 
Voucher No.___""'40~ 

Data '3-27-44 

Amount 860,00 


which said voucher was a writing of a private nature which· 
might operate to the prejudice of another. · 

He pleaded not L'Uilty to and was found guilty of the Specifications and 
the Charge. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the· service, to forfeit all pay and allowances· 
due or to become due and to be confined at hard labor at such place as 
the reviewing authority may direct for one year. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48, with the recOllllllendation that so much of the sentence 
as provides for confinement at hard labor for one year and for forfeiture 
of all pay and allowances due or to become due, be remitted. 

3. The evidence for the prosecution is as follows: 

I~was stipulate9 (R. 9) that the accused assumed the duties 
of Mess Officer at the Officers'Mess, Abadan Air Base, Abadan, Iran, 
on or about l January 1944 and continued to perform said duties until 
25 March 1944. The defense qualified this stipulation to the effect 
that accused was not appointed by order, either verbal or published, but 
asswued the duties mentioned. 

Lieutenant Lucas (R. 9), as Base Administrative Inspector, 
checked the records of the Officers I Mess in la ta March or early April, 
1944 and examined the council book and voucher file, which he received 
from Sergeant Gaston, the bookkeeper, whose immediate superior -was the 
accused (R. 10). Certain vouchers for tea attracted his attention (R. 10), 
as two vouchers dated three days apart showed quite a difference in the 
price of tea purchased (R. 12). Prosecution's Exhibits land 2 were these 
vouchers or 11facsil!liles 11 of them (R. 10, 11). The vouchers bore the 
purported signature of .Major Stageman, a British officer, from whom the 
tea. was supposed to have been purchased, and one of them bore the purport.ad 
signature oft.he accused (R. 12, 13), which the witness could not identify 
(R. 13). The accused was not present in the Officers' Club, where the 
examination was made, nor did the witness inquire for him (R. 12). Wit
ness left the vouchers in the file (R. 14). . 

Major Frederick J. Stageman, Royal Indian Anrry Service Corps 
(R. 14), knew the accused and had exchanged mess visits with him~ The· 
signatures of the two vouchers (Pros. Exs. 1 and 2), purporting to be 
the witness I signatures, were not signed nor authorized by him (R. 15) • 

.. 
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He did not receive $150 nor $60 from the accused, nor did anyone on his 
behalf, to his knowledge (R. 15). The defense admitted in open court· 
that l.'ajor Stageman did not sign the vouchers (R. 15). Major Stageman 
delivered some tea to the Abadan Officers Mess, but did not sell it. It 
was traded to Captain Turner for something else. 1Jajor Stageman was 
reprimanded and transferred by the British Anny for the transaction (R•. 16). 
He did not deliver any beef to the accused (R. 16). 

Lieutenant Book, Finance D.eparunent (R. 16), made an audit of 
the Officers I Mess 19 April 1944. . There was a voucher in the file for 
:·~150, do.ted 24 !.!arch 1944, (R._.17) and one for $60 dated 27 March 1944 . 
(R. 18). ".'.'itness received the file from Sergeant Gaston, whose :immediate 
superior then was Lieutenant Ferry, and whose immediate superior during 
:,:arch was the accused._ Witness recalled nothing further about the vouchers, 
and accepted the signatures for the purpose of his audit (R. 17, 18, 19, 
21-22). He took exception in his report to two other vouchers, irrelevant 
here. 

Staff Sergeant Gaston (R. 24) was bookkeeper of the Officers• 
Mess in V~ch, 1944, and kept the records, including the voucher file. 
He entered upon that duty during the preceding month and continued in 
that capacity at the time of trial._ He recognized Prosecution's Exhibit 
1 as a voucher out of the voucher file, in the witness' handwriting. ,-le 
made it out on a blank form, except the signatures (R. 25). He testified 
(n. 25-26): 

"Q. I call your attention to what appears to be the signature 
of F. J. Stageman, Major, R.I.A.s.c. Vfas that on there when you 
first saw it? 

A.. No, sir. 

Q. It was not? 

A. No, sir. 

Q. Who put that on theret 

A. I did. 

Q. Is there anything on that voucher that you did not put on? 

A. Yes, sir, the two signatures. 

Q. What two signatures? 

A. These two signatures here. (Indicating purported signatures 
of Captain 'furner and MajOJ' Stageman). 11 * * * . 

"Q. . In order :to clarify your testimony up to this point • • • • 
what appears on that paper that you now have in your hand which you 
did not insert with your own hand? 
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A. These two signatures • • • whomever they belong to. 
(Indicating the purported signatures of Captain Turner and Major 
Stageman.) 

Q. Did you see those two signatures inserted? 

A. No sir. 

Q. After you filled.out the voucher to the extent that you 
did, what did you do 'With the paper itself? 

' A. It was filed in our voucher.file in its proper place. 

Q. Without signatures?· 

A. No sir, with signatures. 

Q. 'With signatur~s on it? 

A. Yes sir. 

Q. Were those signatures ·affixed to that document after you 
filled out your part of it? 

A. Yes sir. 

Q. Well, immediately after you filled out as much of it as you 
did ••• immediately after that did you put it in the voucher file? 

A. Yes.sir. 

Q. Were the signatures on it at that time? 

A. No sir." 

Witness' attention was next called to that voucher when Colonel 
Davis came and asked for it and another voucher. Witness withdrew the 
two vouchers from the file and gave them to Colonel Davis, who took them 
a~wtth him (R. 26). Prosecution's Exhibit 2 was the other voucher, 
likewise filled out on a blank fonn by the witness, all but the purported 
signature of F. J. Stageman and. the pencilled word "Turner", placed in 

. the file and later turned over to Colonel Davis. Witn:ess did not remember 
whether the purported signature was on it when filed, and did not know 
who put the signature on it (R. 28). . · 

,,. 
In the witness' opinion, based on his having seen Captain Turner 

write his signature II several dozen tinles", the signature on the upper half 
of Prosecution's Exhibit 1 is Captain Turner's signature (R. 27). The de
fense stipulated that there is a similarity between the admitted signature 
of the accused and his alleged signature on Prosecution's Exhibit l (R. 32). 
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The accused instructed Serceant Gaston to make out these 

vouchers and what to put on them (R. 29). 


Seri;:eant Gaston saw some tec1 ::,nd meat in the kitchen at about 

the time covered by the vouchers and had reason to believe it was that 

covered by the vouchers (R. JO, Jl). He did not see it delivered, nor 

know where it came from ( R. .32). 


The accused was :,less Officer at the time he told the witness to 

prepare l'rosecution's "::x..'1foit 1, to the best of witness' knowledge. Ac

cused was relieved around 24 Barch 1944. (R. 3.3). · 


Lieutenant Colonel Redlund, Staff Judea Advocate for the (Persian) 
Gulf District (R. 3.3), identified Prosecution's Exhibits 1 and 2 as re
ceived from the Abadan Officers I I,Iess by Lieutenant Colonel Davis in the 
witness' presence, handed to the witness and re~aining in the custody of 
the witness until delivered by him to other appropriate officers concerned 
with the charges, ultimately to the trial judge advocate. Prosecution's 
Exhibits 1 .and 2 were then admitted in evidence (R • .34). Prosecution's_ 

. Exhibit .3 was introduced in evidence as an admitted example of the true 
signature of the accused, so stipulated (R. 19). 

Prosecution's Exhibit 1 is :i..11 words and figures as follows: 

11 0FFISER'S CLUB 
ABA.DA.N Am BASE 

ABADAN, IRAN 

.Date 3-24-ll..=--
I certify that I have this day, pa~d-2__.received from ______ 

F. J. JTAGE:/AH MAJ. RIASC 

Name of other Party Rank & Org., .of Title and Address 

The sum of 150 Dollars and 00 Cents in payment for the following: 


250 lbs beef carcas @ 50¢ lb. 125.00 

60 lbs Tea ©.415 lb. 25,00 


150.00 


/s/ Kenneth E, Turner, Jr, 
Custodian 

Kenneth E. Turner Jr. 
Capt, Ord, Dept, 

Grade 

(Statement ro·r other Party to Transaction) 
Abadan Air.Base 
3-24 1944 

I certify that the payment referred to above has been received 
and had not previously been received and that the amount is just and 
correct. · 
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/s/ , F. J. Stageman 

· · Signature 
Maj,. R.I.A.s.c. 

Rank or Title 
Voucher No.____3...,5 
Date 3-24-44 
Amount 150,00" 

Prosecution's Exhibit 2 is on the same fonn, dated 27 N~rch 
1944, for ~~6o for 100 pounds of tea at 60¢ per pound. It is prepared for 
the signature of First Lieutenant Roy G. Perry, Jr., to the voucher 
portion, as custodian., but shows no signature to that portion. The word 
"Turner" is pencilled in, without explanation. The purported signature 
of F. ,J. Stageman, Major R.I.A.s.c., appears on the receipt portion. 

4. The accused, having been advised of his rights by defense counsel, 
elected to remain silent. The defense introduced in evidence, as Defense 
Exhibit l (R. 36), copies of a series of special orders of the command, 
certified to contain all Ol"(iers affecting the accused or concerning the 
Mess Council for the period in question. The pertinent portions of these 
orders show that accused, after his arrival at the station, 5 November· 1943, 
was assigned to duty as Base Ordnance 0fficer,.with additional duty as 
Post Exchange Inventory Officer, Base Intelligence Officer, Public Relations 
Officer, Bas~ Photographic Officer, Post Exchange Inventory Officer, and 
special duties as a member·of Special Courts-Ma.rtial and to check the 
Agent Finance Officer's cash account. By orders dated 15 April 1944 a 
Mess Council was appointed, of which the accused was president. He was 
relieved as president and member 19 May 1944, by appointment of a Mes:r 
Council without him. Otherwise, no orders appear to connect him in any 
capacity with the mess·. Orders dated 17 January 1944 appointed Lieuten
ant Perry Mess Officer, relieving another officer, and again orders ' 
dated 23 March 1944 appointed Lieutenant Perry officer in charge of 
Officers' Mess, without reference to anyone relieved. 

Defense Exhibit 2 (R. 37), consists of four letters, all alike, 
dated 29 April 1944, each to one of four different officers on the Mess 
Council, not the accused, stating the intention of the commanding officer 
to ilnpose punishment under Article of W"ar 104 for failure to give proper 
inspection to the books and vouchers of the Officers' Mess, and calling 
for reply by indorsement acknowledging receipt and making any demand for 
trial which the officers addressed might wish to assert. 

5. No rights of the accused were prejudiced by the action of the 
court in allowing a continuance of one week during the trial, over ob
jection'by the defense, in order to allow the prosecution time to obtain 
additional evidence made necessary by the failure of witnesses to qualify 
certa:in essential documents as expected., such continuance being a matte~ 
discretionary 1tith the court, and no abuse of discretion being sho,..,.. 
(R. 14, 23). 
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The defense entered a "plea in abatement and motion to quash" 

'(R. 6), which was denied (R. ?). This was based upon the fact, disclosed 
by the charge sheet, that the accuser had laid the Charge under Article 
of War 95 and the Staff Judge Advocate, acting upon the charges under 
Article of War 70 and par. 3512., MCM 1928, had changed the Charge to 
viola;tion of Article of War 96, over his initials, without reverification 
by the accuser or reinvestigation. No change was made in the specifications. 
The plea and motion were properly denied, as the change was an exercise 
of a proper function of the Staff Judge Advocate, to see that the charge 
sheet was in correct fonn, the specifications correctly stated and the 
Charge laid under the appropriate Article. of War. · (CM 233763, Lawther, 
20 BR lll, 117, Bull. JAG, Aug. 1943, p. 308). Any change, even the re
drafting of the specifications, provided no change in substance results, 
is authorized. (MCM, 1928, par. 34). Here, no change was made in the 
specifications, and,-as they had been duly verified by the accuser and 
investigated as required by Article of War 70, there was no occasion for 
return of the charge sheet for reverification or reinvestigation. The 
violation alleged by the facts stated in the specifications was a con
clusion of law. · 

. In a proper case, an officer may be tried for a particular of
fense under either the 95th or the 96th Article of War (MCM 1928, par. 
152};2.). He may be tried under Article of W'ar 95 for acts which are 
punishable by another Article of War, including criminal offenses (MCM 
1928, par. 151), including forgery, though the same misconduct when 
charged under Article of War 95 is considered from a different aspect, 
as a military offense only, than when charged as a criminal offense under 
Article of War 93. (C1A 218924, Foster, 12 BR 173, 182). It.does not 
follow that he may be tried for forgery under Article of l'far 96, for the 
reason that that article, unlike Article of War 95, does not lie where 
the specific offense is made punishable under another Article of War. 
(MCM 1928, par. 152g..). A voucher receipt is a document capable of forgel'jt 
within the intendment of Article of llar 93. (CLI 189409, Iverson 1 BR 

. 163), as are receipts generally. (I~Cl.1 1928, par. 1/49.1, page 175). Ac
cordingly, the Charge in the instant case was erroneously laid under 
Article of War 96, and should have been laid under Article of flar 93. 
However, the error in laying the Charge under the wrong Article of War 
did not injuriously affect the substantial rights of the ·accused, where 
no punishment was imposed upon him on conviction of the Charge submitted 
to the court that was not authorized on conviction of the appropriate 
Charge on the same specifications. (CM 151005, Reypolds, (1922); 
CM 118656 (1918); Dig. Op. JAG, 1912-40, sec. 394 (1)). 

The assertions or error above mentioned have been considered 

for the purpose of their exclusion as ratio decidenda of the case. There 


· was prejudicial error. The motion for findings of not guilty should have 
been sustained ( R. 36). The evidence is legally insufficient to support
the findings of guilty. 
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., There was proof, undisputed, that the purported signature of 

:Uajor Stageman was spurious. There was proof that two vouchers with 

receipts bearing those spurious signatures were placed in the voucher 

file of the Officers' Hess. There was testimony that these vouchers were 

prepared in blank, though not signed,,at the direction of the accused. 

It was admitted that the accused "assumed the duties" of !Jess Officer, 

and there was testimony..that he was exercising that function, although 

the orders of the command then in effect assigned another officer to that 

duty. This rather drastic assumption is unexplained, but as de facto 

!,Tess Officer, the accused had .the responsibility of keeping an accurate 

account of receipts and disbursements. (Cf. par. 4, 5, AR 210-60, 11 

November 1929). Inferentially, the purpose of having a voucher in the 

voucher file would be to support the account; to account for the expendi

ture of funds. Vfuen a fictitious voucher was found in the file, natural 


. suspicion would suggest that the responsible officer in charge of the file 
had something to do ~rith its presence there. But that suspicion standing 
alone is not a lawful foundation for an adjudication of guilt; neither 
is it the offense charged in this case. Nor was the accused the only 
person who had access to the file or interest in it. Sergeant Gaston had 
both. Lieutenant Perry was the de jure Mess Officer, under existing orders 
in evidence, at all pertinent tL"lles from 17 January 1944, and assumed or 
reassumed adual control on 25 March, under orders dated 23 !!.arch 1944. 
The first of the vouchers in question (Pros. Ex. 1) was dated 24 March 
1944, and bears the purported signature of the accused as custodial of
ficer, in handwriting which looks like his own (Pros. Ex • .3 and his receipt 
for his copy of the record) and may be regarded as authentic, although 
the letter 11n11 is omitted from "Turner" - a peculiar circu.'!lstance in the 
case of a person w:riting, neatly and legibly, his own name. The second 
voucher (Pros. Ex. 2) .. was dated 27 March 1944, at least two days after 
the accused was relieved, was prepared for the signature of his successor, 
and neither bears.nor calls for the signature of the accused, authentic or 
otherwise. 

The offense charged is the forgery of the vouchers in question, 

which necessarily refers to the forgery of the signature of Major Stage

man. That is the false signature. The accused did not "forge" his own 

signature. There was no evidence of ·the factum of the Stageman signature. 
There was no testimony, expert opinion or otherwise, to any similarity in 
handwriting to attribute the factum of the Stageman signature to the ac
cused, which is ordinarily the persuasive evidence in such cases. The 
obvious fact is that the handwriting of the two spurious Stageman sig
natures is totally dissimilar to the specimens furnished of the handwriting 
of the accused. 

It is true that, in a proper case, the factum of a forgery may 

be infe?Ted from circumstances, such as the possession and uttering by 

the accused of a forged instrument, (C'1152019, Baggett, 0.922)), but no 

such circumstances are in evidence here. It is sought to make the ac

cused's whole connection with the documents here involved a matter of 

inference. In that regard, it is notable that there was no evidence of 

shortage in the accused's accounts as Mess Officer, although an auditor 
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a11d an investi.g&t.or t2stified to their examinotion of such accounts. 
The ca~ial reference by the Defense Counsel to a discrepancy in the re
sults of an audit, addressed to another subject and patently not intended 
as an admission (R. 6), is not evidence. Inference cannot be based upon 
inference. (20 A":!. Jur. 168, Evidence, Sec. 164). We cannot pile upon the 
Pelion of fraudulent accounts the Ossa of the forgery and then pile upon 
the Ossa of the forgery the Pelion of fraudulent accounts. The proof 
wholly fails to establish that it was the accused who falsely made either 
of the documents in question, an essential el8'.!lent of the case. (Par. 
149j, if.CI\ 1928, p. 176). 

If, by laying the Charge under _Article of War 96, it was desired 
to include other conduct or malfeasance of the accused, within that Article 
but not amounting to forgery, then the specification v~s inappropriate and 
does pot permit that result. It alleged forgery, and forgery only, in the 
specific and highly technical language peculiar to that offense, as pre
scribed in Form 97, App_rendix 4, EC:.I 1928, page 250. Even the offenses of 
uttering (CJJ 225479, "Wright; C:,~ 120113 (1918), Dig. Op. JAG 1912-40, p. 3::!..9, 
par. 451 (25)) and false pretenses (CL! 23L~Ol9, !folhall), closely associated 
with forgery ordinarily; are not le.sser included offenses of forgery. 
Certainly maintaining or permittfug fictitious entries in records under 
the charge of a custodial officer, in violation of the 96th Article of 
War, is not an included offense of forgery, and an accused cannot be put 
upon his defense as to the one on accusation of the other. On the record, 
this case was tried as a forgery case and so treated in the forwarding 
command. Apparently, no attempt was made to show in evidence facts .or 
circumstances appropriate to any other offense. 

6. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

, Judge Advocate. 

, Judge Advocate. 

/' . . ~:...,7 -/---, Judge Advocate. 

• 
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1st Ind. 

War Department, J .A.G. 0. , NOY 1 3 1944 - To the Conmianding General, 
Headquarters Persian Gulf Command, United States Anny, Teheran, Iran. .. . ,,, . 

1. In the case.of Captain Kenneth E. Turner, Jr., (0-453275), Ord
nance Department, Headquarters and Headquarters Squadron, 82nd Air Depot 
Group, I concur in the foregoing'opinion of the Board of Review holding 
the record of trial legally insufficient to support the findings of 
guilty and the sentence, and for the reasons stated· I recormnend that the 
findings of guilty and the sentence be disapproved. You are advised 
that the action of the Board of Review and the action of The Judge Advo
cate General have been taken in accordance ,rlth the provisions of Article 
of War 50}, and that under the further provisions of that Article and in 
accordance with the fourth note following the Article {111C1;1 1928, p. 216), 
the record of trial is returned for your action upon the findings and 
sentence, and for such further action as you may deem proper. 

2. When copies of the published orders in this case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsement. For convenience 
of reference please place the file number of the record in brackets at 
the end of the published order, as follows: 

(CM 2648.31). 

' Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


Incl. 

Record of trial. 


• 
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W-lli DLF'ARTMENT 
Ancy Service F::irces 

In the Office of The. Judge Advocate General 
Washington, D.c. (341) 

SPJGN 

Cil 264864 1 3 NOV t944 . 


UNITED STATES 	 ) CEN'IBAL PACIFIC BASE CCUMAND 

) 


v. 	 ) Trial by G.c.M., convened at 
) APO 961, 1, 8 and 9 August 


Private COP.NELIUS THCMAS ) 191.+li. Death. 

(38238522), 3297th Quarter ) 

master Service Compaey. ) 


OPIMION of the BOARD OF REVIEW 
LIPSCOMB, 0 1CC!,'NCR and GOLDEN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the soldier named above arid submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the follovr.i.ng Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private Cornelius Thomas, 3297th Quarter
master Service com,any, did, at APO 961, on or about 11 June 
19L4, with mal.ice aforethought, willfully, deliberately, fe
loniously, unlawfully, and with premeditation, kill one 
Francis Timothy Silva, a human being, by shooting him with a 
pistol. 

,The accused pleaded not guilty to, and was found guilty of,· the Charge and 
the Specification therewxier. Evidence we,s introduced of ~:,ne prior convic
tion by a special cou~-martial for unlawfully entering a private home, an
noyfag the family residing therein, and striking one Matsmo Iwami. The ac
cused was thereupon sentenced to be hanged by the neck until dead., The re
viewing authority approved the sentence but withheld execution and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that in June of 1944, and 
for more than a year prior thereto, the 3297th Quartermaster Company was 
stationed on Puunene Road in the Town of Kahului, Island of Maui, and was 
quartered in five buildings of different sizes fonnerly occupied by a 
Japanese school (R. 13-14, 59, 69). Nearby was the Maui Jinsha Temple, a 
large Japanese religious edifice constructed of wood (R. 14, 69-10, 78-79). 
About a quarter of a mile to the south was the Puunene leiry Camp, a settlement 
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of one~sto:cy frame hooses (R. 14, 20; Pros. Exs. 2, 3, 4). In one of these, 
designated as "Number 151011 , lived Francis Timothy Silva, his wife Frances, 
and their nine month old c.hild (R. 16-17, 20, 22-23; Pros. Ex. 23). 

The accused was a irember of the .:3297th Qtw.rtennaster Company and 
had apparently come with it to the Island of Maui (R. 13, 60~ 66; Pros. F«. 
22, P• 1). With Private Theodore B. Thomas he shared a small room adjoin
ing the one in 'Which Staff Sergeant Lawis D.Keyes lived (R. 14-15, 60, 70). 
The three men had been in the same organization together for about two 
years (R. 59-60, 69). 

Ona evening in May of 1944 the accused had surreptitiously entered 
the house of a u.s.o. worlcer named Damkroger and had stolen a .4.5 caliber 
Colt automatic pistol from a 11drawer11 in 11the bedroom11 (R. 60, 67, 70; .Pros. 
hs. 1, 22, PP• 2, ]4). This weapon was hidden by the accused in camp . 
•right outside• his room (Pros. Ex.22, p • .3). On two different occasions, not 
long after, he showed the pistol to his roommate and told him how it had 
been obtained_ (R. 70, 73; Pros. Ex. 22, P• 4). Theodore Thomas advised that 
it be disposed of and V1arned that "You are in the Army, you are not in 
civilian life". The accused followed t.his suggestion to the extent of find
ing a more appropriate cache in 'Which to conceal the pistol. The place se
lected wa.s underneath the front of the Japanese Temple (R. 71, 73, 79, 85; 
Pros. Ex. 8). Theodore Thomas was infonned of the location (R•. 71). · 

The Colt pistol was also brought to the attention of Staff Sergeant 
Keyes and Private George Clark. Keyes observed it in the accused's · 
possession four times and Clark saw it twice (R. 61, 67). Like Theodore 
Thomas, Keyes was info:nne4 of the Il!anner in -which it had been procured and 
counseled the accused to 11get rid of it for it would cause a lot of 
trouble• (R. 63, 76) • . On one occasion, after taking the pistol 11all apart•, 
the accused was unable to reassemble it and requested Keyes I assistance. 
Keyes tried to 11fix it11 but lacked the requisite technical knowledge. Clark 
•just looked at it 11 and said "he didn1t know anything about it." It was 
final:zy- restored to working order by someone in the Infantry or in Ordnance 
(R. 61-63, 68; Pros. Ex •. 22, PP• 7-8). 

Without knowledge of aey of the officers of the Company Theodore 
Thomas gave a party on Saturday night,· 10 June 1944, in the room which he 
jointly occupied with the accused. Cake, rum, arxl. beer were served .and 
before long a "couple of girls" respectively named Annie and Ida aITived 
to particir,ate in the festivities (Pros.· Ex. 22, PP• 5, 13). The presence 
of wom:in in the baITacks was not a common occurrence, but it was not 
without precedent (Pros. Ex. 22, PP• 15-16). The party terminated at about 
11:00 p.m., and Theodore and all of the guef!ts save the accused departed · 
(Pros.~. 22, PP• 5-6). · 
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Drinking always aroused the desire for sexual intercourse in the 
accused (Pros. Ex. 22, p. 7). Having partaken of the llquid refreshments, 
he now decided to find someone t0 satisfy his lust. His head "was going 
around @ little qit," but he was not dru."'lk (Pros. E)C. 22, P• 8). L9aving 
the barracks, he proceeded to the Japanese Temple, withdrew the pistol from 
its hiding place, and depcsited it in his right rear pocket (Pros. Exs.6-7). 

He walked down puunene Avenue for some distance until he reached 
11 a dirt road" leading to the Dairy Camp. Turning off on the unpaved highway, 
he followed it to the immediate vicinity of the Silva home (R. 132; Pros. 
Ex. 22, P• 6). A light was. on., and through a side window he was able to 
see Mr. and Mrs. Silva in be.d sleeping (R.133; pros. Ex. 22., p. 6). Going to 
the rear, he foun:i a small piece of roofing tin. With this crude implement 
he ·ctt. the screen door., unhooked it, and entered (R. 133-134; Pros. E,cs. 
17., 22, PP• 6-7). Crossing the dining .;-oom and a smal.1 11foyer11., he arrived 
in the bedroom (R. 134; Fros. &c. 22, P• 7). 

Although Mrs. Silva was a complete stranger to him, he intended to 
wake her up without disturbing her husband and ask her 11to come' outside"· 
for the plrpose Qf indulg:ing in sexual relations (Pros. Ex. 22., PP• 7-8). 
With this design in mind he touched her leg (R. 135; Pros. Ex. 22, pp.7-8). 

I 

Mrs. Silve, who had been 11fast asleep, 11 opened her eyes and "saw 
this colored guy at the foot of the bed." Her first thought "as that she was 
dreaming, but, lhen she realized that she was awake, she screamed. The accused 
raised the pistol, fired one shot., and fled (R. 24., 26., 31., 135; Pros. Ex. 
22, P• 7). The b.lllet hit the third finger of her right hand and passed on 
through the left elbow and the chest of Mr. Silva (R. 27, 37, 40). After 
remaining in bed for awhile, he took a few steps down the hallway,and 
collapsed. Mrs. Silva attempted to pick him up, but, being unable to do so, 
"ran out for help11 (R. 24, 33). When neighbors arrived, he·was heard to say 
"A nigger shot me up" (R • .34). At about 2:10 a.m. an ambulance came (R.37). 
Mr. Silva was immediately removed to the Puunene Hospital where he died at 
9:50 p.m. on the following day, 12 June 1944 (R. J9., 46). The cause of his 
death_was 11pulmona:ry hemo?Thage and shock due to hemorrhage in the lung" 
caused by a bullet wound (R.40). · 

Several members of the local police force arrived at the. Silva 
home soon after the shooting (R. 47, 53). Under the dresser in the bedroom 
they found a shell and from the cotton mattress they extracted a .45 caliber 
bullet (R. 17, 47, 49, 52-54; Pros. Ex:s. 5., 6). The shell still smelkl of 
powder (R.· 55J. Plaster casts of two heel prints in the soil outside the 
Silva home were made (R. 115; Pros. Exs. 20., 21). The dimensions and 
characteristics thus recorded were 11 similar11 to those of the accused's shoes 
(R. 117-ll8; pros. Ex. 15). 
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At about J:00 a.m. on the morning of the shooting a bed check 
was made of the 3297th QUarterma.ster Compaey (a. 57}. Four men were dis
covered to be missing, including the accused (R. 58, 64). He was ob
served enteriq; his rocm "right after," dressed in "fatigue pants and 
umershirt.11' In response to a question from Keyes he stated that he had 
been in the latrine (R. 64-65; Pros. Ex. 22, P• 12). 

During the interval between his abrupt departure from the Silva 
home an:i his return to the barracks the accused had continued his hunt 
for a woman. His first stop was at the Damkroger house. where he hoped to 
leave the pistol. After 11 looking around II he decided not to enter and 
continued on his way lPros. Ex. 22, P• 9). He then in quick succession 
visited four other houses a.pd broke' into three of them. In the last he 
fouro a woman, touched her, told her to be quiet or he would shoot, and 
desisted from pressi~ his attentions and departed only upon hearing her 

· husband approach (Pros. Ex. 22, PP• 10-11). Abandoning his quest for 
sexu;,.J. intercourse, the accused walked at. a fast pace to the Japanese 
Temple, restored the pistol to its hiding place, and returned to his 
barracks. As m neared his quarters he heard someone remark "What they 
doing checking bed at this time of the night!Jl11 (Pros. Ex. 22,:p. 11). 
After a brief conversation with Keyes in which he asserted that he had 
been nto the latrine", ~ "pulled off /fii~7 clothes e.nd went to bed• 
(Pros. EX:• 22, P• 12). ,{hen subsequently questioned about the gun by 
Theodore Thomas, he stated that "it was in the same place". To a similar 
inquiry from Keyes the accused replied, 11I hid it 11 (Pros. Ex. 22, p. 12). 

The identity of Mr. Silva I s slayer was not definitely ascertained 

by the po)4ce until 13 July 1944. On that day Keyes in the presence of 

the accused, two lieutenants, and imdrew S. Freitas, the Assistant Chief 

of Police for the County of Maui, revealed all that he knc1'r concerning the 

.45 caliber·pistol. The accused denied everything and accused Keyes of 

11
lying 11 (R. 76) • With Lieutenant Colonel John D. Hagon, the· Provost 

Marshal of District Headquarters, APO 961, Freitas proceeded to Makawao 
Hospital to interview George CJ.ark (R. 76-77 125). Having completed their 
int.arrogation., Hagon and Freitas returned to' the Police Station. 
Theodore Thomas., uport being brought before the:m for questioning, revealed the 
cache in which the pistol was concealed CR. 78, 126). Hagon, Freitas, 
Captain Gordon T • Charlton, and Theodore Thomas immediately drove to 
!he Temple• After searching briefly., Captain Charlton found the weapon . 

under the rafters 11 (R. 78-79., 126). It was wrapped in a handkerchief and 

t~en to the Pollce ~tation. An examination revealed no fingerprints

(R. ~O, 126)_. . 

i . 
. n the presence of First Lieutenant Rey D. Asch and Hagon, 

Freitas infonned the accused of Theodore Thomas I statements and showed him 
\he pistol (R. 81) •. Hagon and Asch withdrew from the room and Freitas 
for a few minutes continued the interrogation alone. The ~ccused requested 
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to see the Hawaiian statute on murder so that he might ascertain for him

self wha.t the penalty for that crime was (R. 82, 94). A COP'J of the Re

vised Laws of Hawaii, 1935, was handed to him. When he had read the 

pertinent paragraph, he stated in reply to a question by Freitas, that · 

11it was all right to bring in Colonel Hagon• (R. 82). Arter Hagon was 

recalled, the accused freely and voluntarily made a full oral confession 

(a. 82, 127-128). No inducements or threats lfere offered and no duress 

employed, but. no warning "of his rights" was given to the accused 

(R. 83, 87). He had, hol't'ever, received a proper warning about a month be
fore on JS June 1944 when first quest-ioned (R. 87). . 

~~en the oral statement was finished, Tatsuo Murayama, a police 
officer mth a knowledge of shorthand, was called to take a written state

. ment. This time, before any questions were asked of the accused, he was 
warned by Hagon (R. 83-84, 90, 122, 130). Since the interrogation ended 
at 9140 p.m., the transcription could not be canpleted that night 
(R. · 84, 123, lJO). The following morning the accused, upon being taken to 
the Silva home, there re-enacted the killing (R. 84-85, 131-136). Later 
at 2:55 p.m., after again being warned, he signed the statement recorded 
by Murayama the night before. Before affixing his signature he, in con
formity with Freitas' su~ges~ion, read the document carefully and made cor
rections (R. 84, 137-138). No inducement or duress of any kind was em
ployed (R. 138-139). Lieutenant Colonel Hagon who, in hi ,i own words, "was 
there for the purpose of seeing /Jhe accused'!7 rights were protected,• 
witmssed the signs.ture (R. 138, 1.42). 

,, \,I\\ 

The. shell arrl bullet 'fo~ in the Silva home were compared under 

the microscope with other bullets and shells fired from the pistol re

covered frcm the hiding place in the Japanese Temple. The bullets had 

thirty-five or thirty-six elements in common'. and the she.lls nineteen. In 

the opinion of Mr. Joseph R. Mottl, a ballistics expert, they were all 

fired by the same gun (R. 98-11]_; Pros. Exs. 5, 6, 1, 9, 10,· 11, 12, 13, 

14). 


4. The accused, after his rights as a witness had been fully ex
plained to him, elected to remain silent. No evidence was presented by the 
defense. 

5. The Specification of the Charge alleges that the accused did, "on 
or about.11. June 1944, mth malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation, kill one Francis Timothy 
Silva, a puman being, by shooting him w.lth a pistol." This offense was 
laid under Article bf War 92. 

- ' 
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"Murder is the unlawful killing of a human being with malice 
aforethought. 'Unlaw.t'ul I means without legal justification or excuse.• 
Malice aforethought may be inferred fran, among .other things, an. "intent 
to commit aey felon;r', "preceding or coexisting with the act ***by 
which death is caused": MCM, 1928, · par. 1484. The courts have accordingly 
held in numerous cases that a homicide committed in the perpetration ot 
burglary is murder regardless of any precedent plan or design to kill& 

_	People v. Sullivan, 173 N.Y. 122, 63, LRG 353; In re Opinion of the JUdges, 
239 Pac. 676 (Crim. Ct. of App. of Okla., 1925)1 Hedrick v. State, .51 s.w. 
252 (Ct. of Crim. App. of Tex., 1899); Ccnrad v. State, 78 N.E. 9'7 (Ohio), 
6 IRQ (N.S.) ll54 (1906); State v. Miller, 13 s.w. 832 (Mo. 1890). !n the 
first case cited Judge ~remarked that: 

11A party of several per~ons start. along the street to c~t 
burglary in the postoffice •• ~ The defendant and every one of the 
party at the time they left Albany were anned. •• [fhiJ delibera
tion and premeditation necessaiy to make out the crime of murder in 
the first degree could well be i'wnd to have commenced at ilban;T 
when the defendants started out on their predatocy excursionJ the7 
had carried out the design then "formed, to sho~ anyone who stood 
m their my. 11 • 

Malice may also be deduced from the use of a dangerous weapon. 
Thus in Commcnwealth ·v. Robinson, 305 Pa. J02, 1S79th 689 (1931) the hold
ing was that lithe intentional, unlawful, and fatal use of a. ~eadli weapon 
aga~ a vital part of the bod;y ~ives rise to the presumption of fact that 
malice arid intent to. kill existed. 11 Jones v. State, 174 So. 547 (Miss. 
1937) is to the same et.feet. 

. 	 . . 
That the. accused shot and killed Francis Timothy Silva has been 

: proved beyond any reasonable doubt. The con!ession, the ballistics evi
dence, the heel prints, and th~ testimony or Keyes, Clark, and Theodore 
Thanas all de.finiteq identify the slayer. By his own admission the accused 
broke and entered into the Silva home in the dead of night for the express 
purpose or having sexual mtercourse with whatever·woman he might find there. 
Since he cam anned wi.th a pistol, he ob:dousl7 meant to· overcome &'lf3' re
sistance 'Which might be offered b7 force. He was engaged in the perpetra
tim of a burg~ry llho~e ultimate cbjective was rape. Frightened b,- Mrs. 
Silva's screams, he deliberately used the dangeroua weapon in his possession / 
to shoot and kill Frarx:is Timothy Silva. ·This was murder. 	 / 

.- . The accused has filed two motions, one to quash the Charge am 

Specification bn the ground that Article of war 70 was not complied with, 
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and one to vacate the sentence and verdict and to dismiss the Charge m d 
Specification on the following grounds: 

"l., That nowhere in the record does it appear that the ac
cused was in the military service on June 11, 1944. 

"2• That the court lacked jurisdiction." 

No evidence was introduced in support of the first motion. As to the second, 
the fa.ct that the accused was in the military service on the date mentioned 
is clearly established by the testimony of Fi'rst Lieutenant Roy D. Asch, 
his comma.ming officer (R. 13). · 

While defense counsel has argued and attempted to prove that Freitas 
obtained the confession by "pressure,• the reco·rd is not only devoid of any 
proof that coercion in arr:, form was exerted but contains ample evidence that 
both the oral and written statements were freely and voluntarily made. 
Adequate warning had previously been given the accused a month earlier at 
the outset of the investigation and was-repeated before the written state
ment was taken and again before it was executed. In any event the record 
contains sufficient evidence, exclusive of the confession, to prove beyond 
a reasonable doubt that the accused committed the murder of which he has been 
convicted. 

6. _The record shows that the accused is 22 years old and that he was in
ducted on 5 Septanber 1942 for the duration of the war plus six months. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were canmitted during the trial. 
In the opinion of the Board -of. Review the record of trial is legally suffi
cient to support the findings of guilty and the sentence and to wa?Tant con
firmation thereof. A sentence of death or imprisonment for life may be im
posed upon convicticn of a violation of Article of War 92. 
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SPJGN 

CM 264864 · 


1st Ind. 

war Department, J • .A..G.o., DEC 26 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record 0£ trial and the opinion 0£ the Board of Review in the 
case of Private Cornelius Thomas (38238522), ·3297th Quartermaster 
Service C0'1PaJlY• 

· .. 2. I concur in the opinion of the .Board of ReV1-e.w that the 
record 0£ trial is legal'.cy sui'i'icient to support the findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence 0£ death be confirmed and ordered executed. 

• I 

,3. Consideration has been given to letters £ra:a Mr. F. S. K. 
Whittaker dated 1.5 August 1944 and 4 November 1944 and to a brief sub
mitted by him bearing the last date. 

4. Inclosed are a draft of a letter £or your signature, trans
mitting the .record to the Pf~~ent for his action, and!: form. of 
,Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 1d.th approval. · 

Myron C. Cramer, 

Major· General, 


The Judge Advocate General. 


5 	Incfs. 
Incl 1 - Record of trial. 
Incl 2 - D£t. of_ltr. £or 

sig. Sec. of War. 

Incl 3 - Form. of Executive 


action. · 

Incl 4 - 2 letters from Mr. 


F~S~K. Whittaker. 

Incl 5 - Brief_.submitted by


:Mr. F.S.K. Whittaker. 


(Sentence confinned. G.C.M.O. 33.3, ll: Jul 1945) 
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WAR DEPARTMENT 
~ Service Forces 

In the Office o! The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 264903 

UNIT,ED STATES 

v. 

Second Lieutenant GUY s. · 
FORCIER ( 0-706157) , Air 
Corps. 

9 NOV 1944 
ARMY AIR FORCES 

CENTRAL FLYING TRAI:NING COMMAND 

Trial by G.C.M., convened 
at Waco Army Air Field, Waco, 
Texas, 6, 8 September 1944. 
Dismissal. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, 0 1CONOOR and ClOLDEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case or the officer above-named and submits this, its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE:. Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Guys. 
Forcier, Air Corps., did, at or near Temple 
Arrey Air Field, Temple., Texas, on or about 
24 August 1944, wrongfully pilot a military 
aircraft at an altitude of approximately 50 
feet above the ground in violation of para
graph 16, Arm:y Air Forces Regulation 60-16. 

Specification 2: In that Second Lieutenant Guy s. 
Forcier, Air Corps, did., at or near Temple 
A:rrrry Air Field., Temple, Texas, on or about 
24 August 1944, wrongfully violate paragraph 

'lb., Army Air Forces Regulation 60-l6A, by fly
ing an Army aircraft of which he was the pilot 
closer than 500 feet to another aircraft in 
flight when not in duly authorized formation. 
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He pleaded not guilty to Specification 2 and guilty to Specification 1 
and the Charge. He was found guilty of the Charge and both Specifica
tions thereunder. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48 • 

.3. The evidence for the prosecution shows that at about 0800 
o I clock on 24 August 1944 the accused was assigned a BT-13A plane, 
Field No. 177 J, to be used by him in controlling student cross-country 
flights in the vicinity of Hammond, Texas. In the perfonnance of such 
duty at about 10)) o'clock he landed at the Temple Army_Air Field which 
consists of about 18 buildings and several runways situated about 45 
miles west of Hammond (R. 20-22, 29; Pros. Ex; 2/ .3). 

After conversing with Lieutenant Conrad A. Puerzer for a few 
minutes, the accused re-entered his plane and took off in a westerly di
rection (R. 22, 25, 28; Pros. Elt. No • .3). Flight Officer Smith c. 
Stoddard, piloting a BT-1.3 plane with Second Lieutenant James C. Gross
man, Jr. as a passenger, was approaching the field for a ],anding and 
the accused turned and .followed behind at a distance of about 50 feet 
for about one to three minutes before pulling up (R. 22-2.3, .31-.32, 39; 
Pros. Ex.. No. 1 1 .3). Stoddard was forced to land his plane on the right 
side of the runway in order to avoid, what appeared to him, an impending 
collision with the accused's plane (R• .32). Stoddard and Grossman 
alighted from their plane and observed the accused I s plane as it buzzed 
the ramp at an altitude of from 10 to 50 feet while flying at a speed 
of about 180 miles par hour. The entire episode was also witnessed by 
Lieutenant Puerzer and Captain Donovan o. Leopold who was flying a plane 
in the immediate vicinity (R. 2, 4, 14, 2.3, .32; Pros. Exs. 1-.3). The 
accused then new away to the_ east (R. 12, 23). 

The accused, after being apprised of his right to apeak or re
main silent, {!Jive a sworn statement to the investigating officer in which 
he states that he follol'led Stoddard I s. plane in its landing as, he intended 
to land again also but was too close to Stoddard's plane to accOlllplish 
the landing, that he thereafter flew over the field at an altitude of 
about 40 feet before leaving, that at su~h time he was neither druxpc nor 
drugged and that his plane was in good mechanical. condition and operating 
satisfactorily. The statement was properly admitted into evidence 
(R. 45-46; Pres. Ex:• .3). 

The court announced that it would take judicial notice of Para
graph 16, Army Air Forces Regulation No. 60-16 and Paragraph lb, Army 
Air Forces Regulation No. 60-l6A (R. 58). . 
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4. 'Phe evidence for the defense was elicited from the testimony 
of the accused who, after explanation of his rights as a witness, elected 
to testify. His testimony did not materially vary from that of the pro
secution except that he had followed Stoddard's plane at a distance of 
about 175 feet for only l¼ minutes and had not landed because he had mis
judged his "turn" which placed him too close to Stoddard's plane to effect 
a landing. He deni.ed any intention to fly in fomation 'With Stoddard or 
to make a formation landing. He attributed his 'subsequent ''buzzing" of 
the .field to a sudden impulse and contended that his speed was only 1)) 
miles per hour and that he flaw over the grassy area between the ramp 
and the runway thereby not flying over either buildings or aircraft 
(R. 49-53). Upon cross-examination he admitted that he had not made~ 

second landing at Temple Ar'JIV Air Field because he realized that he 

"had made a breach of f~ regulations" and his impulse was to leave 

such field and return to Hammond (R. 54). 


5. Specification land 2, respectively, allege that the accused on 
or about 24 August 1944 at or near Temple Army Air Field, Temple, Tex.as, 
wrongfully operated a military aircraft at an altitude of approximately 
50 feet above the gromid in violation of paragraph 16, Army Air Forces 
Regulation 60-16, and that at the same time and place he wrongfully vio
lated paragraph l]?, Arm::! Air Forces Regulation 6o-16A, by flying a mili
tary aircraft within 500 feet of another aircraft in flight when not in 
duly authorized formation. Paragraph 16 of the first of the two regula
tions, of which the court appropriately took judicial notice, prohibits 
the operation of aircraft within 500 feet above the ground except over 
obstructions, populous places or assemblies of persons where the limit 
is 1000 feet and except when an altitude of less than·500 feet is autho
rized as necessary for the proper execution of a tactical flight, en
gineering or training mission and paragraph l]? of the second prohibits 
the operation of an aircraft within 500 feet of another aircraft in 
flight unless upon duly authorized formation fiying. ''Disobedience or 
standing orders" is conduct prejudicial to good order and military 
discipline (M.C.M., 1928, par. 152!,). . 

The evidence for the prosecution conclusively establishes by 
the testimony of four eye-witnesses the accused's co!Illlission or the two 
offenses as alleged and the accused's own testimony is corroborative 
thereof; The two violated regulations are or general appli.caµon govern
ing the operation of military aircraft within the continental limits or 
the United States and the accused had both constructive and actual know
ledge thereof. Notwithstanding his disavowal of intentional violations 
th, evidence, including his own testimony, permits no other conclusion 
except that reached by the court. The accused's plea of guilty to the 
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Charge and the first Specification thereunder is abundantly supplemented 
by the evidence 1th1ch also conclusively establishes his guilt o! the ot- · 
tense alleged in the second Specification to which he pleaded not guilt7. 
The evidence, theretoN, beyond a.reasonable doubt supports the court•, 
finding, ot guilt7 ot the Charge and both Specifications thereunder, . 

6, The accused is about 24 years old. The \'lar Department Ncord.1 
show that'he is a high school graduate and unmarried. During the summer 
ot 1936 he was a jwuor counsellor at a bo;ys1 campJ from June 19Y/ until 
December 19.38 he· 1'&8 emplo79d in general o1'fice work by the Reconstruction 
Finance CorporationJ from December 19.38 until November 1941 he was em
pl019d as a production supervisor b;y a bottling oompanyJ and from the 
latter date until January 1942 he was a "lubrication super'1sor" tor a 
construction company. He has had enlisted. service front 23 Februar;y 1942 
until 7 January 1944 when he was co.mmissioned a second lieutenant upon 
completion of Officers Candidate School and has had active dut;y as an 
officer since the latter date, 

·7. The court was legally constituted. · No errors injuriously 
af1'ecting the 3Ubstantial rights of the accused were committed during 
the trial. For the reasons stated, the Board of Review is of the opinion 
that, the record of trial. is legally sufficient to support the findings 
of guilty of the Charge and its Specifications and the sentence, and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 96. 

_ ~ (~udge Advocate 

I · J/~ I j_~ , Judge Advocate 
,j 

~ ~-yfi{;f"~ ~udge Advocate 
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SPJGN 
CM 26490.3 

1st Ind. 

War Department, J.A.G.o., NOY l 6 l944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Guys. Forcier (0-706157), .Air Corps. 

2. I concur in the opinion of the Board or Review that the 
record or trial .is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. ·r recommend that the 
sentence be con!irmed but commuted to a .forfeiture of pay of $75 per 
month for nine months and that the sentence as thus modified be or
dered executed. 

· J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


4 Incls. 
Incl l - Record of trial. 
Incl 2 - Di't. or ltr. for 

sig. Sec. of War. 

Incl 3 - Fom or Executive 


·action. 

Incl 4 - Memorandum from C.G., 


Army Air Forces. 


(Sentence confirmed bit commuted to forfeiture of $75 per month 
for nine months. G.C.M.O. 14, 8 .Jan 1945) 
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WAR DEPARTMENT. 	 (355)
Army Service Forces 


In the Office vf The Judge Advocate General 

11nshington, D. c. 


SFJGH 
CM 264936 

19 DEC 1944 
UNITED STATES THIRD AIR FORCE 

v. 

Maj or SAMUEL S.A11SWEET 
(0-198020), Signal Corps. I Trial by G.C.M., convened at 

Tampa, Florida, 24, 25, 26, · 
29 and 30Jul.71944. Dismissal. 

OPINION of the BOARD OF REVIEW 
T~PY, GAMBRELL and TREVETHAN', Judge Advocates 

1. The Board of Review has examined the record of trial it?, the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speciti 
cat:j.ons: 

CHARGE I: Violation of the 95th Article of War. 

Specification 1: (Finding of guilty disapproved by the reviewing 
authority). 

Specification 2a In that Major Samuel Sansweet, 7th Detachment, 
301st Army Air Force Base Unit, formerly of First Training 
Regiment, Aircraft Warning Unit Training Center, being a 
married man, did, at or near Tampa, Florida, on divers oc
casions between 26 February 1944 and about 7 March 1944, 
inclusive, wrongfully solicit caresses and attention from 

• 	 one Helen Ackerman, the wife of Private Russell E. Ackerman, 
then a member of the same ·command, under such circumstances 
as to be conduct unbecoming an officer and a gentleman. 

CHARGE II: Violation of the 96th Article of War. 

Specifications 1-4 incl.: (Findings of not guilty) • 
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Specification 5i In that Major Samuel Sansweet, ***,did, 

at or near Tampa, Florida, on or about 15 December 1943, 

knowingly and wilfully misappropriate labor and services 

of certain enlisted military personnel, during duty hours, 

by having said personnel work about the home or said Viajor 

Sansweet, this· to the prejudice of good order and military 

discipline. 


Specification 6: In that Major Samuel Sansweet, ***,did, 
at Drew Field, Tampa, Florida, on or about JO December 1943, 
wrongfully and unlawfully solicit labor and services of 
certain enlisted military personnel, to wit, Staff Sergeant 
James E. Fqe, Sergeant Ivey L. Stroupe and Private First 
Class James E. Thom}?!!on, for work, during duty hours, in and 
about the home of said Major Sansweet, this to the prejudice 
of good order and military discipline. 

Specification 71 (Finding of not,guilty). 

Specification 8: In that Major Sam'.iel Sansweet, ***,did, 
at Drew Field, Florida, on or about 9 January 1944, wrong
fully and unlawfully, issue and procure the issuance of 
furloughs to enlisted military personnel, then members of 
the same command, for the purpose of having the said en
listed personnel proceed to, or the vicinity of, Brooklyn, 
N. Y. to procure automobile tires for the personal use of 
said Major Samuel Sansweet. _ 

Specification 9: In that Major Samuel Sansweet, * * *, having, 
on or about 26 January 1944, received two automobile tires, 
value of more than $50.00, from enlisted military personnel, 
then members of the same conunand, did, at Tampa, Florida, 
.from on or about 26 January 1944 to about 21 June 1944, 
dishonorably fail and neglect to pay for said automobile tires. 

Specification 101 (Finding of not guilty). 

Specification 11: In that .Major 'samuel Sansweet, * * *, did, 
at or near Drew Field, Tampa, Florida, on or about 15 January
1944, wrongfully receive ~nd accept as agl.ft the painting of 
his automobile from military subordinates then members of the 
same command. 

Specification 121 In that l'iajor Samuel Sansweet, * * *, did, 
at or near Drew Field, Tampa, Florida, on or about 10 February
1944, wrongf'ully receive and accept from Technical Sergeant 
Anthony E. Colini and Sergeant Jack J •. Henock, both then members 
of the same command, a gift, to wit, a cigarette lighter, 
inscribed "Torpedo Men, Henock and Colini"• 
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Specification 13: (Finding or not guilty). 

Specification 14: In that Major Samuel Sansweet., ***.,did, 
at or near Drew Field., Tampa., Florida, on or about 1 April 
1944, borrow the sum of $200.00 from Sergeant William 
Berkowitz, an enlisted man, then a member of the same command• 

.ADDITIONAL CHARGE I: 	 Violation of the 96th Article or War. 

(Finding or not guilty). 


Specification: (Finding of not guilty) • 

.ADDITIONAL CHARGE II1 	 Violation of the 63rd Article or iiar. 

(Finding of not guilty). 


Specificationa (Finding of not guilty). 

Accused pleaded.guilty 	to Specifications 12 and l4 and not guilty to all 
other Specifications and the Charges. He was .found not guilty o.f Specifi• 
cations l, 2, 3~. 14, 7, 	10 and 13 of Charge II, not guilty of Additional 
Charge I and its Specification and Additional Charge II an.d its Specifi• 
cation, guilty of Specification 2 or Charge I except the,words "on divets 
occasions between 26 February 1944 and about 7 March 1944, inclusive" sub
stituting therefor the words "on or about 2 LTarch 1944", and guilty of all 
other Charges and Specifications. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service. The reviewing 

·authority disapproved the finding of guilty of Specification 1 of Charge I., 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The evidence for the prosecution pertaining to the Charges and 

Specifications under which there were approved findings of guilty was sub

stantially as follows: 


A• Specification 21 Charge I, Wrongfully soliciting caresse§ 
.and attention: 

On 26 February 1941., accused called on Mrs. Helen Ackerman, aged 
19, who was living with her mother, to discuss the matter of court-martial 
proceedings pending against her husband, Private Russell Ackerman, 501st 
Training Regiment, !or mishandling of the mail {R. f:IJ, 78). During their 
discussion accused remarked how blue Airs. Ackerman's eyes were and then 
proceeded to address her as "blue eyes". He invited her to meet him at·a 
local hotel the following Monday when he expected to have further information 
about her husband's case. He suggested that at their next meeting she wear 
a blue dress to co~plement her eyes (R. 70). 
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Mrs. Ackerman met accused at the hotel, declined his invitation 

to have a drink and sa~ with him on a sofa in the lobby and discussed her 

husband's case. He told her that her husband might be sentenced to 

restriction to certain limits for 15 days. During their conversation ac

cused invited her to his home, stating that his wife was visiting in New 

York, but she declined tho invitation. Accused told her if she ever needed 

any assistance from him to contact him at his station (R. 70). 


Sometime later L!rs.,Ackerman called at accused's office to deter
mine what had transpired with respect to her husband's case. Accused's 
superior officer, Colonel.Van Ingen, was present in the office and accused 
invited lira. Ackerman to acc;:ompany him to his home so they might converse 
more privately. She accepted the invitation and they proceeded to accused's 
house where they seated themselves ijpon a sofa and began to discuss Ackerman's 
situation. Soon accused put his arm around her and attempted to kiss her. 
When she rejected his advances, accused inquired what difference a little 
kiss would make and attempted several times thereafter to kiss her, although 
she continued to protest his conduct, telling him that she loved her husband 
and would do nothing to hurt him. Each time she objected to his overtures, 
accused desisted temporarily. During their conversation, Mrs. Ackerman 

-mentioned that she did not have sufficient gasoline to visit her husband 
whereupon accused gave her the last four gasoline coupons in his ration book. 
Mrs. Ackerman was "pretty sure" a~cused told her that she need not fear 
that her husband would be sent to the guardhouse inasmuch as he had told 
the court-martial authorities to give him.15 days 1 restriction to the post 
and reduce him to the grade of private. Mrs. Ackerman remained with ac
cused in his home for about 30 minutes (R. 71, 72, 78). 

Private Ackerman was eventually tried by BUillillal'Y court-martial 

and was sentenced to 15 days' restriction to the post and reduced from the 

grade of sergeant to private {R. 145). · 


~- Specification 5. Charge II. Having military personnel work 

and le.bor in and about accused's home, 


About 9 a.m. one morning during December 1943, accused requested 
.Anthony J. Cincotta, a law school graduate and then Personnel Sergeant-Major 
of accused's organization but at the time ot trial a prisoner in the stockade 
awaiting approval or disapproval or his court-martial sentence, to contact a 
First Sergeant Reinfeld of the 1st Reporting Company and have him procure 
some enlisted men 8who wanted to rake the lawn, and more or less beautify 
the surroundings 11 around accused's house.· 'l'hree men were obtained and 
Cincotta drove them to accused's house about 9 or 9,30 one morning, telling 
them to prune ~he bushes and clean up the yard. · They worked until 41JO p.m. 
and returned the next day to complete the job (R. 106, 110, 131) 1 Cincotta 
gave these three men a total of $3 for lunch money during the two days and 
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paid,each of them $1 tor his work for which Cincotta stated he was never 
reimbursed by accusedO:l,. lll). The enlisted men or the 1st Reporting 
Company had no specific military duties to perform but were all being 
processed either tor discharge or shipment overseas (R. 131). When the 
executive officer or the 1st Reporting Company heard or this incident 
about the middle of December 1943, he reported it to higher authority. 
Accused thereafter admitted so emplo7ing these enlisted men and was 
admonished for it b7 Colonel McNamee, the executive officer of the Air
craft Warning Unit Training Center. Subeequently accused informed the 
officer who reported the incident that he was lacking in loyalty to ac
cused and that. accused would not forget it (R. 131-133, 158). 

£• Specification 6, Charge II. Wrongfully and unlawfµ.Jly 
soliciting military; J)trsonnel to work about accused's houee: 

On or about JO December 1943, accused asked Sergeant Cincotta 
to procure an enlisted man to make some minor repairs on his oil burning 
f'urnace. The enlisted man who had previously made some minor adjustments 
on it was unavailable so accused suggested to Cincotta that one of "the 
utilities boys« might know how to remedy the trouble (R. 112). At 
Cincotta 1s direction, Private Anthony D. Bozzi called on Sergeant James 
E. Frye, who was in charge of the Utilities Shop, sometime around 9 a.m. 
and asked him to attend to the accused's furnace. In an emphatic manner, 
Sergeant me stated that because or the pressure or work he would be unable 
to attend to the matter until af'ternoon. It was around 1 p.m. that daf 
when Sergeant Frye arrived at accused's house. Working in the Utilities 
Shop with Sergeant Frye were Sergeant Ivey L. Stroupe and Private First 
Class James E. Thompson: (R. 90, 91, 134, JJ5) •. Apparently accused learned 
that Sergeant Frye did not hasten to repair accused's furnace as soon as 
the request for his services was made and he summoned all three of these 
men from the Utilities Shop to his office, and as Sergeant Frye expressed 
it, accused (R. 135)i · 

"Told us that when he asked for a man be was in dire need of him 
and it was better !or we men to lose two or three hours of' our 
time than it was for him to lose thirty minutes of' his time. He 
talked on a little bit and said that if we didn't change our 
attitud~ he would change our address and then he walked out.• 

Sergeant Frre had not mentioned his conversation with Bozzi to Sergeant 
Stroupe or Private Thompson because, after he heard that accused wished to 
see them, he discovered 'that Bozzi "had already talked to Sgt. Stroupe 
over at Headquarters that morning• (R. 135). 

. . . 
g. Specification s, Cparge II. Wrongf)tl.lY procuring furloughs 

tor two enlisted men to enable them to obtain automobile tires for accuseda 

Private Jack J. Henock, who was in confinement at the post guard.
house at the time or accused's trial, having been found guilty or soliciting 
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bribes and attempted bribery, and Private Jack D. Bilello received 
furloughs to Brooklyn, New York, about 10 January 1944 (R. 52, 62, 79). 
Both men were members of accused's organization, 1st Training Regiment 
(R. 49, 79). Because of some variance in the testimony of the prosecu
tion's witnesses on the mitters covered by this Specification, it is ad
visable to summarize the testimony of each witness separately. 

Hanock testified that, although he had no conversation with 
accused before going on furlough, he bad learned that accused was looking 
for automobile tires and it bad come to his attention that tires could be 
obtained in New York (R. 52). Since furloughs were tnen authorized only 
for five days plus traveling time, Henock was not too anxious to have one 
until he was told he could request an extension. Cincotta prepared Henock' s 
request for the furlough. Thereafter he,and Bilello went to New York on 
their furloughs where they called on Bilello' s brother to see if' he could 
obtain the tires. He did procure two prewar tires for them at a cost of 
$40 each and the men brought them to their station upon return from their 
furloughs. The tires were shown to accused and when he inquired where 
such ttcheap tiresn had been obtained, Hanock protested, stating that they 
were good tires. These tires were thereafter mounted on accused's automobile. 
While in New York Henoek wired accused directly requesting an extension or 
time on his furlough and obtained it (R. 53, 54). 

Bilello testified that when he was due for a furlough in January
1944, some question of obtaining tires arose (R. 79). Bilello obtained 
his furlough through regular channels, never discussed a furiough with · 
accused, and, although he bad no agreement with accused to obtain tires 
.for him in New York, one of his purposes in going to Brooklyn, New York, 
was to obtain tires which Bilello understood were for accused (R. 79, 
82-85). While in BrookJ.yn, Bilello obtained an extension of his furlough 
by sending a telegram directly to accused as he had been told to do (R. 80). 
He re~uested_the extension because his mother was not feeling well and be
cause he bad not as yet been able to obtain the tires (R. 83, 84). Bilello 
finally 11 received 11 two Firestone De Luxe 600 x 16 tires in Brooklyn for which 
his mother and brother paid a total of $80 (R. 80). He brought the tires to 
camp upon return from his furlough and they were exhibited to accused and 
then mounted on the two rear wheels of his automobile (R. 82). Bilello bad 
not been paid for the tires and he knew of no payment that had been made to 
his mother or brother (R. 80). 

Private Anthony D. Bozzi testified that when Henock and Bilello 
filed their requests for furlough, he took the requests directly to accused, 
their commanding officer! because Cincotta told him so to do, and accused 
approved them (R. 86, 8?}. Bozzi knew that accused examined the tires when 
the tires were brought to the camp (R. 88). He was also present when the 
tires were mounted on the rear wheels of accused'a automobile which work 
Henock paid to have done at a Sears Roebuck establishment in town (R. 89), 
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Cincotta testified that in November 1943 accused informed him 

that he wished to obtain some tires for his automobile (R. 112). In 

December 1943, after a conversation with Henock, Cincotta told accused 

that an enlisted man named Bilello, a friend or Henook1s would be able 

to obtain tires in New York through his brother (R. 114) • Accused told 


. Cincotta that if these two men could obtain tires for him, furloughs were 
to be arranged for them. During the first week of January accused had a 
conversation about tires with Cincotta, Hanock and Bilello during which 
Bilello J:Jaid his brother could obtain tires in New York (R. 115). There
after accused issued instructions that Hanock and Bilello were to apply 
for furloughs through their organization commander, a Lieutenant Eaton of' 
a Service Company. It was further arranged that they should send telegrams 
requesting an extension o:t their furloughs. About 17 or 18 January 1944 
telegrams rrom them addressed to accused were received, accused initialed 
them and Cincotta then arranged with the proper clerk to have extension 
telegrams mailed in reply. When Bilello and Hanock returned from furlough, 
they had two tires with them which were put on aocused 1s automobile at his 
instruction (R. 116, 127, 128). Cincotta further testii'ied that he had 
given Bozzi either ~3 or $5 plus instructions "to see that those two tires 
were brought back from N8lf York and put on Major Sansweet1s oar" (R. 117). 

~· Specification 9, Charge II. Dishonorably !'ailing to pay 

for two tirea r9ceived from enlisted men:. 


Although Bilello's brother and mother contributed a total of $80 
to -pay for the tires and Henock told Bilello's brother that Bilello •ould 
be -pa.id i'or the tires, the latter never received any payment for them. So 
far as Bilello knew his brother and mother had n9t been reimbursed (R. 80, 
82). Cincotta testified that, pursuant to a telephone conversation he 
had with accused on the night of 21 April 1944, he and accused met the 
following morning. This meeting occurred after the authorities had begun 
to investigate accused's relations and transactions with various enlisted, 
men. Accused in.formed Cincotta that Bilello had made a statement and during 
their conversation accused said to Cincotta, "I thought you -pa.id for the 
tires". When Cincotta informed him that he had not, accused then said, "Well, 
see if you can get word to Henock. Tell him that if' anybody questions him 
that he paid $50 for the tires" (R. 128, 129). , 

Sergeant Anthony Colini testified that irt January 1944 accused 
loaned him $70 when he was going on furlough. Colini gave Cincotta $70 
shortly af'ter the next payday and asked him to return it to accused (R. 192, 
103). Cincotta admitted that shortly af'ter payde.7 in January or February 
1944 Sergeant Colini gave him $70 to be delivered to accused to repay the 
loan. Cincotta stated, however, that he turned the $70 over to accused 
and did not use any part of it to pay for the tires (R. 126, 127). On 
cross-examination Cincotta admitted that he signed a statement which was 
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dated 22 April 1944, in which he swore that the last time he saw accused 
was on 9 April 1944.1 In explaining the inconsistency between his 
testimony and his statement, accused testified that he made his state
ment between 9 and 15·April 1944, that his conversation with accused on 
22 April 1944 occurred after the statement bad been taken, and that he 
did not know how the statement came to be dated 25 April 1944 (R. 130). 

I• Specification 11, Charge II. Wrongfully accepting the 
R!ill~ing or his automobile as a gift from military subordinate@: 

Henock testified that early in 1944 he drove accused's automobile 
to the Elkes-Pontiac Company, apparently a dealer in the vicinity, to obtain 
an estimate on the cost of repainting it. He was informed that a synthetic 
repaintin~ would c·ost $65 (R. 55). Sometime in February 1944 Hanock gave 
Cincotta i50 toward the cost of repainting the automobile (R. 56). 

Cincotta testified that in late December 1943 Hanock drove ac
cused's automobile to the Elkes-Pontiao Company to have it simonized but 
the compacy advised against it stating that it would not 11 take 11 considering 
the paint finish on the automobile. Henock then told accused, •ram going 
to get you a gift of a paint job11 • Hanock later got estimates that a 
synthetic painting of the automobile w9uld cost $50 and that a lacquer 
painting or it would cost $65. On 8 or 9 January 1944 accused told Cincotta. 
his automobile would be available for painting the following week (R. 117). 
Atter the automobile had been repainted and was ready for delivery to ac
cused, Cincotta discovered that Henock, who was to pay for the work, was 
on furlough. Cinc9tta told accused that fact and the latter then suggested 
that Cincotta pay for the painting and then obtain reimbursement from Hanock 
upon his return. Cincotta. used &35 of his own funds and borrowed the balance 
from a Corporal Berkowitz in order to pay for the painting. He was given a 
receipt or $65 by the Elkes-Pontiac Company which he turned over to accused 
in response· to his request therefor. Cincotta was eventual.17 reimbursed to 
the extent of $50 by Hanock but never did receive the balanee or $15 although 
he asked accused for it (R. ll8). Cincotta denied that this balance of $15 
was paid to him from the $70 repaid by Sergeant Colini to accused in January 
or February 1944. (R. 126, 127). . 

g. Specification 12. Chsrge II. Wrongfully accepting a gift ot 
a cigarette lighter from enlisted mena 

.Although accused pleaded guilty to this Specification, there is 
such variance in the testimony of the prosecution's witnesses as to the 
d,tails of the transaction that it will be hereinafter sUJlllll&rized as to 
each witness. 

Sergeant Colini, who was under charges involving this cigarette 
lighter among other things, testified that about two days before he went 
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on fu:elough in February 1944, Henock gave him ~5 to purchase a ciga
rette lighter, saying that 111iajor Sansweet had given him $5.00 for that 
lighter. The money was coming from his pocket and he was trying to get 
on the good side of the old man and money was no object11 (R. 100). 
Colini bought a cigarette lighter- which cost $4.95 and had insc:dbed 
upon it the words 11 Torpedo :Jen, iienock and Colini". Henock had told 
him to have these words inscribed saying that it would 11 be a good joke. 
The old man will like it" (R. 98, 103). When he returned from furlough, 
Colini gave the lighter to an enlisted man from the Personnel ~action 
and told him to give it to the accused (R. 98). 

Henock testified that he did not participate in the gift of the 
lighter to accused and that all he knew was that Colini went home on 
furlough and sent the major a lighter as a gift (R. 56). 

,, 

Cincotta testified that he saw the- inscribed cigarette lighter 
ln accused I s possession and knew it v,as a present from lienock and Colini 
at J:ienock's expense (R. 118, 119). In the middle of February 1944, s,:ion 
after Colini's return from furlough, Cincotta told accused he heard that 
he had received a liehter from Colini to which accused replied affirmatively. 
Cincotta observed accused throw the lighter in his desk dra,ve-r as he 
remarked, 11 thosc <iamn fools" (R. 119). 

h• S-oecification 14, Charge II. Borrowing the sum of 9200 from 
~n enlisted man: 

Accused pleaded guilty to this offense and the evidence for the 
prosecution demonstrates that, on or about 1 April 1944, Sergeant, lHlliam 
Berkowitz loaned accused ~200 which was repaid about 30 days thereafter. 
Accused's wife and Berkowitz's wife apparently were very good friends · 
(R. 24, 26). Accused and Berkowitz were both members of the 501st Signal 
Aircraft ~arning Regiment in September 1943, and there is no evidence to 
indicate that they ~ere not members of the same organization on the date 
that loan was made (R. 18). 

' 4. After his rights as a witness had been fully explained to him ac
cused testified generally that he had served about 26-} years in the Army, 
having served overseas in the last war with the 4th Infantry Division with 
which he participated in five major en6agements and as a result received 
awards of the Purple Heart and the Silver Star. Thereafter he spent ten 
years on duty with the Finance Department and in 1931 was assigned to the 
Signal.Corps. He served as a staff noncommissioned officer between ten 
and twelve years before he v1as discharged in the grade ,.,f master sergeant 
to accept a commission in the Signal Corps. He was a past commander of -
Runnell Post, American Legion, Baltimore, Viaryland (R. 218-220). 
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It was stipulated for the defense that if Illajor General 
George C. A. Scoane, Retired, Colonel C. A. Scoane, Retired, and 
Colo~el Harry E. Storms were present they would testify that accused· 
had served under their command, that his character and reputation for 
truth and veracity was good, that they would believe him under oath, 
and that, during the time he served under the first two officers, he 
performed his duties in a ·superior manner (R. 258, 259). In January 
1944, accused received a letter of comnendation from Brigadier General 
s. H. Sherrill for his extraordinary diligence and energy and for the 
efficient man.,er in which he processed over 4000 men through the 1st 
Training Regiment in a period of two months {Def. Ex. 6). 

The defense introduced the following testimony, including the 
testimony of accused, under each of the offenses alleged. 

~. • Specification 2, Charge I. 

Accused testified that it was a policy and practice in his 
regiment to investigate the family conditions of an.y enlisted man who 
was to be court-martialed and because of that he went to see Mrs. Ackerman 
at her mother I s house after Ackerman I s trouble arose. y;orried over her 
husband's situation, she asked accused when he would know the disposition 
of her husband's case. During their conversation he arranged to meet her 
in the lobby of the Hillsboro Hotel the following Monday at 2 o'clock. 
The appointment was kept, they discussed the case briefly and accused 
told her if there wes any way he could help her further she could call 
him at his office (h. 221). Several days later, after telephoning ac
cused for an appointment, she called at his office to discuss further 
her husband's troubles. In order to converse more privately they drove 
to accused's house and seated themselves upon a sofa in the living room. 
Mrs. Ac1:erman was quite upset and insisted on knowine what was to hap;,en 
to her husband. While trying to cheer her up accused admitted he might 
have put his hand on her shoulder but denied he made any attenpt to solicit 
caresses inasmuch as he was very happily married. While discussing her 
husband's case she co~plained that she did not have enough gasoline coupons 
to_permit her to see him every day, whereupon accused gave her two of his 
coupons (R. 222). }le admitted that his wife was not at home when this 
incident took place but he stated that fact had not occurred to him inasmuch 
as he had talked at his home with the wives of other enlisted men who were 
in trouble (R. 248). 

Harold Turney, a neiehbor who lived next door to accused,.was 
home on this afternoon and saw accused and rt.rs. Ackerman enter accused I s 
house. Mr. Turney was cutt:ing grass and pruning bushes in his yard during 
Mrs. P.ckerman1 s visit which lastedl5 or 20 minutes. He glanced into 
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accused's living room throu6h the open venetian blinds on two occasions 
and only observed accused and rlrs. Ackerman chatting casually as they 
sat on the sofa(?.. 211-215). 

~. Specification 51 Charge II. 

It was stipulated that if First Sergeant Howard M. Reinfeld, 
of the 1st Reporting Cornpany,were in court he would testify that on or 
about 15 December 1943 he received a phone call from a corporal who asked 
if he could provide three men to work at accused's home. He provided the 
three reeri during duty hours who upon their retnrn stated they had been 
paid. These men were part of a group of six or seven hundred who had no 
official duties·at the time (R. 195). 

The accused testified that at. the time there was a minimum of 500 
men in his organization who were either awaiting discharge or physical or 
dental rehabilitation approximately 200 of whom were always without any 
specific duty and had little or nothing to do. He had one of his clerks 
call the first sergeant of the 1st Reporting Company to inquire if three 
of the men would volunteer to work around his yard for which they would 
be ·paid. Later that day hie wife told him that the men had worked around 
the house only a few hours, had not completed the job and were coming back 
the next day. She had paid them ~la piece (R. 226). The next night she 
told him they had finished the job and she had again paid them $1 a piece 
(R. 227). Accused's wife testified that she paid each of the men :;1 for 
his work about the yard (R. 217). In justification of his conduct, accused 
testified that he was working long hours and many week ends clearing some 
5000 or 6000 men through his oreanization who were being processed i'or 
discharge or reassignment. Consequently, he did not have an opportunity 
to attend to personal and domestic mntters. He then got into tl:e "custom" 
of asking certain clerks around him to do little things for him he didn't 
have time to do for himself (R. 224). • 

S• Specification 6, Charge II. 

Accused testified that he was he.ving considerable difficulty 
with his oil heater and one particular morning in December 1943 it failed 
completely to function. He asked Sereeant Bozzi, one of the clerks in 
his office, to see if there was any man in the oreanization who could 
start the heater. ~hen Sergeant Bozzi told him the gist of the conversation 
he had with the men in the Utility Shop, accused became indignant and flhad 
the three men brought up to my office and reprimanded" (R. 227). It was 
reported to accused that the men had told Sergeant Bozzi that they wouldn't 
leave their work at that time if Colonel Van Ingen himself had summoned 
them. Accused claimed he reprimanded them for that remark and not for 
their refWJal to go to his house (R. 248). 
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£• Specificaticn 8 1 Ch5rge II. 

;.ccused testified that sor:ietime toVlard the end of 194.3 he 
commenced 1::.7:ing trouble witr, his tires. Cincotta, who was then accused I s 
Ser£eant-t:ajor., told him he knew where he could obtain sor.ie new tires. 
·mwn Cincotta tolci him they would cost $50., accused told him to obtain 
them (R. 228). Shortly- before 31 January- 1944., Cincotta brought the tires 
to accused I s office. Accused eY.a.mined them., saw theJ~ were 11 very 1:~ood11 

and asked Sereeant Bozzi to have them mounted on his auto (R. 229). Ac
cused denied that he knew Hanock or Bilello at that time or that he 
procured the issuance of furloughs for them (R. 229). ::ie adoitted that, 
although he didn I t know1 Henock., he approved his request for an ei:tension 
because the telegre.rn was addressed to him and Serc:eant-ll";ajor ilolland had 
sent it to him for his approval (R. 246). i:i.-, fir,3t met :Ienock around the 
early-part of March 1944 when'Cincotta said h9 had volunteered to go down 
and clean up accused's house (R. 255). Accu$ed uenied that there was any 
understandir..g prior to Henock 1s and Eilello's departure on furlough that 
they would be given an extension if tney submitted a request to him (R. 249). 

Second Lieutenant Che.rles C. ~ialker testified that he approved 
Bilello' s request for an extension and th.at accused had no concern with it 
(R. 171). First Lieutenant .Andrew L. 2"ell.rmth testified that Henoct's ap
plication for an extension of his furlou£h passed through his hands as 
assistant regimental adjutant, that it was processed as any such epplication 
would be processed, and that he received no instructions from the accused 
about it (R. 184). It was stipulatE:~ that if First Lieutenant Henry i:. ;;:,aton 
were present he would testify that 0:1 or about 9 Jenusry 1944 he approved 
Bilello's and Henock 1 s applications fo1· farlou[;hs which were submitted 
through regular channels and approvGd i;1 the resulnr course of business 
and that he issued the furloughs (R. 194). 

~· Specification 9, Charre II. 

Sometime in December 1943, accused testifi~d thet be was in the 
office of Kitchen 1/23 with Cincotta and Colini and the letter complained 
that he had a furlough effective 1 February .but was witho,1t fW1ds. Accused 
extracted $70 fror.i his wallet, los.ned it to Colini, told Cincotta to obtain 
a receipt for it and told CoHni to repay the ~i?O to Cincotta. Accused 
testified that on the way back to battalion headquarters lie told Cincotta 
to keep $50 for the tires and return $20 to accused when the loan of ~70 
was repaid. Cincotta then stated that it cost :;45 to have accused's · 
automobile painted although he had originally tole. accused it cost but ~25 
(R. 228). Accused testified he then told Cincotta to keep the entire ~70 
to pay for the tires and the balance due for the car paintinc (:1.. 228, 2::":9). 
Accused stated that he fir:at leo.rned that the tires cost riore th.an .;,;50 when 
Cincotta was tried by court-martial (i-i.. 229). 
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r. Specification ll. Charge II. 

Accused testified that in December 1943, Cincotta told him 
that he knew of an automobile painter in the vicinity who would paint 
accused's automobile for $25. Accused told him to have it painted, 
and after the work had been completed and the automobile returned, ac
cused gave Cincotta i25 to pay for it (R. 228). A few days later, just 
after an inspection of Kitchen #23, Cincotta told accused that it actually 
cost $45 to have the automobile painted. Accused further testified that 
he then told Cincotta to keep the $70 when Colini repaid the loan accused 
made to him in that amount, applying $50 to pay for the tires and the 
balance of $20 to ,repay Cincotta for the additional amount due to repay 
him for the painting. It was not until Cincotta was tried by court
martial that accused learned that the painting had actually cost $65 and 
that, therefore, he still owed somebody the balance of $20. He denied · 
that he accepted the painting of his automobile as a gift (R. 228, 229, 
25.3). .. · 

£• Specification 12 9 Charge II. 

Accused testified that one day while he was executive officer 
of the 1st Training Regiment, Cincotta handed him a cigarette lighter 
which had an inscription on it that accused did not understand. It ap
peared to be an inexpensive item which in normal times could be,purchased 
for about 25 cents. Accused stated that eventually he saw no more of it 
after it lay on his desk for four or five days (R. 2.30). liad he considered 
it to be an expensive lighter he would have returl:led it (R. 240, 252). In 
answer to questions propoWlded by members of the court, accused testified 

· that he met Henock in the early part of March 1944, when he volunteered to 
wprk about accused's house. Accused confessed his inebility to explain 
why he received a gift of a lighter on 10 February 1944 from a man whose 
acquaintance he did not make until sometime thereafter (R. 255). 

h• SPecification 14, Charge II. 
Accused testified that when he borrowed i200 from Sergeant 


Berkowitz it never occurred to him that he was borrowing from a sergeant 

in his command. He and his wU'e were quite friendly with Sergeant and 

Mrs. BerkOft'itz and accused considered that he was borrowing from a friend 

(R. 2.31). The loan of $200 was used to augment accused's bank account so 
he could make a down payment of $1200 on a new ear without cashing Govern
ment bonds to furnish the additional cash (R. 242). He repaid the loan 
within 30 days (R. 2.31). 

5. The evidence and matters of law are herein discussed with respect 
to each offense with which accused was charged. 
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!• Specification 21 Charge I.\ 
I 

By appropriate exceptions and substitutions, the accused was 
found guilty of wrongfully soliciting caresses and attentions, on or 
about 2 March 1944, .1rom the'wife of an enlisted man in accused's command, 
in violation of Article of Tiar 95. Conduct of an officer which is "morally 
unbefitting and unworthy" and disgraces or dishonors him personally as a 
gentleman and exhihits him as unworthy to remain an officer constitutes a 
violation of Article of War 95 (Winthrop's Military Law and Precedents, 
2nd Ed., p. 711,713). The evidence fails to establish that accused's 
conduct in privately seeking to embrace,Yll's. Ackerman, desisting in his 
overtures each time she refused to consent thereto, was so disgraceful 
as to constitute a violation of that Article of War. 

Mrs. Ackerman's testim.ony,.however, does establish that accused, 
a married man, interested himself in the court-martial proceedings pending 
against her husband, a soldier in accused's command, and when she turned to 
him for advice and counsel in the matter he sought to utilize the occasion 
as.an opportunity to indulge in personal familiarities with her. The 
testimony of accused's neighbor does not even controvert Mrs. Ackerman's 
inasmuch as he only briefly observed accused and Mrs.·Ackerman as he glanced 
through the window on tw~ occasions during her 20 or 30 minute visit. Ac

·cused's' amorous behavior in a situation,that re~uired courteous and tactful 
conduct on his part could have no other effect than to bring discredit and 
disrepute upon the military service. Military discipline and the impartiality 
of our system of military justice demands that accused's conduct in his 
relations with Mrs. Ackerman be most impersonal. For him to behave as be 
did operated to the direct prejudice of both. The conclusiQn is inescapable 
that his conduct constituted a violation or Article of ITar 96. The evidence 
sustains so much of the findings of guilty of Charge I and Specification 2 
thereof as involves a violation of Article of Tiar 96. 

:e. Specification 51 Charge II. 

The evidence demonstrates that accused had three enlisted men 
labor for. two successive days about the yard of his qouse trimming bushes 
and mowing the lawn for which, in addition to lunch money, they were paid 
not more than $1 a day. The employment of enli~ted men by.an officer for 
nonmilitary purposes directly operates to the prejudice of good order and 
military discipline (Winthrop's .212. sh, p. 727; CM 2574ff,, MacKay). The 
evidence sustains the finding of guilty of this Specification. 

S• Specification 6 1 Charge II. 

The evidence discloses that, at the direction of accused, Sergeant 
James E. Frye was requested to go to accused's house and make adjustments 
upon his oil -burning furnace. Al though accused 1a·ter reprimanded Sergeant Frye, 
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Sergeant Ivey L. Stroupe and Private First Class James E. Thompson for 
failing promptly to do his bidding on this nonmilitary matter, there is 
no evidence in the record except for some scant hearsay testimony, that 
the two enlisted. men last named had been solicited to do this work~ For 
an officer to direct that an enlisted man be solicited to perform non
military work for the officer is as prejudicial to good order and military 
discipline as is the actual performance of the work. The evidence sustains 
so much· of the finding of guilty of this Speoification as involves accused's 
improper solicitation of the services of Sergeant James E. Frye only. 

g. Specific&tion 8, Char~e II. 

The essence of the offense charged in this Specification is that 
accused issued or procured the issuance of furloughs to two enlisted men, 
Henock and Bilello, for the purpose of having them obtain automobile tires 
for him. Henock and Bilello both received furloughs and instructions from 
some source to obtain automobile tires for accused while on their furloughs 
in New York. It is clear that they obtained black market tires and when 
they returned, delivered them to accused who bad them mounted on the rear 
wheels of his automobile. Their requests for furloughs were takend1.rectly 
to accused and approved by him. Cincotta testified that the furloughs were 
discussed and arranged at a conference attended by accused, Cincotta, Hanock 
and Bilello, but the latter two men denied that they were present at aey 
such conference. The fact that Cincotta and Henock had both been convicted 
by courts-martial for offenses arising either directly or indirectly from 
their association with accused gives some inkling of the reason for the 
variance in the testimony of these witnesses. Irrespective of this variance, 
the evidence does indicate that accused approved Henock 1s and Bilello's re
quests for furloughs during which they understood they were to procure tires 
for accused. The approval of accused, considering his position in the 
regiment, obviously was an· important factor, if' not the determining factor, 
in procuring the issuance or the furloughs. That the men may have been 
entitled to furloughs under existing policy would not constitute a defense 
to this Specification if in fact when accused approved them he intended 
that the two men should use some portion of their furloughs to obtain 
automobile tires for him. Authorized absence on furlough is a privilege 
granted to enlisted men under War Department policy based upon the proposition 
that brief periods of absence for the purpose of relaxation f'rom military 
routine are beneficial to military personnel (par. 1~, ~, AR 615-275, 2 Sep 
1944). -Furloughs are not intended as a device to assist an officer 1n ob
taining property through enlisted personnel in his organization. If an 
officer procures the issuance of furloughs to certain personnel with the 
intent that they occupy themselves during a portion thereof in obtaining 
automobile tires for him from questionable sources, bis conduct is contrary 
to good order and military discipline and, consequently, violative of 
Article of "fi'ar 96. The evidence sustains the finding or guilty of this 
Specification. 

" 
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~. Specification 9, Charge II. 

The two tires obtained for accused cost $80 and the individuals 
who paid for them did not receive reimbursement from accused. Accused 
contended that Cincotta infor~ed him the tires cost $50 and that he in
structed Cincotta that, when Colini repaid a loan of i10 accused made to 
him, Cincotta was to use $50 thereof to pay for the tires. Cincotta denied 
that any such arrangement had been made and testified that when Colini 
paid him $70 he promptly turned it over to aocused. Thus it is a question 
of the credibility of accused and Cincotta. The court which had the 
opportunity to hear and observe both witnesses determined that credence 
was to be accorded Cincotta•a testimony rather than accused's. It is 
difficult for us to understand why, if accused was to pay for the tires, 
Cincotta should tell him they cost $50 rather than the correct figure ot 
$80. 'There is no logical basis to justify accused's story that he was told 
they cost but $50. It is apparent that the court acted properly in rejecting 
accused's testimony. These tires were delivered to accused in February 
1944 and no payment had been made for them by accused up to the date of 
trial, 24 July 1944. Failure of accused to.settle this bill with the en
listed men involved over such a period of time constituted a violation of 
Article of War 96. The evidence sustains the finding or guilty or this 
Specification•. 

i• · Specification 11, Charge II. 

That accused's automobile was painted is not disputed. Hanock 
testified that he paid $50 of the job price or $65 and Cincotta testified 
he contributed the balance or $15 which accused never repaid to him. Ac• 
cused testified that Cincotta first told him the painting cost was $25, that 
he gave such amount to Cincotta to pay for it, that after he made the loan 
of ~70 to Colin! he was then told by Cincotta that the painting cost $45, 
and that he then told Cincotta that when the $70 was repaid Cincotta was ~o 
apply $50 in payment of the tires and $20 in payment of the balance due on 
theplinting. The testimony of nenock and Cincotta demonstrates that their 
funds paid the painting bill and the_ court apparently belie~d their testimony 
and not that of accused. If accused was to pay the painting bill himself' 
what sensible reason existed for Cincotta first to tell him the cost was 
but $25 and then later raise it to $45 but never tell accUEed the correct 
figure or $65? Accused's story is too illogical for belier and properly 
was so considered by the court. Accused's acceptance or this gift from 
enlisted men in his organization constituted a violation of Article of 
,lar 96 (CM 230829, Mayers, 18 B.R. 65). The evidence sustains the find
ing of guilty of this Specification. 

g. Specification 12 1 Charge II. 

The accused pleaded guilty to receiving the cigarette lighter as 
a gift from the two enlisted men, Hanock and Colini, and there is nothing 

• 
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in the record to demonstrate that this plea was improvidently entered. 
Rather, the evidence of both of prosecution and the defense establishes 
commission of the offense. Acceptance of this gift from enlisted men in 
accused's organization lilewise constituted a violation of Article of War 
96. The evidence sustains the finding of guilty of this Specification. 

h• Spegification 14, Charge II. 

The accused pleaded guilty to this offense of borrowing $200 
from an enlisted man in accuseq 1s organization. Such conduct was clearly 
prejudicial to good order and military discipline (CM 221833, Turner, 
13 B.R. 239, 1 Bull. JAG 106). The evidence sustains the finding of guilty 
of this Specification. 

At the inception of the trial on 24 July 1944, defense counsel 
requested a continuance inasmuch as he believed he had not had ample time 
fully to prepare his case. Practtcally all of the specific reasons ad
vanced to support the request for a continuance concerned charges of which 
accused was found not guilty. The request was·denied by the court, the 
law member stating that if during the progress of the trial any lack or 
preparation by defense counsel appeared to be prejudicing rights of the 
accused, the court would recess to afford time for further preparation. 
On 26 July 1944, after the prosecution rested its case, defense counsel 
requested a continuance until l August 1944, further to prepare his case. 
The court granted a continuance until 29 July 1944. An examination or 
the record of trial does not reveal that accused was prejudiced by the 
rulings of the court. His defense was conducted in a thorough, workman
lile manner•. There is nothing in the record to indicate any specific 
instance in which accused's defense was prejudiced by failure to grant 
the full extent of the continuance requested by defense counsel. 

Attached to the record of trial is a letter, dated 19 September 1944, 
from accused to the Presiient to be transmitted through the Commanding General, 
Third Air Force, and a statement by defense counsel, dated 18 September 1944, 
addressed to accused and entitled 11Errors in court martial trial". A sub
stantial portion of the statement is devoted either to matters not now 
material in view of the action of the reviewing authority or to argumentative 
comments upon the credibility of witnesses and the weight of the evidence. 
In the material portion of the remainder of the statement, defense counsel 
contends that it was manifestly unfair to try accused upon 18 Specifications 
covering conduct which occurred over a period of six months, particularly 
when little.foundation existed for nine of the Specifications of which accused 
was found not guilty. Apparently, the position of defense-counsel is that 
there was an unnecessary accumulation of charges and a trial of accused for 
certain offenses of which he was so obviously innocent that they should never 
have been made the basis of Specifications. 

/ 
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We cannot agree with defense counsel on either proposition.

In the first place, for military authority to accumulate or save up 
charges "through improper motives" is prohibited, but "when a good 
reason exists (e.g., when in the interest of discipline it is advisable 
to exhibit a continued course of conduct) a reasonable delay is permissible 
if the person concerned is not in arrest or confinement" (MOM, 192S, par. 
26). Numerous 0£ the Specifications against accused evidence a continued 
course of improper conduct in his relations with enlisted men in his organ
ization. The ·seriousness of his behavior can be viewed in proper perspective 
only when his whole course of conduct is examined. Further, much of ac• 
cused's conduct was unknown to his superiors since it involved unpublicized 
relations with enlisted men. Apparently higher authority did not become 
con,ersant with the i'ull extent or accused's derelictions until certain or 
the,enlisted men involved decided to reveal it. We find no improper 
accumulation.of charges against accused. 

Secondly, the record of trial does not support the contention 
that accused was harassed with Specifications of which he was clearly 
innocent.· We have examined the evidence presented by the prosecution on 
the Specifications of which ace.used was acquitted and we find it quite 
sufficient to warrant the action of the appointing authority in referring 
the Specifications for trial. 

6. The accused is 45 years or age. He graduated from high school, 
studied extension courses with LaSalle Extension Institute and studied 
accountancy at the University of California from 1924 to 1926. He also 
graduated from the-Army Finance School. He served two years with the 
Coast Guard Service, was employed for eight months as assistant paymaster 
ot a public utility and served in the Regular Army for over 26 years. 
Except tor,his service in the Coast Guard and the eight months spent in 
civilian employment, he served continuously as- an enlisted man from 1917 
until 1941 when he was discharged in the grade or master sergeant tor the 
convenience of the Government and promptly thereafter commissioned a 
captain and assigned to duty with the Finance Department~ In 1942 he was 
assigned to duty with the Signal Corps and on 13 November 1942 he was 
promoted to major. 

7. The court was legally constituted and had jurisdiction ot the 
person and the offenses. No e~rors injuriously affecting the substantial 
rights ot accused were committed during the trial. In the opinion or the 
Board or Review the record of trial is legally sufficient to support only so 
much of the findings of guilty of Charge I and Specification 2 thereof as 
involves a violation of Article of War 96, legally sufficient to support 
all other tindings of guilty and the sentence and to warrant confirmation ' , 
of the sentence. Dismissal'is authorized upon conviction of a violation ot 
Article or War 96. ~ · 

~ )f ~ , Judge Advocate. 

£,¥1l¼'<W+ J t,.«--Uee' , Judge Adv90ate. 

~.··_1-.---~ 
-~4+~...... ..;.; ..... ,_.,_· ..... ...........--ir.11.1~-----' Judge Advocate. 
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SPJGH 
CM .2649.36 1st Ind • ... 
War Department, J.A.G.o., c?.119~4 • To the Secretary otWar.

DE · 	 · 
1. Herewith are transmitted for the action of the President the 

record of trial and the opinion of the Board of Review in the case of 
Major Samuel Sansweet (0-198020), Signal Corps. · . 

2: I'concur in the opinion of the Board of.Review that the record 
of trial is l~gally sufficient to support only so much of the findings of 
guilty of Charge I and Specification 2 thereof as involves a violation of 
Article of War 96, legally sufficient to support all other findings of 
guilty and the sentence and to warrant confirmation of the sentence. I 
recommend that the sentence be confirmed and carried into execution. 

' 
.3. Consideration has beeri given to the inclosed letter 1'rom Senator 

M. E. Tydings, requesting clemency on behalf of accused. · 

4. Inclosed are a dr~ft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive·action 
designed to carry into effect the recommendation hereinabove.made, should 
such action meet with approval. · · 

4 	Incls. Myron c. Cramer, 
Incl I-Record of trial. Major General, 
Incl 2-Dft ltr for sig S/W The Judge Advocate General. 
Incl 3-Ltr fr Sen Tydings • 

. Incl 4-Form of action. 

(Findings disapproved in part in ~ccordance with recommendation of 
The Judge Advocate General. Sentence con!irmed. G.C.ll.O. 6o, 
Z7 Jan 1945) 
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W'AR DEPARI'MENT . 
Anrry Service Forces 

!n the Office of The Judge Advocate General , 

Washington, n.c. (375) 

SPJGK 
CM 264961 ' 9 NOV 1944 

U N I T E D S T A T E S ) ARMY AIR FORCF.s 
·) EASTERN TECHNICAL TRAINING CCJ.lMA.ND 

v. 	 ) 
) Trial by a.C.M., convened 

Second Lieutenant VIRGll. ) at Boca Raton Army Air ' 
H. VEDDA (0-717924), Air. 	 ) !ield, Florida, 20 Septem
Corps. 	 ber 1944. Dismissal,~ total forfeitures and one 

) year confinement. 
. ' 

OPINION of the BOARD CF REVIEW 
LYOO, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board sub:nits this, its 
opinion, to The Judge Advocate General. · . 

2. The accused was tried upon the following Charges and Specifica
tionsa 

CHARGE I1 Violation of the 93rd Article of War. 

Specifications In that Second Lieutenant Virgil H. Vedda, Air 
Corps, Section H, .3.501.st Army Air Forces Base Unit, did, at 
the Boca Raton Club,· Boca Raton Army Air Field, Florida, on 
or about 18 August 19~, with intent to defraud, falsely 
make in its entirety a certain check in the following words 
and figures, .to wit& 

FIRST NATIONAL BANK 6J-48J 
Palm Beach, Florida 

Check NO. 	 August 181 1944 

Pay to the 
Order of Cash $ 20 00/0CYJ 

_ __;Tw;.;.;.;;;e=nt~y'--------------------~--_-_an......;;d;.....;;;:no;;....;c~t~s~-=D:.;;;.ollars 

Albert J. Klyapp
F/0 A.C 0627121 
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which said check. was a writing of a private nature, which 
might operate to the prejudice of another. 

CHARGE IIa Violation of .the 96th Article of War. 

, Specification• , In that. Second Lieutenant Virgil'. H. Vedda, Air 
Co11>s, Section H, 3501st Arar:/ Air Forces Base unit, did, 
at the Boca Raton Field Officer's Mess, Boca Raton Arrq 
Air Field, Florida, on or about 30 August; 1944J with in-· 
tent to defraud, willfully, .unlawfully and feloniously utter 
as true· and genuine a certain check 1n the· following words 

·and figures, to.witz · 

FJRST NATIONAL BANK 63-48j 
Palm Beach, Florida 

Check No. 	 August 18 · 19 44 
Pay to the 

Order of· Cash . 8 · 20 00/000 

Twenty - -- - -- - - and no ct·e Dollars 

Albert J. maH
F/0 .A.0 7 l 

" 	 .a writing of a private nature, which might operate to the · 
prejudice of another, vihich said check was, -as he, the. 
said Second Lieutenant Virgil H• Vedda, thm well knew, 
falsely made and forged. 

He pleaded not g~t7 to and. was found guilty of the Charges and their 
respectivi, Specifications. · No evidence was introduced of any- previous 
conviction. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor at such place as the reviel'li.ng authority m11y direct for a period 
or one (l) year. The reviewing authority approved the. sentence and . 
fcrwarded the record of trial for action under Article of .War 48. 

3. The evidence for the prosecution shows that the accueed during 
, 	 the occurrence complaµied of was 1n the military service of the United . 

St.ates, a second lieutenant of the Air Co11>s, assigned to Section H, 
3501st Anny Air Forces Base Unit, Boca Raton A't'iey Air Field, Boca Raton, 
Florida (R. S). On JO August 1944 the accused presented a check to · 
Sergeant Nicholas Kovacs at the cashier's cage of the 0!£1cers' Mess 
of the Boca Raton Army_Air Field and asked him to cash it (R. 6-7). 
The check was elated August 18, 1944, pqable. to "cash", in the sum ot 
tt$2000/ooo•, signed "Albert J. Klyapp F/0 A.C. 0627121•, dran on 
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F'irst National Bank, Palm Beach, Florida (Pro~. Ex. 1). The sergeant asked 
the accused if he muld endorse the check, to which the accused replied 
that he would. The sergeant however did not return the check to the ac
cused for endorsement for the reason that he observed that the name of 
the maker of the check was "hardly distinguishable• and that the serial 
numbeI' could not be that of a Flight Officer as it had no "T" in it 
(R. 8). He stated that the check was also peculiar in that in designating 
no cents to be added to the 20 dollars three zeros appeared as the de
nominator of the fraction (R• 8). He thereupon requested the accused to 
accompany him to Colonel Jackson I s office. He then left the accused with 
Colonel Jackson in the latter's office (R. 9). · 

It was stipulated that if Mr. H. V. Nye, Vice P'resident of the 
First National Bank, Palm Beach, Florida, were present in court and sworn, 
he 'Wt>uld testify that he examined the check (Pros. Ex. 1) and the records 
of the bank upon "Ybich it was ·drawn; and there is no account in the name 
of Albert J. Klyapp of record in the bank; and, if the check had been 
presented to the bank for payment, payment would have been refused (R.10). 

On 2 September 1944 the accused,after he was fully advised of 
his rights, ~oluntarily signed a statement (Pros. Ex. 2) reading as 
follows: 

•0n the night of 18 August 1944, I was playing craps in 
the Pool Room of the Boca Raton Officers• Club. During the 
course of the game I ran short of cash because I lost Thirty
five or Forty Dollars. Because I wanted to continue to play 
I wrote a check for Twenty Dollars and used this check plus 
Five Dollars to make a bet. There are always blank checks 
available in the Pool Room where these games are played and I 
obtained a blank check on the First National Bank of Palm 
Beach and I ma.de_ out this check to cash for Twenty .Dollars. 
I dated the check 18 August 1944 and signed a fictious name - 
Albert J. Klyapp, Flight Officer, AC, 0627121. To the best of 
my knowledge, there is no such person as Albert J. Klyapp. I 
merely made the name up at the time I wrote the check. I won 
the pot in which I bet with this check so that I got the check, 
back immediately and it never passed to a:ny of the other players. 
When tre game ended, I retained possessicn of the check. on 
the 21st or 22nd of August, I was sent to the.Station Hospital 
where I remained unti,l the 29th of August• Upon being released 
from the hospital, I was very short of money. I owed a bill at 
the hospital of Seven Dollars and I owed some officers quite a 
bit of money and I also needed money with which to eat. Still 
having the above described check in my possession, I decided 
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after deliberating about three (3) hours to attempt to cash 
it. I presented the check to Sergeant Kovacs in the Cashier's 
cage at the Boca Raton Club. I handed the check to Sgt. Kovacs 
saying, 'I would like to cash this check'. Sergeant Kovacs 
asked if the check was endorsed and I sa.ic!, •No 1 • Sgt. Kovacs 
then said that the check looked like one of those bad checks 
previously presented at the club. Sgt. Kovacs asked me to go 
to Colonel Jackson's office where Colonel Jackson and a Cor
0oral from the Provost Marshal 1s office questioned me concern
ing the check and took a samfle of my handwriting•. l was then 
taken to the Provost Marshal s office where Capt. Hass after 
warning me of rrry rights questioned me again. At this time, I 
admitted to Captain Hass that I had written the above described 
check and had attempted to cash it at the Boca Raton Club. 11 

The defense counsel objected to the admission in evidence of the 
statement on the ground that, the confession was inadmissible until proof 
had been.nade, independent of the confession that the offense had been com
mitted. In other words, until the corpus delicti had been established 
(R. ll.). The objection was overruled {R. 13)• 

In a conversation a. ,30 August 1944 with Captain Albert H. Hass, 
Assistant Provost Marshal, investigating three other forged checks signed, 
in his opinion, by the salil3 writer, although the makers thereof were all 
different, the accused, having been properly advised of his right to rs
main silent and that anything he might say might be used·against him,' ad
mitted that he had written the check {Pros. Ex. 1) (R. 17). Captain Hass 
was also pennitted to testify over objection that the three forged checks 
previously cashed haq the same characteristics as the check (Pros. Ex. 1) 
that was presented by the accused to be cashed (R. 16-17). 

Several specimens of the handwriting of the accused were obtained 
or were provided by the accused. In the opinion of two witnesses who 
testified as to their training and experience in examining specimens of hand
writing, the check (Fros. Ex. 1) was written by the accused (R. 18, 22). 
The witnesses pointed out .to the court the basis of their opinion in the 
similar characteristics of the compared writings (R. 19, 22). 

4. The accused having been advised of his rights, elected to testify 
under oath {R. 23). He related that he was born 22 years ago in the United 
States but lived from 1928 to 1940 with his grandparents in Italy. He came 
back to this country in order to avoid being drafted into the Italian Army. 
He enlisted in the Air Corps of the United States Arrrry thinking that to be 
the quickest way to get a commission (R. 23-24). He engaged in gambling at 
Boca Raton and lest. On 18 August 1944 he wrote out the check (Pros. Ex. 1), 
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using the fictitious name of Albert J. Klyapp, for the purpose of covering 

sore losses in a gw.bling game (R. 26). He intended to cash the check when 

he presented it to Sergeant Kovacs in order to pay a hospital bill (R. 27). 


5. The Specification of Charge I avers in substance that the accused 

forged the check appear:ing. as Pros. Ex. 1. Forgery is defined in MCM 

(1928), par. 149.J., page 175 as "the false and f'raudulent making 'or altering 


· of an instrument which would, if genuine, apparently impose a legal liability 
on another or change his legal liability to his prejudice•. · 

It was proved by the evidence for the prosecution and admitted by 

the accused in his voluntacy statement and under oath in his testimony that 

he did, at the time and ·place specified, write the check in question in its 

entirety signing as the maker thereof a fictitious name, and that he did it 

with the intEnt of negotiating it and thereby to defraud, The fact that 

Albert J. Klyapp was a fictitious person is immaterial. The Manual for 

Courts-Martial, 1928, states: nForgery may also be committed by signing a 

fictitious name• (MCM (1928) par. J.49j, page 176). See also Wharton I s 

Criminal Law~ par. 867; 22 Am. Dec. 3'08. 


Defense counsel objected to. the admission in evidence of the accused's 
confession before proof of the corpus delicti. It is a general rule of law 
that the corpus delicti cannot be established by an unsupported confession. 
Without corroborating proof of the corpus delicti the confession of the ac
cused is inadmissible in evidence (Wharton's Crim. Law, Vol. 1, par. 357). 
However, all that is required is some co n:-oborating evidence. 

"* * * This evidence of the corpu~ delicti need not be suffi 
cient of itself to ccnvince beyond reasonab:S doubt that the 
offense charged has been committed, or to cover every-element of 
the charge, or to connect the accused with the offense", 
(MCM, 1928, par. ll4, P• 115) • 

In the opinion of the Beard of Review the prosecution did offer 

sufficient evidence to show 'the probable commission of the offense by (1) 

the check itself, {2) the discrepancy appearing on the face of the check con

cerning the irregular serial number of the maker indicating a forgery, and. 

(J) the fact that no such person had an account with the .bank upon which the 

check was drawn., In this manner the corpus delicti was sufficiently proved 

so as to make .the confession, otherwise admissible, acceptable in evidence. 


The .forging of an instrument is punishable under the· 93rd Article of 
War. Passing or uttering a forged instrument is not punishable under this 
Article but is punishable under the 96th Article of War {MCM, 1928, par. J.49.J., 
page 176). For that reason the accused is charged with the passing or . 
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"uttering" of the forged check in Charge II and its Specification as a 
violation of Article of War 96. 

Is the evidence bf record legally sufficient to support ~he con
viction of this charge and specification? 

It was shown beyond any doubt and without contradiction that the 
accused atte!r1J;:ted to cash the forged check at the time and place averred in ' 
the Specification of Charge II. J-Ie did so by handing it to the cashier of 
the Officers' Mess and asking him to cash it. The cashier refused to cash 
the check before it was endorsed by the accused, and, when the cashier dis
covered the· peculiarities and discrepancies appearing on the face of the 
check, he did rot cash'it. Notwithstanding his inability to negotiate the 
check the accused may properly be found guilty of "uttering" it. The utter
ing of a forged instrument may consist of merely offering the instrument as 
genmne and it is· lll1l!aterial that it is not accepted. 

11Uttering has been held to be proved by * * * leaving on a 
s.'lop counter, lihen this has been preceded by the off.'er of the ·, 
forged instrument in payment for goods, and the detection of its 
spuriousness by the shopkeeper", Wharton's Criminal Law, 12th Ed., 
par. 913. · 

It necessarily follows that. the accused "uttered" the forged check 
when he handed it to the cashier and requested him to cash it. Accuse4 knew 
at the tim that the check was forged and of no value and the intent to 
defraud as averred in the specification may be implied from these circum
stances, idem par. 910•. The conviction of this Specification and Charge 
may therefore be legally sustained. · 

Over the objection of defense counsel one of the prosecution1s 
witnesses was permitted to testify that there were three other checks which 
the Officers I Mess found to be worthless apparently written by the same 
person even though the signatures on each of the three were different, and 
that all of these checks had two distinctive characteristics: (1) The 
denominator of the fraction showing the cents c-onsisted of three zeros., and , 
(2) the "s• had a loop after it was closed (R. 15-16). The same witness 
pointed out the same characteristics in the check admitted by the accused to 
have been forged by him. The three checks alluded to were not in evidence 
before the court. The admissibility of such evide~ce is dubious and often 
depends upon the purpose of its introduction. As stated in l'lharton 1s 
Criminal Evidence (Uth Ed) Vol. 1, par. 349, page 513: 

11
In forgery cases, evidence of other forgeries is not ad

missible, and cannot. be considered for the purpose of es- • 
tablishing the act of forging or uttering the instrument 
charged in the indictment., but, vdlere the fact of the false 
making or uttering of a forged instrument has been shown., evi
dence of collateral forgeries or uttering of forged instruments 
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cf like description is admissible as tending to show the in
tent with whim the false making was done, or the guilty 
knowledge of the defendant in uttering the instrument named in 
the indictment". 

It is rot necessary, however, to determine the admissibility of 
this evidence for the reason that, even if erroneously admitted, it could 
not have injuriously affected the substantial rights of the accused. The 
remaining evidence, apart from that supplied by this witness, coupled with 
the accused's confession and his testimony clearly proves the COJIDnission 
of the dffenses charged. 

6. War Department records show the accused to be 22 years of age. 
Single. Educated and reared in Italy he returned to this country in 1940. 
He was graduated from Columbia University (Pre-Medical Course) in 1943, 
and speaks Italian and French. He entered the military service 27 March 
1943, and was appointed Air Cadet 20 August 1943. Upon completion of 
training as a bombardier he was col!D'D.issioned 2nd Lieutenant Air Corps, JO 
11a.rch 1944. 

7. The court was legal:).y constituted and had jurisdiction over the ac
cused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to sup:gort 
the findings and the sentence and to warrant cmfinnation of the sentence. 
Dismissal is authorized.upon conviction of a violation of Article of War 93 
or Article of War 96. 
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1st Ind. 

tJO'I 15 1944War Department, J.A.G.O., - To the Secretary of War. 

1. Herewith transmitted for the action of the'. President are the 
record of trial and the opinion of the Board of Review in the· case of 
Second Lieutenant Virgil H. Vedda (0-717924), Air Corps. 

2. I· concur in the opinion of .the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the. sentence.. I reconunend that the 
sentence be confirmed, that the forfeitures be re.mitted, that the sentence 
as thus modified be carried into execution and that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas,· be designated as the place 
of confinement. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for. his action and a form of Executive action 
designed to carry into effect the reconmendation hereinabove ma.de, should 
such action meet with a:wroval. 

~~ , ~-Q......__a_ 

Myron C. Cramer, 
Major General, 

The Judge Advocate General • 
.3 Incls. 

Incl. 1-Rec. of trial. 
Incl. 2-Drft. of ltr. for sig. 

or s;w. 
Incl. 3-Form o! Action. 

(Sentence confirmed but forfeitures remitted. G.C.K~O. 25, 10 Jan 1945) 
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WAR DEPARTMENT 
·Army Service Forces 

In the Office of The Judge Advocate General (38J)
Washington, D. c. 

SPJGQ 25 NOV 1944CM 265038 

U N I' T E D S T A T 'E S 	 ) xx:rn COP.PS 

) 


v. 	 ) Trial by G.C.M., convened 
) at Camp Hood., Texas., 15 

Second Lieutenant AUBREY ) September 1944. Dismissal, 
· L. WILLIAMS (0-10.31040), ) total tor!eitures, and con

Cavalry. ) finement for one (1) year. 

OPINION o! the BOARD OF REV:WV 
ANDRE.w.31 FREDERICK and BIERER., Judge Advocates 

I 

1. '.rhe record o! trial. in the case of the officer named above has 
been examined by the Board of Review and the Board submits thii,1 its 
opinion, to The Judge Advocaw General. 

2. The accused was tried upon the f ollorlng Charge and Speci
fication: 

CHAIDEa Violation ot the 96th Article of war. 

Specification& In that Second Lieutenant Aubrey L. Williams., 
758th Light Tank Battalion., did, at or in the vicinity 
of Camp Hood., Texas, on or about 22 August 1944., , 
feloniously buy and receive two automobile· tubes, two 
autanobile tires and two automobile wheels, value in 
excess of $50.001 of the goods and chattels of Captain 
Donald L. Carman, 784th Tank Battalion, then lately 
be!ore feloniously stolen, taken, and carri~d away; 
he the said Second Lieutenant Aubrey L. Williams., then 
well knowing the said goods and chattels to have been so 
feloniously stolen, taken and carried avray. 

He pleaded not guilty to and was found guilty of the Specification and 
the Charge. No evidence of previous convictions was introduced at the 
trial. He was sentenced to be dismissed from (sic) the service, to 
for!eit all pa7 and allowances due or to become due and to be con!ined 
at hard labor at such place as the reviewing authority may direct for 
one (1) year. The reviewing authority approved the sentence and :tor
warded the record or trial !or action under Article o! War 48. 
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3. The evidence tor the prosecution, brieny summarized, is aa 
follows: 

On 22 August 1944 Captain Donald L. Carman, 784th Tank Battalion, 
stationed at Camp Hood, Texas, was the owner or a 1940 Plymouth Coupe 
(R. 6) lfhich had been jacked up and was resting on supports which had 
been placed under each axle. The two wheels on the right side had been 
removed by the owner but the front and rear wheels on the left side were 
in place (P.. 11, 12). Mounted upon each wheel was a tire and tube (R. 
6). ,The wheels were green in color rlth yellow stripes and the one on 
the front had been balanced and had mounted. upon the rim three bal.ancing 
weights on the outside and £our on the inside. The trade name and serial 
number appeared on each tire (R. 8, 9, 10). 

CaptaiJi Carman had seen the car and wheels intact on 21 August 1944 
but at .3:30 p.m. an 22 August he noticed that the two wheels had been 
removed £raia his car. He immediately reported the incident to. the mili
tary police at Camp Hood and gave them the sizes·, numbers and names ol 
the tires (R. 7). captain Carman had given no one arq authority to 
remove the wheels (R. 11). 

Yeamrhlle, James c. Pr\lstt, a civilian residing in Killeen, Texas, 
while driving his oar £r0lll Belton, Texas,.discovered that it had a 
lealq" radiator and he was obliged to stop at •the second bridge !ran 
Killeen, Texas• to get some water. l'ihen he had gone down the em
bankment into the culvert he noticed two automobile wheels with tires 
mounted thereon under the bridge ( R. 121 13). He thereupon t00lc the 
wheels to his car and carried them to town where he turned them over 
to Chief o£ Police Fred Blair and Wilburn Douglas, Assistant Chie.t o£ 
Polloe (R. 14, 17, 18), telling them where he had found them (R. 15, 
18, 19). 

Assistant Chief' Douglas and Officer Marshal.l Blair thereupon went 
to the culvert, tak1 ng the wheels with them, and replaced them. where they 
had been f'ound.; · Attar doing so they-hid in the brush, waiting .tor whoever 
might coma tor the wheels (R. 19, 21, 51). 

Some time between 9115 and 9:30 o'clock p.m. a person, later diS-: 
covered to be the accused, approached in a car !ran tlie direction o£ 
Killeen and driving u close as possible to the bridge attar leaving the 
pavement, he parked the car, leaving the lights burning. He then went 
down the embankment and under the bridge where, after flashing a light, 
ha picked up both wheels and started back ton.rd the car. Just as he . 
came tran under the bridge, Assistant Chief' Douglas halted him (R. 22-24). 
'lhe ot!icers then took possession ot the tires and, returning to town, 
confined the accused to jail and reported the matter to the military · 
polloe (R. 23). 
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Captain Gerald M. Bear., Assistant Provost Marshal., Camp Hood, Texas, 
received the report from the local police and went at once to the city 
jail (R. 26). There he examined the wheels and the tires checking the 
names and serial numbers with the information thereto.fore furnished to b:1m 
by Captain Carman and .found that they agreed (R. Z7). He also had an 
interview with the accused who, after proper warning as to his rights., 
made a statement which was reduced to writing in the accused's identical 
language and after he bad read it the accused signed it (R. 29; Government 
Exhibit c). 

The pertinent part of the statement is as follows: · 

•22 Aug 44, at apprarlmatelJ' 09.30, my car, 1940 Ford sedan., 
ll1inois License - 1944 - #1.3860.30., Camp Hood Sticker, 0-1810, 
was parked in the parking lot across from the 758th Taruc Battalion 
Officer I s barracks. I was out b;y the car looking at -rq tires and 
a Private from one of the Tanlc Battalions came up and asked me 1.t. 
I was having tire trouble. I 'bold him I was not ha'rl.ng tire trou
ble, but was having inner-tube trouble. He said, •Lieutenant., 
I think I can get ;you two inner-tubes.,• and said., 1It will cost 
you $5.00. 1 I asked him where he got them and he replied, •well, 
;you want the tubes., don•t you, Sir?' He also stated that he could 
get rid of them easily enough 1.t I didn't ~t them. I told him 
.I would like to have them., and gave him $5.00 in cash. He then told 
me that I could pick them up on the road .trom Killeen, Texas, to 
Belton, Texas, on Highway #1901 underneath the second culvert · 
east o.t Killeen. I do not know this soldier, nor know his name. 
He was about 6 feet tall, black hair, brown e;yes., dark complexion, 
and weighed about 170 pounds. He wore a Tank patch, but I don't 
know whether the soldier was from the 758th Tank Battalion or not. 
I believe I would recognize him it I saw him again. He left me 
then after I asked him it he was sure that he wasn•t kidding~. 
At appraximatelJ' 2045, 22 Aug 44, I left the colored Officer's 
Club at 172nd and Brigade Avenue, Camp Hood., Texas,· and drove 
directl:7 to Killeen, Texas. I drove through Killeen, and went dir 
ectly- to the second culvert east of Killeen, and parked m:, car 
on the right side of the road. The soldier in Camp Hood had. told 
me that the inner-tubes were hidden right under the right side of 
the culvert. I got out o! "1lf1" car and ,rent under the culvert for 
the. purpose of getting the two inner-tubes. I shined m:, nashlight 
under the culvert and found two tires (casings) and two imler-tubes, 
llOUllted on two wheels. The wheels were green with a light yellow 
or white stripe around the outside. I later examined the tires 
in the Cit7 Hall, Killeen, Texas, and .found the following markings 
on them, 'Wards Riverside., .32<:!7 V 335,' and 'Firestone., 600 x 16 
BB 291209.' I picked up the two wheels and tires and was dragging 
them out frClll underneath the culvert. As soon as I picked them up 
I was challenged b,- an officer of the Killeen Police Department 
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whom I later learned to be Mr. Wilburn Douglas., Assistant 

Chief of Police.· There was lil.llother officer with him., Ur. 

:Marshall Blair., and they had ma pick the wheels up and 

bring them~ to their Police car. I put them in the 

Police car and t:.ey brought me to the City Jail., Killeen., 

Texas. I wa.a confined in jail and they- notified the 

Military Police., Camp Hood., Texas.• 


The two weels with mounted and inflated casings on each were admitted 
in evidence after the;r had been identified by the owner., Captain Carman 
(R. 9., lo), Mr. Pruett, (R. 15)., Assistant Chief Douglas (R•.20., :21) 
and Captain Bear (R. 26., Z7) (R. 10., 56., S7). It was conceded b;r the 
defense-that each of the casings contained an infiated tube (R. ~3) 
and it was stipulated and agreed that the two wheels., two tires and 
two tubes are of the value o! over fifty_d.ollars (R. 30). 

4. The accused., having been informed of his rights., elected to be 
sworn as a witness. · .. 

He stated that he had been in the military service for four years,
2½ years of which were served as an enlisted man. He was camnissioned 
on 12 Novemberl942 and then served in the 92nd Reconnaissance Troop 
at Fort Huachuca., Arizona., and the Flying School at Tuskegee., Alabama. 
Because of difficulty in depth perception he was returned to the Gr~und. 
Forces and had been stationed with the 758th Tank Battalion since 25 · 
July 1944 (R. 32). 

He reiterated much of what ha had said in his extra-judicial state
ment but elaborated somewhat upon his conversation with the soldier 
from llhom he claimed to have bought the tubes., thusa 

•A soldier came up., wearing a Tanlc Patch., but I _could 
not say whether he was from the 758th Battalion or the 784th; 
but he said., •Lieutenant., sir., are you having tire trouble• 
and I said., 1No., but I am having tube trouble; I purchased 
some synthetic tubes•; he said., 'Lieutenant., I tell you "ffhat., 
I can tell you where you can get two good tubes and I can 
sell them to you for five dollars•; I said., •Where did you 
get them• and he said., 'If you don't want the tubes., I can 
sell them to someone else 1 ; and I gave him .five dollars and 
he told me I could find them under the second culvert out 
of Killeen.• 

When asked whether it did not •strike him as foolish to pay five 
dollars on that :information• he replied: · 

-Well., I had been having plenty of trouble with 
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my tubes before, and I didn't particularly" think about it; 
I just thought it was a chance to get some good tubes.• 
(R. 34). 

Later he testified:, however, that .•I knew i.f' I was bu;ying synthetic 
tubes for five dollars, I would be saving money, as two synthetic tubes., 
good ones, would cost nine or ten dollars .f'or a 1tair1' (R. 44, 45). When 
asked •How did it strike you when he told-you tha{ you would !'ind them 
under a culvert•, he answered: ,., .. 

1 

-Well, I knew the five dollars was ~ chance to ge\ 
some tubes., and I didn't think about it until that evening 
when I stopped to get them• (R. 34). 

He claimed to have been surprised when he .f'ound two tires and 

wheels for he had bargained tor only two tubes and,in the bargaining 

no mention had been made of wheels and casings (R, 34, 35). He ad

mitted that· he had taken them out from under the culvert and had me 

wheel in each hand •ready to roll them out• when he was apprehended 

(R. 36). 


He made personal investigation two days later to try to !ind the 
soldier l'lho had. sold him the tub~s but he checked the whole 758th Bat
talion in vain. He al.so made a less thorough check of the 784th Bat
talion without success (R. 37). 

On cross examination the accused admitted that he was not in the 

habit of bu;ying merchandise without looking at it nor paying for it 

before receipt and that bis action in this matter was an unusual thing 

for him to do (R. 39). 


Although he was through ldth his work by 7:15 p.m. on•the evening 
. of 22 August 1944 he went to the of.f'icers' club and stayed there about 
an hour before starting toward the culvert which had been described to 
him (R. 41). 

He stated that he had the wheels •on each side 0£ (his) body, as 
though in a rolling position• but denied he had •raised them upa speci
fically stating •I did not pick them up• (R. 43). He did not think he 
was buying stolen property when ha bought the tubes !ram the enlisted 
man but it •struck (his) mind• that they were stolen when he found 
the l'lheels (R. "4). ' 

Assistant Chief I))uglas, cal.led by the defense, testified that as 

they were riding back to town the accU5ed when asked • • • • couldn't 

)"OU get tires without getting them this wa:p,., replied WVlell, I didn't 

m~cd th.e..:a., I just bo~t them fran a fellow at a saving.• 
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On cross-examination he stated that the accused •got hold o! the 
casings and pulled them out and then he picked them up and natural.l.y he 
had to take a few steps to get out and then he was standing straight up 
and carrying them, one with each hand• (R. 46, 47). · 

Captain Frederick Coleman, Campany •c•, 758th Light Tank Battalicn, 
the accused's Commanding Officer testi!ied that the accused had come to 
the battalion on about Zl July 19.44. His reputation is •good or excellent•; 
he would give him a rating o! •excellent•; and he would very much like· to 
have the accused go overseas with him (R. 47, 48). 

Captain Henry T. Morenz, Commandi?lg Oi'!icer of Campany A, 758th 
Light Tank Battalion, had known the accused !or two months. He testified 
th.at his reputation was •very good•. 

Major Lcwery F. Bicknell, ColllQWlding Officer, 758th Light Tank 
BattaJ.ion, who had known the accused since 27 July 19.44, stated that 
his reputation was •very good• and that his efficiency wa.s •excellent•. 
He was the kind o! an o!:ticer the witness would like to take into can
bat (R. 50). 

5. The accused stands charged with bcying and receiving stolen 
goods knowing that they were stolen, and the o!!ense is alleged to have 
been canmitted at or near Camp Hood, Texas. The proof sh01rs that while 
the b~ took place within the Camp reservation the goods were actual.:cy" · 
received lai;er on a public highway between the towns o! Killeen and Belton, 
Texas. 

/' It is evident from the Specification that the accused is charged 

under Article of War 96 with having committed an offense not capitaJ. 

"llhich is not made punishable by B:rt:f other.Article of War and if the 

offense is such that its commission was a violation of public law as 

enforced by the civil power was properl1 laid thereunder (par. 152 (o), 


\ 11.c.x., 1928)•. 

Since the receiving and not the bcying is the gist of the offense 
the acts complained of were not a violation of the provisions of the 
FederaJ. statute making such conduct criminal. (18 u.s.c. 467) because the 
property- was not received within the militar;y reservation. But, as will 
be seen, they did constitute a violation of the law or the State of Texas. 

\ 
Arti~le 1430, PenaJ. Code of Texas (Revision of 1925) provides: 

"Whoever shall receive or conceal property which has been acquired by" 
another in such a manner that the acquisition comes within the meaning 
o! the term theft, knowing the same to have been so acquired, shall be 
punished 1n the same manner as though he had stolen the propertytt and 
this describes and fixes the punishment for the offense of receiving 
stolen pz,operty. 
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To constitute the offense it is essential (l) that the goods. 
should have been stolen by some other person than the accused; (2)>· 
that the accused should have received the goods; (3) that, at the 
time of so doing, he knew that they had been stolen and (4) that in so 
doing he acted with crim1nal. intent ( 53 c. J. 503). 

There is nothing in the evidence from which the court could 
have reasonably interred that the accused was the person ll'ho stole the 
autanobile wheels and, under the facts, no attempt was made to charge 
him with larceny. Having been found in possession of recenUy stolen 
property it could have been inferred that the accused was the thief 
i.f he had not given an explanation which reasonably absolved him or the 
original taking. While the eJg>lanation of the possession was unusual 
it was no more incredible than to believe that, it he was the thief, the 
accused would have carried the goods such a distance and concealed them 
in such an artless manner and in such a peculiar place. That the wheels 
were stolen at the time alleged is clearly shown. Who stole them is 
of no consequence in the determination of the guilt of the accused so 
long as be was not shown to be the thief~ 

The goods, however, must when received, have been in the possession 
ot another person than the owner. But, to constitute the offense, it is 
not necessary that they be received from the thief or fran any particular 
pel'son, it being immaterial from whom they- were received (Anderson v. 
State, 20 S. (Fla.) 765; ~ v. ¥.µlnick, 214 P. (Kan.) lll). IT all 
other elements are present the offense is established i.f it be shown 
that the property was received from an;yone (Wertheimer v. State, 169 N.E. 
(2nd) 40). 

That the stolen property was in the constructive possession of the 
vendor who sold the •tubes• to the accused is evident trom the instruc
tions and the precise description given by him to the accused at the 
time of the sale 'Whereby the accused was enabled to find the goods 
later although they were conceal.ad. 

It was the apparent contention or the accused that he did.not have 
possession of the stolen property long enough to permit him to determine 
the situation ll'hich confronted him when he discovered wheels and casings 
at a platJe where be expected to tind only tubes., and he insisted that he 
had not taken the wheels into his possession. The evidence is clear, 
h01'1'8ver, that he did go to the secretive spot where the wheels 1f8re 
hidden, intending to find the tubes he had purchased, and that he did 
take both wheels into his manual possession and was apprehended as he was 
about to carry them up the embankment to his car. 

To constitute receiving, possession for a brier period on:cy- is 
su!ticient, the duration of the possession being inmaterial. Thus, 
mere posWesaion ot stolen goods, knowing them to have been stolen, 
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even if only for carting or storage_ temporarily or to hide or to 
assist thieves :in disposing of than is receiving (State v. Krup:in, 
125 A. (N. J.) 97); and where one who, knowing, or having good reason 
to beliefe, that goods are stolen, receives them for a s:i.I!gle 
moment, or pennits their·concealment in his house, either for the 
purpose of appropriating them to his om use or for the purpose of 
appropriatin6 them to hfs own ase or for the rurpose of obtain:ing 
a rEr;ard, it was held to be a receiving of stolen goods (Leonardo 
v. Terr 1 N .vr. 291). 

As above stated, the gist or gr:iva.men o:f the offense is the 
guilty knowledge that the goods were stolen and this must have 
exieted at the time the goods were received. 

\ 
\ This guilty knowledge, however, need not be actual or direct, 

and constructive knowledge through notice of facts and circumstances 
fran which guilty knowledge may be inferred satisfies the require
ments (Jordan v. State, 87 s. (ila.) 434; People v. Tantenella, 
180 N.W. (Mich.) 474). If the goods have actually be~m stolen, a 
belief on the part of the accused, induced by facts and circumstances 
accompanying the transaction sufficient to cause this belief, is 
the equivalent of actual knowledge and sufficient to sustain the 
conviction if all other elements of the offense have been shown (53 
C.J. 510). So, actual lmowledge of the the.rt of the property is 
not always essential to constitute the offense o1' receiving stolen 
property but circumstances surrounding the transaction may suffi
ciently impute knowledge to the buyer or put him on sufficient 
notice to require him to investigate the title which the iarty of-· 
faring goods for sale may have in the goods he offers for sale 
(Arnivan v. State, 175 S.W. 2d., (Tex.) 598). 

It is the determination of this ~ilty knowledge which presents 
conflicting hypotheses of such character and significance that the 
case may be said to turn upon one factor alone. \'Jhen the accused, 
who had bought and expected to find only two tubes at the culvert, 
found two wheels equipped with tires and tubes, what was his reaction 
and what did he intend to do? Whatever may have been his :intent at 
the time of p•.i.rchase, the offense could not be canplete until the 
taking, and the intent at the tl!Yle of' the taking is the essential 
element which must be established. He could not be convicted of 
receiving the tubes knowing them to have been stolen, even though 
he had :intended to receive them at the time he bought them and believed 
them to have been stolen, if, in fact, he had changed his mind when 
he found the tubes at the culvert and before ta.king them into his 
possession. The principle applies equally to any change of mind 
which i:iay have taken place, if, after turning the flashlight on what 
he thought would be tubes and found to be wheels,·"tires and tubes, 
the accused had a change-of heart and mind, and thereafter and before 
taking the wheels into his possession no longer mtended to appro
priate to his own use ~y part of the property. Under the circumstances, 
it is quite possible that the accused, when confronted by- unmistakable 
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evidence of irre~larity in his transaction with the soldier from 
whom he had bought only tubes, had no intent to go en with it and 
nay well have intended, instead, to take the wheels to the proper 
authorities in the belief that they haa been stolen.. This matter 
could, perhaps, have been definitely decided if the civil authori
ties, who were in hiding to apprehend whoever would come for the 
property, had not been premature :i.,n their seizure. Had they waited 
and follm.ed the accused, his intent might ha...re been conclusively 
shown by his acti0'1:,. In the absence of anything to show· this 
essential element with !llore certainty, it cannot be said that t.li.e 
accused's guilty knowledge and intent were. proven beyond reasonable 
doubt. 

6. For the reasons stated, the Beard of Review is of the 
opinion that the record of trial is legally insufficient to support 
the fi."ld:l.ng of gullty and the sentence• 

_____ 
.. 
(,_o_n_l_e_a_v_e...)_____i Judge Advocate. 

~ Judge Advocate, 

. ' ~ ~, udge Advocate.~_-,Judg, . 
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war. Department, J.A.G.o., To the Commanding General, 
XXIII Corps, APO 103, Fort licPherson, Georgia. · 

l. In the case of Second Lieutenant Aubrey L. Williams 
(0-1031040), Cavalry, I concur in the foregoing opinion of the 
Board of Review holding the record of trial legally insufficient 
to support the finding of guilty and the sentence, and for thE, 
reasons stated I recommend that the finding of guilty and the sen
tence be disapproved. You aro advised that the action of the Board 
of Revie~ an1 the action of The Judge Advocate General have been 
taken in accordan~e with the provis:i.ons of Article of War 50-k, and 
that under the further provisions of that Article and in accordance 
with the fourth note following the Article (:M::Ivi 1928, p. 216), the 
record of trial is returned for your action upon the findi.nes and 
sentence, and for s.ich further action a& you may deem proper. 

2. When copies of the pubUshed ordenl in this case are for
warded .to this office, together with the record of trial, they 
should be accomµmied by the foregoing opinion and this indorsement. 
For convenience of reference please place the file number of the 
record in brackets at the end of the published order, as follows: 

(C;J 265038). 

Myron C. Cramer, 
Major General, 

1 Incl•. The Judge Advocate General. 
Record of trial. 
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WAii DEPARTl,IBNT 

Army Service Forces 


In the Office or The Judge Advocate General 

Washington, D. c. 


SPJGH 
CM. 265047 

15 NOV 1944 
UNITED STATES ) THIRD Am FORCE 

) 
v. ) 

)' 
Trial by G.C.M., convened at 
Barksdale Field, Louisiana, 

Second Lieutenant GILBER? 
R.H. BROVNING {0-821450), 
Air Corps. 

) 
) 
) 

18 September 1944. Dismissal. 

OPINION or the BOARD OF REVIEVl 

TAPPY, MELNIKER and GAMBRELL, Judge Advocates 


l. The Board of Review has examined the record or trial in the case 
Jf the officer named above and submits this, its opinion, to The Judge Advo
cate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Gilbert R.H. Browning, 
attached to Training Squadron 11 0 11 , Key Field Replacement 
Training Unit (TR), Air Corps Unassigned, did, on or about 
16 August 1944, at.or near Northwood Country Club, Meridian, 
Mississippi, wrongfully and knowingly violate Section I!, 
paragraph 16 a (l) (d), Army Air Forces Regulation 60-16, 
dated 6 March 1944, by flying a military airplane at an 
altitude or less than five hundred feet (500) above the 
ground. 

He pleaded not guilty ·to and was. found guilty of the Charge and its Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record or \rial for action under Article of 
Viar 48•: 

,, 
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3. On 16 August 1944, accused, a rated pilot, United States Army 
Air Forces, stationed at Key Field, Meridian, Mississippi, was ordered 
to fly a "local" mission in a P-/40 Government airplane No. W66.- . He was 
scheduled to take off at about 1300 hours and to return to the field 
within an hour (R. 4; Ex. C). He flew the "local" mission in a P-/40 Govern
ment airplane as scheduled and returned to the field within the time 
prescribed in the order (R. 4; Ex. B). An extract copy or Army Air Forces 
Regulation No. 60-16, paragraph 16a (1) (d), which prohibits the operation 
of Army aircraft below the altitude or 500.feet above the ground except 
under certain specified conditions not present here, was admit:ted in evidence 
(R. 4) as Prosecution's Exhibit A. . 

Mrs. Josephine Edith Whitwell testified by deposition that she 
was at the swimming pool of the Nortlnrood Country Club, Meridian, Mississippi, 
Sunday afternoon, 16 August 19.44, and that between 1:30 and 2 o'clock that 
afternoon she observed an airplane flying low over the Sllimming pool. It 
appeared to be a single engine p~e of medium size and flew at treetop level 
over the pool (Ex. D). Mrs. Myrtle B. Beattie testified by deposition that 
she was also at the Northwood Country Club, on the afternoon of_l6 August 
1944, and at about 1:30 that afternoon she saw an airplane approach at a 
low level and fly directly over the swimming pool of the club. There were 
some tall trees by the parking space near the pro shop, and the plane 
appeared to be just barely above these treetops. She did.not opserv~ any 
number on the plane and was unable to 1dent11y aitferent types of airplanes 
(Ex. E). , 

Accused's commanding officer, Major Edwin P. Gardener, testified 
by deposition that accused and all other students assigned to his squadron 
for training were required to read the safety file, which included excerpts 
from AAF Regulation 60-16 and local flying regulations. In addition this 
witness had given lectures which accused had attended, confirming the policies 
on fiying safety and appropriate punishments for violation of flying regula
tions. He rated accused's character and performance of duty as excellent, 
but thought he was not quite mature enough to realize fully the serious 
consequences of committing an act of low flying (Ex. F). 

Major Wayne L. Fulton;testified by deposition that he interviewed 
accused on 16 August 1944, following receipt of information that a plane· 
had flown low · over the Northwood Country Club, Meridian, Mississippi. After 
warning accused of his rights accused told Major Fulton that he was return
ing to Key Field from a puff target adjustment mission and that in passing 
over Northwood Country Club he decided to go down and have a look at it, 
which he did. He made one pass over the golf' course, but did not believe 
he was lower than 250 l:'eet from the ground at any time. He admitted to 
Major Fulton that he was familiar with the regulations prohibiting low 
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flying (Ex. G). Accused also made a statement to Major Andrew T. Mefi:illin, 
the investigating officer, that prior to taking orr at 1300. on 16 August 
1944, he set the altimeter.of his plane to read 300 feet, cleared the field 
and proceeded to perform his assigned mission of puff target adjustment. 
He completed the mission and was returning to the field at an altitude of 
1500 feet when he observed the Northwood Country Club. Turning west he 
entered a shallow dive, passing over the club swimming pool at an altitude 
of approximately 250 feet above the ground (R. 5). 

4. · After having his rights explained, accused elected to make a 
sworn statement, which in substance was, that on 16 August 1944, he ma.de
an authorized flight from Key Field, Meridian, Mississippi, in the perform
ance of a puff target adjustment mission. Upon completion of this mission 
and en .route back to the field he flew low over the Northwood Country Club. 
He did not intend to violate AAF Regulation 60-16, but was prompted to fly 
low because he got an exalted feeling from it. Prior. to this incident he 
had always observed flying regulations. As soon as he landed the plane he 
reported to ?iajor Gardener, his commanding officer, and told-him what he 
had done. Among other things accused stated, "I didn't want to hide any
thing for the truth is always better than a lie.*** Up until the time 
of this incident I had worked hard and had no black marked fma.rki/ against 
my record. I realize that I jeopardized my whole flying career in that one 
brief moment and I am sorry. I assure iou that it wouldn't happen again, if 
I could be given one more chance" (R. 7 J. · 

5. The evidence is clear and uncontradicted that accused on 16 August 
1944, piloted a u. S. Army airplane over the swimming pool of the Northwood 
Country Club., Meridian, Mississippi., without authority and at an altitude of 
less than 500 feet above the ground in violation of paragraph 16a (1) (d)., 
AAF Regulation No. 60-16., dated 6 March 1944, which prohibits the operation 
of military aircraft below an altitude of 500 feet above the ground, except. 
under certain specified conditions not present in this case. Two eye wit
nesses., Mrs. Josephine Edith Whitwell and 11rs. Myrtle B. Beattie., were 
sitting near the swimming pool of the club at the time of the incident and 
observed an airplane flying low over the pool at treetup level. Accused 
was familiar with AAF Regulations prohibiting low flying., and freely admitted 
that he violated its provisions, at the time and place and in the manner 
alleged. The court's findings of guilty are fully sustained by the evidence. 

6. All-members of the court., the trial judge advocate and defense 
counsel joined in a request for clemency, which is attached to the record 
of trial. The clemency request is predicated upon the representations 
that accused has potential value to the military service., that his previous 
military service and character have been excellent and because of his youth. 
The specific clemency recommended is that the sentence of dismissal be 
1uspended during accused's good behavior. 
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7. Accused is single and about 19 years and six months of age. He 
is a high school graduate and was attending Purdue University at the time 
of his enlistment in the Air Corps as a flying cadet 13 April 1943. He 
was commissioned a second lieutenant, Army of the United States, and. 
assigned to duty with the Air Corps, following his completion of the 
prescribed Flying Training Course, Craig Field, Selma, Alabama, 7 January 
1944. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors·injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
Article of War 96. · 

Judge Advocate. 
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1st Ind. 

War Department., J.A.G.O • ., ~OV 29194~ - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Gilbert R. H. Browning (0-821450)., Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. 

J. The accused on 16 Aue;ust 1944 intentionally flew an Ariey air
plane over the swimming pool of Northwood Country Club., Meridian, !.fiss
issippi, at an altitude of approximately 250 feet above the ground, 
contrary to Army Air Forces P.egulations requiring such flight to be 
at an altitude of not less than 500 feet. He was sentenced to dismissal. 
There is attached to the,record a Memorandum for The Judge Advccate 
General dated 16 October 1944, from lieutenant General Barney 11\. Giles, 
Deputy Commander., Army Air Forces,, in which General Giles recommends 
that the sentence be commuted to a forfeiture of accused's pay in the 
amount of t60 per month for six mcnths. I concur in the recommendation 
of General Giles and recommend that the sentence be confjrmed but 
corrunuted to a forfeiture of pay in the amount of f60 per month for six 
months. 

4. Consideration has been given to requests for clemency contained 
in letters from the accused; Henry F. Schricker, Governor of Indiana; 
Senator Samuel JJ. Jackson and Captain Eugene G. Carrington, AAFPDC Port 
Liaison Officer, Fort .Sam Houston, Texas. 

5. Inclosed are a draft of a letter for your signat:ure, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

~- , .•':..:..,__ , -....""l-o ,.,, ..,, > 

Myron c. Cramer, 
Major General, 

8 Incls. The Judge Advocate General. 
Incl 1 - Record of trial. 

Incl 6 - Ltr fr Capt Carrin1:;ton Incl 2 - Nemo fr Gen Giles 16 Oct 44. 
20 Sept Li/4.Incl 3 - Ltr fr accused. 

Incl 7 - Dft ltr for sig S/1:r.Incl 4 - Ltr fr Gov Schricker 7 Oct 44. 
Incl 8 - Fo:rm of action.Incl 5 - Ltr fr Sen Jackson 11 Oct 44. 

(Sentence confirmed but' commuted to forfeiture or· l60 per month for 
six months. G~C.M.O. 2, 5 Jan 1945) 
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WAR DEPARTMENT 
Army Service Forces 

, In the Office of The Judge Advocate General 
Washington, D.C. (.399) 

S.PJGX 
CM 265339 

1 7 NOV 1944 

UNITED SfATES ) HEADQUARTERS I TROOP CARRIER COMMA.ND 

~ v. Trial by G.C.M., convened at 
) George Field, I.awrenoeville, 

Second Lieutenant JOHN B. ) Illinois, 16 and 22 September 
MANNING, ( 0-66 7738), Air ) 1944. Dismissal and confine
Corps. ) ment tor one (1) year. 

---------------~-------------OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and WYSE, Judge Advocates. 

l. The Boa.rd of Review ha.a examined the record ot tria.l in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The a.ocuaed was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 61st Article of War. 

Specitice.tiona In that Secolld Lieutenant John B. Manning, Section 
A, 805th A:rm:y Air Forces Base Unit, did, without proper leave, 
absent himself from his organization while en route trom Greila.da. 
Anrry Air Field, Grena.da., Misaiu:ippi, to Alliance Army Air , 
Field, Alliance, . Nebraska, from a.bout 17 May 1944 to a.bout 20 
June 1944. 

CHARGE Ila Violation of the 95th Article of War. 

Specification 1 a In that Second Lieutenant John B. Manning, • • •, 
did, at Ka.nsu City,· Missouri, on or about the 15th da.y of 
June, 1944, with intent to defraud, wrongfully and unlawfully 
make and utter to Pe.lace Clothing Co., a oerta.in check iJ1 words 
and figures a, followa, to w1ta 

Kanaa.a City, June 15, 1944. :N-P 
Grenada Bank, Grenada., Mish Ie:r 

-
PAY TO Pa.lace ClothiJlg Co. or order tl9.24 
Nineteen am 24/100 DOI.LA.RS 

805th Bue Unit 0-667738 
Army Air Base 
Alliance, Nebr. (Signed) JOHN B. MA.NNiliG 

2lld Lt • .A..c. 

http:oerta.in
http:Grena.da
http:Greila.da


(400) 


and by means thereof did fraudulently obtain from Palace 
Clothing Co., merchandise and u. s. currency of the value 
of ~19.24, the said Second Lieutenant John B. Mam:dng then 
well knowing that he did not ha.ve and not intending that he 
should have, sufficient funds in the Grenada Bank, Grenada, 
Mississippi, for the payment of the said cheek. 

Specification~, Identical in form and substance a.a Specification 
l except that the amount is ~25.00·and the date of the offeme 
and the check is June 14, 1944. 

i 

He pleaded guilty to Charge I and its Specification and not guilty to Charge 
II and 1ts Specif;ications. He we.a found guilty of all Charges and Specifi 
cations. Evidence was introduced of one previous conviction by general 
court-ma.rtial on 10 December 1943 of a violation of the 96th Article of War 
for issuing 11bad cheeks II for which the senten cs, as approved, provided that 
he be reduced in rank to the foot of the officers of his grade and "remain 
there for a period of six months". In the instant case he was sentenced to 
be dismissed the service and to be confined at hard labor for one year. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence for the prosecution showed that during the time the 
offenses were alleged to have been committed the accused was in the military 
service of the United States as a second lieutenant, a member of Section 11An, 
805th Army Air Forces Bue Unit, Alliance, Nebraska, on detached service at 
Grenada,.. Missisaippi (R. 7). On or about 2 May 1944 accused we.a relieved 
from detached service and ordered to return to his-organization and, at his 
request, was granted seven days-delay en route in addition to the three days 
travel time between stations (Pros. Exs. A, Band C). He 11signed out" of 
Grenada, Mississippi, on 5 May 1944_(R. 8,9; Ex. D). He was entered on the 
morning report of his organization as "AWOL 5-19-44 11 (Pros. Ex. A). On 20 
June 1944 he was apprehended in Kansas City, Missouri, and on 23 June 1944 
he was returned to his base (R. 9; Pros. Ex. E). 

By stipulation it wa.s shown tha.t if Mr. George Eddy, a.n employee 
of the Palace Clothing Company, 12th-and Grand Avenu6, Kansu City, Missouri, 
were present a.a a witnes1 he would testify that on 14 June 1944 accused 
purchased from him certain merchandise a.t that establishment and in payment 
therefor and for ca.sh turned over to accused, i11ued and delivered his cheek 
for \,25 drawn on The Grenada Ba.Ilk, Grenada, Missiuippi. On 15 June 1944 
the aocuaed made other purchases through Mr • .1£:ddy, and in exchange therefor, 
wrote, .signed, and delivered his check on the 1a.me bank for $19.24. The 
difference between the sales price of purchase and the amount of the check 
was given to the accused in cash (Pros. Ex. G). It was further stipulated 
that if Mr. u.ron W. Hansen, Auditor of the Palace Clothing Company, were 
present he would testify that both checks were presented for payment to the 
drawee bank and were returned marked "not paid".· The two checks, offered in 
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evidence in conneotionwith the stipulation, bear the notation "~ocount 
closed" (R. 10.11; Pros. Exs. F and G). 

It was stipulated that if the vice-president of the Grenada Bank 
were called as a witness he would testify that the checks described above 
were presented to his bank for payment in due course in June .1944, and that 
payment was re.t'used because the aoowied's account had been closed 27 May 
1944 (R. 12-13). By/stipulation a copy of the accused's account with that 
bank from 4 March 1944 to 27 May 1944 was e.dmitted in evidence (R. 12.13J 
Pros. Ex. I). Tne account shows only two deposits made during that time, 
one of $150 on l April, and the other of illO on 3 May. The accused's 
balance immediately prior to this last deposit wa.s $.83. The resulting 
balance of $110.83 was reduced from time to time so that on 27 Ma.y 1944 
there were no funds left in the account (Pros. Ex. I). 

It was shown by stipulation that if Lieutenant J. c•. :UOOormick, 
Assistant Provost 1-rsha.1, Kansas City, Missouri, were present in court he 
would testify that the accused was apprehended on 20 June 1944 in Kansas 
City, Missouri, at which time the accused stated that he was en route from 
Grenada Army Air Field to Allianoe Air Base. An examination of his travel 
orders indicated that accused had been en route since 5 May 1944. Thereupon 
accused stated that he had become discouraged over some personal matters 
and had decided to "let his hair down and have a good time". Accused also 
stated to Lieutenant McCormick that he had issued worthless checks to 
different places of business in Kansas City in the total amount of i235. 
At the same time he stated that he wanted to make the checks good. In 
furtherance of this desire on 21 June 1944 accused procured ~00 from his 
fa.mily a.nd visited each place where he had given his bad checks and repaid 
them in full. The two checks made the basis of Charge II were not on the 
list of checks supplied by the accused to Lieutenant McCormick (R. 12). 

On 4 September 1944 the accused, after being duly warned of his 
rights, voluntarily signed a written statement which was identified and 
receivec in evidence without objection. In this statement accu.sed admitted. 
that he was absent without leave from about 17 Ma.y until 20 June 1944, and 
that the two checks described in Specifications 1 and 2 of Charge II were 
his.· He also stated that upon receipt of his back pay 3 September 1944 he 
immediately wired the Palace Clothing Company the full amount of the checks 
a.nd re.ceived a receipt therefor (R. 14, Pros.• Ex. J). 

4. The accused having been advised concerning his rignts to testify, 
to remain silent, or to submit an unsworn statement, elected to testify 
(R. 14). He stated th.at he was in the military service and that in oom
plianoe with orders he left Grenada, Mississippf, on 6 May 1944 en route 
to Alliance Army Air Field, Alliance, Nebraska. He went to his home in 
Texas for a week·, then to Del Rio, Texas, then to Little Rook, Arkansas, 
and then to Kansas City, stopping at these named places (R. 15,16). Accused 
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stated tha.t he asked for and reoeived a delay of 7 days en route .(R. 20). 
Assuming that he he.d 3 days of travel time between stations he stated that 
he should have arrived at his station about 20 May 1944. However, he did 
not arrive a.this station until 24 June 1944, after having been apprehended 
by the Military Police in Kansas City, Missouri, _20 June 1944 (R. 20,21). 
He never closed his accowit with the Grenada Bank and the la.st deposit he 
ma.de in that bank was $110 on 2 May 1944. The copy of his aooount (Pros. 
Ex. I) supplied by the bank is correct (R. 23). He admitted that he wrote 
the two cheoks (Pros. Exs. F and G). At the time he did not have his cheok 
book and kept no record of his balance (R. 16-17). He also admitted that 
he paid off worthless checks totaling $225 or $230 that he had issued in 
Kansas City with $300 he had obtained from home when he was apprehended in 
Kansas City. He would have paid these two checks if he had known of them. 
at that time (R. 18). Later, on 15 July 1944, he redeemed nine more of 
his checks that had been returned. He did this when he wu assured that 
he would not be "charged" with them. Again the two checks involved in the 
trial were not included (R. 18,19). Yfuen he received his pay on 3 September 
1944, the first that he had received stnce l May 1944, he immediately re
deemed the two checks (R. 19). 

On cross-examination accused admitted that when he issued the' 
two checks described in the specifications of Charge II he knew there was 
no balance to his credit in the bank and he made no deposits thereafter to 
provide for the checks (R. 23). In a.ddition. to drawing upon a.ll of the · 
funds in his account with the Grenada. bank a.fter his last deposit of $110 
on 2 May 1944, he issued checks during May and June 1944 totaling a.pproxillla.tely 
$425 (R. 25-26). This amount did not include the two check~ given to the 
Pa.lace Clothing Company. All ohecks have since been redeemed (R. 27). He 
admitted he had no authority to remain a.way from his organization from 17 
May until 20 June 1944 (R. 28 ). 

The a.coused stated that he was 21 years of age, married, the father 
of one child, and that his wife is an expectant mother a.t present (R. 30-31). 
H.e enlisted in the servioe 26 January 1942 and ,ru a.coepted a.a an aviation 
oadet. He wu commissioned second lieutenant 13 Deoeinber 1942. H.e spent 
six months a.t a. gunnery school, two months a.t a "B-26 11 sohool a.nd from AugU8t 
1943 until May 1944 ~e was stationed at Grenada (R. 31). While he was absent 
without leave he was drinking but was not drUlllc (R. 32). He claimed that he 
did not intend to defraud aeyone of a..ny money a.t any time (R. 33). 

6. The evidence for the prosecution, the testimony of the a.ocused, 
8lld hie plea. of'guilty establish beyond a.ny doubt that the a.couaed without 
proper leave absented himself from his organization while en,route from 
Grenada., Mississippi, to Allia.noe, Nebraska., from a.bout 17 May 1944 to 
a.bout 20 June 1944 a.a averred in the Speoifica.tion ot Charge I. The evi
dence 10 clearly supports the findings of guilty of this Charge a.nd its 
Specification that no further COilllllent or discussion is deemed neeessary. 
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With reference to Charge II and its Specifications it was proved 
beyond all doubt and admitted by the accused that on the dates and at the 
place averred in the speoifications he gave his two cheoks in exchange for 
cash and merch&Ddise drawn on a bank in which he knew he did not ha.ve suf' 
ficient funds for their pfl¥lllent. · He was forced to admit that. having issued 
checks totaling i426 over and above his already exhausted deposit of $110. 
there was no possibility of the bank paying the two checks that he gave to 
Palace Clothing Company that were the basis of this Charge. The only issue 
involved therefore is whether the accused made"and issued the checksi which 
proved to be worthless, with intent to defraud and did thereby fraudulently 
obtain cash and merchandise in exchange for them. The fact that two and one
half months later accused redeemed the two checks is a circumstance for the 
consideration of the court upon the question of intent at the time the cheeks 
were issued. but restitution does not of itself absolve accused of responsi
bility. When consideration is given to all the evidence in the case (the 
most of which is undisputed) the depleted condition of accused's bank account 
at the time the two checks were negotiated. and the great number of other 
worthless checks issued by accused at about the same time. it is clear that 
the court was fully warranted in finding that the checks described in Speci
fications land 2 of Charge II were made and uttered by accused with intent 
to defraud as alleged. Such an offense when committed by an officer con
atitutea a violation of Article of War 96 (CM 202601. 6 B.R. 171J CM 224286. 
14 B.R. 97). 

6. 1ie.r Department records show the accused to be 22 years of age and 

married. His education consisted of seven years grBJllJllB.r school and two 

years of high school. Previous to entering the service he was employed" as 

an architectural draftsman for about one and one-half years. He enlisted 

as an aviation cadet on 15 March 1942 and after completing his training as 

such was commissioned a second lieutenant. Air Corps, 13 December 1942. 

On 29 November 1943 he was convicted by a general court-martial of issuing 

with intent to defraud five checks drawn on a bank in which he had insuf

ficient funds to make payment in violation of the 96th Article of War. As 

approved by the revi'ewing authority. the sentence for this offense provided 

that he be reduced in rank to the foot of the officers of his grade and 

"remain there for a period of six monthBtt. 


7. The court was legally constituted and had jurisdiction over the 
,accuseq 	and the offenses with which he was charged. No errors injuriously 
affecting the substantial ~ights of the accused were coll1l!litted during the 
trial. In the opinion of the Board of Review the record of trial is legally 
suf.fioient to support the findings or guilty and the sentence and t~ warrant 
confirmation of the sentence. Dismissal is mandatory_ upon conviction of a 
violation of Article of War 95 and authorized upon conviction of a viola
tion of Article of War 61. 

-',,:,o!,,,..L.,,d~.a..:='-.l.Qj.:Si:4;~.::i.:::.t::=-,,,__• Judge Advocate. 

Judge Advocate.~ 1/?ZZ~\t«~~J 
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1st Ind• 

War Department, J.A.G.O., .NOV 231~4 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Second Lieutenant John B. Manning (0-667738 ), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. War Department records 
show that the accused is 21 yes.rs and 11 months of age.· He is married 
and has one chiid. and according to his testimony his wife was exper.ting 
another child in October of this year. I recommend. that the sentence 
be confirmed and carried into execution and that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as the 
place of confinement. 

3. Inclosed a.re a. draft of a letter for your signature transmitting 
the reco~ to·· the President for his action and a. form of E:x:ecutive action 
designed to oa.rry into effect the recamnenda.tion hereinabove made, should 
such action meet with approval. 

/ 

J.trron c. Cramer, 
Major General, 

3 Inols. The Judge Advocate General. 
Incl. 1-Record of trial. 
Incl.2-Draft of ltr. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed. G.C.M1 0. 29, 13 Jan 1945) 
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