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WAR DEPARTJ.lliNT 
Army Service Forces (1) 

In the Office of The Judge Advocate General 
Washinr;ton, D. C. 

SPJGK 
CM 267476 • 5 DEC 1944 

U N I T E D S T A T E S ) AR1IY AIR FORCES EASTERN 
) TECHNICAL 1'RAINWG COW.IAND 

v. 1 
) Trial by G.C.}!., convened 

Second Lieutenant GERSON ) at Boca Raton Army,Air_ 
WILSON ( 0-868091), Air ) Field, Florida, 14 October 
Corps. ) 1944. Dismissal and total 

) forfe'itures. 

OPINION of the BOARD OF REVIE'N 
LYON,,HEPBURN and MOYSE, Judge Advocates 

1. · The record of trial in the case of the officer named above 
ha_s been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of War. 
' 

Specification 1: In that Second Lieutenant Gerson Wilson, 
Air Corps, Section H, 3501st Army Air Forces Base Unit, 
did, at the Boca Raton Club, Boca Raton Army Air Field, 
Florida, between 7 August 1944 and 3 September 1944, in
clusive, feloniously receive, have and purchase two 
automobile tires, to wit: One Acme, Recap, 600xl6, Serial 
No. ·XN158568; one Acme, Recap, 600xl.6, Serial No. 1!232039; 
and two inner tubes used in connection therewith, of a 
total value of about Nineteen (}19.00) Dollars, the pro-. 
perty of the Boca Raton Club, Incorporated, Boca Raton, 
Florida, then lately before feloniously stolen, taken and 
carried away; he, the said Second Lieutenant Gerson Wilson, 
Air Corps, then well knowing the said property to have been 
so feloniously stolen, taken, and carried e:Nay. 

Specification 2: In that Second Lieutenant Gerson Wilson, Air 
Corps, Section H, 3501st Arey Air Forces Base Unit, did, at 
the Boca Raton Club, Boca Raton Army Air Field, Florida, 



(2) 

on or about 28 August 1944, feloniously purchase from 
one Private Isaac J. Phelps, one automobile tire, to 
wit: One Atlas 600xl6, Serial.No. 57556V4 and one 
inner-tube used in connection therewith, of a total 
value of about Nine Dollars and Fifty Cents ($9.50), 
the property of the Boca·Raton Club, Incorporated, 
Boca Raton, Florida, then lately before feloniously 
stolen, taken and carried away; he, the said Second Lieutenant 
Gerson Wilson, Air Corps, then well lmowing the said pro
perty to have been so feloniously !tolen, taken ~d carried 
away. 

Specification 3: In that Second Lieutenant Gerson Wilson, · · 
Air Corps, Section H., 3501st A:rrrrJ Air Forces Base Unit, 
did, at the Boca Raton Club., Boca Raton Army Air Field., 
Florida., on or about 28 August 1944, feloniously sell 
to one IJ.eutenant Dorothy G. Heath, ANC, one automobile 
tire., to wit: One Atlas 600xl6., Serial No. 57556V4 and one 
inner tube used in connection therewith, of a total value 
of about; Nine Dollars and Fifty Cents ($9. 50), the property 
of the Doca Raton Club., Incorporated., Boca F.aton, Florida., 
then lately before feloniously stolen., taken and carried away; 
he., the said Second Lieutenant Gerson V[ilson., Air Corps, then 
well knowing said property to have been so feloniously stolen., 
taken., and carried away. 

Specifi~ation.4: In that Second Lieutenant Gerson Wilson, Air 
Corps., Section H., 3501st Art:rry Air Forces Base Unit> did, at 
the Boca Raton Club., Boca Raton Army Air Field., Florida, 
between·? August 1944 and 3 September 1944; inclusive, feloni
ously receiye., have and purchase, from one., Private Isaac 
J. Phelps, four automobile tires., to wit:. One Acme 600xl6, 
Serial No. YU18074; one Goodyear., 600tl6, Serial Number 
of which has been eradicated, On~ Atlas, 6Q~6, Serial No. 
6U6l26?J and Ono Atla1, 600xl6, Ser1&1 No, ZN-,lS006, and 
tour 1nn,r tubo1 u@ed in oonneation thor,with, or a total 
value ot a.bout Thirty-Six ($)6,00) Dollars, tho propert)" 
ot tho Booa Raton Club, In0orp9rated, Boo& Raton, Florida, 
thon lately before feloniously 1tol1n, taken and carried aw~J 
he, the said Second Lieutenant Ooraon Wilson, Air Corpe, then 
well knowing eaid property to have been so !eloniou1l.7 stolen, 
taken, _and earr~ed away, 

Speoi.t'ication ,a In that Second Lieutenant Gerson Wilson, Air 
Corps, Section H, 3501st Army Air Forces Base unit, did, at 
Boca Raton Arrey Air Field, Florida, between 7 August 1944 
and 3 September 1944., inclusive., feloniously sell to Captain· 
Nell L. ·Jackson, two autanoblle tires., to 'Witz One Acme 
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600xl6., Serial No. YU18074; one Goodyear., 600xl6, 
Serial Number ·or which has been eradicated, and two 
irmer tubes used in connection therewith, of a total 
value of about Eighteen ($18.00) Dollars., the property 
of the Boca Raton Club, Incorporated, Boca Raton, Florida, 
then lately before feloniously stolen~ taken and carried 
away; he, the said Sec(?nd Lieutenant Gerson Wilson, Air 
Corps, then.well knowing said property to have been so 
feloniously stolen, t~en., and carried away. 

Specification 6: In th1:.t Second IJ.eutenant Gerson Wilson, Air 
Corps, Bection H., 3501st Army Air Forces Base Unit, did, at 
Boca Raton Army Air Field, Florida., between 7 August 1944 and 
3 September 1944, inclusive, feloniously sell to Mr. Charles 
Stevens, two automobile tires, to wit: One Atlas 600xl6., 
Serial No. 81181287; and one Atlas 600.xl6, Serial No. ZN~ 
515006, and two inner tubes used in connection therewith, 

·of a total value of about Eighteen (~18.00) Dollars., the 
property of the Boca Raton Club, Incorporated., Boca Raton, 
Florida, then lately before feloniously stolen, taken and 
carried away; he, the said Second Lieutenant Gerson Wilson, 
Air Corps, then well knowing said property to have been so 
feloniously stolen, taken, and carried away. 

He pleaded not guilty to and was found guilty of the Charge and all of 
the Specifications. No evidence was introduced of any previous conviction. 
He was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. ·The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
war 48. 

3. Evidence 

(a) For the Prosecution: 

The accused, Second lieutenant Gerson Wilson during the occurrences 
canplained of and at the time of the trial was in the military service 
assigned to Section H, 3501 AAFBU stationed at Boca Raton Army Air Field, 
Boca Raton, Florida (R. 6). During August 1944 he was washing his auto
mobilo on a parking lot near the Boca Raton Club, Boca Raton, Florida, 
(which had been taken over and was occupied by the Army of the United 
States) when a colored soldier., Private Isaac J. Phelps, an attendant on 
the lot (unknovm to the accused), washing an autanobile nearby, overheard 
the accused state that he was in need of an automobile '-ire for his car. 
Phelps approached accused and told him that he could get him two auto
mobile tires.from a wrecked truck stored in the garage in back of the 
Club. Phelps told accused that the tires were •hot•.· The accused told 
Phelps to get the.tires. That night the accused left the keys in his 
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car, and Phelps took the car around to the back of the Club, took two 

rims and two tires and tubes (Exhibits 5, 6) from one of the vehicles 

in the Boca n.aton Club garage and placed the:!!. in the car of the accused 

(R. 27, 28). The accused then returned to his car, examined the tires, 

· paid Phelps t20 for them, covered the tires vrith a canvas and drove 
the car a,.ay (E. 29 ). 

A week or ten days later, th~ accused asked Phelps to get him some 

more tires, leaving his car with the keys in it at the Boca Ii.aton Cl';.b. 

Phelps then obtained four rims, tires and tubes (Exs. 2, 3,· 4,. $) from 

~ne of the motor vehicles stored in the garage of the Boca naton Club, 

and placed them in the car of the accused. ¥.rhen the accused returned 

to his car, he covered the tires with a canvas and drove vrith Phelps into 

Boca Raton. The accused paid Phelps $25 for the four tires (R. 2e-30). 

At the request of an enlisted man, the accused.delivered two of the tires 

to Zimm 1s Bar in Boca Raton, where he was paid $20 for them by the bar

tender. He left the other two tires in one of the buildings at the Boca 

Raton A:rrrry Air Field at the direction of the same enlisted man. He was 

told by the enlisted man that the two tires left at Zi.m.~•s Bar were for a 

Mr. Stevens and that the other two tires were for~ Captain Jackson. The 


. enlisted man paid the ac7used ~;20 for the latter two tires (Ex. 16). 

TheTeafter, also during August 1944, Lieutenant Heath, upon in

structions from the accused, left her car at night time on the parking lot 

near the Boca Raton Club with the keys in it. The accused had told her 

that his •boy« would place a tire and tube in the car (.R. 25). While 

Lieutenant Heath and the accused were inside the Club, Phelps obtained 

a tire and tube from one of the vehicles stored in the-garage of the Boca 

Raton Club and placed them in the car of Lieutenant Heath (R. 31). When 

Lieutenant Heath and the accused returned_ to the car; Lieutenant Heath 

examined the tire and tube and offered to give the accused a check for 

i15.oo for the tire and tube, the price set therefor by the accused. The 

accused stated that he preferred cash, but that if Lieutenant Heath did 

not have the_cash, he would accept, and did accept, from Lieutenant Heath 

her check for ~15.00, made payable to the accused (R. 24; Ex. 7). Ac

cused paid Phelps $12 for this tire and. tube (R. 31). 


During September·1944 the tires and tubes mentioned above were re- ~
covered by an investigator from the office of the Provost Marshal, Boca 
Raton Army Air Field; two from the automobile of the accused; two from 
that of Captain Jackson; two from that of Mr. Stevens; and one from the 
automobile of Lieutenant Heath (R. 13-19). All were identified as 
the property.of the Boca Raton Club, Incorporated, by the General 
Superintendent of the Club (R. 7-12, 13). The tubes were in the tires 
when recovered and were received in evidence as Exhibits 9 to 15, inclus~ve. 

- .4 
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It was agreed by stipulation of record that the tires and tubes 
are of the following values: 

Atlas 600xl6, 57556V4 Tire,. Exhibit l $7.00 

Tube, Exhibit 9 2.50 


Atlas 600xl6, ZN515006 Tire, Exhibit 2 7.00 

Tube, Exhibit 10 2.50 


Atlas 6o0xl6, 81181287 '!"ire, Exhibit 3 6.50 

Tube, Exhibit 11 2.50 


Acme 600xl6, YU18074 Tire, Exhibit 4 - 6.oo 

Tube, Exhibit 12 2.50. 

Acme 600x16, 11232039 Tire, Exhioit 5 7.00 

Tube, Exhibit 13 . 2.50 


Acme 600xl6, XN158568 Tire, Exhibit 6. 7.00 

Tube, -Exhibit 14 2.50 


Goodyear 600xl6 Tire, Exhibit 8 6.50 

. '.l.'ube, Exhibit 15 2.50 


On 9 September 1944 the accused voluntarily made a statement con
cerning his connection with the foregoing· transactions which was reduced 
to writing, signed, and sworn to by him and admitted in evidence without 
objection (R. 36; Pros. Ex. 16). · · 

In substance "the accused set forth in his statement that he was wash
ing his car at the ttwash rack• behind the Boca Raton Club wrere he had 
mentioned the fact. that he needed a, tire for his car. He knew Phelps, 
not by name, but by having seen him around the parking lot. Phelps 
told him that he could get him two tires that would fit his car from 
someone whose oar had been wrecked and who was selling the tires. Phelps 
said the price· would be around $15. Accused said he would take them. 
Three or four days later Phelps approached the accused at the parking lot 
and said he had the tires. Accused told him that his car was in Garage 
No. 55 with the keys in it and Phelps could use it to get the tires. · Sev
eral hours later he saw Phelps who informed him that the tires were in the 
accused's car. Accused went to the car and found the tires were· there and 
acceptable so he paid Phelps $15 in cash. · The tires remained over night 
in the car visible to anyone. A day or so later accused removed the 
tires and tubes from the rims upon which they were mounted and mounted 
them on his own car himself altho he tried to find a garage where he 
could get that work done. ·· 

About a week later two· eztl.isted men whom he knew by~ignt q0d who 
had heard about his· having obtained two tires told the accused "tflat a / 
Captain Jackson and a Mr. Stevens, owner of Zimm 1s Bar, wanted some tires. 
Accused told them that he would find out if there were any more tires 
available from the person from whom he had obtained his tires. 

Several days later he saw Phelps and told him that several of his 
friends needed tires and asked him if he had any available. Phelps said 
he could get two 600xl6 tires - the. same as those he had previously 
obtained. This sounded logical to the accused as·there should be two . . 
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more tires from the same wreck available. 

•I told Phelps then to get me the two tires and that 
same evening I.went to the Club about 7:30 or 8:00 to dress. 

~ 	 I told Phelps that while I was dressing he could use my car, 
which was in the garage, and obtain the tires~ Phelps told 
me at this time that he could get me four tires so I said., 10kay1 
I'll take them•. When I fin1shed dressing and came out of the 
Club there were four tires in the back seat of my car. Phelps 
asked me to drive him to Boca Raton as I was going to the, field 
and he got in the back seat of my car and pulled the canvas top 
down over the tires, covering them and.he sat on the tires. I 
never covered the tires myself nor did I tell him to cover them. 

•I drove '.Phelps to Boca Ra.ton and dropped him and then 
went to Zimm' s Bar and delivered two of the tires to the bar
tender for Mr. Ste!!!I)hens the owner of Zimms rI and I coilected 
$20.00 for these tires. I then drove to the field and left the 
remaining two tires at Building No. 10181 I think; which is the 
place the enlisted men had told me.to leave the tires. Three 
or four days'later I ran into the enlisted men who had asked me 
to get the tires for Captain Jackson and one of them gave me $20.00 
for these two tires. · 

•The day following the.time I left the two tires at Zimm's 
bar I gave Phelps $20. 00 as I had only collected for these two 
tires at that time. A day or so later I saw-Phelps and he said 
he was broke so I gave him $10. 00 cf my money 1µ1d when I collected 
for the tires I obtained for Captain Jackson I gave Phelps $10.00 
more. I collected $40.00 for these four tires and I paid Phelps
$40.00. 	 . · 

•About a week or so later I was at one of the gas stations at 
Boca Raton., and Lieutenant Heath, a nurse, was there with her . 
car. I heard her mention that she needed a tire and I told her 
that I might find one for her if I would contact the person from 
whom I had obtained my tires. The next time I saw Phelps I asked 
him if he could get another tire and he said yes. The next time, 
a day or so later., I saw Lieutenant Heath I had her drive her 1936 
Ford Convertible to the Club. I met her at the parking lot and 
8:fter pointing out her car to Phelps, Lieutenant Heath, another nurse 
and I went into the grill of \he Club and waited. About an hour 
or an hour and one-half later I went. out and Lieutenant Heath 1s 
car was there with the tire in the rumble seat. I went into the 
club and notified Lieutenant Heath and she gave me a check, pey-able 
to me for $15.00. I cashed the chec~ the next day and gave Phelps 
the· $15.00 when I saw him. · ,,. '· 

- 6 
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•r purchased· seven tires in all from Private Phelps, 
(Two for myself and five for the othsr persons mentioned above). 
I always paid Phelps the exact· amount I collected for the tires. 
I had no knowledge of where Phelps was procuring the tires other 
than the fact he told me ha was getting them from wrecked cars. 
After I had.purchased more than four tires I assumed that from 
whatever source he was obtaining the tires must be a person who 
dealt in wrecked cars. I never questioned him as to the source 
and I had positively no knowledge that he was getting the tires 
from vehicles parked in the Boca Raton Club garages.a (Pros.Ex.16). 

~. For the defense. 
I 

Captain J. A. Shell, commanding officer of Private ~saac J. 
Phelps testified that Phelps' reputation for truth and veracity was 
bad (R. 39). 

The accused having been-advised concering his right to testify 
on his own behalf elected to testify under oath. He related in substance 
the same facts that appear in his statement offered in evidence by the 
prosecution (Pros. Ex. 16) and copied at length above. 

4. Discussion. 

Wharton's Criminal Law, Chapter XXVII makes the following pertinent 
observations: 

•Par. 1229. Receiving stolen goods knowing them to be stolen, 
and with intent to prevent the owner from recovering their full 
enjoyment, is now a substantive offense, if not by common law, 
at least by statute8 •. 

•Par. 1230. The first point to be shown*** is that the 
goods were stolen, and to prove this fact the thief is a competent 
witness. His testimony, however, like that of all other accom- 
plices, is to be scrupulously weighed, and upon it, if tmcorrobor
ated, a conviction should not be permitted to rest.• 

. 
•Par. 1231. Guilty knowledge, involving guilty intent an 

the pa.rt of the defendant, is essential to the constitution of 
the offense. This may be shown either by the evidence of the 
principal felon, supported by conoborating facts, or inductive
ly by proving that the defendant * * * aided in concealing the 
stolen property, or the like.• 

•Par. 1232. Whether the .defendant knew that the goods were 
stolen is to be determined by all the facts of the case. It is 
not necessary that he should have heard the facts from eye

- 7 -. 
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witnesses. He is required to use the circumspection usual with 
persons talcing· goods by private purchase; and this is eminently 
the case with dealers buying. at- greatly depreciated rates. 'l1hat 
which a man in the defendant's position ought to have suspected., 
he must be regarded as having suspected, as far as was necessary: 
to put him on his guard and on his inquiries. But it has. been 
said that, to justify a conviction in the case of· goods found, 
it is not sufficient to show that the prisoner had a general 
knowledge of the circymstances under which. the gopds were talcen~ 
unless the jury is also satisfied that he knew that the circum
stances were such as con::.tituted a larceny. The proof in-any 
case is to be inferential; .and among the infer~nces prominent a.re 
inadequacy of price, irresponsibility of vendor or depositor., and 
secrecy of transaction•.• 

The accused stands .convicted by Specifications 1, 2 and 4 of 
receiving stolen goods with the knowledge that. they were stolm; and 
by Specifications J, 5 and 6 of. selling stolen goods to t,wo. officers aria 
a civilian._with the same knowledge. 'l'he evidence for the prosecution and 
the testimony of the accused under oath show beyond doubt that. at.the 
times and places set forth in the Specifications the accused did receive 
the tires and tubes described in Specifications!, 2,and 4 and did effect 
a sale of the tires and tubes described in Specifications J, 5 and 6 to 
the persons named there:in. The tires and tubes-were clearly proved to 
be _the property of the Boca Raton Club and were felcniously removed, - that 
is, stolen - from the motor vehicles belonging to that Club while they 
were in storage for the:duration of the occupancy of the Club property 
by the Army. The value of the respective articles was proved by stipula-. 
tion. The only issue of fact averred by the Specifications and denied · 
by the accused was the knowledge on his part that the arti~les were stolen 
property. 

All of _the elements of -the offenses charged were proved without 
contradiction or question except that of knowledge on.the part of the 

.accused that the articles had been stolen. 

· "ifuil~ this element must be proved beyond a reasonable doubt in order 
to sustain the conviction, yet in the proof it is not necessary to prove 
actual knowledge. K.nO\·rledge may be inferred. It is sufficient to show 
that the circ:unstances surrounding the transactions were sufficiently 
suspicious to put a man of ordinary intelligence on inquiry (CM 234472, 
Cannon, 21 BR 1). As stated above,, among the facts from which such an 
inference may be drawn are·(l) irresponsibility of the vendor or depositor, 
and (2) secrecy of the transaction. Bot.h of these facts are present in the 
instant case. 

8 - .• 
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The colored soldier Private Isaac J. Phelps testified that he told 
the accused at the time he made the first purchase of tires and tubes that 
they were •hot•., which in the vernacular of the criminal means •stolena, 
and that he was getting the tires from a wrecked motor vehicle stored 
in the nearby garage of the club. The finding of guilty knowledge on the 
part of the accused is therefore supported by direct evidence. Phelps., 
however, is a self confessed and_.;:a convicted thief and having acted in the 
nature of an accomplice his testimony must be carefully scrutinized. 
Phelps' commanding officer testified that Phelps• reputation for truth and 
veracity was bad. If the findings of gui-lty knowledge on foe part of the 
accused officer rested solely upon the uncorroborated testimony of Phelps, 
it is doubtful., in view of the foregoing circumstances and the principles 
of law set forth above., if the findings could be legally sustained. 
Phelps• testimony is however supported by the surrounding circumstances of 
the case appearing in the record. It is incredible that the accused 
an army officer., unable to purchase tires in the neighborhood., could deal 
so extensively in tires with a colored parking lot attendant without know
ledge that the tires were stolen., or.that he an officer could expect a 
private in that position to be able to get for him seven tires and tubes 
in a legitimate manner. His admitted act of driving his car to a spot 
behind the club., leaving it there with the keys in it., and then returning 
to it and finding the tires and tubes mounted on rims placed in his car 
was such an unusual circumstance as to.be inconsistent with innocence of 
guilty knO"Nledge. So too was his story of driving his car at night con
siderable distances to make delivery of the tires and tubes to places 
designated by an enlisted man. The surrounding circumstances therefore 
apart from Phelps' damaging testimony - strongly support the conclusion 
of guilt. Taken together the evidence excludes every reasonable hypothesis 
except that ·or the accused's guilt. There is no valid reason for disturbing 
the findings of the court. 

It has been suggested that the findings of guilty of Specifications 1., 
2 and 4 cannot be sustained because., instead of being guilty of receiving 
stolen goods., the accused was actually a party-to the theft and therefore 
could not be legally guilty of being a receiver (Wharton's Criminal La71'., 
12th Ed. Section 1234). . 

We do not concur. wit..11 that conclusion. The accused denied all . 
knowledge of the theft. Phelps testified that the accused knew that the 
tires were stolen and intimated that he also lmew where and how he was 
stealing them•. The court having he·ard and observed the witnesses had the 
right to accept as true any part of the testimony and reject any part. 
It could accept Q true the fact that the accused knew he was buying and 
dealing in stolen goods and reject the inference from Phelps• testimony that 
Phelps was stealing the tires for acc~sed at his suggestion or request. 
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'J.'he evideno1 olearly aupportod the ooncludon that when aooueed re~eiwd 
the tires they were stolen tires and he knew it. Th& evidonce was not. 
convincing that accused knew how Phelps w&D stealing the tires and had 
him steal the tiree for him. Such a conclusion was oonjeotural, The 
conclusion reached by the court was.without a doubt the oorreot one, 
Knowing that the tires were stolen his act. ot sel.ling·them to others was 
clearly conduct of a na~ure to bring disoredit upon the service and . 
therefore a violation of Article -of War 96 as averred in Specifications

· 3, 5 and 6. · · · · 

6. Wa,;. Department records show accused · to be . 23½ ye~a of age and . 
single. He graduated from high school and from New York University. 
On 'Z7 ·May 1943 he was appointed an aviation cadet and upon canpletion of · 
his training in a communi~ations course he was on 16 December 1943 
commissioned second lieutenant, Air Corps.· · 

?. ·The court was legally constituted and.had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The Bo.a.rd of Review 
is of the opinion that the record of trial is legally sufficient to . 
support the findings of guilty and the sentence and to warrant confirm
ation of the sentence. Dtsmissal is authorized upon conviction 9f a 
violation of the 96th Article of War~ · . . d 

Judg~ Advocate. 

Judge Advocate.· 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., oEc.· 15 1944 - To the Secretary- of War. 

l. &rewith transmitted for the a.ction of the President are the 
reoord of trial a.rd the opinion of the Boa.rd of Review in the cue of 
Second Lieutenant Gerson Wilaon (0-868091), Air Corps. 

2. I concur in the opinion of the Board ot Review that the record 
of trial is legally su.fficient to aupport· the findings a.tld the sentence 
and to warrant ccnfirma.tion of the sentence. I recommend that the sentence 
be confirmed but that the forfeiture• be remitted and that the sentence 
as thus modified be carried into execution. 

3. Inolosed are a draft of a letter for your signature tranamitting 
the record to the President for his action and a form of ExeeutiTe action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approTal. 

J.tyron c. Cramer, 
Ma.jor General, 

3 Inola. The Judge Advocate General. 
Inol.1-Reeord of trial. 
Incl.2-Dra.f't of ltr. for 

sig. Seo. ot War. 
Inol.3-Form or h. action. 

(Sentence confirmed tut forfeitures remitted. G.C.M.O. 6;3, 27 Jan 1945) 
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WAR IEPART.MENT 
Army Service Forces (13)

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 

CM 267586 
21 NOV 1944 

UNITED STATES 	 ) FOUR.l'H SERVICE CO.filAND 
) AllJY SERVICE FORCES 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant OTI'O , ) Fort Mc_Clellan. Alabama, 23 
WII.,LIAM EF..NEST GERSON, ) October 1944. Dismissal, tot.a: 
(0-1592849), QUartennaster ) forfeitures and confinement 
Corps. 	 ) for three (3) years. 

) 
) 

OPINION of the BOARD OF REVIEW 
LIPSa:JlB, 0' OONNOR and GOLDEN, Judge Jdvocates. 

. \ 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: 

• 
CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Otto William 

Ernest Gerson, Quartennaster Corps, did, at .Anniston, 

Alabama, on or about a date between 1 September 1943 

and 13 October 1943, wrongfully make and utter the 

following disloyal statement against the United States 

of .America to Miss Odessa Knight, .Anniston., Alabama: 

"I am sick and tired of this war. I don't care if 1'18 

lose it or win it. If I go overseas, I'll convince 

the Germans. I 1ll give up. I'll convince the Gennans 

that I'm a Ge:nnan and that I have people in Gennany," 

or words to that effect. 


Specification 21 In that Second Lieutenant Otto 'William Ernest 
Gerson, Quartennaster Corps, did, at .Anniston, Alabama, 
on or about a date bet-ween 1 September 1943 and 13 October 
194.3, wrongfully- make and utter the following disloyal state
ment against the United States of .runerica to Miss Odessa 
Knight, Annis.ton, Alabama: 11People in this country are 
stupid. The Gennans are smart. W3 Gennans act and then 
tell you 'What 'We do. Hitl.er has the .right to rule the 
world as -well as ·President Roosevelt and Cllurchill., 11 

or words to that effect. 
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Specification 3: In that Second Lieutenant Otto William 

Ernest Gerson, Quartermaster Corps, did, at .Anniston, 
Alabama, on or about a date between 1 September 1943 
and l'3 October 1943, wrongfully make and utter the fol
lolfine disloyal. statement against the United States or 
.P.merica to 1J1-ss Odessa Knight, .Anniston, Alabama: 
"You have things figured out all wrong. Naziism and 
Hitlerism are al.right. You know, you are talking to a 
Nazi now"; thereby standing up, raised his ann in the 
Nazi salute and said:. 11Heil Hitler. '.ihat is t119 way 
I like it, me and Hitler," or words to that.effect. 

Specification 4: In that Second Ueutenant Otto William Ernest 
Gerson, QUartermaster Corps, did, at .Anniston, Alabama, on 
or about 21 October 1943, wrongfully make and utter the 
follol'li.ng disloyal statement against the United States 
of Alllerica to Miss Trannie Washburn, Anniston, Alabama: 
"I am a Nazi. It is something· to be proud of to be a 
Nazi,".or words to that effect. 

He pleaded not gullty to and was found gullty of the Charge and its Speci
fi'.cations. · He was sentenced to be dismissed the service, to forfeit al.l 
pay and allo-wances due or to become due and to be confined at hard labor 
at such place as the 'revie?iing authority might direct for three years. 
The reviewing authority approved the sentence, designated the United 
States Disciplinary Barracks, Fort I.eavenworth, Kansas, as the place 
of confinement and forwarded the record of trial for action under 
Article of We.r 48. 

3. The evicllnoe tor the proeocution 1howa that Mi~s Odesiia Knight. 
of Ann11ton, .Alabama, became aoqua1ntoc1 with the a·oou111c1, ,mo Tl&I 1ta
tionecl at nearby Fort McClellan, during the aummer ot 1943. On or 
about l September 1943 1h1 and tho aocuood commenced having 100111 en&as1
ment1 nth eane reiUJ_a.rit;r 'Which continued until about the middle ot 
October 1943. On varioua 000aeion1 during thi1 period of tiffll the 
aocueed made remarks to her mile t:rie,. ,,.re in her apartment 1u'b1tantiall7 
aa alleeed in Speei!'ic&tiona l - 3 incluaive (R. 9, 10, ll, 23). Min 
Knight conaidered the remarks very etra.nge and 1hortl1 a!'ter JJ October 
1943 reported them to a Colonel Healy and a Major Houck (it 17). 

On 21 October 1943 Min rrannie Washburn alao of Anniston, 
.Alabama, became acquainted nth the acO'llsed at the accounting eecti.on 
at Fort McClellan where 1he 'fl'l.l!I employed. Ther had a 1ocial engage
ment that night and ,mile at her apart.:nent the acO'llaed made the re
m.arks to her substantially as alleged 'in Speeitication 4 (R. 2S-26, 30). 

4. The evidence for the defense ehon that three officers nth 
19hom the accused had associated for periods of ti.me o.t' three months to 
over a year attributed to the acO'llsed a reputation for good character 
and veracity. They considered the acO'llsed a loyal Alllerican citizen llho 
-was proud or being an Alllerican or German descent (P... 49-51, 52; Exs. 2
3). There was al.so received in evidence a letter to. the accused from 
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Lientenant Colonel P. M. Hickcox regretting the accused I s mfficulties and 
recalling that the accused had previously attempted to secure.an overseas 
assignment (R. 37-38, Ex. 1). · · _ • 

The accused after explanation of his rights as a witness, elected 
to testify in his own behalf. He had had social engagements with Miss Knight 
regularly from about 1 September...1943 until he was transferred from Fort 
lficClellan about 29 October 1943. - During this time he may have tola her 
that he was disgusted with the war but he categorically denied making 
the other statements as related by her and that he had given the Nazi 
salute (R. 35-36). He first met Miss Washburn on 21 October 1943 
and had a "date" with her that night but did not make the remarks as 
related by her (R. 36). He had been inducted into the service on 21 
~.arch 1941 and had been canmissioned on 18 June 1S43 upon completion 
of Officers Candidate School. Although of German ancestry he had been born 
in this country and had 11kidded11 Miss Knight about his being a German 
(R. 36-39). He speaks German fluently since his family had spoken it at 
home but he professes that he is a patriotic American who desires us to 
win the vrar and disclaims any connection with any hostile movement (R. 39
46). He believes that Miss Knight "twisted" his remarks to her (R. 47). 

5. Specifications 1-3, inclusive, allege that the accused between 
1 September 1943 and 13 October 1943 wrongfully made certain particularized 
disloyal statements against the United States of America to a named person 
at a designated place. Specification 4 alleges a similar offense on 21 
October 1943 in which th~ particul~rized disloyal statement was made to 
another person. "Expressing sentiments disloyal to the government and in 
sympathy with the enemy" is conduct that is c.learly of a nature to bring 
discredit upon the military service and therefore violative of Article of 
War 96. ('.Vinthrop's Military Law and Precedents, 2nd Ed., 1920, p. 728J MG,I, 
1928, par. 15212). . · 

The evidence of ·the prosecution from two witnesses shows con
clusively th~t the accused utt~red the remarks as alleged. The remarks were 
made on separate occasions to two different persons. The remarks plainly 
express sentiments disloyal to the United States of America and import 
sympathy for the enemy. Although one of the persons to whom the remarks 
were made possibly might have misconstrued them, it is not probable that 
both of such persons would do· so. The conclusion is,. therefore, inescapable 
that the remarks were made as shown by-the prosecution's witnesses and 
that such witnesses did not distort them or their context from their plain 
meaning. An officer (who makes such remarks is guilty of conduct that is 
discreditable to the military service. :--The court, acting within its 
province, elected to disbelieve the accused's denials of the utterance of 
the remarks. The evidence therefore, beyond a reasonable doubt establishes 
the accused's guilt or the offenses as alleged and amply supports the 
court's findings of guilty of the Charge and its Specifications. 
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6. The accused is about 36 years old. He is a high school 
graduate; he attended Pace Institute for four years receiving a·certi
ficate in accounting therefrom in 1935; and during 1938 he attended the 
Pittsburgh School of Accounting. He is single and has pg.rtially com
pleted.the oxamination for Certified Public Accountants in the state of 
Pennsylvania. From September, 1933 until September, 1936 he was employed 
as a bookkeeper by the Seaboard Western Grain Company of New York City. 
From October, 1936 until April, 1940 he was employed by a national account
ing finn as an accountant and from November, 1940 until l~rch, 1941 he was 
employed in a similar capacity by another national accounting firm. His 
salaries varied from ~190 to fi170 per month. He has had enlisted service 
from 21 March 1941 until 5 November 1941 when he was inactiw.ted because 
he was over 28 years old. He was recalled to active duty on 14 January 
1942 and, after completing Officers Candidate School on 18 June 1943, 
he was commissioned a second lieutenant. He has had active duty as an 
officer since the latter date. 

?. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused vrere committed during the .trial. 
For the reasons stated., the 13oard of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
of the Charge and its Specifications and the sentence, and to warrant 
confirmation.thereof. Dismissal is authorized upon a conviction of.a 
.violation of Article of War 96,. 

Judge Advooa'\;I, 
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SPJGN 
CM 267586 

1st Ind. 

War Department, J.A.G.O., DEC 7 1944 - To the Secretary of War. 

l. Herewith transmitted £or the action 0£ the President are 
,the 	record 0£ trial and the opinion of the Board 0£ Review in the 
case·. of Second Lieutenant Otto William Ernest Gerson (0-1592849), 
Quartermastar Corps. · 

2. I concur in the opinion 0£ the Board of Review that the 
record ·or trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereio.i'. I recommend that 
the sentence be confirmed but that t~e forfeitures be remitted and 
that the sentence as thus modified be ordered executed• 

•
3. Inclosed are a draft of a letter for your signature, trans

mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~ •. Q........ ~Q.--n---., 


Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr• .i'or 

sig. Sec. of War. 

Incl .3 - Form of Executive 


action. 


· (Sentence confirmed bit forfeitures remitted. G.C.M.O. 1+8, Z7 Jan 1945) 



.. 


• 




WAR DEFARTME."IT 
Axmy Service Forces (19) 

· In the Office of The Judge Advocate General 
Washington, n. c. 

SPJGQ 
. CM 267587 16 NOV 1944 

UNITED STATES 7 FOURTH SERVICE COMMAND 
) .ARMY SERVICE FORCES 

v. )
) Trial by G.C.M., convened at 

Second Lieutenant WILLIAM ) Camp Murphy, Florida, 20 
R.·MCCORMICK (0-16,4.7173), ) bctober i944. Dismissal, 
Signal Corps. ) total forfeitures. 

OPINION of the BOARD OF REVIEW 
ANDREWS, FREDERICK and BIERER, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 

• its opinion, to The Judge Advocate General. 
~ -:· 

2. The accused waa tr:i.ed upon the following Charges and Speci
fications a · 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that Second Lieutenant William R. 
McConnick, Company A, 47th Signal Heavy Construction 
Battalion, did, without proper leave, absent himself 
from his organization and station at Camp Murphy, 
Florida, from about 1100, 27 September 1944 until 
about 1900, 27 September 1944. 

Specification 2: In that Second Lieutenant William R • 
. McCormick, Company A, 47th Signal HeayY Construction 
Battalion, did, at Camp Murphy, Florida, on or about 
Z'7 September 1944, wrongfully fail to repair ~t the 
fixed time to the properly appointed place for the ' 
duty of being inspected by an officer from the Inspector 
General's Department. 

CHARGE II: Violation of the 96th Article of War. 

·Specification la (Finding of not guilty). 
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Specification 2: In that Second Lieutenant William R. 

McCormick, Company A, 47th Signal Heavy Construction 

Battalion, did, a.t Camp Murphy, Florida, on or about 

27 September 1944, wrongfully take and use without 

authority one 1/4 ton truck, property of the United 

States .of America. 


Specification 3: (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications and was found 
guilty of Specifications 1 and 2 of Charge I, of Charge I, of Speci
fication 2 of Charge II and of Charge II~ and not guilty of Specifications 
l and 3 of_ Charge II. Evidence of no previous convictions was intro
duced. He was sentenced to be dismi~ed the service and to forfeit 
all pay and allowances due or to become due. The·reviewillg authority 
approved the sentence, but recommended that the execution of that 
portion thereof adjudging dismissal be suspended and that all forfeitures 
in excess of $50.00 per month for six months be remitted, and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution was introduced chiefly in the 
form of stipulations that certain absent witnesses would, if' present, 
testify according to their depositions previously taken, which were in
troduced in evidence as Exhibits (R. 7, 8, 9). The evidence relating 
to the various Specifications and the two Charges is closely intermingled 
and concerns events within the same brief period of time, so it will be 
considered together. · 

The accused, with other officers, had attended a party on the night 
of 26 September 1944 and had become intoxicated (R. 8; Pros. Ex. c, p. 2J 
Pros. Ex. D, p. 3). First Lieutenants :Y{arren (Ex. C) and Berger (Ex. D) 
tried to awaken him in barracks at about 0720 on 27 September 1944, and 
were unable so to do. Captain Billhymer, (R. 7; Pros. Ex. A), his com
pany commander, found that the accused was not in the motor pool, where 
he was on duty as company motor officer, went to the accused's barracks 
at about 1000, and succeeded in awakening him. Captain Billhymer told the 
accused to get out of bed and •get on the ball and get to workt'; that it 
was ten o'clock•. In about fifteen minutes, accused reported at the 
motor pool (Ex. A, p. 1). There Captain Billhymer ordered him to be at 
Battalion Headquarters at 1300 with certain personal data, and told 
him that •the IG would check him-. He did not appear at Battalion 
Headquarters at 1300, nor by 1400 (Ex. A, pp. 2, 3). The company morning 
re~ort showed the accused absent without leave on 27 September 1944 
from 0700 to 1000 and £!om 1030 to 1900 (R. 7; Pros. Ex. B). 

- 2 
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At about llOO, the accused came, to the motor pool and had Technician 
Fifth Grade Kesselder (R. 8; Pros. Ex. E) and Private First Class Kuehl 
(R. 8; Pros. Ex. F) leave a detail to which they were assigned and get in 
a •jeep• with him. Under the accused's orders, the dispatcher, Private 
First Class Stalbaum (R. 9; Pros-., Ex. G), made a dispatch order for the 
jeep to the training area. At the accused's direction, Kesselder (Ex. E) 
drove the jeep, with the accused and Kuehl., off the post and to a point 
about halfway between Ca.mp Murphy and West Palm Beach., where the ac
cused's automobile was stuck in the sand on a side road. On the way., they 
stopped at a tavern and had two beers, then at another tavern and had 
another beer (Ex. E., p. 2; Ex. F., p. 1). They found the accused's car at 
about 2:00 o'clock in the afternoon and worked until about 4:00 o'clock get
ting it out of the sand (Ex. E, pp. 7., 8). While the two soldiers were 
so occupied, the accused wen~ to a nearby house, where he and a lady 
friend were drinking. After the men got the car out, they also went in 
and had some drinks (Ex. E, p. 2; Ex. F, p. 1., 2). Kuehl then drove the 
jeep back to camp (Ex. F., p. 2; Ex. E, p. 2) and the accused 1¥i,d Kesselder 
drive the accused's car and take him to hunt for a telephone. They ended 
up in West Palm Beach (Ex. E, p. 2, J). There the a~cused went into a 
hotel while Kesselder waited outside in the car for about an hour., until 
the accused came back with a military policeman., who took the accused and 
Kesselder back to camp., by way of the police station (Ex. E, p. J). Cor
poral Arslan (R. 7, 8) was the military policeman. Under orders to 
•pick up•,the accused, he observed the accused come out of the hotel and 
vomit in the street, and arrested him at about 1950. 

fost Regulations, (R. 9; Ex. I), permitted certain designated officers 
only to authorize dispatch of military vehicles off the post. Major 
Hollard ( R. 9; Ex. H)., the accused I s battalion commander, was so authorized., 
but had delegated no such authority to the accused. By the orders and 
practice in effect before and after the promulgation of the Post Regulations 
referred to., the battalion commander's authorization was required for 
such use, unless the vehicle was to go to a training area. The accused's 
organization had no training area at .the time, and the training area 
which it.formerly had used was in the opposite directio~ from that taken 
by the accused (R. 9; Pros. Ex. H). 

4. For the defense also, the stipulated testimony of absent witnesses . 
was introduced, according to depositions previously taken (R. 10; De£. Exs. 
1., 2., J). 

The accused had onoe loaned five dollars to Kesselder, who had not 
yet been able_ to repay it (Ex. l). 

Captain Johnson (ZX. 2) and First Lieutenant Roderick (Eic. J), were 
with the accused at the officers• party the night before. The accused. 

' 
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left the party and later returned. The accused got very drunk and 
behaved accordingly. They left the party at about 1:00 a.m. ·On the 
way back to camp, the accused tunied onto a side road and stuck the 
car in soft sand. They worked on it until about 4:30 a.m., then left 
it and got back to camp about 6:00 a.m. The accused was still drunk 
and they had trouble getting him home. On the side road where the 
car was stuck, they had stopped at a house at about 2:00 a.m. and had 
some more drinks, staying there about an hour (Ex. 3, p.2, 3). 

The accused, at his own request, testified under oath (R. 10). 
He recounted his enlisted service, from November 1940, five and a 
half months in New Zealand and New Caledonia, becoming a Technician 
Third Grade. On the night of 26 September there was an officers' 
farewell party in Palm Beach. "Everyone seems to get .gloriousl.y tight• 
at •these parties•. The accused and three other officers drank two 
pints of whiskey before the party. The accused had eaten nothing 
but two sandwiches since the night before, and those· at and before noon. 
He went to the party, had a few drinks and ate a chicken dinner:, then 
went to see a friend, and had no recollection cf returning to the party. 
Captain Johnson, Lieu.tenants Berger and Roderick, and Lieutenant 
Celaya rode with him to the party, in a car l'lh:ich the accused had 
rented for a week. liter the party, he recalled picking up a woman 
waiting for a bus, and his next recollection was of being in the 
ditch and trying to get a ride back to camp (R. 11, ·12). He was told 
later that he was the one who stuck the car in the sand (R. 13). His 
next recollection was of being awakened by Captain Billhymer, ·who told 
him that it was noon, then laughed and said it was 10:00 o'clock, and for 
him to get on the ball and get to work .(R. 13). He had not seen the 
Post· Regulations concerning taking vehicles of! the post, and Major · 
Hollard had given him n_o specific instructions in that.regard (R. 12). 
On the morning of 27 September, he was sick and hazy, hardly lmew vmat 
was going on, and was •so down in the dumpst' that he could •hardly stay in 
one piece•. He .has always been ·on friendly terms.with enlisted men 

(R. 13). 


5. The·evidence with regard to the circumstances of the case 
was notably more expansive in scope than that usually employed to prove · 
absence without leave, failure to repair at the fixed time ·to an- · 
appointed place for duty, or wrongful use of an Arrrr:f vehicle, and much 
of it was of rather tenuous relevancy either to the specifications of 
which the accused was convicted or to the two specifications of which 
he was acquitted. He was acquitted of wrongfully striking Lieutenant 
Berger (when the latter attempted to awaken him on the morning.in 
question) and of wrongfully drinking intoxicating beverages in a 
puplic bar in the presence of the two enlisted men who went with him 
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to reccver his automobile. However,,the defense apparently regarded• 
this latitude as not objectionable, sirice not only was no objection 
made, but the defense went forward to prove and enlarge upon the fact and 
extent of the accused's intoxication on the preceding night, apparently 
regarding such conduct as extenuating the offenses proved. 

The extract copy of the morning report (Pros. Ex. B) does not show the 
date of the entry, but ~tis abundantly proved by the other evidence. 

The failure to repair to battalion headquarters, for which the 
accused was convicted upon Specificatiop 2 of Charge I, occurred during 
tne period of absence without leave for which he was convicted upon 
Specification l of the same Charge. It does not serve to explain the 
greater offense, adds little to the case, and constitutes an.unwarranted 
multiplication of charges in the circumstances of this case, contrary 
to par. 27, MCM 1928, p. 17. However, it did not injuriously affect the 
substantial rights of the accused. 

The fact appears upon the voir dire of a challenged JT'ember of the 
court that the post commander had assembled the members of the court on 
the day before the trial and delivered some remarks ·in a general way 
on court-martial charges and the imposition of sentence commensurate 
with the offense (R. 3B), but the showing made was not sufficient to 
justify the exclusion of that member from the court, and the challenge 
was properly not sustained (R~ JC). Challenge was sustained as to 
another member who had made statements reflecting unfavorably upon the 
accused (R. JD,E). The defense then accepted the court without ob
jection to any other member (R. J). 

6. The accused, in propria personam,. has appealed for clemency by 
l~tter attached to the record proper. In that letter, he cites his 
previous service, ·the absence of previous convictions, and the absence 
of moral turpitude in the offenses of which he was convicted. He attri 
butes his misconduct to a period of intoxication following an en~r
tairnnent sponsored by his battalion connnander, at which intoxicants were 
freely used in connection with the dinner. He complains of the atmos
phere of his trial, in that the court was assembled on the day before by 
the post commander, who had selected and recommended the members of the 
court for appointment, and·addressed on the subject of punishment; that 
one member who was challenged for cause failed to disclose his disqual
ification on the general question addressed to the court, which made it 
necessary for the defense to bring out on voir dire, in the presence of 
the rest of the court, that this officer, a senior member of the court, 
regarded the accused as a bad influence and undesirable associate for 
other officers; and in that the trial judge advocate, in argument, urged 
dismissal in the event of conviction. The accused suggests that the 
punishment imposed was unduly severe. 
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7. War Department records disclose that the accused is 25 years of 
age, and indicate that he is unmarried. In civilian life, he completed 
a high school education and some night school study. Ee participated 
in school fcotoall and boxing as active sports, and held a district 
bantamweight championship in Golden Gloves boxing competition in 1939. 
Ho ,:orked as a telzphone lineman in the North Carolina State Forestry 
Service durin6 s-wnmer vacations from ~chool and was later employed as 
a. shipping clerk for the L:etalizing Engineering Company in New York. He 
enlisted in the Regular .Army 8 November 1940 and served in enlisted 
status, including five and a half months overseas in the South Pacific 
'l'heater of Operations, until he was returned to the United States 26 
January 1943 to attend Officer Candidate School. As an enlisted man, 
he advanced to become Technician, Third Grade. He was commissioned 
a second lieutenant, Signal Corps, Army of the United States, 26 May 
1943, and assicned to duty with a pigeon replacement company, later to 
construction battalions, with which he did supply and motor duty. 
Comment in correspondence in his .file indicates that he was transferred 
from one battalion to another as a result of reclassification pro
ceedings. On 9 August 1944, disciplinary punishment under the 104th 
Article cf War was imposed upon him for unbecoming conduct in associating 
and drinking with enlisted men and using a government vehicle £or un
official purposes. .An application made by him for transfer to parachute 
troops was rejected by reason of an existing surplus of parachute offi
cers. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were canmitted during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 61st Article of War or 
the 96th Article of War. 

~Judge ~dvocate. 

Judge Advocate. 

~ 1-.!udge Advocate, 
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SPJGQ 
c;r 267587 

1st Ind. 

war Department, J .A.G.o., DEC 1~ l<344 - To the Secretary 0.1.~ War. 
I 	 I1: Herewith transmitted for the action·of the·President are the 

record of trial ,and.the opinion of the Board of Review in the case.of 
second Ll.eutenant William R. McCormick (0-1647173), Signal Corps. 

·2. I concur in the opinion of the.Board of Review that the record 
of trial is legally sufficient to support the findings of guilty, to 
support the sentence and to warrant confirmation of the sentence. By 
reason of the apparent need for effective punishment, I recommend that 
the sentence be confirmed, but, in accord with the recorrunenda.tion of 
the reviewing authority and by reason of indications of salvage value 
of the accused as an officer, I recommend that all forfeitures jn excess 
of $50.00 per month for six months be remitted; that, as so modified, the 
sentence be carried into execution, but that the execution of that portion 
thereof adjudging dismissal be suspended during good behavior. · 

J. Incloscd are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommenda
tion, should such action meet with approval. · · 

~oq-·--'--~-

Myron c .. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

Incl 1 - necord of trial. 
Incl 2 - Dft. ltr. for 

sig. S/w.

Incl 3 - Form of action. 


(Sentence confinred rut all forfeitures in excess of $50 per month 

for six months remitted. Execution of that portion of sentence 

adjudging dismissa~ suspended. G.C.M.O. 21, 10 Jan 1945) 
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iJ N I. T :.3 D S 'f A T L S 	 ) NINTH SERVICE CWUAND 

) ARllY Sl!:HVIC& FORCES 
v. 	 ) 

. ) Trial by G.C.M., convened at 
Cantain THOluAS r.I. THl~.SSlliR ) Presidio of San Francisco, 
(0:.506664), Corps of ) Galifornia, 13 October 1944. 
Engineers. ) Dismissal. 

OPL"'HON of the BOARD OF REVIEW 
TAPPY, MELNII;ER and GAMBRELL, Judge Advocate~.; 

l. The Board of Revie,., has eiramined the record of trial in the case 
of the officer named.above and submits this, its opinion, to The Judge 
Advocate General. 

' ' 
. 2.

. The accused was tried upon the following Charge and Specifi 
cations: 

CHAP.Gg: Violation of the 96th Article of War. t'\ · 
Specification 1: (Finding of 	not guilty). ' \ 

Specification 2: (Finding of 	not guilty). 

·Specification 3: (Finding of 	not guilty). 

Specificatio~ 4: (Finding of 	not guilty). 

Speqification 5: In that Captain Thomas M. Tressler, Corps of 
Engineers, did, at San Francisco, California, on or about 
December 18~ 1943, without proper authority wrongi'ully use 
on unofficial business of his own an Army pickup truck, 
property"',of the United .States, furnished and intended for 
the milita:ry service thereof. 

,Specification 6s In that Captain Thomas M. Tressler, Corps cf 
Engineers, did, at or near San Francisco, California, on or ,· 	
about December 18, 1943, wrongfully accept th9 sum of $4()0 ·. 
in lawful money of the United States as a gift from Mr. W~T. 
Davis, a pers9_n with whom the said Captain Thomas u. Tressler, 
in pursuance of his'duties as Procurement Officer, Lathrop 
Engineer Depot, Lathrop, California, ':was then negotiating for 
the purchase of property for the government of the United States. 
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Specification 7: (Finding of' not guilty). 


The accused pleaded not guilty to all Specifications and to the Charge. 

He was found guilty of' the Charge and of' Specifications Sand 6 thereof' and 

not guilty of all other Specificstions. No evidence of' previous ·con- · 

victions •s introduced. He "Was · sentenced to be dismissed the service and · 

to pay a f'ine of' $400. The reviewing authority approved ~ so much of' 

,the sentence as provides for dismissal and f'ora.rded the record of trial 

!or action under Article of' Vlar 48. · 
. . . . 

.'.3-. In support of' Specilications S and 6 of' the Charge, the prose.- · 
cution introduced evidence to sh011' that during the latter part of' 1943, 
accused was engaged in.pirchasing heavy.duty machinery' tor·the Corps of 
Engineers and one of' the individuals with whan he had business rel.Ationa 
was Mr. W.T. Davis of Albuquerque, New_ Mexiuo, a man of' substantial means 
'Who owned both the W.T. Davis Construction Compaey and the E¥:port Equipnent 
Company. Mr. Davis apparently had knowledge,- as well as the means and 
ability of' obtaining knowledge, of' the location and ownership of' second
hand heavy.duty machinery throughout the_countrr 11hich he -would cover with 
his personal contract to purchase, if' it are for sale and ·in satiataotory 
·condition, and would thereaf'tl!!r otter tor sale to various· of' the procurement 
agenoiH of' the Government, inoluding·the Corps of' Engineers. Mr. Davis 

· first met accused 1n Sal.t le.ke Cit,', Utah, llhen he •s called there by the .· 
Ninth Service Command and asked to assist in locating and aoquiriJlg heavy 
duty machine shovels. Thereafter he submitted to the Corps of Engineers, 
through accused; various pieces of hea'Vy machinery' he had located ·on ~ 
around the west coast of' the country' which were Zoejeoted by accused because . .. 
they failed to meet specifications or were in unsatisfactory' condition ' 
(R. 28-30, 42) • 

Davis eventually located three· used machine shovels owned by the 
Guy F~ Atkinson Company, a contracting concern in San Francisco, Califomia. 
Two of' these shovels, both known as BuC)'l"\la Jnodtl 43-B, art located at 
Neah Bay,- Washington, and the other, a Bucyrus model se>-B, was loca_ted 1n . 
Oakland, Calit'.ornia. Davis contracted to pu.rchase the model 50-B·ms.chine 
shovel for ·$17,500 and one ot the model 43-B shovels tor $1.8,750 (R. 19:
20, 22, 2.3, 31-33). Thereafter, during December 1943", accused arranged 
to pirohase two ·ot these machines from Davis tor the Corps of' EnginHrs 
and on 18 December 194.3, at San Francisco, Califomia accused. and Davis 
completed their negotiations, arriving at a price of' ~,S6S tor ~ 43-B 
model shovel and $23,000 tor the S0-B model shovel. The purchase prioes 
included expenses .to be inouZTed by Davis in rebn1Jd1 ng and repairing the 
machines according to the agreement of' the parties (R. 34-37, 4.3,48,53). 
Both or these machines were. evenwa~ rejected ·by the Govermnent 1n April 

· 1944 and the contracts cancelled (R. 40). It should be noted at this point 
that of .the five Specifications of' which accused proper;q was found not 
guiltq, two· of' them charged accused with wrong!'ul.11' and unlA~ recom
mending the purchase b7 the United States of' these_ two machine shovels frail 
W.T. Davis Company" at the pricea negotiated rather than at the prices tor 

'Which Davis obtained ;them from the Ouy F. A~-~- CompeJv'. . 
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On 18 December 194.3, after.completing their negotiations on these 
two machine shovels, accused and- LJavis proceeded to a race track just out
side the city of San Francisco in an Arny pick-up truck. At the race 
track Davis placed a bet_on one race and won. On succeeding races, Davis 
selected the horses on which beta;:wcre to .be placed and accused then placed 
the bets and collected the winnings.· After the fir~t race all subsequent 
wagers were made from the money previously won. Vihen the races were over 
Davis divided the winnings with accused giving him sanething in excess of 
$300. Davis was not positive whether or not accused contributed any ftm1.s to 
the a~ount bet on the first race or if he and accused originally agreed to 
divide any amount they might win. It was customary for Davis, when he at 
tended a race track .-rith other individuals, to have the members of the 
party pool their betting money and then divide all winnings. Davis· testi 
fied he had no thought of bribing accused·when he divided the track winnings 
m.th him. Davis had previously offered to loan aooused some money but the 

latter had declmed to accept it (R. 40, 41, 45, 50, 51). 


• Sometime between 15 June and 15 July ·1944, Lieutenant Colonel 
John H. Amen, Inspector General's Department, conducted an investigation 
with respect to accused's.activities in procuring heavy machinery for the 
Government. During the investigation and after accused had been fully ad
vised of his rights under Article of War 241 accused stated that a Govern
ment pick-up truck, which was used for transportation between San Francisco 
and accused's station, was employed by.accused to transport·Davis and him
self to the horse races on 18 December 1943 (R. 56, 57) •. Earlier on this . 
same day while accused was negotiating the purchase of the two machine 
shovels from Davis, accused remarked that he had been granted leave over 
the Christmas holidays and was attempting to arrange Anny airplane trans
portation to his home in the east but did nQt·know if he would be succe~sful. 
-i'lben Davis inquired why he did not travel by civilian airplane accu·sed re
plied that he was unable to afford it. Davis offered to loan accused the 
necessary funds to obtain such transportation but accused re.fused to accept 
the loan. Davis then 9uggested they attend the horse races and "see what 
we can do there". At the race track Davis contributed the money to place 
the first bet and accused contributed nothing. The. ,v.i.nnings for the day · 
amounted to about $800 of 'Which Davis gave accused $400 telling him tha~ 
in turn he owed Davis "tv10 and a half". Accused later determined that. 
Davis Meant accused owed him ~2.50., one-half of Davis 1 original bet which 

. had pyramided 	to $800., and accused paid the amount requested. Accused 
placed the $400 in a box in his quarters at Lathrop Depot and never.de
posited it in his bank account or spent any of it because his conscience 
preve~ted him from doing so {R. 58, 59). . 

. I 	 . 

4. After. his rights as a witness had been fully explained to him., ac

cused elected to take the stand and give sworn testimony in his ovm behalf. 

He testified that he was 53 years of age and had served about 2 years as a 

"sergeant first class" in the ambulance corps during the .first World War. 

In civilian life he had been engaged in the machinery and construction 

business, having been employed as 1:1, sales engineer by Lee T. Ward Company 

from 1924 't9._J.,9;2-and later similarly employed by Howard w. Read Company., 
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of Philadelphia, Pennsylvania (R. 62, 99, ioo). He entered military 
service on 19 December 1942 and was assigned to the Procurement Section 
of the Philadelphia Engineer's Office from then until? September 1943. 
His duties·were to locate and inspect used construction cranes and recommend 
to the Office of Chief of Engineers the purchase of such as were satisfactory 
(li. 62, 63). 1Th.ile assigned to the Philadelphia Engineer's Office accused 
was instrumental in the Government's purchase of 19 machines at a total 
price of $287,000, with only occasional complaints being voiced by the 
users thereof because of the seller's failure properly to perform agreed·, 
upon repairs (R. 63, 64). · 

On 7 Septenber 1943, accused was transferred to the .west coast. 
In November 1943, the procurement system was reorganized and to the Chief 
of Engineers was delegated the function of purchasing heavy duty machinery 
for all branches of the service a~d for lend-lease. In turn, such machinery· 
was to be requisitioned by the various branches and be apportioned to lend
lease through the Chief of Epgineers. Accused was being continually urged 
by frequent directives to purchase all such machinery as could be found· 
and from September 1943 until the first part of 1944 he located and recom
mended the Government's purchase of about 28 pieces of machinery of which 
24 were bought for a total of some $560,000. During that period he had 
inspected approximately 100 pieces of heavy machinery (R. 64, 66, 68, 92, - ) • 

Accused testified that on Saturday, 18 December J943, ·he was in 
San Francisco negotiating.the purchase of machinery from Davis. By·2 or 
·3 p.m. that day they had completed ·their negotiations relative to the two 
machine shovels, Bucyrus models 43-B and 50-B. That left but one other 
transaction pending between them and accused eventually·purchased the 
machine involved directly from the owner thereof -when Davis' deal vdth the 
owner failed to materialize (R~ 86, 87, 95, 98). During their negotiation 
on 18 December 1943 Davis remarked that a horse which he had trained at his 
ranch near Tahoe Lake was racing that day at Bay Meadows track. Accused · 
replied that if they completed their work in time they might attend the 
races (R. 87). Accused also infonned Davis that their negotiations had to 
be· concluded promptly because he had been authorized a ten day leave com
mencing 22 December 1943 which he hoped to spend with his family if he was 
succes~ful in obtaining passage by Government airplane. Davis inquired 
why accused did not use commercial air transportation facilities and the · 
latter replied that he.could not afford it. Davis thereupon offered to 
loan him the requisite funds but accused refused to accept the loan (R. 88). 

Accused further testifier!. that after completing their negotiations 
about 3 p.m. that afternoon, he and Davis sought a taxi cab to transport 
them to the race track but none could be located. F:i.nally they used an 
Army pick-up truck to convey.them to the track (R. 89). Accused gave no 
thought to the propriety of such use of a government vehicle and did not 
learn that it was im~roper until after the investigation had been commenced 
in June 1944 (R. 102). 
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At the race track Davis placed a bet on a race; won and then 
stated to accused nThere is our money to play the rest of the dayn. There
after Davis did the "brain workn and determined the bets to make on the next 
four races 'While accused performed the 11foot workn; inasmuch as Davis suf

. fered from a lee condition, and placed the bets decided upon by Davis and 
collected the winnings therefrom. As they left the track after the races 
were over, Davis handed accused $405 saying "Here's yoursn (R. 89). Accused 
pocketed the money but later at the hotel he became doubtf'ul. of the propri
~ty of accepting it and informed Davis_ that it did not "look rightn. Davis 
reassured him sa~ that. they had made the bets together and ,that all ac
cused owe<:3: him vias ntwo and a half". Tb.at evening when accused asked Davis 
what he meant by "two and a half" Davis replied.that aqcused · · 

·owed him $2.50 of the i405 he had given accused in order to adjust the. 
division of the day1s proceeds evenly between them. ·Accused had.never before 
wagered on horse races (R. 90)~ . · · · · · · . 

Accused admitted that, during the investigation conducted by 

Colonel Amen, he told the colonel that his conscience bothered him after 

he accepted this. money- However, accuse~ explained he did not mean that ·. 

he felt he had obtained the money in a questionable manner but that he · 

meant he did not gamble and did not relish spending money so obtained 

(R•. 115, 116). - ' . 


5. Before comnenting on· the facts and 'law of this case certain conduct
of the president of the court must receive attention. 'While questioning 
the accused on the stand, the president stated to him, without any justi 
fication apparent on ·the face of the record, 11I -don't warit an argument or 
a speech. If you can't answer say so11 (R. 104) •. later,· when accused, 
in answer to a question posed by the pr,sident, stated that at.the race · 
track they placed their.bets "on the nose", an exprossion he learned at 
the track that day, the president offered the obse_rvation, "You learned 
quite a lot the first day" (R. 113). . These remarks by the president were 
improper although they- do not affect the validity of the trial. Members. 
of a ·court-martial should be dignified. (MCM 1928, par. 38)./ For a member 
of a court-martial to belittle an accused'vlhile he is exercising his 
statutory privilege to testify in his own defense hard]¥ comports with the ' 
dignity expe'cted of the members of such a court.· It is most inappropriate . 

.for any member of the court to use such an occasion as an opportunity to 

·offer gratuitous, _sarcastic remarks to an·accused. · 


. _ 'The prosecution I s evidence off~red under Spec.ification 5 of th• 
Charge, corroborated by the testimony of the accused himself~ conclusive]¥ 
demonstrates that accused and Davis used ari Army pick-up truck to provide 
them with transportation to a race track on business admittedly of an 
uno:t:ficial character. It is express]¥ provided by paragraphs 6!, and h, Anrry 
Regulations 850-15, 28 August 1943, that Government motor vehicles will on]¥ 
be used for official business and for certain other authorized,activities 
among 'Which is not included transportation to race tracks for pure]¥ 
private· purposes. The Arm:, Regulations constitute standing orders to all 

' 

5 
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military personnel and a violation of such orders is an offense under 
A;;ticle of War 96 (.uc;i, 1928, par. 1522.). The Army Regulations are 
public military r_egulations and all military personnel are presumed to 
have knowledge thereof just as is the case with public civil law. Accused's 
ignorance of the regulations under cpnsideration, assuming that to be the 
fact, constitutes no defense to the offense charged. The evidence sustains 
the f:i,nding of g11ilty of Specification 5 of the Charge. 

Undisputed evidence also demonstrates that, while accused was 
engaged in his official duties of negotiating purchase contracts on behalf 
of the United States, he accepted a gift of approximately $400 from a . 
civilian with vrhom he was conducting such negotiations.~ It was provided by 
paragraph 2 (e) (2), Army Regulations 60Q-10, 2 June 1942, the regulation 
in effect on 18 December 1943, that every member of the military establish
ment in the performance of military duties shall refrain from participating 
in all activities "which would tend to interfere with or hamper in any degree 
his full and proper discharge of such duties or would normally give rise 
to a reasonable suspicion that such participation would have that effect. 
Any substantial departure from this underlying principle would constitute. 
conduct punishable under the Articles of War". One of the "activities so, 
prohibited is "acceptance by an officer of a substantial loan or gift or 
any emolument from a person or firm with whom it is the officer's duty as 
an agent of the Government to carry on negotiations". (Par. 2 (e) (2) (a), 
AR 600-10, 2 June 1942). This identical regulation is contained in the 
same paragraph and section of. the presently effective Army Regulations 
dated 8 July 1944.· It has been held ;to be a·violation of Article ·of War 96. 
for an officer to accept an unsolicited gift, even though not predicated 
upon any "past or future consideration or.favor", from any person with 
whom he may be trarn;iacting public business .(21 BR 243, CM 235011,Good'llan). 
From these authorities it is quite apparent that accused's conduct in 
accepting a gift from Davis under the circumstances here present constituted 
a violation of Article of 'War 96. The evidence sustaire the findings of 
guilty of Specification 6 of the Charge. 

6. Accused is 52 years of age. From 2 June 1917 to 13 June 1919, 
he served as a sergeant first class in the United States Army Ambulance· 
Corps. He was connnissioned a captain., Army of the United States, directly 
from civilian life on 7 ~•cember 1942, and placed on limited service with 
the Corps of Engineers ·to negotiate, purchase and inspect heavy duty 
machinery for the government•. For approximately 16 years of his civilian 
life accused had been engaged in selling, purchasing, servicing ~d 
appraising heavy equipment and machinery. From 1936 to 1942 he was so 
employed.by the Howard Read Corporation, Philadelphia, ~ennsylvania, having 
started with a· salary of $2400 per annum which had been increased to $3900 
mu: !YID1!m by 1942. 

7. The court was legally constituted and had jurisdiction of the 
p~rson and the offenses. No eITors injuriously affecting the substantial 
rights of accused were comitted during the trial. In the opinion of the 

:_ h 
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Board of Review the record of trial is legally·sufficient to support t.~e 
findings of guilty and the sentence as approved by the reviewing authority 
and to warrant confinnation of the sentence. Dismissal is authorized 
upon conviction of a violation oJ Article of War 96. 

Judge Advocate. 


Judge Advocate. 


u~M· J Lr& ~udge Advocate. 
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War Def8rtment, J.A.G.O., UE.C6 1944 - To the Secretary of War. 

l. Herewith are transmitted for the action of the President the 

record of trial and the opinion of the Board of Review in the case of 

Captain .Thomas M. Tressler (0-506664), Corps of Engineers. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirmation 
of the sentence. The accused was found guilty of using a Government motor 
vehicle to provide personal transportation while engaged in unofficial busi
ness and guilty 0£ accepting a gift of approximately $400 from a civilian 
with whom accused, in the performance of his official duties, was·negotiating 
for the purchase of heavy duty machinery for the United States. Accused's 
c,;>nduct in accepting the gift of S;400 under such circumstances violated 
express provisions of the Army-Regulations and demonstrates his unfitness 
longer to remain an officer and to be entrusted with the business of 
negotiating public purchases. I recommend that the sentence as approved 
by the reviewing. authority be confirmed and carried into execution. • 

3. Consideration has been given to a letter from accused to Major 

Harold Furst, Trial Judge Advocate, dated 28 October 1944. 


' 4. Inclosed are a draft of a letter for your signature, transmitting 

the record to the President for his action, and a form of Executive action 

designed to carry into effect the recommendation hereinabove made, should 

such action meet with approval. · 


4 1nc1s. Myron C. Cramer, 
Incl 1 - Record of trial, Major General, 
Incl 2 - Ltr .£r accused The Judge Advocate General. 

28 Oct 44. 
· Incl 3 - Dft ltr for sig Sfil. 
Incl 4 - Form of action. 

(Sentence as approved b;y reviewing authorit.r conf'imed. 
O.C.M.O. 62, 'Z7 Jan 194S) 

-s
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UNITED STATES 	 ) FOURTH ARMY 
) 

v. 	 ) Tri.al by G.C.M., convened at 
) Camp Hood, Texas, 2:) and 30 

Technician Fifth Grade DAN ) September 1944. Each: Death 
BO.SWELL (34166892), Company A; ) by haxlging. 
l'r.i.vate AMOS THOMAS (38160800), ) 
Company B; and Private GEORGE ) 
GILL JR._ (38160810), Reconruds- ) 
sance Company, all o! the 827th ) 
Tank Destroyer Battalion. - ) 

·------ 
OPINION o:t the BOARD OF REVIEW 

LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
ease of the soldiers named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused were tried upon the following Charges and Specii'i 
cati.ons: ·· · 

· CHARGE I: Violation of the 92nd 	Article of War. 

Specit"ication: In that Tee 5 Dan Boswell, Company A, .82'7th 
Tank Destroyer Battalion, Private Amos Thomas, Company 
B, 827th Tanlc Destroyer Battalion and Pri:vata George 
Gill Jr., Reconnaissance Company, 827th Tank Destroyer 
Battalion, acting jointly, and in pursuance of a common 

· . · intent, did, at North Camp Hood., Texas., on or about l 
September 1944, with ·malice aforethought., will.f'ulJJr, 

, deliberately, feloniously., unlawtully., and with pre
meditation kill one Staff Sergeant Otis Wilson, Company 

•.l, 827th Tank Destroyer Battalion,·_ a human being by 
striking him over the head and neck llith a stove grate 
shaker and cleaver and by cutting him liith a butcher 
knife. 
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CHARGE II: Violation of the 9.'.3rd .Article of War. 

Specification: In that 'l'ec 5 Dan Boswell, Company A, 82'7th 
'l'ank Destroyer Battalion, Private Amos Thomas, Company 
B, 8Z7th Tank l;estroyer Battalion, and Private George 
Gill Jr., Reconnaissance Company, 827th Tank Destroyer 
Battalion, acting jointly, and in pursuance of a eon:mon 
intent, did, at North ~amp Hood, Texas, on or about l 
September 1944, by force and violence and by putting 
him in fear, .teloniously take, steal and carry away from 
the person of Sta.ff Sergeant otis Wilson, Company .A., 
8Z7th Tank Destroyer Battalion, one thousand six hundred 
and twenty two and 00/100 ($1622.00) dollars., lalfful . 
money of the United States, the property o.t said Staff 
Sergeant Otis Wilson. 

Each accused pleaded not guilty to and was found guilty of the Charges 
and Specifications thereunder. . Each accused was sentenced to be hanged 
by the neck until dead. Both the findings o.t guilty and the imposition 
o:£ the sentence as to each accused were concurred in by an· the members 
of the court present at the time the vote was taken. Evidence o.t two 
previous convictions . .tor military of:!enses in violation of Article o.t. 
War 96 were introduced against the accused Boswell., and evidence of one · · 
previous conviction for a military of.tense in violation of Article of 
War 61 was introduced against accused Thomas. The reviewing authority 
approved each sentence and forwarded the record o.t trial for action 
under Article·o.tWar 48. 

3. The evidence for the prosecution shows that between the hour 
of midnight, 31 August 1944, and 0100, l September 1944, Staff Sergeant 
Otis Wilson o.t Company A, 827th Tank Destroyer Battalion., was heard 
nhollering·or kind of screaming" in the mess hall of his company at 
North Camp Hood, Texas (R. 101 l.5). A few minutes later he was found 

.lying on the noor o.t Company AI s 1dtchen w1th a number of deep cuts 
on the back ot his neck and with "blood all over the kitchen" (R. 22, 
24; Gov. Exs. B, c, D, F). His body lay in a pool o:t blood five i'eet 
in diameter. Blood was spattered along the wall between the. serving 
table and the stove, under the serving table., and on a shelf. Blood 
spots formed a colored rectangle on the nearby serving table (R. !0-51). 

A medical eXBminati.on made a short time therea.fter revealed that 
he was dead and that his death had been caused by' 11violence". He had a 
deep laceration on the back of his neck at the base of his _brain which ex
tended from ear to ear. This lfOund penetrated inward to the spinal column 
and appJirently had been caused by several blows i'rom a cutting instrument. 
On the anterior side of his neck there ·was a lacaration which cut the ex
ternal mastoid muscles. There was also a bruise over his forehead and a 
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laceration over th~ occipital region exposing his skull. In addition, 
there was a V-shaped laceration over the external posterior region of 
the skull which appears to have ~en made w.i. th a sharp instrument. The 
medical witness lll'lo examined the deceased was of the "impression" that 
three dif~erent instruments had been used to inflict the wounds de
scribed (R. 33-34). 

An examination of the mess hall revealed a number of red spots, 
apparently caused by blood, on the sill of the back door of the mess hall 
and .t'ootprints in the soft mud leading .frqm that door (R. 46). These 
footprints turned "left or south" toward the area of Company B (R. 47). 
They crossed the woodem duck walk and. led to the barracks of Company B 
about fifty yards distant .from the Company A mess ha:.l. Near the steps 
of one of Company B•s barracks there was found.a stove grate shaker stained 
with blood ·and with human hair adhering to it (R. 47). In the imn:ediate 
vicinity of. "Headquarters" a pair of coveralls nth bloodstained sleeves 
was .found (R. 67). · Inside the coveralls was the laundry mark 11B6892" and 
in one pocket was an address book bearing the name "Tech Sergeant Dan · 
Boswell, Co. A, 827th TD Bn; APO 185, c/o PM, IJJs Angeles, Calif". In 
connection with this discovery the evidence shows that the Army Serial 
Number assigned to the accused Technician .Fifth Grade Ban Boswell was 
3ll66892 and that the last four digits of his serial number was used by 
him as his laundry mark (R. 67-68, 93, 96; Gov. Ex.. I). · 

FollO'Wing the above discovery the accused Boswell was placed 
under arrest and taken to the local guardhouse. There he was searched 
and $123 was found in his purse. Hidden in one o.f his socks was also 
1'ound a roll 01' bills amounting to $1622, including eight $100 bills. 
When asked where he had obtained the money concealed in his sock, the · 
accused replied that he had obtained it "from Sergeant Otis Wilson" 
(R. 70-721 74). 

Later, the accused was taken to the office of the Provost 
Marshal and after being warned that he did not have to make any state
ment or answer any questions and that if he did it could be used against 
him, be made a voluntary confession (R. 80, 81). This was admi.tted into 
evidence under the ruling that it could legally be considered only against 
the accused Boswell and that it could not be considered as evidence against 
the other accused (R. 80, 85). The confession was worded as follows: 

"Shortly after midnight on the night of 31 August to 
l September 1944, I was standing in the door of my barracks. 
Two gw:.rds were walking dom the street. One of them, Pvt. · 
Gill called to me and said, 1 Let 1 s go to the Mess Hall and 
ask Sgt. Wilson for a sandwich.• I said, 10kay, 1 and I joined 
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them in the street, and we three, Pvt. Gill, Pvt. Amos 

Thomas and myself went up to the, window of the Mess Hall. 

Yfe looked in there and Sgt. Wilson was counting his money. 

I don 1t know how much money he had,'but we saw a lot of 

bills. He had been ironing some clothes and the clothes 

and the iron were on the table. After we had seen the money, 

Pvt. Gill said to me, 1Let 1 s rob him,' and I said, 'All 

right. 1 'fhomas didn't say anything. Gill had khakis on. 

Having just come off guard, and he asked me if' I had any 

fatigues. I said, 1I had a pair lying on my bed. 1 I went 

and got the fatigues for him, and he stayed on the outside. 

After I brought the coveralls back, he slips them on over 

his khakis. After 'he puts on the fatigues, we go up to 

the door and knock on the window. Sgt. Yfilson takes up 

his shirt and puts the money in his shirt pocket. Sgt.· 

Wilson opens the dOor after he puts the money in bis shirt 

pocket. When we got on the inside we asked him for a cheese 

sandwich. '.l.'hen Sgt. Wilson go es to the frigidaire box and 
gets three pieces of cheese out of the box. After Sgt. Wilson 
got the cheese, he goes back to the bread box and gets the 
bread. He was still in the storeroom after he got the bread. 
After he got the·bread he passes by the frigidaire going to 
the kitchen. After Sgt. Wilson p~sses by I get the grate 
shaker off the field range. I went behind him, and the other 
.two men followed, just as he got back to the table in the 
kitchen near the ranges where he was going to fix the sand
ldches I hit him tw.i.ce on the side of the head with the grate 
shaker. Then I picked up the shirt and took the money out of 
the pocket. Then Sgt. Wilson fell to the floor. He screamed 
when I hit him the first time and as he fell he screamed some 
more. Gill was standing right by me. He reaches up and gets 
the ·cleaver and hi ts Sgt. Wilson four or five times with· the 
cleaver, and Thomas got two knives, and Thomas was cutting his 
throat. At that time I went through the dining :room carrying 
the grate shaker and I put the money in my pocket.n (Gov. Ex. J). 

Private First Class Ben C. Davis testified that he was on guard 
duty on the night of 31 August 1944. A few minutes before one o I clock that 
morning, as he was walking along the "walk way", he heard a noise. When 
he heard the noise a second time he stopped, turned, and looked in the 
direction of the Company A mess hall. As he looked a ~an pushed open 
the screen door-and~ observing Private Davis, he stepped back and pulled 
the door closed. Private Davis then entered the. "Headquarters latrinett 
where he could observe the rear door of the Company A mess hall vdthout 
himself being observed. In a few moments the door of Company A's mess 
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hall again opened and a man came out and ran in the direction o:f Company 
BI s mess hall. Private Davis observed that this man kept running until 
he got into the light. Although Private Davis could not identif'y the 
man, he noticed that he wore "fatigues" and that he was "bare-headed". 
When the man was observe<i walking in the light, he had nothing in his 
hands and they were "sw.i.nging clear11 • The ground was wet and the man 
le:ft mud on the "walk way". Private Davis estimated that he had seen 
this man at about seventeen minutes to one o'clock (R. 36-42). 

Corporal Leander Tatum testified that he served as corporal 
of the guard on 31 August 1944. At ten minutes to twelve on that night 
he started out with the guard relief to relieve five sentinels. He first 
relieved the sentinels on PostsNo. 1 arrl No. 2 in the battalion area. He 
then relieved the accused Private Gill and the accused Private Thomas from 
Posts No. 3 and No. 4, which were at the local motor pool. After relievi_ng 
the sentinel on Post No. 5, Corporal Tatum went to the mess hall of Company 
A. As he entered the mess hall, the accused :rhomas and Gill were coming 

out with san:lwi.ches in their hands. Mess Sergeant Wilson- gave J;µm a sand

wicli and he stayed there tor about five minutes. Attar leaving'. Sergeant 

Wilson he went to the Company A latrine where a crap ga.ne was going on. 

From there he returned to the local guardhouse. He estimated that approxi

mately twenty minutes had elapsed between the time he saw· the accused Thomas 

and Gill at the mass hall and the time he saw them return to the guardhouse. 

He also estimated that he had been at the guardhouse approxima. tely ten 

minutes when the two men came in (R. 107-ll6). · 


4. Arter the prosecution had rested, tbs court explained to the ac
cused Boswell, his rights relative to testifying or remaining silent and 
he elected to remain silent. Thereafter, after his defense counsel and 
the court had explained to rrlJl1 that his confession presented no evidence 
which could be used against either of the other two accused, he stated 
that he 'Wished to testify. His testim:my was in substance a reiteration 
of the statements presented in his written confession with certain additions. 

He explained that the accused Gill had requested coveralls be
cause he did not want to get his khaki clothes "messed up". Boswell also 
testified that, prior to the attack upon Sergeant Wilson, Gill made the 
statement that "we will knock him out and you get the money _and we will 
split it tomorrow". Boswell testified that he did not intend to kill 
Sergeant Wilson and that neither Thomas nor Gill had done him any injury. 
He denied that he had seen Corporal Tatum on the night of 31 August 1944. 
He stated that he was wearing a khaki uniform at the time the crime in 
question was connnitted, and that he did not remember whether Thomas and 
Gill were carrying rifles at the time of their entry into.the mess hall. 
He also testified that he did not know Amos Thomas prior to the night 
of the alleged crime. When asked to estimate the time which had elapsed 
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between his entry into the mess hall to attack Sergeant Wilson and the 
time of his departure therefrom, he said he guessed about fourteen 
minutes. He also e:iq:,lained that after leaving Company A's mess hall 
he stood on the steps of Company Band watched Thomas and Gill leave 
the Company A mess hall and that the time w'.·;ich had elapsed while he 
was there was not over five minutes (R. 131, 132, 136,137,140, 141, 
155, 157). 

Corporal William A. Watts, a witness called by the accused 
Thomas, testified that he was one of the · corporals of the guard on 
the night of 31 August 1944. Shortly after mid.night,he testified, 
he saw the accused Thomas and Gill return to the guardhouse and engage 
in playing poker. About ten minutes later, at twenty minutes after 
twelve o 1 clo.ck, he observed Corporal Tatum return to the guardhouse. The 
w.i tness explained that he remembered the exact time because he had looked 
at his watch and le.ft the guardhouse just as Corporal Tatum came in. After 
going to his barrack for a field jacket and being absent from the guard
house for about twenty minutes, he returned and observed Thomas and Gill 
still playing poker. 

5. The Specification, Charge I, alleges that the accused, Technician 
Fifth Grade Dan Boswell, Private Amos Thomas and Private George Gill Jr., 

-
"***acting jointly and in pursuance of a common 
intent, did, at North Camp Hood, Texas, on or about 
1 SeptEl!lber 1944, wi.. th malice aforethought, willfully, 
deliberately, feloniously, unlawi'ully and with pre
meditation kill one Sta.ff Sergeant Otis Wilson, * * * 
by striking him over tha head with a stove grate shaker 
and cleaver and by cutting him "With a butcher knife."· 

The Specification, Charge II, alleges that the three accused, 

"* * * acting jointly and in pursuance of a common 
intent did, * * -1:· on or about 1 September 19.44, by 
force and violence and by putting him in fear 
feloniously take, steal and carry away from the per
son of Staff Sergeant Otis Wilson,~** $1622.11 

Murder which is obviously tha more serious of the two crimes 
alleged is defined as "* * * the unlawful killing of a human being with 
malice aforethought" • The word unlawful as used in this definition 

11*means * * without legal justification or excuse" (Par. 148a MCM 
1928). :ooauce aforethought has bean authoritatively defined, ~ a ' 
technical term, 
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"***including not only anger, hatred, and revenge, 
but every other unlaw£ul. and unjustifiable motive. It 
is not confined to ill""l'dll towards. one or more indi
vidual persons, but is intended to denote an action 
flowing from any wicked and corrupt motive, a thing done 
malo animo, where the fact has been attended with such 
circumstances as carry in them the plain indications 
of' a heart regardless of social duty, and fatally bent 
on mischief. And therefore malice is implied from any 
deliberate or cruel act against another, however sudden" 
(Commonwealth v. Webster, 5 Cush. 296; 52 Am Dec. 711). 

The Manual for Courts-Martial 'similarly defines malice aforethought and 

states that it. may be inferred from, among other things, "intent to com

mit any felony" "preceding or coexisting with the act or ommission by 

which death is caused11 (MCM 1928, par. 148,!). One such felony is robbery 

which is, 11 tha taking l'd.th intent to steal, of the personal·property of 

another .from his p~rson or in his presence, against his 11111, by violence 

or intimidation" (MCM 1928, par. 149!). 


The words 11dellberatelyff and 11with premeditation" have been 
held to mean "* * * an intent to kill, simply, executed in furtherance 
of a .fonned design to gratify a feeling for revenge, or !or the accomplish
ment of some unlawful act" (Wharton's Criminal Law, vol. 1, sec. 420). 

The evidence against each accused mu.st be examined in the 
light of the above concepts. The evidence against the accused Boswell, 
shows that, 11:i. thin a short time after the dead and mutilated body o! 
Staff' Sergeant Otis Wilson was found on the kitchen floor of the mess 
hall of Company A, a pair of blood-stained coveralls, definitely identified 
as belonging to Boswell, were found in the vicinity of Headquarters Company. 
The evidence also shows that a suspiciously acting individual wearing 
coveralls was seen leaving the rear door of the mess hall of Company A 
about seventeen minutes to one o'clock and shortly after Sergeant Wilson 
had been heard to cry out~ Near this individual's tracks and near the 
steps of a barrack of Company B, a blood-stained stove crank was found 
with human hair adhering to it. A short time thereafter when Boswell 
was arrested he was found to have $1,622 concealed in one of his socks 

' 	which he aanitted he had obtained .from the deceased. This sum of money 
was in addition to $123 which was found in his purse. In addition to 

·this incriminating circumstantial proof of his guilt or both the crimes· 
alleged, he confessed to both crimes and thereafter testified that he 

had entered the Td.tchen of' Company A on the night of 31 August 1944 and 

had beaten Sergeant Wilson over the head with a stove crank and taken the 

sum of $1,622 from his shirt pocket. In vin of the secrecy in which his 

acts were committed, more satisfactory or convincing proof of Boswell's 
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guilt could scarcely be desired. 

On the other hand., the evidence against the accused Thomas 

and Gill, is 0£ an altogether different character. Although they were 

seen at the kitchen 0£ Company A a short time prior to the murder 0£ 

Sergeant Wilson, there is no circumstantial proof that they were there 

£or any other purpose than £or the lawf'ul one 0£ procuring sandwiches 

after their tour 0£ guard ciuty. In fact, the only evidence connecting 

the accused Thomas and Gill with the crimes alleged arises from the 

testimony o:Jt their alleged accomplice., the accused· Boswell. 


In discussing the subject 0£ the credibility 0£ witnesses., 

the Manual £or Courts-Martial states that, 

"A conviction ma;r be based on the uncorroborated 
testimony 0£ an accomplice, but such testimony is 
0£. doubtful integrity and is to be considered with 
great caution" (MCM, 1928., par. l~). 

Colonel Winthrop recognizes the wisdom and justice 0£ applying the above 
salutary rule in military law by stating that: 

- 1~Vnile the testimony 0£ the accomplice, if be
lieved, may be sufficient, though unsupported, to 
warrant a conviction., it is agreed by the authorities 

, 	 that, as a general rule., such tel:ltimPey IHP.J\O\ i[!~f~ly 
be accepted~§ §@~Yat@ t€1f §Y@h FYl'J}€1§§ YHl@§§ @€IP• 
;,:"@QQf~t,~d Pf f@Uli°§l@ ffltl@flH 11 (Vlinthl'€1p I§ Milltar, 

· ~w & ¥f@@@OOHi§1 =me1 ~., P• jfjF/) • 

'.rhEl ab€ln pnooipl@§ er@ @l§afl¥ l'@@@~Hg in I ffl n~, ·~~~=-~M, 'I'M 

11@oofgl, 0€1Y!''§§ MVel b@oo Wi'f @elYM:@Y§ in w Y§§ Qf &ft &M€1mpll@@I§

t@§tirn€1flf, In Umt@d ~tat@§ v, ~@El§t@r, 44 fgg, t1,, \h@.@@Yrt 

§f,e!tfl@li the1t,1 


11J:t lllaf ij@ l'@~Elr€1@€!: gg th@ HtU@ui HYl'lil@ ot prg1rM:@@ 
n@t t@ @€1fifi@f, A Pl'ill@H§I' in Mf @All@ @l f@lelflf yP@fl
th@ §@lei Yfi@Wr@emiat@§ hliltilooftf @t aH A@@@mJiU@@, 
fh@ Joo~@§ oo not, in §Y@h @A§@§, withdl'AW th@ @AY§@ 
tf§m th@ JYey bf J}@lilitivo rUre10Men11 to Heiuu, wt 
el'llf Advh@ thmi oot t@ ~iv@ @rl'HlU t@.th@ ,t@11M,IIIDHf," 

rh@ do111rg~1l1ty or follm~ th111 uAution~ ~r1at100 w~g reio@lffl,1od
by th@ Unitod ~t~te11 OUI'romo Court in liPWren v, ID,it;g @tataa, a17 u.~. 
!109 1 ;~, ;w,, wh@r@in tho oourt 11t1t@d thAtt 
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11It is undoubtedly the better practice for courts 
to caution juries against too much reliance upon 
the testimony of accompj.ices and to require cor
roborating testimony before giving credence to them. 11 

T~is rule is based upon the manifest tendency of human'nature 
to place one's own life and freedom above that of others. An accomplice 
may be tempted to give false testimony because of a promise of illll!lunity 
or a hope of clemency. He ma;r be cau~ht in such a net of incrill"inating 
circumstances that he may be driven by fear to seek to exonerate himself 
from the more diabolical features of his discovered crime by falsely 
stating that others were primarily responsible therefor. Bosvrell was 
caught in just such a net of incriminating circumstances. When he was 
arrested and confronted ,-,ith the money which was found in his sock, and 
had adn.itted that he had obtained it from Staff Sergeant Wilson, he must 
have felt hopelessly incriminated in the latter's murder. He must have 
realized that it was to his interest to attempt to show that he was led 
into the commission of the crine s by others, that he dicr'not intend to 
kill Sergem1t Hilson, and that others struck the death blows. His 
testimony against the other two accused must, therefore, be accepted 
as of 11d.oubtful integrity" and considered with "great caution". 

Boswell.testified that, when he and the other two accused went 
to the kitchen of Company A on the night of 31 August 1944, and saw Ser
geant Wilson counting his money, that it was Gill who said 11let 1 s rob 
him11 • Boswell also testified that he did not intend to kill Sergeant , 
Wilson. In describing the attack upon th.e deceased he depicts himself 
as having struck him 'With a blunt instrument, and attributed to the other 
two the bloody work of hacking the deceased with a meat cleaver and stabbing 
him nth a butcher knife. By this testimony Boswell placed the original 
responsibility of the crimes upon Gill and exonerated himself from the more· 
cruel and brutal phases of the attack. 

He then testified to some rather incredible circumstances. Prior 
to the commission of the criree he asserts that he did not know the accused 
Thomas. Despite tPis sudden acquaintanceship, he testified that his two 
comrades in crime agreed to entrust him with all of the money taken from 
the deceased although they had no knowledge of the amount which they ex
pected to gain. He further testified that he procured a pair of his cover
alls for Gill so thc.t he mieht keep his unifonn clean while participating 
in the crime. On the other hand, he took no precaution to protect his own 
unifonn. Since his blood-stained coveralls had, however, been found near 
Headquarters Corapany, and since an individual had been seen to leave the 
rear door of Company A's mess hall during the hour in wrich the crime was 
committed, it was greatly to his interest to explain that. they had been 
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worn by another person. Only the credulous can accept this evidence as true. 

Doswell testified that he passed through the back door of the 
mess hall of Company J.:.. as a guard was passing,that· the guard stopped to 
listen for a time and then passed on. Boswell explained th.:.t he then pro
ceeded to the steps of a barrack of Company B where he dropped the grate 
shaker. In connection with this testimony it must be observed that Private 
Jen c. 1avis testifiea that ·he saw a man start to leave the back door of 
Cor.ipany .ii.'s mess hall, and that this individual went through the same or 
sirrilar hesitative movements as described by Boswell. Private Davis testi 
fied further that this individual was definitely wearine coveralls. The 
evidence shows that this individual's tracks led to·a barrack of Company 
B where the grate shaker was found. This part of the testimony of Boswell 
when viewed in the lie;nt of the testimony of l'rivate l.Javis strongly tends 
to identify Boswell as t~e indivioual who left the mess hall wearing 
coveralls and tc weaken all his testimony against the other tvro accused. 

When asked to estimate the time which elapsed between his entry 
into the mess hall to attack ~ergeant Vlilson and the time of his denarture 
therefrom, doswell said that he guessed that time as being about fourteen 
minutes. He also estimated that ne stood on the steps of a barrack of Com
pany B watching Thomas and Gill leave the Company A mess·hall for a time 
not over five minutes. When these two estimates are added together, we 
have 'l"'homas and Gill engaged for approximately 19 minutes in the murder 
and robbery of Sergeant "iiilson, whereas th9 testimony of· Corporal 'fatum 
shows that they had only about fi!teeri minutes in which to participate in 
the crir.ies alleged. Corporal Watts places 'l'homas and Gill as returning to 
the guarcihouse anci engaging in playing poker at about ten minutes past 12 
o'clock which would have allowed them only ten minutes. 4 lthough.these 
estimates of.time must be regarded as imperfect, they at least tend to· 
establish a substantial alibi for Tholll<f-S and Gill and raise a reasonable 
doubt as to whether they had sufficient ti1ne or opportunity to have en
gaged in the crilnes alleged. 

Since the accused Boswell's testimony against.Thomas and Gill is 
not only altogether uncorr9borated but obviously self-serving in part, in
credible in pc.rt, and clearly contradicted in part by the testimony of other 
witnesses, it is manifestly untrustworthy. Furthermore, since the uncontra
dicteci. and unimpeached testimony of Tatum and r.-atts tends to establish a 
substantial alibi for both of these accused, the evidence obviously com
pletely fails to establish, beyond a reasonable doubt, the guilt of either 
as required by law-. The Board of Review is of the opinion that the record 
of trial is legally insufficient to support the findings of guilty as to. 
the accused Thomas and Gill, and legally sufficient ta support only so much 
of the findings of guilty of the ~pecifications of Charge I and II as in
volves findings that the accused, Bomrnll, did,. at the time and place al 
leged, commit the two crir;ies of murder and rob!...ery as therein described. 
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6. 'i'he charge sheet shovrs that the acct.sea Gill is appro:xi!Tlately 
25i years of age and that he was inducted into the service on 23 1~pr-i.l 
1942. He has haci no i:,rior service. 

The cr:arge sr.eet shows t11at the accused Thomas is approximately 
28} years of age and that he v;as inductee. into the service on 23 April 
1942. He has had no prior service. 

The charge sheet shows that the accused :aosvrell is approximately 
26. years of age, and that he was inducted into the service on 1 ••pril 
1942. He aas aaci no yrior service. 

7. The court yTas legally C(?ns tituted. For the reasons ·stated the 
Boarc of r:eview is of the opinion that the l".ecord of trial is legally 
insufficient to support the findings of guilty as to the accused Thomas 
and Gill and is legally sufficient to suppurt only so much of the find
ings of guilty of the Specifications of Charges! and II as involves 
findings that the accused Boswell did at the ti.~e and place alleged, 
cOI!lr.l.it the crimes of murder and robbery as therein described, legally 
suffici:::int to support the findings of guilty of both Charges and le
gally sufficient to supr,ort the sentence as to the accused Boswell, · 
and to warrant confir~ation thereof. A ssntence of death or imprison
ment for life is mandatory upon a conviction of m~der, in violation of 
Articls of War 92. 

·- l~ ., ' 
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SPJGN 
CM 267651 

1st Ind. 

War Department, J.A.G.o., D£C 26 !944._To the Secretary of War. 

1. Herewith transmitted £or the action 0£ the President are the 
recoi-d 0£ trial and the opinion ot the BoaTd 0£ Review in the case ot 
Technician Fifth Grade 1Jan Boswell (.34166892), Company AJ Private Amos 
Thomas (.38160800), Company B; and ~Tate George Gill Jr. (38160810), 
Reconnaissan~e Company, all or the 827th Tan.le Destroyer Battalion. 

2~ · I concur in the opinion ot the Board of Review that the record 
or trial is legally insufficient to support the findings 0£ guilty- as to 
the accused Thomas and Gill but is legal~ sui'f'icient to support only ao 
muoh o:t the .findings o:t guilty o:! the Speci:!ica.tions o:! Charge I and II as 
involves findings that the accused Boswell did at t]?.e time and place al
leged commit the crimes or murder and robbery as therein described, legall)" 
sufficient to support the findings of guilty of both Charges, and legally 
sufficient to support the sentence as to the accused Boswell and to warrant 
confirmation t.hereo!. · 

3. The evidence shows that about midnight, on 31 August 1944, the 
accused Boswell entered the mess hall 0£ Compaey A, 827th Tank Destroyer 
Battalion, Camp Hood., Texas, and murdered and robbed Star£ Sergeant Otis 
1iilson. The body or Sergeant Wilson was found l.y1ng in a pool ot blood 
with bruises over his forehead, cuts on the side of his neck., and deep 
lacerations at the base o! his brain extending :from ear to ear. Apparent~ 
the 'WOunds were inflicted by three different instruments. When Boswell 
was arrested, $1,622 was found concealed in his sock. He admitted that he 
had obtained this sum o.:t: money .from the deceased. A p?J.r of Boswell's 
blood-stained coveralls were found discarded near Headquarters Compaizy-. 
He voluntarily_ confessed to the robbery of Sergeant Wilson but asserted 
that although he struck him lli.th a stove grate shaker he never intended to 
kill him. In Boswell's confession and subseq,uently in his· testimony, he 
placed the primary responsibility for the murder 0£ Sergeant Wilson upon 
the other two accused. Although his admissions o.:t: guilt are strongly 
corroborated, his testimony against the other two accused is not only 
entirely uncorroborated but is obviously sel:t-serving in part, incredible 
in part., and clearly contradicted in part, by the testimony o.r other wit
nesses. The uncontradicted and unimpeached testimony ot two other wit
nesses tends to establish a substantial alibi for the other two accused. 
In view of the above circumstances, I recommend that the findings ct guilty
and the sentence as to the accused Thoma.a and Gill be disapproved and that 
the sentence of death as to the accused Boswell be confirmed and ordered 
executed. · 
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4. Consideration has been given to a brie.t su.l:mitted by" Second 
Lieutenant ,William A. Kline, assistant defense counsel, to a brief nb
mitted by Second Lieutenant. Know:l:es M. Tucker, defense counsel for the 
accused Gill., to letters from the accused Thomas and Gill forwarded by 
civilian attorney Russell F. Wolters., to three letters from Russell F. 
Wolters, to statement.s .from Thomas and Gill forwarded through military 
channels, to character affidavits concerning the accused Thomas from 
H. L. Rankin and c. E. Coolidge, to similar.affidavits concerning the 
accused Gill from J. H. Synott, Sheriff R. c. Pace, IM. Graham, DI.". J.J. 
McGrath., Mrs. Son Williams, and o. A. Rowe, to a: letter addressed to the 
President from Ripley E. Woodard, civilian attorney, and t.o a petition 
submitted by him signed by eighteen persons, attesting to the law abiding 
behavior of accused Gill in civilian life. 

5. Inclosed. are a draft of a letter for your signature, trans
mitting the ,:record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommendation, 
should such action meet with approval. · 

~C,_ 

Jqron c. Cramer, 
Major General,· 

The Judge Advocate General. 

l4 Incls. 

Incl 1 - Brief submitted by 2nd Lt. Tucker. 

Incl 2 - Brief s\lbmitted by 2nd Lt. Kline. 

Incl 3 - Letter from accused Thomas. 

Incl 4 - Letter from accused Gill. 

Incl 5 - 3 letters from Russell F. Wolters, attorney. 

Incl 6 - Statement from accused Thomas. 

Incl 7 -·statement from accused Gill. 

Incl 8 - Character affidavits concerning accused Thomas. 

Incl 9 - Character affidavits concerning accused Gill. 


·	Incl 19- Letter from Ripley E. Woodard addressed to Fres. 
Incl 11- Petition submitted by Ripley E. Woodard. 
Incl 12- Record 0£ trial. · 
Incl 13- Drt. 9~ ltr. for sig~ Sec. of war. 
Incl 14- Form of Executive action. 

(Findings of guilty as to accused Thomas and Gill disapproved. 

Only so much of findings of guilty of Specifications of Charges 

I and II approved as involves findings that accused Boswell did 

at time and place alleged commit the crimes of ,..urder and robber;r 

as therein described. Sentence confirmed. G.C.M.O. 10~, 

26 Mar 1945) 
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UNITED STATES 	 ) FIRST AIR FORCE 

) 


v. 	 ) Trial by o.c.M., convened at 
) AfflY' Air Base, Chatham Field, 

Second Lieutenant CHESTER ) Georgia, 20 October 1944. 
R. HAIRSTON' (o-674302), ) Dismiesa.l, total forfeitures, 
Air Corps. · ) and confinement for one year. __,___ 

OPINIOO of the BOARD CF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advocates 

1. The record or trial in the case of the officer named above has been 
examined by the Board or Review and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused 'l'laS tried upon 	the following Charges and Specifications: 

CHARGE Is Violation of the 61st Article of war. 

Speeificaticna In that Second Lieutenant CHESl'ER R. HAIRSTON, Air 
Corps, Section E, 114th AliF Base Unit, Chatham Field, Georgia, 
did, without proper leave, absent himself from his proper or
ganization at Chatham Field, Georgia, from about 8 July 1944, 
to about 28 August 1944. 

CHARGE Ila Violation of the 96th Article of War. 

Specification ll In that Second Lieutenant CHESTER R. HAIRSTON, Air 
Corps, Section E, 114th AAF Base Unit, Chatham Field, Georgia, 
did, at Chatham Field, Georgia, on or about 13 June 1944, with 

, intent to defraud, wrcngfully and unlawfully make and utter to 
Chatham Field Officers I Mess, a certain check, in words and 
figures as fol.lows, to wit: 

No. _6_-_13_____ 1944 

Nat 11 Bank of Fort Sam Houston 
San Anton!;:,, T8JC8.8 

Pay to the order of Chatham Field Officer's Mess. 

Twenty Five --·------·----00/100 Dollars 

$ 2,5.00 Chester R. Hairston, 2nd Lt. A.C. o-674302 
Section "E"---------------·-----·-- 
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· 	and by means thereof, did fraudulently' obtain from Chatham Field 
Officers' Mess $2,5.oo, he, the said Second Lieutenant CHESTER 
R. HAIRSTON, then well knowing that he did not have and not in
tending that he should have sufficient funds in the National 
Bank of Fort Sam Houston, San Antonio, Texas, for payment of 
said check. 

Specification 2: (Finding or not guilty). 

NOI'E: 	 And 8 additional specifications, each of lfhioh is identical 
in fom w.Uh Specification l with the exception of the dates, 
a.mounts, names of persons defrauded - which except.ions are 
respectively as follows: 

Specification To.ta Amount. Person Defrauded 

3 25 June 1944 $1,5.oo Officers I Mess ( Chatham Field) 
31 Ju:cy, 1944 $22.00 Cap e1 Luggage Store4 1Dayton, Ohio) 

.5 31 July 1944 $20.00 Gibbons Hotel(Dayton, Ohio) 
6 1 August 1944 $10.74 Hotel Gibbons (Dayton,Ohio) 

1 August 1944 $2,5.oo Van Cleve Hotel (Dayton,Ohio)7 
8 29 July 1944 $].0.00 Dayton Biltmore Hotel 

(Dayton., Ohio) 
30 July 1944 $20.00 ~on Biltmore Hotel9 

(Dayton, Ohio) 
10 l August 1944 $30.00 Elder and Johnston Co. 

(Da_yt~n., Chio) 

Accused pleaded guilty to Charge I and its Specification and not guilty to 
Charge- II and each of its Specifications. He was found guilty of all 
Charges and Specifications except Specification 2 of Charge II, of which he 
was found not guilty. No evidence of any previous conviction was introduced. 
He was sentenceq to pe d:iA~§~~q tn§ ~~me@, tQ fgrf~tt ·@ll•par ~1M:i @UQlf~ 

il.M@I] €lw (;jf' ti@ b@GOIM d\ffl1 Md to b@ MfifiMtl Ai hiftl lAbm' fm' @fl@ ftil', 
Tm rovinin~ 1uthoriti1 1ppr@nd ~ so DNoh @f th@ fintU~s or 1u1u1 @f 
H@h @f ~p@Clifi@ati@M 4 to 10, inolYdYt, of 0Mfll 11 "111 ifl@ly~ UntU~!I 
t,tudi th@ AlllfflHd did, @fl \ho N!l~OHVI dAtH AM plAC18§ ,ipoaiUo€,l, Wl'Oflff• 
.t'Yl.1¥ mko Md ut,\@r iho cm1ok1 thtNin do11ori\>od ~ bf m@AIUI thoNof did 
t;jt:)t~ll\ tho N&IPQOUVI 11uu, HMCIH, Md Ml'OhMdiH lllel1od, without 
h&Tffll IU1'tioimt .t'und11 in the bank lllt&od tor t.ho ~ont ot Hid oh1ok1", 
11pprov1d tho 11nt1no1 And f orwvdod tho record ot trial for 10Uon undtr 
Art:l.clt of War 48, . 

3. 	 For the pro11out1on. 
A• Cha~f' It Speoiticat:l.on • ab11no1 without l:""• Suppltm•ntinl

accu11d'11 ploa1 ~ lt7 to th!, Ohar1• md :lta $p1olllcat!on, the pro11cut1on 
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introduced in evidence without objection a duly authentic!ited extract copy 
of th~ morning report; of accused's organization (Section E Trainee 114th AAF 
Base Unit, A~ Air Base, Chatha.m:Field, Georgia) for 12 July 1944, upon 
which accused was carried as from d.l.ty to AWOL as of 7100 p.:in. on 8 July 
1944 (R. 11., Ex. 1). .A duly authentic!lted extract. copy of the morning 
reports of the Guardhouse, Anay Air Forces Overseas Replacement Depot, Kearns, 
Utah, was also introduced in evidence without objection. It contains an entry 
showing accused to have been there confined on -29 August 1944 (R. 11, Elc, 2). 

!?• Charge II a:rxl its ten specifications allege, in substance., that 
accused wrong.fully and unlawfully, and with intent to defraud, 11ade and 
uttered his worthless personal checks in violation of Article of War 96. 
Accused was found not guilty of Specification 2 of Charge II, The several 
checks as described in the specifications or photostatic copies of the same, 
all of 1'hich were dravm on the Uational Bank of Fort Sam Houston., San Antonio, 
Texas, were properly identified and introduced in evidence without objection 
(R. 11, Exs. J., 4, 5; R. 12, Ex. 6 and attachments thereto). It was stipu
lated that the photostatic copies of checks., where used, could be intro
duced in evidence in lieu of the originals (R. 12; Ex. 6). 

- . 

Second Lieutenant Ja11es Li, Croi'well, the Officers' Mess Of.ficer, 
114th Ali' Base Unit, Chatham Field, Georgia, testified that accused receiTed 
cash from the officers' :mess in exchange for the two checks described in 
Specifications 1 and 3 (R. 11). It was stipulated that if named individuals, 
officers or Employees of the various firms to 1'hich the checks described .in 
Specifications 4 t0'10, inclusive, are ~leged to have been negotiated, were 
present. and SW'Orn as witnesses, they would testify regarding the •respective 
checks negotiated "I'd.th their respective firms that such checks were pre
sented by the accused and that in each insta.'lce the accused receiTed in ex
change cash, J1erchandise, or credit on account, and that in each instance the 
check was deposited for collection and returned by the bank upon which drawn, 
marked either "Pay check not in• or "insufficient funds• (R. 12; Ex. 6). 
The aggregate amount of too checks as described in the specifications ot 
which accused was found guilty is $177.74. 

It was stipulated that if W. L. Bailey, assistant cashier of the 
National Bank of Fcrt Sam Houston, Texas (bank upon which all of the checks 
1n question were drawn), were present. and testified under oath, he would 
testify that accused maintained a checking account rlth tha named bank dur
ing the •onths o:t June, July, and August 19W.., but that accused did not haTe 
su.fticient money en deposit to pey the ~sf)ect1Te checks described in 
Specification 1 and Specif'ications 3 to 10, inclusin, either at the time such 
checks were issued or at the tilte they were presented tor pa;,y.ent; that each 
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of these checks was duly presented to the drawee bank for payment and that 
the bank in each instarce refused to pay- the same because accused had in
sufficient funds on deposit to meet the check (R. 12; Ex:. 6). 

4. For the defense. 

His right to testify under oath, to make an unswom statement, or 
to remain silEnt ha~ been explained to him, the accused at i'irst elected 
to make an unsworn statement in llhich he gave a brief history of his llili
tary career. He enlisted en 7 February 1942 as a priYate and was placed 
in the Air Corps, unassigned. He took an air mechanic• s course and was 
then accepted for aviation cadet' a training• He received his conaission 
on 20 liarch 1943 and thereafter served as a basic fiying instructor !or 
l3 mooths. He then became a pilot on a B-24, was assigned a crew, and 
sent to Chatham Field, SaYannah, Georgia, :tor onrseas training. 

With reference to his absence 111.tbout leave, accused stated that 
he went to town with .t'rieoos on Thursday night (6 July) and "had a partr'. 
He 1QI.S to be briefed the following morning at five o'clock but stated that 
he did not wake up until about 9130 a.m. Realizing that he had missed his 
flight, and silice he had no other duties for the day, he concluded to stay 
1n town. He resumed drinking and "the first thing I knew, it was Monday 
aorning"• Four days had elapsed during which he had not reported to his 
base. He stated that he returned to Savannah, where he was informed by a 
friend that militar;y police were looking tor hill. and that it was planned to 
reduce him to the status of a co-pilot. He was ashamed and did not want 
to !ace the fellows with whom he flew, so concluded to leave and remain 
away until his former associates had departed the field, after which he in
tended to return. He planned to go home but was ashamed to face his family 
and •didn't know what to do"• He was apprehended at Salt Lake Cit;r, Utah 
(R. 13)• • . . 

-4



( 53) 

Accused stated further that upon being info:nned, on or about l July'
1944, by· the clerk of the Of!icers I Club, that two of his (accused I s) checks 
(apparent.ly two of the checks described in Speci!ications 1, 2 and .3) had 
beEn ret;urned because of insufficient; funds, he of.f ered to take up both 
checks by giving a new check, but; the clerk insisted that he either pay 
cash or make differen1i arrangement;s 'With Major Wriston. Accused claimed 
that, after msJd~ two unsuccessful efforts to see Major Wriston, he wired 
his (accused's) lllOther for $50; that he forwarded $35 of this money to his 
bank for deposit, in expectation that the two checks would be redeposited for 
collection; that, after making a third unsuccessful et.fort to see Major 
Wriston, he decided to go to town, cash a check, and pay the two checks w.1.th 

. 	cash, and that llihen he reached tow he began his •escapade" and did not. 
return (R• 1)-14). · 

Accused's mother, ~s. Maud Hairston, testified that shortly before 
1S June 1944 accused wrote her a letter and asked if she would deposit $10CX) 
to his credit in the bank in San Antonio, Texas, with which he was doing 
business, and that she wrote him that she 110uld deposit the money to his 
credit by S July (R. 14, 15, 16). She stated that when she was ready to make 
the deposit she discovered that she had misplaced the address of the bank 
and was there.fore unable to deposit the money as promised; that she wrote 
accused two letters, both of which were returned, and sent him a telegram, 
aIX1 also wrot.e a finance company in Texas llhich had held notes against ac
cused's car, in an effort to obtain the name of the bank (R. 1,S). A copy of 
a letter written by Mrs. Hairston to General Motors Acceptance Corporation, 
San Antonio, Texas, dated 9 July 1944, req1.1Ssting information with reference 
to the bank in San Antonio, in which accused had had notes on his car, was 
introduced in evidence (R~ 1S; Def. Ex. A). Another letter, written by Mrs. 
Hairston to accused I s wife under date of 22 August 1944, was also introduced 
in evidence (R. lS; Def. Ex. B). In it, Mrs. Hairston expressed regret at 
hearing that. accused was "writing checks•, stated that the accused l!lB-intained 
a checking account with a bank in San Antonio, Texas, the naine of which she 
pro.fessed not to know, and also stated that she and accused• s father felt 
..z-esponeible in a way" for accused's conduct for the reason that they had 
promised to aid him financially before he went overseas. Mrs. Hairston 
testified that she had paid all of accused's worthless checks but add d •I 
don't know U y-ou would say it was D\Y" money or his money~ I ~ recei~ 
boms from him" (R. 17) • She also testUied that she did not hear from ac
cused from 2~ Jwe until after be was awehended on 29 August (R. 16). 

The accused then elected to testify under oath in his own beha:Lf 

He testified that at the time or writing each of the checks in question~ 

t~1;eved it to be a good check (R. 17). He based this opinion on the fact 


his JD.at.her had informed him that she would mail the l"oney (R. 18). He 
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represented that $100 of his pay was sent direct to the bank by the Finance 
Office each month arrl that h~ occasionally made additional deposits (R. 20, 
21). He kept no accurate account of the checks lll'itten by him and, due to 
frequent moves, bad not received bank statements regularly (R. 21). 

It was stipulated that all of the checks involved in the instant 
case were paid before trial· (R. 12, 17; Ex. 6, Def'. £it. C). 

S. a. Charge I, Suecification - Absence without leave, in violation 
of Articl.e of War 61. The documentary evidence as embodied in the duly 
authenticated extract copy of the morning report of accused's organization, 
taken in conjunction with accused's pleas of guilty, clearly establishes 
that accused was absent w1.thout leave between the dates alleged in ~he Speci
fication, a period of one month and 20 days, and amply supports the findings 
of guilty of this Charge and Specification. 

b. Ch e II cifications 1 and to 10 inclusive. - Nego- · 
tiation o? worthless checks wit!\ intent to defraud, in vio ation of .Article 

, of War 96. Under the action of the reviewing authority, the accused stands 
ccnvicted of wrcrig!ully and unlawfully negotiating the two checks de
scribed in Specificatioos l and 3 with intent to defraud, and of wrongfully, 
but without intent to defraud, negotiating the seven checks described in 
Specifications 4 to 10, inclusive, without having sufficient funds in the 
drawee bank to meet said checks, or, in effect, ot a wrong!ulfailure to 
maintain ·a sufficient bank account to meet these seven last mentioned checks. 
The evidence clearly shows that the nine checks as described in the several 
specifications were negotiated by accused, that he received in exchange for 
the checks cash, merchandise, or credit on account, and that each of said 
checks -.ras dishonored and returned by the drawee bank because accused did not 
bave suft1c1ent m:>ney on deposit to meet it. The only" apparent reason for 
the distinction made by the· reviewing authority between Specifications 1 and 
3 and Speci.fications 4 to 10, incll.:sive, is that the checks described in 
Speci.fications 1 and 3 were negotiated before S July 1944· ( on 13 and 2S June 
respectively), while those described in Specifications 4 to 10, inclusive, , 
were negotiated after that date (on and after 29 July), S July being the 
~te by ldlich accused's mother testified she had promised him that she and 
his father would deposit $1000 to his credit in. the drawee bank.· The ac
cused n&.-er received notice from any source that any money had been actually' 
deposited to his credit in the drawee bank by his parents and he knew before 
going .absent 1'ithout leave, long before he negotiated the checks described 
in Specifications 4 to 10, inclusive, that his checks were being di h ed. 
because of insufficient funds. Under these circumstances, accused ~;:r 
was not in a position to claim that his action in negotiating th· 
wort~less checks was the resul.t of an honest mistake not caused ese~even 
care..Lessness or neglect. The record is ~ply sufficient to sust~ t:e011?1 
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findings of guilty of Specifications 4 to 10, inclusive, as approved by the 
reviewing authority (Sec. 454 (67), Bull. JAG, July 1944, pp. 288-290). 
The evidence is likewise legally sufficient to support the findings of 
guilty of Specifications 1 and 3 • .::: The checks described in these Specifica
tions were, as above stated, negotiated for value and were dishonored by 
the drawee bank because of insufficient funds. The accused was notified of 
the dishonor of at least one, and possibly both, of these checks. By his 
own ad.mission he received ;J50 from his mother on the strength of having 
outstanding these bad checks, but failed to apply this money to their re
demption. He absented him.self without leave, thereby further impairing his 
ability to pay the checks, and continued to disregard his obligation to pay 
them. He failed to produce bank statements or other satisfactory evidence 
showing dsposits and withdrawals which might reasonably have accounted for 
uncertainty on his part as to the a.mount of his bank balance at the time he 
negotiated the checks in question•. The court was warranted in inferring 
from these facts that accused knew at the time he negotiated the checks that 
he did not have sufficient funds on deposit to meet them and that he ne
gotiated them with intent to defraud. 

6. War Department records disclose that this officer is 22 years of 
age and single (the record of trial indicates that he is now married). He 
completed the eleventh grade in high school but is not a high school gradu
ate. He worked as a rotary helper drilling oil wells b~fore entering the 
service. He entered the service in February 1942, studied mechanics in the 
Air.Corps for a time, became an aviation cadet, was commissioned a second 
lieutenant, Army of the United States, on 20 March 1943, and entered on 
active duty the same date. According to a report o·f the Bureau of Federal 
Investigation attached to his 201 file, accused appears to have been arrested 
by civil authorities on 27 April 1939 for burglary from which he was released 
upon the order of the juvenile court. The same report indicates that in 
May 1940 he was fined ~10.00 by civil authorities for being drunk. 

7. The court was legally constituted and had jurisdiction of the ac
cused and the subject matter•. No errors injuriously affecting the su~sta.n
tial rights of the accused ;vere committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings. as approved by the reviewing authority, and the sentence and 
to warrant confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of either Article of War 61 or 96. · 

, Judge Advocate. 

7 
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lat Ind. 

War Department, J.A.G.o., 	 - To the Seoretary ot War.DEC 121944 
l. lierEJWith transmitted for the aotion of the President are the 

reoord of trial and th.e opinion ot the Board ot Rerlff in the cue ot 
Seoond Lieutenant Cheater R. Hairston (0-674302), Air Corps. 

2. I oonour in the opinion of ths Board of Rertew that th~ record 
of trial is legalli suffioient to support the findings, u approved b;y 
the reviewing authority, a.nd tb.e sentence and to warre.nt oonf1rmation 
of the aentenoe. · I reooimD.end that the sentenoe be oonfirlll~ but that 
the forfeitures be remitt~d and tha.t the sentence as thus modified be 
carried into execution. I further recommend that the United States Dia
oiplina.17 Barra.aka, Fort Lea.nmrorth, Kansas, be de&ignated_ as the pla.oe 
of confinement. 

3•. Inolosed a.re a draft ot a letter for your signature tra.umitting 
the record to the President for his aotion and a. form. of Exeoutive action 
designed to carry into effect the recommendation hereina.bove made, ahould 
such aotion meet with approval. 

~ c::. ~~ 
J.vron c. Cramer, 

·Major General, 


The Ju:ige Advocate General. 

3 	 Inola. 

Inol.1-Reoord of trial. 
Inol.2-Dra..ft of ltr. 

for sig. Seo. of War. 

Inol.3-Fonl of Ex. aoiio:n. 


(Sentence confirmed but forfeitures remitted. O.C,M.o. 50, Z7 Jan 1945) 
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WAR DEPARTMENT 
· A.rmy' Service Forces 

(57)In· the Oftioe 	o! The Judge Advocate General 

Washington, D. c. 


SPJGN 
Q[ 267678 11 JAN 1945 

•
UNITED STATES 	 ) ARM! Am FORCES WESTERN FLYING 


) TR.UNThTG. COMMAND 

v. 	 ) 

) Trial by G~c.:u., convened 
· Lieutenant Colonel H1JiVEI · ) at La.a Vegas Army Air 

R. R.L'nCIN (0-182769), Quarter-	 ) Field, Las Vegas, Nevada, 
master 	Corps. ) .' 31 August to 8 September 


) 1944. DismissaJ. and fine 

)· of $1,000. 


OPINION or the BOARD OF REVIEW' 
WSCOUB, O'CONNOR and GOLDE.'l, JUdge Advocates 

1. The Board ot Raview has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Jude,, Advocate General. · · · 


2. . 'l'he accused was tried upon the following Charges and Speoi
!icatims 1 

CHARGE Ia Violation of·the 83rd 	Article of war. 

Specification l: In that Harvey R. Rankin, Lieutenant 
Colonel, QiiC, then Base Quartermaster, Las Vegas Arrrr:r. 
Air Field, Las Vegas, Nevada, did, at Las Vegas 
Ar;q Air Field, Las Vegas, Nevada., from about l June 
1943 to about l March 1944 at, approximately semi
monthly intervals, wili'uJ.ly suffer about five (5) 
whole hams, about five (5) slabs of bacon, about forty 
(40) pounds of fresh beef, and miscellaneous .fruits and 

.produce of a 	total value of approximately fifty-six dollars 
and eighty cents ($56.80), military property belonging 
to the United States. to be wrongtully and unlawfully ta.ken 
by Major (then captain) Leonard F. Stevens, QMC. 

Speeif1cat,1on 21 In that Harvey R. Rankin, Lieutenant 
Colonel, Qilc, then Base Quartermaster, Las Vegas Army 
Air Field, Las Vegas, Nevada, did at Las Veeas Army 
Air Field, Las Vegas, Nevada, daily from about l 
FebrW1r7 1943 to about l March 1944, 'Willfully suf!er 
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._, .~ ; .. ', ' . 

meats., produce., dairy products and fruits of a total 
value of about three hundred fifty dollars ($350.00) 
military property belonging to the United States., to. ', 
be wrongf'ully" consumed by the enlisted men and offi
cers at the Cold Storage Warehouse.' 

1 . 

Specification 31 ·Finding of not guilty. 

CHARGE n~· Violation of the 94th .Article of War. 
·.: i ;. '·. : •,;,;lA, 

0 
? j' ; 

Specification l:' In~that Harvey R. Rankin;· Lieutenant.. . 
Colonel., QMC., then··Base Quartermaster., Las Vegas ArtrJy· · .s'.L,,·J 

Air Field., Las Vegas., N3vada., for the purpose of aid
ing Western Heating and Ventilating Company., a partner
ship., Las Vegas., Nevaqa.,_to obt$ the allowance and 
payment of a false claim against the United States by 
presenting to J.M. Jones., Major., Finance Department., 
Finance Officer at Las Vegas .A.rm:r Air Field, Las Vegas., 
Nevada., an officer of the United States duly authorized 
to approve., pay., and allow such claims., did., at Las 
Vegas Army' Air Field., Las Vegas., Nevada., on or about 
14 February 1944, make a certain paper., to wit., Quarter
master Purchase Order #A986., '!hl-ch as he., the said · 
Harvey R. Rankin., Lieutenant Colonel., QMC., then knew 
contained a statement setting forth the unit price of 

i-Qil., Burner #2 (distillate) in acc •.'with Fed. Spec. No. 
VV--0-326 dated 12 Feb.· 40., as ordered by the United · 
States., as seven and one-half' cents (.075) per gallon, which 
statement was false:in that the price of' Oil., Burner #2 
(distillate) in acc. with Fed. Spec. No. VV--0-326 dati,d . 
12 Feb~· 40/' ordefed by the':united Stat~s.,.was six ancf one,;.. 
halt cent;s .(~065)per·:gall9n~ ~d·:wa(then',kn~ by·1;.he said 
Harvey: R~, C Rankin;°::L:1.euteniriit: Colonel;· ..QMC, .to~·~ false • 

.,,;·:~;~.: J J;,1 1 '.:{1.t- "t:-:- ,I.,,_ :··,·__,,_: •:.,.,i ,.-:;,,.,.,·' ~ ..-•,. \,· ,\ .· .. ,'. -~- ,,,·.,·.' 

Specif'ica.tion 2:.'.'- In 'that ·lJaz,,iey R•._'Rankir;~ 1i:4.elit<:,nan');'.,Colonel., 
QMC., 1then·Base'~terinaster/ Las ·_yega! ·Anrrj'ili·FieJ.d., 

<Las 'veg~s}' Neva4a., 'jfQr~'the pvrpose 1of')uding'1Weistern;.Heat
. i .,·1ngJ and '.V~ntilating ··comp~j-'a: partnership;''.tas'veg'a:s., · 

,, ' ' ' ' Nevada~- to :obtain the 'allowance ·and payment of' 'a f'alse 
claim against the United States by presenting to J. M. 

'·'··
1Jones; ·Major/.Finartc'e -I>epa.rtment., Finance Of'f'icer at Las 
Vegas ·Army ·A.ir''Field;· Las 'Vegas., Nevada., an o.tf'icer of the 
Unit~d State~ _dulY: author_ized to. approve., pay., and allow· 
such claims, did; at Las _Yegas 'A.rmy Air Field, Las Vegas., 
Neva.c1a;:'ori or-:abciut·1'6.'Feb~'l944., make, a,certain paper., 
to·nt., ·Quartermaster' Purcl'lase 'Order·#A979, which as he., 
th~, s_aid }fB.l'vey .·R. ~Ran.l{in,').ieute~ant ·colonel., QMC., then 
lmew contained a statement·setting f'orth the unft price 
of Oil., Burner ff3 (Distillate) in acc. with Fed. Spec •. No. 
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VV-0-326 dated 12 Feb 40, as ordered by the United States, 
as seven cents (.07) per gallon, which statement was false 
in that the price of Oil., Burner #3 (Distiallate in acc. 
with Fed. Spec. ·No. VV-0-326 dated 12 Feb 40., ordered 
by the United States, was six cents (.06) per gallon, and was 
then known by the said Harvey R. Rankin, Lieutenant Colonel, 
QMC., to be .t'alse. . . . 

Specification Ji In that Harvey R. Rankin., Lieutenant Colonel,_ 
QMC, then Base Quartermaster., Las Vegas Array Air Field, 
Las Vegas., Nevada, for the purpose of aiding w~stern Heat
ing and Ventilating Compan·?, a partnership:, Las Vegas, 
Nevada, to obtain the _allowance and payment of a false 
claim against the United ·states by presenting to J. ~. 
Jones, Major, Finance Department, Finance Officer at Las 
v~~as Army Air Field, Las Vegas, Nevada, an officer of·the 

, 	 United States duly authorized to approve, pay, and allow 
, 	 _such claims, ·did, at Las Vegas Army Air Field, Las Vegas, 

Nev·ada., on or about 21 February 1944, make a certain paper., 
to wit, Quartermaster Purchase Order #AJ.012, which, as he, 
the said Harvey R. Rankin, Lieutenant Colonel, Q!!C, then 
knew contained a statement setting forth the unit price of 
Oil, Burner #'J (distillate) in acc. with Fed. Spec. No. 
•-O·J26 dated 12 Feb 40, as· ordered by the United States, 

· 	-J seven cents (.07) per gallon, which- statement was false 
in that the price of Oil., Burner #'J (distillate} in acc. with 
Fed•. Spec. No. VV-0-326 dated 12 Feb 40, ordered by the . 
United States., was six cents (.06) per gallon, and was then 
known by the said Harvey R. Rankin, Lieutenant Colonel, 
QMC, to be false. 

$pacification 4: In that Harvey R. Rankin, Lieutenant Colonel, 
Q;JC., then Base Quartermaster, Las Vegas Army Air Field, 
Las Vegas, Nevadaj for the purpose of aiding Western Heat
ing and Ventilating Company., a partnership, Las Vegas, 
Nevada, to obtain the allowance and payment of a false 
claim against the United States, by presenting to J.M. · 
Jones, Major, Finance Department, Finance Officer at Las . 
Vegas Arrrry Air Field, Las Vegas, Nevada, an officer of the 
United States duly authorized to approve., pay, and allow . 
such claims, did, at Las Vegas ArrrryAir Field, Las Vegas, 
Nevada, on or about 23 February 1944, make a certain paper, 
to wit, Quartermaster Purchase Order No. il018, which, 
as he, the said: P.arvey R. Rankin, Lieutenant Colonel, QMC., 
then knew contained a statement setting forth the unit price 
of Oil, Burner #3 (distillate) in acc. with Fed. Spec. 
No. VV-0-326 dated 12 Feb. 40, as ordered by the United 
States, as seven cents (.07) per gallon., which statement 
was .t'alse :1n that the price of Oil, Burner #3 (distillate) 
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in acc. with Fed. Spec. No. VV-0-326 dated 12 Feb. 40, 
ordered by the United States, was six cents (.06) per gallon, 
and was then known by the said Harvey R. Rankin, Lieutenant 
Colonel, QMC, to be false. 

CHARGE III:. Violation of the 96th· Article of War. 

Specification 1: In that Harvey R. Rankin, Lieutenant Colonel, 
QMC, did, at Las Vegas Army Air Field, Las Vegas, Nevada, 
from about 15 May 1943.to about 1 March 1944, at approxi
mately weekly intervals, wrongfully and unlawfully take 
for personal use about ten (10) slabs of bacon, about ten 
(10) whole hams, about one hundred twenty (120) pounds of 
fresh beef, about forty (40) pounds of butter, and mis-, 
cellaheous fruits and produce, all property of the United 

. States and of a total value of about one hundred forty 
dollars ($140.00). 

Specification2a In that Harvey R. Rankin, Lieutenant ·colonel, 
QMC, did, at Las Vegas Army Air Field, Las Vegas, Nevada, 
·from about 15 May 1943 to about l March 1944, at approxi
mately weekly intervals, wrongfully and unlawful}¥ take 
for his own use, about one hundred twenty (120) pounds . 
of ham~ eighty (80) pounds of bacon, and one hundred twenty 
(120) pounds of fresh beef, without surrendering the proper 
ration coupons, in vio],.ation of the Emergency Price Control 
Act of 1942 as amended. 

Specification 3: Finding ot guilty disapproved by reviewing 
authority. · 

I 
// Specification 41 FindiDg of guilty disapprowd by reviewing 

authority. 

5pe'cifica~ion 51 Finding of not guilty. 

/ .
/ 

Specification 61 In that Harvey R. Rankin, Lieutenant _Colonel, 
QMC, then Base Quartermaster at Las Vegas ,Army Air Field, 
Las Vegas, Nevada, did, at Las Vegas Army Air Field, Las · 
Vegas, Nevada, on or about 22 January 1944, ,noon~ and 
unlawfull¥ order Second Lieutenant Edward :M. Petraalc, QMC, 
to purchase for the United States in his official capacity 
as Assistant Purchasing and Contracting Officer1 Las Vegas 
A:rmy Air Field, Las Vegas, Nevada, fuel oil from Western 
Heating and Ventilating Canpany at one cent (.01) per 
gallon in excess of the regular price... 

l 

Specification 7a Finding of not guilty. '~ 
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Specification 81 Finding of guilty disapproved by reviewing 
authority. 

Specification 91 Finding o~ guilty disapproved by reviewing
authority. ' 

The accused pleaded not guilty to all Charges and Specifications and was 
foi.md not.guilty of Specification ) of Charge I and Specifications 5 
and 7 of Charge III; guilty of Specification 2 of Charge I •except the 
words and figures •of a total value of about three hundred fifty dollars 
($350.00),' substituting therefor the words and figures •or a value of 
more th.an fifty dollars ($50.00) 1•; guilty of Specification 1 of Charge 
III •except the words and figures •about ten (10) slabs of bacon, about 
ten (10) whole hams, about one hundred twenty (120) pounds of fresh 
beet, about forty (40) pounds of butter,• substituting therefor the· 
worde •slabs of bacon, whole hams, fresh beef, butter, 1 and except the 

. words and figures 10£ about one hundred forty _dollars ($140.00), 1 

substituting, therefor the words and figures 1of more than fifty dollars 
($50.00)·••; guilty of Specification 2 of Charge III •except the words 
and figures •about one hundred twenty (120) pounds of ham, eighty (80) 
pounds of bacon, and one hundred twenty (120) pounds of fresh beer,, 
substituting therefor 

0 
the words •quantities of ham, bacon, and fresh 

bee£ 1•J ·and guilty of all Charges and all other Specifications thereunder. 
He was sentenced to be dismissed the se.-vice and to. pay- to the· United 
States a fine of $1000.00. The reviewing authority disapproved the find
ings of guilty of Specifications 3, 4, 81 and 9 of Charge III, approved 
the sentence, and forwarded the record of trial for action under Article 
~~~ . . 

· 3. The evidence !or the prosecution shows that the ,accused was the 
Quartermaster at Las Vegas A.nq Air Field (R. 3)). · One of the install 
ations under his supervision was a cold storage warehouse in which were 
deposited meats, butter, vegetables, and other perishables ultimately 
destined !or delivery to various distributing and consuming agencies 
including the sales.store and various mess halls (R. 33-34, )81 60). 
Issuance of any of these commodities directly to individual o~ficers or 
enlisted men was not authorized (R. 34). · . . . 

Prior to the institution o! the rlt.ioning program the accused had 
maintained a. private box in the freezer canpartment of the cold storage 
warehouise. In this space he kept for his own consumption butter, bacon, 
cheeae, ham, pork, .and •full quarters o! beefll (R. 35, 51). All or 
almost all of these items were purchased through the sales store and 
were recorded on so-called •tall.y-out sheets•, the.last of which waa 
dated V Karch 1943 (R•. 51~52, 55-57,; Pros. Ex. 2). . : 

Within a few weeks after the institution o! rationing the' 

contents o£ the box were depleted. While ~ one of the i'reezing ·.can

partments on or about 15 Mq 194), the accused discussed the restric
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tions upon the consumption of meat with Sergeant Clifford n. Aaby, the 
•NCO in charge of Cold Storage Warehouse•. In the course of their 

conversation the accused •made a statement·· •• to the effect that 

r~tioning was going to be ·rough on him• (R • .3.3, .35). To avert the 

inconvenienc~ which compliance with the new regulatory program would 

have entailed, he on that day commenced·a practice of taking meat, 

cheese., and butter from the government stores in the cold storage 

warehouse for his own personal use. The first article appropriated 

by him was •either a ham or a bacon• (n• .35-36). Thereafter until ap- · 

proximately 1 March 1944 he helped himself to one of ea~h of these 

items •on an average of once a month• (R. '.36-37., 64). Hams ranged in 

weight· f'ram ten to sixteen pounds and bacons from· six to twelve pounds 

(R• .36). The cost to the government of the former was from thirty to 

thirty-two cents per pound and of the latter f'rom twenty-five to 

twenty-six cents per pound (R• .36). Beef in the form of roasts., rib

roasts., and steaks was taken by the accused during all but one month 

of the same period at even more frequent intervals which have been 

variously estimated as weekly and bi-weekly. During the month referred 

to he consumed a deer imich he had ·slain. The roasts weighed three 

to !ive pounds each and the steaks one to four pounds each· (R• .38, 

6.3). They had been purchased by the government at a price of twenty

two to twenty-three· cents per pound. 13utter would be removed from 

the warehouse by the accused. at the rate of about a pound a week. 

The total amount of cheese diverted by.him to his personal uses over 

the entire period of nine and, a half months was ten pounds (R. 40., 

54., 6,5-68). 


Neither Sergeant Aaby nor Private First Class Elrey t. Morgan, who 
was assigned to the.warehouse _as a clerk and bookkeeper., ever received 
cash or ration points for any of these commodities (R• .36-.38., 41, 62, 
64). No tally-outs wer.e :prepared and no other records of "what was 
missing" were kept (R • .38., 62, · 66). Morgan originally accounted for 
the resulting deficiencies in beef by charging them to a •squadron 
of dogstt maintained at the · post (R. 70). The shortage in ham and. bacon 
was successfull7 concealed by removing only' one of either item from 
e;cy- single box, and by rearranging the remainder. Since weights were 

. rarely checked, the depleted. crates would be accepted by the consolidated 
mess halls as full (R. 64, 71). · . · . 

\ 

The accused diet. not restrict his appropriations· to rationed foods. 
Every week, usually on a Saturday afternoon,· he would conduct •an 
inspection tour- of the fruit and vegetable boxes and would pack a large 
shopping bag with •a little bit• from each of them (R• .38-41, ;o., 
61~2., 64-65J Pros. Ex. 1). Since they each thus lost an amoimt too 
small to be particularly noticeable, .full charge, could be and was made 
.for them to the consolidated mess halls (R. 42, 64, 66). The cost to 
the government or the fruits and vegetables carried array by the accused 
was approximately one dollar per week (R. 40, 42). As in the case of 
the meat., they were neither p~d for nor tallied out (R• .39-40). 
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By these depredations upon government stores the accused set an 
example which was followed by other officers and, in particular, by 
Major (then Captain) Leona.rd F. Stevens, the Assistant Quartermaster, who 
helped himself to some of the produce about every other week (R• .'.30,. 
35, 46, 53, ~2). Fresh beef, fruits, and vegetables were taken by 
Major Stevens on each of his visits and a ham and a slab of bacon "every 
tTro months or so• (R. 46). · Although neither money nor ration points 
were ob'\;ained for these items, and although they were carried away 
with the knowledge a.nd often in the pres~nce of the accused, he offered 
no objection whatsoever (R. 46-47, 61). H.ts conduct did not escape the 
notice of the enlisted personnel employed in and about the warehouse, 
and they, too, decided to avail themselves of the opportunity presented 
(R. 70). Several of the married men augmented their family larders with 

government provisions. Private First Class Morgan, for example, took 

meat and butter home •once a week• (R. 69). At the warehouse itself 

he~ Sergeant Aaby, Corporal Toa.novic, Corporal Fraidenburg, Private, 

Bryant; Private Anderson, and a number of enlisted members of the 

Veterinary Corps, during the period between January of 1943 and March 


· 	~f 1944, habitually ate lu.~ches compris~d of cold storage cormnodities. 
Not in.frequently they were joined by certain officers including the 
acc\l.Sed and Major Stevens· (R. 42-45, 48, 66). Until April of 1943 
the food was consumed cold but in that month Sergeant Aaby obtained 
a small electric broiler stove which was thenceforward used to 
prepare steaks., eggs, ham, and 9MUJ.ligan stewa (R. 45, 48, 66). 
AJ.though none o! the enlisted men had. been. autho:r:tied to eat at th~ 
~gltl ~t,Pr&~O W~@hW.~@, tll@ IMrnV.Hd prHent@d no obJ@gt:l,oo~ · (R,. 58, 

'12), ~~er 6~ven§ fg;Ue.a tQ inqu1.n ooneerntl\ff the 1:1wre1t of the tood. 

CIMIUIMd (R, 49), ,. . · 


' PNviou•lf, on 00 November l~4~, in ro~0m1, to M rntorw 

1nv:t.t&tion, WHt@rn Ho&tin1 , v,ntUA~ins Cl~M)' Md 00l'UIW!IOH OU. 

Oent_pl.nf, 11 oo-pN'tner11, hid 1ubmittod an Wormlll bid for tho deUve17 

et tuol oil. to, Md tho omu1t:uation et 1'eur oil 1t0r1,ge tw1J At, 1,&11 


'V1sa1 Artff1 Qunnoey Sohool, I,a,1 Vosaa, · In •aocoptanoo• on behAlt ot tho 
sovonwont wa, oxeoutod bf th• aocu11d •• Qu1rt1rma1tcr on 4 Deoombor 1942 
(R, 2S0-261J Pro,. I!:X, 2S), Under th• tum, ct tho completed contract · 
wut,rn Heating le Ventilating Comp&ey' and Con8\lm8ra Oil Company were to 
oonatruot th• twa at their own exp1n11 but th17·were to be reimbursed 
the entire coat ot $6SOO,OO ey the &d.di,tion of $,013 per gallon to the 
price ot the tiret 500,000 gal.lone ot oil delivered (R. 251,.281). 
Thia amortization scheme proved to be based upon an exaggerated estimate 
ot the tuel oil req~ements of the post., Realizing that far les1 than 
5001 000 gallons would be used, th~ .two companies 1'f?'Ote in part as follows 
to the' accused on l4 March 19431, • 

. ' . . . 	 . 

· · •To and including this date we have delivered a tota.l 
o! 197,406 gallons under this contractJ and with the · . 
!ilJJJlg of the !our 20,000 gallon tanks which are now can

• 
-·7 -. 
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plated it would appear that our total deliveries rlll 
approximate only 280., 000 gallons, We would like some 
expression from you as to your issuance of a supplement to 
re-1.mburse us for our expenditure of $6500.00, amortized 
on the basis say of 2?0,000 gallons delivered•. 

Having apparently consulted with. the Ninth Service Command,. the accused. 
in October of 1943 handed the. communication to Second Lieutenant Edward 
M, Petrask, the Purchasing and Contracting Officer, and instructed 
him to arrange for the full reimbursement of the. oil companies (R. 237
238, 249~250, 252, 256; Def. Ex, A),. 


After familiarizing himself with the details and background of the 
original·contract by conferring with M:r. Charles L. Dimock., the M~ager 
of the Western Heating and Ventilating Company, Lieutenant Petrask . 
drafted Change Order B which provided for a retroactive increase in 
·the price of the oil delivered aggregating $2354.64, This sum repre
sented the difference between the amounts already collected under the 
amortization program and the total cost of the four storage tanks 
(R, 188, 250-251, 256, 258, 266., 268., 282; J;lef, Ex, B), Change Order B 
,ras initially opposed by Mr,· Dimock because it mad.e no allowance for 
deliveries to Indian Springs, a substation located some forty-five miles· 
from Las Vegas as compared w1th a distance from the city ot only eight 
miles in the case of the field proper (R. 256-257, 265), It was his 
contention that the $,013 added to the price of ·oil delivered to· 
Indien Springs represented merely extra compensation for the larger 
haul and was never intended to be included as part of the amortization 
of the storage tanks (R. 257, 264). Since the original contract 
was completely silent concerning deliveries to Indian Sprin;;s and 
since no supplemental agreement had been executed settling.the question., 
Lieutenant Petrask informed him that ,Change Order B would. not be modi-,. 
1'ied. ,: The document wa:s '·thereupon pz·e-dated 30 March 1943 in accordance·. 
with the ':directions ot ·the· Nin:th Service Command, and Mr. Dimock affixed 
his signature on behalf' of'· the_ Western Heating i'>L Ventilating Compa,ey and 
Condumers Oil Company (R~ >_257, ~62,. 265.J Def. Ex. B). , At. no :.time in .the 
course of his conversations· '14th Lieutenant Petrask was ,any, speci.f'ic s:um 
claimed·as extra compensatio~:fot.the long haul to Indian Springs:·_:,,;;•'.',' 
(R. 257). In January of 1944 the· sum· of $2354,64 was "paid to .the two· 
oil compani~s and accepted by them (R. 259., 263, 266; Pros. Ex, 24), 
1'hey were thus finally 1'ul.ly reimbursed tor their total construction 
cost 01' $6500,00 (R. 260, 268)~ · 

< ~ " ' '.. ' • 

· When .their agreement for, the supply of fuel oil had expired on 
30 March 1943, it had not been renewed. For a brief period ·their place 
was taken by the Wilshire Oil Company but eventually a treasury pro
curement contract was awarded to Tar and McComb Company. Under the 
terms 01' this contract Tar· and McComb Company was to keep the storage 
tanks filled with fuel oil but no provision was made for delivery·from 
them to the individual consuming unite on th~ post (R. 201, 221., 230,. 
23~., 238, 241), Before being supplanted the Wilshire Oil Company had 

.. 
... r 
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performed this latter function also and, for c.anpensation of one cent 
per gallon., had furnished twenty-four hour service with a twenty thousand 
gallon tank trailer not only to the field proper but to Indian Springs 
as well (R. 197., 2J8). ·In August or September of 1943 the Wilshire 
Oil Company withdrew its facilities., and the job of delivering oil from 
the storage tanks to the two hundred odd individual consuming units at 

. both places was deleg~ted to the Western Heating & Ve,ntilating Company 
upon the same terms or conditions es its predecessor. No written . 
contract was executed durine the next three months~ In that period under 
a purely informal arrangement approximately one hundred and twenty
.five thousand gallons of oil were·transferred to individual tanks both 
at the post and at Indian Springs for a fixed charge of one cent per 
gallon (R. 191., 196-197., 203-204., 208., 218,· 238-239., 265). All of this 
hauling was done with a one thousand gallon.tank truck (R. 197). 

Around •the beginning of November• of 1943 the accused obtained 
written authority from the Treasury Department to let a contract 
providing compensati.on at the rate of one and one. half cents per gallon 
for the delivery of fuel oil from the storage tanks to the individual 
cons~g units at the field and at Indian Springs (R. 239). He im
mediately directed Lieutenant.Petrask· to prepare invitations to bid. 
Lieutenant Petrask complied and in addition drew up a list of qualified· 
haulers including the Arrowhead Freight Lines. Upon being shown a copy 
of the proposed invitation to bid., the accused ordered that it be mailed 
only to Western Heating & Ventilating Company because.•tJ:iey were deliver
ing the oil now and they were very satisfactorya (R. 239-240). The 
instrument was mailed as directed and on 12 November 1943 that concern and 
the Consumers Oil Company jointly submitted a bid of one and one-half 
cents per gallon. It was accepted on behalf of the government by Lieu

_tenant Petrask as Purchasing .and Contracting Officer on Z7 November 1943 
(R. 18~189# 240; Pros. Ex. 21). · No other bids were of course presented 
(R. 240). · During the ensuing winter season $9., 281.63 was paid to the 

companies ·for their delivery services (R. 282). At the time of the 


. trial Western Heating & Ventilating Canpany &nd Consumers Oil Company 

were again delivering oil for .one cent per gallon (R~ 275). 'Arrowhead. 

Freight Lines would have.been willing to haul at that price in November 

of l943'(R. 272), 


Paragraph 21 of the executed contract read as follows: 

•The contractor will furnish necessary distribution . 
equipment to adequately supply' units listed in Par. 20. 

· Equipment and 	operating t'ersozmel will be availab,le to 
maintain twenty.:.four (24) hour per day service. All 
operating. expenses including maintenance and repair will· 
be the obligation of the. Contractor• (R. 195; Pros~ Ex. 21). 

In a letter.aoccmpaeying the bid Mr. Dimock had represented that: 

-9
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-We rlll have a Truck and Trailer· of· 2.500 gallon 
capacity, equipped with pump, meter, etc., and a 
driver which will be at your sezyice at all times•. 
This will assure you of the type and kind of service 
you need and we have every reason to believe that 
this service will be entirely satisfactory to you• , 

1yR 189; Pros. Ex. 22). · . . · 

/~Bginning with l December 1943 and throughout the 'Winter of 1943
1944 estern Heating & Ventilating Company and Consumers Oil Company 
in'a cordance with their agreement i'urnished a Ford truck and trailer 
having a total capacity of 2500 gallons (R. 198). As under the preceding 
informal arrangement, the·services of a civilian driver were also pro
vided (R. 198, 228). Despite, however, the clear language of both 
paragraph 21 of the contract, and the letter accompanying the bid, the 
·truck was neither equipped with a meter nor ever made available for 
deliveries beyond the ordinary working day beginning at 9130 a.m. and 
ending at 5100 p.m. (R. 198, 205, 212). The only measuring devices 
used were two 11home-made• calibrated •sticks• {R. 210-211). During the 
cold weather some of the individual consuming units were on many 
occasions lfithout fuel, •sometimes• because there was insufficient oil . 
in the storage tanks and as often bec~use the truck was not at the field 

. •long enough• to perform its £unction {R. 200, 207, 222); Corporal 
Simmie Hodge, who was assigned to assist the civilian driver, attempted 
to alleviate the sho~tage by using a •a.I, truck1' (R. 196, 199, 214). 

· Upon learning of this practice the accused directed that it be tennin
ated. Subjected top. constant demand £or oil, Hodge disregarded the. 
order {R. 201). · · · 

Numerous complaints about the lack ot fuel were inade to First 
Lieutenant Peter Evolga,. the Assistant Property Officer, and he in 
turn complained to the accused and to the Western Heating & Ventilating 

.Company. The situation was br.ought to the accused's attention approxi

mately ten times, but his reply was that he had a contract and that 

the s~rvice being rendered was •satisfactory-a. Although over one 

hundred calls, including as many as seven in one day, were made by

Lieutenant Evolga to the office of Western Heating & Ventilating Com:

pany, they tailed to expedite deliveries (R. 219-2211 22.3, 225- . 

226, 234-235). On several of these occasions·he spoke to Mr. Dimock 

personally- (R. 221). · 


Many- of these conversations related to loca.l purchases ot fuel 

oil to supplement the deliveries by Tar and McComb Company who because 

of shortages in their refineries and unfavorable weather conditions 

were unable to furnish an adequate supply to the storage tanks !R .. 229, 

231, 241). At the accused's direction all emergency requirements o! 

fuel oil were to be obtained £rem the ·western Heating & Ventilating 

Company. One.purchase was made from •National Ice•, but ·upon learning 

of the transaction he instructed Lieutenant Evolga •to bu;y it from 

Western Heating,• and no ,other exception was made (R. 229-2.30). 
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'l'he price originally charged on these emergency orde~s was six and 
one-half cents per gallon ror fuel oil number 2 and six cents per gallon 
for fuel oil number 3 (R. · 241., 2fl7-248). In January of 1944 Lieutenant 
Evolga. and Lieutsnant Petrask conferred with the accused about the 
oil shortage. Lieutenant Evolga remarked that "Western Hea~ing and 
Ventilating Company isn•t giving us satisfaction in bringing oil out 
here, and ••• if we had it here they wouldn't be here to deliver it•. 
To this critici~ the accused replied that they •had a shortage of,, some 
$500.00 to $700.00 to make up with Western He·ating and Ventilating9 and 
that it was to be the recipient of all future emergency orders. When 
Lieutenant Evolga again remonstrated and urged that the oil be obtained 
•elsewhere•, the accused said~ -We will buy it from Western Heating 
and Ventilating •••• That is all.• Without any further protest Lieu
tenant Evolga. saluted and left the room. To Lieutenant Petrask, who 
remained, the accused gave the exact amount of the purported shortage 
which was $762.68 and directed that it be amortized •by adding one 
penny to the regular price of fuel oil bought from Western Heating and 
ventilating •••• (R. 220., ,~2., 244). · · · 

In accordance with these instructions four purchase orders addressed. 
to Western Heating & Ventilating Company and Consumers Oil Company were 
prepared., all of which were signed by the accused. Their contents mq 
be briefly summarized as follows: 

-Type of oil Quantity Price 
pergali'on 

14 February 1944 1/2 101 000 gallons $.075 
16 February 1944 #J 15.,000 gallons $.O? 
21·Febru.a.ry 1944 #3 20.,000 gallons $.07 
23 February 19,44 #3 2.,500 gallons $.07 
(R. 76-77; Pros. Ex:s. 4, 5., 6., 7). 

In each instance the sum charged per unit was one cent in excess of the 
market price (R. 246-248). All of the oil ordered'was delivered and 

... paid for in full. A record of the amortization of the purported 
obligation to Western Heating & Ventilating Company maintained in 
Lieutenant Evolga I s office showed a net balance of $126.43 still due . and 
o!dng as or 23 February 1944 · (R. 243-244; Pros. Ex. 23). No further 
entries were made after this date because, according to Lieutenant 
Petrask., 

•* * around that;; time., approximately the end of February., 
Colonel Rankin called me into his office and told me that 
beginning right then we woul.d cease adding one cent on to the 
regular price of fuel oil and he also told me that we had paid 
Western Heating and Ventilating Company $25.00 too much on that 

.1··, 
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shortage - that there had been sane ~stake made, and Colonel 
Rankin instructed me to bring the price of fuel oil back to the 
regular price and on the next shipment of 24CO gallons of fuel 
oil to deduct one cent per gallon from that price to get the 
~25.00 back for the Government that was paid over-that was 
overpaid• (n. 246). 

After the payment of $2354.64 under the provisions of Change Order 

B, the records of the field failed to disclose that any shortage of 

$762.68 or in any other sum was due to western Heating & Ventilating 

Company or to Consumers Oil Company (R. 242, 259-26o, 283). During 

the period of their acquaintance and business dealings the accused 

was twice entertained socially and twice presented with small Christmas 

gifts· by Mr. Dimock (R. 190, 192-193). 


4. The accused, after being apprised of his rights as a.witness, 

took the stand on his own behalf and was examined at great length. His 

testim~~ and that of the numerous other witnesses for the defense was 

extremely voluminous. In the main it conceded that he had been guilty 

of several irregularitie~, but sought to justify them as having been 


· committed in good faith. 

His record in the military service dated back to 1910. He served 

overseas in World War I at Verdun, •San Miguel11 , and the Argonne, was 

wounded in action, and was discharged in 1919 with the rank of Captain 

(R. 530-531, 535; Def. Exs. EE, Y, Z). After his return to this country 
he enlisted in the Kansas National Cuard as a first lieutenant and 
was thereafter twice promoted (R. 532; Def. Ex. CC). He was called to 
active duty in this war as a major on 22 December 1940 (R. 536). His 
initial assignments were in Field .Artillery but in December of 1941 
he was transfer:z:ed to the Quartermaster Corps (R. 538). Approximate~ 
two years later on 8 December 1943 he was promoted to lieutenant 
colonel (R. 540-541; Def. Ex. NN). Both while a civilian and after 
his call to active duty in 1940 his reputation for honesty., truth., and 
veracity was excellent (R. 325; Def. Ex. T). . · 

Subsequent to the institution of the rationing program, whenever 
ham and bacon were not available at the sales store, he would take some 
of each item from the cold storage warehouse. Invariably, however, on 
the same or the following day he would pay the cash price and the requisite 
•OPA points• to either Corporal David Taylor or Corporal Will:1.am lt• waters, 
who '\'lere employed at the sales store (R. 470, 472, 474, 478-479, 488, 492, 

, 	494., 560, 573-574, 578, 644-645). The accused did not-consider the 
practice •irregular" as long as it was followed only by •somebody in the 
Quartermaster Corps.• In his ,,own words, •anything within your own 
organization., you might _do a little differentl.)" than you would if sane
body outside of your.organization came in to do it• (R. 60J, 6J4). 
Since 1;he lt'arehouse~ th~ .cold s"t;9;rage "9"areho~se, ,-nd the sal~s sto.r~ 
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were u.l inventoried together as a unit., tally-outs from one to either 
of the others were superfluous a.>1d were discontinued early in 1943 
at the behest of a. Major Net:man, who wa.s the •Inspecting Officer out 
of the Quartermaster Office at Viest Coasts (R. 474, 499-500., 514, 602). 

Abo~t three times a month the accused and Major Stevens would 
carry away fruits and vegetables without paying for them. The amount 
varied with the size of the paper bags which tthappened to be around at 
the time• (R. 482-483., 560-561., 645). In nthe large· sacks there might 
be a dollar's worth. In the small sacks it couldn't exceed fifty cent~• 
(R. 561). 'These appropriations were all for •sampling purposes• under 
Paragraph 5d., Chang~ 11., 26 November 1943., AR 35-6660., 29 August 1942., 
which reads as follows: 

•d Samples. 

(1) · Articles withdrawn from shipments for testing 
purposes in connection vdth inspection prior to acceptance 
of the stores on 'contract or purchase order will be dropped 
upon the certificate of the sales officer that the stores 
were withc.rawn for testing purposes. If the total value 
of stores withdra,m for this purpose in any one month 
exceeds $15.00, the approval of the director of supply or 
other disinterested officer designated by the commanding 
officer is required• (R. 521., 561., 603-6CJ7, 631, 636
637; Pros. Ex, _26). · 

The accused sampled the fruits and vegetables by •eating them•, In this 
task he was assisted by his family (R. 603, 637), Ths eccused figured· 
that • ••• LF'i.iJ could in that way satisfy my own mind to the effect . 
that we were getting what we should get on the field• (R. 631). He had 
on occasion found produce that he believed not to be 0 up to standard• 
and had so informed the sales officer., but •there was not enough of 
it to justify a complainta (R. 637). 

Neither Corporal Tayler nor Corpor::Q ¥'iaters had ever received 
money or ration points for beef removed by the accused from cold 
storage (R, 481-483., 645). The accused himself actn,itted that he 
took roasts twice and steaks once without paying cash or points for 
them (R. 575, 608-610., 629). He explained that 

•on the first occasion., and the same thing applies to ·a11 
three occasions., I happened into the cold storage and Sergeant 
Aaby said., •Colonel, would you like to have a roast?• and., well., 
just not thinking., I said., 1Why., sure,' or words to that effect., 
and., , 'Y,hat have you -got?' He said, 'Well, we have got a little 
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extra piece of meat in here that is the remains of trinnning for 
the dogs' - police dogs., which we had some on this field 
and we furnished rations for the dogs at Basic Magnesium.
* * * To the best of my judgement in buying meat over the 
counter., I would say they probably run anywhere from two and one
half to four pounds on the roasts and the steaks would probably 
be one and one-half or mi~t even run two pounds•. (R. 575). 

At the time the government was purchasing beef for twenty-two or 

twenty-three cents per pound (R. 575). The accused was not •trying to 

steal anything". If he had he "wouldn't have taken j.t openly before 

personnel .•• in the warehouse when !fiil had a key to the warehouse 

fltimseli'] and could go in there anytime lfii/ wanted to and get it• 

(R. 625J• 


Upon learning tha.t some enlisted men were eating their lunches at 
the cold storage warehouse., Major Stevens had immediately asked Sergeant 
Aaby llwhat and where he got these provisions•., and was told by him •not 
to worry a.bout itJ that he had made arrangements with the mess sergeant• 
(R. 500., 506-5cY7., 509, 512). The accused made the same inquiry and 

received the same answer (R. 576-577). He •ass~ed that it would be 

all right in view of the fact that • • • the men Lwere require§ to work 

q.uring the noon hour., and ••• were not given adequate time to go 

eat• (R. 511). Both he and Major Stevens took Sargeant Aaby at his 

word and did not check with the mess sergeant (R. 501). Having them

selves partaken of some of the lunches., the. accused.and Majol:'. Stevens 

were well aware that many of the items consumed came directly from the 

government stores at the cold storage warehouse (R. 502-503). None 

o:t the food was accounted for (R. 506). Its value was estimated by 

Major Stevens at fifty cents per dq (R. 516). 


During the months of September, October., and November 1943 Western 
Heating & Ventilating Company had hauled oil .from the storage tanks to 
the individual consuming units at the field proper arid at Indian Springs 
.for. only one cent per gallon (R. 3J6., 394-395., 592-593). Only one or 

• two loads., however., had been delivered to the latter destinatian,{R. 394) • 
. The reasons for the increase ·in price stipulated in the contract accepted 

'Z7 November-1943 were twofold. In the first place, although the· in
strument did not specifically mention Indian Springs., the extra half cent 
was intended to compensate for the longer and more expensive haul to 
that installation which recoived twenty per cent or the total volume 
-0f oil purchased (R. 341-342., .59.3-594). Secondly., there was a greater 
demand for fuel oil equipment during the winter than during the summer 
months (R. 595). In arriving at a price for the winter season 
consideration had to be given to the fact that a tank truck had to be 
leased and brought from Los Angele.a (R. 343., 395). The quotation of 
the two contr~cting companies for delivery to the field only was always 
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or~a cent per gallon (R. 341, 345). The deliveries at that price at the 
time or the trial, despite a ris~ in transportation costs, were explained 
by_the exclusion of Indian Springs (R. 338, 399). 

Although Western Heating & Ventilating Company was the only concern 
to whom an invitation to bid on the hauling contract in ?1ovember of 
1943, the accused had previously contacted five or six or the major oil 
companies and a trucking ccmpany on the telephone (R. 400, 552, 594-595, 
641-642). None of them wanted the job (R. 594-595). The accused had 
not called Arrowhead Freight Lines because he •did not know that they 
had a single truck. /j.e ha§ never seen a truck with the Arrowhead 
sign on it• (R. 552, 596). His·order to Lieutenant Petrask not to 
send invitations to bid to any company other than Western Heating & 
Ventilating Company was necessitated by •a very critical condition• 
(R. 597). As •the winter proceeded and the weather got cooler, natur

ally, there was more demand for oil• (R. 5.51). According to him, 


•I was darn near crazy with calls caning in from every
body on the field and the C~d.ing Officer himself had 
called me on at least one occasion and asked me if there . 
wa.sn I t something I could possibly do to relieve the oil 
situation as it then existed on the field, and taking all 
of that into consideration after having previously called 
the different companies and could get nobody that was 
interested I did not think, and I still don•t think that 
it was advisable.to waste another two or three weeks.trying 
to get somebody to bid when to the best of rrr:, belief nobody 
would bid ••• I thought it was entirely foolish• (R. 551, 
597-598). . , 

Mr. Dimock, who was the •only one in town that had shown the slightest 

inclination to want to help•, had agreed to undertake the hauling 

as •a personal favor• for one and one-hall' cents. per gallon. No ether 

hauler being available, the accused wired Washington and obtained 


. special permission to enter into a contract at that figure (R. 551-.552; 
Def. Ex.s. 00-RR). . He· realized that the limitation 0£ the bidding to 
one concern was an irregular procedure (R. 599). In the opinion of 
Mr. Edwin Pyle o! the Consumers• Oil Company more money could have 
been made with the hauling equipment in Los Angeles (R • .326-327, .344). 

He had intended to provide twenty-four hour service, if necessary 
(R. 344, 458-459). Largely because of the lack of oil, however, and 
partly because Corporal Hodge spent part of each afternoon in the day
room pl8¥1ng_pool, the working day usually ended about 4100 or 4a30 p.m. 
:.rr. Charles Everett, the civilian driver, never personall.y received a 
complaint fran Hodge about the oil shortage and never was requested at 
night to make deliveries (R. 455, 457-460, 464, 467). Mr. Dimock 
received only six or eight calls about deliveries from Lieutenant Evolga. 
'l'hree were on the same day•. Most of them were made •at a time when there 
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was no ·oil available in the storage• (R. 402., 4~, 435., 438-439). Only 
two or three complaints were made to the accused., one or two by Hodge 
and one by Lieutenant Evolga. In the accused I s opinion •there was no rea
son ffllY a truck needed to put in more than five or s:ix hours a day if the 
oil was available in order to keep all of these tanks full at all times; 
a truck with 2500~allon capaci!,r' (R. 557)~ Un.f'ortimately •there never 
was a time when LTar and McCom!?/ delivered enough oil to fill or even 
closely fill all the tanks on the field• (R. 600). Despite the com-
plaints about the delivery service., the accused had ordered Corporal 
Hodge to desist fran using a government truck to meet part of the 
demand. In the words of the accused •that was just a natural procedure•., 
for., in diverting gallonage from the truck of the contracting companies 
ttwe were in a way breaching our contract• (R. 556, 601). 

The vehicle furnishe·d was equipped with a pump., a hose, a meter., 

and a measuring stick (R. 332). The meter was •not worldngta, and a 

replacement was •al.most unobtainable• (R. 333). Individual. deliveries 

were estimated "within five gallons•. After the measuring stick was 

lost, Yr. Everett and hi~ assistants "had •to guess at it• (R. 463). 


In adding an extra cent per gallon to the price of the fuel oil 

covered by the purchas~ orders of 14, 16, 21, and 23 February 1944 the 


. accused merely intended to facilitate the settlement of the. deficit due 
Western Heating & Ventilating Campany and Consumers Oil und~r the 
ccmtract accepted on 4 December 1944 and to avoid the lcng delay which 
an application for approval to higher authority would have involved. 
The original agreement made no provisions whatsoever for deliveries to 
Indian Springs (R. 334, 385, 419, 542., 564-565). Upon discovering this 
oversight., Mr. Dimock and Mr. Pyle im.ediate4 conferred with Major 
(then captain) LaFayette E. Tyson., the Post Engineer, and demanded that 
they be paid one and one half cents additional per gallon for the longer 
haul. After sane discussion Major Tyson, according to Mr.· Dimock and ' 
Mr. Pyle, proposed that the price be f:ixed at $.013 per gallon, the same 
as the amortization figure, and that the sums thus earned not be credited 
t9 the construction cost or the !our storage tanks (R~ 3~, 386). Major 
Tyson., on the other hand, testified that he made no such statement and 
that it was beyond his authority (R. 566, 571). In a:ey event, sane 
36~ 668 gallons ot oil were delivered by the two canpanies to Indian 
Springs during the period covered by the contract accepted 4 December 
1944 (R. 390). Under the alleged oral agreement the canpenaation for 
this service would ~ve aggregated $476.69 (R. 393). 

Realizing that 500,000 gallais would not be used and.that conse
quently the entire construction cost o! $6500.00 would not be amortized, 
Mr. Pyle •in the forepart ot March, 1943•, discussed the potential 
deficiency first with. the accused and then with Major Lion.ell T. camp
bell of the Ninth Service Camnand. When informed of the facts, Major 
Campbell stated that •they did not want to _sel9 any contractor lose money 
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on a job of that kind• and suggested certain steps requisite to a settle
ment including the writing of a letter to the accused estimating the total 
oil consumption of the post (R. 3~8-331). The accused also spoke to 
Major C~pbell and received a similar assurance from him that •the 
Government did not want anything for nothing., that they expected to 
pay for everything that they got, and if there was money due these 
gentlemen., they expected to pay it• (R. 545). Upon.receiving the 
letter suggested to Mr. Pyle by Major Campbell., the aooused turned.it 
over to Lieutenant Petrask ttwith the instruction to carry out the direction 
as outlined ••• from Ninth Service Command•., that is., to effect ful1 re
imbursement of the money due on the tanks (R. 545). 

Change Order B which wa~ drafted to.acccmplish this end failed to 
provide any extra compensation for the deliveries to Indian Springs and 
included them in the amortization gallonage (R. 335., 347). Mr. Dimock 
signed Change Order B under the impression Wat it would.pay·him addi
tional $.013 per gallon fer the longer haul (R. 389., 410). Vlhen he · 
learned of his error and expressed a disinclination to accept the settle
ment., Lieutenant Betra.sk pointed out that., ·•This has been back and forth 
so many times., it has taken almost a year now - ten months ••• If we 
throw it out and start out again we will never know when you are going 
to get your moneya (R. 391., 438). Lieutenant Petrask accordingly pro
posed that the shortage be remedied by adding one cent. to the price of 
fuel oil purchased in the future. ·•That sounded.to Lthe accusei/ like 
a very good idea• in view of Major Campbell's assertion that the govern
ment did not want anything for nothing (R. 391., 438., 4421 546., 587-589). 
The accused not· only offered no objection to the arrangement but-person
ally signed the £our purchase orders dated 14, 16., 21., and 23 February 
1944 respectively (R. 427-4281 590). Although only $476.69 was due to 
Western Heating & Ventilating Company and to Consumers Oil Company., 


$159.56 over and above that sum was collected as a result of the one 

cent increase in price. This excess has not been repaid (R. 348-350., 

408., 425., 454). 


5. Sergeant As.by and Lieutenant Petrask nre rec~ed as witnesses 

to~ ~. prosecution on rebuttal. The former adm1tted that he had 

t~- meat and butter for his personal use without paying !or them 


/and 	that he had on oocasiai informed Corporal Tqlor that the accused 
had removed a ·ham (R. 665-666). Aab:!, honver., categorically denied 
that he ever told the accused or Major Stevens that the mess sergeant 
had either authorized enlisted men to eat at the cold storage warehouse 
or had prov:ided. the articles consumed (R. 662-663., 668). No arrange• 
ment was ever made nth the mess sergeant for the feeding of enlisted 
men (R. 669). Their practice of c8lTfing cold storage food oft the 
post did not camnence until after the accused had set the example 
(R. 666-667)•. Lieutenant Petrask testified that the one cent increase 

in the price ot oil was ordered by the accused (R. 678). 
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.£,. Specification 1 of Charge I alleges that the accused did •from 
about 1 June 1943 to about l ~2.rch 1944 at,.approximately semi-monthly 
intervals, wilfully suffer• certain meats, fruits, and produce, •of 
a total value of approximately ••• ($56.80), military property belong-. 
:lng to the United States to be wrongfully and unlawfully taken by 
Uajor (then Captain) Leonard F. Stevens, QMC•. SpecHication 2 ot 
Charge I, as modified by the court-martial, alleges that the aogused 
did •daily .from about l February 1943 to abo1.1.t l March 1944., wilfully 
suffer meats, produce, dairy products and fruits of a total value of 
more than ••• $50.001 military property of the United States, to be 
v,ron~fully cons1.lilled by the enlisted men and officers at the Cold 
storage warehouse•. These offenses were la:l.d under Article of War 83, 
Specification l of Charge III, as modified by the court-martial, 
alleges that the accused did ~from about 15 May 1943 to about l March 
1944, at approximately weekly intervals, wrongfully and unlawfully take 
for personal use slabs of bacon, whole hams, fresh beef, butter, and 
miscellaneous fruits and produce, all property o! the United Ct41-tes and 
of a total value of more tha.n ••• {tso.oo).• ·Specification 2 of ChSJ:"ge
III, as modi.tied by the court-mSJ:"tial1 alleges that the accused did 
•from about 15 May 1943 to about l March 1944, at approximately weekly 
intervals, wrongfully and unlawfully taka tor his own use quantitie8 o! 
ham, bacon, and fresh bee£, without surrendering the proper ration coupons, 
in violation o! the Dnergency Price Control Act of 1942 as amended.• 
These acts were set forth as violations or Article of War 96. 

The accused.has aclmowledged that he took fresh bee! on three 
occasions without·paying !or it or surrendering the requisite ration 
points. He has also frankly conceded that about three times a month 
he appropriated fruits and vegetables without giving any cash or other 
consideration for them. That he in addition converted quantities of 
ham, bacon, and butter is established by the clear and unequivocal 
testimony of Aaby and Morgan. Their version of the numerous inroads 
made by the accused upon the provisions in oold storage warehouse is ren
dered .especially convincing and persuasive by his own admissions of 
petty peculation. His contention that he used the fruit and vegetables 
for •sampling purposes• under .AR 35-66c:O is, too preposterous to merit any 
serious consideration. Suffice it to say, that even if that wholly 
inapplicable regulation could properly be invoked by him there was no 
necessity for •sampling• such large quantities nor for obtaining the 
participation Md assistance of his family in the ttsampling• procees. 

His peculations were particularly reprehensible because of the 

evil example which they set tor others; for subordinate officers and 

enlisted men, observing his conduct, also succumbed to the temptation 

to supplement their rations and to augment their larders at no expense. 

tg ~mselv~~, rg th.~~~ 4e,pr~da~ion~ b1 h:1-~ inf~rior~ t~~ ac~~s~g 
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offered no objection. The appropriations of government meats, fruits, 
and vegetables by Major Stevens for personal use and the eating of 
unauthorized lunches at the cold""storage warehouse by officers and 
enlisted men were frequently. witnessed a.nct"without exception counten
anced by the accused. Since his failure to object perraitted military 
property wto be consumed, wasted, or injured by other personsw, it was 
a •willful sufferance• within.the meaning of Article,of War 8,3 {Paragraph 
14.31 Manual for Courts-Martial, 1928), · 

While the evidence adduced with respect to the value of the pro
duce taken by the accused, Major Stevens, other officers, and enlisted 
men was not as exact as might be desired, the monetary amounts set 
forth in the Specifications as modified by the court represented minimum 
estimates. At the very outset of the trial Defense Counsel moved to 
strike Specifications 1 and 2 of Charge I and Specifications 1 and 2 
of Charge III on the ground that each stated a series or individual · 
misappropriations which should have been separately alleged and not; 
combined in one pleading. The principle of pleading relied upon to 
sustain this proposition is foreign to the problem presented. If 
each of the Specifications had purported to allege a number of 
independent and wholly unrelated larcenies or misappropriations, .the· 
court would have undoubtedly been under a duty to susta:in the motion · 
to strik~. The pleadings in this case, however, ar·e of a Trholly different 
nature, for each set~ out a continuous course of misconduct over an 
extended period of time. In charging violations of this character it is 
impractical and often impossible to specify each or the constituent 
element.s and acts with minute accuracy. It is sufficient to plead the 
beneral course of conduct within reasonable delimitations of t;ime. As 
W:inthrop has stated in section 198 of his work on Military Law and 
Precedents, Second Edition, 

•In some cases the offense committed is of. a continuing 
character, extending over a considerable period of time or 
exhibiting a general habit or ccurse of conduct. In such 
cases whare distinct acts·cannot-readily be separated and at 
tributed.to different dates, it is allowable to charge the 
misconduct in form somewhat as follows: 'This during'(or in 
or between) the months of _____,••. 

The same author. :in section 191 quotes with approval as follows from 
Gould's work on pleading: 

•No greater particularity is required than the 

nature of the thing pleaded will conveniently admit•. 


Specifications 1 and 2 of Charge I and Specifications 1 and 2 of Charge 
III, as modified by the court-martial, have been proved beyond a reason
able doubt. · 
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7. Specification~ 1, 2, 3, and 4 of Charge II allege that the . 

accused •for the purpose of aiding Western Heating and Ventilatin_g 

Company, a paz:tnersaj;>, ••• to obtain the allowance and payment Lof · 

certain false claimy against the United States by presenting to J. M. 

Jones, Major, Finance Department, •••• an officer o:t the United States 

duly authorized to approve, pay, and allow such claims, did •on 14, 

·16, 21, and 23.February 1944, respectively, make certain purchase orders 
mi.ch, as the accused then knew, contained false statements in that 
they set forth the unit price of oil ordered by the United States at 
one _cent per gallon in excess of the true price. These offenses were 
charged under Article o:£ War 94. Specification 6 of Charge III alleges 
that the accused did •on or about 22 January 1944, "Pl?'ongfully and 
unlawfully order Second Lieutenant &!ward M. Petrask, QMC, to purchase· 
for the United St,9.tes in his official capacity as Assistant Purchasing 
and Contracting Officer ••• fuel oil from Western Heating and Ventilating 
Company at one cent (.01) per gallon in excess of the regular pric~,• 
'fh:i-§ wa§ ~e,t, forth as Ae violati,on, of Ar1;,i,cl,.e, 9f W?-r 96, · - . . 

A,lt,ho\igh the aqc~~~g w~§ found PQt ~¢l.ty ot. SpectfigatiM ~ Qf

Chiir~§ III :t,.n. which h@ wa~ rep:r~senw4 tg P~V~ pe,~q n~~li~~nt in ngt

·tmfgrpm~ pgag:raph ;?l gf the, qeUvery co.ntragt qf V lfgy~e,r 194J 

r~~Y-ir~ 'tll§ fµr1P.cshw~ pf c~rt~q Pi§triP~i;.iP~ ~ql,l.!..p!!l.~nt MCJ th§ 

~aj,.nt~~ct ef t~nty~fQlY' AQ1lf ~eryj.c~ ~4J ,a+~hgugq hij wa§ aj,~g 

fp~q nqt ~~lty Pi' ~p§Qific~tiim 7 gf Oh~~@ I!l whtGh s~t fgr\h th~t 

h~ hAq Q~Wi!~B th@ um~~ ~tat@§ tg iQQ§pt Mg ~nt~r intg th4t ggntfijgt
"Withmit 'W1in~ nl/4§00~°-!ij diU~@ng@ Md, OeI"~ in Q\r~imng the, °b§§\ 
PQHiPl@ p:r:io§1 1 hi§ QPnclg,gt in l:lQt.ll iP.!lt·M!l@ a, 'T!c:l,§ 'typiQ£l4 Qf hh rd~ 
tiQn§hip witJl ¥{§§tern H§iWJl~, V@nt:i.iatin~ G~a,iy Mg QQilS.llmf.!r§ Oil 
e~F~· Thrg~hg~t th@ p~riP<i 1n w~h hij p~rfq:n.n~g the, QUti@§ Qf
~~t@J1Jm§t@r et l.,E\§ V@~~§ ~ Mr Fi@lg hf.! QOO§:i§t~ntiy §Ilg ;lnw 
vgii"blf fiVQl'tHl {mg fHWp@rf.!q t.hf.! t;wQ Q~Q@rn§ ~q gj,g §Vf.!qtt\Ul~ wi'tth.. 

. in Mu pgwer tg Q4nrt ~9Vf.!rnmtmt gµfeliJUHHI tg thf.!l!I, . 'J.'lµ§ pgtblit, WM! 
ngt §hmm tg ~av@ ~pnm~ frg.m N\Y hope ot pir§onill. pro!it, but, r@gvg~ 
l@§§ of 1t1:1 oayse,1 it gt.q '\mq,~§t:ional;;lq ~ §t~ 

One Qf :\.t§ mg§t J'f.!Q@nt m~f@~t~t:\.<mij wa@ thf.! f.!~f.!oYtioo PY m 

gf the, foi,w purgha§@ p.rg~r§ ~~t@q 14, l6, 'A, and ~J F~brµ~ 1944 

r@sr@otivelr prQvi.Q4n~ f9r th@ ~dditicm gf m@ c~nt per gallon to tho 

m§J'k@t pr1e@ ot th@ f'lJ@l oil cqver~d, We§~rn He~ting ,-ventil.ating 

Ccmip~.y Md Con1rnm@r11 Oil Compaey- m~ ha.v@ ·b~n entitl.Jd., to further 

eom,pene~tiM for their Q@liverio~ to In<i1M Springa dUTing the wtntor 

~J~eQU ot l942,.l943, iul of whigh m,ro ~lea.rly out~ide the ecopo of 
the eontraot aoctpted on 4 DeeemQ~r 1942, but the acq~~ed a~ Quarter. 
maotor mu,t h~v@ lmQffll th~t ~ ooe legal method tor tho ~atiefaotion 
r,£ thi~ cli-im wa.i;J avaU•bl.~ ~d that lfflll to obtain prior llpprovll 
.t'rom the Ninth Servioo Command, He wa.a not a novice in the pert0nna.ne111
of hi1 01'1':1.co and oan pl.ad neither ignoranoe nor error ot judgment,
That ho may hav, perooually duiveci no ad.villtSiee !ram tho a.1'1'ixing o! · 
hia licnature to a talH ola:l.m :Lo :1.Jllnaterial, A• ia pointed out in 
·ra.r•Gr~ph 150 ot tho Mlilnual for Courta-Ma:rtial, 1928, 
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•rt is not necessa.r.r that the claim be allowed or 
paid or that :i.t be made by the person to be benefited by 
the allowance or payrr,ent. ~he claim must be made or caused 
to be mads with knowledge of its fictitious or dishonest 
characte:r. 'fhis does not include claims, however ground
less they may ba, that are honestly believed by the maker 
to be valid nor claims that are merely made negligently 
or without ordinary prudence, but it does include claims 
inade by a person who has the belief of the false character 
of the claim that the ordinaril~ prudent man would have 
entertained under the circumstances.• • 

The purchase orders were signed with full knovrledge of their false con
tent, a.."l.d an ordinarily prudeI?-t man who had held the position of Quarter
master as long as the accused had could net have failed to grasp the 
significance of his act. The responsibility which devolved upon him by 
virtue of his position was affinnatively assumed by him when he affixed 
his own signature to the four purchase orders., and he cannot shift it 
or divest himself of it by casting the blame upon Lie·u.tenant Petrask 
or a:ny other Junie~ officer. Specifications 1, 2., 3, and 4 of Charge 
II and Specification 6 of Charge III have been sustained beyond a 
reasonable doubt. 

8. The accused., who is married a.~d the father of one daughter., is 
about 55 years old. He was a member of the Kansa.s- National Guard from 
14 April 1910 to 4 August 1917 and sa:w servfoe on the Mexican Border 
from 19 June to 12 November 1916. Entering the army on 5 August 1917 
as a first lieutenant., he participated in several battles in France., was 
wounded in action on 30 September 1918., and was honorably dischareed 
with the rank of captain on 24 May 1919. He was appointed a first 
lieutenant., Field Artillery, in the Officers' Reserve Corps on 29 
August 1923, a.~d promoted to captain' on 11 November 1924. On 13 
October 1933 he was federally recognized as a major, Field Artillery, 
Kansas National Guard., and his status in the Officers' Reserve Corps 
automatically teminated. He was appointed a major in tbe National 
Guard of the United States on 4 April 1934. The Purple Heart was awarded 
to hil!l on 15'November 1934 for the wound previously_ sustained by him 
in France. In the meantime he was employed as a sales:nan from 1924 to 
1929 and as a district agent from 1929 to 1934 by the Sinclair Refining 
Company. From 1935 to 1937 he worked for the Western Trans'i t Company 
as purchasing agent., and f:rom 193'7 to 1940 he was a district freight 
agent for the Santa Fe Trail Tra.."lsportation Company of Wichita., Kansas. 
Called to activ9 duty with tne permanent grade of major on 23 December 
1940, he was promoted to lieutenant colonel on 8 December 1943. He 
requested relief from active duty on 2 March 191+4, and on 1 May 1944 
his application was apprcved by the Secretary o! War's Separation 
Board. No final action was., however., taken. 
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9. The court was legally constituted. No errors injurious:ty 
affecting the substantial rj.ghts of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legaJ.ly sµfficient to support the findings and the sentence and 
to warrant confinnation thereof. Dismissal is authorized upon con
viction of a violation of Articles of War 831 94, or 96. 

Judge Advocate. 

Judge Advocate. 

~Judge Advocate, 
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SPJGN-CU 267678 1st Ind.

&. MAR 1945 
Hq ASF, JAGO, 'V[ashingt?!1 25, D. 

TO: The Secretary of War. ~ 

1. Herewith transmitted for the action_of the President are the 
record of trial and the opinion·of the Board· of Review in the case 

' of Lieutenant Colonel Harvey R. Rankin (0-182769), Quartermaster Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is le~ally sufficient to support the findings as approved 
by the reviewing authority and the sentence and to warrant confirmation 
thereof. I recommend that the sentence be con.firmed but that the fine 
imposed be remitted and that the sentence as thus modified be ordered 
executed. 

3. Consideration has been given to two letters from Honorable 
Clifford R. Hope, member of Congress, the last of wnich inclosed 
letters or statements from }Lessrs. fun Shaffer, J. R. Cody, Albert S, 
Bigelow, H. J. Sloan, H. H. Heaps, and W. l!. Ruddick, attesting to the . 
excellent character and reputation of the accused. 

4. Inclosed are a draft of a let~er for your signature·, trans

mitting the record to the President for his action, and a form of 

Executive action designed to carry into effect the foregoing recom

mendation, should such action meet with approval. 


5 Incls MYRON C. CRAMER 
Incl 1 - Record of trial 11ajor General 
Incl 2 - Lft. of ltr. for The Judge Advocate General 

sig. S/w
Incl 3 - Fonn of Executive 

action 
Incl 4 - Ltr. from Hon. Clifford R. Hope 
Incl 5 - Ltr. from Hon. Clifford R. Hope 

with 6 inclosures 


(Sentence confirmed but fine remitted. o.c.M.O. 198, 9 Jun 1945) 
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(81)In ·the O£fice of 'l'he Judge Advocate General 
Washington~ D.c. 

SPJGH 
C'..J 267685 

15 DEC 1944 
U N I T E D S T A T E S ) 

) 
ARMY AIR FORCES EASTERN TECHNICAL 

TRAINING COMMAND 
v. ) 

) Trial by G.C.M., convened 
Second Lieutenant EDMUND ) at Langley Field, Virginia, 
F. McCOY 
Corps. 

(0-712867), Air ) 
) 

21 October 1944. Dismissal. 

OPINION of the BOARD OF REVIEW 
TAPPY, MELNIKER and GAMBRELL, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the offic~r na.med above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 95th Article of War. 

Specification:. In that Second Lieutenant F.dmund F. 

McCoy, Air Corps, Section H, 3539th ~ Air 

Forces Base Unit (Technical School), Langley 

Field, Virginia, was on or about Z/ September 

1944, at Club Casino, County of Elizabeth City., 

Virginia, and Military Police Headquarters., 

Hampton Roads Port of :Embarkation, and Langley 

Field., Virginia, grossly drunk and conspicuous

ly disorderly in uniform. 


Accused ple&ded not guilty to the Charge but guilty of a violation or 
the 96th Article of War; •guilty-a to the Specification except the words 
•grossly drunk and conspicuously disorderly in uniform•, substituting 
thersfor the words •drunk and disorderly in uniform under such, cir 
cumstances as to bring discredit on the military servics•, to the ' 
excepted words not euilty., to the substituted words guilty. He was 
found guilty of the Chargs and Specification. No evidence 0£ previous 
convictions was introduced. He was sentenced to be dismissed the 
service. The reviewing &uthority approved the sentence and forwarded 
the record of trial !or action under Article of War 48. 
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.3. For the prosecution the testimony was that on the night of 
27 September 1944, Linwood H. Bottom, manager of the Club Casino, a 
night club near Newport News, Virginia, was called fran his office by 
the head waiter to quiet a disturbance on the dance floor where the 
accused was engaged in an al.tercation l'lith a civilian (R. ?). There 
were about 200 people ·(R. 12) in the club at the time, military and 
civilians, men and w~. Vlhen Mr. Bottom got to the scene of the 
disorder, Hal Turner, another employee of the club, had already sep
arated the accused from a civilian (R. 6). The accused was in a bel
ligerent mood and wanted to fight somebody. Mr. Bottom took hold of' him. 
Accused was very drunk. His speech was slightly thick. He wanted to 
break awa::, and go back to the civilian I s table., but by using force, 
Mr. Bottom finally got him into the office. Turner came into the office 
and as he entered accused jumped up and said, •You Jew. son-of-a-bitch, you 
hit me in the mouth•. Bottom grabbed him and sat him down. Accused said.,
•1v brother will come here and kill youn. He was asked if he would be 
quiet and go back to his barracks. He replied 'that he was not going 
•any damn place"., that he was going to stay there. Finally the military 
police authorities were called. Before they arrived two Afr Corps 
lieutanants tried to get him out of the club but he told them he was 
not going any •god danm place.• Lieutenant 'l'hcmas of' the military 
police came in and started to talk to him, when accused •suddenly, out 
of.the clear• said,."You bastards, no lieutenant is going to do some
thing to me.• His voice was elevated and rowdy., loud enough to attract 
the attention o~ other patrons. At the time accused was in the office 
there were six persons presant. The disturbance in the club was 
sufficient to attract the attention of many of the patrons (R. ?, 8). · 

Mr. Turner broke up the fight between accused and the civilian and 
invited accused to sit at his table with Mrs. Turner, an invitation which 
accused declined. He insisted that Turner was the •damn Jew" who hit 
him (R. 14). He wanted to break away but was finally with some dif
ficulty escorted to the office. His speech was coherent to Turner who 
did not know and did not think other persons heard what he said. He 
was talking in a quiet torie of voice. Turner did not know whether ~
body else heard accused (R. l?). 

"When Lieutenant Thomas arrived at .the club and went over to the 
accused who was standing with the two other Air Corps lieutenants and 
told them why h~ 'was there, accused said to him., -Well, who in the · 
god damn hell are you? 11 (R. 19). Lieutenant Thomas told him and then 
asked him what the trouble was. Accused said, RThere•s no trouble., why in 
the hell should you come out here?•. He refused to leave the club, · ~ 
was finally persuaded to do so and was brought to the office ,of the. 1 · 

Provost Marshal., where he refused to give his name and organization. 
Lieutenant Babbitt., Sergeant Ruhl and some enlisted men were at the 
station at the time. He called Lieutenant Thanas a •god da.'ll?l son-of-a
bi~h•. He was told that if he continued to refuse to give his name it 
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would be necessary to keep him over night (R. 21). Lieutenant Thomas, 
Lieutenant Babbitt, Sergeant Ruhl and ac~used got into a staff car to 
come over to the cell block in the post office and as they started to 
drive off accused opened the door and got out. He struck at Lieutenant 
Thomas but missed him (R. 21, 29). Than they·put handcuffs on him and 
took him back into the station. He again cal.led Lieutenant Thomas 
a •son-of-a-bitch• and then seeing a colored officer, accused said, 
.You nigger lovers must have come .from the North or something.• He was 
very loud arid cal.led Lieutenant Thomas a •son-of-a-bitch" and an 
unmentionable name. He was finally brought to the guardhouse out at 
Langley Field 'Where he started cursing and •raising cane• (R. 22). 
In.the presence of several officers, noncommissioned officers and 
enlisted men he called Lieutenant Thanas and Lieutenant Jackson •sons
o!-bitches•. He was finally brought to his quarters, still •raising 
cane• in a loud voice (R. 22, 23). ', · 

In the Casino.Club he was cursing the other two officers in a very 
loud voice (R. 23). They were trying to get him outside but he would 
not go. They were about three-fourths of the way across the room. 
Lieutenant Thomas, who was 25 or 30 feet away from him, could hear him 
cursing. There were about 25 or 30 people there then.. In the opinion 
of. Lieutenant Jackson accused was •drunk• (R. 24). At the police station 
accused in a very loud voice said in the presence of several officers, 
noncommissioned officers and enlisted men, when asked for his identifica
tion card, •I don't have to give you sons-of-bitches anything• (n. 28). 
When he was brought back to· his quarters he was veey boisterous and 
noisy, waldng up the personnel in the barracks. He was using a hilarious, 
jubilant tone; very high (R. 33). In the guardhouse he can.plained that 
the •god damn bastards hit me and twisted my arm• (R. :33). In the opinion 
of Sergeant Ruhl accused was •drunk•· (R. 34). · 

4. The accused was the only witness for the defense. He testified 
under oath that on Z"/ September 1944 he left Langley Field about 7::30 
p.m. and went to Newport News. He had a sandwich and a.bout nine bottles 
of beer. He struck up an acquaintance with a civilian who had two full 
pints of whiskey 'Which accused and the civilian consumed. He then cl.rank 
another bottle of beer and was getting •pretty drunk1'. He started to 
go for the bus to go back to camp and did not remember anything after 
that until he woke the next morning. Since this occurrence accused has 
taken the pledge not to drink again (R. 38). He admitted that he was 
•very cJ.runk1I and that he was in complete unitorm at the time of this 
occurrence (R. 39, 40). 

5. It clearly appears from the uncontradicted testimony of civilian 
and military witnesses and accused 1s admissions that on the occasion 
referred to accused was grossly intoxicated in uniform, in a public place, 
and in the presence of a large number of persons, civilian and military, 
male and female, and ccnducted him~elf in a boisterous and disorderly 
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manner to such a degree that it was necessary to send for the military 
police to remove him from the place. He similarly misbehaved in the 

_Military Police Headqua.rters,_Hampton Roads Port of Embarkation, and at 
Langley Field. At the Club Casino in Newport News he used vile, profane 
and obscene language to civilians and other officers and engaged in a 
fight with civilians. He had consumed a pint of whiskey and about ten. 
bottles of beer before going to the club and, according to his story, 1 

was so intoxicated that he did not remember having been there. All 
efforts on the part of the manager, fellow 'officers and military police 
to quiet him -,,ere unavailin~. · He was grossly abusive to all of them and 
applied vile epithets to them, calling them •baatards•·and •sona-of
bitches•. At the military police headquarters at Hampton Roads, in 
the presence of officers, noncommissioned officers and other enlisted men, 
he refused to give his name and organization and called the officer who 
requested the infcrmatioo •a god damn son-of-a-bi tch11 • He tried to 
assault the officer and it was necessary to handcuff him to keep him 
quiet. When he was finally brought forcibly back to his quarters he was 
still loud and boisterous and disturbed the personnel there. 

He pleaded 'guilty to a violetion of the 96th Article of War and to 
•being drunk and disorderly in uniform under such circumstances as to 

bring discredit on the military service.• 


The Manual for Courts-Martial, 1928 (par. 1.51) defines conduct un
becoming an officer and a gentleman as follows: 


•The conduct· contemplated is action or behavior in an 
official capacity which, in dishonoring or disgracing 
the individual as an of"ficer, seriously compromises 
his character and standing as a gentleman, or action 
or behavior in an unofficial or private capacity which, 
in dishonoring or disgracing the individual personally 
as a gentleman, seriously compromises hi~ position as 
an officer and exhibits him as morally unworthy to 
remain a member of the honorable professioR of arms. 
(Winthrop).• . 

With reference to the nature of the conduct donounced by the 95th 
Article of War, Winthrop's Military Law and Precedents (Reprint, p. 711) · 
states: 

•Though it need not amount to a crime, it must offend 
so seriously against law, justice, morality or decorum 
as to expose to disgrace, socially or as a man, the 
offender, and at the same time must be of such a nature 
or committed under such circumstances as to bring dis
honor or disrepute upon the military profession which 
he represents.• 
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Winthrop (Reprint p. 717) gives as an example or offenses charged 
'llllder the 61st (95th) Article of Wars · 

•Drunkenness of a gross character committed in the 
presence of military inferiors or characterized by 
some peculiarly shameful conduct or disgracoful 
exhibition of himself by the accused.• (Under
scoring supplied.) 

Whether in a particular instance drunkenness is of'such a character 
as to constitute conduct unbecoming an officer and a gentleman depends 
not only upon the degree of intoxication but al.so upon the time, place, 
occasion, and other attendant circumstances (CM 221591, Brown, 13 B.R. 
183). 

The accused's conduct disclosed by the record presents a clear case 
of a violation or the 95th Article of War {l Bull. JAD 164; 2 Bull. JAG 
1.3, 63). 

, 6. War Department records indicate that accused is 28 years of 
age and mmiarried. The Staff Judge Advocate I s review shows hiln now to 
be married. He left school.when he was in the 11th grade; from 1930 
to 1933 he worked as a delivery boy in a drug store, then spent 2 
years in the CCC. He ·then, engaged in the moving and hauling business £or . 
a fn months, worked as a delivery boy in a grocery store for a few 
months and frcm May 1937 to February 1943 was employed as an asbestos 
worker for an insulating company. He is a member of the Asbestos 
Workers I Union. He became an Aviation Cadet on 21 February 1943, was 
trained as an aerial navigator and on 26 February 1944 was commissioned 
a temporary second lieutenant, Air Corps, AUS, on which date he was 
ordered to active duty and attached unassigned to the 1153rd. Navigation 
Training Squadron. · 

7. There is attached to the record of trial a clemency petition, 
signed by all members of the court who tried the case,.requesting that 
the sentence be suspended during good behavior, in view of (1) the ac
·cused1s efficiency rating.of •Excellent•, (2) the loss to the Govern
ment of •a highly trained and skilled officer• which dismissal would 
entail, (3) the non'"'.drinkil}g pledge which the accused has taken upon 
the tenets of the Catholic Church, and (4) the loss which the McCoy 
family has suffered in the death ot accused 1s brother, Lieutenant 
Vincent DePaul McCoy, 'ltffho was shot down over eneuzy- territory1'. 

8. The court was legally constituted and had jurisdiction ot the 
person and the offense. No errors injuriously affecting the substan
tial. rights of the accused were colllllitted during the trial. In the 
opinion of the Board of Review the record or trial. is legally- su.fti 
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SPJGH 

·CM 267685 · ~1st Ind. 


War Department, J.A.G.o., Df.C 28 1944 _ To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Edmund F. McCoy (0-712867), Air ·corps.· 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to ·support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. In view, however, 
of the clemency petition signed by all members of the court which tried 
accused, his efficiency rating of excellent and the loss his family has 
suffered in the death of another son, Lieutenant Vincent DePaul McCoy,·! 
recommend that the sentence be confir!lled but that the execution thereof 
be suspended during good behavior. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. 

CSLi,._o,_,_....q,..__ 

3 	Incls. Myron C. Cramer, 
Incl 1 - Record or trial. Majoz: General, 
Incl 2 - Dft ltr for sig S/W. The Judge Advocate General. 
Incl 3-: Form or action. 

(Sentence confirmed rut execution suspended. G.C.M.O. 22, 10 Jan 1945} 
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-,1/AR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(89) 
SPJGK 
CM 26769~ 

23 NOV 1944 

U N I T E D S T A T E S 	 ) FORT L»VIS, WASHINGTON 
) 

v. 	 ) Trial by G.C.M., convened at Fort 
) Lewis, Wa.ahington, 20 October 1944. 

Captain WILLIAM G. McALLISTER ) Dismissal and total forfeitures. 
(0-281039), Corps of Military ) 
Police. ) 

--~--------------------------OPINION~or the BOA.RD OF REVIEW' 
LYON, HEPBURN and :MOYSE, Judge Advocates • 

• 
1. The Boa.rd of Review ha.s examined the record a.£ trial in the oase 

of the officer named a.bove a.nd submits this, its opinion, to The Judge Ad~ 
vocate General. 

2.· The accused was tried upon 	the following Charge and Specification, 

CHARGE& Violation of the 85th 	Article of War. 

Specifications In that Captain William G. McAllister, scu•1907, 
Fort Lewis,· Washington, wa.s, in the vicinity of Wenatchee, 
Washington, on or a.bout 2 October 1944, found drunk while on 
duty as Supply Officer for the Prisoner of War Bra.noh camps 
at Peshastin a.nd Malott, Washington. ' 

Re pleaded not guilty to a.nd was found guilty of the Charge and its Speci
fication. No evidence of s:ny previous conviction was introduced. He was 
sentenced to be dismissed the service a.nd to forfeit all pay a.nd allowances 
due or to become due. The reviewing authority approved the sentenca and 
forwarded the record of trial for action under Article of War 48. 

3. For the prosecution. 

On the date of the alleged offense, 2 Ootober 1944, the accused 
was on a duty status a.s regular supply officer of the branch prisoner of 
war camps of Fort Lewis, Washington, located at Peshastin and a.t Malott, 
1{a.shington (R. 7,19 ). He was residing a.t the Cascadian Hotel in W"enatohee-,, 
Washington, which is situated 18 miles east of Pesha.stin and 90 miles south 
of Malott (R. 7-8 ). There were approximately 1200 men, including prisoners 
of war and .American soldiers, at the ~es}J.astin and Malott oamps 1 and it was 
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accused's duty to see that the camps were supplied with rations for them 
(R. 8). Rations for 3 October 1944 failed to arrive at these branch camps 
from Fort Lewis, Washington, according to schedule. They should have been 
delivered to the Peshastin camp by 9a00 a.m. on 2 October and at the Malott 
ca.mp later during the same day (R. 8). About noon on 2 October, First Lieu
tenant Robert E. T. Sisco·, commanding officer of the Pesha.stin ca.mp, notifi.ed 
accused by telephone that the rations had not been delivered (R. 20). He 
testified that thereafter, about 3a00 p.m., the accused personally visited 
the camp a.t Peshastin e.nd was supplied with a list of items deemed necessary 
for its operation. The·aocused promised to secure the needed items if it 
were possible to do so, e.nd then departed (R. 20 ). Lieutenant Sisoo testified 
that he sat in the car with accused while he was at the camp on this occasion 
and that acoused appeared to him to be normal in all respects. He observed 
nothing abnormal in either accused's aotions or his conversation (R. 20). 
Accused's oo:mmanding officer, Lieutenant Colonel Roberts. Dicey, cormnanding 
offioer of the Prisoner of War Camp, Fort Lewis, Washington, stated that 
while traveling toward Peshastin about 2a00 p.m. on 2 October, 1944, he 
met accused on the highway, hailed him, and engaged J.lim in conversation 
a.bout the supply situation. (Despite the discrepa.nciea in time, it seems 
apparent from the reoord tha.t'this_conversa.tion took place while a.ccuaed 
was returning from the above mentioned visit to the camp at Pesha.stin.) 
Colonel Dioey stated that he noticed that the a.coused 1a 11eyes were bleared 
and his tongue was very thick" and that he asked a.caused, 11:Mac, are you 
drinking again?". to which accused replied that he was not (R. 8). About 
4100 p.m. of the same day, Colonel Dicey visited aooused in the la.tter'a 
room at the Casoa.dian. Hotel for the purpose of further discussing the 
supply situation. He testified that at that time aocused' s "eyes were much 
more bleared and his tongue much thicker than they had been earlier in the
afternoonII J that; accused's breath "was Tery strong of liquor", and that, 
although ttthe subject matter" of accused's conversation was reasonable, 
his choice of words was not nonna.l and he spoke with a "very decided in
flection which was not normal to him" (R. 9,12). Before this conversation 
in the hotel had terminated, a. telephone call to Fort Lewis, Washington, 
yielded the information that the rations could not be delivered from there 
within the required time, and it was realized that arrangements would have 
to be ma.de .to purchase the necessary rations looally. Colonel Dioey in
structed accused to purchase the needed ration., locally and before separating 
from accused he was "given the understanding" that the latter would purchase 
them in Wenatchee e.nd vicinity and ma.k:e delivery at Peshastin ea.rly in the 
evening and a.t Malott later that night (R. 9,10). Colonel Dicey returned · · 
to Peshastin to await delivery of the supplies there. 

About'6a00 p.m. (2 Ootober), accused called Lieutenant Sisco at 
Pesha.stin by telephone and informed him that he had procured the meat 
rations, which he would deliver within an hour, but that he was unable to 
obtain the other required items, and directed that Lieutenant Sisco take 
steps to obtain those (R. 20,24). Accused did not make delivery ~f the 
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meat rations within an hour as promised (R. 20). It was between 8130 and 9a00 
p.m. when he finally arrived a.t...the Peshastin camp (R.,10,21), and his com
mand car was then being driven by a member of the Women's Army Corps, Ser
geant Kay Thomes, who was not officially assigned as driver of the vehicle 
(R. 10,15,17,22). In the meantime, Lieutenant Sisco and amther lieutenant 
had succeeded in purchasing, near Peshastin, the necessary additional sup
plies to supplement the meat ration (R. 10,14,17,24-25). 

• Sergeant Thomes testified tha.t she joined the accused a.t the 
Casoa.dia.n Hotel in Wenatchee about 7a00 o'clock on the evening in question 
to fulfill a dinner engagement :ma.de with him d,uring the morning (R. 26,27). 
She and accused talked for a while and the a.ocused offered her a drink of 
rum but did not take one himself, stating that he had already had some. 
The accused mentioned the food supplies which he was supposed to deliver 
at Peshastin by 7100 o'clock. It was then after that hour (R. 27). He 
got up to put out a cigarette and Sergeant Thomes "realized his equilibrium 
wa.s a. little off" (R. 27)1 he staggered (R. 28). Yihen accused suggested 
that she accompany him to Peshastin, Sergeant Thomes told him that she did 
not think he'should drive and that she would drive him, driving being her 
job in the Arnry. The a.ocuud replied that that was one of the reasons he 
had her there (R. 27) •. Just before they left the hotel, aooused drank about 
three ounces of rum, straight (R. 28). This was the only drink he took in 
her presence, but Sergeant Thomes stated that she had already smelled liquor 
on his breath (R. 28). ·i'Vhile crossing the street to the oar, Sergeant 
Thomes noticed accused.stagger (R. 31). She did not think at the t~e that 
accused was capable of driving an Arrrry vehiole, or any vehicle, and, realiz' 	 ing that accused was engaged on official business and that the supplies had 
to be delivered, she took it upon herself to drive (R. 29). She estimated 
that they le.f't Wenatchee shortly after eight o'clock, and stated that ac
cused did most of the talking that was done during their trip to Peshastin; 
that his speech was rational and "perfectly plain", and. that he behaved 
himself with decorum during the trip {R. 29,31-32). Sergeant Thomes ex
pressed the opinion that accused was intoxicated to such an extent a.s sensi
bly to impair the rational and full exercise of his physical faculties but 
not of his mental faculties (R. 30-31). 

Lieutenant Sisco stated that by the manner inwhioh accused dis
mounted from the automobile upon arriving at Peshastin with Sergeant Thomes 
and the manner in which he walked immediately af'ter dismounting, accused 
impressed him as being 11under the influence of an intoxicant" (R. 22). 
Lieutenant Sisco expressed the opinion that accused was intoxicated to a 
degree sufficient sensibly to impair the rational and full exercise of hia 
physical faculties and should not have operated an automobile (R. 23). He 
saw accused a.gain 30 to 45 minutes later and at that time accu.sed appeared 
to walk normally. (R. 23). 

Colonel Dicey testified that ttpon arriving at'Peshastin, accused 
11 got out of the oar a.nd staggered to the middle of the road", whereupon 
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he (Dicey) walked up close to accused and "smelled more liquor11 than he 
recalled smelling at a.cy previous time that day (R. 11). He said to ao
oused, "Just hOIV" drunk e.re you, Captain'l 11 

, to which .a.ccused replied "in 
a very, very thick ma.:nner 11 that he was not drunk. The ca.mp medical 
officer, First Lieutenant James Allen, being nearby, Colonel Dicey directed 
him to accompany accused to a nearby street light e.nd examine him and ren
der·an opinion as to whether aocused was drunk. Colonel Dioey stated that 
while walking down the road with Lieutenant Allen, accused wa.s exerting 
11a tremendous effort to keep himself straight". 11 It was a stiff walk ~
not his own at all". When a.ocused and Lieutenant Allen returnei, the 
latter (apparently in the presence of the aoouaed) informed Colonel Dioey 
that, while he would not say accused wa.s drunk, it was his opinion tha.t 
accused was under the in£luenoe of intoxicating liquor (R. 11). Colonel 
Dicey expressed the opinion that aooused was drunk to a degree sufficient 
sensibly to impair the rational and 1\1.ll exercise of his mental and physical 
faculties (R. 11). He stated tha.t he did not a.t the time consider accused 
in a fit condition to drive e..n a.utomobile and relieved him of all duties 
(R. 14,15). 

At the time accused was relieved, the supplies for the ca.mp at 
lialott, 90 miles away, still had to be delivered. They were delivered 
later that night by Colonel Dicey (R. 15). Colonel Dicey testified that 
in order properly and f'.Ully to have discharged his.duties 9n the day in 
question, accused should have utilized his full time and efforts to-procure 
the supplies which Ll.eutena.nt Sisco· finally had to procure and should have 
completed delivery to the camp at Malott (R. 14,16). 

4. For the defense. 

Lieutenant Allen testified that when he examined accused on the 
night of 2 October at the direction of Colonel Dicey he reported back that 
in his opinion accused was not drunk (R. 34). He stated that accused ar
ticulated well, spoke rationally. and.·so far as he could. see. walked 
steadily (R. 35.42). Accused was oriented as to time and pls.ce (R. 39.42). 
On cross-examination, the witness testified that accused, at the time in 

- question, had the appearance of a man who had been drinking e.nd admitted 
to him that he he.cl taken several drinks. Lieutenant Allen expressed the 
opinion that accused was at the time intoxicated to an extent sufficient 
sensibly to impair the rational and full exercise of his mental and physioa.l 
faculties (R. 35). He stated that at the time .of re~.d.ering hia opinion to 
Colonel Dicey that accused was not drunk he conceived drunkenness to be a 
very advanced stage of intoxication (R. 43), and admitted that had he been, 
at the time, judging accused by the stand.a.rd 11that drunkenness is the im
pairment of 1\1.11 physical e.nd mental abilities 11 

, his decision would have been 
different (R. 38). 

The accused, upon being advised of his right to testify under oath, 
to make, an unsworn statement, or to remain silent, elected to remain silent. 
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5. It is the opinion of the Board of Review that the evidence of 
record is amply sufficient to establish beyond reasonable doubt that ac
cused was intoxicated to a degree sufficient sensibly to impair the. 
rational and full exercise of his mental and physical faculties both be
fore leaving the Cascadian Hotel to go to Peshastin and at the time of 
arriving at the Peshastin camp with Sergeant Thomes. He staggered when 
he walked before leaving the hotel and evidenced his own realization that 
he was too intoxicated to drive an automobile by re~irking to Sergeant 
Thomes, in effect, that one of his reasons for having her present was in 
order that she might drive him to Pesha.stin. Clearly, accused was actually 
on military duty at the time. As supply officer for the Pesha.stin a.nd 
Malott prisoner of war camps, it was his duty to see that they were prop
erly supplied with rations each day, and for the proper_execution of this 
duty he was answerable to superior military authority. His regular round 
of daily duty was not terminated until he ha.d seen to it that necessary 
supplies were delivered to those camps insofar as it was within his power 
to do so. The necessary rations had not been delivered at the time ac
cused became drunk on 2 October. Not only was this fact known to accused 
before he became drunk, but his commanding officer ha.d further specifically 
imposed upon him the duty of personally procuring the necessary supplies 
from local sources and delivering them to the camps. For the proper 
execution of this duty accused was answerable to his coilllll8.!lding officer. 
An emergency existed, and time was of the essence, but the accused became 
drunk before this duty had been completed. The record is legally sufficient 
to support the findings (MCM, 1928, par. 145). 

6. Viar Department records disclose that this officer is 38 years of 
age and· married. He is a graduate both of a high school and of Norwich 
University, Northfield, Vermont. Having had Reserve Officers' Training 
Corps training at the latter institution, he was, on 1 June 1931, appointed 
a second lieutenant of Cavalry in the Officers' Reserve Corps, Army of the 
United States. He was promoted to the grade of first lieutenant on 11 
October 1934. He was on active duty with the Civilian Conservation Corps 
for six months in 1933 and from 26 December 1934 to 21 February 1938. 
He was reappointed a first lieutenant, Army of the United States, as of 
11 October 1939. He began his present tour of active duty on 1 Ma.roh 
1942, and was promoted to the grade of captain on 16 January 1943. The 
Staff Judge Advocate states in his review that accused was reprimanded 
under Article of War 104 for being drunk on 7 July 1944. The accused was 
employed by a valve manufacturing company as sales investigator at the time 
he was called to active duty. 

7. The court was legally constituted and had jurisdiction of the ac
cused and the subject matter. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
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the findings and sentence and to warrant conf'irnia.tion of the sentence. 
Dismissal is ma:adatory upon conviction of a violation of Article of War 
85 when the offense is oomm.1tt3d by an officer during time of war. 
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1st Ind. 

We.r Department, J • .A.. G. o., DEG l Z 1944 - To the Seoretaey ot Wa.r. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case o~ 
Captain William G. McAllister (0-281039), Corps of Milita.cy Police. 

2. I concur in the opinion of the Boa.rd of Review that the record. 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant oonfinr.ation of the sentence. War Department 
records disclose that the accused we.a appointed a second lieutenant of 
Cavalry in the Officers' Reserve Corps on l.June 1931, and that he we.a 
promoted to the grade of first lieutenant 1 October 1944. He we.a on 
active duty with the Civilian Consenation Corps for a period ot six 
months in 1933, and he served several tours of active duty with that 
organiution from 26 December 1934 to 21 Februa.ry 1938. He began hi• 
present tour of e.ctive duty 1 March 1942 and was promoted to a. captaincy 
16 January 1943. From 14 March 1942 to 28 July 1942 the ·accused served 
a.a exeoutive officer of a special detail of a secret and confidential 
nature at Providence, Rhode Island, for which he received a letter ot 
oOll:lllendation from his ooimnanding officer. The Staff Judge Advocate 
states in his review of the record of trial that the aooused was repri 
manded under authority of Article of War 104_ for being drUDk on 7 July 
1944. Despite the previous good record of accused,· I feel that his re
peated misconduct at a time when he was engaged in the performs.nee of & 

high and important military service demonstrates that the a.ccused is 
lacking in appreciation of the duties and responsibilities of a commis
sioned officer. I therefore recommend that the forfeitures be remitted 
and that the sentence as thus modified be carried into execution. 

3. Incloised are a. draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made. should 
such action meet with approval. 

--1, r-. -~ v~ ,__ ..,.._ - . ·,...P--0--........;i_~

:Myron C. Cramer, 
Major General, 

3 	 Inols. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Draft of ltr. for 

sig. Seo. of War. 

Incl.3-Form of Ex. action. 


(Sentence confirmed but forfeitures remitted. G•.c. M.O. 53, 'Z7 Jan ,1945) 
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· SPJGN 
CM 267694 • 11 NOV 19# 

UNITED STATES ) FORr IBNIS, WASHINGTON 
) 

v. )· Trial by G~C.M., convened at· 

First Lieutenant JAMES M. 
) 
) 

Fort Lewis, Washington, 17 
October 1944. Dismissal and 

WOOD (0-450954), Signal ) total forfeitures. 
Corps. )· 

:::>PINION of the BOARD OF REVI:El'f 
LIPSCWB, O'CONNOR and GOLDEN,Judge Advocates. 

l. The Board of Review has examined the record of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I:· Violation of th3 95th Article of War. 

Specification: In that First Lieutenant James M. Wood, Signal 
Corps, Service Canmand Unit 1907, was, at Olympia, Washington, 
on or a.bout 22 September 1944, drunk and disorderzy in uni
form in a public place, to wit, at State Street and Jefferson 
Street in Olympia, Washington. 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that First Lieutenant JaJnes M. Wood, Signal 
Corps, Service Command Unit 1907, was, at Olympia, Washington, 
on or about 30 September 1944, in a public place,. to wit z On the 
Gleason-Carney road in front of the Thurston County Recreation . 
Hall, Thurston County, Washington, drunk and disorderly. 

He ·pleaded not guilty to, and was found guilty of, both Charges and Specifi
cations "except the words 1and disorderly'" in the Specification of Charge 
II. He was sentenced to be dism.is~ed the service and to forfeit all pay 
and allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record of trial for action under .Article of War 48• 

. 3• The evidence for the prosecution shows that the accused was &ssigned 
to the Ninth Service Command Signal Repair Shop at Fort Lewis, Washington, on 
21 February 1944 and was appointed Supply Officer•. This position rendered 
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him accountable for millions of dollars of property (R. 7-8). His command
ing officer never saw or knew him to drink or to be drunk on duty (R. 10). 

On the afternoon of 22 September 1944 the accused drove to the 
vicinity of State and Jefferson Streets in Ofympia, Washinzton, end brought 
his car to a stop, diagonally to the curb, .in front of the Acn,e Fu.e1 Canpany 
(R. 11-121 17 18-19). T.he usual method of parking was parallelto the 
curb (R. 13-J.4). When shortly thereafter Homer Hugh Phillips, a teamster 
employed by the Acme Fuel Company, also "pulled up• in his truck nearby an:i 
11got out", the accused thrust his head out of the window of his car and 
yelled "A fine son-of-a-bitch you are11 • Taken aback., Mr. Phillips asked 
that the remark be repeated. The accused obliged by- reiterating the same 
words (R._ 12-13, 16). · . · · · · 

1111r; Phillips entered the office. of the. Acme Fuel Company and had one · 
of the employees call the police (R. 13, 17). Pending their arrival., he · · 
came out an:i un:iertook to detain the accused by engaging him in conversation 
(R• 1.3). Upon being again addressed, the accused, who had commenced blow
:ing his car horn, temporarily suspended his noisy activity (R. 14). Observing 
a dog in th~ car;, Mr. Phillips "mentioned11 it. The accused responded by draw
ing the animal to him.self am saying, "Yes, !!!,Y dog is bad, quite bad" and, . 
looking out of the window ~starey-eyed" [sic/ he followed this comment with 
the words, nI will kill you". This thre:at ,rdidn•t set so good with• Phillips., 
and he accordingly forthwith retreated to the office {R. 13). 

Apparently to entertain his dog the accused began to sound 11short; 
honks" on the horn, 11 likei he was trying to get a·tune out of it" (R. J.4). 
When the police arrived some two or th:i:·ee minutes later he was still engaged 
in this pastime (R. 1.5., 19). When Officer Frank p. Moore requested him to 
stop honking, he replied, "I ordered a hamburger and coffee and they refused 
to serve .me and I would like you to go in with me and insist that I get 
service" (R• 19-20). The nearest "eating place• was one block away- (R. 21). 

The accused I s speech was "thick-tongued", his eyes "looked like he 
had been up all night 11 ., and his breath smelled of alcohol (R. 1.5., 20). In the 
opinion of ·both Phillips and Moore he was under the influence ·or liquor. · 
0.tl'icer Westlund., 'Who had 11 a persuasive manner,• induced the accused to . 
relinquish the driver's wheel and proceeded with.him to the ·police station. 
No resistance or opposition was offered by- the accused (R. 21., 29). When he • 
emerged from the car ·at the station, his gait was "unsteady". Arter wait 
ing for fifteen minutes, he was· asked 11for his identification" and told •to 
sit doll'?l again•, it being the intention of the civilian police to turn him 
over to the military police as soon as wssible (R.23., 27). 

He suddenly became 11 surly11 and referred to the city of Olympia as 

a "village" and to the. police department as "filth" (R. 2,3). He stated that 
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"he wrote for a magazine and newspapers and he wonld see to it that {.thiJ 
names and character £of the police who were detaining h~7 would a_ppe3.r in ~ 
it, and not in a favorable manner 11. To the Chief of Police v1ho entered 
while this tirade was being delivered, he said., "Hello, Shorty". He con
tinued to complain that nI am an officer and not subject to this kind of 
treatment11 • Vfhen ~o attention was paid to his remarks, he began to address 
the Chief as 11Baldy11 (R. 24). The accused was ordered "locked up11, and 
some farce was required to remove him to his cell (R. 24, 29). 

~ight days later, between 12:15 and 12:JO a.m. on 1 October 1944, 
his car was parked on the highway about a quarter of a mile from his home 
and 11 directly in the middle of the lane without any lights on, where it 
was a hazard to cars coming in any direction" (R. 30-31., 34). _Upon in
vestigating, Deputy Sheriff J. E. Stearns found the accused sleeping "be
hind the wheel" (R. 30-31) •. A bottle of sherry wine, approximately two
thirds full., was in the glove compartment (R. 36). The accused was aITested 
and removed to the county jail. He 11put up a verbal argument• but offered 
no physical resist.ance (R. 32-33). 11His tongue was thick", 11he was unsteady 
on his i'eet•,and he was "obviously" drunk (R. 32, 34). 

4. The accused, after being apprised of his rights relative to testi 
fying or remaining silent., took the stand on his own behalf. Four other 
witnesses were presented by the defense. Patrolman Ha.rry E.Westlund, who 
had driven the accused to the police station on 22 September 1944, had then 
represented to him that 11if he did as he was told and they saw fit after he 
had sat there for a while, he might b~ allowed to return in his car11 (R. 42). 
The accused's speech 11was more or less mumbling" and he was 11 under the in
fluence of intoxicating liq,.1or" (R. 43-44). 

As the Chief of the Officers' Section and as custodian of its 
records, .Second Lieutenant BeverJ..y H. -,farnemvnde of the W'.:>men I s Army Corps 
was able to identify th~ accused I s AGO Fom 66.-1 qualification card 
(R. 45-46; Def. Ex. A). It contained eight ratings of his services for the 
period between 28 November 1941 and 6 October 1944. Four were excellent, 
three satisfacto :ry., and one very satisfactory (Def. Ex. A). Two other 
exhibits tending to show that the accused was about to be honorably relieved 
from active duty were also identified by Lieutenant Warnemunde, but the 
court sustained objections to their introduction into evidence. 

Private Harold J. Hockett -and.his wife lived with the accused. The 
private recalled that on the mornj r.g of 30 September 1944 ,the accused I s 
car had stopped on the highwey "and had to be. pushed to the side of the 
road" (R. 50-51). Late that evening at about 9100 or 9:30 p.m. PrHate 
Hockett had_ had dinner with the accused who appeared to be normal. Only one 
drink was taken by the accused (R. 52). After dirmer he announced that he 
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was "going hunting". Taking his dog, he entered the car and departed 
(R. 52-53). 

That Sheriff Steams may have been prejudiced against the accused 
was indicated by First Lieutenant Lloyd S. Brooke, Chief of the Investigative 
Branch of the Security and Intelligence Division \R. 54-57). The narrow, 
one-way road lead:;i.ng from the highway to the accused 1s home could have been 
successfully driven over, 'in the opinion of Lieutenant Brooke, by one who 
was •moderately intoxicated" (R. 57-58). 

. •It was stipulated between the trial judge advocate and the defense 
counsel that Mrs. H. G. Ruthe would, if present, testify that she had seen 
and spoken with the accused several times between 1:30 and 2:30 p.m. on 
22 September 1944 an:i that he then appeared to be no:nnal in his driving, 
speech, and walk. He had offered to oonvey her to Fort, Lewis, but she had 
ultimately decided to go with a Mrs. Miller (R. 58-59; Def. Ex. B) •. 

The accused I s own account varied materially from that presented by 

the prosecution. He had twice been reprimanded for excessive use of liquor 

(R. 79). l<'or sane reason Ydlich was not explained to him he had been ordered 
to the hospital for observation on 22 September 1944 am was still a patient 
on that dey- (R. 77). Since his wife, who had been ill, was about to return 
home, he received a four hour pass "to attend to personal matters" (R. 64). 
Without pausing to have lunch, he went on several eITands, busied himself' about 
the house, consumed tVl'O glasses of sherry wine equivalent to about a half a 
pint, and drove to Olympia to order som wood (R. 65-66, 74, 81). 'What hap
pened ~ town at the Acme Fuel Compaey has been related by him as f'ollowsa 

"* * * I was on a fast schedule and had to get back to the hos
pital by 4a00 or as near thereafter as possible so I decided to 
run in quickly to the curb and place my order even from the car. 
The dog ns with me because I intended to leave· her off at the 
veterinary llhich was on the road back to camp. And I didn•t 
want to leave the car to go into the Acme Fuel Company- for another 
reason arrl that is that the door to the car window was jammed and 
I thought she might jump out ~d run away and get run over. As I 
pulls d over, I saw an Acme Fuel truck and driver also over to- the 
curb***• 


IIThe truck driver came up in a rather surly manner at nr 

call and honking and dsnanded to lmow lihat in hell · I -.rae honking · 
the horn for, calling him there, and I said I wanted to get some 
wood, to place an order for sane 11JOod and would be please. do it for 
lll8 and he said, 'No, that •s not my job,• and then I asked lwn to 
inform someone in ·the office to come out and take it. I don•t think 

. he did that because no one came out - he came back a little later 
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am said something very inanlting against ll\Y dog which struck 
fire with me and, in nw anxiety, I nared at him and cursed him. 
He said if I respected my dog I would get her a collar and 
license tag and I wouldn't have to be woITied about he.r jumping 
out of the car. * * *" (R. 66-68). · 

The word nbitch" was used only in referring to the dog {R. 68, 74). The 

only mention of food was in the course of the following conversation: 


nThe truck driver, in a sneering way, said, '"What you need 
is a hamburger.• I said, 1Maybe. Will you get me one?' .Later, 
I said, flf you won 1t get me one, get me some wood so I can fry 
rrI3" own hamburger, 1 - or words to that effect. We were angry, 
both very angry.• (R. 74-75) • · 

Desiring to remain eligible for a pass the following day, the ac- · 
· cused was "very 1rorried11 that he would be late (R. 67). In addition he had 

some other .nold and continuing ff'inancial and 'character.!7 worries• (R. 73). 
The wine he had consumed increl:lsed his anxiety but he was not intoxicated 
(R. 68). · Because or his mental state he had •flared up" up at the truck · 
driver aIXi later at, the Chief of Police (R. 68, 81). He waa 11101T7 (R• 68, 
82, 90). To Officer Westlund his complaint had not been that he had not 
been provided with a hamburger but rather that the truck driver •would not 
even get me any wood so I would fry my own hamburgers" (R. 82). The con
versation· on the ride to the police station was summarized by the accused as 
follawsa · 

•I told Officer Westlund I had a lot of things on my mindJ 
-sry wi!e had just lost lf13" baby". * * * [In~7 he felt sorry- and he 
told me that and that he 11as going to give me a break if I would 
follow his directions and take it easy for ohile. st CR. 89). 

The word t!!ilth• 11as not employed by" the a~cused in referring to the police 
officers but only to· the "racketeering end of the Police Department" 
(R. 84). He might have called Olympia a "village", but he placed in that 

category "all cities • • • which do not have a symphon;r. orchestra or 


, opera• (R. 85). He did address the Chief of Police as "Ba1czy-• and •Shortt' 
Cn. 90). 

On Thursday, 28 September 1944, the accused was released from the 
hospital. That afternoon he was returned to full duty by Major General 
Patch who had investigated his case (R. 69). He was at his work all day on 
.30 September 1944 •. After eating dinner at his home sometime after 81.30 p.m. 
aIXi after •an annoying verbal tilt with his wi!e," he took a hike through 
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the woods for the purpose of giving his dog some additional training in re
trieving (R. 70, 90). Later he drove in his car with the dog to "the other 
side of the lake 11 where there was some brush country and •a lot of quail 
and pcrtridge" (R. 70). cm.. the ·return trip the battery failed for the 
second time that day and the automobile ca.me to a stop. A number of high 
school boys in a roadst~r helped. him start, but the battery again refused to 
function further down the road. While waiting for someone.to come along 
l'lho would help him, he "dozed off" (R. 7~71, 79, 87}. He was physically 
incapable of pushing the car off the road by himself and he was "afraid11 to 
because "of a ditch on one side and a little siding" (R. 79, 87-88). The 
car, when stalled, was facing away from his home because he intended to 
drive aroun:1. the lake once more to 11build up the battery a little-bit" 
(R. 85-86) • . : 

Over a period of appr;ximately two hours he had consumed three or 
four glasses of. wine and a bottle of beer (R. '71-72, 75-76, 88). Although 
he and his wife had individual liquor pemits issued by the State of 
Washington, he was not in the habit of drinking hard liquor (R. 77, 88, 
90-91; Def. Exs. D, E). 

5~ n,puty Sheriff J. E. Stearru, 1ras recalled as a witness by the court. 
When he found the accused on the night of 30 September 1944,there was a red 
Irish setter in the stalled car (R. 92). The accused's first remark upon 
being awaked was, "Help me, I'm trying to.get to , • •"• 'l'he sentence was 
not ,;:ompleted (R. 93). There was no deep gully along the road (R. 94). 
Vlhen Stearns and an Officer Bryan pushed the car to the side, the accused 
assisted. One person co.ulrd not have done the job (R. 92-93). The succeeding 
Monday the accused stated that he did not remember where he was arrested 
(R. 92). . . 

. Patrolman Harry E. Westlund was also recalled as· a 'witness by the 
coo.rt. He had observed an unopened quart of liquor of an undetermined nature 
and several bottles of beer in the accused I s car an 22 September 1944 
(R. 95-96). Westlund had assured the accused that if he did as he was told 
and sat at the station fc,r a while, no charge would be placed against him 
(a. 96-97). This promise was not observed because Westlund had to leave the 
station (R. 97). The accused, by his speech, revealed himself to be under 
the influence of into.xi.caUng liquor (R. 97-98). 

6. The Specification of Charge I alleges that the accused was •on or 
about 22 September 1944, drunk and disorderly.in uniform_ in a public place 
••••. This offense was laid under Art,icle of war 95. The Specification 
of Charge n alleges that the accused was, 11 ~n or about 30 SeptEl!lber 1944 
in a plblic place • • · • drunk • • • •. This was aet forth as a violation ~t 
Article of War 96. 
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The appearance and conduct of the accused on the afternoon of 22 

September 1944 was distinguishecfby several unmistakable indicia of 

drunkenness. He was "starry-eyea.11 , his breath reeked of alcohol, his 


· speech was thick, his walk was "unsteaay", and his remarks to an utter 
stranger who offered no provocation were offensive, insulting, and in a sense 
even menacing. His subsequent derogatory coxrments and epithets at the 
police station also had their origin in a mind clouded by alcohol. In re
ferring to Mr. Phillips as a 11 son-of-a-bitch11 and in addressing the words 
ttr will kill you• to h:iul the accused not only betrayed intoxication but 
connnitted a disorder. !l'espite his threat, however, the ace-used made no 
hostile movement and offered no resistance.to the police officers who had 
been summcned. There is nothing in the record to show that Mr. Phillips 
accepted the accused I s words at face value and was put in mortal fear by 
them. While the accused was unquestionably drunk and disorderly, his 
conduct-was not so gross, conspicuous, Ei.nd disgraceful as to be in contra
vention of Article of War 95. Tne evidence is legally sufficient to sustain 
so much of the findings of guilty of the Specification of Charge I and 
Charge I as involve findir,.gs of guilty in violation of Article of !far 96. 

The accused's condition, when a?Tested on the morning of 1 October 
1944, was also obviously the result of excessive drinking. He was not only 
incoherent in his speech and unsteady on his feet as on the previous occasion 
but he was asleep at the wheel of a car parked on a highway in,...a manner which 
seriously endangered other motorists. Pie three or four glasses of wine 
and the bottle of beer which he admitted drinking and the bottle of sherry 
wine only two-thirds full resting in the glove compartment easily explain 
his strange behavior •. The evidence sustains the court ts findings that he 
was guilty beyond a reasonable doubt of the Specification of Charge II and 
Charge II. 

7. The accused is about 39 years old. After graduating from high school 
in 1920, he attended Han<s War College in 1921, .the United States Naval ' · 
Academy from 1922 to 1923, the University of North Carolina in 1929, and 
the University of Southern California in 1932. His resignation. from the 
Naval Acadenzy- was accepted on 25 July 1923 for "Gonococcus infection of 
urethra". Fran 1921 to 1937 he was variously employed as a newspaper re
porter and editor, an investigator for the Los Angeles County Supervisors, 
and manager of a country general store. In this last year he was fined 
$50.00 for managing a beer parlor without a proper license. He had enlisted 
service in t~e AI'ley" .from October 1937. to 30 September 1941 when he was com
missioned a Second Lieutenant •. On 10 April 1942 he was reprim~nded and 
ordered to pay a forfeiture of i35.00 under Article of War 104 for attempting 
to drive his car while under the influence oi: liquor. After his promotion 
to P'irst Lieutenant on 10 August 1943, he was frequently drunk. He was ad
mitted to the Hammcnd General Hospital on 17 November 1943 for a mental and 
physical examination as a basis for reclassification. He was found to be fit 
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and restored. to duty. During the ninety days preceding 25 October 1944 he 
was twice hospitalized for acute alcoholism. On the first occasion, which 
occurred en 13 August 1944, he had to be forcibly removed from his quarters 
after creating a public disturbance. A neuro-psychiatric report shows 
him to be a constitutional psychopath, "excitable personality type with 
chronic alcoholism.• 

' 8. The court was legally constituted. No errors' injuriously affecting 
the substantial rights of the accused were committed.during the trial.· In 
the opinion of the Board of Review the record of .trial is legally sufficient 
to support only so much of the findings of guilty of the Specification of 
Charge I and Charge I as involve findings of guilty in violation of Article 
of War 96, legally sufficient to support the other findings and sentence, 
and to nrrant confinmtion thereof. Dismissal is authorized upon convic
tion of a violation of Article of War 96. 

/ 

• 
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SPJGN 
CM 267$4 

.1st Ind. 

War Department, J.A.G.o., NOV 2 4 1944.. To the Secretary or War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion o! the Board of Review in the 
case of First Lieutenant James M. Wood (0-450954), Signal Corps. 

2. I concur in the opinion of the Board of Revie• that the re
cord of trial is legally suf!icient to 3Upport only so much of the 
findings of guilty of the Specification of Charge I and Charge I as 
involve .findings o.r guilty in violation of Article of War 96, and le
gally sufficient to support the other .findings and the sentence and to 
warrant confirmation thereof. I recommend that the sentence be con
.firmed but that the .forfeitures be remitted and that the sentence as 
th.us modified be ordered executed. 

J. Consideration has been given to a communication dated ? Novein
ber 1944 .from the Honorable Sheridan Downey, member of the United States 
Senate, transmitting a letter .from accused with inclosures. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval• 

.~. Cramer, 
Major General, 

The Judge Advocate General. 

4 	Incls. 

Incl 1 - Record of trial. 

Incl 2 - Dft. of ltr. for 


sig. Sec. of War. 

Incl 3 - Fonn of Executive 


actl..on. 

Incl. 4 - Communication £rom Hon. 


Downey 'With inclosures. 


(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence approved but forfeitures 
remitted. G.C.M.O. 28, 13 Jan 1945) 

http:actl..on




HAH. DEPARTJ.:E1'fi' 
Army Service Forces (107)In the Office of 'rhe Judge Advocate General 
Ylashin6 ton, D. G. 

SPJGH 
CM 267696 

4 DEC 1944 
UNI'rBD STATES 	 ) AR1IY AIR FORCES 


) ~iBSTZH.U FLYIHG TRAINING CO!!.iJ..AND 

v. 	 ) 

) Trial by G.C.M., convened at 

Second Lieutenants K',00KS Carlsbad Army Air Field, 

·;1. HHIT'.c'lliR (0-776168) ~ Carlsbad, :Tew L:exico,
- )and LYLE H. S\f.1:J;;Tr.:H 17 October 1944. Each: Dismissal. 
(0-776118), Air Corps. ) 

OPilHOi'T of the BOARD OF REVJEi 
TAPPY, l1ZLHIKER and GAI,iliilliLL, Judge Advocates 

1. The Board of Review has examined the record of the common trial 
in the case of the two officers named above and submits tqis, its opinion, 
to The Judge Advocate General. 

2. The accused, Second Lieutenant Brooks W. Ylhittier, was tried upon 
the following Charge and Specification: 

CHARGE: Violation of the 96th Article of Har .. 

Specification: In that Second Lieutenant BROOKS "if. WHITTIER, 
Air· Corps, did at or near Carlsbad, N'ew t,1exico 22 September 44 
wrongfully pilot an AT-11 Army airplane at an aititude of 
approximately 200 feet above an open-air assembly of persons; 
to wit, a football attendance, in violation of A.AF Regulation 
60-16, par. 16 a (1) (c). 

The accused, Second Lieutenant Lyle H. Sweeten, was tried upon 
the following Charge and Specification: 

CHARGE: Violation·of the 96th Article of '.[ar. 

Specification: In that Second Lieutenant LYLE H. Sff.c:BTEi'1, 
Air Corps, did at or near Carlsbad, Hew Kexico 22 September 44 
wrongfully pilot an AT-11 Army aircraft at an altitude of 

, 	 approximately 200 feet above an open-air assembly of persons; 

to wit, a football attendance, in violation of A.AF Regulation 

60-16, par. 16 a (1) (c). 
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Each accused pleaded guilty to, and was found guilty of, the respective 

Charge and Specification involving hitn. Ho evidence of previous con

victions was introduced as to either accused. iach accused was sentenced 

to dismissal. The reviewing authority approved the sentence of each ac

cused in separate actions and forwarded the record of trial for action 

under Article of War 48. 


3. The prosecution rested each of its cases upon the plea of 

guilty entered by each accused, after reading in evidence paragraph 16 a 

(1) (c), Army Air Forces Regulations No. 60-16, which provides as follows 

(R. 7, 8): . 


•11a. Except during take-off and landing, aircraft will not 
be operated: 

(1) Below the following altitudes: 

* * * * 
(c) 	1,000 feet above any open air assembly of 

persons." 
\ 

4. The defense introduced numeroµs character witnesses among whom 

were several bombardier instructors who had flown on cadet training mis

sions with both accused. They all were of the opinion that both accused 

bore fine reputations and were most capable pilots (R. 9-20). 


' After their rights as witnesses had been explained to them, each 
accused elected to take the stand and give sworn test~ony in his own behalf. 

Accused Sweeten testified that he was 20 years of age, was born 
in Twin Falls, Idaho, and ceased'attending high school in 1940 to assist 

· in the support of his family (R. 20, 21, 23). He then was employed by the 
0Federal Government as an aircraft electrician until 5 February 1943 when 

he entered on active military duty, having enlisted 31 October 1942. There
after he received his pilot's training (R. 21}. He had three older brothers 
serving in the armed forces, one being an Army pilot while the other two 
were qommissioned officers in the Navy.(R. 22). Although he was conversant 
with the Army Air Forces Regulations, he testified that he deviated seve~al 
miles from his line of flight after completion of"a training mission for 
bombardier cadets and, with several cadets aboard, flew his plane over a 
·football field at Carlsbad, New Mexico, where he k:n~:n a night game was in 
progress •. His explanation of the flight over the game was that he saw the 
lights of the football field, had an impulse to descend and fly over the 
field and "went down and made one pass over it" without performing any 
acrobatics. He offered no excuse for his conduct (R. 22-25). 

-2
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Accused ,ihittier testified that he was 22 years of age, was 
oorn in Lorgan, Utal., and grad:iated from high school and the Latter Day 
Saints Seminary, his father being a bishop of that church. He worked 
on his father's farm until 7 December 1941 when he was employed by the 
Federal Government as an aircraft mechanic. rle enlisted in the military 
service on 31 October 1942 and thereafter received his pilot's training. 
Althoueh he knew the Army Air Forces Regulations, he testified that while 
a night game was in progress he flew his plane over a football field at 
Carlsbad, New i.;exico, at an altitude of about 300 feet, in level flight 
and without performing any acrobatics, having~ bombardier instructor and 
three bombardier cadets aboard at the time. On cross-examination he ad
mitted that he told the investigating officer that as he flew over the 
field he "made a dip and pulled the nose up11 • i-le described the incident 
as 11 just one of those things that happen; one of those things you do without 
thinking". He did not realize that accused Sweeten had also flown over the 
football game until after he had returned to his air base (R. 25-29). 

5. The first indorsements on both charge sheets referred both cases 
for trial in the same proceedin;s "under the authority to order comnon trial 
contained in Section 395 (33), Dig. Ops. JAG, 1912-194011 • ifoither accused 
objected to a comnon trial and each was accorded his rieht to a peremptory 
challenge. ·,in.ere separate offenders have committed offenses of the same 
character, in the same place, provable by the same witnesses, they may be 
tried in a conunon trial if the convening authority so;directs and no ob
jection-is raised by any of the accused (Dig. Op. JAG, 1912-40, supra). 
Accordingly, this conunon trial of both accused was proper. · 

The evidence offered by the defense does not indicate that the 
pleas of guilty were.improvidently entered by either.of the accused. Al
though it .is better practice, after pleas of guilty have been entered, for 
the prosecution to introduce evidence establishing a prima facie case, it 
is not legally necessary. The prosecution may rest its case upon a plea of 
guilty and initially refrain from the introduction of any evidence. That 
the operation of an Army aircraft in violation of the provisions of the 
-Army Air Forces Regulations he~e involved constitutes a violation of Article 
of \,ar 96 is so well established that no citation of authority is ne·cessary. 
The record· of trial sustains the court's findings of guilty as to each of 
the accused. 

6. Accused Whittier is 22 years of age. He was a private in the 
Enlisted Reserve Corps from 31 October .1942 to 10 February 1943 and entered 
upon active duty on the latter date. From 29 July 1943 until 15 April 1944, 
he served as an air cadet in the Air Corps and on the latter date ne Tias 
commissioned a second lieutenant and ~as assigned to duty with the Air Corps. 
In civilian life from January 1941 to February 1943 he was employed by the 
United States as an aircraft engine mechanic. 

-3
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Accused Sweeten is 20 years of age.· He was a private in the 
Enlisted Reserve Jorps from 31 October 1942 to 10 February 1943 and 
entered upon active· d.uty on the latter date. From 29 July 1943 until 
15 April 1944, he served as an air cadet in the Air Corps and on the 
latter date he Vias commissioned a second lieutenant and was. assigned to 
duty with the Air Corps. In civilian life from December 1941 until 
November 1942, he was employed by the United States as a junior aircraft 
electrician. 

7. The court was legally constituted and had jurisdiction of the 
persons and the offenses. lfo errors injuriously affecting the substantial 
rights of either of the accused were committed during the trial. In the 
opinion of the Board of rleview the record of trial is legally sufficient 
to support the findings of guilty and each sentence and to warrant con
firmation of each sentence. Dismissal is authorized upon conviction of 
a violation of Article of ',iar 96. · 

Judge Advocate. 

Judge Advocate. 

~-g..t.M... ft L.b~, Judge Advocate. 
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SPJGH 

CM 267€:FJ6 1st Ind. 


War Department, J .A~ G. o., - To the Secretary of liar.
DE.C 1 S 1944 

l. Herewith are transmitted for the action of the President the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Brooks W. Whittier (0-776168), Air Corps, and Second 
Lieutenant Lyle H. Sweeten (0-776118), Air Corps. 

2. I concur-in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and each 
sentence and to warrant confirmation of each sentence. There is attached 
tp the record a Memorandum for The Judge.Advocate General, dated 
24 November 1944, from General H. H. Arnold, Commanding General, Ar~ 
Air Forces, in which General Arnold recommends that the sentence as to each 
accused be commuted to a forfeiture of pay in the amount of $100 per month 
for ten months. I concur in the recommendation of General Arnold and recom
mend that each of the sentences be confirmed but commuted to a forfeiture of 
pay in the amount of $100 per month for ten months. 

J. Consideration has been given to the letter of Mrs. Lila Sweeten, 
mother of accused Sweeten, and the letter of Mrs. Herbert ,lhittier, mother 
of accused Whittier, both of which were addressed to the President, and to 
a copy of a letter from Senator Elbert D. Thomas, addressed to the Secretary 
of War requesting clemency. These letters are transmitted hereuith. 

I

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the foregoing recommendation, should such 
action meet with approval. 

A 

7 Incls. Myron C•.Cramer, 
Incl l - Record of trial. Major General, 

Incl 2 - Memo fr Gen Arnold, 24 Nov 44•. The Judge Advocate General. 

Incl 3 - Ltr fr 11rs Sweeten. 

Incl 4 - Ltr fr Mrs Whittier. 

Incl 5 - Cpy of ltr fr Sen. Thomas. 

Incl 6 - Dft ltr for sig S/n. 

Incl 7 - Form of action. 


(Sentence as to each confinned rut commuted to forfeiture of $100 
per ~onth for ten months. G.C.~.O. 36, 19 Jan 1945) 
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WAR DEPA..1tTMENT 
(J) Army Service Forces (_} 

In 	the Office of The Judge Advocate General . 
Washingtol:1,, D.C. (113) 

SPJC?K 
CM 267760 :. 6 DEC 19« 

UN IT E·D ST ATES 	 ) THIRD AIR FORCE 

) 


v. 	 .Trial by G.C.M., convened at ~ MacDill Field, Florida, 7 

Priva.te JAMES A. I.AWRENCE ) October, 1944. Dishonorable 

(38197024), Section CG, ) discharge and confinement for 


· 316th AAf' Base Unit (EA.UTC), ) five (5) yea.rs. Disciplinary 
Ma.cDill Field, Tampa, ) Ba:rracks. 
Florida.. ) 

• 

HOLDING by the BOARD OF REVIEW 
LYON, HEPBURN and MOYSE, Judge Advooa.tes. 

1. The record of trial in the case of the soldier named above has 

been examined by the ,Board of Review. ~ 


2. The accused.was tried upon the following Charges and Specifica

tions 1 


CHARGE I and Speoifica.tiona (Finding of not guilty under 
para.graph 71~, MCM, 1928.) 

CHARGE Ila Violation of the 63rd Article of War. 

Specification 11 In that Private James A. Lawrence, Section 
CG,· 316th Army: Air Force Base Unit_ (EAUTC), N.racDill Field, 
Florida., did, at Mac-Dill Field, Florida,· on or about 20 
May 1944, behave with disrespect towards 2nd Lt. Gordon c. 
Herrick, his superior officer, by saying to him, "You don't 
give a damn how you treat me_J.,YO~_i!"eat me like a god-damn , . 
dog, n or words to tha,~, eff1:1ct.., . .J--• .. '. · 

.,.. I •• .• 

Specification 2a (Firidt'ii.g· or~ot gJf:ity\inder paragraph 71d, 
MCM, 1928 ). 

CHA.RGE III1 Violation of the 65th Article of War. 

Specification• .In that Private James A. LawreL~e, •••,did 
at Ma.cDill Field, Florida, on or about 20 May 1944, use the 
following threatening ,language towards Sgt. Leon Simmons, 
wh9 was then in the execution.of his office, "If you don't 
stop fucking with me, I'll break your mother-fucking head," 
or w_ords to that effect. : 

http:execution.of
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ADDITIONAL CHARGE Ia Violation of the 61st Article of War. 

Speoifioe.tiona' In that Private James A. Lawrence; •••,did, 
without pr~~er leave. absent himself fro~ his organization 
at MaoDill field, Florida, from about 3 July 1944, till 
apprehended, on or about 24 Augu4t 1944. 

ADDITIONAL CHARGE Ila Violation ot ,the 69th' Artiole of War. 

Speoif'ioationa In that :Private James A..· La.wrenoe, • • •, 
having been duly placed in arrest in quarters on or about 
23 June 1944, did, at MaoD111 .Field, Florida, on or about 
3 July 1944, .break his said ari-est before he "Was set at liberty 
by-proper authority. · · 

Accused pleaded not guilty to and was found guilty of· all Charges· and Speoi
fioationa, except Charge I and its Speoifioation and Speoit'ioa.tion 2 of 
Cha.rge II, of which he was foun'd not guilty c:>n motion of defense counsel 
urder tho provisions of pa.re.graph 7ld, Manual for Courts-Ma.rtia.l; 1928. : 
He was eentenoed to dishonorable discharge, total forfeitures, and confine-· 
ment at hard labor !'o~ fi~e years. The reviewing authority approved the 
sentence a.nd !'orwa.rd.ed the record of' trial !'or aotion under Article of War 
5~. ' 	 ' 

. 3. The.record. of trial is legally sufficient to support all finding• ot 
guilty, except those of Specification l of Charge II and Cha.rge II, and 
legally 1ufficient to support the 1entenc1, · The Boa.rd of Review, however, 
ii of the opinion tha.t the record of tria.l ii not legally 1utficient to · 
1upport the conviction of a.ocuaed of d11re1peottul oonduot toward.a h11 
superior offioer, Second Lieutenant Gordon o. !ierriok, a.1 charged in Speoi
fioation l of Cha.rge II. The·aole evidence to e1ta.bli1h this apeoification 
is found in the following t~atimoey of Sergeant Leon Simlli.ona (R. 21,22)1 

"Q, 	 Sergeant, I'll uk you if yo·u were present when 1; oonveru.tion 
took place between the defenda.nt Uld Lt. HerriokT 

A. I wu present when one oonverotion took pl&oe, · . · 
Q • .·Will you plea.ae state what wu add by the defendant to the 

Lieutenant, Lieutenant Herrick, at that timtT ' 
A., 	 Well, ~· 1dd to Lt•. Herrick, 1,;y, 'Seema you, don't give a da.mn, t · 

I think, 'How you treat we oolored people down here,• and tha.t•a. 
a.bout &ll that w1.1 ea.id in ?frJ preaenoe 1.t the ,time, , 

Q. 	 Did you hear the word, •dog' used T · 
A. 	 I wouldn't be positive whether I heard the word, dog, or not. 
Q. 	 Where did thh take place! . 
A. At that pa.rtioul~r time, we were in Lt. Nel1on•1 office, 

~. Who el1e wa.1 in the room! 

.A., Lt. ·Nellon and Firat Sergeant John Willia.ma." 


·' 
. We 	 atrongly 1uspeot tha..t the a.couud h guilty, but the Boa.rd ot Review 

http:Willia.ma
http:defenda.nt
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- \ 

is under the duty of safeguarding the basic principle of criminal law 
that in order to have a legal conviction an accused must not only be 
guilty but must be proved guilty. In the present case there is an ab
solute absence of evidence as to the circumstances under which this remark 
was made, the occasion for.the remark, and the tone of voice, attitude, and 
conduct of the accused. For all that appears in the record the statement 
imputed to accused may have been in the course of an unofficial personal 
conversation, and may havJ been in response to a direct question asked 
by ~ieutenant He~rick w~ich required such.a reply. The date of this in
cident is not given. There is no testimony th.at Lieutenant Herrick caused 
.accused to appear before him, and the language which the sole witness 
thinks was used differs considerably from that attributed in the Speci
fication to accused. The Hoard is of the opinion, therefore, that no 
disrespect has been proved nor have any facts been established from which 
the trial court was justified in inferring disrespect. 

As was held in the case of CM 212505, Tiptona 

11 The Board" of Review, in scrutinizing proof and the bases 
of, inferences does not weigh evidence or usurp the funotions 
of courts and reviewing authorities in detennining controverted 
questions of fact." In its capacity of an appellate body, it 
must, ·however, in every case determine whether there is evidence 
of record legally sufficient to support the findings of guilty 
(A.W. 6o½). If any part of a finding of guilty rests on an in
ference of fact, it is the duty of the Boa.rd of Review to determine 
whether there is in the evidence a reasonable basis for that in
ference. (CM 150828, RoblesJ CM 150100, BruchJ CM 150298, JohnsonJ 
CM 151502, Gage; CM 132797, ViensJ CM 154si~4;-'WllaonJ CM 156009, 
GreenJ CM 206322, YoungJ CM 20'7691, Nash, et al. ) 11 • 

The following has been quoted with approval by the Board of Review a 

"While we may be convinced of the guilt ot·the defendant, 
we cannot act upon such conviction unless it is founded upon 
evidence, which under the rules of law, is deemed sufficient 
to exclude every reasonable hypothesis except the one of 
defendant's guilt. We must look alone to the evidence as we· find· 
it in the record, and applying it to the measure of the law, as
certain whether or not it fills the measure. It will not do to 
sustain convictions based upon suspicions • • •• It would be 
dangerous precedent to do so, and would render precarious the pro
tection which the law seeks to throw a.round the lives end liberties 
of the citizens" (Buntain v. ~. 15 Texas 1 App. 490J CM 207591, 
~). - . . - .. 

4. Of the ten officers detailed fo~ th~ court, ·rour held commisaiom 
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in the Corps of Engineers. One of the four was peremptorily challenged 
by the prosecution. Accused then objected to being tried.by e.ny "Engi
neering Officers" on the grounds that "Engineering Officers" had caused 
him 11all the ·trouble he has had in the Army", and challenged the remain
ing three officers of the Corps of Engineers a.s a. group for cause. Upon 
denial of the challenge by the law member on the grounds that it was too 
general, defense counsel then proceeded to challenge·. each of the three 
separately. After interrogating these three officers d_efense counsel 
stated that there was nothing in their answers which disqualified any of 
the three, but that a.ocused still objected to being tried by an "Engineer
ing Officer" and that, therefore, he challenged ea.ch of the three for cause. 
Without any ref_'.erence to the court two of the challenges .were denied by the 
president and one by the la.w member. While they acted erroneously in that 
it is solely within the province of the court to pass upon the validity of 
a. 	 challenge _(MCM, 1928, par. 58, p. 44), there was in fa.ct no valid basis 

. for a challenge, as admitted by the defense counsel, and the proferred 

reason was so clearly frivolous that in reality there was no _basis for . 

designating the several motions as challenges for cause. As observed by 

Colonel Winthrop (Military Law and Precedents, 2d F.d., p. 209), "the 


, 	 court may properly de·cline to entertain a challenge clearly frivolous"• 
Under the ciroumste.nces, it is the opinion of the Board' that the substan
tial rights of' accused were not injuriously affected by the failure to. 

. re,fer the challenges to tM court (CM 243215, ~, 27 ~.R. 305). . . 

5. During the course of the trial, accused objected· to the jurisdic
tion of the court on the grounds.that he had been previously arraigned on 
Charges .I, II and III before a different court. In view of the failure of 
defense to establish its contentions on this score by competent evidence, 
tha court was fully justified in overruling the objection•. 

6. For the reasons stated, the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty of Specifica
tion l of Charge II and Charge II, and legally sufficient to' support all 
other findings of guilty and the sentence. 

Advocate.· 

http:tried.by
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1st Ind.· 

W9:r Department·, J.A.G.O., 

TOa 	 The Connna.nding General, OEC8 19# 

Third Air Foroe, 

Tampa, Florida. 


1. In the case of Private Jame~ A. La.wrenoe (38197024), Seotion 
CG, 316tb..ilF Base Unit (EA.UTC), :Ma.cDill Field, Tampa, Florida, atten
tion is invited to the foregoing holding by the Board of Review that 
the.record of trial is legally insufficient to support the findings of 
guilty of Specification l of Charge II and· Charge II, and legally suf
ficient to support all other findings of guilty and the sentenoe, which 
holding is hereby approvea•. upon disapproval of the findings of guilty· 

• 	of Specification 1 of Charge II, and Charge II, you will,have authority 
to order the execution of the sentenoe. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenienoe of reference and to faoilitate at 
taching oopies of the published order to tae record in this case, please 
plaoe the file number of the record in brackets at the end of the pub

. lished order, as follows a 	 · 

(CM 267760). 

J.vron C. Cramer, 
l&i.jor General, 


Inol. The Judge ,M.vooate General. 

Reoord of trial. 
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WAR DEPARTMENT 
.Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (119) · 

SPJGK 
CM 267777 2"2 NOV 1944 

U N I T E D S T A T E S ) INFANTRY REPLACEMENT TRAINING CENTER 
) 

v. 	 ) Trial by G.C.M• .,· convened 
) . at Camp Joseph T. Robinson., 

Second Ueutenant JOHN E. ) 1.;rkansas., 26 October 1944. 
GARTRELL (0-321827)., ) Dismissal, total forfeitures 
Infantry. 	 ) and confinement for five 

) ·(5) yea.rs. 

OPINION of the BOARD OF REVIE'ff 
LYON, HEPBURN and MOYSE., Judge Advocates 

1. The record of trial in the case·of the officer named above 
has been examined by the Boa.rd of Review and the Board submits this., 
its opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 96th Article of War•. 
Specification: In that Second Ueutenant John E. Gartrell., · 

Company A, ll?th Infantry Training Battalion, 80th 
Infantry Training Regiment, Infantry Replacement Train
ing Center., Camp Joseph T. Robinson, Arkansas, having• 
been restrieted to the limits of his regimental area, 
did at -Camp Joseph T. Robinson, Arkansas, on or about 
6 October 1944, break said restriction by going beyond 
the limits of his regiment. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant John E. Gartrell., 
Company A, ll?th Infantry Training Batt,alion., 80th 
Infantry Training Regiment., Infantry Replacement Train
ing Center., Camp Joseph T. Robinson., Arkansas., did, 
without proper leave., absent himself from his station 
at Camp Joseph T. Robinson., Arkansas, from about 6 
October 1944 to about 13 October 1944. 
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He pleaded guilty to and was.found guilty of the Charges and their 
respective Specifications. Evidence was introduced or orie previous con
viction on 7 September 1944 by a general court-martial for absence without 
leave for seven days in violation of Article of War 61 for which he was 
sentenced to be restricted" to the limits of his regimental area for 3 
months and to forfeit $100. of his pay per month for three months. In 
the instant case he was sentenced to be dismissed the service, to forfeit 
all pay and allowances due. or to become due and to be coni'ined at hard 
labor for a period of five years. The reviewing authority approved the 
sentence and forwarded the record or trial for aotion under Article of 
war 48. 

). 	· The evidence for the prosecution shows that.the accused ·during the. 
" 	 oocurrenoe complained of and at the tillle of trial was a second lieutenant 

of Infantry in the military service of the United States attach~d to Com
pany •A•, 117th Battalion, 80th Infantry 'l'raining Regiment, I.R. T.C. at 
Camp Joeeph T. Robinson, Arkansas (R. 6-7). On 6 October 1944 at a time 
when the accused was restricted to his regimental ·area by the terms ·or 
General Courts-Martial Order No. ·14 (R. 10) he disa.ppeared from that area 
and could not be found (R. 7). On the night of 13 October 1944 he re
appeared in hie qu.a.rtera and was placed in arrest (R. 7) •. He had no 
authorit7 to be absent during this period of time nor to leave the limits 
of the regimental area (R. 8). Duly authenticated extract copies of the 
morning report of the accused's organization showing the acoused absent 
without leave from 6 Cotobar 1944 to l:3 October 1944 were admitted in · 
1vid1no1 'without objection (R. 8, 9J Pros: Elco land 2), . 

4. The accused having been fully advised of his right*to remain silent, 
to testify under-oath, or to make an '\l1lSWO:rn statement eleoted to make an 
unsworn statement to the court (R. 11). ' In substance he averred that on .. 
5 Ootober htt was authorized by his comp~ commander to go •to town• to 
~e some purchases. Among other things he purchased a bottle of whiskey 
and had a· •fewa drinks. He returned to the regimental area and had two or 
three drinks •t the Regimental Officers I Club. From there he went· to 
the main Officers• Club, but finding it crowded, he went to a road house 
~d then back •to town• where he kept up his drinking for) or 4 days. 
Realizing he had to.ret\irn he· got himself in shape and returne4. He 
attributed ~is drinking to a letter he received from home which upset him 
and .made him •jittery and nervous• (R. 12). · 

5. The evidence for the prosecution, the unsworn statement of the 
accused, and his plea of guilty to the Charges and their Speoifications 
conclusively show that the ucused, restricted by a General Court-Martial 
Order to his regimental area, broke this restriction on or about 6 Ootober 
1944 and absented himself without proper leave i'rom his station from that· 
date until he returned on 13 October 1944 - all as averred in the Specifica
tions of the Charges. · . 	 · 
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6. War Department records show · the accused to be .32 years o£ age 
and married. He is the father of a .3 year old son. He graduated fran 
high school· and E!ngaged in the masonry construction business for 6 years. 
He was~ member of the Enlisted Reserve Corps from 28 July 19.34 until 
.3 October 19:34 when he was commissioned a second lieutenant., Infantry., 
Reserve Corps. He was reappointed 29 August 1939. During this period 
of time he served four periods of duty in c.M.T.c. Service. He also 
served in an administrative capacity in CCC Service for 2 years and 
6 months. He entered Extended Active Duty 12 March 1942. Because or· 
his unsatisfactory service he was recommended by his ccmnnanding officer 
for reQlassification 20 November 1942. 

•A Reclassification Board met Decembe~ 21., 1942., at 

Fort Benning., Georgia. The Camp Commander in Form A, 

alleged that Lieutenant Gartrell failed utterly en the 

three jobs given him at this camp; that he lacks interest., 

initiative and intelligence to do his work; that he was 

relieved as Detachment Commander for. inefficiency and 


. failure to enforce sanitary regulations; that he was given 
·another 	chance as police officer of the Post Exchanges and. 
was relieved because of indifferent and inefficient performance 
of duty and that after months of observation of Lieutenant 
Gartrell and his work did not believe he would ever develop 
into officer material.• 

The Board recommended that he be assigned to an Engineer .Service Unit. 
The A.G. recommended that he be assigned to duty with an Infantry Re
placement Training Center and was so assigned. On '.7. September 1944 
he was convicted by a general court-martial of being absent without 
proper leave £ran his organizatioo for a period, of seven days in violation 
of Article of War 61 for which offense he was sentenced to forfeit $100 
of his pay per month for J months and to be restricted to the limits of 
his Reg~ntal Area for- .3 months. · 

7. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the sub
stantial rights or the accused.were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence., and to 
warrant confirmation o:f the sentence. · Dismissal is authorized upon 
conviction of a violation of.the 61st Article of War or the 96th Article 
of war. 

' ' 

Judge Advocate. 

Judge Advocate. 
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1/'
/,' 

/ 

1st Ind. 

NOV 3O1944War Department, J.A.G.O., 	 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant John E. Gartrell (0-321827), Infantry. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant oon.finna.tion of the sentence. On 7 September 1944 the 
accused was found guilty by general court-mart1a1 of absence without 
leave of 7 days in violation of Article of War 61. The approved sentence 
in that case involved forfeiture of ilOO of his pay per month and restric
tion to the limits of his regimental area for a period of three months. 
Charge I and its specification in the case now under consideration is 
the result of a violation of the restriction imposed by the sentence in 
the :former trial. In th.is case the approved sentence involves dismissal, 
total forfeitures, and confinement at hard labor for five years. It ii 
evident that the accused has no proper appreciation of the duties and 
responsibilities of a commissioned officer. I, therefore, recommend 
that the sentence be confirmed but that the forfeiture and the confine
ment imposed in excess of one year be remitted, that tne sentence as 
thus modified be carried into execution, and that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as the 
place of confinement. 

3. Consideration has been given to a letter from the accused's 

mother addressed to the President of the United States. The letter is 

attached to the record of. trial. 


4. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action,· and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

~on C. Cramer, 
:Major General , 

4 	 Inola. The Judge Advocate General. 

Incl.l-Record of trial.· 

Incl.2-Draft of ltr. for 


sig•.sec. of War. 
Incl.3-Form of Ex. action. 

Inc1.·4:..1tr. fr. ace 'd mother to 


Pres. 


·--------- 
(Sentence confirmed bit forfeitures and confinement in excess or one 

year remitted. G.C.M.O. 6, 5 Jan 1945) 
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V&R DEPARTMENT 

Army·Service Forces 

In the Office of The Judge Advocate General 


Washington., D. c. 


~rt~l77ss 	 · 1 3 J.lOV 1944 
UNITED STATES 	 ) CHARLESTON PORT OF EMBi\RKATION 

) 
v. 	 ) Trial by G.C.M., convened at 

) Charleston Port of Embarkation., 
Second Lieutenant FREDRIC G. ) Charleston., South·Carolina., 27 
HA.LIAM (0-1546785 ), Kedical ) October 1944 and 2 November 1944. 
Administrative Corps. ~ Dismissal, total forfeitures and 

confinement for five (5) years. 
. ) Disciplinary Barracks. · · · 

OPOOON or the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocate;. 

l. The Board of Review has examined the record of trial iit the 

:case of. the officer named above and sutmits this,· its opinion.,.<.to The 

Judge Advocate General. . · . 


2. The accused 198:S tried upon the--:fallowing Charges and Speciti 
. cations: · · · 

CHARGE I a . Violation or the 93rd Article or War. 

Speci.fication·la In that Second Lieutenant Fredric G. Hall.am, 
Medical Administrative Corps., 200th Hospital Ship Complement, 

/ 	 Section B, Stagirig Area, Charleston Port or Embarkation, 
Charleston, South Carolj,na., did, at Officers Mess, Section.B, 
Staging Area, Charleston.Port·or Embarkation, Charleston, 
South carolina, on· or about 17 September 1944,· unlawf'ully enter 
the Officers Mess Buildillg., with intent to comnit a criminal 
otfense, to wit& Larceny therein. 

. ' 	 . 

Specification 2& In that Second Lieutenant Fredric G. Hallam, 
Medical Administrative Corps, 200th.Hospital Ship Complement., 
Section B, Staging Area, Charleston Port or F.mbarkation, 
Charleston, Sout.~ Carolina, did, at Officers !tess., Section B, 
Staging ~rea,. Charleston Port or Embarkation, Charleston, . 
South Carolina, ·on or about 17.September 1944, feloniously take., 
steal~ and carry away about $20.00., lawful money of the United 
States, tha property or the Officers. Mess., Section B, Staging 

. Area, Charleston Port or F.mbarkation., Charleston, South .Carolina. 
' J 
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·specification Ji In that Second Lieutenant F~edric G. Hallam., 

Medical Administrative Corps., .200th Hospital Ship Complement., 
Section B., Staging Area., Charleston Port of ]mbarkation., 
Charleston, South Carolina., did, at Charleston, South carolina., 
on or _about 6 October 1944, feloniously take., steal and carry 
away, one toilet shaving· bag~ value about $7.00., two pair of 
printed pajamas value about ~8.50, five sets of underwear value 
about $6.oo., 9ne Westclox Big Ben alarm clock value about $3.50., 
one. pair Nun Bush shoes value about· $10.50., one. pair shoe trees 
value about $1~25., six pairs of socks value ·about ~t4~25., one 
bathrobe value about $5.00., one pink gabardine uniform value 
about $19 .oo., one pair of chino pants va1ue about $3.00., one 
cashmere sleeveless.sweater value about $12.50., one·small hand
bag·value about $1.25., ·two rolls of 35 mm. film value about · · 

· $2.10., one pair. or bedroom slippers value about $a.so., the 
property of Second Lieutenant Richard Gentry Caldwell, Air Corps. 

CHARGE II: Violation of the 94th Article· of War. 

· Specification: In that Second Lieutenant Fredric G. Hallam., 
Medical Administrative Corps., 200th Hospital Ship Complement.,. 
Section B., Staging Area., Charleston Port of Embarkation., 
Charleston., Sou.th· Carolina, did; at Charleston., South Carolina., 
on or about 6 October 1944, ·feloniously take., steal., and carry . 
away., a B-4 type fiier 's ·clothing suitcase bag or the value of 
about $12 • .32., property or·. the United States furnished and in
tended for the aj,l.itary service thereof. · 

. . 

He pleaded not guilty to and was found guilty of all Charges and Speci

fications except the i'igures"t20.00" in Specification 2., Charge I., of · · 

which he was found not guilty., sub~tituting therefor the figures"tl2.00"., 

of which he was found guilty. He was sentenced to be dismissed. the 

service., to forfeit all -pay and allowances due or to become due and to 

be confined at hard labor. at such place as t,he reviewing authority might 

direct for.five (5) years. The reviewing authority approved only so 

much of Specification J . ., Charge I., as involves a finding of guilty of 

the larceny of the.property., as alleged., of some substantial value., ap

proved the sentence., designated the United States Disciplinary. Barracks., 


·Fort Leavenworth, Kansas., as the place of confinement and forwarded the 
record of trial for action under Article of War 48. · 

J. During the night of 16-17 September 1944, The Officers' Mess, 

Section B., Charleston Port of Frobarkation., Charleston., South Carolina, 

was broken into and the nickles in the "jackpots" of four slot machines 

were forcibly rem9ved (R. 7.,8,lO,ll,14). ·The value of the coins was not 

in excess or $20 \R. lJ). 


. · . On the night of 6 October 1944 an automobile belonging to 

Lieut-enant Richard G. Caldwell was parked on a street in Charleston, 


· South Carolina. It was bz:oken into and a. B-4 type "Val-Pac" was re

-· 2 
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moved. The bag, which had been issued to Lieutenant Caldwell, was valued 
at $12.30 and contained property belonging to him as alleged in Specifi 
cation 3, Charge I (R. 23-26). The bag and its contents were recovered 
as hereinafter related and its contents were identified as the property 
of Lieutenant .Caldwell and admitted into evidence (R. 24-25; Ex. A-N). 
Lieutenant Caldwell, without being qualified as having lmowledge of the 
market value of the articles, attributed to the contents of the bag the 
values as alleged in the Specification (R. 27). 

On 11 October 1944 the accused arranged for an interview with 
Captain Harvey T. Leet, T.c., Provost Marshal's Division, Charleston Port' 
of F.«nbarkation, Charleston, South Carolina. (R. 16). Capta:in Leet was 
readily r.ecognizable as a military police officer anq. attempted to ex
pla:in to the accused the provisions of Article ·of War 24 but such attempted 
explanations were, brushed aside by the accused who stated that he realized 
his right not to incriminate himself (R. 17). Thereupon, the accused 
voluntarily related in detail how he had taken the Vala..Pac from the car 
and had broken into the Officers' Mess. He had spent the coins from the 
slot machines but the bag and its contents were at his quarters where they 
were subsecr~ently recovered. He had been drinking on both occasions but 
attributed his actions to his seizure by an impulse and requested assistance 
to prevent his performance of other similar acts (R. 18-20~ 21-22). The 
acc:used on this occasion was sober (R. 23). On i2 October 1944 the ac
cused, after full explanation of his right to speak or remain sUent, 
repeated his story to the investigating officer and added that the coins 
taken from the slot mach:ines amounted to $12 or $14 (R. 27-29). 

4. The accused, after aclmowledging _his l.lllderstand:ing of his rights 
as a witness, made an unsworn statement in which he admitted at length his 
commission of' the offenses alleg~d (R. 29-30). · 

5. The court continued the case pending ascertairanent by the prose
cution whether the accused had been examined by a psychiatrist and, if 
so, the production of' the psychiatrist as a witness (R. 31). Upon recon
vening on 2 Uovember 1944, the prosecution offered Captain Gerard Cote, 
M.C., who had previously examined the accused, as an expert in psychiatry 
(R. 32). According to this witness the accused is not "psychotic" but 
has a "psychopathic personality" and is "mentally" and "morally responsible 
tor his acts". The wimess had not seen the accused on the dates of the 
offenses and ,ras unable to state "Whether at such times the accused -was or 

"RS 	not "capable of' exercising that degree of' mental freedom 'Which lfOuld 
give him the power to overcome an impulse to do right or 1'll'Ong" (R. 33, 
34, .35). On examination by the court the witness was of' the opinion that 
accused even after a drink or two could resist such impulse. 

6. Specifications 1 and 2, Charge I, respectively allege that the 
accused at a named time and place cainnitted the offense of housebreaking 
by unlawfully entering a described building with the intent or comnitting 
larceny therein and the offense of.larceny by feloniously taking, stealing 
and carrying away about $20, the property of others, from such building. 
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The former offense is defined as 11unlawful]y entering another's building 
with intent to commit a cr:!minal offense therein" (M.C.M., 1928, par. 149~) 
and the latter is defined as 11 the taking and carrying away, by trespass, 
of personal property which the trespasser knows to belong either generally 
or special]y to another, 'with the intent to deprive such owner permanently 
of his property therein. (Clark)" (Id. par. 149g). Both offenses are 
violative of Article of War 93 (Id. Supra). 

Specification 3, Charge I, and the Specification, Charge II, 
similar]y allege that the accused at another time and place committed the 
offense of larceny by feloniously taking, stealing and carrying away. 
certain describ~d personal property of alleged values belonging to • 
another along with a Val-Pac of an alleged value belonging to the United 
States and furnished and intended for the military service thereof. 
Because of the difference in ovmership of the articles of personal 
property Specification 3, Charge-I, is alleged in violation of Article 
of War 93 and the Specification, Charge II, in violation of Article of 
War 94. 

The evidence for the prosecution conclusively establishes the 
corpus delicti of the offenses as alleged except as to the value of the 
coins taken from tire Officers' Mess and the value of the personaL property 
belonging to Lieutenant Caldwell. The Court by appropriate exception 
and substitution found the value of the former to be $12 as admitted by 
the accused and the reviewing authority appropriately approved the value 
of the latter as substantial. Since the accused is an officer insofar as 
punishment is concerned the question of the value ·of the coins and Lieuten
ant Caldwell's articles of personal property is imnaterial. The accused's 
guilt is conclusive]y established by his original voluntary admission 
thereof, his confession to the investigating officer and the admissions 
contained in his unsworn statement. (M.C.M., 1928, par~ 76). Although 
the accus~d presented no evidence raising the issue of his irresponsibility 
because of insanity or inability to adhere to the right when confronted 
with a strong impulse to do wrong, the court required expert testimony 
relative thereto 'Which persuasively shows that the accused is both mentally 
and morally responsible for his acts within t.he degree required by law 
to render him amenable for his derelictions. The evide~ce, therefore, 
beyond a reasonable d011bt establishes the accused's guilt of the offenses 
as approved by the reviewing authority and amply supports the findings of 
guilty of all Charges and Specifications as so approved. 

7. The accused is about 26 years old•. The War Department records 
show that he is a high school graduate and is single. From 1939 until 
1942 he was employed as a tire salesman and as a coach repairman for a 
railroad company. He has bad prior enlisted service from 28 February 
1943 until 12 May 1943 when he was CO!lU'.llissioned a second lieutenant 
upon completion ot Officers Candidate School and has had active duty as 
an officer since the latter date. · 
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8. The court was legally constituted. No errors injuriously af_; 
fecting the substantial ric:hts of the accused were comm:rrted during the 
trial. For the reasons stated the Board of P~view is of the opinion that 
the record of trial is legally sufficient to support the find:ings of guilty 
of all Charges and Specifications, as approved by the reviewing authority, 
and the sentence, and to warrant confinnation thereof. Dismissal is 
authorized uuon conviction of a violation of Article of War 93 or Article 
of War 9/+• • 
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SPJGN 
CY 267788 

1st Ind. 

NOV 17 1944war· Department, J.A.G.o., - To the Secretary of War. 

l. Herewith transmitted tor the action of the President are 
the x:ecord of trial and the opinion of the Board of Revie• in the 
case of Second Lieutenant Fredric G. Hallam (0-1546785) 1 Medical 
Administrative Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally su1'ficient to support the findings as 
approved by the reviewing authority and the sentence and to warrant 
confinnation thereof. I recomrJend that the sentence be confirmed 
but that the period of confinement be reduced to three years, that 
the sentence as t..lius modified be ordered executed, and that the Federal 
Reformatory, Chillicothe, Ohio, be designated as the place of con
.fl.nE!llent. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~ Q... '.-..'S) ----~· 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


3 Incls. 
Incl 1 - Record of trial• 

. Incl 2 - Dft. of ltr. for 
sig. Sec. of War. 

Incl 3 - Fonn of Executive 
action. 

· (Sentence confirrred but confinement reduced to ~hree years. 
G.C.~.o. 18, 10 Jan 1945) 
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Army Service Forces (129)

In the Office of The Judge Advocate General 
l'Iashington, D. c. 

SPJGH 
CM 267843 

1 5 tlEC 1944 
UNITED STATES) INFL"iTRY REPLACEliiENT TRAINING CENTER 


) CAMP BLL'IDING, FLORIDA 

v. ) 

) Trial by G.C.M. 1 convened at 

Captain ROBERT 'ii. BONAR ) Camp Blanding, Florida, 

(0-1285535), Infantry. ) 17-18 October 1944. Dismissal. 


OPINION or the BO.ARD OF REVIEW 

T!PPY, MELNIKER and GAMBRELL, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specif'i• 
cations: 

CHARGE I: 	 Violation of the 61st Article of llar. 
(Withdrawn by direction of appointing authority, R. 64). 

Specification: (Withdrawn by direction of appointing authority, 
R. 64). 

CHARGE II: Violation of the 93rd Article of War. 

Specification l: In that Captain Robert W. Bonar, then of Company 
"0 11 , 210th Infantry Training Battalion, 65th Infantry Train
ing Regiment, Camp Blanding, Florida, now of Headquarters, 
Infantry Replacement Training Center, Camp Blanding, Florida, 
did at Camp Blanding, Florida on or about 7 July 1944, 
feloniously embezzle by fraudulently converting to his own 
use the aum of blenty-!ive dollars ($25.00) entrusted to him 
by his subordinates, enlisted personnel of Company 11C", 210th 
Infantry Training Battalion and held by him in a fund commonly 
known as "Ticket Fund, Company 11C", 210th In!'antry Training 
Battalion". 
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Specif'ication 2: In that Captain Robert W. Bonar, * * *, did 
at Camp Blanding, Florida on or about 10 July 1944, 
feloniously embezzle by fraudulently converting to his own 
use the sumo! !if'ty~one dollars and ninety-seven cents 
($51.97) entrusted to him by Privates Bartalo J. Martello, 
Joe M. Bowers and Harlan s. Roberts, all ot Company non, 
210th Infantry Training Battalion, his subordinates, and 
held by him in a f'und commonly known as "Ticket Fund, 
Company "C", 210th Infant17 Training Battalion•. 

CHARGE III: Violation of the 95th Article or·war. 

Specification ls In that Captain Robert w. Bonar, * * *, did 
at Camp Blanding, Florida on or about 7 July 1944, 
feloniously embezzle b1 fraudulently convertin~ to his , 
own use the sum ot twent1-tive dollars ($25.00) entrusted 
to him by his subordinates, enlisted personnel or Compaey 

• 	 11C", 210th Infant17 Training Battalion and held by him in 
a tund oolllllonly known as "Ticket Fund, Compa13T nca, 210th 
Infantry Training Battalion". · · 

Specification 2: In that Captain Robert W. Bonar, * * *, did 
at Camp Blanding, Florida on or about lO July 1944, 
feloniously embezzle by fraudulently converting to his 
own use the sum or fifty-one dollars and ninety-seven cents 
(151.97) entrusted to him by Privates Bartalo J. :Martello., 
Joe M. Bowers and Harlan s. Roberts., all or Compaey 110 11 , 

210th Infant17 '.!raining Battalion, his- subordinates, and 
held by him in a fund commonly known as 11Ticket Fund, 
Company 11c•., 210th Infantry Training Battalion"•. 

. . 
Specification 3: 	 (Withdrawn by direction ot appointing authority,

.,R. 64). . 

Specification 4: (Withdrawn by direction ot appointing authority, 
R. 64). 

Specification 51 In that Captain Robert w. Bonar, * * *, did 
at Camp Blanding, Florida on or about 25 July .1944 with 
int.ent to injure wrongfully and unlawfully make and utter 
to the Camp Blanding Exchange, Camp Blanding, Florida a 
certain check in words and figures as follows, to-wits 

' 
NO.___ 	 I 

Columbus., Ohio1 ...,Ju,...1...1......,.2.5__1_..9..,_.M,.. 
HIGH-TONN OFFICE 

THE OHIO NATIONAL BANK 25•1 
OF COLUMBUS 
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PAY TO THE 
ORDER OF ____,C..:;;;arn.n.......B~la=nd_tn=g,_E;;;x::.:;c:;;.:;J1=an...ge_____ $25.00 


00 


Twentz rive 6nd -------------------------- WO DOT..LA.Tt.S 


SAFE DEPC6ll BOXES FOR RENT 	 Robert WI Bonar 

Capt. Inf. 


and by means thereof, did .fraudulently obtain from said 
Camp Blandiqg Exchange twenty-five dollars ($25.00), he 
the said Cap'tain Robert w. Bonar, then well knowing that 
he did not have. e.nd not inu.inding that he sliould have suf
ficient funds in the Ohio National Bank of Columbus, High
Town Office, Columbus, Ohio, for the payment of said check. 

Speoi!ication 6: In that Captain Robert W. Bonar, * * *, did 

at Camp Blanding, Florida, on or about 16 July 1944 with 

intent to deceive and injure wrongfully and unlawfully make 

and utter to 1st Sergeant William G. Guillow, Company "C", 

210th Infantry Training Battalion, Camp Blanding, Florida, 

his military subordinate, a certain check, in words and 

figures as follows, to-.rit;. 


Columbus, Ohio 
Qaa!'-ilallan~,.-il.a. _....,J.,.ulY__,...,16______ 19 Mi No._ 

~AMP-iM..~DJ;-iACll.lli-Q~~-~j-,4~ 
i~-A'U:.AW;N-KA'llIQN'll-~-Q~•,U~I't.e,QW~ 

THE: OHIO NATIONAL BANK 

RIGH-TOGN OFFICE 


PAY TO TEE 

ORDER OF Caah -----------------------------·--- i 10.00
QQ.. 

Ten & no ---~-------~-------------------------100 DOLLARS 

Robert W, Bonar 
Capt. Inf. 

and by means thereof, did fraudulerttl;r obtain from said 1st 
Sergeant William G. Guillow ten do:µars ($10.00), he the 

' 	said Captain Robert W. Bonar, then well knO'Sing that he did 
not have and not intending that he should have sufficient 
funds in the Ohio National Bank of Columbus, High-Town Office, 
Columbus, Ohio, for the payment of said check. 
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Speoifioation 7: In that Captain Robert W. Bono.r, * * *, did 
at Camp Blanding, Florida, between 14 July 1944 and Z'/ July 
1944, wrongi'u.lly and dishonorably make and utter to 1st· 
Sergeant William G. GuillO'll', Company "C", 210th Inrantey 
Training Battalion, his military subordinate, rive certain 
checks in words and figures as follows, to-wits 

NO._ 	 Columbus Ohio, July: 27 19 it.A_ 

HIGH-TOVN OFFICE 
THE OHIO NATIONAL BANK 25-1 

OF COLUMBUS 

PAI TO TEE 
ORDER OF Cash-------~----------~---------------•-$~ 

..QQ
Te & no---·-------------------------------- 0 DOJJ,ABS 

sm DEPOOIT BOXES FOR RENT .	Robert wI Bonar 

Capt. Inf. 


Columbus, Ohio 

-G-aap-Blam±ng;.-Fm., Jul.y 18 19 _Mi,_ No.~ 


;AMP-Ji~Dl''--il~lltlff..gn~ 63-546 
ilm-AiUHJm-:NA:iIQWA:..-~AMir-Qi-JNP1'iQWlli1 

THE OHIO NATIONAL BANK 

HIGH-TOl'/N OFFICE 


PAY TO THE ORDER

OF Cash------------~------------------------ $l2..QQ


..QQ 
T ' & no -·--------------------------------- DOU&A.RS 

Robert w. Bonar 
Capt. ·Inf. 

Qa11:p-JUaHbgy•ih" _.__J_.ul...1,..·...1_6__ 19 it.A_ No. ~ 

;.&KP-i~~**-·1.AOU.ffl-~i~~ 63-546 
WHit-A~IQ.~NAilQHAI.-~il'it-'l~-~Mi.SQW:ll.a 

The Ohio National Bank 
High-Town Office 

FAY TO TEE 

ORDER OF -Cash----------------·----------••••• $lQ...QQ


QQ_ 
Ten & no···---------------------------- 100 DOLLARS 

Robert ii I Bonar 
Capt. Int. 
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No._ Oolumb11s, Ohio July 14 19M,. 

HIGH-TOON OFFICE 
THE OHIO NATIONAL BANK 25-1 

OF COLUhlBUS 

PAY TO THE 
ORDER OF Cash~-----------------------------------$ 10,00 

_QQ.. 
Ten & no----------------------------------~- 100 DOLLA.&S 

sm DEPOSIT BOXES FOR RENT 	 Robert wI Bonar 
Capt. In£. 

No._ 	 Columbus, Ohio July 2? 19,M 

HIClt-TOO'N OFFICE 
THE OHIO NATIOUA.L BANK 25•1 

OF COLUMBUS 

PAY TO THE 
ORDER OF Cash----------------------------------$ 20.00 

_QQ_ 
Twentt &no-------------------------------- 100 DOLL.A..~ 

SAFE DEPOSIT BOXES F01l RENT 	 Robert W, Bonar 
Capt. Inf. 

and by means thereof, did dishonorably obtain from said 1st 
Sergeant William G. Guillow the sum of sixty dollars ($60.00),. 
the said Captain Robert w. Bonar, then well knowing that he 
did not have sufficient funds in the Ohio National Bank or 
Columbus, High-Town Office, Columbus, Ohio, for the payment 
of all of said checks. 

CHARGE IVs 	 Violation of the 96th Article of War. 
(Withdrawn by direction of appointing authority, 
R. 64). 

Specifications · (Withdrawn by direction of appointing authority, 
R. 64). 

ADDITIONAL CHARGE Ia Violation of the 95th Article of War•. 
(Withdrawn by di!'ection of the appointing 
authority, R. 64)~ 

Specification l: (Withdrawn by direction of appointing authority, 
R. 64). 
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Speeifioation 2: (Withdrawn by direction or appointing authority, 
R. 64). . 

Specification J: (Stricken by court on motion or defense before 
plea entered,-R. 12), 

SECOND ADDITIONAL CHARGE: Violation of the 95th Article 0£ War. 

Specification: In that Captain Robert Vf. Bonar, of Headquarters, , . 
Infantry Replacement Training Center, Camp Blanding, Florida, 
did, at Camp Blanding, Florida, on or about 5 June 1944, with 
intent to injure wrongfully and unlawfully make to Private 
Steve Nichols, Company "C", 210th Infantry Training Battalion 
and utter to a special fund knoon as a Ticket Fund, Company "C 11 , 

210th Infantry Training Battalion, a certain check in words and 
figures as follows, to-wit: 

NO._ 	 Columbus, Oh~o, June~ 19/Ja 

HIGH-TOON OFFICE 
THS OHIO NATIONAL BANK 25-1 

OF COLUMBUS 

PAY TO THE 
ORDER OF Pyt, St.eye Nichols $~ 

' 

_QQ
d o-------------------------------100 DOLLARS 

SAFE ·DEPOSIT BOXES FOR RENT 	 Robert WI Bogar 
Capt. Inf'. 

Reverse side: 

Pvt. Steve Nichols 

Clifton F. Seltenright 
2m\ Lt. In£. 

and by means thereof, did fraudulently obtain from a special 
fund known as "Ticket Fund, Company "C", 210th Infantry Train• 
ing Batta.lion", twenty-five dollars ($25.00), he the said 
Captain Robert W. Bonar, th.en well knowing that he did not 
hnve and not intending that he should have sufficient funds 
in the Ohio National B!nk of Columbus, High-Town Office, 
Columbus, Ohio, for the pa~ent of said check. 
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The accused pleaded not guilty to all Charges and Specifications, was 
found guilty of the Specification of the Second Additional Charge, 
except the words "with intent to injure" and of the excepted words not 
guilty, and guilty of all other Charges and Specifications upon which 
he was tried. No evidence'of previous convictions was introduced. He 
was sentenced to dismissal. The reviewing authority· approved only so 
much of the finding of guilty of the Second1 Additional Charge as involves 
a finding of guilty or a violation of Article of War 96, approved the sen• 
tence and forwarded the record ot trial for action under Article or War 48. 

3. The evidence introduced by the prosecution is hereafter summarized 
under appropriate headings indicating the tbarges and Specifications to which 
it refers • 

.!• Charge II. Speeifications l and 21 and Charge III, Speci:t'i• 

cations 1 and 2; 


During May, June and the first part of July 1944, accused was 
company commander of Company C, 210th Infantry Battalion, 65th Infantry 
Training Regiment, Camp Blanding, Florida. A cycle of training for the 
recruits in accused's organization was to be completed in June 1944, fol
lowing an undetermined period of time to be spent on bivouac, and thereafter 
the recruits were to be transferred from accused's organization receiving a 
delay en route to their new station•. In order to assist the men to save the 
necessary funds to purchase railroad tickets for their delay en route, ac
cused permitted all enlisted men to deposit cash with him.to be held in a 
fund known as the Ticket Fund, Company c. Approximately $4,000 was turned 
in by the enlisted men and each depositor received an appropriate receipt 
(R. 21, :30, 31). The f'und was kept on deposit in a bank until 7 June 1944 
and then the account was closed and the money removed to the sate in the 
orderly.room of Company C. Accused was responsible for the fund (R. 22, 23, 
35, 44). Besides accused, First Sergeant William G. Guillow and Second Lieu
tenant Clifton L. Seltenright had access to the orderly room safe but neither 
of them, according to his testimony, occasioned any shortage in the fund 

· (R. 25, 26, 57, 58, 	60). When accused was relieved as company commander on 
10 July 1944, he did not turn over the fund to his successor but continued 
to administer.it as his responsibility through Sergeant Guillow (R. 26). 

During June and July 1944, accused was accustomed to withdraw 

cash from this fund and deposit his personal check in exchange therefor. 

By the middle ot July 1944, there were a number or accused's checks held 

with this fund in the company safe {R. 24, 25). In addition to using this 

fund to cash his personal checks, on or about 15 July 1944 accused withdrew 

$25 in cash from the fund (R. 41, 42). Around 11 August 1944, Sergeant 

Guillow asked accused if he had repaid the $25 to the fund and accused re· 

plied that he felt sure he had done sq. On 15 or 16 August 1944, accused 

did repay the $25, giving it to Sergeant Guillow (R. 24, 40·, 42) • 
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First Lieutenant John L. Flock succeeded accused as company 
commander in July 1944, and the.following month the ticket fund was 
audited and a shortage or $51.76 was found to'exist. At that time 
there were only three trainees, Privates Joseph Bowers, Barta.lo Martello 
and Harlan Roberts, who bad not been. repaid their deposits. The audit 
demonstrated that the fund was insufficient by $51.76 to pay these three 
men the total amount to which they were entitled (R. 25, Z'l, 33; Pros. 
Ex. 61. On or about 18 or 19 August 1944, accused was informed or the 
shortage and he paid the amount thereof to Sergeant Guillow, stating tli4t 
he held himself responsible for the fund. Trereafter these three enlisted 
men were paid the amounts to which they were entitled thus closing out 
the fund (R. 25, 32, 36, 38, /1) 1 46, 47, 50, 51). 

R· Charge III. Specification 5: 

Sometime shortl1 ,after 25 July 1944, a check drawn by accused 
to cash on the Ohio National Bank or Columbus, Ohio, in the amount or 
$25, dated 25 July 1944, and indorsed by the Camp Blanding Exchange, was 
cashed by- the Camp Blanding Facility Office of the Atlantic National Bank, 
Jacksonville, Florida, and after having been forwarded for collection it 
was returned by the drawee bank and eventually- charged back against the 
account of the indorser by the forwarding bank (R. 16, 17, 61, 62; Pros. 
Ex. lg). When asked wey this check had been returned by the drawee bank, 
the cashier or the Camp Blandin~ Exchange Office replied "Our records 
show insufficient funds" (R. 64). On 2.3 July 1944, accused bad a balance 
or $11.15 on deposit with the drawee bank which was reduced to $10.23 on 
26 July and so remained until, on 1 August 1944, a deposit of $311.80 
increased accused's balance to $322.03 (Pros. Ex. 2). When accused was 
advised that this check bad been returned he informed the indorser that 
there must have·been· some error and suggested the check be redeposited. 
It was redeposited on 3 August 1944 and was paid by the drawee bank when 
presented to it the second time (R. 63, 64). · 

~- Charge nr, Specifications 6 and 7: 
On or about the dates they bore, accused made five checks total

ing $60-which, at his request, Sergeant Gulllow cashed from his personal 
funds (R. 2S, 34). These checks are more fully- described as follows, viz 
(Pros. Exs. la-le incl.)1 

Exhibi~ li2• De.te S!i.: Che5:Js &!!oun;ii o;[ Che~ Drawee Bank 
ld 14· Jul;r 1944 $10 	 The Ohio National Bank 

of Columbus, Ohio. 

la 16 July 1944 $10 	 It 

nlb 18 Jul;r 1944 i10 

lo .. 22 July 1944 $20 " 
le . 'Z1 July 1944 $10 " 
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When Sergeant GuillOl'I cashed these checks for accused, the latter asked 
him to refrain from depositing several of them for a few days. About 11 
August 1944, accused informed the sergeant that he could deposit them 
at any time thereafter and on 14 August 1944 the sergeant tendered them 
to a bank, presUJl!B.bly the Camp Blanding Facility Office of the Atlantic 
National Bank. However, the cashier refused to accept them, stating that 
they had received orders not to cash any of accused's checks until further 
notice (R. c), 33, 39). Finally, on 18 August 1944, the checks were ac-
cepted from Sergeant Guillow by the Camp Blanding Office of the Atlantic 
National Bank, were forwarded thro~ banking channels for collection and 
all.but one (Pros. Ex. la), the check for ~10, dated 16 July 1944, were 
paid by the drawee bank on 23 August 1944. The balance in accused's 
account on 23 August 1944, after payment of four of these checks, was 
$2.49. On 13 July 1944 the balance in accused I s account had been ~146.90, 
it fell to ~10.23 by 26 July 1944, and on 1 August 1944, a deposit increased 
it to $322.03 (Pros. 1':x. 2). The accused had not redeemed the dishonored 
check for $10 by the time of trial (R. 17-20, 30, 35; Pros. Ex. 2). This 
dishonored check is the same check described in Specification 6. 

S· §econd Additional Charge and Specification: 

On or about 5 June 1944, Technician Fifth Gr~de Steve Nichols 
was scheduled to leave for New York on a troop train.· In order to loan him 
money for the trip, acqused drew a check for ~25 on the Ohio National Bank 
or Columbus, payable to Steve Nichols and dated 5 June 1944. He requested 
Sergeant Guillow to cash it from the currency in the ticket fund and this 
the sergeant did, giving the $25 to Nichols. About a week later Nichols 
repaid accused for the loan (R. 23, 36, 53, 54). On 14 July 1944, Sergeant 
Guillow gave this check, along with several other checks, to Lieutenant 
Seltenright and asked him to cash them at the bank so as to put the Ticket 
Fund in a liquid position to repay the enlisted men the amounts they had 
deposited therein_-(R. 25, 55, 56). The lieutenant obtained cash for all 
of these cheeks at the Ce.mp Blanding Facility Office of the Atlantic 
National Bank•• However, after the Nichols check had been forwarded through 
banking channels for collection, it was returned unpaid (R. 16, 56). On 
5 June 1944, accused had a balance of $531.53 in his account at the Ohio 

.National Bank of Columbus which was gradually reduced to a balance of $47 
on 30 June 1944. A deposit on 3 July 1944, increase'd the balance to 
$332.40 and on 20 July 1944 it was.reduced below $25 for. the first time 
since the Nichols check had been issued (Fros. Ex. 2). 

4. After his rights as a witness had been explained to him, accused 

elected to take the stand and he gave the following sworn testimony in his 

own behalf. 


~· Charge II, Specifications land?, and Charge III, Specifi 

cations land 2: 
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Accused testified that he voluntarily set up the ticket fund ar
rangement tor the benefit of the trainees in his company and kept the !Und 
on deposit in a bank until the last week or training for these men when he 
withdrew it and deposited it in the company safe. It totaled about $4200 
(R. 66). He admitted he was accustomed to cash checks by withdrawing 
currency from the ticket fund which he replaced with his personal check. 
He also admitted he took $25 from the fund but stated that the same after
noon he gave Sergeant Guillow his check for $75 and received another $50 
from the fund, thus balancing his account with it. He so used the fund 
because the pressure of his work made it difficult for him to visit the 
bank (R. 67). · 

He testified that on 14 August 1944, the regimental commander 
informed him of a shortage of some $70 in the.fund. Accused denied any 
knowledge of the shortage or of how it had occ\rl'ed and denied that he 
remOTed acy money- from the fund and converted it to his own use. He stated 
that he made up the shortage trom his own funds but only because he con
sidered himself solely responsible for the ticket :f'und. He did not turn 
this :fund over to the officer who succeeded him.as company commander be• 
cause he considered it his sole responsibility and also because he didn't 
even think about it at the time the change in command occurred. He also 
testified that Privates Martello, Bowers and Roberts were repaid in .full 
the amount they had deposited in the fund (R. 67-f./}, 72). 

R• Charge III. Speeifieation 5s 

Accused testified that when he issued the check.for $25, dated 
25 July 1944, to the Camp Blanding Exchange he £ully believed that he had 
sufficient funds in his bank account to cover it. Apparently, however, it 
was dishonored because or insufficient funds and, as soon·as accused was 
advised it had been returned unpaid, he redeemed it for cash.from the 
Exchange (R. 70, 71). He had maintained an account in the drawee bank, 
The Ohio Nationa; Bank.of Columbus, continuously since October 1943 (R. 7S) • 

.2• Charge III. Specifications 6 and 71 

Accueed testified that on the date he wrote the check for $10, 
dated 16 July 1944, he had a balance· o! $71.90 in his account and that 
if this check had been presented to the drawee bank for payment within a 
reasonable time it would have been honored (R. f.f}). 

g. Second Additional Cha~ge and Specifi9ationi 

Accused admitted that the check tor ~25, payable to Steve Nichols 
was placed with the cash ot the ticket fund and $25 taken therefrom in 
exchange therefor. Thia money was loaned by accused to. lUchols, who was 
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going to New York as a member or the· cadre to escort trainees back to 

camp, to pe~it him to "see some or the sights or New York" (R~ 70, 71). 


5. The evidence in~roduced under Specification 1 of Charge II· 
and Specification 1 or Charge III demonstrates that on or about 15 July' 
1944 accused withdrew $25 trom a fund or mone;r with which he had been 
temporarily entrusted by enlisted men of his command, did not use it 
for purposes for which the fund was established and finally repaid it on 
or about 15 or 16 August 1944. When a person having the care and control 
of money for others makes an unauthorized use or the funds, even though 
it be under the guise ot borrowing and with the intent that the use be but 
temporary, he has committed the offense of embezzlement (CM ETO 1302, 
.3 Bull. JAG 189,; CM 254947, Ddl:y;, .3 Bull. JAG .344) • 

. The proof also shows that when there remained three enlisted 

men who had not been repaid their deposit in the ticket fund, the fund 


.lacked $51.76 of the amount necessary to pa;r them in full (Spec. 2 of 
Ch. II and Spec. 2 of Ch. III). Accused was accustomed to dip into this 
fund and use it to cash his personal checks. On one known occasion he 
borrowed f'rom the fund without leaving any record of his unauthorized act. 
Under such circumstances accused's failure to account in full for the mone;r 
entrusted to him justifies the logical conclusion that he misappropriated 
an amount equal to the amount of the shortage (CM 234153, Shirley, 20 B.R. 
259, 2 Bull. JJ.G .341). 

These two separate offenses or embezzlement not only constituted 
civil offenses but also military offenses. Cloarl;r, an officer is required 
to exercise the highest degree of good faith when acting as a custodian of 
funds of' enlisted men in his command. To fail so to do and for the oti'icer 
to appropriate this mone1 for his own personal use is disgraceful and 
dishonorable in violation o! Article of War 95. It is not error to charge 
the same offense under different Art~eles or War when one of the charges is 
based on the civil aspect or the offense and the other is based on its 
military aspect although accused may properl1 be punished for his acts 
only in their more important aspect {CM 241597, IA.m, 26 BR 305; .3 Bull. 
JAG 10). 

Accordingly, the ~cord of trial sustains the findings of guilty
of Specifications 1 and 2 of Charge II and Specifications 1 and 2 of 
Charge III. 

Under Specification 5 of Charge III, accused is charged with 

fraudulently- obtaining $25 by uttering a check for that snount on 25 Jw., 

1944, then well knowing that be did not have, and not intending to have, 

sufficient funds on deposit to pay it. From 23 July 1944 until l August 

1944, accused's balance in the drawee bank did not exceed $11.15. On 

l August 1944 a deposit increased his balance to $322".0). Accused's bank 
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statement shows that during the months or May, June, July and August 
1944 he deposited several hundred dollars a month in his bank account. 
His testim.o~, not controverted by the prosecution, indicates that he 
opened his account in the drawee bank in October 194) and maintained it 
thereafter. The instant 'check was honored when forwarded the 1econd 
time through banking channels £or collection. From thi11 evidence it 
cannot reasonably be concluded that accused intended to defraud when 
he issued this check and that he did not intend to have suf'ficient funds 
on deposit to pay it. The evidence establishes accuaed'a gl,11lt only ot 
the lesser included offense of £ailing to maintain a sufficient bank 
balance to pay an outstanding check in violation or Artiole or War 96. 

Specification 6 or Charge III also alleges that accused 
fraudulently obtained $10 by uttering a check tor that amount on 16 
July 1944, then well knowing that he did not have, and not intending 
to have, sufficient funds on deposit to pay it. However, the proof shows 
that on 13 July 1944 and until at least l August 1944, accuaed bad euf'• 
£icient tunds on deposit to pay this oheck. Furthermore, there ia no 
proof that prior to isslling this check accused had issued sufficient 
checks to deplete .his account to such an extent as to render it insut• 
fioient to pay this check when presented in due course. Accordingly', the 
proof fails to establish fraud or the issuance of this check at a time 
when accused knew he had insuf'ficient funds on deposit. It establishes 
his guilt only of the lesser included offense of £ailing to maintain a 
eui'ficient bank balance to pay an outstanding check in violation or. 
Article or War 96. 

. Speoificatio~ 7 0£ Charge ·III alleges that from .14 July 1944 
to Z/ Jul:y' 1944 accused made and issued five checks totaling $60, one or 
which was the $10 check issued on 16 July 1944 and covered by Specifi 
cation 6, Charge III, whiQ,h was considered 1n the preceding subparagraph 
o! this paragraph 5, then well knowing that he did not have -sui'ricient 
funds on deposit "for the payment or all or said checks". The proof shows 
that four of the five checks were paid when presented tor payment and that 
only the $10 check issued on 16 July 1944 was not paid. Thus, it is ap
parent that accused's only offense involved the failure of his bank 
account to have suf'ficient funds to pay that $10 check. Howeve~, accused 
has already been found guilty of that offense under Specification 6 or 
thil? Charge. He could be found guilty of no greater or other offense 
under this Specification 7. No citation of authority is required to 
buttress the proposition that an accused may not be found guilty more 
than once or the same offense under the same Article of War. Accordingly, 
the evidence does not sustain the !1nd.1ng or guilty- of this Specification. 

,Under the Specification or the Second ~dditional Charge accused 
was found guilty by the court or fraudulently obtaining $~5 by- issuing a 
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check tor that amount on or about 5 June 1944 without having and not 

intending to have sufficient funds on deposit to pay it. The reviewing 

authority approved only so much or the findings of guilty as involves a 

finding or guilty of a violation or Article ot War 96. The evidence 

demonstrates that the check was not cashed until about l4 July 1944, 

over a month after it was issued. On the date it was issued accused had 

a balance of $531.53 in his account and his balance did not thereafter 

fall below $25 until 20 July 1944. It is quite apparent that the proof 
utterly fails to establish the intent to defraud o~ that accused had 
insufficient funds on deposit when he made this check. However, it was 
inc~bent upon him to maintain a sut!'icie~t bank balance to pay this out
standing cheek when presented for payment at any time before it became 
outlawed as an obligation, Ol' to make other arrangements to discharge it. 
Accordingly, the proo!' establishes accused's guilt of failing to maintain 
~ 	sufficient bank balance to pay an outstanding check, in violation of 
Article of ~ar 96. 

6. The accused is 25 years or age. Arter graduation from high 

school he studied tor l½ years at Ohio State University apparently dis

continuing his studies to enter the Army. He enlisted in the military 

service on 'Z'/ February 1940 a'nd on 18 June 1942, was commissioned a 

second lieutenant, after completion of Officer Candidate School, and 

assigned to duty with the Corps or Military Police. On 1 October 1942 

he was promoted to first lieutenant. On 8 June 1943 he was eliminated 

from p;U.ot training in of!'icer grade at the Army Air Forces Pre-Flight 

School, San Antonio, Texas, an~ was assigned to the Infantry at hie own 

request. On 9 August 1943 he was promoted to captain. 


7. Th• court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights or accused were committed during the trial. In the opinion or the 
Board of Review the record or trial is legally insufficient to support 
the finding of guilty of Specification 7 of Charge III; legally sufficient 

' 	 to support so much of the findings of guilty or Specifications 5 and 6 ot 
Charge III as involves violations or Article or War 96; legally sut!'icient 
to support the rindinga of guilty of all other Charges and Specifications 
as approved by the reviewing authority and to support the seutence and to 
warrant confirmation of the sentence; Dismissal is mandatory upon conviction 
of a violation o! .Article or ilar 95 and is authorized upon convictions 
or violations or Article of War 9.3 and 96. _, 

·~"!t ...;1/.'~ , Judge Advoeate, 

Judge Advocate. 

Ml>@rld:-: 
I 
H ~ , Judge Advocate. 

..1.3. 
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SPJGH 

CM 267843 1st Ind. 


War Department, J.A.G.o., DEC Z8 1944 - To the Secretary of War. 
,, 	 \ 

1. Herewith are transmitted for the action of the President the 
record of trial and·the opinion of the Board of rieview in the case of 
C~ptain Robert W. Bonar (0-1285535), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the finding of guilty of 
Specification 7 of Charge III; legally sufficient to support only so 
much of the findings of ~~ilty of Specifications 5 and 6 of Charge III as 
involves violations of Article of iiar 96; legally sufficient to support 
the findings of guilty of all other Charges and Sp!:,cifications as approved 
by the reviewing authority, and to support the sentence and to warrant con
firmation of the sentence. I recommend that the sentence be confirmed and 
carried into execution. 

3. ·· Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

3 	 Incls. Myl-on C. Cramer, 
Incl l - Record of trial. Major General,-. , 
Incl 2 - Di't ltr for sig Sfil. The Judge Advocate General. 
Incl 3 - Form of action. ' 

(Findings disapproved in par-t in accordance with recommendation of 
The Judge Advocate General. Sentence confinned. o.C.M.o. 42, 
Z7 Jan.1945) 
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SPJGK 
CM 267877 

4 DEG 1944 
UNITED STATES 	 ) AR!,iY AIR FORCES 

) WESTERN FLYING TRAINING COMMA.ND 
v. 	 ) 

) Trial by G.C.M.,·convened at 
Private LLOYD L. WILLIAMS ) Yuma Army Air Field, YUIIIB., 
(32584203), Section F, ) Arizona, 10 and 11 Ootober 
3010th Army Air Forces Base ) 1944. Dishonorable discharge 
Unit. ) and confinement for life. 

) Penitentiary.· 

REVIEW by the BOARD OF REVIE\'f 
LYON, HEPBURN and MOYSE, Judge Advocates. 

' 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above.•· 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 92nd Article of War. 

Specifications In that Private Lloyd L. Williams, Section F, 
3010th MF Base. Unit, did, at Williams Field, Chandler, 
Arizona, on or about 22 September 1944, forcibly and felon
iously against her will, .have carnal knowledge of Shirley 
Myrle Neal, 

CHA.RGE II1 Violation of the 93rd Article of War. 

·specifications In that PrJvate Lloyd L. Williams, Section F, 
3010th AA.F' Base Unit, did, at Williams Field, Chandler, 
Arizona, on or about 22 September 1944, with intent to do 
him bodily harm, commit an assault upon Pvt. Herman H • 

.	Martin, Jr., by willfully and feloniously striking the said 
Pvt. Herman H. Martin, Jr., on the head with his fist. 

He pleaded not guilty to and was found guilty of all Charges and Specifica
tions. Evidence was introduced of one previous conviction by summary court
martial of exceeding the speed limit in the operation of a motor vehicle in 
violation of the 96th Article of War. In the instant case he was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allowances 
due and to become due, and to be confined at hard labor at such place as 
the reviewing authority may direct for the term of his natural life. The 

,reviewing authority approved the sentence, designated the United States 
Penitentiary, McNeil Island, Washington, as the place of confinement, and 
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forwarded the record of trial for aotion under Article of War 5~·. 

3. Evidence. 

a. For the prosecutiona 1tlss Shirley Ivwrle Neal, age 19 (R. 76). 
a civilian-employee at Williams Field, at 2100 on 22 September 1944. went 
to a party given by Seotion A. of the 3010th Army Air Foroes Base Unit,. ·whioh 
was held at its swimming pool (R. 47). At the party she met for the first 
time Private Herman H. Martin, Jr. (R. 29,148,59), danoed with him several 
time~, ,and had four or five bottles of beer with him (R. 30,48). At about 
2400 she and Private V.artin started walking baok to the trailer in whioh 
she lived on the Field, and went by way of the ball park and the grandstand. 
where they stopped, sat on the bottom row of seats and "petted" for a.while 
(R. 18-19, 49-50,60). A colored soldier walked by with a flashlight and 
flashed it in.their faces (R. 19). Shortly thereafter, Miss Neal and 
Private Martin moved to the top row seat of the grandstand where.it was 
very dark (R. 19). There they voluntarily engaged in an.aot of sexual 
intercourse (R. 34,61)., 

After they had finished this act, and while Private Martinwu 
sitting on the top row seat of the grandstand alongside of :Miss Neal, 
without either his slaoks or shorts on, two persons approaohed with a. • 
flashlight. Martin grasped the light and flashed it on the face of one 
of them. He recognized him-as being the accused, called him "Bobo" (the 
accused's nioknam.e), and asked what he was doing there (R. 23,37,63). 
The accused, who is a professional boxer (R. 108-109),.made no reply but 
struok Martin on the jaw and knooked him three or four rows of seats down 
the bleaohers (R. 23,38,53). The proseoutrix did not recognize tbe a.ooueo4 
but oould see that he was a colored §Oldi~r~ The ae.me·individu&l who ttruok 
Ma.rtln grabbed her. and ohe, held. on to 1. r.aftor CR, f>~ ). 

,. 
' Martin returned, and the ,same colored aoldier ~·it him again (R, 

24), 1'his timi, Martin t'oll all the way to the bott.om ot' ,t,e bhAchero. (R. 
53). Martin was in a daze and oould not reoall oloarly wh~t ht did ~u.ri~g 
the next hour exoept tha.t ho wandered about the poat, Finally tn~n he·roga.1~•4 
his faoulties ho went to the guardhouse, a.nd reported tho incident to th• 
Offioor of the Pay. :Marti~, the ot'fioer of the day~ and wA aergeant of tht 
guard, then went to tho gra.ndsta.nd a.nd from there to tho livin~ quarter• ot' 
M.iss Nea.l. On arriving Miu Neu.l t,li ''what had happened t.c her that even.. 
in," (R. 24~25,68), 

. \ 
After knooking Martin down the aeoond time the o~lored aoldier 

e.guin grabbed Miu Nea.l. She atruok him a.nd kicked a.t him and pushed him, 
m, fell three or four rowt down in the bleachers. She startfld to nm•. ne 
oaught her and threw her down on her back on one ol' the uats of Uc• 
blea.ohera, and fell on top ot her. One of his he.nda w&a on her leg ....,,..1ur 
her dress and the other on her shoulder. She mana.ged to el id,: her body 
under the seat and £all to the ground below· (ti.· 54•56, 67-68 ). She fell 
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about fif'teen feet (Pros. Ex. 4). ·1Yhen she struck the ground she hurt her· 
feet and lay there a minute. As she arose she heard "this fellow" coming 
around the end of the bleachers. He pushed her down on the ground. She. 
was yelling and screaming. He then hit her on the jaw and on the mouth. 
She was dazed or partially unconscious as· a result of the blows. and the 
next thing she remembers was that he was. on top of her having sexual inter-. 
course with her (R. 57, 70-73, 75 ). l"ihen the act was· completed, he pulled 
her to her feet and walked around the corner of the grandstand with her. 
There was a truck coming, and 11another colored person yelled 'Bobo 1 , and the 
fellow ran and jumped the fence." (R.75) She could not say who the person 
was who attacked her - "niggers all look alike to me 11 (R. 74). 

About 0315 she was given a care-ful examination by Captain Armond 
F. Schick, l.fedical Corps. Captain Schick stated that Miss Neal had a swollen 
lef't ankle and foot, superficial abrasions on both knees, and right wrist. 
Her left jaw was tender a,nd,there was a small bruise on the back of her 
head. An examination of her genital organs disclosed no unusual condition 
other than the presence of a small amount of spermatozoa. The hymen had been 
broken, but there w,as no evidence of recent tears. The doctor was of the 
opinion that her loss of virginity was not of recent origin. Miss Neal re

" mained 	in the hospital from 22 September to 9 October (R. 91.94). Private 
Martin also was examined by Captain Schick. 1!8.rtin had a swollen left jaw, 
a small abrasion of the left side of his forehead, of the elbow and upper 
arm (R. 92). 

The accused was told by 'the investigating officer that he had 
the privilege of making a statement in any form, subject to the risk of 
having this statement used against him. The 24th Article of War was read 
and explained to him. ,Thereupon the accused-said he desired to and did 
voluntarily make a statement in writing (R. 78-79, 83, 891 Pros. Ex. 7), 
in which he stated that after he left the squadron party where he had been 
drinking beer he went to the grandstand in the ball park and hid in baok 
of it. He then went up into the grandstand and saw Private Martin and 11this 
girl"·• It continues a · · 

"• • • so I hit Martin twice and when he got up I gave him 
his pants to put on and then he left the grandstand. The girl 
and I were on the top step struggling and she kicked me down on 
the stand and I got green paint on my pants and she said 'leave 
me alone, Bobo' and we came down a coupl,e of stairs with her in 
my arms and she got away and she jumped ':to the ground and I 
jumped off too•. She .said she hurt her i:eg e:md I got down on the 
ground and she was leaning on a post e:nd' I put my arm around her 
waist and: I moved her out f'rom the post and she gave away like 
her legs were hurting. so I got down on the ground and she grabbed 
my privates and tried to pull it and then we .had intercourse and 
then she told me her legs were hurting so I grabbed her around the 
waist and she had her arm around my ne?k,and I helped her as far 

- 3 



(146) 

as the motor pool 9ffioe !i1,M I then let her go by herself and I 
uid :r ou;ht to turn you Md thh bey ovor to the O.D, a.nd I went 
into tho motor pool," (Pro,, Ex, 7) 

b, For tho dttem,1 Tht &oou1od havini betn u.dvi1ed &I to h11 

right to remain ·,!lent, t11tify 'Under o&th, or make an un1worn 1tatement, 

oleoted to ma.lee an uneworn 1tatcm1nt through hi• ooun11l, th• 1ub1tano1 of 

whioh waa that aoouaed wa1 born in Florida in 1921 e.nd. hi1 1ohooling oon• 

stated of the tirat to the ninth grad••• When he was eight yoara of age, 

hia father loft his mothor, The family then moved to Roohe1t1r, New York, 

where they ha.ve 1inoe lived, Aoou1ed u1ed to aot al a oaddy and. aell paper• 

to help the family, Be h&a one brother in 1ervioe in England e.nd a married 

sister living in Rooheater with hi1 mother, ·11hen aoouud waa a.bout ei:x:teen 


. or seventeen, he beoa.me intereated in boxing and pursued it for a livel1• 
hood until his entry into the~. In 1841 he won the Golden Glove1 
Senior Championship at Y.i!l.diaon Square Garden. He gave a 1ub1ta.ntial a.mount· 
of money to hia mother a.nd ha.d been making an allotment to her ainoe hi1 
entry into the~. Continuing the unsworn statement defense oounael 
stated that accused had worked in the motor pool at Williama Field and 
had been guilty of some small infractions whioh required punishment under 
Article of War 104, but in the past yea.r accused "has been convioted ot 
only one and that was stealingJ for that he reoeived a slight punishment, 
a. small term in the Gua.rdhouse 11 • Accused was never convicted. of s:ny crime 

in civilian life, On the night in question he had been drinking beer quite 

heavily and had had, as he remembers it, about ten ~ottles. Just what 

happened or where he.went, he is not certain, but he was arrested asleep 

in a oar in the.motor compound (R. 108-109). 


4. Discussion. a. Charge I, Rape. 

Manual for Courts-Martial, 1928, para.graph 148}?,, page 165, provides• 

"Rape is the unlawful carnal knowledge of a woman by force 
and without her consent·. 

"A:ny penetration, _however slight, of a. wo::na.n's genitals is 
sufficient carnal knowledge, whether emission occurs or not. 

"The offense may be committed on a female of eny age, . 
"Force and want of consent 'are indispensable in rape; but the 

force involved in the act of penetration is a.lone sufficient where 
there is in fact no consent, 

"Mere verbal protestations and a pretense of resistance a.re not 
sufficient to shOW' want of consent, and where a. woman fails to take 
such measures to frustrate the execution of a man's design as she is 
able to, and a.re called for by the circumstances, the inference may 
be drawn that she did in fact consent. 

"It has been said of this offense that 'it is true that rape is 
a most detestable crime•••; but it must be remembered that it is 
a.n accusation easy to be made, hard to be proved, but harder to be 
defended by the party accused, though innocent.• 
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"Proot.--(a) That the a.oouaed had carnal knowledge of a. certain 1 

f~male • a.s a.llege4, a.1ld (b) that the a.ct we.a do.ne by force and 
without her consent," 

In Mills v. United States,· 164 United Sta.tea 644• the oourt.helda 

"The force that must be shown is .a force that is overwhelming 
in its nature a.1ld beyond her power to resist. It must be a force 

. greater tha.n that incident to the commission of the a.ct~ except.in 
those oases where the women's will or her resistance has been · 
overcome by threats. or fright. or she. has become helpless· or un- · 
consoioua. 11

, 

Upon applying these principles to the fa.eta in the case tmder 
discussion, it clearly appears that the accused committed rape upon .Miss 
Neal at the time and place averred.in the Specification or Charge I, The 
accuse4, admitted in his voluntary statement that he ha.d intercourse with 
Miss Neal. In the same written statement ,he admitted tha.t he attacked the 
girl and her soldier companion without giving any reason for his conduct.
The only reasonable inference tha.t can be drawn from his. vicious attaok . 
is that his intent was to have carnal knowledge or the girl. Having dis
posed of Miss Neal's companion by 'viciously assaulting him accused then 
grasped Miss Neal and pushed her. down on her be.ck ·on one of the sea.ts. 
Miss Neal resisted his· efforts and managed to elude him. temporarily .by 
sliding under.the seat and dropping to the ground 15 feet below, Unmindful 
of her resulting painful injuries accused pursued her below the grandstand 
a.1ld there. after administering blows.to her jaw, rendering her partially 
unconscious, raped her.· If the testimony is to be believed (and there 
appears to be no reason to reject it},it is difficult to conceive of a 
clearer case of rape. That Miss Neal did not consent was clearly evidenced 

.by her oond.uot in kicking and hitting her assailant, thereby pushing him 
down th.;-ee or four rows in the bleachers, by evading his grasp, and by 

· deliberately jumping pr dropping 15 feet to the ground. When•the accused.· 
followed up his a.tta.ok and struok her .in the jaw and in the mouth she was 
naturally stunned, Her powers of .further resistance were. gone. She became 
helpless and semiconscious. Then it wa.s that accused consummated his 
carnal purpose, In the opinion of' the Boa.rd of. Review every element of 
the crime was clearly proved beyond any reasonable doubt. 

b. Cha..rge II - Assa.ult with intent to d6 bodily harm, 
•

Manual for Courts-Martial. 1928, para.graph 149~, page 1ao. pro
videsa 


"Discussion.-- This is an assault aggravated by the speoifio present 
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i~tent to do bodily ha.rm to the person assaulted by means of the 
force employed. It is not necessary that any battery act~ally ensue, 
or~ if bodily harm is actually inflicted, that it be of the kind in~ 
tended. \'ihere the accused acts in reckless disregard of' the safety 
of others it is not a aef'ense that he did not have in mind the par
ticular ·person injured. · 

"Proof'.--{a) That the accused assaulted a certain person, as 
alleged;and (b) the facts and circumstances of the case indicating 
the ~oncurrent intent thereby to do bodily ha.rm to such person. 11 

The evidence of' record clearly showed that the accused attacked 
Martin for the purpose of knocking him unconscious or of rendering him 
physically unable to interfere with his principal desire to rape his girl 
companion. The accused was a. heavy weight boxer. Kartin was standing 
near the top_seat of the grandstand. Accused struck him in such a way 
as to knock him down several rmvs. Yfuen loo.rtin returned accused a.gain 
struck him. This time the blow was of sufficient force to knock him all 
the way - 30 feet - down the grandstand and so dazed him as to render him 
semi-conscious for over an hour. It was a, fair and reasonable inference 
for ·the court to draw from this evidence that accused intended to do 
Mlrtin bo4,ily harm by means f the force employed. Ordinarily a blow on 
the jaw with one's fist would t constitute a violation of the 93rd Article 
of ~ar, but where, as here, the ersonwho delivers the blow is a heavy 
weight skillful boxer and the vie im is standing thirty feet above ground, 
and the blow is delivered with such force as to cause the victim to fall 
that distance, there are circumstances which permit the inference that the 
assault was committed with intent to do bodily harm. 

5. The Charge Sheet discloses that the ·accused is 23 years of 
age and, without prior military service, was inducted into the service at 
Rochester, New York, on 24 November 1942. 

6. The court was legally constituted and had jurisdiction over 
the accused and the offenses. No errors injuriously affecting the sub
stantial rights of tJ:ie accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence. Confinement in a peni- · 
tentie.ry is authorized by Article of' War 42 for the offense of rape recog
nized as an offense of a civil nature and so punishable by ~enitentiary 
confinement for more than one year by Title 22, paragraph 2801, of the 
District of Columbia Code. 

Judge Advocate. 
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WA..><. DEPARY.i.:ENT 
A:rrr,:y Service Forces, (149)

In the Office 	cf The Judge Advocate Genera.l 
Washington, D. C. 

SPJGQ 
cu· 267878 

U N I T E D S T A T E S 

v. 

Private JAMES 	 L. LUMPKINS 
· (35733211), Company B, 96th 
Battalion; Private IKE A. 
EDWARDS (34252490), Private 
WEST HOPSON, JR. (42007314),
and Private EX BASS, JR. 
(34555404), Headquarters and 
Service Company; Private 
JOOEPH i".'ARREN (34629711) and 
Prive.te JOSEPH N. 'WRIGHT 
(34542192), Company A, 95th 
Battalion; Private 'WJT.T,TAM B. 
BELL (39591892), Comp~ A, 
97th'Battalion; Private A. c. 
PAIGE (34942455), Company B, 
95th Battalion, all of 20th 
Group, 3860th Unit, A:rm:f. 
Service Forces Training Center, 
Ca.mp Claiborne, Louisiana. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
)
)
) 
) 
) 
) 

z3 JAU 194.S 

:CIGHTH SERVICE COMMAND 

AFJJY SERVICE FORCES 


Trial by G.C.~., convened at 
Camp Claiborne, Louisiana, 
12·0ctober 1944. Lumpkins 
and Edwards: 	 Dishonorable 
discharge and confinement 
for thirty (30) years. Peni
tentiary. 'i7right: Dishonor
able discharge and confinement 
for twenty-five (25) years. 
Penitentiary. Paige, Warren 
and Bell: Dishonorable dis
charge and confinement for teh 
(10) years. Federal Reform

. atory, El_ Reno, Oklahoma. 
Hopson and 3ass: Dishonorable 
.discharge and confinement for 
five (5) years. Federal 
Reformatory, El Reno, Oklahorr,a. 

REVIEW by the BOAPJ) OF REVIE'J 
.ANDREW'S, FREDERICK and BIERER, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined by the ~oard of Review. 

2. The accused were tried upon the following Charges and Speci
fications which are i~entical as to each accused except as noted: 

CHARGE Iz Violation of the 66th Article of war. 

-Specif'ication: In that (here are set forth the rank, name, 
organization and station of the individual accused, 
in the respective specif~cation) did, at Camp Claiborne, 
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Louisiana, on or about 2 September 1944, voluntarily 
join in a mutiny which had begun in Camp Claiborne, 
Louisiana., against the lawful milita.r;y authority of 
Major Virgil E. McDaniel, his superior officer, and 
did, w.ith intent to override for the time being, in 

, concert with sundry other members of said Camp, 

refuse to disp~rse. · 


,, 

CHARGE !Ia Violation of the 89th Article of War. · 


Specification: In that (here are set forth the rank, name, 
organization and station of the individual accused 
in the respecti7e Specification) and more than two 
other persons whose n~es are unknown, being in Camp, 
did, at Camp Claiborne, Louisiana., on or about 2 · 
September 1944, commit a riot, in that they, together.with 
certain oth~r persons to the number of about forty, whose 
names are unknown, did unlawfully and riotousl;r, and in 
a violent and. tumultuous manner, assemble to disturb the 
pea.oe of Camp Claiborne, Louisiana, and having .so as-, 
sembled, _did unlawfully and riotously assault Sergeant 
James T. Buckley by hitting him on the body with a· 
b9tile, to the terror and disturbance· of the said Sergeant 

• . James T. Buokley. 

The appointing authority directed'a common trial.for all of the 
accused and t~ey were so tried without objection. Each was accorded 
separate rights of challenge and each separately indicated satisfaction. 
with the court a.a constituted and sworn. Each was separately arraigned 
·and severally pleaded not guilty to and, by separate findings, was found 
guilty of the Charges and Specirications~ Evidence of one previous oon-
vic·tion of Lumpkins by special court-martial for larceny of $51. 50 
from an enlisted man; of two previous convictions of Edwards, (l) by 

.~ummary court for absence without leave and (2) by special court-martial 
for (a) absence without leave (b.) drunkenness in uniform and (c) 
a·ssaulting a military policemanJ and two previous convictions of Warren 
(1) by summary court for wrongfully wearing staff sergeant's chevrons 

and (2) by special court-martial for (a) breach of restriction and 

(b) giving a false name, was introduced at the trial. Each was sen
tenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority may direct for the term 
respectively designated as followsa . Lumpkins, 30 years; Edwards., 30 
years; Warren, 25 years; Wright, 25 years; Hopson, 20 years; Bass., 20 
years; Paige, 10 yearsJ and Bell, 10 years, The reviewing authority, 
by separate actions, approved each sentence but reduced the periods 
of co~ineinent of ~ertain accused .as follows: Warren., to 10 yea.rs; 
Hopson, to 5 yea.rs; and Ba.as, to 5 years. The United States Penitentia.r;y, 
Leavenworth, Kansas, was.designated as the place of confinement for 
Lumpkins, Edwards and Wright; and the Federal Reformatory, El Reno., 
Oklahana, as the place of confinement for Warren, Bell, Hopson, Bass 
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and Paige., and the record of trial was forwarded for action under 

Article of \Var so½. · 


3. · The evidence for the prosecution., briefly summarized., is as 
follows: 

The recreational hall and Post Eitcha.nge building of the 20th Group., 
3860th Unit., are located adjacent to one another on the same side of 
Baton Rouge Street in Camp Claiborne., Louisiana (R.. 15, 21, 52). _ 

' 	 .. 	 . 
On the night of 2 September 1944., while attending a u.s.o. show 

in the recreational hall, Corporal Bruce Walker, Headquarters and 
Service Company., 2oth Group, who was a corporal of the guard at the time., 
received a report from one of the guards about a fight going on in the 

·' 	 post exchange.- He went over to the exchange and found a crowd of· about 
50 or 75 men inside •talking loud and raising sand.• One man who had 
been injured was being carried out of the front door (R. 72., 73).· 

'At about the same time Second Lieutenant Pedro De Castro, Company
D, 96th Battalion., 20th Group, duty officer of his company., and Second 
Lieutenant LeRoy o. Gillette., 2705th Engineer Dump Truck Company, 
who were also attending the performance in the recreational hall, ·were 
likewise informed of the disturbance by one of the guards (R. 15, 16., 
86). This was at approximately 9 p.m. (R. 20, 87). · They repaired to 
the post exchange where they saw the crowd of soldiers congregated around 

.	the door to the :manager•s office before which stood two guards with 
carbines. The men shouted and were excited and disorderly because of a 
report that the post exchange manager had hit one of the soldiers on 
the head with a hammer (R. 16, 72, 87). Lieu~nant De Castro then ordered 
the guards to clear the post exchange of all soldiers a.nd this was done 
and all the doors were closed (R. 16, 87). · 

The officers then proceeded to the manager's office and upon 
demand., the door; which had been barricaded on the inside, was opened by 
the exchange manager. who., upon being questioned, admitted that he had hit 
a soldier over the head 1l'ith a hammer. He was too excited and afraid 
to explain how or why he had done so (R. 16, 73., 87), although it ap

·peared to have happened in a transaction involving the changing of a 

$20 bill (R. 29). 


. . 


Meanwhile Second Lieutenant Leonard J. Salzberg., Company A, 
96th Battalion, officer of the day !or the 20th'Group, arrived on the 
scene. He also tried to quiet the enlisted men who, by tlrl.s time, were 
very much disturbed and excited by ·the news of the assault made by the 
post exchange manager upon the .soldier (R. 29). Various other officers 
came and went in the ensuing 15 minutes during which Lieutenant Gillette 
hsard •something hitting the sides of the wall f'rom the outside• and the 
noiee ot a crowd gathering out of' doors (R. frl). 
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When the officer of the day arrived,- Lieutenant De Castro went 
outside where he saw that the soldiers 'Who had attended the show in the 
recreational hall had left that building and were mingling with the 
crowd of soldiers who had been turned out of the post exchange ~til 
the exchange was surrounded (R. 17). Their attitude was menacing and 
they did not want the exchange :rµanager to leave -the building (R. 19). 
There were cries of •get the guardsa., awe don 1t want him to get aw~ 
(R. 17) and ttn want justice done; don 1t let· the man get away.• (R. 18).· 
A cordon of guards was thereupon thrown in front of the exchange to 
prevent the men from going into the' building to get the manager (R. 73., 
llS) who., however., apparently got away pomehow (R. 73). 

At this point Major Virgil E. McDaniel., Commanding.Officer of the 
20th Group., who had been informed of the disturbance., arrived and tried 
to quell the disorder. At first he attempted to persuade the crowd by 
reasoning with them but when this failed he gave them direct orders to 
disperse and go to their quarters (R. 45., 551 58, 59, 116., 123). He 
spoke in a voice loud enough for all to hear., telling them to break up 
and go to their company-areas as there was nothing they could do about 
the matter. He promised them _that justice would be done as he would 
personally handle the matter and he invited anyone who had anything to 
say to come to his office in the morning· and state it (R. 17., 18., 100., 
ll6). ; · 

The crowd., at this time., numbered· approximately 200 (R. 381 441 53., 
76., 78). From time to time thereafter., yarious officers., numbering 
from about 5 or g it-1; tiJ'st (R, 21, 33) to ;t5 or 20 later (R. 25) 
a!3~iste4 ;ii\ ia.n ~ttempt to restore order and disoipline. (Lieutenant 
De Castro R, 'J,71 24J Lieutenant Salzberg, R., 29, 301 32; Lieutenant 
O!Uetta, R, 8$1 69,J ;tiev.tenaut Nateman, R, 99-101; :Lieutenant K-unzig1 
R, ll-OJ Lieutena.nt Jl:Sll\Qllde 1 R, 115, US, ll9), Of' these o:f.ficers the 
recor~ disclose1:J that the follcwing were in uniform and wearing the ' 
insignia, ot the~ :respective ranks, Major Menan.tel (R, 5'5)J First 
Ueutenants ~smonde ·(R, 122) and Rachel (R. l39)J Second Lieutenants · 
Gillette (R, 91), Nateman (R, lOJ), De Castro (R, 24) and Salzberg 
(R, :34)1 and the7 .,.-ere easily distinguishable as officers (R. 55, 92, 
122, 139), · · · ', · · 

· According to Lieutenant De cast,J,"o not more than 5 men obeyed Major 
McDaniel ts order to go to quarters 'at first (R. 20)., but when it becamo 
apparent that the men would not disperse, efforts were made to compel 
them to cross the street to the side opposite,the post exchange (R, 29) 
and, under compulsion and by the.assistance of the guards, they- were · 
t'in~ driven clear of the exchange and across the street, at which 
tilne the crowd had been reduced .to about lQO men (R. l?, 23, z;;, 65, 166) • 

• 
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At least 5 or 6 different officers had exercised their authority and 

ordered the men·to quiet down and go to their barracks (R, 33, 39, 99, 

125), Major McDaniel had repeated his. order at least a dozen times 

during the time he was on the scene (R, 55, 611 99) and he knew of 

no reason why he could not have been heard by all the men as he was 

•hoarse after :t;he whole deal was over• (R. 59), · 

Those who remained not o~ refused to disperse but became menacing 

and violent, •just cursing and going on, gathered up bottles and sticks• 

and threatened the guards (R, 65), which then numbered 8, telling them 

•you won't have your carbines always• and what would be done if they ever 
caught the guards without their weapons (R. 66, 68, 166). 5omeone urgeda 
•They don't have no ammunition noways, let 1s rush them" and another 

shouted •I know everyone of those mother fuckers ••• I am going to talc~ 

care of them• (R. 66, 122, 167, · 168). ' 


By this ti.me the mob had dwindled to about 40 or 50 men (R. JO, 44, 
47, 53, 561 611 77). These were highly disorderly •shouting, throwing 
stones, bottles and anything they could get hold of• (R. 47). Lieutenant 
Nateman saw a rock weighing two pounds taken away from one of the men who 
was advancing toward the post exchange (R. 101), He heard one of the 
men say •I know where we can get rifles• proposing to go to· some regi-· 
ment for them (R. 101, 117). Others made the remarks: .You can•t get 
just:i,ce in Louisiana• and •Let I s do the manager as they do to our 
soldiers down there, take him out and string him up• (R. 101). Several 
men kept saying •Nothing will be done a.bout this• and another said. •I have 
been in Camp Claiborne for 6 months and there has been a colored soldier 
·killed every.month-and there was never anything done about -it- and these 
remarks incited the rest of the men (R. 119) 'Ulltil there were shouts or 
1rWllY" should 11'8 wa.it1', •I.et•s go in now and do it and get it over with• 
(R. 53) and •I.et1s kill these mother-fucking bastards• (R. ll7). · 

The mob again crossed t.he street milling about and throwing bottles 
and stones some of which hit the exchange building and one of which 
struck Sergeant Buckley, .one of the guards, on the leg {R. 20; 66, 67, 701 

. 73, 167, ·171). Ab~ut 12 or 15 bottles were thrown at the guards (R. 78).
In an effort to cause the men_to disperse a.bout five shots were-then 
fired in the air by two of the guards, Sergeant Buckley and Corporal 
Holmes· (R. 54, ·66, l'.70) and thereupon some of the men turned around and 
others ·stopped where they were (R. 66). 

At this point one of the trucks waiting to take away the band 
which had been playing at the recreational hall started to pull out 
and a stone thrown by someone in the crowd hit the vehicle which was 
stopped and searched (R. 19, 201 74), · Thereafter every vehicle which 
passed was stopped and •if driven by anybody but a friend or theirs• 
the mob would immediately throw.botUes, rocks, or other obje-0ts at 
them (R. 32). Thus a command car which crossed the street was stoned (R. 
134); a weapons carrier had a windshield.broken by a thrown bottle an~ 
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one of the occupants was injured (R. 54, 67, 70, 73, 90, 118, 167); 
a private sedan, or coupe, occupied by a man and a woman was nearly 
run into a ditch because of objects hurled at it (R. 701 134~ 167); 
and a bus carrying civilian passengers had windows and the wind-. 
shield broken by bottles or stones thrown by members of the mob 
(R. 54, 67, 70, 71, 73, 74, 90, llS, 134, 167). 

This riotous disorder continued from about 9 p.m. \Ultil ap
proximately ll:15 or ll:30 p.m. at which time a group of officers, 
which then numbered about 30, surrounded the 45 men who still 
remained until military police, under ord~rs from Major McDaniel, 
came to arrest them and take them to the' stockade (n. 33, 38, 911 110). 

All of the accused were recognized and identified by Major 
McDaniel and Lieutenants Nateman and Rachel as having been present 
at the scene of the disorder, off and on, between the time it 
commenced and the time it ended with the arrest of 45 men who still 
remained there (R. 521 98, 103-105, 132, 133, 145); and each of the 
accused was among those who were arrested and taken to the stockade 
(R. 103). ' 

. ' 
of the accused were particularly identified as overt parti-Some 

cipants in various episodes throughout the period of about 2 hours 
during which. the disorders cc:mtinued. Lumpkins, Warren and Wright were 
designated by Major McDaniel aa •active participators• (R. 54, 61) who 
were .ashouting and hollering" (R. 54) and "doing quite a 'lot of talking•
(R. 55) and each of the three specifically stated •they didn't have to 
do anything• when Major McDaniel gave the orders to disperse (R. 59). 

Lumpkins, according to Lieutenant Rachel, was •bac~ in the center 
of the crowd and he was making loud exclamations and approving of e:very
thing I disapproved or- (R. 136). Major.McDaniel testi!ied that someone 

- in the crowd cal.led him a •grey-headed son-of-a-bitch• (R. 53, 56) and 
Private Aaron Jones identified Lumpkins as the one who had made the re
mark (R. 81, 84). Corporal Acie Holmes, o.~e of the guards at the post 
exchange, recognized Lumpkins in the forefront of the mob that moved 
back across the street and was advancing on the exchange, threatening the 
guards.and throwing botUes and stones and he heard him •shooting oft · 
his mouth• and •cursinga (R. 66, 67). Sergeant Buckley, who was hit by 
a bottle, saw Lumpkins ,in the crowd and heard him threaten the guards 
sayingz "You won't have (your) pistol every day; (I) will get (you) 
when (you) are off guard• (R. 168). Corporal. Bruce Walker said that 
Lumpkins was •among the leaders• and •raising quite a bit of disturbance•., 
(R. 73, 74) and Lieutenant Salzberg saw Lumpkins in the'crowd at about 
11 p.m. when some one made the·remark •Let's call it off, let•s go back 
to bed• (R. 37). 
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Edwards was .first seen and recognized by Lieutenant Gillette who 
lmew'him. Upon being questioned as to the reason for his presence and 
his knO'n"ledge cf what was .::;oing on he said he·knew nothing about it as 
he had merely been passing by and stopped to see what was going on (R. 
88). However, sho~tly thereafter he attempted to drive a truck away 
from the post exchange but was stopped by the mob so the vehicle could 
be searched (R. 89). Thereafter, when ordered by Lieutenant Nateman to 
get into the truck and drive it away to the motor pool where it belonged1 
Edwards walked a:wa;y and later when again ordered to do so stuck.out his 
chest, giving •the impression of a rooster• and said •Lieutenant, this. 
ain't the time to be driving a truck• (R. 102). LieuteIJ.ant Salzberg 
saw Edwards with bottles in his pockets at the time and place when and 
where bottles·were being thrown at vehicles and the post exchange (R. JJ1 
36). •Later on in the eveninga Lieutenant Nateman ·saw Edwards •in 
£rant of the crowd there1 wherever the noise was the thickest• (R. 102). 
Edwards was further positively identified as present in the mob by 
Li~utenants Salzberg (R. 56) and Esmonde (R. 1141 ·115)_. 

Wright, 1n addition to being an •active participator•, doing a lot 

of taJk1ng1 'and •snouting and hollering•, was present with the group of 

abo~t 50 which remained after the greater portion of the crowd lrad. 

left. While the officer of the day, Lieutenant Salzberg, was reason

ing with the men in an effort to explain that riotous actions would 

accomplish nothing in the arm:,, Wright approaclied him1 swinging a 

piece of 2 x 4 ·in a menacing and threatening manner and ·dared him to 


· draw his weapon (R. 30). When Major !.l:cDaniel gave the orders to 
disperse, Wright was standing quite close to him (R. 60) and answered 
that •they didn•t have to do a.nythingtt (R; 59). That he had a piece of 
2 x 4 at the scene of the disturbance was corroborated by testimony of 
Private Jones who specifically identified Wright because of a gold 
tooth in the front of his mouth (R. 811 82) and by testimony of Lieu
tenant Esmonde who1 while not positive, said he saw Wright carrying the 
2 x 4 and that he ~as very prominent• in the disturbance (R. 119). Lieu
tenant Rachel was, however, IJOS:i.tiva in his recognition of Wright who1 
armed with a piece of 2 x 41 at a time when the officer was. trying to 
reason with the insubordinate soldiers, •caused ••• quite a bit of trouble 
by making an· sorts of rebuttals and asking why this and why that1 in
stead of obeying (the) connnand to disperse• (R. 13S). His •questions and 
exclamations ••• ·agitated the crowd quite a bit• (R.136). Corpora1 
Acie Holmes a1so saw a man carrying a piece of 2 x 4 but could not s,q 

' it was Wright (R. 681 69). 
• 

Paige was present while Major McDaniel was trying to subdue the · 
disorder and when the Major promised that ah investigation would be made 
and that justice would be done he yelled •Talk1 talk., talk; what good iB 
tal.k:9 (R. 100, 102). These words he repeated later when Lieutenant 
Kunzig had a crowd of men ·around him trying to persuade them to go to 
their quarters (R. 100). Ueutenant Kunzig likewise identified Paige 
as one who was in the •center of" the group• saying something about 
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•talk, talk, talk, that is all we hear is talk, let's get going• or 

simila.t' words (R. 109, ill). 

I 

In addition to identification by Major McDaniel, and Lieutenants 

Nateman and Rachel, Dell was also recognized in the crowd and heard 

shouting by Lieutenant De Castro (R. 19, 22). · 


William E~ Sharp, special agent with the Security and Intelligence 
Division, Headquarters Eighth Service Command, after proper warnings 
as to their rights under the 24th Article of War took statements from 
the accused Lumpkins on 3 September 1944; ·from Edwards on 6 September 
1944; from Paige on 7 September 1944; · .and from Bell and Hopson on 8 
September 1944. These were admitted in evidence without objection by 
the defense although without any cautioning of the court that none of 
them were to be considered as evidence against any other than the accused 
who made the statement (R. 127-130; Exs. H to L, inclusive). By stipu
lation it was agreed that Edward M. Shaner, agent of the Security and 
Intelligence Division, if present in court, would testify that on 7 
September 1944, after advising the accused Bass of his rights under 
Article of War 24 he took a statement from Bass which was likewise admitted 
in evidence without objection or proper advice to the court as to its use 
(R. 131; Ex. M). The statements of Paige, Edwards and Bass included 

· references to others of the accused but these had been lined out al
though not 9bliterated (Exs. K, L, M). 

_, In substan.ce these statements set forth the following: 

As to Lumpkins: He achnitted being in the post exchange 
when the soldiers were ord~red out by the officers. Thereafter 
a crowd formed, yelling, cursing and threatening to get the mana
ger. Major McDaniel arrived and ordered the crowd to •break it up 
and go to bed•, but neither he, nor many others obeyed although 
they heard the order. He ~aw an officer take a bottle away from 
one of thP. men.- He stated that if the manager of the exchange had 

. done what was rumored •they ought to kill the son-of-a-bitch• and 
argued with some, of the o:t;.ficers about •sending us down sputh•. He 
saw an object thrO?IIl at the g~ard. The only reason they did not go. 
after the manager was because the guard was armed. Others in the 
crowd were cursing and yelling •just like (he) was•. He admitted 
saying •Let's go• but explained that he meant •going back to our 
huts• and he did later go into a •huddle• with others around a 
lieutenant. 'He was in the group that was surrounded by the military 
P.olice and taken to the st~kade (Ex. H). 

As to Bell I Hearing some shots fired in the direction of 
the recreational ball be went, out of curiosity, from his barracks 
to the hall. There he saw·a crowd of colored soldiers huddled 
µi the center of the street between th~ hall and the post ex
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change and heard the rumor about the exchange manager 
striking a soldier. He saw officers and heard them ordering the 
crowd to disperse in.loud voices. Though he stayed around from 
then until the military police arrested the group, himself in
cluded, he.heard no cursing, saw no guards, no bottles or rocks 
thrown, no vehicles stopped a~d could not give the name of a 
single individual. ,present (Ex. I). 

As to Hopson: He was with the crowd which, left the 

recreational. hall and mingled with soldiers who had gathered 

between the recreational hall and the post e~change. He was 

with the group that was ~oved across the street by the guards 

and remained there 'Wltil the.group was encircled by the mili 

tary police. ·Although everybody was yelling and hollering, he 

heard no threats made against the guards and saw nothing 

thrown at them although he heard the shots fired. He al.so 

heard the officers·order the men to disperse and knew •they 

were doing their best to do their duty on this occasion•. 

He did see soldiers stop a truck and a bus and heard shatter

ing glass when the bus was hit. He al.so was unable to identify 


, any person who was present during this time (Eic. J). 

As to Paige: He left the recreational. hall after the show 
and saw the crowd gathered near the post·exchange. They were 
cursing and shouting that nthey wanted to get the manager•. 
He thourht he •heard Major 1:!cDaniel tell the boys that justice 
would be done and to break it up and go to bed•, arid remembered 
hearing the first sergeant say the SanJe thing. Aftsr staying 
around a while he went on to· his compa.r:y area but returned to the · 
post exchange area after hearing several shots fired. The men 
in the crowd were still shouting and cursing and he-heard.other 
officers urging the men to •go on back to bed anq, leave it up 
to the officers•. He was with the group on one side of ·the 
street when the guards were on the other and he heard soldiers 
threatening to get.the guards when they did not have their 
guns and upbraiding them because •they were going against their . 
owri color•.· However, though these men were near him he could 
no~ say who they were; nor could he identify by name or des
cription any other person involved in the disturbance, (Ex. K). 

As to Edwards: Having driven a band to the officers 1 


club he returned to the recreational hall where he found a 

large group of colored soldiers in the street. He drove 

the truck between the recreationaJ. hall and the post exchange 

but'when he tried to turn around and drive off, the crowd 

stopped him and searched the truck. Lieutenant Nateman ordered 

him to get in and drive off and he answered: •Lieutenant, this 

isn 1t any time to be leaving in the truck.• He claimed he was 

afraid of the crowd, .members of which.were •doing loud talking 
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and threatening to hurt (him)•. He heard Major McDaniel 
s~ several ti.mesa •Break it up and go to bed. I•ll see 
that justice is done•. Some of the men present refused 
to quiet down when the Major spoke but yelled instead. 
One man said: •Talk, talk, talk won•t get you anywhere• 
and others shouted •Let 1s go. Let's go.• He talked with 
Lieutenant.Salzberg and then sat on the steps of a mess hall 
until the military police came. He did not have a botUe in 
his hand or in his pocket; nor did he throw a:n:y bottles or 
rocks nor yell or curse at any of the officers. 

As•to Bass: After the show at the recreational hall he 
walked over to the group of men standing in front of the post 
exchange. He went into the center of a group surrounding 
Lieutenant Nateman who asked him to help quiet the men. He 
did not feel capable of doing so since the lieutenant appar
ently could accomplish nothing and tho men woultl not listen 
to him- (Bass) but· said that he could not tell them what to do. 
The officer of the d~ was also talking to the men trying to 
quiet.them and get them to •break it up•. 'He saw a soldier with 
a piece of 2 x 4 threatening the officer of th~ day·{Lieutenant 
Salzberg) and telling him to draw his pistol. He then started 
toward his quarters but stopped at the mess hall and was there 
when·the military police •picked {him) up•. He had also seen 
the crowd stop a oar, a bus and a truck but he saw nothing 
t.li.rcmn at them. He realized he was disobeying orders when he 
stopped at the mess hall because he had heard the officers tell 
the men to return to their barracks (lJ?C• M). 

Each of the aocuaed was in the military service on 2 September 1944 
_ and at the time of his tfial (R. 26J Exs. A to G, inclusive). 

. 4. The a.ocuaed Bass, Warren, Hopson, Bell and Edwards, having had 
their rights explained to _them, eleoted to remain silent (R. 164). 

Under similar explanation, however, Paige, Lumpkins and Wright

elected to testify (R. 146, 150, 157). · 


, Paige stated, in substance, what he had said in his extra 
judicial ste.tement but the burden or his defense was that, although 
he heard the orders of the ofticers, he •didn't receive no order directed 
to~)• and he •didn't understand the,exaot words• (R. 147). They ....-ere 
saying •something• like telling the men to go back to their barracks 
and go back ·to bed but, though he heard them, he •didn, t understand 
the language• {R. 148). He did, however, realize that the officers were 
trying to disperse the crowd (R, 149), He did ·no cursing and threw no 
bottles or rocks nor did he have any bottles on his person {R, 147), 
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Lumpkins stated that he heard Major McDaniel tell the men to go 
to bed and promise that justice w9:uld be done (R. 151, 152). Lump
kins said nothing, threw no bottles or stones, saw none thrown, and 
committed no violent acts (R. 151). He did however stay at the 
scene and knew of the rumor about the exchange manager killing the 
soldier with a hammer (R.152,' 153). He talked with Lieutenants Salz- . 
berg and N~teman and balieved that when he had gone to the mess hall, 

- near the post exchange and actually within his canpany area, he was 
obeying the .orders given by the officers (R. 153, 154). He. denied 
saying that, if the exchange manager had done what he was accused of 
having done •they ought to kill the son-of-a-bitch• (R. 154, 155); 
but, he admitted hearing somebody else say it (R. 155). He is unable 
to read and therefore his extra judicial. state~ent was read to him but 
•so fast {he) couldn't quite understand it• (R. 155). · He was in the 

middle of the street surrounded by a crowd of about 50 or 60 when the 

shots were fired bY, the guards (R. 156).

Wright testified that he was at the show in the recreational hall 
and when it was over stood outside talking to one of the show girls 
until she became frightened and went indoors. Some fellows were· 
·•hollering and cussing" and the guard had ordered •move out•. Wright 
thereupon ran across the street and went to his barracks (R. 1'17, 158). 
iVhen he later heard a shot fired he returned and stood in the street 

. a while. Vfuen he tried to go -back to his barrack~ he was prevented from 
doing so by •officers all out there with carbines and stuff9 and he 
consequently stayed there until arrested by- the military police (R. 158, 
162). He did not have a 2 x 4 in his hand, threw no stones or bottles 
and saw nbne thrown; nor did he see Major McDaniel or Lieutenant Salzberg 
at a:ny time (R. 158, 160, 161, 162) but saw other officers (R. 160), 
among whom was •a little,:old, short major- (R. 163). He exhibited his 
gold tooth to the court but stated that he could •pick out over 200 got 
gold teeth in them, about my size•. He named a man of about his own 
size who was carrying a •board• at the time of the disturbance and 
characterized him as •a mighty rough fellowe who had been a prisoner 
(R. 159), but admitted that this man had no gold tooth (R. 161). He 
saw no vehicles while he was there, heard no breaking of glass and 
specifically denied threatening Lieutenant Salzberg with a 2 x 4 (R. 161, 
162). No other evidence was proffered by the defense. 

5. Each of the accused stood charged with (a) joining in a mutiD;y 
in violation of Article of War 66 and {b) committing a. riot in violation 
of Article of war 89, and it is apparent that both offenses were con
temporaneous, a.rose out of th~ same circumstances and transpired at the 
same place. 
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uutiny has been defined as consisting in an 1mlawful opposition 
or resistance to, er defiance of superior military authority, with a 
deliberate purpose to usurp, subvert, or override the same (Winthrop, 
Military Law a.nd Precedents, 2d Edition (Rep, · 1920) p, 578) • It imports 
collective insubordination and necessarily includes some combination of 
two or more persons in resisting lawful military authority, The conc'9rt 
of insubordination contemplated nc'3d not b~ preconceived nor is it 
necessary that the act of insubordination be active or violent. It 
may consist simply in a persisten+, and ?oncerted refusal or omission 
to obey orders, or to do duty, with an insubordinate intent (M.C.H., 
1928., par. 156~ Winthrop, supra, page 581). 

The intent may b.e openly declared in words, or it may be implied 
from the act or acts done or it may be gathered from a variety of 
circumstances no one of which perhaps would of itself a.lone have justi 
fied -the infArence. (:JCM 1928, par. 136~; Winthrop, supra, p. 580). 
But the fact of combination - that the opposition or resiotance i~ 
the proceeding of a number of individuals acting together apparently· 
with a common purpose - is., thollf:h not conclusive, the most significant, 
and most usual evidence of th_e existence of the intent in question. 
·while the intent indicated is essential to the offense, the same is not 
completed unless the opposition or resistance be manifested by some 
overt act or acts, or specific condttct. Mere intention, however deliberate 
and fixed, or conspiracy however unanimous, will fail to constitute 
mut:ir.y. Words alone, unaccompanied by acts, will not suffice (Winthrop, 
supra, pages 580, · 581) ~ 

There can be no actual mutiny or sedition 1mtil there has been 

an cvert act of insubordination joined in by two or more persons. 

Therefore no person can be found guilty of joining in a mutiny unless 

an overt act of mutiny is proved. A person cannot join in a mutiny with

out joining in some overt act. Hence presence of the accused at the 


· scene of mutiny is necessary to support a charge of joining therein (MCM, 
1928, par. 136]2.). · 

Joining in a mutiny is the offense cf one who takes part in a · 
'mutiny at ~y stage of its progre~s, whether he engages in actively 
executing its purpose, or, being present, stimulates and encourages those 
who do {Winthrop, supra, p~ 583). 

·, . 
The proof required to support Charge I and the Specification, as 

to each accused is (a) the occurrence of certain collective insubordination 
in a compan:,:, party., post, .camp, detachment, or other COliJ118l'ld in the Army 
of the United ~tates; and (b) th~t the accused joined in such certain 
collective insubordination (MC~, 1928, par. 136,2.). 

Article of War 89, in pertinent part, is as' follovrs: 
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•All persons subject to military iaw are to behave 

themselves ·orderly in· quarters., garrison, camp and on the 
march; and any person subject to military law 'Who commits 
••• any kind of depredation or riot, shall be punished as 
a court-martial may direct.• 

A riot is defined in the ~Janual for Courts-Martial as 

•a tumultuous disturbance of the peace by three or more 
persons assembled to6ether of their own authority, _with 
the intent mutually to assist one another against anyone 
who shall oppose them in the execution 'of some enterprise 
of a private nature, and who afterwards actually execute the 
sa..~e in a violent a..~d .turbulent manner, to the terror of the 
people, whether the act·intended was, of itself., lawful or 
unlawful• (MCM, 1928., par. 147,£)• 

. . 
•Riot is essentially an offense against the.public peace 

and good order, and looks to this rather. than an infraction 
of the personal rights of any particular individual.as such. 
It involves the execution of an agreement., express or implied, 
between.three or more persons to co~.rnit an assault-or battery 
or a breach of the peace ••• • (54 C.J. sec. 3., p. 830). 

•It is not necessary that.the riotous violence should 
have been premeditated by the assembled perpetrators; there
fore the original assembly may have been by accident or for 
·a lawful purpo_se ·~-· • (idem,· sec. 6, p. 832). 

•ill concerned in an unlawful assembly are equally 
guilty of the subsequent acts dcne by any of them in further
ance of the common object of the.assembly, and all who are 
present at the commission of any riotous act and actively 
engage therein by act, sign or word are principal rioters 
•· •• • (idem, sec.- 15, _P• 334). · 

•In riotous and tumultuous assemblies, all persons who 
are present and not actu,ally assisting in their suppression 
may, where .their presence is intentional, and when it ·tends 
to .the encouragem~nt of the rioters, be pri.~a.facie inferred 
to be participants; and the obligation is cast upon a:person 
so circumstanced, in his defense, to prove his actual non
interference. Eminently is this the case when the sheriff 
of a county, the mayor of a city, or any other !mown public 
conservator of the peace, has repaired, in the discharge of his 
duty, to the scer.e of tUI!Itllt, and there commands the dispersion 
of the unlawful riotous assembly, and demands the assistance 
of those present to aid in its suppression. After such pro
clamation there can be, so far as concerns persons voluntarily 
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and deliberately remaining, no neutrals ••• • (Viharton•s 

Criminal Law, 12th Edition, Vol. II, Sec. 1865). 


Although at common law and generally a riot contemplates a breach 
of the public peace aTtd involves the terrorizing of individuals who 
compose t.½e· public, •a riot is a riot even though the rioters are 
soldiers and it takes place in a military camp• (39 T.t.R. 7; 54 C.J.· 
p. 830, note 25). · • 

The proof required to support Charge II and the Specification as to 
each accused is that the accused being within a certain cor.JP.and in quar
ters, camp, garrison, or on the march, committed certain acts of riot~~J 
as allegod (UCM 1928, par. 147,2.). 

From the evidence hereinbe!'ore summarized it is clearl7 apparent that 
there was both a riotous aseembly and a muti~ in the vieinity of the post 
exehan~o in the area of thij 20th Oroup, ~660th Unit, at CMlp Claiborn~, 
toi.dmiana, on tho night of 2 O@ptember 1944, 

However lawful it may hav~ been for oomra~~o in a,rm9 to diepl&y" a 
ma11ed anxiety rcsardins a oolored moldier who had been hit over the 
head Tdth & hammer by a white, oivilien, managor or the Arrey Post 
I!.:xchan;t, and to :tndioate volubly their joint cono@rn about wha.t ahould 
bo done to :tn1ur1 juatioo in th, matter, tho oircumat&nc@a oould not 
and did not lawfully ju=tify their dotermination ~eraon~ly to 5eek rcdrooa 
or tho violent a.nd inaubordinate manner in which they proceeded to execute' ' it, ,. 

It ia olea.rl7 ut1.bl1:hed that the origina.l group which w&111 in' tho 
post oxoha.n;e ehortly IU'ter the aaeault waa committed upon the soldier were 
creatly agitated and had made attempts to cet tho ~ana~erJ for he was · 
found barrioe.cied in his office while guards at the door thereto, armed 
with carbines, held off the crowd until officers arrived and ordered all 
to leave the building, · 

This original group, evidently still brooding over the matter, 
gathered around the exohange therea.!ter and wae increased in munber 
to about 200·when a performance in the adjaoont recreational .hall wae 
over, A mob spirit soon pervaded the oongreiated soldiars and they 
loudly manifested their intention to prevent the manager from getting 
awa:y and of rushing into the building to get him. 

From the beginning, sundry officers, including the officer of·the 
day, attempted to subdue the disorder without su~cess and they were 
joined by others, from time to time, including the com:nanding officer 
of the 20th Group. All of these officers attempted, by reasoning with 
the men, to persuade them to quiet down and s~b~.it to order and dis
cipline•. Most, if not all of the officers, gave direct arid repeated 
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orders for the crowd to disperse a.ne for the soldiers to go to their 
barracks and all but, about 40 or 50, among which were the aci:::::.s~d, 
obeyed. 1'heir attitude in defiantly remaining there when they were 
~rdered to leave constituted the concert of insubordination to 
superior mil!.t.ary authority whi-::!: is the gravw.en of mutiny. It is 
not reasonable to believe that any one present at the time when the 
group was finally surrounded and taken into. custody almost two hours 
after the disturba.~ce originated could have failad, at some time or 
other durin~ this extensive period of time, to have heard the or~ers 
to disperse, issued aga:L~ end again by at least.six officers, or, having 
heard, could have misunderstood the import of what the officers were 
trying to accomplish. 

It was the duty of th3se officers to suppress the disorder and 
their el'forts were not only lawful but obligatory upon them under the 
67th Article of War as socin as·they became aware of the concert of 
insubordination. It follows, therefore, that the accused, each of 
r.hom is shown to have been present during the time when . the crowd: 
persisted in concerted disobedience and none of whom was engaged ii1 
~u~lling the disorder.though they all remained on the scene until 
their arrest, are ~ilty of joining in the mutiny. l..'uch evidence 
which, under other circumstances; would have been inadmissible, was 
properly received. Joining in a mutiny constitutes a conspiracy and 
the doctrines of' the commor.. law th11e become applicable to the status 
- viz. that all the participators are principals and each iJ alike. 
guilty' of the offense; that the act or declaration of any one in 
pursuance of the common design is the act or declaration of every other; 
and. that, the common design being established, all things done to 
promote it are admissible in evide~ce against each individual con
cerned (Winthrop, supra. p. 58J). 

With respect to the riot which each of the accused is charged 

with committing, it is likewise clearly shown by competent evidenM 

that, when the crowd had chv:i.ndled to the defiant 40 or 50, some of 

those who remained on the scene indulged in tumul.tuo'J.~ conduct and 

violent acts so that the turbulent scene turned into a riot. 


The officers had successfully foroed the erowd from the v:tcinity 
of.the exchanee to the opposite side of the street and a cordon of 
g-uards was thrown between them and the building to prevent any attempt 
to storm the. place and seize the manager who was believed to be in it. 
Notwithstanding, the mob again surged into t.1:.e street and began to 
throw bottles and rocks at the exchanGe, at the gu,;q,ds _and at.pas~;ir\g 
vehicles, some of which were ocoupied by civilian paeeensers, one o! 
the cus.rda wa& hit end injuredJ a eoldier 000upant 0! a wenpon oarrier 

· was hitJ and tho window, and windBhiotd.s ct •an• of the vohiolu were 
'broken 'by objeots. which had beon hurlttd at the by mom'bora ot tho mo'b, 
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., Every e S$ential element::of a riot. was ,shown to have existed. ,; This:::: -r.eb'!o 

c.ondu.ct was celaarly a turau:ltudue:-'u~t.urbanea of the .peacwby thxeeL.orc:~~:i.s,:ud 
more who v.re~e- 1 assembled of·..:thliir own1 ,authQrity;.:'.;::..Their beha7ior":::!ihowed.b9'ledo 
an intent mutually:,to/ass:1,stdtj:ae.'anotl:Isr .against tM;.;earnest oppositions-rebT:i 
of their superior. Officers ~'Wno::-.sougl}t!td frustrate'l;tliem.."iin.s~.:eu.teJ::~.t-:tsq:.:~ 
prise of ca:ptUlling andJp::efvatelyr!deali;p~trwi th"the.-:exchangeom~agi1l!.-t1e.n~,n joa 
thay were '.'.tmgagedt itt4ha-< ooteoutionoo:fEtheiI:Je:ilterpriaedn,a. ~1~r"bul,ntnw ::i:;;c '!a 
manner to the 'terror,of:~aJ.l.l.-wlio.81tersr±nn6cently:tsubjeeted:.;t.o:::~irbvi~eRt.:-1.s 
acts. -:··rt_::!.~ :>_:j t.,·-;- .~ c:·rf e,~,r1:.:.1 oS ._ ;:~n~.j lo to}:".:: ~q r_~·I ~~2nstxf1 c...tr!.t ~:~:tr::Jb "!srl~o 

o::.__l:.J. ¥ ...'J:£ l,.:_,_ l::: : .. ~·. ~·t.~.d ..~~. j"'.J,.;5.£ s~ '-:fJ •.i..lb,P/i L.~:r..; .;:)-.23.s· beLzal i$2 ...!SSG.tJ:., oj 
Each , of',' thec·a.cclised.f'1as-'=-pl!'esen:t'liq:ntha tgrbupJreap.on.sihlev£.orbibi5 t ·b.sed 

ll'isbehavior. True, the evidence discloses that some of tliem.It,.~.actJ.v~:~£'l'lt 
parts in what transpired while others appear to have been merely passive 
bystanders. However that may be; each must.be held to,..have committed •:r 
the riot. Ample time had been given ·fer every man present at the' scene · 
to obey orders and disperse. Officers of the army are conservators . 
of the peace under military law and when any officer, in the performance 
o! such duty, has attempted to suppress a riotous assembla£a of soldiers 
in the military service by ordering those composing it to disperse, 
those who deliberately remain on the scene without lending their assist
ance in the suppression, will be presumed to do so in order to lend 
their sanction and aid to the rioters, and will be deemed prim""'facie. 
to be participants therein. . 

Not.11.ing advanced b7 any or the aceused has disturbed this in!er
ence. None offered any plausible explanation for his admitted presence 
while the rioting was going en and in the ab.sence of any reasonable 
excuse each must bear-his fair share of the burden of guilt. That sane 
o! the accused were less active than the others and contributed litUe 
more than their presence to the occasion is no defense. · Such matters 
may approp:riatei,- be urged in extenuation or mitigation when punismnent 
is imposed~::-"J::;--~=-,i~ al ·:·· ~tI·< . c· ~-" · ,.: . ·• " ~ __ .. 

At th~-conel.usion o:t the prosecution~s case the dafense Eade. a,·. . 
motion fer :.a;..;tin~ ·of' ·no:t gu::ilt7_'0£ CharQa II and its Specification as~ 
to e&ch accused !t:tr the reason. that· •there has'. been no proor that .8:117 ·· : 
or t.'le aeo'1sed at. any tlle had a botUe in their possession or thre,r 
atr/' bottl..r'Whfeh~t·th~ su"d':.Sergsant:·Bucklef,61 nor-·11U ·there: be·en a:trT-: 
proor that '.h$ ::,;a."si:·~ured t"o'bis terror a.11d ·diatl.ll'b.!Ulee•; o all$ged ·in'· 
the Speol.!fcation or Charge· Il as to each iccused. '!he prosecution 
thereupon c&lled Sergea.'lt 'Buckle,- as a witness and elicited testimony · 
fran him to ths .,.eff~t thi.t he had been hit and injured b7 a botUe 
thrOffll !l"om ·t.lie ·riotous grol.!p during the disorder. · · 

.. :~ ,: . . ::: -~ - ' .. - ... .-;; .: -- ·

It :cert&inl.y' was i.::nnecessar;r to charge e.ch o! the accused with 
sane ~articular act· 0£ ·v101~ce irh:ich tended to in.Spire terror in tha · · 
public. ~t ~a.t be\!11- held that the ecnstituent elem.ents c:t a riot a.re 
(l) a::i unlhi'ul assambl.J" corusist:1.n£ o! three er more perscns, (2) an 
intent to mut1.1.&l.l.J" assist ens a:icthar aga.illst la:rl".il a~thoricy, and 
(3) &et3 o! violence. (liQl 19.28, par. 147,£; .54 C.J. 830; 2 Y.'llarton 1s 
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Criminal Law, 12th Ed., 3ec. 1869). A specification alleging these 

three elements states facts constituting an offense. Allegations 

describing the acts of violence are essential averments ,inasmuch as 

it is from them that terror of the populace is inferred,. but they may 


·be general allegations (idem). It is unnecessary to set forth the 
particularized acts of each rioter, and if the same are contained 
therein they are descriptive merely (Commonwealth of 1,~assachusetts v. 
Frishmen, ·235 1~ass. 449, 126 N.E., 839, 9 ALR. 549). · (CM ETO 895 (1944); 
Bull JAG, April 1944, P• ]!i.4). 

The :pecification of Charge II in this case as to each accused 

sufficiently charges the offense of committing a riot and no objection 

was made thereto•. Inasmuch as presence at the· scene·of the riot,. under 


. the cir~rnl?lstanc,es portrayed and in the light of the principles herein
before discussed, constituted each of the accused a principal in the 
-cor.unission of the offense cha:t'ged, it was unnecessary to prove that any 
·one of them huded the bottle which· injured Sergeant Buckley or that 
any of them pers:,r~ally committed a_ specific and overt act of violence. 
Moreover, the additional testimony of Sergeant Bu.Ckley was not indispen
sable,, At the titr.e when the motion £or a finding of not guilty on 
Charge II and its Spec:Lfication was made there was evidence in the record 
to the effect that a number of passing vehicles containing military and 
civilian passengers had been hit by missiles hurled by some members of 
the mob. · This was amply sufficient to justify a reasonable inference 

.that the passengers were terrorized by such unexpected and dangerous 
_violence and under these and ·other facts clearly.apparent in the eviclerice 
·for the prosecution the denial of the motion by the court was proper 
(MCM 1928, 71.9:).. . 

As.above stated, the riot and the mutiny were contemporaneous, 
and although no point was made of ·it· by the defense, it might be urged 
that, because of the coincidental circumstances surrounding both of
fenses, the Charges and Specifications as to each accused are objection
able as~ unreasonable multiplication of charges against one person 
arising out of one transaction, or what is substantially one transaction 
(MCM 1928, par. Z?). Such, however, is not the case. As to each accused, 
the Specification of Charge I (joining in a mutiny) and the Specification 
of Charge .II (committing a riot) allege separate and distinct offenses 
each ..of whi'ch is of' grave character. Each, as has been shown,· contains 
elements not embraced within the other. Proof of the·offense of com
mitting a riot would not necessarily disclose proof of the elements con
stituting a mutiny; and the converse is equa.ll.y true. P.iot implies a 
tumultuous disorder which terrorizes the populace whereas mutiny may 
exist when there is merely a passive and otherwise orderly,but concerted 
refusal to obey superior military authority. A mutiny rr:ay be maintained 
by two persons in military service but a riot requires three.· Common 
prudence in pleading required that these different·criminal phases of 
the misconduct in which the accused indulged on the occasion specified 
should be laid under separate charges. •There are tfa1es when sufficient 
doubt as to the· facts or law exists to warrant making one transaction 
the basis for charging two or more P!fenses• (UC"J, 1928, par. 27). 
HcrNever, even though such pleading resulted in findin;s of guilt as to 
t,ro offenses conatitutine different aspects of the sa"!l6 act or omission, 
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no ha.rm has resulted to any of the accused. Under such circumstances, 
punishment should be imposed only with reference to the act or omission 
in its most important aspect (MC:J:, 1928, par. 80). •A sentence of 
death or such other punishment as a court martial may direct• is author
ized upon a conviction of joining in a mutiny (AY'f 66). Whoever is 
convicted of committing a riot (AW 89) •shall be pmi.ished as a court 
martial may direct•. The sentences :imposed by the court are authorized 
for the offense of joining in a mutiny when considered alone and the 
record does not disclose that any substantial right of any of the accused 
was_ injured by charging the two offenses. (CM 265399, McGary (1944)) 

From an examination of the evidence and exhibits attached thereto 
it is apparent that the extra-judicial statements of some of the accused 
coniained inculpatory remarks involving several of the other accused and 
there is no indication that the·court·was in anywise cautioned regard
ing the manner in which such statements could be considered by them. 
While it is true that where several persons join with a common design 
in committing an offense, all acts and statements of each made in further
ance of the common design are admissible against all of them, the acts 
and statements of a conspirator, however done 9r made after the connnon 
design is accomplished are not admissible against the others, ·except_ 
·acts and statements in furtherance of an escape (MGM, 1928; 114.£) •. 

There appears to have been some attempt made to exclude the ob

jectionable portions of the statements prior to their introduction in 

evidence by lining out the remarks and making the notation •omit• at 

the margins thereof., although this did not accomplish complete ob

literation and the matter can be plainly observed. While this action 

indicates an intention to observe the necessary precautions and raises 

an inference that the court may have been cautioned, the record does 

not disclose any such instruction as is deemed requisite. 


•since confessions. ~e not ad!llissible against third persons (ante. 

ss. 1076., 1079)1 the names of other co-indictees, mentioned in the con

fession used and read against the party making it, were by most English 


· judges ordered to be omitted. But by other judges the namee we~e ordered 
read and the jury instructed not to use the confession against them. In 
Canada and the United States the latter practice is favored• (Wigmore 

· on Evidence, 2nd Ed., sec. 2102,£!). 

•The recognized practice in such a situation is to a.d::dt·the act· 

or declaration against the actor or declara:nt, but the court :::111st in- · 

struct the j~J that such act or declaration is not admissible against 


. the other defendant or defendants, an~ is not to be considered in 
determining their guilt• (Wharton's Criminal Evidence, 11th Ed., sec. 
700). . , . 

While the prac~ice followed in this matter during the trial of 
this case is to be condemned, it cannot be.said that it resulted in 
any violation of substantial rights of any of the accused. Three of 
the s.tatements were devoid of incriminatio!l of others of the accused 
and could not, therefore, c·onstitute a:ny hearsay- testimony a;;ainst others. 
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In each of these statements the accused admitted his presence at the 
scer.e of the crime charged, and Lumpkins., Wright and Paige further 
admitted their presence there in testimony under oath ,at the trial. 
There is, likewise, ample evidence independent of any of the state
ments., to compel belief in the -;resence of each of the accused at the 
scene of the offenses alleged under such circumstances as to justify the 
inference that each participated therein. Consequently there was 
no harmful error in omitting to give the proper instructions to the 
court when the statements were admitted in evidence (CM 206090, 
Koehler,· 8 B.R. 249; CM 2.37711., Flei'scher, 24 B.R. 89; CM 242082 Reid, 
26 B.R. 391). · 

6. The record of trial -discloses the .following rega.rd:lng the 
accused, 

Inducted ilottment to Dependents 
-

Lumpkins 19 'Z"! September 1943 $22.00 per month 
E1wards 25 'Z"! February 1942 
Warren • 25 8 May 1942 
Bell 24 28 July 1944 

$22.00 per month 
$22.00 per month 
$27.00 per mcnth 

Hopson 2) 31 July 1943 
Bass 22 l4 November 1942 
Paige 2) 15 Yay 1944 

$27.00 per month 
$22.00 per month 
$22.00 per month 

Wright 22 2 February 1943 $25 .oo. per month 

Ncne has had &'fJ:1' prior service. 

?. The court was legally ccnstituted and had jurisdiction of the 
persona .and the subject mtter. No eITors injuriously affecting the 
substantial rights of &n7 of the accused were committed during the trial. 
In the opinicn of the Board of Review the record of trial is legall;r 
sufficient tA:> sipport the findings and the sentences imposed. The 
sentences imposed are authorized upm conviction o£ a violation of 
.A..rticle ot war 66. · Caif:inl'l!lant in a penitentiary is authorized by 
.A..rticles or war 42 for the o~fem1e· of mut~. 

~ R. ~Judge Advocate. 

j d_, J~d~ Advoca~e. 
. .. 
~r ;Judge AdTOcate. 

~~ 
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War Department 
Arm:, Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 
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SPJGK 
CJ!' 267881 15 DEC 1944 

UNITED.STA.TES ) · THE DlFANTRY SCHOOL 

v. ~ Trial by G.C.M., ·convened at Fort 
) Benning; Georgia, 27 Ootober 1944. 

Second Lieutenant WILLIAM ) Dismissal and total forfeitures. 
ll. IANE: (0-1181936), ) 
Infan~ry. · , ) 

------~------------------------OPINIOlf of tlle BOA.RD OF REVIEW 
LYON, HEPB'tlRll a.nd :MOYSE, Judge Advocates. 

-----------------·-----------
l. The Bos.rd of Review has examined the record of trial in the oue 

of the officer named above, ~ submits this, its opinion, to The Judge Ad• 
vocate General. 

2. The accused 'WU tried upon the tollowing Charge and Specifications a 

CiilRGEa Violation of the 96th Article of Wa.r. 

Speoifica.tion li In<th-.t ·seoolld Lie:utenant William M. IAne, 
· Officers·• Replacement Pool, The Infantry School, t.ttaohed 
to 3rd Company_- First Student Training Regiment,- The Infantry 
School, did at Fort Benning, Georgia, on or about 28 July 
1944, willfully 8.Ild_ wrongfully disobe;y_ ~ fa.U to co,mp~y 
with· instructions epplying to students· in 'Offieera ~- Special 

·. Ba.sic Course· ijumber 32 to· tlle effect tha.tJui ,oi'f'ioer not 
· living with his wife or parents will_ occupy quarters on the 
' poatJ in that the said Second Lieutenant· William. it. Lane 

wa.s a student in Officers' Special Basic Course Number 32 
e..nd did occupy a room in Columbus, Georgia, with a woman . ,, not his wife or parent~' . , .. ' < ,,,,,.' ~ ·- :-.,, , •.\s .... '; . ' 

Speoifioa.tion 21 In that Second Lieutenant ·Williaun 11., La.ne, 
· • ·• •,· was at· Columbua, Georgia~· on or about 22 September 
1944, drunk and disorderly in uniform in a public plao,, 
to rlt, Columbus Police Station. 

' , ., ' • ; '· : ··_!' 

Specification' Sa' In tha.t~ Second Lieutenant William M. Lane, 
-• • • •, did at' Fort Berii:dng,-'-GeorgiS:. on or abou:t 16.Aµgust '. 

'. '1944~ wrongfully and unl.'awf'ully- ma.lee' and utter to Second •. '.'·: 
·'>'Lieutenant· Raymond· B.'· Miller, attached. to· 3rd Company/ First 

Student Tra.ining Regiment, The Infa.ntry School~·a certa.in 
check in substantially the following words and figures a 
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San Pedro, Calif.

;###t#/t/.t##J__A_uzys..,__t_l~6-----·19« ~ 


t##t#/l#ttl## as-1n 
BANK OF .umRIC.l.. 10th a: Pa.cifio Branca 


San Pedro, Calitorni& 


PAY 1'0 tBE 
ORDER OF ____...;RA...._ymom B...;'•-M:1_1_1_er______$60 00/100 

s~ &: no/oo 	 DOI.URS
'"'ito,..t_1_u..,t!"!!d"'"o-iP"'•-n""t_tuiidi__,~-.---"""------------

/1/ 	William M. Lane 0-!181936 
M Lt, 3rd Co, lat STR, Ft Bennf ng 

' Illdoreed on the bt..olc thereota 

/•/ Ra.ymond B. Miller 
01121684 


3d. co. 11t sm 

Ft Benning, Ga. 


t.D4 other unintelligible1ndoreement1, 

in p~nt of & ouh loan, the aaid Second Lieutenant William 
M. i..ne, then wrongtulq tailing to maintain auftioient tund• 
in the Bank of Amerio&., 10th and Pacific Branch, San Pedro, 
Ce.l.1fornia, tor the payment of said cheok. 

Speoifioation 4a 'th1a Specification i1 identical u. form with Speoi• 
tioation 3. It alleges that & check, drawn on tae aam.e baxik, · 
dated 23 August 1944, payable to the order or Mrs. G. w. Burke, 
in the amount ot $10, wu :ma.de alld uttered b7 accused to Mra. 
G. w. Burke tor rent. 

Specification 5a (Finding of guilty' disapproved by reviewing 

· a.uthority.) 


Speoifio&tio:n. 61 (Fiilding of guilty' diaapproncl by reviewing 

authority-.) 


He pleaded guilty to Specification 1 and the Charge, and not guilty- to all 
other apeoitioationa, and 1rU toUlld. guilty ot the Charge and e&oh ot ita 
speoitioationa • No evidence of ~ previous conviction was introduced. He 
waa aentenoecl to be d1am111ed the service a.nd to forfeit a.11 pay end allow
ancea due or to become due. The revining authority disapproved the findings 
ot guilty- ot Specitioationa 5 and 6, approved the sentence, and forwarded the 
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record of trial for a~tion uader Article ot War 48. 

3. For the prosecution. 

At all times pertinent to"the issues involved. as well as at the 

time of trial. the accused was in the military service (R. 7). 


I, 

• Specification 1. Accused was, from 27 July 1944 to 2S September 
1944, a :member of Oi'ficera I Special Buie Course No. 32. 3rd Company. First 
Stuo.ent Training Regiment. The Infantry School. Fort &nning. Georgia (R. 1. 
25). On 27 July the class. accused being present. was verbally instructed 
by the company comwmder, Captain Joseph H. Martin, that no student otf'ioer 
w:>uld be permitted to live off the post unless he was.maintaining quarter• 
with his wife or parents (R. 7,8). These instructions were also posted on 
the company bulletin board (R. 9). The accused, as though eligible, recorded 
his election to maintain qua.rters at 1646 17th Avenue, Columbus, Georgia, 1>7 
signing the proper register in the compaJ:11" orderly room (R. 10, 11). During 
the last week or July and for about six weeks thereafter he and a woman, 

· 	represented to be :Mrs. Lane, occupied a room in the home of Mrs. Alice Homer 
Burke at the above address (R. 14,15). Accused spent-the nights a.nd week
ends there. It waa stipulated that ·the accused wa.s not married at the time 
and that the woman w1th whom he was l1ving wa.a not a member of his family 
(R. 16). Awritten statement, voluntarily made, subscribed and sworn to 

by accused before the investigating officer after having been advised of 

his rights iri the premises• was introduced in evidence without objection 

(R. 38-39, Ex. 7). Accused admitted in it that he heard and understood 
Captain :Martin's iruitruotions. but stated tha.t he telt it to be his personal 
business and that he was doing nothing wrong as far as the Army wa.a · concerned 
by maintaining quarter• in town so long a.a he did not withdraw from the mesa 
fund or wdraw quarters" (Ex._7). 

SpecificationB 3 and 4. 

At the "time of ent~ring Officers I Be.do Course No. :52 on 27 July_ 
1944, accused was indebted to another member of the course, Second Lieutenant 
Raymond B. Miller, in the a.mount of $80. Lieutenant Miller had loaned this 
amount to accused in Atlanta, Georgia, between 21 and 27 July for a.ccused's 
personal use and to enable him to pay his .hotel bill. After their arrival 
at Fort Benning,. Lieutenant. Miller requested payment of the debt. Accused 
told-him .that he,would pay him a.a soon as he himself was paid. Accused paid 
Lieutenant Miller. i20 in cash on .3 ·August and on 16 August gave his personal 
check in the amount ot $60 to Lieutenant Miller in payment of the be.lance 
of the debt (R. 17, Ex. 1). This oheck, which was introduced in evidence, 
was drawn on the Bank of America, 10th and Pa.oifio Bran.oh, San Pedro, 
California., and was otherwise in conformity with the copy contained in 
Specification 3 (Ex. 1). Lieutenant .Miller deposited the check in a. Dodge 
City, Ka.nse.s, bank, and on or about 16 September 1944 it was returned to 
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him marked. 11 Insuffioient fw:ldsn. The cheok 'WllS presented a.t the drawee 
bank for payment on 26 A.ugust and was held by it until 29 August. The 
ohaok was not honored because at the time the a.ooused's aooount had a 
balanoe of only $17.73 (R. 21, Ex. 2). Upon the return of the dishonored 
cheok, Lieutenant Miller contacted accused and was requested by him to hold 
the cheok, a.coui.ed stating that he we.a having i200 deposi"t;ed to his aooowit 
and that the check would then be paid (Ex. 1, P• 3 ). On 19 September Lieu
tenant Miller told aooused that he was going to redeposit the check and 
aooused told him to go ahead e..nd do so. The oheokwas not redeposited. 
On 22 September Lieutenant Miller received a telegram from the drawee bank 
advising hiin that aooused did not have sufficient funds on deposit to meet 
it. This tele[ram was introduoed in evidenoe for the limited purpose of' 
showing why Lieutenant Miller did not redeposit the oheck. Lieutenant 
Miller stated in his deposition. whioh was taken on 18 October, that he 
nad not be~n paid any part of the indebtedness represented by the oheok. 

On 23 Augus -t; 1944, , thd ao·oused gave his personal cheok in the 
,,mou::..t cf' ilO to i.irs. Burke in payment of one week's rent (R. 18). This 
chec:k; •n,s likewise drawn en thl.3 Bank of .America, 10th and Paoifio Branoh, 
S~ ~r~. Califo~nia, cld was in conformity with the eopy.thareot oon
te.i.noo i~ Specification 4. Accused had previously.paid his rent by cheoka. 
At the time of giving this oheok to Mrs. Burke, aooused told her that it 
might not be llonor&d by the drawee bank, explaining that 'he maintained a 
joint acocunt with.his motherJ that he had not reoeived a be.nk statement 
for some time 9.Ild did not know the exact statu8 of his account. !kl sta.ted 
that he felt sure a deposit had been made to the credit· of the account, 
and promised to·redeem. the check if it was not paid upon presentation (R.19). 
Mrs. Burk., ·deposited the cheok in a. Columbu.s, Georgia, l;>ank and it was 
preaented to the drawee ba.nk for payment ou 28 August 1944. It was not 
honored because at tha.t time aoou&ed's &ooount had a balance of only $7.23 
(R. 21, Ex. 2). Yfnen first inf'o™d by Mrs. Burke that the check had been 

dishonored, &eou:ssd told her that he would wire or write his bank and find 

out about his a.ocount. When, two or three days lt.ter, Mrs. Burke again 

accosted him about the cheok, accused told her, "I don't have the money". 

The woman representing herself to be Mrs. Lane thereupon paid Mrs. Burke 

tlO a.nd the latter redeemed a.coused'a ¢heck at the bank with the same 

money (R. 20,21). 


The accused maintained a. joint aooount in the bank upon whieh 
the cheoks were·dre.wn, in the name of "Willia.m M. or Catherine IAne". 
The awn of $75 we.a deposited to the credit of the _&ocount on 10 July 1944, 
but at the end of the month the acoount wu overdrawn 27 cents. On 7 · 
.A.ul;ust the aum.s ot·ilOO and #75, respectively, were deposited to the oredit
of the account. The bals.noe thus ~rea.ted had been reduced to $73.'13 on 
16 August (date ot the Miller $60 cheek) by trequent withdrawals, re.nging 
in amount trom $6 to $50, and by urvioe charges, and wa.s further reduced 
on 22 August to the amount of $17.73 by then being debited with tive cheoka. 
The balance to the credit of the account on 23 .A.uguat (date or Burke ~10 
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check) was il7.75, but it was reduced't}1e following day to '$7.73 by pay• 
ment of a $10 ohack. Wi thdrs.wals during August aggregated il54~ · The- ac- · 
ooun'i:; was oredited with a further sum of t75 on 8 September 1944, an:l -I.he 
balance had been reduoed to $8.57 by 14 September (R. 21. _Ex. 2; R. 42, 
Def. Ex. D). ' . 

In his pre-trial statement. above referred to. accused stated that 
at the ,time of giving the oheoks inc question he .believed he had sufficient 
money. on deposit to meet the·m. 3 li~'received a letter from his mother about 
th•:, middle of :August in which she stated that she·was depositing $100 to 
the credit of' their aocount, and it wa·s then that he issued the $60 :check 
to Lieutenant· Miller. After this check we..s returned• unpaid, ha told 
Lieutenant Miller to redeposit it and thought that he had done so until 
Lieute:iant Miller demanded cash for the check on 22 September. Accused 
stated that he sent a telegram that night (22 September) for money with 
which to pay the check but did not receive the money until 29 September. 
at which time he sent Lieutenant Miller e. postal money order for $60. Ao
O'IWed kept no physical record. only a mental record, of the checks which he 
wrcte (Ex. 7). 

Specification 2. About l0a30 p.m. on 22 September 1944 aocuaed 
we.a taken'. into custody by military police in Phenix City• Alabama~ and 
carried .to tho police station in Columbus• Georgia., where he wa.s locked 
up: during the remainder of the night (R. 31.32 ). This action wa.a taken by 
and: under ,the direction of Captain Clifford B.- Shaw, Assistant Provost ·Mu-shal, 
Fort· Benning; Georgia..·- Ca.ptaia Shaw itated that at Military Police head
quarters ;in Phenix City while he was endeavoring to arbitrate a dispute be
tween a.nother officer and a civilian~ the accused insisted on injecting him
self:into the dispute and was loud and profane, e.nd it was beoau:se of this; 
that he: ordered ·'two: sergea.nts,·to remofa aoou.sed and pla.oe him in ~ ¥1-litary 
Polioe ·vehicle.- He stated ~that duririg all of.the trip to the Columbus - ·, 
police station-accused 'was: ctii'sing ·;1oudly. had to be assisted· from the ..vf- ·.·, 
hiole .upon arrival, was very"unsteady·on his feet. and was very loud 8.Ild ~ 
boisterous. Accused told Captain -Shaw· that he had no right to 'treat him,' · 
in the -~nner: 1;hs.t he was, -'and-"tha.t tie (accused) :would. "try: every •'God- - -· 
damned maxi", Captai'n·Shaw had i:a'hh =oompany- (R. 31).· At the poli6e ·staii'on 
aoou.sed wa.s lbud 'a.nd profane· •am·· devoted hi:m.self~priric1p.e.lly'' to ·cwtsing' 'the 
military polioe on duty in Phenix City. Captain Shaw stated that the polioe 
station was a public place. and that accused was in uniform, wearing the in
signia of his rank., e..nd was, ;iu.hia··opinion,.drunk (R. 34). · He declined to 
release aocu.sed the following morning at f'in o'clock because he. considered 
him still,.too' drunk 'to· b& 'relea:s;ed ·(R. · 33 ). He· did not see any rough. handiing 
of. aoousediby the military police wh~.n t~_ei removed him from Military PoUo• 
headquarters in'Phenix City· (R.- 35)~'. ·. - : ·. . 

; ~; :': -~ ~'. ·. "',;_,., (' ·;··h~- ,, . ~-., > '1. :"~-~ • 

"',J. \ :1; ,., .. In his pre-trial stat~ent "to 'the in..;estig~ting officer, aoows~d 
stated that he had drunk possibly nine bottles of beer between 6a00 p.m. 
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and 11130 p.m. on the day in question but was not drunk am wa.s not stag
gering. ,In Fhenix City, he wa.s angcy because a night olub had rendered 
him a.nd his companions a bill that was not theirs. At the Phenix City 
Mil1taey Police hea.d.qua.rter•, a aergeallt ordered, rather than requested, 
him to get off his desk. The sergeant then refused to give his name and 
aeria.l number. When Captain (then Lieuten&nt) Sha.w arrived, aocused re
quested the name and serial number of the eergeant, and Captain Shaw 
asked if aoouaed also wanted his (Shaw's) name and serial number. Aooused 
stated that the next thing he knew two military ~olioemen seized him and 
ushered him out to the oar with suoh foroe that his wa.llet fell o\.lt 0£ a 
back pookeii• He wa.a locked up in Columbus without being informed of tM 
rea.aon. later, after acouaed ha.d been asleep for a time, Captain ShsJr 
returned and asked him his "story". When accused started to tell his 
"story"• Captaiu Shaw "a.gain flared up". whereupon aooused asked him "it 
he 1rented to hear m:, story or notu and .wu returned to his oell. . 

4. For the defense. 

Upon being advised of his right to testify under oath, to maka 
an unsworn statement, or to remain silent, the acouaed elected to testify 
under oath. He identified a letter whioh was dated 29 September 1944 
from the Bank of America, 10th and Pacif'io Branch, San Pedro, California. 
Thia letter we.a introduced in erldence. The ba.nk advised aoouaed that the 
monthly statements ba.d been mailed to Camp Phillips or to his mother's ad
dren and that it wa.s incloaing a. oopy of his account ·trom 24 June to 25 
September 1944 (R. 42, Def. Ex. c). Thia oopy was introduced in evidence 
(R. 42, Def. Ex.D), and reflects the in.formation already detailed relative 
to a.oouud'• aooount. Accused stated 1:ha.t on 29 September 1944 he mailed 
a $60 posta.l money order to Lieutenant Miller in a registered letter ad• 
dressed to him at the Henry Grady Hotel. Atlanta, Georgia (R. 41-43). 
There wu introduced in evidence the remitter•s receipt tor a $60 postal 
money order dated 29 September, a copy or aocu.sed•a letter to Lieutenant 
Viller, a postal receipt dated 29 September for registered article No. 
55279, and the addresaea•s return receipt, signed by someone as Lieutenant 
Miller's agent, postmarked, "Atlanta, Georgia", acknowledging receipt of 
registered article No. 55278 on 2 Ootober 1944 (R. 42, Def. Ex. B). Ao
cuaed stated that he made a.11 of the withdrawals shown on the bank state• 
:ment (R. 43 ). 

5. Specification l - living off the post•. In addition to acouaed's 
pleaa of guilty, evidence wa.s introduced which wu amply sufficient to 
support the findings or guilty of this specification and the Charge. Ulder 
the rules laid down and the instructions given him. by superior military au
thority, aoo"Uaed w-aa not eligible to live of£ the post, and when he did 10 
in Tiolation of those rules and inatruction.e, they being legal and proper, 
he committed an act to the prejudice of good order and military diaoipline 
am violated Article of War 96. 
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Specification 2 - drunk and diso!'derly in public. Captain Shaw 
expressed the opinion that accused waa drunk when they reached the police 
atation in Columbus. Georgia. and his description of aooused a.nd his con
duct justify that opinion. Accused had• by his own a.dmisaions. been drink
ing during the evening. The police station was a public place. aooused 
was in uniform. and hie loud and continued use of profe.nity constituted 
disorderly conduct. Eaoh element of the offense alleged·being clearly es
tablished by competent evidence. the record is legally sufficient to support 
the findings of guilty. 

Specifications 3 and 4·_ bad checks. In each of these specifica
tions it is merely alleged that accused wrongfully and unlawfully JDa.de am 
uttered the check involved and the~ wrongfully failed to mainta.in sufficient 
funds in the drawee bank for the check's payment. An intent on the part 
of accused finally to defraud by use of the checks.was neither alleged nor 
proved. The specifications, however. a.re la.id under Article of War 96• 
and an intent to defraud is not essential to render the giving of worth
less checks & Tiolation of this Article of War; nor does it matter that 
both checks in question. were given in payment of pre-existing debts (CM 
249006 (1944), III Bull, JAG, July 1944, p. 290). A wrongful failure on 
the pe.rt of one in the military service to have sufficient funds on deposit 
to meet a check given by him, resulting in the check's dishonor and return, 
is a violation of Article of ·«ar 96 (CM 202027. McElroy. 5 B.R. 347). The 
conclusion is inesoapable in the instant case that accused was culpably a~ 
fault in failing to have sufficient funds on deposit to meet the checks 
in question upon presentation and that his failure in this r~spect was 
therefore wrongful within oontcmpla.tion of military law. About the tilW 
he gave these checks, accused issued other checks which, in their aggregate, 
together with the two checks in question, considerably exceeded his ba.nk 
balance in amount. and he thereby created a situation whereby the payment 
of the respective checks depended upon the order in which they were presented 
for payment. The evidence of record is convincing that a.ccuaed either knew 
he was doing this. i.e•• issuing check• in excess of the amount of his bank 
balance, or, if not, that his failure to kn<JI or re-alize such fact was due 
to his own indi1'ference or negligence, in eilher of which events, his con
duct was wrongful and unlawful (CM 208870. Moore, 9 .B.R. 31• at 42). Be
tween 21 and 27 July. accused was unquestionably aware that his checking 
account we.a exhausted because he was then borrowing money with which to 
pay his ordinary living expenses. He a.lone wrote checks against the $175 
that was deposited on 8 August, and within a few days after this deposit 
had given checks in excess of that amount. Under these circumstances, it 
taxes credulity to believe that he did not know that he wa.s overdrawing his 
account. If he did not, clearly his failure to do ao resulted from his in
different or careless failure to keep track of the checks which he had 
written. Accused appears to have had a regular a.llotmcnt of $75 deposited 
to his a.ocount each month. It is reasonably apparent from the record that 
the extra-$100 deposited on 8 August was the deposit about which he claimed 
his mother wrote him during August. If not, and he expected another deposit 
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to be made, he was negligent in drawing checks against suoh contemplated 
deposit before being assured that it ha4 been ma.de. Ea.ch of the checks 
involved -in this case was presented for payment within a reasonable time 
after it 'W81J received by the payee and, as above concluded, accused's 
failure to have funds ·on deposit to meet them.was wrongful. 

The evidence justifies the inference that the accused issued his 
check to Mrs. Burke as a deceitful ruse whereby to gain temporary respite 
from payment of a just debt, and that his representations to her that he 
did not know the status of his bank account ·but was sure that a deposit 
had been made from which the check would be pa.id were knowingly false and 
made as a part of .this ruse.· ~everal days previous to issuing this check, 
accused issued a number of other checks, including the $60 cheek to Lieu
tenant Miller, which in their aggregate far exceeded his ba.nk balance, 
an:l it was only because payment was refused on the Miller $60 check that 
e.ny balance at all remained to the credit of accused's account at the time 
the check given Mrs. Burke was presented for payment. Accused knew that 
ha himself had not made any deposits in addition to those hereina.bove 
mentioned and there is no evidence of record corroborative of his testimoey 
from which to conclude that he bad grounds to believe that a-rv other person 
bad done so. Yfu.an Mrs. Burke informed a.ocused that the check had been dis
honored and returned, he sought to gain :f\lrthar time by telling her th.a.t 
he would contact his bank, which he never.did. When reapproa.ched a.bout 
the matter a few days later accused was compelled to admit that he did 
not have the money, a.nd his companion paid Mrs. Burke· the ten dollars. It 

•is 	reasonable to assume that Mrs. Burke must have concluded that accused 
had given her the check ·as a stratagem to conceal his inability to pay the 
week's rent which he owed a.nd that accused's representations to her had 
been false, and it must be concluded that under such oiroumstanoes accused 
and the military service were discredited in her eyes despite the fa.ct that 
she had accepted the check after being advised that.it might not be honored. 
Jt was wrong~l and unlawful for a.caused to issue the check under the cir• 
c~tanol!Hi an4 tg then fail to hav~ auffio:tent .funds on dep·osit to meet 
i1i (C.¥ 208@70, M:>ore, _aufr&h 

e. War Department reoordq diacl9se that this officer ia 2i y-ea.ra ot. 
age and, si~~le.- lift is a hig~ 1ohggl graduate, :Immediately ~efQr@ enteriPg
the ,~nice he was em~lo1e4 ~ ~ Qlerical ca.fa.city by Ngrti\ Amerio~ ATl~· 
tion, lnglewood, Ca.l!fo,:rnia, an4 before tha.t a- a clerk in a ,tor~, ~ 
enterl:ld tM @e:ryice as e.n enli;ited ~ Q~ ZL July U4~, Jeryetl, a~ !L l39.tter, 
Chril: in tM fillll4 Artiller,, AA4 at1,;&.ine4 the gra4g of fegh.Jltgi.&.\l nnll. 
qrM~, lJpg~ trad"~tl9~ frpm, Officer~• Qa.qdidate ~gh99l, ~e w~s ~ppg1nt~~ 
,-. t.ieQoAA ~Uu-1:ienant, /,:('rq 9f th~ Uni,te!l S"tE!.te~. Fl.el.I\ Art:Ul..1:1q, Q~ 1~ ~¥ 
19.4~ a.n4 re~orted t9r active dutf the ta.Ill8 4a7, · . 

7, The oourt Wa.Q legaJ.ly ~o~ti,tuted, a.n4 ha.4 Jurtsdhth~ qf ~ 

~gc~~q a.n4 ,ubjeo'lj ~tter, ?lo ,rror, i.n.Juri9~J.y ~ffeoti,~ the @\1:b@t@.~ 

t.t~l riihta gf ~~e ~~quae4 wer~ 09l!ll!litte4 ~urt~~ t~ trl~l, ~ ~9~4 @t 
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Review is of the opinion that the reoord of trial is legally sufficient 
to support the findings and sentenoe and to warrant confirmation of the 
sentenoe. Dismissal is authorized upon oonviotion of a violation of 
Article of Wa.r 96. 

Judge Advooa.te. 

Judge Advocate. 
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-let,. Ind. 

DEC 221944War Department, J..A.a.o., - To the Secretary of War, 

l.. Here.dth tranbmitted for the nction of the President. are the record 
of trial and the opinion of the Board of Retlew in the case of Second Lieu• 
tenant W:IJJ:iam M. Lane (O-J1819J6), Infantry. 1 

2. I concur 1n the opinion of the Board of Review that the record of 
trial 19 legally- sufficient to support the findings at l\)proved by the re
vining authorit1 and sentence and to warrant conflnnation of the sentence. 
Di.Sllliesal is, in fI'J' opinion justified under the circumstances., ·but the for
feitures appear to be unnecessary-. I recar.mend that the sentence be con• 
firmed but that the forfeitures be remitted and that the sentence as thus 
modified be carried. into execution. 

3• Inclosed are a draft of a letter for your signature transmitting 
the Ncord to the President for his acticn and a form of Executive action de• 
signed to carry into effect the recommendation hereinabove made, should such 
action. 1:1eet with approval. 

Myron c. Cramer., 
Major General, 

The Judge Advocate General, 
3 lncls. 

·tncl,1-Rec, or trial. 
lncl,2-0rrt. or ltr. for sig. 

of s;w. 
Incl,J..J'orm of Action• 

(Sentence confirmed but forfeitures remitted. a.c. v..Q. 67, Z7 Jan 1945) 
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WJ,..q 'DEPARI'MENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
\iashington, D.C. {179) 

SPJGN 
CM 267937 

.i 9 uov 1944 
UNITED STAT.ES ) THIRD AIR FORCE 


) 

v._ ) Trial by G.c.M • ., convened at 


) Barksdale Field., Louisiana., 

Second Lieutenant EDWARD· ) 14 October 1944. Dismissal. 

A. MILLER {0-826479)., Air 

·~Corps. 

• OPINION of the BOARD OF REVIEW 
LIPSCCJ.!B., 0 1CONNCR and GOLDEN., Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this., its opinion, to The Judge 
Advocate General. · 

2. 	 The accused ~s tried upon the follow.i.ng Charge and Specifications: 

CHARGE: VioJa tio~ of the $6th Article of War. 

Specification la In that Second Lieutenant Edward A. Miller, 

Section "S"., Key Field CCTS (TR), did., on or about 19 

September 1944., .at or near Vicksburg., Mississippi, wrong

.fully violate paragraph 3 b., Ill Tactical Air Command 

Regulation 62-8., dated 3 August 194h., by flying a P-40N 


,.,i, military airplane at, an altitude of less than two hundred 
(200) feet above the water. - · · · . 

Specification 2: In that Second·Lieutenant Edward A. Miller., Sec
. 	 tion 11Sn., Key Field, CCTS (TR), did, on or about 19 

September 1944, at or.near Vicksburg., Mississippi, wrong
fully violate paragraph 1 a, Arnry Air Forces Regulation 
6o-16A, dated 15 April 1944, by flying a P-40N military air 

. plane in a reckless am careless manner., to wit a under a 
bridge at or near Vicksburg, Mississippi, so as to endanger 
persons and property on the ground. 

The accused pleaded guilt,y to Specification 1 "except the· word, to wit a, 
1wrongfully1"., not guilty to Specification 2, and guilty to the Charge., and 
was found guilty of the Charge and both Specifications. He was 5entenced 
to be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 
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3. The evidence for the prosecution shows that on 19 September 1944 
the accused and two other aviation students were each sent out in a P-40 
on a low level navigation TJJission from 11 Key Field to Brookhaven to 
Vicksburg and ret1il'n11 (Pros. ~s. D, E, F). The minimum altitude prescribed 

- for their flight was two hundred feet (Pros. Ex. C). Shortly after their 

departure .Second Lieutenant Rubert Maurice France, their instructor, 

took off in a P-51 to check on their navigation. Near Vicksburg he saw the 

accused fly his P-40 under a bridge which was only one hundred eight feet 


' "above the surface of the "l'fater11 (R• 5; Pres. Ex:s. D, E, F). 

4. The accused, having been apprised of his rights relative to 
testify:ing or remaining silent, took the stand on his own behalf. When he 
·first observed a P-51 overhead, he 11didn•t know Viho was in the ship or where 
the ship was from11 (R. · 6}. He immediately jumped to the conclusion that a · · 
simulated attack was about to b13 made on him (R. 6-7 ). His reactions were 
described by him as follows: • 

. "* * * Well "l'!'e were already 200 feet and I knew I couJdn 1t 
climb with the P-51. I knew he could outrun me, so I figured 
the best thing to do was just to stay down, and if anything, 
get lower. To my estimation, I do n_ot think a P-.51 would stay· 
'\'dth a 40 on the deck: I swerved on· down perhaps a hundred 
feet and I stayed there. Lieutenant Knight came down, since I 
was leading the flight formation. I saw the P-.51, and also 
Lieutenant Wallace cross over his wmg to :my position.· That 
was at 200 miles per hour,. By the time I collected :my senses 
.and kne"" what was going on, we were so close to the bridge that 
I didn't feel that it would be safe to either chandell to the 
left, - we were fairly low - chandell to the right, or pull 
up. I know definitely I was too close to pull clear up to the 
top without mushing into it. r thought I would chandell to the 
left, but I didn 1t think Lieutenant Kni~ht had seen the P-51. 
He didn 1t appear to have seen it, and he wouldn't expect me to 
chandell to the left, and I would ~ve hit the superstructure 
of the bridge." (R. 7). 

There were ro mres under the bridge itself, Bri.t there "was a high
tension electric line on th9 other side" about one hundred feet away. 
Although it was not "common practice for anyone to attack a plane the.t low'1, 

the accused "had always been told by instructors and supervisors that the 
best thing to do Vihen ••• attacked that low, was to head it down there 

· and stay there" (R. 7). As he passed under the bridge, he was only seventy
five feet abov~ the surface of the Mississippi River (R. 6, 8). 

~ The testimony given by the accused at the trial was in all essen
tial respects the same as that given by him at the pre-trial investigation 
(Der• Xx. 1) • Captain Jac9b R. Hamilton considered· him to be ":my best student 
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as a J2il.ot and officer", one whose "character was above reproach" (Def. 
Ex. 2). 

_ 5. Specification 1 of the Charge alleges that the accused ndid., on 
or about. 19 September 1944, ••• wrongfully violate paragraph Jb, III 
Tactical Air Commarrl Regulation 62-8, dated J August 1944., by flying_a P-40 
N military airplane at an altituc.e of less than two hundred • • • feet above 
the water". Specification 2 alleges that the aocused 11 did., en or about 19 
September 1944, ••• wrongfully violate paragraph la Army Air Forces Regu
lation 60-16A, uatad 15 April 1944, by flying a P-40N military airplane in 
a reckless and careless manner, to wit: Under a bridge at or near Vicksburg, 
Mississippi., so as. to endanger persons and property on the ground"• Both 
offenses were laid under Article of War 96. · 

ParagraJh Jb of III Tactical Air Command Regulation 62-8, dated 3 
~ug~t 1944, states that, "Aircraft will not be flown at an altitude below 
two hundred (200) feet above the ground or water except" in certain in- _ 
stances not pertinent to the facts herein involved. Paragraph la of Army Air 
Forces Regulation 60-16, dated 15 April 1944, reads as follows: 

•a. Reckless Operation. An AAF pilot will not operate air 

craft in a reckless or careles& manner, or so as·to endanger 

friendly aircraft in the air, or friendly aircraft, persons, or 

property en the ground". .• 


In piloting a P-40 under a bridge only one hundred and eight feet 
above the Mississippi River, the accused flagrantly violated both of the fore
going provisions. Although no damage was done, the slightest mishandling of 
the plane might have resulted in loss of life and substantial damage to 
property. The evidence beyond a reasonable doubt sustains both Specifications ..... 

.6. The accused, who is single and about 20 years old, attended high school 
for three years 'but was not graduated. He had enlisted service from 2 
March 1943 to 11 Marcil 1944. On 12 }larch 1944 he was connnissioned a second 
lieutenant.. Since this last date he has been on active duty as an officer • . 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. Iri 
the opinion of the Board of P.eview the record of trial is legally sufficient 
to support. the findings and. the sentence and to warrant confirmation thereof• 
Dismisl?B.l is authorized upon conviction of a violati~n of Article of War 96 • 
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S:PJGH 
C;J 267937 

1st Ind. 
DEC 4. 1944 

Vfar Departoent, J.A.G.u., - To the Secretary of War. 

l. HerEr.ti. th transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of Second Lieutena~t Edward A, lli.llcr (0-826479), Air Corps. 


2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and sen
tence and to warrant confirmation thereof. I recommend that the sen
tence be confirmed but comnuted to a forfeiture of pay of $75 per 
month for nine months and that the sentence as thus modified be or

•dered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial to the President for his action, and a 
form of Executive action designed to carry into effect the foregoing 
recommendation, sl1ould such action meet :with approval. 

Myron C. Cramer, 

Maj or General, 


The Judge Advocate General. 


4 Incls. 
Incl l - Record of trial. 

Incl 2 - Dft. of ltr. for 


sig. Sec. of War. 

Incl 3 - Form of 1:x:ecutiye 


action. 

Incl 4 - Memo from Commanding 


General, A.AF. 


' (Sentence confirmed but commuted to forfeiture of $75 per month 
for nine months. G.c.u.o. 9, 5 Jan 1945) 
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WAR DEPARTU:N'I' 


A.rrrry Service Forces 

In the Office of The Judge Advocate General 


Washington, D. <c. 


SPJGH 
Cl! 267967 

1 5 MAY 1945 
U N I T E D S T A T E S'. ) ANTIAIRCRAFT ARTILLERY TRAINING CENTER 


) 

v. 	 } Trial by G.C.M., convened at 

) Fort Bliss, Texas, 23 October 
Lieutenant Colonel WILLA.RD) 1944. Dismissal• 

.L. WRIGHT (0-16ll4), Coast) 

Artillery Corps. ) 


OPINION of< the< BOARD OF REV.IBVl 
TAPPY, GilIBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review hae examined the record of trial 1n the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate .General~ 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHAR.GE Ia Violation of the 95th Article of War. 

Specification 1: In that Lieutenant Colonel Willard L. Wright, 
Antiaircraft Artillery Officers Replacement Pool, Fort 
Bliss, Te:xas, did, in the Hilton Hotel, El Paso, Texas, 
on or about 13 September 1944, use orally and publicly, 
the following contemptuous and disrespectrul words against 
the personnel· and administration of Antiaircraft Artillery 
or the United States Army, to wit: "Antiaircraft is the 
worst branch of the service and not doing a thing in the 
war; the only thing Antiaircraft would be fit for would be 
to dig foxholes for the Infantry; Antiaircraft Generals, 
including the present general here at the Antiaircraft 
Artillery Training Center, are the dregs of the Army and 
should be done away with•, .or worde to that effect. 

Specification 21 In that Lieutenant Colonel Willard L. Wright, 
***,did, at the Knox Hotel, El Paso, Texas, on or about 
l April 1944, wrongfully make unnatural advances rupon the 

• 
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pe:eon o! Corpo:r&l. 01:1.ttord J., 1?.,1.11, 1 malt, trHl.7 · 
with h11 11And1 and k1111ns 1iid 00rp0r11 Ol1ttord A,
Boan on tho mouth, 

OlW\Glil 111 V1ol1t1ou. ot tho 9,r4 Art1olo ot War, · 

. (11.nd.tn~ ot not ~Ut1), 


ip101t104tio~ 11 ,(finding ot no\ ¢.lt7), 

ip,o1t1o,t1oo 21 (r1ru11n1 ot no\ l',Ul't), 

·o~ 1111 V1olat1on o: tho 96th Artiolt ot War. 

8pao1tioat1on 11 IA thA\ ltioutonu\ 0o1ont1 TfSllard L, 
Wright, * * *, 4141 1\ tho Xnox Ho"ttlt 11 h10, toxa1, 
OA or abou.t l .lpr1:i. 1944, wrQA;tull.7 a.rinJc 1ntoxioa\1ns 
liJiu.or it\ tho oompG1 ot 1Dli1tod mtn, 

Sp101t1o•tion 21 (F1M1ns ot not SU,11'7), 

Speo1t1oat1oll 3• In that t.i,uwnant 00101111 Willard L, 

Wrisbt, * * *, baT1nS tak111 u oath 111 an ottio1a1 

inv11tigation bttor, Majw Oharl•• I, DtZT7, Jr,t . 
lnlpootor Genoral'• Dtpartm,nt, a oompet,nt per1on,
that ht would tt1tit, trul,1 did, at Fort B1111, T1xa1, 
on or about 2l September 1944, will.tulJ.1, oorrupt17, 
and oontrarr to 1uoh oath, tt1tif7 in 1ub1tano,, that 
ht had not been noentl.1' in the Dog-Houa,, a publio 
room in the Oort.ea Hotel, El Pa10, 'l'1xa1 J that he bad 
never invited aD7 ot the 1oldi1r1 up to h1I room, which 
teatim0D7 ••• a material matter and whioh he did not 
then belin, to be true. 

He pleaded not guilt7 to all Charges and Speoitioationa. Re w1.1 to\1114 . 
not guilty ot Charge II and its two Spec1.t1cat1ona• not cuiltr ~t Speo:f..• 
tication 2 of Charge III and guilty ot all other Charges and Speoit1ca• 
tions, except that 1n the case of Specification 3 ot Charge III be wu 
found not guilt,- ot the words "that he bad not been Ncenti, in the Doa• 
House, a public room 1n the Cortez Hotel, El Paso, Texas.• No evidence 

. of •DT previous conviction was introduced at the trial. He waa eentenced 
to be dismissed the service•. The reviewing authorit7 approved. the aen• 
tenoe and forwarded the record or trial tor action uncler Article ot War 
48. 

3. Evidence tor the prosecution relating to the otfenaes ot which 
accused was conTicteda 

,1. specit1catiog, 1 ot Charge i 
Sergeant Harold F. Busajaeger, Headquarters and Headquarter, 


Battery, Antiaircraft Artillery Training Center, Fort Bliss, Texa1, 
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testified that at about 5 p.m. 13 September 1944·he was drinking a bot
tle or beer in the Continental Bar or the Hilton Hotel, El Paso, Tex.as. 
He was seated at the bar. The accused came in and sat down on a stool 
to the right or the sergeant and approximately two feet from him. The 
next three stools to the right ot the accused were occupied by- a civilian 
and t-Ro Air Corps enlisted men respectively (R. 10, 12, 16). The accused 
ordered a bottle or beer and commenced a conversation with the sergeant, 
asking him if' he had been to Juarez lately. The sergeant replied that he 
was going that night. Further conversation was related by the sergeant 
as follows (R. 10, 11): 

11*,* * He asked me what the percentage allowed to go to Juarez 
was, and I said one percent, and then he asked me if' I knew 

• • what the Biggs Field percentage was and I said I didn't knOl'I, 

and then he asked me what m-,- station was and where I was 

located, and I said AA.ATC Headquarters. He asked me how long 

I have been here, and I told him about two years. He said 

•aow d.o you stand it? 1 , and he said he had been in the AAAORP 
for quite some time and hadn't accomplished a thing over there, 
and then began talking about the A:rrrv I believe, and he said 
that the Army was terrible .and it was a good Arm:, back in the 
Thirties--1932 I believe he said, and he began talking about 
Antiaircraft and said that AA wasn't doing a thing in the War 
and the only thing it was good for was to dig-foxholes for the 
Infantry and he said all he wanted to do was to get the AA Patch 
orr his sleeve and then he said that Antiaircraft Generals, in
cluding the present general at the Antiaircraft Artilleq Train
ing Center were the dregs of the Army and should be done away 
with. I told him I thought be had a rather harsh attitude 
towards the army, and he said they brought it on him, as he had 
tried to transfer about ten times and nothing had happened. 
Then he asked me if' I have ever tried- to transfer and I said I 
have a couple of times but never did make it, so he said that 
he didn't think a person was any good unless he tried to trans
fer. Then I believe we had a couple more bottles or beer and 
be said he had to leave and wash tor dinner, and that he was 
going to come back later on to the Continental Room." 

The conversation· lasted about 20 minutes, during which time the accused 
drank three bottles or beer (R. 12, 17, 18). He was not drunk (R. 16). 
The room was "very quiet" (R. 18) and the accused talked in a "loud voice" 
(R. 13). In addition to the sergeant, those present at the time the ac
cused uttered bis critical remarks, related above, included the civilian 
and the two Air Corps enlisted ~n who were fseBted to the right or the ac
cuse·d, the bartender, who was "within two feet" or the sergeant, and the 
accused, and there might have been two persons on the sergeant's left 
{R. 12, 15, 16). The p.ccused, while talking, turned his head a number 
or times so as to face those about him {R. 14). On the follOl'fing day, 
14 September 1944., the sergeant reported the incident to Major Robert .l. 
Klockau, the S-2 at Headquarters Antiaircraft Artillery Training Center 
{R. 17). 
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' .:e. Spegifica.tion g of' Charge I and Speeifieation l ot 

Charge III 

Corporal Clifford A. Bean, 582d Antiaircraft Automatic 
Weapons Battalion, Fort Bliss, Texas, testified that on l April 1944 
he attended a party held in a room on the second or third floor or 
the Knox Hotel, El Paso, Texas (R. 21). He arrived at the party at 
approximately 6 p.m. and remained until midnight. The accused was 
already there when Bean arrived and he remained at the party until 
after Bean left, near midnight. Four other persons were also present 
at the party, namely, Corporal D,ari/ Jackson, Corporal Evert L. Gish, 
and two civilians whose llaIDeS Bean did not know. Three quarts of rum 
were consumed at the party throughout the evening. Bean saw the ac
cused take several drinks of rum during the course or the evening. No 
other officer was present. All of the military' personnel present were 
in uniform. The r-,om in which the part7 was held was a "large room" 
and "was either a double room or two adjoining rooms" (R. 21•24). Bean 
had seen the accused "on several occasions" prior to 1 April 1944 (R. 25). 
Bean's testimony ct>ntinues, in part, as follows (R. 25): 

11Q During the course of that evening, did anything 
rather unusual occur regarding yourself and Colonel Wright? 

A Yes, sir, the Colonel became very affectionate. 
Q Will you relate to the court the circumstances of 

that occurrence? 

A Well, sir, be kissed me about three times on the 


mouth and at the same time fondled my penis • 
.. 
Q Have you testified that be kissed you? 

A Yes, sir. 

Q And he kissed you where did you say? 

A On the mouth, sir. 


· Q Did he kiss you on the mouth once or more than onoe1 
A About three or tour times. 
Q At the time he kissed you did he do anything else 

rather unusual? 
A Yes, sir, be fondled my penis. 
Q With what did he fondle your penis? 
A His hand, sir. 
Q Do you recall, did he use one hand or both hands? 
A Just one band, sir, he had one hand around my back. 
Q In what period or time did those incidents take place1 
A During the.. evening, sir, later in the part7, towards 

the end of the party just before I left, in the latter part o! 
the evening.• 

All o! the soldiers and civilians mentioned above were present at the 
party throughout the time that Bean was there (R. 25). Bean saw the ac
cused a number o! times after 1 April, and on these occasions be spoke 
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to the accused and the accused spoke to him (R. 26). On cross

examination Bean testified, in part, as !ollO\ls (R. 29, 30): 


"Corporal, you have testifie.d that the Colonel made 
1 

unnatural advances toward you, is ·that right? 

A That's right, sir. 

Q Did 1ou attempt to stop him? 

A I had been drinking, sir•. 

Q I want a definite answer, yes or no? 

A No, sir, I didn't. 

Q In the second instance, did you make any attempt 


to atop him? 
A No, sir. 
Q In the third instance? 
A No, sir. 
Q In the !ourth 1nstance'1 
A I don't recall if there was a fourth instance. 
Q Do you recall definitely that there was not a fourth 

instance? 

A -I am sure or three. 

Q But yo~ are not p9sitive that there were more than 


three? 

A I am not positive, I believe there were, sir." 


He also testified that he is referred to by his friends as "Clift" and 
by no other name (R. 33). · . 

Private First Class (formerly Corporal) Evert L. Gish, 1852d 
Service Unit, Fort.Bliss, Texas, testified by deposition that he attended 
a party in a room in the Y..nox Hotel on or about 1 April 1944 (R. 34; Pros. 
Ex. A). There were present a~ the party Corporal Jackson, Corporal Bean, 
the accused "and, I'm not sure; but I believe Sgt. Tudor and Sgt. Gill" 
(Pros. Ex. A, first page). Those at the party were drinking rum, and Gish 
saw the accused drink "at least halt a dozen drinks" (Pros. Ex. A, second 
page). The accused "was being rather affectionate toward everybody there. 
I eaw him kiss Bean and play with h1m, but he did about the same thing· 
with the others.*** I saw Lt. Col. Wright kiss Bean on the face and 
on the mouth." When asked how inany tiJlles he saw the accused kiss Bean, 
Gish replied: "I don't recall exactly, but it must have been at least 
two or three different ti.Jnes. * «· * I saw Lt. Col. Wright putting his 
hands on Bean and patting him in the region of the crotch.*** I can't say 
positively that Lt. Col. Wright did fondle the genitals of Cpl. Bean, 
but it surely looked like he did.n These activities continued "about . 
two hours or more" and did not seem to Gish to be "very unusual" (Pros.
Ex. A, second page). When asked on how many different occasions he saw 
kissing and fondling, Gish replied: "Every t1me Lt. Col. iiright would 
kiss anybody he would fondle them at the same time.• Gish was never 
invited to the accused's room. "He never seemed to go for me." The 
room in which the party was held was s'igned for by Gish and Corporal Jackson 

5 



(188) 

jointly, the former using the l1&lC8 "Ed Lewis" (Pro,. Ex• .1, third 

page). The defense interposed no objection to the introduction ot 

Gieh's deposition (R. 34). . 


. . 
,2. · §peeification 3 or Charge III (portion th,reof'. ot which 

tbe accused was round, gu.11:tx) · 	 , · 

1'he prosecution introduced into evidence, without objection, 
a transcript ot the testimozu given by the accused under oath, on 21 
September 1944, in an otticial investigation ot the accused conducted 
b7 l!ajor Charles W. Berey, Jr., Inepeotor General at Headquarter,, Anti• 
aircratt Replacement Training Center, Fort Bliese, Texas (R. 59, 60; Pros. .
Ex. G). Major Be?T7 bad been duly designated to conduct the investiga• 

· 	tion and the oath taken b7 the accused was d~ administered by Major 
Berey {R. 59). At the time of the investigation the accused waa tu1l.7 
advised as to his rights as a witness, and the teatimon, which he gave 
in the investigation was !reel7 and voluntarily .-given (R. 60). In the 
course ot such investigation the accused denied that he bad ever been 
acquainted with •sergeant Clittord Bean", "Private William Gish", "Cor• 
poral Harvey o. Therriault" or "a man by the name ot 'Clitf''"• Further, 
he was asked1 "You have never invited any ot the soldiers up to 1our 
room?• to which he replied& "That's right, I never have" (Pros. Ex. G). 

Corporal Harvey J. Therriault, Battery B, 147th .Antiaircraft 
Artiller.r Gun Battalion, Fort Bliss, Texas, testitied. that "sometime in 
May" 1944 he met the accwsed 1n a public room, known as the "Dog House•, 
in the Cortez Hotel, El Paso, Texas (R. 61). He had seen the accused 
previously- but had not met him (R. 62). On the occasion when he met the 
accused, the two or them conversed about matters pertaining to their "own 
outfits• until closing time at the Dog House, which waa 10:JO p.m. .lt 
that time the accused invited Therriault •to have a drink in his hotel 
room with him". The accused said, "Wey don't you come over to J'lf1, hotel 
room and have ,a drink with me before you go out?" to which Therriault . 
replied, 11Sorry, sir, but I have to get in before curfew hours. 11 .A.ccused 
renewed the invitation, saying, "You could. have a !ast one with me, it 
isn't too late." Therriault again declined, and lett. He has seen the 
aocused·s1nce that evening "rather trequen~" (R. 62). bn cross
exaro,nation Therriault was asked whether·he had seen the accused •recentl7, 
sine~ he came back to Fort Bliss" and he replied in the affirmative. It 
was then shown that on 26 August 1944, while testifying under oath in an 
ofticial investigation, he had anSifered, "No, sir" to the. same question. 
Asked 1t he could explain this contradiction, Therriault replied, 1No, 
sir, I can't" (R. 63, 64). . 

Roy Elliott, Assistant Manager ot the Cortez Hotel, testified 

that the accused registered at the hotel on 11 August 1944 and was as• 

signed Room No. 6/1). Later, on 14 August, accused was transferred to 

Room No. 812, which he occupied until 11 October (R. 67, 68). Several 

enlisted men inquired for the accused at the hotel. "Some or them" 
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would ask for the accused's.room number, "and also some of them would 
ask if he was in his.room." Those who inquired if he were in his room 
"were referred to the house' 'phone, and the ones that asked what his 
room number was were given the room number. tt After making their inquiries 
"they would go to the elevator" (R. 69). 

Technician Fourth Grade Jay H. W. Pur,sel., School for Medical 
Technicians, William Beaumont General Hospital, El Paso, Texas, testified 
that he was inducted into the Army 1 July 1943. He has knoun the accused 
since February 1944, during which time his acquaintance with the accused 
•centered primarily about the Continental Room or the Hilton Hotel and 
tqe Dog House of the Cortez Hotel." He "drank beer11 with the accused 
"on several occasions", and the accused.invited him to dinner "several 
times" but he declined the dinner invitations. The accused left Fort 
Bliss about the middle of !lay 1944 and returned about ll August (R. 36).
On or about 11 August 1944 Pursel received a note from the accused, 
written in pencil, reading as follows (R. 36, 56; Pros. Ex. F): 

"Dear Jay: C-640 

Am back at Bliss after a sojourn 
in Colorado. Will be at the Cortez for 
time being. Look me up. 

Bill" 

On or about the same day, 11 August 1944, Pursel went to the Dog liouse 
"not to look up Colonel ~·fright, but just to have a few beers. 11 The ac
cused came in and greeted Pursel, and the two of them 11 had a beer or 
two together." The accused then invited Pursel 11 to come to his room 
for a drink of liquor." Pursel accepted and accompanied the accused to 
his room, which was Room 640 in the Cortez Hotel (R. 37). In the room 
each of them had three mixed drinks of whiskey and ginger ale. Pursel 
was a Technician Fifth Grade at that time and was in uniform (R. 38). 
Upon leaving the accused's room, the two of them dined together at the 
Hotel Paso (R. 39). On the following evening, 12 August, Pursel and the 
.accused dined ·togethe~ again at the Hotel Paso, following which they 
went to the accused's room in the Cortez Hotel where they had "several 
drinks" of whiskey and ginger ale. This was the same room they had been 
in on the previous evening, Room 640 (.a. 40, 41). Again, on 26 August, 
the accused invited Pursel to his room in the Cortez Hotel and Pursel 
went with the accused to the room. On this occasion accused was occupy
ing Room 812 (R. 43). 

4. Evidence for the defense: 
/ 

The accused., conversant with his rights as a witness, was sworn 
as a witness in his own behalf. His testimony relative to the various 
Specifications of which he was convicted will be summarized under the 
respective titles of such Specific6tions! 
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R.• Specification 1 or Charge I 

He has no recollection or being in.El Paso on l3 September 
1944, whioh was a Wednesday. He did not "go to tolln very often week
days." He does remenber being in the Hilton Hotel on the particular 
day to whioh he thinks Specification 1 or Charge I has reference. On 
that occasion he had a conversation with an enlisted man at the place 
alleged. He does not know whether the enlisted man was Sergeant 
Bussjaeger, because the man "didn't make an impression" on him. Some 
reference was ma.de to the progress or the war and to the German generals. 
He at the time made the statement that he "did not think the generals 
were worth a damn." "There was no intention or applying these remarks 
.to any' or the officers or the Antiaircraft Artillery." He has never 
publicly criticized the leaders of the Anty. He has a high regard for 
the Commanding General or the Antiaircraft Artillery- Training Center. 
He did make the comment that "there was not much chance for action in 
the Antiaircraft'' since "they were breaking up outf'its right and left" 
(R. 78). 

R• Specification 2 or Charge I and Specification l or 
'Qharge IU 

"The allegations made 1n Specii'1cat1on 2 to Charge I are 
pure fiction. I haven.aver known Corporal Clifford Bean; I have never 
kno-,m Pdvate Gish; I have never ber::n in the·1:nox Hotel; I do not know 
where it is. I hsve never made unnatural advances upon anyone." The 
accused further testLCi.o l that he did not drink intoxicating liquor 
with enlisted men on 1 April 1944 (R. 'n). . 

S• Sped:ication 3 of Charge III (portion thereof of which 

1ccused WF.1S found guilty) 


, He admitted writir.g the note (Pros. Ex. F) to Pursel, except 

the letter and figures 11C-640" which he stated were not in his handwrit• 

ing, but he "did not consider that an invitation to cqme up to m::, room" 

(R. 79, 80). He first met Pursel in the Continental Room or the Hilton 
Hotel in March 1944. Pursel introduced himself to the accused and asked 
if he could talk with- him. In the conversa.tion it developed ths. t Pursel 
had spent a long time in I:ew York and had had a part 1n the play "Lire 
'l/1th Father. 11 , This "reminded me of m::, interest in the staee too. 11 Also, 
Pursel had attended LaFayette College, which is located near the accused's 
home town. It was found that they "had a good d£lal in common to talk 
ubout. 11 The accused had no reason to believe that Pursel 11was anything 
but a pleasant, clean, upstanding young man." He did not see Pursel 
acain until the first part of ray. On that occasion the accused was 
sitting at a table in the Continental 3.oom of the Hilton Hotel wben 
Pursel came up and commenced a conversation. After a few minutes Pursel 
left, saying that he bad an engacement. Before leaving, he wished the 
accused luck on his expected transfer and requested the accused to look 

8 



(191) 

him up if the accused ever came back to Fort Bliss. Accused·did not 

see· Pursel again "until sometime ·1n Aut,ust 1944." He returned to 

El Paso from Colorado late in the afternoon or 11 August, and did not 

see Pursel on either the 11th or the 12th or August. On the 13th of 

August an enlisted man spoke to him in the Continental Room, stating 

that he was a friend or Pursel and that he had heard Pursel speak or 


· the accW:l_ed. He thereupon wrote the note to Pursel (Fros. Ex. F) and 
handed it to the enlisted man for delivery to Pursel (R. 72-75). Ac
cused "did not actually see Pursel until towards the end or August." 
They met by chance in the Continental Room, had a drink together and 
the accused took Pursel to dinner. After dinner Pursel asked the ac
cused for a ride back to camp. Accused agreed to take him but stated 
that he would have to go by his hotel and change his clothes. When 
they reached the Cortez Hotel accused told Pursel "he would have to 
wait." Pursel then asked permission to use the bathroom facilities 
in accused's room, which was granted. Accused changed his clothes 
and they went directly back to Fort Bliss in accused's car (R. 75). 

It was stipulated that if Brigadier Generals James R. Townsend, 
Lester D. Floury, Edward Barber and John W. Weckerling and Colonel Ernest 
B. -'Thompson were present in court each of them would testify that he has 
served with the accused, that in his opiniQn the character and reputation 
or the accused are excellent and that he knows of no immoral or homosexual 
tendencies on the part or the accused (R. 70; Def. Exs. 2, 3, 4, 5, 6). 

·. The defense introduced, without objection, a deposition or 

Colonel Lawrence Mcilroy Guyer, General Starr Corps (R. 71; Der. Ex. 9). 

Colonel Guyer and the accused were in the same regiment at Fort Totten, 

Uew York, from 19.32 until 1935. Throughout this period he had close 

personal contact with the accused and observed him daily in the perform

ance of military duties; also, the accused often visited in his home. 

He regards the "accused to be or the highest character and the most 

scrupulous and irreproachable personal habits." The accused "was 

particularly insistent that enlisted men rigidly observe the rules or 

military courtesy" and the witness does not recall 11a single occasion 

on which he [the accusei} would permit familiarity, disrespect, or cheap 

conduct on the part of any enlisted man in his presence." Among the 

friends and associates or the witness "the accused stands out as an of

ficer who was particularly and most markedly aloof and distant from 

enlisted men." 


The defense also introduced, without objection, depositions 
of Brigadier General John B. Maynard, Brigadier General Evans R. Crowell, 
Colonel James F. Hgwell, Lieutenant Colonel Edward E. Farnsworth and 
Captain Richards. Campbell (R. 71; Def. Exs. 7, 8, 10, 11, 12). These 
individuals vouched generally for accused's reputation for good character, 

5. The testimony of the accused, in sum, amounts to a general 

denial of all charges against him, unsupported by any corroborative 
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evidence. Except for the testimony of the accused, the evidence ad
duced by the prosecution relative to each offense of which the accused 
was convicted is uncontroverted. In these circumstances, it was the 
function and duty 6f the court to consider all of the competent evidence 
introduced at the trial and to accord to it that weight and credence 
which in the judgment of the court it was entitled to receive, rejecting 
such portions as it believed to be unworthy of credence or otherwise 
untrustworthy (MCM, 1928, par. 124; CM 128252, Heppberger). It is 
evident from the findings of guilt7 of the offenses charged in Specifi 
cations 1 and 2 or Charge I and,. Specifications 1 and 3 of Charge III 
that the court disbelieved the testimony or the accused relative to 
those Specifications. This it was entitled to do. 

. 
6. With respect to Specification l of Charge I, the evidence 


shows that at the time and place alleged the accused, in the presence 

of at least three enlisted men and two civilians, declared in a loud 

voice that the Antiaircraft 11wasn 1t doing a thing in the War and the 

only thing it wa.s good for was to dig foxholes tor the Infantry" and 

that the "Antiaircraft Generals, including the present general at the 

Antiaircraft Artillery Training Center, ,ere the dregs or the Army and 

should be done away withn {R. 11). This Specification is laid under 

the 95th Article of War. The Manual for Courts-Martial, 1928, cites, 


. as examples or violations or this Article, nusing insulting or defam
atory language to another officer in his presence, or about him to 
other military personsn (par. 151). Similarly, Ylinthrop' s r.:ilitary- Law 
and Precedents, Second Edition, cites, as an example.of a violation of 
this Article, "Making false or calwunious reports or statements in regard 
to a commanding, {or other), officer" (Reprint, p. 7~). 

The accused, in characterizing the Commanding General of the 
Antiaircraft Artillery Training Center as one or the "dregs" of the Army, 
was attacking his own c~mma.nding officer, since he himself was a member 
of that command. The term "dregs" carries with it not only a connotation 
of incompetence, but also one or moral impeachment. ~abater defines it 
as "the vilest and most worthless 'part of anything", citing Dryden, "The 
dregs and rubbish or mankind" (Webster's International Dictionary, Second 
Edition). 

In using the language which the evidence shows he used, in a 
public place and in the presence of both military personnel and civilians, 
the accused clearly exceeded the tolerance of criticism permitted to a 
commissioned officer and was guilty of conduct unbecoming an officer and 
a gentleman in violation of Article of War 95. The offense is aggravated 
by the fact that the enlisted man, to whom his remarks were primarily ad
dressed, was himself a member of the same command. 

7. Yiith respect to Specification 2 of Charge I and Specification l 
of Charge III, the evidence presents the revolting picture or the accused, 
a lieutenant colonel, attending and participating in a drunken debauch, in 
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company with at least_three enlisted men and two civilians, in a room 

of the Knox Hotel, ~a Paso, Texas, from about 6 p.m. until about mid

night on l April 1944. Three quarts of rum were consumed during the 

evening, with the accused drinking a generous portion of it. The ac

cused made numerous unnatural advances toward Corporal Bean and others 

present, and kissed Bean on the face and mouth at least two or three 

times, fondling his genitals on each occasion. The evidence thus fully 

supports the allegations of both Specifications. 


Specification 2 of Charge I, alleging unnatural advances 
toward Corporal Bean, is laid under the 95th Article or War. The Manual 
for Courts-Martial, 1928, in describing the conduct denounced by this 
Article, provides, in part, "The conduct contemplated is*** action 
or behavior in an unofficial or private capacity which, in dishonoring 
or disgracing the individual personally as a gentleman, seriously com
promises his position as an officer and exhibits him as morally unworthy 
to remain a member of the honorable profession of arms" (par. 151). Re
garding this Article, Winthrop I s Military Law and Precedents, Second 
Edition, states, in part (Reprint, p. 711): 

11 * * * As the Article no\l stands, it is no longer essential, 
to expose an officer to dismissal, that his conduct as 
charged should be infamous either in the legal or the col
loquial sense; nor is it absolutely necessary, (though this 
will often be its effect,) that it scandalize the military 
service or the community. It is only required.that it should 
be 'unbecoming'--a comprehensive term including not only all 
that is conveyed by the·words 'scandalous' and 1 ini'amous 1 but 
more. 11 

It could hardly be denied that the conduct of the accused in ma.king un
natural advances toward Corporal Bean, as alleged in the Specification 
and under the circumstances established by the proof, was not only 11 un
becoming11 but 'llas grossly "scandalous" in character. In the opinion of 
the Board of Review it constituted a flagrant violation of the 95th 
Article of r;ar. . 

Specification 1 of Charge III, alleging drinking with enlisted 
men, is laid under the 96th Article or War. Accused's guilt of the of
fense alleged is clearly established by the evidence. The drinking or 
intoxicating liquor by a commissioned officer with enlisted men has 
uniformly been held to constitute a violation of the 96th Article of 
War (CM 234558, Field, 2l B.R. 41, 52; CM 236555, Johnston, 23 B.R. 57). 

8. With respect to Specification 3·of Charge III, the evidence 
shows that the accused testified under oath, in an official investigation 
conducted by an officer of the Inspector General's Department, on 
21 September 1944, that he had never invited any soldiers up to his room, 
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whereas in fact he had invited Corporal Harvey J. Therriault to his 
room on at least one occasion in May 1944, ~nd had invited T/4 Jay
H. W. Pursel to his room on at least three separate occasions in 
August 1944. _ 

Section 125 or the Federal Penal Code of 1910 (18 U.S.O. 231) 
provides a 

"Whoever, having ta.ken an oath before a competent 
tribunal, officer,-or person, in any case in which a 
law of the United States authorizes an oath to be ad
ministered, that he wili testify, declare, depose, or 
certify truly, or that any written testimony, declaration, 
deposition., or certificate by him subscribed., is true, shall 
willfully and contrary to such oath state or subscribe any 
material matter which he does not believe to be true, is 
guilty of perjury, and shall be fined not more than $2,000 
and imprisoned not more than five years." 

Section 18J, Revised Statutes, as amended (5 U.S.C. 93) pro
vides: 

"Any officer or clerk ot any of the departments law• 
.fully detailed to investigate frauds· on, or attempts to 
defraud, the Government, or any irregularity or misconduct 
of any officer or agent of the United States, and any officer 
of the Army, Navy, Marine Corps, or Coast Guard, detailed to 
conduqt an investigation, and the recorder, and ·if there be 
none the presiding officer, of any military, naval, or Coast 
Guard board appointed for such purpose, shall have authority 
to administer an oath to any witness attending to testify or 
depose in the course of such investigation." 

It appears from the record of trial that the investigation referred to 
in the Specification was for the purpose or looking into the possible 
misconduct of an officer or agent of the United States. The officer de
tailed to conduct the investigation had authority to administer an oath 
to any witness attending to testify in the course of such investigation. 
The investigation constituted a case in which a law of the United States 
authorized an oath to be administered and a false statement of a material 
matter made by & witness under oath in the course of such investigation 
amounted to perjury within the purview of Section 125, Federal Penal Code 
of 1910, ,rumn. Such perjury is embraced in those crimes, not capital and 
not made punishable b;r another Article of War, which are denounced by the 
96th Article of War (CM 201765, Scri~ber, 5 B.R. 297). Accused's false 
statement that he had never invited any soldiers up to his room patentl;r 
related to a material matter in the investigation. In the opinion of the 
Board of Review the evidence fully establishes accused's guilt of the of
fense.alleged. 
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9. The records o! the War Department show the accused to be 45 
years ot age and single. He was a cadet at the United States Military 
Acade~ from 1 July 1921 until 12 June 1925, when he was commissioned a 
second lieutenant o! Field Artillery. He was promoted in the Regular 
Army- to first lieutenant on l November 1930; to captain on l tugust 1935; 
and to major on 12 June 1942. He was transferred to the Air Corps on 
1 November 19Z7, and to the Coast Artillery Corps on 30 June 1932. He 
was commissioned a major in the Army- or the United States on Jl January 
1941; and was promoted to lieutenant colonel, Arrq ot the United States,· 
on 9 September 1942. From l.930 through 1943 he received three annual 
efficiency ratings or superior, seven or excellent, three or ver:y satis
ractocy, and one or satisfactory, his annual ratings for the last three 
years being as .tollowss 1941, very- satistactor:y; 1942, excellent; and 
1943, excellent. His e!ficienc1 reports contain remarks attesting to 
his placid, unassuming manner and to his thoroughness, his industry and 
his torcet'ulness as an officer. 

10. In accordance with accused's request, he was represented at 
the trial by Lieutenant Colonel William J. Cleary, C.A.C., with the 
regularly appointed defense counsel and assistant defense counsel acting 
as associate defense counsel. 

11. On JO December 1944 the Board ot Review heard oral arguments or 
Messrs. Samuel T. Ansell and Roger Robb, or the tirm or Ansell & Ansell, 
Tower Building, Washington, D. c., special counsel tor the accused. Also, 
the Board has considered, in so far as they relate·to the legal suf£icienc1 
or the record or trial, a brief tiled in this case by th~ !irm ot Ansell & 
Ansell prior to the oral arguments and a further brier, entitled "INFORMAL 
MEMORANDUM FOR BOARD OF REVIEW UO. l", filed l:>y the same 1'irm subsequentl.3 
to the oral arguments. The affidavits appended to the original brier and 
the assertions ot fact set·out in both briefs and not contained in the 
record or trial have not been considered b1 the Board or Review, since 
consideration or those matters would be outside or the province and authority 
or the Board. 

12. The court was legally' constituted and had jurif!diction ot the 
accused and the subject matter. No errors injuriously atf'ecting the 
substantial rights of the accused were colll!Ditted during the trial. In 
the opinion or the Board o! Review the record or trial is legally sut
tieient to support the findings or guilt1 and the sentence and to warrant 
confirmation or the sentence. Dismissal is authorized upon the conviction 
or an officer or a violation or Article or War 96, and is mandatocy upon a 
conviction or a violation of Article or War 95. 

~a.J ff'-1-~ Judge Advocat.e,- ..----y 

~/.,.///rMM; //; Lw:c1: Judge Advocate. 

2/ ¼¥::¢:-;~ , Judge Advocate. 
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SPJGH-CM 267967 1st Ind 

Hq ASF, JAGO, Washington 25, D. C... 4 JON 194-5 
T~~ The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated lla.y 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Lieutenant 
Colonel Willard L. Wright (0-16114), Coast Artillery Corps • 

• 2. Upon trial by general court-martial this officer was found 
guilty of (a) using contemptuous and disrespectful language against 
his commanding officer and the personnel and administration of the 
Antiaircraft Artillery of the United States Army in violation of the 
95th Article of War (Spec. 1, Chg. I); (b) wrongfully making unnatural 
advances upon an,enlisted man in violation of the 95th Article of War 
(Spec. 2, Chg. I); (c) wrongfully drinking intoxicating liquor6 in the 
company of enlisted men in violation of the 96th Article of War (Spec. 1, 
Chg. III); and (d) statutory perjury in violation of the 96th Article of 
Viar (Spec. 3, Chg. III). He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. · 

3. A summary of the evidence may be found ~ the accompanying 
opinion of the Board of Review. To prove the offense alleged in Speci
fication 1 of Charge I the prosecution introduced one Sergeant Harold F. 
Bussjaeger as a witness who testified in net effect· that on 13 September 
1944, accused, in a public bar in the Hilton Hotel, El Paso, Texas, 
loudly declared in the presence of at least three enlisted men and two 
civilians that Antiaircraft 11wasn't doing a thing in the War and the 
only thing it was good for was to dig foxholes for the Infantry" and that 
Antiaircraft Generals, including acc11sed's commanding general, were "the 
dregs of the Army_and should be done away with. 11 To prove the offenses 
alleged in Specification 2 of Charge I and Specification l of Charge III 
the prosecution introduced into evidence the deposition of one Private 
First Class Evert L•. Gish and also the testimony or one Corporal Clifford 
A. Bean which collectively demonstrated that on the evening of l April 
1944, the accused attended a drinking party in a private room of the 
Knox Hotel, El Paso, Texas, at which two civilians and two enlisted men 
were also present. From 6 p.m. until midnight accused was present at 
the party where he freely participated with the two civilians and the 
two enlisted men in consuming three quarts or rum. During that time 
accused also affectionately kissed Corporal Bean on the face and mouth 
at least three different times, fondling Bean's privates on each occasion. 
To prove the offense alleged in Specification 3 of Charge III, the prosecu
tion established that on 21 September 1944, accused testified under oath, 
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in an official investigation conducted by an officer of the Inspector 

General's Department, that he "never invited any of the soldiers up 

to his room" and then the prosecution introduced as witnesses Corporal 

Harvey J. Therriault, Technician Fourth Grade Jay H. W. Pursel and 

Roy Elliott who severally testified in net effect that accused had in

vited Corporal Therriault to his room on at least one occasion in fua.Y 

1944, and had invited Technician Fourth Grade Pursel to his room on at 

least three separate occasions in August 1944. 


Subsequent to his trial and conviction accused retained the 

law firm of Ansell & Ansell, Washington, D. C., as special counsel. 

Representatives of that firm appeared before the Board of Review on 

30 December 1944 and made oral argument on behalf of the accused. 

Along with several briefs subsequently filed from time to time by 

special counsel, there was also submitted {a} an affidavit of Evert 

L. Gish (formerly Pfc. Evert L. Gish} executed six weeks after the 

trial in which he repudiated his deposition introduced at the trial, 

and stated that he gave it under threats and coercion and that in 

fact he had no recollection or knowledge of accused's presence at 


'the 	drinking party or of any homosexual activity on accused's part 
at'any time or place; (b) an affidavit of Harvey J. Therriault 
(formerly Corporal Harvey J. Therriault}, executed eight weeks after 
the trial in which he repudiated his testimony given at the trial and 
stated that accused had not invited him to his hotel room for a drink 
but that he had been compelled falsely to testify to the contrary be
cause of threats made by one of the investigating officers; and (c) an 
affidavit of Clifford A. Bean (formerly Corporal Clifford A. Bean) taken 
on 22 March 1945, in which he repudiated his testimony given at the 
trial and stated that he so testified only because of threats made and 
coercion exercised by one of the investigating officers, that in fact 
he had no recollection of accused being present at the party at the Knox 
Hotel and that accused had never kis·sed or fondled him at any time or 
place. 

To confuse further this entire situation, on 11 April 1945, 
Clifford A. Bean made a second affidavit in which he stated that at the 
time be testified at accused's trial it was his recollection that accused 
was present at the drinking party with enlisted men at the Knox Hotel and 
that "towards the end of the evening, there was some kissing and fond~ing 
in which Col. Wright participated." It appears from other papers filed 
in this case that· Gish, Therriault, Bean and Pursel are each homosexuals 
who have been, or are to be, administratively discharged from the military · 
service. 

4. Although the Board of Review is of the opinion that the record 

-of trial proper is legally sufficient to support the findings of guilty 

and the sentence, nevertheless, a majority of the Board is further of the 

opinion that, in view of 'the serious doubt cast by the affidavits on the 

truth of a substantial portion of the prosecution's evidence relative to 
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the most serious offenses of which accused was convicted, this case 
can only be properly disposed of by disapproval of the findings and 
sentence and by authorizing a new trial to permit of full examination 
of all witnesses before a new court. • 

I concur in the opinion of the Board of Review and I recoo
mend that the sentence be disapproved and a rehearing be authorized 
before another court. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recoJ1lrnendation, should it meet with your approval. 

~ ~ . (31~ 

2 Incls l'.if'ROH C. CF.A.MER 
1. Record of trial Maj or G€neral 
2. Form of action The Judge Advocate General 

(Sentence disapproved and rehearing authorized by order of the 
Acting Secretary of War, 8 Jun 1945) , 
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i'lAR DEPARTMENT 
Army Service Forces. (199)

In the Office of The Judge Advocate G~neral 
Ylashington., D. c. 

SPJGK 
CM 2679~ 	 1 6 DEC 19-(4 

U N .I T E D S T A T E S 	 ) XXXVI CORPS 

) 


v. 	 ) Trial by G.C.M., convened at 
) Fort Leonard Wood, Missouri, 25 

First Lieutenant HARRY M. October 1944. Dismissal, total 
DAVIDSON (0-1289701), ~ forfeitures and confinement for 
Infantry. ) five (5) years • 

...________ ......... 

OPINION '"or the BOARD OF REVTu--W 

LYON, HEPBURN and MOYSE, Judge Advocates. 

l. The record of trial in the case of the officer named above has 

been examined by· the ,Board of Review and the Board submits this; its 

<;>pinion, to The Judge Advocate General. . .. 


· 2. The accused was.· tried upon the followirig Charge and Specifi 
cation: 	 · ' 

CHARGE: Violation 	of the 64th Article of Vfar. 

Specifications· In that 1st Lieutenant Harry Melvin Davidson, · . 
207th Field Artillery Group, having received a lawful connnand 
from Lieutenant Colonel Gilbert A. Goldspinner., 207th Field 
Art~llery Group, his superior officer, to lay out a physical 
fitness course, did at Fort Leonard Wood, Missouri, on or 
about 2 October 1944, willfully disobey the same. 

He pleaded not guilty to anci was found guilty of ·the Char~~ and Specifi 
cation. No evidence of any previous conviction 198.S introduced. He 198.S 
sentenced.to be dismissed the service, to·forfeit:all pay and allowances 
due or to become due, and to be confined at hard labor for a period' of 
five years. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. For the prosecution. 
On 2 October. 1944,- Lieutenant Colonel Gilbert A. Goldspinner, 

'Whose order accuse9 is.alleged to have disobeyed, was connnanding officer 
of the 207th Field Artillery Group and accused was ~n officer of that 
command, being assistant S-3 (R. 7~. On the date mentioned, orders were 
received at Group Headquarters from Headquarters XXXVI Corps that physical 
fitness tests be given certain units of the 207th Field Artiller,y Group 
and that a testing course be prepared for that purpose (R. 7,, s; ;.o). . . 
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The first tests were to be given on or ab~t 10 Octob~r (R. 11, 17, 29). 

'Ihe letter from Corps Headquarters embodying the mentioned orders and pre

scribing the nature of the testing cou:rse was passed along the same day to· 

Captain Robert Rush, Group S-3, with instructions that he notify the 

personnel involved and have the testing course prepared without delay (R.8). 

Captain Rush in turn, on the same day, delivered the letter to accused and 

directed him to lay out the course and see that it was properly prepared 

(R. 21). Accused was to be assisted by another officer and a detail pf 
enlisted m11n (R. 21). Upon being given this assignment, the accused went 
to Colonel Goldspinner and protested that he could not do the job because 
it would interfere with the.work he was lioing as orientation and education 
officer and as athletic and recreation officer. Colonel Goldspinner 
testified that he first explained to accused that "laying out" tho course 
would take only one or two hours and .vas work that· had customarily been 
done by the athletic and recreation officer, and stated that he finally 
concluded discussion of the matter by telling accused "You will put in 
this course" (ll~ 9). After discussing-·some other topics, accused left. 
{Colonel Goldspinner stated that this first-convusation took place -during 
the morning of 2 October, apparently about 9:00 a.m. (R. 8,9,10), but the 
record as a whole is convincing that it occurred about 1130 p.m. or that 
day (R. 24,28).) Later during the same day, accused returne.d to Colonel 
Goldspinner 1s office, and it was during this second visit that the matters 
transpired which gave rise. tQ..:th!s prosecution. {Colonel Goldspinner 
stated that this second yisit·was made about 1130 p.m~ (R. 7,8,9,10), but 
the record as a whole is convincing that it was made between 3130 and 4 :oo 
p.m. (R. 19,23,24,28,30).) Upon being granted an audience by Colonel 
Goldspinner on this second visit, accused tossed. the letter with regard 
to the physical fitness ·tests on the latter's desk and· said, "Sir, after . 
due consideration, I can 1t bring myself to do :this assignment" (R. 7,ll,30). 
Colonel GoldspinnEfrstated that he thereupon asked accused if he understood 
what he was doing and if he refused to obey the order of his commanding 
officer, to which accused replied, "I do11 (R. 7). Colonel Goldspinner then 
counselled with accused,,asked him if he realized that· charges would be 
preferred against him for will.ful disobedience of an order if he persisted 
in.his refusal, and explained to him the possible consequences of his course 
of conduct. The accused replied that he understood, and up:,n being asked 
if he still persisted in,his refusal, answered, "I do• (R. ?). Colonel 
Goldspinner thereupon called Captains Robert Rush and Woodrow w. Potter 
and Lieutenant Robert E. Quinn into his of!'ice, picked up tht .above - . 
mentioned letter an:1 said to accused, "Lieutenant navidson, as your com
manding officer, I order that you lay-out.the physical fitness course as 
directed in this lett~ by" XXXVI _Corps Headquarters"~ 'lhere~:i,xn accused 
said, "I refuse" ~R. 8,13). Colonel Goldspinner again warned accused · 
of the possible consequences of his refusal, advised h:im of the maximum 
penalty for willful disobedience of a lawful order of his superior officer 
during time of war, and again asked -if he persisted in his refusal to 
carry out the assignment, _and, upon receiving ·an affirmative rep4'", ordered 
accused into arrest in ~uarters (R. 8). · · 
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Captains Rush and Potter testified substantially the same as 

Colonel Goldspinner with regard to what transpired between Colonel Gold

spinnGr and accused. after they were ·called into the office (R. 19,22-23). 

Captain Rush was uncertain as to -whether Colonel Goldspinner gave accused 

an order to lay out the course or merely asked· accused if he still re

.fused to ,carry out an orqer, vmich had-already been giyen him (R. 19-21). 


At the time of ·this occurrence, accused was group orientation 
officer and was also p·.1rfo:m1J1g the duties of athletic and recreation of

. ficer, assignments that were ordi.narily given to two officers separately 
(R. 15,16). Colonel Goldspinner stated that it was his intention at the 
time of ordering accused to lay out the testing course that 'accused should 
perform that assigrnnent in addition to his· other duties and not that accused 
should be relieved from performance of the duties incident· to his regular 
assignments (R. 17). · - · 

4. For the Defense, 

Second Lieutenant Lennie Sweat testified that about-1:0o p.m. on 
2 October 1944 h• was present when Captain Rush assigned accused the duty of 
preparing the testing course and was assigned to assist accused (R. 24). · 
He stated that Captain Rush told accused, l'When you get ready, Lieutenant· 
Sweat will give you any advice you may need";-- Lieutenant Sweat told accused 
that he would be available and would furnish the enlisted men when ac~used 
was ready to do the work but gave accused no advice. He via.s not available 
that afternoon, his presence being required elsewhere (R. 24). He had never 
prepared a physical fitness testing course (R. 24-25). · 

Upon be·ing advised of his right to testify under oath, to make an 
unsworn statement, or to remain silent, accused elected to testify under· 
oath., He entered the service as an enlisted man on Jl March 1941., was sent 
to Hawaii in December 1941 and served there until 1/,ay 1942, at which time he 
returned· to the United States to attend Officers' Candidate. School •. Upon 
being connnissioned a second lieutenant on 11 August 1942,. he was assigned 
to .the 301st. Infantry; becarrie its Special Service· Officer in July 1943; 
attended Special Service School during September 1943; after graduating, 
·rejoined -his organization in October while it was on maneuvers; and was 
made Regimental Orientation Officer in November 1943. He was· called .to 
the War Dep:i.rtment Special Service Replacement Fool in January 1944; was 
assigned to a touring soldiers' show team; was put in charge•of a similar 
team in May 1944 and continued with it until he was assigned to the 207th 
Field Artillery Group in August. · He reported to this latter organization 
on 21 August; was immediately made Athletic and Recreation Officer, and 
was then granted an t11mergency leave. He reported back from leave on or 
about 6 September, and about t,vo or three weeks later was made Orientation 
Officer, but continued also to discharge the duties of Athletic and Recre
ation Officer.· He did not have a cormnissioned officer to assist him., and 
part of the t~e had no assistant at all. · The unit Tab:1:-e of Organization 
made provision for t"l'A:> officers to do the. work which he was doing alone. 
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Ir. his opinion he was unable to do justice to either job vthile trying 
to mar:.age both together. About 1:15 p.m. on 2 October, Captain Rush gave 
him the additional assignment of laying out the physical fitness testing 
course. No definite time was se't for performance or completion of the task 
(R. 29). Accused lmew in his own mind that the first tests would be given 
about 12 October (R. 29). He lmew the nature of the assignment and esti
mated that it would take about a day or a little more to complete the job 
(R. 32). He was later informed by the lieutenant who installed the course 
that a day and a half were required for completion of the task (R. 33). 
After thinking the matter over, accused vrent to see Colonel Goldspinner. 

. ,, 
Accused's version of what transpired between him and Colonel 

Goldspinner during each of his two visits is in substantial accord with 
the versions thereof given by Colonel Goldspinner and the other witnesses 
{R. 29 1 30). He admitted that there was no doubt or question in his mind 
about his having received a direct order from Colonel Goldspinner during 
his second visit to the latter's office to accomplish the laying out 9f 
the testing course (R, 33). Accused stated that Colonel Goldspinner did 
not indicate that performance of his order had to be immediate; that he 
was never given a definite time in 'Which to carry out the assignment, and 
that "as far as I (accused) was concerned", the order could have been 
performed the following day (n. 31). His reason for refusing to carry 
out the assignment was that it was outside the realm of his principal 
duties and he dj,d not believe tha.t he would have time to lay out the • 
course and still perfom his other.duties (R. 32). He was to report as 
duty officer on 2 October (R. 33). The duty officer normally reported for 
duty at u:oo a.m., but he had not assumed discharge of those duties at 
the time of his.second visit to Colonel Goldspinner1s office because Colonel 
Goldspinner had been absent at the regular reporting hour. The primary 
function of a duty officer was to take care·of matters arising betwwen 
five o'clock in the evening and eight o'clock the following morning, and 
be~duty officer did not relieve one from performance of his ordinary· 
duties (R. 34). ~ccused made no effort of any kind toward laying out the 
test:ing course or in preparation to do so between his two conversations 
with Colonel Goldspinner (R. 31-32). 

5. Defense co,msel urged at the trial, and urges in a brief fi+ed with 
the record, that the order given accused by Colonel Goldspinner was one to 
be.performed in the future; that accused did no more than express his intention 
of disobeying it, and that, therefore, ,mder the provisions of paragraph 134 
Q, M(:i,1, 1928, a violation of Article of War 64 has not been established. In 
support of this contention, counsel cites CM 256598, III Bull. JAG, August 
1944, P• 340. The cited case is dist:inguishable on its facts from the instant 
case. Th, order there involved was one given before noon that a soldier re
port at a designated place at 1:00 p.m. The time for perfonnance was fixed, 
and by its very nature the order could not be obeyed until that time arrived. 
Upon the soldier's stating that he was not going to report as ordered, he 
was immediately placed iii confinement. In the instant case the order did 
not fix the time for performance in the future. 'While it may have bean 
contemplated by all concerned at the time accused was originally given the 
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assignment that he would suit hi~. own convenience, within reasonable limit~, 
in laying out the testing course, the eituation was altered by Colonel 
Goldspinner 1s order. ,.The order was, in fonn, one to be obeyed immediately 
and was one the perf-onnance of which accused could have begun immediately. 
It was a· direct, lawful order giveri accused by his superior officer, and 
accused's refusal to obey it was studied, willful, and without justification. 
The _record of trial is legally sufficient to support the findings of guilty. 

6. War Depirtment records disclose that this officer is 29 years of 
age and married. He is a graduate· of both a high school and the University 
of California. He states that he can speak and translate both Spanish 
and French. In civil life he was an actor and director with a stock company. 
He was inducted into the sel,"Vic• on 31 Ma"rch 1941. He served in Hawaii 
from 27 December 1941 until :May 1942, at which time he was returned to the 
United States to attend Officers' Candidate School (Infantry). He·was 
appointed and commissioned a second lieutenant, Infantry, Anny of the 
United'Sta.tes on 11 August 1942, reported for active duty the same day, and 
ms promoted to the gni.de of first lieutenant on 14 October 1943. 

7. The court was legally constituted and had jurisdiction of the ac
cused and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings an:i sentence and to warrant confirmation of' the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of War 64. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate • 

• I 
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1st Ind. 

War Department, J.A.G.o•• JAN 1- 1945 - T.:> the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of triai and the opinion of the Board of Review in the case of 
First Lieutenant Harry M. Davidson (0-1289701), Infantry. 

I 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. War Department records disclose 
that accused we.a inducted into the military service 31 March 1941. He 
served as an enlisted man in an Anti-Tank Company, 161st Infantry, Fort 
Shafter, T.H., from 27 September 1941 until May 1942, at which time he 
had become a corporal. He was then transferred to the Infantry School, 
Fort Benning, Georgia, from which he was commissioned as a second lieu
tenant 11 August 1942. He was promoted to the grade of a first lieutenant 
14 October 1943. Before his assignment to the organization with which he 
was serving at the time of the commission of t~e offense here involved, 
the a.oouaed had established a superior record. Between 8 August 1942 
and 19 August 1944 he had received seven efficiency ratings of excellent. 
His 201 file discloses that he rendered outstanding service in Hawaii as 
a.n enlisted man. The a.ccuaed has conunitted a serious military offense, but, 
in view of his previous good record and under all the oircumsta.noes in this 
oase, it is believed that some form of punishment other than confinement 
or dismissal would meet the ends of justice. I, therefore, recommend that 
the sentence be confirmed but conunuted to a reprimand and forfeiture of 
$50 of his pay per month for a period of three months, and that the sen
tence as thus modified be carried into execution. 

3. Consideration has been given to the attached letter from Lieu

tenant Colonel Marvin Young, Xnfantry, dated 8 December 1944. 


4. Inclosed are a. draft of a letter for your signa.ture transmitting 
the record to the President for his action and a form of Executive action 
designed to oarry into effect the reoonunendation hereinabove made, should. 
such action meet with approval. 

-~ . ~ .,,.,,______~ 
J.tyron C. Cramer, 
Major General. 

4 	 Inola. The Judge Advooa.te General. 
Incl.1-Record of trial. 
!ncl.2-Draft of ltr. for 

sig. Seo. of War. 

Incl.3-Form of Ex. action. 

Inol.4-Ltr. fr. Lt.Col.Marvin 


Young, 8 Dec. 44. 

(Sentence confirmed rut colllllllted to reprimand and forfeiture or t50 
per month for three months. G.C.M.O. 82, 21 M:lr 1945) 
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Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 
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' 	 SPJGK 
CM 268007 

4 DEC 1944 
U N I T E D S T A T E S 	 ) FIRST AIR FORCE 


) 

v. 	 ) Trial by n.c.M., eonvened a.t 

) Gedman Field1 Kentucky, 21 

Private CUUDE A. Mo.KI1"11EY ) October 1944. Dishonorable 

(6929293), Section G, 115th ) discharge and confinement for 

.Army Air Forces Base Unit ) two and ·one-half (2-1/2) yea.rs • 

(Bombardment) (Medium), ) Disciplinary Barracks. 

Army Air Ba'Be, God.man Field, ) 

Kentucky. ) 


---~---·---------------------'.HOLDING by the BOARD OF REVIEW' 
LYON. HEPBURN and MOYSE, Judge Advocates. 

-1. The record of trial in the case of the soldier:.nam.ed above has 

been examined by the Board or Review. 


2. Accused was tried upon the following Charges and Specifications a 

CRA.RGE Ia Violation of the 93rd Article of War. 

Specification la In that Private Claude A. McKinney, Section 
G, 115th Army Air Forces Base Unit (Bombardment) (M), God.man 
Field, Kentucky, did, at or near Fort .Knox, Kentucky, on or 
about 19 September 1944, with intent to do him bodily harm, 
commit an assault upon Private Willie J. Hunter, by kicking 
him in the testicles with the heavy service shoe covering 
his foot. ' · 

Specification 21 In that Private Claude A. McKinney, • • •, 
did, at or near Fort Knox, Kentucky, on or about 19 · 
September 1944, feloniously take, steal and carry awa.y one 
radio, value of about $15.00, the property of Private Jack 
B. Applegate, one hand satchel, value of about.$2.50, one 
carton of cigarettes, value of about $1.30, one cigarette . 
lighter, value of about $2.00, six sets of cotton underwear, 
value of about,$4.20,-one leather toilet kit, value of about 
$10.00,-and one.Conklin pen-pencil set, value of ·about $6.00, 
the property of Private First Class Clarence D. Krotzer. 

CHARGE II1 Violation of the 	96th Article of War. 

Specificationa In that Private Claude A, Mcf~nney, • • •, 
was ~t Fort Knox,· Kentucky, on or about 19 September 1944, 
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drunk and disorderly in r~ilroad station. 

He pleaded guilty to Charge II and its Specification and not guilty to 
Charge I and its Specifications. He was found ·guilty of all Charges and 
Specifications. He was sentenced to dishonorable discharge, total for• 
feitures, and to be confined at hard labor for three years. The review
ing authority approved only so much of the sentence as provides for dis
honorable discharge, total forfeitures and confinement at hard labor for 
2-1/2 re.rs and forwarded the record of trial for action under Article of 
War 50t• 

3. The evidence is legally sufficient to support the findings of 

guilty of .Specification l of Charge I, Charge ·I, and Charge II and its 

Specification. The conviction of these offenses is sufficient under the 

Table of Maximum Punishments (M.C.M., 1928, par. 104c) to support a total 

sentence of one year and six months. The only question requiring considera

-tion 	is the sufficiency of the evidence to support a finding that the ar
ticles proved to have been stolen by the accused under Specification 2 
of Charge I had a total ,value in excess of $20 in order to support th~ balance 
of the sentence as approved by the reviewing authority of one yee:r. 

4. Specification 2 of Charge I alleges the value of the various stolen 

articles to be as follows 1 


l radio about ~15.00 

l hand satchel II 2.50 

1 carton of cigarettes " 1.30 

1 cigarette lighter " 2.00 

6 sets of cotton underwear ti 4.20 

l toilet kit " 10.00 

l pen-pencil set II 6.00 


Total - $41.00 


All of the above articles, nth the exception of the carton of cigarettes, 
were admitted in evidence and subject to the inspection of the court (R. 18). 
The value of the radio was proved by an expert properly qualified to be 
~5 (R. 25). The only evidence of the value of the remaining articles was 
that given by the owner of the article3 in the following manners 

"Q. What value do you place on them? f.carton of cigarettey. 
A. They cost me $1.30 at the PX" (R. 18 ). 

"Q. Can you tell the court what value you place on this 
zipper bag?

A. If I recall clearly ~2.50. 
Q. Do· you place that value on it at the present time? 
A. Something like that. 

• 
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~- The pen and pencil set - what value dQ you place on that? 
A. 	 I think: that it would sell for about C5.00 or ~6.00. 
Q. 	 The six sets of underwear - what value do you place on'that? 
~\. 	 I usually pay around .~.35 a piece for that. 

This shaving kit - what value do you place on that?~
}.. ~10.00 when it was new.
~- What value do you place on it at the present time? 

A. Just as much" (R. 19 ). 


, 
It is apparent that the foregoing answers were not responsive to 

'the questions in order to base a finding that the articles were of the value 
alleged in the specification at the time they were stolen. No attempt was 
made to prove the value of the other articles, nor to qualify the witness 
as having any special knowledge on the subject of the value of the articles 
concerning which he was permitted to testify. It has been uniformly held 
by the Board.of Review that the testimony of the owner of stolen personal 
property as to its value is not competent unless he is an expert or has 
special knowledge on the subject (CM 192911 .(1930); CM 195212 (193l)J 
CM 208002 (l937)J CM 213952 (1940); CM 214103 (1940); CM 214367 (1940); 
CM 216316 (1941); CM 217429 (1941); CM 228742 (1942 ); CM 237091 (194~). 
It is imma.terial that the articles themselves have been offered in evidence. 
To permit the court on its inspection alone to fini definite market values 
of articles ''would be to attribute to the members of the court technical 
and expert trade knowledge which it cannot legally be assumed they posseased" 
(CM 208481, Ragsdale; CM 209131, Jacobs; CM 208002, Gilbert). 

It necessarily follows that the findings of the value of the 
various articles by the court cannot be sustained by the evidence. The 
evidence supports only a finding that tho articles had some value and 
therefore can support only a sentence not in excess of 6 months, according 
to the Table of :Maximum Punishments. 

5. For the reasons stated, the Board of R~view holds the record of 
trial legally sufficient to support the findings of guilty of Charge I 
and Specification l thereof, Charge II and its Specification, legally suf
ficient to support only so much·of the finding of guilty of Specification 
2 of Charge I as \llVol~es a finding of guilty of larceny of the property 
described at the time and place alleged, of the mvnership averred, of some 
value not in excess of ,20, and legally sufficient to support only so much 
of the sentence as involves dishonorable discharge, total forfeitures, and 
confinement at hard labor for tvto years. 

Judge Advooate. 
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1st Ind. 

-,;far Department, J.A.G.O.;. nr:c l3 1QM - To the Commanding General, 
First idr Force, t:i tchel Fie'1tt, 1~ew '1°ork. 

1. In the case of Private Claude A. McKinney (6929293), Section G, 
115th Amy Air Forct,s Base Unit (Bombardment) (I.iedium), Army Air Ease, 
C~dma.n Field, Kentucky,·l concur in the foregoing holding of the Board 
of iieview and for the reasons therein stated recommend that only so much 
of the finding of guilty of Speoification 2 of Charge I be approved as 
involves.a finding of guilty of larceny by accused of the specified property 
at the time and place and of the ownership alleged of some substantial value 
not in excess of ~20, and that only so much of the sentence be approved as in
volves dishonorable discharge, total forfeitures and confinement at hard 
labor for b~o years. Upon compliance with the foregoing holding and 
reconunendation, you will have authority to 'order the execution of the sen
tence. 

2. When copies of the published order in this case are fcrwarded 
to t..his office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file nwnber of the record in brackets at the end of the pub
lished order, as followsa · 

(CM 268007). 

Myron C. Cramer, 
!Aa.jor General, 

The Judge Ad,vocate General. 

1 	Incl. 

Record of trial. 




(209)WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 268040 

8 DeC 1944 
UN IT E.D ST ATES ) SIX'I'H SERVICE COli&.WJD 

) Af?NIY.SERVICE FORCES 
v. 

Private DAVID H. JONES 
(35242035), Company E, 
1332nd ,Engineer General 
Service Regiment. 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Ellis, Illinois, 30 August 
1944. Dishonorable discharge 
and confinement for thirty {30) 
years. Penitentiary. 

REVIEW by the BOARD OF REVI.E.W 
.LIPSC01!B, 01CONNOR and BOLDEN, Judge Advocates 

1. Tlle Board of Review has examined the record of trial in the 
case of the soldier named above. 

. •. 

2. The accused was tried upon the following Charge and Specifi- . 
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Daviq H. Jones, Company E, 
1332nd Engineer General Service Hegiment, did, at Camp 
Ellis, Illinois, on or about 10 June 1944, .f'orcibly 
and feloniously, against her will, hav:e carnal knowledge 
of Thelma Mae Hill. 

The accused pleaded not guilty to, and was :tound guilty o:f, both the 
Charge and the Specification thereunder. He was sentenced to be dis..: 
honorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor, at such place as the 
reviev.ing authority might direct, for life. The reviewing authority ap
proved the sentence but reduced the period of confinement to thirty years, 
designated the United States Penitentiary at Terre Haute, Indiana, as the 
place of confinement, and forwarded the record for action under Article of 
war so½. · 



(210) 

3. The evidence for the prosecution shows that an .14-1 rifle was 
issued on 8 June 1944 to the accused, who was a member of Company E, 
1332nd Engineer .General Service Regiment., Camp .Ellis, Illinois (R. 45, 
so, 54-55). Having neglected to care tor the weapon properly, he was 
ordered to carry. it "at all formations" and was taught., outside of regu- . 
lar training hours, how to clean it (R. 50). The last formation each da;r 
was the evening meal which was served at S:30 p.m. {R. 52). Immediately 
thereafter the rif'le was recpired to be l>cked in a rack {R. 51., 53). This 
obligation was ignored by the accused. · 

. · Wives of soldiers were· frequent visitors at the camp. Some ob
tained private accommodations; others stayed in so-called "Guest Houses" 
provided by the Army. Among those who availed themselves of the- latter 
f'acilities was the w.U'e of Private Burney A. Davis o:t the 4208th Quarter
master Service Company (R. 20, 22). . Between 9 :00 and 9 :30 p .m. on 6 June 
1944 she and her husband were sitting on a bench behind Serv:ice Club No. 2 
(R. 20-22., 31) •. The accused, accompanied by another soldier, approached 
them., represented himself' to be the SergeB.Q.t of the Guard., and demanded to. 
know what they were doing. Arter some conversation., the accused said to 
Davis, "Well., you go back to your barracks. We will take your 'Wif'e here. 
over to the Guest Housen. Davis' reply was., 11You or nobody going to take 
IIO" 1'd£e to the Guest House. ·r will take her back: myself'" {R. 22). Suiting 
his action to.his words, he escorted his wife to the building in which she 
was staying. He was followed all the way by the accused I s companion {R. 23). 

The .following night Davis and his wife, while near Service Club 
No. 2., were again approached by the accused., who this time had two men 
with him (R. 23-24, 31). One of them, a "little brown-skin soldier", was 
armed YCi.th a rifie to which a bayonet 1V&S at.fixed (R. 24). As be.fore., the 
accused demanded to know, "What are you all doing out here?" Arter reiterating 
that he was Sergeant of the Guard, he ordered :Mrs. Davis to "Come here. I 
want to talk to you". Private Davis countered by directing her to "stand 
right here". Observing another married couple named Etso.fannie nearby., the 
accused said to the "little brown-skin soldier", "You hold these two here 
while I talk to this. other soldier * * *" (R. 25., 'Z7, 32). While the 
bayonet was_ "pressed close. l.o ffiavisi} chest", the accused·compelled 
Etsofannie to leave and began walking of.f across the .field with Mrs.· 
Etso.fannie. Davis "hollered" to her, "Come back here, girl. You don•t 
know where you are going. You don'!t know nothing about this fellow" 
(R. 26, 31). She immediately le.ft the accused and came to Davis• side and 

said, weeping., "I don't know mat this is all about" (R. 'Z7). By this time 

her husband had reconsidered and returned. The two couples grouped them

selves together for protection and marched off., .unruolested., to the Guest 

House (R. 28). Private Davis was tlpretty sure" that ha could identify the 

short man with ~he bayonet by his voice (R. 31-32). 
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Between 10:00 and 10:JO p.m.~ on 6 June 1944, Private First 
Class Harry M. Wilson and his wife were also n1n the rear11 of Service 
Club No. 2 (R. 12-lJ). The accused and fran six to eight other men, 
including "a short, fellow", approached and asked for a match. Addressing 
Mrs. Wilson, he began calling her 11pet namesn such as "sweet bitch" and · 
urged her to 11Come on, let's have fun". Meanwhile the "short .fellow" was 
caressing her on the buttocks (R. 15-17). Wilson broke a beer bottle 
and, menacingly di.splaying the crude weapon formed by the jagged remains, 
said to the accused, 11If you don I t leav:e here in a .ferw seconds, I will see 
that you go by force, if necessary11 • Although the accused continued to 
talk, his short companion remarked, "Come on, man, let's go•. Probably 
it is his wife or something" (R. 17). Seeing Wilson advance, the accused 
made his departure (R. 18). Although he could not identify the short man 
by "looking at him", W1lson would be able to recognize his voice (R. 19). 

Miss Thelma Mae Hill, age eighteen years, weight one hundred and 
sixty-five pounds, and a resident of Detroit, Michigan, arrived at Camp 
Ellis on 9 June 1944 to visit Corporal Tialter Hayes whom she bad.never 
mat but with whom she had been corresponding for about ten or eleven months 
with a view to matri1oony (R. 57-59, 90, 110). After registering at Guest 
House No. 2 as "Thelma Walter Hayes", she saw Corporal Hayes at the Service 
Club /but conceived a dislike for him and 11left him" (R. 59, 91, 93). While 
watching a parade on the afternoon of the next day, she became acquainted 
with Private Robert Crayton, a married man (R. &J, 91, 117, 131, 134). At 
about 5:30 p.m. she parted from him temporarily and returned to the Guest 
House to "change clothes" (R. &J-61). That night she was with him at the, 
Service Club from about 8:00 to 9:50 p.m. (R. 61, 92, 132). Just before-~ 
closing time, they went outside and seated themselves on a bench under a 
tree some filty yards from the building (R. 61-62, 118, 133). Nearby 
were Private First Class James E. Austin and his wife (R. 37, 62, 66, 96, 
119). 

Within a few minutes Crayton and Miss Hill were approached by the 
accused and several other soldiers. The accused, who wore a green fatigue 
jacket and a cartridge belt, had an M-1 rifle slung across his shoulder 
(R 35, 43-44, 63, 97,119). Holding himself out as a guard, he stated 
to Crayton that, 11You don't have any business out here * * *• It is * * * 
against the rules * * *• You will get yourself into a lot of trouble11 • 

When Crayton attempted to remonstrate, the accused repeated the threat 
of 11a lot of trouble" and added, nr am going to take you to the guard
house" (R.·120). When Crayton defied him, the accused ordered him to 
"Go on back to your company". To· Crayton's demand that Miss Hill be 
allowed to accompany him, the accused replied that she 11is not going back 
to the Guest House. She is going to the guardhouse" (R. 97, 121). The 
two men continued to bicker until one of the group who had come with the 
accused called out to him, nHey, Sergeant, here is another couple over he~e" 

- 3 
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(R. 35, 42, 65, 121-122, 141) •. Turning to Miss Hill., he warned her "to 

tell this other soldier Lthat is., Craytoi/ to go back about his business 

if he did not want to get into trouble11 • This remark was heard by Austin 

as he and his wife started toward the accused (R., 36, 41-43., 65., 122). 


Austin had his marriage certificate with him, and his wife was 

from the home town of the man with the queer voice. Upon being apprised 

of these facts the accused directed that the couple be released (R. 65-67, 

96, 122). They forthwith headed back to the Service Club (R. 22). Re

suming his questioning of Miss Hill, he asked whether she was _married to 

Crayton. When she "told him no"., the ·accused ordered Crayton to "go on 

back11 • Crayton persis tad 1n his defiance. Bringing his rifle to. "high 

port", the accused pointed it at Crayton, showed him some live ammuniti'on, 

and opened and closed the bolt (R. 68., 122, 1.35, 1.39). Miss Hill screamed 

and said, "Don't kill him. I will go to the guardhouse 'With you• (R. 68., 

122). Frightened by the rifle and by the threatening demeanor of several 

of the other soldiers., Crayton hastily departed and caught up with Austin 

and his wife (R.' 123). Since the accused had been referred to by members 

o:r his group as 11Sergeant" and had "mentioned going to the guardhouse"., 

Crayton had at first 11put two and two together" and had believed him to 

be a guard. When the accused claimed that all of his followers were also 

guards, although none of them carried rifles or. wore cartridge belts, 


. Cr.zyton • s 	 suspicions were aroused. Now, convinced that the accused was a 
.traud., Crayton called the milltary police (R. 124., 141-142). 

In~ meantime the accused ordered two soldiers to escort Miss 
Hill "up a little further". They oomplied but., when she wept and pleaded, 
they promised to help her and told her 11 to run across the f'ield11 (R. (;R., 
101). Since the accused had a rifle., she was 11 scared to" follow this 
suggestion (R. 70., 101). He "came up" to her and warned her that "the 
more /.shi/ cried the harder it would be". He added that, "Just last week 
we gave another girl six months**'* I am giving you twenty years in the 
guardhouse" (R. 70., 102). Seizing her by her right wrist, he began leading 
her across an open field follared by several other soldiers. To reassure · 
her he said., 11Don•t be worried., don't cry~ I am· going to try to help you 
out". He explained that it was "his duty to pick up people who was in the· 
area at that tiioo" (R. 70-71). In from five to ten minutes he and Miss 
Hill arrived at a building known as Castle Hill (R. 71, 101-102). Pausing 
brie.f'ly at the top of a series of steps descending into the basement., he .. 
instructed a couple o:t soldiers to stmunon "a Sergeant" (R. 72). He ordered 
the other soldiers "to go outside" and informed them that he would per
sonally take Miss Hill down {R. 731. Up ·to this point she "did not holler., 
because fshi/ thought /f.he accuse@ and his other guys were maybe guards., 
:MPs * * i:· /§hi} didn •t kn01r that they wasn • t 11 (R. 99-102) •. Still holding 
her by her wrist., he guided her down into the basement., through a little 
hallway., and to a cot on which he directed her to seat herself'. "It was 

-4



(213) 


dark in there" (R. 73, 108). 

After momentarily assuming a position beside her, he arose, 
removed his rifle, and "laid /j.i} dowrl' (R. 73, 109). ·i1hen he seated 
himself beside her again, she inquired where the light was. He answered, 
11 There isn't no light in here because we have ammunition and somebody 
would steal the a.--nmunition if they had light". Ha whispered to her, 
11 Is nobody here but you and 111 (H.. 74, 109). When she 11couldn' t under
stand", he tried to !d.ss her. She II jumped up11 , and, as he pushed her 
against the wall, she screamed two or three times (R. 74, 78-79, 102, 
109). Grabbing her by the throa·.; with both his thumbs at her adam I s apple, 
he choked her, forced her back onto 1)1.e cot, and got on top of her 
(R. 74-75, 79, 113). Several other soldiers came running to the ~oom. 
Two of them pulled and held her legs apart, and two pinned her arms down 
(R. 75-76, 102-104). While she was in this utterly helpless condition, 
the accused bad sexual intercourse with her (R. 76-77). When he was 
done, four or five other soldiers in succession followed his example 
(R. 79). She su:ffered "considerable pains" (R. 80). 

A noise outside the building startled the men and sent them 
dashing out of the building (R. 80-81). Feeling 11weak and tired", she 
made her way to the stairs. Before she could escape, ·one of the soldiers 
returned, pushed her .down the steps with such violence that she broke one 
of her shoe heels, thrust her up against a wall, and attempted to have 
intercourse with her in a standing position. Deciding that she was 
"too god-damn short", he forced her back onto the couch and consummated 
his purpose there (R. 81, 82). She lacked sufficient strength to offer 
any effective resistaace (R. 82). 

Shortly after her last assailant had departed, the accused re
turned. Purporting to have been attracted by her screams, he asked her 
what she was doing in the basement and twice repeated that question (R. 83, 
115). Her answer e~ch time was "Nothing"; for, despite the fact that he 
no longer -wore his green jacket and hat, she recognized him and feared 
that any revelation on her part that she was aware of his identity might 
result in her being beaten and left in the basement (R. 83-84, 104½). 
He escorted her out of the building, and, upon being requested to take 
her to the Guest House, he proceeded with her in another direction. Her 
shoe having oome off, she -remarked, 11 0h, they broke nry shoe heel". When 
he inquired 1rw\1ho is they"., she replied, "Oh, nobody. I did it myself" 
(R. 84). A little later she commented that, 11I wouldn't do a darn dog 
that way, the way they did me 11 • His answer was, "Lady., you are supposed 
to be·a lady. Ladies are not supposed to use bad words11 (R. 85). 

Upon meeting a guard the accused asked that Miss Hill be taken 
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to the Guest· House and' offered the ini'ormation that ha had heard her 
· screams and had gone to her aid. While the accused was repeating this 
request and story to another soldier, Crayton and several military police 
arrived (R. 85, 107, ll5). She went to Crayton, placed her head on his · 
shoulder, began weeping, and made comrlaint to him of the manner in which 
she had been "used"(R. 85-86, 89 1 104-rl06, 126-127, 137~138). The ac
cused, who was still carrying his rifle and wearing a cartridge belt, 
was forthwith deprived of both items of equipment (R. 127, 145-146, 
150-151). . 

Miss Hill was taken to the hospital for examination (R. 86-87). 

Major Roscoe F. Millet of the Medical Corps testified as follows with 

respect to h~r condition then: ' 


"I found that Miss Hill was 1n an excited and agitated 
state. It was impossible to get a very coherent story from 
her. Upon examination we found that her underclothing was 
blood stained, that her stockings were torn and muddy. Was 
unable to find any evidence of any bruises or cuts or lacera
tions on her body. On pelvic examination it was found that 
she had some blood in the vagina.· Some superficial laceration 
in the mucosa of' the vagina. This blood was mixed with grayish 
mucoid material, and some of the vaginal content was placed on 
a slide, subsequently examined microscopically.". 

The slide contained pus calls and spermatozoa. Scrapings from her panties· 
also revealed the presence of spermatozoa in various stages of decomposition 
!R. 192). Pus cells and spera.atozoa were also discovered on stides taken 
from the accused (R. 182,185, 192). 

The morning after the attacks upon her Miss Hill was conveyed 

to Castle Hill by the military police. On the ground near the stairs 

to the basement she found a pair of black gloves and some earrings which 

she had lost the preceding evening. Upon entering the building she 

recognized the cot and the pillow upon which she had been held (R. 87-89, 

152-153). Later in the day she positively identified the accused, as the 

man 'Who had 11used11 her (R. 89). She had no scars or marks but her throat 

"was sore", her back pained her, and she "was hurting in /p.ei] privates" 

(R. 89, 103). 


I • 

After being confined in the stockade, the accused stated to 

Austin that "he was the soldier with the rifle" on the night of 10 June 

1944 (R. 41, 44). To Crayton the accused admitted that he had "trimmed" 

Miss Hill. This word. in the common parlance of the men at the camp meant 

sexual intercourse (R. 130-131). 


In a pre-trial statement Private Nathan Holt represented that 
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on the night of 10 June 1944 Miss Hill had willingly engaged in sexual 

intercourse with him for and in consideration of the sum of five dollars 

(R. 159-160, 166-167, 175, 177). At the trial he represented that this 

aspersion upon her chastity and character had been forced from him by 

the nwnerous threats of the accused with whom he was a fellow prisoner 

(R. 157, 162, 178). The truth was that he had never seen Miss Hill 
until the day before the trial (R. 167-168). In Holt's own words, he 
had falsified to "save my life*** I thought I was going to be kill 
/_sii} in the stockade" (R. 162, 168). The accused would not have per
sonally·carried out his menaces but woulQ have employed "friends" (R. 168). 

·The 	reason for his attempt to involve Holt was that "two can take the rap 
better than one" (R. 156). 

Ever since he had been on·a flood detail in March of 1944 Holt 
had had trouble with his voice. On 10 June 1944 he was unable to speak 
above a whisper (R. 168-170). By the date of the trial his voice was im
proved (R. 170). 

4. The accused, after having been apprised of his rights relative 
to testifying or remaining silent, took the stand on his own behal.f. • The 
only other witness presented by the defense was Private First Class James 
E. Austin who had previously testified for tha prosecution. He again de
scribed the voice of one of the men who had accompanied the accused on the .. 
night of 10 June 1944 as "kind of peculiar", "like a whisper" (R. 197-198). 
After listening to Holt speak, Austin positively stated that it was 11 the 
same voice, but it seem like he got a different enunciation than the night 
he was talking to me out there.*** It is a little higher pitch.*** He 
talked a little louder. It seemed today he had a different enunciation. He 
did not talk with that sort of brogue" (R. 202-203, 206-207). Upon con
fronting Holt, Austin identified him as one o! the group who had been with 
the accused on the night of 10 Jur1e 1944 (li. 205). 

In his own testimony the accused did not deny that he had engaged 
in sexual intercourse with hliss Hill but insisted that it was, a purely 
monetary transaction.' When he and Holt had first seen her sitting on a 
bench with Crayton., her dress was about seven inche&' above her knees (R. 211
213). He had "heard that_the girls were coming out here on tl\e..,Post:, getting 
rich off of soldiers. LH°iJ had a little spending change. ffi~ could not 
get no pass so /_hi} went to buy * -i:- * some" (R; 223). In his estimation, 
11you can tell who she was when you see it" (R. 221-222). "Now, natural, 
you notice if a woman got her dresses up, you are going to talk to her" 
(R. 250). 

He had induced her to leave Cri3yton and had "propositioned her". 
Upon the accused inquiring as to the price, she had fixed it at 11~15 
standing; and ~f20 laying". He had chosen "315, standing" (R.. 214). To 
bind the bargain he had given her . .five dollars, promising to pay her the 
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balance of tan dollars later. Having arrived at this understanding they 

had sexual intercourse with one ·another {R. 215). He· "stayed Vii th her" 

only about three minutes and n just gave away $5 11 (R. 249). Holt wanted 


"to buy a little bit too11 and did (R. 215). Returning to the accused., 
she demanded the balance of ten dollars due from him. He refused to pay 
because even "$5 was too s teep11 for him (R. 215., 243). After calling him 
a "dirty son-of-a-bitch", she asked to be shown the way to Guest House 
No. z. While escorting her in pursuance to her request, 11 the MPs rolled 
up Lani/ she hollered •Rapa'"· He "was surprised at her" (R. 216., 232). 

·• 
He was unable to explain lrlly her clothes were dirty and her 


stockings torn (R. 218-219). When he had first talked to her., he had 

detected liquor on her breath {R. 221). He himself "drank enough"., and 

he had taken Miss Hill away from Crayton because "a person is capable of 

doing practically anything when they*** get high***" (R. 224., 2Z7). 

At no time had he ever accosted Wilson, Davis, and their wives (R.·:228
230., 253). Later, Wilson and Crayton had attacked the accused and broken 

his nose (R. 230-231). The reason the accused was carrying a rifle when 

ha met Miss Hill was that he had been ordered to take it "every place he 

went and not merely to company formations (R. 233-234). He even slept 

with it (R. 234).· He had not pointed it at Crayton, and no bayonet had 

ev~r been affixed to it {R. 2.35, 245). . 


5•. Private Malvin Zachery was called on rebuttal as a witness for 

the prosecution. He lived in the same barracks with Holt and had seen 

him in bed on 10 J~e 1944 between the hours of 9 :00 and 11:00 p.m •. (R. 254
256). They had conversed Viith one another "the last time" between 10 :30 

and 11:00 p.m. (R. 259). 


Miss Hill was also called as a witness for the prosecution on 

rebuttal. She branded as 11 untrue" the. accused's testimony that she had 

voluntarily submitted to sexual intercourse and had accepted a peyment of 

five.dollars therefor (R. 263-264). 


6. The Specification of the Charge alleges that the accused did, 11 on 
or about 10 June 1944, forcibly and feloniously, against her will have carnal 
knowledge of Thelma Mae Hill". This offense was laid under Article of War 92. 

The accused has admitted that he had sexual intercom-se with the 

prosecutrix but has attempted to avert a finding of rape by asserting that 

he purchased her consent. The court rejected this defense as spurious, and 

the record precludes any other disposition. The testimony of Davis, Wilson, 

and Austin depicts a definite~ operandi which was finally used success

fully against the unfortunate prosecutri.x. Armed with an M-1 rifle and 

actively supported by a gang of ruffians, the accused falsely pretended 

that ha was a guard and, by a swaggering display of his usurped authority, 
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sought to terrorize a number of women into following him to the secluded 
spot which he had selected £or the consummation of his criminal purposes. 
Until his encounter with the prosecutrix he was in each instance thwarted 
by the courageous action of the husbands concerned. Using overwhelming 
force against Crayton, he and his accessories were at last able to seize 
a victim. Their ravishment of her was worthy only of brutes. The condition 
of her clothes and her private parts was the obvious result of violence 
and inconsistent with consent. 

Considerable evidence was adduced both to prove and to refute the 
.proposition that Private Nathan Holt was one of the accused's accessories. 
This question is not material to the issue before this Board of Review 
and need be adjudicated only if and when Holt is also charged with raping 
the prosecutrix. 

7. The record shows that the accused is about"' twenty-two years old; 
that he was inducted on 26 January 1944 at Fort Benjamin Harrison, Indiana, 
£or the duration and six months; and that he had no prior service. 

8. 'rhe court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trie.l. In 
the opinion of the Board of Review the record of trial is legally su!'ficient 
to support the findings of guilty and the sentence and to warrant con.fima
tion thereof. Confinement in a penitentiary is.authorized upon conviction 
of a violation of Article of War 92. 

-9
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WAR DEPARTlliNT 

Anny Service Forces 
In the Office of The Judge Advocate General 

Washington~ D.c. 

SPJGN 
Chl 268073 

2 1 NOV 1944 
U N I T E D S T A T E S ) CAMP C.&1 PBELL 

) 
v. ) 

) 
Trial by G.C.M., convened at 
Canp Campbell, Kentucky, 20 Octo-

Privat.e RAYMOND B. POFF 
(35/423308), Headquarters 
Section, 1580th Service 

) 
) 
) 

ber 1944. Dishonorable discharge 
and confinEment for ten (10) 
years. Federal Penitentiary, 

Unit. ) Terre Haute, Indiana. 

---~---
HOWING by the BOARD OF REVIE1ii 

I.J:PSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board o! Review. 

2. The only question requiring discussion arises !rom the error 
in incorrectly alleging in Specification 2, Charge I, the value of the 
theatre tickets embezzled by the accused. Specifi. cation 2, Charge I, 
alleges that the accused did, 

"***feloniously embezzle, by f'raudulently con
verting to his own us,e, approximately 300 United 
States Army Motion Picture Service theatre tickets,. 
V.P. Series, of the value of $123.60, adult tickets 
at 15 cents each***"· 

Since 300 tickets of a value of fifteen cents each equals a total value 
of only $45, the alleging that their value was $123.60 was obviously 
a mathem.itical error and the true value of the tickets alleged to have 
been.embezzled was $45• 

J. The court was legally constituted. For the reasons stated the 
Board of Review holds that the record of trial is legally sufficient to 
support only so much of the .finding of guilty of Specification 2 1 Charge I, 
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as involves a finding that the accused, feloniously embezzled approxi
mately .'.300 Unitad States Aney Motion Picture Service theatre tickets 
of the value o! $45, legally sufficient to support all the other· 
findings and the sentence • 

. . t2huv f ~Judge Advocate. 

~,~, . , Judge Advocate.~... 

A~" zff~. Jud&• Mvo..to, 

lit Ind, "' .
War Department, J.A.o,o., ~~i"{! '.) 1 ;f~4- To the Oommand1rlg Ot!ioor, · 
Camp C~'bell, Kontuolq, 

l, In the case ot Private Raymonii B, Pott (3S4Z3308), Headquarters 
Seot1on, l.S8oth Sorvioe Unit, I concur in the i'oregoina holiiing by the 
Board ot Review, and.tor the reasons therein stated, recommend that only 
so much ot the finding of' guilcy- of' Speoitication 2, Charge I, be approved 
as involves a finding that the accused f eloniousl.7 embezzled approximately 
,300 United States J.nny Motion Picture Service theatre tickets ot the , 
value of' $45, and that the other .findings and the sentence be approved. 
Upon compliance with this recommendation you will have authority' to order 
the execution of' the sentence. 

2. In view of all the circumstances, including the evidence showing 
that only a snia.11 amount of llOney was actually Embezzled by the accused, 
the sentence imposed seems to be excessive. It is recommended, theretore, 
that the period o! confinement be red~ced to five years •. 

3. When copies o! the published order in this case are forwarded to 
this o.t'!ice they should be accompanied by the foregoing holding and this in

. NOV 24 ~ AI\J.orsament. For convenience of re!erence and to facilitate attaching copies 

. of the published order to the record in this case, please place the file 
number of the record in brackets at the end of the published order, as follows: 

(~ ;:"•!.,f'CM 26807.l) • 

~Q ~ J;) " .~ ~ -~... ._ 
~' . (). ~ 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 




WAR DEPARTMENT 
.krmy Service Fbrces 

In the Office of The Judge Advocate General 
Wa.~hington, D.C .' (221) 

SPJGQ 
CM 260074 

UNITED STATES 	 ) CAMP CAMPBETJ, 

) 


v. 	 ) Trial by G.C .M., convened at 
) Camp Caillpbell, Kentucky, 27 

Private EL! fIB. J. WOOTTON ). 'October 1944. Dishonorable 
(6677326), Headquarters ) discharge and confinement for 
Section, 1539th Service ) fi.fteen · (15) years. Discip
Unit, camp Calll)bell, ) linary Barracks. 
~entllcky. ) 

HOLDING by the BOARD OF REVIEW 
A.Nf!REH'S, FREDERICK and BIEP..~, Judge Advocates. 

l. The Boo.rd of Review has examined the record of trial in the 
case of the soldier named above. 

2. Accused was tried upon the following Charges arxl Specifica
tions: 

CHA.RGE1 Violation of the 96th Article of War. 

Specification la 	This alleged an attempt to connnit sodomy I 

per os. · 


Specification 21 	 This alleged an attempt to collll)lit sodomy 

per os·in violation of a· section of the 

Code of Tennessee. 


(This Charge anq 	the Specifications were withdrawn. by the 
appointing authority.) ... 

: . . 

ADDITIONAL. CHARGE I: Violation of the 93rd Article of war. ·. 

Specification: In that Private Elmer J. Wootton, Headquar

ters Section 1539th Service Unit, did, at Inglewood, 


· Tennessee, on or about 23 September 1944, commit the 
crime of sodomy, by feloniously and against the order 
of nature having carnal connection per os with Gilbert 
Vincent, a minor of the age of fourteen years. , 

ADDITICNJ\L CHARGE IIa Violation of the 96th J.rticle of War • 

• 


Specifications In that Private Elmer J. Wootton, Headquar
ters Section, 1539th Service Unit, did, at Inglewood, 

Tennessee, on or about 2.3 September 1944, conmit a 
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crime against nature by feloniously and against the 
order of nature !?.z hav:ing carnal connection per os 
with Gilbert Vincent, a minor of the age of fourteen 
yea.rs, this being in violation of the law of the 
state of.Tennessee. 

He pleaded not guilty to, and was found guilty of, the Charges and 
Specifications. No evidence of previous cmviction vr.is introduced 
at the trial. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at such place as the reviewing authority may direct 
for fifteen (15) years. The reviewing authority approved the sen
tence, designated the United States D::.sciplinary Barracks at Fort 

, 	 Leavenworth, Kansas, as the. place of confinement, and forwarded the 
record of trial for action under Article of War so½. . 

3. There is no question arising en the sufficiency of the 
evidence to support the findings. While there is a ccnfession of 
the accused, there was clear proof of the corpus delicti which ms.de 
its introduction,in evidence proper. 

The cnly matter requiring discussion is the legality of 

the period of ccnfinement imposed as a part of the sentence. 


Fran the evidence of the pathic in this case, it might be 
deemed that several acts of sodomy 'were camritted at the time and 
place alleged. The Boe.rd is, however, of the opinion in the light 
of all the c:ircu.mstances, that the acts of the accused constituted 
but one offense• 

.It has been held that where the accused was charged with 
the same a.ct of sodomy as a violation of Article of War 93 a$ well 
as a separate violation of Article of War 96, it was not e·rror 
because one of the Charges is based on the civil aspect of the · 
offense and the other on its military aspect (C.M. 241597 Fahey, 
26 BR 305). ' 

Hovrever, even though such a practice has been justified, 
it clearly results in a duplication of charges arising out of wla t 
is substantially the same transaction. 

In keeping with the policy of the 1~ual, viz, that if the 
accused is found guHty_of two or more offenses constituting dif
ferent aspects of the same act or omiss:i.on, the court should impose 
punishment only.with reference to the act or omission in its most 
important aspect, we are obliged to consider whether, if at all, 
either of the Charges upon which the accused was found guilty alleges 
a graver aspect of the offense than the other, and we are unable to 
conclude that the offense in this case is any more :important, or has 
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any other aspect, when laid.under Article of War 93 than llhen laid 
under Article of war 96. 

Consequently, since t4e authorized maximum punishment for 
sodomy is five years, the perioo of confinement imposed which is 
in exc~ss of that period is illegal. · 

4. For the reasons stated the Boa.rd of Review holds trat the 
record of trial is legally sufficient to support the findings and 
only so much of the sentence as provides for dishonorable discharge, 
forfei~ure of all pay and allowances due or to become due, and con
finement at lard labor for a period of iive (5) years. 

____._(o:.:n;.:._:l:.eo.;;;a;...:.v.,.e_.,)______:, Ju.dge Advocate. 

Judge Advocate. 

/4'7 7 ' . 
~-;-Judge Ad.vocate • ~ /. ,' 
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1st Ind. 

Vlar De:rartment,' J.A..G.O., NOV 28 1941, To tba Co;nrranding Officer, 
Camp Campbell, Kentucky. 

1. In the case of Priv:i.te Elmer J. Wootton (6677326), Ifaa.dquar
. ters Section, 1539th Service Unit, Camp Ca~pbell, Kent1.tcl,:y, I concur 

in the foregomg holding by the BO!l.rd of Review and for the reasons 
therein stated recommend that only so much of the sentence be 
approv~d as provides for dishonorable discha_:r-ge, forfeiture of all 
pay and allowances due or to beccme due, and confmement at hard 
labor. for a period of five (5) years. Upon compliance with this 
recommendation, under the provisions of Article of War 50½ you will 
have authority to order the executicn of the sentence. 

2. According to the provisions of paragrafh 5£, AR 600-375, 
17 M3.y 1943, the United States Penitentiary, Atlanta, Georgia, should 
be designated as the place of confinement in lieu of the United 
States Disciplinary Barracks, Fort I.eavenworth, Kansas • 

.3. Tihen copies of the published orders in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published orders to the record 
in this case, please place the file number of the-record in brackets 
at the end of the published orders, as follows: 

(CM 268074). 

• ....:......_ 

Myron C. Cramer, 
Major General, 

1 Incl. The Judge Advocate General. 
Record of t'r:i.41. 
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WAR DEPlu1TMENT 
Army Service Forces· 

L~ the O!fice of The Judge Advocate.General· (225) 
Washington, D. C. 

SPJGN 
CM 268176 

2 9 NOV 1944 

. U N I T E D S T A T E .s. ) THIRD Am FORCE 


) 

v. 	 ) Trial by G.C.M.,· convened 

) at Barksdale Field, Shreve
Second Lieutenant_ALAN E. ) port, Louisiana,·· 23 October 

. KELT {0-767270), Air Corps. ) . 1944. Dismissal. · · 

OPINION of the BOARD OF REVWI . 
LIPSCOMB, O'CONNOR_______and GOLDEN, Judge Advocates

1. · The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · · · · · 

2. The accused was tried on the fo~lowing Charges and Speci
fications: 

CHARGE I: Violation of 96th Article of War. 
. 	 ' 

Specification: In that Second Lieutenant Alan E. Kalt, 
399th Fighter Squadron, 369~ Fighter Group, did, 
at or near Jennings, Louisiana, on or about V 
September 1944, wrongfully violate paragraph 16a. {l) (d), 
Army Air Forces Regulation No. 60-16, dated 6 March 
1944, by flying~ military airplane at an altitude 
~f less than 500 feet above the ground. 

CHARGE II: Violation of the 83rd Article of war. 

Specification: In that Second Lieutenant Alan ·D. Kelt, 399th · 
Fighter Squadron, '369th Fighter Group, did, at or near 
Jennings, Louisiana, on or about 27 September 1944, ' 
through neglect suffer a BT-13B type airplane of the value 
of approximately ~~24,426.oo, military property belonging 
to the United States, to be damaged by striking a tele
phone wire while said airplane was in flight. 

http:24,426.oo
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The accused pleaded guilty to, arid was f und r;uilty of, b.,t:, Char·~es 
and the Specifications the1·eunuer. He v.a..; sentenced to be clismicc;,.:id the 
service. The reviewing a1Ltnority approved the sentence and forwarded 
the record of trial for actiqn under Article of War 48. 

3. The evidence for the prosecution shows that the accused, at about 
11:~:> a.n,. on 23 September 1944, took off in a type D'.l.'-13B airplane from 
DeRidder Army Air Base, DeI'ddder, Louisiana. His mission was. to "IJick_ upa 
some mooring rods at LeGros Memorial Airpcrt a.Yld to return (R. 4; Pres. 
Eics. B, c, D, E). The first half of the trip was completed satisfactorily 
and uneventfully. On the return flight the accused headed directly for 
DeRidder .Army Air Dase and for some time maintained an altitude of five 
hundred feet. Seeing a large field below him in the vicinity of Jennings, 
Louisiana, he decided to drop down to about fifteen to twenty feet above 
the ground. 'While at this height, he flew near some telephone wires and 
struck one- of them with nthe prop and ri6ht wing• of the plane. The only 
immediate evidence of the collision qbserved by Technical Sergeant Edwin 
B. Fore, Jr., who was a passenger, was a npopping sensation• (R. 5-6; 
Pros. Exs. B, c, D, E). Upon landing at DeRidder Army Air Base, the . 
plane; which was valued at ~~24,.426.oo, was found to have sustained damage 
:in the sum of $91. 23 ( R. 6-7) • The accused •was acquainted·with and 
lmew Army Air Forces Regulations, in particular, Army Air Forces Regu
lation No. 60-16, and also was acquainted with the policy of the Third 
Air Force a.i.d Army Air Forces relative thereto, for violations of these 
1agulations• (n. 7). 

4. After being apprised of his rights relative to testifying or . 
remaining silent, accused took the stand on his own behalf. His account 
'.f the events of 27 September 1944 did not materially vary from that· 
;;ontain3d in his pre-trial statement. In his own words, 

"When I was at 500 feet, I saw a large field right in 

front of me, so I just dropped down and flew low over this 

field. I hit the telephone wire as I was pulling·up to go· 

over them• (R. 8). 


'£he cnly expla..,ation offered by him for his conduct was that:· 

•several times, higher ranking superior officexsfly low, 
and.nothing had ever happened to them about that, although we 
all lmew the probable outcome. I was just flying along, and 
kind of unhappy, I ~uess, - the whole outfit is scheduled to 
go off overseas, and I v:-asn I t pcheduled to go, - and I just 
dropped down, and before I knew it, the :incident harpened•
(R. 8), 

the accused did not •as a Leneral rule• indulge in low flying (R. 8). 
His squadron had held •flight safety meetines• at which low flyj ng and 
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the regulations pertinent thereto had been ci.iscv.Bscd and he had read 
the sentences imposed for that offense (R. 9). It was stipulated that 
his Commanding Officer would, if present at the trial, testify •that the 
accused i:s very highly regarded as a soldier, and as an officer in the 
J..;rrrrJ• (R. 7). 

I

5. The Specification of Charge I alleges that.the accuoed did, 
•on or abo~t 27 September 1944, wron;:;fully violate paragraph 16a (1) 
(d), Army Air Forces Regulation 60-16, dated 6 !larch 1944, by flying 
a military airplane at an al t:ltude bf' less than 500 feet above the 
ground•. . This offense was laid under Article of War 96. 'l'he Speci
fication of Charge II alle6es that the accused did on the same day 
•through neglect suffer a DT-13B type ai~plane of the value of approximately 
~:24,426.oo, military property belonging to the united States, to be 
damaged by striking a telephone wire while said airplane was in flight•. 
1'hic '\'!'as set forth as a violation of Article of Viar BJ. 

Paragraph 16a of the regulation referred to reads a~ follows: 

•Except during take-off and landinc, aircraft will not be • 

operateda 


(1) 	 Below th3 followin~ altitudes: 

(a) 	 1,000 feet above any builojng, house, boat, 
vehicle, or other obstructions to flight. 

(b) 	 At an altitude above the coneest~d sections 
of cities, towns, or settlements tc permit 
an emert;ency landine outside of' such sections 
:l.n tbe event of comi:,lete power failure. 

(c) 	 1,000 faet above any open air assembly of persons. 

(c.) 	 500 fAet above the li,Tound elsewhere'·than as 
specified above. 

(2) 	 'Vfithin 500 feet cf any obstruction to flightn (Exhibit
A; underscol'in~ supplied).. · 

The acct..ted in his pre-trial statement, in his testimony at the trial, 
a..,d by his plea of :;uilty has' admitted that he flew at an altitude of 
less than 500 feet above the earth's surface. Since he was familiar 
with tl_1e terms of' the ref,;ulation quoted, his violation of it was wholly 
inexcusable. 'l'he Specification of Charge I has been established beyond 
a r~asonable doubt. · 

- 3 
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" With respect·to Article.of War s3·paragraph 143 of the Manual for 

Courts-Martial, 19281 states that: 


. •A suffering through negleci implies an omission to take 
such measures as were appropriate 'l.lllder the circumstances to 
prevent a probable loss, damage, etc. 

•The willful or .neglectful sufferance specified by the 
article may consist in a deliberate violation or positive dis~ 
regard of some'specific injunction of law, regulations,. or 
orders ••••. · 

'. . 
The damage sustained by the accused's plane was directly 

' 

attributable to 
his •deliberate violation• of Army Air Forces Regulation, 60-16•. It was 
precisely such a •neglectful sufferancen as is proscribed by Article of 
war 83. . · 

6. The accused, who is single, is·about 20 years old. Ai'ter being 
graduated from high school, he attended the University of California for. 
six months. From July to September of 1942 he was employed by a paint 
manufacturer as a labler and helper and from September 1942 ·to April 
1943 he worked for a Shell Oil Canpa.ny service station as a salesman and 
auto mechanic. He had enlisted service from 29 April 1943

0 
to 8 February 

1944 when he was commissioned a second lieutenant. Since this 1ast 
date he has.been on active duty as an officer. 

· ? • The court was legally constituted. No errors injuriously 

aft'ecting the substant,ial rights of the accused were committed during 

the trial. In the opinion of the Board of Review the record of trial 

is leg~ sufficient to support the findings and the.sentence and to· 

warrant confirmation thereof. Dismissal is authorized upon oonviction 


. o! a violation of Article of War 83 or Article ot'war 96. 

Judge_Advocate. 

Judge Advocate, •. J 
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SPJGN 
CM 268176 

1st Ind. 

War Department, J.A.G.o., DEG 4 1944 - To the Secretary o! war. 

1. Herewith transmitted for the actioo o:t the President are 
the record of trial and the opinion of the Board of Review in the 
case ot Second Lieutenant Alan E. Kelt (0-767Z70), Air Corps. 

2. I concur in the opinion of the Board ot Review that the 
record or trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I recamnend that the 
sentence be confirmed but commuted to a forfeiture ot p~ of' $75 per 
month tor six m.cnths and that the sentence as thus modified be ordered 
executed • 

.3. Consideratioo has been g1ven to letters dated 4 October 
and 9 October 1944 from Vice Admiral J. W. Greenslade and Lt. General 
Barney M. Giles, respectively. 

4. Inclosed are a draf't o! a letter .tor your signature, trans
mitting the record to the President tor his action, and a torm ot 
Executive actiai designed to carry into etfect the foregoing recom
mendation, should such action meet with approval. 

~-· 
Myron c. 	cramer, 
Major General, 

The Judge Advocate General. 
S Incls. 

Incl l -	 Record of trial. 
Incl 2 -	 nrt. ltr• .tor sig.

S/w. 
Incl 3 -	 Form of action. 
Incl 4 -	 Ltr. fr. Vice Admiral 

J. W. Greenslade. 
Inol 	5 - Ltr. fr. Lt. Ceneral 


Barney M. Giles. 


{Sentence confirmed but conmruted to forfeiture of $75 per month 
for six months. G.C.M.O. 20, 10 Jan ·1945) 





------------------------------

.WAR DEPARTMc.'NT 
Arm:, Service Foroea 

In the Office of The Judge Advocate General ·_ 
Washington, D.C.  "(2.31) 

SPJGK 
CM 268217 

17 HOV 19.U 
U N I T E D S T A T E S )· CENTRAL PACIFIC BASE COMMA.lm 

v. ~ Trial by o.c.M., convened at 

l APO 958, 11 October 1944. Di•• 
Private WYLIE DUNCAN honorable discharge a.nd confine• 
(34140484),~ompaey- A,. ment for five (6) yee.r,. Peni• 
724th Milita.ey Police ") tentiar:,. 
lia.tta.lion. ) 

·-----------------------------HOLDING by the BOA.RD OF REVIEW' . 
LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in.the oa.ae of the 10ldier named abon hu 
been examined by the Boa.rd of Review. 

2. The aoouaed was tried upon the following Ch&rge ud Speoif1oation1 

CEAROEa Violation ot the 96th Article ot War. 

Speoitioation1 In that Private Wylie Duncan, Comp&%11 A, 12,th 
Military Police Batta.lion, did, at Honolulu, Territory ot 
Hawaii, on or about 8 July' l944i, will.tully zndm. himult in 
the right toot by shooting himlelf with a rifle, thereby 
untitting himaelt' tor the .tull perform.a.no, of m111taey umoe. 

a, pleaded not guilty to and 19'1.S found guilty of the Charge 
1
and. it, Speo1

tioat1on and wa1 1entenoed to be dishonorably di1oharg1d the 11rno•, to 
forfeit all pay and allowanoe1 due or to become du•, &Z2d to b• oontined 
at hard labor tor five year,. Th• revimng authority approved the 1,n
t,no1, d11igm.t1d the niited State, Penitentiary, McNeil I1l&Zld, Wa1h1"ngton, 
1.1 th• plao• of oontinement, and to.rwarded the reoord of trial tor aotion 
lmd.n A.rtioll of War eo!. · · . 

a. The evideno, 11 legally 1utt1oi1nt to 1upport th• tindin,1 ot 
1uilt1 IJl4 th, 11nt,no1. Tht only qu11tion requiring oom1derat1on 11 
tht propr11t1 of d111cnating & Federal penit1ntia17 u tht plao, ot oon
tinement. · · 

,. Artiol• ot War ,a pro'rid11 in part• 

"• • • no p1r1on 1h&ll, under th• unt1no1 ot & oow-t-ma.rtial, 
bo puni1h1d by oontinomont in a ponit,ntiaey I.ml••• an aot or 
omi11ion ot whioh ht 11.oonTiot1d 11 r1oogni11d u an ott1n,1 
of & oiTil :c.a.tur1 and. 10 puni1habl• by- p1nit1ntiary oontin,mont 
tor mor, th&n·on, year by 1om.e 1t&tut1 ot the Uuted Stat,,, ot 

. s•ner&l 1.ppl1oat1on within tht oontinent&l Uuted stat11, • • • 
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or by the law of the Distriot of Columbia, • • •"• 

The accused in the case under discussion has in substance been convicted 
. of willfully maiming himself e,nd thereby unfitting himself for the f'ull 
performanoe of military service in violation of Article of Wa.r 96 • The 
offense of self-maiming should not be confused with tha.t of mayhem in 
violation of .A.rtiole of War 93 (CM ETO 1161, Waters). The gravamen of 
the offense with which he wa.s charged a.nd of whioh he was found guilty 
is the willful unfitting of oneself' for the f'ull performance of military 
duty•. 

While the orime .of mayhem is an offense of a civil nature punish
able by penitentiary confinement for a :maximum of ten years under the provi
1ions of Section 606, Title 22, of the Code of the District of Columbia, 
and while one may commit mayhem on oneself the accused in the case under 
disoussionwas not charged with nor did he comm.it ma.yhem. Mayhem ia 
described in the ?.s.nua.l for Courts-Martial, 1928, pa.ragra.ph 149b, page 167,

' . - . a.a

"••• & hurt of arv part of a ma.n's body whereby he is rendered 
lesi able, in fighting, either.to defend him.self or to a.nnoy 
hia a.dveraa.ry. (Bishop.) · . · 

"µius it is mayhem to put out a. ma.n's eye, to out off his 
hand, or his foot or finger, or even to k:nook out a front tooth, 
a.s these a.re members which he may use in fighting J b_ut it 1a :; 
otherwise if either the ear or nose is out off or a ba.ok tooth• 
knocked off, as these injuries merely disfigure him. (Clark.) · 

"•••.A.person inflicting such a hurt upon himself is guilty 
of this offenseJ •••"• 

The nature or extent of the injury the a.oouaed inflicted. upon himaelt 11 . 
more closely related to those injuries described in 18 Ullited State, Code 
462 than to :ma.yhem. Section 462, Title 18, Ullited Sta.tea tode, provide11 

"MLiming. Whoever, with intent to maim or disfigure, shall 
out, bite, or olip, the nose, ea.r or lip, or out or disable the 
tongue, or put out or destroy an f!!Ye, or out off or disable a 
limb or a:rr., member of another peraonJ or whoever, with like intent, 
shall throw or pour upon another person, a.~ soa.lding hot water, 
vitriol; or other. corrosive acid or substance whatever, shall be 
fined not more than ilOOO, or imprisoned not more.than seven year•, 
or both". (See Specification Form.a 163 and 164, !ICM, 1928, P• 267.) 

This ata.tute, however, does not e.pply for the purpons of penitentiary 

confinement in the oue under disou11ion beoauae the injuries described 

must be intlioted "upon·a.ncther per1on" and r.na.y not be 1elt-1ntl1oted, 


. . 
The Board ot Review 11 therefore of the opinion· that the otteme 

,t whioh the ao~uaed wa.1 f'ow:d guilty 11 not made a crime by a:rq statute 
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of the United States of general application or by the Code of the District 
of Columbia. The offense is purely a military offense. It is therefore 
improper and contrary to the provisions of Article of War 42 quoted above 
to designate a penitentiary as the place of confinement (CM 220483, Johnson, 
13 B.R. 3)•. 

5. ·For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as in
volves dishonorable discharge, forfeiture of all pay and allowances due 
or to become due and confinement at hard labor for five years in a place 
other than a penitentiary, Federal reformatory or other correctional insti
tution. 

, Judge Advocate. 
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1st Ind. 

War Department., J.A. G. o.; DEC 2 l.944 
TOa 	 Commanding. General., 

Central Pacific Base Command., 
APO 958, 
c/o Postmaster, San Francisco, California. 

1. In the casei of Private '-Wylie Duncan (34140484)., Company A.., 724th · 
Mi.11tary Police Battalion, attention is invited to the foregoing holding 
of the Boa.rd of Review that the record of trial is legally sufficient to· 
support only so much of the sentence as involves dishonorable discharge., 
forfeiture of all pay and allowances due or. to become due and confinement 
a.t hil.rd labor for five years in a place other than a penitentiary., Federal 
reformatory or other correctional institution. Upon the designation of a 
plae6 of oonfinoment other than a penitentiary., Federal reformatory or 
·other correctional institution you will have authority to order the execu
tion of the senteno~. 

2. When copies of the publis~ed order in this case are rorwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate a~taching . 
copies of the published order to the record in this case., please place the 
file number of the record in brackets at the end of the published order., 
a.s followsa 

(CM 268217). 

}ey'ron C. Cramer.,
Major General, 

The Judge Advooa.te General•. 
1 Inol. 

Record of trial. 
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Vm.R DEPA..-qTMENT 

A.rm.y Service Forces 


In the Office of The Judge Advocate General 

Washington, D.c. 


SPJGQ 
CM 268240 

U.N I T ED S T A T E S ~. 
v. 	 ) 

) 
Corporal ROBERT E. CLOOSON )
(J56a::l269), Squadron N, ) 
327th Army Air Farces Base ) 
Unit (RTU HE), Drew Field, ) 
Tampa, Florida. ) 

) 
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3 0 NOV 1944 

THIRD A:rn. FORCE 

Trial by G.c.M., convened at 
Drew Field, Tampa, Florida, 
J 	O::tober 1944. Dishonorable 
discharge (suspended) and 
confinement for five (5) 
years. Rehabilitation Center, 

. Fourth Service Command, Fort 
Jackson, South Carolina. 

OPINION of the BOA.lill OF REVm'I 

ANDREWS, FREDERICK and BIERER, Judge Advocates. 


1. 1'he record of trial in the case of the above named soldier, 
having been 'examined in the Office of The Judge. Advocate General 
and there found legally sufficient to &1pport only so much of the 
findings of guilty of the Charge and Specification as involves the 
lesser included offense of absence without leave, has been examined 

· 	by- the Board of Review and the Boa.rd· submits this, its opinion, to · 
The Judge Advocate General. · 

2. The accused was tried upon the followmg Charge and Speci
fic.&tiona 

CHARGE, Violation· of the 58th Article of War. · 

Specifications In that Corporal Robert E. Closson, 
. 	 Squadron "N", 327th W' Base Unit (RTU HB), 

Drew Field, Tampa, Florida, did, at Drew Field, 
Tampa, Florida, oo or about 22 July 1944, de
sert the service of the United States by absent

. ing himself without proper leave f'ran his 
organization with intent.to shirk :important 
service, to-wit, ultimate transfer overseas, 
and did renain absent in desertion until he was 
re.turned to military control at Fart Hayes, 
Cllio, <n or about 31 July 19.44. 

~ 

He 	pleaded, to the Specii'ication, guilty with exceptions ·and substi 
tutions to reduce the offense to absence without leave, and to the 
Charge, not guilty- but gullty of. a violation of the 61st Article of·. 

; 



(2J6) 

War. He -was i'ound guilty of the Specification and of the Charge. 
· Evidence was introduced of one previous conviction, by s1.t.1L,nary' 

court-ma.rtial, of 36 da.ys' absence without +eave. He was sentenced 
to dishonorable discharge, total forfeitures, and confinement at _ 
hard J...bor ;for five yea.rs. The reviewing authority approved the 
sontGl?lce, ordered its execution, except that the dishonorable dis
charge was suspended, and designated the Rehabilitation Center, 
Fourth Service Con:mand, Fort Jackson, South Carolina, as the plo.ce 
of confinement. The proceedings were published in .General Coo.rt 
?,1?.rtial Orders No. 765, Headquarters Th:ixd' Air Force, Tampa, .Florida, 
30 Cbtober 19./44. · 

.3. Competent evidence introduced by the prosecution establish~ 
the .following state of facts. · · 

The squadron morning report for 24 July 1944 showed the 

aecv.sed !roro. lO d:iys furlough to A.\WL as of 22 July 1944 (R. 4; 

tx. A). The morning report of the Detachment or Priscners, 152)th 

&,1-,,-1.ca Unit, Fart Hayea, Ohio, showed him attached in· confineme.>1.t 

Jl July 1944, enroute to return to his station 11 August 1944 (R. 

4; E".c. B). 


The accused was a member. of a canba.t crew. With many 
ot~qrs, he waa granted ten days furlough, effective 12 July 1944, 
by paragraph 2, Special Orders No. 72,· Headquarters Drsw Field 
Replacement Training Unit {HE}, 11 July 1944 {R. 5; Elc. C). These 
orders stated expressly tmt the furloughs were "prior to overseas 
shipnent", and that the men T,ould report for duty :10t later than 
2400 o 1clock 22 July 1944. The first sergeant testified that notice 
was posted a.rproxirr.ately two days before the men left on furlough, 
advising that, 26 July would be the approximate date of shipment on 
their return (R. 5, 6). · This notice was in a formal memorandum 
posted en the priority bulletin boa.rd, which it was the chty of all 
members .of the co!l'.mand, by order, to read twice a day,·and which 
shcv;ed only the infonnation that the prfority crews were the next 
crews to leave (R. 8). There rrere two bulletin boards, and it was 
possible th3.t the accused did not see the notice, but 11 i~ was negli 
gence if he did not. 11 (R. 9) Approximately fifty mor.:bers of tho 
ort;~niz.a.tion did ship en 26 July 1944 (R. 6, 9). The accused was 
na.11e1 in Special Orders No. 206, 24 July 1944 (R. 6; E>c. D), .with 
his crew, among other cre~·is, and directed to proceed to a Staging 
lling at Hunter Field, s~vennah, Georgia, to report 27 July 1944 
for a'3.:;ignment to IIProject .3I...F JY-25 11 • Not raving returned a.t the 
end of his furlough, the accused was ta.ken off the list for the 
shipnent and another man was substituted for him, by Special Orders 
No. 208, 26 July 1944 (R. 7; Ex. E). 

4. The accused, duly a.civised, was sworn and testified (R. 
11). He denied th.at there v.-as a stata:i.ent en the priority bulletin 
board to the effect that he was shipping cut overseas on 26 · July 
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19/4. He read a. notice on tha. t bulletin board that enlisted men 
had to have fifty dollars before going overseas (R. 11). He thoubht 
the men on the shipment would be "here" over pay day and leav3 about 
the second or third of August (R. 12). He went on tis furlough to 
his home at Columbus, Ohio. There his 11buddie I stt car, containing 
the accussd 1 s bag and clothing, was stolen the day he was going to 
take the accused "back to the station". The aceused reported the 
theft to the police and arranged by telephone with the Red Cross to 
wire his ctation, giving than his name and all inform:1tion. He '."lc:'.S 

trying to get money from his sister to release.the car, which the 
police had recovered arrl vrerc holr.li.nz for storage charges, when the 
Federal Bureau of Investigation arrested him at his sister's home 

- (R. i2, 16). In the week before his arrest, he was keeping in touch 
"With the police to get the car so he could get his clothes and come 
back (R. 17). He made no inquiries to find out what the Red Cross 
had done abrut his request to notify his station or whether they 
got an answer (R. 16, 17). He knew th3.t he vias due back the 22nd 
of u'uly (R. 12), but thought he ·h:ld a grace period until t:r..e end of 
the 23rd (R. 19-21). He had a copy of his i'urlough orders (R. 19). 
He knew when he left on farlough th:i t he was going to a staging 
area (R. 13). He urrlerstood that it would be about soven days 
"before we got cleared up out of this base" (R. 14). He heard the 

· 28th Article of War read (R. 15). '!c knew he would be AWOL when 
his clothes were stolen and .thought he probably would be broken and 
sent on with a crew. He did not know about the crew already le~ving 
(R. 15). He was an assis:tant radio opera t9r on his crew, liked his 
crew and assignment, and still wants to go overseas (R. 12, 16). 
The car was stolen about midnight (R. 16) or between one and six 
o'clock en the morning of .the 22nd (R. 19). He was m Colu.';lbus, 
Ohio, then (R. 16), and it was a thirty to t.hirty-two hol.U' trip to 
g9t there from Drew Field by train (P.. 17). He ha.d a round-trip 
tram ticket and used it on his retl.U'n (R. 20). · 

The defense int~oduced in evidence as its Exhibit 1 (n. 17), 
a copy of a letter from Defense Counsel to the Red Cross at Columbus, 
Chio, d~ted 26 Sept-r.ibcr 1944, requesting_immediate action (on a 
letter) sent thEl!l about ·9 September 1944, concerning tha accused. 

Recalled for rebuttal,, the first sergeant -testified that 
the furlough orders given the accused, effective 12 July, to return 
22 July, included his clay of grace ( R. 21) • He was given a copy of 
the furlough orders and not,., the usual furlough papers (R. 21). 
Around five hundred officers and r.ien went on furlough 12 July. 
The sergeant could not recall whether or not a telegram was received 
(R. 22). 

5. The contention· of. the accused that he relied upon the Red 
Cross at Colwnbus, · Ohio, to advise his organization by telegram 
tha.t he was detained there, while without further indication of 
concern about his status he spent over a week trying to recover his 
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., 

clothing and his friend• s stolen car, after the expiration of his 

furlough and until his apprehension, was disposed of by the court•s 

findings and may be disregarded here. 


Tha orders, of 24 July 1944, for the accuse:i to proceed to 

Hunter Field'a..,_nd report to the Staging Wing, as well as those of 

26 J,..ily substituting another in his place, were not communicated 

to the accused~ as they were published in his absence. The accused 


. knew th3.t his furlough -was given him "prior to overseas shipment", 
. and further knew that he was going to a staging area preparatory 
for that shipment. He knew ths.t certain processing ordinarily is 
do.ne in the staging area before shipment overseas actually occurs. 
The others :involved in- the transfer orders L~ riue::.tion did procaed 
to the staging area. It does not appear when or.whether they or 
any of them did move an overseas. !.t ths. t stage of events, the 
accused cannot be deaned to know or expect what :Ls not e::;t.:iblished . 
in facts that r.is shipment overseas is imminent and ths. t his absence 
will avoid it. Absence without leave at that point will not support 
an i.11farence of :intent to avoid 11ultima.te 11 transfer oVl;)rseas, 
beca11b 'J it is too remote and permits the intervention of other 
reasonable hypotheses. For the reason.that such movements are 
essentially preparatory, shipnent overseas being cantemplat cd by, 
but ordinarily not directly or immediately ccn.sequent upon them, 
movements to staging are:is per ~ are not regarded as "important 
service" within the meanjng of.the 28tn Article .of War (c;u. 265447, 
Hodge; c.~..~. 226441, Mugan; C.M. 264Z37, Pattillo; C."J. 262347, 
Moore; C.M. 230826, McGrath, 18 BR 53; C.M. 227459, Wicklund, 15 
BR 299). i 

It follons th3. t the proof falls short of establishing the 

specific intent alleged, and accordingly fails to'!?!'ove desertion. 

It is ample to support conviction for absence without leave. 


The Staff Judge Advocate• s office, by amendment on the 
crarge sheet, duly initialled, raised the Cra.rge and Specification 
from absence without leave to desertion without referring the 
graver charge. for reverification by the accuser. This wo.s objec
tionable in practice, but not fatal to the sufficiency of the record 
(C.M. 22947?, 1"1oytl, 17 BR 1.49). 

6. The accused 'is 22 years of age. He was inducted at Columbus, 
Ohio, on JO December 1942. 

7. For the reasons st.ated, the Boa.rd of Review is. of the 

opinion that the record of tr~l is legally sufficient to support 

only so much of the findings o~uilty of the Charge/and Specifi 

cation as involves absence wi th011't leave b;y- the accused at the 
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time and place specified, termina tad by return to mil:i:tary contto-1 
at the time an:i place alleged, in violation of Article· of War. 61, 
and leg;9.lly sufficient to support the sentence. · 

• 


-5



(240) 


1st Ind. 

·;;ar Department, J.A..G.O., D[C 1 1944- To the Secret:iry of \'far. 

1. Herewith transmitted for your action under Article of War 
50}, as amended by the act of 20 August 1937 (50 Stat. 724; 10 
U.S.C. 1522), is the record of trial in tr..e c::..::;e of Corporal Robert 
E. Closson (35620269), Squadron 1:, 327th Anny Air Forces Base ,Jnit 
(RTTJ HB), Dr6"i'f Field, Tampa, Florida. 

2. I concur in the opinion of the Boo.rd of Review and for 
the reasons therein stated recommend that so nruch of the findings 
of guilty be vacated as involves findin3:s of c3uilty of an offense 
by the accused other than absence without leave at the time and 
place alle pd, terminated by return to military ccntrol at the 
time arrl place alleeed, in violatlon of Article of U9.r 61, and 
that all riE11ts, privile:;es and property of which the accused has 
been deprived by virtue of the findings so vacated be restored. 

J. The sentence is sustained and is appropriate. 

4. Inclcsed is a form of action m1itable to carry into effect 
these recorrnnendations, should such action meet with yo~r approval. 

Myron c. Cramer, 
Maj or Genera1, 

~ Incls. Tha Judge Advocate General. 
l - Record of trial. 
2 - Form of action. 

(So much of finding of guilty of Charge and Specification 
vacated as involves findings of guilty of an offense other 
than absence without leave in violation of Article of War 61. 
G.C.M.O. 670, 20 D:1c 1944) 



------------

WAR DEPARTMENT 
Army Service Forces , .. , 

· In the Office of.,,Tl:l.e Judge Advocate General (241) 
Washington, J). c. 

SPJGQ - CM 268259 16 FEB 1945 

UN I TED 's~ TA TE S ) ARMY AIR FORCES . 
WESTERN FLYING TRAINING COMMAND 

v. 	 ~ 
) ' \),. Trial by a. -c. M. convened at 

Major, IEONARD F., STEVENS, , )) ,...'.: . ,, · , La43. Vegas,, Nevada, 12 September 
(0-.35ll44), Quarter:naoter... . 1944. Dismissal and fine of 
Corps, 3021st Army Air ) '._$250.00.'·1 

Force Base Unit 	 ) 

OPDITON or the BOA.RD OF REVIEW 

J..NDREWS, FREDERICK and BlER&R, Judge Advocates 


l. The Board of Review has examined the ·record of trial in the 
case of the officer named above. 

2. _The accused was tried upon the following Charges and Specifi 
cations: 

<- CHARGE Is Violation of' the 83rd Article of War. 
,(!inding of' Not Gullty) . _ . 

. ' . 
Spe c:ti'ica tion l: (¥inding of Not Guilty). 

Specil'ication 2: (Finding .of NQt Gullty) • 

CHAP.GE ri,.:\Viohti~n·~-~.t,'t.he.96th Article of War. 

Spe.cifieation 11 In that Major, .(then Captain) Leonard F. 
- .•.. Stevens, ,QMC ,:3021s~ .Base Unit,; (FGSJ I.as Vegas: Anrry 

. Ai;-, Field, Las Vegas, Nevada, did at Ie.s Vegas Army 
Air Field., Las Vegas, Nevada, from about 1 June 1943 
to about 1 March 1944, at approximately semi-monthly
intervals, wrongfully- and unlawfully take for personal 
use about five ,."'5), whole hams, about five (5) slabs ot 

,bacon, about fo;rty {40) pounds of .fresh beef, and mis
cellaneous ;fruits ani::I,, produce, property- of the Unitad 
States and .. of" a total· value· of about fifty-six dollars 
and eightY°_ cents, {$56.. so). 

:spec1.r1cat1~~, 2 a· ·'In ~i ik'jo;., (then Captain) Leonard F~ 
· 	 Stevens~ Ql!.c," 3021st .Base Unit, (FGS) Las Vegas Ar'lITY 

Air Field, Las Vegas, Nevada, did, at Las Vegas Ar'lI'fY 
Air Field, Las Vegas, Nevada, from about 1 June 194.3 
to about 1 Mirch 1944., at appro:x:1.niately- semi-monthly 
intervals, wrong:f'ul.ly and unlawfully- take for his own 
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use about sixty (60) pO"~nds ·of ham, about forty. (40) 
pounds of bacon, and about forty (40) pounds of fresh 
beef, without surrendering the proper ration coupons in 
violation of the Emergency Price Control Act of 1942 as 
amended. 

The accused pleaded not guilty to all Charges and Specifications and was 
found not guilty of the S~cifications of Charge I and of Charge I; 
guilty of Specification 1 of Charge II except the words and figures 
"about five 'Whole hams, about five slabs of bacon, about forty pounds of 
fresh bee!," and "Of a total value of about $56.80";, substituting-there
for, respectively, the -words and figures, "About three 'l'lhole hams, about 
three slabs of bacon, about eighteen pounds or fresh beef," and "Of a 
total val;!1e of about $21.50."; guilty of Specif'ication·2 of Charge II 
except the words and figures "About sixty pounds of ham, al,out forty 
pounds of bacon and about forty pounds of fresh beef"; substituting there
for, respectively, the words and figures, "About thirty-six pounds of 
ham, about twenty-four pounds of bacon, and about eighteen poun4s of 
fresh beet."; and guilty of Charge II. He ,ras sentenced "to be 11smissed 
the service and to pay to the United States a .fine of two hundre~ and 
fifty ($250) dollars". The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of Wa~ 48. 

3. The evidence for the prosecution established the 1'oll0wing 
state of facts t 

For some months prior to ·.1 July 1943, the accused, then a 
Captain, 1'9.S Sales Officer in charge,of the sales commissary arxl cold 
storage facilities at Las Vegas Arr:ay Air Field. Thereafter, he was · 
Property Officer. (R. 12-16). Lieutenant Colonel Rank:ln was Base 
Quartermaster. Sergeant, then Co·rporal, Aaby, was the nonconnnissioned 
officer in charge of cold storage •. (R. 12.) All perishable foods were 
stored in the cold storage Tf'drehouse (R. 12) and issued on "tally-outs" 
to the various messes and without tally-cuts to the sales commissary. 
IssuP.~ directly to individuals were not authorized. (R. ·13.) . 

. Sergeant Aaby testified that about 15 May 1943 Lieutenant 
Colonel Rankin began taking stores .from cold storage., starting with a 
ham or bacon. (R. 14.) He did not o:tfer payment-or ration points to 
Sergeant Aaby. No bookkeeping entry was made at that time. (R. 14.) 
Thereafter until about l May 1944 Colonel Rankin visited cold storage 
about once a week and took hams, bacon, .fresh beef, butter,. cheese., 
fruits and produce in the same manner. On some occasions he was accom
panied by the accused, who also took food items. (R. 15.) Lieutenant 
Colonel Rankin took an average of one ha.,i am one (slab of) bacon a 
month and about four or five pounds of beet roasts or steaks a week, 
all without mention of payment or ration points and without any record 
being kept (R. 18-19). The accused started coming with Lieutenant 
Colonel Rankin about 1 June 1943 and also taking food items, and con
tinued to do so until about l March 1944. He took ham, bacon, lieet, 
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fruit arrl vegetables. Sergeant Aaby kept no account of them, ·but every 
two or three months the accused would get a ham and bacon (R. 19) aid 
six or eight times he got a sr.iall beef roast or steaks. "He wasn I t the 
meat .eater Colonel Rankin was." All of thes9 withdrawals ·were without 
mention of payment or ration points and no tally-outs were made. The· 
price of ha:m to the Government was 30 cents to .31 cants a pound, and of 
bacon, 25 cents, and 26 cents a pound. (R. 20.) Beef cost the Govern

• 	 msnt 25 cents, 26 cents, 22 cents and 23 cents a pound. The hams varied 
from ten-to fourt~cn pounds and the "bacons" from six to ten or twelve 
pounds. (R. 21.) The accused removed stores only in the compacy ot 
Lieutenant Colonel Rankin (R. 21). 'l'h.e two would usually come in late 
on Saturday afternoons, (R. 21..:?2) Lieutenant Colonel Rankin "on an 
average of approx:imately once a week" (R. 15) and the accused about twice 
a month (R. 23). Lieutenant Colonel Rankin would look over the items 
and help himself, and at tL~es had Sergeant Aaby "make Rim up a bag and 
one for Captain Stevens". (R. 21.) They would load, or have the Ser
geant load,. paper bags of various sizes with fruit and vegetables. 
(R. 22.) The accused accompanied Lieutenant Colonel Rankin about twice 
a month and took fruits and vegetables which cost the Government about 
a dollar "per visit", as a "fair estimate". (R. 23.) There was no mEl.l
tion of payment and no tally-outs were made. (R. 23.) 

During this period,, the enlisted men on duty at the warehouse 
were eating their lunches out cj;t the commodities stored. At first they 
ate cold food, then in April., 1943, they started mald.ng hot lunches. 
This continued until March, 1944. (R. 25 .) At first they ducked "When 
they saw an officer coming., but later the officers lmew about it and 
pennittad the practice, occasionally joining the men for a sandwich. 
The accused did so l'lhile he was Sales Officer. The practice was not 
authorized by any Mess Officer or mess personnel. (R. 26-27.) 

No records ware kept on i terns taken by Lieutenant Colonel Ran
kin and :Major Stevens. Fruits and vegetables were taken a little out of 
each box, so the shortage was not noticeable. Beef was procured by cut
ting the loins out of front quarters designed to be fed to the dogs at 
the station. All shortages were covered by an allowable three-tenths of 
one per cent variation. (R. 27.) 

The messes received short weights as a result of these practices. 
Box weights were accepted by the messes wi. thout a.J,lowance for the items 
withdrawn. Tiie mess sergeants never checked the weights. (R. 28.) 

Lieutgnant Stone, who succeeded the accused as Sales Officer, 
and Major Van Sant, the veterinaran, also took food stores fran the 
warehouse and ate some there. (R. 13-28.) 

On cross-9xamination, Sergeant Aaby testifi~d that the men 
lunched at the warehouse because they were quite a distance from the 
mess hall and because they had to unload trucks through the regular 
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lunch hour (R. 29), and.that tileir food included a number of itarns ~tiich 
. they· bought. .and paid for at t."1a sales store, also it,ems turned in from 
· · troop. tl,'3.;inl?, which· they were not allowed to issue (R. 2~31). The · 
'·' ~ccused ncalled". thel'!l o~. t!:'!a ms.tkir of th!} lunches in April, 1943, when 
· ·th~i started using a 1it,t,le stove which the sergeant brought back from 

'.furlough. ·The accused a:aid that he woµld talk.with Lieutenant Cofonel 
.. Rarikin.~bout it; but the sergeant never heard any·more of it. Sergeant. • 
· Aaby told tha accused that the mem -m,re using food. they had bought afrd 

food that they were g~tting off.of troop trains,· that couhi not be issued. 
. · .. · becau,se .i.t.:-wa~ c<:>ndemn~d as unfit· for 'tro~p consumption or in such so.an· : 

.. :,_: lots: that it would not pay to issue·it (R~ ,30-,32) •. It mis corurnon knowl- . 
··-..:.', ··'edge' a.round tbe !'ield that.the men had "a little" lunch counter"' the.re at 
· · · · cold :itorage, and tho post paper commented on it. They did not hida it 

(R. 32-3.'.3} • . . 	 , 
. . 

. pP 27 March 1943, just bG.fcn:'0 rationing started, Li1utema11t 

·,:,Polonei Rankin bought hal.f a quarter of beef, weighing about 6J pcra."'lds 11 


. ·. two 'hams, two bacons and soma cheese, whicr{ ws.s tallisd out to h:un; and 

. 	put i~ 'With some butter in his private box in the cold storage wart'ihousa 

·(R. 3:3-34). 'There was something already in tho box th~n. Ha got i tmns · 
f~ this supply before he starU;d removing store$, about 15 May,, · It wa~ 

· . ,: a_long in -t:,rie. fall be.fore th" privat3 box ceased to be usad (Ro 34·c3"7) ~· 
·. 'l'hei a.ecused.also had a private box, with supplies of his O'li!l in it (R~ '.,9)e

~'~e six or··eignt·t:unea that maat was cut·for the accused ware at Lieutenant 
Colonel P.a.nkin 1s direction, .of£ of meat intended for the dogs (R. 39-41) • 

.	It -was felt th.at· the dogs did no·t; :require the special cuts (R. 46). · One . 
rib 1'18S all that was cut at a time for the accused; usually tfi·o for Lit1u
tenant Colonel Rankin (R. 4'7).. T'ne sergeant and other enlisted nien. t.11ere 
a~<?- oeca.t'iorallJ t?ok meats., butter, veg"Jt3bles and fruits horoe·nth 

. ·.t,n~ra (~ 42). Th• se.ee;eant knaw·or·1t and was eoiilewhat apprehensive of 
tr(ru.ble a"qout it '(R. 4.3)~. 'l'he men .did riot take stoxes until aftar they 

··SB.ff the o!.t'ic:irs doing so (R. 45-1~6). · .. 

Sa~sant Aaby did ·not know whether i:,he off5.cers paid a.nyo.n~ oth&Z' 
~an himself' tor itams taken. 'lhey did not pay h:u:i (R. 4.3--44). 

. laticm 0.t'der 16 of th& Offic-, of Price Administration; .e.ffer~-1;.-i"'e · · 
2:9 ~ien _1943, recited ~· scarcit'y of Sllpply bf mats, and pro~ided · 

. that, tberea!tel" ·corisumera might purchase meats onl7 by giving up i4 atfon 
· points as provided by rogulations o:t th.at agency· (R. 47, Ex. 1).. · . 

Private First.Class Morgan (R. 48),· Raoaiving a~c(Iswing Clerk .. 
at the cold storage warehouse., substantially corrobors.ted Sarg6ant .A.a.by· 
(R. 48-,.65). From July 194.3. iD about the first o! the year,, 1944, tha 
a:ccu.acd, 1fiti1 LieutEJMnt Colonel Ba.nldn; took· too1 iteria f'l:•om tha stoi"~ 


. ·. &ge. · Afte:r that~. "the· practice ·sort or discontinuad" (R3 · 50). The !oud 


.. :take:n.. consisted o! fr6sh ro8t1.ts, includiug beor·about every tNO ·vraeks, 

generally roosts of thl'eQ or fotll' poundil, aliio .frMh -pork, also ham~ .li',d 
bacon, and veget&blea. As a r.ile,, . Priva~ Morgan cu, the m.s.1t,; nw , 
accused or Sergeant Aaby sacked th~ vegetables. 'l'ht accu~:,d would i,,::.tlu · 

. a .~ a.bo.ut IJTI'I~ tw monthi, an~. bacon a.bcru.t th~ ~&m(JJ (R.. 50=-52) .. : He · .. 
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,A7'Jler',t w,'.i ,uci.d~ to Morgan nor were ration points deliver9d to him. (R. 52).
/ 	

Tha.r );·;d 11,1 ,~.:i,;;h register nor other facilities there for receiving payments 
or ration poir1ts and were not authorized to receive either. Sales clerks 
at the corrnnfosary sales store were authorized to receive them, and payments, 
when made, were made there. The sales officer had charge of both the cold 
storage warehouse and the commissary (R. 54). Morgan went to work at the 
cold storage warehouse on 7 July 1943 (R•. 55). When one of the officers 
too~ a ham out of a box of hams, Sergeant Aaby would tell Morgan to be sure 
to i~;:;u 1 ~I.at b~x to the consolidated mess (R. 58) • The m.tnes3 also had · 
taken food items home from the cold storage, to the value of one to two 
.dollars a week, without paying or giving any ration points for them (R. 64). 

4. The defense introduced in evidence the special orders relieving 
the accused as Base Sales Officer, dated 1 July 1943 (R. 66; Ex. A). 

. 	 . 

Corporal Taylor (R."\Q7) who 110rked at the cash register at the 
sales store during the }:8riod rn·question, testified that both Lieutenant 
Colonel Rankin and the accused came in aid paid for items that each said 
he had gotten at cold storage when the sales store was closed or did mt 
have such items, and surrendered the ration points accordingly (R. 69-70). 
Each of these two officers bought a quarter of beef just before rationing 
started, weighing a hundred odd pounds (R,. 69). Thereafter, sanetimes 
V.ajor Stevens would get something from cold storage and pay for it at the 
store the next day (R. 70-71). This occurred less frequently in the case 
or the accused than in that of Lieutenant.Colonel Rankin: "I think once 
or twice, 110 t too much". On one occasion he got a crate Clf oranges, and 
he got a ham, butter and sane items the store was out of or did not handle 
(R. 70). In the case of_ officers not connected 1'fith theQuartermaster 
organization, Sergeant Aaby 110uld call up and say that the officer had 
bought so:nethi.,g there and -was coming over to·_pay .for it, or would send a 
tally-out along with the officer, and the witness would compute the price 
and complete the sali, through the cash register (R. 70), but when Lieu
tenant Colonel Rankin or the accused bought something, the store took his 
word for it (R. 71). On cross-examination, the witness did not lmow 
whether either officer came in and paid every time he took anything fr9m 
cold storage. The accused did not so -pay the witness for any fresh bee.t 
or bags of produce, or give rationing poi.,ts for beef. On 27 March 1943, 
before rationing started, the amount of beer· the accused actually received 
was 22 pounds (R. 72). Questioned by the court, the witness thought that 
the accused had so purchased oranges, hams and bacon both before and after 
rationing started, more than two or three times. He could not say exactly 
how often. Through most of the time, the store did not handle fresh fruits 
and vegetables (R. 74) • 

Corporal Waters (R. 74), "Who worked at the sales store and 
assisted Corporal Taylor at the cash register from March to October, 1943, 
remembered the accused paying -for a case of o:t'CJges, but had never so 
taken payment from him for ham, bacon or fresh meat (R. 76), or bags o.t 
produce (R. 77). ' 
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Mr. West. (R. ?8), Civilian Chief Clerk at the Quartermaster 

Office, testified that the sales store and the cold storage warehouse 

were operated as a unit. Tally-outs batween,them were discontinued 


. about February, 194'.3, on the instructions of a Quartermaster inspector 
from West Coast headquarters (R. 79). The witness believed it was cus
tomary for officers 'Who got supplies .from the warehouse to pay for them 
first (R. 80). 

Mr. Adams, grocer to the Stevens family, (R. 80) testified 

that he had regularly supplied the family of the accused with provisions 

in an amount normally used by a family of that· size, two adults and two 

children (R. 82). 


Staff Sergeant Palsrok· (R. 83), Station Veterinary Detachment, 
had regularly been about the cold storage warehov.se in the course of his 
duties. The practice of the me~ eating lunch there arose from necessity.· 
There 118s a trucking shorVlco. The trucks arrived from·11:oo on, loaded 
with perishable commodities, and the necessity of unloading them promptly 
interfered with the regular lunch time. The men would work through the 
noon hour and then m~ke sandwiches. 'I'he provisions were bought at the 
sales store; sometimes items from troop trains, rejected for is1?Ue, wers 
used; "vary few, if any" Government foods were eaten (R. 84-85). Since 
lune~ at the warehouse-was discontinu. ed, the trucks sit and wait. 
(R, a5,) · .. 

. J~~k L, M~t (R. 07) 1 ~hAinMrn or th@ 'lo@~l r~t.tonwg board, 

tegtifivd w thn "l.00~ truthM And h@H@ll\11 rowtAt;lQn pf tlv~ aqcused., 

"'M tMt tho §MlUi@d hid \lHn 11V§rf ~@o~@r-§tivo" with th@ nrt.ioning · 

bg~fd (R, ,1), · . . 

M3J@N Hof.l'fll't fiD~or@ AM ~M1p1nm; 1;1ypplf gff;tg1;1n ill :frequent 
tumti!l@t 'With th@ IH!QYH41 t@1t£ti111I1 'b-7 §tip!}l.itim1 tg hi!!! e:iccellent 
~JmY\tign tor twth Md nffldtr, (Hi OBJ h, fl), J4Jp;r I31.rrett, 
~inHI' (It. 09) BM MAJor ;pg@Mm9H \R, 90) 1 MmWl!tf§U" Insp~ctor, 
§@ tHUU@d nt th@ tm1, · , . 

\ 

. Tht A@Wl8d tf§titiod (R, 91),. H@ ta Ja f@3f§ gl.g, ~ g:raduat~ 
Oivi:I. ~ffi!t@l' fr@m TM ;lfflth 0§k@M t§h@@1 et Min~II, II, w~l<;~d, fo:r ~• 
it.Ito or icmth Imkot.a. in hi~mfflf @Qn@tmotign. Ht n@. tonmissioned a 
Heond Uwt@rumt, Intrurtr,1 At th@ Uru.vor1;1Uq er iouth Pakota in 1937 
(k, 92), 0n 21 Milroh 1941, ho 'Wij§ Botivlt@d I§ A ro@,rvt constructing 
!\YArtfrmA@tcr in tho !nldo or r1r1rt Uowt@nMt, H4 eam, to Las Vegas in 
~ or 1941 And l@tt 111 ~ Ci&ptA1n in ?Mroh, 1944, Ht N~atved }lis major
1tf 27 Juno 1944, (C001T1uaicm1 And Ocirti.t'ioatH, R, llO_J ~. O through 
K,) When ho roport@d at Lia VogH, tha t11ld na in coul'H ot construc
tion tnd ho wnu tho onlf qu1rtormutor otricor th,~ 1 m, eo:rve<l 13 !l"l'!O 
l!art1rm11ttr And Motor 'rrAnDport&tion 0t'f1cor, with no Froviouis tram-, 
ins ox01pt 111 A roao:rn o.ttioor on duty, wUh tht Civilian Cc:mcsorvation 
Corp,, "nd liter II puroho.nins and contre.otin1 ot.t'ictr and, tram l July
1942 to 1 July 1943, 11 11111 otticor, thon 11 Prop1rty Otticor and 
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Ration Officer and then, from September, 1943, as Assistant Base Quarter
master (P.. 94-95). from August, 1942, Lieutenant Colonel, then Major, 
Rankin was his superior officer, the Base Quartermaster and responsible 
for all q~artermaster activities at the station (R. 95). Accused served 
under Lieutenant Colund Rankin~ as his subordinate, at all times until 
accused left the station (R. 96). . 

Vlhil~ accuseq was. sales officer, the ~9la ~tgr?,ge warehouse 
m:., at t:1.r~t in the same building with the gf}lllffi:1,~;;,aq ;;;ales store. In 
J§.nua,ry1 1943, it was moved to a i,eparate l:>ui.lding, lt was all one 
aecoll?lt and the two buildings were inventoried together. Prior to Feb
ruary,, 1943, tally-outs were used from cold storage to the sales store, 
but that was discontinued in early February; 1943, 'When a West Coast 
inspector, naking an official visit, pointed Ollt that it wasiuseless to 
keep account of transactions between" cold atorage and the sales store 
bocau50 it was all one account (R. 96-97). 

In Februar:, or March o! 1943, the accused learned that the men 
at the cold storage warehouse were eating their lunches there (R. 98). 
Sergeant Aaby told hiin that they were buY'in8 the food from the sales store., 
and he saw items, such as peanut butter, jam, mayonnaise and bread, that 
they could get only at the Rales store, Accused thought that he was jus
"ti!ied in letting th~rn eat there., as they had to work through lunch hour 
to get the trucks unloaded (R. 99). In April., Sergeant Aaby asked per
mission to bring in a small electric stove. Accused received Lieutenant 
Colonel Rankin's approval for that project, and from early !,lay the men 
had hot lunches. A stew wa.s prepared in Lieutonant Colonel Rankin's 
presence, of some vegetables and meat. Accused thought that there was 
nothing he could do about it as it m:i.s approved by his superior officer., 
who vras in charge (R. 100-101). Sergeant Aaby told the accused several 
times that he was making arrangements with the mess sergeants in the 
matter. The meat and vegetables used were ie~ntical with those being 
used in ths messes (R. 102). · 

<, 
, 

The accused occasionally, maybe three times a month, had a cup 
of coffee and a sandwich there as a snack during the day (R. 102). 

On 2 occasions that he recalled, the accused took hams for his 
own use from cold storage., in July and in November of 1943, but he took 
t.11em over to the s.'lles store and pa:i.d for them and surrendered ration '· 
points to tr.e cashier, whoever he was, on duty at the time (R. 103). 
On one occasion he took a slab of bacon over to the sales store, sliced 
eome off, paid for it, gave the points, and returned the balance of the 
slab of bacon to cold storage, He had no use for a·"lvhole slab of bacon, 
as his refrigerator vrould not hold it (R. 104). 

Payments and ration point collections were all hRndled at the 
sales store. There v:as no casM"'!' at cold stora€:e• Sergeant Aaby never 
had authority to receive money or points (R. 104). , 

-?
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Accused took a few vegetables occasionally, 'Vlhen, as he 111as 

riding hO!!le with Lieutenant Colonel Rankin, the latter would ask him 

to sample them and compare them with produce purchased locally. Ac

cused took such fruit and vegetables home, compared them with what 

his family had, and discussed them with Lieutenant Colonel Rankin . 

(R. 104-106). The value per sack wouUi be 20¢ to 25¢; over the "Whole 

period the total value would be about five or six dollars. Only once 

or twice after Christmas of 1943 did accused take any vegetables. (R. 

106). Lieutenant Colonel Rankin was with him on every occasion (R. 

107). 


Accused never took any fresh meat from cold storage, except some 
of his own that he stored there, be.fore and after rationing began (R. 

107). Lieutenant Colonel Rankin took out various commodities of his 

own and from the stock,.but the accused thought he paid for 11hatsver 


· he took•. He took the same, or a little more, fruit and vegetables as 

did the accused, as samples (R. 108-109). Produce was taken six or 
eight times (R~ no). 

The family of the accused consists of himself, his wii'a and two 

daughters aged .five and nine years (R. 114). · · . 


The· discrepancies on monthly inventories were well within the 
allowable three-tenths of one percent.- The account ran around $2001 000, 
and shortages or overages ran from nine to fifteen dollars, except an 
overage of more than $200 . one month. ~ere. were minor v~riances, as 
items missed on inventory- one month would ba· picked up the next (R. ll?). 
Compliance with AR .'.35-6660 as to certificates by- the sales officer to 
cover items withdrawn for sampling was omitted· as unnecessary, since 
the account always balanced out without such certificate (R. ll8), and 
it was nl')t felt that the time necessary to make certificates would be 
justified for 'lihat little value was involved (R. ll9). · 

5. The evidence for the prosecution established, and the accused 
conceded, tbat_tha accused received !or his personal use food items 
from the government stores on a series of occasions beginning about 1 
June 1943. 0£ the 'two witnes~es for the prosecution, one, Sergeant Aaby, 
testifiad that the practice continued until about 1 March 1944. The 
other, Private First Class Morgan, who came there 7 July 1943, though 
he·re~pgllQ.@~·w qu,;,1;:to~s phrased ge~r~l,;cy' to cover the period up to 
l Mi:lrgh 1~44, ~~Wi@!:i 'f:.hilt tile pr,crtio-. ffi,grt of g.iscontinued" after, 
th@ fir!:ii Qf tht. f@8-ol' 1944, Ng nagrg WH k~pt, gf the items received 
b1 th@ tcam;@41 MG fiY8'1i1Pn§ gf timo, MWlffltl and lcind of commodities 
t§.~n Aro 1oti fgr Anllftl' to tho fo~ ovid1JilQ@1 !fllmlllarized: 

f.tHll.~a.~tl (Mbfl 6;!.x 01' dght t1m~llh ~ll b~;.f roasts and 
UW§U (R, 20 , A.b9ut aix tilM!i!, not QV@:r dght (R~ 40
41) ,· (Morgan 1 ·About ong@ ovor, tlffl woak;, O~per~lly 
A roHt wotghin; About thrH I'll' four ptlurul1;1 (n. 51). 
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Fruits and produce: (Aaby) : About twice a month, fruits 
and·vegetables worth ?bout one dollar "per visit" (R. 23). 

' (Morgan) : About twice a month from July to the first 
of the year, value one to t-,.,o dollars (R. 50-51). A 
bag a week at first, then ab,>ut every two weeks, then 
-probably once a ·month, "an approximate guessn. Value 
might not be over one dollar; S~rgeant Aaby should know 
more about it (R. 56-57). . 

· Hams 	and bacon: (Aaby):. "Zvery two or three months, "Why, 

he would get a ham and bacon" (R. 19). 11r·would say a ham 

every two months and a bacon every two or three monthsn 

(R. 38). (Morgan): Hams:, "I would say about one every ' 
two months"; and bacon, "it would.be about the same, sir" 
(R. 52). 

Morgan never saw the accused take a ham, but testified: "Generally, i1hen 
Sergeant Aaby 1Vt>uld give him a ham he would e:tther tell me that one of the 
officers took a ham out of such and such a box so that I would know, be 
sure and issue that box to 'the consolidated mess" (R. 58). That·being 
patent hearsay, the case as to hams rests upon Aaby 1s testimony alone. 
Neither did Morgan ever see _the accused take bacon, but he d:l.d testify that 
bacon was loaded in sacks there and later taken out by the accused (R. 58), 
referring to an eight to ten pound slab on two different occasions. Ori 
other occasions the accused got sliced bacon (R. 59). 

The cold storage warehouse was operated as· a unit with the sales com
missary, though in a separate building, and supplied the sales store directly, 
without recording items sent there for sale. The warehouse also supplied 
the consolidated mess and various unit messes on the post, and record of 
the provisions furnished to the· messes was kept by a system of "tally- · 
outs". No provision was made for completing sales at the warehouse; no 
cash register nor sales record facilities were provided there and the 
men in charge·were not authorized to receive, and did not receive,· pay
ment for items sold to purchasers. Occasional sales were made to persons 
who came to the warehouse to get items not then available at the sales 
store. The practice· in such cases was that the custodian at the ware
house would·deliver the item to the purchaser and telephone the cashier 
at the sales store to advise him of the sale, and the purchaser would 
go to .the sales store and pay for the item. However, in the case of 
Quartermaster officers, themselves responsible in some measure for the 
operation of the 11'13rP.house, the -warehouse custodian did not call the 
sales cashier, and if payment was made, such officers themselves notified 
the cashier of the. sale and made the payment. The latter practice was · 
extended to the accused, llho had been Sales Officer in charge of the 
warehouse and commissary, though he was relieved as such at the beginning 
of the period here in question. The accused.held no official position 

http:would.be


(250) 

concerned with the irarehouse at least from l July 1943 to sometime in 
September 1943, vmen he became Assistant Base Quartermaster and'Executive, 
and may have had something to do m..th the commissary or may not, depend
ing upon his particular assignment of duties. As that is not. shown, 
it is ass,Jmed that he still was not in any defined official relation 
to the commissary or warehouse. Such preferment or privilege as he was 
accorded in receiving provisions from the warehouse presumably arose 
in some pa.rt from his former positio~ as Sales Officer end his acquaintance 
with the·men in ·charge, but chiefly it arose from the fact, clearly in . 
evidence, that on each occasion when the acc,rned received any o-r t.he 
i terns in question, he came. there in company with his superior o.fi'icer, 
Lieutenant Colonel Rankin, who was Base Quar'Gl3rmaster end in charge of 
the warehouse as of all quarte:master activities on the post, and the 
provisions received by the accused were delivered to him in each instance 
at the direction of Lieutenant Colonel Rankin. 

In his defense, the accused testified, as to hams, that he took two, 
one in July and one in.November, but paid for them to the cashier at 
the sales store, and surrendered the appropriate ration point stamps. 
As to bacon, he testified that on one occasion he took a slab of bacon 
to the sales store, had some sliced off, paid for it, gave the ration 
s~ps, and returned the balance of the slab to cold storage; that he 
had no use for a l'lhole slab of bacon, as his refrigerator would not 
hold it. As to beef, he testii'ied that he never took any fresh meat . 
from cold storage except some of his own that he had stored there. As 
to .fruit and vegetables, he testified that he took some at six or eight 
times, each time at the request of Lieutenant Colonel Rankin to sample 
tp.em and compare them with locally available produce, which he did and 
discussed his observations with Lieutenant Colonel PAnkin. Except for 
such "sampled" produce, his position "'8.s t.'11.at h~ pa.id for whatever he 
took.' 

In support o.f that position, the sales store cashier testified that 
the accused had co::tA in ann paid .for items .from cold storage on various 
occasions and surrendered ration points; that he had paid for oranges, 
ha.ms and bacon that way more than two or three times, though, quite 
naturally, he could not say exactly how often or for what. The accused 
did not so pay- .for any fresh beer or bags of produce. The assh,tant 
cashier remembered receiving payment from the accused in that manner for· 
a case of oranges, but not for hams, bacon, meat or sacks of produce. 
The testimony of the .first cashier corroborates the accused on payment 
for all the hams t.he accused says.he got, and .for more bacon than hA says 
he got. The testimony of both cashiers corroborates him as to the fact 
that some payments in that manner were made by him for commodities from 
cold storage. · 

Apparently the court believed the cashier as to payment at least 
twice for hams and at least twice for bacon, since by its findings it 
reduced the specified "about five" to "about tm:ee~ as to each o.f these 
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· items. One "every two or three months" for nine months would be either 
four and a half or three. However, since ·the cashier rs testimony was 
·that the ac~used paid for ha.ms and bacon more than two or three times, 
the basis for such definiteness eludes us. True, the accused testified 
that he so paid for two hams, but only once, that he recalled, for. 
bacon, and then for some part of a slab only. . 

Applied to the fresh beef, the basis for specific reduction is 
even more illusory. The specification charged the taking of about 
forty- pounds; the finding was about eighteen pounds. ·The accused said 
that he.took none. The evidence for the prosecution was that he took 
small roasts and steaks (Aaby), of about three or four pounds (J!organ), 
six or eight times (Aaby), or about once every two weeks (Morgan). 
Three pounds six times would be eighteen pounds, and this divination, 
dra'Vln partly from each witness, accords with the court's findings as to 
beef. However, if the accused took beef six times ill nine months and 
Morgan thought ~e did so about once every two weeks, which would be 
over nineteen times, then Morgan's estimates of frequency are sho'Wn to 
be very unreliable, and cease to be any foundation at all for the deter
mination of quantities. , 

Tho tru.th is that estimates of frequency such as appear in this case 
are not intended to e'stablish definite quantities or measures, and are 
quite incapable of doing so. "About twice a month", "about every two 
weeks" or "about every two 'or three months". are not meant to fix inter
vals as a basis for measurement of quantities with any such accuracy 
as the subject here demands. They are generalizatio.ns only, indicating 

·by rough approximation the relation of incidents as to time. 

·The irresistible conclusion from all the evidence is that,.while 
quasi-definite quantities were specified., entirely indefinite quantities 

, 	 were proved, and proof of indefinite quantities paid for was regarded as. 
offsetting, in part only, the proof that some quantities were taken. 
On that basis the court reached findings llhich are essentially speculative 
so far as amounts are concerned. They are likewise speculative as to 
any amount of hams or bacon, as to which the evidence is ·that the ac
cused got an indefinite amount· and paid 'for an indefinite amount, and 
the case fails as to those items. •· 

;Concerning beer and miscellaneous .fruits and produce, a different 

evidentiary situation appears. 


As to beef, the accused testified that he got none, except from 
his and Lieutenant Colonel Rankin's private locker supplies., so he paid 
for none received from.the com.~issary supply. The prosecution witnesses 
testified that these locker supplies soon were exhausted and that several 
times the accused.got cuts of beef taken from beeves allotted to the 
dogs on the post, as veterinary supplies, which cost the government from 
22¢ to 26¢ a pound. The evidence clearly establishes that four officers 

/ 
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the Quartermaster, Lieutenant Colonel Rankin, the Sales Ofticer, Lieu
tenant Stone, the veterinarian, Major Van Sant, and the accused - and · . 
some enlisted men, were enjoying privileged access to various supplies 
in the cold storage warehouse, and this circumstance suggests that the 
accused may not have preserved the individuality in the minds of the 
warehouse custodians as to particular items that would othernise have 
been the case. However, the accused was well known to the warehouse 
custodians from having.been Sales Officer, and they:also knew private 
locker beer from dog beer. It was within the province or the court 
to believe the evidence that the accused received some beer, or some 
value, during the period in question. 

As to fruits and vegetables, the evidence is undisputed that 
the accused received some, of some value, and did not pay for them, as 
he contended that.he took them on Lieutenant Colonel Rankin's direction 
to report on them as samples. The accused said that he did so six or 
eight times, only once or twice after Christnas, 1943. Sergeant Aaby 
made it about twice a month, Morgan about twice a month fran July to the 
first or the year. All of these are :i.nde.t'inite general est:tmates. 
The sample theory evidently was rejected by the court as not in good 
faith, under all t..°lle circumstances o.1' the case, including the character 
and extent o.1' the abstractions in evidence. The prosecution's conten
tion that Army Regulations 35-6660 were not complied with, in that 
the sampling took place a.t'ter acceptance and in that there were no 
certificates covering withdr1>,wals for sampling, could not have been very 
persuasive, in view of the undisputed fact that the total shortages were 
well within the allowable three-tenths or one percent of inventory, 
rendering such finely detailed accountine supertluous. 

The case boils do1¥n to the taking by the accused i'or his personal 
use, over a period or nine mont..'tis .time., in the presence and at the 
direction of his superior officer, oi' some beef' .t'urnished and intended 
for consumption by Army dogs and of some fruit and vegetables furnished 
and intended for the alternative use or mess supply or commissary sale, , · 
all property or the United States, of some value 'Which must be assumed · 
to be less than ~~o. · 

6. It is first to be observed that, although the ac0Used was con
victed. of a series or wrongful taking$ i'or his personal use, most of 
the evidence had to do with what someone else· took. That evidence per
tained to the Charge and Specifications of 'Which the accused was ac
quitted1 that, as Sales Officer, he wilfully suffered Lieutenant Colonel 
Rankin and the enlisted men wrongfully to take and consume stores in 
violation of Article of War 8'.3. It d.oes not appear that the court was 
instructed not 

l 

to consider that evidence on the Charge and Speoi.t'ications 
of which the accused was convi.cted, but the court appears,. from the 
nature of.its findings, to have made the necessary differentiations. 
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The principal question presented by the case is that of the 

pr,priety of charging a series of wrongful takines·in one specification, 
ex ·,ending over a period of. nine months time. This question was pro
perly raised by motion to strike on the ground of duplicity, which the 
court denied (R. 9). Accordingly, precedAnts upholding trial on duplic
itous specifications in the absence of objection are not persuasive. 
It is familiar law that duplicity or misjoinder is matter to be raised 
by appropriate motion before pleading to the general issue (42 CJS 
1340, CM 246884, Bruggeman, 30 BR 189; CM 218876, Wyrick, 12 BR 157). 
It• the pro~edure of courts-martial, the motion to strike performs the 
office' of all preliminary objections to the form or sufficiency of the 
specification,{Winthrop1s Military Law and Precedents, Second Edition, 
1920 Reprint, page 374). · · · . . . 

In general, one specification should not allege more than one of
fense (MCM 1928, par. 29b), and if it does so, it is "Md", for 
~uplicity (Winthrop, op, cit, p. 143; 31 CJ 758), a vice against which 
,e are warned as "a not uncommon fault in our service, and has been 
repeatedly condemned in Orders" (Winthrop, op, cit, page 144). . 

However, there are recognized limitations upon that rule. There 
are offenses having the quality of duration, where ordinary rules do 
not apply_ as to spec:t.fic designation of time. Such may be the con
tinued nonpayment of a debt, charged as dishonorable conduct under 
;: rticle of War 95 (Winthrop, ~ill·, page 139), unlawful cohabitation 
\JM 211260, Grochowick, 10 BR 43), or the neglect or malfeasance of 
a continuing duty (CM 238266, Campbell, 24 BR 215). Such cases do not 
raise the question of duplicity, as there is a single offense, "con
tinuing" in a true and absolute sense. There are other cases tihere 
·repetition, or WJ,ccessionof events, lendr; a continuing quality to a 
course of conduct otherwise composed of separate acts. There duplicity 
is a real factor, if the separate acts constitute offenses, and such.is 
the instant case, but certain exceptions are recognized. 

Speald.ng of particularity in specifying time, Colonel Winthrop said: 

· "In some cases the offense comnitted is or a £.Qll.
tinu:l.ng character, extending over a considerable period 
or time or.exhibiting a general habit or course of conduct. In 
such cases where;;.a.istinct acts cannot readily be separated and 

·attributed to particular dates, it is allowable to charge the 
misconduct•••" (specifying the perio~). (Winthrop, op, cit., 
page 139). 

Speaking 
,• 

of duplicity, the·same authority says: 

"This rule,· however, does not apply to the stating 

together, in the same. count, of several distinct criminal 

acts, provided the same all fo:nn parts of the same trans

action, and substantially completes a single occasion of 


-13-. 

http:tinu:l.ng
http:Speald.ng


(254) 
offence. Thus it has been held that assault and battery and 
false imprisonment, when committed together or in immediate 
sequence, mAY be laid in the same count without duplicity, 
since 'collectively they constitute but one offense•. So 
it is held not double pleading to allege in the same count the 
larceny of several distinct articles appropriated at the same 
time and place" (Winthrop, op, cit., page 143). . 

That time, or singleness of occasion, is not the only unifying 
factor in considering a succession of acts as a course of conduct is 
well recognized, even in cases of larcenous character. Thus, asportations 
over a period of time have been dealt with collectively not only in such 
cases as tapping a gas line, where the asportation was constant over a 
stated period, but also in cases of working a ·coal vein, cutting timber _ 
from the land of another over successive days, and otherwise where 
successive tald.."'lg·s were all pursuant to a single sustained ~ilty 
impulse and in the execution of a general scheme or desien .(Wharton's 
Criminal Law, 12th Ed. Seo. 1171; 36 CJ 798). It is no far cry from 
those cases to successive invasions of the same cold storage warehouse as 
a source of food ~~pply. 

How much unity of purpose, singleness of transaction, or adherence 
to scheme, plan or design must be established to justify the collective 
specification of a series of wrongful acts must depend upon the facts 
and circumstances of the case. 

J ' 
In milltaey law, though the framing of specifications is based 

upon practice in criminal indictments, more latitude is permissible, 
by reason of the exceptional authority of courts-martial to correct 
errors of specification by except~ons and substitutions Uiinthrop, 
op, cit.j page 134-135). The remedial powers vested in the reviewing 
authority and exercised in the course of revie";'l' also permit some devia
tions from exactness that might be unwarranted in criminal practice. 
Finally, the scope of offenses under the 96th Article of War considerably 
broadens the horizons familiar in criminal pleading. 

Primarily, sustaining a motion to strike is discretionary 1dth the 
court (Winthrop, op, cit., page 251). However, no discretion extends 
so far as to preclude review where its erroneous exercise has resulted 
in an improper trial, injurious to the substantial rigbts of the 
accused, and the denial of a motion to strike mAy constitute reversible 
error (C!l 257469, Ma.cm). · . 

The real test is whether, on the 'Whole record, it appears that any
error has resultAd in injury to the substantial rights of the accused. 

"A.W. 37 vests a sound legal discretion in the reviewing 
authority to the end that substantial justice may be done. 
The effect of a particular error within the purview of A.w. 37 
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should be weighed by him in the· light of all the facts 
as sholl?l by the record, and, i•."l.less it appears to him t.liat 
the substantial right.a of the.0 aci::used were injuriously af
fected, he should disregard the' error as a basis for holding 
the proceed:mes invalid, or for disapproving a finding or the 
sentence. :Mo finding or sentence need be d:l.sapproved solely 
because a specification is defective if the facts alleged 
therein and reasonably implied therefrom constitute an of
fense, unless it appears from the record that the accused ms 
in fact misled by such defect, or th~t his substantial rights 
were in fact otherwise injuriously affected thereby." (MCM 
1928, par. 8712., page 74). 

The•application of that rule resolves conflicts otherwise apparent 

in the precedents. 


In CM 219135, StrYker, 12 BR 225, conviction was Sc1stained, over a 

motion to strike, on a specification, laid under the 96th Article or War, 

alleging that the accused 


"did first at Camp Murray, Vlashington, and thereafter at••• 
Fort Lewis, Washington, on divers, many and sundry occasions 
between the dates of October 1, 1940, and May 1, 1941, more 
specific d,ates of which are to the accuser unlmovm., knowing-· 
ly,· willfully and wrongfully take, carry away and convert to 
his own use certain Government subsistence stores and 
gasoline of the value of about $400.00, the same being the 
property of the United States intended for the military service 
thereof, all to the prejudice of good order and military dis
cipline". 

The Board said in its opinion: 

"The Specification clearly alleges an offense cognizable under 
the 96th Article o+ War. The accused was fully able to, and did 
in fact, address his defense to the offense intended to be ·~ 
charged". · · ·, 

' 
In CM 264296, Simms, decided 29 November 1944, conviction was sus

tained under the 96th Article of War for the wrongful signing and 
uttering o:t e~ht separate bank checks, separately described in one 
specific~tiori, A~~h on a different specified day, from 5 June to 5 
July 1944, without maintaining sufficient funds in bank to cover them when 

.presented. The Board held that a motion to strike the specification as 

embracing eight separate offenses was correctly denied, on the ground 

that the specific::. tion alleged a course of conduct discreditable to the· 


· military service, an offense in itself under the-.96th Article of War, 
and that the accused was not prejudiced nor misled. 

I • 
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On the other hand, inCM 257469, Ma.ckay, decided 10 July 1944, a 

specification under the 96th Article of War was held fa.tally defective 
Vlhich alleged that the accused ' · 

"did, at Honolulu, Territory of HawaH, during the period . 
from about 12 July 1943, conduct himself' to the prejudice of 
good order and military discipline, 'When, for his 01m person
al gain and benefit, he, on numerous occasions during the 
1aid period, wrongfully ordered and caused to be used motor 
vehicles of the United States, furnished and intended for 
the military service.thereof, in hauling persons and materials 
i'rom Arrr.y installations and from places of business in Hono
lulu,••• to his••• home at Monterey and Lanipili Streets, 
Honolulu ••• 11 • ' 

'!'hat specification was there held duplicitous and too ambiguous and iri
definite to e_nable the accused to plead advisedly or to prepare his 
defense. However, it should be noted that the Board was impressed by 
the lack of identification or description of the various government 
vehicles concerned; also that the accused wae.canvicted in the same case 
on fourteen other specifications, mostly of misapplications, l'lhich were 
sustained, including one l'lhich alleged that, over substantially the same 
period, he wrongfully ordered and caused certain named enlisted men and 
others whose ,names were •.1nknmm, all of the same company, to work on 
his private home. · 

·' 

The opinion in the Mackay case made no reference to the Stryker case~ 
The opinion in the ~ case did not refer to either Stryker or Mackay. · 

• I' _,.

We do not follow ~ome of the reasoning in the Stryker and §1mn.§. 
opinions. The Stryker· opinion drew an analogy from embezzlement cases, 
"Which we consider inapplicable to cases of lA~~enous nature. The rule 
in embezzlement cases rests soundly upon the logical proposition that a 
person entrusted with r,ropert7 at the begimrl.ng of a period and unable 
to produce it at the end is in the best position of anyone to show 
l'lhen and how it disappeared. It has no validity unless the fiduciary 
custody of' the property by the accused is est::lblished. The~ 
opinion drew an analogy from cont:L"nling conduct amounting to fraud, 
under the 95th Article or War. The introduction of the element or 
fraud raises foreign questions •. Where the perpetration or a particular 
fraud is the gist of the case, clearly all the facts constituting the 
fraudulent deception are a part of the offen$e. Regardless of fraud, 
a course of dishonorable conduct may be charged under Article of War 95 
without regard to duplicity, but the analogy to discreditable conduct 
under.Article of War 96 is imperfect. Article or War 95 imposes dis
missal on'.cy'. Article or Vlar 96 invokes a wide range or penal consequences. 
Under Article or War 95, it is established law that the same act may be, 
a criminal offense under a particular article and the milita17,offense 
condemned by Article of War 95, and the accused may.be_prosecuted !or 
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both, in their dii'ferent aspects (11CM 1928, par. 151; CM 218924, 

Foster, 12 BR 173, 182). Article of War 96, however, lies only where the 

specii'ic offense is not made punishable by another article (MCM 1928, 

par. 152~ 12., and .£.., pages 187-188; MCM 1921, par. 446; Winthrop, 

op, cit., P• 719, ?25; CM 2648.31, Turner, 3 Bull JAG 514, December, 

1944, sec. 451 (27)), though that important distinction has sometimes 

been overlooked. (Eg. CM 2272.39, Wyatt, 15 BR 217, 256, citing a mis

construction of Carter v, McLaughry, 18.3 US 397, which actuc1.lly held merely 

that error, if any, by a court-martial in ,.failing to restrict Article of 

W'ar 96 to cases not condemned by another article would not invalidate the 

sentence for attack by habeas corpus, and also that the offense there in

volved was not one so condemned). By reason of the implications of the 

distinctions here noted, Y;e feel impelled to limit our reliance upon 

Stryker and Simms, supra, to their effects as authorities for the pro

position that such duplicity as here appears may be haz:mless, without 

accepting the analogies propounded in those decisions. 


. In the Mackay case, s.u..:ira., n~t only duplicity, but the additional 

objectionable element of uncertainty appears. The Board felt that the 

specification failed to give the accused notice of the offense with 

which he was charged, ~.nd that failure, together with duplicity, was 

held fatal to the specification. In the Stryker case., the indefinite 

description of the property involved was held not prejudicial on the 

facts of the case. In the~ case., each iter.i was clearly particular

ized. 


In the instant case, it is not.eworthy that no objection was made 

on the ground of indefiniteness or uncertainty., but only on the ground 

of duplicity. To meet required standards of ce:;-tainty., 


"no greater particularity is required than the nature of the 
thing pleaded will convenient'.cy' admit", 

and also: 

, "where the offence cannot be stated wit.li '1omplete certain

. ty., it is sufficient to state it with such certainty as it 

is capable of" (Winthrop, op, cit•., page 134). 


The best assurance that the accused was not misled by .f;he indefinite
ness of the specifications is round in the fact that he presented defenses 
addressed to all of the matters alleged,,some of which defenses convinced 

· the-court., as reflected. in its findings. The best assurance that his 
substantial rights were not impaired or violated is found in the fact 
that., upon the conclusion herein reached, he is not convicted of anything 
that could have been avoided by greater particularization. He is not 
prejudiced by having to defend eighteen asportations in one specification 
instead of in eighteen specifications where his defonse is that he took 
none at all., as to beef., or that he took only some for samples., as to 
produce, and he is convicted only of.taking some unkno'Wil quantity_of each. 
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Rather, he has received the full benefit of evecy doubt arising from the 

uncertainties inherent in the case, and has suffered no injury to his 

substantial riehts by reason of either duplicity or uncertainty. 


The question of possible double' jeopardy could be settled judi

cially only by its proper presentation in another cas·e involving ·some of 

the same wrongful takings, which it is most unlikely that any prosecuting 

authority would institute. In such a case, this. Board would not hesitate 

to hold that the accused has been tried for all takings within the bounds 

of the collective specification, and that further prosecution of any is 

baI'I'.ed. 


We conclude that t.~e record of trial is legally sufficient to sus
tain the findµigs of, guilty of Specif'ication 1 of the Charge as herein 
modified. That conclusion is further fortified by a like decision by 
another Board of Review in the companion case, CM 267678, Rankin, al 
though we recognize that the succession of takings there shown was much 
more readily recognizable as a continuing course of conduct, the takings 
being greater in frequency, regularity and amounts involved, and some- ' 
what further unified by the circumstance of the accused's control of the 
source of supply in that case, due to his official position, not exercised 
by the accused in this case •. 

The facts proved would have established all elements of the offense 

of misapplication of military property in violation of the 94th Article 

of War, but, as military property was not alleged in the specification 

·and that issue was not tendered, the offense specified was properly laid 

under the 96th Article of War. · 


I

The fact that the accused was emulating his superior officer, and 

aatins in hi1 pr111noo and at hi• inetig•tion, 11 no d1fonat, Ha.d th,

t&kinga botn at tht dirtot order or tht auporior, auoh order would hAvt 

bHn a nullit,, &1 plainly unl&'W1'Ul, unauthorized, irrelevant to mili 

t&ey duty, and directed eololy to private tnd1, and would not he.vt 

required obedience nor excused unlawful oonduot oommitttd in oboditnot 

thereto (MCM 1928, par, l.34~ p, 14SJ CM 118423 (1918), Dig, Op. JAQ 

1912-40, Seo, 4S4 (lO)J Winthrop, op, git,, P• 296), A fortiori, the 

mer• ptrmisaion and approval ot the superior does not excuse euoh con

duct, It mar be considered for 'Whatever it is worth in extenuation,


I . ' 

Specif'ioation 2 ot the Charge is not eustained, Tht pr011cution'1 
o,m evidence olearly established the undisputed faot that the fresh bee!'. 

· involved was beet appropriated and allotted to the feeding 01' Arm1 doga . 
at the poat. Such bee!' was not a rationed oommodit1, By their nature 
and import, the public rationing regulationa apply to commodities d11igned 
for human oonaumption, where excessive supply to one consumer 'Will reduce 
the supply available. to others generally, resulting in undue privilege 
to the one ~nd deprivation to others. Though the diversion to unauthorized 
personal use of. such allotted canine provender was military misconduct, 
the vice of-it did not lie in the failure to surrender ration coupons fo~ 
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portions of the, J1.r:ny 1s dog meat, the distribution of which ,vas not a 
part of the sys'tern represented by such coupons. 'J.'he evidence failed 
as to hams and. bacon. '!'he fruit and vebetables were not 'r""tioned com
modities a.~d not mentioned in Specification 2. 

7. All of the members of the court present at the trial and the 
Assistant Trial Judge Advocate signed a written reco;:;mendation for 
clemency, attached to the recorc.i of trial, recommending remission, of 
the ;;entence. This rncomrnendation cites the very excellent milit~r 
record Of the accused a:.;.d States tie court IS belief that his .delin
quency was due in part to the example of like misconduct set by his 
superior officer. 

8. · Tie accused officer is 33 years of a.r;e. He is married and has 
t..o chilc.ren. lie attended the University of South Dakota arid the 
;,outh I.:akota State .:.;chool of :Jines, being graduats::d from the latter. 
institution with the degree of Bachelor of Science·in Civil Encineering. 
In civil life he ·;,as employed as an engineer in field survey and inspec
tion fer the South Dakota .State Highway Commissicri, instructor in 
Engineering at the University of South Dakota, an~ building engineer 
and inspector for the. Public ~:-orks Administration. Immediately prior 
to entI·y on active military duty, he was second in cor:una.rid at a Civilian 
Conservation Camp. As a reserve officer, he was co:il!J1issioned second 
lieutenant, Infantry, at the·University.of South Dakota 6 July 1937; 
activated as first lieutenant2l March 1941, as constructing quarter
master, promoted to the grade of captain from 1 February 1942 and to 
fuat ·of major 27 June 19~. He has served as Purchasing and Contracting 
Officer and .Assistant l'ost ~ua.rtermaster, with Superior ra.tincs.· 

9. The court was legally constituted and had jurisdiction of the 
person and subject matter. E:ccept as noted, no errors injuriously 
affecting the substantial rights of the accused were co:mnitted during 
the trial. In the opinion of the Board of Review the recorri of tI-ial 
is le6ally insufficient to support the findincs'of guilty of.Speci
fication 2 of.Charte II, legally sufficient to support only so much of 
the findings of guilty of Specification l.of Charge II as involves find
ings that the accused did, during tho period and at the place and approxi
mate intervals alleged., wrongfully and unlawfully take for personal use 
quantities cf fresh beef and miscellaneous fruits i::l.rld produce, property 
of the United Status, o.S allegod., of a total value lci.:;s tht..n :.. 20., and 
legally sufficient to su:pport the finciings of &;uilty of ::ha.rge' II and to 
support the sentence and to warrant confirmation thereof. 1 Dismissal is 
authorized upon conviction of a violation ·of Article of ·1:ar 96. 

Advocate. 


Advocate. 
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3FJ·3Q - C'l 268259 

Hq ASF, JAG~), V.ia.shi.ngtan 25, D. G. 

TO: T:1e Secretary of '.'iar 

l. r:erewith trans:-ritted for the action of the President are 

the record. of trial .s.nd the opinion of the Board of F.eview in the 

case of Ha.jor Leonard :::'. Stevens (0-3511':l,), ~a.rtermast9r Corps, 

3021st Army Air Force Ease ;;nit. 


2. I concur in the opinion of the Board of Reviey;r that ti:e 
record of trial is lerally insufficient to SQpport the :indincs of 
guilt7 of Specification 2 of C1!3.rge II, lesally sufficient to sap
port only so much of the fin:":lnrs of f].lilty of Specification l of 
Ch:::.rge II ... s involYes findings that the accused did, during the 
period .ind at the place and a~Jprox:i.ma:e intervs.ls a."!le 6cd, wrongfully 
and unlawfully- take for ::,9r·sonal t1 se quantities of fresh beef and 
miscellaneous fruits and produce, property of the united St~tes, as 
alleged, of a total va:i:,.e less than !~2:).CO, and legally Slt.f'ficient 
to support the fi..~:L.r.zs of guiJ.ty of Shar;;J II and to supp0!'t the 
sen+,"lnce and to wan·ant confir::12.tion thereof. I ro~o,m11end tt.?.t t'1e 
:::;ontence be confirmed, but that the fine i.':'.,1osed be reduced to 
$1CO.OJ; Put, as so modi:iod, the sentence be carried into execu

· tion, but '~-.a.t the execution of tra.t portion thc!'eof ac'lj"..:d~~ns dis
missal be rr.i.spended during ;oo1 beaavior. T11e reco:11r11ended ""action 
is regarded as cc:nsistent with the proposed disposition of the 
co::ipanion case, CJ[ 267678, Rankin, wte:i:-ein arlditional anc:J ·1ore 
serirus misconduct appeared. 

3. Clemency is recom:1en::led by all of the '."lenbers of the court 
who sat at 't;1e trial c:nri by the Assistant Trial Jv.rl;:;e Advocate, 
citing as a ha.sis therefor the very excellent military record of , 
the accused and· tl1.e belief of the court tb.:.+, his delinquency was 
dc:.c in ;art to t:1e eX<:.:-:lple of like msconduct set by his superior 
officer. 1'11is rP-r::omrna1datbn specifically requests remission of 
the sentence, but it :l.8 not reflected in the action of the reviewmg 
authority. 

4. Inclosed are a draft of a lette!' for your signature, tr?.ns
. mitt:ng the record of trial to the President for his action, and a 

form of Executive action de;si,:;ned to carry the above recorrn'.J!'ldation 
into effect, should such action rr.eet with approval. 

~ ~' '~°'""----..... 
3 Inc ls '.!YP.O!T C, C?.Al:En 

l - Record of trial ?.J.l.jor General. 
2 - i:ft. ltr. i'or sig, s/w, .-'Phe Judee Advocate General 

/
3 - Form ot' action _ .. ___ / 

(Findings disapproved in pe.rt in accordance rlth recommendation of 
The Judge Advocate General. Sentence confirmed rut fine reduced 
to $100. Execution of that portion of sentence adjudging dismissal. 

{'?._ • - ., 
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WAR DEPARTMEHT 
Army- Seririoe Foroes 

In th.a Offioe of The Judge Advooate General 
Wuhington., D.C. (261) 

SPJGK., 
CK 268280 

r, 8 DEC 1944 

I 
UBITED S!ATES • ARMY SERVICE FORCF.S 

EIGliTll SERVICE COMMA.ND 
' v. 

Tri&l by G. O.K., oonvened. 
Prin.te LE.B R. DAVIS a.t Camp Claiborne, Louis
(38501612), Comp~ D, iana, 28-29 October 1944. 
1324th Ea.gineer General To be hanged by the neck 
Ser,rioe Regiment, CaJDP until. dead.l 
Claibo111•, Louiaia:aa.. ) 

----------------~-----------OPINION of the OOW>OFREVml' 
LYOll, HEPBURlf and )l')YSE, Judge Advooatea. 

1. The Boa.rd. of Revi• ha.a enmined the record of trial in the cue 
ot the s9ldier named above and submits this, its opinion., to The Judge 
.Advooate General. 

2. 
tionaa 

The aoouaed wu tried upon the following Charges and. Speoitioa• 

-
C:HA.RGE Ia Violation of the 92d .Article of War. 

Speo1t1oation la In tha.t Prin.te Lee R. Davis, Company D, 
1324th Engineer General Service Regimenb, Camp Claiborne, 
LouisiaJ:1&, did, in Rapides ·Pariah, Louisiana, at or about 
1050 en, a August 1944., foroibl;y and feloniously., against 
her will, have carnal knowledge ot Ura. Gertrude c. Mayeux. 

' In that Private Lee R. Darla, • •, did, inSpeoifioation 2a • 
Rapides Pariah, u,uisiana, at or abovt 1100 CWT, 8 Augua\ 
1944, foroibl7 am feloniously., against her will• haTe oanial 
knowledge or Mr,. Gertrude c. lla.yeux. · 

ClWlOB IIa Violatiozi of the 93d Artiole of War. 

Speo1tica.tion la In tha.t PriTate Le• R. Dana, • • •, did, in 
Rapides Pariah, Louisiall&, ozi or &bout H August 1944, with 
intent to commit a. felo~, Tis, rape, oommit an aasault upon 
MN. Roaa Chevalier, b7 1'1.lltull:, and felom.ousl7 gra.sping aDd 
holdi!lg her 'bod)" with his bands and arm•. 

Speoiticat1on 21 Belle proaequi enbored b1' order of~ appoilltinc 
authorit)" prior to arraignaent. 

http:COMMA.ND


(262) 

CHA...~GE Ills Violation of the 61st Artiele of War. 

Specifioation ls In that Private Lee R. Davis,•••, did, without 
proper leave, absent himself from his station at a bivouac area. 
approximately 7 miles north of Oakdale, Louisiana, from about 
2 August 1944 to about 4 September 1944. 

Speoit'ication 2a In that Private Lee R. Davia, • • •, did, without 
proper loave, absent himself from hie station at a b1vou.ao area 
approximately 7 milea J'lOrth of Oalcdale, Loubiana, from about 
6 September 1844 to about 23 Septe111Der 194-4, 

He pleaded. guilty to Ch&l"ge III aJld ita Speioitioations and not guilt, to the 
remainin~ Charges and. Speoifioa.tiona. Be was found guilt, of all ot the 
Clargea am Spooitioationa upon whioh he waa arraigned., allot the membera ot 
the oourt prHent at tho time the Tote waa ta.ken oonourriJ:lG in eaoh tinding 
or guilt,, Evidence waa introduced. ot one previous oonviotion by a. 1ummary 
ooUZot-ma.rtill for a Tiolation ot Article ot War 93 in a ma.xmer not d.iaolosed., 
He wu untenoed. to b• hanged. by the nc0k until dead, Ill ot the member, ot 
tho oourt preunt at tho time the vote was taken oonourring, The rninin; 
a~Q1r1~1!iir819lta~hla~•ntenoe and forwarded the record ot trial for aotion 

3, ~d.enoe, 

a. For the Pr01e0ution,-
1oou,ed. wu in the milit&ey 1enioe' at tho time of the alltgtd. ot• 

!'tn.111, and. at the time ot the trial (Pro,. Ex. J.J R, 44). 01:l 2 1Uguat 
1944, he abaez:ited. himult from hi• ,ta.tion at u2,th Engineer Gonert.l Serrloe 
Regiraont biTouao area at Oamp Claiborne, Louieiana. (Pro,. Ex. A,B). 01:l 4 
September 194,, he 'lt'&I pioked up by militar7 authoriti11 at tho jail in 
J.l•X&Dd.ria, Loui1iana., &rld returned. to milit&ey oontrol (R. 10), 01:l 6 Sep• 
tem'boi- 1944, he again abeoated. himaelt without a.uthority (Proa, Ex, A.,B), 
am on 22 September 194,, wa, pi0ked. up by military &uthority at the oit:, 
jail in Vill• Platte, Loui1iana. (R, ll), ~ 

On tho morning of 8 A.u;wst 194,, :Mrs. Gertrude M.t.)'eux, wno the.a. 
livod about tour milu 1outhwt1t of Camp Claiborne, Louilia.na., ,ru doing 
tno laundey in the yard. and had aome olotht1 boilii:ig on a. big tire eho 
had. built; Her yHr•old. baby wa, in a 111'e.ylor•Tot" olou by, A.t ,abo\lt,
10,so a.m, 1ho cU1oover•d. aooua,d. 1tllld.ing at tho 7&rd. gat,·, loold.D.g at 
her, .A.lked. what he wanted, aoou11d. ,aid. hi• 1t0ma.oh hurt, and a1ktd for a 
d.oH ot biking 1odt., She told him not to oom• in th• yard, a, 1he had 1, 

bad d.og, and. went in tho hou11, tor the aoda, prepa.r,d. it tor him, &rld 
1ta.rted to tt.ko it to him at the gate, when he began opening it, She 
1orea.mod, thrn the gla11 into the air and ran a.a ta1t 1.1 1he ooul4. J.o• 
ouatd. oa.ught htr, threw htr down, j\ml.Ptd. on her, pinned. her &il:141 to tu 
ground bv.oll: over her hot.d, a~ btga.n ohoking her with h11 a.rm, She waa 
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acrea.ming all the time begging him. not to kill llar. saying she had a husband 
and a baby. Aocuaed sa.id she might tell someone. She promised she would 
not. Accuaed then took: her ann and f'ollooed her into a room 1n the hou.we 
where he threw her on the bed and foroibl7 had sexual interoourae with her. 
She kept screaming. trying to get away from him. and begging to get her 
baby- away from the fire. Aooused said. "if you don't run I will let 7ou 
go get him". With acoused tightly holding on to her arm. she went out and 
picked up the baby. Accused then led her baok to the room and attacked her 
a. second time. Penetration wa.s had on both occasions. When accused let't 
he aaid, "Make sure you don't tell no one I was here". Mrs. Mayeux. being 
a.fraJ,d that accused wa.s waiting outside, and that if she screamed. he would 
kill her, then looked hersel.,f in her room. and sta,yed there about an hour 
and a halt. When she oonoluded he had gone slle started screaming u lom 
as she oould. Mrs. Carter, who was at a neighboring house heard her. came 
for her and took her to the home of a neighbor (R. 18•20)• .A.a a result of' 
tho attaok Mrs. May-ewe had bruises on her faoe and baok: and a knot on her 
head·, and was still suffering with her neck at the date of tae trial. For 
about two weeks she had diffioulty in straightening up, and is veey nervous. 
She 1a five feet two inches tall and weigha 120 pounds (R. 27). 

On cross examination Mrs. ?layeux was positive in her identifica
tion of the accused. Although she had viewed &bout 800 other soldier• 
brought before her between 8 August and 25 September 1944 Mrs. Mayeux did 
not identify any of them as her attacker until she identified the accused 
on 25 September 1944 (R. 26-27).1 

About l2a30 p.m., 14 Augu3t 1944, Mrs. Rosa Chevalier, who wu 
then 61 yea.rs of age, and who lives about four miles from Camp Claiborne, 
heard a disturbance among the chickens in the yard and, thinking a hog waa 
af'ter them, went out to scare it off, and discovered a. colored man, 1rho, 
according to her statemeni;, looked just like accused, 11soootohed11 up b7 
the kitchen wall. She started running tOW"ard the !louse shouting "here 1a 
the nigger". He pursued and caught her by the throat. She pulled his 
hands loose and •creamed. He then put one arm around her body.and the 
other on her throat. She pulled loose a second time. He then.discontinued 
the attack, went over the fenoe. and left (R. 12-14). 

During the months of August and September 1944, Captain Hugh R. 
Caston, Assistant Director, Security and Intelligen~ Division. Camp 
Claiborne. Louisiana., was engaged 1n the investigation of the cha.rgea here 
involved and in attempting to identify the alleged rapist (R. 80). Over 
800 negro soldiers had been viewed by Mrs. Mayeux (R. 94). On 25 September 
1944, aoeused was the twenty-sixth man she had seen that day. 'When aeoused 
was brought in the room where Mrs. Mayeux was sitting. he seemed very nervous. 
He gave her a quick glance as he stepped into the room, then turned hia face. 
Captain Caston had difficulty in getting him to face her and when he did 
face her, he would not look at her. hhen acouted was taken out. Mrs. Mayeux 
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was very upset emotionally. and for a moment or so could hardly answer 
Ce..ptai.n Ca.ston's questions. "'ilhen she oould apea.lc. she said aoouaed. was 
the man that raped her (R. 81 ). The acouaed was taken be..ok to the stock• 
ade where Capt&.in Ca.aton and Sergeant Gold.stilie then went to talk to h1a 
(R. 84 ). Captain Cuton read and explained to him the 24th Article ot 
War. told him he need not ma.lee any statement. and that anything he said 
could ·be used against him. and asked him if he wanted to make a statement. 
Aooused said he did. and thereupon stated that at the time alleged he 
went out to this aouse beyond the southwest gate, ,.,... a lady out there 
and asked her for a dose of soda. that she went in the house, got the 
soda., prepared it for him.and started to give it to him when he started 
after her, ca.ught her just before she reaohed the steps of the ba.ok porch, 
pounced on her, threw her to the ground am twisted her arm; that she 
started crying, screaming and begging him not to ha.rm herJ that he told 
her that if he did not kill her she would tellJ that she said she had a 
husband and a baby and that she would do anything if he wouldn't kill her, 
whereupon he let her up and held her by the arm, twisting it and thus es
corting her into the front bedroom where he raped her; tha.t there was an 
interruption during the intercourse w~n he let her up to go out in tae 
yard and get the baby to keep him from getting into the fire; that he 
took her by the a.rm. conduoted her to the yard. and after she picked up 
the baby~ conduoted her back into the house, where he forcibly completed 
the a.ct ot sexual interoourae (R. 80-84). 

Sergeant Saul Goldstine, Captain Caston1 a assistant, was present 
during the interview between Captain Caston e.ni the aooused. He testified 
as did Captain Caston that ths aooused's statements made to Captain Caston 
were not induoed by a.n:y threats or promises and were me.de after the accused 
was fully a.dvised of his rights w:ider the 24th Article ot War (R. ·95). 

About 30 minutes af'ter Captain Ca.ston talked with aoou.sed (R. 92), 
Lieutenant John A. Keok, Judge Advocate General •s Department, Assistant 
Jw.ge, .Advocate, Camp Claiborne, Louisi~, went to the stockade with a 
atenograpaer, Sergeant William T. Staton, to interTi.ew tlle aoouaed. Tlae 
interview lasted about one hour (R. 30). Lieutenant Keck stated that be
cause of the seriousness of the charges, he took great pt.ins to read the 
24th Article ot War to acou.sed, and fully explained his rights to him. 
Af'ter being fully advised of his rights, that he did not haTe to ma.lee any 
statement, and that ~ ata.tement made could be uaed against him. accused 
made a statement whioh was taken down in shortha.nd, and transcribed.. On 
the following morning the statement was read to the acouaed who signed am 
nore to it (Pros. Ex. EJ R. 29-35). ·1n it aocuaed·sta.tes that on 8 August 
1944 he went to a house in tke country near Alexandria, Louisiana., found 
"a lady" in the yard, asked h-,r for a dose of baking soda, and when she 
brought it, he grabbed her a.a she attempted to get awe;y from.him, forced 
her to go in the house and have intercourse with himJ that the a.ct of inter-· 
course wa.s interrupted during which he conducted hia victi.Jli to the yard 
where she picked up her baby, and then after ta.ld.l:lg her baok in the house 
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again forced her to submit to aexua.l intercourse. The statement ot a.o

cused in ao fa.r as it refers to the alleged assault upon Mrs. Yayeux is 

in substantial agreeinent with the testimo~ of Yra. Ma~ux. 


Over the objection of defense counsel the signed statement of 

the accused was admitted in evideDCe (R. 35J Pros. Ex. E). 


In the statement the accused also stated that a.bout five or aix 

days after the 9th of August, he came out to camp on a. bus and rode as far 

a.s the bus wentJ that he then got on a. gravel road and started walking out 

-through the woods when he c e.me to a house abo!,lt a mile .from the southwest 
gate; that there was a lady there he thought was a. young woman; that the 

· woman orone out of the house and then went back in, and when she did, he 
grabbed her; that he then -saw she was an old woma.nJ that he "didn't want 
any of it", and turned her loose (Ex. E, p. 10). · 

Captain Caston testified, on rebuttal for the prosecution, that 

Mrs. Mayeux never at any time identified e.ny man, except aoouaed, as the 

one who had raped her (R. 88). 
, 

b. For the Defense. 

Aocuud being fully informed of hia rights (R. 35a-b) elected to 

testify under oath. He stated that prior to making the written statement 

Captain Caston and a sergeant ce.m.e over, about lOaOO o'clock that morning, 

and questioned hiiu. He kept telling them he did not "do it", and they 

looked like they did not believe him. The sergeant told him he we.a telling 

a "damned lie", and told him he could be tried by either special. summary 

or general court-martial and if he did not tell the truth he would be •hung". 

They also said they had his fingerprints on a piece of board or paper which 

they ha.d gotten o1f of some gloves accused had left "at this house". When 

they questioned him, they "started it off and had me carry it out, just like 

they knOW' how ;_t went". He stated that in t~t way they got him "see.red" 

(R. 29--37). "Thia sergeant, he said to me if I didn't own up on this, I 

would just get a General Court-&rtial and get hanged. If I did, I wouldn't 

get hung".· So he decided "to own up to it". The accused testified that · 

statements in the written confession ~~re untrue (R. 51). 


Accused also stated that he never went to the home of Mrs. Mayeux 
on 8 August 1944, e.zxl did not rape her and that he did not attack the "old 
lady" (Mrs. Chevalier) (R. 36-38). Further testifying, accused stated that 
he went absent without leave about the 3rd of August 1944. He went to 
Alexandria to the house of Rosa Mae President. On about 5 August 1944, he 
met a girl by the name 0£ Ethel Lee McClain, who lives at 2625 Vance Street 
and was with her until 3130 p.m.• , 5 August 1944. He went back to Rosa lae •a 
house where he stayed all week (R. 39 ). Tuesday, the 8th of August, he h&\d 
his hair cut by Al b"ed Rue. The 10th was his birthday and hia girl baked 
a oe.ke for him. On the 13th he left there, am went "downtown" where his Firat 
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Sergee.nt attempted to apprehend him. Accused dodged t~ military police 
and ca.me back to this girl's house, a.nd st&¥ed there until about the 17th. 
For about three night, he wae with "Frank Cruse" who was also absent without 
leave (R. 41). He was then picked up by civil authorities IUld. kept three 
nights, when he we.a turned over to the military police, who brought him to 
the stockade (R. 39-42). 

On oroaa examination he testified that he was 19 year, or age a%ld 

had attended sohool through the 9th gre.de (R. 44). He admitted that the 

answer• appearing in the statement (Proa. Ex. E) were given by him (R. 45),

that they were me.de volunta.rilyJ th.a.t he·siined the atateinont volunte.rily 

(R. 48•49,52), but that the answers were untrue (R. 50), Ha was afraid 

because he hl.d been told that if he did not tell the truth he would be 

"hung", 10 he decided to "own up to it" (R, 50•51) • 


.Private Willie C, F.dwarda testified tha.t along in September 1844, 

he was ordered to bring tour men to the Provost Ma.rahe.l 'a Office J that 

accuud Davia wu put in the middle of the line, and M.ra. Mqewc et.lled 

in, Witne11 wa, on the left ezid, am Xra • .Ma.yeux, pointing to witneaa, 

1aid, "that ia tu guy, on the end" (R. 55•56). On croaa er.arnixiation it 

wu ahown tha.t th11 witne11 we.a at the time of the above occurrence 1, 


prisoner awaiting trial alld subaequently waa convicted and 1entenoed to 

30 19ar1' illlprilomnent. 


· Private ijillit.m J. ?liller testified tha.t on Auguat 10, 1944, •• 

wa.1 identified 'b1' Jitz,1. Jia¥eux u the one who had uped her (R. e9 ). 


Willie ?la.y Rue testified that a.couaed wu a.t her house in Alexandria, 
Louisiana., at llaOO a.m., 8 August 1944. Re oeJne a few mihutea bet'ore llaOO 
while ahe waa cooking dinner, 1at on the porch a whih and then uktd U' ht 
could take & na.p on the porch. l1hen her husband clll\e a.bout llaOO o'olook, 
aoouaed w~• 1.1leep on the porch.(R. 62-e,), 

Alfred Rue testified that aocuaed wu &t hi1 houae in Alexandria 
- about l111S, on 8 Aug,-uat 184.4, when be got home tor lunch (R, 68). 

4. With ftt'erenoe to Charge I and it1 Speoifioe.tiou,the 1.oou1od. 1tam1 
oonvioted ot two ott1zwe1 ot rape upon Mr,. Gertl"\ld.e c. ~,ux. The unoOA• 
tra4io._t4 tntimo=1 oi' Mr,. ~ewe clearly 1hcn tha.t a.ti tht time am tbo 
plaoe 1.11,,ed in the 1ptoit101.tion1 1, colored. aolditr toroibl7 a.nd without 
her oonaent had 11xual int1roour1e with her. She de1oribed in TiT14 detail 
the toroe ,aed 'bJ' her 1.1aail1.nt in effecting 1, pe~tr&tion other genita.1 
orct.n1 and 1.110 the rt1i1tano,·that ahe ma.de· to hi, attack and her tu.tilt 
odt1 tor help. · 

Rt.pt h the unlawful oaru.l knowledge oi' a woma.n by tore, am 
without her oon11nt, J.:t:!/. penutra.tion, bowner 1lia;ht, o!' &Woll&Zl.'1 ,,i.itd1. 
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is sui'fioient carnal k:nowl~dge. The woman is required to take such measures 

to frustrate the execution of the man's design u she is able to, and a.re 

called for by the oircU111Btances (MCM 1928, par. 149~, P• 165). 


All of the elements or the crime of rape as set forth have been 

clearly proved beyond any doubt. That Mrs. Mayeux was raped at the time 

and place alleged is not disputed. The sole issue is whether the accused 

was the oolored soldier who committed the crime. 


Apart· .from the a.ooused's confession, which will be di1cusaed later, 
:Mrs. Ma.yeux,over a period of about 50 days following the occurrence oompla.ined 
of, viewed over 800 soldiers in an effort to identify the one that had at 
tacked her. During that time according to this witness and Captain Caaton 
she did not identify any one of the 800 as her assailant. Only one of them 
did she se.y looked similar to him. Upon her first view of the accuaed on 
the 25th of September she positively identified the accused. The ree.aon 
for her failure to Tiew the accused before that time was readily apparent 
in that the accused was absent without leave from his organization until 
the 24th of September. Her identification of him. is oorroborated by hiJn 
by his oonduct when brought into her presence. He appe&red nervous, would 
not face her, and when compelled to do so kept his eyes upward. Thus, 
apart from the accused's confession of guilt me.de within a few hours after 
his identification by Mrs. L:S.yeux. the record contains ample evidence of 
a convincing nature to support the conviction of the oriines committed upon 
Mrs. Me.yeux. 

With reference to Charge II and its Specification 1, it was shown 

by the test:il:nony of Mrs. Chevalier that she 'W8.8 attacked by a colored soldier 

who grasped her and caused her to fall to the grotmd. u she attempted to 

escape from him by running into her house screaming •. While her testimc~ 

alone might not have been sufficient to support a finding of an intent on 

the part of her assailant to commit rape (CM 260611, Wilkinson and the 

authorities therein cited), all doubt ooncerninf; his intent is dissolved 

by the accused's voluntary statement or confession in which he admitted 


.attacking a woman under identicu circumstances believing her to be a. 
younger woman. When he discovered she was an "old woma.n" he "didn't want 
any of it" and turned her loose. If admissible, such a.n admission proved 
that his intentions were none other than to ha.ve carnal knOYTledge of the 
woman. The offense charged• asaa.ul t with intent to oommit rape - would 
therefore be proved in all of its elements beyo:cd any reasonable doubt. 

I 

The accuaed testifying in his own behalf denied that he perpetrated 

either crime. He a.dJr~tted, however, that he waa in that neighborhood at 

the times averred and was absent from his military organization stationed 

nearby. He also admitted that he voluntarily confessed the commission of' 

both orimes Terbally to Lieutenant Keck and later signed a transcript o.f 

his Terbal confession reduced to writing; In doing so he olaimed tha.t he 

acted through fearJ that he was told that if' he did not tell the truth he 
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would be court-ma.rtia.led and hung. In order to avoid this he "owned up to 
it". Nevertheless. in admitting the commission of the offenses he claimed 
that he did not tell th• truth. Such ree.soning is on its face contradictoey. 
Nevertheless, because of the important pa.rt the confession pla.ys in pro
viding proof of the intent to commit rape in the one oase and to identify 
the accused in the other its admissibility-·desenes oloae scrutiny. 

"Where a confession is clear and voluntary it is one of the strongest 
forms of proof known to the la.w(MCM 1928, par. 114, P• 114). The accused in 
the case under dtscu.ssicn clearly admitted his guilt a.s to the crimes charged. 
He admitted that he raped the one woman and attacked the other with that 
purpose in mind. He did not know their names nor definitely fix the'places 
of the offenses, but by the circumstances surrounding ea.ch occurrence there 
can be no doubt that he was the colored soldier who committed the crimes. 
Mra. Mayeux•s positive identification of the accused would have been suf
ficient without the a.id of the confession to convict him. In order to be 
admissible in evidence, it must appear that the ·confession wa.a voluntaey 
on the pa.rt of the accused. Where, as in the instant case, the confeasio~ 
was ma.de to a mllita.ry superior, all of the circumatancea showing the manner 
in which it we.a obtained should be shown before the confession is admitted 
in evidence, and, if it appears from these circUlllSta.nces that it was not ma.de 
voluntarily, it should not be admitted (MCM 1928, pe.r. 1141, P• 116). 

' The court in the case under discussion, in view of the accused's 
contention that his confession via.a not voluntary but was induced by· fear, 
properly complied with all l~ga.l requirements as narrated above and produoed 
e.s witnesses all persons present during the questioning of the a.ccuaed. 
Contrary to the accused's inconsistent statement that he "owned up to 1t• 
because he wa.a told that he would hang unless he told the truth, Captain 
Caston, Lieutenant Keck, and Sergeant Goldatine all testified that no such 
or similar threats were ever made. but that the e.ocuaed voluntarily confessed 
after Mrs. Mayeux had identified him as her attacker. The court baa there• 
fore committed no error in concluding that the confession was voluntary 
and admitting it in evidenoe!. The testimony of__the prosecution's witnesses 
supplemented by the accused's voluntary admissions prove ~yond. any doubt 
that accused committed the crimes for whioh he was tried and convi~ted. 

With reference to Charge III and its two specifications alleging 

absence without leave, the evidence and the admission of the aocused con

clusively showing his a.?sence from his organization during the times alleged 

require no further comment or discussion. 


6. The Charge Sheet shows the accused to" be 19 years of age. Without 

prior military service he was inducted into the service on 4 December lS43. 

The record discloses that his h.Qme was 1n Louisiana.. . , 


6. The court was legally constituted and had jl.lrisdiction over the 

aocWJed and the offense,. No errors injuriously a.tfecting the substantial 
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rights of the aoouaed were oOlllilli tted durillg the trial. In the opinion of 
the Boa.rd ot Review the reoord ot tria.l 1a lega.lly suf'ficient to support 
the .t'indinge ot guilty al:ld the sentence and to warrant confirmation thereof'. 
A sentence either of death or impriso:cment tor 11!9 1, mandatory upon con• 
Tiction of rape in violation ot Article of War 92. 

Judge .Advocate. 
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ls1; Ind. 
·~ 

Q[C k6 1944· To th~ S~oret11.ry ot' Wv, 

1, H@rmvith trMemitted f~r th@ Aotion or th@ Preaidont aro the re~ord 
@f triAl Md th@ @{!inion ot tho Pe11.rd or Rinin in th!') HH of Friva.to Leo 
R, D1vi1 (30DOl6liJ, ComFIIJJY D, 18itth l!lngimi,r Goiwr&l Sonioo Rosiment, 
c~ Cl11bomo, ~ul1illffll., 

2, I o~nolJJ" 1n thij opinion ct' th~ lxl~rd of Roview tha.t the Teoord of 
trial 11 1@;"'1ly ,uff1o1ont ~o 1v~port tho tin41~go ot guilty~and tho 1en
tenoo &nd to w~rriwt oonf.il'Jlle.tion thoroot. Tho record ~howe that tho ao
ouaod, a 19-ynr old 1oldhr, on. 2 Auguat UU ab,ented himoelf without 
propor ltavo trom hi• 1tation at O,mp Claiborn,, Loui1il:Ul.l., for a period 
ot el dq1 in Tiolation of Artiol• or Wa.r 81 (Charge III, Speoifioation1 
1 a.nd. 2), On 8 August 1844, at a plaoe four mile, away from the oamp, 
he attaoktid a young muried wo:rnan whom he di100Tored washing olothe1 in 
her yard, He forot1d her into her home and there in violation of Article 
ot War 92 (Charge I, Speoifioationa 1 and 2) twioe oomm.itted ra.pe upon 
her, On 14 ~ugu1t 1944, he attacked a.n elderly worua.n a., ahe waa about to 
enter her home, with the intent of oommi~ting rape upon her in violation 
of Article of War 93 (Charge II, Speoif'ioation 1), but upon diaoovering 
her age he deaiated in hi• effort,. Aoouaed wae 1entenoed to be hanged 
by the neok until dead, all member• of the court present at the time the 
vote wa1 ta.ken oonourring. The reviewing authority approved the sentence 
and forwarded the reoord of trial for action under Article of War 48. The 
evidence ahowa beyond a reasonable doubt a.ccwied'• guilt of every element" 

. 	of the offense of rape a• charged. There a.re no mitigating oiroum.stancea. 
I reoommend. that the sentence be confirmed and carried into ,execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

Myron c. Cramer, 
M!l.jor General, 

3 Inola. The Judge Advocate General •. 
Inol.l-Reoord of trial. 
Inol.2-Draft of ltr. for · 

aig. Seo. of War. 
Incl.3-Form of Ex. a.otion. 

{Sentence confirmed. G.C.M.O. 363, 23 Jul 194;) 
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(271)WAR DEPARTME:NT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGH 
CM 268281 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

General Prisoners CARL BINGHAM,) 
ARTHUR C. EGAN, JR. , ANGELO ) 
ANTONACCI, ROBERT L. Bi\Oiil1, ) 
HCilV'~'t V. CLARK, JOHN P. ) 
CONGELCBI, FREDillUCIC"CRESCI, ) 
OLIVBR H. CULP, HILLIAM J. ) 
LicCORMICK, AUBREY THOUPSON and ) 
JOHN TIIlili:RAN1W. 	 ) 

) 
) 
) 
) 
) 

4 DEC 19.44 
EIGHTH SERVICE CDMt::AND 


ARMY SERVICE FORCES 


Trial by G.C.M., con\rened at 
North Camp Hood, Texas, 10-11 
October 1944. ·Each: Dishonor
able discharge. Bingham: Con
finement for fifteen (15) years. 
Egan: Confinement for twelve (12) 
years. Antonacci, Brown, Clark, 
Congelosi, Cresci, Culp, McCormick, 
Thompson and Timeranko: Confinement 
for ten (10) years. Bingha.m and 
Egan:. Penitentiary. Antonacci; 
Brown, Clark, Cangelosi; Cresci, 
Culp, McCormick, Thompson and 
Timeranko: Federal Reformatory. 

HOLDING by the BOARD OF REVIEW 
TAPPY, MELNIKER and GA1.IBRELL, Judge Advocates 

1. · The record of trial in the case of the general prisoners named 
above has been examined by the Board of Review. 

2. The .accused were tried upon the following Charge and Specifi- · 
cations: 

CHARGE: ·Violation of the 66th 	Articie of War. 

Specification 1: In that General Prisoners Carl Bingham, Sess 
Haynes, and Arthur c. Egan, Jr., all general prisoners in 
confinement at Southern Branch, United States Disciplinary 
Barracks, North Camp Hood, Texas, acting jointly and in 
pursuance of a common intent,· did, at Southern Branch, ·· 
United States Disciplinary Ba~racks, North Camp Hood, Texas, 
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.on or about 4 September 1944, oa1111 a mutiny in Southern 
Branch, United States Dil!loiplinar:, Barra.oles, North Camp
Hood, Texas, by.urging membe~s ot ~aid Southern Branch, 
United States·Disciplinary Barraoka, North Oamp Hood, \ 
Te~a~, concertedly to refuse to obey tne lawful orders 
or first Lieutenant Mort:iJner T.·Fioklin, their superior 
c!fictr, to riee and leave the mo11 hall, with intent to· 
override for the time being lawful lliilitary authority. 

~Pfi!oit'1crn,t:tcn1 21 In that Q~p.ijfijl rr1~oner1 01rl Bingham,· Sesis 
. HAyne11, Arth\U' 0, Eian,, Jr,, Anielo Anton1eai, Robert I,, · 

·Brown, Uemer V, _Olark, John P, Oon1el011i, fredorick Oruoi, 
Olinr M, Oulp, La.wron01 0, DoG1rim0r1, William J, McCorllliok,, 
Aubrey Thomp1on, and John Timoranko, all sener&l priaoner1 in 
oontin,mcnt at Southern Branch, Unitod St1to1 D1no1plin~rr 
B&rr10k1, North Camp Hood, T1xa1, aotins jointly and in 
pureuanoe ot a common intent, did, at Southern Branch, United 
Statea Diaoipl3.nary Barracks, North Camp Hood, .Texas, on or · 
about 4 September 1944, voluntarily join in a mutiny whioh 

· had been begun 1n Southern Branch, United States.Disciplinary 
Barraoks, Horth' Camp Hood,. Texas, ap,;ainat the lawful military 
authority, ot Firat Lieutenant Mortimer?. Fioklin, their . 
superior o:t':t'icer, and a1d1 with intent to override such· 
authority _:t'or the time being, in ooncert with sundry other 
members or said Southern Branch, Vnited States-.Disoiplinary · 
Barracks~ North Camp Hood, Texas, assembled in the mess hall, 
refuse to rise ~nd leave ij&id me11e hall, 

. By q,;1rec,tior1. of th@ appointin~ ~u~the:fitf ord@H gf D_c_>lM prc_>segui were 
· entered as ~o General hisoners Hayn,es and ~@aA~imere, eovering all of• 

:t'enses· charged against them. The accused ~ingham and Egan pleaded not 
guilty to and were round guilty of the C~rge a.nd, ~peoifications 1 and. 2 
thereof, · The ··re)ll41nin~ §.ggusei;l, plea.dell not ~ijnty to i1.nd were :t'oUtld. 
guilty_ot tho Cbarg@ 100 ~pc!gifiegtien a th@r@~f, Ne evidence of any 
previQUl:I conviQt.i.gn of IP¥ o:t' the acQused W§.[I ;Lntroduoed. '.fhe·aocused 
Ili.nghl!ll ~M ~s~n nr@ H,oh 11enteM@d t~ ~hhonorA'§l~ cU11ahArellt, total 
fort,tt1JZe111rn\ eo~fineffl~nt t@r tw~ntr·tw~ (ii) ~trs, and e~9h or the 
remii.i~ing 1ocusij4 wa1 senteneed tq disnenorAbl~ di@~na,rge,•total for• 
teitures ind oPJltinement fgr ·oigbtoon (18) ffi!Al'II• The reviewing authority 
4is1pproved tne ftmiin! or ~Utr ot §J:}tlo1f1ogt1en l ef the Cha,rge as to 

· the 1aou@@~ !~~• 1pprov@d gll ether fiMin!§ &M the sentence ~s to each 
acous~g,-~ed~o~q tPe ~~104 of co~fiD@ment i§ to th~ accu§ed Bipg~m to 
tUteen (l~) ,earo, 11 to th@ ACCU~Qd i~n to twelve (li) y~gr§, gnd as 
to each of tho reminini ACQYSO·d· to ton (la) r~1ra;. ~e~ignatijd th~ United 
States Fenit,ntieey, Lf!avenworth, Kansas, ~s·th~ place of confinement ot 
the 1ocu11d Din;hAm and E!an, •nd the fodor1l Re~orm,tory, ~l Reno, Oklahoma, 
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. . 	 . 
as the place of confinement of each of the remaining accused; and 
forwarded the record.of trial for action under Article of ifar.50ii-. 

3. The record of trial shows that the court convened for the 
purpose of trying the accused at iforth Camp Hood, Texas, on Tuesday, 
10 October 1944. After the accused had been arraigned and each had 
pleaded not g~ilty, but before the introduction of any evidence, the 
defense counsel made a motion for a continuance "until next week" on 
the.ground that the accused desired to be represented by an individual 
counsel in addition to the regularly appointed defense counsel and 
assistant defense counsel, stating that they had been in communication 
with a lawyer in Waco, Texas, who had agreed the previous day (9 October) 
to take the case but who, because of other engagements, would be unable 
.to busy himself on the case "this week". It was also stated that neither 
the regularly appointed defense counsel nor the regularly appointed. 
assistant defense counsel had had "enough time to properly prepare this 
case" or was 11le~lly qualified" adequately to represent the accused. 
Such motion was denieq. The argument and ruling on the motion are set 
out in the record as follows (R. 15-16): 

11DC: 	 If it please the court, before we start, I would like to 
correct an error on my part in saying that the ·accused 
desired to be represented by the presently appointed 
Defense Counsel and Assistant Defens·e Counsel. It was 
their wish that they also have special counsel, who has 
been contacted, and who I just called in Waco, and he 
stated that he has just agreed to take this case yesterday 
and has not had a chance to come over here, and he asked 
that we ask the court in his behalf to postpone the case 
until next week in order that he could be here and represent 
his client. The Defense makes that request of the· court. · 

LM: Is that a mo'tion? • 
DC: Yes, it is.a motion. 
TJA: If it please the court, the Prosecution would oppose the 

motion on the ground that there is not sufficient·reason 
stated in support of it. The accused are ably represented 
by two outstanding officers of the Army ~f the United States 

. and it is felt that no further representation is necessary. 
If the accused, igan, or any of them, felt that additional 
counsel was necessary, I call attention to'the fact that the 
charges in.the case were served on the 4th day of October; 
today is the 10th, and that eertainl~/'is adequate time to 
procure individual counsel if such,were desired. The 
Prosecution asks that the cont/ce not be granted, 

' /' 
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DCs The accused have sent numerous wires in an effort to secure 
a defense counsel who Vias legally qualified to represent 
them at this trial. Heither the present Defense Counsel 
nor the Assistant Defense Counsel are lega~ly qualified to 
spar in legal matters ~ith the Prosecution, who is a very 
qualified lawye~ and a member of either the House or Senate. 
I sent a wire ~o one of the accused's father asking that one 
of two persons to carry the defense, be secured to help him. 
The reply·to that wire was received.October 8th, which was 
Sunday, stating that he was ·trying to obtain counsel in this 
vicinity. The follpwing telegram was received October 9th, 
and received by the accused this morning,. stating that 
'Counsel Jordan from Waco will contact you. Write me. 
Luc~.• The boys, at the time they started·trying to get· 
proper counsel, did not know that the day of the trial was 
set. nad they known it, they would have made an attempt 
to secure·counsel by that date. Attorney Jordan, ·to whom 
I talked,·stat,ed that he was only notified yesterday of the 
case, and he said that he had so much·on his hands·that he 
could not represent the 'client this week, neither could another· 
associate attorney, and he asked that as had been done in 
previous cases, .this case be postponed until he. could ass~st 
in the defense of the accused. We feel like the postponement 
should be granted. Neither the Defense nor the Assistant 
Defense Counsel have had actually enough time .to properly 
prepare this case. · 

I.Ma ·subject to objection of any member, it is not sustained." 

4. In OM 245664, ·sohuma&1, 29 B.R. 225, 232, the Board of Review 
declareda 

"The right to prepare for trial is t'undamenta1,· To deny 
this right is to deny a fair trial. Article of ilar 70 provides 
1In time of peace no person.shall against his objection be brought 
to trial 'before a general C'Ourt•martial within a period of f'ivo 
days subeeq~ent to the service of charges upon him.' This does 
not·mean that during war an accused may be deprived of the right 
to prepare hie de!ense, It means rather that, during war, he may 
be tried aa aeon, after eervice of charges, as he has had a r1a1on• 
able time to advise with counsel and prepare his defense, Such 
period. will of course, vary with the taots and circWllstanoee . 
involved in each particular case.. In some, a matter of hcura will 
suf!ioeJ in others - even in time of war• the peacetime minimum 
ot five days may ~e lees than reasonable, The suspension, during 
war, of thi1 peacetillle limitation for which the statute, by 
illlplication, providee, was not designed to deprive accused persona 
eubject to military law, of the fundamental right to prepare and 
present a .defense in ~cod. faith, everi. in tillle of' war, 11 
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To the same effect were the decisions of the Board of Review 

in CI~ 231119, Locbvood, 18 B.R. 139; and Ci.: 2.36323,' l\:cClain, 22 B.R. 379. 


The Supreme Court of the United States in Powell v. Alabama, 

287 U.S. 45, 56, stated: 


11 The prompt disposition of criminal cases is to be conunended 

and encouraged. But in reaching that ~esult a defendant, 

charged with a serious crime, must not·be stripped of his 

r1ght to have sufficient time to advise with counsel and 

prepare his defense." 


In the instant case eleven accused were charged with joining 
in a mutiny, a capital offense. In addition, two of the accused were 
charged with causing a mutiny, likewise a capital offense. Without dwell
ing upon the seriousness of these offenses or the care with which a case of 
this nature should be prepared for trial,· it is unquestionably true that a 1 

much longer.period of time is required for the adequate preparation of the 
defense's case for trial in a case such as this, involving eleven accused, 
than would be required in a case involving, say, only one or two accused. 
It is evident, for instance, that the time required for the initial step 
alone of interviewing each of the accused and ascertaining his version of 
the facts is vastly multiplied where a large number of accused are involved. 
Yet the importance of full individual interviews with the various accused 
cannot easily be overemphasized, not only because of the necessity of 
thoroughly acquainting·counsel with the facts and the names of the witnesses 
who will testify to the facts but also because of the importance of ascer~ain
ing whether significant conflicts of interests exist among the various· 
accused necessitating the retention or assigrunent of separate counsel. 

It is to be remembered, also, that all of the accused here were 

under the necessary handicap of being requ:1,red to conduct or assist in the 

preparation of their defenses fr~m prison cells. They were not free to go 

personally in search of witnesse·s or to call upon their counsel at 17111. 

These necessary prison restrictions likewise· affected their ability to get. 

in communication with and retain desired individual counsel, either in 

nearby towns or in their home or other distant communities. 


The record disclose~;that the charges were served. on the accused 
. on 4 October 1944. The case :R.as brought to trial on 10 October. The 
defense counsel, in arguing his motion.fbr a continuance, stated that a 
civilian lawyer by the name of Jordan, of Haco, Texas (a distance of ap
proximately 60 miles from the place of trial at North Camp Hood, Texas), 
with whom the accused had been in comr.1unication, had agreed on 9 October 
to take the case of the accused, but 11 had stated that he had so much on 
his hands" that he would not be able to represent.the accused "this week11 • 
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Significant, also, is the statement of the defense counsel that neither 
he nor the assistant defense counsel had had 11 enough time to properly 
prepare this case 11 • All of the accused were serving terms as general 
prisoners in the Southern ~ranch of the United States Disciplinary Bar
racks, at North Camp Hood. There is nothing in the record to suggest 
that any of them •;;ere about to be transferred to any other place. Nor 
is any other fact or circumstance urged by the prosecution as a reason 
for shortening, in this case, what otherwise might be considered a normal 
allotment of time for the securine of special counsei and the preparation 
of the defense's case.· 

It is unnecessary to speculate upon what additional materials,. 
pertainin2 eitner to the facts or to the law, may have been acquired for 
use in defending the accused had the requested continuance been granted. 
To so speculate would be to enter the field of conjecture. The Board of 
Review is of the opinion that, under the circumstances of this case, the· 
failure of the court to grant the requested continuance was an abuse of 
fts discretion, which injuriously affected the substantial rights of the 
accused. As was said in CL! 126651, "The question of a continuance is one 
for the sound discretion of the court. It i_s believed, however, that 
when it is apparent from the record that the court has abused its dis
cretion, the conviction should be held illegal." 

5. -For the reasons indicated, the Board of Review holds the record 
of trial legally insufficient to support the find~gs of guilty and the 
sentences as to all accused. · 

Judge Advocate. 
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SPJGH ~ 
CM 268281 1st Ind. 

War Iepartment, ASF, · J .A.G.O., 	 Dec 13 1944 

TO: 	 Commanding General, Eighth Service Command, Army Service Forces, 
I:allas 2, Texas. 

l. In the case of General Prisoners Carl Bingham, Arthur C. Egan, Jr., 
Angelo Antonacci, Robert L. BroYm, Homer V. Clark, John P. Congelosi, 

·Frederick Cresci, Oliver H. Culp, William J. McCor.nick, Aubrey Thompson 
and John Timera.nko, attention is imrited to the foregoing holding by the 
Board of Review that the record of trial is not legally sufficient to 
support the findings of guilty and the sentences as to all accused, which 
holding is hereby approved. For the reasons stated in the holding by the 
Board of Review I recommend that the findings of guilty and the sentences 
as to all accused be vacated. 

2. Under the provisions of Article of War sol, the record of trial 
is transmitted for vacation of the sentence in accordance with the fore
going holding and for a rehearing or such other action aS1 you may deem 
proper. 

J. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the forecoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place 
the file number of the record in brackets at the end of the published order, 
as follows: 

(CM 268281). 
(Signed) tzy-ron C. Cramer 

1 ·Incl. Myron C. Cramer, 
Record of trial. Major General, 

\ The Judge Advocate General. 
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WAR DEPA.i:n'MENT 
.... ,.~.. Anny Service F'prces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(Z77) 

SPJGK 2 3 NOV 1Sl44
CM 268327 

UNITED STATES 	 ) ' ARMY GROUND FCRCES REPLACJM:Nl' DEPOT NO. l 
) 

v. 	 ) Trial by G.C.M., convened 
) at Fort George G. Ueade, 

First Lieutenant WENDELL E. ) Maryland, 9 November 1944. 
RANKIN (0-1290812), Infantry•. ) Dismissal. 

OPINION of t.~e BOARD OF REVIEW 

UCN, HEPBURN and MOISE, Judge Advocates. 


1. The Board of Ravi~ has examined the record of trial in the case of 

the officer naI!led above and submits this, its opinion, to The Judge Advocate 

General. 


2. The accused was tried upon the follow.lng Charge and Specifications 

CHARGE: Violation of the 6lst Article of War. 

Specification: In tha:t First Lieutenant Wendell ~. Rankin, Company 
E, Joth ReJlacement Battalion,. 8th Replacement Regiment (Inf), 
did, without pro::,Jcr leave, absent himself from his organiza
tion at Fort George G. Meade, Maryland from about 0001, 19 
Septenber 1944 to abcut 0245, 12 October 1944• 

He pl~ded not guilty to and was found guilty. of the Charge and its Speci
fication. No evidence -was introduced of any previous conviction. He was 
sentenced to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article o£ War 48. 

3. The evidence for the prosecution may be summarized as follows a 

By stipulation it was shown that the accused then stationed at Fort 
Jacksc:n, South Ca:rol:tr,a was duly assigned to Army Ground Forces Replacement 
Depot Uo. 1, Fort George G. Meade, :Maryland, and ordered to arrive at that 
station during daylight hours 18 Sept l'?lllber 1944, and that he left Fort Jackson 
on 12 September 194h (R. 6; Pres. Ex:s. A, B, and C). By- further stipula- . 
tion it was shown that the accused was arrested by military authorities at the 
Ham.ngton Hotel in Was..1-iington; D. C. on 12 October 1944 (R. 6-7). By' . 
Special Order 273 ot Headq_uarters, Army Ground Forc13s Replacement Depot No. 1 
of 29 September 1944 accused 'W8.S attached to Company- E, Joth Battalion, 8th 
Regiment, of that organization {R. 8; Pros. Ex:. E). The mrning report of this 
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orga.nization on 30 September 1944 showed that the aoouaed had not joined 
and we.a "AWOL11 as of 19 September 1944 (R~ 8J Pros. Ex. D). O.f'fiqers 
arriving at Fort George G. Meade are required to sign a register. The ac
cused's signa.ture did not appear in the register bet\veen 18 September a.nd 
12 October 1944 (R. 9 ) •. 

4. The a.coused having had his rights explained to him elected to 
make an unsworn statement (R. ,10 ). He stated in substanoe that he was oom
mi ssioned 19 August l942J served in the African The_a,_ter of Operations for 
11 months, during.which time his service rating was excellent and. he was 
a.warded the Purple Heart a.nd French Servioe Cross J e.nd. that all of his 
serrloe ra.tings have been 11excellent11 with the exoeption of one "very aatia
i'aotory11 (R. ll ). 

5. The uncontradi~ted evidence for the prosecution shows that.the a.c
ouaed was stationed at Fort Jaokaon, South Carolina, on 12 September 1944, 
when he was properly assigned to Fort George, G. Meade and ordered to report 
there no later than 18 September 1944. On that date he left Fort Jaokson; 

"but 	in,tea.d of reporting at Fort George G. Meade within the time thus 
specified the accused failed to report and was apprehended. and returned· to 
military oontrol on 12 October 1944. He was therefore absent from his sta
tion without proper leave from 19 September 1944 until he wa.a apprehended 
on 12 October 1944. The prosecution has proved the averments contained in 
the Specification.beyond aey reasonable doubt • .. 

6. War Department recc>rds shaw the accused to be 25 yea.rs of age, 
single, and a. high school graduate. He enlisted and eerved in the National 
Guard. of West Virginia from 19 November 1940 to 17 January 1941, and in 
the eervice or the United. States A:rm;:r from that date until 20 August 1942, 
when he was commissioned. a. second lieutenant, Infantry, Army of the United 
Sta.tea. \Yar Department records disclose that the accused went oversea.a 
with the 9th Infantry Division 25 September 1942. He was wounded in combat 
in the North African Theater of Operations on 25 April 1943, for which he 
was a.warded the Purple Heart. He was also a.warded the French Volunteer 
Milita.ry Service Cross on 23 March 1943. On 2 July 1943 he w~.•. promoted 
to the gr~de of a. first lieutena.nt. He was returned to the United Sta.tea 
in July 1943 a.nd spent one month in Ashford General Hospital, Weat Virginia.. 
On 2 November 1943 he wa.a assigned to the 399th Infantry, Fort Jackson, 
South Carolina, and subsequently to the 300th lnfa.ntry. 

7. The court wa.a legally constituted fl.lld had jurisdiction over the 

a.ccuaed and the offense. No errore injuriously affecting the subata.ntia.l 

rights of the a.ocuaed were.committed during the. trial, ' In the opinion of 

the Boa.rd of Review the record of trial is· legally aurticient to support 
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the findings of guilty and the sentence and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviction of a violation of 
the 61st Article of We.r. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., DEC 28 1944 - To the Secretary of War. 

1. Herewith are transmitted for the action of the President the record 
of trial and the opinion of the Board of Review in the case of First IJ.eu
tenant Wendell E. Rankin (0-1290812), Infantry. 

2. I concur in the opinion of the Boe.rd of ReTiew that the record of 
trial is legally sufficient to aupport the findings of guilty and the sen
tence and to warrant oonfirma.tion of the sentence. War Department records 
disclose tha.t the e.eoused went overseas with the 9th Infantry Division on 
26 September 1942. He was wounded in combat in the North African Theater 
of Operations on 25 April 1943, for which he wa.s awarded the Purple Heart. 
He wa.s also awe.rded the French Volunteer Military Service Cross on 23 1~roh 
1943. On 2 July 1943 he was promoted to the grade of a first lieutenant. 
lie we.s returned to the United Sta.tea in July 1943 and spent one month in 
.Ashf'ord General Hospita.l. West Virginia.. On 2 November 1943 he. we.s assigned 
to the ~99th Infantry, Fort Jackson, South Carolina, and subsequently to the 
300th Infantry. 

You will recall that the record of trial in this case was trans
mitted to you"'1f'or the action of the President by first in.dorsement dated 
29 November 1944. In view of the previous good record and combat experience 
of the accused I then recommended that the sentence to dismissal be coni'irmed 
but oommuted to a reprimand and forfeiture of $50 pay per month for six 
months. You concurred in my reoonnnen.dation and transmitted to the President 
for his action the record of trial and aocompanying papers with a form ot 
Executive action designed to oarry into effect that recommendation. I regret 
to advise you that sinoe that time this office ha.a received an offioial com
munioation from the Commanding General, Third Service Command, with inclosurea, 
fromwhioh it appears tha.t the aocused has been absent without leaTe from his 
orga.:nization since 6 December 1944, and also that accused haa issued five 
worthless ohecks amounting in all to $110. The communication with its in
closurea is attached to the record of trial. It is apparent from the reoent 
misconduct of the accwsed while awaiting the aotion upon his sentence that 
the aecuaed ha.a no proper appreciation of the responsibilities of a oom
misaioned officer and that he is unworthy of the extension of clemency. I 
accordingly withdraw my former recommendation and recommend that the aentenoe 
to dismissal be confirmed and oarried into exeoution. 

3. Inclosed are a draf't of a letter for.your signature, transmitting 

the record to the President for his action. a.nd a form of Executive aotion 

designed to ;carry into effect the recommendation hereinabove made. should 

suoh action meet with approval. 


4 Inola. 
Inol.1-Reoord of trial. ley"ron C. Cramer,Inol.2-Drf't.ltr.Sec. of War. 

Mljor General,Incl.3-Form of Ex. aotion. Th 
8 Judge Advocate General.Inol~4-lst Ind. fr CG,

~rd Ser.Com.w/incls. ,__ 4 

(Sentence confirmed. G.C.M.o. 57, Z7 Jan 1945) 
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In the Office o! The Judge Advocate General (281) 
Washington, D. c. 

SPJGN 
CM 266431 

8 DEC 1944 
UNITED STATES ) ARMY SEi:'lVICE FORCES 

) FOURTH SERVICE COl!MAND 
v. ) 

) Trial by o.c.M., convened at 
Seoond Lieut&nant CHARLES E. ) Fort Bragg, North Carolina., 
VENTER JR. ( 0-1168 50.3), ) 17-18 october 1944. Dismissal 
Field Artillery. ) and confinement £or one (l) 

) ;year. 

OPOOON o! the BOARD OF REVIEW 
LJPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

1. The Board ot Review has examned the record ot trial· in the 
case of the oi'!icer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the. tollowing Charge and Speci
fications a · 

CHARGEa Violation ot the 94th Article ot war. 

Specification 1 a In that 2nd Lt. CHARLES E. VENTER, 
Service Battery, 798th Field Artillery Battalion, 
did, at Fort Bragg, North Carolina,· on or about 

· Z7 ~ 1944 feloniously' take, steal, and carry aw~ 
about ten thousand (101000) rounds ot .22 caliber ammuni
tion of the value of about $.38.oo, propertyr, or the 
United States furnished and intended !or the military 
service thereofJ 

Specification 21 {Nolle ~ entered). 

Specification 31 (Find:1.ng of not guilty). 

Specification 4• Identical as ~101.fioation· l, except 
date ;h 1 JuJ.1 19.44, 

eJ>(toU1cat1on ,, :rn.· that 2nd Lt. CHARLFa E. VENTER,. 
· 3ervice Batter,, 798tll :ruld. Art.iller.r Battalion, 
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did, at Fort Bragg, North Carolina, on or about l 
July 1944 wrongfully and knowingly dispose ot by 
giving same to S/Sgt. Tony Piscitelli, Service Battery, 
798th Field Artillery Battalicn, about two hundred 
(200) rounds or shot gun am1m.mition of the value ot 
a.bout $4.76, property of the United States furnished 
and intended tor the military servioe thereo!J 

Speci.:ricatioaJ6-7a (Nolle lrcmqui. entered). 

Specliication 81 In that 2nd Lt. CHARLES E. VENTER, Service 
Battery, 798th Field Artillery Batta.lion, did1 at . 
Fort Bragg, North Carolina, on or about 15 July 1944 
feloniously take, steal, and carry array about two 
hundred forty { 240) rounds ot shot gun ammunition of the 
value or about $5.?l, property or the United States furn
ished and intended for the military service-thereof; 

- . 
Specification 9.: (Nolle fr.ooequt. entered). 

Specliication lOa (Nolle~ entered). 

Specification 111 In that 2nd Lt. CHARLES E. VENIER, Service 
Battery, 798th Field Artillery Battalion, did, at Fort 
Bragg, North Carolina, on or about 39 August 1944 felon
iously take, steal, and carry away about seven (7) cases 
ot .30 caliber Carbine :Ml amlmition of the value ot 
about $553.14, seven (7) cases .30 caliber M~ cartridge 
ball ammunition of some value, and six (6) hand grenades 
ot the value ot about $3.24, property of the United States 
furnished and intended for the milltar;r service thereofJ 

' 
Specification,12-131 (Nolle F.tme:l',li. entered).• 

Specification 141 · In that 2nd Lt. CHARLES E. VENTER, Service 
Battery, 798th Field Artillery Battalion, did, a_t Fort 
Bragg, North Carolina, on or about l. September 1944 
feloniously take, steal, and carry na.y about ten (10) 
gallons ot gasoline of the value ·or about $1.ooe and two 

,(2) gallons ot oil of some value, property ot the United 
States t'urnished and intended for the military service 

.. thereof; 

Spec11'1cat1on 1Sa In that 2nd Lt. CHARLES E. ·VENTER, Service 
Battery, 798th Field Artillery Battalion, did, at Fort 
)3ragg, North Carolina, on or about 24 August 1944 telon
1.0U§lf tM~, ~toll, Md 0An7 &ff¥ ibwt t'ivo (j) iillon~ 

-=
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of gasoline of the value or about $0.50, property of 
the United States furnished &-id intended for the 
military service thereof; 

Specification 16: (Nolle Eroooq.u. entered). 

Specification 17: In that 2nd Lt. CHARLES E. VENTER, Service 
Battery, 798th Field Artillery Battalion, did., at Fort 
Brage, North Carolina, on or about 24 June 1944, felon
iously take, steal, and carry away about fifteen (15) •gallons of gasoline of the v4ue ot about $1.50, property 
of the United States furnished and intended tor the 
milltary service thereof; 

• 

SpecificatiomlS-19: (Nolle ~li. entered). 


The accused originally pleaded not guilty to the Charge and all Speci
fications thereunder upon which he was arraigned. Subsequent to · 
arraignment and prior to his pleas the prosecution entered a noll• 
proooqui. to Specifications 2., 6., 7, 9, 10., 12, 13, 18 and 19 (R. 9). · 
&:l'ore the ocnclu.sion of the trial he changed hie plea to guilty of 
the Charge and Specifications 14, 15 and 17 thereunder and allowed 
his plea of not guilty to the other Specifications to remain (R. 131). 
During the trial the prosecution also entered a nolle IJ'Ooo:iui to 
Specification 16 (R. 77). Ha was found not guilty of ~pacification 
3 but guilty ot the Charge and all other Specificatims thereunder 
except those to which a nolle ~ had been entered~ He was 
sentenced to be dismissed the service and tQ be confined at hard . 
labor, at such place as the reviewing authority might direct, for one 
(1) year. The reviewing authority approved the sentence., designated 
the United States Disciplinary Barracks,. Fort Leavenworthj Kansas., as 
the place of con!inament and i'orwarded the record of trial tor action 
under Article ot War 48. 

3. The accused at all material times involved herein was assigned 
to the Service Battery of the 798th Field Artillery Battalion which was 
stationed at Fort Bragg, North Carolina. Private Glen w. Stidham was, the 
driver of the comnand and reconnaissance car of the Service Battery 
Ammunition Train. According to the testimony ot Stidham., he and the 
accused on the morning of 27 Mq 1944 went in the command car to 
Magazine 31 (R. 11). The accused instructed Stidham to take a box of 
.22 caliber ammunition from the Magazine and place it in the car 
while the accused diverted the ammunition checker's attention (R. 12). 
This ammunition was not drB.lm tor the organization (R. 21). The ac
cused., Stidham and a Private Hall then left the Magazine 1n the command 
car, ,l'eturned to the Batt&lion area where the accused's Ford coupe was • 
parkeJ!.,and then proceeded in the two cars to a secluded spat beyond
#La.unary· No.· 3• where the box of ammunition was transferred to the 
trunk or the accused I s autanobile. Thereatter the accused drove awq 
in his autanobile and the other two men returned to the Battalion area 
in the command car (R. 18). 

- 3 
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Aocording to the testimony ot Private Amos D. Smith at about 
0430 o•cloek on 24 June 1944, the acoused-awakened him and carried 
him in the accused's automobile to the area where numerous government 
truokis nre parked. There Smith, driving one ot the trucks, followed 
the.acoused•21 car into the camoutlage area. where the accused siphoned. 
about 15 g&llons ot gasoline into the tank ot his own autanobile tran 
the truck (R. 83-88). 

,,.. On the moming ot 1 July 1944 the accused and Stidham nnt to 
Maaazine 31 where, using the same tactics as tormerJ.7, Stidham at the 
accused•• ineuuoticm, placed another caee ot .22 Caliber ammunition 
in the Nar compartment ot the command oar in which the7 Nturned about 
an hour betore tha noon meal to the Battalion area where the oar wu 
parked (R. 30). Stidham about noon noticed that the -car, in wh1Qh tho 
kep nmained at all times, na gone and when he next 10 it after thA 
noOD ma&l the cue ol t:am\ll'lition had bHn nmowd. and tht ahovel and 
pioneer equipment on the car nre notioeab]Jr dirty (R. 31). On Ud• 
oooaaicn Stidham did. not know whether or not tho acouned had a roqui• 
1ition for tho ammunition taken (R. ,34). However, other oanpetent 
to1t.1mon1 lib.on that betntn l Kay 1944 and. 1 September 1944 noither 
th• 798th Field .lrtlll•r,. Batt&liC.G nor the •Field Artilleey Board• 
requilitionod Ul'3' .22 o&libor ammunition (R. 94, l.41). 

Durina the HIM dM:J' Stidham, &lain at tho ao0U11d•1 diroot1on, 
removed a hl1 oaH ot ahot&;un llholll tran the N&r aanpartm.ont ot the 
oCIIJllD.Nld oar and oarriod it into th• orsan11at1oa•1 Suppl.7 and Orderly 
room wb.6re 1t wu opened and the a.oouaed aavo about 10 or 12 llll&l.l . 
bo:ua O<l'lt@1n1na ab0\1t 200 ohol.11 to B•rgeant TOl11' Heoitoll1' 'Who plaotd 
them in a containor under .th.ct oountor befoN 5tidluuA roplacod th.ct r.
ma1nd•r 1n tho oouwand oar (R. 3,, 36). 1'ht aoouood had nma.rktd to 
Stidham that he ,rantAd to 11n th• Dtr;eant 1ou 1bota,.m 1hlll1 but 
Stidham wu' 'lmabl.o to &ocowt tor tho Jll&Qnel' in wbioh the 1lwU1 hid. 
been· placed in th• oar and. M oo\lld not i~ntit, thom eith.er ao to mako 
or gauge ( R. 37-40). · 

0a or about 1, Jul7 1944 tho accu..d and Stidham &&&in nnt to 
)la&~ ,31,i,n the comna,nd Oal'e 1'ho &OCUHd ,rent into tho ?4.agaaine 
and. returned with about me-halt oaoe ot 1hotsun sbeU•, apprad.matol7 
,oo, which h• placed in the oar (R. 41, 48). Observillc tho approach 
0: tho usadno otticor and. a chocker, the acou11ed ·directed Stidham to 
drive the car to MaiUint No, 10 and to put the Ph•ll• in another oommand 
O&r 'llhicb WH bsins driTen by Halle 'l'bil WU done while the aoouaed 
:remained to talk to the aagadne ollicer and tht chocker (R. 42, 48), Tho 
latter,. aft•r allot them had arrived at Magazine No. 10, btgan to look 

. arQ\lJld tht oa:r and th• aoouaed. theNupon dit'•cted Rall to •Tako a rido - 
· to &•\ r1d ot 1\•, and Hall ~OT• ott (R. 42, 49), ~ checkeio tollo,n,d 

h1.ll l>u1; becauae ot tr-.!tio ,ras unable to -1utain a 1ucce11tu1 pursuit 
, (Id,), When Hall retll,med, about ,30 minuteo later, the checker in the 
P1:oonoe ot all the persms above :menti~d and a magazine guard advised 
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the e.ccused that the removal of the shells had been observed and the 
accused, after first deeying any k:nowledg9 of the matter, finally' 
admitted their removal and agreed to return them (R. 42, 49). The 
accused and Stidham while following Hall determined to· return the 
shells s.nd upon reaching their place of concealment they were replaced 
in the accUBed' s comnand c;.a- where they remained until the accused a.."l.d 
Stidham returned them to the magazine early the next morning (R. 43-45, 
49-52). 

On or about 24 August 1944 the accused and Stidham went in the 
...;,:mmand car to the •ASP• ares. where the accused siphoned .five gallons. 
ot gasoline from a. 798th Field ArtiUery Battalion truck into a 9 GI• 
can which was plac.ed in the comrna."ld car. Later in the day the accused 
transferred the can of' gasolirle to his personal. car and substituted an 
empty •GI• can in the comnand car (R. 72-76). 

About JO August 1944 the accused and Stidham investigated several 
trai.i1:> · · b. they had observed to h£.ve been standing for sane time of! 

.road in the camouflage area (R. 52). The trailers contained am
munition and they returned later in the dq when they removed seven cases 
of .JO caliber carbine ammunition, seven cases of lL2 ammunition and 6 
hand grenades which they conveyed in the command car to a spot on the 
range several miles away where it was buried (R. 52-57). · en 10 Septembs:r 
1944 after t~ accused had been restricted, he reported this· incident 
~ the preliminary investigating officer with the asserted explanation 
that his actions had been preliminary to a tra.;ining problem which he 
intended to have the Service Battery perform. The ammunition and 
grenades, upon the in.formation given by the accused, were recovered 
(R. 58-60). It was identified by the anmunition officer as having been 
issued to the 694th Ordnance Company and it was admitted into evidence 
(R. 61-64). 

On l September 1944 while Stidham was driving for the acc-qsed, the 
accused siphoned five gallons o! gasoline out of one o! the battalion's 
trucks into a can which was placed in the collllllB.nd car. Later the can 
was transferred to the accU$ed•s personal.car at a secluded spot which 
they hurriedly left after hearing suspicious noises. Later they returned 
to the· secluded place and found a five gallon •GI• can .tull o! gasoline, 
an empty •GI• can and two cans of oil which were all pl.aced in the com
mand car and taken to the post magazine where the gasoline was tested !01· 
sugar. No sugar being present in the gasoline, the accused directed that 
it and the oil be placed in a civilian's car. Later the same day the 
accused, while taking Stidham to nearb;y Spring Lake which was on the 
wey to the civilian's hane, stated that he was going by the civilian's 
residence (R. 62-72). 
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The value or the various types o! personal property were competently 
shown to be as all~ged (R. 62, 63, 88). On 22 September 1944 the accused, 
a.i'ter b':ling appri s Jd of the pro;;isfons of Article of War 24, executed a 
sworn statement wrdch was identified and achnitted into evidence (R. 88
92; Ex. 2). In the statement the accused admitted that he directed 
Stidham to remove a box of &mml.L."1.ition for which there was no requisition 
on Z7 May 1944 and that its removal was accomplished substantially as 
related by Stidham. He contended, however, that the box contained shot
gun ehells, .22 caliber and also .30 ammunition and that, after it was 
secretly placed in his car, he gave it to Hall and did not thereafter 
see it. The statement also relates that he removed about 8 to 10 gallons 
of gasoline from the truck driven by Smith on 24 June 1944. On 1 July 
1944, according to the statement, he directed Stidham to r0move the case 
of .22 caliber ammunition because a case of .30 caliber W.l ammunition 
Jreviously issued to him had been stolen and he a few days later turned 
the • 22 caliber ammuniticn in as having erroneously been issued instead 
of .30 caliber·and secured 'the issue o! the latter type in exchapge thereby 

.avoiding the necessity of reportin6 the theft. Likewise the statement 
contains an admission that the accused on or about 1 Jul.y 1944.gave 
Piscitelli about six boxes of shotgun shells and one box of • 22 caliber 
ammunition to exchange with other outfits for some things for the battalion. 
Concerning the one-half ca.se of shotgu."l shells taken on or s.bout 15 July 
1944 and returned the next morning, the statement fully admits the 
transaction. The statement does not specifically refer to any removal of 
gasoline on 24 August 1944 but in addition to that removed on 24 June 1944 
and 1 September 1944 generally admits the removal of gasoline on three 
other occasions to the extent of about 20 gallons. 'l.he statement admits 
the removal of the 14. cases of amnnmition and the hand grenades from the 
trailers in the camouflage area and their burial but contends that they 
were removed and buried as part of a training problem 'Which the accused 
intended to have the service battery perform. Finally the statement 
a.d.m.its the removal of the gasoline and oil on l September 1944 as related 
by Stidham but contends that the oil., the five gallons of gasoline and 
the empty can which were found were returned by the accu$ed to the place 
where they ,.-ere found (Id.). 

4. The evidence for the defense shows that someseventeen tellcr,r 

officers attributed to the accused an excellent character and excellent 

proi"iciency as an officer (R. 100-108., 138-140). T~ accused's form 

66-1 showing two r·atings of •s•., two of •vs•, !our of •Ex• and one of 

•sup• was admitted into evidence (R. 108; Def. Ex. l). His wife ha.d 

never seen any type ot ammunition in their personal car (R, 140-141). 


The accused,after being advised of his rights as a witness, elected 

to testify. _During his testimony he admitted that the prosecution's 

test:unony about the gasoline was substantially correct and therefore 

changed his plea of not guilty to guilty·of the Charge and Specifications

14, l.5 and 17 thereunder (R. 108-109., 131-lJJ). His rema.ining v.,stimony 
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in other material aspects did not substantially vary from his written 
statement except that he admitted'that the shotgun shells given to 
Piscitelli by him were government property and that he denied ever 
selling or otherwise disposing of the ammunition except for the 
government• s benefit (R. lll-131). He also contended that he had 
salvaged about $5600.00 worth of howitzer ammunition for the govern-· 
ment and had reported the theft of ammunition to his immediate superior 
(R. 127). 

Sergean~ Tony Piscitelli acknowledged receiving from the ·accused 
several boxes cf shotgun shells which were exchanged for some furniture 
for the battalion. He also !~called that the accused had i;nentioned a •prob
lem11 to another officer and had asked whether compasses were available · 
for it (R. 133-1,38). It wa.s stipulated that the ammunition officer would 
i.sstify, if_.recalled, that over 90,000 rounds of .22 caliber ammunition 
had been missed from the •ASP" area within 10 or 12 days before the trial' 
(R. 141). 

5. In rebuttal the prosecution recalled the accused's im:mecliate 
superior, Captain :.',illiam J. Foley, who denied that the accused had ever 
reported to.him the theft of any ammunition (R. 142-.3). , 

6. Insur-rebuttal the defense offered the testimony of Captain 
Hugh F. Butner who recalled that in the latter part of July 1944, the 
accused had,mentioned that ammunition was being stored in the barracks 
which he re~orted to Captain Foley (R. 143-145). 

7. Specifications 1, 4, 8, 11, 14, 15, and 17 allege that the 
accused on designated tL~es and places feloniously took, stole, and 
carried away various described types and quantities of personal property 
of certain alleged values which belonged to the government and were 
furnished and ;intended for the military service thereof. Specification 
5 alleges that he wrongfully and knowingly disposed of by gift to a named 
person a certain amount of personal property of an alleged value which 
was similiarly owned and likewise intended for the use of the military 
service. The Specifications are alleged in violation of Article of War 
94 of ~hich they are clearly violative. 

The evidence for the prosecution conclusively shows that the 
accused committed the offenses as alleged. Although the evidence for 
the prosecution was furnished largely by the testimony of accomplices 
a.i\d therefore should be subjected to the most careful scrutiny there 
is no substantial discrepancy therein which in any way tends to render 
it untrustworthy. Furthermore, the accused's written and sworn state
ment without question coIU1ects him with the offenses and shows his guilt 
thereof. Indeed, from the witness stand the accused admits his guilt 
of the offenses concerning the gasoline and changed his plea from not 
guilty thereof to guilty. His own testimony likewis~ admits his guilt 

- 7 
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of the remaining Specifications upon which he was tried even though he 
seeks to am.eliornte ~s intent by assi~g patently sp\U'ious reasons 
for his acts. 'foe c0•zt, ·as it was t'ntitled, rejected such spurious 
reasons. The fJ\·idm:ca tharef<,re, beyond a reasonable doubt, establishes 
the accus8d I s guilt as alleged anJ fli.lly wa.rrants the court's findings 
of guilty of the Ch~Tge and Specifications 1, 4, 5, 8, 11, 14, 15 and 
17 thereunder. 

8. 'lh,:i a~.:.:u&ed i~ about 25 yea.rs old. He is a high school graduate 
and attended college for 2} years. Ha is married and from 19.37 until 
1942 was e.'Ilployed as an accountant by Montgomery Ward and Company and a 
bank. He has had enlisted service from 10 February 1942 until 18 August • 
1942 when he was con:mi.ssioned a second lieutenant upon completion of 
Officers Candidate School and has had active duty as an ot'ficer since 
the latter data. 

9. The court was legally constituted. No errors injuriously 
affecting tha substantial rights or the accused were corruutted during 
the trial. fur the reasons atatod, the Board of Hevfow is of tho opin.1.on 
that. th~ H:co.rd o! tl'ial is ltlgally sufficient to suppo1·t the findlncs 
of guilty of the Charge and Specifications l, 4, 5, a, ll, 14, 15 and 17 
thereunder and the sentence, a.nd to warrant confirmation thereof. Dismissal 
is authorized upon c~wiction of a violation of Article or war 94. 

(!?·~':;~/ f /4.~~t..-c;,-•·, !;;: Judge Advocaw. -- . )' J 

:~,L.y,q:rt~-~-~,1f~/ .J1.1.duo Advocato. 

;:-/_1111. ~o 
..'i.£2,.. vtl!.e i.S-//,Aotlf?((.( .• Jll.dge Advo~Ate. 
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SPJGN 
CM ~8431 

1st Ind. 

War Departinent, J.A..G.Oe, DEC J41944- To the Secretary of War. 

1. Herewith transmitted for the action of the President a.re 
the record,of trial and the opi.IU:on of the Board of Review in the 
case of Se6~nd Lieutenant Charles E. Venter Jr. (0-1168503), Field 
Artillery. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally su!ficient to support the findings and the 
aentenee and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and ordered executed and that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be deeignated as 
the place of confinement. 

,'.3. Inclosed are a draft of a letter for your ngnature, trans
mitting the record to the President for his action, and a form o!' 
Executi'Ve action designed to carry into effect the foregoing recom
mendation, should such action meet nth approv.i.J.. 

~n c. Cramer, 

Major General, 


The Judge Advocate General • 


.3 	 Incls. 
Incl l - Record of trial. 
Incl 2 -.D!t. of ltr. for 

sig. Sec. of War. 

Incl 3 - Form of Executive 


action. 


(Sentence confirmed. G.C.M.O. 68, Z7 Jan 1945) 

• 
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WAR DEPAR'l'f:.IBIJT 
Ar-my Ser--rlce Forces (291}In the Offics of The Judge Advocate General 

WaGhington, D. c. 
SPJGQ 

CM 268478 ..:1 DEC 1944. 


~ . 

U li I T E D S 'f A T E S 	 ) ARMY AIR FORCES 
) E.WTERN TECHNICAL TRADJilJG COl.~:AND 

v. 	 ) 
) Trial by G.C.M., conven~d at Sioux 

First Lieutenant MAX C. ) Falls Army Air Field, Sioux Falls., 
BROWN (0-1637096), Signal ) South Dakota, 6 November 1944. 
Corps. ) Dismissal, total forfeitures and 

) confinement for two (2) 	years. · 

OPINION of the BOARD OF REVIEW 
ANDRET»'S, F&"'DERICK and BIERER, Judge Advocates. 

l. The record of trial in the case of the officer named above has 
been examined by the •Board of Review and the Board submits this, its . 
opinion, to The Judge Advocate General~ 

2. The accused was · tried upon the i'ollowing Charges and Specifi 
cations: 

' 
CHARGE I: Vio~tion of the 94th Article of War. 

Specification: In that ].,st Lieutenant Max c. Brown, Signal:_ Corps., 
Air Technical Service Comm.and, Wright Field, Dayton., Ohio., · 
did, at Sioux Falls Army Air Field., Sioux Falls., South 
Dakota., on or about 31 July 1943, feloniously' take., steal, 
and carry _a.,way 800 cords, CD-338., value of $43~.oo, property· 
of the United States., furnished and intended for the military 

· service thereof. ... 
CHARGE II: Violation of the 95th Article of War. 

' \Specifications In that lst Lieutenant Max C. Brown., Signal Corps, 
Air Technical Service Command., Wright Field., Dayton., Ohio., 
having· a lawful wife living, did., at Sioux Falls, South 
Dakota, and Dayton, Ohio., from about 21 August 1943 to about 
22 August 1944, wrong~, dishonorably' and unlawfully' live 
and oohabit·with one Marion Bonnft!.a, a female person not his 
w:tt,. 
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He pleaded guHt-y to the Sp,cif:tcation of Charge I and to Charge I; 
guilty to the Specification of Charge II, not guilty to Charge II, but 
guilty of violation of thci 96th Article of War. Accused was found 
guilty of all Sp~cifications and Charges. No evidence of previous con
victions was introduced. He was sentenced to be dismissed the service, 
to forfeit all psy and allowances due or to becane due, and to be con
fined at hard labor for•five years. The reviewing authority approved 
the sentence, remitted three years of the confinement imposed, and for
warded tht1 record of trial .for action under Article of War 4!3. 

, 3. Cherie I and the Specification. 

• The evidence for the prosecution shows tmt the accused, (then 
second lieutenant, Signal Corps), during June, July and August 1943, was 
stationed at Sioux Falls Army Air Field, Sioux Falls, South Dakota, 
serving as Signal Property Officer (R. ?121). William M. Beach, a civilian 
employee was foreman of the warehouse working under the accused (R. 12). 
During the summer of 1943 a quantity of head-set cords were requisitioned by, 
the Technical Services Officer at this Base. This item carried a stock 
number "CC-33811 (R. 21). Thereafter a shipment of 800 extension cords, 
carrying a stock number of 11CD-33811 was received, apparent:cy, shipped, 
"as a substitute by mistake" (R. 23, 28; Pros. Ex. ?,9). After receiving 
the extension cords, the accused notified Major Ranney that they were in 
the warehouse. This officer informed the accused that extension cords 
were not desire·d and delivery of same was refused (R. 22). Extension 
cords of a similar type, approximately 200 in nu'llber, had previously been 
received ey the Supplies Division at this Base, and had been charged out 
to the various branches of the school (R. 211 23). The value of the SOO 
extension cords was Four Hu.rrlred Thirty-Two Dollars ($432.00) (R. 24; 28; 
Pros. Exs. 4, ?). 

The accused requested Beach to dispose of the extension cords 
indicating that "they had been laying around over there and no one seemed 
to want to take them - - - they were not placed on an accountable account" 
Accused and Beach, using an Army truck, removed the cords from the ware
house to t.½e garage of the house where the accused resided (R. 8110). 
Beach made three sales to local merchants obtaining the cords from ac
cused Is garage and delivering them to complete the transactions (R. 8). 
300 cords were sold to West Sioux Falls Grocery, payment being made by. 
check payabh to "W. Beach", for $180 (R. 8,15,25; Pros. Ex. 5); 200 
cords were sold to Johnson Hardware Company for ~plOO (R. 81 20; l'ros. Ex. 3) . 
and 100 to a Coast to Coast Store for $60 (R. 9,18), payment being made 
in each instance to Beach in currency {R. 18,20; Pros. Ex. 3). Beach 
turned over to accused the proceeds of all sales and in turn Wl!S paid 
his share which was approximately one-half (R. s,13). 

In September, 1943, the accused was succeeded by Captain 
Edward Urbanski, Signal Corps, who took over the property account. Prior 
to the transfer of property, Warrant Officer Russell made a statement 1n · 

. . 
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the presence of the accussd that 800 CD-J.3G cords vrere not accounted for, 

and the accused then stated that, they had been issued to the radio school 

as expendable prop~rty (R. 2/4; Ex. 4). At t.'-iis ti.'lle the accused exec,1ted 

an expenditure vouC"Lt"r that the property had been issu~d to the school 

(R. 25, 28; Pros. E~s. 6, 8). The accused was shortly thereafte~ trans

ferred to another po8t (R. 24; Pros. Ex. 4). 


Charve II and .the Specification. 

Acc11sed W-dS married on September 15, 1941 at Pittsburgh, 

Pennsylvania, to Helen D. Koman (R. 31; Pros. Ex. 13), and has never been 

divorced from his wife (R. ,31). He met 1!.arion Bonnema in July,194.3 and 

had a mm1b:,r of dates with her at Sioux. Falls., South Dakota. On August 17., 

1943 she joined accused in Ogden, Utah at his request. They sta.yed at a 


·: hotel for four days registering as husband and wife. Traveling by train 
they went to Sioux Falls where t.J-iey lived as husband and .wife until Septem
ber 11, 1943. When ths accuse.d was transferred to Dayton, Ohio, she ac
companied him on the trip. En route they stopped at hotels., registering 
as man and wife. They thus lived together as husband and wife until some
time subsequent to August 22, 19/44, except for a brief period when l'darion 
Bo~ema visited her parents (R. 29; Pros. Ex. 10) •. 

After beine advised of his rights under the 24th Article of War, 
the accused made a voluntary statement to Major Flota, which was reduced 
to writing and was sworn to and signed by the accused (R. 29,30; Pros. ·Ex. 11). 

At this time he was shown ·a statement previously made to an agent 

of the Federal Bureau of Investigation. The accused admitted the facts in 

said statement were true and correct and that the original statement was 

voluntarily made. This prior statement admits the removal of the 800 · 

extension cords from the warehouse to accused's garage., the subsequent 

sale and removal by Beach, and the receipt by the accused of half of the 

proceeds from the sales (R. JO; Pros. Ex. 12). 


, 

The accused in that statement further admits his marriage to 

Helen Koman and that he was at the t:ime of making the_ statffillent livwg 

with Marion Bonnema in Dayton,_ Ohio, ?41om he brought from South Dakota 

(Pros. Ex. 12). · •. 


4. The accused, after being fully infonned of_his rights as a witness, 
elected to remain silent and no evidence -was introduced for the defense (R.32). 

5. In addition to the pleas of guilty and the admissions by the ac
cused, the prosecution produced clear., convincing and competert.f"Vidence that 
accused 9ommitted the offenses with which he is charged. The evidence shows 
that accused, while Signal Property Officer at Sioux Falls Anny Air Field, 
received in. th'e Base l'larehouse 800 CD-33g extension cords. This was 
property of the United States, furnished and inwnded for the military 
service thereof, and 'had a value of $4-32. After co.nspiring with his wa.r!t

-, 3 
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house foreman, one Beach, a civilian employee, the accused, aided by him,· re
moved this property from the warehouse to a private garage adjoining ac
cused's residence. Later, 'follow.i.ng an agreemen~ between Beach and the. 
accused, the cords were removed and sold by the former to local merchants. 
·The proceeds from the sales were divided between the accused and Beach. 
Thereafter the accused being advised that this property was unaccounted for, 
stated it had been issued to·ths radio school. He then executed an 
expenditure voucher to the effect that the extension cords had been issued 
to the school.· 

His custody and control·over the property.was limited and subject 
· to final control and disposition by his superior officers. The accused had 

11custody" only of the property·as-distinguished fran "possession". Fos-· 
session., the "present right and power absolute]:y" to-control" {MO.J 1928, 
par. 149g) tht property remained in the United qtates. Al:} .stated in 
paragraph 149K, ~ual for Courts-Martial., pa.ge 172: 

"***where a servant receives goods or property frem his· 
master to use, care for, or employ for a specific purpose in his 
service, the master retains possession., and·the servant has the· 
custody. only and may.commit larceny of them. A person, then, 
has the custody or property., as distinguished from the possession,: 
where, as in the case of a servant's custody or his employer's · 
property, he merely has the care and charge of it for one l'lho still 
retainsi the right to control -it., and who., therefore, is in posses

. sion (i.e.~ cons.tructive possession as distinguished ~ron:.,. actual 
possession} of the property." · : · · . · 

The removal by accused of the extension cords from the warehouse 

to his garage with larcenous intent constitutes larceny in violation of 

Article or .War 94 (CM ·220398, Yeager, 12 BR 397). •. . - . . . 


The evidence further shows that accused married Heltn D. Koman 

in 1941 and.has not been diyorced from her. In July, 1943,.he.niet Marion 

Bo11I1ema·and thereafter lived with her in various 1ocations as husband and 

wife. This continuous and unlawful relation was open ,for approDmately a 

yea!• 'l'he conduct.of accused, a married man, in unlawfully living with 

a person not his w.i.fe' fu:P,Y;warrants his· conviction under Article of War 


· 95 (CM 2161$2, Wells, ll BR lll, 119). No persuasion: is required to find 
such conduct unbecoming an officer and a gentleman. 

• 	. ' In' explaining to the accused. the effect or his pleas or guilty' 
the Law Member incorrectly stated that the maximum seritenee authorized for 
the of.tenses charged was dismissal, forfeiture of all pay and allowances 
and confin~ent at hard labor for five years. · Since the sentence adjudged 
by the court did not exceed.that stated by the Law ~mber, the error is · . 

·not material. 	 · 
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.• The marriage license of accused was received in evidence 
. without being properly authenticated. This documentary evidence 
was not needed to support or establish the .finding of guilty under ·· 
the Specification of Charge II. There was an admission by the 
accused of his marriage. A stipulation to the same ef!ect was made 
latar in the trial. It is noted that no objection was made to the 
evidence, and this may be regarded as a wa._iver (MCM 1928, par. 
ll6£). 

6. Four members of the court recommend clemency ~ the ground 

that this officer's confederate in the larceny of governmEnt pro

perty was_ tried for his pa.rt in the offense by a United States 

District Court and that the sentence imposed upon him was suspended. 


7. The accused is 30 years of age, nnnied, and has one child. 

He completed four years in high school and, in civilian life, worked 

in sales promotion and as a purchasing agent and shipping clerk. 

war Department records show accused was inducted ·22 March 1941. ..and 

had enlisted service until comissioned secaid lieutenant, Signal 

Corps, en Z7 October 1942. He was promoted to_ first lieutenant on 

21 Aug11st 1944. 


8. The court was legally constituted. No eITors injuriously 

affecting the substantial rights of the accused were committed _ 

during the trial. In the opinion of the B09.rd of Review the record 

of trial is legally ::;ui'fi.cient to s·upport the findings of guilty 

ani the sentence· and to warrant ccnf'irmation of· the sentence. The 

sentence imposed is authorized upon ccnviction of a violation of 

~icle. of War 94. Dismissal is nandatory upcn conviction of a 

violation of hticla of War 95. 


( on leave) , Judge Advocate·. 

,/~ ~dge_Advocate,~rudgeAdvocaie, 
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1st Ind. 

war Department., J.A.G.o., DEC 211944- To the Secretary of war. 

l. Herewith transmitted are the record of trial and the 

opinion of the Board of Review in the case of First L;ieutenant 

Max c. Brown (0-1637096), Signal Corps. 


2. I concur in the opinion of the Board of Review that the 
record,of trial is legally sufficient to support the findings of 
guilty and the sentence as approved by the reviewing authority 
and to warrant confinnation of the .!'lentence. Four members of the 
court recoonnend clemency on the ground that this officer's confederate 
in the larceny of government property was tried for his par, in the 
offense by.a United States District Court and that the sentence 
imposed upon him was suspended. The reviewing authority in this case 
remitted three years of the confinement imposed. ~ further clemency 
is unwarranted in the light of conviction of the additional offense of 
cohabiting with a wanan not his wife, even though confinement is not 

· authorized by Article of war 95 tmder which this last named offense was 
laid. I ,recOllllllend that the sentence as approved by the reviewing 
authority be confirmed and carried into execution. I further recommend 
that the Federal Reformatory, El Reno, Oklahoma be designated as the 
place of confinement. · · 

J. Inclosed are a draft of a letter for your signature, trans

mitting the record to the President for his action, and aform of 

Executive action designed to carry the. above recommendation into 

effect, should such action meet'with approval. · 


~ ~--.~-o---
•· 

:.t,yron c. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 


Incl 1 - Record·o.r trial. 

Incl 2 - Dft. ltr. for 


sig. S/w. 

Incl 3 - Form of action. 


(Sentence as approved by reviewing authority confirmed. 

G.C.M.O. 43 1 27 Jan 1945) 




WAR DEPARTMENT
' ' A:t:m:f Service Foroes 

In the Office of The Judge Advocate General 
(297)Washington, ·n.c. 

SPJGK 
CM 268500 2 JAJC 1945 

UNITED STATES ') EIGHTH SERVICE COMMA.ND 
) ARMY SERVICE roRCF.S ' v. ) 
) Trial by G. C. M. , convened at 

Second Lieutenant HOLIAND· M. ) Camp Barkeley, Texas, 26 October 
BUCHANAN (0-2047263 ), Medical ) 1944. ·Dismissal. 
Administrative Corps. ) 

---------------------~-------OPINION of the BOARD OF REVIEW •LYON, HEPBURN and MOYSE, Judge Advocates. 

1. The record of trial in the .case of the officer named above has 
been examined by the Board of Review and the Board submits thist its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifioa~ 
tions 1 

CHARGE Ia Violation of the.6lst Articie of War. 

Specification 11 In that Second Lieutenant Holland M. Buchanan, 
Medical Administrative Corps, Medical Department Replacement 
Pool, Army Service Forces Training Center, Eighth Service 
Command, Amr:, Service Forces, Camp Barkeley, Texas, did, 
without proper leave, absent himself from his station at 
Camp Barkeley, Texas, from about 17 July 1944 to a.bout 23 
July 1944. 

Specification 2a In that Second Lieutenant Holland M. Buchanan, 
•••,did, without proper leave, absent; himself from his 
station at Ca.mp Barkeley, Texas, from about 24 Jqly 1944 to 
about 10 September 1944. 

CHARGE Ila Violation of the 95th Article of War. 

Specification 11 In that Seoond Lieutenant Holland M. Buchanan, 
• • •, did, at Camp Barkeley, Texas, on or about 6 May 1944, · 
with intent to defraud, wrongfully and unlawfully make and 
utter to the Camp Barkeley Exchange, Camp BarkeleY., Texas, 
a certain check, in words and figures as follows; to wits 

Pasadena, Calif•. 5/6/1944 No. 
PASADENA. FIRST NATIONAL BANK ---
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Pay 
to the 
order 
of,_____...:.C.:.;am_,_p_Ba_r_k_e...;l_e.a,_y_Ex_c_han_ _.g.._e______~ 25 00 

Twenty-Five & no/100 --------------- Dollars 

For_____ 	 /s/ Lt. II. M. Buoha.nar. 
0-2047263 MDRP-ASFTC 

and by means thereof did fraudulently obta.in from the Camp 
Ba.rkeley Exchange, Camp Barkeley, Texas, ~25.00 in lawful money 
of the United States, he, the said Second Lieutenant Holland M. 

\ 	 Buchanan, then well knowing that he did not have and not in
tendi~ that he should have sufficient funds in the Pasadena 
F'irs,t National Ba.nk, Pasadena., California, for the payment of 
said check. 

Notei and five additional Specifications, identical in form 
with Specification 1, except as to the place and date, and 
the person by whom each check was cashed, and except as to 
the payee of each check, the date of cashing being in ea.oh 
instance the date on tho face of the check, the person by 
whom cashed being in each instance the payee named in the 
face of the check, and the place of cashing being the same 
as the address of the person cashing the check, which excepted 
matters are as follows, respectively• 

Specification Date Payee 	 Amount 

2 10 I.lay 1944 	 Camp Barkeley Exchange ~16. 
Camp Berkeley, Texas 

26 July 1944 	 Sloane Drug Company ilO. 
Abilene, Texas 

4 5 August 1944 	 Dallas National Bank 
Dallas• Texas 

5 19 August 1944 	 Washer Bros. ~20. 
Fort Worth,. Texas 

6 26 August 1944 	 Monnig Dry Goods Co. ~25• 
.fort Horth, Texas 

Aocu.sed pleaded not guilty to and was found guilty of all Charges and Speci
fications. No evidence of any previous conviotion was _introduced. He was 
sentenced to be dismissed the service. The ~eviewing authority approved ~ 

, the sentence and foroarded the record of trial for action under Article of 

War 48. 
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3. For the prosecution. 

At all times pertinent to the issues involved. as well as at the 
time of trial. accused was in the military service (R. 10). 

. I 

!.• Charge I, Specification 1 - absence without leave from 17 to 
23 July. On 17 July 1944 accused was a member of the Medical Department 
Replacement Pool. Army Service Forces Training Center. Camp Barkeley. 
Texas, and was required to attend classes in a school then being conducted 
by that organization (R. 13). His absence from a class having been report~d 
to Second Lieutenant Leonard M. Horton. commanding officer of the Pool. a 
search was made of accused's quarters and of the station. but accused wu 
not found (R. 10.14). Similar se_arches for accused were ma.de daily there
after through 22 July without his being found (R. 14). Accused's bed we.a 
not made from 17 to 22 July, clothes lying upon it appeared to be the same 
and in the same position from day to day. and the bed did not· have the 
appearance of having been slept in during that period of time (R. 59.61, 
62). Accused was paged at the officers' club from time to time but did 
not respond (R. 61). ,He was returned to military control in Sweetwater. 
Texas. fro~ the custody of civil authorities early in the morning o~ 23 
July 1944 (R. 28). He was not authorized to be absent from his station 
during the time in question (R. 11). Original morning reports of accused's 
organization were introduced in evidenoe. duly certified extract copies 
thereof being substituted in the record. a:rxl in them accused was listed 
as from du~, to AWOL as of 8100 a.m. on 17 July 1944'and as·returned to 
military control a.a of 12140 a.m. 23 July 1944 (R. 11. Exs. A,B). 

Lieutenant Horton admitted on cross-examination that he recalled 
directing accused to report to a "Captain Petty" to be interviewed with a 
view to being given a change in assignment; and that this could have oc
curred on or about 17 July. He did not recall at what time on that date 
it was first reported to him that accused was absent from class. It wa.s 
Lieutenant Horton's understanding that accused went to see Captain Petty, 
but no change was made in accused's assignment (R. 14-16). . 

Two pre-trial statements, one dated 23 July and the other 24 
July. voluntarily made, signed, and sworn to by accused after he had been 
advised of his rights in-the premises, were introduced in evidence without 
objection (R. 27. Ex:. Mi R. 29. Ex:. N). Accused admitted in these state
ments that it was his duty to attend the Instructors Guidance Course, but 
stated that he attendeq no classes between Monday (17 July) and the time he 
was arrested on 22 July. He also stated that he had spent &11 nights during 
that period·in his quarters on the post except Wednesday night (19 July), 
which he spent at a hotel in Sweetwater,, Texas. 

Ch~rge I, Specification 2 - Absence without leave, 24· July to 10 
September. 'The original morning re~t of8Cc=sed 1s organization for 25 July 
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1944 was introduced in .evidenoe without objeotion, a certified. extract 

copy thereof being substituted in the record; and in it aooused wa.s listed 

as from arrest in quarters to AWOL a.t 6130 p.m. on 24 July 1944 (R. 12, 

Ex. ,c). Acoused was delivered into the oustody of Seoond Lieutenant James 

A. Berne from the Camp Plauche, Louisiana., stockade on 14 September 1944 
for return to his organization (R. 25). On the de.y following his return 
to Camp Barkeley, Texas, accused Toluntarily made and signed a.written 
statement before Ca12ta.in Wilfred E. Laswell, investigating officer, arter 
having been informed of his rights in the premises' which statement was 
introduced· in evidence without objection (R. 30,31J Ex. O). Accused 
stated that on the day he was placed in arrest in quarters (24 July) he 
left without authorization and went to Abilene, Texas, thence to Fort Worth 
and Dallas, Texas, and on to New Orlea.rut, Louisiana., where he was later 
taken.into custody by police (Ex. 0). It was stipulated that he returned 
to military control on 10 September 1944 (R. 23, Ex. F). 

b. Charge II and its six Specifications allege, in substance, tha.t 
.. accused wrongfully and unlawfully, and with intent to defraud, made and . 
· uttered his worthless personal checks in violation of Article of War 95. 

The several checks or drafts as described in the Specifications, all of' 
which were drawn on the Pasadena. First National Ba.nk, Pa.sadena, .California., 
were properly identified and introduced in evidence without objection 
(R. 18-19, Ex. DJ R. 22-23, Ex. EJ R. 23, Exs. F,G,H,I1 R. 24, Exs,J.K). 

Mr. Leonard R. Williams, manager of, Post Exchange No. 12, Ca.mp 

Barkeley, Texas, stated that he gave accused $25 oash in exchange for the 

check which was introduced in evidence as Exhibit D, it being the check 

desoribed in Specification 1 (R. 19). He passed the check on to Mr. 

Cecil_W. Fields, Cashier of the Camp Barkeley Exchange, for deposit (R.

19). . . 

Mr. Henry D. Toombs, manager of Post Ejtoha.nge No. 1, Camp Barkeley, 
Texas, stated that he cashed the check whioh was introduced in evidence as 
Exhibit E, it being the check described in Specification 2 (R. 21). He 
would not attempt to identify accused as the person who presented the check, 
but stated that he looked at the official identifioation card of the perso~ 
who did present it at the time he ca.shed it (R. 22). He did not recall 
whether a.11 cash or part cash a.nd part merchandise were given in exchange 
for the check, but it was his usual procedure to give oash (R. 21,22). 

Mr. Fields, ca.shier, as aforesaid, of the Ca.mp Barkeley Exoha.nge, 
stated tha.t he deposited the two checks last above mentioned, Exhibits D 
and E, in a bank for oollectionJ that they were subsequently returned, 
and at the time of trial had not been paid (R. 37). He did not.recall 
accused's having ever requeste~ him to redeposit the checks and they ha.d 
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only been deposited the one time (R~ 38). 

It was stipulated that aoouaed made and signed the three checks 
or drafts which were introduced in evidence as Exhibits G, H, and I, they 
being the check:i described· in Specifications 3, 5 and s,· respectively; 
that he presented each of .said cheoks to the payee therein nallled and re
oeived in exchange therefor, from such payee, the faoe amount of the cheok 
in oash (Ex. F). · · 

It was stipulated that if R. D. Hargrave, cashier of the Dallas 
National Bank, Dallas, Texas, we~e present and called to testify~ he would 
testify that accused, on or about s·August 1944, reoeived:$25 in cash, 
from the bank on his customer's draft whioh was introduced in evidence as 
Exhibit K, it being the draft described in Specification 4J that the draft· 
was sent to the clearing house to be presented to the Pasadena First 
National Bank, Pasadena, for paymentJ that it wa.s· returned, unpaid, marked, 
"Insufficient funds"J and that the Dallas National Bank had not been refunded 
the $25 or any part thereor (R. 24, Ex:. J) • 
. I 

.It was stipulated that if S. L. Bierbauer, cashier and secretary 
of the Pasadena First National Bank, Pasadena, California, were present 
and called to testify, he would testify' that during the period from 6 
May 1944 to 21 Augtist·1944 accused carried an acoount with that bank; that 
ea.oh· of the.six checks or drafts introduced in evidence as Exhibits D, E, G, 
H, I, and K was presented to the drawee bank in 'regular course pf business 
for pe.ymentJ that none of said checks or drafts was paid for the reason 
that a.caused did not have sufficient funds on deposit t~ pay e:rry of them, 
and each was marked, "Insufficient funds" and returned, unpaid. On 21 
August 1944, accused's account was closed because no funds remained to its 
c_redit (R. 24, Ex. L). \ 

In his pre-trial statement made under date of 23 July, above 

referred to.-: ·aocused stated that he had outstanding three oheoks, one ;t-o" 

the Camp Barkeley Exchange, which had been returned for lack of f'gnd.s, 

but that funds had been deposited to take care of them and t~e--holders 

directed to redeposit the checks (Ex:. M). In his pre-trJal:statement 


·made under ·date of 24 July, also above referred to. accused admitted that 
he made and uttered to the Camp Ba.rkeley Exchange the two chepks which were 
introduced in evidence as Exhibits D and E (Specifications land 2) and 

·;that he received in exohange for each the_faoe amount of the check in cash 
(Ex. N). He stated that he was a.ware at the time of ma.king the statement 
that both cheoks had been returned because of insufficient funds, but that 
he thought at the time he gave them that he had sufficient funds on deposit 
to meet them. He said that he did not keep a. record of the number of 
checks he issued or of their amounts and had apparently withdrawn more 
money from the bank .than he realized (Ex. N). In the third pre-trial 
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statement made by him, likewise already mentioned, accused admitted 
making and uttering the four checks which w~re introduced in evidence 
as Exhibits G, H, I and K to the r-espective payees "in th8111 named and 
receiving in exchange for each its face amount in cash, and that he 
knew when he tendered the checks that he did not have sufficient funds 
on deposit to meet them (Ex.O). 

4. For the defense. 

Upon being advised of his right to testify under oath, to make 
an unsworn statement, or to remain silent, accused elected to testify under 
oath. je was inducted into the Army on 30 June 1942, was commissioned a 
second lieutenant on 4 August 1943 at Camp Barkeley, Texas, and ordered to 
duty with Headquarters, Ninth Service Conmi.a.nd, Fort Douglas, Utah. From 
there he was transferred to Pasadena Hospital, Pasadena, California, and 
remained there approximately eight months, until he was reassigned to 
Camp Barkeley, Texas, on 14 January 1944. He returned from MoCloskey 
General Hospital, where he had been for mental observation (R. 45), on 7 
July 1944, classified as "limited service", and was put in the Medical 
Department Replacement Pool to await assignment (R. 40). He attended 
The ·instructors Guidance Course classes for one week, being the only 

' member of the Medical Administrative Corps attending, all others being 
dental officers. His name was not called at any class during the week 
,(R. 41). About lOaOO a.m. on Monday, 17 July, he was called to Pool Head
quarters, relieved from attending the Instructors Guidance Course, and in
structed by Lieutenant Horton to report to Captain (then Lieutenant) 
Petty at one o'clock that day relative to being transferred to the Trans
portation Section (R. 40). He went to the appointed place at one o'olook 
to see Captain Petty but the latter we.a not there, so accused waited for 
him most of the afternoon, finally getting to see him about 4a30 p.m., 
and thereafter he returned to his quarters (R. 41). He was not absent . 
from the post anytime that day or from any duties, because he was relieved 
from school to see Captain Petty (R. 42 ). Capt&in Petty informed him that 
he (Petty) would have to consult higher authority about the change in 
a.ssignment and that accused would be notified of the results through _his 
own organization (R. 42). The following day, and each succeeding d~, 
during normal working hours, he was at camp, either in-his hut or at the 
Officers I Club (R. 42 ). He left camp only once prior to 22 July and that 
was on Wednesday night (19 July). He did not attend classes during the 
week because he had been formally relieved from school and we.a awaiting 
notice of a new assignment (R. 42, 43). He slept in his bunk each night· 
with the exception of Wednesday night, did not see aqyone looking for 
him, and did not know and had no reaso'h to suspect that he was being 
carried as absent without·leave on the morning reports of his organiza
tion (R. 43 ). 

' Accused stated tha~ on 6 and 10 May, when he gave his checks 
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for ~25 and $15, re~peotively (Exa. D,E), to the Camp Barkeley Exohange, 
he thought he had $75 or $80 in the bank, and issued the oheoks in good 
faith (R. 43,44,45). His wife had hi~ bank book and he had not reoeived 
a bank statement sinoe Deoember, so did not know his exaot balanoe (R. 44). 
At the time of giving these cheoks, he wa.s in McCloskey General Hospital 
and upon being released from there was granted a 30-da.y leave of a.bsenoe, 
and therefore did not know that the checks had not been honored until 
after he returned from his leave (R. 45). He understood that the Exchange 

'wrote him a. letter a.bout the checks but he did not receive itJ his mail 
was not forwarded to him.from the hospital while he was on leave (R. 46). 

Accused admitted that the checks which were introduced in evi

dence as Exhibits G, H, I, and K, made and utj;ered on and after 26 July, 

while .he was absent without leave; bore his genuine signature and were 

made and uttered by him, but claimed that he had no recollection of ab

senting himself without leave on 24 July or of ma.king and uttering either 

of these checks; (R. 45,46,52). He recalled being placed in arrest in 

quarters on or about 24 July and being informed that charges were going 

to be preferred against him under the 61st a.nd. 95th Articles of War, but 

Statad that he was 11emotionally upset at the timeIt I a.nd did not remelltber 

anything that transpired between then and 10 September (R. 46,46,49-52). 

He stated at one point, "To the best of my knowledge, I was an 'amnesia 

victim" {R. 50). He had paid none of the checks in question (R. 47,48, 

49,50,51), but had offered to make full-restitution out of his back pay 

and, more than a month before trial, .had signed a.n instrument authorizing 

application of his back pay to redemption of the checks {R. 47). He had 

also offered to resign.for the good of the senice (R. 47). 


On cross-examination, accused admitted that he made no effort 
between the time he arrived a.t Camp Ba.rkeley on 20 January and the time 
of issuing his checks to the Camp Ba.rkeley Exchange on 6 and 10 May, 
respectively, to ascertain the a.mount of his bank balance (R. 55). He 
thought he had sufficient funds on deposit to meet these checks, and 
their nonpayment by the bank was probably-attributable to the fa.ct that 
he had given other ohecks about the same time which r~aohed •the bank a.head 
of them (R. 66 ). He kept no reoora of his checks J wa.a "trusting completely 
to ffe.i/ memory" (R. 56,57). He did not rem~ber absenting himself without 
leave on or about 24 July or of giving aey checks thereafter - was drunk 

, a.t the time (R. 57) - but would have needed money.and had no doubt made 
'and uttered the checks (R. 57). He admitted that he had evidently had 
no trouble in remembering his name, organization, serial number, and home 
address, all of which appeared on.the checks correctly in his nand.writing 
(R. 52 ). 

On re-direct examination, accused stated that after the.two 

check• which he had given the Camp Barkeley Exchange were returned.he 

wrote the .Exchange a postcard, "tel ling them to redeposit the checks 11 • 
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He added. "I was on leavs at that time" (R. 58). His reason for requesting 
that the checks be redeposited was. "• • • I waa going to put the money 
in the bank: to oover those. if they would send them in" (R. 58). On re
cross-examination, aooused admitted that he made no subsequent deposit to 
oover the oheoks. "At that time, they had already filed these oha.rgea 
against me•. and I didn't have the money available" (R. 58). 

While being cross-examined with reference to his alleged absence 
without leave from 17 to 23 July, aooused admitted that he waa only tem
porarily relieved from school. on 17 July to go to see Captain Petty (R.63). 
He wa.a not informed that he was going to be assigned to Captain Petty's 
department •. He did not ta.lee it upon himself to relieve himself from 
the sohool, his "name wasn't being called there".· He knew the.the wa.s 
supposed to attend the school irrespective of whether his name was called, 
but was umer a "very great nervous strain at the time ff - his "nerves 
were pretty well shot 11 

- because "I didn't get this job" (presumably the 
assignment to Captain Petty's department) and because he.had nothing to 
do in the school and because it had no competent instructor. "I didn't 
go to t_he sohool. That was the only thing. I was under a very high 
emotional strain" (R. 53). 

5., Charge I, Specification l - Absence without leave, 17 to '23 July. 
The evidence of record is convincing that a.ooused was not only absent from 
school cl1&ses which it was his duty to attend. but was also absent without 
leave from his station from 17 to 23 July, as alleged. · The places where 
he claimed to have spent the working hours of those days were visited 
daily by other officers looking for aooused, but he was not found. ·He 
ola.imed to have slept ea.oh. night. except one. during the time in his own 
bunk, but it gave no evidence of having been slept in during any one of 
the nights. Aooused's testimony was uncorroborated and is not at all con
vincing in the light of the other evidence of record. By his own admis
sions, he failed, without justification or excuse, to attend olaases which 
he knew he was supposed to attend during the time in question, and wa.s 
therefore, through his own fa.ult, not at the place where he wa.s required 
to be at the time he should ha.Te been there. The record is amply sutfioient 
to support the findings. 

Char e I. Speoifioation 2 - Absence without leave. 24 Jul to 

10 September. Absence without eave for a period of time as al eged was· 

clearly established by the morning reports of accused's organization, by 

his own voluntary.pretrial statement.which was introduced in evidence, 

and by the fact that he. waa returned to military control several hundred 

miles from his proper station. Acoused's'claim that he was suffering 

from amnesia. at the time is wholly uncorroborated and is not at all con

vinoing when weighed in the light of the other evidence or record. The 

findings a.re amply supported by the re·oord. ' 
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· Charge II (AW 95) e.nd its sh: Speoifioationa - bad oheoks. 
The evidenoe clearly establishes that the six checks as described in the 
several specifications were negotiated by accused to the persons or firms 
alleged, that he received cash in exchange for the cheoks, and that eaoh 
of the checks was presented in due course for payment and was dishonored 
and returned by the drawee bank because aocused did not ha·v-e sufficient 
funds on deposit to meet it. Aooused knew that both of the oheoks which 
he gave the Camp Barkeley Exchange had been returned because of insuffi- · 
cient funds long before he ga.Te either of the other four checks. He did 
not olaim to have made any additional deposit during the intervening 
period of time. Obviously he knew that he had no .funds on deposit to pa;y 
either of these four checks given while he was absent without leave. He 
admitted as much in his voluntary statement made immediately after he wa.s 
returned to his station in September. As already indicated. his claim of 
having been a victim of amnesia and of having no recolleotion of giving 
the checks is uncorroborated and unconvincing in the light of the other 

·' 	evidence of record. As regards the two checks given the Camp Barkeley 
Exchange, accused did not claim to have made a deposit in the drawee bank 
after December 1943 and introduced no evidence tending to shaw that he had 
had such a bank balance a.t any time in the recent past be.fore the checks 
were given as would justify a belief that they would be paid upon presen
tation. None of the checks had been paid.at the time of trial notwith
standing a considerable period of time had elapsed since the las_t of the 
checks was given and several months since the first two were given. The 
positive evidence of r~cord, together with accused's conflicting testimony, 
his failure to give aey plausible.explanation of his conduct and his long 
continued failure to make restitution. impels the inference that he issued 
each of the checks in question knowing that there were insufficient funds 
on deposit to his credit in the drawee bank to meet it and without intending 
that there should be. The negotiation of checks under such circumstances 
is a violation of Article of War 95 (par. ·151. MJM 1928). 

6. · War Department records disclose tha.t this officer ii 27 years of 
age and married. He is a graduate of a high aohool and of the Ca,pitol 
College of Pharmacy, and attended Ma.oalester College for one yea.r. He is 
a registered pharmacist and was engaged in the practice of his profession. 
as well aa in other phases of drug stor·e management and operation, before 
entering the service•. He entered the service on 13 July 1942 as an enlisted 
man, received training in the Medical Corps, was an aviation oadet for a 
brief time. and.'.upon graduating from Officers Candidate School, on·4 August 
1943• was appointed a second lieutenant. Arrir¥ of the United States, Medical 
Administrative Corps, and reported for active_duty the same day. He was 
admitted to MoCloskey General Hospital, Temple. Texas, on 19 Ma.y 1944 and 
found to be suffering diseases of,the nervous system not incurred in line 
ot duty· (EPTI and EPTF.AD). On 27 June 1944 a Disposition Board convened 

. at the hospital recommended that· he be reassigned to temporary limited· , 
military service for a period of six months azxl that he thereafter be re
examined with a view to reclassification. Accused was.returned to Medical 
Department Replacement Pool. J.:rm¥ Servioe Forces Training Center, Camp 
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Barkeley, Texas, to await reassignment to limited sei:vioe, pursuant to 
the Board's reoommendation. 

7. The court was lebally constituted and had jurisdiction of_acoused 
e.nd the offenses. No errors injuriously affecting the substantial rights 
of the accused were corn.mi tted during the trial. The Board of Review is 
of the.opinion that the record of trial is legally sufficient to support 
:the findings and sentence and to warrant confirmation of the sentence. 
Dismisss.l is mandatory upon conviction of a violation of Article of War 
95 and authorized upon oonvict~on of a violation of Article of War 61. 

1 ___7-_..._•__-...,~-~j__·~---' Judge Advocate....... 

(On Leave) , Judge Advocate. 

;?7~2:??2~4?~, Judge Advocate, 
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lat Ind. 

War Department, J.A. G. O., JAN 9 1945 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Holland M. Buchanan (0-2047263), Medical Administrative 
Corps. 

2. · I concur in the opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the findings and sentence a.nd 
to warrant confirmation of the sentence. I reconnnend that the sentence 
be confirmed and carried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the reoo1Tm1endation hereinabove made, should 
such action meet with approval. 

1'tyron C. Cram.er, 

Major General. 


The Judge Advocate General. 

3 	 Inols. 

Incl.1-Record of trial. 
Incl.2-Draf't of ltr. for 

sig. Sec. of War. 

Inol.3-Form of Ex. action. 


(Sentence confirmed. G.C.M.O. 94, 24 lhr 1945) 
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WAR IEPAR'l'MENT 

Alley" Serrlce Forces 


In the O!tice or The Judge Advocate General 

(309)Washington, D.C. 

SPJON 
CM 268612 

6 DEC 1944 
UNITED STATES 	 ) ARMY AIR FORCES CENI'RAL 

) l'JXINO ffi.AININO COMMAND 
) ~ 

) Trial by o.c.K., comened at 
Seccnd Lieutamanli JAMES V. ) Hondo Arrey- Air Field, Hondo, 
SPEED (0-1317051), In ) Taxa.1, 1 November 1944. Dis
tant.17. I misaal and total :forteitures.' 

OPINION of the BOARD OF REVD..W 
LIPSCOMB, O'CONNOR and OOLDEN,Judge Advocates. 

1. The Beard ot Review has examined the record or trial in the case of 
the at'ticer named abO'Vfl and submits this, its opinion, to The Judge Advocate 
aeneru. 	 · 

( 	 - . . 
2. The aocueed was tried upon the following Cbargea and Specit'icationsr: 

CHARGE Ia Violation o! the 96th Article of war. 

Specification 11 In that. Second Lieutenant.. James V • Speed, In.tantry., 
did, at Hondo Arn\r Air Field, Hondo, Texas, on or about. 16 
October 194h, with intent to deceive First Lieutenant W~lliam R. 
lfac Pherson; Jr., his Flight Canmander, ofiicia.J.ly state to the 
eaid first Lieut.em.nt William R. MacPherson, Jr., that he., the 
said Second ld.euterant James V. Speed, was in the back seat of a 
car drivi~ toward the colored section of San Antonio at about 
03.30, lS October J.S44, and for the first time that evening, saw 
Aviation Cadet Alfred G.Alston, who was-then wallcini do,m the 
street .with a civilian., and that Aviation Cadet Al!red G. Alston 
told him that he bad been rolled.,· and that he, the said Second 
Lieutenant James v. Speed., then volunteered to talce Aviation Cadet 
Alfred G. Alston back to the i'ield., which he then did, or words 
to that effect, which statement was known by the said Second ·Lieu

. tenant James V. Speed to be tmtrue. · 

Specification 2a In that Sec<r1d Lieu tenant. James V. Speed~ Infantry, 
was at or near San .Antonio, Texas, on or about 1.5 October 1944., 
drunk and disorderly" in uniform in a public place, -to wit, 
Woodlakll Country Club. · 

. CHARGE IIa Violation of the 	61st Article 'ot War. 

http:Lieut.em.nt
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Specification: In that Second Lieutenant James V. Speed., Infantry, 
did, without proper leave, absent himself from his Station at 
Hcndo Army Air Field, Hondo, Texas, from about 4 October 1944 
to about 9 October 1944• 

The accused pleaded not guilty to Specification 2 of Charge I .an_d guilty 
to both Charges and the other'Speci.fications thereunder. He.1ras found guilty 
of all Charges and Specifications, "except the words 'drunk and'" -in Speci
fication 2 of Charge II, am. was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined at 
hard labor, at such place as the reviewing authority might direct, for one 
year. The reviewing authority approved the sentence but remitted the con
finanent and fonarded the record of trial for action under Article of War 
48. C 

3. The evidence for the prosecution shows that the accused, an in
fantry officer attached as a navigation student to Section K., 2523rd A.r!!1y Air 
forces Base Unit, Hondo A:rrey Air Field, Hondo, Texas, was absent without 
leave from 4 October to 9 ()ctober 1944 (R. 6-7, 9, 13; Pros. Ex. 1). Al
though he was at the time await:i.ng reassignment and had no prescribed duties, 
he had been directed to remain on the post during duty hours pending the 
receipt of orders (R. 15, 21). First Lieutenant William R. llacPherson, Jr., 
his flight camnander, made a thorough search of the post on foo.r differenli 
days but was unable to .find him. A visit by MacPherson to the colored • 
section or San Antonio, Texas, -on 4 October 1944 was equally unfruitful 
(R. 14, 16-19). A note tacked to the accused's door during the entire period, 

of his absence without leave brought no response (R. 20). · 


On the night of 14 October 1944, five days after his return, he 

and .Aviation Cadet Alfred a. Alston were at nBetty• sn, .a 11 caf'e for colored 

people" in San Antonio (R. 21-23). Both had a few drinks (R. 23-24, 41-43, 

52). Ji.i'ter a -while they and several other aviation cadets and their nlad;r 


· friends" decided to adjourn to' the Woodlake Country Club, a "colored night 
club" (R. 2.3-24). Alston undertook to convey them all in a 1941 Ford 
coach 1Vhich had been rented for him by and in the name of Cadet Henry Jones 
from the Texas Driverless Company (R. 22, 44, 50, 12-73). It. was necessary 
for Alston to make two trips. The accused and his 11 lad;r friend" were pas
sengers en the second. At too Woodlake Country Club he and Alston separated 
joined different. parties, and caitinued drinking (R. 24-2,, 41-43 ~ 62 ' 
71-72). . ' ;).J.J ' 

After midnight Alston indicated that he was ready to leave and at 

the request of Aviation Cadet GJ.endyn C. Sydnor, whose own car was not ' 

then available, agreed to ·take the accused and Aviation Cadets Alves and 

Ke:me "bade to San Antonio• (R• 24-2.S', 54, 69). Since Alston was a poor 

driv:r even when he had nothing to drink, the accused, at Sydnor•s sug

gestion, seated himself' behind the wheel or Alston's car { R. 54, 61, 6.3). 
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Sydnor' s only purpose was to ensure the safety of Alston and the other· 

fellow cadets (R. 70). Alston, on the other hand, "figured" that they 

had all been drinking and that he was "not as high • • • as the rest of 

them" and that coosequently "it ~ould be safer in ffii!7 hands" (R. 27) • 

.Announcing that 11 I will drive,n he "shoved /Jhe accuse{J over" and took 

the wheel (R. 54-55, 67-68). Illllllediately thereafter in backing the car 

out of its parking place, Alston scra.ped the bumper aga:inst·the fender or 

an adjacent au:,omobile (R. 25, 54, 63). 


After some discussion he agreed with the civilian owner of the 
other ·automobile that both would proceed in their respective vehicles to 
the office of the l'exas Iriverless Compaey and there enter into a financial 
adjustment (R. 25-26, 54-56). By this time the accused and Sydnor were 
convinced that Alston had had too much to drink and was "high" (R. 48). 
The accused accordingly insisted that he be permitted to drive am ordered 
Alston "to get in the back seat" (R. 26, 56, 68). Alston was defiant and 
declared that "if the others did not want to ride with ffiunJ they could 
find other tra.I1$portation • • • " (R. 26). He believed that "they did not 
want to ride with me and they had no means of transport;ation ••• and if 
they did not go back 'With me they would probably be late, and the idea 
was that they just did not want to ride with me, that they- wanted to get 
back and they wanted to use the car and that was all there was to it" 
(R. 49). 

Walking to the driver's side of the car, the accused again ordered 
Alston nto get in the back seat" and threatened to court-martial him in 
the event of disobedience. Alston became "pretty warm about thattt and 
nsome words were passed" (R. 26-27). Upon attempting to start the car, he 

· discovered that the ignition keys ere missing. They had been removed in 
the crurse of the argument by Sydnor who consistently sided with the ac
cused (R. 27). In the meantime Alston became inTolved in a wholly inde
pendent controversy 'With the civiliap whose fender had been damaged 
(R• 27-28). 'While engrossed :in this seccndaiy argument, Alston was pulled 
out of the car by Sydnor and "some aie else• (R. 28,56). Once outside 
Alston 'Was told by the accused •to get some sense in ffiiiJ head" or "go
back with SydnoI'." (R. 28). 

Alston's onl;y- response was to emea-.or to-reenter his car. Be

fore he could attain his objective he was seized by the accused, Sydnor, 

Aviation Cadet Alves, and several unnamed persons and carried or pushed 

toward Sydnor•s car (R. 28, 46, 56). Upon reaching it Alston braced him

self, "broke away-", and fell to the ground. The accused dropped on top 

of him, gripped him b;y- the throat with one hand, and began to choke him 

(R. 28-JO, 46-47, 57, 65). According to Alston, there was a "wil~", 
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8 demonica1•, •fanatical" look in the accused's eyes (R • .34-.3S). Alston, 
who could neither "breathe or holler for help•, was .f'i~ rescued by
Sydnor who f-:rcibly removed the accused's hand (R. 29-.30, 51, 57, 6S). 
Havil'.€ been rendered weak and unable to resist, Alston was "picked up • • • 
like ••• a sack or potatoes" and thrown in the front seat.of S;rdnor•s 
automobile. Sydnor followed him in and sat on his .face. The accused, 1'ho 
remained on the outside, s~ized Alston's foot and twisted it~ Alston suf' 
fered such excruciating pain that he screamed. By kicking at the accused 
Sydnor eventually caused hiln to desist (R• .31, ·44, S6-S9, 66) • 

In response to Alston's pleas Sydnor released him. Alston im
mediately ran to his car. The accused, 'Who had seated himself behind t:ts 
driver's wheel, "jumped out• and unbuttoned his coat. Be.fore any blows 
could be exchanged Sydnor grasped Alaton from behind and held him until the 
accused had start.ad the car and set out .for the office of t)la Texas DriTer
less Compaey (R. ,32, 59-6()). Both Sydnor and .Alston followed, the former 
in his own automobile and the other in a car belonging to a friend of a 
girl in 'Whose company he had been earlier in the evening (R • .32, 60, 74). 
At the office of the Texas Driverlesa Company a cash settlanent was made 
with the civilian whose fender had been damaged (R • .33, 78-79). The girl 
who had obtained a ride for Alston cursed the accused !or "doing what he 
did• and, although the accused tried to avoid further arg\Dllent, some more· 
•squabbllne;" ensued (R. 36, 1S, 80). The accused talked "prett,- loud" 
(R. 15, 80}. He was not drunk at the time (R. 61-62, 79). 

Despite their differences he and Alston were conveyed back to camp 
in the same car (R. 3.3). Their fracas ·had resulted in the cutting o! 
Alston's lips arxi such severe bruising of his neck that scars were still 
visible saie two weeks later (R • .30, .37, 89, 94). Realizing that these 
injuries would become the subject. of ofi'icial inquiry, he and the accused 
agreed to give the authorities a fabricated explanation (R. 36, 39). The 
sto17 concocted was that Alstcn had be·en beaten into unconsciousness and 
"rolled", that is, robbed 1:17 three Mexicans and that, upon recovering his 
senses am 'While staggering around looking for the militar,y police,· he 
had been observed by- the accused for _the !irst time at about .3:30 a.m. on 
the mom~ of 15 October 1944 and had been directly conveyed b;r him to 
the post. These false allegations were made by the accused and Alston that 
morning to the guard at the gate and to the ncocn. They were repeated by
the accw,ed the next day and on 18 October 1944 to Captain Roy- W. Richards 
atxi First Lieuteoant William R. MacPherson, Jr., his coill!lallding officer and 
!'light commarxier respectively, and, on 18 October 1944 only to Baptain 
William J. Burton, the assistant Provost :Marshal of Hondo Anny Air Field 
(R• .36-.37, 82-83, 86-87, 59..94). The statements to MacPherson, Richards, 
atxi Burton 'Were all made in the course of official investigations (R. 82, 
89., 93) •. A noteworthy- discrepancy ·manifested itself" at the very first inter
rogaticn be.fore Lieutenant Macpherson. ThE: accused represented that he had 
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found Alston in the company of a civilian. Alston, on the other hand, 
declared that, 'When first seen by the accused, he was wit.h another cadet 
(R. 8.3). Al.though Alston intended to remain stead!ast in his falsehoods 
to avoid giving "the class a bad record" and putting "it in a bad light•, 
and although on the afternoon of 15 october 1944 he had impliedly, at 
least, renewed his promise to the accused to cling to the story c~
cocted, Alston was caught in such a web of lies on 18 October 1944 that he 
•decided it would,be best to just go on and tell the truth11 (R • .37-.39), 
The accused, 'When inteITcgated on this date, adhered to his original story, 
but subsequently on 25 October 1944, after being wamedi. of his rights 
umer Article of war 24, signed a statement reading as follows: 

"I will plead guilty- to all the charges, with the exception 
of one specification and Charge, the one involving drunkeness and 
disorderly conduct. I am going to plead guilty in order to san 
unnecessary trouble, and the probability of incriminating sane 
innocent pecple. I realize how grave the situation is am the 
offense committed, and I de.Cinitely know how wrong I was in touch
ing the cadet. That does not, however, alter matters as they now 
stand, and I will plead guilty. Seemingly, this appears to be 
quite a tangled up ~ituation, and there 1s a possibility of it 
being cl ea.red up, but as that would probably not save me fran 
punishment, l see no reason to incriminate a lot of people who had 
notMng to do with it. I will let things remain as they- are." 

4. The accused, after his rights as a witness had been fully explained 
to him, elected to remain silent. No evidence was presented on his be
half by the defense. 

5. Specification 1 of Charge I alleges that the accused did, •on or • 
about 16 October 1944, with intait to deceive First Lieutenant William. R. 
MacPherson., Jr., his Flight Commander," make certain !alae statements 
which were known by the said accused nto be untrue 11 • Specification 2 of 
Charge II alleges that the accused was, "on or about 15 October 1944, • ~ • 
disorderly in uniform in a public place, to wit, Woodlake Country Club". 
Both offenses were laid under Article of War 96. 

Although the accused's purpose in manhandling Alston may have been 
to remove .a dangerous driver from the wheel, one who was a serious potential 
menace not only to his passengers but to all users of the highway, the 
methods employed were not consonant with the dignity and honor of an officer 
and a gentleman. The participltion in a gang assault was in itself repre
hensible, but in twisting Alston's leg and in choking him lfith sufficient 
force to inflict scars, the accused evinced such lack of ~elf-control and 
such s:pite azxl vindictiveness toward an in£erior as was llholly unworthy or 
one entrusted with authority. His conduct was reminiscl3Ilt of the barroom 
rather than of the military establishment.. He was dressed at the time in 
the uniform of an officer, his attack upon A~ston was a branch of the peace 
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and per!!... disorderly., and it was committed in full view of several civilians, 
both male. and female, at a country club, lfhich was obviously a public place. 
Specification 2 of Charge I has accordingly been proved beyond a reasonable 
doubt. 

The explanation of Alston's injuries fabricated by the accused and 
offered by him to .Lieutenant YacPherson, his flight commander, in the course 
of an official investigation, was false in every detail and was calculated 
to deceive. This flagrant violation of Article of War 96 by- the accused 
was materially aggravated by his persuasion of Alston to join in misleading 
the authorities. 

6. The Specification of Charge II alleges that the accused "did, with
out proper leave, absent himself from his station •• • from about 4 
October 1944 to about 9 October 1~411 • This was set forth as a violation of 
Article of War 61. · 

The unauthorized absence of the accused frOJT1 his stat.ion for a 
period of five days has been established by his plea of guilty and by the 
testimony or Lieutenant Uac:Pherson who sea-ched. the post for him on four 
of those days. Although the court improperly admitted a morning report pre
pared by an officer lfho did not have personal knowledge of the absence 
-without leave, the offense was otherwise adequately. proved and the accused's 
substantial rights were accordingly not prejudiced. 

· .7. The accused, who is mrried, is about 24 years old. After attend
ing Lincoln.University !or six months, he was employed from 1940 to 1941 
as a laborer by the Baltimore & Ohio Railroad and by Swi!t & Company and as 
a "B Rammer" by' the American Steel Foundry. He had enlisted service from 
30 Decanber· 1941 to 10 April 1943 when he was commissioned a second lieu
tenant. Since this last date he has been on active duty as an of'ficer. 

B. The court was legal.17 constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suffi
cient to support; the findings of guilty and the sentence and to warrant con
firmation thereof. Dismissal is atthorized upon conviction or a violation 
of Article o! War 61 or Article of War 96. . · 

. 
~ f /4~,Judge Advocate. 

~ /1F 
: Judge Advocate. ~ 
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SPJGN 
CM 268612 

1st Ind. 

War Department, J.A..G.o • ., DEC 2 0 1944- To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinicn of the Board of Review in the 
case of Second Lieutenant James v. Spead (0-1317051), Infantry. 

2. I concur in the opinion of the Board of Revie1r that the re
cord of trial is legally su.fficient to support the findings and sen
tence as approved by the reviewing authori.ty and to warrant confirma
tion thereof. I recoDllllend that the sentence as approved by the revioi.ng 
authority be confirmed but that the forfeitures be rEmitted and that the 
.sentence as thus modified be ordered executed. 

3. Consideratio11 has been given to a letter dated 9 November 1944, 
frE>m .L£rs. James v. Speed., -.:1.fe o:f the accused. 

4. Inclosed are a draft of a letter for your signature., tran11
mitting the record to the President for his action, and a tom. or 
Executive action designed to carry into effect the fo-rei()ing recom
mendation, should such action meet with approval. 

Q_ . ~ .... __.,,~__,,._ 

Myron C. Cramer., 

14'.ajor General., 


The Judge Advocate General. 


4 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of war. 

Incl 3 - Form of .Executive 


action. 

Incl 4 - Ltr. from Mrs. James 


V. Speed. 

(Sentence as approved by reviewing authority confirmed tut forfeitures 
remitted. G.C.M.O. 61, Z'l Jan 1945) 
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UAR DEPARTii}.:l'JT (31?) 
Army Service Forces 

In the Office of The Judge Advocate General 
· Wash~gton, D. c. 

SPJGQ 
c;.1: 26$622 28 NOV 1944 

UNITl!:D STATES 	 ) LOS AliGELES PORT OF E~.i&.RKATION 
) 

v. 	 ) Trial by G.C.M., convenec. 
) at Los Angeles Port of Em

Private RICHA.lID F. SFER ) barkation, Los Angeles,' 
(32949816), 70th Harbor Craft ) California, 7 November 1944. 
Company, Camp Ross, Wilmington,) Dishonorable discharge (sus
California. ) pended), total forfeitures 

and confinement at hard labor 
. ~ for five (5) years. Rehabili 

) tation Center. 

OPIHION of the BOARD OF REVIEW' 
~l'iDRKiJS, FREDl;RicK and BI~RER, Judge Advocates. 

1. The record of trial in the case of the soldier named above, 
having been e1<amined in the Office of The Judge Advocate General and 
there found legally sufficient to support only so much of the findings 
of guilty of the Charge and Speciftcation as involves the lesser in
cluded offense of absence without leave, and to support the sentence, has 
been examined by the Board of Review ~nd the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The acctlsed was tried upon 	the following Charge and Specification: 

CHARGE:· Violation of the 58th 	Article of Har. 

Specification: In that Richard F. Sfer, ?0th Harbor Craft 
Company, Camp Ross, Wilmington, California, did at Ca.mp 
Ross, Wilmington, California on or about 24 August 194.4 
desert the service of the United States by absenting him
self without propc:r le.9.ve fro:n his organization and station 
,nth intent to shirk important service, to ,dt: military 
service in a foreign theatr!' of war, and did remain absent 
in desertion until he vras apprehended at Nev, York; New York, 

· on or about 18 October 1944. 

The accused plead~d not guilty 	to, and was found guilty of, the Charge 
and Specification. No evidence of previous convictions ,vas introduced. 
He was sentenced to dishonorable discharge, total forfeitures and con
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finement at hard labor for five years. The reviewing authority approved 
the sentence, ordered it into execution except the dishonorable discharge, 
which vras suspended, and designated the Ninth Service Command Rehabilitation 
Center, Turlock, California, as the place of confine-:nent. The proceedings 
.-rere published in General Court-:,rartial Orders No. 62, Headquarters Los 
Angeles Port of Embarkation, Los Angeles, California, 13 November 1944. 

3. Comp~tent evidence introduced by the prosecution established the 
followinf state of facts. 

The accused, as a member of r'lis organization when it was formed at 
Camp Anza, California, in April, 1944, was infonned that the orJanization 
would complete a training program, would prepare for going overseas, and 
would have a 11last furlough". The last of July, two weeks before furloughs 
were granted,a notice was placed on tho bulletin board showing what men 
were eligible for embarkation furloughs. All the men were required to 
read the bulletin board. Preliminary training was completed at Camp Ross, 
California. A "readiness date" had been scheduled for the organiz&.tion, 
of which.the men were not told {R. 10). In July, as a part of the pre
paration for the expected movement, the Articles of War, including Article 
of Yfar 2S, w-ere read to the men. 

/ 

The accused was granted a furloUf:h for,, 23 days, effective 1 
August 1944 (R. 9; Ex. A). This was granted as a pre-embarkation or final 
furlough ( R. 9), but t~c witness, the company corrunander, did not so in
form the accused (R. 10), vmo was not required to give a reason in his 
application for furlough (R. 11). The accused overstayed his furlough 
54 days (R. 7) !. until his apprehension, in unifonn, in New York on 1S 
October 1944 (rt. 12). The morning report showed him on 1 August 1944, 
duty to furlough 23 days (R. 9; Ex. A), on 25 August 1944, furlough to 
AWOL (R. 9; Ex. B), returned in confinement to his station 1 November 
1944 (R. 9; Ex. D). 

During his absence, when he was dropped from the rolls, his 
effects were turned in to the sup:1ly room (R. li). 

4. The accused, duly advised (R. 12), te~tified upon oath (R. 12-14), 
that he had been in the military service about 1S months and had had no 
trouble. He did not intend to d~A~rt. Hs took only a few articles on 
his furlough and left the rest at his post. Being without funds to return 
at tho end of his furlough, he borrowed ~~82 from the Red Cross for that 
purpose, but started drinking and spent the money, so could not get back. 
Nobody told him that his furlough was given-him because of embarkation 
upon returning (R. 14). Nobody told him that he could turn in to the 
nearest military post and be r,=turned. He stayed at a service men's 
facility in New York (R. 14), ate a,t USOs (R. 17), "hitch-hil:ed11 to 
Atlantic City (R. 19), and went to his home in a small New Jersey tovm 
(R. 20). There he wore civilian clothes part of the time, but only for 
sports and to ~o to the villag~ store (R. 19, 20). He got Sl:lall amounts 
of ~oney from relatives and friends (R. 17). He did not work because he 
would have had to near civilian clothes and risk being "stuck for desertion" 
(R. 14), and was afraid to try to hitchhike back to California for fear 
of apprehension (R. 16). 
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All that he knew about· bis company going overseas was that there 
were "a lot of runors, nobody took it serious". He didn't remember when 
they first started (.d.. 15). He knew his outfit was in training, probably 
for overseas duty. He was learning to be a·blacksmith. He did not have 
to give a reason for his furlough, and took the furlough because he 
wanted to go home and had the chance to do so (R. 15). He was not told 
that training was over or that this was a pre-embarkation furlough (R.16). 
He was not required to have a railroad. ticket. He ''hitchhiked" to New York 
(R. 1S). He' did not think it odd that so many others (75 men, R. 9) of 

his company were going on furlough, because the same thing had happened 

_on his previous furlough (R. 18), last Christmas . (R. 16). . 


5. As the charge of desertion is here predicated upon the alleged 
s9ecific intent to shirk milit,ary service in a foreign theater of war, 
proof of that intent is an essential element in the case. ¥/here, as h~re, 
such proof rr.ust be by inference from the. fact of absence under the cir 
cumstances, the evidenye must establish that the accused knew, or had 
reason to know and accordingly expected, that· his embarkation for such 
foreign service was innninent and that his absence would avoid it. (CU 
265447, Hodge; CM 262347, Moore; CM 253070, Moran; CM 23ll63, Sinclair, 
18 BR 153, II Bull. JAG 139; CM 2,30826, McGrath, 18 BR 53; CM 227459, : 
Wicklund, 15 BR 299; CM 2.26374, Collins i CM 225512, Henning, 14 BR 281; 
CM ET02432, Durie.) 

There is no such evidence here. Although Camp Anza, where the 
organization of which the accused is a member was formed, and Camp Ress, 
where it completed its training, are both in the area of Los Angeles· 
Port of Ebbarkation at Wilmington, California, the organization had been 
there in training from April to August. It is not shown that its embarka
tion was in fact then innninent., or that it ever did embark. Still less 
is knowledge thereof imputed to t.~, accused. An announcement in April 
that the organization would train for overseas duty and then have a last 

~furlough,followed by a· required r~ading of the Articles .of Viar sometime 
in July and furlough notices posted on the bul,letin boards the· last of 
July, alongl'd.th recurrent rumors of departure over an indefinite period 

. of time, do not, either in law or in fact, so charge the accused with 
notice .of imminent embarkation as to render unreasonable any hypothesis 
eixplaining his absence. except that of intention t~ avoid overseas service~ 

Although in a proper case the fact that the accused has re,. 
ceived~orders contemplating ·overseas movement may be shown and considered 
as a circumstance upon which to base an inference of intention to abandon 
the service (CM 234716, 9tinson, 21 BR 147, II Bull. JAG 268), the ac
cused cannot be convicted of desertion with intent not to return where he 
is charged with desertion with the intent to shirk important service or 
avoid hazardous duty. (CM 265447, Hodge, supra; CM 262416, l!orel; CM 
224765, Butler, 14 BR 179.) 

The evidence clearly sustains conviction of the lesser included 
offense of absence without leave. 
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· 6. The charge sheet data, accepted at the trial, show that the 
accused is 19 9/12 years of age, and was inducted into the military 
service at Camden, New Jersey, on 11 May 1943. 

?. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty of the Charge and Specification as involves 
findings of guilty of absence without leave by the accused from his 
organization and station at the tjme and place alleged, terminated by 
apprehension at the time and place alleged, in violation of the 61st 
Article of War, and legally sufficient to support the sentence. 

( on leave) , Judge Advocate. 

~. Judge Advocate. · 
I• 

~~udge Advocate. 
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1st Ind. 

·iiar Depar'l"Rent, J .J:•• G.O., NOV 2, 81944- - To th~ Secretary of ',far, 

1. Eere,dth transr::i 7 ted fer your action under Article of Uar 50}, 
as arr:ended by the act of 20 Au[;ust l 1JJ? (50 S~t. 724; 10 U.s.c. 1522), 
is the record of trial L~ the case of Private Richard E. Sfer (32949816), 
70th Harbor Craft Co:,:pany, Camp Ross, Wibington, California, together 
with the foregoing opinion of the Board of Revievr. 

2. I concur in the opinion of the Doard of Review and, for the reesons 
therein stated, re cownend that so much of the findings of i:;uilty of the 
Charge and Specification be vacated as involve findings of guilty of an 
offense by the accused other than absence 1dtho1it leave at the time and 
placa alleged, te:i:,ninated by apprehension at the time arrl place alleged, 
in violation of the 61st Article of War, and that all rights, privileges 
and property of which the accu2ed has been deprived by virtue of the 
findL,gs so vacated be restored. 

J. The sentence is sustaine:1 and is ar:propriate. 

4. Inclosed is a for:n of action' suitable to carry into effect these 
recommendations, should such action r1eet with your approval. 

~ Q (:?I__,_~--------------... 
-·tfron C. Crali1~ r, 
I/ajor General, 

'.:.':le Judi.;e Advocate General. 

2 	 Incl:-:. 
1 - a~cord of trial. 
2 - :?om. of act:ion. 

(So much of finding of guilty of Charge and Specification vacated 
as involves findings of guilty of an offense other than absence 
without leave in violation of Article of War'61. G.C.M.O. 669, 
20 I5ec 1944) 





WAR DEPAR.T;,IBNT (323) 
A.rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
C:i 268694 

Z FEB 1945 
UNITED STATES 

v. 

Private EILIS V. HA.MM 
(6971618), Battalion Head
quarters & Headquarters Com
pany, Armored School Demonstra
tion Regirrent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

A.PJvfORED CENTER 

Trial by G.C.M., convened at 
Fort Knox, Kentucky, 25-29, 
September and 2 October 1944. 
Death by hanging. 

OPINION of the BOA."l.D OF REVIE.W 
LIPSCO:iIB, 0 1CO!raOR and GOLDEN., Judge Advocates 

1. The Board of Review has examined the record of trial in the case . 
of the soldier named above and submits this, its opinion., to The Judge 
Advocate General. 

2. · The accused was tried upon the following Charges and Specifi
cations: · 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private Ellis V. Hamm., Battalion 
·Headquarters & Headquarters Company., Armored School 
Demonstration Regiment., did., in Meade County., Kentucky., 
on or about 9 May 1944 with malice aforethought., will
fully., deliberately., feloniously., unlawfully, and with 
premeditation kill one Sergeant Jack o. Hollis, a human 
being by striking him with an iron bar. · 

CH.AIDE II: Violation of the 58th Article of War. 

Specification: In .trat Private Ellis V. Hamn., Battalion 
Headquarters & Headquarters .Company., Armored School 

·7 
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Demonstration Regiment, did, at Fort Knox, Kentucky 
on'or about 10 M~ 1944 desert the ser'{_ice of the 
United States and did remain absent in desertion 
until he was apprehended at Columbus, Georgia, on 
or about 4 June 1944• 

He pleaded not guilty to and was found guilty of both Charges and the 

Specifications thereunder. He was sentenced to be hanged by the neck 

until dead. The findings and sentence were concurred in by all the mem

bers of the court who were present at the time the vote was taken.· The 

reviewing authority approved the sentence and forwarded the record of 

trial for action under Article of ·war 48. · 


3~ ~ Evidence for the prosecution: Sergeant Jack o. Hollis and the 
accused Private Ellis V. Hamn were both members of the Armored School 
Dl3llonstration Regiment at Fort Knox, Kentucky. (R. 193, 238, 244). About 
10 a.m. on 9 May 1944, Sergeant Hollis was in the regimental.guardhouse 
and displaying a roll of bills, among which could be seen two one-hundred 
dollar bills and several twenty dollar,bills, when accused entered. Hollis, 
apparently referring to some prearranged venture, asked accused "if he had 
got the car11 and accused said no, but he would go down 11 to the Reproduction" 
and see if he could obtain one. Hollis said, "Well, 'When you get the car 
you know where to find me" as accused departed.· Hollis remained in the · 
guardhouse about twenty minutes and then went out (R. 118-122). 

Accused telephoned Sergeant Gerald A. Miller at the Reproduction 
Department of the Annored School, and asked if he could borrow his car "to 
go to Vine Grove to go to the bank~ saying on his return he would repay 
Miller $10 he had previously borrowed•. Miller agreed on condition accused 
was back in an hour. He did not see the accused take the car (the ignition 
key was in it) but when he glanced out about 10:30 a.m. the car was gone. 
The car was a bu!! colored, 1940 Mercury convertible coupe· (R. 63-65, 82; 
Pros. Ex. 9). Sometime that morning "between eight and eleven" accused 
was seen driving the car on a gravel road leading to the 11Iti.xi,e Highway" 

· on the outsld.rts of Fort Knox. The indi.vidual who observed the car be
lieved there were· t1'IO persons in the car. at the tim3 (R. 126-129). 

About noon, 11in the early part' of May", two women, living about 

a mile from Battletown, Kentucky, on Highway 228, saw a car resembling the 

Miller car turning around on the 11 old Paynesville and Richardson Landing 

Road11 a little traveled side road. A man wearing 'What appeared to be a 

soldier's uniform got out, came around to the front of the car, and then 

got back in and rapidly drove away (R. 140-143, 146-148). Bonnie June 

Jones; age 10, living at Battletown, saw accused late one afternoon on an 

unspecified date. She was grazing a horse-along the Battletown road 'When 

accused came by. in a car and asked her if' she wanted a ride. She got in 
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and accused put his arm around her and asked her if she wanted a drink 
of whiskey. She refused, asked to be dri:ven home and accuse.d coII\Plied 
(R. 151-155) ·• 

Sergeant Miller's car was returned to the Reproduction Center 
about 4 p.m. on 9 May 1944 and shortly thereafter accused was seen to 
get out of the car (R. 103-104, 110). He came over to a nearby parked 
car and of a stranger sitting therein he inquired, "Who are you? 11 

(R. 104). He passed on and, meeting an acquaintance, paused to talk. 
There was a reddish looking stain on accused's right sleeve and this 
acquaintance observed that he had been drinking (R. 106-108). Accused 
then went into the Reproduction Center, used the telephone and gave a 
sergeant present $.40 cents he owed for a phone call he had made a 
month previously. The sergeant noticed nothing unusual aboµt accused 
although a corporal present thought accused was untidy and had the odor 
of liquor on him. .A.ccused' s company commander, who saw him about the 
same time, noted nothing unusual in accused's appearance (R. 194-195). 

Sometime after 4 p.m. Sergeant Miller saw that his car had been 
returned and went out to· inspect it. The gas tank, which in the morning 
had five or six gallons in it, was almost empty. The exterior of the car, 
except for additional mud, presented the same appearance as in the morning. 
Inside, ·however, the floor of the car and the carpets were wet and there 
were fresh dark stains on the ceiling, the panel of the right door and the 
dash of the car. On the floor in the back of the car was a metal flag 
staff holder, approximately 20 inches long, l 3/4 inches in diameter and 
weighing about ten pounds. There were 11 rusty brown" stains on it wm,.ch 
later were identified as blood stains. The holder had not been in the 
car previously. When Sergeant Miller and some passengers went home from 
work at 5 p.m. they rolled up the right hand window and found dark red 
stains and hairs on it (R. 65-72, 87, 93-94, 98, 338, 420; Pros. Exs. 
10-15). ' 

.. 
Accused was seen near the Regimental Motor Pool shortly after 

5 p.m. (R. 161). An hour later he entered a used car dealer's salesroom 
in Louisville and, after wme bargaining, purchased a car on which he 
made a down payment of $285, giving the salesman two one-hundred dollar 
bills and some smaller ones. He exhibited no signs of drinking at the 
time (R. 169-171; Pros. Ex. 18). Later in the evening, about 10130 p.m., 
he came to the house where he and his family occupied an apartment and 
took hi.a 'Wife, some friends and the landlady out in the new~ acquired 
car to a nightclub. He and his wife did considerable drinking at the 
club. When the group returned home accused paid· the landlady $49.11 
that he owed her. She noticed that he had "some tens and twentieil' in 
his wallet (R. l.74-175). · 
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Accused returned to the used car dealer at 8 :.30 the following 
morning, 10 May, and representing that he had been transferred to Texas 
and could not talce the car 'With him, asked for the refund of his money. 
They refused to rescind the transaction and accused asked and received 
permission to leave the car there until that night ,.,(R. 190-191). Ac
cused failed to appear for duty at,camp and after a search was reported 
absent without leave on his organization's morning report as of 1300 
on 10 Mey" (R. 193-194; Pros. Ex. 19). Around midnight he telephoned 
his wife at the apartment but he did not come home until about 2 a.m. 
that morning, 11 May, and at that time he·was wearing civilian clothes. 
About 8 :30 a.m. accused and family hurriedly packed their belongings 
and vacated the apartment (R. 175-177, 18.3-186). 

. The badly decomposed body of Sergeant Hollis, with a hole an 
inch in diameter'in the back of .his head, was discovered on '2h May 1944 
in an isolated wooded area off a wagon track connecting the Paynesville
Richardson Landing Road with Highway 228, near Cold Springs about seven 
miles from Brandenburg, Kentucky (R. 46-47, 61-62; Pros. Ex.s. 3-8). 
Sergeant Hollis' "dog tags" were still on the body and af'ter its re
moval to the morgue several friends positively identified it (R. 50, 
238-239, 244-245). An autopsy disclosed that death was the direct re
sult of shock caused by a "multiple skull fracture 'I'd. th subsequent brain 
injury and damage". There was a comple.te fracture of the spine at the 
.3rd and 4th cervical level - a broken neck - and complete fractures of 
the .left · frontal bone and the occipital bone of the skull. There was 
an opening in the frontal bone measuring 3½ cm. by 6½ cm. and in the 
occipital bone measuring 3.2 cm. by 3 • .3 cm. The medical ldtness who 
performed the autopsy was ·of the opinion that the injuries had caused 
death in about 20 minutes. He estimated that 'When the body was found 
Hollis had been dead between 14 ani 21 days (R. 219-223, 228, 232-2.33). 

Accused was returned to military control at Fort Benning, Georgia, 
on 5 June 1944 (R. 193; Pros. Ex. 20). He was in civilian clothes when 
turned over on 8 June, to guards from Fort Knox. He was returned to Fort 
Knox and placed in confinement there on 9 June (R. 198-201; Pros. Ex. 21). 
The .following day, 10 June, he was taken to the "Criminal Investigation 
O.rtice" and after Article of War 24 was read and explained to him, ha 
professed his willingness to answer the questions of Captain John I. 
Messmer, Post Intelligence arxi Investigatio~ Officer, concerning his 
absence without leave and the death of Sergeant Hollis (R. 256, 261, 
280-283). The accused was not threatened nor were a:ny promises made 
to him (R. 261., 324). A verbatim transcript (Ex. 29) was made of the 
questions and answers which accused, after reading and correcting,, 
signed and swore to on 14 June 1944 (R. 257-258, 283-284, 296-297, 392). 

In his replies to Captain Messmer• s questions accused stated 
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that on 8 May 1944 he and Sergeant Hollis were in a poker game during· 

which accuseq lost 839 out of ~46 in his possession (Pros. Ex. 21, 

p. 7). That evenin~ he borrowed $20 from Sergeant Hollis (id. p. 8). 
Accused met Hollis at 7:JO o'clock on the morning o! 9 May 1944, made 
arrangements to have b;reakfast with him later at the Main Post, and 
after borrowing Sergeant Gerald Miller's car, picked up Hollis at the 
regimental guardhouse about 10 :45 a.m. (id. p. 11-13). After breakfast 
accused drove Hollis off the post by a back road so that Hollis could 
obtain some inore whiskey. Hollis had a pint of whiskey with him at the 
time from which they had taken several drinks (id. P• 13-14). They 
finally found a store where they were able to obtain whiskey and headed 
back toward the post around 12 o'clock (id. p. 15-16). Hollis proposed
they play poker so accused pulled off the road_. By this time they were 
"pretty well along in the whiskey" (id. P• 16). Accused was very lucky 
and soon won $100 mostly in bills. The game continued and accused 
eventually won three ~00 bills from Hollis, the $20 Hollis had loaned 
him and also a wrist watch. Accused now had about $450. Hollis asserte_d 
he was broke and asked accused to lend him $50 but accused refused. Em
bittered by his losses, Hollis, after making several caustic remarks, 
said he was going to get his money back (id. p. 16-19, 26). Taking a 
knife from his pocket but· not opening the blade, Hollis took hold of
accused Is arm and said •Let me have that fifty-dollars". Accused was 
sitting under the wheel and Hollis was at his side. Accused seized 
Hollis around the throat and "mashed" him until he released accused and 
fell back limp in the seat. It was then about two o I clock (id. P• 19-20). 
Accused got out of the car to relieve himself and then returned and sat 
down beside Hollis. Hollis finally aroused, picked up the knife which 
he had dropped.on the floor, and opened the blade. Accused was afraid 
and picked up an iron bar that was in the back seat and ordered -Hollis 
to put away the knife. Hollis asserted he was not going to bother ac

-cused and told him to drive back to the post. Accused replied he would 
not move so long as Hollis held the knife. Hollis, who was right handed, 
transferred the knife to his left hand and in accused's own words the 
following took place: 

"I was still a little leery, but I started to talce off then. 
He started to push that knife towards me in his left hand. 
I told him,. 1Jack, put that knife up, or I'll hit you with 
that bar. 1 As I said that he was going kind of slow toward 
me. Then he got it up against me. I told him, 'If you move 
it, I •m going to hit you with that bar.• I said, 1I can hit 
you with this worse than you can hit me with that knife. 1 I 

- asked him to put the knife up and 1I 1ll lend you the money 
right now.' He said, 1No, I want it all. 1 Even though he I s 
a "hard loser, I admit that's kind of unusual to do that. 
Anyway he pushed that knife up against me. It wasn't near 
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my skin it seemed like, but I coulci feel the tring 

prickling. He said, 'Give it all to'me, or I'll cut 

your guts out.' He started mashing, and it seemed just 

like I went crazy. I hit him with that bar several 

times. I'ffi afraid to say I actually hit him after he 

dropped the knife. It seemed like I went blind for a 

couple of minutes. I don it recall wain I hit him last'- 

or where I through the bar, but when I could see again, 

everything see~ed hazy. There was a lot of blood around 
 " every,·,here. That's all I could see. 

Q.. How many times di.d you hit him? 
A. Sir, I don't know. I wasn't drunk. I wasn't past 

the point where I knew what I was doing, but it seemed 

I 7!as 'clinc'. 


Q. You say you struck him. several times? A. Yes, sir. 

Q. Then what happened? 
A. As I say, I wasn't too drunk to lmow what I was doing, 
but I was in a haze it seemes like. I don't recall re
linquishing the bar at all, but I knovr I didn 1 t have it in 
my hand. It seemed like - it clicin 1 t knock me out - but it 
seemed like I got up from the seat. Yihen·I actually come to,. 
it seemed like I was raising myself up off the seat, and I 
didn't have the bar in my hand. He couldn't hit me, sir, 
he had the knife in his left hand. i'fl1en I come to, he was 
laying back on the seat, and blood was still pouring." 

Hollis was still breathing but it soon stopped and accused knew he was 

dead. Panic stricken he drove .the car aimlessly around the countryside 

and finally decided to hide the body. He cirove off the Brandenburg 

highway on a side road and removed the body from the car, staining the 

sleeve of his shirt in so doing. He got back in the car, drove on a. 

11ttle further on the side road and then turned ~ound. The car be

coming mired, accused got out, looked it over and then getting back 

in was able to pull out. He_drove further on, picked up a little girl, 

tried to put his arm around her .but as she wanted to go home he drove 

her there. He returned to the post, on the way stopping at a stream 

near Grahampton where he washed out the car. The knife which was lying 

on the floor of the car and Hollis' shoes which accused had removed from 

the body v~re dropped in the stream (id. p. 21-24). Accused's account 

of subsequent events is in substantial accord with the testimony of the 

prosecution. He purchased a car and went to a night club on the ever.ing 

of 9 hlay (id. P• ;4-2:)). The following morning he performed some duties 

on the post and was on his way to the Reproduction Center when he saw a 
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group of military police gathered around Sergeant Miller's car. He was 
frightened and, deciding to take his wife and baby home to Alabama, he 
left the post and went to Louisville (id. 29-30). After vainly attempting 
to secure a refund of his money on the car he purchased some ci.vilian 
clothes and walked the streets afraid to go to the apartment. Early the 
following morning he went to the apartment and a few hours later he and 
the family hurriedly packed and fled from Louisville (R. 31-34). They 
arrived in Opelika, Alabama, on 12 May and then went to Columbus, Georgia, 
where they stayed with a relative. Accused was in civilian clothes all. 
the time. While in Columbus accused attempted to make a phone call to 
his commanding officer but was unsuccessful. He made another call to a 
friend at the post to find out what charges were pending against him. 
On Sunday, 4 June 1944, he was apprehended by milltary police in 
Columbus (id. p. 34-36). · · · · 

On 12 June 1944, and again on 15 June 1944, accused, after 
being warned of his rights, directed Captain Messmer and others in a 
car over the route which he and Sergeant Hollis had traversed on 9 May, 
pointing out the scene of the assault and the .place of disposal of 
Hollis' body. The latter place was in a wooded area with dense, heavy 
.undergrowth, weeds, briar and bushes (R. 292-301). On 3 July 1944, ai"ter 
proper warning; accused was again questioned by Captain Messmer. A trans
cript (Pros. Ex. 30) of the conversation was signed by accused on 7 July 
1944 (R. 272, 286-287, 392). In the course of this conversation accused 
asserted that he had thrown the iron bar, with which Sergeant Hollis was 
later slain, ·into the car just before picking up Sergeant Hollis on 9 May; 
He had found the bar on the post when he stopped at 11the cleaners" and had 
used it to knock out some dents in the fender before tossing it in the 
back seat (Pros. Ex. 30, p. 4). Accused also admitted removing a bracelet 
from Sergeant Hollis' arm which he stated he threw into the stream (id. 
p. 2). Immedi.ately following his questioning on 3 July by Captain Messmer, 
accused was interviewed by Second Ll.eutenant John E. Kreps, the investigating 
officer in the case., and after beine warned of his rights, made and signed 
a statement in writing (Pros. Ex. 2) "that the thirty-six (36) page sworn 
statement which I made to Captain fuessmer on 10 June 1944 and which I 
signed on 14 June 1944 is the official statement which I desire to make" 
(R. 272-274, 279). 

·.. Prior to the reception in evidence of the statements of ac
cused (Exs. 29, 30), testimony was introduced by tlie defense ·on the 
question of theiri voluntary character. Accused testified that when he 
was arrested on 4 June 1944 he was first placed in the "bull pen" of the 
stockade at Fort Benning w:i. th other prisoners; On the following day all 
of his. clothes were taken away, he was given a blanket and placed in 
"solitary" in a small 4 x 8 cell. He askeri to see his brother-in-law, 
Sergeant William Tarver, a member of the mill tary police who was present 
when ~ccused was arrested, but was not permitted to see him. He was 
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given three-meals a day and at meal times was taken out to the latrine 
where besides the toil0ts there was one wash basin used inoiscriroinately 
by all the inmates. On 8 June he was taken out of the call, was given 
a shave, his clothes were returned and he was turned over to guards 
from Fort Knox (R.J'.iD -373,J80). The guards treated him well except 
that he was handcuffed. They traveled in a day coach and on the over
night trip he dozed as much as was possible under the circumstances. 
They arrived in Louisville on the morning of 9 June and after break
fast accused was lodged in a 11 solitary11 cell in· a downtown mill tary 
police station, being moved later in the day to Fort Knox (R. 373-374). 
He was placed in· confinement in a cell block consisting of two small 
adjoining cells with a hallway in front, off of which was a latrine. 
He was told to stay in the one cell except when let out to use the 
latrine. His clothing, except for shirt, pants and socks, was re
moved. Every 15 or 20 minutes the guard looked in at him. He did not 
have a mattress for his steel bunk, but only a blanket for several days. 
He slept poorly that night and the following morning was taken to Captain 
hlessmer 1s office for questioning which lasted the greater part of the day 
(a. 375-378). His family arrived on 20 June and were permitted to see 
him. Except for their visit he was not permitted to see anyone out of 
Captain ~essmer 1 s presence until Lieutenant Kreps, the investigating 
officer, interviewed him (R. 377). 'When he attempted to talk to a guard 
he was told they were not pennitted to talk to him (R. 375). It ·was not 
until the day charges were served on him ·52 Juli} that he was permitted 
to speak to anyone in private. On that day he saw his defense counsel 
(R. 377, 381). He asked Captain Messmer several times about the advi
sability of securing civilian counsel· and was told his defense counsel 
would take care of it vdlen he was appointed (R. 378). 

Members of the milltary police who maintained· guard over accused 
at Fort Knox, testified that their orders were to permit no one to speak 
to or to .visit accused unless Captain Messmer was presant.(R. 341, 348-349). 
They described the cell in -which accused was kept as either 4 by 6 or 5 by 
8 feet in size {a. 342, 357); there was a window at the back of the cell 
(R. 354), and a light in the ceiling (R. 360). The cell was equipped 'With 
a fold-down steel bed with a mattress (R. 361). The door of the cell was 
made up of bars as were the cells themselves (R. 353). The call opened on 
a corridor off which there was a toilet to which he had free access. The 
door to this corridor was not locked. The cell in which accused was con
fined, an adjoining vac~nt cell and the corridor in front made up the cell 
block (R. 351, 360). The door leading to the cell block was a solid one 
with a small barred aperture (R. 353). There was an outside window 
directly opposite this aperture (R. 361). Accused was fed three meals a 
day, was never touched or treated in any marmer different from other 
prisoners (R. 352). He did not request any letter-writing materials 
while confined (R. 365). 

• 
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4. Evidence for the defense: Testimony concerning the character 

of Sergeant Hollis was given by several witnesses. Private Walter E. 

La.Rue, who had known deceased for about a year at Fort Knox, testified 

that Hollis was "a nice. guy" when sober but when drunk "it was other

wise". He stated that on one occasion Hollis started an argument over 

a card game and another.time Hollis pulled out a pocket knife in the 

mess ball and·threatened to cut the cook's throat if he did not cook 

him a steak (R. 395-397). Staff Sergeant Jess M. Gray, an acquaintance 

of Hollis since June 1942, observed that on several occasions Hollis had 

displayed temper in a poker game, had thrown the cards around, ·cursed 

and stalked off. However, he had never seen Hollis start a "rough house" 

or attack anybody. Sergeant Gray· never played with Hollis because "he 

would win if he had to take it out of the pot between the cards11 (R. 399.,. 

402). Five employees of the Kentucky Hotel in Louisville, lVhere deceased 

usually spent his weekends, testified that Hollis was peaceful when sober 

but when drinking he was· 1oud and rowdy and would 11cut up a little bit" 

(R. 398, 403, 408). Two of these witnesses gave their opinion that 

Hollis' reputation for peace and quietude was bad when drunk. On several 

occasions it was necessary to quiet him (R. 407, 408). Hollis carried · 

a knife and one night had it out and was playing with it when an 11~,rr>n 

came by and told him to put it away. He did not threaten anybody with_: 


. it (R•. 404, 409-410). . 

. Accused, cognizant of his rights, testified inc onnection with 

the desertion charge only (R. 410-412). He stated that during his ab- · 

sence in Columbus, Georgia, he made three atte~pts to communicate by 

telephone with his company commander. He made one call the day before 

he was apprehended in an attempt to f'i..nd out if he should turn in at 

Fort Benning or Fort Knox (R. 412, 418). During the period he was in 

confinement at Fort Knox he had opportunities to escape but never at 
tempted to do so (R. 413-415) • · 


On cross-examination accused admitted being in civilian clothes 
while in Columbus. He knew that Fort Benning was only seven or eight 
.miles away but did not suITender there. There was also a milltary polit.e 
depot in.Columbus (R. 415-416). Ha asserted the reason he called camp 
was to find out if he was charged with absence without leave or desertion. 
If charged with desertion he would have surrendered immediately (R. 4l?). 

It was stipulated that Sergeant William F. Tarver (brother-in-law 
of accused) would testify that on three different occasions between 13 May 
1944 and 4 June 1944 accused, in his presence, placed long distance calls 
for accused's commanding officer at Fort Knox (R. 339). 

5. Specification, Charge]:: It is alleged that accused did, ."in 

Meade County, Kentucky, on or about 9 May 1944, with malice aforethought, 
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will.ful.ly, deliberately, feloniously, unlawfully, and with premeditation 

kill one Serge&.nt Jacko. Hollis, a human being by striking him with an 

iron bar11 , in violation of Article of War 92. 


Murder is the unlavfful killing of a human being wi.th malice 
aforethought •. By 11unlawi'ul" is meant without legal justification or 
excuse. The tenn 11malice aforethought11 .may mean a:ny one of the following 
states of mind preceding or coexisting with the act or omission by which 
death is caused: an intention to cause the death of, or grievous bodily 
harm ,to any person (except when death is inflicted in the heat of a sudden 
passion, caused by adequate provocation); lmowledge that the act which 
causes death will probably. cause the death of, or grievous bodily harm 
to, any person, although such knowledge is accompanied by indifference 
whether death or grievous bodily ha.nu is caused or not or by a wish that 
it may not be caused; or intent to comnit any felony 11 (MCM, 1928, par. 
l.48~). Robbery is, of course, a felony. 

The words "deliberately" and "with premeditation" have been held 
to mean "* * * an intent to kill, simply, executed in furtherance of a 

.formed design to gratify a feeling for revenge, _or fort~ accomplishment 
·of some unlawful act" (Wharton's Criminal Law, Vol. I, sec. 420). 

The evidence against the accused, even outside of his own ad
missions, presents a chain of entangling and incriminating circumstances 
'Which indisputably and inexorably link him with the brutal ,death of Ser
geant Jacko. Hollis. The accused was shown to have promised, on the 
morning of 9 May 1944, to borrow a car and drive Hollis to some pre
viously selected destination. Hollis had in his' possession at ·the ti.ma· 
a large roll of currency including two $100 bills. Accused did borrow 
a car and was seen driving it in a wooded area outside of Fort Knox near 
Battletovm, Kentucky. Fifteen days later, on 26 May 1944, the body of 
·Hollis, his neck broken and skull bashed in, was found hidden in the same 
area. A pathologist estimated he had been dead between 14 and 20 days. 
Late in the afternoon of 9 "MW, accused returned the borrowed car with the 
interior showing signs of having recently been washed out in a vain at 
temp to obliterate dark red stains, some of which still appeared on the 
ceiling, sides, and lrl.ndows. In the back seat was a heavy, blood 
spattered metal pipe, obviously the lethal weapon. Accused himself was 
seen about this time and was observed to have a blood soaked sleeve. On ·· 
the evening of 9 May accused purchased a used automobile and gave two· 
$100,bills as part of the down payment. · The same evening he took his 
wife and friends to a night club and also paid a $50 rent bill. The 
following day, 10 May 1944, accused did not appear at ca~ for duty 
and after SOll8 f'urtive and apprehensive actions i.micative of his guilty 
frame of mind, finally came to his apartment· clad in civilian clothes. 
Early the following morning accused took his family and tled. He was 

· returned to military control at Columbus, Georgia, 5 June 1944. 
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This web of circumstantial evidence,· together with the con
clusions and inferences legitimately derived therefrom, brand the ac
cused as the murderer of Hollis with robbery as the obvious motive. 
No other fair and rational hypothesis save that of guilt is justified 
under the record. In addition to and corroborating this circumstantial 
evidence, there are the admissions of accused that ha wielded the deadly 
weapon anci inflicted the wounds by which Hollis I life was ended. It is· 
unnecessary to decide whether the statements of accused, because of the 
elements of self defense and provocation they introduce, constitute ad
missions rather than confessions and hence admissible without proof of 
their voluntary character, because their voluntary character is plainly 
established. The introduction of these written statements of accused 
was strenuously opposed by counsel for accused on the alleged ground that 
their involuntary character was established by the nature of accused's 
confinement prior to questioning. With this contention the Board of Re
view cannot agree. While it is true that accused was closely confined 
he does not appear to have been restricted beyond reasonable limits.· There 
is no showing or claim of any mistreatment of the accused. He appears to 
have received the same food, was allowed the same hours of sleep,.sirnilar 
toilet facilities, as other prisoners. _He was not grilled extensively, 
was not threatened or abused in any manner. No duress or coercion was 
exercised nor, on the other hand were any promises extended him. He was 
not prevented from obtaining counsel nor from seeing friends qr relations 
or corruaunicating with them except tl:iat, according to accused, he was not 
pennitted to speak to his brother-in-law while temporarily confined at 
Fort Benning. Inasmuch as his brother-in-law was a member of the mili 
tary_ police and apparently aided in accused's apprehension it seems 
doubtful that any useful purpose would have been served by such inter..; 
view or that any prejudice resulted from denying it if such be the fact. 

In his statements accused admitted s~riking Hollis many times 
with a metal flag staff holder around and over the head and killing him. 
_He contended, hmvever, that preceding his assault the two had engaged 
in a game of poker, that he had won all of Hollis I money •.and. that Hollis 
had attacked him with a pocket knife in an attempt to recover his money. 
The improbability of the two men pausing by the Walfside to engage in a 
game of poker by themselves is heightened by the fact that outside of the 
twenty dollars Hollis had lent him the night before accused had only 
seven dollars in.his possession while Hollis had several hundred dollars 
on his person. But even under this story as related by accused there is 
lacking any real excuse for his murderous attack upon Hollis. According 
to accused the two exchanged blows, Hollis holding an unopened knife in 
his hand and accused choking Hollis until he fell back limp, the knife 
falling to the floor of the car. Hollis did not revive for several 
minute~ and then picked up the knife and opened the blade. He· trans
ferred the knife to his_ left hand and pushed it slowly agdinst accused 

- 11 



034) 

at the same time threatening him. Accused with insensate rage then 

struck Hollis over the head repeatedly v;ith the iron bar. It is con

tended that accused acted in self defense •. The following language from· 

the r::anual for Courts-~:artial (par. 148~) enunciates the settled rules 

governing self defense: 


"To excuse a killing on the ground of self-defense upon a 
sudden affray the killing must have been believed on reasonable 
grounds J;,y the person doing the killing to be necessary to. 
save his life or the lives of those whom he was then bound 
to protect or to prevent great bodily harm to himself or them. 
The danger must be believed on reasonable grounds to be 
imr:!i..nent, and no necessity will exist until the person, if 
riot in his o-vm house, ha.s retreated as far as he safely can. 
To avail himself of the right of self-defense the person 
doing the killing must not have been the agzressor ano in
tentionally provoked the difficulty; but if after ::.)rovoki!J.g 
the fight he withdraws in good faith and his adversary .fol
lows and renews t.l-i.e fight, the latter becomes the aggressor." 

The events leading up to the killing of Hollis as described by accused do 
not disclose reasonable grounds for a belief by accused that it was neces
sary for him to kill Hollis in order to ss.ve his, the accused's life nor 
does it appear that the accused honestly believed that his life was im
periled. Although accused asserted that he was put in fear when Hollis 
opened his knife, yet accused qualified this statement by saying 11He 
couldn't hit me, Sir, he had the knife in his left hand" (Hollis was 
right-handed). When the accused's story is viewed in the light of the 
character of his attack upon the deceased, the hollowness of his plea of 
self defense appears. Even if the use of some force by the accused was 

- justified, the circumstances described did not warrant the use of such 
excessive violence as resulted in Hollis' neck being broken and his skull 
left with gaping holes. It is an elementary principle of the law of self 
defense that greater force may not be used than is necessary to repel an 
attack. The conclusion follows that tl'e brutal killing of Hollis was 
not done in self defense. 

Furthermore, there is lacking such provocation as would re
duce accused's offense to manslaughter, even under his own version.of 
the crime. On the question of provocation, the :!L:mual for Courts-Martial 
(par. 149~) states the following: · 

"The law recognizes the fact that a rr.an may be pro
voked to such an extent that in the heat of sudden passion, 
caused b;r the provocation, and not from malice, he may 
strike a blow before he has had time to control himself, 
and therefore does not in such a case punish him as 
severely a.s if he were euilty of a deliberate ho~cide. 

"In voluntary manslauehter the Frovocation must be such 

as the law deems cdequate to excite uncontrollable 
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passion in the mind of a reasonable man; tne act must•be 

co~~itted under and because of the passion, arxi. the provo

cation must not be souE,;ht or induced as an 3xcuse for killing 

or foinz 8odily harm. (Clark). 


''T11e killing r:1ay be mansl:iur;hter only, even if inten

tional; but ,,here sufficient cooling time elapses between 

the provocation anj the blow the killinz is murder, even if 

the passion persists. Instances of adequ~te provocation are: 

Assr.ult a"lc battet"Jr inflicting actual bociily harm, an unlaw

. f:il imprisonment, and the sieht by a hus'banc. of an act of 

adultet"Jr con1i11itted by his -wife. If the person so assaulted 

or imprisonea, or the h~sband so situatec at once kills the 

offenrier or off'enclers i.n. a hec.t of sue.den passion caused by 

t:ieir acts, rr.e.nslauEht.er onl:· has beim com::d. tted. 


I 

11Insta~ces of l~o.de.:111::te provocation are: Insultinc or 

.:1':.msive 1..-orc.s or [8St:1re.::, trespass or other injurie:; to 1:ro

p9rt:.r, ~"ld breaches of contract. 11 


Althouch 1-:ollis' actions as relateC: in accuseC:' a -v0rsion of the kiJ.1.in6 , 
amount to none thine; more s ·,,rious than 11Insultinz or abusive words or e;esttires" 
tl:';;y fall s:1ort of· an "Assault and batter:;· inflictins actu~l oodil:r he.rm". 
·.·;nen all t'.·:e events alle:;edl;v- prececlinc the ld.llin;:: are consic'ered, si.:.ch as. 
the struggle bet'.'.f3Cn the men, th3 throttlinc of l'.ollis into inne!!sibilitJr 
b;;.r accus'::l::l., and t!Je ensuinr: 11 coolin;; tirr:e", no Vc\lid reason appciars why 
Hollis' actions should have excited accu3ed into su8.den, uncontrollable 
;c:1ssion. The evic,cince inciicates accused's attack v;3.s motivated by malice 
rather. t:..an :.:iy a.rlJr adcq_uately provoked passion. 

There are prcsGnt in this c:1.se circur:istances which render ac
cused's version of the killing unacceptable •. ~.is actions following the 
killin.; are not those of a man woo has killed in S·slf defen:::0 or on justi 
fiable pro-vocation. It is possible that one involved in such a situation, 
foar ridden and panic stricken, mizht be foolish enou[:h to hide the body 
and conc'::l.?.l the crime as accused did here. Sut what i;, inconceivable is 
thnt a person in such a fraJ!le of mind could immediately aften:ards pur, 
chase an automobile, tnke b.is wife and friends joJrriding and visit a 
nicht club. These are not the timorous reactions of a fear-st:r-..i.ck indi
vidual unwittingly involved in the ceath of another but rather the calloused 
anci. hardened actions ·of a murderer. · 

It is the instrument by which thE'l Y".t:.rder was accomplished, the 
heavy metal flag staff holder, that furnishe~ the most damnin: link in 
the chain of evidence against accused. The fact that accused placed it in 
the car on·the morning of the killing just before picking up !1ollis demon
strates most eloquently that accused hac1. alrJa,:t- planned to rob Eollis 
of the i::oney which accused knew Hollis carried and that he intended to 
use the holder. as a bluc6eon in accomplishing his purpose. Accused states, 
in effect, that he had no particular purpose in placin6 lhe holder in the 
car, that he si::":ply saw it on a street insici.e t 110 post, used it to !::eat 
out a dent in the fender anci. then icily tos:;ed it in the back seat. The 
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• 


explanation is not convincing. There is no . reason why accused should 
carry away a piece of property, presumably belonging to the government, 
for which he would have no use except in the manner in which it was in 
fact used. 

The undisputed facts indicate a planned crin:e •. Tl+e accused 
had lost most of his money in a poker game and then became aware that 
Hollis had a large sum of money on his person. He made arrangements 
to drive Hollis to some destination and before picking him up placed 
an iron bar in the rear seat. He drove Hollis to a secluded spot, killed 
him, hid the body and attempted to conceal other evidence of the crime. 
He secured possession of Hollis' money and the same day spent a large 
part of it. The following day, becoming frightened, he fled to his 
home several hundred miles distant. The picture thus presented is plainly 
that of premeditated murder. There is testimony that accused was drink
ing at the time. The applicable rule is stated in 26 American Juris'."' 
prudence, sec. 118, as follows: 

"One intoxicated to the extent of being deprived of mental 
capacity to deliberate or premeditate cannot be guilty of 
a crime of which premeditation is an essential element, if 
he formed no purpose to -commit the crime prior to the time 
he became intoxicated.*** It is to be noted however, 
that intoxication of one accused of murder will not reduce 
the grade of the offense where the killing was done -with 
deliberation and premeditation. If one who, while sober, 
deliberately resolves to kill another, makes himself drunk 
for the purpose of nerving himself -for the accomplishment 
of his design, ·and is temporarily insane and unconscious 
of what he is doing, he is still guilty of murder in the 
first degree._ IntoY.ication resorted to for the purpose of 
blunting moral responsibility, only increases the culpability 
of the defendant. 

"Before intoxication can be relied upon as reducing the 
degree of the crime, the intoxication must have been of such 
a degree as in fact to render the slayer incapable of at 
taining the purpose, intent, or malice, that the la~: deems 
an ingredient of the offense. * * -i:-n. 

The Manual for Courts-Martial (p~r. 126) provides: 

"It is a general rule of law that voluntary drunken-. 
ness, whether caused by liquors or drugs, is not ·an ex
cuse for a crime conuritted while in that condition; but it 
may be considere.d as affecting mental capacity to entertain 
a specific intent, where such intent is_ a necessary element 
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. . /
of the offense. 

"Such evidence should be carefully scrutinized,,' 

as drunkenness is easily simulated or may have been· · 

resorted to for the purpose of stimulating the nerves 


. to the po~t of conmtl.tting the act. 11 

Accused in his statements denied that he was intoxicated at the time of 
the killing, which he asserted, occurred about 2 p.m. When accused was 
seen later at about 4 p.m., he was not intoxicated. The evidence ac
cordingly fails to show any intoxication which would render accused in
capable· of entertaining the intent requisite in the crime of murder. In r 
the opinion of the Board of Review the offense is proven beyond reasonable 
doubt. , · · 

6. Specification, Charge II: It is alleged that. accused deserted 
his organization at Fbrt Knox on 10 May 1944., and remained absent iii de
sertion until apprehended at Columbus, Georgia, 4 June 1944, in violation 
of Article of War 58. The evidence shows that on 10 Mcli1 1944, the day · 
.following the murder of Sergeant Hollis, the accused, seeing military 
police exandnjng the car he had borrowed from Sergeant Miller, fled from 
Fort Knox, and remained absent without leave until 5 June 1944 when he 
was apprehended at Columbus, Georgia. While residing in Columbus, Georgia, 
he was only a· few miles from an army post. Turing the major portion of the 
period of absence he was dressed in civilian clothes. The absence of ac
cused was clearly prompted by his belief that his crime had been discovered 
and when cpnsidered with all the surrounding circumstances ~fords ample 
basis for the inference· of an intent to remain away permanently. Although 
accused made several telephone calls to Fort Knox during his absenca.it is 
apparent that they were not made for the purpose of furthering his return 
to military control but probably to ascertain if the body of Hollis had 
been discovered. 

7. Counsel for the defense entered a special plea to the jurisdiction 
of the court on the ground that there had been no compliance w1 th. Article 
of War 70. A careful examination of the testimoey introduced concerning 
the character of the investigation discloses substantial compliance w1th· 
the provisions of that Article. The action o:f the court in overruling 
the plea was proper. 

The defense also moved for a continuance at the commencE1J1ent 
of the trial on the ground that a copy of the service 1'8C(?rd of the de
ceased Sergeant Hollis had been requested o! The Adjutant General's of
fice but not received. No showing was made as to the materiality of' this 
document. The motion for continuance was overruled. IAlring the trial the 

-15 

http:absenca.it


(.3J8) 

desired docwnent was received by the defense but no use was made or it, 
Under these circumstances no abuse of.discretion on the part of the court 
in denying the motion is shown.· 

8. The charge sheet shows that the accused is 27 years or age and 
that ha enlisted at Fort Benning, Georgia, 10 July 1939, lfi th no prior 
service. · 

9. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion or the Board of Review too record of trial is le
gally suf!icient to support the findings of guilty and too sentence and 
to warrant confirmation of the sentence. The death penalty is authorized 
upon conviction of murder, in violation of Article of War 92, or of de
sortion, in violation of Article of War 58. 

Judge Advocate. 
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SPJGN-C::i 268694 1st Ind 
Hq J..:3F, JAGO, ".'/'ashington 25, r. Cf 6 JUN 1945 
TO: The Secretary of War 

1. Eerewith transrni tted for tte action of the FTesident are 

the record of trial and the opinion of the Board of Review in the 

case of Private Ellis V. Ha:i:m (6971618), Battalion Headquarters & 

Headquarters Company, Armored School Danonstration Regiment. 


2. I concur in the opL"Ii.on of tl:e Board of Review that the 

record of trial is legally sufficient to support the findings and 

sentence and to warrant co~rmation tr...ereof. I recomruend that the 

sentence to death by har.ging be confi:roed but COll"JllUted to dishonorable 

discharge, forfeiture of all pay and. allow--d!lc·es due or to become due, 

ar:d ccnfine:r.ent at :bard labor for life, that the sentence as thus com

r:.uted be ordered executeci, anci tr.at the Ur.ited States fenitentiary, Terre 

Eaute, Indiana, be designated as the place of confinement. 


3. Eonora.ble J. F.arcin Feterson and John s. Gibson, ~embers of Con
gress, a;:peared before ~e perronally in accused's behalf. They also ap
pearej before the Board of P..evie-,.,. togetr.er vd.th Honorable Stephen Pace, 
~ember of Congress, and rr. Guy C. Shearer, Louisville, Kentucky, civilian 
cou.~sel for the accused. Consicieration has been given to letters con
cerning accused from Ur. Gibson and ir:r. Peterson, to various character 
references in behalf of accused submitted by Ilr. Pace and ::.!r. Peterson, 
and to a written brief and argunent submitted by llr. Shearer. 

4. Ir.closed are a craft of a letter for your signature, trans

IC.tting the record to ti)Z l'resic.ent for his action, and a fonn of 

:Executive action designed to carry into effect the foregoing recom

mendation, s.1.oulci such action meet with approval. 


~ C: . ~~~~-

1.3 Incls liYriON C. CP..A13R 
Incl 1 - ?..ecord of trial ~ajor General 
Incl 2 - 1ft. ltr. for sig. S/'if The Judge Advocate'General 
Incl 3 - Form of action 
Incl 4 - Ltr. fr. :onz. feterson, 

c:a.ted 23 Oct. l~/44. 

Incl 5 - Ltr. fr. CoLg. ~eterson, 


c.ate'.i 6 !:ov. E•L.4, w/4 incls. 

ILcl 6 - Ltr. fr. Cong. G~bson, 


c..;.teci 6 Nov$!D.Oer 1944 

Incl 7 - Siz: character references 

Ir!cl 0 - i'.'ritte..'1 brief and arguJr.ent

Incl 9 - Ltr. fr.~. Freeman R. Ha~.m 

Incl 10 - Ltr. !r• .Mr. H. L. Thomas 

Incl 11 - Ltr. !~.Ur.John Yi. Jones 

Incl 12 - Ltr. !r. }Lr. Ellis v. Hamm, Sr. w/incls 

Incl 13 - Ltr. fr. Urs. Bernice P.a.lllll 


· (~rrt~n,;e- con!1rn.e1 b1t C?.UrU"Jted to dishonorable discharge, total 
f?rf~itvru en1 confineml:'nt for life. G.C.tl.O. ;8.3, JO Jul 1945) 
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WAR DEPARTMENT (3.41) 
Army- Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 
C'111 268795 

3 JAN 1945 
UNITED ST

v. 

First Ll.eutenant DALE A. 
BAKER (0-560583), 
Corps. 

ATES 

Air 

) 
) 
) 
) 
) 
) 
) 

SACRAMENTO AIR SERVICE COMMAND 

Trial by G.C.M., convened at 
McClellan Fiela,·ca1.ifornia, 
30 Septanber 1944. .Dismissal. 

OPINION of the BOARD OF REVIER" 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

1. The Board of Review has examined the record ·or trial in the 
case o:f the officer named above and submits this, its opinion, to the 
Judge Advocate General. 

2. rhe accused was tried upon the follow.ing Charges and Specii'i
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that 1st Lt Dale A. Baker, 77th Army 
Air Force Base Unit (Second A:rmy Airways Communications 
System, Overseas Processing Squadron), did, without pro
per leave, absent himself from his organization at 
McClellan Field, California from about 21 August 1944 
to about 26 August 1944. 

S~ecificati.on 2: In that 1st Lt Dale A. Baker, '77th .A.ncy 
Air Force Base Unit (Second Army Airweys Connnunications 
System, Overseas Processing Squadron) did, lrithout pro
per leave, absent himself from his organization at 
McClellan Field, California from about 0915 4 September 
1944 to about 2215 4 September 1944. 
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Sped.fication 3: In that 1st Lt Dale A. Baker, 77th 
Ancy Air Force Base Unit (se·cond Army Airways Communi

. 	 cations System, Overseas Pro~essing Scpadron), did, 
without proper leave, absent himself from his organiza
tion at McClellan Field, California from about 4 Septem
ber 1944 to about 5 Septenber 1944. 

1 

CHARGE II: Violation of the 96th Article of War. 

Specification l: (ntsapproved by Reviewing Authority). 
I 

Specification 2: In that First Lieutenant Dale A. Baker, 
77th A:rmy Air Force Base Unit (Army Airways Communica
tions System, Second Overseas Processing Squadron), did 
at Sacramento., California, on or about 24 August 1944, with 
intent to defraud, wrongfully and unla:wf'ully make and utter 
to the Hull Senator Hotel, Sacramento, California, a certain 
check, in words and figures as follows, to-'llit: 

AMERI==.;:;;CAN==--=TR=U-=S_,T=----C-"-OM=PANY=-- Bank 
Name of Bank 

____________ Branch 
HH

Hull Hotels CUSTOMER'S CHECK 
Name of Branch 

_sa=c=r_am=e=n_to__._,_c_a_lif=~·---- Address Date Aug. 26 19 44 
Bank Address 

Pay to the 
order of CASH $ 15.00 

Fifteen and 00/100 	 IX)T-r ''"'----------------------------------------· ~ for value received, I represent the above 
amount is on deposit in said bank or trust Sign 
company., in my nam~, is free from claims and Here (s) DA.IE A. BAKER 
is subject to this check. 

Address 1st Lt AC, McClellan Fld. 
0-560583

In payt. of __________ 
Unable to Locate 

and by means thereof, did fraudulently obtain from the 
Hull Senator Hotel, $15.00, lawful money of the United 
States, then well knorlng that he did not have and not in
tending that he should have any account with tl'le Sacramento 
Office, .American Trust Company, Sacramento, Califonrl.a, !or 
the payment of said check. 
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Specification 3: In that Ri.rst Lieutenant Dale A. Baker., 
77th Army Air Force Base Unit (Army Airways Communi
cations System, Second Overseas, Processing Squadron), 
did, at Sacramento, California, on or about 25 August 
1944, lVi th intent' to defraud., 'Wl'Ongfully and unlaw
.f'ully make and utter to Albert Oxman, Sacramento, 
California., a certain check, in words and figures as 
.follows, to-wit: 

HEAD OFTICE 
· San Francisco SACRAMENTO OFFICE 90-134$ No. 27 

AMERICAN TRUST COMPANY 
101110th Street 

SACRAMENTO, CALIFORNIA Aug. 25 19 44 
Pay to the 

Order of _______C;;.;;.AB=H=---------------- $ 10.00 

------~__,;.T=en~an=d_O~O~/=lO~Oa.-_______________ IOLL.ARS 
Member Federal 

12-L Unable to (s) DALE A. BAKER 
Reserve System locate 1st Lt AC 0-560583. 

and by means thereof, did fraudulently obtain from . 
Albert Oxman, $10.00, lawful money of the United States, 
then well knowing that he did not have and not intending 
that he should have any account i'ii th the Sacramento Office, 
American Trust Company, Sacramento, California, for the 
payment of said check. · 

Specification 4: (Disapproved by ReVieldng Authority). 

The accused pleaded guilty to Specifications l, 2, and 3 of Charge I and 
to Charge I; guilty to Specification 1 of Charge II "except the words 
•with intent to defraud wrongfully'" and to Specifications 2; 3, and 4 
of Charge II "except the words 'with intent to defraud I and 1fraudulently• n; 
and guilty· to Charge II. He was f'ound guilty of all Charges am. Specifi
cations and sentenced "to be dismissed from the service of the United 
States Army". The reviewing authority disapproved Specifications 1 and 
4 of Charge II, approved the sentence, and forwarded the record of trial 
for action under Article of War 48 • 

.3. The eVidence for the prosecution shows that from 2l August to 
26 August 1944 the accused absented himself without leave from the 77th 
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Army Air Forces Base Unit, McClellan Field, California, of which he was 
a member. When taken into custody on this last date, he inquired of 
First Lieutenant Edward Francis Scanlon, the arresting officer, "What 
have you got me for? 11 Lieutenant Scanlon. did not reply directly but 
said, 11Suppose you tell me11 • The accused responded by stating, "A couple 
of days AJroL, that is all" (R. 7-8, 39; Pros. Exs. A, H). · 

Asof 9:15 a.m. on 4 September 1944 the accused again absented 
him.self without leave. That night "shortly after 10:00 o'clock" Captain 
Clyde G. Jones, Jr., his commanding officer, saw him in the lobby of the 
Hotel Senator in Sacramento and sUlllllloned the Military Police. The ac
cused, who then appeared to be normal, was "picked up" at about 10:15 p.m. 
and returned to McClellan Field. Since he was a "casual" and had no duties 
11other than*** callsthentics, 11 he would ordinarily have been free to 
visit Sacramento without a pass upon the sole condition that he sign the 
"register Cif the Officers' Section" in the morning and in the afternoon. 
He had neglected to do so on either occasion. In addition, although a 
bulletin had been posted that day requiring his presence at 11 the ci.villan 

·payroll", he had neither initio.l.ed the order nor attended (R. 9-12; Pros. 
Exs. A, H). 

Upon being brought back to McClellan Field ha was told that he 

was in arrest in quarters and asked vihether he knew "what that means?" 

Although his answer was in the affirmative, he absented himself for the 

third time without authority at 11:30 p.m. and spent the night at a hotel 

in Sacramento (Pros. Exs. A, H). The following day at 4:30 p.m., while 

sitting at the bar of Bedell' s Tavern, he was arrested by 'a.. Sergeant 

Victor P. Castro of the Military Police. He was again escorted to 

McClellan Field and·placed in arrest in quarters (R. 12-14; Pros. Exs. 

A, H). - · . . _ 


\ 

Previously, on 25 August 1944 Mr. Albert emnan, the proprietor 

of. the Clayton Club, a restaurant and tavern located in Sacramento, 

California, was solicited by a Lieutenant to cash a check £or $30.00. 

Mr. Oxman stated 11I am sorr;u I can't do it", and 11in order to get rid 

of him* * * made believe L'rtiJ could do it later". In about two hours 

the Lieutenant returned and repeated his request. Mr. Oxman declined 

to supply so large an amount but offered to accept a check for $10.00. 

M instrument in that sum, drawn on the American Trust Company of 

Sacramento, California, payable to the order o! "Cash", and bearing 

the signature of the accused was then· presented to him. The £ace amount 

was paid in full by Mr. Oxman after he had scrutinized the Lieutenant's 

identification card. Mr. Oxman did not recollect whether there was a 

picture on the card, his a ttenti~n being entirely devoted to the name 

and serial number (R. 24-27; Pros. Exs. D, H). 
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Another check in the sum of $15 .oo, payable to ncash", drawn 
on the American Trust Company of Sacramento, California., and also bearing 
a signature in the handwriting of the accused was accepted and paid at 
full face value by the Hotel Senator of the same city on 26 August 1944 

. (R. 18-20; Pros. Exs. C, H). The irxl.ividual presenting this instrument 
established his identity by means of an "AGO pass" on which his picture 
appeared (R.- 21). Mr. John D. Owen, the Assistant Aianager of the Hotel 
who authorized the cashing of the check, did not know him and would be 
unable to recognize him again.. Although JJr. Owen did not· specifically 
remember the instrument, his initials were on it. Similarly -while he 
did not recall examining the particular "AGO" card in question, he was 
certain that he had because he "always £ollowfef} that procedure" with 
strangers (R. 22-2,3). 

The checks to iJr. Ox:znan and to the Hotel Senator were dis
honored and returned unpaid by the drawee bank vdth the notation "Unable 
to locate" (R. Z7; Pros. Exs. C., D). As of the date of the trial the 
accused did not have and never had had an account with the American 
Trust Company of Sacramento., California (R. 31; Pros. Ex. G). 

4. After having been apprised of his rights relative to testifying 

or remaining silent., the accused took the stand on his own behalf. Al

though he knew that he was required to sign or initial the bulletin 

board every day except Sunday, he had gone downtown on 21 August 1944 

and had not returned until aITested on 26 August 1944 (R. 44, 46). He 

had been drunk each night during the periods of his absences without 

leave, but in each instance he was sober in the mornings and realized 

the nature of his offense (R. 52). Although the checks to Mr. Oxman 

and the Hotel Senator were in his handwriting, he did not recall signing 

or passing either of them (R. 44, 46-47). His failure to recollect was 

attributable to his then being "under the influence of liquor" (R. 44
45, 47, 54-56). He had never beeri asked to pay either check. If he 

had, he "would have made some arrangements" to redeem them (R. 45, 49
50). 


5. Mr. Oxman, upon being recalled by the court as a witness, testi 
fied that there,was nothine unusual about the accused's actions on the 
afternoon of 25 August 1944 when the check for $10.00 was cashed (R. 56-. 
57). Captain Jones, who was also recalled by the court, stated that the 
accused was not under the influence of intoxicants on the night of 4 
September 1944 iR. 57-58). Prior to 3 September 1944 officers had been 
required to register only once a day in the late morning. Between that 
date ~d 6 September 1944 a new notice was posted on the bulletin board 
directing registration twice a day. If the old order had been effective 
on 4 September 1944, Captain Jones 1'0Uld still have known the accused 
to be absent without leave "because he missed his detail with the civilian 
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payrol.l". When confronted by Captain Jones that night, the accused 

11 said he had a date to keep" and pleaded that he not, be turned over 

to the military police (R. 59). 


6. Specifications 1, 2, and 3 of Charge I allege that the accused 
11did, without proper leave, absent himself from his organization" from 
21 August to 26 August 1944, from 0915 to 2215 on 4 Septerrber 1944, and 
from 4 September to 5 September 1944 respectively. These offenses were 
laid under Article of War 61. 

The evidence for the prosecution and the accused's own testi 
mony establish that he was guilty of three unauthorized absences each of
which was terminated by arrest. That he could have rendered his visits 
to Sacramento lawful and proper simply by signing the register daily 
does not constitute an exculpatory circumstance. It is true that, wrd.le 
awaiting 11 shipment11 , he had no routine full-time duties to perfonn, but 
it does not follow that he had no duties whatsoever. His designated 
task was to affix his signature once or twice daily to tbe register, 
and in failing to do so he was derelict in the fulfillment of his 
responsibilities. His neglect to attend a detail to which he had been 
assigned aggravated his thrice repeated offense. The record discloses 
no mitigating or extenuating factors. Specifications l,' 2, and 3 of 
Charge I have been proved beyond a reasonable doubt. 

7. Specification 2 of Charge II alleges that the accused" did, 11on 
or about 24 August +944, with intent to qefraud, wrongfully and unlaw
fully make and utter to.the Hull Senator Hotel, Sacrainento, California, 
a certain check" drawn on the American Trust Company of Sacramento, 
California, 11and by means thereof, did fraudulently obtain from the Hull 
Senator Hotel, $15.00, lawful money of the United States, then well 
knowing that he dig_not have and not intending that he should have any 
account Yd.th the*Lsaid barik7for the payment of said check11 • Specifi 
cation 3 of Charge II alleges that the accused did on or about 25 
August 1944 connnit the same offense by making and uttering to Albert 
Oxman a certain check.., drawn on the American Trust Company of Sacramento, 
California, "and by means thereof, did fraudulently obtain from Albert 

· Oxman, $10.00, lawful money of the United States, then well knowing that 
he did not have and not intending that he should have any account Ydth 
the /_said bankJ for the payment of said check". These acts were set 
forth as violations of Article of War 96. 

In his pre-trial statement the accused admitted that both of 
the checks described were in his own handwriting. His sole defense was 
extreme intoxication at the time of their execution. This theory finds 
scant support in the record. Mr. Oxman testified that on the afternoon 
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of 25 August 1944 the accused had not conducted himsel£ in an unusual 
manner. The instruments themselves were ll'!'itten in a clear., firm hand 
and contained all of the data essential ·to their negotiation. Although 
the accused asserted that his handwri.ting oµ each of them differed from 
his normal script as represented by his signature to Qis pre-trial state
ment, an examination of th3se various instruments reveals no perceptible 
basis whatsoever for the purported distinction (R. 48-49; Pros. Exs. c., 

· D., H). Since he received full value for both checks and since he had no 
account at the time in the drawee bank., Specifications 2 and 3 of Charge 
II have been proved beyond a reasonable doubt. 

8. At the conclusion of. the prosecution's case counsel for the 
defense asked leave to withdraw the original pleas and to enter pleas 
of not guilty to all Charges and Specifications. Among other things 
he contended that his advice as to the pleas had been "inadvertently 
acce~ed" by t;he accused and that "the elements of the offense as charged 
ffiavi} not been made out at this tilll9 11 • The court denied the motion on 
the ground that the accused had.been i'ully instructed concerning the 
effect of his original action (R. 4l-42). 

Paragraph 64 of the Manual for Courts-1..lartial, 1928, states 

that: 


"The court should ordinarily grant an appli 
cation not manifestly made in bad faith to change 
or modify a plea. 11 · 

Paragraph 70 of the Manual for Courts-Martial., 1928., goes on to say 

that: 


"Whenever it appears to the court that a plea 
of guilty may have been entered improvidently or 
through lack of understanding of its meaning and er
.feet., or whenever an accused., after a. plea of guilty., 
makes a statement to the court., in his testimony or 

- otherwise, inconsistent with the plea, the president 
or the law member, if so directed by the president, 
will make such explanation and stateroont to the accused 
as the occasion requires. If., after such explanation 
and statement., it appears to the court that the accused 
in fact entered the plea improvidently or through lack 
of understanding of its maaning and effect., or if after 
suoh explanation and statement the accused does not 
voluntarily withdraw his inconsistent statement, the 
court will proceed to trial and judgment as i.f he had 
pleaded not guilty.n 
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In view of these explicit directions the court should have 

granted the motion £or leave to change the pleas of the accused from 

guilty to not guilty. There is no evidence that defense counsel's 

application was made in bad faith. The subsequent testimony of the 

accused, insofar as it pertained to the two checks, was obviously in

consistent with his original plea. In the absence ,of arry evidence 

or circumstances affirmatively showing that defense counsel acted in 

bad faith his motion should have been immediately granted upon the 

grounds urged. When, thereafter, the accused took the stand on his 

own behalf and testi.f'ied inconsistently 1d.th his original plea, the 

court was placed under an obligation to permit the substitution of 

pleas of not guilty for those previously entered. In failing to do 

so the court committed error. Since, however, the evidence supports 

the findings beyond a reasonable doubt, the substantial rights of 

the accused have not been injuriously affected. 


The sentence imposed was dismissal from •the service 0£ the 

United States Army". Although the accused is a member 0£ the Army of 

the United States, the court I s meaning is clear and too words "of the 

United States Army" may be considered mere surplusage. 


9. The accused is about 28 years old. After being graduated 

from high school, he was employed from ~camber of 1934 to January 

of 1937 as an assistant production clerk by the Leach Company of 


.Oshkosh, 	Wisconsin, and from February of 1937 to February of 1939 as 

a bookkeeper by Fred T. Merten, who operated a plumbing arrl heating 

business in the same city. The accused had enlisted service from 

1 September 1940 to 5 Augusi 1942 when he was collllliissioned a second 

lieutenant. He was promoted to first lieutenant on 7 July 1943 • 


•On 10 July 1944 he was reprimanded and directed to forfeit $80.00 
i ·of his pay £or one month under Article of 1'Iar 104 for driJd.ng an 


automobile while under the influence of intoxicating liquor. Sub

sequent to the trial discussed above he again absented himself with
out leave for several days but returned voluntarily. A medical examina

tion revealed him to be ~faring from psychoneurosis, anxiety state, 

moderate. 


10. The court :was legally constitut.ad. No errors injuriously affecting 
the substantial rights of too accused were committed during the trial. In 

· the opinion 0£ the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence and to warrant confirmation there
of. Dismissal is authorized upon conviction of a violation of Article of 
War 61 or Article of war 96. 

Judge Advocate. 

Judge Advocate. 
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SPJGN 
C}fi 268795 

1st Ind. 

War Department, J .A.G.O., JA~ 9 J94ST0 tne Secretary of Yfar. 

1. Herewith transuri.tted for· the action of the President are 
the record of trial and the opinion of the Board of Review in tho 
case of First Lieutenant Dale A. Ba~er (0-560583), Air Corps. 

2. I concur in the opimon of the Boa,rd of Review that the 
record of trial is lec;ally sul'ficient to support the findings as 
approved by the reviewing authority and the sentence and to warrant 
confirmation thereof. I recommend that the sentence of disnri.ssal 
be confirmed and ordered executed. 

3. Inclosed are a dra.ft of a letter for your signature, trans
:nittinz the record t6 the President for his action, and a form of 
Executive action ciesigned to carry into effect the foregoing recom
mendation, should such action meet ,Ti th approval. 

Myron C. Cramer, 

Uajor General, 


The Judge Advocate General. 

3 	Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for sig. sjw. 
Incl 3 - Form of action. 

(Sentence of dismissal confinned. G.C.M.O. 85, 22 L&lr 1945) 





WAR DEPARTMENT 
A.rrrry Service Forces : 

In the Office of The Judge Advocate General 
Washi.ngton,D.C. (J5l) 

SPJGH 
CM 266822 

1S DEC 1944, 
UNITED STATES 	 r U. S. TROOPS 


) 

v. 	 ) Trial by G.C.M., convened at 

) Adak, Alaska, 11 October 1944. 
Technician Fifth Grade ) Dishonorable discharge and 
BERLIN WADE (38133916), ) confinement for life. Peni
383rd Port Battalion ) tentiary. 
(Transportation Corps). )

t 

REVIEW by the BCli\RD OF REVIEW 
TAPPY, MEI.NI.KER and GAMBRELL,Judge Advocates. 

1. The record of trial in the· case of the soldier named above has been 
emined by the Board of Review • 

. 2. The ac~ed was tried upon the follorl~. Charge and Specificationa 

CHARGE: · Violation of the 92nd Article of War. 

Specifications In that Technician F'i!th Grade Berlin Wade, Compaey 
11C", 383rd Port, Battalion ( Transportation Corps) did, at Adak, 
Alaska, on or about 2 September 1944, with malice aforethought,· 
wilfully, deliberately, .feloniously, unlawfully, purposely, 
maliciously and 'With premeditation kill one James E. Burrell, a 
human being, by shooting him with a rifle. 

He pleaded not guilty to and was found guilty of the Ch&rge and the Speci
fication. No evidence of any previous conviction was introduced. He· was 
sentenced to dishonorable discharge, total forfeitures and con!'inement at 
hard labor for the t'erm of his natural life. The reviewing authority- approved 
the sentence, designated the United States Penitentiary, McNeil Island, 
Washington, u the place of · confinement and forwarded the record of trial for 
action under Article or War Sot. 

. 3• After the members of the court and the personnel of the prosecution 
had been sworn, but before arraignment, the de!ense made a special plea in bar 
of trial that the accused doesn 1t know the differenee between right and wrong 
and if he does, he hasn'~ the intelligence to adhere to the right" (R. 3). · 
Testi.aa:]y was thereupon taken upon the issue of sanity thus raised• 

.!• For the defense upon issue 	or sanit7, 
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vaptain Russell N. Cassel, Personnel Consultant, Headquarters ElevEnth 
Air Force, testified that he holds a masters degree in psychology from the 
University of Pennsylvania, and is a graduate of the Army Personnel Consultant 
School•.. On 20 September 1944 he gave the accused an intelligence test, in 
official use in the Array and known as the "Wechsler Testn. The witness's . 
official report of the test, dated 20 September 1944 was offered in evidence, , 
without d:>jection, as Defense's Exhibit B. The results of .the test showed 
·that the accused has a mental age· of 6 years and 8 months; a 11marked mental 
deficiency" and •1ack of capacity for abstract thought".· The accused was 

· particularly weak on the portion of the test relating to •ethical values". 
There were "no indications of mental distortion". Persons of low mentality 
are divided into three groups, denominated: . morons, imbeciles and idiots. 
The accused •falls in the top part of the first group, a high-class moron". 
In the opinion of tb:3 witness "the results of the test could not be an indi
cation of sanity or insanity". The witness testified that the accused 11 is 
able to differentiate between right and wrong", but, when asked 1'hether the 
accused was able to adhere to the right, the witness replied "I am not in a 
position to answer" (R. 4, 7, 8). · 

Major Melvin w. Thomer, y.c., Post Psychiatrist,. after qualifying 
as an expert in psychiatry, read frcm a report of psychiatric examination 
made by him of the accused dated 7 Septenber 1944 (Def. I!«. A). In the opin
ion of the witness the accused, at the time of the alleged offense .,,.as not so 
far free from mental defect as to be able, concerning the particular acts 
charged, either to distinguish right from wrong or to adhere t,o the right", 
nor is he "sufficiently intelligent to conduct or cooperate in his defense•. 
Referring to that portion of his report in which it was stated that on 2 
September 1944 the accused1s blood alcoholic content was 1.5 mg. per c.c., the 
wit.'less testified that some persons show effects of alcohol when their blood 
alcoholic ccntent is 1.5 mg. per c.c. whereas "others may show no effects at 
all" (R. 14-17). 

:e,. For the prosecution upon issue of sanitya 

Lieutenant Colonel ~rd L·· Sherrer, M.c., testified that he is 
President of tb:3 Board of Officers appointed by Special Ord~rs No. 233, 
Headquarters U. s. Troops, dated 16 September 1944, to examine into the mental 
condition of the accused. He grac;iuated in medicine in 1922, has been active 
in his profession since that time and has had experience in psychiatric cases 
He and the ct.her two members of the Board, Major Charles B · Hudson M c • 
and Major Edlrard c. Nemec, M.C., examined the accused on 19 Septmbe/1944 
The conclusion or the Board, embodied in its official report (Pros. Ex. A) 
was that the accused "was at the time of the alleged offense so far free f~ 
mental defect, disease, or derangement as to be able, concerning the particular 
;: charged, to distinguish right from wrong and to adhere to the right" 

Boe.rd further CQ'lcluded that the accused "is ca~le of cooperating • 
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intelligently in his own defense•: The Board's conclusions were based upon 
(1) convers~tims with the accused, (2) a physical examination of the accused 
and {3) a conversation with the accused's commanding officer (Pros. Ex • .A.). 
In the opinion· of the vd. tness, the accused has a mental age of 8 or 9 years. 
The Boa.rd further reported that the accused has 11a fairly good memory for 
recent and past events", baa "no evidence of illusions or hallucinations", 
has caused his company commander no particular trouble, has performed his 
duties as a cook satisfactorily and 11is able to read and 1frlte fairly well" 
(R. 9-10, 12-14; Pros. Ex. A). 

Captain Crossan !,lays, c.M.p., Post P~ovost Marshal, testii'ied that 
he first saw the accused on 2 September 1944 and that in his opinion the ac
cused was riot,· at that time, drunk. Subsequently he observed the accused 
llhile at work in the stocka,de. The work consisted, among other things, in 
helping to erec::t huts. In the opinion of the witness the &ccused 's work was 
parformed in a satisfactory manner (R. 20-22). 

£.• Ruling of court upon issue of· sanitya 

The court, havi~ received aJ.l evidence offered by the defense and 
the prosecution, respec::tively,,on the sanity issue, in closed session, 
Ddenied the plea of insanity" ~R. 22). , 

4. Evidence for the prosecution upon the general issuez 

Captain Sa.mel llanelis, :M.C., 364th Infantry, surgeon, was called 
to a hut in the area of Company c, 383rd Port Battalion, Adak, Alaska, at 
about 5:15 p.m. on 2. September 1944. He found there the dead bodies of two 
men Yilom he identified as "Burrell and Baskettrf'. In his opinion both of the 
deceased had been dead about 1.5 minutes, and both had died as the result or 
"wounds from bullets• (R. 24-2,5). · 

First lieutenant Charles E. Brockman, T.c., was the ccmmanding ofti-. 
cer of Canpany C, 383rd Port Battalion, on 2 September 1944. Shortly after 
5 p.m. that dq he went to a hut in the area of Compaey C where he saw the 
dead bodies of "Sergeant Burre11 • and "Sergeant Baskett". He then went to 
the Comi:e,ny Orderly Room 'Where he saw the accused, who looked 11dazed11 (R.26). 
He asked the accused "lmat he did with the weapon" and the accused replied 
11It 1s on my bed" (R. JO). He then went to the hut occupied by the accused 
and found a .30 caliber :Ml rifle, serial No• .3.5'6911, lying between two beds. 
The witness identii'ied the ri!le, llhich was introduced in evidence as 
Prosecution's Exhibit C (R. 26~ 27). Beer had been issued in Canpany c the 
preceding evening (1 September}. The witness saw the accused at the time of 
the issuance or the beer, and instructed him and the other cooks "not to 
drink because they were on duty"• The accused made no reply, but· •just
laughed" (R. 28). 
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Harold A. Settles was First Sergeant of C~mpany Con 2 Septembe~ 

1944. He saw the accused in the Company Orderly Room shortly after 5 p.m. 

that day, at which time the accused told him that "he shot two men who 

were rotten and were always picking on him• (R.31). The accused seemed to 

be 8 kind of dazed 11 and "his eyes were larger than usual u (R.31). 


Staff Sergeant Jack N. Hubert was in the Company C Orderly Room 

on 2 September 1944. The accused came in and said "I just killed two 

mother-fuckers•. Accused "looked strange• and •his eyes were large and 

wild looking" (R. 33)• 


. b'yewitnesses testified that at about 5 p.m. on ·2 September 1944, 
a dice game was in progress in the rear end of H'l.lf 29, Company C. The ac
cused and at least two other soldiers were playing in the game. Simul
taneously., a poker game was in progress in the fore part of the hut.,· with 
Sergeant Burrell, Sergeant Baskett and others participating (R. 40., 41, 46). 
A dispute arose in the dice game ".because the dice were cocked" and BuITell 
walked back to the dice game and "settled that little misunderstanding" 
(R. 40). Soon the dice game became noisy again and Burrell asked them "three 
or four times to cut out the noise or stop the game" (R. 46). The noise con
tinued and finally Burrell walked back to the dice game again and broke up 
the game by picking up the dice and the blanket (R. 46, 49). He returned to 
the poker game and threw the dice on the poker table. One die fell to the 
noor and could not be found. A moment later the accused a~1n'Oached the 
poker table and asked Burrell for his dice. Burrell looked around the poker 
table for the dice but could find only one. The accused became angry and 
left the hut, declaring that when he returned •somebody" would give hill his 
dice (R. 46., 49). He returned in approxilllately five minutes with his rifle 
and again asked Burrell for his dice. Burrell said the· dice must be around 
the table. Thereupon the accused said, "That I s all right, I'm tired of being 
fucked" and raised his gun and fired from five to eight times. The first 
person struck W9.S Burrell., who fell to the floor. The only other person hit 

'was 	Baskett., who was in back of BuITell. Accused was approximately nsix 
paces" from Burrell when he first shot him and he aimed the rifle at him 
(R. 47). The accused •also shot Burrell in the head while he was on the 
floor 11 (R. 46., 48, 49). Immediately following the shooting, the accused went 
to his hut where he said to Private Black., 11I am going to the oroerly room · 
and give myself up because I killed two men" (R. 38). Immediately prior to 
the shooting the accused had entered his hut, picked up his rifle and . · 
"stuffed a clip11 in it. Private Black warned him that "he shouldn't get 
himself into trouble", to which he replied "Lay off me" (R. 38). No witness 
re~alled seeing the accused take a drink of beer or whiskey during the day, 
2 ;jeptember. 	 -. 

5. Evidence for the d~fense upon the generRl insue: 
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The 	accused, after having his rights as a witness explained to him 
by the cO'Ul't, elected to testify under oa.th in his own behalf. He was on 

duty as a cook on the right of 1-2 September 1944, and "got of:ra at about 


· 8 a.m. an 2 September (R. 52). He gave his recollections of the events of 

2 Sept.ember as follows (R. 50-51) a 

11Q. 	 Tell the court. to the best of your recollection, everything 
you remember from the 2nd to the Jrd of September, 1944? 

C 

A. 	 I remember gett:lng off from work the 2nd of September and 
going to the cooks' hut where they were playing poker. I 
started a small poker gama in the back of the hut, but be
.tore I got :into the game I saw a jug of lfhiskey and I asked 
for sane. I drank about half of a coke bottle full and then 
played poker for a 'While.· Then tne game broke up and I went 
up to the mess hall to get something to eat but I don•t re
member leaving the mess hall. The next I remember was that 
I was at the hospital getting a spinal tap.". · 

On further questioning he testified that during the day he drank "about ten 

or twelve bottles of beer and about half a coke bottle full of whisker' 

(R. 51). He specifically denied recalling aey shooting (R. 52a). Ci1 cross
examination he testified that he played poker continuously throughout the 
day (R. 53). He recalled seeing Baakett in the hut where the ~ame was in 

. progress (R. 53) but he had no recollection of seeing Bv.ITell m • .54). He 
was issued a rifle "on Attu" and has had the same rifle ever since (R. 54). 
He denied that he was in a dice game on 2 September and denied further that 
there was a dic.e game being played in the hut where the poker game was in 
progress (R• 54, 56, 60). 

6. The conclusion of the court that the accused n.s mentally responsi
ble for the offense alleged., implicit in the denial of the plea of insanity
and in the findings of guilty-., is fully supported by the record of trial. 
The testimony adduced upon the issue of sanity was contradictory. In these 
oirCUllfltances-it was the function and duty of the court. to consider all or 
the canpetent evidence so adduced and to accord to it that weight and 
credence which in the judgment of the court it was entitled., rejecting such 
portions as it believed to be umrort.hy of credence or otherwise untrust
worthy (CM 128252, Heppberger). In reaching its ultimate conclusion as to 
the mental responsibility of ,the accused, the court, in the instant case, 
had the benefit not atl.y of the evidence adduced on the sanit:, issue but 
also of its 01'll observaticns of the accused during the time he was testif'y1ng 
under· oath at the trial. Perhaps the most cogent. eTidenoe against the 
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accused's contmtion of lack of mental 'responsibility _was the fact that he 

left the hut where the game was m progress with a threat on his lips, 

went to his o-wn hut, obtained his rifle, loaded it, returned to the hut 

l'lhere he had been playing and when he did not get his dice proceeded to 

carry his threat into execution. 'When wamed by an occupant of his hut 

not to get into trouble, he replied, "Lay off me". After the shooting, he 

said he was going to the orderly room to give hi.II.self up because he had 

killed two men, and -when he got to the orderly ro011 he told the sergeant 

present the~ that he had done so. It is difficult if not impossible to 

reconcile his behavior with his claim of a complete "blackout" of his mind 

frcn the morn:tilg of the 2nd of September until the time of his spinal tap 

at the hospital or with the claim of inability to know the difference be

tween right and wrong and to adhere to the right. Ir his conduct was not 

that of a rational being, then i~ would be difficult to conceive of acy 

case of a killing in which it could be said that the accused acted ra

tionally. In the opinion of the Board of Review there was ample evidence 

that the accused was mentally responsible for the offense alleged. 


I 

7. The accused· is charged with murder. The Specification alleges 
that the accused "did* * * llith malice aforethought, wilf'ully, deliberately, 
feloniously, unlawfully, purposely, maliciously and 11:ith premeditation kill
* * *" the deceased, Burrell, by shooting him with a rifle. In order to 
determine the legal sufficiency of the evidence to support the finding of 
guilty under this Specification, it is necessary that the evidence support 
the, conclusion that the accused killed the deceased with malice aforethought. 

. Murder is defined as "* * * the tmlawful killing of a human being 

nth malice aforethought". The word "unlawful" as used in this definition 

means "* * * without legal justification or excuse". A justifiable homi

cide is "A homicide done in the proper perfonnance of a legal duty * * *" .. 

An excusable homicide is one"*** which is the result of an accident or 

misadventure fa doing a lawful act in a lawful manner, or -which is done in 

self-defense on a sudden affray, * * *".• The definition of murder requires 

that the. death of the victim 11* * * take place within a year and a day 

of the act or omission that caused it, * * *" (MCM, 1928, par. 148a). It 


, is universally recognized that the most distinguishing characteristic of 
murde: is the, elment of 11maJ.ice aforethought 11 • The authorities, in ex
plainmg this tenn have ·stated that the torm is a technical one and that it 
cannot be accepted in the ordinary sense in which the terms may be used by 
the layman. In the famous Webster case, Chief Justice Shaw explains the 
meaning of malice aforethought ~s follows 1 

. "* * * Malice, in this definitioo., is· used in a technical 

sense., including not only anger, hatred, and revenge but every 

other unlawful and unjustifiable motive. It is not ~onfined to 


_ ill-will towards one or more individual persons, but is intended 
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to denote an'action flowing from any wicked and corrupt motive, 
a thing done ~ animo, where the fact has been attended with 
such circumstances as carry in them. the plain indications of a 
heart regardless of social duty-, arxl fatally bent on mischief. 
And therefore malice is implied from any deliberate or cruel act 
against another, however sudden. 

* * * 
"* * * It is not the less malice aforethought, within the 

meaning of the law, because the act is done suddenly after the 
intention to commit the homicide is fonned; it is sufficient 
that the malicious intention precedes and accompanies the act 
of homicide. It is manifest, therefore, that the words 'malice 
aforethought,' in the description of murder, do not imply de
liberation, or the lapse of considerable time. between the 
malicious intent to take life and the actual execution of that · 
intent, but rather denote purpose and design in contradistinction 
to accident and mischance" (Camnonwealth v. Webster, 5 Cush. 
296, 52 Am. Dec. 711). 

Similarly, the Manual for Courts-1tartial defines malice aforethought 
as follo..-s: · 

. . 

"Malice aforethought.---Malice does not necessarily mean 
hatred or personal ill-will towarg. the person killed, nor an 
actual intent to take his life, or even to take anyone's life. 
The use of the word I aforethought I does not mean that the malice 
must exist for ax,y particular time before commission of the act, 
or that the intention to kill must have previously existed. It 
is sufficient that it exist at the time the act is committed. 
(Clark.) 

•.Malice aforethought m8Y' exist when the act is unpre
meditated. It may mean any one or more of the follc,ntng states 
of mind preceding or coexisting with the act or omission by which 
death is causedz An intention to cause the death or, or grievous 
bodily hann to, any person, whether such person is the person 
actually killed or not (except when death is inflicted in the heat 
of a· sudden passion, caused by adequate provocation); knowledge 
that the act which causes death will probably cause the death 0£, 
or grievous bo~ harm 'to, any person, whether such person is 
the person actually killed or not, although such knowledge is ac
companied by indiff'erenc e whether death or grievous bodily harm 

"'is 	caused or not by a wish that it may not be caused; intent to 

commit aey felony. * * *" (MCM, 1928, par. 148,!). 
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The uncontradicted evidence shows tha. t the accused shot and killed 
the deceased, BUITell, at approximately 5 p.m. on 2 September 1944, the 
deceased dying almost instantly. It is equally clear that this homicide 
was unlawful in that it was without legal justification or excuse. Fur

ther, an analysis of the evidence reveals ample proof to sustain the 

finding that the killing' was done 'With malice aforethought. There is no 

evidence that the deceased had struck the accused or threatened .him with 

any-violence. No.basis exists for an inference that the shooting was 

perpetrated in the heat of passion. On the contrary it appears from the 

evidence that the accused had a deep-seated hatred of the deceased and 

that the homicide was calculated and deliberate. · 


Nor does the evidence support an inference that the accused was 
under the influence of alcohol to such an extent that he did not realize 
clearly llhat he was doing at the time of too homicide. He himself testi 
fied that his drinking during the course of the day, !ran the time he came 
off duty at 8 a.:n. until late in the afternoon, consisted of only "about 
half a coke bottle full of whiskeY1' and ten or twelve beers. No witness 
testified that he saw the accu.sed take a drink that day or that the accused 
was_drunk. Yet the un::ontradicted testimony is that the accused spent the · 
entire ~ in the company of numerous soldiers. · It is apparent from the 
accused's remarks, uttered at or about the time of the homicide, and .from 
his actions, that he conceived the idea of obtaining a rifle and shootirg 
the deceased and that he methodically caITied ouli the plan, ~uITendering 
himself immediately afterwards at the C.ompan;y Orderly Roan. 

The Board of Review is of the opinion, therefore, that the rec<rd 
of trial. amply 811pports the findings of guilt7 of the Specification and 
the Charge. 

8. The accused is 24 7ears of age. He was inducted into the service 
on l July 1942, with no prior service. 

9, 1'he court was legally constituted and had jurisdiction of the ac
- cused am the offense. No errors injuriously affecting the substantial rights 

, 	 of the accused were committed during the trial. In the opinion f'! the Board 
of Review the record of trial is legally sufficient to support the findings 
or guilty and the sentence. A sentence of death or of life imprisonment is 
mandatory upon a conviction of murder, in rlolation of Article of War 92. 
Confinement in a penitentiary is authorized by Article of war 42 tor the 
offense of murder, recognized as an offense ot a civil nature and 80 punish
able by penitentiar,y coni'inament under Sections 273 ·and 275 of the Criminal 
lmi~OIUnited states {18 u.s.c. 452, 454). ·· 
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C1:I 268852 20 DEC 1944 

TJHITBD S'l'ATES 	 ) Afill:: AIR FQRC:;s 
) BAST.i:R.N FLYrnG TiiA.ilmm C01 !i~ND 

v. ~ . Trial by G.c.u., convened at 
Sec•:md Lieutenant JAMES E. ) La.redo_ Army Air Field, Laredo, 
1!.U..UEL (0-?41205), Air Corps. ) Texas, 7 November 1944.. Dis

) mis~ and forfeiture 	of,-pay. 

OPTIHON of the BOARD OF REVIE\'T 
ANrP.E~S, FREDffiICK and BIER:ill., Judge Advocates 

. 1. The record of trial in the case of the officer named above h3.s 
been exaJ:1ined by the Board of Revieu and the Boa.rd submits this, its 
opinion, to The Judge .Advocate General. 

2. The _accused was tried upon the follm1rinG Charge and Specifi-. 
cations: 

CHA.'CI.GE: Violation of the 96th Article of War. 

Specificat~on la_ (Disapproved by the revie;'IJ.ng a:'.lthority). 

Specification 21 In tli.at Second Lieutenant James E. I1a.nuel, 2126th 
Army Air Force Basa Unit, Section A, Ia.redo Army Air Field, 
La.redo, Texas, did from about 6 September 1943 to aboat 2 
September 1944 ·wrongfully live together and cohabit z..s man anct 
wife in Childress, Texas; Harlingen, TeY,.as; and L:l.redo, Texas, 
vrith one ~royce ¼oore, a woman who was not his wife, and durin~ 
said period did represent and hold her out as being his v'rife. 

He pleaded not p;uilt.y to Specification l; guilty to Specification 2 arrl 
tho Charge. He was found guilty of Specification 1 of. the Charge' excEJ!)t 
the words, "persuade, :induce and ent[u;;e 11 anc. the words "to go" and sub
stituting the word~ "go with1t; of the excepted words, not guilty, of the 
substituted words gtlilty; and guilty of Specification 2 of the Charge 
arrl the Charge. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. Th<2 reviewing authority disapproved 
the. finding of Specific.:i.tion l of the Charge, approved the sentence, re
mit:ted so much of the forfeitures imposed as pertained to allowances,
and forwarded the record of trial .for action under Article of War 1+8. 
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. 3. Inasmuch as the finding of guilty under Specification l of the. 
Charge was disapproved by the reviewing authority, no review of the evidence 
adduced in support of this Specification is required. The evidence for the 
prosecution offered in connection with Specification 2 is,'substantial.Ji,. 
as follows : ·· 

.The accused on 10 August 1943 met Joyce Moore~ then age 18 (R. 26), 
at Childress, Tex.as,· and thereafter "kept company with her socially". There 
was some di$cussion of marriage between the two ana the accused asked 

- her to marry h:im, "in a round-about wayn (R. ?-8). On 4 September 1943 
the accused and Miss Moore went, by bus, from Childress, Texas to Lawton 
OkJ.ahoma. On arriving at Lawton at about 9 :oo or 9 :30 p.m., they went to 
a local hotel (R. 8,9,24; Pros. Ex. 2), spending the night together and 
occupying the same bed. On this occasion the couple engaged in sexual 
intercourse (R. 9). . The r.oom had been reserved by a corporal who was a 
friend of the accused (R. 13,14). /Before going to Lawton the two had dis
cussed marriage an:l had planned to marry while on the trip. After leaving 
Childress they' found out they would not arrive in· Lawton in time to marry, 
so they decided to get married lVhen accused obtained another leave (R. 14, 
15). • . _ ' 

On 5 September 1943 accused and his companion checked out of 

the hotel and returned by bus to Childress, Texas, where accused was 

·stationed; They established a home and lived together in Childress, the 
accused holding Miss Moore out as his 1t1-fe .and introducing .her as such· 
to others (R. 10,ll) •. 'When the accused was later transferred to }Iarlingen, 
Tex.as, he was accompanied there by Miss Moore. They registered at a hotel 
as man and wife, and lived together as such in Harlingen, where accused 
held her out as his wife (R. 11). Accused was.again transfe?Ted, going to 
Laredo, Texas, Miss Moore joining him there about ten days later. The 
couple lived together in Laredo, Texas, a-s J;msband and. wife, until about 
the middle of September 1944 (R. 11,12,19-21). The accused was ma?Tied to 
Marian J. Bernhardy on 26 July 1938 at Pittsburgh, Pennsylvania (R. 24; 
Pros. Ex. 3). Miss Moore did not know of the existence of this marriage 
until accused went on leave (R. 12)_. Wal. ter1A. Hoore, the father of Joyce· 
Moore, met the accused in May or June 1943. Later, ·accused infonned 1,!r. 
Moore that he had married Joyce in Oklahoma. Accused and Miss Moore were 
living at that time in a tourist camp in Childress, and later at 702 Logan 
Avenue in LareQ.o (R•. 17,18,19). The couple visited Mr. Moore on weekends 
in Memphis, Texas, where they occupied the same bedroom (R. 18,19). About 
4 September 1944 the couple moved into a home at Laredc, with Mr. and Mrs. · 
Moore (R. 20), occupying the same bedroom. The accused stayed there for 
two or three weeks until he went on leave (R. 20,21). A child was born 
to Miss Moore on 10 August 1944 at Laredo, Texas (R. 13,20,24; Pros. Ex. 4). 
The accused, according to Miss Moore, is the father of'this child (R. 13, · 

. 20) ~ Miss Moore "held herselfn · to be the wife of the accused and did not · 
object to his referring to her as his wife (R. 17). She had been previ
ously married and divo~ced (R. 26,27). · ( . 
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The accused, after being warned of his rights umier the 24th 

Article of War, made a statement, which was reduced to writing, signed 
and verified under oath (R. 22,23; Pros. Ex. 1). In this statement 
accused ad.mitted his marriage to Mrs. Marian Bernhardy in 1938. He 

·further admitted going with Miss 1foore to Lawton, Oklahoma on 4 September 
194.3 and staying with her that night at a hotel. He asked her to marry 

h1ni 11 in a round-about way" - he "never came right out ,nth it". He· , 

stated that,thereafter they lived together as man and wife in Childress, 

Texas, Harlingen, Texas, and Laredo, Texas until in September, 1944. 

The accused ad.mitted that he is the father of' the ·child, named Ed,,ard 

Walter Manuel, born on 10 August 1944 (Pros. Ex. 1). · 


4. The accused, being p:r;operly advised of hif3 rights by the court, 
elected to remain silent, and no evidence was offered by the defense (R. 25). 

5. In addition to the.plea.of guilty the prosecution introduced full,· 
convincing and competent evidence to prove the commission of the offense 
charged beyond any doubt. The accused on 4 September 1943 commenced his 
improper and unlawful relations with Joyce Moore. At first their cohabi
tation was under all agreement t.o marry, for which the accused was in
capacitated by his existing marriage. Thereafter, for almost a year~ as 
charged, the couple lived together in Childress, Texas, Harlingen, Texas, 
and Laredo, Texas, as man and wife. This unlawful relationship was open, 

, . flagrant and continuous, the accus'.]d introducing Miss Moore as his wife 
and otherwise holding her out as such. Ha admitted being the father of 
her child, born one year afMr their first meeting. ~e commission. of the 
offense was clearly established and was properly charged as a violation of · 
Article of War 96. (CM 216152, Wells, 11 BR 111,118). 

6. Over the objection of the defense counsel, evidence concerning 
the birth of' 1/d.ss Moore I s child was received by the court. . Such evidence 
was competent.and properly admitted (Underhill, Criminal Evidenc4, 4th ea.; 
sec. 641, p. 1228}. . · . · 

I .. 
. . 

?. The accused is 28 years of. age and is married. He completed four 
years of high school end was employed as a machinist in civilian life. 
War Department re cords show· that he· had enlisted serv~ce from 29 :March 1942 
until 6 March 1943, l'lhen he was commissioned a second lieutenant, A'tmy' of 
the United States (Air Corps), and that since the .latter date he has had 
active service as an officer. · · 

s. The court was legally constituted and had jurisdiction of the 
person and_subject matter. No'errors injuriously affecting the substantial 
;rights of the accused were c01!D1litted during the trial. In the opinion of 
the Board o! Review the record of. trial ~s legally sufficient to support 
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the findin:~ as approved by the revievr.i.ng authority, to support the 
sentence as modified by the reviewing authority, and to warrant confirma
tion thereof. Dismissal is authorized upon conviction of a violation of 
Article of r:·ar 96. 

~ e. ~_, Judge Advocate. 

(~~.,,
Y..~ Judge Advocate. 

----~<~cn=-~l~e=av~e~)______, Judge Advocate. 

, 

\ 
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SPJGQ 
CM 268852 

1st Ind•. 

war Departm~nt, J.A.a.o., 	 - To the Secretary· of iiar.
DEC 301944 

1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of· the Board of Review in the case of . 

Second ~eutenant James ·E. Manuel {0-741205), Air Corps. 


2•. I concur in the opinion of the Board of Review that the· record 
of trial is legally sufficient to support the findings as approved by 
the reviewing authority, tq support the sentence as modified by the 
reviewing authority, and to warrant confirmation thereof. I recommend 
that the sentence ~s modified b;- the reviewing authority, although in
adequate, be confirmed, but that the .forfeitures be remitte_d, and as 

. thus_ modified that the sentence be carried into execution. 

· · 3. Inclosed are a draft of a letter for your signature, transmii.:. 
ting the record of trial to the .President .for. his action, and a form of . · 

· Executive action designed to carry the above recommendation into e.f.fect, 
should su~h action meet with approval.. 

~ -~ • ~~ e ,_ - 

Myron c. Cramer,· 
Major General, 

The Judge Advocate General. ,..3 	Incls. 

Incl.1-Record oi' trial. 

Incl.2-Dft ltr .for sig. . . 


• · Sec. of '.'far. 

Incl.rForm of a;ction•.. 


' 
(Sentence as modified by reviewing authority- confirmed rut remaining 

forfeitures remitted. .G.C.M.O. ·100, 24 Mar 1945) . · 
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WAR DEPARTMENT 
~ Service Foroes 

In the Office ot The Judge Advocate General 
Washington. D.C. (365) 

SPJGK 
cu 268894 

12 DEC 1944 

UNITED ST_ATES 	 ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING COMMA.ND 

v. 	 ) 
) Trial by G.C.M. • convened at 

Seoond Lieutenant ROBERT J. ) Goodfellow Field. Texas. 8 
HE):LAND (0-690889). Air ) November 1944. Dismissal. 
Corps. ) total forfeitures and confine• 

ment for two (2) yeara and ~ six (6) months. 

-~-------------------~~-------OPINION of the BOARD OF REVIffl 

LYON. HEPBURN am H)YSE, Judge Ad,vooates. 


1. The Boa.rd ot Review has examined the record of trial 1n the case of 
the officer named above and submits this, its opinion, to The Judge Advooate 
General. 

2. The aoouaed waa tried upon the following Charges and Specification.es 

CHARGEa Violation of the 93rd Article of War. 

Specification la In that Second Lieutenant Robert J. H.eiland• 
Air Corps. did, at Goodfellow Field• Texas, on or about 27 
October 1944, feloniously talce. steal and carry awa:y, TWenty 
Dollars ($20.00), lawful money of the United States, the 
property ot Major Robert L. Dul~. 

Specification 2a In that Second Lieutenant Robert J. &iland, 
Air Corps, did, at Goodfellow Field. Texas, on or about 6 
October 1944, feloniously talce, steal, and carry u.a:y lawful 
money of the United States in the a.mounts of about One 
Hundred and Thirty Dollars ($130.00), the property o: First 
Lieutenant Heywood w. Pierce, about Fif'teen Dollars (*15.00), 
the property of Captain Donald L. Cameron, a.nd about Thirteen 
Dollars ($13.00). the property of First Lieutenant Milton 
Rosenblatt. 

He pleaded guilty to and was found guilty of the Charge e.nd Specifioa.tiona. 
No evidence ot any previous conviction wu introduced. He was senteno,d to 
be dismia,ed the aervioe, to forfeit all pay and allowances due or to beoomo 
due, and to be oonfined at hard labor for a period ot two years and aix 
month.a. Th.a rovievring authority approved tho aentence a.nd forwarded the 
rocord of trial for aot1on under Article ot War 48. 
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3. Evidence. 

a. For tbs prosecution. 
I 

The evidence for the prosecution' shows that on the dates set forth in the 
specifications and at the time of the trial the accwsed we.a in the :military 
service of the United States as a second lieutenant, Air Corps, on duty with 
Section B, 2533rd Arm:! Air Forces Base Unit ate.tioned at Goodfellow Field, 
Texa.a (R. s. 10. 14,17. 27). On 6 October 1944, between 1345 and 1400. 
First Lieutenant Heywood W. Pierce and Capte.in Donald L. Cameron went to
gethe~ to what is known aa the Pr Room. (Peysieal Training Room) in the south
west corner of the BOQ Building 91 (Bachelors Officers Quarters Building. 91). 
Goodfellow ~eld. San .Angelo, Texas. There they changed into their peysical 
training clothes and left the room. Before leaving, ea.ch hung his clothes 
in the room, and each left his wallet in 'his trousers pocket. Lieutenant 
Pierce had either $134.00 or ~144.00 in his wallet, and Captain Cameron had 

I • 

$19.00 in his wallet. All such money was l8l'f:f'ul currency of the United States, 
and neither gave anyone permission to remove it or any part thereof. 

,After plqing handball together for about an hour, both the above

Jl8llled officers returned to the Pl' Room. dressed. and went their separate 

wqs. After Captain Cameron had returned to his office at approxill'lately 


· 1615, he checked his wallet and found $15.oo. in the form o:t one $10.00 bill 
and one $5.00 bill. missing therefrom. He then called Lieutenant Pierce by 
telephone and asked if he had seen anyone in the dressiDg room while he was 
there. Lieutenant Pierce had in faot seen the accused there undressing at 
the same time- he was. Lieutenant Pierce. after the telephone call., then 
checked his own wallet and found only three ,1.00 bills therein. so that at 
least $130.00 was missing from the wallet. A.fter discovering his loss Lieu
tenant Pierce reported it to tho Provost Marshal. The Provost Marshal 11did . 
some checking up and finally brought out a picture" of the accused which 
was recognized by Lieutenant Pierce as the person whom he had seen in the 
Pr Room when Ueutenant Pierce was there undressing. · 

On the day previous to the trial the accused repaid Captain Cameron 
and Lieutenant Pierce the money lost by them and stated to each that he we.a 
sorry for any inoonvenienoe he had caused them. Such payment waa purely 
voluntary and without any soliQitation on their part (R. 6-13). 

At about 1345 on the same day, viza 6 October i944. First Lieu
tenant Milton Rosenblatt also undressed in the PT Room and left his wallet 
containing 113.00 in lawful money of the United States in his trousers pocket. 
He took physical training and returned to the room about 1515. He did not, 
however, check his wallet .until about 1630. at which time. intending to pq 
& bill, he discovered at the'Post Tailor Shop that the wallet was empty. 
He gave no one pennission to take the money. The dq prior to the trial 
the accused voluntarily repaid him the money he had lost. stating. "I am 
sorry if I have inconvenienced you" (R. 14-16). 
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On 7 October 1944, Major Robert L. Duling, Air Corps. the ProTOSt 
Marshal at Goodfellow Field, evolved a plan to catch the thief or thieves 
who, between the first and tenth of each month for a period of appro.xi• 
mately six months, had been stealing money .from the PT Room while the 
officers were at physical training. In .furtherance of this plan, he put 
J32.00 in the form of one ,20.00 bill, two i6.00 bills, and two $1.00 bills 
in a. wallet (Pros_. Ex. A) with a zipper which closed the compartment thereof 
for bills. This $32.00 belonged to Major Duling and was lawful money of the 
United States. At that time Major DuliD.g ma.de a memorandum of the denomimtions, 
serial numbers, a.nd types of the bills. (Proa. Ex. C). The $20.00 bill (Pros. 
Ex. B) was a. Federal ReserTe note, bearing serial number Kl.30l 7038A.. On 
six occasions prior to 27 October 1944 this wallet was placed in clothing in 
the PT Room a.nd was never disturbed. (R. 28-29). 

However, on the morning of 27 October 1944, shortly before the 1030 

physical trainiDt; class, Sergeant Rolla B. Lunn, an investigator for the Pro

vost Marshal, and Second Lieutenant John H. Na.ffke, Assistant Provost Me.rshal, 

wen:t to the PT Room. There Lieutenant Na.t'flce changed to physical training 

clothes and hung up his trousers. At th.at time Lieutenant Naffke and Ser

geant Ltlnn checked the contents of the wallet and fowxl them intact. follow• 

ing which, Lieutenant Na.fflce placed some of his personal papers in the card 

compartments of the wallet and placed the wallet containing f32.00 as above 

described in the left rear pocket of his trousers, so th.at the wallet pro

truded slightly therefrom. From a. crack_ in the wall of a room directly 

aoross the hall from the PT Room it wu possible to observe through tho 

open door of the Pl' Room the trousers a.nd the south pa.rt of the PT Room. 

About 1025 Lieutenant Naffke proceeded. in physical training clothes to the 

physical training department e.nd lef't Sergeant Lwm at the observation point 

in the room across .from the PT Room (R. 17•20. 21-22). 


About tha.t time the accused went into the PT Room, changed clothe,, 
'and le.ft the room. Shortly after 1100 the acouaed age.in entered the PT Room, 
went directly to the trousers of Lieutene..nt Na.ffka. and removed the wallet. 
He then took out a bill, disappeared momentarily .from Sergeant Lunn•a view, 
and then returned to the trousers. rubbing the billfold with a towel. There• 
e.!'ter, he replaced the wallet in the trousers pocket, dressed. and lef't 
hurriedly. After reaohill{; the hall he returned and again'removed the bill• 
fold, rubbed it with a handkerchief, and replaced it, following which he 
left the building. Sergeant Imm. then ran to the PT RQom. secured the 
wallet, checked it and noted that the $20.00 bill was gone, a.Dd followed 
the ac9used to the Officers' Club. Goodfellow Field. Sergeant Lw:m then 
reported to Lrajor Duling and returned w-lth him to the Officers• Club, re
maining outside while Major Duling went inside (R. 23•24). There Yajor 
Duling fow:id the accused sitting at the bar. asked him to accompany him. 
and the bro rejoined Sergeant Lunn. All then went together to "Colonel 
Keene's" office • where Ma.jor Duling. ill the accused's presence, reported 
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tba.t Sergeant Lunn he.d seen the a.coused take the money. The accused first 
denied 8XlY knowledge of the matter. He wu then see..rohed by Major Duling, 
who found a $20.00 bill in the right breast pocket of the accused's blouse. 
Upon comparison with the memorandum previously me.de, the $20.00 bill wa..s 
found to fit the description of th.at listed on the memorandum. Colonel 
Keene e.nd Ml.jor Duling then wrote their names on the memorandum and sealed 
it and the bill in an envelope, which waa unopened until the trial and 
was there identified by Major Duling (R. 24, 30-32 ). 

"• • • Col. Keene said to Lt. Reiland, 'What do you have to 
aa.y a.bout th.at, Lieutenant?• Lt. Reiland replied, 'There is not 
much I can sey, Sir'. Lt. Reiland started to sey something else, 
I do not remember what it \!'&.S, but Colonel Keene interrupted him 
before he colllllli tted hims elf, and said to Lt. Helland, •Before going 
aey further I must remind you that you do not h.a.ve to ma.lee &rfl 
statement, a.nd aey statement you make will be voluntary, and &rfl• 
thing you sey can be used against you•. Lt. Heil.al:id said, 'But 
I do want to make a sta.tement, Sir', or words to that effect. I 
do not remember very definitely the exact course of the questiona 
and answers thereafter, but Colonel Keene and I questioned Lt. ,. 
Reiland at some length, and he gave substantially the seme ans,rers 
which he gave to me later, a.nd which were recorded by tae stenographer." 
(R. 37) 

Shortly thereafter on the same dq the accused was advised that he need not 
make a:ey statement; and that any statement that he might make might be used 
against him. Accused thereupon volunteered to all81rer any questiona put to 
him by Ma.jor Duling. A stenographic record was ma.de of the conversation 
and when. on the sa.m.e dey, it was transcribed, the accused voluntarily 
subscribed and swore to it. Aocuaed a.f'fixed his signature to each pi.ge 
of the doownent (R. 34). 

The voluntary sta~ment of a.c~used was admitted in evideIICe (R. 
35•37J Pros. Ex. D). In such statement the aoouud admitted the theft of' 
the $20.00 bill on 27 October 1944J that he had taken other money from the 
PT Room since 1 October l944J that he could not recall the dates or e.nounta 
of the p:-evious thefts; that all told-he took less tha.n $200.00; tba.t he 
had no acute need for the money. but wanted it so that he could bu;y extra. 
things for his wife e.nd baby J tha.t he intended to pay the money back, al• 
though he did not know to whom it belongedJ that he figured he might learn 
from the Provost l.arshal to whom the money belonged, but if he had not done • 
so wa.s going ~ give the money to ch&.rityJ that one day early in October 
he took money from several different wallets, having taken five or six 
~20.00 bills from one. a. $10.00 bill from another, e.nd a ;s.oo bill irom. 
still another. 

/ 

b. For the defense a 

'£he accused for a period of over a year has been a flying inatruo
tor under the supervision and daily observation of First Lieutenant o. w. 
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Pollan, his squadron commander, who characterizes the work of aocused as 
"Excellent". During this time the ac~used was conscientious in the perform
ance of his duties. Accused wa.s not much of a mixer with his brother off'i 
oers, and IJ.eutene.nt Pollan never se.w him gambling at cards (R. 38-39). 

From January 1944 to June 1944 accused was also under the super

vision am daily observation of Captain J. G. Neel, who also characterized 

his work u ·"Excellent•. Captain Neel never observed accused playil:lg cards 

(R. 40). 


The accused, af'ter proper warning as to his rights, took the stand 
as a witness in his own behalf. In substance, his testimony was that his 
home is on a farm at Pound, Wisoon.sinJ that he completed high school at 
the ago of nineteen during May 1942 and enlisted in the Army on 28 July 
19421 that af'ter several months of basic training at Sheppard Field, Texas, 
he entered cadet training and successively was stationed at San Antonio 
Aviation Cadet Center. Primary School at Vernon, Texas, Basic Training School 
at Enid, Oklahoma, and Advanced Training School at.Victoria, Texas. where he 
was commissioned a seeoJ:ld lieutenant on 29 August 1943 and rated a pilot: 
that he married on the same da.y- that he was commissioned;' that he was then 
sent to ,W' Central Instructors School, Randolph Field. Texas; a.nc1. after 
completing his training there was permanently assigned to Goodfellow Field, 
Texas. on 13 Octob~r 1943. In August 1943. while on leave, he learned that 
his parents were divorced, and this upset him terribly. In February 1944 
he was further disturbed when his mother remarried. In April 1944, at his 
mother's insistence, he accepted a deed to a.n eighty a.ore fa.rm which was 
subJect to a ~700.00 mortgage. Meanwhile, he was in debt for furniture he 
had bought, and his wife was. about to have a baby• which was born in ~ 
1944. Due to the fact that the medical officers at Goodfellow Field were 
so· busy, his wif'e went to a civilian. doctor, which fact put him to addi
tional expense. After her confinement he could get no help. so he had to 
pay the expenses of his wife's aunt from Chica.go and returnJ plus the in
crease in li'Vi.ng costs brought about by her presence, in order to secure 
help for hi~ wife. It then became necessary to borrow money. which he 
did. His indebtedness was further increased when his sister and her husband 
and .four children made an extended. visit •of about a month. In the meantime he 
had made out an allotment of $150.00 per month·to his wife and her_ first oheok 
did not reach them until about 15 October 1944, so that ho drew only $145.00 

. of his PS¥ on l October 1944. During September his winter flying ja.oket 
was stolen from the line. All these worries, oouplad with the fa.ct that he 
had been doing a good deal of fiying, wore him out physioa.lly, making him 
nervous and irritable, and resulted in loss of appetite am weight•. This 
condition made him susceptible to temptation, and on 6 October 1944 he took 
$158.00 tram the wallets of IJ.eutenants Pierce and Rosenblatt and Captain 
Cameron. After taking the money he re&lbed. he could not use it to PS¥ 
debts without letting his wife know or it, so he kept the money hoping to 
pay it be.ck.. During the week of 27 October 1944 he went to see Lieutenant 
Luftman, the Trial Jtnge .Advooate, intending. if possible, to fi:nd out to 
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whom the money belonged without divulging his own guilt. but Lieutenant 
Luttma.nwaa in the hospital. On 27 Ootober 1944 he took the $20.00 be
longing to Major Duling without a.iv good reason at all,. and,. after leaving 
tlie room,. he returned to replace the money in the wa.llet,. but then de
cided not to do so. He he.a never gambled and owed no debts other.than 
those above-mentioned. Ha baa now repaid Lieutenants Pieroe and. Rosenblatt 
and. Captain Cameron and took their receipts therefor (Def. Exs. 1,2,3),. 
having repaid the money voluntarily to olear up his conscience. He signed 
the confession abovementioned because the evidenoe was against him and he 
figured that by doing so he might get another che.noe. He likes to fly 
a.nd hopes that he will be given another cha.nee (R. 42-18 ). · 

4. Discussion. 

, The accused pleaded guilty to and was found ti.dl ty of 'stealing 
various SWDS ot money from his fellow officers in violation of Article of 
War 93. 

Laroeey is the taking and carrying away by trespass,. of persona.l 
property which the trespasser lcn9ws to belong to another with intent to 
deprive such owner permanently of his property. 

Once a la.roeny ie committed ·a return of the property or pa;yment 
for it is no defense to a charge of larceey (MCM. 1928, par. 149.t• p. 171). 

'~Proof'. - (a) The taking by the accused of the property as 
allegedJ (b) the oarrying away by the aocused of such property; 
(c) that such property belonged to a o~rtain other person named 
or described; ,(d) that such proper·ty was of the va.lt1e alleged, 
or of some value; and (e) the facts and circUI!lStances of the case 
indicating that the ta.king and carrying away were with a fraudulent 
intent to deprive the owner permanently of his property or interest 
in tho goods or of their value or a pa.rt of their value." 

The evidence for the prosecution,. the testimony of the accused 
and hia pleas of guilty conclusively show that the accused did. at the times 
and at the pla.oe a.lleged in the Specifications take and carry away the sums 
of money alleged which belonged to the officers named under ciroUl!!Stanoes in
dicating that he intended to deprive those officers permanently of their 
property. AA it was currency of the United States that was stolen it was 
not necessary to prove its value. 

All of the eumenta of the crime were therefore proved beyond aey 

reasonable doubt. 


5. War Department records show the accused to be 21-9/12 years of age. 
The record of trial shows him to be married and the father of one child. 
After graduating from high aahool he enlisted in the service 28 July 1942 
as an aviation oa.det. Upon the completion of his training as a pilot he was 
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commissioned aecond lieutenant• .Air Corps. J:rm:, of the United States. 30 
August 1943. 

6. The court wa.s legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the aubat&n
tial righta of the accused were committed during the trial. The Board ot. 
Review is of the opinion that the record oif trial is legally sufficient to 
support the findings and the sentence a.nd to warrant confirmation of tho 
sentence. Dismissal is authori~ed upon conviction of a Tiolation of the 
93rd Article or War. · 

Judge Advocate. 

Judge Advocate·. 

Judge Advocate. 
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ht Ind. 

Wa.r Department, J.A.G.o•• Dec 15 1944 - To the Secretary of War. 

1. Herewith. transmitted for the action of the President a.re tu ·· 
record ot trial fll1d the opinion ot the Board of Review i• tlle case of 
Second Lieutenant Robert J. Heilud (0-690889). Air Corps • 

. 
2. I concur in the op~nion of the Boa.rd of Review that the record 

of trial ia legally suffioient to support the findings of guilty a.nd th• 
sentence a.nd to warrant confirmation thereof. I recommend that the 1en
tence be con.finned, that the forfeitures be remitted, that the Federal 
RefQrms.tory. El Reno, Oklahoma., be designated u the pla.oe of oonfiiie
m.ent, and that the sentence u thus modified be carried into execution. 

·J. Ia.closed are a dra.f't of a letter for your signature tra.ruunittiltg 
the record to the President for hia action and a form of Executive action 
deaigned to carry into 'effect the recollllllendation hereinabove made, 1hould 
iuch aotion meet with approval. 

C.. 


l(y'ron c. Cram.er, 
lw.jor General., 

3 	hole. The Judge J.dvooat• Gell.flral. 
Inol.1-Reoord ot tria.l. 
lllol.2-Draft of ltr. tor 
aig. Seo. ot War. 


Incl. 3-Fonn of Ex. action. 


(Sentence con.firmed but forfeitures remitted. G.C.M.O. 65, 'Z7 Jan 1945) 
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Arm;• Service Forces 


In the Office of The Judge Advocate General 

Washfogtm, D.C. 
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SPJG~ 
CH 269057 14 OEC 1944 

UNIT.ED STATES ) SEVENTH SERVICE COivlliiAND 
) Am:IT SERVICE FOP.CF.s 

v. ) 
'l'rial by G.C.M., convened at 

Ml.jor Harry A. Muir ~ Fort Riley, Kansas, 7 November 
(0-525305),·Corps of ) 1944. Dis:-nissal. 
Engineers. ) 

OPJNION of the BOARD OJ REVIEW 
J\NDRE'iiS, FREDErl.ICK arxi BIE!'Jm, Judea Advocates. 

I 

l. The record o~ trial in the case of the o~ftcc.r named above has 
been examjned by the Board of Review, 1:;.nd the Board submits this,. its 
opinion~ to The Judge Advocate General. 

2~ The accused 'l'ras tried upon the folloT...n'g Charges and Specifi-· 
ca.tionss 

CHARGE Is Violation of the 96th Article of war. 

Specifications In tha.t 1.a.jor Ibrry A. Muir, CE, h.:i.ving 

a lawful wife then livjng, to wit, Reah Jeannette 

Lynch Muir, did, at Pensacola, Florida, on or about 

12 January 1944, wrongfully and unlawi'ully marry 

Eunica Charlotte Mosier. 


CHAn.GE IIs Viohtion of the 95th Article of War. 

Specificatj_ons In that Major H.:i.rry .A.. Muir, CE, then 

1058th Engineer Base Port Construction and Repair 

Group, APO 134, c/o Postmaster, New York, New 

York, did, at Pourthcawl, Eneland, en or about 2 

Ms.y 1944, with intent to deceive Lieuteno.nt Colonel 

J. D. Hillyer, CE, Canmanding Officer of the 1058th 
Engineer Base Port Constracticn and Repair Group, 
officially execute to the said Lieutenant Colonel 
Hillyer a certificate, to wits "To Whom It ;~y 
Concern: H:i.Ying been advised of the alle~tion fran 
.American Red Cross·of ~hatten, Kansas that woul~ 
indicate tha. t I had committed biga.'lly. This is to 
certify that I have not consu.mated a second marriage 
and consequently am not gi1ilty of the allegation. 
I am :t'ully aware of my rights under the 24th A.W. 
SIGNATURE /s/ Harry A. lJuir, M:ljor, ~.E. 11 , which 

http:Lieuteno.nt


074) 

Cdrtificate ~~>?s J<no1•m by the ::.aid l.hjor Harry l•.• 
1.ruir, CE, to be untrue, in that he mar:-:ied Eunice 
Cr.arlotte L;.osier on 12 January 1944 at Pensacola, 
Florid:i., and thereai'ter lived with her as h11sband 
and wife. 

He pleaded not [:Uilty to and was found guilty of the Charges and Speci
fications. No evidence of previous C"nviction was introduced. He was 
sente~ced to dismissal, forfeiture of all pay and allowances due ar to 
becorr.e due 3.11d cor.fine,ucnt at hard labor for six I1'!onths. The reviewing 
authority approved the ~entenci:i, remitted the forfeitures and confine
ment, and forwarded the record of trial for action under Article of ·war 
48. 

3. The evidence shows thp.t on 1 October 1919, at st. Louis, 
Missouri, the accused married Reah Jeannette Lynch, who is living 
arrl resides :in· lianhattan, Kansas. Reah has never been divorced fro.n 
accused, and the marriage has not been dissolved. In 19J7, Reah was 
admitted to the Y..a.nsas State Hospi.tal for the Insane, Topeka, Kansas. 
She remained· there.:~ a patient for appro::::imately a :,-e.:::.r (Ex. A). 
On 12 Ja.n,1ary 1941?-,• at Pensacola, Florida, accused and Eunice Charlotte 
J.fosier were rrarried (EY.s. q, D). Af'ter the ceremony they "lived 
togeth'3r as husband and wife" (Ex. E). 

On 1 and 2 IJl.y- 194L.., Lieutenant Colonel J. D. I!illycr, Corps 
of :&lginoers, was comr.anding office:t of the 1058th Eneineer Base Port 
Construction ;;..nd Repair Group, of which organization accused ms a 
member. On 2 May 1944, accused gave Lieutenant Colonel Hillyer a cer:.. 
tificate signed by accused and reading as follows: 

111.ts.y 2 - 44 
H.M. 

CERTIFIGA'l'E 

To ';/horn It. r:'iay Concern a 

Having been advised of the allegation from 
Aroorican Red Cross of limhatten, Kansas that would indi
cate that I had CO!l?llitted bigamy. This is to certify 
that I have not consumated a second marriage and con
sequently am not guilty of the allegation. I am fully 
aware of my rights under the 24th A.'!f. 11 (Exs. H, I) 

With.out objection by the defense; a statement nacte and siene::J. 
by acC'.1sed ?11?.s received in evidence (R. 6; Elcs. F, G). Apparently it 
was made to Ma.jor Charles T. Shanna:r, J.A.G·.D., on 19 July 1944 at· 
Base Section Number 2, CZ, ~"'I'OU~, APO #350. A.lthough rio evidence was 
introduced to show the circumstances under -which it was made, the · 
statement itself con:t;;.:.rs language disclosing that accused received · 
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the necessary infornk.tion relative to his rights a~d the defense did 

j. • 
not object to its admission. In the statement, accused admitted both 

marriage::;. By his first wife he has four children, :r:anzing from a 

sen about twenty-three years of age to a daughter about sixteen. He_ 

has allotted $130 per month to his first wif~. Under proper manage

ment., this s:um is adequate to take care of the family, but the first 

Mrs. ~:!:' wastes money. ,.s recently as Z7 June 1944., accused has 

received ;yord of his first wife, and, so far as he knmw, s.1i.e is alive. 

They have not been divorced., al though in December 1943, accused can

menced divorce proceedings in Jacksonville, Florida, and 11Harrison11 , 


his lav.,yer, ,vas "ver-<J confident" that he wo.ild win the case. The case 

is II still open11. 


Since their marriage, accused and 11Charlotte11 , his second 

wife, have lived together as husband and wife. She is the beneficiary 

of his government insurance, and he named her as his beneficiary for 

"emergency care". During the latter pa.rt of February 1944, accused 

left for overseas. -


Reah,. the first Mrs. Lfu.ir, has never been a wife to accused, 

and s:ince 1923 or 1929 they have not occupied the ·same bad nor had 

intercourse with one another. · She did not take proper care of the 

children n·or run the house in proper fashion. She }iad no conception 

of the value of money. She was mean an.,d vindictive, and on various 

occasions struck or slapped her parents, ·her children, and accused. 

On one occasion she tore a new dress off the older daughter because 

she thought that the Qaughter should have bought it for her. There 


· was a f~ht, an1f riext morning the daughter left home. At one time 
- the first :Mrs. Uuir told tne older sen that he would have to leave 

home. 

Subsequently, when the older daughter, Rhea Jane, married 

and brought her husband to call, Mt·s~ !.filir, ~he first, told him that 

he had married a girl who was no better than a wanan of the streets 

and who had 111ived with a man in Salina". 


Continuing the 11 confession 11 , accused stated that his first· 

wife• s physical condition is "perfect" and that she is· not "mentally 

unbalanced". She belaigs to various.clubs and ttcan b~ desirable as 

far as conduct is ccncerned". In 1937 she was committed to a· state 

hospital for mntal ·and nervous cases. Accused caused her to be sent 


-there because she had -written an instructor at .Kansas State College, 
suggesting tra.t he take her with him m bis summer vacation. - She 
remained in the insti~tion about three er four months. 

Wtien accused married his _second 11wife 11 , his organization had 

received overseas orders. Accused .believed that his chances o:t re

turning were poor, and trat if· he failed to cane back, the ch~ldren 


· would not receive any benefits fran his insurance.· _The l!larriage was 
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entered into for the purpose of making a home for the two younger 
children, accused's lawyer assur:ing him that the divorce would be 
granted. Charlotte (wife number two) and accused could see no other . 
way to protect the chUdren and give them a. home. If the fir.st wif'a 
is obliged to go to a11 'institution again, the two younger children 

-will go to Charlotte. at present, James, the younger son, Vlho is 18 
years of age, is with his grc!,ndruother, and Nancy 1tlrie, the younger 
daughter, Vlho is 16, is .with her mother. Harry, the elder son, is 
in :Mexico, and Rhea Jane, the elder daughter, is widowed and residing 
in Houston, Tex.as. James knows Charlotte. The older daughter knows 
::::ha.rlotte, knew of the second Riarriage, and- considers Charlotte her 
mother 11as to feeling and love for one another". 

In the ''confession", accused admitted having made the state
ment (E:c. H) ascribed. to him in the Specification of Charge II, and 
he admitted that Lieutenant Colo!lel Hillyer was his commanding officer 
at the time. In stating,,/'1I ~ve not consume.tad a second marriage and 
consequently am not guilty· of the allegation", ha intended "evading" 
Lieutenant Colonel Hillyer's question (Ex. F). , 

The prosecution offered and there -was received in evidence 

a "statement of service" of .accused (R. 5; Ex. B). This document 

shows his various <5.uties and performance ratings, which latter vary 

from superior to satisfactory. 


4. The defense introduced :in evidence a letter to accused. from 
Julius s. Harrison, a lawyer of Jacksonville, Florida, said by the 
defense counsel to be the Harrison referred to by accused in his stat&
ment (R. ?; ElC. 1). The letter was dated 25 October 1944, and referred 
to a "case" and to prior correspondence (Ex. 1 ) • The defens'e also 
introduced a document purport:ine to be a receipt for a money order in 
the amount of $25, sent to Harrison by sanecne (R. 7J Ex._2).' 

Mr. Ira S."lyder, a lawyer of M:mhattan, Kansas, testifiod as 
follows, On 12 October 1944, accused came to Snyder's office ·and .. 
told Snyder that he W'd.S 11a very unhappy man," who had been 11 in constant 
sorrow for ten years or more". He told Snyder of his wife and four 
children, and expressed worry about his younger daughter. Water was 
"running rot of" his eyes, although he 11wasn•t sobbing or cryingn. , 
He told Snyder that he did not want to harm the mother of his children 
any more than necessary. llis relations with Mrs. Muir (the first) 
he described as having been 11varied and depressing 11 • He had hoped 
never to cane back from overseas, in 'Which event his daughter "could 
get" his insurance. Abcused' s appearance was 11depressing 11 to Snyder. 
Snyder dictated for accused a petition for divorce (R. 8, 9). A copy 
of the divorce petition- was received in evidence (R. 9; Ex. 3). It 
charges the wife with gross neglect of duty and extreme cruelty.' 

I 
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Continuin6 his testimony, Snyder stated that both he and 

his secretary were word.ad about accused. Pendine further investi 
_	gation, Snyder did not file the petition. He found out about Mr~. 
Muir's previous incarceration in, the hospital for the insane. After 
talking to "Dr. Brewster", a clergyman, Snyder decided not to file 
the divorce petition, since to do so might so shock Mrs. Muir as to 
render her insane again. A. few days .later, witness again saw the 
accused., who was in the hospital at Camp Funston. Sobbing, accused 
told Snyder that immediately before his departure for England, in 
order to protect his children, he· had married a wonan in whom he had 
confidence am who he thought would look after "his child".. He ·told 
Snyder trat he had tried to obtain a divorce in Florida, but trat 
"it radn 1 t rosulted in anything". After this interview, Snyder visited 
the first Mrs. Muir, whom he descrilied as 11a woman abandoned of a 
soul11 • Her clothes were disheveled, a.rrl the liv:ing room was dusty. 
She· asked whether accused was in the United States, and she -..,;anted. 
$6o,ooo in the event of a divorce, although after talking with Snyder, 
she 101,vered her tenns to "$15d.oo or whatever (accused) was paying 
her over a period of ten years 11 •• Snyder testified that he co:11.d see 
"the terrible situation that this man r..as been under for probably 
many years" (R. 9, 10). 

The accused testified. He· reiterated v;hat he had said in 

his "confession" about the failure of the first 1ft-s. 1fuir properly 

to care £or the children and· about his second marriage, made to as~· . 

sua.ge his ,,arries concerning them (R. 13-15). Du.ring .1943, he received 

a letter from his younger daughter, saying that she intended to run 

a7tly from home because she 11couldn1 t stand it there any longer". 

His older daughter also wrote him, asking him 11to do somethi.ng about 

the children". About 22 December 1943 .(R; 15), while on the way to 


. IIQordon Johnson, Florida", accused stopped at Jacksonville am con
sulted Harri$on, who assured him that it would take only about thirty 
days to 11put through" a divorce proceeding and that in Florida it is 
permissible· to ranarry. "as soon as the divorce is granted 11 • Harrison 
also assured him th9.t 11 there wouJ.·d be no doubt :in· the world" of his 
receiving the divorce. After arriving at "Gordon Johnson", accused · 
ngot in contact ·with" Miss Mo~ier, whom he had known for a number of 
years, and who said she would be "glad to take care of the youngsters" 

· for him •. Early in January, prior to the twelfth, accused returned 
to Jacksonville arid started the divorce proceedings. Then his organi
zation was alerted for ove'l'.'seas (R. 13). About 9 or 10 January, he 
telephooed Harrison, who told him that there bad been no c'Dntest or 
objection arrl that the divorce wculd 11 go through" (R. 16-1?). Not 
until accused arrived overseas did he learn that Mrs. Muir had con
tested the divorce and that the ms.tter wruld have to ''rest" until his 
return to tho United States. After his return, he consulted Ira ' 

· Snyder about· starting new proceedings (R. 14). 

When accused married Cl~rlotte ~fosier, he did not know whether 

the divorce- had been granted; and did not 11 contact 11 Harrison to find 
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out (R. 17). Charlotte knew that he had not been divorced from his 

first wife {R. 14). Accused would not have married unless he hs.d 

been positiye that the divorce was llgoing through" (R. 1.5). He 

realizas that· he 11must have been temporarily insane due to t.h3.t 

WOITY and everything"· (R. 14). · 


5. The bigamy and executicn o.f the .false certificate were con..:. 
'elusively proved; in fact,. the accused admitted thEm. The seccnd 
marriage, solemnized .in F1.orida by a notarJ public, -was legal (Fla. 
Stat. Ann., 1944, secs. 741.0l, 7Li,l.07). At the time of tra.t mar
riage, _the accused admittedly knew that he was still married to the 
first Mrs •• lltiir• .lssuming the truth o.f accused's account of the first 
Mrs. Muir• s deficiencies as wife an:i mother, and the purity of purpose 
actuating him.in contracting a second marriage, the fact relll'lins ·that 
he was cognizant of the bigamous nature of that union, and it is . 

· startling, to say the least., that he should have resorted to a felon
ious act to remedy a family situation which, it wruld seem, could have 
been relieved by lawful and less drastic measures. 

The argument th.at Charlotte• s knowledge of the accused I s 
marital status is a defense to the ·accused, is untenable (Fla. Stat. 
Ann., 1944, secs. 799.01-799.03; Miller., Criminal I.aw, P• 425). 
Bigamy does not depend upon the innocence of the second spouse (Ibid.). 

In connection with the Specification of Charge II, it is 
alleged tra. t accused executed the false certificate at Fourthcawl, 
»igland. The proof did not include the place of execution. lic,Never, · 
it is apparent from the recoro of trial that accused ..as not misled 
and that the false certificate received in evidence and referred to 
by the accused in his statement and testimony, was the same certifi 
cate .set forth in the Specification. Furthermore, the tacts concerning 
the offense were proved in sach detail that double jeopardy is beyond 
the realm of possibiUty. Under the circumstances, the exact place. 
of execution becomes immaterial, and the failure to prove it did .not 
injuriously affect t.h.e substantial rights of the accused (A.W•. 37) • .. 

6. War De~:rtment records show that accused is 49 years old and 
married. He has four children, two of whom are minors, He graduated 

, 	 fran hi©'! school am attended Kansas State .Collei;;e for five years, 
receiving a 11 special11 degree in mechanical and civil engineering. 
For many years he has been in the building ccnstruction business, 
an:i he has acted in a supervisory capacity as a superintendent of 
building construction. He served in the last war as an enlisted man 
for al.most two years. On 14 June 1943, he was appointed major, Army 
of the United States, and he entered upon active duty on 5 August 1943. 

?. The court was legally constituted and had jurisdiction of 

the person and the. subject lll'l tter. No errors. injuriously affecting 
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"the substantial r:j_ghts of the accused were CQI111litted during tha trial. 
In the op::.nion of the Board of Revievr the reco!"'d of trial is le;:;D.l.zy 
sufficient. to· support "the findin,;s, to support the sentence as modi
fied by the reviewing authority, and to ,,arrant confirration thereof. 
Dismissal is ms.ndatory under Articla of Viar 95 and authorized under 
Article of 'Jar 96. 

_____.(_o_n__l_e_a_v_c__)..______, Ju.di:;e Aivocate. 

Judge Advocate. 

~ , Judge .\r:lvocate.~[2--
. / 

/ 
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1st Ind. 

War Department, J.A.G.o., DEC 2. 71944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Major Harry A. Muir (0-525305), Corps of Engineers. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings, to 
support the sentence as modified by the reviewing authority, and 
to warrant confirmation thereof. I recommend that the sentence as 
modified by the reviewing authority be confirmed and carried into 
execution. 

J. Inclosed are a draft of a letter for your signature, trans!. 
mitting the record to the President for his action, and a form of 
Executive action designed to carry the above reconnnendation into 
effect, should such action meet with approval. 

Myron C. Cramer., 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl l - Record of trial. 
Incl 2 - Dft. ltr. for 

sig. s/w. 
Incl 3 - Form of action. 

(Sentence as modified by reviewing authority confirmed. 
G.C.M.O. 54, Zl Jan 1945) 



------------------------------

WAR DEPARTMEN'r 
J.rrn:, Servioe Forces . 

In the Office ot The Judge .A.dvoce.te General 
Washington., D.C. (381) 

SPJGX 
CM 269101 14 DEC 1!544 

UNI7ED STATES ) THIRD AIR FORCE 

v. Trial by G.C.M., convened at 
Drew Field., TaJnPa• Florida., 13 

Second Lieutenant EDWARD October 1944. Dismissal. 
L. MINIOll (0-832668)., Air 
Corp1. I 

------------------------~----OPIBI01l ot the BOARD OF REVIEII' 

LYON., m:PBtlR?l am MOYSE., J\nge .Advocates. 


1. The Board ct Renew has examined the record of trial in the oaae 
of the officer JWned above e.Ild submits this, its opinion, to The Judge Ad
vocate Gemiral. · • 

2. The acouaed waa tried u~on the following Ch&.rges aild Speciticationaa 

CJURGE Ia Violation of the 96th Article of War. 

Speciticationa In that Second Lieutenant Edward L. Minion., 
Air Corps unassigned, attached to Squadron S, 337th AU 
Bue trnit (CCTS F), Venice Anrr .Air Field., Venice. Florida., 
did. at or near the Venice A:rl11:/ .Air Field. Venice, Florida. 
on or about 26 September 1944. wrong.fully rlolate paragraph 
16a (l)(d)., Section II. Ail' Regulation No. 60-16, dated 6 
:March 1944, by' flying a military- airplane at an 'altitude of 
less than 500 feet above the ground. 

CRA.RGE Ila Violation of the 83rd Article ot War. 

Specifioationa In that Second Lieutenant Edward L. Minion, 
• • •, did a.t or nea.r Venice A:rrq Air Field• Venioe. Florid.., 
on or about 2~ September 1944, through neglect., suffer a 
BT-13B airplane of the value of approximatel7 #21,000.00, 
military property belonging to the Ulited States, to be 
damaged by striking the Gulf of Mexico. . 

He pleaded not guilty to alld. was tou:nd guilty ot the Charges and Specifica
tions. No evideIIOe wa.a introduoJd of a.rr:, previous conviction. He was sen
tenced to be dismissed the service. The reviewing authority approTed the 
aentenoe alld forwarded the reeord of trial for action under Article of We.r,a. 

3. Evidence. 

http:21,000.00
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a. For tbs prosecution. 

Paragraph 16 of Army Air Forces Regulation No. 60-16 ot 6 Ma.rah 
lS44, prohibits the operation of Army Air Force aircraft in the United 
States below an altitude of "500 feet above the ground II except during 
take-o.ff' alld landing (Pros. Ex.A). The accused, a second lieutenant in 
the military service of the United States, was scheduled by the Opera.tiona 
OffiGer of Arrrrr Air Forces, Venice, Florida., together with Second Lieu
tenant Ha.rold Yi. Burch to pilot a BT-13 "ship" at 1030 27 September 1944 
(Pros. Ex. B). At that time and plaoe the a.ooused and Second Lieutenm 
Harold W. Burch took off in the basic trainer described Gn an instrument 
flight during which the.former was to a.ct as sa~ety pilot and the latter 
as the instrument pilot. The plane was dual-controlled so that Lieutenant 
Burch could fly it by instruments while under the hood and the acouaed 
could take over control from his position in cue of necessity. Lieu• 
tenant Burch flew the plane for about an hour by instruments and then sig
nalled the accused to taka over control. This flying by instrument was 
done at a.n altituje of 3000 feet, or more (R. 6). 

The accused thereupon took over the piloting of the plane to fly 
it back to the field. Re immediately put the plane into a steep dive over 
the Gulf of Mexico and as he was making a right turn and levelling oft the 
plane struok the surface of the water. One of the landing wheels hit first, 
the plane's right wing tipped alld. then the s ta.bilizer hit the water. Ao• 
oused got tho plane off the water and returned to the field where he was 
instruoted to land on the right side 0£ the runway because of his missing · 
wheel. The landing gear minus the wheel oaused the landing plane to tilt 
so that its propeller struok the ground a.nd was damaged. Lieutenant Burch 
endeavored. to oontaot the accused by the interphone as the pla.ne wa.s being 
piloted by the aocuaed in the steep dive but wa.s unable to do s0 because 
the phone was not operating (R. 6,7). · 

' There was admitted in evidence without objeotion a written etate
ment signed and ,worn to by the aooused (Pros. Ex. C} wherein the a.ooused 
1ta.ted I 

"Before I came back to the Field I dove down on the water•. 

' lty right wing hit the water and also my right wheel was lmooked 


,ott • • • so I returned to the Field and oalled for landing 

· instruotiona. I wa.a pilot 1n the airplane when it hit the 

water." 

' 
It wu etipulated that "the damage done to the airplane, military 

property of the United States, on the above date totaled 84,212.00" (R. 10) • 

.!?.• For the defense~ 

/ 

http:84,212.00
http:take-o.ff


(38J) 


Having been fully advised as to his right to remain silent, to 
make an unsworn statement, or to testify under oath, the aocused elected. 
to testify. He stated that it had been over a month before the 26th of 
September sinoe ha had flown a BT-13B aircraft. His total flying hours on 
that t~rpe of plane were 71 hours. At the time in question he took over the 
control of the plane from Ll.eutens.nt Burch and flew it down to 11see what 
the water looked like 11 

• There was a haze on the surface of the water and 
hs misjudged the altitude. He had no idea that he was about to strike the 
water·until the plane actually hit. Ha thereupon flew back to the field 
a.nd landed aocording to in.struotions. He is 21 years of age and fe.r.rl.liar 
with the flying regulation.a, but did not think of them when he flew down to 
soe the water (R. 13 ). His total flying time of all types of planes totaled 
318 hours (R. 14). 

, 4. The evidenoe for the prosecution and the testimony of the aocused 
conolusively show that on 26 September 1944 accused was engaged in a flight 
over the Gulf of Mexico.in a military air-oraft, belonging to tlte United States, 
and took over its control at an altitude of approximately 3,000 feet. Accused 
proceeded to put the plane into a steep dive and not only descended to an al
titude of less than 500 feet above the Gulf, but through failure to exercise 
good jw.gment or through laok of skill or carelessness suffered the plane to 
strike th~ waters of the Gulf and to be damaged thereby to the extent of 
$4,212. There were no meoha.nioal defects in the plane, there were no inter
vening faotors which caus~d aoo~ed to lose oontrol, and there was no necessity 
or military reason for the desoent, aooused being aotivated solely by a desire 
to "aee what the water looked like". Even if this were a valid reaaon (and 
there is·no oontention to that effect) it is apparent that the surfaoe of the 
Gulf was visible from a far greater height than 500 feet. Aoou.sed admitted 
that he had aotual knowledge of the regulations which prohibit flying military 
airoraf't at an altitude of less than 500 feet above the ground, and that M 
violated these regulations in the manner described in the Specifioation of 
Charge 1.· In the opinion of the Board, therefore, tho evidence fully supports 
the findings of guilty of both Charges and the Specification under each. 

With regard to Charge I and its Speoifioation, while the flight was 
over the Gulf of Mexico at the time of the violation, the term "ground" in 
paragraph 16 of Arrrr3 Air Foroes Regulation 60-16 refera to the earth's sur
face and inolw.es both land and water (CM 260637, Arthur). A violation of 
these regulations constitutes an offenae under Article of Wa.r 96 (CK 260657, 
Arthur, CM 261063, ~', CM 263303, Varnell). · 

Yllth reference to Charge II and its Specification, there is no 
doubt whatsoever that the damage to the pla.ne in the a..'UOunt specified was 
caused by its impact with the waters of the Gulf' as a result of the unneces
sary and unauthorized dive initiated by aocwsed. The primary purpose of the 
r~gulations prohibiting low flying is the protection of life and property. 
Accused, admittedly a flier of limited experienoe, intentionally put his 
plane into a dive for no reason other than the gratification of a personal 

http:inolw.es
http:Mexico.in
http:Ll.eutens.nt


desire to "see what the water looked like 11 
• His lack of experience or inability 

to-judge altitude, while violating the positive provisions of a prohibitory 
regulation, unquestionably caused the contact with the water, with the resul
tant da.raa6e to the plane. Aooused's action, therefore, olearly constitutes 
negligence under Article of Wa.r 83. In a. discussion of this Article, the 
:Manual for Courts-Martial, 1928, says at page 158a 

. "**•A suffering through neglect implies an omission to 

take such measures &a were appropriate under ~he circu:mstanoes 

to prevent a probable loss, damage, etc. 


"The wilful or neglectful sufferance specified by the Ar• 

tiole may oonsist in a deliberate violation or positive disre

~ of some specific injunction of law, regulations, or ordersJ 

or it may be evidenced by suoh circumstances as a reckless or 

unwarr1U1tad parsona.l use of the propertyJ • • •• 11 (Underscoring 

supplied.) · 


There is nothing to indicate that accused deliberately intended to 
strike the water, but criminal intent is not a necessary element of the of• 
fense of violation of Article of War 83 .-rr;: special neglect of a. positive 
and gross ol_laracter" is all• that need be established rifinthrop's Military ' 
Law and Precedents, 2d Edition, p. 559J CM 260637, Arthur). In the opinion 
of the Board ot Review every element of the offense with which a.coused is 
charged under Article of War 83 has been established a.nd the evidence... t'ully 
supports the findings·tha.t accused through neglect suffered the Govermnent'• 
plane to be damaged (CM 233196, Bell~ 19 B.R. 369J CM 260637, Arthur). 

5. Wa.r Department records show the 8.ccused to be 21 yea.rr3 and. 9 months ' 
of age, single, and a high school graduate. Ha enlisted in the_servioe on 
10 December 1942, entered active service in the Array Air Forces ~9 Febr~ry 
1943, and upon completion of his training as a. pilot on 23 May 1944 he wu 
commissioned a second lieutenant. 

6. The court wu legally constituted ,a,nd had jurisdiction of the . 
person and. the offenses. No errors injuriously a.ffeoting the substantial 
rights of the accused were committed-during the tria.l. In the opinion ot 
the Boa.rd of Review_ the record of trial is legally 1uf.fioient to •upport 
the findinG• of guilty and the sentence a:cd to warrant con.firms.ti on of the 
sentence. ·Dismissal is authorized upon conviction of a viola.tion of either· 
Article of.War 96 or Article of War 83. 
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1st loo. 

v:ar Department, J.A.G.O., 	 - To the Secretary of War.
DEC 19 1944 • 

1. Herewith transmitted for the action of the .President are the 
record of trial and the opinion of the Board of Review in the case of 
Second_Lieutenant Edward L. Mi!llon (0-832658), Air Corps. 

2. I cmcur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. 

3. Consideration has been given to the attached memoranc:h.lm from 
Lieuterant General Barney M. Giles, Deputy Commander, Anny Air Forces, 
dated-12 December 1944, stating that he is familiar with the facts in this 
case and recommending that the sentence to dismissal be confirmed but com
muted to a forfeiture of $50 of accused I s pay per month for a period of 
six months, in which recommendation I concur. 

4. Ir:closed are a draft of ; letter for your signature transmitting 
the record to the President for his action and a fom. of Executive action 
designed to cit.rry- into effect the recommendation hereinabove made, should 
such action meet with approval. 

Myron C. CrBJUer, 

llajor General, 


The Judge Advocate General. 


5 	Incle. 
Incl.1-Rec. or trial. 
Incl.2-Drft. of ltr•. for 

sig. of S/N. 

Incl.J-Form of Action. 

Incl .4-Memo. fr. Lt.Gen. 


Giles, 12 Dec. 44. 

Incl.5-Ltr. fr. Mrs. Laura illnion 


8 Dec. 44. 


(Sentence confinned but commuted to forfeiture of $50 per month 
for six months. G.C.M.O. 71, 12 February 1945) 
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WAR DEPAR'.IlIENT 
A:rm,y Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 
 (387) 

SPJGN 
CM 26910.3 10 JAN 1945 

UNITED STATES ) THIRD AIR FORCE 

v. 	 ~ Trial by G.C.:!.f., convened 
·) at !JacDill Field, Tampa, 

First Lieutenant 1.IILTON E. ) Florida, 30 October 1944•. 
· ZOLLER (0-649445), Air Corps. ) Dismissal. · 

OPINION· of the BOA.RD OF REVTh'V{ 
LIPSCOBB, O'CONNOR and GOLDEN, Judge Advocates 

- . 

1. The Board of Review has examined the record of trial in the 
case of the officer na"l'.ed above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused ;was tried upon the following Charges and Specifi 
cations: 

CH.4.RGE I: Violation of,;the 61st Article of War. ~. 
Specification: In that First Lieutenant l·iiltoi\ E•. Zoller, Air Corps, 

Squadron s, 11'acDill Field, Tampa 8, Jflorida, did, without proper 
leave, absent himself from his organization at NacDill Field 
from about 0900 30 July 1944, and did remain absent without 
pro?er leave until apprehended by military police at or near 
St. Petersburg, Florida, on or about 1315; 2 August 1944.• 

CHA.I-1.GE II: Violati~n of the 95th Article of War. 
/ 

Specification 1: In that nrst Lieu~nant Milton E. Zoller, Air Corps, 
Sauadron S, UacDill Field RTU (HB), EacDill Field, Tampa 8, 
F;Lorida, did, at Tampa, F1.orida on or about i4 July 1944, ,nth 
intent to deceive 1,irongfully and unla,vfully make and utter t6 
the Hotel Floridan, Tampa, Florida, a certain check in words 
and figures as follows, to wit: · 

Tampa;.ri.orida July 14 1944 

Pay to the Order of HOTEL FLORIDAN · 

Dollars Cents 
15 00 

Fift~en and no- - - - - - 100 Dollars 

http:CHA.I-1.GE
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To Amalgamated Trust & Savings 
111 So. Dearborn Street 

Chicago, Illinois 

s/Milton E. Zollar, 
1st Lt. AC 0-649445 , 
MaeDill Field, Section S 

and by means thereof, did fraudulently obtain from Hotel 
Floridan, Tampa Florida cash o:t the value of $15.00, he the 
said First Lieutenant Milton E. Zoller, then well kno"IVing that 
he did not rave and not intending that he should have suffi 
cient funds in the Amalgamatad Trust and Savings Bank ( o:f.' 
Chicago) for the payment of said check. 

Specification 2: (Finding of guilty disapproved by reviewing 
authority. ) 

Specification 3: 1n that First Lieutenant Milton E. Zoller, 
Air Corps~ Squadrons, MacDill Field RTU (HB), MacDill 
Field, Tampa 8, Florida, did, at ~KaeDill Field, on or about 
19 Juzy 1944, with intent to deceive wrongfully and unlaw
fully make and utter to the MacDill Field Officers 1 Mess 
for cash, a certain check, in wrds and figures as follows 
torit: . 

Tampa, Fla. 19 July 1944 

Pay to the order of MACDILL FIELD OFFICERS 1 MESS 

Fifteen and no--------100 Dollars 

To Amalgamated Tr;ust and Sayings Bank 
· Name of Banlc 

Chicago Ill, 
Location of Bank 

s/Milton E. Zoller, 
1st Lt. AC, 0-649445 
Section S 

- 2 
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' and by means thereof, did fraudulently obtain from the MacDill 
Field Officers' 1Iess, MacDill Field, Tampa 8, Florida cash of 
the value or $15.00, he the said First Lieutenant Milton E. 
Zoller, then wall ]mowing that he did not have and not intending 
that he should have sufficient funds in the Amalga11ated Trust 
and Savings Bank (of Chicago) for the payment of said check. 

Specification 4: In that First Lieutenant Milton .E. Zoller, Air 
Corps, Squadron S, MacDill Field RTU (HB), MacDill Field, Tampa 
s, Florida, did, at MacDill Field, on or about 25 July 1944, 
with intent to deceive lfl'ongfully and unlalrfully make and uter 
to the MacDill Field Orricera I Mess for cash, a certain check, 
in words and figures as f"ollows to rlt: 

$10.00 Tampa, Fla., July 25 1944 

Pay to the order of MA.CDILL FIELD OFFICERS I MESS 

Ten and ·no---------·-----100 Dollars 

To Amalgamated Trust and Saying§ Bank 

Name of Bank 


111 So. Dearborn St. 

Chicago Ill 


Location of Bank sftfi_lton E. Zoller 
1st Lt~, A.C o-649445 Section S 

and by means thereof, did fraudulently obtain from the 
MacDill Field Officers' Mess, MacDill Field, Tampa 8, Florida 
cash of the value of $10.00, he the said First Lieutenant 
Milton E. Zoller, then well knowing that he did not have and 
not intending that he should have sufficient funds in the 
.Amalgamated Trust and Savings Bank (of Chicago) for the pay
ment of said check. 

Sp,cification 5: In that First Lieutenant Milton E. Zoller, 
Air Corps, Squadron S, MacDill Field RTU (HB), MacDill 
Field, Tampa 8, Florida, did, at 1facDill Field, on or about 
27 July 1944, with intent to deceive wrongfully and unlaw
fully make and utter to the MacDill Field 0fficere I Mess 
for ca.sh, a certail} check, in words and figures as follows 
to wit: 
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~?10.00 T.a'11pa Fla., . · · July 27 1944 

Pay to the order of HA.CDILL FIELD OFFICERS 1 · MESS 

Ten and no----~-------- 100 Dollars 

To Amalgamated·Trust and Savings Bank' 
Name of Bank 

· s/Milton E. Zoller, . 
lll So Deaborn St Chicago. Ill .1st Lt AC 0-649445, Section S 

Location of Bank 
. . . 

and by means thereof; (,iid fraudul·ently obtain from the MacDill 
Field Officers' Mess, I!;.acDill Field; Tampa 8, Flori<;la cash of the 
value of $10.00, he the said First Lieutenant :Milton E. Zoller, ._ 
then well knowing that he,did not have 'and not intending that he 
should have sufficient funds in the Amalgamated Trust and Savings 

. Bank (of Chicago} for the payment of said check. · 
' 

Specification 6: In that First Lieutenant Milton E. Zoller, Air Carps, 
Squadron s, MacDill Field RTU (HB), did, at Batista Field, Ha~:, 
Cuba, on or.about 22 July 1944, with intent to deceive, wrongfully 
and unlawfully wea;r' certain decorations Bnd service ribbons, to:.wit: 

Silver Star 
Soldiers 1.Iedal 
Distinguished Flying Cross 
Purple Heart · · · 
Air :Jedal with two (2) Oak Leaf Clusters 
1siatic Pacific Theater Ribbon with three (3) Battle Stars·· 

then well knowing that he, the said First Lieutenant Milton E • 
.Zoller:, was not entitled to wear said decorations and service 
ribbons. 

The accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. He was sentenced .to be dismissed the service. The 
review.ing authority ·disapproved the findings of guilty of Specification 
2 of Charge ·II and approved only "so much of the findings of guilty of 
Specifications 1, 3, 4, and 5 of Charge II and of Charge II as•involve a 1 

finding of guilty of wrongfully and unlawfully making·and uttering the 
checks described, of the-values, to the payees, and at the·times and 
places alleged, and by means thereof obtaining the sums alleged from the 
payees alleged, in violation of " Article of War 96. The sentence was 
also approved, and1the record of trial was forwarded ~or action under 
Article of War zs. · 

i 
· · , · 
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. 3. The evidence for the prosecution shows that the accused 

absented himself rrithout leave on 30 July 1944 from Squadron s, 

FacDill Field, Tampa 8, Florida, to which he was attached (R~ 5; 12; 

Pros. Ex. A). He ~·;as apprehended by Sergeant Paul J. Greison of the 

Military Police at the Tides Hotel in St. Petersburg, Florida, on 2 

August 1944 and was immediately returned to MacDill !ield (R. 6-7). 


Shoxtly before, on 14 July 1944, the accused executed a check in 

the sum of fifteen dollars drawn on the Amalgamated Trust & Savings Bank 

of Chicago, Illinois, ,and o~tained the face amotmt in cash from the Hotel. 

Floridan of Tampa, Florida, which was designated as the payee. The balance 

to h:Ls credit on that date at the drawee bank with whom he had maintained 

an account for at least several months was only :;::13.31 (R. 7-8; Pros~ Exs. 

B, H). Upon being presented for payment the instrument was returned with 

the notation "not sufficient-funds 11 (R. 7-8; Pros. Exs. B, M). The hotel, 

on 29 .July 1944, wired the accused advising him of the dishonor and re

questing that he remit an 11amount to cover" (R. 8-9; Pros. Ex. C). Not 

havine received a r:1ply, the hotel, on 2 August 1944, sent a le.tter to 

the Commanding Officer of "Section S11 :invoking his assistance in en- , 

forcing collection (R. 9-10; Pros. Ex. D). As of the date of the trial 

the reimbursement had not yet been :uade (R. 9) • In the absence of a re

. quest for redeposit by the maker, checks were not 11sent back a second time" 
by the hotel because many banks objected to such a practice (R. 10). · 
While there was "a possibility" that the accused had called on the tele
phone in answer to the telegram, his message, if actually transmitted,' would 
normally have been accorded "the proper attention" (R. 11). 

Three other checks, the first-in the sum of fifteen dollars and 
the last two in the sum of ten d9llars each, were made and executed by him. 
on 19, 25, and 27 July 1944 respectively. They were drawn on the Amalgamated 
Trust & Savings Bank of Chicago and cs.shed by_.the wecDill Officers' Mess· 

·which was in each instance designated as the payee (R. 12, 15; ?ros•. Exs. F, 
G, H, I, K). The ledger sheet reflecting the accused's ac('ount shows that 
his maximum net balance betv1een 19 July and 3 August 1944 1·ias ·$3.31 
'(Pros. Ex. M). All three instruments were deposited for collection by 
the Officers I l:Iess and returned becaµse of insufficient funds. The ac
cused, when infonned of their rejection., redeemed them with cash. "that 
same afternoon or the next mornin;:; 11 at face value (R. 13-16). According 
to Ha,j or Joseph V. Lauro, the Club officer, one or tvro -of these instruments 
had originally been accepted by him upon the.condition-that no attempt at 
collection would be made until 1 August 1944. His assistant, a Lieutenant 
Fagyal, not knowine of this arrangement, had turned the instrtunents over 
11 ta the bookkeeper to deposit". Upon learning of this careless act, :Major 
Lauro called· the accused on the telephone and, after acqu,a:inting him with 
the fact, was infonned by him t,ha~, "they are going to bounce" lH. 13, 16). 

- 5 



(392) 

Some evidence ,ias adduced to s.how· that, uhile attending a :r:a rty 
at the Officers' Club at Bo. tista Field fa Cuba on ther night of 22 July 
1944, the accused had norn ribbons representing the .Silver Star, the 
Distinguished Flying Cross, the Air :.:edal w:i.th. Oak Leaf Clusters, the 
Purple Heart, the Soldiers ::edal, and the South Pacific Ribbon with 
battle stars. First Lieutenant Joseph X. Brown, who was present and who 
was the only witness .to the offense introduced by the prosecution, definitely 
noted only one of the decorations on that occasion. He ,·.ras .able to ;identify 
the others only because he had seen them previously and assumed that the 
same group vras being displayed (R. 21-24). The accused had fonr.erly been 
a member of his crew. In the course of their acquaintance the accused had 
remarked that· he had served at Bouganville and the surrounding ngeneral 
area", thc:t he had received the Air Uedal after flying more than fifty 
missions, that he hc1d "won" the Soldiers 1'.edal in an airplane crash at 
Salt Lake City two years before, and that he has been awarded the Silver 
Star and the Distinguished Flying Cross (~. 20-21). · 

That none of the decorations enumerated had actually been earned 
was indicated by the testimony of Captain Arthur D. Williamson, the Base 
Classification Officer, 1\no had no pers0nal knowledge of the subject and 
relied entirely upon the aacused 1s service records maintained on a·War 
~epartment AGO Form 66-2. This document contained no entries showing 
that the accused had ever been stationed at Salt Lake City, that he had 
had overseas experience, or that he had the right to wear any medal or 
ribbon (R. 25-28). All of the posts to whi~h he had been attached were 
located ·Viithin the continental United States (R. 26-27). · · 

Although defense counsel objected to the t~stimony of Captain 
'Jilliamson and moved to strike it on the ground that the entries in the 
service record were not original but "made from hearsay", the court per
mitted the "report" to be "retained for "What value it may have". (R. 26-27, 
29). F1-1rther.examtnation disclosed that the document was incomplete in 
that it omitted any reference to the accused's aeronautical rating as a 
navigator (R. :?8). Captain Arthur D. Vfilliamson, the Base Classification 
Officer, admitted tha.t it was "entirely possible through human error" 
for personnel orders not to be entered (H. 29). ' •. · 

4. The accused, after having been fully appris~d of his rights rela
tive to testifying or remaining silent, took the stand on his own behalf. 
Two other witnesses were called by the defense. Sergeant Taylor R. Barbee,· 
whose duty it -was to "take care of the 66-2 1 s 11 at the .Field, stated that 
many of them were not up to date, "especially on decorations" (R. 30). 
After tm specific instances had been cited, the request that the testimony 
of Captain ,filliamson be stricken in its entirety was again renewed but 
the motion was·denied (R. 31). 

Private Richard T. O'Brien, the second ,·ritness for the defe~se, 
was the I.:oming I?.eport Clerk who had made the entry on Prosecution 1s Sxhibit 
A by 1·ihich the accused's absence ,rithout leave had been established. The 
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\remarks had been :recorded on 4 August 1944, several days after the event, 

and were based not on personal observation or knowledge but upon in.;. 
formation received from "either the first sergeant or the a.djutant11 (R. •. 
31-32). Previously, on 28.July 1944, Private O'Brien had corrected a ·· 
morning report involving the accused to show-two officers "from duty. 
to hospital11 .instead of three officers (R. 32). He had been 11 told" to 
make the entry of 4 Aut"Ust 1944 (R. 33). In view of this testimony · 
cotinsel requested that Prosecution's Exhibit A 11be withdrawn" as hearsay. 
This motion was.also denied. 

The accused admitted the. execution and cashing of the checks.to 
the Hotel Florid.s.n and to the· MacDill Field Officers I Mess (R. ·34). 
His account of the steps taken.by-him upon receiving a telegram message 
from the Hotel Floridan de~anding reimbursement was as·foiiows: 

"I immediately phoned the hotel_ and asked for :t.~. 

Bates • •• He wasn't there at thEi time, so. I then asked 


· for the· cashiers office and I. told him my name and . 

told him that the hotel had wired me collect saying that 

this check was.no good, arid I told them to put the check 

back in and he said he would. · 


* * * 
"I had assumed that it would be redeposited., Hy checks 

go to the bank every month, and this being the end of-the 
month I felt certain that my deposit slip would come in ·••• 
And it being Saturday, I knew it c.ouldn 1 t be deposited before 
Monday, so I had nothing to worry about and did not hesitate to 
have him :redeposit it" (R. 34). · · · . . . . ; 

Had the accused known that the instrument would not be again presented., 
he would have taken steps to redeem it. He was never infonned of the 
letter sent to his Squadron Commander by :Mr. Bates (R. 35). Major 
Lauro was mistaken in asserting that he had been asked by the accused 
to hold. two checks until the first of August 1944. The accused never 
entered into arr;{ such arrangement with anyone. 11W.ith consiqerable less 
embarrassmen't ffiil could have gone to somebody to lend /fi.ir.i} the ten 
dollars" (R. 34). The very day that he heard that the checks had been 
dishonored he paid their aggregate face amount by another check and 
not in ca.sh as Y'.iB.jor Lauro;had asserted (R. 34-35, 37). · 

. '-
5. Upon being recalled as a ,tltness for the prosecution Msjor 

Lauro reiterated the substance of his previous testimony. He conceded, 
however, that he might possibly have confused the accused with sotneone . 
else (R. 37). 
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6. The Specification of Charge I alleges that the accused "did, 

without proper leave, absent hi.~self from his orr,anization ••• , from 

about 0900 30 July 1%4, an~ did remain absent without proper leave 

until apprehended by militar? police ••• on or about 1315, 2 August 

1944. 11 This was set forth as a violation of Article of War 61. 


The· morning report introduced into evidence as Prosecution I s Ex
hibit A definitely establishes the inception ·of the accused's unauthorized 
absence. Its tennination •by appr,,hension was testified to by Sergeant 
Greison. These two iter:is of evidence prove the Specification beyond a 
reasonable doubt•• 

.• 
Tli.e attack made by the defense upon the admissibility of the 


!l'.orning report was not vrell-founded. Counsel for the accused relied 

sntirely upon the statement in Dig. Op, JAG, 1912-1940, sec. 395 (18) 

that: 


w.,~1.ere it. is manifest that entries in an official record 
required to be kept, such as a morning report or a nruster 
roll, could mot have been based upon the personal knowledge 
of the person who made .such record, such entr1.es are not 
competent evidence of the facts therein stated. 11 

This opinion did not require the rejection of· the morning report 
dated 4 August 1944. As. is printed out in paragraph 177 of the I·fanual 
for Courts-Dartial, 1928, an "official statement in writing ••• is 
admissible when the officer or other person 1r.aking it had the duty to 
kn9w the matter so stated and to record it11 • It is of course vrell settled 
that this duty devolves upon the comnanding officers of the lowest ad
ministrative units, that is, upon company colll:landers in the various 
ground organizations and upon squadron commanders in.the air forces (para
graph 1, Anny Regulation 245-5, 2 June 1942; paragraph 3d, Arrrry Pi.egulation 
345-50, 27 July 1942; paragraph 2, Army Regulation 345-400, 1 i\!ay 1944). 
The task is one.wich cannot ordinari.J.¥ b~ delegated but its manual and 
clerical aspects need not be performed personally. This distinction has 
not always been recognized because of confusion arising from the in
discriminate use of the word 11make 11 in discussing the maintenance of morning 
reports. When the authorities refer to the "making" of these particular 
instruments, the act contemplated is one which will be performed by the· 
conrnanding officer of a basic adminsitrative unit and not by a mere clerk 
who renders the service of an amanuensis. It follows in the.instant case 
that Private O'Brien's personal knowledge or lack of knowledge of the 

' 	accused's absence ,rlthout leave was imm,aterial. Hie t.ask was the 
manual one of entering various remarks in the morning report but the. 
actual "making" of that report was the designated duty of the squadron 
commander. Since there is absolutely nothing in the record to impugn ~ 
the squadron commander's personal knowledge of the accuse~'s absence 
without leave, the court rightfully inferred sucn knowledge from 1the , 
usual presumption of regularity and properly f.!,dmitted the morning report. 
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The opinion in III Bull, JAG, August 1944, does not provide authority for 

the contrary proposition, for in that case the evidence indicated that the 

squadron commander could not have had personal lmowledge of the facts 

recorded in the morning report • 


. 7; Specificatio:qs l, 3, 4, and 5 of Charge.Ir as modified by the re

viewing authority allege that the accused did on or about 14, 19, 25, and 

27 July 1944 wrongfully and unlawfully make and utter four checks, one to 

the Hotel Floridan of Ta'll.pa, Florida, and the ramaining. three to the 

MacDill Field Officers' Isfoss, the first two being in the sum of $15.00 


· each and the last two in the sum of $10.00 each. These offenses ware 
found to be violative of Article of War 96. 

. ~ The four checks .in question were all returned to the payees by the 
drawee bank because of insufficient funds. As soon as the accused learned 

.that the one check dated 14 July'l944 had been dishonored, he contacted one 
or· the employees of the Hotel Floridan and requested that the instrument 
be redeposited. Had the accused's directions been followed the face amount 
would unquestionably have been paid. As soon as he learned that the remaining 
three checks to the Officers' Mess had also been rejected by the drawee 
bank, he satisfied their aggregate principal sum in full. His prompt 
efforts to effect redemption strongly indicate that his issuing of the 
fo~r checks was merely negligent and not the product of an intent to 
defraud. As the court properly found, however, negligence alone in passing 
worthless instruments is sufficient to·constitute an offense under Article 
.of War 96. · To quote from CM.245908, Riley, XXIX BR 325, "Where, as here., 
the. status of the accused's account results from his'own acts, he is 
properly chargeable ~lith lmowledge of it." -Once this.principle is recognized, 
the conclusion follows that: • 

11A member of the military establishment is under a particular 
duty not to issue a check 1'Tithout maintaining a bank balance 
or credit sufficient to meet it. ·Proof that a check given for 
value by a member of the military establishment is returned for 
insufficient funds imposes on the drawer of the check., l'lhen charged 
with conduct to the discredit of tM military service., the burden 
of showing that his action was the result of an honest mistake 
not caused by his 019?1 carelessness or neglect 0A 249232 (1944)." 
III Bull. JAG, July 1944., p. 290, sec. 454 (67) •. 

The defense has no~ succeeded in proving an "honest mistake". Specifi 

cations 1., 3., 4., and 5 have accordingly been.sustained beyond a reasonable 

doubt. 


8. Specification· 6 of Charge II alleges that the accused did., "on· 

or about 22 July 1944, with intent to deceive., wrongtully an4 unla11'i'ully 


. wear 	certain decorations and service ribbons • •• then well lmo'V'li,ng that 
he••• was not entitled to wear said decorations and- service ribbons." 
This was also represented to be a violation of Article of War 95; . 
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The only testinony adduced to show that the accused was not 

entitled to any of the v:-~rious decorations and ribbons which he displayed 

on the nir:ht of 22 July 1944 was founded exclusively upon his service 

record. ·.rith res1)ect to t."'lis instrur.ient paragraph 11? of the Fanual 

for Courts-:.rartial, 1928~ states that it 


"is not an ori.::::i.nal pa.:)8r, so f!'.r as relates to facts 
compiled in it from other original sources, and therefore is 
not evidence of such facts • • • A fail1!re to object to a docu
ment on the ground that the infor.nation therein is compiled 
from other original sourc;,es may be regarded as a waiver of the 
objection. 11 

. 
There was no such viaiver in this case, for counsel for the defensG reiter
ated his objection to the "hearsay" character of the testimony several 
times. './hen it is re;·1e::ibered that the particulo.r service record in issue 
was not only not an original doCUDent 11:it was also incomplete, the record 
must be held to be legally insuffident to sustain the Specification. 

9~ . The accused is about 27 years old. After attending the Illinois 
Institute of 'fecr.nology for three years, he was employed as a purchasing 
agent 1Jy the :·udland ,,.fachinery Company of Chicago, Illinois, frol'!l Dece,~ber 
of 1941 to January of 1942. He had enlisted service from 20 January to 
11 Septe-:-,,ber 1942, was commissioned a second lieutenant on 12 September 
1942; and was :oromoted to first li:mtenant on 20 February 1943. Since 12 
September 1942 he has been on active duty as an officer. 

10. The court was legally constituted. In the opinion of the Board 
of Review the record of trial is leg£' lly insu.:ffj_cient to support the 
findings of guilty of Specification 6 of Charge II and legally sufficient 
to support all o.:' the other findinr;s and the sentence and to warrant con
fim.ation thereof. Diw.issal is a1.1.thori?.ed upon conviction of a violation 
of Article of :iar 61 or Article of 1:iar 96. 

,. 
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\ 

SPJGIJ-C'.,'. 269103 	 1st Ind. 

Hq AS?, JAC,O, ·:.'ashineton 25, r. C. 

':'0: The 3ecretary of Y:ar. 

1. r..erevri t:1 trcmsrrit ted for the action of t:ie Presi cicnt are 
the recorc: of trial and the opinion of the 302rd of RevieYi in the 
case of 1':i.rst Ll.eutem:.nt :.ilton E. Zoller (0-64941,5), Air Sorps. 

:. I co:1cur in the opinion of tr.e I3oard of Revi::m that the 
record of triG.l is le.:;ally insu.:'ficient to suppor ~ Vic fincing of 
f;Uilty of .:;rGcificction 6, Cmrr;e :;::;:, lc:_:ally sufficient to support 
all of ti 1e other findings as approved by foe reviewing authority, and 
Je1=ally suf.:'icient to support ti~e ccmtcr.ce anc.:. to warr.:nt confirmation 
thereof. I reconn:end that the s"rntence of disrrissal be confirmed and 
orfered executed, 

J. Considerc:.tion has been r;iven to a cormnun:icc1tion received on 
1.3 Dccerr.b3r 1944, from ..:ajor 8eneral 1•1:estside T. Larson, the 1teViewing 
Autr:.ority. 

4. Inclosed are a draft of a letter for your siGnature, trans
rr~ttine the record to the fresident for his action, and a form of 
Executive action designed to carry into effect tl::.e foregoing recor.: 
mcndation, should such action n;eet with approval. 

4 	Incls. 
Incl 1 - Record of tr:Lal. 
Inc:i_ 2 - :Cft. of ltr. for 

sig. Sec. of ~'iar. 
Incl J - Form of i:xecutive 

action. 
Incl 4 - COJTL';!Unication from 

Gen. ":[. T. Larson. 

UYrtOli C. CRA.1IBR 
;;'.aj or General 
The Judge Advocate General 

(Finding o! guilty of Specification 6, Charge II, disapproved.
Sentence confirmed. G.C.M.O. 135, 9 Apr 1945) 
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