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WAR DEPARTMENT
Army Service Forces (1)
In the Office of The Judge Advocate General
Washington, D. C.

SPJGQ
CM 269105 .
: ' 13 DEC 1344
UNITED STATES : TEIRD AIR FORCE
. v Trial 'b‘y'G.'O'.l(., convened at
S MacDill Field, Florida,
Second Lisutenant PHILLIP 4 November 1944. Dismissal,
KQLICK (0-821298) ’. .
Corps. .

OPINION of the BOARD OF REVIEW .
_ ANDREWS, FREDERICK and BIERER, Judge.Advocates -

. 1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judgo Advocate General.

2. Tho accused was tried upon the rollowing Charges and Spoc:u‘i-
cationss

CHARGE: Violation of the 96th Article of War.

Spacification l: In that Second Lieutenant Phillip Kolick,
Squadron S, 326 Army Air Force Base Unit, (CCTS), MacDill
Field, Flor:lda, was, at Sulphur Springs, Tampa, Florida,
on or about 27 August 1944, in a public place, to wit,
the Starlight Cafe, disorderly while in uniform.

Specification 23 (Finding of not guilty).

Specification 33 In that Second Lieutenant Phillip Kolick,
* # % did, at Tamps, Florida, on or about 27 August
1944, resist arrest by striking Technical Sergeant Roy
_Go Bernard and Corporal Glen A. Rogers, military police-
men then in the lawful performance of their duty, w:lth
his fists,

ADDITIONAL CHARGEs Violation of the é9th Article of War.

Speciﬁoat:lom In that Second Lieutenant Phillip Kolick,
Squadron N, formerly of Squadron S, 326th AAF Base Unit,
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(CCTS), MacDill Field, Florida, having besn duly placed
in arrest to the limits of MacDill Field, Florida, on or
about 27 August 1944, did, at MacDill Field, Florida, on
or about 1 Cctober 1944, break his said arrest before he
was set at liberty by proper authority. '

He pleaded not guilty to all.Charges and Specifications. He was found
guilty of the Original Charge and Specifications 1 and 3 thereof end of

. the Additional Charge and the Specification thereof, He was found not
guilty of Specificatien 2 of the Original Charge. No evidence of previous
convictions was introduced at the trial, Hs was sentenced to be dismissed
the service. The reviewing authority approved the sentence and forwarded
the record of trial for action under Article of War 48. '

3. The evidence for the prosecution shows that at about 0200,
27 August 1944, the accused was a guest at the Starlight Cafe, Sulphur
Springs, Florida (R, 10, 11, 17). The cafe 1s a large public dining and
dancing establishment and at the time in question there were approximately
500 people there (R, 18), Corporal Rogers of the Military Police was
checking the cafe and noticed that the accused, who was sitting at a table
with several friends, had his tle off, his shirt open and his sleeves
rolled up (R. 11). The accused had had a few drinks, but was not drunk
(R. 14, 19). Rogers asked the accused three times %0 police up and then
walked away, expecting that the accused would comply with his request (R. 11).
The sccused, however, walked over to the door where Technical Sergeant
Bernard, also of the Military Police, was standing (R. 11, 17), Bernard
likewise asked the accused to police up, repsating the request at least
" three times (R, 11, 17), end stating that if he did not comply, he would
have to leave the place (R. 19). About the third or fourth time, Bernard
was told by the accused to "go fuck myself, I couldn't do nothing to him"
(Re 17). Bernard turned to talk to the manager of the cafe, whersupon ac-
cused struck him on the neck with his fist and shoved him so that he, ac-
cused, could pass through the door (R. 17). Accused used profane language,
referring to "Chicken shit MPs" and “that chicken-shit Corporal® (R. 19),
and caught Bernard by the back of his shirt (R. 17). Thereupon, Bernard
and snother military policeman each took the accused by an arm and led hin
outside (R, 17). Accused did not walk but fought and kicked (R. 18). This
episode occurred just inside the door leading into the dance hell in the
immediate presence of two civilian policemen and the manager (R. 17, 20).
The languags of accused was at least loud enough to be heard by the two
policemen, who thereupon came over (R. 18). Bernard had been about to
call the officer of the day when the accused struck him and "got so we
had to do something" (R. 17, 20). Once outside the cafe, everybody started.
crowding eround (R, 17) and the accused became so noisy and boisterous that
the military policemen decided to put him in a staff car and teke him to
. the Military Police Headquarters (R. 11, 17). They put him in the car, but


http:limits.or

(3)

he immediately got out, whereupon Bernard said "Come up to Headquarters
and straighten the thing out" (R. 17). The accused resisted by cursing
and striking Rogers and Bernard (R. 11, 12, 15, 17) and was finally put
back into the car by force (R. 12, 17). This disorder occurred in front
of the cafe, most of whose patrons were outside while it was going on
(R..18, 19). Accused then asked where they were going, and upon being
told that he was being taken to Headquarters to see the Provost Marshal,
sald "Who, Captain Taylor? Fuck that son of a bitch. I know him, He's
no good" (R. 17, 18). During the trip to Headquarters, the accused had
to be more or less held by the military policemen to prevent him from
hitting the driver, which he repeatedly threatened to do (R. 12). Upon
arriving at Headquarters, the accused said "This is the same damn place
I was before® and stated that he should have burned it down the last
time (R. 17).

Upon learning of the disorder, Lieutenant Colonel Robert K.
Martin, Commanding Officer of MacDill Field RTU (HB), the Group of which
the accused's squadron was e t, directed that accused be placed in
arrest pending investigation (R, 5), Notification of the arrest was given
the accused in writing and the accused indorsed an acknowledgement of re-
‘eeipt thereon (R, 5; Ex., A). The confines of MacDill Field, Tampa, Florida,
were set as the limits of arrest (Ex. A). At this time, the accused was
a member of Squadron S of the Group (Exs. A, B)., On 16 September 1944,
the accused, being still in arrest, requested permission to go to Tampa
for the-purpose of consulting civilian counsel (R. 5). Written permission
was given, authorizing the accused to leave MacDill Field from 1300 to
1700, 16 September 1944, for this purpose (R. 5, 6; Ex. B), Such written
permission specified that an absence after 1700, 16 September 1944, would
constitute a breach of arrest (Ex, B), On 18 September 1944, accused was
tranaferred from Squadron S of the Group to Squadron N of the same Group
(R. 6, 7; Ex. C), His new squadron commander did not notify him that his
status of arrest continued, inasmuch as he was unaware of the fact that
the accused was in arrest (R. 7). The accused, however, was not given any
duties to perform (R. 7). The squadron commander testified that he bhad no
authority either to place an officer in arrest or release one already in
arrest (R. 8). On 1 October 1944, the accused was picked up by the Military
Police in the Plaza Bar Room, Tampa, for breach of arrest (R. 8, 9). He
was taken to Military Police Headquarters, where in response to questioning,
he stated that he was not in breach of arrest since he had been tranaferred
to another squadron subsequently to his arrest (R. 9). A check with the
accused's Headquarters revealed that he was still under arrest, however, and
upon being so advised, he was permitted to return to his station (R. 105. '

4e The evidence for the defense consisted solsly o-f.the accu.sed'é
sworn testimony, given after he had been properly advised of his rights
as a witness (R. 20)., The accused testified that he had been at the cafe



(4)

for about an hour and a half when Corporal Rogers told him to put on
his tie (R. 25). He had been drinking before he reached the cafe but
did not think he was drunk (R, 24, 25). He admitted that he had his
tie off, his shirt unbuttoned and his sleeves rolled up, but sald that
it was very hot and that other military persons present had their ties
undone and off (R. 22). Corporal Rogers told him several times to put
hie tie on, but he disregarded his "orders" because they seemed unresson-
able in view of the fact that others were in the same condition (R. 22).
He admitted at the trial, however, in connectlon with his refusal to
comply, that "there is no basis for me acting like that® (R. 22).
Finally, the accused walked over to the door to see whether he could
locate & member of his party who had gone cutside, and stopped and
talked to Sergeant Bernard about putting on his tie (R, 22), .He told
the sergeant that he didn't think the situation warranted it (R. 22).
The sergeant took a belligerent attitude and a heated discussion arose
resulting in an "altimatum" from the sergeant to the effect that accused
would either put on his tie or go with him (R, 22)., The accused declined
to do either and the sergeant reached over to teke his arm and lead him
outside (R. 22). From there on it was "rather a mixed up wess", and the
acoused doesn't know what happened (R, 22). "There were people pulling
and pushing and grabbing arms” snd the accused £inally found himself in
the staff car after considerable effort on the part of the Military Police
to get him there (R. 22). At one point, he was "tapped" on the head by a
flashlight or club wielded by a civilian policeman and was threatened by
one of the military policemen with & club (R, 22). The accused denied that
he struck anyone intentionally but admitted that somecne may have been hit
as the result of his jerking his arms loose and "wrestling around" (R. 22),
He admitted vesing profane language in the car and stated that he might
have used profanity at the doorway of the dance hall (R. 22, 23)., He had
no reccllection of making the alleged remarks sbout Captain Taylor and did
not think he made them (R. 23). He also denied deliberately striking
Sergeant Bernard with his fist in the cafe, but said that he may have hit
him while trying to free his arms from Sergeant Bernard's grasp (R. 23, 24).
fhe'ac;used was uninjured in the scuffle except for two bruises on the jaw
Ro 23 . :

With respect to the breach of arrest alleged in the Specification
of the Additional Charge, the accused testified that he hadn't paid much at=
tention to the notification of arrest which he had received and acknowledged,
but assumed that he was under arrest to the field and that he had been put:
in such status by Squadron S (R, 24). Hence he believed that his transfer
to Squadron N terminated his arrest, especially since his new squadron com-
mander had'said nothing about it (R. 21, 25). "Accordingly, he went to town
ractical}ly every day thereafter and did not learn that he was still under
arrest until he was apprehended by the M;litary Police at the Plaga Bar in
Tampa early in the morning of 2 October 1944 (R. 21).
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5. With respect to Specification 1 of the Original Charge al~-
leging disorderly conduct in the Starlight Cafe, the evidence con-
‘vincingly shows a course of conduct by the accused fully justifying
the finding of guilty reached by the court, There is no question that
the cafe was a public place, and by his own admission, the accused re-
peatedly disregarded the requests of the Military Police to adjust his
tie and otherwise police up., This finally resulted in a disorderly
scene Within the cafe, involving the use of loud profanity by the ac-
cused and a physical scuffle flowing from the accused's refusal to
accompany the Military Police outside, This scene was witnessed by at
least three people and once outside the cafe, the accused continued his
profanity and physical struggling in a further effort to avoid accompany-
ing the Military Police, this time to their Headquarters. The evidence
shows that at this point, many of the 500 patrons of the cafe had gone
outside to witness the disorder, thus indicating that it had attracted
considerable public attention. While there is no direct evidence that
the condition of the accused's uniform was viclative of any specific
directive on the subject, it was not contended by the defense that the
requests of the kilitary Police were improper. Furthermore, with respect
to his refusal to comply, the accused sdmitted in his testimony that "there
is no basis for me acting like that®. The only excuse given was that it
was extremely hot and that other members of the military personnel were
simllarly out of uniform. While the accused made some attempt to indicate
that the Military Police took a belligerent attitude toward him, there is
nothing in the record to show that their acts and attitude were in any
way unwarranted or that the action taken and the force used against the
accused were excessive under the circumstances of his belllcose and dis-
orderly attitude., With respect to the place of the disorder, the Specifi--
cation alleges that it occurred "in a public place, to wit, the Starlight
Cafe®, whereas the evidence shows that the more serious aspects of it
ocourred outside and in front of the cafe. Even assuming that this con-
stitutes a variance, however, no objection on this score was raised by
the accused and in any event, the slight variance in locale would be
immaterial (CM 235530, Hobbins, 22 B.R. 105). Under all the circumstances
therefore, 1t seems plain that the acts of the accused constituted disorderly
conduct in violation of Article of War 96, as charged.

Specification 3 of the Original Charge alleges that accused re-
sisted arrest by striking the military policemen with his fists, the offense
being charged under Article of War 96. Despite the contention of the ac-
cused that he struck no intentional blows, the evidence leaves no real
doubt that he resisted the Military Police in the manner described. No
question was raised by the defense as to the legality of the arrest nor
was it contended that the accused was not advised that he was under arrest..
The arrest appears to have been proper under the authority and procedure
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prescribed by the War Department in paragraph 16b, Fi 19-5, 14 June
1944, where it is provided that the Military FPolice may take into
custody any person subject to military law who is guilty of a violatia
-of the Articles of Wiar or whose conduct is such that restraint is
necessary. It is further provided in the same paragraph that in the
case of officers, the arrest may be made by the senior noncommissioned
officer present if no officer is available for the purpose, and that
once arrested, an officer should be taken immediately to the Provost
Marshal's office, force being authorized where necessary. The record
amply demonstrates that the arrest was necessitated by the unruly and
disorderly conduct of the accused and was therefore suthorized and legal
under the directive of the War Department above cited. Nor was there anj
doubt that the accused was aware of the fact that he was under arrest.
He did not contend otherwise and while it does not appear that he was
expressly so advised, it is affirmatively shown that he was told that he
was being taken to Headquarters and that his resistance contlnued there-
after. Under the circumstances, therefore, the finding of gullty of thie
Specification appears to be amply justified by the evidence.

The Specification of the Additional Charge sets forth a breach
of arrest, the Charge being laid under Article of War 69. The record
reveals that as a result of the disorders previously described, the
Commanding Officer of the Group of which accused's squadron was & part
ordered him into arrest pending investigation of the affair, The noti-
fication of srrest was in writing and accused indorsed his acknowledgement
thereon., Thereafter, accused was apprehended in & bar in Tampe, Florida,
which was outside the limits of hie errest. The arrest was made by arder
of Lieutenant Colonel Robert K, Martin who was described in the body of the
testimony snd in the notification of arrest as Commanding Officer of kacDill
Field RTU (HB), a Group of which accused's squadron was & part. It appears
that Lieutenant Colonel Martin had authority to place accused in arrest, as
& "commending officer®™ within the meaning of paragreph 20, Kanual for Courts
M¥artial, 1928, & Group for purposes of administering military discipline
being the equivalent of a regiment (par. 2g, C 1, 29 June 1943, AR 95-10,
27 July 1942). Hence the arrest was ordered by competent authority. The
only defense to the Specification lies in the contention by accused that
he bellieved that his transfer from Squadron S to Squadron N of the same
Group, having occurred between the arrest and the breach, terminated the
arrest and left him free to leave the post, There is no showing that ac-
cused made the slightest inquiry as to the effect of the transfer on his
status, and the arrest, having been ordered by higher authority, definitely
appears not to have been terminated by the transfer from one squadron to
ancther. Accused, therefore, assuming that his testimony is entitled to
bellef, was operating upon a mere mistake of fact which, although admissible
in extenuation, does not constitute a defense (MCM, 1928, par. 13%g). MNor
does the prolonged duration of the arrest attributable to the delay in
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bringing the case to trial constitute a defense since although

accused may have been entitled to a release or to earlier action on

the charges, he was not authorized to release himself (CM 229280, Paype,
17 B.R. 1093. Accordingly, the court's finding of guilty of this Charge
and Specification is legally sustained by the record.

6. '~ Records of the War Department disclose that the accused was
born in Michigen and is 23 years of age. According to the Report of
Pgychiatric Examination attached to the record of trial, he was recently
married, He completed the ninth grade in school and thereafter operated
an auto-salvage yard and was employed as a laborer on motion picture sets
and as & boilermaker mechanic., He entered the Army as an enlisted man on
23 Jenmuary 1943 and served as such until 7 Januvary 1944 when, having
completed the air cadet training program, he was appointed temporary
second lisutenant, Army of the United States. On 5 February 1944, he was
punished under Article of War 104 for absenting himself from roll call and
formations for three days, punishment consisting of restriction for a
period of seven days, On 1 July 1944, he was again punished under Article
of War 104, this time for reporting for duty as co-pilot under the
influence of liquor, punishment consisting of reprimand and forfeiture
of pay in the amount of $75.

. 7. The court wae legally constituted and had jurisdiction of the

person and of the subject matter. No errors injuriously affecting the
substantial rights of the accused were committed during the trial, In
the opinion of the Board of Review, the record of trial is legally suf-
ficient to support the findings of guilty and the sentence and to
warrant eonfirmation of the esentence., Dismissal is authorized upon’
conviction of a violation of either Article of War €9 or 96.

:; 2§;5c>4~£»x.f?.[:2~.f74~5gAf3 Judge Advocate.
W‘M%“wm Advocate.

» Judge Advocate.
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SPJGQ -
Cl 260105

1st Ind. .
War Departvnent, JeheGe00, - To the Secretary of War.

1. Herewith transm:x. fed for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Phillip Kolick (0-821298), Air Corps.

-2, I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence and to warrant confirmation of the sentence. The conduct
of the accused in creating so conspicuous a disorder in a public place
and in resisting with violence and profanity the lawful and proper
"efforts of the military police to place him in arrest, together with
his subsequent breach of arrest, demonstrates that he has no proper ,
appreciation of the responsibilities and standards of conduct required
of a commissioned officer. This conclusion is supported by the fact,
‘a8 shown in War Department Records, that it had been necessary twice
before during the accused's service of eight months as a.commissioned .
officer to punish him under Article of War 104, once for absenting
himself from formations and roll call for three days and once for
reporting for duty as a co-pilot while under the influence of liquor.
Accordingly, I recommend that the sentence be c.onf:_rmed and carried
into execution, : ,

'3, Inclosed are a draft of a ‘letter for your signature, trans-—,
mitting the record to the President for his action, and a farm of

Ixecutive action designed to carry the above recommendation into effect, -

should such action mset with approval.

Myran C. Cramer,

) ‘ P Major General, . :
. . ' - The Judge Advocate ‘General,
3 InCISQ o ‘. ey B
Inel 1 - Record of trial :
Incl 2 tho ltro for .

Bigo S/W. T - ’
Incl 3 - Form of action. IR -

(Sentence confirmed. G.C.M.O. 51, 27 Jan 1945)

e L



WAR DEPARTMERT
Army Bervice Forces
In the Office of The Judge Advooate General

Washington, D.Ce (9)

SPIK

CM 269167 13 DEC 1944

UNITED B8TATES ; MOBILE AIR TECHNICAL SERVICE COMMAND

Vo Trial by G.C.M., convened at

: . : Brookley Field, Alabama, 14
Private ALBERT W. MAYER Bovember 1944. Dishonorsable
(32414331), 4119th Army ) discharge and confirement 'for

Air Forces Base Unit (Air | five (5) years. Disciplinary
Base), Seetion B, Brookley Barracks.,

Fleld, Alabame.

HOLDING by the BOARD OF REVIEW
LYON, HEPBURN and MOYSE, Judge Advoocates.

. l. The Board of Review has exsmined the record of trial in the case
of the soldier mmod above,

2. Since the record of trial is legally suffieient to support the
findings of guilty of Charge II and its Specification (AW 68 - Desertion)
and the sentence as approved by the reviewing authority, the only ques=
tion requiring discussion is that of the legal sufficiency of the evidence
to support the findings of gullty of Charge I and its Specification, wherein
. agoused is alleged to have escaped from confinement on or about S0 September
1944 and thereby to bave violated Artiole of War 69.

S«. The evidence shows that acoiused was legally committed to. the Post
Stoekade, Brookley Field, Alabema, as a prisoner, unsentenced, on 28 Jume
1944 (R. 20). He passed from the status of a “prisoner, unsentenced™ to
that of a "garrison® prisomer on 29 July 1544, and this was his status at
the time of his alleged escepe on 30 September 1944 (R. 8-9, Ex. 1). His
duties at the time of his alleged escape, as well as for about ten days
prior thereto, were those of a cook for the guard squadron mess (R. 30).

He had apparently been moss sergeant for this same mess befors being oon-

fined (R. $6). The mess hall in which he worked was situated outside and

about four blooks from the stockade (R. 32). Acoused had not been officially

paroled nor made a trusty but wes seen from time to time by various guards -

and prisoner chasers going to and frem the mess hall without guard, asd

some of these stated that they were under the impression that ascused was

a trusty (R. $0,31,33,34,38,40,43,45,47,43). Private John W. Thomas and

& Private Glover, prisoner chasers, were ia charge of prisoners working in

- the mess hall on the afternoon of 30 September (R. 46,47). Private Thomas,
who had been drinking before he went on duty about 13130 p.m. (R. 49),

stated that none of the prisoners, of which there were eight, was pointod

out to him as his particular responsibility (R. 47). He had, before 30


http:niU11.oe

(10)

September, seen acoused go to and from the mess hall without gusrd, had been
informed by ths head prisoner chaser that it was all right for acoused to ‘
do this (R. 50), had been informed by accused that he' was & trusty (R. 47),
believed that accused was a trusty (R. 47), and did not at any time during
the afterncon consider that he was guarding accused (R. 47,48). Some of

the prisoners finished their work earlier than others on the evening of

30 September and Private Glover conducted five of these prisconers to the
stockade, leaving Private Thomas and three prisoners, vig, accused, a
Private Stubbs, and & Private Fentress, at the mess hall (R. 48). Acoused
had told Private Thomas during the afternoon that both he and Private Stubbs
were trusties, so about 6130 p.mn, Private Thomas oonducted Privete Fentress
to the stookade, leaving accused and Privete Stubbs at the mess hall (R.48).
Private Thomas turned in his gun and went back toward the mess hall, He

met accused and Private Stubbs before he got to the mess hall and they told
hin that they were golng to the stookede, whereupon Private Thomas left

them where they were and proceeded on to town (R. 48). There was no proof
that accused returned to the stockade, He was definitely ascertained to

be absent at roll eall the following morning. So also was Private Stubbs
(R. 37,38,14,16)¢ Accused had not been released nor suthorized to be
sbsexnt (- He was later apprehended in Texas.

‘4., The evidence shows that aocused absented himself without authority
from the post at which he was serving a sentence toc confinewsnt, but there
is no evidense to show that he broke sway from any physical restraint. The
only logical conclusion to be drawn from the evidence is that he and Private
Stubbs absented themselves after the guards had left them and without having
reentered the stookade, While not officially a trusty, it eppears that
ascocused was nevertholess being ascorded some of the privileges ordinarily
enjoyed by s trusty, and absented himself while outside the stockade end
unhsmpered by a sentry or guard. “Confinement imports some physical
restraint" (par. 13%a, MCM, 1928), and the Manual for Courts-Martial provides
that = :

"A violation of a restraint on liberty other than arrest or
confinement - for example, the restraint imposed on a prisoner
paroled to work within certain limits = should be charged under
A.W, 98" (par. 139s, MCM, 1928).

The record of trial does not establish the offense charged, that is, escape
from confinement, for the physical restraint which is the essence of oconfine-
ment did not exist (CM 191403, Evans, 1 B.R, 2473 CM 191766, Gilchrist;

1 B.R. 2973 CM 224109, Medlook, 14 B.R. 69§ CM 244521, Hunphrey, 28 B.R. 337).

. AN
5. For the reasons stated above, the Board of Review holds the resord

of trial legally insuffioclent to support the findings of guilty of Charge
I end its Specification, but legally sufficlent to suppert the findings of

-2
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guilty of Charge II and its Specifioation and the sentemce as approved
by the reviewing authority,

) 7M¢ i”"\ s Judge Advocate,

B Judge Advoocate. '

Judge Advosate.
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lst Ind.

War Department, JoA.G.O, pEC 13 194

T0s Commanding Offiocer,
Mobile Air Service Command,
Brookley Field, Alabama.

1. In the oase of Private Albert W. Mayer (32414331), 4115th Army
Alr Forces Base Unit (Air Base), Section B, Brookley Field, Alabame,
attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally insufficient to support the findings
of guilty of Charge I and its Specification, but legally sufficieat te
support the findings of guilty of Charge II and its Specification and
the sentence as spproved by the reviewlng authority, whiok holding is
hereby spproved. TUpon disapproval of the findings of guilty of Charge
I and its Speesificatiom, you will have authority te order the exooutiun
of the sentence.

.+ 2. When copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For eonvenience of reference amd to facilitate at-
taching copies of the published order to the record in this case, please
place the file number of the record in brackets at the end of the pnb-

lighed order, as followss
W Q~ QNM\ ”

Myren C. Cramer,
Major Genaral,
The Judge Advoeate General.

(CM 269167).

1 Imel.
’ Rooord of trial.



WAR DEPARTMENT
Army Service Foroces
In the Office of The Judge Advooate General
Washington, D.C. (13)
SPJGK
CM 269224 ~ : 22 DEC 1944

UNITED STATES CAMP EARLE

Ve Trial by G.C.M., convened at Attu
Island, Aleska, 17-20 October 1944.
Dishonorable disoharge and oonfino-
ment for life. Penitentiary. '
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(6296657), Harbor Craft
Detachment (Transportation
Corps), Alaskan Department
(At Large).

0

.REVIEW by the BQARD OF REVIEW
LYON, HEPBURN and MOYSE, Judge Advocates.

1. The Board of Review has examined the record of trial in the case
of the soldier named above.

2. The acoused.was tried upon the following Charge and Specifications
) ' CHARGE: Violation of the 92nd Article of War.

Specifications In that Private Donald D. Wagoner, Harbor Craft
Detachment, (Transportation Corps), Alasken Department (At
large), did, at Camp Earle, Aleska, on or about 24 September
1944, with malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditation kill one
Technician Fourth Grade Jesse D. Beemer, a human being by
shooting him with a Thompson Submachine Gun.

He pleaded not guilty to and was found guilty of the Cha.rge and the Specifica~
tion. Evidenoe of one previous conviction by a special court-martial for
wrongful use of a Government truck without suthority, for which he was re-
duced to private and sentenced to forfeit $35 of his pay for five months,

wes introduced. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to beoome due, and to be confined

at hard labor for the term of his natural life. The reviewing authority
approved the sentenoe, designated the United States Penitentiary, McNeil
Island, Washington, as the place of confinement and forwarded the record of
trial for action under Article of War 50%. .

3. The evidence for the prosecution shows that aocused was a privete
_in the Earbor Craft Detachment, Army Transport Service (Transportation
Corps), at the time of the cormission of the offense with which he is charged,
stationed at Cemp Earle, Attu Island, Alesks (R. 5,10,28). The viotim of the
fatal shooting was Technician Fourth Grade (Se:geant) Jesse D, Beemer,
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Maintenance Platoon, same ssrvice, also atationed at Camp Earle (Pros. Ex.1,
B. 29). On the evening of Saturdey, 23 September 1944, a "hill-billy jam
session™ was held in the room of Sergeant Beemer in the rear of the "ATS
orderly room®, starting shortly after supper and lasting at least until
0415 the following day (R. 10,13,16,23,82)s During the course of the even=
ing a number of erlisted men dropped into the room, including Technioian
4th Grade (Sergeant) William H., Carter, Technician 5th Grade (Corporal)
Gustave A. Kowalski, Privates First Class Alva B. Witt and George E.
Gretten, Privates Samuel F. Roberts and Thomas E. Sanders, and acoused
(R. 10,14,22). Private Roberts took a oase of beer to the party, end it
and at least a pert of but not more than emother case of beer, furnished
by deceased, were consumed during the evening (R. 10,11,16,18,19,20). No
one sew any intoxicants other than beer consumed at the party, none saw
any alcohol mixed with the beer, and none saw any jug or mayonnaise jar,
except Corporesl Kowalski, who got intoxicated rather quickly but recalled
having seen a mayonnaise jar, conteining a white liquid the nature of which
_he did not know (R. 11,12,13,18,20,25,26,27,72,73). There were no unusual
incidents or arguments. Some of the men played musical instruments and
_some sang and talked (R. 10,13,71,72). Every one drank except Priveates
. First Class Witt end Gretten (R. 18,22,25). Private Roberts, according -
"to his and Witt's testimony, was somewhat intoxiocated when he left at about
two o'clock on Sunday morning. Both Roberts and Witt were under the ime
pression that at the time of thelr departure together, about 0200, only
sccused and deceased remained in the room (R. 16,19,20,23), Private First
Class -Gretten, 203d Infantry, a checker on gpecial duty at the ocamp, wrote
letters in his hut until well after midnight and then went over to the
orderly room to mail these letters. Attracted by the music in decessed's
room, he entered it and remsined until about 0415, At the time of his
departure, only accused and deceased were in the room, neither appearing
drunk (R. 24,25,26). Just before Gretten left accused end deceased were
“pitohing querters at a crack in the floor"™ (R. 188).

At about 0615 Sunday, 24 September, sccused entered Hut 639,
~ which was ococupied st the time by Sergeant Stanley F. Rowe, Corporal

“Kowalski, Private Roland L. Dement, two others referred to as "Tec.5 Pond"
" and "Hennessey" (shown as "J,H." on Pros. Ex. 4), and three civilians.

. Ons Pajet, who was also assigned to the hut, was absent on duty at the
time (Pros. Ex. 4, R. 44,51,63), Acoused was crying es he sat down on the
bed ocoupied by Kowalski, to whom he complained that deceased had hit him
in the hesd with a beer bottle (R. 44,51,63). Private Dement, who ocoupied
the bed opposite that of Corporal Kowalski, noticed that accused hed a
skin abrasion over his eye and blood on his face., He heard acocused state
that "he would kill that Okie /a niokname for deceased/ before the dey was
over" and saw him leave shortly afterwards. He went back to sleep and
awoke again when his alarm clock rang at 0630 (R. 28,29,46). Sergeant
Rowe was also ewekened by acoused's entrence into the hut and his conver=-
sation with Xowalski. Ascording to Sergeant Rowe, Kowslski started out
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to find deceased but was called back by acoused who stated that he would
“take ocare of his own troubles®™ (R. 51,52). After accused's departure,
Kowalski also left and returned later with a carbine, which he unloaded
by his bunk (R. 53,56,57)s Sergeant Rowe then went back to sleep and was
subsequently ewakened by a loud report, "like the explosiom of a gun",
opposite his bunk. He saw accused standing by the vecant bunk, nomtlly
ocoupied by "Pajet™, with something in his hand. After accused left the
hut, Sergeant Rowe turned on the lights and found three bullet holes about
25 inches above the floor in & panel near Pajet's bunk (R. 53,54,55,56,
Ex, 4). Eerle Hinder, oivilian, who occupied one of the cots in Hut 639,
heard some one came in around 0600 on 24 September. He went back to sleep
end was later awekened by shots. Y¥hen he looked to see what caused them,
he discovered accused standing eaoross from his "bunk® with a gun in his
band (R. 57=58). ,

Corporal Kowalski testified that after he lnd abandoned the idea
of going to Sergeant Beemer's hut and returned to his own hut he changed
his mind end deoided to follow his original plan. Upon arriving at de-
ceased's room, he found it in great disorder, Wwith the stove knocked to
one side and bottles strewn around. DNotiocing Sergeant Beemer's rifle in
the room (deceased was spparently not preasent), Kowalski unloaded it, took
it back to his own hut, hid the ammmition in his bunk and placed the rifle
with his own (R. 63,64.69). Kowalski then suggested to asccused, who was
in the hut, that they "go to chow" and accused left for the mess hall while
Kowalski completed the lacing of his shoes (R. 65). A sketoch of this
mess hall, which waes between 200 and 300 yards fram HMut 639 (R. 50), was
offered as Prosecution Exhibit 2, This building consists of a large
dining room, measuring 160 feet on its ncrthern and southerm lines and
20 feet on its eastern snd western lines. To the rear or south of the
dining room are a kitohen and "wash room". The kitchen is immediately
east of the wash room but there is no opening between the two. The .
"normal entrence® to the building is through the "wash room", which has an
interior door or opening, leading into the dining room. In.the dining room
are the tables, the serving ocounter, and the racks, in whioh are kept the
trays and eating utensils, There is an opening from the dining room into
the kitohen, snd three direct entrances to the dining room from the out-

- side, one of which is known as the "morth entrence”. In the rear of the
kitchen there is located a "storage room®,

Accused reached the mess hall ahead of Kowalski, who, upon his
arrival there, saw deceased in the kitchen (R. 64). Deceased had been in
. the kitchen as early as 0500, at whieh time he appeared to be drunk, and
had been seen it and around it for at least 45 minutes thereafter (R. 87,88).
Kowalski called to deceased and they went together into the wash room where
they were later joined by aceused, "Boemer started again and waited to
whip Wagoner again®, but Corporsl Kowalski successfully intervened and -
accused left (R. 64,65). Acoused passed through the dining room, where
he was seen by Private Dement, who had arrived in the mess hall in the
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mesnwhile (R. 31,65). While there is no testimony as to where socused

then went, it is apparent that it was at this time that Sergeant Rowe

heard the firing in Hut 639, ssw accused stending with something in his

hand, and discovered the three bullet holes., After accused's departure

from the mess hall, deceased remarked, "By golly, I am going back to get

my rifle and shoot Wagoner", and laughed when told by Kowalski that he

" (Kowalski) hed already taken the gun., Kowalski then suggested that they

get their "chow" and the two proceeded to the rack and procured their

trays and utensils, with Kowalski in the lead (R. 66,71,97). Private
Dement, who had gotten his tray and his food, and had seated himself at

the second table from and facing the north entrance saw accused ocome

back into the mess hall "with his hands in his pocket®™ and look "over
towards the washroom", where deceased and Kowalski were standing, just

prior to passing into the dining room. Acoused walked toward them as they
were approaching the tray rack, and as he did so, "Sergeant Beemer said

to Wagoner 'Fuck you, you old cocksucker' and Wagoner turned around and

went back to the door", that is, the "north entrance", remarking as he

did so, "Have you fellows seen anybody killed on Sunday morning?® (R. 31,
32,33,45,46). It appears (although it is not absolutely clear) that accused
then went outside the building (R. 46,47,50,77). When he reappeared he was .
armed with a Thompson submachine gun (R. 32,78,81). Approaching deceased, °
acoused called out, "Come and get it" (R. 32,33,47). Deceased, who had &
tray and his eating utensils in his left hand and a cup in hias right, walked
toward accused and when he was within "kicking distance™ of accused kicked
out towards accused, apparently causing the gun to be deflected slightly.

At the -same time he threw the oup, which did not strike accused. Simultan-
eously, the gun was fired once. Four more shots were immediately fired . ,
and deceased crumpled and fell near the serving counter (R. 33,34,36,48,79,94).
The gun was on single fire and the several shots were distinguishable (R.35,
80). Private Dement later discovered that the gun used by accused was one
issued to him (Dement), which he kept on the shelf above his bunk in Hut ,
639 with his oclips, containing 20 rounds each, end other items of equipment
(R. 36,37)s TUpon checking up, Private Dement found his gun and one olip
missing from his quarters (B. 37)s Vhen the gun and clip were subsequently
taken into the possession of Captain Charles C., Hein, Post Provost Marshal,
the eolip still contained 12 rounds (R. 117, Pros., Ex. 10). Five empty .45
caliber cartridges were found at the scene of the shooting (R. 116) and
three bullet holes had been found in Hut 639 by Sergeant Rowe (R. 665).

At five minutes to seven on the morning of 24 September, Captain
Fred M, Weiss, Medical Corps, Cemp Earle Station Hospital, was awakened and
told that there had been a shooting at the mess hall., In turn he awakened
Ceptain Jordan B, Dell'Era, and the two proceeded to the mess hall, where
they saw deceased lying near the serving ocounter. Captein Weiss pronounsed
him dead. Four bullets had entered the body, the points of entry being the
right thorax, the right lower sternum, the left abdomen. and the left thigh
(R. 6,8, Bxe 1). At a subsequent autopsy, conducted by Lieutenant Colonel
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Herbert E. Hill, Medical Corps, that officer also determined that death was
due to these bullet wounds (R. 8,9).

Immediately after the shooting acoused set the gun against the
wall, walked into the kitchen and said, “Somebody call an ambulance. Don't
let a man die like that" (R. 36)s Corporal Kowalski called the ™mediecs”,
and Howard M. Gordon, a civilian cook, the "M,P.'s™ (R, 85). Acoused then
requegted Gordon to find out how badly deceased was hurt and made no repl
when informed that Gordon thought deceased was dead (R. 85). Shortly there-
‘after he asked eanother civilian cook, Asge Fritz Hansen, what his religion
was and upon being told, "Lutheran", added, "I think I have killed a man.
Will you pray for me?". Accused then oried a little, walked up and down
with his hends in front of his eyes, and declared, “Ch my Gode I killed
e man!” (R, 90-91). .

When Private First Class Marvin A. Urness of the Military Police
arrived at the messull at about ten minutes to seven, he found deceased
on the floor, "gasping for breath®. He then passed into the kitchen and,
noticing the bruises on acoused's face, inquired, "What is the matter with
you Wagoner?". Acoused immediately asked, “Is he dead yet?™ and, upon re-
ceiving a negative reply, asked whether the "M,P,!'S" were on their way,
and told about a fight in the orderly room in the eourse of whioh he had
been hit over the head with a beer bottle (R. 100). When Private First
Class Virgil H. Parker, also of the Military Police, reached the kitohen
a little later, accused volunteered the statement, "I am thy man you are
looking for. I Just killed a man®™ (R. 102). Private First Class Edwin
Simonson, & third member of the Military Police to go to the kitchen, heard
accused remark in the Mess Hall, "I am the man who called ths MP.'s™, and
later as they were proceeding to the stoockade, heard him inquire, “Is he
dead?™ (R. 108), Private Adrian White was the last member of the military
polioe to reach the mess hall, Notloing acoused's condition he inquired
whether acoused had been in a fight. Replying, acoused stated, "It amounts
to it. I think I just killed a man"(R. 112,114). , :

Various statemsnts as to accused's condition on the morning of
the killing were made by the witnesses. When acoused entersd Hut 639,
Private Kowalski, who himself had a "hangover®, could not say whether or
not acocused was drunk, On previous occasions, when he had seen acoused
drunk, aoccused appeared happy. He had never seen acoused ory before
(R. 69,73). Sergeant Rowe considered sscused's sppearance in the hut ab-
normal and his voice "peculiar™ (R. 58). According to Priyate Dement,
when acoused entered the hut "he lecked more or less to me like somebody
who had been in an automobile wreck and was shoocked pretty heavy and looked
like his faoce was skinned more or less”. By being shoeked he meant “drunk".
"He - eouaeg was te.lld.ng pretty well thiok. Hs oouldn't get his words
out like he wanted to® (R. 44).

-5-
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As to scoused's appeargnee in the mess hall, prior to the shooting,
Private Dement testified ‘that 'he looked like he had pretty steady nerves
» & » he looked like he was drunk # #* # like he had a sort of funny look
on himself® (R. 48). According to Private Spellings, acqused “looked like he
was in a daze like # * * he looked unusual". Acoused was walking "kind of
slow” and talking in a low voice whioh was normal for him, and the witness
didn't notice "too much wrong® with him (R. 82)., After the shooting the
oivilian ocook, Hansen, thought acoused "looked kind of daged”, but did not
see him stagger nor could he say that acoused's speech was thick (R. 92).
All four members of the military police who went to the kitohen after the
killing found acoused nervous but had no diffioculty in understandimg him,
To Private Simonson he seemed "rather daged™ (R. 110, and to Private White
he "seemed to be a little drunk * * * looked as though he were not in his
right mind" (R. 113-114). ’ _

Lcoording to an extract from a radio from the Deputy Commander of
the Alaskan Department to the Commanding General of Camp Earle, acoused's
UAGCT score™ was 92 (R. 117-118).

Fér .the defense,

It was not unusual for acoused to get drunk ami not:remember what
hed happened (R. 119,121,128,134,137). Accused drank heavily, indulged in
aloohol and other strong liquors, "ocarried his liquor well™, and had never
been seen orying when drunk (R. 119,122,127,128,134,136,137). Accused had
been drinking during the week in which the killing took place, and on.the
afternoon preceding the tragedy, Saturday, had a gallon jug of aloohol on
the "orane barge" to which he was assigned (R. 129,130). Around five
otclock that afternoon, as accused was getting ready to leave his hut, he
"had a rain hood and in this rain hood he uncovered a jar™ which looked
"like a pound coffee jar, end it was full of liquor or something®. This
liquor was white (R. 134,135). Aocoused did not sleep in his hut.on either
the Friday or Saturday night immediately preceding the erime (R. 135). At
about 0530 on the morning of the orime, deceased entered the hut normally
ocoupied by accused, fell over a washstand, took the oomforter from, and
looked &t the face of the ccoupant of one of the bhunks, went over to de=
ceased's bed, and after mumblimg, "God damm it", left the hut (R. 129,130,
135)., Deceased was powerfully built ‘and was a "man to avoid when he was
drunk”, being "quarrelscme" when im that conditionm (R. 140),

o Ceptain Jordan B. Dell'Era locked deceased's rocm on ths after-
noon of the orime without examining it, JIater that afternoon or the followe
ing afternoon he and Major William W. Sweet, Jr., investigating officer,
went into the room and found about 38 empty beer bottles and a elesar bottle,
"gomething like a pint beer bottle”, which contained abouk one ounce of a
liquor that smelled 1like alechol. A eareful search falled to diselose any-
thing else "which even appeared to have liquor in it". The room was in
disorder, with the stove shoved aside end the stove pipe knooked loose,
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Normslly the room was kept in a meat oondition (R. 140-145).

After being advised as.to his rights, acoused eleeted to testify
in his own behalf. He stated that he had joined the party in deceased's
quarters, and when the beer was "about gone", returned to his hut and broughs
back a jug of alcohol. The aloohol was mixed with the beer that was left.

"s % % This S1im Roberts was the mam that done the mixing of
the drinks, end after the beer was out, there was a bottle of apple
Juice. * * » and from then on it was mixed in the spple juice
bottle with water. * = * The next thing I know anything about was
someone woke me up in the stookade, telling me that the Captain
wanted to ses me. I wenbt in to see Ceptain Hein, the Provost
Marshal, snd he asked me if I knew that I was in hot water.’ I
couldn't be sure, but I believe I answered to him, *Yes, sir?,
hé asked me if I wanted to make a statement. Ho'advised ms of lw
rights and so forth, and I told him I didn't believe so, because
I wasn't feeling very good right then and I didn't know what it
was all about and wanted time to think a little bit, to figure
out where I was and why. The prisoners in the stookade was the
ones that told me what I was in for., I believe that is all, sir.”

Accused was unable to state whether he had been drinking aleohol duriné the
week preceding the party, but knew that he had consumed "quitc a bit of
whiskey and rum® (R, 146,147).

On oross-examination ascused stated that he could net say that
he was drunk when he went to the party on Saturday evening (R. 147), but
was pretty sure that he had started drinking on Wednesday and had had
some aloohol on Saturday (R. 150). BEHs purehucd the gallon of alcohol on
Saturday in "Navy Town" for $120.00 (R. 149). Upon being awakened in the
stoockade on Sunday he "got up and got straight” amd reported to Captain
Hein in the stookade (R. 152). It was in the guardhouse that he found out
that Beemsr had been shot (R. 164). He had no recollection of "pitohing
quu'tera" or of being slone with deceased in the hut (R. 154).

According to s radio from the Deputy Comndor, Alaskan Deﬁurt-
?ant. thers was no record of any arrest of ascused by oivilian guthoritiol
Re 189).

Lieutenant Commander Alexander R. MacLean, Medical Corps, United
Btates Naval Reserve, testified as an expert that amnesia may result from
a blow on the head when not aoccompanied by a fracture, and that there might
- be & total lack of memory during a period immediately following the blow,
While a fraoture was not necessary it would be necessary for a conocussion
to oocur to produce ths temporary loss of memory. In witness' opinion it
- would not be unreasonable to say that a man who had been drinking exces-
sively and had also sustained a blow upon the head without a fracture,

~
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might have had temporary amnesia, provided that the blow was of sufficlent
intensity to cause conoussion (R. 38,39,40,41,42,43).

Rebuttal,. . s

Apparently Captain Murray E. Margulies, Medical Corps, nsuropsy=-
ohiatrist of the Camp Earle Station Hospital, was called as & rebuttal
witness for the prosecution, although not designated as such. Captain
Margulies examined accused at 0930 on Sunday, <4 September 1844, and found
a small abrasion over the right eyebrow, approximately one inch and a quar-
ter in dismeter, another over the right knee joint, and a third over the
right buttock and a very, very slight injury over the right cheek bone.
There were no other external marks or physical injuries (R. 160). Ac-
cused had no neurologlcal disorders of any kind, and was suffering from no
type of psychoneurotic abnormality "with the exception of acute intoxication,
which I came to the conolusion by certain tests" (R. 162). By "acute al=
coholisn™ witness meant a "physical and mentel state of an individual which
follows ingestion of alcohol and results in certain physical and mental dis-
turbances, such as incoordination, inability to perform mental work, impaire
mont of memory or of speech” (R. 163). Accused, in witness' opinion, was
only mldly intoxicated and his mental faculties had been impaired "very
little™. A blood test, taken shortly before the examimation, showed a

Ysoncentration of 1.25 mg of alcohol per 1 co of blood" (R. 163). At the
time of the examination, accused was fully oriented as. to time and place
end it was witness' opinion that acocused 'was feigning a mental abnormality
known as amnesis® (R. 162). In examining accused, witness considered the
possibllity of a concussion. Consequently he conducted s neurological
examination, inoluding en X-ray of the skull and a consideration of ac-
ocused’s statements, in answer to questions, as to "how he failed to remember®,
There was nothing to substantiate a diagnosis of ooncussion of the braia
(R. 166)s A mental test disclosed sccused's mental age to be ten years.

An "AGCT" soore of 92 indjicates a mental age of 9 years and two months,

In witness' opinion, 1f a person has a score of 92 under normal conditions,
and discloses a mental age of ten years when he is under a mental strain
and is to some extent under the influence of alcohol, the individual would
o(ut: the 3att¢r period be "more or less under his normal mental condition"

R. 167 .

: In answer to the request that he tell the court ™what the ciroum-
stances would necessarily have to be under which the diagnosis of amnesiu
may be made”, Co.ptain Margulies mdo the following statements

"This is a question that requires, perhaps, s little discus-
sion about amnesia. It is first, worthwhile for us to realize
that it is only a sympton of a disease, and in order to be able
to make that diagnosis you have to find a disease in which amnesis -
may oscur. In enalyzing the secused's examination, in my opiniom
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he was not suffering from insanity in which ammesia may ocour.
Therefore, I have ruled out insanity. Amnesia again ocours in’
hysteria. In my opinion ascused did not suffer from hysteria.
It did not fit into the olinical picture of hysteria. It ocould
be. the result of an injury to the brain. However, there was no
.evidence of it. It ocould be a sympton of constitutionsl disease,
and the physical examination failed to confirm that. It could be
due to alcoholiam, in which one type especially is likely to cause
~ amnesia, However, the behavior and examination failed to give,
failed to make, failed to substantiate the only thing by which we
ocould confirm the accused’'s statement that he has been suffering from
emnesis.” (R. 166).

A second examination of accused on the following afternoon at 15600
confirmed Captain Margulies' first impression that the "soldier was malin-
. gering pertaining to memory" (R. 160,167). :

On oross-examination, Captain Margulies explained that "passing
out™ and amnesia are not the same thing - "to pass out would mean a man is
seeningly unoconscious or not consoious enough to walk.e The man doesn't
know what is goimg on" (R. 171). Alcoholio amnesia from the excessive
use of alcohol is quite common (R. 171), end there is a form of intoxica-
tion, known as pathological intoxiecation, which may result in an individual's
going to some other place without knowing how he got there or what he was
doing, becoming “disoriented", falling asleep, and awakening from ten to
twenty hours later with a realization that something has ocourred of which
he has no recollection (R. 174). (On redirect examination (R. 182) witness
testified that unless an individual 1s particularly susceptible to aleoohol,
emnesia from indulgence in intoxicating liquors would have to be from "more
than a mild indulgence™.) . To arrive at & oonclusion as to an individual's
loss of memory there should be observation of the patient, a discussion with

“him to see whether his speech is oochersent, relevent and connected, an exami-~
nation of his "school knowledge, his intellect, snd ability to perform
mental work", a determination of his orientation as to time, place, and
person, and.a search for “evidence of hallicinations and illusions, and
his emotional reactions” (R. 171). laborstory tests are not infallible
(R. 176,177), but errors in eonnection with blood tests are very rare.

When there is a conflict betwsen a laboratory test and a clinical examina=-
tion, 1t is Captain Margulies' praotiee to have the test repeated (R. 184).

6. The testimony shows conclusively that Technician Fourth Grade

Jesse D, Beemer met his death in the Army Iransport Mess,Hall at Camp

Earle, Alaska, on Sunday moraing, 24 September 1944, as a result of bullet
wounds inflicted by the accused with a Thompsom Sulmschine Gur. The shooting
ocourred after an all night party in S8ergeant Beemer's hut, in whioch a num-
ber of enlisted mem participated, and very apparently oame as the aftermath
.of a quarrel, accompsnied by a physical oclash, between acocused and deceased,
which ocourred sometime between 0415 axid 0600 of that day. There are no
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details as to this gquarrel, as acoused professed igmorance of what oo~
ourred, and he and deceased, both ostensibly not drunk, had been left
alone in deceased's hut at 0415 by the last departimg guest. That there
had been a struggle is evidenced by the appearance of the deceased's

room and by acoused's physical condition when he appeared at the tent

of Corporal Kowalski around 0615, orying and ocomplaining that he had been
hit over the head by deceased with a beer bottle, Approximately 36 bottles
of beer had been consumed at the party by six of the partipants. Other
than accused's statement, there is no proof that any other intoxicant was
oonsumed, but there was found in deceased's room a bottle, about the size
of a pint beer bottle, which econtained only about one cunce of a white
liquor that smelled like aleohol, Aroupd 0615, when acocused sought and
obtained first aid treatment from Corporsl Kowalski he made the threat
that he "would kill that 'Okie? Z; nickneme for deceased/ before the

dey was over", and shortly thereafter went to the mess 1 with the
corporal. There they sew Sergeant Beemer, who had been in the kitchen

as early as 0505 and who had also been discovered in accused's hut between
0500 and 0530, apparently looking for accused, Corporsl Kowalski called
.deceased into the “sash room" where they were later joined by -accused.
Almost immediately deceased, who was a large, well-built man, threatened

to beat accused up again. Corporal Kowalskl prevented any further trouble
and accused left. It is apparent that he then went to Hut 639, about 200
to 300 yards away, procured Private Dement's Thompson submachine gun, and
returned to the mess hall. It is not entirely olear where he left the gwu,
but the testimony 1s rather conclusive that it was not brought into the
hall. During accused's absence deceased made the remsrk to Corporal
Kowalskl that he was going to get his rifle and shoot acoused, but laughed
and made no further threats when informed by Corporal Kowalski that he had
already taken the gun. At Corporal Kowalski's suggestion that they eat,

he and deceased obtained their trays and eating utensils, and were proceeding
toward the serving ocounter when aocused reentered the mess hall., Upon seeing
sccused, deceased applied & vile epithet to him, whereupon asoused piocked
up the machine gun, which he did not have in his possession at the time, and
approached deceased with the words, "Come and get it". There was a distance
of about ten feet between them at the time, Deceased took a few steps fore
ward until he wes within "kicking distance™ of aoccused, and kicked and
simultaneously threw a oup at deceased. The cup did not strike acoused.

At the same moment accused fired the gun, which seems to have been slightly
deflected momentarily either by being struck when deceased kicked or by

a movement, voluntary or involuntary, on the part of accused, and followed
up this first shot with four more. All were single shots, which entered
deceased's body. Deceaséd orumpled, fell, and died shortly afterwards,

v It olearly appears, therefore, that the killing was deliberate,
premeditated, and intentional, and constituted murder under Article of War
92, Even a motive was present, revenge for the physical punishment ine
flicted and the insult hurled by deceased. Accused did not plead provo=
oation, or self defense or other legal justification for his action, but

- 10 =
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apparently relied upon a plea of drunkenness, or of smnesia or lack of
consciousness, induced by the blow on his head which hed been inflisted
some time earlier that morning by deceased, or by over-indulgence in
intoxicants, or by both. Accused's degree of drunkenness and oonscious=-
ness at the time of the commission of the orime was a question of fact

for determination by the cowrt. Obviously both esscused and deceased had
been drinking and showed the effects of their indulgence, but it is the
opinion of the Board that the record of trial clearly establishes that
acoused was not 8o drunk as to be incapable of entertaining the specific
intent to kill the deceased, the absence of whioh would reduce the orime
to manslaughter, and was not suffering from any mental incapacity, which
relieved him of responsibility for his aotions. While the possibility

of the orime being merely manslaughter on the theory that it was committed
in the heat of anger is not suggested in the record, the Board is of the
opinion that accused's deliberate steps, leading up to the killing, previously
detailed, preclude. the oclassification of the orime in this lower category.

Ag opposed to the testimony that accused gave the appearance of
being slightly dazed or somewhat drunk, his actions indiocate a clear oom-
prehension of what he was doing end what was transpiring. Following the
altercation with deceased in the latter's hut, accused proceeded to the
hut of his friend, Corporal Kowalski, end, after receiving first aid treat-
ment, deterred the corporal from looking for deceased by advising him that
he would handle his own troubles. He apparently hed no difficulty in
finding his way to the mess hall, nor in returning to the hut after deceased's
renewed hostile attitude. That he was aware of what he was doing is further
shown by his action in procuring Private Dement's submachine gun and in
again returning to the mess hall, where he laid aside the gun until acoused
hurled a vile epithet at him. His remark as he turned to get the gunm,

"Have you fellows seen anybody killed on Sunday morning?”, and his challenge
to deceased, as he was advancing toward him, "Come and get it!", further
indicate that he was well aware of what he was doing. His words and actions
after the killing likewise confirm the oconsclusion that he was in adequate -
possession of his mental faculties., He suggested that an ambulance be v
summoned, he regquested one of the cooks to go and find out decessed's con-
dition, he asked another cook to pray for him when he learned that deceased
was probably dead, and when the military police arrived he advised them
that he was the man they were seeking, .

The testimony of Captain Margulies, based on his examination of .
acoused about two and a half hours after the commission of the orime, supports
these conclusions as to acoused's condition. It was Captaim Margulles! opinion
a8 an expert that accused was only mildly drunk and that his armesia was
feigned. Aocused was well oriented, displayed normal intelligence and showed
no real lack of memory. Ceptain Margulies could find no indication of ammesia .
and no physical or mental condition which could have induced that state, In
particular there was lacking any ooncussion, a physical requirement, in the
absence of a fraoture of the skull, as testified to by Lieutenant Commander
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MacLean, expert witness called by the defense, for “the oreation ofvo.mnesia
a8 the result of a blow on the head. Captain Margulies verified his first
conclusions by a second examination of acoused the following day.

There is no evidence, dirseoct, circumstantial, or infereantial, to
offset the above expressed facts and conclusions, The Board of Review 1is
of the opinion, therefore, that the record of trial fully establishes every
element of the orime of murder (MCM, 1928, 148a) and that the court was

. clearly justified in f‘indmg eccused guilty of that orim under Artiocle of
War 92,

7. The Charge Sheet shows that accused was 29 years of ege, a.nd was
induoted into the service of the United States at Fort Bliss, Texas, on 30
October 1939, without prior service.

8. The court was legally counstituted and had Jurisdiction over the
accused and the offense. No errors injuriously affeoting the substantial
rights of the scocused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
the finding of guilty and the sentence. A sentence of either death or im-
prisonment for life is mandatory upon conviction of murder in violation of
Artiole of War 92. Cornfinement in a penitentiary is authorized by Article
of War 42 for the offense of murder, recognized as an offense of a oivwil
nature and so punishable by penitentiary confinement by sections 273 and
275 of the Criminal Code of the United States (18 U.S.C. 452, 454)

- iz *\7 ( éd‘-\ s Judge Advocate,

-

—a Judge Advooate,

W/// é‘?/{’ , Judge Advooate.
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UNITED STATES ' ARMY AIR FORCES

VESTERN TECHNICAL TRAINING CO}:.M&ND

Ve S

Trial by G.C.M., convened at

Keesler Field, Mississippi,

6 November 1944. Dismissal

.and total forfeitures.

Captain DANIEL W. HOGAN
(0~482618), Dental Corps.

Vaget? o o o sl N st

OPINION of the BOARD OF REVIEW
AIH)REWS, FREDERICK and BINRER, Judge Advocates.

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The dJudge Advocate General,

2. The accused was tried upon the following Charges and Specifi-
cations: ' . ) . '

Charge I: Viqlation of the 93rd Article of War.

Specificationt In that Captain Daniel W, Hogan, Dental Corps,
Section "E" (Medical), 3704th Army Air Forces Base Unit, did,-
at or near Ocean Springs, Mississippi, on or about 10 October -
1944, with intent to rape her, commit an assault and battery upon
Miss Beatrice Kingston, by willfully and feloniously spreading
her legs, slapping her face, and forcefully pressing his body
' aga:.nst her body.

CHARGE II: V:.o]ation of. the 95th Article of War.

-Specification- In that Captain Daniel W, Hogan, Dental Corps, ‘
« Section "EM®, (Medicalg 3704th Army Air Forces Base Unit, did,
at or near Ocean Springs, Mississippi, on or about 10 October v
1944, wrongfully, unlawfully, dishonorably, and by force and
against her will, fondle Miss Beatrice Kingston, a woman not
his wife, under such circumstances as to bring discredit upon
the military service. ,
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He pleaded not guilty to, and was found guilty of all Specifications .and
Chiarges. HNo evidence of previous convictions was introduced., Hs was
~sentenced to be dismissed the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place as
the reviewing authority mzy direct, for a period of ten years. The re-
viewing authority approved only so mmch of the findings of guilty of the
~ Specification of Charge I and of Charge I as involves a finding of guilty
of assault and battery in violation of the 96th Article of War, approved
the findin;s of guilty of the Specification of Charge II and of Charge II,
approved only so much of the sentence as provides for dismissal and total
forfeitures, and forwarded the record pursuant to Article of War 48.

3.  The evidence for the prosecution was as follows:

tiss Beatrice Kingston (R. 13), the prosecutrix, 22 years of age,

had résided in Biloxi, ilississippi, all her 1life (R. 23). She was, and had
been for about twenty-five months, & dentel assistant at Station Hospital
Dental Clinic Mumber Two, at Keesler Field, where the accused was and had
been, throughout thet period, on duty (R. 132,23). She was his assistant
for about a year and a half of that time (R. 13,24). She had had no dates
or social associction with him, except that she had met him at an officers!
dance about a month before the trial and had occasionally ridden with him
in his car from the field to her home in Biloxi and once to a church in.
Biloxi, one of these rides being with the accused alone and the few others
 with another officer present (R. 13,24). She knew that the accused was
married (R. 13). ] ,

~ On 10 October 1944, the witness compléted her day's work as as-
sistant to the accused at about 10:15 p.m., went into Biloxi on the bus,
stopped at a cafe for a light repast, and was walking toward her home vhen
" the accused drove up and offered her a 1ift home in his car (R. 14), His
' car was a blue convertible, which she thought was a Ia Salle (R. 14). The
top was dom (R. 15)., She got in the car. Her home vas about seven blocks
~ further in the direction in which they were going. The accused proposed
"that they take a ride. The witness said that she was sorry, but it was
getting late and she must get home, so could not go. Ilevertheless, the
accused continued driving. The witness thought thet he would turn at the
end of the avemue and take her back to her home {R. 15), but he continued
across the bridge, on the road to Ocean Springs., On the bridge, the accused
grabbed the witness and pulled her toward him, She pulled away, told him
to stop and repeated that she must go home. The accused continued across
the bridge. The witness protested angrily. She grabbed the steering wheel.
The accused asked if she were. trying to wreck the car. She replied that
she didn't care whether she did or not, and insisted that he take her home.
He drove on into a vicinity with which the witness was not familiar,
turned into a side road and stopped. This was a country road, and she saw
no houses around there {R. 16). The accused pulled the witness over toward - .



(27)
him and forced his kisses and embraces upon her. She protested. The ac=-
cused would not stop, but increased his efforts and "got violent", The
witness screamed. The accused "got domn™ and drove the car farther back
into the country road-(R. 16). The witness opened the door and had one
foot on the road, but the accused increased the speed of the car and held
onto her coat. She kicked the car door open. He told her to close it or
it would break off, He drove farther, stopped and resumed his advances.
She screamed. He slapped her face. He tried to force her legs apart.
They struggled. He had his hand over her mouth. She could not breathe,
.and was frightened and weak. He was trying to force his body upon hers
"and trying to force her legs apart. She was struggling and trying to keep
him away (R, 17). He tried to put his hand in her underwear (R. 18), and
did put one hand under her panties and inserted his finger in her vagina
once. He accused her of not being a virgin (R. 19). In pushing. his hand
away, she discovered thatthe accused had his penis out. He contimed
trying to force himself upon her. She screamed again, He again slapped
her, but desisted from his efforts and drove on a little further, His
headlights revealed a cemetery. He turned the car about and stopped. He
then started talking, proposing that she get on his shift regularly at the
c¢linic so he could drive her to and from work every day, and that she live
with him, He said that would be easily arranged, was being done every day,
and that his wife had everything she wanted, The witness told him that she
did not care to hear about his personal affairs, but wanted to be taken home.
He grabbed her again and pushed or pulled her down in such manner that her .
head struck the steering wheel, and the back of the seat fell and hit her
in the back (R. 18). She said, "Oh, my back". He was trying to force
himself upon her. ©She screamed. He slapped her. ©She bit his thumb, She
then demanded that he leave her alone and take her home (R. 19), calling.
him by the name of Captain Graham (R. 19,39), whereupon he accused her of
"running around®™ with Captain Graham, became angry and took her straight
home (R. 19). Captain Graham was & married man with two children. .She
had never dated him, nor any other married man (R. 19,39). Captain Graham's
name perhaps came to her mind as the dental officer on the other shift, where
she had been working (R. 39).

: The accused took the witness to her home, where he left her, at
about 1:00 to 1:15 a.m. She went into the house, where she lives with her
parents, her sister, iirs, Wells, and her sister's three children. All were
" sleeping, .She waked her sister (R. 20) and told her what had happened.

The vritness did not want to disturb her mother, who had been ill. lHer
sister gave her some ammonia to quiet her, and put her to bed. The next
‘morning, her sistet called the doctor and the military police (R, 21).
Doctor O'Mara examined her and taped her back. Bruises were then showing
about her thighs. The following day at his office, she had an internal .
examination. She remained away from her work for about two weeks (R. 21,22),

: The accused had his hand inside her 