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WAR Dl!:PARTt,!.!:NT (l) 
A:rm::, Service Forces , 

In the ottice o! The Judge Advocate General 
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UN I T .E ·D S TA T ES 	 ) Sm'H A1R FORCE 

) 


v. 	 ) Trial by G.C.M. 1 convened 
) at Albrook Field, Canal 

Captain WILLIAM J. MAC:OONALD 	 ) Zone, 13 November 1944. 
{0-56'5147)1 Air Corps. . 	 ) Dismissal. and total for

) feitures. 

OPINION o! the BOAP.D OF REVIEW' 
ANDP.El'lS1 FREDERICK and BIERER, Judge Advocates 

1. The record of trial in the case of' the officer named above 
' 	 has bean examined by ·the Board of Review and the Board submits this, 

its opinion, to The Judg~ Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: · 


CHARGE I: Violation of' the 95th 	A:rticle of war. 

Specification la In that Captain William J. MacDonald, 
Air Corps, (formerly Inspector Qeneral 1s Department), 
35oth Base Headquarters anq Air Base Squadron, bepig 
then and there a married man having a l8.Tiful1 living 
wii'e and not being divorced, did without due cause, 
i'ran on or about l March 1943 to on or abo-µt 30 June 
19441 dishonorabfy fail and neglect to support said 
llif'e. 

CHARGE Ila Violation of the 96th Article of' War. 

Specification l: In that Captain William J. MacDonald,
. .llr Corps, (formerly Inspector General's Department), 
350th Base Headquarters and Air Base Squadron, did, at 
United States Arrq Air Base, Albrook Field, Canal Zone, . 
on Of about 10 April 1944, wrongfully borrow i'rom 
Technical. Sergeant James D. Giokaris1 Headquarters and 
Headquarters Squadron, Sixth Air Force1 · the amount o! 
ten dollars (fl0.00)1 this to the prejudice of good 
order and m:Uitary discipline. 
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Specification 2: In that Captain 'filliam J. :MacDonald, 
Air Corps, (formerly Inspector ~:eneraJ. 1 s Department), 
350th :Sase Headq_uarters and Air Base Squadron, did, at 
United States.Army Air Base, Albrook Field, Canal 
Zone, on or about 1 Jlll'l.e 1944, wrongfully borrow from 
Sta.ff Sergeant Frank T.. 1:iner, Headq_uartcrs and Head
quarters Squadron, Cixth Air Force, the amount of 
twenty dollars (i;20.oo), this to the prejudice of 
good order and military· discipline. 

Specification 3: In that Captain -.·;mia.m J. Macr:onald, 
Air Corps, (formerly Inspector General's Department), 
350th Ease Headquarters and .Air Base Squaoron, did, 
at United States A:r:rrry .Air Base, Al.brook Field, Canal Zone, 
on or about and betv;een 1 January 1943 and 31 May 1944, 
l'wTongfully borrow f]'om Staff' Sergeant Ethbert c. Aber
crombie, Headquarters and Headquarters Squadron, Sixth 
Air Force, sums of money i~ the total amount of one 
hundred and sixty dollars l.tl60.00), this to the prejudice 
of good order and military discipline. 

Specification 4: In that Captain -\·,illiam J. MacDonald, _ 
Air Corps, (formerly Inspector Gsneral 1s Lepartment), 
350th Ease Headquarter:;; a.nci. .Air Base Sq_uadron, being in
debted to Technical Sergeant Stephen C. Paspek, Head
quarters and Head,:.i_uarters Squadron, Sixth Air Force, in 
the sum of four dollars and fifty cents, (U. 50), v;hich 
amount became due and payable on or about 3 May 1944, 
did, at United States A:rmy Air ;Jase, ilbrook Field, 
Canal Zone, from on or about 3 May 1944 to on or about 
4 July 1944, dishonorably fail and neglect to pay said 
debt. 

Specification 5: In that Captain William J. MacDonald, 
Air Corps, (formerly Inspector General's Department),
350th Base Headquarters and Air Base Squadron, being 
indebted to Technical Cergeant James D. Giokaris, Head
quarters and Headquarters Squadron, Sixth Air Force, in 
the sum of thirty-six dollars and fifty-five cents, 
(~,:36.55), Y1hich amount became due and pa;,,-able on or about 
20 April 1944, did, at United States Army Air Base, Al
brook Field, Canal Zone,·rrom on or about 20 April 1944 
to on or about 30 June 1944, dishonorably fail and 
neglect to pay said debt. 

Specification 6s In that Captain ~'lilliam J. HacDonald1 
Air Corps, (formerly Inspector General's L"epartment), 
350th Base Headquarters and Air 1:>ase·Squadrvn, being 
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indeoted to .Staff Sergeant 7rank :,. l.J.ner, Head
quarters a::1d Headquarters Squadron, Sixth Air Force, 
in the sum of twenty dollars, (f,20.00), which amo"Wlt 
became due a·td payable on or -about 10 June 1944, did, at 
United ::.:tates Arr.r:, Air Dase, Al.brook Field, Canal Zone, 
from on or about 10 June 1944 to on er about 6 July 1944, 
dishonorably fail and neglect to pay· said debt. · 

Specification 7: In that Captain ~'iilliam J. iiiacDonald, 
Air Corps, (formerly Inspector G~neral 1s Department), 
350th Base Head::;_uarters a.,d Air Base Squadron, being • 
indebted to ~taff ~ergeant Ethbert c. Abercrombie, 
Headquarters and Headquarters Squadron, Sixth Air 
Force, in the ::::um of i'ifty-one'dollars and fifty cents, 
( f 51. 50), vihich a1101mt becama due and payable on or 

, about l :Cecember 194.3, do., at United States Army Air • 
Base, Albrook Field, Canal Zone, from on or about l 
T:ecember 1943 to un or about 4 July 1944, dishonorably 
i'ail and neglect to pay said debt. · 

Specification 8: In that Captain "ililliam J. ~acDonal.d, 
Air Corps, (formerly Inspector General's Department), 
J5oth Base Headquarters and Air Base Squadron, being in
debted to Staff Sergeant Ethoert c. Abercror.ibie, Head
quarters and Headquarters Squadron, Sixth Air Force, in 
the sum of forty dollars, (~40.00), which amount became 
due and payable on or about 10 June 1944, did, at United 
States Army Air Base, Albrook Field, Canal Zane, from on 
or about 10 June 1944 to on· or about 24 June 1944, dis
honorably fail. and neglect to pay said debt. 

He pleaded not guilty to and was found guilty of alJ. Charges and Speci
fications. No evidence of previous conviction was introduced. He was 
sentenced to be dismissed the service, and to forfeit all pay and allow
ances due or to becane due. The reviewing authority approved the sen
tence and forwarded the record of trial for action under Article of liar 
48. . 

J. The evidence for·the prosecution, brief]¥ suimnarized, is as 
follows: 

Charge I and Specification: 

In. s_upport of Charge ·.I the trial judge advocate announced that 
•Mrs. lla.cDonald is the main witness, ,,~d, in £act, the only witness 
for the.prosecution as to that charge: •• •. Inasmuch as she was, at 
the time of the trial, residing in BatUe Creek, Michigan, the prosecu
tion offered her deposition, •subject to objection by the defense 
counsel•. ~efense counsel, £or reasons appearing hereafter, thereupcn 
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requested that tne prosecution "permit the introduction of the deposition 
of urs. hacJonald dated l\ovember 3, 1944, before the introduction of the 
deposition dated October.17, 1944" {R. 10). 

. Thereupon, the prosecution offered in evidence the deposition of 
Mrs. Lorna Lee Ot;ichison)'hlacDonald takeri on 3 November 1944 and it vras 
received without obj~ction (E.. ll; Government's zx·. #1). · . 

'lhe deposition, as framed, so\lght ammers from Urs. ;,1acDonald 
to eight questions propounded by the prosecution smd to one cross
interro[atory of the defense. The deposition as received in evidence 
contained, in t:0.e answer to :the third interrogatory, a general 
declination to give any evidence in the case, as follows: 

•Third answer: I do not want to testify against my 
husband for any purely military offense. He is supporting 
me, I am in love with him, and we have never had any 
trouble• (Gov. Ex.. 1). . 

The prosecutiop then offered in evidence, subject to objectiai by 
defense, the deposition of Mt's. Mac~onald taken on 17·0ctober 1944. 
Defense objected to its introduction for the reason that a wife may 
refuse to testii'y against her husband and cannot be compelled to do 
so; and, further, because the first deposition disclosed a reluctance 
to testify against her husband in any proceedings and the latter 
deposition clearly evidence her declination to do so (P.. 11, 13-17). 
The objection was overruled arid the first deposition was, likewise, 
admi~ted in evidence (R. 17; Gov. Ex.. 2). 

In substance this deposition sets forth that the accused and the 
deponent were married on 9 June 1941 and have never been divorced. 'Ihey 
lived together in various places until October 1942 when the ~ccused 
was sent to Panama, af'ter which she received an allotment of $150 per 
month. l)'om 1 November to 23 December 1942 she had visited and stayed 
with the accused's parents in Maine.' Thereafter she visited her own 
parents. About 1 March 1943 she visited friends in Tulsa, Oklahoma, at 
their invitation. In May she visited another friend upon invitation. 
There were no eA"Penses :involved in any of these visits except trans
portation. In November 1943 she went to Miami, Florida, staying there 
until 1!ay 1944 during which time her husband bore her expenses. In 
Y.arch 1943 the accused had cancelled the. allotment and.from then to 
30 June 1944 she received approximately $250.00 from the accused; but 
her living expenses for food, clothin6 and general maintenance did 
not exceed the amount of money which her husband had sent her between 
1 March 1943 and 30 Jtme 1944., and at no time during this period was 
she destitute or without means of support. She made a request in March 
1943 that the accused make another allotment and in April he promised 
to make one increasing the amount to $175.00. On 9 June 1944 she wro-te 
a letter to the Inspector Gener_al I s Department in the h?pe that it 
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mif;ht assist in ~;etting an allotment started. She informed her husband· 
about tL1e letter., which she now regrets sending., and intended writing 
to Colonel r,:iller in the Inspector Gs::neral I s Department requesting that 
no disciplinary action·be taken against the accused but concluded that 
the sentiments expressed in her letter to her husband would serve the 
purpose if sho1.n to Colonel I.aller. In Au;ust 1944 the accused made 
an allotment of $200 per month., which has been in continuous effect 
since. ),Jrs. l·1acDonald still loves her husband., expects to live with him 
when.the war is over and., as far as she knows., he has always been a 
faithful husband. She was never subjected to any scandal or disgrace 
by reason of any failure of her qusband to send.her money; no one.has 
ever spoken critically about her husband because of his neglect; the 
matter was a purely private one and no one outside of the family had 
any knowledge of the circumstances. '!'he last ansvrer of the deposition 
is quoted: 

.11 I feel that my husband didn 1t intentionally omit start
ing the allotment but due to his work it just slipped 
his mind. I don't want him to be court-martialed be
cause my allotment has been started and I have no 
co~laints against him. a 

A copy of the letter to the Inspector G-eneral. 1s Department and cf the 
Certificate of Record of Marriage of the. accused and his wife ,;ere 
admitted in evidence by stipulation (R._18; Gov. Ex. 1-B). 

Charge II. Specification l: 

It was shov.n that., at some time lt'..._n the early spring of 1944., u the 
accused asked Staff ~ergeant James D. Giokaris who was on duty in 
the office of the Air Inspector of the Sixth Air Force with the accused., 
for the loan of t,10. 00., which amount the· sergeant then loaned to the 
accused without specifying any date for repayment(~. 20). 1'h~ sergeant 
!elt t!1at t:C1e transaction was purely on the basis of friendship., in
volved no coercion because of the accused's position., and he contem
plat~d no advantages pecause of it (R. 26). 

Specification 2: 

1lithout objection., the depos:ition of Staff Sergeant Frank I?.. Hiner., 
Headquarters Squadron., 6th Air Torce., was ad::.itted in evidence (£. 2?; 
Gov. Ex. 3)., excepting., however., the third., 'fifth and sixth redirect 
interroeatories, and the answers thereto u~. '2:/ 1 28). 

In substanhe the deposition establishes that Miner was acquainted 
with the accused since i.:ay 1942. Cn about 2 or 3 June 1944 at 
approximately 9 a.m. the accused approached 1:iner at the ili Base of 
the 6th Air Force and stabd that he Viantad to borrow some money. 
:liner told him 11i t looked rather peculiar for a captain in t:ne army to 
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have to borrow so soon after pay day• and.passed the matter off. No 
amount had been mentioned. Later in the day the accused again z·equested 
a :l!oan from i,!iner, this time specifying t;50.oo as the sum needed. I,riner 
said the amount was too much and that he could not afford to m&-e the 
loan. Still later on the sa'lle day the accused came to ?.!iner I s quarters, 
and again requested the loan of ~;50.00 whereupon Miner said it was out 
of the question but told him he could let him have :;;--20.00. This sum he 

.then loaned to the accused. 

Specification 3: 

Staff Sergeant Ethbert C. Abercrombie met the accused in December 
1942 when both worked in the Inspector General's Office, 6th Air-Force. 
Sometime in January 1943, Abercrombie, then a private, at the request 
of tne accused, then a second lieutenant, l~aned him $25.00. This was 
repaid on the following pal day (R. 33). Sometime later {on a.ates not 
specified)accused made loans of f20.00 and ~25.00, respectively, and 
both were repaid on the ensuing pay day (R. 34, 35) •. Some time in 
November (on dates not specified) Abercrombie, then a 11buckn sergeant, 
at tae accused I s request loaned him f?35. 00, f,20. 00 and t2. oo, res
pectively (r:. 35) and in Kay 1944, ·again at accused 1s request, he loaned 
him ,;40.00 (F.. 37), ti1ese loans being made unC:.er conditions hereinafter 
set forth (See Specification 7) • 

. Technical Sergeant Stephen C. Paspek had also become acquainted 
with the accused in :;);cember 1942 w~1en both v;ere on duty in the Inspector 
General's Office, 6th Air Force (F.. 28, 29). In April 1944 Paspe'k made a 
trip to 1uatemala, and brought back with him, in F,ay 1944, a pair of rope 
sandals and a handbag wnich the accused had requested him to buy for him 
and which he bought with his ov,n money. 'lbe ·articles were delivered to 
the accused but, althouGh Paspek told him the cost ,ras t4. 50, the accused 
did not have the change and said he 'l":ould pay him later. He did pay 
Paspek right after pay day in the early part of July 1944 (R. 29, 30). 
On cross-e~arnination Paspek stated that he·had no thought of obtaining 
any advantage by accommodating the accused, inasmuch as the purchase 
was made on the basis of friendship and it nas common practice for any-. 
one away on a trip to purchasa articles for and at the request of others 
(R. 31, 32). He had never made a:ny c.emand upon the accused for p·ayment 

(F.. 31). 


Specification 5: 

In March 1943 Staff Sergear-.t Giokaris made a trip to 'i'alara and 
while there, at the request of the accused but with his ovm money, he 
purchased blankets for the accused. l'he accused paid the major portion 
of the amount due to Giokaris but a balance of f4.J5 remained due and 
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payable (H. 20). 5ubsequently, on unspecified dates, Giokaris made 
purchases of a carton.of cigarettes and some stationery ~or the accused 
:for vrhich he paid, respectively, 50¢ and 35¢ and for which he was not 
reimbursed by the accused when the articles were delivered. In Septem
ber 1943 Giokaris made a purchase in Guatemal.a, of another blanket for 
the accused at his request. The record does not disclose what was paid 
for this blanket although it does show that the. accused did not pay for 
it on delivery (R. 21). Subsequent to September 1943 Giokaris gave 
fl0.00 to the accused with the request that he purchase a blanket for 
him on a trip to Salinas. The accused was unable to buy the blanket 
but did not refund the ~;10. 00 upon his return (R. 22). At another time 
(date not disclosed) Giokaris paid a dry cleaning bill of the accused in 
the sum 0£ t2.35. In Aut,11st 19441 Giokaris received payment for these 
items, together with the ~10.00 loan (Specification 1), which had been 
accumulating since March 1943, by a postal money- order which he thought 
was in the amowit 0£ $36. 55 (R. 23, 24). Giokaris had made no complaint 
about the debt because he had con:fidence that it would be repaid (R. 25). 
He expected no advantage because of the favors he had done for the ac
cused but considered them on a :friendly basis. For these reasons he 
never demanded payment from the accused. Quoting him, • •••• I never 
worried about the money ••• it never inconvenienced me ••• I felt as 
though it was in the bank as savinr:;s ••• I knew I would be t;etting it 
and probably talcing it home with me•• •a (R. Zl). 

Speci:fication 6: 

iihen Staff Sergeant ·lli.ner loaned ~;20.00 to the accused in the 
early part of June 1944 (Specification 2) he did so on condition that 
it would be repaid on the 10th or 15th of the month (June) (witness 
,;as not certain 'Which) and that the accused would come to him and. not 
oblige !ilner to go to the accused and ask for it. The loan was not 
repaid on 10 June and the accused avoided lliner vilwn he saw him. rJiner 
became angry and, going to the accused's office around the middle 0£ 
June 1944, asked him for the money. Accused told him he would have the 
money as soon as a letter he was expectingy,ould arrive and·that if the 
letter did not arrive in a few days he would call or go to see Miner. 
:-:hen he neither saw nor heard from the accused, Miner called him by · 
telephone on about 18 June 1944 but without avail. Accused did pay 
the money around l July 1944 (Gov. Ex. 3). · 

Specifications 7 and 8: 

'l'he loans in the sums 0£ $20.00, ~?35.00 and $2.00 made by Sta££ 
Sergeant Abercrombie in November 1943 (Specification 3) were on condition 
that they pe repaid on.the following pay day but the accused failed to 
ao so (R.,35, 36). In December 1943 the accused, at the request of 
Abercrombie, purchased an article for him while at Fort Amador and upon 
his return accused asked Abercr~ie to credit him with t5.501 the cost 
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or the article, upon the debt owing trom h:iJn ·to Abercrombie ( R. 36). 

The balance remaining thus stood at $51.50 (R. 37). In :May 1944 ac

cused borrowed an additional $40. 00 from Abercrombie ·and promised him 

·to pay half' of' the $91.50 obligation on the 10th of June and the bal
ance on the next pay day which was l July 1944 (R. 37). Accused made 
no p~nt on 10 June 1944, but, shortly after l July 1944 sent a m?Oey 
order ror $50.00 to Abercranbie. .On l August 1944· he se:r:it one for t:20.00 
and sometime after l September 1944 discharged the balance owing. Thus 
the sum of ~51.50 owing to Abercrombie by accused in D3cember 1943 
remained outstanding and unpaid until l July 1944 ~R. 38). Abercrombie 
testified that all of the loans had been made as to a friend; he granted 
them of his own free will with no coercion or thought of advantage; 
and in the confidence that they would be repaid. lie made no demands 
upon accused for the·money until June 1944 when he told him, either .over 
the telephone or in person, that he needed some money but.received none 
until after l July 1944 (R. 40, 41). · 

4. The, accused, having been informed of his rights, elected to 

be sworn as a vdtness and testified, substantially, as follows: 


He is 28 years of age and has been in the service for 6 years. 

After he had left for Panama and prior to March 1943 hi8 wife had 
gone, by agreement, to live with his pa.rents until he returned. He 
did not want her to work so she was not employed at the time. Sub
sequently, at the invitation of many friends and after obtaining his 
consent, she did a great.deal of travelling in order to make visits. 
L'Uring this time she was adequately supported and was not obliged to make 
any of these visits for a place to live (R. 50, 57). It reached a point 
T,here her allotment checks were not reaching her until quite late in the 
month. He, therefore, cancelled the allotment in March 1943.but with 
the intention of making a new one giving her address as at his parents 1 

home in Maine. He was then ordered out on an inspection trip and was 
a:vray !rom his post for about a month and the matter unintentionally 
•slipped (his) mind• (R. 50) •• His wife had never indicated in ariy of 

her letters to him that she was destitute and 'IVhenever she asked him 

to_ send her money he would do so (R. ·51). In this way he had sent her 

~350.00 to $400.00 (R. 56) and this, together with savings from the 

allo"bnent he had provided for her until he cancelled it, placed her in 

position where she could reciprocate the hospitality of her friends 

(R. 55) •. She had -written to him explaining how and why she wrote to 

the Inspector General's Department (li.. 51). It appears that she dis

cussed the matter of the allotment v:ith a colonel or the depar"bnent who 

·suggested the writing of the let,ter and assisted her in preparing one 

(R. 51). In this fashion, the accused believes that the facts are 
unnecessarily exaggerated {R. 57, 58)J in fact, his wife regretted send
ing the letter and inquired of the accused as to the advisability of. 
Tll"iting further requesting that no disciplinary' action be taken. This, 
the accused advised her, woulci be of no value at all, inasmuch as the 
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original. letter had been sent to the accused 1s superior officer, Colonel 
Miller (R. 52), by whom the accused was unfavorably regarded though the 
accused knew no reason for it (R. 48, 49)~ · 

He admitted that the testimony of Sergeants Abercrombie, Giokaris 

and Paspek was true (R. 47). He did, however, deny portions of Ser

geant Miner I s evidence. He claimed to know Miner very well through 

every day contact and considered him a friend although socially they 


, 	had no contact or obligations. He had made only one request for a loan 
from Miner and that was by telephone at noon on 2 or 3 June 1944 at which 
time he asked for $40.00 (R. 44). Miner replied that he could nQt give 
him that much but would be glad ·to let him have $20~00. The accused 
said he would pick it up during the afternoon and he did so at about 
4 p.m. He promised to repay Miner on or about 15 June 1944 (R. 45) as 
he was expecting money from home (R. 53). He never avoided him after 
the loan was made and when he was unable to make the payment he, about 
the middle of June, again told Miner that he was expecting money from 
home and would pay him as soon as he got it, to which Viner replied 
0 0. K." (R. 46, 53). They still had daily contact thereafter and the 

accused spoke to Miner whenever he saw him (R. 45, 46). Miner reported 

the matter to Colonel Miller who then called the accused in and told 

him he had heard something which reflected upon his character and "im

mediately Slfore (h_im) and took (his) testimony.• Following this 

a letter was sent to Washington requesting the accused•s relief from 

the department although prior to this the accused's ratings had been 

"excellent" and "superior• (R. 49). 


At the time of the loans the accused did not consider that rank 
or any coercion was involved (R. 47) and did not "honestly think that. 
{he) was committing a crime or that (he) would ever be court-martialed for 
it, nor did (he) think that (he) was doing anything wrong" (P.. 53, 54). 
All of the transactions were "purely through friendship". He did not 
borrow any of the money with intention not to repay it, never avoided 
any of his creditors, and would never have refused to pay them if they 
had asked him for the money (R. 4?). 

He had discussed- his debt to Abercrc:mbie with. him in December and 
told him he would pay him in the near future, to which Abercrombie replied 
that he was in no hurry for the money, did not need it at the time and 
told the accused that, whenever he got the money, hA could pay him; and, 
thereafter, loaned the accused i40.oo in addition, bringing the total 
obligation to $91. 50. '!hereafter the accused was transferred to P.io Hato 
and sent Abercrombie $50.00 on J July 1944 (R. 55)~ 

5. ilhether the record of trial is legally sufficient to support 

the findings of 'guilt upon Charge I, and the Specification which · 

alleges dishonorable failure and neglect on the part of the accused to 

support his wife, depends solely upon the wife's testimony inasmuch 
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as she supplied the only evidence in support of tha Charge. 

Her evidence was in the form of a deposition; but., subsequent to 

executing it aad whensunmoned to respond to the interrogatories of a 

later., supplementary, aeposition in the same cause, she declined to 

give any testimony., stating that she had no complaints. against her 

husband and did not v;ant him to be court,-martialed. 


The question to'be decided, therefore., is vmether the deposition 

iiven by 3f.rs. L,1acLonald in-October v;as competent at the trial., when 

it is viewed in the light of her declination to testify by further 

deposition in November., which later refusal can only be interpreted 

as a general disinclination to be a witness against her husband in the 

pending cause. 


At corranon law,·because 9f public policy founded upon reasons too 
well understood to require discussion., neither husband nor w-ile is 
competent to testify against the other save in exceptional cases 
involving crimes of violence by one spouse against the other·(2S R.C.L. 
478., sec. 64; 70 C.J. 162., sec. 200., 201). Abandonment and.non-support 
of wife and children were not. included within the category of exception-· 

· al cases and these crimes were later recognized as such by statutes 
(70 C.J. 164., sec. 205). 

The i:anual for Courts-1,:artial provides: 

~fife and husband may testify in favor of each other 
without limitation; ,but unless both consent., neither 
~i.fe nor husband is·a competent witness against the 
other., except as follows: A wife may testify against 
her husband. without his consent whenever she is t,he 
individual or one of the individuals injured by an 
offense charged against her husband. Thus in such cases 
as bodily injuries inflicted by him upon her., bigamy., poly
gamy., or unlawful cohabitation., abandonment of wife and 
children., or failure to support them... the wife may 
testify against her husband; but s:O.e can not be compelled 
to do so11 (par. 1205:!., HCM 1928). 

'.l.'he statutes en1arging the ancient rule., bein€; in derogation of the 
connnon law., are subject to strict rules of construction and should be so 
applied by the courts as to benefit and not harm the administration of 
justice ('.1:aylor v. State., 25 11.la. App. 408; 147 So. 647); and., although 
provisions of the Manual for Courts-Martial are not statutory enact
ments they are executive pronouncements which govern tad.administration 
of military justice and the above quoted provisions being in derogation 
of the common Jaw., by analogy., are subject to strict rules of construction 
and should be humanely applied. 

10 
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· The general rule is that the competency of a.deponent depends upon 

his status and the state of·the law at the time a deposition is offered 

at the trial. In contemplation cf law, tl1e deposition itself, is the 

witness, and the witness is px·esumed to testify when t:O.e deposition is 

used (18 ~.J. 744, sec. 363; 26 C.J.S. 934, sec. 92). Otherwise stated, 

a party testifies when a deposition is admitted in evidence, not vlhen 

it is taken (State v. fainter,· 123, S.E. (W. va.) Z!l). 


A statute· provicling that the husband and wife 9 mayn testify either 

for or against each other in criminal cases but shall not be •compelled• 

to do so, is sufficient to change the common law; and under such statute 

the witness spouse has an election to testify, and a wife may testify. 

against her husband over his objection if she so desires, although until 

the election is made, neither is a competent witness and cannot be com

pelled to testify (70 C.J. 139, sec. 168). • 


It is v1ell settled that the determination of the competency of a 
witness is within both the province and the dutie1:i of the court (T(narton, 
Criminal Evidence, 11th Ed., sec. 1154, p. 1993); and the same rules as 
to the competency of witnesses apply in the taking of evidence by deposi
tion that apply in the examination of a vdtness before the court (par•. 
119, ~ !,~CM 1928). 

Accordingly, although j,,ft's. MacDonald answered t_he interrogatories 

of the first deposition vdthout a,,parent protest, the question whether 

this vras an election Y/'hic~ made her a canpetent witness and estopped 

her from exercising her right not to testify at the trial, remained 

a matter to be ultimately decided by the court when the deposition was 

offered in evidence. 


Tihat actually transpired is important in the determination o:f the 

matter in this case. It does not appear that any question of the v;ifers 

compet.ency arose at the time the depositions were taken; neither does 

it appear that anyone undertook to inform the wife of her rights and 

privileges in the matter and it cannot be presumed that she was so 

informed. 


From an excimination of the whole record it is apparent that the 
· prosecution relied strongly, if' not solely, upon a letter written by 

Mrs. MacDonald to the Inspector General's Department. According to her 
sworn answers to interrogatories, the only purpose o:f the letter was 
to seek assistance in having an allotment made by her husband in her 
favor. On the-other hand, it is obvious that, by its introduction in 
evidence, the prosecution sought to prove the essential: elements of 
Charge I against the husband. Allusion was made to the letter in the 
24th interrogatorJ of the first deposition and the ·answer.thereto in
cicated that a copy of the letter was attached to·tne cieposition as 
•Inclosure B•. '.i'he copy was, however, attached as inclosure •5•. Al

most a month later a supplementary deposition directed certain 
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.interrobatories to }:'.rs. :.:acDonald £or the purpose of corrs,~ting the · 
error and in this deposition., which ,.as clearly a part of the first pro
ceeding.,. she declined to testify against her husband. In the first 
deposition she specifically stated that she "did not want her husband 
to be disciplined or court-martialed and that she had no complaints 
abainst him. ·In the second deposition she stated tnat she and her hus
band have never haci any trouble and expressly said she did not want 
to testify aeainst him in the military proceedings. 'fue situation pre
sents no conflict in her·testimon;r and no question o! i,~peachment by 
prior inaonsistent statement:, arid however anomalous her position may 
appear to oe., it seems clear that such information as she voluntarily 
disclosed in answers to the :interrogatories was not to be used as 
evidence against her.husband in the pending proceedings. 

Considerable confuzion resulted from the manner in which the two 

depositions were offered in evidence. 'l'he last deposition was offered 

.fir:;;t., admitted in evidence ·without objection and was then read to the 

court. 'J.:he court was thus informed., at the outset., 0£ the wife 1s 

refusal to testify. Subsequently the law member stated that this 

exhibit., viz: the second deposition., ais admitted at this time £or 

identification purposes only., subject to a further ruling by the court 

on the prosecution's offeru. Thereupon the prosecution offered the 

i'irst deposition in evidence and., before a ruling upon its·a.clmissi

bility., read it to the court. A;;.'ter objection to its admissibility 

and extended argument the1eon., the law member overruled the objection 

and adrr.itted both. depositions., stating that •a military court is not 

concerned with the personal ~esires of a rife.• 


Obviously this .-.-as a e;rave misstatement of the law. }filitary 

courts are equally jealous, with civil courts., in safeguarding, for 

~11 parties·and witnesses, tne rights and privileges accorded to them 

under .the law and the mistaken view expressE:d by the law member was an 

arbitrary disregard of the plain duty im:,osed on the court in this 

case ot inquiring into and determining the wife 1s wishes in the matter 

of testifying against her husband. Failure to do so constituted 

error which violated substantial rights of the accused. )Joreover., the 


·determination of the competency of a witness is an interlocutory matter 
upon wilich each member of the court was privileged to challenge the ruling 
of the law member and demand a vote of the entire court for its decision 
(A.W. 31; par. 51, ;,;c;,r 1928). Consequently., the failure of the law member 
to ma.ice his ruling subject to the objection of any member of the court 
resulted in foreclosing the exercise 0£ this right by any member of the 
court and., under the circumstances; this error was not ha.rmiess. 

A..:'ter a careful examination of all that is cantaine·d in the two 

depositions the Board is of the opinion that !,.tts. HacDonald plainly 

evidenced her intention not to testify against her husband in the 

proceedings and that the court should have recognized the incompet~ce 

of her testimony. · 
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'.i.'o hold otherwise, in this case, woul.d effect a gross miscarriage 
of justice. The accused is charged with conduct unbecoming an officer 
and a gentleman in dishonorably neglecting to support his wife. There 
is no comparable offense ·known to the civil law although most juris
dictions provide a quasi-criminal method whereby a recalcitrant husband 
may be compelled to contribute to the support of his wife and children 
and be punished if he fails to comply with court orders so to do. Con
versely there is no method known to military law whereby a husband in 
the service may be compelled, by court-martial to furnish support money 
for a -wife or child. Courts-martial provide only punishment for the 
husband in such case but no relief for the wife. 

It is apparent in the record of trial that the'accused had a 
plausible reason for temporarily cancelling the first allotment to 
his wife and that he contel!U)lated making a new and more substantial 
avtard to her. Tihether or not he required persuasion to do so is be
side the point. That he did accomplish the execution.of a larger allot
ment as of l August 1944, almost two months before charges y,-ere served 
upon him, is indicated in the deposition of Mrs. MacDonald and by the 
testimony of the accused. 

To allow the wife's answers in the first deposition, together with 
the unsworn letter in question, to be accepted by the court as the sole 
basis for convicting the accused of neglecting to support his wife 
when it appears that he is, in .fact, s~pplying her w:i.th more than 
adequate means of support, would result not only in compelling her to 
testify a~ainst the accused when she had declined to do so, but 
would likewise force her, against her expressed wish to the contrary, to 
be a party to the means whereby her husband 1s desire to provide for her 
would be nullified and the allotment made in accordance therewith 
irrevocably destroyed by his discharge from the service. Neither the 
principles of law applicable to the matter nor the facts and circum
stances of the case justify the action of the court in receiving the 
wife's first deposition and the letter in question as proof or the 
Charge. · 

Although unnecessary, it is deemed appropriate to point out that 
even if the wife's testimony were considered admissible, a careful scrutiny 
thereof fails to reveal any compelling evidence which would support the 
Charge. The letter in which so much confidence is placed by the prosecu
tion is not under oath and must be interpreted in the light of the wif'e•s 
explanation of its purport and the manner in which it was prepared and 
submitted. l'ihen so viewed and weighed in connection with her answers to 
the interrogatories, under oath, itl:>ses the importance and effect· 
attributed to ~t by the prosecution. Moreover, in her testimony under 
oath, she specifically denied .that her living expenses exceeded the 
amount of money sent to her by her husband during the period 'When no 
allotment was in effect; she admitted that she was never destitute or 
without means or support ciuring ~e period; that she had never been 
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subjected to any scandal or disgrace by reason of any failure of her 
husband to send her money inasmuch as the matter was of a private 
nature and no one outside of the fard.ly had any knowledge of it; and 
that,_consequently, no.one had ever spoken critically of her husband 
because of his neglect. She insisted that her motive in writing to the 
Inspector Ckneral 1s Department was solely to seek assistance in having 
an allotment made to her and that her reason for wanting an allotment 
was to prevent her husband from wa.stini:; his {unds at his station and to 
assist him in 5aving his money. The last wcris of the deposition in 
v/nich she declined to .testify constitute an epitcme of all she had 
said theretofore, viz:· •He is supporting me; I am in love with him, and 
we have never had any trouble.• 

Such evidence, given its most favorable construction, could not 
possibly support the findings on the Charge and Specification to which 
it was directed and since it.was the only evidence of the prosecution 
on that charge and was in the possession of the prosecution before 
the trial, it is difficult to \lllderstand why request was not made for 
leave to enter a nolle prosequi as to Charge I and the Specii'ication 
thereof (par. 41£, MCM 1928). · 

1'urning· next to the consideration of the financial transactions 
between the accused and certain enlisted men it is evident that the . 
offenses alleged in Specifications 1, 2 and 3 of Charge II are admitted 
by the accused in his sworn testimony and require no discussion. It 
is an offense under • .\.rticle of ".Jfa.r 96 for an officer to borrow money 
fran an enlisted man (par.· 453 (5), and 454 (19), Dig. Op. JAG 1912-40; 
Bull JAG July 1942, p. lo6 and April 1943, p. 144). The record of trial 
is, therefore, legally sufficient to supper~ the findings of guilty as 
to these Specifications. 

Specifications 4 to 8, inclusive, allege dishonorable failure to 

pay debts, specifications 5, 6, 7 and 8 being i'ollllded upon the neglect 

to discharge the oblieations alleged to have been contracted in Speci

fications l, 2 and J. 


It ha.s been consistently held that mere neglect on the part or an 
officer to pay his debts promptly is not of itself sufficient ground 
for Charges against him (par. 45'.3, (14) (15), !Jig. Op. JAG 1912-40). 
lo constitute an offense which is prejudicial to good order ax1d mili 
tary discipline or service discrediting within the purview of Article 
of Har 96, the neglect must be dishonorable and to be dishonorable it 
must have been a failure to pay wnich is characterized by a fraudulent 
intent or calculated or deceitful design to evade payment {Cll 235676-, 
nB.vis, 22 B.R. 209; C'..l 240054, Raqu.et, 26 B.R. 119; CM 240885, Holley, . 
2bB.R. 162; 'ilinthrop l..iilitary Law and Precedents, 2d Edition (Rep. 1920), 
P• 715). 
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Even where there has been a promise to pay, the mere' failure of 

an officer to keep his promise has been held not to be dishonorable 

unless the promise is made with a false or deceitful purpose, or un

less the failure to pay is characterized by a fraudulent design to 

evade payment (CM 221833, Turner, 13 B.R. 246). 


The evidence as to Specification 4 discloses that the accused 

owed Sergeant Paspek $4.50 for several articles which Paspek had 

purchased for him, at his request.· Not having the change when the 

articles were delivered to him in May 19441 the accused promised to. 

pay for them nlatern and did so after the pay day early in July 1944. 

Paspek testified that the purchase was a friendly accommodation 

according to connnon practice at the post and he had made no demand· 

upon the accused for the payment of the debt. 


With regard to Specification 6 it was shown that the accused 
borrowed. $20.00 from Sergeant Miner in the early part or June 1944. 
'l'he accused testified that at the time the debt was contracted he 
promised to pay the amount as soon as some money arrived for- him fran 
home which he expe'bted would b'e non or about the 15th or June". Miner 
said the accused promised to pay the sum on either the loth or 15th 
or the month (he could not remember which), but made no mention ot 
expecting money. Both Miner and the accused testified that about the 
middle of the month, when Miner asked for the money, the accused 
explained his failure to p'ay on the ground that the .funds from home had 
not arrived and that he would pay the debt 'When he received them. He 

.did pay the amount owed around 1 July 1944. 

Since there is nothing surrounding either of these transactions 

from which a fraudulent intent when the loans were made, or a deceit.f.'uJ. 

design to evade payment thereafte!, can be reasonably inferred, the 

record of trial is not legally sufficient to support the findings of 

guilt as to these Specifications. 


An examination of. the transactions out of which the offenses al 
leged in Specifications 51 ? and 8 arose, however, discloses that they 
rest upon a different basis. The accused's indebtedness to Sergeant 
Giokaris originated when the accused borrowed $10. 00 fran him in the early 
Spring of 1943 and continued to accumulate at intennittent intervals by 
reason of advances which Giokaris made for the accused in purchasing 
sundry articles for him and the failure to return a sum of money given 
to the accused for the purpose of making a purchase for Giokaris, 'Which 
purchase was not made. The evidence as to these transactions is vague 
and indefinite and although Specification, 5 alleges that the total 
indebtedness of $36.55 became due and payable on 20 April 1944, nothing 
in the record shows any fixed due date for the payment of any of the 
individual items of indebtedness. The last transaction as to which 
a specific aate was shown is the one in September 1943 when Giokaris 
gave the accused $10.00 to purchase a blanket for him, as to which it 
appears that Giokaris never received either the blanket or the return 
of the money. However, the accused admitted, at the trial, that Giokaris' 
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testimony is true and the only subsequent transaction, ac~ording to 

Giokaris, was the advance of t2.35 made by him to pay a dr;y cleaning 

bill for the accused. Thus, the major portion of the $36. 55 ,vas · 

owing from September 194:3 until it was paid ·1,y the accused in August 

1944. It is true that Giokaris testii'fod that he had full con!idence 

the money would be repaid, that he never worried about it and looked 

upon the money 01f8d by the accused •as though it was in the bank as 

savings•; but this, of itself, cannot be allowed to remove a:ny 

stigma which attaches to the unconscionable delay on the part of an 

officer to pay a debt ow:ing to an enlisted man. 


Mere neglect an the part of' an officer to pay ciebts contracted 

lfith persons lfith 'Whan. he has dealt on an equal footing is not of' 

itself' sufficient ground for charges against him. This rule does not 

apply where the money was borrowed from enlisted men. The relations 

between officers and enlisted men are such a.s very naturally inspire 

trust and confidence by the men in the officers, and require respect 

and submission by the men. Y:hen the officer abuses his trust and un

reascnably delays repayment, it is in the interest of the service to 


. purge it from the influences which such conduct naturally creates. 
Accordingly, it has been held that when an officer has failed for a 
period of six months to repay a loan solicited b:; him from an enlisted 
man !or which no definite time of repayment had been fixed, the mere 
fact that the enlisted man testified that in his opinion the officer 
did not keep him waiting too long should not be permitted to control 
the judgment of the court upon all.the facts laid before it by the 
evidence (par. 454 (19), Dig. Op. JAG 1912-1940). 

A consideration of all the evidence offered in support of' Speci
fi9ation 5 shows a course of dealing ·with Giokaris which cannot be 
laid to forgetfulness or simple neglect but displays such a persistent 
disregard of obligations over a long period of time as can only indicate 
a deliberate design to evade payment,thereof. 

. . 
His indebtedness to Abercrombie was far more substantial and arose 

out of loans l'rhich he promised, in each instance, to discharge on the 
next pay day. Six months passed by without a:ny attempt to pay a:ny part 
of the sum of $51. 50 borrowed in llovember 1943 and then followed the 
additional loan of f;,40.00 with a new and likewise defaulted promise to . 
pay on a specific date. '£hat the debt was eventually paid cannot 
alter the circumstances, expecially since it is apparent that an 
investigation was being made of _the accused's financial transactions, 
and charr;es ,rere preferred ap,ainst him in JuJ.y 1944. From the circum
stances attending these transactions it may fairly be ini'e?Ted that the 
accused fraudulently intended to evade payment of his debts to Abercrombie 
at the time he made the loans and the long and unexplained failure to 
pay them was such as to constitute a dishonorable negleot to do so.· 

,,(., 6. Records of the i·;ar Department_ disclose that the accused was ..born 
1n,.,.µne, is 28 years of age and married. He was graduated i'r~.hi&h 
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school but nothinG appears regarding civilian employment from that 
time to his enlistment in tl1e army on 10 January 1939. Upon completion 
of the _::;rescribed courses at Air Forces Officer Candidate School, 
!Iiami Beach, Florida, he was commissioned a second lieutenant, Army 
of the United States on 16 September 1942 and ordered to active duty 
at said school. On 14 .April 1943 he was promoted to first lieutenant. 
On 19 June 1943·he was detailed for duty in the Inspector General's 
Lepartment and on 23 February 1944 was promoted to captain• 

. 7. 'J.'he court was legally constituted and had jurisdiction of the 
person and the subject matter. Except as hereinabove stated no errors 
injuriously affecting the substantial rights of the.accused were can
.!litted durine the trial. In the opinion of the Board of Review the 
record of trial is legally ·insufficient to support the findings of 
guilty of Charge I and ti1e Specification thereof., and Specifications 
4 ci.lld 6 of Charge II, but is legally sufficient to support the findings 
of guilty of Specific~tion l, 2., 3, 5., 7 and 8 of Charge II., and of 
Char::;e II, and to support the tientence and to warrant confirmation 
thereof. Dismissal and total forfeitures are authorized upon conviction 
of a violation of Article Of War 96. · 

/ 
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SPJGQ - CM Z'/0942 1st Im 

Hq .\SF, JA.GO, Washington 25, D. t~ MAR 1945 

TOs The Secret3:I'Y of War 

1. Herewith transmitted for the action of the President are 
the record of trial and ~he opinion of the Boa.rd of Review in the 
case of Captain Yiilliam J. MacDonald (0-563747), Air Corps. 

2. I concur m the opmion of the Board of Review that the 
record of trial is legally" insufficient to support too · findi:ri.gs of 
guilty of Charge I and the Specification thereof, and of Specii'i
cations 4 and 6 of Charge II, but is legally sufficient to support 
the findings of guilty of 5pecifications 1, 2, .3, 5, 7 and S of 
Charge II, and of Charge II, and to support the sentence and to 
warrant confirmation thereof. I recommend that the sentence be 
confirmed but that the forfeitures be remitted; and that the sentence 
as thus modified be carried into execution• 

.3. Inclosed are a draft of a letter :for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry the above recommendation into 
effect; should such action meet with approval. · 

~~ ~ . (._~·"-o..--'• -

.3 Incls YYRCN C • CP..A}.filt 
1 - Record of trial :l&Ljor General 
2 - Di't l tr for sig S/W The Judge Advocate General 
.3 - Form of action 

(Findings disapproved in part in accordance with recommendation of 
The Judge· Advocate General. Sentence confirmed but forfeitures 
remitted. G.C.M.O. 139, 11 Apr 1945) 
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~,AR DEPARTl.iENT 

Army Service Forces 

In the Office or The Judge Advocate General 


1.'iashington,_ D. c. 


SPJGH 
CM 27108.3 

3 JAN 1945 
...... 

UNITED STAT~S 	 ) THIRD AIR FORCE 

) 


v. 	 Trial by G.C.M., convened at 
~1111 Rogers Field, Oklahoma 


First Lieutenant EDI.i"Ul'ID T. City, Oklahoma,~ November
l 
BARRY (0-728958), Air Corps. 	 ) 1944. Dismissal. 

OPINIOU or the BOARD OF REVIEW 
TAPPY, GAMBRELL-and TREVETHAN, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General.· 

2. The accused was tried upon a single Charge and Specif'ication 
as follows: 

- CHARGE: Violation of the 96th Article of War. 

Specification: In that First Lieutenant Edmund T. Barry, 
Air Corps, Squadron S, 348th Army Air Forces Base Unit, 
~ill Rogers Field, Oklahoma City, uklahoma was, at 
Oklahoma City, (;klahoma,·on or about 5 November 1944, in 
a·public place, to wit, Biltmore Hotel, 228 ~est Grand, 
Oklahoma City, Oklahoma, drunk while in uniform. 

He pleaded·guilty to the Charge and guilty to the Specification except the 
words "in a public place, to wit", substituting therefor the words· "at the"· 
and except· the words "while in uniform", of the excepted words he pleaded 
not guilty. ·He· was round guilty of the.Specification and the Charge. No 
evidenc~ of previous.convictions was introduced. He was sentenced to be 
dismissed the service. The reviewing authority approved the sentence and 
forwarded .the record of trial tor action under Article.of War 48. · 

J. Mr. William B. Bahn, house officer at the .Biltmore Hotel, Oklahoma 
City-, Oklahoma, observed accused standing in the lobb7 or the hotel at about 

-1

http:Article.of


(20) 


2 o I clock on the morning of 5 riovember 1944. · Accused was without shoes, 
coat, necktie or headdress, but had on a khaki shirt and officers' pink 
slacks. Ile did not observe any insignia or other thing about accused 
that would indicate rank or that accused was in fact in' the military 
service. He.went over to accused and inquired if he"had a room at the 
hotel, but accused did not answer. He asked accused for his name and 
he did not answer that. After satisfying himself that accused was not 
a guest of the hotel he asked him for his identification card and accused 
pulled out his billfold. The· room clerk removed his identification card 
therefrom which showed his name to be ~arry. During all of this time ac
cused talked very little if any, but he staggered and· required assistance 
to stand. Kr. Bahn considered him to be dru.'1k and unable to talk. The 
Biltmore Hotel is the largest hotel in Oklahoma City and frequented by 
the public. On this occasion there was no one present in the lobby except 
the room clerk, the bell captain and shore patrol. iie would not ..have known 
accused was a member of the armed for'*s except for his identification card. 
He telephoned the military police and turned accused over to them (R. 5-7). 

Captain i.-lenry A. Yieatherby, Military Police Detachment, Oklahoma 
City, Oklahoma, came to the Biltmore Hotel in the early morning of 5 November 
1944, in response to a telephone call which his office had received, and there 
found accused lying on the floor of the latrine in a doubled up position in 
a little anteroom just outside the latrine proper. He was without coat, 
shoes, necktie or headdress. He was wearing a cotton khaki shirt without 
insignia 0£ any kind, khaki socks, officers' pinks and belt. He and Sergeant 
Rahcan helped accused to his feet, took him outside to an automobile and 
transported him to fuilitary Police Headquarters. They bore the greater 
part of accused's weight in getting. him to the car and then put him in the 
car. He considered accused to be drunk. En route to t:ilitary Police Head
quarters accused asked Captain t:eatherby where he was taking him. 11;ie wasn't 
noisy. F.e was G.Uite well modulated. He was not noisy at any time. 11 He 
said, 1r1'ieatherby, where are you taking me, what are you doing". 11 iie was · · 
quite incoherent" (R. 11-12). Upon arrival there accused was partially able 
to stand on his feet and maintain his equilibrium. Accused refused to 
exhibit his identification card and to submit to a sobriety test (R. 12). 
Technical Sergeant R. D. North, Military Police Detachment, saw accused at 
¼ilitary Police Headquarters wh~n he '!las brought in by Captain Weatherby 
and Sergeant Rahman. Accused could not walk straight and could not talk 
much. He considered accused to be drunk (R. 12-13). 

4. It was stipulated that if Captain Homer A. Baker, Jr., 348th 
Arnt'/ Air Forces Base Unit, Yfill Rogers Field, were present a~d sworn he 
would testify as fOl10\1S (R. 1.3): · · . 

"First Lieutenant Edmund T. Barry, 0-728958, AC, Squadrons, 
348th Army Air Forces Base Unit, Uill Rogers Field, Oklahoma City, 
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Oklahoma, has been commissioned for two years and who has • 
a total of 1650 flying hours, bas more than the average fly
ing hours for an officer commissioned for two years." 

It was further stipulated that War Department, A.G.O. Form No. 

66-2 relating to accused showed his flying performance ratings in the 

order in which they are recorded to be as follows: VS - VS - VS - VS 
EX - El - EX - EX (R. 14) • 


Captain Joseph c. Schardt, Jr., 348th Army Air Forces Base Unit, 
Will Rogers Field, in charge of classification at the field, testified that 
from hts observation of examining officers' efficiency ratings extending over 
a period of several years, 11very satisfactory" was the general rating for a 
pilot officer and that as many if not more pilot officers received that 
rating than received excellent (R. 14-15). · 

, After ha~ing his rights fully explained, accused elected to remain 
silent. 

5. The prosecution's evidence shows that on; November 1944, at about 
2 o'clock in the mor~ing accused was observed standing in the lobby of the 
Biltmore Hotel, Oklahoma City, Oklahoma, wearing a khaki shirt, officers' 
pink slacks, khaki socks and regulation belt, but without coat, necktie, 
shoes, headdress or insignia of any description. Accused staggered, was 
unable to talk coherently and needed assistance to stand. Shortly there
after a military police officer, accompanied by two enlisted men came to 
the hotel in response to a telephone call and found accused lying on the 
latrine floor dressed in the manner above-described. He was unable to walk 
without assistance, his breath smelled strongly of alcohol, and he was con
sidered to be intoxicated. There was no one present in the hotel lobby 
except the room clerk, the bell captain, the house officer and shore patrol• 

. Accused was not noisy or boisterous. He was quite well modulated, but in
. 	coherent. He was removed to Military Police Headquarters, where he refused 

to give his identification or submit to a sobriety test. Such evidence leads 
to the inevitable conclusion that accused was drunk in a public place, but 
while in improper uniform. However, the words "in uniform" appearing in the 
Specification include improper as well as proper uniform (CM 231487, Campbell, 
18 B.R. 225, 232). Thus the evidence fully supports the court's finding of 
guilty of the Specification. 

6. Attached to the record of trial is a recommendation for clemency 
signed by nine of the ten members of the. court which tyied accused, as well 
as by the trial ju~ge advocate and defense counsel~ 

7. Accused is 28 years of age and single. He is -a high school graduate 
and attended llllikin University, Decatur, Illinois, for one half year preced
ing his enlistment as an aviation cadet on 20 January 1942. Upon grad~tion 
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from Victorville Arnry Flying School, Victorville, California, he was 

commissioned a second lieutenant, Army of the United States, Z"/ August 

1942 and ordered to active duty with the Arnry Air Forces on the same 


, date. He was promoted to first lieutenant 19 April 1943. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously_affecting the substantial 
rights of the accused were committed during the trial. 'In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sen~ence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of v;ar 96. · 

· }1·_~-.
-~::;..;..________.___ --+:__,. Judge Advocate. 

1.-.l4....,....,.'/!,..._1L._.<-..kffi /4_. ....,{...,.~ __ __, Judge Advocate. ............ ......,_·._·_·-.-~· 

,Judge Advocate. -~~ 
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SPJGH 
CM 271023 

1st Ind. 

War Department, J.A.G.O., JAN 9 1945 To the Secretary of War. 

l. Herewith transmitted for the action of the President are ~ 
the record of trial.and the opinion of the Board of Review in the 
case of First Lieutenant Edmund T. Barry (0-728958)., Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence•.Punish
ment was recently imposed upQll accused under the 104th Article of 
War for disorderly conduct., molesting a civilian waitress, resisting 
civilian officers and refusing to identify himself to military police 
in Oklahoma City., Oklahoma, all on 17 October 1944. In view, however, 
of the petition signed by nine of the ten members of the court which 
tried accused requesting clemency., the fact that his intoxication was 
unaccompanied by any disorderliness and observed by only a few persons, 
I recommend that the sentence be confirmed but that the execution there
of be suspended during good behavior• . 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action., and a form of Executive 
action designed to ca:rry into effect the recom.endation hereinabove made, 
should such action meet with approval. 

Myron c. Cramer., 
Major General, , 

The Judge Advocate General. 
3 	Incls. 

Incl 1 - Record of trial.· 
Incl 2 - Dft. ltr. for 

sig. S/w. 

Incl 3 - Form of action. 


(Sentence confirmed but execution suspended. G.C.M.O. 80, 21 Mar 1945). ' 





WAR DEPARTMENT 
Army Servioe Forces 

In the Offioe .of The Judge Ad.vocate General 
Washington, D.C. (25) 

SPJGK 
CM: 271097 

.. 2 FEB 1945 

U N I T E D S T A T E S 	 ) ARMY AIR FORCES 
) F.A.STERN FLYING TRAINING COMMAND 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant SIDNEY.I[. ) Greenville Army Ai~ Field, 
COLEMAN' (C>-823030), Air Corpa. ~ Greenville, :Mississippi, 13, 14, 

15 November 1944. Dismiasal. 

OPINION of the BOARD OF REVIEW' 
LYON, HEPBURN and ll)YSE, Judge Advocates. 

1. The Board of Revie,r has· examined the record of trial in the case 
of the officer named above and s.ubmits this, its opinion, to The Judge Ad
vocate General. 

2. The accused was tried upon 	the following Charge and Specificationsa 

CHARGE Ia Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Sidney M. Coleman, Air 
Corps, Seotion B, 2122nd Arm¥ Air Forces Bue Unit (Pilot 
School, Basic), did, at Memphis, Tennessee, at or about 0155, 
21 August 1944, Tiolate the providons of Army Air Forcea 
Regulation Number 60-l6A, Pa.ragraph la, 16 April 1944, to 
whicli he wu aubject and which provides as follow11 n1. 
General a a. Reckless Operation. An Ail' pilot will not operate 
aircraft in a reckless or careless manner, or 10 as to endanger 
friendly aircraft in the air, or friendly aircraft, persons, 
or property on the growld." in that he piloted and flew an 
&irplane described aa a BT-13A in a reckless and careless 
manner and so as to endanger persons _and property on the gro'Ulld.. 

Specification 21. In tha.t S~oond Lieutenant Sidney M. Coleman, • • •, 
did, at Memphis, Tennessee, at or about 0165, 21 August 1944, 
violate the provisions of Army Air Forces Regulation. Number 
60-16, Para.graph 16a (l) (a), 6 March 1944, to which he wa.a 
subject and which prortdea as tollcnru n1s. Minimum Altitudes 
of Fl.ighta a•. Except during take-off and landing, aircraf't 
will not be operateda (l) Below the following altitudes a (a) 
1,000 feet above an;y building. house, boat, vehicle, or other 
obstructions to .flight. 11 in that he piloted a.nd flew an airplane 
described. as a BT-13A at a.n altitude below 1000 feet above·a 
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building at a time when he was not engaged in taking off or 
in landing. 

Specification 31 In that Second Li,euten.a.nt Sidney M. Coleman,•••, 
did, at Memphis, Tennessee, at or about 0155, 21 Augwst 1944, 
violate the provisions of Ancy Air Forces Regulation Number 
60-16, Paragraph 16a (1) (b), 6 March 1944, to which he was 
subject and which provides as follows• "16. Minimum Altitudes 
of Flight• a. Except during take-off a.nd landing, a.ircrat't 
will not be operated.1 (l) Below the following a.ltitud,11 (b) 
At e.n altitude above the congested sections of cities, towns, 
or settlements to permit an emergency landing outside of such 
sections in the event of complete power failure." in that 
he piloted and flew an &irpla.ne described a.a a BT-13A above 
a congested section of a City, at a. time when he was not taking 
off or landing, and below an altitude which would permit an 
emergency landing outside of such section in the event of 
complete power fa.ilure. 

Specification 41 In that Second Lieutenant Sidney M. Coleman, 
•••,did, at Memphis, Tennessee, at or about 0155, 21 
August 1944, wrongfully disturb persons in and in the vicinity 
of Saint Joseph's Hospital, by wrong.fully and unnecessarily 
causing anairplane,.which he was piloting to make an excessive 
noise. 

Specification 61 In that Second Lieutenant Sidney M. Coleman, 
•••,did, at Memphis, Tennessee, at or about 0300, 21 August 
1944, violate the provisions of Army Air Forces Regulation 
Number 60-16A, Paragraph la, 15 April 1944, to which he wa.s 
subject and whion provides as follows a •1. General a a. 
Reckless Operation. An AJ.:F pilot will not operate aircra.!'b 
in a re9kless or careless manner, or so as to endanger 
friendly aircraft in the air, or friendly aircraft, persona, 
or prope l."ty on the . ground. 11 in that he piloted and flew an 
airplane described a.s a BT-13A in a reckless a.nd careless 
manner and so as to endanger persons and property on the 
ground. 

Specification 61 In that Second Lieutenant Sidney M. Coleman, 
•••,did, at Memphis, Tennessee, at or about 0300, 21 
August 1944, violate the provisions of Army Air Forces 
Regulation Number 60-16, Paragraph 16a."(l) (a), 6 March 
1944, to which he was subject and which provides as follows a 
1116. Minimum Altitudes of Flight• a.. Except during take-off 
and landing, aircraft will not be opera.teda (1) Below the 
following altitudes• (a) 1.000 feet above any building, 
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house, boat,. vehicle, or other obstruotior.is to flight. n 
in that he piloted and flew an airplane desoribed as a BT-13A 
at an altitude below 1000 feet above a building at a time when 
he w~s-not engaged in taking off or in landing. 

Specification 71 In that Second Lieutenant Sidney M. Coleman, 
•••,did, at Memphis, Tennessee, at or about 0300, 21 August 
1944, violate the provisions of Army Air Forces Regulation 
Number 60-16, Paragraph l6a (1) (b), 6 March 1944, to which 
he was subject and which provides as follows a "16. v~:rlnum 
Altitudes of Flights a. Except during take-off and !anding, 
aircraft will not be operated• (1) Below the following altitudes& 
(b) At an altitude above the oongested seotiona of cities, towns, 
or settlements to·permit an emergenoy landing outs!de of suoh 
sections in the event of complete power failure." in that he 
piloted and flew an airplane desoribea as a BT-l3A above a 
congested section of a City, at a time when he was not taking 
off or landing, and below an altitude which would permit an 
emergency landing outside of such aeotion in the event of 
complete power failure. · 

Specification 81 In that Second Ueutenant Sidney M. Coleman, 
• • *, did, at :Memphis, Tennessee, at or about 0300, 21 August 
1944, wrongfully disturb persons in and in the vicinity or 
Saint Joseph's Hospital, by wrongfully and unnecessarily 
causing an airplane, which he wa.s piloting, to make an ex
cessive noise. 

Without any objection and with the express conaent of the parties the aooueed 
and Flight Officer John N. Sommer were jointly tried upon identioal Charges 
and Spe0.ifications. Each ple.aded not guilty to and was found guilty of the 
Charge and all Speoifications. No evidence was introduced ot aey previous 
conviction. Lieutenant Coleman was sentenced to be dismissed the servioe 
and Flight Officer Sonnner to be dishonorably diaoharged the service. ·The 
reviewing authority approved the sentence· of eaoh and forwarded the reoord 
of trial as regards.Lieutenant Coleman for action under Artiole of War 48 
and as regards Flight Officer Sommer for aotio~ under ktiole of War so½~ 

3. Evidence for the prosecution. 

A map of the City of Memphis, Tennessee, with the looation of St. 
Joseph's Hospital marked upon it, together with aerial photographs of the 
area of the city- in which the hospital is situated, was introduoed in evi
dence without objection (R. 11, 12J Exs. 1, 4, 5, 6). These exhibits re
flect that the hospital, established by the evidence to be the fooua of the 
flying whioh gave rise to these proseoutiona, is looated in a congested a.rea 
in the west central portion of the oity of Memphis~ The hospital is a five 
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story building, approximately 100 feet high at its highest point, and ha.a 
a large, isolat~d smokestack that ~xtends a similar height above the ground 
(R. 12, 26J Bxs. 2, 3). Major Phillip G. Warner, Air Corps, stat~d that he 
had flown over the area in which the hospital is located, both in the daytime 
and at nightJ that it is a congested area, and tha.t there are numerous build
ings, smokestacks, telephone and electric light poles and wires and other· 
obstructions to flying in the area of the hospital which are not lighted 
at night (R. 37-38), He also stated that from actual experiment he had dis
covered that in order for one flying a plane of the type being flown by the 
two accused on the morning in question successfully to clear the congested 
area of the City of Memphis and reach the nearest point outside that area 
where a forced landing could be a.ocomplished in the event of a complete 
power failure while flying in the immediate vicinity of St. Joseph's Hospital, 
one would have to be flying at an altitude of at least six or seven hundred 
feet at the time of the power failure (R. 40 ). 

The flights complained of occurred during the early morning of 
21 August 1944. Sister Clara Frances stated that just after the first flight 
of two planes which attracted her attention she looked at her clock and the 
time we.s la50 a.m. J that her attention was attracted a second time by the 
flight of planes about 3&00 a.m., and still another time about five minutes 
later (R. 16,.18). Sister Mary Ma.gdela testified to hearing the three flights 
and stated that the second one occurred about 3100 a.m., she having looked at 
her clock at the time (R. 22J Ex. l~. 

Sister Clara Frances, who was temporarily in charge of the hospital, 
and sleeping on the third floor thereof, stated that upon the first flight 
of the planes {la50 a.m.) she was awakened fran a sound sleep by the noise 
of their approach. 11 It was the most deafening roar I have ever heard from 
airplanes" (R. 16). She 'W8.S frightened - thought the planes were in trouble 
and were going to crash into the hospital. After the planes passed over she 
looked out the wi~ow and sa.w the lights of two pla.nea. They were then gain
ing altitude and were traveling in a southerly direction. in the general 
direction of the airport (R. 16. 18). Sister Frances did not look out when 
she next heard planes about 3s00 a~m. but did look some five minutes later 
when the third flight passed over the hospital. She again sa.w the lights 
of two planes and upon this ocoa.aion they were traveling in a southwesterly 
direction toward the Mississippi River (R. 16). She stated that the planes 
were extremely low and gained altitude after the7 left the hospital (R. 17). 
The planes which sh8' saw at la50 a.m. a.nd those which she saw about 3a00 
a.m. were· flying at about the same al.titude. which she estimated to be not 
more than four 'or five hundred feet (R. 16,17). She had often watched 
pla.n.es pass at night but had never seen any fly'ing e.s low as those she ob
served upon the occasions in question except at the airport.when they were 
landing or ta.king off (R. 17 ). The noise made by the planes upon ea.oh or 
the three flights over the hospital was "the worst §he ru,..g ever heard 
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made by planes." "It wu sut'ticient -to get us all up out of the bed.a. Some 
operative_cues of only tw~ days had gotten up".(R. 17). 

Sia ter Camilliana waa in the childrena • ward on the second floer 
ot the ho1pital during the first flight of planes. Qne boy in the ward 
said at the time tha.t he wu aoared. When tl:le seoond :flight of plane• oo
ourred. Siater Camilliana thought that they were otully oloae and went out~ 
aide into a parking lot. While she was there, two plane• oa.me from the · · 
eut 10 low that she got scared, stumbled and fell•. She •thought they were 
in trouble" and that "they wre going into the building• (R. 20). 

Sbter :t&i.'ry Ma.gdela, who wa.s suffering f'rom' a heart ailment, wu 
on the second :floor of the hospital and became frightened ea.oh of the three 
times the planes puaed. . The first time they paued, ahe became afraid 
that they were going to atrike the hospi ta.l, got out of bed a.lid ran into 
the hall in her nightgown. She noticed that the nurses' signal lights were 
on .and nuraes -going into the rooms of patients. She thereafter sat in a 
chair for a time, "tremblingn. When the planes had passed the third time, 
she again got up a.lid sat in a chair. The aeoond time the planes passed, 
she saw a bright light fluh by her window and the whole window was caused 
to vibrate (R. 22J Eit. 10). ' 

Miss Patsy Ruth Phelps, technician, was sleeping on the fourth 
floor roof of the hospital on the morning in question, heard the planes 
twice, a.lid saw them once. The time she saw them, there were two planes, 
and they approached from the northeast. She was looking up when she saw 
the pla.nes and they appeared to be 2½ or 3 times aa high as the hospital 
(R. 32,34). 

Miss Josephine Armetta, 'student nurse, was. in the hospital delivery 
room, in oha.rge of two patients who were in labor. ea.oh of the three times 
the planes passed. She herself we.a a little frightened, and her patients 
were alarmed by the first flight but did not appear to be bothered by the 
subsequent flights (R. 34-36). · 

Miu Bernadine Reed, nurse, stated that, at sometime after three 
o'clock on the morning in question, while she was in the milk laboratory of 
the hospital, ahe sa.w two planes :fly over a. portion of the hospital and 
pa.at the window or the labora.tory. She wu, she believed, looking straight 
out the· window and not upwards, and therefore was of the opinion that the 
planes were :flying below the highest roof level of the hospital (R. 43,45). 
(Notea The witness pointed out on one of the pictures in evidence.the loca
tion or the milk laboratory but the f'loor of the hospital upon.which it wu 
located does not appear of record.) 

Misa Susan Rhea. Sevier, nurse, was on the fourth floor of the 
hospital, heard planes· pass three times 8lld saw two planes the la.st time.-. 
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The pla.nea "aouilded ver:, loud, sort of a. roar, &a though the motor wa.a being 
ra.oed. It wa.a a sound /ahiJ had never heard a plane make before. 11 At ti.. 
time, she "wondered whether they /_the pla.nei/ were high enough to clear the 
building. They seemed barely high enough to clear the building" (R. 421 
Ex:. 13 ). 

Mias Mary Fra.ncea Luebker. nurse, was on duty on the third floor 
o'f: the hospital on the morning in question, u.w planes on the first two of 
three 00,:a.sions they flew near the hospita.l and heard them the third ti.me 
(R. 46). In her judgment. the planes, of which there were two, were flying 
at an altitude of a.bout twice the height or the hospital (R. 47). One of 
the planes was to the rear but not directly behind the other (R. 48 ). They 
were making a "terrific II noise (R. 60 ). Some of her patients_ were a.wakened 
the first time the planes pa.ased and all were a.wakened by the aeeond and 
third flights (R. 47). She had a heart patient who became frightened (R. 47). 

Miu Rosetta Berta.ai, nurse, was frightened by the "terrific 
noise• of the planes (R. 62). Some of her patients, mostly female, were 
frightened, others just woke up {R. 52). The hospital windows on the 
second floor, where the witneu wu on duty at the time, were made to vibrate 
by the passing of the planes (R. 56). 

· Misses Eugenia J. &nd. Edith. Colbert, who lind within a block 
of St. Josep,.'s Hospital, were aa.kened (Eugenia, twioeJ F.clith, once) on 
the morning in question by the sound of planes (R. 27,30). F.dith stated 
that she saw one plane which she judged to be flying a.t an altitude of 
a.bout two or three times the hetght of the boupital (R. 30). 

None of the witneues was able to gin al\Y' description of the 
planes engaged on either.of the three flights referred to. The identifica
tion of the planes ·r1own by the two accused wu and. is wholly dependent 
upon oiroumsta.ntial evidence. 

During the night ot 20 August a.Dd the morning of 21 August 1944, 
the a.ocused and Flight Officer Sommer flew two BT-13 Arrq airplanes from 
Dea Moines, Iowa., to Greemraod J,.nrry Air Field, Greemrood, Missiaaippi (R. 
10, 11, 129). They proceeded under joint flight plans by wq of Chanute 
'Field, Illinoia, and Memphis, Tennessee, stopping at both of the latter 
named plaoea (R. 10, 11). Mias Ullian D. Calkins, Women'• _.A.i.r, Foroe.'.Service 
Pilots, rode in the rear sea.t of Lieutenant Coleman's pla.ne as a: p.,.Hnger, 
and Miss Cody G. Clinkscales, Women's Air. Force Service PUots, rode'.in. tne rear 
seat of the plane piloted by Flight 0£fion Sommer, a.lao as a paaaenger (R. 
10, 11). The accused and Flight Officer Sommer landed their planes a.t the 
Municipal .Airport, Memphis, Tennessee, at approximately 1&52 a..m. on 21 • 
August 1944, 'having arrived there from Chanute Field {R. 11, 14). The 
direction of la.n.d.ings aDd ta.ke-offa a.t the airport between. the houra or one 
and four o'clock on that morning wa.a aouth, a..nd the direction of tra.ttio 
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wa.s left (R. 14)•. 

The Memphis Municipal Airport was aitua.ted a.bout five or ab: miles 
southeast of' St. ,Joseph's Hospita.l (R. 41. Ex. 1). Lieutenant Coleman's 
mother. Mrs. Eliza.beth Kent.·· resided in the City of' Memphis. in the im
mediate vioinity of' St. Joseph's Hospital (R. 11; Ex:. 1). 

At a.pproximately 2a54 a..m. (21 August). the a.coused a.nd Flight. 
Of'fioer Sommer took off' from the Memphi8 Municipal Airport in the two planes 
above mentioned to complete their f'light to Greenwood. Missiaaippi (R. 10. 
11. 14). It wa.s stipulated that if' Fred E. Wa.lla.oe. chief' controller at 
the airport. were ca.lled as a witness. he would testify that he watched the 
planes pilo-ted by accused and Flight Of'f'ieer Sommer after tru.ir take-off' and 
saw them proceed.in a southerly direction for approximately three miles and 
then execute a wide right-turn and assume flight in a. westrnorthweat direo

. tion. and that when he last saw the aircraft they were both about three miles 
west of' the airport. flying a westnorthwest course. and at an altitude of 
approximately 1500 feet (R. 14. 16). · ._ 

Both accused and Flight Officer Sommer testified at the previous 
trial of this oase. Portions of' the testimony then given by ea.oh. as oon
ta.ined in the record of' the previous trial. identified by the court reporter 
as a correct transcription of' shorthand notes ta.ken by him at the trial • 

. were 	introduced in evidence• the testimony of ea.oh to be considered only 
against himself' (R. 57). At such previous trial. Lieutenant Coleman stated 
that before ta.lcing off fran the Memphis Airport, he and Flight Officer ,Sommer 
a.greed to meet over the airport or over the City of· Memphis for the purpose 
of forming _their flight to Greenvood. Mississippi; that he made. a normal . 
take-off, broke traffic• ma.de a. shallow turn which ·carried him over the City 
of Memphis, climbed to an altitude of 2500 f'eet. levelled orr. and wu 
joined by Flight Of'fioer Sommer (R. 58). Flight, Of'f'ioer SOllllller stated a.t 
the previous trial that before ta.king o£f' fran the Memphia Airport. he and 
Ll.eutenant· Coleman ae;reed to "rendezvous fl over the City of Memphis (R. 58)o 

It was stipulated that 1£ present. the operations of'f'ioer of the 
Na.val Air Station. Millington. Tennessee (located ne~ ~emphis). would tes
tify that no aircraft were flying locally f'rom the Naval Air Station between· 
the hours of one and six o'cloek on the morni:p.g in question (R. 15). It was 
also stipulated that if' present the Controller of the ¥emphis Municipal Air
port would.identify as correct and complete a. record which was introduced in 
evidence showing the times of' arrival and departure of' all planes landing at 
and taldng off from the Munioipa.l Airport between the hours of one and f'ive 
o'clock. except as to one C-47 engaged in looa.l flying. together l'{ith the 
types of' the planes and their destination or the point of origin of' their 
flights (R. 13. 14). All planes except the two piloted by.the accused and 
Flight Of'f'icer Sommer arriving at or departing f'rom the Municipal Airport. 
between the mentioned hours. arrived and departed singly (R. 13• 14). Two 
oomm.eroial planes. either oargo or transports. landed at and one A:nrr:, cargo 
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plane and two commercial planes took off from the airport at intervals 
within from 3 to 22 minutes of the time the accused landed, 8.l'..d one Army 
cargo plane landed at and one colllplercial plane departed the airport within 
6 and 19 minutes, respectively, of the time the accused took off. The 
C-47 unaccounted for by this stipulat~d testimoey wa.a accounted for by 
Flight Officer Richard Robinson, Air Corps, its pilot,·who testified that 
he landed at 2al0 a.m•., after having been in the air for approximately two 
hours with a student (R. 23, Ex. 'llJ R. 24, 25 ). He had no recollection 
of having flown over the oity of Memphis during the two hours he wa.s in 
the air but admitted tha.t he could have done so (R. 24, 25). He stated 
that he probably practiced a few initial approaches to the field, initial 
approach being 2000 feet, but practiced no final approaches and ma.de no 
11let~owns 11 (R. 25). He used the north and south "legs of the beam 11 , the 
north leg of which ran almost directly across the buaines s distri"ct of the 
City of Memphis (R. 25). 

After testifying that he had fl011'Il in a BT-13 plane a total of 
1500 or 1600 hours and that he was familiar with the relative locations of 
St. Joseph's Eospital and the Municipal Airport in Memphis, liajor Warner 
stated that, while low propeller pitch was used on such planes in la.ming. 
and in taking off, he could think of no legitimate reason why one preparing 
to land at the airport from any approach or with UV "T-setting•, during 
either the day or night, should ohange the plane's propeller pitch from 
high to lo.w over St. Joseph'·• Hospital or should let down to an altitude 
lower than 1000 feet in that vicinity (R. 38, 39, 40). Nor oould he visualize 
any necessity for one taking off from the airport for a direot flight to 
Greenwood, .Mississippi, during e:ii.ther the day or night, being in the vicinity 
of St. Joseph's Hospital, or, if so, being at an altitude of less than 1000 
feet, this regardless of the "T-setting" when he took off (R. 40 ). After 
taking off and climbing with the propeller in lovr pitch, it would ordinarily 
be changed to high pitch at the time or levelling off {R. 39). With its 
propeller in low pitch, the BT-.13 is the noisiest airplane that "1.jor Warner 
knows of (R. 38). 

Motion by defense counsel for findings of not guilty of all Charges 
and Specifications was by the court considered in closed aesaion and denied 
(R. 59). 

4. For the defense. 

Some twelve witnesaea who claimed to have heard and seen planes 
in the vicinity or St. Joseph's Hoapit&.l at a.bout the-times fixed by prose
cution witnesses testified for the defense. These included, among others, 
the head nur•• on,duty on the third floor ot the hospital at the time, a 
ce.ptain in the ilr Transport Corps, a Women'• Airforoe Servioe Pilot, aJJd 
three hidlway patrolmen. Aside from the nurse, who was in the hospital, 
th.oae witneasea were at distances of from one block to one mile from the 
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/\Ospital a.t the times they observed the planes. Some saw the planes on 
only one oocasion while others olaimed to have· s·een them pass at both a.bout 
two and three o'olook. Approximately half of the defense witnesses stated 
that the planes were making an unusual !I.IIIOunt of noise, some describing it 
a.a a "buzzing noise", and some a ta.ting that the_ planN sounded a.a if their 
propellers were ·in low pitoh (R. 61, 63, 66, 72, 76, 109, 110, 125), while 
the remainder heard no unusual noise. Two of the witneaaes stated tha.t 
the exoessive noise ooourred when the planes made a "tight turn" north 
of the hospital (R. 66,77). The witnesses were in ~ooord in stating that 
they sa.w no dives made by the planes at azzy- time. Walter o. Berryhill, 
who was approximately four blooks from_the hospital a.t the time he observed 
the planes, stated that they appeared to be gaining altitude when he saw 
them pass the la.st time (R. 126). The nurse, Mr~. Kelso Brumba.ok, stated 
that she saw only one plane around two_ o'clock. lihen first a.ttraoted by 
the noise she thought it sounded as if the plane wa.s loaing altitude but 
upon looking out, she saw that it appeared to be flying as high as the 
mail plane ordinarily flew (R. 115). She saw two planes at three o'clock 
and they appeared to be flying at about the same altitude as the one she 
had previously seen (R. 115). She did not notice acy windows shaking, and 
no oommotionwas caus~d on her floor of the hospital by the passage of the 
planes on either ooca.sion (R. 117,118). The witnesses ma.de varying estimates 
of the altitudes of the pl,a.nes when they observed them. . Some estimated that 
they were ten or twelve times as high as the hospital, others that they were 
from 1000 to 2000 feet high,and others stated that they were as high as 
planes ordinarily flew over the oity (R. 60-61, 68, 72, 76, 80,81, 91, 92, 
95, 98, 99, 110, 115~ 124). One witness, Nuss Frances Trull. stated that 
she wu. awakened about three o' clook by a flight of planes and saw four 
flying in formatio·n just above the house tops (R. 120). 

Oscar T. Hines. radio electrician for Civil Aeronautics Adminis
tration& who qualified as an expert on acoustios, stated that high buildings 
"chamber" soun:l and that because of this and because pavement and the walls 
of buildings refract instead of absorb sound or sound waves, planes passing 
o,z,erhead would make a much greater sound to one in a oity than would be 
true in the country (R~ 106). He expressed the opinion that one inside St. 
Joseph's Hospital would encounter great difficulty in judging the altitude 
of a plane by the noise it made (R. 107). The highest altitude from which 
a plane might make windows in the' hospital vibrate would be dependent upon 
too many variabie circumstances to' permit of an estimate (R. 107-8). 

Counsel for the defense announoed that the rights of the accused 
as a. witness had been explained to him and that accused elected to remain 
ailent (R. 128). 

5. Fbr the court. 
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The court called as witnesses Miss Calkins and M1.s1 Clinkscales. 

who. as above stated, were riding with the acouaed and Flight Officer 


:"' 	 Sommer on the morning in question. Both professed to have slept most of 
the wa:y tran Chanute Field to Msnphis. and Misa Calkin.a stated that she 
noticed nothing unusual in their flight upon arrival at or departure 
from Memphis (R. 131-2). They passed over the City of Memphis upon ar
rival and went directly to the airport. and met over the city upon de
parting tor Greenwood, but neither knew at what altitude they were fly
ing upon ei.ther occasion (R. 132, 133, 134, 140. 141, 142 ). The aocuaed 
and Flight Officer Sommer were flying the pla.Des (R. 132, 142). Miu 
Cli:aksca.le.s expressed the opinion that they flew over the northwestern 
portion of the City or Memphis (R. 141, 142). She said tha.t they did not 
"buzz" the city in the sense of diving but that both planes lost some 
altitude over the city (R. 146. 146). She did not feel an abrupt descent 
and did not believe that she a.aw the lights of the city over the nose of 
the plans (R. 146). While over the City of Memphis·arter their take-off 
for Greenwood, Flight Officer Sommer changed the pitch of the_propeller on 
his plane from high to low (R. 142). Greenwood, Mississippi, their destina.• 
tion, is situa.t_ed slightly southwest of Memphis, Tennessee (R. 141 ). 

6. The evidence of record is amply sufficient to justify the court 
in concluding that upon ea.ch of the three occasions that the two planes 
flew over or near St. Joseph's Hospital, once at approximately la50 o'clock 
and twice at approximately 3a00 o'clock, on the morning of 21 August 1944, 
they dived and descended to altitudes as low as 260 to 600 feet in the 
immediate vicinity of the hospitalJ that they were UDllecessa.rily making 
an excessive a.mount of noise which, under the circumstances, was calculated 
to and did disturb a.nd alarm. the occupants of the hospital; that such flights 
were over buildings and a congested area of the City of Memphis and that in 
the event of a complete power failure at these low altitudes the planes would 
have been unable to land outside such congested seotion. The defense offered 
an abundanoe of evidenoe tending to negative these propositions, but the court 
obviously decided the issues against the accused, and, as above indicated. 
the reoord is legally sufficient to support the court in its action. The evi
dence is also legally sufficient to establish beyond reasonable doubt that. 
the accused and Flight Officer Sommer were piloting the pianes that made these 
three flights. The faot that Lieutenant Coleman's mother lived in the vicinity 
of the hospital supplied a motive on his part for the unusual flightsJ and 
the circumatances generally• (1) the proximity in point of time between 
the.times the flights complained of ocourred and the times at which the a.c
ouaed and Flight Officer Sommer arrived a.t and departed MemphisJ (2) the 
fact that in approaching and departing the Memphis Airport the aocused and 
Flight Officer Sommer flew over that portion of the city•inwhich the hospital 
wa.a situated - without legitimate reason, apparently. at the time they were 
departingJ (3) the showing that Flight Officer Sommer. at least, changed the 
pitch of his propeller from high to· the noisier low and tha.t both planes ''lost 
altitude" over the cityJ (4) and the further fa.ct that the a.ooused and Flight 
Officer Sommer were flying two planes close together and that no other flights 
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except theirs involving more than one ph.r.e at a time e;,p~a.r to ha.ve been· 
made over the City of. Memphis during t,he morning in q...iestion, a.re of a. 
nature to impel the conclusion that the accused and Flight·Officer Sommer 
were piloting the pla.nea tha.t made the fliGhts under discussion. The 
record being legally sufficient to support findings of the nature mentioned, 
it is legally sufficient.to support the findings made by the court. 

The aooua·ed stands convicted of two aerie• of .four Specifications 
each, the first series (Specifications l to 4, inclusive) growing out ot 
the flight which occurred at approximately 1150 a..m. and the second aerie• 
(Specifica.tions 5 to 8, incl.usive) growing out of the flights which occurred. 
a.t a.pproxima.tely three o'clock. Each series ot Speoificationa alleges. in 
the order indicated, the following offenaea in violation of Article of We.r 
96, told.ta (1) a violation of paragraph la, Army-_Air Forces Regulations 
~. 60-lSA., 16 April 1~44, by operating a.n aircraft in a reckless and careless 
ma.nner and so as to endanger persons and property on the groundJ (2) a Tiola
tion of paragraph 16a (1) (a}, Army Air Forces Regulations No. 60-16, 6 
March 1944, by flying &n aircraft at a lower altitude than 1000 feet over a 
building when not engaged in taking oUor in landingJ (3) a. violation of 
pa.ra.graph 16& (1) (b), A.nrry Air Forces Regulation.a No. 60-16, 6 March 1944, 
by flying an aircraft over a congested section of a city at an altitude in
sufficient to permit landing outside the congested •eotion in the event of 
a complete power failureJ and (4) wrongfully disturbing peraons in the 
vicinity of St. Joseph's Hospital by wrongfully and unnecessarily cauaing 
the airplane which he was piloting to make an excessive noise. 

The portions of the Army Air Forces Regulations µleged to have 
been violated were not introduced in evidence, but they are matters ot 
which the court and the Board qt ReTiew may properly t&lce judicial notice, 
and a.re as set out in the Specifications and contained in paragraph llumber 
two of this opinion. It is too well established to require discussion 
that a violation of these •afety provisions of the regulations oonstitute 
violations of the 96th Article of War (CM 254880, Williama J· CM 263303, 
VarnellJ CM 264635, Bowman). 

What has already been said .is sufficient, in ,iew of the plain 
provitions of the Regulations, to dispose ot Specifications 2 and 6 
(flying over a building at an altitude of less tha.n 1000 feet) and Speci
fications 3 and 7 (flying over a congested section of a city too low to 
permit landing outside it in the event of a complete power failure) a.nd 
further or separate discussion would serve no worthwhile purpose. 

Notwithstanding the accused did ndt actually cause damage to 
~ person or to aey property on the ground, and may very·well have had 
his plane under perfect oontrol at all times, the Board of Review is · 
nevertheless of the opinion that the oourt properly found him guilty of 
operating the plane in a reo.k:less and careleu manner and so as to endanger 
persons and property on the ground (Specifications 1 and 6). The evidence 
is sufficient to warrant the inference that the plane wu operated in such 
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manner that the least fe.iiure of material or the slightest display of poor 
technique by the a.ooused would have resulted in injury to some person or 
in da.ma.ge to property on the ground, which is sufficient to constitute the 
offense alleGed (CU 254880, Williams). • 

It is clear that in unnecessarily causing his plane to malce such 
excessive noise as to awaken, disturb 8.Ild frighten people in and near.the 
hospital. the aocused wu guilty of conduct of a nature to bring discredit 
upon the military service, and therefore a.nd thereby violated Article of 
War 96. 

It is apparent that the four ;lpecifica.tions resulting from the 
flight made a.t approximately la50 a..m. arose out of one and the same trana
action, a.s did also the four which resulted from the flight which occurred 
a.bout 3100 o'clock. Since, however, a finding of gui1ty of anyone of the 
Specifications and the Charge would support the aentence,·it does not appear 
that accused wu prejudiced by this multiplication of charges. 

7. War Department records disclose that Lieutenant Coleman 11 21 
years of age and single. He is a high school graduate~ wa.s a personnel 
manager for Gulf Refining C?mpe.ny before entering the service. He appea.r1 
to have had R.O. T.C. tre.ining from 1937 to 1941. He enlisted on 7 NoTember 
1942 for the Air .Corps Enlisted Reserve, was called to active duty on 31 
January 1943, became an aviation cadet on 1 May ·1943, and was appointed a 
second lieutenant, J.rm¥ of' the United St&tes, Air Corps. on 8 February 1944. 

8. The court was legally constituted and had jurisdiction of the person 
and the offenses. No errors injuriously affecting the substantial rights ot 
the accused were committed during the trial. In the opinion of the Board ot 
Review the record of trial is legally sufficient to 1upport the findiJ:1~1 ot 
guilty and the sentence and to warrant confirmation of the sentence. Dis-· 
missal is authorized upon oonviction of a violation of Article of War 96. 

Judge .A.dvooa.te. 

, Judge jdvocate. 
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(37)FEB 5 1945

Hq ASF, JAGO, Washington 25, D. C. • 

TO: The Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board or Review in the case of 

-second Lieutenant Sidney M. Coleman (0-823030), Air Corps. 

2. I concur in the opinion or the Board or Review that the record 

or trial is legally sufficient to support the findings and the sentence 

am to warrant confirmation of the sentence. 


3. Consideration has been given to a letter to The Adjutant General 

of the ~ from Sister M. Clara Francis, Assistant Superintendent. St. 

Joseph's Hospital, Memphis. Tennessee, and to letters to The Judge Advocate 

General from United States Senator Kenneth McKelle.r of Tennessee and United 

States Senator James J. Davis of Pennsylvania, and a letter from Honorable 

Clifford Davis, 11ember or Congress. to Brigadier General W. E. Hall. Deputy' 

Chief of Starr. all requesting clemency in behalf of the accused. These 

communications are attached to the record of trial. · Consideration has also 

been given to the attached memorandum from General H. H. Arnold, Commanding 

General, Army Air Forces. dated 15 January 1945, recommending that the sen

tence to dismissal of the accused be confirmed but commuted to a forfei tu.re 

ot ~O pay per month for ten months. in which recommendation I concur. 


4.- Qeneral Arnold makes the same recommendation as to F.light Officer 
John N. Sommer who was jointly tried with Second Lieutenant Coleman upon 
an identical.Charge and Specifications, and who was sentenced to be dishonor
ably discharged the service. The case of Lieutenant Coleman goes to the 
President for his action under the provision., of Article of War 48. Sinoe 
Flight Officer Sommer is not a commissioned officer'the record of his trial 
will ·be disposed of in accordance with the provisions of Article of War 
60}. ,In the interest or equality am uniform!ty of aentence fiIJal action 
by the reviewing authority upon the sentenoe in the case of the flight 
officer will be withheld pending the action of-the President upon the case 
or Lieutenant Coleman. 

6. In.closed are a drat't of a letter for your si@jtl&.ture transmitting 

the record to the President for his action and a form of Executive action 

designed to carr,r into effect the r.ecommendation herein.above made,. should 

such action meet ~th approval. 


8 Incl•. ~ C:. • ~-,,,
l.Reoord ot trial . 

2.Drt't.ltr.sig.Sec ot War ON C. CRAMER · 

3.Ltr.fr Sister K.Clara Francie Major General · 

4.Ltr fr Sen MoKellar .•.. tAe Jldge Advocate General. 

5.Ltr fr Sen Davie 
6.Ltr.fr Hon DavisJIJ . 

'1.Ltr fr Gen Arnold,CG AU-

S.Form of El: action 
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(39)WAR DEPART~lEh'T 
J.rmy Service Forces 

In the Office of The Judge Advocate General 
· · Washington, D. C. 

SFJGH 
CM 271098 

1. FEB 1945 
U- N I T E D S r .l T E S . ) SECOND ARm 


) 

Trial by G.C~M., convened at
v. ~ 
Fort Jackson, South Carolina, 

Privates EARL F. PHCENIX ) 16, 17 lfovember 1944. PhoeniX1 
(33287951) and JASPER NUNN ) Dishonorable discharee and 
(34740932), both ot c~ ) confinement for thirty (30) 
B, 1700t.h Engineer Combat. ) years. Nunn1 Dishonorable 
Battalion, Fort Jackson, ) discbar~e and confinement for · 
South Carolina. ) twenty l20) years•. Botha .Feni

) tentiaey. 

REVIEi'l by the BOARD OF BEVlEW 
TAFPY, GillBBELI, and TR:E.m:THAN, Judge Advocates 

· l. The Board or Review- bas examined the record ot trial in the 
case or the two soldiers named above. 

2. Both accused were tried jointly upon the following Charge 
and Speciticat~ons, viz: · 

CHARGE: Violation of the 93d Article of War. 
' 

Specification 11 In that Private Earl F. Fhoenix~ Company B, · 
1700th Engineer Combat Battalion, Private·Jasper Nunn, 
Compaey B, 1700th Engineer Combat Battalion, acting 
jointly, and in pursuance of a common intent, did, at 
Columbia, South Carolina, on or about 7 October 1944, 
with intent to commit a felollY', viz, murder, commit an 
assault upon Private Marshall Hill, by will£ully and 
feloniously shooting him in the abdomen and arm with 
a rifle. · 

·Specification 2: In tbat Private Earl F. Fboenix, * * *, 

llrivate Jasper Nunn, * * *, acting jointly-, and in 
.. 
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pursuance or a common intent, did, at Columbia, South 
Carolina, on or about 7 October 1944, with intent to 
commit a felony·, viz, murder, commit an assault upon 
Technician Fourth Grade Joseph Veiga, by willfully 
and feloniously sh~oting him in the bands with a rifle. 

Specification )l In that Private Earl F. Phoenix, * * *, 
Private Jasper Nunn,***, acting Jointly, and 1n 
pursuance ot a common intent, did, at Columbia, South 
Carolina, on or about 7 October 1944, with intent to · 
commit a felony, viz, murder, commit an assault upon 
Private Joshie Lee Maynor, by willfully and feloniously 
shooting at him with a rifle. 

Specification 4: In that Private Earl F. Phoenix,***, 
Private Jasper Nunn, * * *, acting jointly, and 1n · 
pursuance of a coDllllon intent, did, at Columbia, South 
Carolina, on or·about 7 October 1944, wlth intent to 
commit a felony, viz, murder, commit an assault upon 
Staff Sergeant William H. Pope, by willfully and 
feloniously shooting at him with a rifle. 

(N.B. 	 At the time or trial Staff Sergeant John H. 
Thorpe who had been jointly charged with both 
accused in the above Charge and Specifications 
was granted a severance and separate trial. The 
court amended each Specification by striking his 
name therefrom). 

Both accused pleaded not guilty to, and were found guilty of, the Charge 

and all Specifications. Evidence of one previous conviction for absence 

without leave from l August to 3 August 1944, was introduced as to ac

. cused Phoenix. Accused Phoenix was sentenced to dishonorable discharge, 
total forfeitures and confinement for 30 years. Accused Nunn was sen
tenced to dishonorable discharge, total forfeitures and.confinement for 
20 years. The reviewing authority approved the sentence of each accused, 
designated the United States Penitentiary, Atlanta, Georgia, as the plaoe 
of confinement and forwarded the record ot trial for action under Article 
of Tiar 	sot. . 

3. The prosecution introduced the following evidence to prove com
mission of the offenses alleged in the Charge and.the four Specifications. 
Sometime shortly after 7:30 p.m. on 7 October 1941., Private l'!arshall · 
Hill and Technician Fourth Grade,Joseph G, Veiga, military policemen 
on patrol. duty in Columbia, South Carolina, were called to quell a 
disorder ·1n a cafe, known as Shangri La, located on Gervais Street in 
that city. There ·they found that Private John L. Arnold, Company c, 
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1700th Combat Engineer Battalion, had been creating a disturbance by 

walking across the tops of the tables • .!f'ter escorting him outside 

and admonishing him of his conduct, they permitted him to return. 

Accused Phoenix had entered the Shangri La· as Arnold was being con

ducted therefrom and on the latter's return the former vituperatively 

expressed his sentiments about military policemen (R. 16-lS, 20, 21, 

48, 50, 51) • - . 


During the course of their patrol Hill and Veiga visited the 
Shangri La a second time. Apparently a substantial number of customers, 
including accused Phoenix, were crowded about the bar and when Hill told 
accused Phoenix to cease creating a disturbance and either leave the bar 
or take a seat at a table the latter refused. An argument ensued during 
which Hill struck accused Phoenix with his police stick whereupon the 
latter and several other soldiers laid hands upon Hill and commenced 
molesting him. Hill then drew his pistol whereupon all of the occupants 
of the cafe fled therefrom (R. 21, 22, 29-31, 46, 49, 51, 52). Veiga 
and Hill remained in front of the cafe for some 15 or 20 mintues and 
eventually permitted the soldiers to re-enter the establishment. They 
were then joined by two other military policemen, Staff Sergeant William 
H. Pope and Private Joshie L. Maynor, and all four of them continued down 
the street on patrol (R. 22, 23, 52, 53, 59, 61, 67). 

Arter fleeing from the care, accused Phoenix informed Private 
First Class Chester Green, Company C, 1700th Engineer Combat Battalion, 
that he was going to obtain his rifle and •get the guyn that had struck 
him. Accused Phoenix and Green, Sergeant John H. Thorpe and a soldier 
named Brooks then started down the street and eventually met accused 
Nunn who was promptly told about the events related above. Sergeant 
Thorpe told accused Nunn that the military police had struck the ''wrong 
person" and that they were on their way to camp to obtain their rifles 
to which Nunn replied, "I am with you" (R. 73, 75, 77). ill five ot 
them then went to Fort Jackson by cab. There accused Phoenix and Nunn 

_.lef't the cab for a short time and then returned to it each armed with a 
rifle•. All but Sergeant Thorpe returned in the cab to the city of' 
Columbia where Green and Brooks separated f'rom accused Phoenix and Nunn 
who went off together armed with their rif'l.es (R.·75, 76, 78-80). 

Soon thereafter, some 45 minutes since the disturbance at 
the Shangri La, the four military·policemen, Hill, Veiga, Pope and 
Maynor, were walking on patrol two abreast down Gervais Street toward 
the Shangri La. Hill and Veiga walled in the van followed by Pope and 
Maynor. As they reached a point about 20 feet from the Shangri La and 
in front of a house adjoining it, rifle shots rang out. The first or 
second bullet struck Hill in the abdomen and felled him to the ground. 
Seeking refuge he crawled to the corner of the house where another bullet 
struck him in the arm. A later bullet tore off the index finger on . 
V~iga 1s right hand. Veiga, Pope and Maynor promptly sought cover on 
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the f'l-ont porch of the house and some six or eight shots struck.the 
house as they crouched for protection. They observed that the rifle 
fire was coming from a row of shrubbery in front of a house located 
across the street from the Shangri La. The four military policemen 
variously estimated that a total of some ten or fifteen shots were· 
fired at them before the onslaueht ceased (R. 23-26, 35, 39, 53-56, 
61-63, 67-69, 116, ll8; Pros. Ex. 6). · 

About 9:40 p.m. that night Hill was medically examined at 
the.Regional Hospital, Fort Jackson, and found to be suffering from 

· an extremely serious wound in the l011er abdomen. His intestines had 
been torn !roll\ his body and were b:anging over his flanks. He als·o 
bad a bullet wound in bis right forearm (R. 40, 41). 

Green and Brooks bad gone to the Sbangri La after returning 
from Fort Jackson in the cab with accused Phoenix and Nunn and while 
there they heard the rifle fire. Thereafter, about 9 p.m., they went 

·to a USO in town and were joined by accused Nunn around 9:30 p.m. who 
told them that he had lost his hat and rifle and also that they "got 
him. 11 About a half hour later they met accused Phoenix at the USO 
and he inforlllf!d them that he had 11shot a M.P. 11 and had "buried his 
rifle" (R. 46, 81-83). 

City policeman Clarence E. Cannon arrived at the scene of 

the shooting shortly a~r the rine f'ire had ceased.· Behind the · 

shrubbery which fronted the house located across the street from the 

Shangri La he found "ten or twelve 30 caliber rifle cartridges and 

two·or three 45 cartridges that had not been fired• (R. 88, 89; Pros. 

Ex. 7). In the yard of another house which was located to the rear or 

the one fl-om which the rifle !ire bad come the policeman round an 1rll

Arnt type rifle and a cap lying on a pile or lumber and also four clips 

ot ammunition. A second Ml rifle was discovered in the yard, buried a 

few inches below the surf'ace of the ground (R. 80-93; Pros. Ex. 8). 

It was stipulated by the prosecution, defense and the accused Nunn 

that the cap so round had been worn by Nunn on the night or 7 October 

1944 (R. 112). One of the rifles found by the P,Oliceman had been 

issued to accused Phoenix by his. organization {R. lll, 112, 120, 121; 

Pros. Ex. 20). The other rifle had been issued to Private First Class 

Gaston Johnson, a member.of the same organization as accused Phoenix 

(R. 113, 114, 121·123; Pros. Ex. 21). Johnson had not used his rifie 

since 5 October 1944 (R. 124). 


Some two or three days after the shooting and while 1n the 
custody of the civil authorities in the city of ColUlllbia, both accused 
made voluntary statements after having been warned of their rights by 
cbll and mllitaq personnel (R. 94, 95, 98, 105, 107, 108, 146-148; . 
Pros. Exs. ll, 12). Accused Nunn stated that when he met accused Phoenix, 
Sergeant Thorpe, Green and Brooks, he was told that the military police 
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were beating "our boys" &lld that the group were. going to. get their 
rifles and put a stop to it. They took a taxicab to Fort Jackson 
where Nunn was given.a rifle and ammunition by accused Phoenix and 
Sergeant Thorpe. All except Sergeant Thorpe returned to town and 
accused Phoenix and Nunn hid behind some bushes in front or a house. 
When accused Phoenix began to fire his rifle, accused Nunn tired 
three shots f'rom his, all straight into the' air. He then ran down 
through the rear yard of the house, tossing his rifle away and losing 
his hat as he f'led {Pros; Ex. 11). 

Accused Phoenix stated that after the fracas with Hill in 
the Shangri La he and the other enlisted men returned to camp where 
he and accused Nunn obtained rifles and· ammunition and then returned 
to the city. They hid in bushes in front of a house on Gervais Street 
"where we waited f'or the MF." One group of military police passed but 
"the7 weren't the ones.• Later another group passed and "that's when 
I saw the one that hit me. I started shooting at him.• .He fired four 
or five rounds and then his rifle jammed. Thereafter he fled•. He had 
previously collected ammunition while at the rifle range because the 
Engineers and military police did not "get along at all" inasmuch as 
"the MPs had been beating on the Engineers ever since we had been at 
Ft. Jackson." {Pros. Ex. 12). . 

4. After their rights had been fullJ explained to them, both 
accused elected to make unsworn statements. 

Accused Nunn stated that a soldier had been killed by ~ 
military police in August of' 1944 and that when he met accused Phoenix 
and the other enlisted men on the night of' 7 October 1944, they told 
hill tbe military police were beating up soldiers again and that ac
cused Phoenix and the others were going to put a stop to it {R. 131). 
He accompanied them to camp, obtained a rif'le, returned to the cit7 
with Phoenix and.hid in the bushes. Ib about tive minutes one group 
or military police passed but they were not the ones f'or whom accused 
Phoenix was looking. Accused Nunn denied. that he aimed his rifle· at 
aeyone or that he intended to shoot anyone when he fired his three 
shots. He just followed accused Phoenix from the cab to their place 
of concealment in the bushes without knowing what was going to be done 
{R. 1.32-1.34). He also stated that when he told the civil authorities 
he wanted to make his statement to military authorities, he was in• 
tormed that if' he didn.'t give a statement to them he would be turned 
over to a civil court and placed in the electric chair. He further 
stated that he did not get much food in the city jail and only made 
the statement he did because he wished to return to camp where he 
could obtain better f'ood {R. 1.34-1.36) • 

Accused Phoenix stated that without provocation he was 
struck by a military policeman in the Sbangri La on the evening of' 
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7 October 1944. The same individual had struck accused some three 
or four weeks prior thereto. Accused related that thereafter he 
and the other enlisted men took a cab to camp where accused obtained 
a rifle and ammunition and then returned to town (R. 137, 138). He 
saw four or rive military police pass by and then in a few minutes he 
saw Hill approaching. He fired only at Hill's legs and was surprised 
to learn later he bad been hit in the stomach. He saw three of his 
shots strike the ground (R. 139). While being questioned in the city 
jail one o~ the detectives had a flashlight which he continuously pounded 
in the pe.lm of his hand. The food in the city jail was not good and 
accused had to sleep on the concrete floor of his jail cell. He was 
told that he would be left ther~ until the civil authorities got ttevery
thing out of" him (R. 141). 

5. In rebuttal Captain Shep A. Griffith or the Columbia Police 
Department testified that before either accused gave their statements 
to the authorities they were advised that they did not have to make any 
statement but that if they did it could be used against them. No threats 
or force were used. He admitted he might have had a flashlight in his 
hand when accused Phoenix was being questioned because it was nighttillle 
but he denied pounding it in his hand in an intimidating manner. He 
testified it was possible but not probable that the accused had been 
placed in the cell which had no bunk and which was customarily reserved 
tor drunks so that they would not roll onto the noor and injure them
selves (R. 146-148). 

6. Accused Phoenu and Nunn are charged jointly with committing 
tour assaults with -intent to murder, each assault relating to one or 
the tour military police. The evidence reveals that, after having had 
a fracas with one of the military policemen, Phoenix and several other 
enlisted men met Nunn and told him they were out to obtain revenge to 
which Nunn.replied, "I am with you." Thereafter Phoenix and Nunn 
traveled to camp, armed themselves with rifles and ammunition, returned 
to town and concealed themselves in a screened position. When Hill, the 
object of their revenge, approached, along with the three other military 
policemen, they opened fire upon the group. The first or second shot 
£~lled·Hill who then er~wled to the corner of the porch where a later 
shot also struck him. The other three military policemen sought cover 
on the front. porch or a· house which was then peppered with some halt. 
dozen more bullets. 

· The proof amply establishes that accused Nunn knew or the 
design of accused Phoenix to assault certain military police and that 
he actively aided and abetted Phoenix in the plan by obtaining a rifle 
and ~mrnunition and by accompanying Phoenix to the scene or the assault 
where both engaged in rifle fire. In view of these tacts accused Nunn 
was properly charged as a principal in the commission of these aggravated 
assaults (CM 240646, Campbell, il .Al, 3 Bull. JAG 188). 
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An assault with intent to murder is an attempt to murderJ 
it is an assault aggravated by the concurrence or a specific intent 
to murder. It a person shoots at another with the intent to murder, 
the fact that the shot misses its mark does not alter the offense. 
It a person fires into a group or people with intent to murder some
one, he is guilty or an assault with intent to murder each member or 
the group (J.:'CM, 1928, par. 149,J:). The intent to muraer, essential 
to this aggravated assault, is established if the facts are such that 
had death resulted from the assault the offense would have been 
murder (Wharton's Criminal Law, 12th ed., Vol. l, sec. 841; CM 265699, 
fim; CM 270939, O I Ge.ra) • Here, the two accused fired some ten or 
!1fteen shots at a group or military policemen. It is obvious that 
they knew their acts were well calculated to cause grievous bodily 
harm to any or all or the group. Knowledge by the accused that the 
act would probably cause such bodily injury establishes the intent 
to kill (l£M, 1928, par. 148j). Thus, had death here resulted from 
their acts the offense would have been murder. Accordingly, the 
evidence amply sustains the findings of guilty of the four Specifi 
cations of the Charge. 

7. Accused Phoenix is 31 years of age. He was inducted into 
the military service on 11 August 1942. Accused Nunn is 24 years or 
age. He was inducted into the military service on 15 February 194.3. 

8. The court was legally constituted and had jurisdiction of 
the persons and the offenses. No errors injuriously affecting the 
substantial right& of either accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 

· sufficient to support the findings of guilty and the sentences as to 
both accused. Assault with intent to murder is an offense of a civil 
nature punishable by penitentiary confinement for more than one year 
under Section 22-501, District of Columbia Code. Accordingly, under 
the provisions of Article of War 42 accused's entire sentence of con
finement may be executed in a penitentiary. 
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WAR DEPARTUENT 
.lrmy Service Forces 

(47)In the Office 	of The Judge Advocate General 

Washington, D. c. 


SPJGN 
GM 27ll05 

· Z 9 OEG 1944 
UNITED STATES ) FOURTH ARMY 

) 
v. 	 ) Trial by G.C.M., convened 

) at Fort Sam Houston, Texas, 
C!aptain FRANK B. LlCY ) 30 November 1944• -Dismissal, 
(0-905319), Corps or ) and total forfeitures.

··.)Engineers. 

OPINION of the BOARD OF REVIEW" 
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates 

l. The Board or Reviff has examined the record o:r trial in the 
case of the officer named above and s~bud.ts this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the .following Charges and Speci
fications: · 

CHARGE I: Violation of the 95th Article or War. 

Spec:i.f'ication l: In that Captain Frank B. Lacy, 
1300th Engineer Combat Battalion, did, at a place 
unknown, between on or about 20 Apri1 1944 and on 
or about 31 May' 1944 wrongfull,y and 1lithout proper 
authority, alter and change the Manner o:t Per.form.ance 
ratings for each of the following respective dates: 
22 Jun 42 - 1 Oct 42; 2 Oct 42 - 4 Apr 43; 5 Apr 43 
30 Jun 43; l Jul 43- 31 Dec 43, appearing in paragraph 
1.5 of WD AGO Form 66-1 pertaining to the said. Captain 
Frank B. Lacy, :trom. 11Stt to 11SUP". 

Specification 2: In that-Captain Frank B. Lacy, "1300th 
Engineer Combat Battalion, did, at a place unknown, 
between on or about 20 April 1944 and on or about 31 
Kay 1944 wrongfull,y and 1fithout proper authority, add the 
following words to paragraph 31 or llD AOO Forlll 66-1 pertain

. ing to the said captain Frank B. Laey-, to wit, •.American · 
Theatre Ribbon•. ·· . 

· CHARGE IIa Violation ot the 96th .Artii:le ot war. 
. . 

Specifi.cation 1: In that c·aptain Frar.k: B. Lacy, 1300th 


Engineer Combat Battalion, did, at a place unknown, 
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between on or about 20 April 1944 and on or about 
31 May 1944 wrongfully and without proper authority, alter 
and change the Manner of Performance ratings for each 
of the following respective dates: 22 Jun 42 - l Oct 
42;·2 Oct 42 - 4 Apr 43; 5 Apr 43 - 30 Jun'43; l Jul 43 
31· Dec 43, appearing in paragraph 15 of WD AGO Form 66-l 
pertaining to the said Captain Frank B. Lacy, frcm 11S• 
to 11SUP11 • 

Specification 2t In that Captain Frank B. Lacy, l30Q!,.h 
Engineer Combat Battalion, did, at a place unknown, 
between on or about 20 April 1944 and on or about 
31 May 1944 wrongfully and without proper authority, add 
the following words to paragraph 31 of WD AGO Form 
66-l pertaining to the said Captain Frank B. Lacy, to 
wit, •.American Theatre Ribbon"• 

He pleaded not guilty to and was found guilty of all Charges and 
Specifications. He was sentenced to be dismissed the servi~e and to 
forfeit all pay and allowances due or to become due. The reviewing· 
authority approved the sentence and forwarded the record of trial. 
for action under .Article of War 48.· 

3. The evidence fo.r the prosecution shmrs that on or abou°' 20 
·April 1944 the accused was at APO 502 with orders to return to the 
United States (Pros. Ex• A.-1). According to the stipulated testimony" 
of Major Arthur A. Burnham, chief of Milltary Persqnnel Branch at 
such station, he in~~rvi~ed the accused shorlly before his departure. 
At this time a new cow of the accused's WD AGO Form ~l wcls :prepared 
from the original form which was retained by :Major Burnham (Id). . 
.A.t that-time the efficiency ratings under paragraph 15 of the naW' form 
showed four "S"s and from paragraph 31 there was omitted the authori
zation for the American Theatre Ribbon to 'Which it had been determined 
during.the.interview the accused was not entitled (Pros. Ex • .A.-1, .A, 
B). The new form was then given to the accused for delin:cy to the 
appropriate officer upon arrival at his nn assignment (Id.). Photo
static copies of both !oms were admitted into evidence (Id. R. 7-8; 
Ex. c). 

When the accused was interviewed by Lieutenant Colonel Elbridge 
Bacon, Jr., in early June, 1944, at Fort Sam Houston, Texas, the nn 
form, whi.cll had shortly before been delivered by the ~c~used at that 
station, was secured and it showed in paragraph l5 four efficiency 
ratings of ·~UP" and in paragraph Jl authorization for the .American 
Theatre Ribbon in such a wa;y as to plainly indicate that the changes 
had,baen made b;r someone other than the person filling out the form 
(Pros. Ex. A.-l, A., B). An admitted specimen of the accused's lettering 
and writing was received in evidence (Pros. Ex. D) and two qualified 
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handwriting experts testified that the addition of the letters •UP11 

to the .four nsns and the words "American Theatre Ribbon" were written 
by the same person who wrote the admitted specimen (R. 9-18., 19-.30 
e 11, 21., 22). · · 

4. The accused., after explanation of his rights as a witness, 
testified in his own behalf (R • .31., 32). He admitted that -when he 
received the 66-l form at APO ,50.2 it showed four e£f1.ciency ratings of 
nsn and omitted authority for the American Theatre Ribbon but that 
e:oroute to the United States he noticed that the letters "UP" bad bean 
added to the four ns•s and the authority for the .American Theatre 
Ribbon inserted (R. 34). While admitting that the words "American 
Theatre Ribbon" mq have been inserted by him when under the influence 
of intoxicants., he denied changing the efficiency ratings and ·attri 
buted all the changes to unlqiown officers 1 .facetious or malicious 
acts while drinking· in celebration of his departure (R. 3.3-35). His 
wife testified that the accused., after his arrival in the United 
Statesj had told her that his "66-111 card did not •look as though it 
were right" and that it authorized the American Theatre Ribbon which 
he was not entitled to wear (R• .38-39)•. 

5. Specifications 1 and 2., Charge I., respectively allege that 
between 20 April 1944 and 31 May 1944 the accused wrongfully and without 
proper authority altered .and changed four efficiency ratings upon 
his lr\VD AGO Form 66-l" from 115a to •SUP" and similarly added thereto 
the words "American Theatre Ribbon". The alleged offenses are laid 
under Article o:£ War 95. Specifications land 2., Charge n, allege ' the identical offenses in violation of Article o:t War 96. Entries 
upon UWD AGO Form 66-111 , comm.only known as an officer's classification 
card., are authorized to·be made only by certain personnel as prescribed 
by and pursuant to· appropriate Anrry Regulations relative thereto. Par
ticularly is this applicable to entries relative to an officer's 
effieiency rating and to authorization for decorations (AR 605-90., 
CJ., 23 January 1943). The accused does not fall within the category 0£ 
personnel authorized to_make entries upon such record and his acts 
are clearly prejudicial o.t' good order and military discipline and dis
creditable to the military service (MGM., 1928., pars. 152!. - !l). Mani
festly the unauthorized changing of one's efficiency rating record 
from 11S", denoting merely satisfactory, to "SUP", denoting the highest 
rating of superior, is a deceitful act which is unbecoming an officer 
and a gentleman as it seeks to represent a performance record to which 
such a one is not entitled. Likewise, the addition ot an authorization 
.for a decofation is a similarly deceitful. act. The offenses alleged are 
therefore violative of Article of War 95 also. The alleged of.tenses 
are analogous to that of cheating upon an examination which is violative 
0£ Article of War 9.5 (8 BR 'Zl?). 
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·l'rAR DEPART:'tiENI' 
Arrrry Service Forces . 

In the Office of The Judge Adv0cate General 
Washington, Ii.C. {53) 

SPJC~ 
CM 271119 	 24 JAN 1945:_ 

UN IT ED ST A.TES 	 ) . FOURTH ARMY 

) 


v. 	 ) Trial by G.C~M., convened at 
) Camp Hood, Texas, 7 November 

Second Lieutenant LEROY L. ) 1944. Dishonorable discharge 
SIMPSON (0-1825713)~ In- ) and total forfeitures. 
fantry. ) 

OPINION of the BOA.RD OF REVIEW 

ANDRE','lS, FREDERICK and BIERER, Judge Advocates 


1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its· opinion, to The Judge 
Advocate General. · 

2. The. accused was tried upon the follcr.dng Charges and· Specification:u 

CHARGE: Violation of the 61st Article of War. 

Specilication 1: In that Leroy L. Simpson, 2d Lt, 659th Taruc De
stroyer Battalion, did without proper leave absent himself 
from his station at .Fort Riley, Kansas, from about 18 August 
1944 to about 20 August 1944. 

Specification 2: In that Leroy L. Simpson,. 2d Lt, 659 Tank De
stroyer Battalion, did,without proper leave absent himself 
fran his station at Fort Riley, Kansas, from about 21 August 
1944 to about 4 September 1944. 

ADDITIONA.L CHARGE Ia Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Leroy L• Simpson, Head
quarters Company, 659th Tank Destroyer Battalion, did, at 
Camp Hood, Texas, on or about 12 October 1944, fail to re
pair at the fixed time to the properly appointed place of 
assembly for reveille. 

ADDITIONAL CMRGE Ila Violation of the 96th Article 0£ War. 

Specification li In that Second Lieutenant Leroy L. Simpson, Head
quarters Company, 659th Tc:i.nk Destroyer Battalion, did, at 
Camp Hood, Texas, on or aboo.t 12 October 1944 wrongfully take 
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and use, without the consent of the owner, a certain vehicle, 
to wit, a one-quarter ton four by four vehicle, property of 
the United States of Anerica. 

Specification 2: (Fbding of not guilty). 

The accused pleaded not guilty to the Specifications and Charg~s. He was 
found not guilty or Specification 2, Additional Charge II, and guilty of 
the remaini~ Specifications and of the Charges except that as to Acldi.
tional Charge II the finding was "Guilty except of Specification 2; Of the 
excepted Specification, not guilty.n This fonn of finding is erroneous, 
but it is clear that the effect of the court's action was to find accused 
guilty of Additional Charge II (MCM, 1928, par. 782), and the irregularity 
is not prejudicial. Mo evidence of previous conviction was introduced. 
The accused was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become, due, and confinement at hard labor for 
five years. The reviewing authority approved only so much of the sentence 
as provides for dishonorable discharge and forfeiture. of all pay and 
allowances due or to become due, and forwarded the record of trial for 
action under Article of War 48. 

3. The accused was a. member of Headquarters Company, 959th Tank De
stroyer Battalion, Camp. Hood, Texas (R. 8) which battalion was a part o! 
the 24th Tanlc Destroyer Group (R. J3 ) • By orders issued on 12 June 1944, 
he was directed to proceed to Fort Riley, Kansas, on temporary.duty for 
twelve weeks· to attend an advanced mechanized course at the Cavalry School. 

He was to report a:t Fort Riley on 30 June or l July and to return to his 
organization upon completion of the temporary duty (Ex. A). 

With reference to the two Specifications of the original Charge, the 
prosecution based its case entirely upon morn4lg report entries. Entries 
in the morning reports of the applicable Student Officers I Detachment at 
Fart Riley show accused absent without leave on 18 August 1944, returned 
to duty on 20 August 1944; and absent without leave on 21 Aug-ust 1944 (Ex. 
B) • The morning report of Headquarters Company, 659th Tank Destroyer Bat
talion, Camp Hood, Texas, shows accused from absent without leave to duty 
on 4 September 1944 (Ex. c). · 

The prosecution's evidence relating to the Specification of Addi
tional Charge I and Specificaticn l of Additional Charge II, is as follows: 

At the tj.me in question, accused was Battalion Transportation Officer 
of the 659th Tank Destroyer Battalion, stationed at Camp Hood, Texas (R. 
lO, 19). Certain Government motor vehicles, including "one-quarter ton 
four by four, vehicles" were the "property" of the battalion (R. l2 ) • They 
were available for official business only and not for personal use and 
in addition to the fact that this was stand2rd operating procedure;. ord~rs 
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to that e.ffect bad been issued and were in force on 12 October 191.4 (R.12, 

13, 14. lS, 18, 30, 31). Accused 'Wl1S aware of these orders (R. · 13, 15). 


I 

· Between 12 and 12130 a.m., on 12 October 1944, the accused came to 

the.battalion motor pool and told Sergeant Howard Radtliffe, Headquarters 

COJIIP&DY, 659th Tank Destroyer Battal,ion, who was the Assistant Truck 

llaster and Dispatcher, that he wanted a "Jeep, quarter ton, four by four", 

to go to Temple (R. 19, 20, 21). From a map o! the United States it 

appears that Temple is about 25 miles in a direct line from Camp Hood. 

Sergeant Radcliffe procured for accused a vehicle of the type requested· 

alld made out a trip ticket. At accused's direction, Sergeant Radcliffe 

ent.ered upon the trip ticket the words "Personal, USO show-It (R. 20, 21, 

25, 26, 27J Def.·.E«. 1). -In accordance with accused's request, Radcliffe 

drove him in the •jeep• to Temple, leaving the motor pool about l2 130 a.m. 

and, arriv.1.ng at Temple about 2 a.m. After remaining at the Santa Fe 

railroad station for about an hour, drinldng coffee and talking, they 

rode around the town for about 45 minutes, -and then stopped at a house. 

Accused remained :in the house for about; fifteen minutes, and, upon his 

return, directed Radcliffe to drive him back to camp, which Radcliffe 

did (R. 21, 22). They aITived at camp.about Ss50 a.m. (R. 23). While in 

Temple they did not go to. a •uso show" (R. 27), and in fact the' battalion 

did mt have- any show or other activity in Temple on 12 October (R. 34). 

~cused did· not have permission .f'rOin higher authority to make the trip 

(R. 13, J.4, 18, 31, 33). 

Upon his return to the motor pool from the trip to Temple, accused 
.	entered the dispatcher I s office and lay down on a bed, where he remained 
until about 8 a.m., at which time First Lieutenant Adolph Holmes, the 
Battalion Adjutant, found him asleep (R. 23, 27, 34, 35). Accused was not 
clothed 1n his "working attire" (R. 36). Lieutenant Holmes woke him and 
told him to get; up., go to his quarters, put on his "work clothes, 11 and come 

. back. to work (R. 23, 24, 35). Thereupon, .accused ar.ose (R. 24). 

· m officers of the battalion were required to attend reveille at 
6&30 a.m. daily, except Sunday (R. 101 ll, 31). The requirement included 
the Battalion Transportation Officer (R. 15, 16, 171 27), and, specifically, 

· accused was required to attend reveille on l2 October 191.4 (R. 10). He 
was not present at reveille on that date (R. 11, l2) and his absence had 
not been authorized (R. 11, ,31). · 

. 4. For the defense, Corporal Dald.ce Hawes, Headquarters Company, • 
659th Tanlc Destroyer Battalion, testified that between 6145 a:nd 7130 a.m. 
on either 12 or 13 October he saw accused •over around Headquarters I Motor 
Shop• and did not see him in the dispatcher's of!ice (R. 31, JB, 39, 42). 

. So fa:r as witness recalled, accused was wearing coveralls (R. 39). · . 
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The accused testified as follows& 

He admitted that he was absent without leave !rom Fort Riley from 

18 to ·20 August 1944 and from 21 August until 11 about" 4 September 1944 

(R. 53). His wife had promised to spend her vacation at Junction City 

(near Fort Riley), but instead went to. Chicago {R. 45). Accused re~ 

quested a leave but no action was taken nth reference thereto (R. 4.5, 

46). He was very disturbed, could not keep his mind on his work, and 

was "going half nuts" becauee ti;s wife "was some pl~ce else" (R•.45, 46, 


. 47). 	 Deciding that the situation "wa!Tanted somethmg to be done, 11 he 
went to Chicago and brought his vrif'e home, after which he returned to 
Fcrt Riley (R. 4.5, 46). He returned to Camp Hood on 2 September under 
orders from the·school (R. 46). 

Accused admitted that his use of the Government ver.icle on 12 

october was not for official. business and that- he was not authorized to 

take it for his "own personal use" (R. 49, 52, 53, 54). He stated, how

ever, that in a case where one cannot do otherwise, "it becomes a neces

sity, 11 and so he "took it on". himself' to take the vehicle for his own 

personal use (R. 53, .54). He used the vehicle because his wife was 

11 c0l!ling down here" and he was supposed to meet her. He "just had no 

alternative•. He had to ffiake arrangements "for her to have a place to 

sticy-". He went to the station and she did not a?Tive on the train. He 

•made arrangements" and, when she did not arrive, he "went and told them 
that she was coming on the Santa Fe, but did not come in" (R. 47). The 
original trip ticket (of which :Defense's Exhibit 1 was certified to be a 
true copy) was "made out to go to Temple, to the Santa Fe Station,• and 
if the original. contains a notation that the trip concerned. "USO shows, tt 
that notation was not on the trip ticket in "the Sergeant's handwriting, n 
but was placed there by someone else (R. 47). 	 ·· 

_When accused returned·to camp from Temple, it was after 5 a.m. and 
"not aeywhere time f'qr Reveille" (R. 48). He went to the motor pool and 
motor park to see that.the men were properly engaged in their duties, and 
'When the motor shop opened for the day, he "went over there and was stand
ing around" (n. 48). Then he went to the dispatcher's shed and "just lay 
d01'll across the bed," but did not .fall asleep. When Lieutenant Holmes 
came in and shook him,·he had been lying on the bed "possibly ten or 
fifteen minutes" (R. 47, 48, 49, 51). He was dressed in "f'atjguesa at 
the time (R. 49). 

Accused admitted that. he was absent from reveille on 12 October and 
testified that he. was in the motor pool at the time, checking "the e;.rly 
men who were leaving, and the ·maintenance men" (R. 50, 53). Although all 
officers, including acc~sed, were supposed to be at reveille except on 
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Sundays, and although accused ordinariJy attended reveille, the require
ment was modified in the case of an officer having duties to perform 
during reveille, and on many occasions accused had such duties at the . 
motor pool (R. 49, 50). . 

First Lieutenant Robert L. Myers, 659th Tank Destroyer Battalion, 

testified that he had been associated with accused for four months and 

that, so·far as witness knew, his reputation was good. Witness regarded 

accused "in the upper class" as to capability. (R. 55, 56). 


Lieutena.Dt Colonel Chester A.Nichols, 669th Tanlc Destroyer Battaliai, 
knew accused as an enlisted man serving in his command. According to the 
witness, accused's reputation was good, and witness regarded him as a 
good soldier. Witness has p.ot observed accused since the latter1s 
elevation to commissioned grade (R. 56,· 51). 

Major William H. Sinnnons, 659th Tank Destroyer Battalion, testi!i~d 

as follows: After accused.1s dismissal from the school at Fort Riley, he 

was placed upon a probation status am given an "assigned job" as Bat

talion Tral'lSportation Officer, whicll he held for approximately twenty 

da;rs. During that period, witness watched him closely·and would rate him 

•satisfactory" on the quality of his work (R. 60). · 

Lieutenant Colonel Dondd YcGrayne, Field A.rtillery, Commanding Offi- · 
cer of the 659th Tanlc Destroyer Battalion (R. 28), was recalled by the 
prosecution and testi!'ied as- follows: Accused 1s reputation is not good. 
His work as an officer has been poor and witness does not con.sider him 
a very good officer and would like to have hill!. removed from the organiza
tion (R. 58, 59). · 

5. ,The morning report entries shOW' that accused was absent without 

leave as alleged in Specifications 1 and 2 of tht:t Charge, and accused ad

mitted the unauthorized absences, although his testimony- concerning the 

teniu..ns.tion of the second absence is not clear. The court was justi 
fied in adhering to the dates appearing on the morning reports. Accused, s 
desire to bring his. wife home from Chicago, 'While understandable, affords 
no excuse for an unauthorized absence, and, in any- event, accounts for 
only one absence. ' 

The evidence for the prosecution and the admissions of the accused 
prove conclusively that on 12 October 1944 the accused 11rong.t"ully and 
111(thout -authority took the Government vehicle for his personal use · 

· Speeification l, Additional Charge II). His contention that he did so 
for the purpose of meeting his wife at the railroad station is no defense 
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even if believed, and it• truth is extrmnel7 questionable in view or 

Sergeant Radclif!e' s testimon;r that thq spent the time at the station 

1n drinking co.fi"ee and ta.lld.ng .and 1n rlf!lf or the absence or a~hing 

therein t-o indicate the arriva1 or a train or the camuunication by the 

ac;cGaed to Radcliffe o.f the claimed objective o.f the trip.


:< ~,,~1 • 

i);, '.. The prosecution proved that accused's presence at reveil1e ~ the 

dq' in question was required and that he was absent therefrom witliout 

a\lt.llorit7 (Specification, Additional Charge I). The testimony shows 

that after his return from Temple, accused reclined upon a bed 1n the 


· dispatcher I s office and fell asleep. Accused admitted bis absence and 
sought to justifi it upon the ground that he was performing necessary 
dtlties at the motor pool. But accused admitted that ordinaril7 he was 
required to be present at reveille, and his testimoey fails to disclose 
&rJ7 extraordinary dut7 'Which 'would warrant his abs,ence on 12 October. 
Thus, his own account of' bis activitie_s does not amount to a da!ense, and, 
in &n7 event, the court had a right to believe the testimony or the. 
proHcution. Corporal Hawes' testimo~ is not decilsive, both _because he 
was uncertain of the date and because he. claims to have seen accused be
tnm 6a4S and 7130 a.m., which was after the time set for reveille • 

. In the opinion of the .Board of Review, the offenses were clearly
proved. · 

· 6. Sane hearsay- testimony was admitted, but accused was not p~

judiced thereb7. 


Lintenanli Colonei M.cGr~e,. who signed the original Charge and Speci
. !icatiom as accuser, was asked b7 the prosecution llhether he filed all 

the charges 'Which he thought the facts might substantiate. He replieda 

JJI did not• {R. S9). This evidence was incompetent, but the prooi' o! 

guilt wa so clear that its admission cannot be said to have prejudiced

the su.bstantia1 rights of accused. 

"· .· 

. ·. : The. court, sentenced the accused t.9 dishonorable discharge. Since · 
accumed was an at!icer, this portion of the sentence wa~ inappropriate. 

_. Rwner~ .it 'WU not illegal, and the irregularity 1n !orm may be cured 
· by: th~ action ct the confirming authority- (Cll 249921, Maurer, 32 BR 2~~). 

,· ·;· · · 1. ~ar Department records discloss that accused is 27 years of age 
·•· ani_ a.rried. He was gradw,.ted from high school and, in 1941, from Florida 

lfonaal ~J.3:-ege. In civilian life. he has been employed as a 11ai.ter and 

_beUaan ~ a hotel and as a stockman and packer 1n a wholesale drug com

pau;f,•r .· He also taught; in ele:me~~ry school for six months. He sened as 

an •rfliat•d an in the J.r,q from lS J~ 1941 until, upon graduation tr
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the Tanlc Destroyer School; Camp Hood, Texas, ·he was appointed a second 
lieutenant, Anrry of the United States, on 2!., June 1943. In recommending 
him for Officer candidate School, his commanding officer stated that his 
character -w:as .excellent and that he had demonstratErd outstanding 
qualities of leadership. 

8. The court was legally- constituted. and had jurisdiction. No 
errors injuriously affecting the substantial right·s of the accused were 
committed during the trial. In the opinion of the Board of Review the 
record of trial is legally- sufficient to support the findings, to support 
the sentence as approved by- the reviewing authority-, and to warrant con
firmation of the sentence. Dismissal is authorized under Articles of War 
61 e.nd 96. 

~~«.~~,Judge Advocate 

Ii ·,Judge Advocate 

~..:::-:::::::::Judge Advocate
/ . 
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SPJGQ-CM 271119 1st Ind 

Hq ASF, JAGO, Wash:ington 25, D. C. FEB 7 1945 
TO: Secretary of War 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Leroy L. Simpson (0-1825713), Infantry.. . . 

2. I concur in the op:inion of the Board of Review that the record 
of trial is legally sufficient to support the findings, to support the 
sentence as approved by the reviewing authority, and to warrant confirma
tion of the sentence. I also concur in the opinion of the Board of Re
view that the portion of th3 sentence :imposing dishonorable discharge, 
while inappropriate in the case of a commissioned officer, is not illegal. 
The accused's conduct reveals a complete lack of the sense of responsi
bility required of a commissioned officer. I recommend that only so · 
much of the sentence be confinned as provides for dismissal and that the 
sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry the above reconmenda tion :into effect, 
shou1d such action meet with approval. 

3 Incls · MYRON C. CRAr,ZR 
1. Record of trial Major General 
2.. Dft ltr sig S/« The Judge Advocate General 
3. · Fonn of action 

(Only so much of sentence confirmed as provides for dismissal. 
G.C.M.O. 125, 5 Apr 1945) 
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WAR DEIART'.lENT · 
Army Service Fprces (61) 

In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGH 
CM 2?1153 2 2 JAN 1945 

UNITED STATES 	 ) INFANTRY IBPIACEMENT TR.ADUNG C:EN TER 
) . CA.MP BLA.NDING., FLORIDA 

v. 	 ) 
) Trial by G.C.M• ., convened at 

Second Lieutenant BORIS D. Canip Blanding, Florida, 9 
Y.ARSANOFF (b-1175477)., ~ December 1944•. Dismissal. 
Ini'antey. ) 

OPINION of the BOARD'OF REVIEW 
TAPPY., GAMl3I£LL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and subnits this, its opinion, to The 
Judge Advocate General. · 

_ 2. The accused was tried upon the following Charges and Specifi 
cations: · 

CHARGE: Violation or the 95th Article of War. 

Specification 1: In that Second Lieutenant Boris D. Karsanort, 
Inrantr;r, Company "A", 197th Infantry Training Battalion, 
61st Infantry Training Regiment, Camp Blanding, Florida, did, 
at Columbus, Georgia, on or about 13 September 1944, with in
tent to defraud wrongfully and. unlald'ully I!lake and utter to 
King ~ocery Compan;y Inc, Columbus, Georgia, a certain check, 
in words and figures ae follows, to wit: 

___S=e=·p-=t...,l..3.___194'._ 

BANK Fa-ers National Bank-------' (Write name ...----"'-------------,,----.----- of your bank on this line) 

CITY AND STA.TE _...,;:;s...,a1_1.na=:..11•-=Kan~s..a....s__________ 

PAY TO 

ORDER OF _.....::::Ca::::.1Ba:h1....----------- $ 10.00/00 . 


Ten --- and --·- no/00 DOLIARS 
For value received I claim that the above amount is on 
deposit 1n said bank in my name subject to this check, 
and is h~reby assigned to payee or holder hereof. 
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NO._____ Boris D, Karsano;Ct Q-11754TZ 

3715 	Edgewood 

and by means thereof, did fraudulently obtain f'rom. King Groc•l'7 
Company Inc, Ten dollars ($10.00), he the said Second Lieuten
ant Boris D. Karsanoff', then·well knowing that he did not haw 
and not intending that he should have sufficient funda in the 

.Farmers National Bank :for the payment of said check. 
. 	 . . 

N.B. 	At trial court permitted prosecution to amend Speci.f'ication 1 
b1' striking 11King Grocery- Compaey,·Inc., Columbus, Georgia" 
and inserting therefor "Wynnton Pharmacy,·Columbus, Georgia• 
(~. 10). 

Specification 2: Same allegations as Specification 1., except 
check in the &mOUJlt or $25, dated 16 September i944, and 
uttered on or ab~ut 16 September 1944, to Bu.tlers Cleaners, 
Columbus, Georgia. 

Specification 31 Same allegations as Specification 1, except 
check in the amount or $25, dated 16 September 1944, and 
uttered on or about 16 September 1944., to Wynnton Pharmacy, 
Columbus, Georgia. 

Specification 4: Same allegations as Specification 1, except 
check in the amount of $25, dated 16 September 1944, and 
uttered on or about 16 September 1944, to 'White Laundry', 
Inc., Columbus., Georgia. 

Specification 5: In that Second Lieutenant Boris D. Karsanott, 
Inrantrr, Company •A"., 197th Infantr,y Training Battalion, 

.61st Infantry Training Regiment, Camp Blanding, Florida, 
being indebted to Camp Cooke Section, Army' F.mergency Relier, 
Camp Cooke., OOifornia, in the sum o:r Three Hundred and Fif'tY" 
dollars ($350.00) tor a loan which 11&s due and payable in 
monthl.7 installments of thirty-five dollars ($35.00) ea.ch, 
cormnenemg 1 March 1944., did at Fort sm, Oklahoma, Camp
Phillips, Kansas., Fort Benning., Georgia, and Camp Blanding, 
Florida,_ .from 1 March 1944 to 1 October 1944; dishonorably 
tail and neglect to pa7 the installments., aggregating two 

· hundred and eighty dollars ($280.00), due and payable on 
· the first days ot March to October, 1944, inclusive. 

- Specification 6: · In that Second Lieutenant Boris D. Karsanoff', 
. ***did, at Fort Benning, Georgia., on or about 1 August 

1944,· with intent to deceive Captain Walter E. :9urr., Com
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manding Officer, 11th Company, 1st Student Training 
Regiment, The Infantry School, officially state to_ the 
said Captain Burr that he had in the month of July:, 1944 
sent a payment to the camp Cooke Section, Army Emergency 
Relief, Camp Cooke, California upon a loan extended to 
him on 30 December 1943, which statement was knoffll by the 
said 2d Lieutenant Boris D. Karsanoft to be untrue • 

. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

-
Specification 1: (Withdrawn at tria.l by direction o! the 

appointing authority, R.·3). 

Specification 21 (Withdra11n at trial by direction of the 
appointing authority, R. 3). 

Specification 3: Same allegations as Specification l of Charge 
I, except check !or $10 was da't$d 18 September 1944 and 
was uttered on or about 13 September 1944 to Lane Drug 
Store #100, Jacksonville, Florida. 

Accused pleaded not guilty to, and was found guilty or, all Charges and 
Specifications on which he was tried. No evidence.of previous con- · 
victions was introduced. He was sentenced nto be dishonorably discharged 
the service, and to forfeit all pay and allowances due or to become due". 
The reviewing authority approved only so much of the sentence •as provides 
that the accused be dismissed the service" and forwarded the record o! 
trial for action under Article of War 48 • 

. 3. The evidence introduced by the prosecution to prove the Charges 
and Specifications is hereinafter sunmarized under appropriate headings 
indicating the Charges and Specifications to which particular evidence 
is pertinent. 

a. Charge, Specifications 1-4 inclusive. and Additional Charge,
Specif'ication _J.: 

It was stipulated by the prosecution, defense and the accused 
that if various persons associated with or employed by Wynnton Pharmacy, 
Butler's Cleaners and 7,'hite Laundry, Inc., all of Columbus, Georgia, and 
Lane Drug Store No. 100, Jacksonville., Florida, were present in court, they 
would testify that the following checks were made and uttered by the ac
cused on or about the respective dates thereof and were cashed for him 
by their respective establishments, viz (R.-8-ll; Pros. Exs. A,B,F,G,H,I): 

Ch & Spee 
Date of 
Check 

Amount 
of Check ma.a Cashed ·by Drawee Bank 

Ch, Spec 113 Sep 44 $10 Cash Wynnton The Farmers Natl. Bk, 
Phar.nacy Salina, Kansa~ 

Ch, Speo 2 16 Sep 44 $25 Cash Butlers 
Cleaners· 

n II 
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Date of Amount 
CJl t.:. Spec Check of Check futt Cahed By; Drawee Bank 

Ch., Spec .3 16 Sep 44 $25 Gash Wynnton 
Pharmacy 

The Farmers Natl Bk., 
Salina., Kansas 

Ch., Spec 4 16 Sep 44 $25 'White 
Laundry 

. 
Payee " d 

Add~., 

Spec .3 18 Sep 44 $10 Cash Lane Drug II " 


Store #100 

After presentment for payment., all of these checks were returned unpaid 
by the drawee bank but were subsequently paid and redeemed by the-accused 
(R. 10,11; Pros. Ex. B). 

According to accused's bank statement he had a balance or 
$64.55 on deposit 1n 'lb.e Farmers National Bank., Salina., Kansas., on 15 
September 1944. By 16 September 1944 it had been reduced to $10.70 and 
by 18 September 1944 it had been further reduced to 70 cents and did not 
rise above that level until a deposit or $280 was made on 5 October 1944. 
A similar depcsit of $280 -was made the following month on 4 November 1944 
(Pros. Ex. C). 

rb.•. Charge I Specifications 5 and 6: 

The prosecution introduced the deposition of Second Lieutenant 
L. G. Weller of the Camp Cooke Section of the Army Fmergency Relief, Camp 
Cooke, Galifornia, llherein he deposed that the records or that section 
show that Second Lieutenant Boris D. Karsanor.r applied for a loan on JO 
December 1943 and a loan or $350 was made to him on 10 January 1944 (Pros. 
Ex. D). First Lieutenant George w. Lockett, and not the deponent., ns 
Anrry Emergency Relief Officer at Camp Cooke llhen this loan was made. 
Lieutenant Weller further deposed tl'Bt the loan was to be repaid at the 
rate or $35 per month cormnencing 1 March 1944., but o~ one payment or 
8.30 made on 12 October ;944 had b~en received (Pros. Ex. D). 

A basic c~cation from Camp Cooke, California, with elevm 
indorsements thereto was admitted 1n evidence 1fi.thout objection by. the 
defense (R. 10). The basic communication requested an explanation or 
accused's failure to repay the Arrrry F.mergency Relief loan of $350 ac
cording to its tenns and the 2nd Indorsement .from the Commanding Officer 
or 11th Company., 1st Student Training Regiment, called. upon accused to . 
reply by indorsement., explaining his ti.Uure to make psiyments thereon. 
By 3rd Indorsement prepared sanetime between 29 July 1944 and 1 August 
1944 inclusive., accused replied that it had been "most difficult to make 
any payments" on this loan because of "hospital and doctor's bills and 
expenditures involved in traveling" and concluded with the statement that 
~I have sent a pa~ent_ this month and shall continue to do so until this 
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obligation is disposed off (sic)n. Hmntver, no such payment was received 
and, when asked to explain this situation, accused replied by' 10th Indorse
ment, dated 28 September 1944, stating in i:art that •Prior to mak1.ng the 
statement on the thir4 indorsement I instructed my wife to send payment 
to the Camp Cooke Section, Ninth Service Command Branch, Army Emergency 
Relief. Therefore, at the time o:f' making this statement I believed that 
the payment had been forwarded" (Pros. Exs. A., E). · . 

4. It was stipulated by the prosecution, defense and the accused 
that the .five checks involved in these proceedings had all been paid 

· and redeemed (R. 11). . 

A.rter accused I s rights had been explained to him, he elected 
to take the stand and give 81f0rn testimony in his own behalf. With respect 
to the 1r0rthless checks involved in the Charge, Specifications 1-4 in
clusive, and the Additional. Charge, Specification 3, accused testified . 
that on 1 August 1944, he opened a joint checking account with his wif'e 
in the Farmers National Bank, Salina, Kansas. He did not keep account 
of his bank balance by check stubs and other records but, as he explained, 
"I tried to keep it in my mind as much as I could. Occasionally, I . 
110uld try to keep a re.cord o:f' it by writing it dom in a notebook" (R. 12). 
His l'life would cash checks on the account and, to keep a record or them, 
"she /;iti] would tell me ,Li.c<:0.sei/ when I came in from the post that 
she had written one or two checks and I tried to keep it i,n my head or 
write it down"(R. 13, .14). Accused did not request the bank to send 
him a checkbook until approximately tlfO weeks before trial (R. 16). He 
received it about a week ·1ater and since then he maintained a written 
record or the checks cashed and deposits made (R. 12, 13, 16). He 
further testified that he thought he had about $100 on deposit when ha 
uttered the checks here in issue because "I 11as pretty sure in my own 
mind at that time I had not written so m3.ny checks that there would not 
leave a balance of $100 in the bank" (R. 14, 1?). He admitted that ha 
and his wife were together when he issued these five checks over the 
period. from.13 September to 18 September 1944, and that he would have 
known the a;mo'llllt or his bank balance if he had kept a record of it 
(R. 19). . · 

With respect to Specification 5 of the Charge, ac<:0.sed admit
ted that ha received the loan from the Anrry F.niergency Relier on 10 Januar,r 
1944, under an agreement to repay it in monthly installments of $35 com
mencing l March 19,44. He also admitted that he did not make the monthl;y 
payments due during the months of March to September inclusive, and for 
the months of November and December although he did make a payment or $.30 
in October 19,44. He did not contact the Army Emergency Relier section 
at Camp Cooke during these months that he failed to make the agreed pay
ments ·(R. 17-19). From January to August 1944, accused experienced .four 
changes of station and he also incurred medical and hospital bills totaling 
$250 because of an illness ·suffered by his wife (R. 15, 16). To use ac
cused's own words, he did not have sufficient funds to make hie mont.h:cy 
p&,m.•nts on this loan because "I had so many transfers during the last 
year and the additional expenditures that came along with these transfers" 
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(R. 14). However, he admitted that he received proper travel pay on 

his changes of station and also that he gave his wii'~ $150 in November 

19.44; when she traveled to Oregon to visit her brother (R. 18,19). 


With respect to Specification 6 of the Charge, accused testi
fied that he was stationed at Fort Benning, Georgia, 'When he received 
the basic communication and the first two indorsements thereto, all rela
tive to the loan from·Army Emergency Relief. He instructed his wife at 
their home in Columbus, Georgia, to-send a payment on the loan ~nd, re
turning to the post the next morning, he replied by indorsement·to the 
conmru.nications, stating th.at the payment had been sent inasmuch as he 
felt certain his wife had attended to it. However, he did not inquire 
o! his wife at any subsequent ti.me to determine 1'hether or not she had 
followed his instructions (R. 14,18). 

5. With ·respect to Specification 1 of the Charge, accused is 
cr.arged with fraudulently obtaining $10 on a check made and issued on 
or about 13 September 19.44 then well lmowing that he did not have and 
not intending to have sufficient f'unds on deposit to pay it. The evi
dence shows that on 15 September 19.44 accused had a balance of $64.55 
on deposit in his bank account. There is no evidence as to the amount 
he had on d,,posit on 13 September 19.44, when he made and issued the 
check for $10, nor any evidence as to the amount of accused's outstanding 
checks. 'lb.ts, proof of the offense alleged is insufficient inasmuch as 
there is no proof of the essential allegation that accused did not have 
sufficient funds on deposit to pay this check 'When it was uttered on 
13 September 1944 (CM 242967, Helton, 27 B.P... 239, 3 Bull. JAG 101). How
ever, the check was dishonored when presented for payment.and the evi
dence shows that from 18 September to the end of the month accused had 

. insufficient funds on deposit in his account to pay it. Mindful of the 
fact that the check was cashed in Columbus, Georgia, ,mile the drawee 
bank -was located in Salina, Kansas, the conclusion is inescapable that 
the check was dishonor_ed because accused had insufficient funds on de
posit in his account when the check reached the drawee bank for payment 
after passing through usual banking channels. Accused's owri testimony 
shows that he kept no written record of the checks he and his rlf'e cashed 
on this account although he possessed or could easily have acquired all 
such ·information inasmuch as he and his -rlfe were living together during 
this time. Furthermore, there is no showing that checks cashed by ac
cused's wife on this joint account were responsible for reducing it below 
an amount adequate to pay this $10 check. It is quite apparent that ac
cused's carelessness and neglect, rather than an honest mistake, caused 
the entire situation. Accordingly, although accused is not guilty ot the 
offense ~harged, the evidence is sufficient to sustain a finding of guilty 
of the lesser included offense of' failing to maintain a sufficient bank 
balance ·to pay this check, in violation of Article of War 96 (CLi 249232, 
Norren, 32 B.R. 95, 3 Bull. JAG 290). 
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The tour checks covered by Specifications 21 3 and 4 of' the 
Charge, and Specification 3 of the Additional Charge were all iseued by 
accused and presented to the drawee bank for payment when the balance in 
his account was insuf'.t'ieient to pay them. The only question is whether · 
or not the evidence establishes an intent to defraud. The evidence shows 
that accused redeemed the dishonored checks-and prompt redemption ot dis
honored checks, although not a defense, "favors the inference" that ac
cused "did not intend to defraud the payees" of the cheeks (CM 249006,
Ver&ara, 32 B.R. 5, 3 Bull. JAG 289, 290). The only evidence as to ac
cused's bank account and the balance therein from time to time is a certi 
fied copy of his bank statement from 15 September 1944 to 13 November 1944. 
It reveals that two deposits of $280 each were made in accused's account, 
one on 5 October 1944 and the other on 4 November 1944. Thus, it is ap
parent that accused's account was active both durlng and after commission 
of the offenses here charged. The bank statenent further indicates a 
regularity of deposit, presumably the proceeds of' accused's -pay check. 
In the face of these facts it cannot be said that the evidence establishes 
beyond a reasonable doubt that accused intended to defraud 11hen he issued 
these four checks for moderate amounts. Bather, he ieeued them carelessly 
and neglectful of the sufficiency of his bank account to pay them (Cll 
240885, Holley, 26 B.R. 157). Thus, the evidence is only sufficient to 
sustain a .t.1.nding of guilty of the lesser included offense of failing 1x> 
maintain a sufficient bank balance to -pay these four checks in violation 
of Article of War 96. · · 

With respect to Specification 5 of the Charge, the evidence 

demonstrates th.at after borrowing $350 from Amy Fmergeney Relief, ac

cused failed. for eight months to make the agreed monthly' payments thereon 

of 835 each, making but one payment of $.30 about two months after his 

conciuct had received official attention. He did not contact the lender 

during this time· or arrange to make monthly' payments of less amount than 

that agreed upon. Indeed, even after he had been officially called upon 

to account for his failure to repay this loan in August 1944, and after 

he had officially stated that he would commence his monthly payments, he 

was content to continue to disregard making payments thereon although he 

could afford to giv~ his wife $150 to make a trip to Oregon in November 

1944. Such evidence sustains the inference that accused's promise to 

p:i.y was "made with a f'alae or deceitful purpose• and demonstrates that 

his failure to pay ns "characterized by a fraudulent design to evade 

payment•, all in violation of Article or War 95 (CM 220760, Fanning, 

13 B.R. 61, l'Bull. JAG 23). The failure of accused w pay this debt 

to the extent his income permitted also branded his conduct as dishonor

able (CM 228894, Peterson, 16 B.R. 365, 2 Bull. JAG 64). It should be 

observed that the loan and its nonpayment was es~blished by the prosecu

tion, not by introduction in evidence of the original records of the Army 

Fmergeney Relief relative thereto but by a deposition of an individual 


. acquainted with 	the contents o! these records. No objection was raised 
by the defense at the time of the introduction of this secondary evidence. 
Accordingly, any objection to the admission of the contents of this . 
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deposition on the grounds that it ns not the best evidence, was -waived 
by 	the defense by failure to object when the deposition ns profe?Ted in 
evidence (MCM, 1928, par. ll6aJ CM 222489, Cutting, 13 B.R. 293) •. _In 
addition, accused in his own testimony admitted that he contracted the 
loan and that he failed to pay it as alleged in the Specification. The 
evidence sustains the finding of guilty of Specification 5 of the Charge. 

With respect to Specification 6 of the Charge,.the evidence 
shows that, in an indorsement dated either the last of July or first pa.rt 
of August 1944, accused stated to his company commander that he had sent 
a payment "this month11 on the loan from Army :Emergency Relief. As a·. 
matter of fact no such payment had been made. Even if accused's testimony 
that he made this etatement because he had told his. wife to send a payment 
and took it for granted that she had done so be accepted as the truth, 
that 110uld constitute no defense inaSI1111ch .as the statement that bi. had 
made the payment was still falee. Furthermore,, the defense did not offer 
accused's wife as a witness to corroborate this testimony. Standing 
alone as testimoey only from the lips of the accused it cannot be said 
that the court was unwarranted in disbelieving it. That his testimony 
,aas entitled to no credence seems clear ldlen we consider his statement 
that, after writing the indorsement, he did not inquire of his wife to 
determine if' in fact she had made the payment. Acy ordinary reasonable 
person would at least have done that to assure himself of the correctness 
of the statemen"t. made in the indorsement. Accused's testimony is at odds 
with human-experience. The evidence sustains the finding of guilty o:f 
Specification 6 of the Charge. · 

6. An e:xamination of the record reveals that the Charg·e and its 
six Specifications were referred for trial to First !.ieutenant Lowell B • 

. 	 Vail, trial judge advocate of the general court-martial appointed by para
graph en, Special Orders No. 237, Headquarters Inrantr.r Replacement Train
ing Center, Camp Blanding, Florida, 3 October 1944. The Additional Charge 
and its Specification 3 were referred for trial to Secc:nd Lieutenant 
Charles D. Fogle, trial judge advocate of the general court-martial ap
pointed by paragraph 77, Special Orders No. 256, issuing from the same 
command on 25 October 1944. 111 charges were in fact tried by Captain 
F. Ned Hand, trial judge advocate of the general court-martial appointed 
by paragraph 47, .Special Orders No. 294, issuing from the same command 
on 8 December 1944. There is no order in the record referring the 
charges for trial before the last named court. The appointing authority 
of all three courts ns Major General Fales and tmt appointing authori
ty also acted as reviewing authority on the record of trial. Under such 
circumstances the general court.-martialwhich tried the case had juris
diction thereof (CM 232790, Brandon, 19 B.R. 19.3). 

The c~urt sentenced accused to be •dishonorab11' discharged" 
the service. Inasmuch as accused is an officer his sentence should have 
been to dismissal. However, 11dishonorable discharge" and "dismissal11 

are legal equivalents and the sentence although inartful is in legal ef
fect a sentence to dismissal and ~s properly apprond as such by' the 
reviewing authority (CY 249921, llauret, .32 B.R. 229). 
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At the trial the court permitted the prosecution to.amend Speei
!'ieation 1 0£ the Charge by atrild.ng out the name 0£ the alleged payee 
or the cheek, "King· Grocery Company", and by substituting therefor the 
name "Wynnton Pharmacy".. 'I.he de!'ense stated it had no objection thereto 

· (R. 10). This amendment was proper~ allowed inasmuch as it did not 
materiall:;r change any ot the essential elements ot the offense alleged 
nor did it prejudice any- !Nbstantial rights of the accused (CM: 2.32925, 
stende,. 19 B.R. 245). · 

7. Accused is 26 ;year-s or age and married. He is a high school 
graduate and prior to his induction into the Arrrry as a member of the 
Washington National Guard.in September 1940 was employed by the Winthrop 
Motor Compaey, Tacoma, Washington, asa noorman, receiving i.36 per week. 
Upon gre.duation from the Otticer Candidate Field Artillery School, Fort 
Sill, Oklahoma, he was appointed second lieutenant., A~ of the United 
States, .31 December 1942 and .ordered to active duty' on 1ihe same date. 

8. The court was legall:;r constituted and ha.d jurisdiction ot the 
person and the o.t'!enses. Except a.s otherwise noted above, no errors in
juriousl;r affecting the substantial rights or tht accused were eomnitted 
during the trial. In the opinion o.t' the Board ot Review the record ot 
trial is legally sufficient to support only so much of the findings of 
guilty or Specifications l, 2, .3 and 4 of the Charge and of Speei.tication 
.3 of the Additional Charge as involve .findings of guilty' of.the lesser 
included offense of failing to maintain a sufficient bank b alanoe to -pa-r 
the five cheeks described therein in violation ot Article or War 96, 
legally sufficient to support only so much of the finding of guilty of · 
the Additional Charge as involves a .finding of guilty or a violation of 
Artiole or War 96 and legaJ.4'" sufficient to support the .findings ot 
guilty o.t' all ot,her Specifications and of the Charge., and to support the 
sentence., as approved by the reviewing authority, and to warrant con
firmation o! the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War 96 and is mandatory upon conviction of a 
violation of Article of War 95. 

~1dl1J1. ~ ·,.,ludgo Advocate. 

4£1ll·a4+ JA~ Judge Advocate. 

_'Zft'-'-"'~..;.~~'--~··-~-··\a ..............a."'4;..c_ Judge Advocate.
........~.....__ __, 
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SPJGB-OM.27ll53 lat Ind 

Hq ASr, JAGO, Washington 25, D. c. JAN 30 1945. 
TO:· fbe Secretary ot War 

· 1. Herewith are transmitted tor the action of' the President the 

record or trial and the opinion ot the Board ot Review in the case of 

Second Lieutenant Boris D. KarNnorr (O-ll.75477), Infantry. · · 


2. I concur in the opinion ot the Board ot Review that the record 
or trial is legall.J' sufficient to support only' so much or the findings 
ot guilt7 of Specifications 1, 2, .3 and 4 of the Charge and or Speoiti 
cation 3 ot the Additional Charge as involves findings or gullt7 ot tbe 

'!.esser included offense ot railing to maintain a sufficient bank balance 
to pay the five checks described therein in violation of.Article of War 
96, legally suf'f'icient to support only' so much of the -finding of' gulltf 

· or the Additional Charge as involves a finding or guilty or a violation 
of' Article of' War 96, and legally sufficient to support the findings ot 
guilt7·or all other Specifications and o:f' the Charge, and to support the 
sentence, as approved b;y the reviewing authority, and to warrant con
firmation of' the sentence. I recommend.that the sentence as approved 
b,- the reviewing authorit7 be confirmed and carried into execution. 

3. Inolosed are a draft of' a letter tor 70ur signature, traumit
ting the record to the President f'or his action, and a form of'J:Doutive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval• 

.3 Inola MIRON C. CRAMER 
1. Reco·rd of' trial Major General. 

· 2. Drt l tr tor sig S/1 The Judge Advocate General 
3. Fora ot action 

(Findings disapproved 1n part in accordance with recommendation of 
The Judge Advocate General. Sentence as approved by reviewing 
authority confirmed. o.c.v.o. 128, 9 Apr 194S} . 
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WAR DEPARM:NT 

Army Service Forces. 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
Ct! 271155 

UN IT ED· ST ATES 

v. 

Private ROBERT L. 11.SSEY 
(34640993), Engineers Un
assigned, Attached r.etach
ment of Patients, Mccaw 
General Hospital. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

1 g Jm 1945 
FORT WIIS, WASHINGTON 

Trial by G.C.~., convened at 
Walla V:alla, Yiashington,· 24 
November 1944. Dishonorable 
discharge and confinement for 
five (5) years. Federal Reforma
tory, El Reno, Oklahoma. 

HOLDING by the BOAF.D OF REVTh'W 
LIPSCOMB, 0 1CONNOR and GOLDEN, Judge Advocate~ 

l. The record of trial in the case of the soldier named above has 
been exarrd.ned by the Board of Review. 

I 

· 2. The accused .was tried upon the following Charges and Specifi
cations: · 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that Private Robert L. Massey, Engineers 
Unassigned, attached Detachment· of Patients, Mccaw General 
Hospital, Walla Walla, Washington, did, at Walla Walla, 
Washington, on or about 9 November 1944, in the night
time feloniously and burglariously break and enter the 
dwelling house· of I.iajor and Mrs. Oliver M. Warner, with 
intent to connr~t a felony, viz larceny. 

Specification 2: In that Privat!3 Robert L. Massey, Ellgineers 
Unass~_gned, attached Detachment of Patients, Mccaw General 
Hospital, :Ialla, 17alla, Washington:; did,. at Walla Walla, 
yj·ashington, on or about 9 November 1944, feloniously take, 
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\ 

steal, and carry away monei, value about $59-46, the 
property of :rrs. Oli:vet- M. Warner. 

,• . 

CHARGE II: Violation· of the 96th Article of 'V'!ar. 

Specification: In that Private Robert L. Massey, Engineers 
Unassigned, attached Detachment of Patients, Mccaw 
General Hospital, '!Talla Walla, \1ashine;ton, having been 
restricted to the limits of Mccaw General Hospital, 
Walla Walla, '.fashington, did, at Mccaw General Hospital., 
Walla Walla, Washington, on or about 9 Novenber 1944, ·· 
break said restriction by going to Veterans Hospital, 
Walla Walla, Washington. 

He pleaded not guilty to Charge I and the Specifications thereunder and 
guilty to Charge II and its Specification. He was found guilty of both 
Charges and all Specifications. Evidence of one previous conviction of 
disorderly conduct in unifonn in a public place, in violation of Article 
of War 96, was received in evidence. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to be
come due and to ba confined at hard labor at such place as the reviewing 
authority might direct for five years. The reviewing authority approved 
the sentence, designated the Federal Reformatory, El Rmo, Oklahoma, as 
the place of confinement and forwarded the record of trial for action 
under Article of War 5o½. · 

3. The evidence for the prosecution concerning the Specifications 
of Charge I show that at about 4·0 1clock on the morning of 9 November 
1944, the accused, without authority, entered the house of Ik>ctor Oliver 
.l!. Warner of the Veterans Hospital,· Walla Wal!a, ,7ashington, and took 
from a coin purse therein the sum of $59 .46 (R. 13) •. When discovered 
by the occupants of the Warner home, the accused turned on the lights 
and remarked that "***he didn't want to cause any trouble" (R. ?).· 
While V. J. Brown of the Warner household was preparing to take the 
accused back to his camp, the accused left the house. Two of the three 
witnesses who observed the accused while he was in the Warner home 
testified respectively that the accused acted "like he might have been 
in a stupor" (R. 6), and "like a person that might have been drugged" 
(R. 10). A third witness when asked if the accused acted as if he were 

in control of his mental faculties replied, "Well; I only saw him tor 

a short time and he was rather heavy on his f'eet and when he nnt doirn 

the stainey he held on with both hands, but after he went out he went 

at a normal speed and went out•. When asked., •did he act like he was 

drunk?" she replied, "I don't know" (R. 12-13). 


Later at about 7:30 o'clock on the same morning the accused 
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came into the area of the 'IJ"eterans Hospital where Frank R. Bigler was 
"checking the traffic" into a parking lot. Bigler, who had been informed 
that someone had entered the TI'arner home suspected the accused and sent 
a janitor to bring the police. He then tried to detain the accused by 
engaging him in conversation. The accused could not, however, be success
fully detained and Bigler endeavored to restrain the accused by force re-. 
sulting in a wrestling scuffle. The accused succeeded in escaping and ran 
away 11At a normal gait11 • When asked whether or not the accused appeared 
to be intoxicated or under the influence of drugs Bigler replied, 11As far 
as under the influence-of liquor I don't think so.· If it was drugs I 
don't think I could have told it 11 • Bi.6ler testified further that he en
deavored to 11keep a conversation to hold him until the MP 1 s and police 
came 11 but that "There was nothing intelligently said by him" (R. 15, 16). 

Shortly after the accused's encounter with the traffic guard 

Bigler, the accused was arrested by Technical Sergeant Gilbert L. Huck 


.while the accused was lying 11on his bunk in his fatigue trousers 11 • When 
asked by Sergeant Huck how long he had been in his barrack the accused 
replied that,"*** he didn't know" (R. 17). After c~rrying the ac
cused to the local. guardhouse, Sergeant Huck endeavored to talk with 
him but "could not get an intelligent answer". 11He acted as though he 
was in a stupor or trance. He appeared to be under the influence of 
something. I couldn't tell 11hat it was" (:a. 17). 

Sergeant Robert Siegel, who also interviewed the accused after 

his arrival at the guardhouse, testified that accused "didn't act like 

he was drunk, * -i:- * but he wasn't exactly no~al. His actions weren't 

exactly normal" (R. 21). 


4. The accused, after being advised of his rights relative to 
testifying or remaining silent, testified that he was attached to Mccaw 
General Hospital as a patient. He explained that on 8 November 1944 he 
went to town in company with another soldier. Upon going to town he had 
cGrried approximately $80 with him, $60 of which he rad received from his 
aunt, Lucille Burt. While he was in town he purchased approximately eight 
pints of wine, a part of which he consumed and in addition thereto he had 
drunk some whiskey. He had purchased a marihuana cigarette from a civilian 
and had smoked it. Upon returning to his barrack at about 11 or 12 o'clock, 
his nurse, at his request, had given him two sleeping capsules. There
after he did not remember what had occurred (R. Z2-2$). 

Mrs. O. L. Nash testified that on the morning of 9 November 1944 
she was awakened in her home at the Veterans Hospital by someone in her 
room. Upon turning on the lights she discovered the accused. She then 
awakened her husband who arose, asked the accused what he was doing and 
led him to the front door. While the accused was in the room she det"ected 
the odor of wine. The accused ,acted as if he had been in a stupor. An 
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examination of their premises revealed that nothing had been taken 
(R. 28-30). 

Mr. o. L. Nash corroborated the testimony of Yirs. Nash, testi
fying that when he was awakened by his rdfe the accused was standing at 
the' foot of his bed. He testified that the accused acted bewildered and 
as if he were under the influence of liquor or drugs (R. 32). 

frivate Julius Roy corroborated the accused's testimony con
cerning the accused I s visit to Walla Walla, on the evening preceding the 
accused's arrest. He also corroborated the accused's testimony concerning 
the purchase of wine, the drinking of whiskey and the purchase of cigarettes 
(a• .32-34). 

?.::rs. Charles Turney testified that at about 6:,30 on the morning 
of 9 November 1944 while she and her husband were eating breakfast, the 
accused hnd come to their trailer to see her husband. She testified 
specifically that the accused "acted odd" and that he might have been 
under the infi-..ience of drugs but that she "couldn't say for sure". She 
had not detected the odor of intoxicating liquor on the accused's breath 
(R. 34-35) • 

Second Lieutenant Isabel N. Mulvihill, a nurse at the UcCaw 
General Hospital testified that on the evening of n9 November on Thursday", 
the accused was seen by her nto be staggering". She explained that the ac
cused had come to her and had •almost demanded" sleeping pi~ls and that 
she had given him two nembutal pills of one and one-half gr<\l.ns each (R. 35
36). ., 

Major Samuel Cohen testified that he was a doctor qf medicine and 
was a specialist in the treatment of mental diseases. He te~tified that 
he had examined the accused "at ·the guardhouse" and at that time the ac
cused was 11 completely. confused". "He showed a laclc of understanding and 
a lack of awareness at the time and he ~as so unsteady on his feet I could 
not interview him at all11 • Approximately 24 hours later he had again 
examined the accused and. found him to be in a normal conditi.on. In ex
a'Tlining the accused he had found him to be "more ataxic than his breath 
woul6 indicate". The accused's blood alcoholic test had shown l.? milli
grams of alcohol. He testified specifically that "in the light of ffiii} 
knowledge having examined !f,he accusei/ some weeks before anci examining 
him that morning when he was ataxic and 24 hours later, j,t was definitely
/fui} opinion that he was under the influence of soir,e~<drug". He further 
stated, 11I think it was due to the combination of drinking and the barbituate, 
as they go poorly together". When asked the question "was he mentally 
responsible for his actions?" the witness had replied "at 'the time he 
definitely was not" (R. 36-39). 
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;. Since the.physical facts concerning the accused's unauthorized 

entry _into the Warner home during the early morning hours of 9 November 

1944 are clearly established and since the evidence also establishes that 


.the accused·took the sum of $59.46 from a coin purse therein, the only 
question requiring discussion is the accused's mental responsibility 
£or the offenses of ru:rglary and larceny. · 

• 11Burglary is the breaking and entering, in the night, of another's 
dwelling house, with intent to conun:i.t a felony therein" (MCM, 1928, par. 
149,s!). "Larceny is the taking and carrying B!Nay, by trespass, of P3 rsonal 
property which the trespasser knows to belong either generally or specially 
to another, with intent to deprive such o,mer :p3rm'illently of his pr<:>perty 
therein" (MCM, 1928, par; 149g). . . · 

One of the essential elements in the crime of burglary requires 
that the house be entered 11with intent to commit a felony therein". Simi- 
larly, one of the essential elements in the crime of larceny requires that 
the act of taking of property be accompanied by "intent to deprive such 
owner permanently of his property therein". 

The Manual for Courts-Martial states that "In,certain offenses, 
as * * ~i- larceny, burglary, -i:- * -i:- a sp_ecific intent is a necessary ele
ment. In such a case ~he specific intent must be established either by 
independent evidence as, for example, words proved to have been used by 
the offender or by inferences in the act itself" (MCM, 1928, par. 126!). 
If the evidence fails to establish the specific intent essential to each 
offense, the crimes alleged have not been established. The Manual also 
states that "voluntary drunkenness whether caused by liquors or drugs, is 
not an excuse for crina committed while in that condition; but it maybe 
considered as affecting rnental capacity to entertain a specific intent, where 
such intent is a necessary element of the.offense" (MCM, 1928, par. 126~). 

Tr.a of the Tli.tnesses who observed the accused at the ttme he was 

discovered in the Warner home testified that he acted "like he might have 

been in a stupor" and "like a person that might have been drugged". The 

third w.ttness who observed the accused at the tim described the accused · 

as heavy on his feet and as _going down the stainvay 'Wi. th both hands on 

the stair rail. Each of the other witnesses for the prosecution described 


· the accused as "appearing to .be under the influence of something'' or as 
acting or talking in an abnormal manner. In addition to the tet.timony 
presented. by the prosecution's ?dtnesses which prese_nt grave doubt as to 
the accused's ability to have entertained the specific intents charged 
aeainst him, t..~e evidence £or the defense increases that doubt. The defense 
testimony shows that the accused, after leaving the Warner home wandered 
into the home of Mr. and Mrl. o. L. N9-sh. Thereafter he entered a trailer 
occupied as a home by Mr. and.Mrs. Charles Turney. Major Samuel Cohen who 
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was shown to be a medical expert, testified that he examined the ac

cused apparently on the morning following the accused I s entry into the 

Warner home, and that in the l'litness 1 opinion the accused was definitely 

under the influence of some drug and was ·not at that time "mentally 

responsible for h:i.s_actions". 


In a case similar to the present one ·the Board of Review stated 

that, 


"Whatever the inference of intent which might normally be • 

taken from the acts and words of ac·cused, true comprehension 

of the significance of those acts and words may not be bad 

without considering them in·relation to his normal state" 

(10 BR 237, 244). 


The inference of a criminal intent which ordinarily arises fi:om evidence 
· _shol'ling an unauthorized entry into a house at night is predicated upon the 
presumption that the accused was in control of m.s mental faculties. When, 
however, as here, the evidence presented both by the prosecution and the de
fense clearly refutes this presumption, the inference may not properly be drawn~ 
In other words, the conduct of a drunken or drugged accused which reveals a 
lack of··a sense of awareness or a lack of purpose cannot give rise to an in- . 
ference that he was motivated by the specific intent of mind required to con
stitute the offenses of burglary and larceny. We must conclude, therefore, 
that there is no substantial evidence to sustain the .findings of guilty of 
Specifications land 2, Charge I and-Charge I. 

6. The findings of guilty of the Specification, Charge II alleging 

that the accused breached restrictions by going beyond the limits of McCaw 

General Hospital on or about 9 November 1944, to l'lhich he pleaded guilty, 

are clearly sustained. The evidence shows that the accused's drugged or 

drunken condition occurred after he had breached his restriction by going 

into. the town of Walla Walla, Washington, where he had procured wine, 

marihuana cigarettes and whiskey, and before he had been given two nembutal 

pills. · 


' ?. For the reasons stated the Board of Review is of the opinion that 

the record of trial is legally insufficient to support -the findings of guilty 

of Specifications land 2, Charge I and Charge I; legally sufficient to sup

port th~ findings of guilty of the Specification, ·Charge II and Charge II, 

and legally sufficient to support only so much of the sentence as involves 

confinement at hard labor for one month at a place· other than a United 

States Penitentia:t7,.Federal Reformatory or Disciplinary Barracks, and for~ 

fei~ure or two-thirds of·his.pay for a like period. 


Advocate. 
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SPJGN-C:M 2'71155 1st Ind. ' ' 
30 JAN 1945 

Hq ASF., JAGO., Washine;ton 25, n.c. · 

TO: Cormnan~ng General., Headquarters Fort Lewis, vrashington. 

i. In the case--of Private_ Robert L. llassey (34640993), · Engineers 
Unassigned., Attached ~tachment of Patients., Mccaw Geperal Hospital., 
:C concur in. the foregoing holding by the Board o! Review., and for the 
reasons therein stated; reco~~nd that the findings of guilty of Charge
I and the Specifications thereunder·be disapproved, that the other find
ings be approved., and that only so much of tl1e sentence ·be approved as 
involves confinement at lw.rd labor for one month, at a place other than 
a· Unitad States Penitentiary., !"aderal Reformatory., or Disciplinary Bar
racks, ancf forfeiture of two-thirds of accused's pay for a like period. 
vpon compliance 'With this recommendation you 'Will have authorityto or
der the execution of the sentence. · · 

-· . 
2. When copies of the published order in this 

. 

case are forwarded 
to this office they should be accompanied by t~ foregoing holding and 
·this indorsement. For convenience of l'eference and to i'acilitate 
attaching copies of the published order to the record in this case., 
please place.the file number of the recor~ in brackets at the end oi' 
the published order., as i'ollows: 

(CM.271155). 

·~ 

:MllON C. CRAMER 
· Major General 

The Judge Advocate Gene~al 

...___ 
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WAR DEPARTMENT , 

Army Service Forces, . 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
CM 2?1265 	 2, 1 FEB 1945 

. ) ARMY ilR FORCES CENTRAL 
U N I_ T E D S T A T E S ) FLYING TRAINING COMMAND 

) 
v. 	 ) fflal. by G~C.M., convened at 

) San Antonio .Aviation Cadet•
Captain JOHN T. WEED ) Center, San .Antonio, Texas, 
(0-360117), Air Corps. ) 24 November 1944. Di.smissal. 

OPINION of' the BO.ARD OF REVIEW 

LIFSCOMB, O'CONNOR and GOLIEN, Judge Advocates 


----~----
· 1. The Board ot Review has examined the record ot trial in the 

case ot the officer named above and submits this, its opinion, to The 
Judg~ Advocate General. 

2. The accused was. tried upon· the following Charge and Specifi 
cations: 

CHARGE: Violation of' the 94th Article o! War. 

Specificatiotl 1: In that Captain Jolm T. Weed., Air Corps, 
did, at San Antonio Aviation Cadet Center, San Antonio, 
Texas, on or about 7 September 1944., feloniously em:
bezzle by fraudulently converting to his own use, about 
sixty ($60.00) dollars., lawful money of the United States, 
the property of the United States furnished and intended 
for the military service thereof, intrusted to him tis 
said Captain Jolm T. Weed by the United States Govern
ment. 

Specification 2: In that Captain John T. Weed-, Air Ccrps, 
did, at San .Antonio Aviation Cadet Center., San .Antonio, 
Texas~ on or about S September 1944., feloniously em
bezzle by fraudulently converting to his own use about 
ten (i10.oo) dollars., lawful money of the United States, 
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the property of the United States furnished and in

tended for the military service thereof, intrusted 

to him the said Captain John T. Weed by the Unitad 

States GoV'enunent. 


He pleaded not guilty to and was found guilty of th~ Charge and both 

Specifications. He was sentenced to be dismissed the service. The re


.viewing authority approved the sentence and forwarded the record of 
. trial f_or action under A,rticle of War 48. 

3. Evidence for the prosecution: Accu·sed was designated an • 

"Alternate Class A Agent Officer" for the purpose of disbursing the 

pay roll of the 2535th .A.rmy Air Forces Base Unit at San Antonio Avia

tion Cadet Center, San Antonio, Texas (R. 15; Pros. Ex. C). On 6 

September 1944, he received from the post finance officer the sum of 

$2,691.83 to pay the August 1944 supplemental pay roll of certain 

sections of the organization (R. 6-8; Pros. Ex. A-1). The pay roll 

contained the names of approximately 54 aviat\on students and cadets 

including Aviation Cadets Charles H. Grant, Robert D. Simison, Robert 

J. Blinder, Jam.es w. Franklin, Sam Yarost, George.E. Frioux, Jr., Brant 
M. Coopersmith and William S. Greece, Jr. (R. 8; Pros. Ex. A). A.long 
with the pay roll, accused received from the post treasurer's office 
a "collection sheet" showing the amount owing .by each cadet for laundry, 
mess and similar items of indebtedness (R. 10-12; Ex. B). 

Accused disbursed the pay roll on 7 and 8 September 1944. All 
of the cadets listed above were paid on the morning of 7 September ex
cept Coopersmith, who testified that he was paid oµ 8 September (R. 16-17, 
22, 32, 38, 39). Cadets Grant and Greece we~e paid at the same time. 
Grant received $64.08 which amount was less than he anticipated inasmuch 
as he had been on furloueh for fifteen days and was entitled to $15 for 
furlough rations in addition to ths amount he usually received on the pay 
roll, about·, ~?61. HA c.01:iplalned t::, accu.::i.:id who, after re-examining the 
pay roll an~ collection sheet, stated thGt Grant had not received any 
furlough subsistence allowances on that particular pay roll but probably 
would receive them on the regular September pay roll (R. 16-21). 

Cadet Yarost was paid about $64 and he immediately complained 
to accused that he should have received $10 more for subsistence while 
on furlough but after going over the figures accused stated the amount 
was correct. Yarost examined the pay roll and coliection sheet but found 
no error and consequently did not argue the matter as he thought "perhaps 
I just didn't see it" (R. 31-33, 35-37). Cadet Coopersmith received 
approximately $58 which he thought was an overpayment.of $10 having the 
erroneous impression that his mess bill had been deducted from that pay 
roll. Accused went over the figUres and stated they were correct. It 
was not until Coopersmith signed the September pay roll, that he dis
covered that the mess bill had not been deducted from the suppleIOOntal 
August pay roll and that instead of being overpaid $10 he was actually 
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underpaid $10 (R• .39-41). Cadet Frl.oux was paid $75.05 by -the accused. 
He thought at the time he was being underpaid $10 (R• .38). 

Cadets Simison, Blinder and Franklin received payment together. 
Accused had a 11tally sheet" before him on which he had worked out in pencil 
the specific amounts due and he referred to this sheet in making disbursement. 
Simison received approximately $64 and believing the amount was incorrect, 
asked accused to recheck the figures. Accused did so and stated they ap
peared to be correct. He also permitted Simison to examine the pay roll and 
collection sheet. Simison questioned a $.3 deduction and accused told him to 
come back later in the day and in the interim he would find out what this 
charge represented (R. 21-23, .30). After Simison, Blinder and Franklin re
turned to their barracks they refigured their pay and each concluded they had 
received less than they were entitled to (R. 2'7-28). When Simison reported 
back to accused he requested that accused recheck his figures and after some 
further calculation accused found that he had made a mi.stake of·$10 each as 
to Simison., Blinder and Franklin. He expressed his regret for the a rrors., 
and taking $.30 from the bank pouoh containing the pay roll funds, he gave 
Simison $10 £or himself and.$20 for Blinder and Franklin (R. 23-24., 26., 29). . 

After accused had completed disbursement of the pay-roll 
. 

he asked 
F.i.rst Lieutenant Roby c. Fagg to sign as witnessing officer. Although Fagg 
had not been pre sent at the disbursement he signed the pay roµ upon the 
representation of accused that everything was in order (R. 44-46; Ex. A). 
Accused then returned the pay roll _and accompanying voucher to the .finance 
officer showing payment of all the men listed therein except two (Armstrong 
and Smythe) who were 11 red-lined". The aim due these men, $154.90., was re
turned l'lith the pay roll (R. 7). Accused also returned the collection 
sheet to the post treasurer's office with the correct amount of cash as 
shown therein (R. 12-13). · · 

About l5 Septanber 1944, when Coopersmith signed the September 
pay- roll and discovered that he.had been underpaid $10., he approached 
accused and told him that he believed there had been some mistake. Ac
cused promised to look into the matter and the following day paid $10 
.to Coopersmith (R. 41-42). _Cadet Frioux went to the personnel office 
and the post- treasurer about 21 September 1944, and complained of being . 
underpaid $10. The very next day accused came to Frioux and paid him 
the $10 saying he was sorry he had made a mistake (.H.. 38-39). · When 
Cadet Grant signed the September pay roll he also.found he had received 
mo furlough subsistence allowances 'Which prompted him to make inquiry 
concerning the matter at the finance office thereby discovering that he 
had been underpaid in the sum of $10 (R. 18). Cadet Greece also com
plained of being underpaid and the finance office thereupon brought ·the 
deficit~ to the attention of Lieutenant Fagg inasmuch as accused had 
been transferred from the field. Lieutenant Fagg wrote accused con
cerning ~he claims an<;l accused remitted :;p20 to be paid to Grant and 
Greece (R. 46-47). Cadet Yarost received $10 from accused through the 
post judge advocate 1s office just prior to trial (R• .33-34). 

4. · Evidence for the defense: Accused testified- in his own behalf 
(R. 51). He graduated from Culver Military Academy in 19.34 and subsequently 
attended Ohio University and Ohio State University for about four years study
ing at the latter institution for a bachelor of sclence degree in commerce and 
majoring in public accounting. His schooling was ; nterrupted on t,ro occasipns: 



{82) . 

1n 1938-1939 ,men he dropped out of school to take a position as ·a de
puty county treasurer and as an officer in the Civilian Conservation Corps, 

and another timd' when he worked as a junior accountant. He was colllllissioned 

a second lieutenant in the Officers' Reserve Corps 1n 19.37 and was called 

to active duty in 1941 (R. 52) • · 


. While in the Army accused had served as an academic instructor and 
an assistant plans and training officer for a preflight school~ as a squadron · 
executive and aa a squadron statistical control officer (R. S3J. He was · 
acting 1n the_~st named capacity and also as squadron bond and voting o!'!i 
·cer at the time of the events in question in this. case (R. S4). He had worked 
on pay rolls and collection sheets., and had handled •thousands and thousands, 
or dollars• including war loan drives and had never had a shortage. In the 
3rd war loan drive he .bad been com.ended by •General Davis• !'or bis work 
(R. 53, 59). Thia •discrepancy• in·the present·case was•a careless mistake•. 

He never. intended to defraud anybody. The mistakes were brought to his at

tent1.on lfhen Cadet Sim1.son complained to him aIXl upon checking the pay roll' 

and collection sheet accused found errors in the cases or Simison, Blinder 

and. Franklin. Arter paying them he f'ound he still bad $.30 Jsf't over so he . 

locked it up in his desk assuming the cadets who were underpaid would come 

in and the •errors 110uld be rectif'ied. · .A.t no time did he· commingle the $30 

with his own personal funds (R. S4,-58). He was not aware o! any provision 

by which such moner could be returned to the finance office. It ,was common 


·· practice in event o:t an overage. to hold it until the cadets made a claim £or 
it. Several days a.f'ter returning the pay roll Cadet Coopersmith claimed he 
was underpaid $10 and so accused paid him. A few days later another cadet 
complained., through the post treasurer's office, of underpS1]DBnt and accused 
paid him $10. Be did not question these claims because he had $30 in his 
possession which . righti'ully belonged to someboey else (R. 55-56). On 20 
September accused was transferred :f'rom San Antonio and took_ the remaining 
unclaimed $10 with him thinking somebody' would write him when the shortage 
was discovered. While stationed at .A.tlantic City he received word from lli.eu
tenant Fagg that two cadets were claiming underpayment of $10 each so he im
mediately mailed $2) to Li.eutenant Fagg. A.i'ter his return to San Antonio 1n 
connection 111.th the case Cadet Yarost complained of underps.ymgnt and "knowing 

· that so many mistakes had been made• be paid Cadet Yarost $10. In making 
these p~ents he used $20 of his own person.al funds (R. 56-S?}. He realized 

. it was irregular to disburse the pay roll 11:i.thout a 'Wi.tnessi~ o!fi.cer being 
present but this was due to the f'act that the cadets could not be paid in a 
group and it was impracticable to have another present at all the times when 
the cadets we_re paid. It was common praotioe at the post to make payments 
in the absence of a llitriessing of'ficer (R. 57-58). Cadets had 1'111 opportunity 
to examine the pay roll and the collectl.on lb:iet at the time they were paid 01-S?)• 

Accused concluded his testimon;r in chi.et as foll01rs a . . 

•The only other 1tatE11lent I would like to m.alat to the court is 

the :taot that I am not giu.11.7 of 8.11¥ intention· of trying_ to 

de.fraud aeybodJ' out o! an::, funds or any monies rightfully due 

themJ that . I was ver,y oareleu 1n the manner that I handled 

t.bi.1 pay roll in question.. r would also like to state to the 

court that I think it is rq duty and pride and privilege to 

be able to serve our countr,y in _time o! this strite. - I have 

also, probab:cy- it ia irrelnant, but I ban tw::, brothers both 
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in the servics now, and both ot t.hem are overseas, one ot them 

serving in Belgium and the other one sening in the islands in 

the Northam Paci.tie.· ilrio, I would hate to think that it 

would be considered that I 110uld even try to pilfer any monies 

that was not m:, own. I have no need tor m:cybody else's money, 

I have access :from my friends it I was in need ot money, .f'rom 

my !riend.3 or family, aey money that I might need 11' it would 

be over and above nr:, regular salar,y as an army officer. Also 

the trust ot m:r m:>ther and m:, wire and child, that thei have 

:f:n me, I would not even think 0£ distorting.it tor arq- amount 

0£ money that might come into -ary possessioii• (R. 60). 


On cross-examination and examination by tbs-·court accuaed ad... 
mitted that he had not mentioned to Lieutenant Fagg or an;rone else the · 
i'aot that· he had $30 left over after disbursing the pay- roll. His nason 
was that he thought the cadets entitled to the money 110uld claim it and 
the matter would be cleared up. He was afraid to call the cadets back 
and inquire who had been underpaid because under such cuoumstances he 
'Would have been ~ped by everybody making a claim. (R. 62-64). He de
clared that his intention was to hold the money until it was called !or 
and admitted that i£ noboey claimed it he 110uld have held it indefinitely. 
He left the post with $10 still in his possession but did not report that 
i'aot to anybody (R. 64-65). . llhan Cadet Simison complained of underpa1JD9Dt 
accused checked his ·;records and discovered the mistakes made aa_to· hi.a, · 
Blinder and Franklin. However, he did not. di.scover any further errors at 
the time (R. 66). He had a work sheet showing the amount due ·each cadet 
and the collections to be deducted which gave the net balance payable;_ 
Be.f'ore leaving San Antonio he found that he had made an error in sub
traction of $10 each in two more instances (R. 66-68). 

Lieutenant Colonels Robert J. Bruton and Pearl 
·, 

Roundy", and Major 
Matt R. Storey, each or whom had known and assoc:i_ated 111.th accused !or a 
period ot at least two years, testif'ied as to his good reputation for honesey-. 
Colonel Roundy had entrusted accused with "hundnds ot thousands of dollars• 
in connection lfith war bond drives, charity drives, and pay roll disburse
ments, ,and accused had accounted •tor every penny". Colonel Roundy further 
stated that he would not hesitate to· have accused in his command and to in-
trust him with his tu.nds and :fi.nances (R. 71-75). · · 

5. The accused is charged under Article o! War 94 lfith e1il>es•ling, b;r 
fraudulently converting to bis own use, $60 on 7 September 1944 (Spec. l} 
and $10 on 8 September 1944 (Spec. 2), both sums the property or the United 
States, .f'urnished and intended !or the military service, and entrusted to, 
accused by the United States Government.. · · · · 

The Manual tor Courts-Martial {par. 149!:!) defines embezzlement 
as follows: ' 

•Embezzlement is the fraudulent appropriation-of proper-1;:T 
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by a person to whom it has been intrusted or into "'Nhose 

hands it has lawfully come (Moore v. U.S., 160 U.S. 268). 


"The gist of the offense is a breat~ of trust. The 

trust is one arising from such fiduciary relationship 

existing between the owner and the person converting the 

property,. and springing from an agreement., expressed or 

implied, or· arising by operation of law. The offense exists 

only where the property has been taken or received by virtue 

of such relationship·. n 


To establish the offense of embezzlement it was necessary to 
prove: (a) That the accused was intrustad with the sums alleged by the 
United States Government; (b) that accused fraudulently converted·or ap
propriated the money; and (c) that the conversion or app:ropriation was 
with fraudulent intent (MG.r{, 1928, par. 149,h}. . . 

It is not disputed that the accused, a "Class A Agent Officer• 
was intrusted with government funds for the purpose of disbursing a pay 
roll. Pay roll funds delivered to an agent officer £or the purpose of 
disbursement remain the property of the Unitad States and may be the sub
ject of embezzlement by such officer (CM 122562, Dig. Op. JAIJ, 1912-40., 
sec. 452 (3)). 

The evidence offered to prove that accused fraudulently con
verted $70 of the pay roll funds to his own use shows that in disbursing 
the pay roll accused underpaid seven cadets in the approximate amount of 
$10 each on 7 September 1944., and one cadet in_ the same a100unt on 8 Septem
ber 1944, or a total underpayment of approximately $80. Several o:r the 
men underpaid immediately complained of the shortage. Three man registered 
a complaint to accused on the afternoon of 7 September and received the 
$30 due them. Accused thereafter procured another officer to sign the pay 
roll as 'Witnessing officer on the representation that everything was in 
proper order and then returned the pay roll to the finance office sholling 
all cadets paid in full (except two men red-lined whose pay was returned). 
A week later another one of the eight men "l:Ulderpaid complained to accused 
and accused gave him ~10. About 20 September, when accused was trans
ferred from San Antonio., he paid a fifth cadet $10 upon his complaint of 
a shortage in his pay. Subsequent to his transfer accused repaid $20 to 
two other complainants and the eighth man received $10 just prior to trial. 

It cannot be gainsaid that the relatively large number of errors 
made by accused in disbursing the pay roll, his failure to disclo·se the 
overage in his hands to anyone, and attendant circumstances, tend.to in
dicate that.the underpayments were intentional and the accused fraudu-. 
lently converted such sums. This indication is strengthened by the fact 
that accused I s background shows considerable experience in accounting and 
in the disbursing of government pay rolls, making such errors singular
indeed. · · · 
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Against the foregoing conclusions a number of factors must 
be weighed. The accused is shown to have had an excellent reputation 
for honesty previously and to have handled large sums of money w.i. th 
such :fidelity as to earn the fullest confidence of his superior offi
cers, whose trust in accused.,, it appears from the record, was not shaken 
by the charges in the present case. It is. argued that an officer who 
has faithfully accounted for sums of money running into the hundreds of 
thous~ds o:f dollars would not be likely to stoop to the patty pecula
tion of the comparatively trifling amount of $70 or $80. It is further 
argued that the open nature of the alleged misappropriation demonstrates 
the lack of any fraudulent motive •. It appears that the cadets paid by 
accused were aware of the approximate amounts of money to which they were 
entitled as is shown by their voicing complaints at the time of the dis
bursement and subsequently to the fi.nance of.flee. The record also shows 
that accused allowed the men to exam:t..na the pay roll and collection sheets 
freely to ascertain the amounts due them. It is obvious that" the· short.ages 
were bound to come to the attention of sµperior authority and it is argued 
that it is wholly improbable that an officer of accused's background of 
education and experience would be so foolish as to attempt to perpetrate 
such a bald fraud under such adverse conditions. 

The fraudulent intent requisita for ~ stablishing the offense of 
embezzlement must necessarily be inferred from the facts of the case. Con
cerning such inference the following comment is made by Wharton (Crim. Law, 
12th Ed., vol. 2, Sec. 12'79 and 1302): 

•***Since embezzlement necessarily involves secrecy and 
stealth, if the defendant, in rendering his account, instead of 
denying the appropriation of property, admit the· appropriation, 
alleging a right in himself, no matter how unfounded, his offense 
in taking and keeping is no embezzlement. * * * The fraudulent 
appropriation is to be inferred from facts, among which is the 
denial of the reception or the suppression of the facts of such 
reception. And it is usual to require in addition to proof of 
reception, some prooi' of attempted concealment, flight, or other 
facts inferring fraud; among which facts the falsU'ication of 
accounts. is to be noticed as peculiarly signif':tcant * * *"• 

* * * * "+nsolvency., night, £alsU1cation of accounts, or refusal 
to pq are the usual and most effective evidences of conversion, 
though these are not tm sole facts from which embezzlement can 
be infeITed * * *". , 

' As previous~ noted there was little secrecy on the part ot ac
cused in .the underpayment oi' the cadets. Although he ·f'ailed to report · 
the over~e in his hands nevertheless he did not deny it an:i as the various 
cadets involved made a complaint their money was forthcoming. He explained 
his failure to report the overage as prompted by belief that the men under
paid 'W'OUld eventually make claim to it thus clearing up the matter. He 
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asserted that if he called the men together and told them there was an 
overage he would have been swamped with claims. He further testified 
that he never commingled this overage with his own funds, which is corro
borated in part by the·testimony of Cadet Simison that when accused re
paid $.30 of the allegedly misappropriated money accused took it from 
the pouch which originally contained the pay roll funds. 

There is no direct evidence that accused fraudulently converted 
the retained pay roll funds to his om use. A- study of the evidence dis
closes few of the inculpating circumstances usually found in an embezzle
ment case. AJ:ry inference of fraud must be drawn·from the manner in which 
the underpayment occurred and his subsequent failure to report his overage. 
The rule is well established that where the only.competent evidence is 
circumstantial, it must, in order to be sufficient to support conviction, 
be of such nature as to exclude every reasonable hypotheses save that of 
guilt (Dig. Op. JAG, 1912-40, sec. 395 (9), CM 153330 (1922); 169811 
(1926)). Although the commission by accused of such a relatively large 
number of errors is a strong indication of guilt the Board believes that 
when the evidence is considered as a whole and due weight is given to all 
the factors involved that the conclusion must be reached that every 
reasonable hypotheses except that of accused's guilt is not excluded. 
The conclusion of the Board of Review in CM 235184, Husvar, 21 BR 317, 325, 
is pertinent: 

"Considering the evidence as close, the deciding factor 
here, as always, should be the splendid reputation of the ac
cused in civilian and military lif_e,a factor that should be 
considered and given weight". 

Al~~ough the evidence does not establish that accused fraudu
lently retained the money in making the disbursement or that he had the 

fraudulent intent to convert the money to his or.n use nevertheless he was 
guilty of wrongdoing in retaining the overage. when ha returned the pay 
roll to the :finance office. The funci.s remaining in his hanci.s after the 
disbursement of the pay roll remained the property of the government and 
acC\lsed was clearly obligated to disclose the existence of the overage 
and return such funds m.th tne pay roll (par. 17, C4, 28 April 1944, 
A.q 35-320, 17 June 1943). In retaining this money accused exercised a 
wrongful dominion over it and was thereby guilty of wrongful conversion, 
an act prejudicial to good ordar and military ciiscipline and violative of 
the 96th Article of "\'far. His declared intention to pay the money to any 
claimants who might later establish their .right to the money constitutes 
no excuse for such action. The evidence for the prosecution snows that 
on the afternoon of 7 September accused paid over t~JO of the %0 overacre 
which he was charged with converting under Specification 1 and that he

O 

' 

retained the ~JO balance and also the ylO overage resulting from an under
payment on the following day which is the subject of Specification 2. The 
wrongful conversion of such amounts is accordingly sustained. 

/ 
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6. The accused is about 28 years and 3 months of age.and is married. 
War Department records disclose that he is a native of Ohio., received his 
preparatory training at Culver Military Academy (1930-1934) and later at 
tended Ohio and Ohio State Universities for £our years. In 1937 he re
ceived a senatorial nomination as an alternate candidate for the United 
States Military Academy but failed to pass the mental and physical tests 
for entrance to that institution. He was employed as a deputy county 
treasurer £or three months in 1938 and subsequently worked as a clothing 
store .salesman £or fif'teen months and as an accountant .for three months. 
He was appointed a second lieutenant in the Infantry., Army of the United 
States, 18 October 1937., and served on active duty from 3 July 1938.to 
16 July 1938., and from 12 January"'l939 to 11 July 1939., the latter.ser
vice being with the Civilian Conservation Corps. He was promoted to 
first lieutenant., Army of the United States., 29 November 1940, entered 
upon extended active dlty 22 August 1941, and was promoted to the grade 
of captain., Army of the United States., 18 March 1944. 

?. The court was legally constituted. Ths Board o.f' Review is 0£ 
the opinion that the record of trial is legally sufficient to support 
only so much of the findings of guilty of the Charge and of Specifica
tion l and 0£ Specification 2 thereunder as includes the findings that 
at the time and place alleged accused wrongfully converted the sums of 
$30 and $10 respectively of the money described., in violation of Article 
of War 96; legally sufficient to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation of the 96th Article of war. 
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SPJGN-cM 27l26S 1st Ind 

~q ASF, JAGO, Washington 2S, D.~ '3 !94,5. 

TOt The Secretary- of war. 

1. Herewith transmitted for the action of the ?resident are the 
record of trial and. the opinion of the Board of Review in the case of 
Captain John T. Weed {0-.3,,60117), Air Corps. · 

2. I concur :1n the opinion o! the Board of Review that the 
record o! trial is legally sut!icient to support ·oni,. so much of the 
.£1ndings of guilty of the Speci!ications and the Charge as includes the 
findings that at the time and place alleged the accusP..:1 'Wl"Ongfull7 con
verted $.30 and $10 or the !ums described 1n Speeificatio:cs 1 and 2 
respectively, :1n violation or Article of War 96; leg~ sufficient to 
support the sentence and to warrant con!'irmation thereof. I recomnend 
that the sentence or dismissal be confirmed but that execution thereof 
be suspend~d during good behavior. 

. . 
.3. Consideraticn has been given to a memorandum submitted b7 · 

Honorable Thomas A. Jenkins, Member of Congres~, and a letter requesting 
clemency, !ran Mr. Charles· c. Lemert, Lawyer, Zanesville, Ohio, 1n ac
cused's behal!. · 

4. Ii)Closed are a draft o! a letter f.or your signature, transm.it 
t~ the record to the President for his action, and a fo:nn of ExecutiTe 
action designed to carey into effect the foregoing recommendation, should 
such action meet with approval. · · . 

,Q.. . ~- ____,.....__._....,_ 

MIRON C. CR.AM:m 
Yajor·aeneral

S Incls The Judge Advocate General 
1. Rec of trial 
2. Drft ~.tr for sig sf« 

3• Form of Action · 

4. Memo fr Hon Jenkins 

S~ Ltr fr Mr Lemert 


(Findings ·disapproved 1n part 1n accordance with recommendation of 
The Judge Advocate General.· Sentence confirmed bit execution 
suspended. G.C.Y.o. 126, 5 Apr 1945) · · · . . 
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m.R DEPARTMiim' 
jrm.y Service Fcrces 

In the O!fice of The Judge J.dvocate General 
(89)Washington, D.C. 

SPJGQ 
CM 271286 , ·. 9 f EB 19'5 

UNITED STATES CE:lm.t.L A.FRICJ.N DIVISION 
Ur Transport Conmand 

Te l 
Trial by G.C.M., ConTened at 
First Lieutl:ll.ant BURDIS ,) Accra, Gold Coa.st, British 
KELLEY (0-494604), Corps ) West ..A.ft-iea, .3 Noveni>er 1944. 
o! MUitary Police. ) Dismissal. 

OPJNION of the BO\RD OF REVIER' 

A.NilREWS, :mm>mICK am B:tmUm, Judge AdToc:ates. 


l. The record of trial 1n the case of the o!'fice:c named above 
bas beeo examined by the Baa.rd o! Review and the Board sumi.i\e this, 
its opinioo, to The Judge J..dva:ate General. 

. 2. The ac~sed was tried upon the following Charge and Speci-·. 
ficationa1 

CH!RGE1 . Violation of the 95th Article of War. 

Specification 11 In that 1st Lt Burdis Kellq, 168th 
Milit.ar;y' Police Company, Security Section l2:>2d 
ilF Base Unit, was at .A.ccra, British West Africa 
on or about 22 October 1944 1n a public place, .to 
wit, Ania's Bar, drunk and disorderly in uniform. 

Specification 21 In that 1st Lt Burdis Kelley, 168th 
Military Police· Company, Security- Section, la:>2d 
W' Base Unit, was at Accra, British West J.frica, 
on or a.bout 22 October 1944 1n a public place, to 
wit, the Military.Police Station, drunk and dis
orderly 1n uni!orm. · · 

Speci.tication 31 In that 1st Lt Burdis Kelley-, 168th 
Kil.itary Police COIDp&lcy", Securit7 Section, la)2d 
AAF Base Unit did at .lccra, British liest Africa, 
on or aba.it 22 O:tober 1944 wrong1'ull.1' qtrilte 
Leng John, a natin, 011 the chest with h1a fiat • . 

He plea.ded not guilty to am l'was fwnd g11il.v of the Charge and Speci
. fications. No erldence of prmous comietion was 1ntrodllced. He ..as 

· sentenced to diaaissal.. nie reviewing authority' approved the sentence 
and forwarded the record of tri&l !or act1on·mder_ Article of War 48. 
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.3. 1he accused 11&s. the comra.ilding officer of the Security

. S6ctian, l.68th Kilit,aq .Police Can.p&n7 (R. !>, 60, 65). .lt all 

part.in.ant times he was in uniform (R. ll, JO, 41, 53). · 


nie evidmce !or the prosecution 1s as 1'~ll.an1 

1he Anis Bar is • "public place• located in .A.ccra, Gald 
Coast, British West Africa, a.ud 1s across the street frcm the mili
tary police stat.ieo (R. 7, ll, 25, 30, 41, 49) •.~ Ia.ram 1s its . 
proprietor (R. 48)~ The events rela.ted b7 the witnesses occurred 
on Swlda7 a!temoon, 22 October i9.44 (R. 7, lO, ll, 2$, 41, 52, ltJ, 
65, 66). :E:ccept !er Ani8 Karam, the prosecutic:111 a "dtnesses were 
enlisted men. · · 

About lsOO p.m. the accused entered the Anis Bar, ·seated 
himself at a. table with T/5 Lamberson and Private Garrison, and 
procesded to drink beer with them, consuming about three or fc:ur 
bottles (R. a, 9, ll, 12, 23, ~, 30, /,/J 1 41). '.I.here were a numb&" 
of enlisted men of the United States A;nq in the place am also several 
Jmglish enlisted man and three Italian prisoners of war (R. 12, 30, 
31, 41). One llitness estimated tmt ab011t 25 "military' personnel" 

--..ere present (R. 12). 	 · 
. 	 . 

.lb011t 2145 p.111. Yo<XJ.e7 Ia.gos, a Jl&tive ,roman, came to the 
accused's table and put her a.rm aromd his neck. He placed his arm 
around her waist am also 11"113.s more or less rubbing up and dawn her
arms•. They- ccnversed together (R. 9, 12, 13, JO, :.u, 42). In the 
coT.lrse of their .conversation she told accused that saneone l:ad 
-ta.ken h&r bracelet (R. 9). SUbsequ.ently, she searched several 
enlisted man• s pockets, one of the searches being conducted at 
accused's table (R. 13, 14,. 22, 31, .32, 42) • .liter further conver

. 	sation at the table, accused •motioned her out to-ward the door" with 
the thumb of his left b1Dd (R. 14, 32, 33, 42, 43). In a few moments 
she returned 111th a. military- policeman, ·1mo report.eel to accused (R. 
14, 33, 43). 1hereupon, she and the military- policema."'l conducted 

· 	 ~other search of sane of the enlisted men (R. 14, 33). 1hen every 
enlist9d man present was searched at the door b;r the military- police
man (R. 14., 33, 43). .liter tbs sea,z:ch, Private Dcran, who had asked 
the military- policenan whether he ccrilld go tack into the pla.ce and 
bl.d received no answer, returned to his table (R. 14,.15). Accused 
SU?Zm.Ollad Doran, who nlked to accused• s table and st.cod at attention. 
!.ocused asked Doran, "What• s. the idea of all these bright remarks?" 
or "What's all these bright remarks ;you are making?" Doran replied 
that he bad not ma.de an,- bright rsnarks. Accused siid., 11:?ou did., 
Goddam you, Doran. I! I hear an,- other remarksrlike that, I will· 
put you llhere ,ou can•t sa7 anything." Doran said, •Yes., sir," and, 
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after having been dismissed by accused, returned to his own table 
(R. 15, 23). 

Shortly thereafter, in the presence of a. nW!i)er of mlisted 
men, accused and Anis Karam bad an argument near the door of the bar 
(R. 15, lo, 49). In reply to a question by Anis as to what was 
going on or. what the trooble 113.s, accused said that ~the lady" had 
la3t her bracelet am tmt he had searched all the ttJ.merican person-· 
nel" in the place. Anis told accused that he' should have summoned 
the Gold Coast Police, whereupon accused said that he would search 
any American soldier wherever and whenever m caw fit. Accused 
also said that he wanted to search Anis, to 'Which Anis replied that 
accused could not do so-. Anis ttraised his fingern, at which accused 
grabbed his hand, shoved it dow;i, am, according to Doran, exclaimed, 
11Goddam you, dcn 1t point your finger at me. I will Qrea.k your 
fucking arm." According to Anis, accused said, nyou fucker, we 
'Will search you by force. I will broke (sic) your neck if you say 
anything to me". Accused also threatened to put the Anis Bar rut 
of bounds unless Anis cooperated (R. 16, 24, 49, 50). Accused 
shouted at Anis in a "very loud and rough" tone of voice, and appeared 
very excited. Anis did not appear excited and "just stood there" 
(R. 16, 24, Zl, 50). 

Several witnesses testified that accused 16S drunk while at 
the Anis Bar (R. 15, 23, 30, 34, 38, 43, 49). His. eyes were described 
as "a little bleary• (R. 15), 11beady and glassy" (R. 34), "very 
glassy" (R. 43), and "red" (R. 50). Anis described his ili.ce as 
red and blo:..ted (R. 50). Accordin'g to Doran, accused• s speech lBs 
thick, althcugh he could be understood "Without difficulty, and he 
walked without assistance (R. 15, 23, Zl). 

A.fter his encounter with accused, Anis went to the military 
police station, seeking but not cbtaining advice ·about the matter 
(R. 49). Doran saw accused -walk fran the Anis Bar over to the mili
tary police station and go inside. .A.ccused. had no hat ard was walking 
in an unmilitary manner, contrary to bis usual bearing (R. 17, 23). 

Anis met accused outside the statiai, apparently after 
Anis• brief interview· therein. Accused brought him into the station 
am asked him llhat he had said to the military policeman. When Ani.s 
replied that he had said nothing, accused said, 11Look here, you 
fucker, we will put your. pl.ace of! limits." Anis then l~i't (R. 50). 

&ibsequently, accused was seen standing outside the military 
police station 1ri.th Mooney la.gos, another native woman (l'ilose name 
according to defense witnesses ·was Canfort), and Long Jolm, a native 
boy. Several enlisted men were present. There was "quite a bit of 
loud talk and hollering• (R. 17, 18, 19, 25, 35, 44). Accused, Loog 
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John, and the uro llOJ:!len went into the staticn (R. 17, 35, 44). 

Shortly thereafter, th3 enlisted men heard a commotion 

inside, during lihich a woman "hollered". Looking through the 

.screen door, they saw Can.fort putting on h~r pants (R. 17, 18,. 25, 
26, 35, 36, 45, 47). Accused remarked that he co.tld not find the 
bracelet and that the woman "must h9.ve the goddam thing up her 
snatch" (R. 19, 36, 45). llhen Long John said tl:Bt she had it aoo 
h9.d taken it home, accused told him to shut up and, .in a very 
rough and loud voice, shouted "Goddam you, you are no fucldng good. 
Get the hell out of here" (R. 18, 19, 36, 45). Thereupon, accused 
struck Long John on the chest with his right haoo. Accused's hand 
was about half cloeed and he hit the boy with his knuckles, the 
blow being of such force tmt "it caused Long John to fall back 
against the -wall and onto a bench (R. 18, 36, 45). Tm boy got to 
his feet and stood quietly, looking surprisad and scared. Accused 
repeated th9.t Long John was 11no fucking goodn,., told him to "get the 
hell out of" the place, aoo shoved him out the door (R. 18, 19, 36, 
45). . · 

A.ccus ed then sun-mcned the enlisted men and told them tba. t· 
he undarstoo:i that they intended to ''burn" his "ass" (R. 19, 20, 37, 
45). He asked them 'Whether they had any statements to doke (R. 20, 
3?, 45). All except Pri»"ate Doran replied that they did not irl.sh 
to make a st.a tement (R. 20 ,. 37, 45). Doran said that he ha.d no 
sta temant to make 11at the present time" (R. 2), 37, 46). Accused· . 
11went into a rage", and in an angry tone of voice shouted at Doran, 
"Goddam you, get behini that counter and make a statem:3nt under 
protest" (R. 20, 37, 46). Doran answered, "No, sir" (R.· a>). 

· A.ccus ed then dismissed the enlisted men with the exception 
of Doran, ranarking that it "seems like he bas more. to say"' (R. a:>, 
21, 38, 46). As the mEn were leaving, accused called them back 
and said that he W!ls 11doing this• for their 11protection11 (R. 20, 21., 
38, 46). Two of the men testified tha. t they knew of no reason for 
needing protection (R. 38, 46). Ai'ter their departure, accused gave 
Doran two more orders to make a statement, which Doran re.f'\l.Sed to
do. Accused then ordered Doran to cane to his office at a designated 
ti.'ne. As Doran lef't, accused "called him down" for beniing slight,J.y 
at the waist during a salute. Doran saluted. again and left (R. 21). 

With reference to accused's condition in the -military police 
station, witnesses test.ified as folloirsi He -.e.s sitting on a high 
stool, leaning over, his arms on the counter, his head down and 
rn,aying unsteadily (R. 20, 37, 45, 46). In the words of cne witness, 
"He like to have fallen ott wren he talked to us" (R. 46). His f'ace 
was very nushed and his eyes were red am "very, very bleary. tt 

His speech, while understandable, was thick (R. 20, 37, 46). In the 
opinion of witnesses, he was drunk (R. 20, 46). . . . 

4. 
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4. Sergeant William A. Blythe testified :for the defense as 
:follows, Accused was his ccmmanding officer. (h the afternoon 
in question, witness was on duty in Accra a.IX! 'Illas in tb:I Anis Bar 
at about 3110 p.m. for appro:dnately ten minutes. He saw accused 
seated at a iable with Private GaITisai., and he also saw Mooney 
Lagos. Abrut fifteen enlisted nien were in the place. Accused told 
witness that Mooo.ey Lagos had lost her bracelet and ordered 'Witness 
either to search the men at the J.nis Bar or arrest t~m. Thsre -ps 
no disturbance. Accused and witness 118Ilt to the military police 
station, where accused ordered the enlisted men to disrobe ani be 
searched. Ole of the men·, a private first class, objected to being 
searched and wanted to see "his officer" aboot it. Accused told 
him that if he wished to object, he could write a sta. tement. Leng 
John said that Comfort had the bracelet. Leng John 110rks at the 
military police station. Accused told Long John that he wa.s ·lying 
am he shoved Lang John twiee in the chest, with the result that 
the boy "sat dawn on the bench rather hard. 11 This ·was the on~ . 
disorder which witness saw (R. 52-59). 

Sergeant Vernen J. Delatte was also en duty and saw accused 
at the Anis Bar and at the military police station. '!here ms no 
•.brawling" or "loud talking" at the Anis Bar, and no disturbance 
except tta little excitE111ent over a bra,celet 11 • At the police station 
there was a great deal o£ excitement an:i sane enlisted men were being 
searched. Ole of them objected for 11a small timl311 , but eventually 
was searched, Sane native women were present (R. 60-64). 

Secon:i Lieutenant »i113.rd T. Egan, 168th Military Police 
Comp1ny, .saw accused at the military police station a.t about 5100 
p.m. Accused "bawled out 11 and. ·usEd profanity toward the proprietor 
or the Anis Bar am was 11rather excited" {R. 65-66). 

The defense witnesses testified that accused was not' drunk 
(R. 52, 55., 60-6.3, 66). His eyes were clear arxi •natural", he spoke 
clearly am 1n an ordinary tone of voice, and he stood and walked 
11 straight11 (R. 54, 58, 6.3, 64). While at the military police station 
accused asked Delatte whether he thought tla t accused was drunk, 
to which Delatte replied, •No" {R. 64, 65). 

Accused declined to testify or make an unsworn statement 
(R. 5&). · His "rights" wel'.e explained to him before the introduction 
of evidence b7 the prosecution. .lt the close of th.e de!enses•s 
testimony, the defense cwnsel. stated that the defense closed its 
case. Al.though the explanatim of accused's ~hts was not given 
at the proper time., no prejudice resulted. 

5 
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5. Fra.i the foregoing sUJDm3.l7, it is apparent that as to 
certain aspects of the case, there is a cor.flict in the testimooy. 
The court chose to believe the witnesses for the prosecution, am 
there is nothing in the record of trial to justify our disturbing 
their tactual cOIX:lusions. Secaxl Lieutmant E:€fm' s testimony 
related to a time of da;y aibsequent to the events !'eferred to by 
the prosecution's testimony, a.nd, if anything, tend~ to some extent 
to support the prosecution's case by sharlng that as late as 5100 
p.m., accusoo engaged :in another unseemly verbal att&ck against .Anis 
~~. 	 . 

. The evidence for the prosecution sholrS tha.t accused 119.s 
drunk and disorderly in uniform in the Anis Bar, a public place, 
in the presen.ce of enlisted men of our Army and the British Army 
and of three Italian prisoners of war. He usad profane an:i threat
eriing language toward Private Doran, and shortly thereafter used 
profan~, vile and threatening language toward the proprietor. His 
attitude was conspicuously' and inexcusably rude, insolEl'lt, and 

. pugnacious. In the military police station, also a public pl.ace, 
he usoo obscene language to1111rd Anis Kare.•, connnitted an entirely' 
unwarranted battery upon the native boy, Long John, and, in a rage, 
cursed at Doran and attempted to terrorize him into making a ·written 
statement. . 

In 8III.L11erating examples of conduct constituting a viola

tion o£ Article o.f War 95, Winthrop includes the followings 


·	"* * * cruel, or unduly violent, treatment of soldiers•; 
"Demeaning of' himself by an officer with soldiers***"; 
"Drunkenness of' a gross character committed in the pre
sence of military in.f'eriors, or characterized by some 
peculiarly shameful conduct or disgrace.f'ul exhibition of' 

· himself' * * *"J •aigaging in unseemly altercaticns or 
broils with miUtary persons or civilians, breaches of 
the peace, or other disorderly or violent conduct of a 
disreputable character in public" (Winthrop, Military Ia.w 
and Precedmts, 2nd ed. rep., PP• 715-718). 

Under the tests thus enumerated, it is clear that accused•s 
con:luct in the Anb Bar and 1n the military police station amounted 
to violations of Article of' 'War 95, as alleged. · 

6. Counsel for the defense moved to strike the ,rords "drunk 
and" tran Specification 2 (R. 5B, 51). In general., his argument 
appears to be that there was only aie drunkenness, which lasted 
thrrughout the period involved, a.rd that to charge drunkellll8SS twice 
was an unreasonable multiplication of charges. In our opinion the 
court ruled correctl)" 1n dai)'ing the motion. Being drunk and dis
orderly in lDli.f'orm in a public. place is an offense, and if later 
the accused is drunk an:1 disorderly 1n uniform in another pl.ace, 
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he commits a second offense. The fa.ct that he ias not sobered up 

from the original intoxicaticn and beccme drunk a aeccnd tiu does 

not 1t$8ll tmt all h:u s.ctivitiea should be crusidered as one trans

actia::i. Un<lar the defer.se counsel• s theory, a person might remain 

drunk :tar a ,reek, visit a number of different cities, engage in 

diso..-ders in each of them, yet be subject to only one charge of 

drunkenn~ss bec:auss no period of sobriety intervened between brawls., 


The defense counsel also moved to strike Specification 3 
baca.use the battery therein described was part of the disorderly 

. conduct incJJJ.ded in ~ecifi'catioi1 2. The cOi..1.!'t denied the motion 
(R. 51). In our opinion the court ruled coITectly. Tll3 accused was 

chargeable with assault and battery as a sapa.ra.te offense, am there 

ns sufficient ev:ldmce in addition to the assault an:l battery to 

sustain the allegations of drunk and disorderly conduct set forth 

:in Specii'ication 2. Both Specifications were drawn umer Article 

o! W&r 95, under which a sentence· of di.Bmi.Dsal is nandatory, am no 

prejudice res,.tlted, even i.f the ruling ba deemed erroneous (See CM 

233763, Lowther, 20 BR lll, 11?). 


Without objection by the defense, hearsay testimcny was 

admitted concerning-the assault anci battery en Long John (R. 67). 

No prejudice resulted, inasioo.ch as the offense was clearly proved 

by otQ.er competent evidence. · 


F'or some reason the crurt struck from tha recoro all testi 

mony relating to the disrobing of the native women in the police 

station {R. 59), an:l such testimony has been omitted fran this opinicn 

am has not bem ccnsidered by the Bee.rd of Review. 


?. War Department records show that accused is 36 years old 

and married. He is a high school gradua.te. He served as an en

listed ll'.A."l in the Regular A:rmy from 1924 W1til canmissicned, and 

attained the rank of first, sergeant. He was appointed second lieu

tenant, A:rnry- of the United States, ? Septe:nber 1942, entered upon 

active duty 3 O::tooer 1942, an:l was promoted to first lieutenant 

l4 April 1943. 


8. The court was legally constituted aoo rad jurisdiction., No 

errors injuriously affecting the substantial rights of accused were 

conmitted _during the trial. In the opinion of tll3 Board of Revi9" 

the recoro of trial is legally sufficient to support the fim:ings and 

seatooce and to -.ra.rrant ccnfirma.tion thereof. Dismiasal is mandatory 

um er· the :rrovisions of .;\rticle of War 95. 


~ , Judge Advocate. 

_____......,,__________-~M_ , Judge Advocate. 

~ Judge Advocate, 

? 
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SPJG~CM 271286 1st Ind 

h . 2~ n.ct.·Ea 2g1945 q ASF, JAGC1 "liashington ~, 

TC·: The .:iecretary of War. 

1. herewith transmitted for the action of the President are the· 
record of trial and the opinion of the Board of Review in the case of 
:F"irst Lieutenant Burdis Kelley {0-494604), Coips of Military Police. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support. the findings and sentence and 
to warrant confintation thereof. Lieutenant Kelley has served con
tinuously in the ArIItY since.1924 and has held noncommissioned officer 
grades, including that of first sergeant. His character, ability, and 
leadership have been attested by officers under.whom he has served. His 
record discloses no prior misconduct. Although the conduct of the accused 

·upon 	the occasion urxl.er consideration was inexcusably vulgar and dis
graceful, it is Icy' opinion that in view of his long service and previous 
good record, he ncy be of further value to the servic~ as an officer. 
Accordingly, I recommend that the sentence be confirmed but commuted to a 
reprimand and forfeiture of $50 pay per month for six months and that the 
sentence as thus 1rodifiecl ba carried into execution. 

J. Inclosed are a draft of a letter for your signature, transmit
ting t~e racord to the President for his ection, and a form of Exe~utive 
action designed to carry the above recommendation into effect, should such 
action meet with approval. 

i,/!YRO!l C. CRAlliER 
· Major General 

3 Incls The Judge Advocate General 
1. . Rec of trial 
2. Drft or ltr for sie 

S/,V · 
3. Fom of Action 

(Sentence confirmed but COlD.IID.lted to reprimand and forfeiture of $50 
per month for six months. G.C.Y.O. 129, 9 Apr 1945) 
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WAR DEPARTMENl' 

Arr:q Service Forces · 
In the Office of The Judge J.dvocate C-.eneral 

Washington, D. c. 

SPJGH 
CM 27l3ll 

30 JAN f945 
UNITED STATES ) CElITRAL AFRICAN DIVISION 

) AIR TRANSPORT cow.wm 
v. 

Trial b;y: G.C.M., convened at 
First Lieutenant ROBERT Wadi Seidna, Anglo-Egyptian 
W. APPEL ( 0-564078), Air 
Corpe. l Sudan, 7 November 1944. 

Dismissal. 

OPINION or the BCAIU) OF REVlEW 
WPY, GAMBRELL and TREVETHAN, Judge .Advocates 

l. The Board of Review has examined the record ot trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate Gen~ral. · 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 96th Article ot War. 

Specification 11 In that First Lieutenant Robert W. Appel, 
1209th J.J.:F Base Unit, Central African Division, Air 
Transport Command, for the purpose of obtaining air 
transportation b;r the Unite~ States Army Air Forces, 
Air Transport Command, for two packages, did, at Wadi 
Seidna, Anglo-Egyptian Sudan, on or about 26 August 
1944 wrongf'U.ll;y make and use a certain paper, to witi 

. TALLY OUT Serial No••••• 
(Packing or Loading List) Reg. No••••• ~ 

No. of sheets••• 
Sheet No••••• 

Warehouse • • • • ~ • .• • • • • • • • • • • Data: 25 August 1944 
Consignee: Quartermaster Office ••••• Qarrier•••••• 
Destinat::ton: Payne Field, Base Ordnance O. B/L No. • • • • • 
Atta Capt. J. w. GORlllN ••••••••• Car No~ ••••• 
Date ahippeda 24 August 1944 ••••••• Authority••••• 
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U.S. Nos. 
Packages 

on Number and Kind 
of Packages 

CONTENTS Gross Weigh (Pounds) 
Unit Total 

2 boxes Spare Parts 

I certify that the. above items must be 
shipped by air because no other transportation 
is available. 

/t/ ROBERT W. APFEL 
·1st Lt., Am CORPS, 
QUARl'ERA!ASTER 

1 pc 32 # 
l pc 35 # 

which said paper, as he, the s~id First Lieutenant 
Ro1iert W. Appel, then knew, containe<f a statement that 
the contents of said two packages were spare parts, 
whieh statement was false in that the contents of said 
two packages were not spare parts, and was then known 
by the said First Lieutenant Robert n. Appel to _be false. 

Specification 2: In that First Lieutenant Robert W. Appel, 
*. * *, did at iladi Seidna, Anglo-Egyptian Sudan,. on or 
about 26 Au~ust 1944, knowingl1 and wrongf'Ully use trans
portation by- air, furnished by the United States Army Air 
Forces, Ail' Transport Command, tor the purpose of ship
ping privately owned property f'rom Wadi Seidna, Anglo
Egyptian Sudan, to Cairo, Egypt. 

He pleaded not guilty to and was found guilty of the Charge and both 
Specifications thereof. No evidence of any previous convictions was 
introduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

:3. Evidence for the prosecution: 

In August 1944 accused was Purchasing and Contracting Officer 
of the 1209th Army Air Forces Base Unit, stationed at Wadi Seidna, Anglo
Egyptian Sudan. 'Ylhile serving at that station he had met and become 
friendly with a local merchant by the name of Edward Djerdji:an, seeing 
him frequently at parties and on·at least two occasions borrO'ffing money 
from him, 5 pounds ~ne time.and 10 pounds the other time (R. 66; Pros. 
Ex. ll). . 

During the first week of August 1944 Djerdjian asked the 
accused ii' the latter "could arrange to get a personal package to his 

. 2 
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(Djerdjian's) brother in Cairo", Egypt (R. 33; Pros. Ex. 11). Accused 
replied, "It is a tough asuignment you are giving me, but I will see 
if I can do something about it" (R. 36). On or about 15 August 
DjerdJian delivered to the accused two packages, wrapped 1n jute, and· 
requested the nccused to have them delivered to his brother, Areene 
Djerdjian, in Cairo (R. 36-39). Accused did not knovr what the packages 
contai~ed. He ~as told by Djerdjian th:i.t they contained "personal ef
fect3"1 but he noticed that they were "quite heavy" (R. 34, 41; Fros. 
b.11). · · 

On 26 August the aeoused took the two package!, and a tally-
out sr.eet (Pros. Ex. l) to the office or tha Priority and Traffic or
fieer. at Wadi Seiana and advised the officer in charge, First Lieutenant 
Edw~rd J. ~orris, that "he had some cargo to ship to Cairo" (R. 18, 19; 
Pros. Ex. 11). Accused first endeavored to persuade Lieutenant Morris 
to handle the shiprnent informally by handing the packs.gee to the pilot 
fvr peraoI:.al delivery (R. 20). Lieutenant Morris explained to the ac
c-r.sedj however, that in order to ship the packages it would be necessary 
that they ttbe airway billed and manifested'' (R. 20). The tally-out sheet 
presenu,d by accused to Lieutenant Morris described the cargo to be 
sl:!ipi:ed as two boxea or "spare pe.rts11 , weighing 32 pounds and J5 pounds, 
~espectiv~ly~ It was addressed to the Base Ordnanc~ Officer at Payne 
Field, Cairo, attention of Captain J. W. Gorman, and ~as personall.7 
signed by the accused as "Quartermaster" (Pros. Ex. l}. Using the data 
COI'.t&ined on the tally-out sheet, Lieutenant Morris thereupon prepared 
a prio~ity co~trol record (R. 21; Pros. Ex. 2). Accused then took the 
t~lly-out sheet and the priority co~trol record to the Base freight 
t'3rninal, where an airway bill (Pros. Ex. 3) and lot labels were :prepared 
and affixed to the two packages (R. 30). On the same day, 26 August, 
the two packages were loaded on an Air Transport Command plane bound 
for Cairo (R. 31). . 

On the !ollowi.r?.g day, 'Zl August, the accu3ed wrote a letter 
to Ce.ptain J. W. Gorman, at Payne Field, Cairo, in which he made refer
ence to the two packages having been shipped to Cairo, marked for the 
attention of' Gornan.(Pros. Ex. 8). In the same letter the accused 
gave Gorman the nama of the firm in Cairo to which the cargo was to 
be deli7ered and added 1tThis character has been pretty nice to me so 
when he asked this favor I sorta' felt obligated." When Captain Gorman 

· 	received the packages he telephoned Arsene Djerdjian and arranged to 
deliver the pacuges to him at the M.P. gate at Payne Field (R. 52). 
Immediately after the psckages were delivered to Arsene Djerdjian out
side ths M.P. gate, the Provost Marshal of the Field arrested Djerdjian 
and opened the packages (R. 37, 52-54). The packages. contained 550 
Swiss lighters', 5 fountain pens, a costume suit and a hal.! bottle or 
epsom s•lts (R. 42). No spare parts were found in the packages (R. 58). 
At the time the pack.ages were delivered by Captain Gorman to Djerdjian 
there was in existence at Payne Field a regulation prohibiting e.rq 
civilian taking a package off o~ the Field without having it examined 
(R. 57). 
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In a written statement n,ada by' ths aec:;used under oath on 
'Z'/ September 1944, introduced in evidence as Prosecution's Exhibit 11 
(R. 66) the accused said, among othe~ tb.iD.gss 

fl! never intended to ship these packages on Govern
ment drws.y billing but as I had agreed to·get them 
up there for him I felt the obligation to send them 
in 1.Ilis :nanner, hbelled 'Auto Parts' addressed to 
Capt. J.W. Corc:an, Bae<;; Ordnance Officer, Payri.e Field, 
i'rom Quartermaster, Lt. Appel, this. Base .. " 

In the same statement the accused also saids 

•I hava never received~ private gain or r•mu
neration from Djerdjian for doing this, before or 
ainoo doi,ig him this tavor.• 

It was stipulated that the contents ot the two packa~s 
were confiscated by the Egyptian Government (R. 29). . , 

4. ~vidence ror the defense: 

· Atter having his rights as a witness explained to him by the 
court, the accused elected to remain silent (R. 71). · 

It wt.s stip·.tl.ated that it Captain Wendell B. Barrett, Lieu• 
tenant Bascom C. Fearing, Captain Wesley I. Hale and Lieutenant Paul 
Keller ~ere present in person at the trial they would testify tor·the 
de!ense, in substance as tollowa1 

Captain Barrett. He graduated !r011 OOS with the accused and 
has had extended service with him, including seven months atWa.di Seidna. 
The accuBed has per!ormed his duties in a soldierly' and proticient manner 
at all times, and, 1.side from his present dit:f'icult7, his record bas been 
•outstanding" (R. 68-69). . 

. . 

~ieutennpt Fearing.· He bas served with accused at Wadi Seid.na 
tor l6 months, during which time accused b.ss acted as Base Purchasing 
and Contracting 0:f'!icer. Throughout this period accused's record baa 
been "impeccable", aside trom his present ditticult1 (R. 69). 

Captain Halt. He has been a oocmdssior.ed ottioer or the 
United States Ar~ tor 12 yegrs. He was on duty with accused at Wadi 
SeidM. from 7 August 19.43 until 1 August 1944. During · this period he 
found accused •to be a conscientious, able officer who did excellent 
work and whose character and condnct were faultless• (R. 69). _ 

Lie~tenant Kelltr. He succeeded accused as Purchasing and 
Contracting 0.ftioer at Wadi Seid.na. He found the records to be in 
good condition and that the accused "had discharged his duties ably' and 
in a proficient manner" (R. __?~l•__. · 
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5. The uncontradicted testimony of the witnesses tor the proaecu• 
tion establishes beyond any doubt that the accused did 11rong1'ull.y make 
and use a false tally-out sheet tor the purpose of obtaining Government 
transportation b7 air ot two packages, at the time and place, and in t?ie 
manner, alleged in Speci!ication 1 of the Charge; and did knowingly and 
11rongtull7 use Government transportation by air :tor the purpose or ship· 
ping privately' owned property at the time and place and in the manner 
alleged in Speci:tication 2 of the Charge. The doing of these acts was 
admitted by' the acewsed in the sworn statement made by him. to the 
investigating otticer (Proa. Ex. 11). Such conduct on the part of the 
accused was clearly' prejudicial to good order and military discipline
and ot a nature to bring discredit upon the Jlilitar;r service, in yio
lation ot the 96th 1rticle ot War. The Board ·or Review is ot the opinion, 
therefore, that the convictions ot both Specifications are amply sustained 
by the record ot trial. 

6. The records ot the War Department show~ that the accused is 

26 and 9/12 ;years ot age and unmarried. He was born and reared in 

Selma, Alabama, was graduated trom high school and tor two years before 

entering the ~ was proprietor or a groce1'7 store in Selma, J.labama. 

He enlisted on 25 March 1941, was oomdssioned a second lieutenant, Air 

Corps, A.rrrf1' ot the United States, upon graduation trom Officer Candidate 

School at lliam1 Beach, Florid&, on 28 October 1942, and was promoted to 

first lieutenant on 29 July' 194.3. 


· The Statt Judge Advocate•s Review (page 3) oontains advice 

that accused's foreign service dates trom 'Zl December 1942 • 


. 7. There is attached to the record ot' trial a clemenc;r petition, 

signed by all member• of the court who tried the case, in whicll it is 

recommended that elem.ency- be granted-in such fora aa to insure tbat the 

accuaed be retained in the service as a commissioned officer. Such 

petition makes reference to accused's prnioua spotless record, his 

excellent reputation and the absence ot uq •evidence or intillation ot 

a bad intentionn on the part ot,the accused. 


s. The court was legally' constituted and had jurisdiction of the 
accused and the subjeot matter. No errors injuriously' affecting the sub
stantial rights of the accused were colllllitted during the trial. In the 
opinion of the Board of Review the record ot trial is legally sufficient 
to support the tin.dings and the sentence and to warrant confirmation ot 

_the 	senteQ.Ce. Dismissal is authorized upon a conviction ot a violation 
ot the 96th Article of War. · . 

Judge Advocate. ~zz:~. 
u. L-e1w ·:be 1t L,".e.,.µf, Judge J.dvooate. 

, Judge Advocate. '7!~ 
5 
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SPJGH-CM 271311 lst Ind 

Hq .&SF, JAGO, Was~ton 25, D. C. FEB 5 - 1945 
TO: The Secretary or War 

. 1. Herewith transmitted for the action or the President are the 

record or trial and the opinion or the Board of Review in the case of 

First Lieutenant Robert w. Appel (0-56.4078), Air Corps. · 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. In view however or this 
officer's previous good record, his excellent reputation among the or
tioers with whom he has served, his extended foreign duty dating from 
2:1 December 1942, the absence or any evidence of private gain sought or 
obtained by the accused trom the acts complained'or, the recommendation 
of the reviewing authority that the sent~nce be suspended and the con
siderations mentioned in the clemency petition signed by all mem~ers of 
the court who tried the case, I recommend that the sentence be confirmed 
but commuted to a reprimand and that the sentence, as thus commuted, be 
carried into execution. 

J. In.closed are a draft or a letter ror your signature, transmit
ting the record to the President ror his action and a rorm or Executive 

·action designed to carry into effect the recommendation hereinabove made, 
should such recommendation meet with approval. · 

~ C: • ~o-.--._..,._...._ 

3 Incls KIRON' C. CRilER 
l. Record ot trial Jlajor General 
2. Dtt ltr for sig S/1 The Judge Advocate General 
3. Form or action 

(Sentence confirmed but coJ111111ted to reprimand. G.c.u:.o. 9.3, 24 :Mar 1945) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington, D.C. · · 

SPJGN 
CM 271315 

2 ~ JAN 194S 

UNITED STATES 	 ) FORT :w.vIS, WASHINGTON 
) 

v. 	 ) Trial by Q.C.M., convened at 
) Fort Lewis; Washington, 4 !ecem

First Lieutenant .MATTHEW J. ) ber 1944. Dismissal and total 
COLEMAN, JR. (0-855485), forfeitures. 
Air Corps. ~ 

OPINION of the BOARD OF REVIEW 
LIPSCOI.il, O'CONNOR and GOLIEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Jud~e Advocate General. 


2. The _accused was tried upon the following Charge and Specii'i- · 

cation: 


CHARGE: Violation of the 96th Article of War. 

Specification: In that 1st Lieutenant Matthew J. Coleman, 
Jr., 16th fighter Control Squadron was at Tacoma, Washing-· 
ton, on or about 18 November·l944, drunk and disorderly 
in uniform in a public place, to wi_t: Pacii'ic Avenue., 
Tacoma, Washington. 

He pleaded not guilty to, and was found guilt~ of., both the Charge and the 
~ 	 Specification. He was sentenced to be dismissed the service and to for

feit all pczy- and allowances due or to becon:e due. The reviewing authority 
approv~d the sentence and forwarded the record of trial for action under 
Article of War 48. · · 

J. Th~ evidence for the prosecution shows that the accused had dinner · 
llith his aunt at the Tacoma General Hospital Faculty House in Tacoma,_ 
Washington, on the evening of 17 November·l944• Arter leaving·her at· 

... 
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about 10:50 p.m., he commenced a tour of several drinld.ng establish
ments. The first was a "beer parlor" at which he consumed three glasses 
of beer. The sec9nd point on his itinerary was the Derby Club. Having 
been informed by the doorman that entrance would be denied him unless 
he obtained a "bottle", he purchased some wine at a restaurant. Upon 
returning and presenting this passport he was admitted. During the next 
few hours he drank about four glasses of wine and danced nseveral times" 
with a woman whose name he did not recall. About 2:30 a.m. they and some 
of "her friends" adjourned to his third stop of the evening, another club 
"where they sold whiskey at the bar". Having imbibed "three small drinks", 
the accused separated from his party and departed alone (R. 38-39; Pros. 
Ex. 1). As he walked down the street, he met and-·joined two colored pri 
vates named Reed and Walker whom he accompanied to a restaurant (R. 11, 19,/· 
24, 38-39; Pros. Ex. 1). After he had consumed a cup of coffee, they went 
to a "place11 at which the negro soldiers were able to buy a quart of 
whiskey. The accused and his two companions each had several drinks from 
the bottle and then proceeded to the bus station (R. 38-39; Pros. Ex. 1). 
A short time later they left the building and at about 8:30 a.m. started 
down Pacific Avenue toward a bus stop (R. 13, 38-39; Pros. Ex. 1). 

With his arm around the shoulder of Private Reed the accused •stag· 
gered" down the street "whooping and hollering" in a "loud voice" (R. 11-12, 
14-15, 23-24, 26-27). "Between both of them they were trying to hold each 
other up" (R. 15). In the immediate vicinity other people were passing by 
and at the bus station some fifty paces away a large number of people were 
congregated (R. 14, 21, 25-26). Observing Sergeant Charles E. Burke and 
Corporal Schayler T. Thornt.on of the Military Police awroach, the accused 
came to attention, clicked his heels together, and saluted Thornton at 
about twenty paces (R. 24,· 26). At closer range the military policemen 
noted that the accused's eyes were bloodshot, that his breath smelled of 
alcohol, that his speech was •very incoherent, like he had a mouthful of 
mush, or something", and that his officer's trench coat was unbuttoned 
(R. 12-13, 18-19, 21, 24-25). Sergeant Burke infonned the accused that 

hew as under arrest and requested him to get into· a military police jeep. 

The accused was reluctant· to enter, made several attempts to walk away, 


· and 	finally acquiesced only after being asked three or four times (R. 11, 
17-19, 28). He offered no resistance or violence, but it was necessary 
£or Sergeant Burke to hold him by the arm "not to restrain him, but to 
keep him from falling down" (R. 18). 

At.approximately 9:30 a.m. First Lieutenant IJ.oyd s. Brooke, 
the Chief of the Investigations Branch of Fort Lewis, Washington, took 
the accused to his (?Ommanding offi.cer. The accused's speech was still 
incoherent, and he swayed perceptibly. After be1n,g ·given a •blood al 
cohol test" he was pennitted to sleep until about 2:00 p.m. when a state
ment was takerl from him by Lieutenant Brooke and Captain Robert L. Tuckett. 
The accused, who appeared to be sober, was fully warned of bis rights under 
Article of War 24 and was specifically instructed that "anything he said 
wuld be used in a court-martial if' necessary" (R• .32-34,. 37, 42). No 

,· 

. 
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threats or promises of any kind were offered (R. 35-36) ." To the best 

of Captain Tuckett 1s recollection the accused did not ask for counsel 

nor did he object to making a statement (R. 43-44, 46-49). In the last 

sentence of the document ultimately signed b~, the accused he admitted 

that: 


"During the early morning of 18 November 1944, I was 

intoxicated but I do not remember any unusual occurrence at 

the time I was stopped by the llilitary Police or later at 

the Police Station" '(l:i.. 39; Pros. Ex. 1). 


4. Ai'ter being apprised of his rights relative·to testifying or 

remaining silent, the accused took the stand on his own behalf. Through

out his A:rmy career he had never been arrested for drunkenness, court

rr.artialed, or punished under Article of War 104 (R. 52, 62). From Novem

ber of 1942 to October of 1B44 he had served abroad as a communications 

officer in the Panama Canal Zone.· Upon returning to this country he was 

granted a leave which he spent at his home (P.. 51-52). He was due to 

report back on 18 Noveniler 1944 but returned to· Fort Lewis a day early. 

Having signed in, he visited his aunt and made the rounds of' several 

drinking establishments as narrated in his pre-trial staterr:ent which was 

introduced:as Prosecution's Exhibit No~ 1 (R. 52-57, 64). ~·men he left 

the last place which was a "joint", he was in a perfectly sober condition 

(H. 58-59, 64). About 6:00 a.m. he went into a restaurant. and ordered 

a cup of coffee. As he v .. ~s sitting there~ two negro soldiers entered 

and eneaged him in conversation (R. 57-58). When he walked out of the 

restaurant, they followed him. He pennitted them to accompany him be

, cause he did not know the lm:=ation of the rus station to Ylllich he wanted 
to go and "they were familiar with the place" (R. 58). In his owr{ words, 
with one or two exceptions, "they were the only military personnel I had 
seen on my leave and I know no one in town other than my.aunt and I 
simply wanted company on my way to the rus station, and some aid" (R. 65). 
One of the soldiers, who was drunk, stopped to buy a bottle, the con
tents of which he insisted upon sharing with his companions. The ac
cused and the other soldier, who was sober, both declined and began 
walking t<;rnard the station. The drunk straggled behind halting now 
and then to· renew his o:tfer to pass the bottle around. To ttget him to 

'come 	along" the sober soldier and the accused "made a gesture" of drink
ing but it "was just a pretense" (R. 59, 64, 68). 

Some dista:dce down the street they came to a restaurant and 
dropped in for more coffee. Upon emerging they continued to the bus 
station. The accused there again ordered coffee. V,'hile drinking it, 
he was approached by Sergeant Surke who said, "Are you the Lieutenant 
with these soldiers". The accused replied, "No, I just came into the bus 
station". When Sergeant Burke repeated his inquiry, the accused said, 
"We are just going to catch the bus 11 • Sergeant Burke, who "\'rore no insignia, 
but who identified himself as a military policeman thereupon stated that,, 
"V[e got a report that there was a commotion", and, requesting the accused 
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11 to wai. t 11 , went outside (R. 60-61). The accu.sed disregarded these in
structions and followed the two negro soldiers out of tr~ building. 

·Seizing the sober one by the ann, he advised him to "leave the other man 
alone" and recommended that 11we had better get up to the main bus station" 
(~. 62). The sober soldier being amenable to this suggestion, they 
started toward the.station. Aoout fifty paces fro~ the bus corner the 
accused was arrested by a member of the milltary police "with a brassard" 
for being "drunk and disorderly" (R. 63). 

-When questioned by Lieutenant Brooke and Captain Tuckett, the 

accused repeatedly demanded counsel. Among other things the accused 

urged that 11he was not_ familiar with the whole procedure". His wishes 

were completely ignored. Indeed, Ll.eutenant Brooke, prior to the in

terrogation, had infonned him that he "had * * * to go over and make a 

statement" (R. 63-64). The first few lines of Prosecution's ~bit l 

were exactly as they had been dictated by him, but the rest were abbre

viated by lieutenant Brooke.· The document in its.final form contained 

several inaccuracies {R. 64-66, 68-69). 


In some twenty-three months of service in Panama the accused 

had received one rating of "satisfactory"~ one of "very satisfactory", and 

five of 11excellent" (R. 68-69; Ief. Ex. AJ. While in that country he had 

often associated l'l:i.th enlisted men (R. 68) • .Among the "engineer crews" 

under his supervision there had been many negroes (R. 61). 


5. The Specification of the Charge alleges that the accused was 11on 

or about 18· November 1944, drunk and disorderly in uniform in a public 

place, to wit: Pacific Avenue, Tacoma, Washington". This offense was 

laid under Article of W~r 96. 


After imbibing a potent mixture of beer, wine, and 'Whiskey during 
the early hours of 18 November 1944, the accused lapsed into a state of 
complete intoxication. All· of the witnesses who observed him at the time 
of his arrest and shortly th3reafter were agreed that he was drunk (R. 13, 
22, 31). His assertion that he was sober is flatly contradicted not only 
by the other testinnny but by his own admission in his pre-trial statement. 
In shouting in a loud voice while staggering down the street in the uniform 
of an officer with his ann around an·enlisted man, he invited the attention 
and scorn of the numerous members of the public in the immediate vicinity. 
Since the inevitable and probable· effect of his obnoxious and irrational 
behavior was to rasp the sensibilities of every decent person present; he 
was obviously disorderly within the well established meaning of that word•. 

His attack upon the voluntary character of the pre-trial state
ment is refuted by the testimony or First Lieutenant Uoyd s. Brooke and 

, Captain R. L. Tuckett. Aside from the accused, s own l'IOrd, there is nothing 
in tha record to indicate that he was denied counsel during the prelimi.nary 
investigation despite his repeated requests. Even-if his contentions were 
founded. on a more tangible basis, they would tend merely to impeach his 
pre-trial statement which was not essential to proof or the Charg~s against 
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him; for the eye witness accounts of Sergeant Burke and ·corporal Thornton 
are more than adequate to sustain his conviction for drunken and dis
orderly conduct in uniform in a public place. 

6. After the court had entered its findings of guilty but before it 
voted on the sentence, the accused. asked permission to make an oral 11plea 
for leniency" "cased upon" his past service. After catechizing him and 
counsel for the defense, the law rr.ernber denied the request. This ruling 
was unreasonable, unnecessary, and unduly harsh. No harm could have been 
done to anyone by allovring ths sccused. to speak, and true justice, which 
is always.., tempered ,:ith the quality of mercy and 'forbearance, required 
that he be granted,. the fullest opportunity before sentence to present 
any areument or assertion calculated to persuade t,.hc court to the e;xercise 
of clemency. Nevertheless, despite the irrr,ropriety of the law member's 
decision, it was not of such a nature as to affect the substantial riGhts 
of the accused adversely anti consequently cannot invalidate the findings 
anci tiie sentence. 

?. The accused, who is single and about Z3 years old, was graduated 
with a B. A. dezree from Reed Institute in 1939. He was employed by the 
Doernbecker Furniture Company a3 a macI'inP, operator from approximately 
June of 1933 to September of 1934 anci. by the Northwestern Electric Company 
of Portland, Oregon, as a carpenter's helper from 15 June to 15 September 
1936 and· as a substatio::1 operator from 71 January 1941 to 23 March 1942 • 
.After enlisted service from 24 r~~arch to 2 October 1942, he was commissioned· 
a second lieutenant on J October 1942 and promoted to first lieutenant on 
11 November 1943. ~!., has been on active duty as an officer since 3 Octo
ber 1942. 

8. The court was legally constituted. Noe rrors injuriousl:r affecting 
the substantial rights of the accus~d were committed during the trial. In 
the opinion of the Eoa:i."d of Review the record of trial is legally suffi
cient to suprort the findings and the sentence and to warrant confirmation 
thereof. ni.smissal is authorized upon conviction of a violation of Article 
of War 96. · 

Advocate, 

JudgG Advocate. 

Judge Advocate • 

• 
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SPJGN-C:,,. 271315 1st Ind. 

Hq !..BF, JAGO, 1:~3hington 25, D. C. f£B 2 1945 
Tr,•v. Ti1e Secretary of ':Iar. 

1. '.ferer.-ith transmitted. for the action of t'b..e !'resident are 
thG record. of tri.<il a-rid the opi!lion of the Board of Review in the 
case of :::.'irst Lieutenant 1-:atthew J. Coleman, Jr. (0-855485)., Air 

· Corps. • 
2. I concur in the opinion of the Board of Review that the 

record of trlcl is le:ally sufficient to supr.;crt ,t~'le fi11ciings and 
the sentence and to warrant confimation thereof. I recommend that 
the sentence be confirmed but OO!'.!nruted to a reprimand and that the 
sentence as thus moai . ."ied be ordered executed. 

J. Inclosee'. are a craft of a letter for !Tour sisnature., trans
!7littin[b the record to the President ±'or his action, and a fom of · 
i:xecutive action desien?cl to carry· into effect tho foregoine :-ecom
rr,enci:?.tion, should such action meet ni th approv&l. 

' 

3 Incls MYRON·, C. CR.rutc:R 
Incl 1 - :lecord of trial Major General 
Incl 2 :Sft. of ltr. for The Judge ~dvocate General 

sig. Sec. of rrar 
Incl .3 - .t<orm of ~acutive 

actinn 

(Sentence confirmed·but commuted to reprimand·. o.c.:ac.o. 'Tl, 
24 Mar 1945) 



WAR DEPARTMENT' 

Army Service Forces 


In the Office of The Judge Advocate General· 

(109)Washington, D.C. 

SPJGK 
15 JAN 1945' CM 271330 

UN.IT ED ST ATES 	 ) ARMY AIR FORCES 

) EASTERN FLYING TRAINING CO.MMA?ID 


v. 	 ) 
) Trial by·G.C.M., convened a.t 


Second Lieutenant JERRY J. ) Craig Field, Selma, Alabama., 

PRESBA. (0-821777), Air Corps-. ) 1 December 1944. Dismissal. 


OPINION of the BOA.RD OF REVIEW 
LYON, HEPBURN a.nd MOYSE, Judge Advocates. 

-------------~---------------
1. The record of trial in the ca.se of the officer named above has been 

examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The aocused was tried upon the following Charge and Specifications a 

CHARGEa Violation of the 96th 	Article of War. 

Specification la In that Second Lieutenant Jerry J. Presba, 
2138th AAF Base ·Unit, Army Air Eorces Pilot School (Advanced 
Single Engine), Crrig Field, Selma., Alabama., did, at approxi
mately 15 miles northwest of Maxwell Field, Alabama, on or 
about 2 November 1944, violate the written provisions of 
paragraph 1 a, Army Air Forces Regulation No. 6Q-16D, dated 
20 September 1944, to which he was subject and which provides 

, as follows a 	 · 

11 1. General a 

a. Reckless Operation. No aircraft will be operated ·in 
~ reckless or careless manner, or so as to endanger friendly 
~ircra.ft in the air, or friendly aircraft, persons, or property 
on the ground. n 

in that said Second Lieutenant Jerry J. Presba did operate an 
airplane, to wit a an AT-6, Craig Field No. 714, in a reckless 
and careless manner by performing acrobatics and other maneuvers 
over and near a B-24 airplane, a friendly airplane in the air, 
containing friendly personnel. 

Specification 2a In that Second Lieutenant Jerry J. Presba, 
•••,did, at approximately 15 miles northwest of Ma.xwell 
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Field, Alabama., on or about 2 November 1944, violate the 
written provisions of paragraph lb, Arfr'¥ Air Forces Regu
lation No. 60-16D, dated 20 September 1944, to which he 
was subject an:i which provides a.s follows a 

111. General a 

b. Proximity to Other Airers.ft. No aircraft will be 
flown closer than 500 feet to any other airers.ft in flight, 
except when two or more airers.ft are flown in duly authorized' 
formation. On authorized formation flights, a.iroraft will 
not be flown closer to ea.oh other than the distance.of one-half 
the wing-span of 1:11-e largest aircraft concerned." 

In that said Seoond Ueutenant Jerry J. Presba did pilot an 
airplane, to-wita an AT-6, Craig Field No. 714, at a. distance 
less than 500 feet from another airplane, and at a time when 
the Sa.id airplanes Were not flown in duly authorized fo~tion. 

He plea.dad guilty to a.ndwas found guilty of the Charge and the Specifications. 
No evidence was introduced of any previous oorrviction. He was sentenced to 
be dismissed the service. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution showed that during the morning of 
2 November 1944 Ueutenants Thomas A. Prince, John W. Norbeck, and Robert 
Yf. Newgren were engaged in an instrument flight in a B-24 airplane when, 
approximately 15 miles northwest of Maxwell Field, Alabama, flying at an 
altitude of about 8,000 feet and at a speed of about 180 miles per hour, 
they observed an AT-6 airplane, No. 714 from Craig Field. This plane made 
several passes a.t their plane and performed a. slow roll about 50 to 100 feet 
above a.n:i in front of the B-24. The AT-6 plane then flew in close formation 
with the B-24 at an estimated distance of from one foot to 25 feet from the 
B-24 for approximately 1-1/2 to two minutes (R. 7-8,9-10,12-13). 

In the opinion of the occupants of the B-24 the pilot of the AT-6 
wa.s reckless and careless in performing a. slow roll within such proximity 
to their plane (R. 11,13). 

There was introduced in evidence without objection a written sta.te- 
ment voluntarily signed ~d sworn to by the aocuud (R. 16, Pros. Ex•. 2), in 
which the a.c'cused admitted that on 2 November 1944 he was a second lieutenant, 
Air Corps, ~ of the United States, and was the pHot of an AT-6 airplane 
being No. 714 from Craig Field, Ala.be.ma., and was practicing chandelles, 
luy 8 •a and barrel rolls when a B-24 flew by. Thereupon the aocuaed made 
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about three "passes II at the B-24, but in doing. so he did not .fly 8.Ir.f closer 
to the B-24.than 50 .feet. He then did a barrel roll about 100 .feet above 
the B-24 and a ship's length a.head of it, following'which he .flew forma
tion with the B-24 "about a. half a. wing span from l!im". There was also 
admitted in evidence a copy of the pertinent parts of Army Air Forces Regu
lation 60-16 (R. 7, Pros • .Eit. 1). 

4. The rights of the accused having been exola.ined to him, the accused 
eleoted to testify under oath (R. 16). He stated that the faots set forth 
in his statement admitted in evidence were substantially correct. but as
serted that in performing the maneuvers he exercised care and that in his 
opinion at no time was there 8.Ir.f "possibility of any serious accident". 
•ihen he did the roll his speed was 200 miles per hour. f'lhen he practised 
passes at the plane he took the customary caution to keep away from the 
airplane, and when he flew in .formation he flew a minimum distance of a 
half o.f a wing span away from the other plane (R. 16-17). 

5. The pertinent parts of Army Air Forces Regulations 60-16 read as 
set forth in the Specifications and as appear in paragraph 2 above. The 
evidence f'or the prosecution and the accused's plea of guilty clearly 
establish thut the accused at the time and place set forth in'the Specifi 
cations willfully and knowingly flew the aircraft that he was piloting 
closer than 500 feet to the passing B-24, by flying in close formation 
with the B-24 at a time when no formation flight was authorized. In the 
same manner it was shown that the accused at the same time and place 
operated _the aircraft that he was piloting in a reckless and careless 
manne·r by making 11,passes II at the B-24 and performing acrobatics in close 
proximity to it in such a manner as to endanger it and its oocupants con
sisting of other military personnel. While the witnesses called by the 
prosecution testified that in their opinion from their observation the 
accused operated the aircraft in a careless and reckless manner, which 
the accused in his testimony disputed, the determination of this question 
was ultimately vested in the court as the fact finding body. From the 
evidence adduced the court was fully justified in finding that the accused 
piloted his plane at the time in question in a reckless and careless manner· 
in violation of A:rmy Air Forces Regulations as alleged in Specification l 
of the Charge. All of the ele~ents of the offenses charged in both speci
fications were clearly proved beyond 8.!J¥ reasonable doubt• 

. . 
6. War Department records show the aocused to be 22 years of age and 

single. He graduated from high school and attended the University of 
California 2-1/2 years. On 26 January 1943 he enlisted in the service 
and upon completion of his training as a pilot on 7 January.1944 he was 
commissioned second lieutenant, Air Corps, Army of t};le United States. 
On 1 1~y 1944 he was convicted by a general court-martial of ma.king a 
false official statement with inte.nt to deceive in violation of Artic~e 
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of War 96. He became involved in an altercation with a. civilian and was 
stabbed in the back and a.rm. During the official investigation of his in
juries he reported that he had been drinking and had fallen over a. hydrant 
a.nd sustained his injuries in that manner. He pleaded guilty a.nd wa.s sen
tenced to three months restriction to his post and a. forfeiture of $50 
pa.y per month for 12 months. 

7. The court was legally constituted and had jurisdiction of the 
person a.nd subject matter. No errors injuriously affecting the substan
tial rights of the accused were committed.during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient t9 support 
the findings of guilty a.nd the sentence and tow a.rra.nt confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
Article of War 96. 

~-~UJ,.,a.J~~~~aio~cir..'' Judge Advocate. 

Judge J.dvooate. 
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lat Ind. t 

1rar Department. J.A.G.o.. • To the_ Seoretaey ot War. 
JAM 18 1945 

1. !Jerni'ba tranamitted 1'or the aotion ot the President are the 
reoord ot trial alld. the opinion. ot the Board ot Rert... ill the ou• ot 
Seoo:nd Lieuteunt Jerry J. Preaba (0-82~777), Air Corpa. 

2. I concur in the opinicm. ot tu Board ot' .Ren.,.. that the record 
ot 1'rial 1e legally 1ullicient to support the tind1nP. ot guilt,' ud the 
,entenoe and to warrant oontirmation ot the aeaten••• 

a. Consideration ha• been given to the attached a.wr&DdUlll troa 
the Conunanding General, .Arfq .Ur Force,, to the Jud.ge- .A4vooate Ge:a.eral 
dated 11 Jau.uAry 194-6 recommending that the Hntenoe be oo:a..t"irm.ed and 
oarried into execution. I oonour-1n that reoQllllleDdation. 

I 

. 4. Inoloaed are a clratt; ot a letter tor your signature traumitting 
tbe reoord to the Preddent tor hi• aotion and a 1'orm. ot ExeoutiT• aoticm. 
cledgn.ed. to oarr,- into etteot the reoOlllllelldation hereinabon made. ahoulcl 
auoh a.otio:a. meet with approT&l. • 

. .~~.:... 

Jl&Jor General, 

1'1:Le Judge A4noate Geaeral~ 
, Inola. 

Inol. 1 • Reoord ot trial. 
Inol.2-Dratt; ot ltr. tor 11g. 

Seo. ot W'ar. 
Iaol.1-Fors. ot BE. aotion. 
rno1.,-Ltr·. tr. ca, AJ3, 

11 Ju. 19'1. 

(Sentence ccm!irmed. o.c.M.O. 90, 22 Mar 194S) 

I 

.. 
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WAR DEPARncErl? 
J:rrq Serrl.oe Force• 


In the Off'ioe of The Judge .Aclvooa'te General 


SPJGK 
cx 2n,2s 

UNITED ST.A.TES 

v. 

Private RAROID CAlmOI 
(3464:0609), Comp~ A, 
,19th Engineer Ba.ttalioa. 

Wuhington, D.c. (115) 

11 JAN 1945 

CENTRAL PACIFIC BASB COMVJ.llD 

Trial by G.C.M., convened 
at .&PO 958, ll Ootober 1944. 
Di1honorable diaoharge and 
confinement tor five (i) 
yeara. Federal Reformatory-. 
El Reno, Okl&h.om&. 

------~-----------------·------ROIDllG by _tlw BOA.RD OF REVmf 
LYOli, HEPBURll and llJYSB, Jwlge .Ad.Tooatea. 

~-----~~--------------------
l. The Boa.rd ot Revier ha.a examined the record of trial in the ouo 


ot the •oldier Jl&llled aboTe. 


2. The a.oouaed wu tried upon the followiltg Charge and Speoitioatiou, 

CHA.RGEa Violation of the 93rd J.rtiole of War. 

Speoif'ioation la ·1n that Prin.te, then Private Fint Clua Harold 
Cannon, Compaq .A., 379th Engiaeer Battalion~ did, at .APO 958, 
on or about l .A.ugua°' 1944, with intent to do h1a bodily h&ra, 
commit an auault upon Serge&D.t Alexander J. O..bri•l, Coapan;y 
.A., 379th E.ngineer Battalion, by attempting to atrike him with 
a dangerous ina trmaent:; ~ · to Yit, a knit.. · 

Speolffoation 2a In that PriTate, then Prin.te Fi.rat Claaa, 
Buold Cannon, Comp~ A,· 379th Engiuer Battalion, did, at , 
APO '158, on or about 1 .A.uguat 1944, with intent to de hill 
bodily hana, oOllllllit an as•ault upon Sorgeaat Alexander J. 
Gabriel, Compa.D1' .A., 379th Engineer Battalion, by atrikillg 
him on the baok with a dangerous 1:utruaezA, to wit, a oarbi». 

He pleaded not guilt,r .to and waa touad guilty, of the Charge and tbs Speoitioa• 
/tiona. No evidenoe ot urJ previous oonTiotio.i YU introduoed. . Be wu Ha
tenoed to be dis-honorably diacharged the aerTioe, to forfeit all pq and allow• 
ances due or to become due, aDi to be con.ti.Md ai; hari labor for a period. et 
6 ;yea.ra. The reviffing authority approved the aentenoe, dedgnate4 the Federal 
Reformatory, El Reno, OklahoD&, u the pla.o• ot oon.tinemen, and forwarded the 
record ot trial tor action umer .A.rtiole of War &OJ. • .· 

3. The evidence tor the proHoution ahowa that the a oouae4, a 
oolorecl soldier, duri.ng the late a.tternoon ot 1 J,.tguat 1944 at .&.PO. 968 
wu loolcinc £or Sergeant .A.le~er J. Gabriel, another aoldier ot the · 
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same •ou~it•, who he believed had taken some money £ram him (R. 11). 
The two had previously been friendly. 'l'he mistaken belief regarding 
the money was due to the £act that the accused had been drinking 
heavily. His condition was such that his companions had forcibly put 
him in his btmk. One had removed his wallet fran his clothes for safe 
keeping. Apparently in his confused :nental cpndition brought on by 
excessive drinking he thought that Gabriel had his wallet (R. 11, 14
15). He was unsteady on hi~ £eat (R. 12). Gabriel described accused 
as •dead drunkt' (R. 51). As accused approached. the tent in which 
Gabriel was asleep on his bunk he had a carbine in one hand and a pocket 
knife with a blade about two inches in length in the other (R. l.8, · 23- 
24, 26, 35). · In a manner demonstrated to the court by one witness, but 
not explained in the record, accused snung the carbine at Gabriel as 
he lay asleep on the bunk. ~he witness, another soldier, •pulled• 
Gabriel off the btmk in time £or the carbine to strike the spot llhere 
Gabriel's head had been the moment before the blow landed (R. 20). 
Gabriel then sat upon the bunk and the accused •poked• him in the back 
with the stock of the carbine. It was a •good blowi' (R. 21). Another 

, witness claimed that the first blow struck Gabriel on the back (R. 26). 
· The same witness described the second ql~ as •cannon hit him" again on 
the back with the rine• (R. Z7). •*** I wouldn't know how hard it 
was. I thought it was a lick. M-:t- He had the carbine in one hand. 
*ff.II (R. 29). Gabriel testified that he was asleep and heard saneone 
yell,; •Come on, Gabriel, let's go, get up•. He was slow in waking up 
and the next thing he lmew· he felt an "excruciating blow across the 
lower part ota his back (R. 47). All agreed that Gabriel then ran out 
of the tent. The accused followed Gabriel and threw stones at him· 
(R~ 20-21, 23-24, 26-Z7). That same afternoon, at a time not clearly 
shown., Gabriel was observed running through one of the tents and through , 
the company street followed by the accused at a distance of fifteen 
feet. The accused had his pocket knife in his hand (R. 33-34). Some
time thereafter accused was standing in the canpany street talking to 
several ·other soldiers l'lhen Gabriel entered the street and approached the 
group. Gabriel had a carbine in his hands with one finger on the trigger 
guard. He stopped about five or six feet away from the accused and told 
him that he would kill him. Accused again claimed that Gabriel had his 
money and said that he·did not believe that Gabriel would kill him. 
Words passed back and forth. Accused advanced toward Gabriel. Gabriel 
backed up and warned the accused not to •come on me•. Accused continued 
toward Gabriel until within three feet oi' him when Gabriel shot him 
with the carbine (R. 38, 42). One witness testified that when this 
occurred the accus~d had his right hand in his trouser pocket and made 
no attempt to strike Gabriel (R. 38-40). Another witness:.said that 

. accused drew his hand out of his pocket and held it in front of him with 
his fist closed but could not say whether the knife was in his hand at · 
that time (R. 44). Both agreed that the accused did not strike at or 
grab at Gabri'el (R. 45). · 
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Gabriel 1n hi• t~atimo:c;r mad• no mention ot ever being ohu9d 'b7 the 
aoouaecl with a lcnite ill hi• lla:ad. Be tolcl ot onl7 011.• blow being atruok 
while he YU on the bunk 1n the teni. &f'ter whioh 1w ran out ot the tent. 
With rd'erenoe to th• shooting th&t took plaoe he atatecl that he procured 
a oarhiM and aome UJJDUnition after aocuaed. hMl atruok him and 1r&.itecl in 
hi• tOJ1t tar "••Teral howa• until he he&rd th• aoouaeci'a Toio•. Be went 
out to look tor him &Dd .t'ow:id .him with aeveral other aoldiera in the· oompfll1' 
atNet. H• approaoh-4 them ud add. •CamioA. what are you trying to do. 
kill .. t• 1'he &OGUIN add aometh!n.g th&t he oould not Widerstand and . 
atarted wn.rd Ge.briel. When he got within aix feet ot him Gabriel add. 
•stop. don't lceep 001111.ng after•• · It you do. 7ou•re going to make u 

ehoet y-eu•. !Jae aeouaecl paua9d but thea continued toward Gabriel allld 

add tlaat.he dicl not believe that Gabriel had the nerve to •hoot him. 

Gabriel ba.clced up. Re obHned tll• handle ot & knife protrwiiAg from th• 

baDr:I of the aoouaecl. llhen the &couaed got Yithin thre• feet ot Gabriel he 


; 	~. m ef'fort to either grab the oarbiu or to atab .. •••· He wu either 
going to tr,y to • tal:t :u or gr&b th• oarbiae -- I don• t k!Mllif whioh". Then it 
YU that Gabriel •hot hia ud th• ucueecl tell (R. 49-50). 

•• i'he aoouaed elected to testify' and claimed tha.t he 1'8.8 ao drunlc 

that he did not remember ~ng that ooou~ed that afternoon (R. 66-67). 


6. 1'he 93rd .lrtiole ot War prortdea tor th• pUD.iabment ot &J\V' penoa 
_aubjeot 	to militar,y la who oommita an uaault "with intent to do bodily 

hara with a d.a.ngeroua ••• imtrument •••"• 


1'he proof required ot the oommiaaioa of this otfenae ii aet forth 1a 

Varn1al tor Courta.Jla.rtial. 19_28. paragrapa u~. page 1801 


•Pr-oot - (a) i'h&t the aoouaed. uaaulted & oertain penoa 
-w1t11 a oertain weapon. instrument. or thingJ and (b) the ta.eta 
and eiroUJUtanoea ot the oaae indioatillg that auoh weapon. inatru
aeAt. or thi:g wu ueed in & 11W1Der likely to produce death or 
great bodily harm.• 

.. 
Doea the reeori. diaeloH auoh proof in aupport of the two SP,eoitioatieu t 

With retereaee to Specitic&tion 1 wherein the aocuaed 1a alleged to h&Te at
tapted to strike Gabriel with a knife it &ppe&n frClll the reoord. that 1.hia 
apeoitioatioa &llm.. aolely to the aoouaecl•a aotiom immediatel7 preoedillg 
the time he wu ahot by Gabriel. True it ia that the uouaed hacl a bite 1a 
hi• haacl. (1) whea he weat into Gabriel'• tent. (2) when he atruok at Gabriel 
w1th 1.ll• oarbi.Jt.e. ud. (I) whea he ran 15 tee~ behind Gabriel· through 1.he 
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company street. None of these episodes however constituted the offense 

charged as there was no attempt upon any of these occasions to str.,ike 


· Gabriel with the knife. · 'l'he knife was not used by the accused nor did 
he attempt to use it in a •manner to produce death or great bodily harm•. 
During the final meeting of the two, the witnesses., with the exception 
of Gabriel., testifi~d that the accused did not attempt to strike, or 
strike at., Gabriel.• Neither saw any knife in his hand~ Gabriel's 
story was different. He stated that he saw a·imife in the accused's 
hand and the accused either made a grab for the carbine or tried to stab 
h,im. It should be borne in wind that Gabriel was vitally interested · 
in justifying his act of shooting the accused and therefore would have 
a strong motive to color his story of the attack ma.de upon him by the 
accused. Notwithstanding the position he was in as a witness he would 
not positively state that the accused attempted to strike him with the 
knife. His description was in the alternative,- that the accused's 
act was bither the lawful, innocent one of trying to grab·the carbine £!: 
the 19I'ongful., guilty one of the attempted stabbing. Under such circum
stances, as the prosecution is required to prove beyond any reasonable 
doubt all of the elements of the offense charged., the finding of guilty 
of Specification l cannot be sustained. The only witness (Gabriel) 
who related sufficient facts that might otherwise have sustained a 
finding that the accused attempted to stab that witness was himself 
so doubtful about the aocused 1a actions that he could not or would not 
testify whether he had done one thing or another. 

Turning now to the other Specification it is noted that it alleges 
that the accused committed an assault upon Gabriel with intent to do 
bodi.ly harm •by striking him on the back• :with a carbine. The accused 
is not charged with the offense of attempting to strike him with the 
carbine on_ the head as one witness described and in which he was not 
coIToborated by the other eye witness. The question therefore presented 
is 1!hether the accused used the carbine in a manner •likely to produce 
death or great bodily harm• when he struck him on the back with that weapon. 
One witness said the blow was a •poke•., the carbine being held by the 
barrel with one hand. The other witness said it was a •lick• with the 
carbine held in one hand. He could not say how hard the blow was. 
Gabriel did not see the blow struck as he was asleep. He felt it on 
his back and described it as an excruciat:ing blow. There is therefore no 
substantial evidence to support a finding that the manner in which the 
accused used the carbine was likely to produce ~ or great bodily 
harm. Although the •instrument- used by the accused was a carbine and 
a carbine ·is ~ weapon which is ordinarily considered dangerous., neverthe
less in the law of assaults the •dangerous• character of a weapon or · 
instrument depends upon the manner in which it is used in each particular 
case. The mere fact that a weapon is susceptible of a use in such a 
manner as to be dangerous is not enough to justify its characterization 
as a dangerous weapon. Only if actually used or attempted to be used in 

-4



(119) 

such a manner t..hat it would be likely to produce death or great bodily 

harm., would it become a dangeroufl weapon or instrument within the law 

of assau1ts. CM 209862, 9 B.R. 143., CM 230478., 17 B.R. 375, CM 236547, 

23 B.R. 53. 


The finding of guilty of the offense charged cannot therefore be 
sustained. The accused however is clearly guilty of a lesser included 
offense - assau1t with intent to do bodily harm. The accused did commit 
all assau1t upon Gabriel and the circumstances clearly show that he 
intended to do him bodily harm. Such an offense is an offense .that is 
lesser.than and included in the offense with which he is charged. The 
Board is therefore of the opinion that the record of trial is leg~ 
sufficient to sustain only a finding of guilty of an assault with 
intent to de bodily harm at the time and place and under the circum
stances set forth in the Specification omitting the word •dangerous•. 

In view of the above conclusions the record of trial is legally 

sufficient to support a sentence of confinement not exceeding one year 

(MCM 1928, par. 104, page 100). 


In view of the foregoing., it is the opinion of the Board of Review 

that the record of trial is legally insufficient to support the finding 

of guilty of Specific~tion 1., legally sufficient to support only so 

much of the finding of guilty of Specification 2 as.involves an assault 


· with intent to do bodily harm at the time and place and upon the person 
alleged in the Specification, and legally sufficient to support the 
finding of guilty of the charge and only so much of the sentence imposed 
as involves dishonorable discharge., forfeiture of all pay and allowances 
due or to become due and con.finement at hard labor for a period of one 
~ar.in & pl••• ether than. poaitniaey ~~ rotormator;y, 

l L-.. - -, Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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,_.,..<"' ,.. )'JJ;; . 
War Department, J.J..O.O., ,-t.i:: l ~·, ,..t, 

TOs 	 The Commanding General, 

thited States J..nq Forces, 

Central Paoifio Area., 

A.PO 958, o/o Postmaster, 

San Franoisoo, California. 


1. In the case of Private Harold Cannon (M640509), Compaey A, 379th 
Engineer Battalion, attention ia invited to the foregoiDg holding ot the 
Boa.rd of Review that the record of trial is legally- insufficient to support 
the finding of guilty of Speoifioation 1, legally: 1ufficient to 1upport only 
ao muoh of the finding of guilty of Speoitioation 2 aa inve>lTea an usault 
with intent to do bodily harm at the time and pla.oe and upon the peraon 
.alleged 	in the Speoifioation, and legally sufficient to support the finding 
of guilty of· the Charge and only so much of the sentence· imposed u involves 
dishonorable diaoha.rge, forfeiture of all pq and allowanoea due or to be
oome due, and oonfi:nement at hard labor for a period of one .year in a 
place other than a. penitentiary or Federal reformatory, which holding ia 
hereby approved. Upon disapproval of the findings in aocordanoe with this 
holding and the reduction of the term of confinement to one year am the 
designation of• place of confinement other than a penitentiary or fed.ere.! 
reformatory, you will ·have authority to order the execution of the modified 
1entenoe. 

2. When copies of the publiahed order in thi1 oaae are forwarded to 

this office they should be aocOlllpanied by the foregoing holding and thia 

1lldorsement. For convenience of ref'erenee and to taoilitate attaching 

oopiea of' the published order to the record in thi1 oue, please plaoe the 

file number of the record in brackets at the end of the published order, 

u tolla11rs1 


(CK 27U26 ). 

. ·,'. ""-·:.....,...--, .......... ~ ... _ 
-

~on c. Cramer, 
Major General, . 


Inol. The Jmge .Advocate Goneral. 

R•oord ot trial. 
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vYAR DEPAR'IMENT 
Army Service Forces (121)

In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGQ - CM 2?1588 · 9 FEB 1945 

UNITED STATES ) FOURTH AIR FORCE 
) 

v. ) Trial by U. C. M., convened . 
) . at Tonopah Army Air Field, 

Second Lieutenant ROBERT E. ) Tonopah, Nevada, 1,·2 Decem
BIACKBURN (0-692853), Air ) ber 1944.. Dismissal, total 
Corps ) forfeitures, and confinement· 

) for seven(?) years. 

OPINION of the BOARD OF REVIEW 
ANDREWS, FREDERICK and BmRER, Judge Advocates . 

------------
' 

1. The record of trial in the case or the officer named above has 
been examined by the Board of Revie,r and the Board subnite. thi's, its 
.,pinion, to The Judge Advocate General • 

.2. Aecused was tried on the following Charges and Specifications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Robert E. Blackbum, 
Air Corps, Squadron T-4, 422nd ArtllY' Air Forces Base Unit, 
did, without proper leave, absent himself fr<lll his organ
ization and station at Tonopah Army Air Field, Tonopah, 
Nevada, fran about 6 October 1944 to 20 October 1944. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Robert E. Blackburn, 
Air Corps, Squadron T-4, 422d Anrr.r Air Forces Base Unit, 
having.received a lawful order from Colonel Henry, Com
manding Officer.Army Air Forces Flexible Gunnery School, 
Las Vegas, Nevada, to proceed from le.s Vegas Anrr.r Air 
Field, Las Vegas, Nevada, to Tonopah Arnry .A.ir Field, 
Tonopah, Nevada, without any delays enroute and to report 
thereat for duty, the said Colonel Henry being in the 
execution ot his office, did, at Las Vegas, Nevada, on 
or about 11 October 1944, fail to obey the same. ' 

CHARGE III: Violation of the 95th Article of War. 

Specification ls In that Second Lieutenant Robert E. Blackbum, 
.Air Corps, Sq~ron T-4, 422nd "Ar-my Air Forces Base Unit, 



~ {1.22) 
did., at Fort Worth Texas., on or about 4 August 1944, with 
intent to deceive., wrong.fully make and utter to Hillard Auto 
Rent Company., a certain check, in words and figures as 
.follon, ·to wit: · · · 

No______ ___..4...u.~,._..1.."-____1944.Big Spring, Texas, 

TIIE 	 FIRST NATIONU. BA.NI BS-235 
In D~; Spring 

Pa7 to the order ot HjJJard Auto Rent Co 
__.::::Onii:e51..:.H~unlaidrei:dali.il.i.d~E..iighliic&,lte~en.......i:an:it,1~1.111d..E;;;.ia11g.,..h~tt-A""'o""Q....__.._________Dollars 


Robetj; E, Blackbu.n1 
o-692853 

he the said Second Lieutenant Robert E. Blackburn, then wll know
ing that ha did not have and not intending that he should have sut
1'1cient .f'ilnds 1n The First National Bank in Big Spring, Texas., for 
the payment ot the said check. 

Specification 21 Same torm as Specitication l, but alleging check 
dated 5 August 1944, in the amount o.f $6.60, made and uttered 
to Hillard .A.uto Rent C01;pany. · 

Speci.fication 3: Same .fo:nn as Specification l., but alleging check 
· dated 19 September 1944, in the anount ot $50.00, payable to 

the order·ot cash., made and uttered to Second Lieutenant Louis 
c. Brizzolara at Tonopah, Nevada. 

Specification 41 Same form as Speeitication 1, but alleging cheek 

. · dated 23 September 1944, in the amount of $40.00, payable to 


. the order or cash, made am· uttered to the Mizpah Club at 

Tonopah, Nevada. 	 · 

.Speeitication 51 Same torm as Spec11'1cation 1, but alleging check 
dated 25 September 1944, · 1n the amount ot $40.00, payable to 
the order ot cash., ma!3.e am uttered to the Mizpah Club at 
Tonopah, Nevada. 

Specification 6: Same :f'orm ·as Speoi!"icstion 1, 'but alleging check 
dated 18 September 1944, 1n the amount ot $25.00., made and 
uttered to the Tonopah Club at Tonopah., Nevada. 

·Speeitication 71 Same form as Specification l, but alleging check 
dated 18 September 1944, in the smc-<J1t or $25.00, made and 
uttered to the Tonopah Club at Tonopah., Nevada. . 

Specification 8: Same· form as Specification 1, but alleging check 
dated 19 September 1944, in the amount o:f' $50.00, payable to 

. the order of casI?-, made and uttered to the Tonopah Club at 
Tonopah, Nevada. 
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He pleaded guil°t'J to the Specification, Charge I, and Charge I., and to 
the Specification, Charge II, and Charge II., but subsequently changed 
the plea to the Spacii'ication, Charge II, and to Charge II, to not guilty. 
He pleaded not guilty to all Specifications of Charge III and to Charge 
III. He was found guilty of all Charges and Specifications. No evider.ce 
of previous convictions was introduced. He 1ras sentenced to.be dismissed 
the service, to forfeit all pay and allowances due or to become due., and 
to ba conffred at h.<!.rd labor for seven years. The reviewing authority 
approved the sentence, designated the United States Disciplinary Barrack~, 
Fort l-eavem1orth, Kansas, as the place of confin9ment, and .fon:arded the 
record of trial for action under Article of War 48. 

' 

3. As to the Specification of Charge I, to 'ffl1.ich accused had pleadad 
guilty, the prosecution introduced a duly authenticated erl:ract copy of 
the morning report of his organization, showing accused "dy' to AWOLft on 
6 October 1944 and "AWOL to c1yn on 20 October 1944 (Pros. Ex. l). 

As to the Specification of Charge II, ,it is eh01fn b;r deposition 
(Pros. Ex. 3) of Captain Cast!!ius M. Inman, Provost Marshal at Las Vegas, 

,Anny A.ir Fiald, La.s Vegas, Nevada, that he learned, as a result of inves
tigation, th•.1t accused was in Las Vegas, Nevada, without s.uthority, and 
he personall;r read and delivered to accusGd, on 11 October 1944, a written 
order (Pros. Ex.. 7) issued b;r authority of Colonel liaIU7, Commanding 
Officer of t.'le 3021st AAFBU1 Las Vegas Army Air Field, ordering accused 
ttto proceed from Las Vegas .A.nny Air Field, I.as Vegas, Nevada, to Tonopah 
Amy Air Field, Tonopah, Nevada, 1d.thout any delays enroute an~ report 
upon arrival to the Commanding Officer thereat for duty'.n Accused acknowl
edged receipt of the order in writing in the presence of Captain Inman 
·(Pros. Ex. 3, 7), and stated that he understood it {Pros. Ex. 3). The 
order YJas signed by First Lieutenant Marion R. Mccann, Adjutant, 1'ho us 
authorized b;y Colonel lien!'y to issue it. The order erroneous~ cited 
AR 615-290, instead or AR 605-300 {Pros. Ex. 2). · 

As to Specifications 1 and 2 of Charge III, it appears frcm a 
deposition of Charlie Hillard, sole 01'lller of the Hillard Auto Rent Com
pany, Fort Worth, Texas, that acC'Used gave his check dated 4 August 1944., 
in the sum or $118.00, dra,m on 'lhe First National Bank, Big Spring, 
Texas, in payment for rental of an automobile from 17 July through 4 
Augus.t 1944; and also that accused gave his che~k dated 5 August 1944, 
in the amount of $6.60, drawn on the same bank, in payment for rental of 
an autanobile from 4 August through 5 August 1944. Both chGoks were 

. presented tor payment am returned b;y the bank marked ninsuf'ficient 
fundsn and neither check has been paid b;y &eCUBed (Pros. Ex. 4, 51 6). 
It was sh011n b;y the deposition of Hugh Harrison Hart., Assistant ('.ashier 

- of The Fir!t :tfation&l. Bank, Big Spring, Texas, that accused's accoant 
was $0.64 oV&rdrawn on 4 August 1944 and $0.89 overdrawn on 5 August 

. 1944 (Pros. Ex. 8). · 

As to Specification 31,. Charge m, Second Lieutenant Louis c. 

Brizzolara identified a check (Pros. Ex. 9) dated 19 September 19441 1n 
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the amount of $50.00, also dra:wn on The Fi.~ot NAt!.onal Bank, Big Spring, 
· Texas., payable to the ol'der of cash., as one indorsed by the witness for 
accused, for "Whom the rltness also cashed the check at the Mizpah Club 
and to mom he gave the money after cashing it. The check was presented 
to the bank for collection and ,.,_s returned because of insufficient .f'unds 
{R. 12-1.4.). Accused had $6.13 on deposit in the drawee bank in Big 

Spring on 18 September 1944 (Pros. Ex. 8) • . · 


As to Specifications 4 and 5., Charge III, the witness Paul 
Kastner., manager of the 14izpah Hotel Club, in Tonopah., Nevada, testified 
that he delivered $40.00 to accused in exchange fnr his check (Pros. Ex. 
10) in the sum or $40.00, dated 23 September 1944, payable to cash, and 
drawn on the same drawee bank, an:1. that the check was ret'J.l"Iled by the 
bank because of insufficient funds (R. 14-15). Accused had on deposit 
in the drawee bank the sum or $5.88 on 23 September 1944 (Pros. Ex. 8). 
This witness also ident:i.fied a check (Pros. Ex. 11) in the amount of 
$40.00, dated 25 September '1944, payable to the order of cash., drawn on 
the same bank, for which check he delivered accused $40.00 in ca.ah 
(R. 15). Kastner was actin;:'. as agent for Quilici and Pieper, mo held 
the lease for gambling in the Mizpah Club., when he cashed the two 
$40.00 checks and also "When he. cashed the $50.00 check indorsed b)" 
Lieutenant. Brhzolara. All three checks were indorsed by Quilici and 
Pieper (R. 15; Pros. Ex.·9, 10, ll). On 25 September 1944, accused had 
on depQsit in the drawee bank the sum of $5.88 (Pros. Ex. 8). 

~ 

As. to Specifications 6, 7, and 8, Charge III, it was stipulated· 
between the accused, prosecution., and defense that the witness Jack 
Buffehr, if present, 'WOuld 1testify that he was fioor manager .or the 
Tonopah C1ub, and that on 18 September and 19 September 1944 he cashed 
the checks described in Specifications 6., 7 and 8., in the amounts o! 
$25.00, $25.00 and $50.00 respectively, and that they were presented 
for pa.pent and in due course were returned marked "insufficient tunds" 
(R. 17). The three checks were received in evidence without objection 
(Pros. Ex. 12, 13, l4J R. 17-18). On 1 August 1944z._&ccused's account 
in The First National Bank, Big Spring, Texas, was ;;o.14 overdrawn. 
Betften l August 1944 and 21 November 1944z. there was only one deposit 
made to accused's account. This was on 6 1;:ieptember 1944, in the anxnmt 
of $100.00, and evidently represented the last allotment installment 
hereinafter refe?Ted to. On 18 September 1944 his account showed $6.13 
on deposit (Pros. Ex. 8). 

4.· The accused, having been infonnai of his rights by the la.w 
member, elected to testify under oath. He stated that when he went to 
las Vegas he lmew it ,was necessary to sign out or "get more authority", 
and that the day after he got there he bought a ticket to return to 
Tonopa.h but did not use it until the 20th of Octvber. He knew that the 
order given him ordered him to return to Tonppa.h., and he did not recall · 
the reference to any Arrey Regulation -.men the order was read to him 
(R. 19). About a year before the trial he had made an allotment to 
the bank in Big Spring of $100.00 per month to a joint account with his 
wife, and had terminated the allotment 31 August 1944 because he was 
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going overseas and was going ·to have a direct allotment made to his wife. 
However, he did not "change the status" ot the joint bank account. 1'he 
last bank statement he had received was prior to 5 J.~ne 1944. lie did . 
not know llhether his wife had drawn checks on the account "not knO"lltl to" 
him. He had not made any deposits at the bank since terminating the 
allotment, but during the time he wrote the checks he "had reason to. be
lieve" he had sufficient money in the bank to cover the checks, due to 
the fact that on or about 4 or 5 August 1944 ha sent an envelope contain
ing $200.00 in cash to the bank at Big Spring and "then later" he de
posited $300.00 in cash in an envelope and sent it to the bank at Big 
Spring. He did not insure or register the envelopes and did not receive 
a receipt for the deposit. He wrote to the bank about the deposit, slip 
shortly after he was notified by the legal office about th!! Hillard Auto 
Rent Company check being returned, but he did not receive a reply from 
the bank. He had no way o.f' tracing the money and nobody els~ had ony 
knowledge of his sending it other than several persons "l'lhom he had told 
about it. Although he desired to do so, he had ~ot taken any steps to 
reimburse the people "fiho had suffeNd the money losses, as ho had not 
received any pay for three months (R~ 19-20). . 

On cross examination., accused stated that he had maintained a check
ing account with the bank for about two years; that ·he did not customarily 
make deposits by mail, but .that when he sent the $200.00 he 11as in a hurry 
to go on a leave arrl "had a ride", and wanted to get the money in because 
he was not sure at the tbe whether his account was sufficient to take 
care of the chack to the· Hillard Auto Rent Company. He had no personal 
friends available at the time to get a money order 'for him. There was 
no reason why he could not have sent tho money along his route or at his 
destination. There was no particular reason for his sending the $.300.00 
in cash rather than by money order. He.had 1rO?l the $200.00 at gambling., 
and the $300.00 was obtained through cashing war bonds and personl loans. 
The $.300.00 had been mailed after he Nceived notice that the two checks 
to Hillard Auto Rent Comp1,ey had been dishonoNd, about 12 September 1944., 
and he made no inquiry as to the receipt o.f' the money by the bank until 
he was called into the legal office on 28 October 1944. He had left the 
base at Tonopah during his day off without a pass or leave, and had caught 
a bus for Las Vegas. He did not intend to stay away l4 days, and his 
explanation o.f' his absence .for that time was "I can't explain it exact'.cy', 
it was more or less being someplace having a good time. 11 At the t:ilne o! 
his absence he was first pilot ot a crew undergoing combat tre.ining, and 
he knew llhat would happen to the crew because o! his being absent !or 
two weeks. It ns clear to him that he ns being ordered by Colonel Henry 
through Captain Imna.n to return to Tonopah., Nevada, and there -was no 
doubt in his mind as to 1.he legality or validity ot the order. He had 
no excuse 'for not canplying with the order to retum immediately. He 
had been·in the service .four years and had been comnissioned one year 
(R. 21-22). 
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Hq ASF, JAGO, "i{ashington 25, D. C. 

T01 The. Secretary c! ·,rar. 

1. Herewith trans:nitted for the action of the Pr,sident are the 

re.cord or trial· and the opinion of the Boa.rd of Review in the case o! 

Second Lieutenant F~obert E. Blackburn (0-692g5.3), A.ir Corps. 


2. :t conc'.ll' in the opinion of the Board of Review that ·the 
record of tri.:i.l is legally sufficient to support the findings o! guilty 
and _the sentence and to warrant confirmation of the sentence. Although 
the sentence is legaJ., it is believed that reduction of the conf'inerilent 
to two years will constitute adequate punishment. Accordingly, I 
recommend that the sentence be confirmed but that the forfeitures be 
remitted and the period of c6n.f'inenient reduced to two years, that the 

. sentence as thus modified be carried ·into execution, and. that the 
United States Disciplinary Barracks, Fort Leavenworth, K'ansas, be 
designated as the place of confinement. 

3. Can.sideration has been given to the attached lAtter or the 

accused, in which he requests clemency. 
 1 

4. Jnclosed are a·draft of a letter for your signature, trans

mitting the record to the President for his action, and a form o:r 

Executive action designed to carry into effect the foregoing recom

menda~1on, should such action.meet with approval. 


~o--: -..._ .. 

4 Incls 	 MYRON C. CFA.\!m 
l. 	Record of trial :Major General 
2. 	 Dft ltr for s:tg S/iV The Judge Advocate General 
3. 	 Form of action 
4. 	 Ltr fr accused, 


dated ~ Dec. 1944 


(Sentence con!irmed b.lt forfeitures remitted and confinement reduced 
to-two years. o.c.v.o. 146, 161pr 1945) 
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to the Mizpah Club, . 'While the proof' shows that Paul Kastner cashed the 
checks as agent for Quilici and Pieper, whose indorsement appears on 
both checks. However, it appears from the evidence that Paul Kastner 
was manager of the Mizpah Hotel Club and that Quilici and Pieper had 
the lease for gambling in the Mizpah Club, so that accused was not mis
led or prejudiced by the slight variance. · 

6. War Department records reveal that accused is 24 years or age, 
is married_ and has no children. He us canmitted to an orphan asylum in 
Indianapolis, Indiana, in 19.31, completed two years of high school, and 
worked as a brick mason in Detroit, Michigan, for about five years prier 
to enlisting in the infantry of the Regular Army in October 1940;. As an 
aviation cadet he completed advanced pilot training at Altus, Oklahoma, 
and on l October 1943 he 1ras cOII'Jnissioned a Second Lieutenant in the 
Army of the United States. 

7. 'l'he court was legally comtituted1 and ha.d jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused nre conmitted during the trial. The Board o! 
Review is of the opinion that t.lie record of trial is legally sufficient 
to support the findings or guilty and the sentence, and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction or 
a violation of either .A.rticle of' War 61 or 96, and is mandatory- upon 
conviction of' a violation of Article of War 95. 

~~~~~~~~~~~""---1.•Judge Advocate 

_z::::-!l:~~=;;;~~:::::z~;....-;;;;;:-;::··-·:..._--,Judge Advocate 

-7" 
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Hq A.SF, JAGO, Yfashington 25, D. C. 

TOa The Secretary' cf ~Tar. 

1. Herewith trans:nitted for the action of the Pr,sident are the 
re_c ord of trial· and the opinion of the Board of Review in the case of 
Second Lieutenant Eobert E. Blackburn (0-692$53), ~ir Corps. 

-
2. I conc•.u- in the opinion of the Board of Review that the 

record of trio.l is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation or the sentence. Although 
the sentence is lega1 1 it is believed that reduction of the con!"inem.ent 
to t1r0 years will constitute adequate punishment. Accordir.gly, I 
reco!!llllend that the sentence be confirmed but that the forfeitures be · 
remitted and the period of c6rifina."llent reduced to two years, that the 
sentence as thus modified be carried into execution, and. tha.t the· 
United States Discipl:inary Ba?Tacks, Fort Leavenworth, K'ansas, be 
designated as the place of confinement. 

3. Can.sideration has been given to the attached lP.tter of the 
accused, in which he requests clemency. 1 

4. Jnclosed are a·draft of a letter for your si~ture," t.rana
mitt:ing the record to t:1e President for his action, and a form of 
Executive action desiGned to carry into effect the foregoing recom
mendati"on, should such action.meet with approval. 

~~ • ~o •: • ._ • 

4 Incls 	 !ml.ON C. CF.AYER 
1. 	 Record of trial ~jor General. 
2. 	 Dft ltr i'or slg S/1V The Judge Advocate General 
3. 	 Form of action 
4. 	 Lt.r fr accused, 


dated 2=) Dec. 1944 


(Sentence confirmed bit tori'eitures remitted and confinement reduced 
to- two years. G.C.K.O. 146, 15 Apr 1945) 



WAR DEPARTMENT 
Army Service Forces (129) 

-r..i the Office of The Judge Advocate General 
Washington, D. C. 

SPJGH-CM 2'71591 28 FE8 1945 
U Ii I T .E D S T A T E S 

v. 

First Lieutenant HAROLD 
C. BATLF:Y (0-567<:!l4), 
Air Corps. 

) 
), 
) 
) 
) 
) 
) 

ARMY AIR FORCES CENTP.AL FLYING 
TP.AINING COM!.!AND 

Trial by G.C.ll., convened 
at Dodge City, Kansas, 30 
November 1944. Dismissal. 
and total forfeitures. 

OPINION of the BOAP.D OF P.EVIEW 
TAPPY, G.AlffiRELL and TREVETHAN., Judge Advocates 

l. The Board of Review has examined the record of trial. in the 
case of the officer named above and submits this, its opinion, to 'l'he 
Judge Advocate General.. 

2. The accused was tried upon the following Charges and Speci
.fications : 

CHARGE I: Violation of the <t.3rd Article of war. 

Specification 1: In that First Lieutenant Harold c. 
Bailey., Air Corps, did, at Vernon,· Texas, on or 
about l July 1944, with intent t:o defraud, falsely 
make in its entirety a ~ertain check in the follow
ing words and figures., to -wit: · 

Denver, _Colorado 

1if/Lp-/,.., 'J#l,/,11 - 7-1 194!t No:,_ 


. NATIONAL 
THE FIRST f/Jtf.t BANK 88-286 

Pay- to the order of · Harold Bailey 

. ·1we~t7:two hundred and eighty three & ·oo/x •Dollars 

for Sale of Airplane-

James E. Col~~on 


captain., AC:, <>-4.32016 


which said cheek was a 'Wl'iting ot a private nature which 
might operate to the prejudice o! another.

.. 
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Specif~pat~o?, 2: {Finding, of not guilty). 

CHA.ROE n: Violation of the 96th Article of Wc:i.r. 

Specification 1:. Nolle prosequi_by-direction or:appointing 

authority. 


Specification· 2: Nolle prosequi by direct.;i.on of appointing 

· authority. 


Specification 3: N~lle prosequi by direction of appointing 

authority. 


Specification 4: ..Nolle prosequi by direc:.ion of appointing 

authority. 


Specification 5: Noll·e prosequi by direction of appointing 

authoritf• · 


Specification 6:· Nolle prosequi by direction of appointing 

authority. 


Specification 7: In that First Lieutenant Harold c. Bailey, 
.Air Corps, did, at Dodge City Army Air Field, Dodge 
City, Kansas·on or about 23 September 1944, with intent 
to deceive,· -wrongfully and unlawfully make and utter 
to the Off'icers I Mess Fund, Dodge City .Army Air Field, 
Dodge City, Kansas, a certain check, in words and figures 
as follows, to wit: 

Dodge City, Kansas, Sept. 23,19.li!t 

·Pay to the 
Order or OFFICERS I MESS FUND - - - - $1~ 

. 
· Ten & · 00/100 Dollars 

For value received, I represent that the above amount is 
on deposit in the said Bank in my name subject to this 
check, and is .hereby assigned to the payee or holder 
thereof. 

To First National Bank; ) Harold c. Bailey
Childress, Texas ) 1st Lt. 0-56?C174 

City State Address 

and by means thereof_did fraudulently obtain from the said 
Of'ficers I Mess Fund $10. oo, lawfull money of tne U~ted 

,States, he, the said First Lieutenant Harold c. Bailey, .. 
then well knowing that he did not have and not intending_ 

2 
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that he should have sufficient funds in the First 
National Bank., Childress., Texas., for the payment of 
said check. 

Specii'ication 8: Nolle prosequi by direction of appointing 
authority. 

Specif'ication 9: In that First Lieutenant Harold C. Bailey, 
Air Corps, did, at Dodge City Army Air Field., Dodge 
City, Kansas, on or about 28 September 1944., with intent 
to deceive, wrongfully and unlawfully make and utter 
to' the Officers' Mess Fund, Dodge City Army Air Field, Dodge 
City, Kansas, a certain check, in word& and figures as 
follows., to wit: 

Dodge City., Kansas., 9 - 26 194!!;.· 

Pay to the 
Order of OFFICERS' MESS FUND - - - - - ClO~ 

Ten & 00/100 Dollars 
For value received, I represent that the above amount 
is on deposit in said Bank in rrry name subject to this 
check, and is hereby assigned to the payee or holder there
of · 

To First National Bank, ) Harold c. Bailey 

Childress, Texas ) 1st Lt 0-56?Cl74 


City State Address 


and by means thereof did fraudulently obtain from the said 
Officers' Mess Fund $10.00, lawfull money of the United 
States, he, the said First Lieutenant Har-old C. Bailey, then 
well knowing that he did not have and not intending that he 
should have sufficient funds in the First National Banlc, 
Childress, Texas, for the payreent of said-check. 

Specification·10: In that First Lieutenant Harold c. Bailey, 
Air Corps, did, at Dodge City J,;rnry Air Field, Dodge City, 
Kansas, on or about 2e September 1944, 'With intent to 
deceive, wrongfully and unla~ully make and utter to the 
officers' Mess Ftmd, Dodge City J,;rnry Air Field., Dodge City, 
Kansas., a certain check, in words and figures as f'ollows; 

· to wit: · 
. . 

Dodge City, Kansas, Sept. 28 191.!t 

- Pay to the 

· Order of' OFFICERS' :MESS FUND - - - - - SJ.0£!?. 


_Te_n__&__oo_/_1_00_-______________-Dollara 



(132) 
For v:::.J.ue received., I re::;rest,nt t.\at :~:-,e c.,bove amount 
i~' :n deposit in said Bank in .,,;; name subject to this 
c!':,::cr.~l' and is hereb:' assigned to the payee or holder 
trie,re oi' 

'Io First National Bank, ) 	 Harcld c. Bailey 
1st Lt.·0-567C174_...;C:::h:::i:1:.;dr:::..:e:.:s:.:s.z.,_·.:.l'e::.:x:::a::.:s=------) 

City State Addre~::; 

and by means thereof did frauaUl.ently obtain from the said 
Officers 1 }1ess Fund ; 10.00, he., the said First Lieutenant 
Harold c. !3ailey., then well imomng that he did not have 
and not intending that he should have sufficient funds in 
the I<'ir:,;t National Bani<., Childress, Texas, for the payment 
of saic. check. 

Specification 11: tolle proi:;equi by direction of appointing 
authority. 

Specification 12: Nolle prosequi b~" ciir0ction of appointing 
authority. 

Specification 13: In that First Lieutenant Harold c. Bailey,. 
Air Corps., did, at J;odi.:'e City il:!'my Air Field, I'·PdBe _City., 
Kru1.sas., on or about 2 Octo·oer l9M.., witn intent to ·de
ceive., wront;fuily and unlawfully make· and utter to the 
Officers 1 !{ess· Fund, Dod,:e City Army Air Field., Dodge City., 
·~ansas, a certain· .check, in words and figures as follo-n;s., 
to wit: 

Dodge City, Kansas, Oct. 2 19~ 

Pay to the 
' Order _of OFF'I~;ERS I I,J!::j.:, FJND - ..; - - ·- f-'lo£Q. 

Ten & 00/100 Dollars 
For value received, I represent that the above amount 
is on deposit in the said Bank in my name subject to this 
check., and is hereby assiened to the payee or holder 
thereof · 

To First National Bank, ) Harold c. Bailey 
Childress 1 'l'exas ) 1st Lt. 0-567c:tl4 

City State Address 

and bj" means thereof. did fraudulently obtain from the said 
Officers• Mess :fund ~,10.00, lawfull money cf the United 
States, he., the said First Lieutenant Harold c. Bailey., 
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then well lmowing that he did not have and not intending 
that he should have sufficient funds in the First National 
Bank, Childress, Texas, £or the payment of said check. 

Specification 14: Nolle prosequi by direction of appointing 
authority. 

Specification l5 s In that First Lieutenant Harold C. Bailey, 
Air Corps, did, at Dodge City Army Air Field, Dodge City, 
Kansas, on or about 5 October 191+4, with intent to de
ceive, wrongfully and unlawfully make and utter to the 
O.tf'icers 1 Mess 'Fund, Dodge City A:rmy Air Field, Dodge Ci'!iY, 
Kansas, a certain check, in words and figures as follows, 
to wit: 

Dodge City, Kansas, 10 - 5 19~ 

Pay to the 
Order of OFFICERS I MESS FUND - - - - - 4,lOOO , . 

Ten & OOLlOO Dollars 
For value received, I represent that the above amol.ll'lt is 
on dep9sit in said Bank in my name subject to this check, 
and is hereby assigned to the payee or holder thereof 

To First National Bank, ) Harold c. Bailey 

Childress, Texas ) 1st Lt. 0-5WCJ14 


City State Address 


and b7 means thereof did fraudulently obtain from the said 
Officers• Mess Fund $10.00, law!ull money of the United States,· 
ha the'saidFirst Lieutenant Harold c. Bailey, then well know
ing that he did not have and not intending that he should 
have sufficient funds in the First National Bank, Childress., 
Texas, for the payment of' said check. 

Specification 161 I'iolle prosequi by direction of appointing 
_ authority. 

· . Specification 17: Nolle prosequi by direction of appointing 
., . ' authority• 

CHARGE Illa 	 Violation 1of the 96th Article of' war. 
Nolle prosequi by direction of appointing authority. 

Specii'icationa Nolle prosequi by direction of appointing authority. 

He pleaded not guilty t~ all Charges and Specifications, other than those 
111.thdrawn as above note~. He was i'ound not guilty oi' Specification 2 of 
Charge I.and guilty of all other Charges and Specifications on which he 
waa_tried. No evidence of any previous conviction was introduced. He 
was sentenced to dismissal and total forfeitures. '.rhe reviewing authority 

s 
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a!Jproved the, sentence., although characterizing it as "inadequate", and 

forwarded the record of trial for action under Article of 1;;ar 48. 


3. Evidence for the prosecution relative to the offenses of which 
accused was convicted: 

Specification 1 of Charge I. 

In May 1944 a::;cused., Ylnile stationed at Victory Field., Vernon., 
Texas., borrowed tht:i sum of t:800 from First Lieutenant August N. Keller., 
advising ti1e latter that it 'l<as for use in an aoil cieal11 • Accused pro
rr..ised to repay the loan in 30 ciays, to~;etner with the sum of fr80 for the 
use of the money (ft. 36, 33). At about the same time accused obtained 
the sum of ~:1200 from one Russell, a civiliclil.., promising to pay to Rus
sell the sr:.m of Z:1380 on 10 June 1S44 \lt. 30., 39., 40; Pros. Ex. 16). 
He represented to Russell that the money obtained from him was likewise 
to be used in.an 11 oil deal" (R. 40; Pros. Ex. 16). 

• 

On or about 1 July 1S44 accused ½Tote out in its entirety a 


check ciated 1 July 1944., payable· to the ·order ..of himself in the a.mount. 

of :. 2,283, cirav;n a~:ainst the Fit·st i~a.tional Bank, of ~over., Colorado., 

and signed the check as follows: 11 ,james :ii:. Coleson., Captain., AC., 

~43201611 (R. 24; P-:-os. Bxs. 14., 16). On the face of the check he 

entered the following notation: "For sale of airplane" (Pros. Ex. 14). 

He thereupon endorsed the check and. delivered it to the !<,:irst State 

Bank, of Vernon., 'l'exas, with instructions 0hat it be sent through for 

collection (R. 59., 72; Pros.~. 16). '.the check was returned marked 

uunknownu (R. 24). ·ffith respect to this check, the accused., .in a pre

trial sworn statement (Pros. i;;:. 16), said: 


ff\{ith respect to Charge I., Specif'icatiqn 1 -.I do not deny 
having made the check but there was no intent to forge any
one Is name to draw money from anyone's bank account or to beat 
anyone out of any money ,vhatsoever. i,rior to making out this 
check, I had entered into an arrant:ement with a Major., whose 
name I do not care to disclose.,·whereby this money~32,2sJ.OO) 
would be deposited in the First National Bank., Denver., Colo
rado., under the name of 'James E. Coleson., Captain, Air Corps, 
0-432016•. A careful check was made at the .Denver Bank to 
ascertain whether or not· there :was any such pe·rson on the bank 
books or having an account with this bank and :i,t was made cer
tain that no such person or name existed at that.bank.• 

1'lithout waiting £or the $2.,283 check 'to clear, accused com
menced to draw checks on the First State Bank. OI:l 7 July 1944 he issued 

.	to Keller a check on that bank in the amount of t:880 (R. 34; Pros. Ex. 
15)., which check after being deposited for collection was returned un-· 
paid {R. 33J. The same day that this check was ~elivered to Keller,? 
July 1944., accused departed from Victory Field, Vernon., Texas, under_ 
orders transferring him to Dodge City Arrrzy- Air Field., Dodge City., Kansas., 
(R. 82). · 
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Early in July 1944, shortly after his arrival at Dodge City Army 
Air Field, accused threatened to commit suicide because of his financial 
difficulties and was placed in the station hospital under 6-u.a.rd (R. 35, 
J6). The provo3t marshal at that field, !>iajor Albert H. l.~ead, had known 
accused as an enlisted man at Brooks Field, Texas, in 1941 (R. 28). Hear
ing of accused's difficulty, he went to the hospital to see him. He 
went simply as a friend (P.. 21, 22). Upon inquiry_as to the nature of 
his difficulty, accusec. told I:erajor Mead that he had 111et a retired Captain 

·by the name of Coleson and an attorney whose name he could not recall; 
that they had approached him and offered him a participation in an oil 
deal, assuring him that if he would put up t~2400 he would double his 
money in JO days; and that for the purpose of this venture h9 bQrrowed 
~'..800 from Keller and •tl200 or ~114()()11 from •a civilian•. Accused further 
advised l,Iajor I.lead that Keller was not pressing him for his $800, but 
that 8 he had to have (;1200 to satisfy the civilian• to whom'he had given 
a check which had been •returned without funds• (R. 22). At the same 
time, accused advised Major Mead that he had received a check £or $2,28.3 
from Coleso:g and had deposited it (R. 2.3).. This conversation occurred 
on the same day that accused wa.a placed in the hospital, which was a 
Sunday, early in July; and on that same day., after·the conversaticn, 
Major Mead obtained accused's release from the hospital and took him to 
his (the Major's) home. In the evening of the same~, Lieutenant 
Keller and Major Leland c. Schubert, who had been accuaed•s· commanding 
officer at Victory Field, arrived by plane from Victory Field and con
ferred with accused at )4ajor Yead1a. hane. Accused .told them the same 
story he had told Major Mead (R. 2.3, 26, .35:, ,36, 42, 44). On the follow
ing <J.q-, as an act ot friendship !or accused, Major Kead borrowed $1200 
from his om bank and lent it to accused to enable the latter to repay 
Russell (R. 26). Delivery to Russell ot a bank draf't representing'ths 
money was made by Keller (R • .39). Accused was asked by Major Schubert 
whether he had any written evidence o! his transactions rlth Coleson, 
such as •notes or checks or lettersa., to which he replied that he had 
torn these up on the preceding day- and •that he had flushed th.em down 
the commode• (R. 44). 

Major Schubert, not being satisfied with accused's story- respecting 
Coleson caused an investigation to be made•. He obtained trca tha First 
State Bank, at Vernon, Texas,-the original of the $2,28.3 check and, 
together with Lieutenant Keller, returned to Dodge Cit;r J.rJq Air .Field 
_for a second meeting with the accused. The second :meetillg was held 
approximately one week after the .f'irst meeting. In addi:Uon to the 
accused, :Major Schubert, Major Mead and Lieutenant reller ware present 
at the second meeting. Accused was con.frontag. ld.th the original of the 
$2, 28.3 check and with known specimens o! his handlrriting. He tbereupon 
•broke dorm and stated that there was no man named· Colesona. He further 

admitted that his story about the •oil deal• was •al.l false•, that he 

had gotten in debt because ·he was •living high• and •had wrecked an 

automobile and an airplane• and •his living expenses exceeded his income• 

(R. 44, 46, 47). He further stated that the serial number 'Which he · 
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inserted on the check 1U1der 0 coleson 1 s• name njus~ came to him and 
that he put it down as it came to him•, and that after he deposited 
this cjeck he drew 0 numerous checksa against it (R. 24). He hoped 
to uborrow enough money to cover the check-before it got back•. He 
endeavored to borrow money from his father and father-in-law but was 
unsuccess.ful (R. 25). In resorting to forgery of the check he was 
•stalling for time 0 (R. 37). 

Specifications 7, 9, 10, 13 and 15 of Charge II: 

Accused drew five checks on the First National Bank, of Childress, 
Texas, dated, respectively, 23 September 1944, 28 September J944, 28 
September 1944, 2 October 1944 and 5 October 1944. Each of these checks 
was for $10 and ·was payable to the Officers I Mess Fund, Dod2;e City Arrey 
Air Field. For each of these checks accused received ~510 in cash from 
the payee. Each check was d~posited by the payee for collection and was 
returned unpaid, marked 11 Insui'ficient funds• (R. 9, 15-17; Pros. Exs. 1
5). On :23 September 1944 accused I s balance in the drawee bank was f). 75; 
on 28 September 1944 it was $3.50; on 2 October ~944 it was $3.25 and 
on 5 October 1944 it was. $2.50. Between 9 September 19Li4 and 28 September 
1944 the accused had made and uttered at least three other worthless 
checks drawn on the same bani<: (R. 11; Pros. Exs. 6-8). On 21, ,22, 25 
and 26 September 1~44 accused was notified of the fact that checks 
issued by him on the same bank had been returned unpaid (F'.. 76-'77). 
The Officers' ~Iess demanded reimbursement frol'l the accused in respect 
of the five checks introduced as Prosecution~ Blchibits 1-5, but 
becau~e the checks themselves hQd been delivered to the investigating 
officer the accused refused to make reimbursemant (P.. 12-13). 

4. Evide~ce for the defense: 

The accused, after having his richts as a witness explained to him 
by the col.lI't, elected to testify under oath in his own behalf. He 
briefly reviewed his service in the JITTny from time of his enlistment 
at Brooks Field, San Antonio, 'l'exas, in J.;ecember 1939 until his assign
ment to duty at his present station on 7 July 1944. · He rose to the grade 
of technical sergeant in the enlisted raru:s, was graduated from OCS 
at Brooks Field in December 1942, was thereafter on duty at Randolph 
Field, Texas, and at Childress, 'l'exas, until July 1943 and was then 
transferred to Victory Field, where he was base Intelligence Officer 
until 7 July 1944 l.fi.. 55-56). 

He freely admitted writing the ~:,2, 28.3 check (Pros. Ex. 14) in 
its entirety, but cieclared that a 1ia.jor Timmons, who is unow over
seas• and whose first name he uoes not recall, had promised to assist 
him bj· arranging to have the sum off 2, 28.3 deposited in the First National 
Bank, of Denver, Colorado, in the name of •James E. Coleson• to cover the 
check. '.1.'he name l!ames E. Coleson is a •fictitious name 0 • (I;_. 56, 57, 
66) •. No sibnature card showinc; °Coleson•su si611ature was furnished the 
bank. Major 'l'immons handed accused a slip of paper with the name 
•James~. Colesona written on it but accused made no effort when writ
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ing the check to simulate the hancl:v;riting containc;d on t:-1e slip (E. 
70). Accused and Major Timmons had been in this aoil venture 0 together 
(R. 58). Accused ~ritted that in his conversation with ..lajor Mead 
he had stated that the story about the 0 oil deal~ was fictitious; he 
declared, however, that he had told iv!ajor r.iead t:nat he was not going 
to tell him the truth (R. 64).· '!'his last statement was contradicted by 
both Major Mead and iJajor Schubert on rebuttal (?... 84-85). 

Accused further testified that he· issued checks to Keller a.~d 
Russell on the first State Banl<:, of Vernon, Texas, a,.;ainst the (2.,.283 
check, but he asserted that a note was attached to the check delivered 
to Keller advising him that the money was not then available but "Would 
be there in a few days• (R. 60). Keller testified on rebuttal that no 
such note was attached SP.. 82). 

Accused admitted that he made and uttered the five checks. to the 
Officers• Mess (Pros. ]!;xs. 1~5), but stated that he thought that he had 
suf'ficient funds in the bank on which the caecks were drawn to cover the 
(li.. 63). He testified that a Captain Stokes, who was obligated to him, 
promised by telephone from Childress, '.fexas, that he would deposit 000 
i..'l the bank to accused's credit. In reliance upon that promise he 
drew-the checks in question. After he learned that the f,300 had not 
been deposited he drew no further checks (R. 63). No corroboration of 
this story was furnished. 

The defense introduc?d evidence showing that accused's efficiency 
rating at Brooks Field from September 1941 until September 1942, while 
he was an enlisted man, was •superior• (P... ?2; Def. Ex. 1). The defense 
also introduced evidence showing that in a •Board Analysis of Officer• 
made in October 1943 and signed by Major Schubert it was stated that the 
accused •is dependable, resourceful and has the initiative to undertake 
tasks with which he is unfamiliar• (R. 72; Lef. Ex. 2). 

5. With respect to the offense of forgery alleged in Specification 
1 of Charge I, the accused has admitted that he wrote the check therein 
described, in its entirety, and that.the name 0 James E. Coleson° 
signed to the check is fictitious. Despite his protestations of 
innocence, the evidence, taken as a whole, overwhelmingly indicates 
that the check was written with intent to defraud. His wholly un
corroborated story attempting to explain his action in signing a 
fictitious name to a cneck for ~;2,2S3, especially when viewed in the. 
light of the nu.~erous inconsistencies and contradictions contained 
in his testimony and the number of points on which his testimony was 
flatly contradicted by the testimony of several witnesses for the 
prosecution, is incredulous and bizarre. The court properly rejected 
it (CM 12~252, Heppberger; MC~, 1928, par. 124). His admission to 
Major.Schubert, Major Mead and Ll.eutenant Keller, when confronted with 
the forged check, that there was no "oil deal• and that he forged the 
check and deposited it simply to •stall f'or time• is much more consonant 
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ith probabilit:; and consistent with the admitted facts. The fact 

nat the accused did not actually receive any cash from the forged' · 

hecK transaction cioes not remove the element of fraud involved in 

t. 


Given the intent to aefraud, it is clear that forGery may 11be 
:ommitted by signing a fictitious name, as \'ihera a person makes a check 
)ayable to himself as drawee and signs it with a fictitious name as 
irawer11 (MChl 1928, 149j). 'l'o th'9 sa11e effect is 'Viharton I s Criminal 
Law, Section f?:70. 

'I'he Board is of tne opinion, therefor·e, that the finding of guilty 
of Specific~tion 1 of Charge I is amply sustajnep by the evid~nce. 

6.· The ~vidence of accused's guilt of Specifications 7, 9, 10, lJ 
and 15 of Charee II also is overwhelming. It is established that at the 
time of making and uttering each of the chec~s described in these Speci
fications accused's account in the drawee oarv. was insufficient to pay 
the check. It is further shown that within a few days prior to t,he 
issuance of these checks accused had been advised four times that checks 
of hh dravm asainst the same bank ,:ere ·;.Jeing; returned unpaid. The 
intent to defraud is clearly established. Accused's story that he· 
issued the checks in reliance upon a friend 1s promise to deposit tJOO 
in his account is unworthy of belief, particul.rrly in view of the four 
separate notices received by accusad just prior to the issuance of 
these checks that his checks ,.ere being returned unpaid. The court 
rightly disbelieved the story. The evidence compelled find:i.nes of 
guilty of the offenses allet;t::d in these Specifications (c:1.: 236509, Veal, 
23 B.H. 31; c:.: 2399S4., Hoyt, 25 3.I:. 301). 

7. The records of the ·..-ar Department show that the accused is 
. 26 years old. and married. He was born and reared in 'I'exas, is a high 
school graduate and has had one year of collece training. In 
civilian life he v,as employed fer a short time as a machinist, before 
enterine the Army in December 1939. He attained tne erade of sergeant 
in the enlisted ranks, was connnissioned a second lieutenant, Air Corps, 
upon graduation from OC:.:i at Brooks Field, '.l'exas., in December 1942 
and uas promoted to first lieutenant on 21 September 1943. 

8. The court was legally constituted and had jurisdiction of the 

accused and the subject matter. No errors injuriously affecting the 

substantial rights of the accused ,rere committed during the trial. In 

the opinion of the Board of F.eview the record of trial is legally 

sufficient to support the findinss and the sentence and to warrant 

confirmation of the sentence. Dismissal is authorized upon a convic

tion of a violation of either .Article of War 93 or- Article of War 96. 
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SPJGH-Cfo 271591 1st Ind 

Hq ASF, JAGO, Hashington, D. C. 

TO: The Secretary of l,ar 

1. HereVJith transmitted for the action of the President are the 
,record 	of trial and the opinion of the Board of Review in the case of 

First Lieutenant Harold C. Bailey (0-567074), Air Corps. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. There appear to be no 
mitigating or extenuatine circumstances. The reviewing authority, in 
approvin~ the sentence, properly characterized it as inadequate. It 
should have included confinement for a term of year.s. I recommend that 
the sentence be confirmed and carried into execution. 

J. Inclosed are a draft of a letter.for your signature transmit
tine the record to the President for his action, and a for~ of Executive 

· action designed to carry it into effect, should such action meet with 
approval. 

C--, 
~ ·--~~-.,.__, ~_.., ~..--.,,-·-1-~r~~ 
Q.. 

3 Incls 	 :MYRON C • CR.Ar/ER 
1. Record of trial N'ia.j or General 


·2. Dft ltr for sig S/11 The Judge Advocate General 

3. Form of action 

(Sentence confirmed. G.C.M.O. 175, 6 Jun 1945) 
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WAR DEPARTMENT 
{141)Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGN 
CM 271594 29 Dec 1944 

UNITED STATES ) ARMY AIP FORCFS TRAINING CO'WAND. 
) 

v. ) Trial by G.C.M., convened 

Flight Officer THURMAN T. 
) 
) 

at Buckley Field, D!,nver, 
Colorado, 4 December 1944. 

PRITCHARD (T-700), Air ) Dismissal. 
Corps, Section B, 3705th . 
Army Air Forces Base Unit 

) 
) 

(Technical School). ) 

HOLDING by the BOARD OF REV!EW 
LIPSCOMB, 01 CONNOR and GOLDEN, Judge 'Advocates 

1. "The record of trial in the case of the soldier ·named above 
has been examined by the Board of Review. 

2. The Specification of Charge ~ alleges that the accused 
"having been duly placed in arrest at Lowry Field, Denver, Colorado, 
on ·or about 5 August 191.1+, did, at LO'lf'!'Y Field, Denver, Colorado, 
on or about 6 September 1944, break his said arrest before he was set 
at liberty by proper authority". To this Specification the accused 
pleaded guilty except the words 11duly placed in arrest at" and "his 
said aITest before he was set at lilJerty by proper authority", sub
stituting therefor, respective!y, the .words "restricted to the limits 
of'' and "said restriction by going to Denver, Colorado'', of the 
excepted words not guilty, of the substituted words guilty. He 
further pleaded not guilty to a violation of Article of. 1'1ar 69 as 
alleged in the Charge, but guilty'of a violation of Art!cle of-~ar · 
96 (R. 5). He was found guilty of both the Charge and the Specification 
thereunder as well as Charge II and the Specification thereunder to 
which he pleaded guilty. 

The evidence fails to show that the accused was placed in arrest 
as alleged and therefore fails to establish a breach of arrest. On 
the other hand, the accused's qualified plea of guilty to a breach of 
restriction is sustained by the evidence. 

Article of War 69 states that, 

· "***Any person placed in arrest under the 

provisions of this article, shall thereby be restricted 
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to his barracks, quarters, or tent, unless such limits 

shall be enlarged by proper authority* * *"· 


This statement is also contained in Arny Regulations 600-355, para
graph lb. 

Army Regulations 600-355, paragraph 7, states that a person in 
arrest 

••a. Cannot exercise command of any kind. 
b. 	 Will restrict himself as prescribed in paragraph lb. 
c. 	 Will not bear anns. 
d. 	 Will not visit his commanding or other directly superio_r 

officer unless directed ·to do so. 
e. 	 Will make. requests of· every nature in writing, unless 

otherwise authorized. 
f. 	 Will, unless otherwise di1~cted, fall in and follow 

in the rear of his organization at forrrations and on 
the march." 

From a ca:isideration of the above regulations it is apparent that a 
restriction is only one of a number of elements involved in an arrest. 
The offense, therefore, of t?reach of restriction, to which the accused 
pleaded guilty, is a lesser included offense in the larger offense 
alleged of breach of arrest. The accused's qualified plea of guilty 
to the Specification of Charge I and his plea of' not guilty of Charge 
I tut guilty of a violation of Article of War 96 was a proper plea. 
In view of this plea, and the failure of the evidence to establish a 
breach of arrest the record of trial is legally sufficient ~o support 
only so much of the finding.of guilty of the Specification of Charge 
I and Charge I as involves a finding that the accused, at the time 
and place alleged, did break restrictions by going to ])enver, Colorado, 
in violation of Article of ~ar 96. · · 

J. The court sentenced· the accused "To be dismissed the service". 
Since the accused is a warrant officer his separation from the service 
by sentence of a court-martial is effected by a r.ishonoratle discharge and 
not by dismissal. Although the sentence imposed is inappropriate, it 
has the same effect as one of dishonorahle discharge (2 full JAG, sec. 
408 (2)~ 

4. The court was legally constituted. For the reasons stated 

the Board of· Review holds the record of trial legally sufficient to 

support onlt so much of the findings of guilty of the Specification, 

Charge I, and Charge I, as involves a finding that the accused at the 
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ti~e and place alleged did break restrictions by going to Denver, 
Colorado, in violation of Article of '!!Tar 96, legally. sufficient to 
support the other findir.gs; ancl legally sufficient to supoort so much 
of the sentence as involves dishonorable discharge from the service. 

( Signed) Abner E. Lioscorrb, .Judge Advocate. 

II Robert J. 01 Connor1 Judge Advocate. 

Gabriel H. Golden, Judge Advocate. " 

1st Ind. 

War Department, J.A.G.O., Jan 2 1945 - To the Commanding General, 
Arny Air Forces Training Canmand, Fort 1Vorth 2, Texas. 

1. In the case of Flight Officer Thurman T. Pritchard (T-?00), 
Air Corps, Section B, 3705th Army Air Forces Rase Unit (Technical 
School), I concur in the foregoing holding by the Eoard of Review, 
and for the reasons therein stated, recommend that only so much of 
the findings of guilty of the Specification, Charge I, and Charge I, 
be approved as involves a finding that the accused at the time and place 
alleged did break restriction by going to Denver, Colorado, in viola
tion of Article of ~ar 96, and that the other findings and so much of 
the sentence as involves dishonorable discharge from the service be 
approved. Upon compliance with this recommendation you will have authority 
to order the execution of the sentence. · 

2. ~"hen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference· ·and to facilitate attaching 
copies of the published order to the record in this case, please place 
the file number of the record in brackets at the end of the published 
order as follows: 

(CM 2'71594). 

( Signed) Myron C. Cramer, 
r.t:{ron C. Cramer, 

Major General; 
The Judge Advocate General. 

- 3 

http:findir.gs




,,iJ...q Di!.PA.RTJ,J.:,NT 

Army Service Forces 


In the Office of The Judge Advocate General 

(14.5),1ashington, D. c. 

SPJGK - CM 271661 
19 FEB 1945 

U N I T B D ST A T E S 	 ) FIFTH St'RVICE COMM.AND 
) AfUf:.Y SERVICE FORCES 

v. 	 ) 
) Trial by G.C •.t,i., convened at 

!i1.jor JAl/..i!;S N. KRUEGER ) Fort Knox, Kentucky, 5, 6 and 
(0-~6393),.Corps of ) 12 December 1944. Dismissal. 
:engineers. 	 ) 

OPINION of the BOARD OF Rl'VIEW 

LYON, HEPBURN and MOYSE, Judge Advocates. 


1. '.l'he Boa.rd of lteview has examined the record of trial in the ce.se 
of the officer named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 	96th Article of War. 

Specification la In that Major James N. Krueger, Corps of 
Engineers, Detachment of Patients, Nichols General Hospital. 
was. at Louisville, Kentucky. on or about 15 October 1944, 
.in a public place, to wita The Brown Hotel, Louisville, 
Kentucky, drunk and disorderly while in uniform. 

Specification 2a In that Major- James N. Krueger·, • • *• was, 
at Military Police Headquarters, 631 West 1viagnolia. Street, 
Louisville, Kentucky, on or about 15 October 1944, drunk and 
disorderly while in uniform. 

Specification 3a In that l:ajor James N. Krueger, • • •, did, 
at Louisville, Kentucky, on or about 15 October 1944, wrong
fully strike Private.First Class A.H. Rainey, 3562nd Service 
Unit, Training Detachment, Louisville, Kentucky, on the body 
with his hand. 

Specification 4a In that Major James N. Krueger, • • •, did, 
at Louisvil~e, Kentucky, on or about 3p October 1944, wrong
fully impersonate a Colonel in.the th:iited States Army by 
we'aring the insignia of a Colonel. 

Specification 5a (Finding of not guilty.) 

CHARGE IIa Violation of the 61st Article of War. 
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Specifications In that 1w.jor James N. Krueger, •••,did, 
without proper leave, absent himself from his atation at 
Nichols Genera.l Hospital, Louisville, Kentucky, from on or 
about 16 October 1944, to on or about 19 October 1944. 

He.pleaded not guilty to e.nd was found guilty, of all Charges and Specifica
tions except Specification 6, of which he was found not guilty. No evidenoe 
was introduced of any previ~us conviction. He was sentenced to be dismis1ed 
the service. The reviewing authority returned :the record of trial to the 
oourt for reconsideration of the sentence with a view to ma.king it le11 
severe, but the oourt upon rehearing adhered to the sentence already imposed, 
The reviewing authority thereupon &pproved the sentence and forwarded the 
record of trial for action under Article of War 48. · 

3. The evidence for the prosecution, pertinent to the Charges and 
Specifications of which the accused was found guilty, is, briefly summarized, 
as followu 

For the prosecution. Acoused wu admitted to Niohols General 
-Hospital, Loµisville, Kentucky, on 2 October 1944, suffering trom an infec
tion of the gums (R. 10, 64).• He remained in the hospital from that time 
until 14 October when he left on a pa.as (R. 64). On the night of 14 · 
October, which waa Saturday, accused, accompanied by- his wife and another 
lady, appeared ·in the Blue Grass Room •t the Brown Hotel in Louisville. The 
Blue Grus Room is a night -club where people go to ea.t and drink and danoe • 
.A.pproximately one hundred peoRle were there that night (R. 17), Accuaed 
was wearing the uniform of an officer of the United States Army and -the in• 
signia. of rank of a colonel (R. 13). During the course of the evening, he 
had seven or eight double "shots 11 of Old Grand-Da.d whiskey (R. 22 ). About 
lla46 in the evening, e.coused's party began to get a little loud and. the 
oaptain in the Blue Grass Room notified the ma.na.ger and assistant manager 
of the hotel. The manager and his assistant took a aea.t in the rear or the 
room, but did not take a.ny action at that time (R. 13). Some civiliana were 
sitting at the table next to·a.ccused, and he leaned over and started calling 
them "4-Fra ••.. The ma.na.ger or his assistant called the military police 
(R. 14). No drinks are served after midnight and at about that time accuaed 
called for his check. He looked at the check and said he couldn't read the 
"damn thing" and tore it up (R. 14, Ex. C). Accused requested the waitress 
to get him some cigarettes which she did, and he thanked her for them. The 
waitress remained near the table, talking to the lady who was with accuaed 
and his wife and accuaed hit her in the stoma.oh and said, ~'ihat· the God damn 
hell are you doing standing there?" lie also smashed "at lea.st one or two 
gle.ues" on the table (R. 23, 24, 33). Af'ter aore argument, the head waiter 
collected the bill which aocuaed paid by persona.l check in the amount of 
i30.00. His party- then left the Blue Grus Room, and Mr. Harter~ the manager 

· of the hotel, made th9 remark he "didn't appreciate him tea.ring up checka. • 
Accused called Mr. Harter a "4-F and a punk:• and wanted to know what his 
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position was (R. 15, 26, 37). lie then went to the oheok room 8.Ild got his 

ooa.t 8.Ild oame back and grabbed hold of 'Mr. Ha.rter 1s necktie. a.nd a.gain 

called him a. 11punk1J a.nd a. 114-F" (R. 26., 29 ). At about that time the 

military police arrived. 


. 'When the military police arrived. accused was in the lobby of the 
hotel. In order to go from the lobby to the street entrance of the hotel 
it is necessary to go down a short £light of stairs. After some conversation., 
during whioh aooused made frequent reference to 0 the God damn oiVilia.ns", 
he aooompanied Lieutenant Brouilette of the Military Polio• down the stairs 
to the street entrance. He then wanted to go back upstairs., and when Lieu
tenant Brouilette remonstrated., started calling the Lieutenant a 0 damn 
civilian in military olothes 11 and 0 pushed him a.round a little." Accused 
had alcohol on his brea.th and seemed to be in an antagonistic mood. After 
being pushed, Lieutenant Brouilette directed a military police sergeant to 
·take accused to the station., whereupon a.caused struck the officer on the 
head and knocked his hat off. The military police got accused out the door 
and he jerked away from them. They again took hold of him and attempted to 
get him in a staff' ca.r. All this time he was using a.bud -ve language, a.nd 
he again broke away from one of the military police and atruok Lieutenant 
Brouilette. A.ooused was then put in the staff oar and taken to the Military 
Police station (R. 40). On the wa:y fran the Brown Hotel to the Military 
Police station, he twioe struck the driver of the car,Private First Class 
A. H. Rainey, on the head with his hand (R. 4 7, 58., 69 ). Upon arrival at 

the police station, accused refused to get out of the staff oa.r, and Captain 


·Pot~er, 	who was the senior officer present, was called (R. 51, 52). Captain 
Potter requested e..ooused to come inside, and after a little hesitation he 
com.plied (R. 52). In the Military Police station he continued to u.se in
sulting language toward Lieutenant Brouilette ·and other members or the military 
polioe and called one or the sergeants a 11son of a bitoh11 (R. 40, 45., 46, 49, 
50). Accused did not have his AGO card and had trouble in identifying him
1elf. He used more abusive and insulting language, and Captain Potter 
called the Provost Marshal at Fort Knox (R. 53). Accused's wife and the 
other lady had·aooompa.nied him to the Military Police station and Mrs. 
Krueger infonned Captain Potter that her husband was "a very sick man" 
a.nd a patient at the Nichols General Hospital. This was confirmed verbally 
by telephone and it was decided to return a.ocused to Nichols General 
Hospital (R. 55, 56). He was tak~n to the hospital where the Medical 
Officer of the Day identified him and permitted him to return to his quarters 
in Louis'rille (R. 56 ). 

The witnesses expressed varying opinions as to aooused'a state of 

sobriety at the time· of the conduct above described. Mr. Harter and Mr. 

Xillmar, ma:aager and assistant ma.nager, respectively, of the BrO'Wil Hotel, 

ea.oh expreued the opinion that after midnign.t accused was drunk at the 

hotel.(R. 20, 27)~ Mr. Hauler, hotel hou.se detective, said that while he 

would not ·say that accused was drunk., it was obvious that he had been· 
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drin!d.ng and that he had never before uen an off:loer of 1.ocuaed. 11 r-.nlc 

aot a.a a.oouaed 1.oted that night (R. 31). John D. Abel, another a.aaiatant 

hotel ma.nager, ,tated that aocuaed •seemed perfectly norma.l" to him (R. 37). 

None of the mili ta.ry personnel Y(ho da&l t with 1.ocuaed on the morning in . 

question would. express the opinion th~t he was druilk.(R. 43, 46, 61, 64, 80, 

82). Lieutenant' Brouilette•a expreaaed. oonoeption ot a. drunk wu one who 

tram 'Wle of intoxioanta had. beoome mentt.lly irresponsible or no loncer knew. 

what he wa.a doing (R. 43) •. All agreed that aoouaed had g'>od uae ot hiuelt 

phy1i0t.lly and t&lked ra.tionally a.nd. intelligently •~oept when our,in.g a.nd. 

berating them a.nd. othera. Priva.te firat ola.aa Rainey aa.id that he thought 

1.oouaed 11waa just in a. tighting mood. beoauu he na drinking" (R. 80). 

Ca.pta.in Fr&nlc E. Nay, who· drove aoouaed. from military police headquarters 
 .... 
to the hoapitt.l and thenoe to a.ooused.'a apartment, expre11ed. the opinion 
that aoouaed. wu •aober11 (R. 62). A.oouaed did not return to the hoapitt.l until 
19 October (Ex. B). Re .wu examined that day by a medical off:loer who made a 
diagnoai, of acute alooholiam (R. 11). 

-On 30 October, aoouaed 1ra.1 seen at Churchill Downa Raoe Track wear
ing the inaignia of rank of a colonel {R. 37, 38, 66). Accused's temporary 
appointment as colonel, Army of the United States, was vacated and he reverted 
to his permanent rank of Major, Regular Arm:,, effective 8 July 1944. Ha 
received notice of this change on 8 August 1944, just before leaving his 
overaeu station tor return to the United States (R. 63, 65). 

At the time of voluntarily entering the hospital for treatment . 
(2 Oct 1944), the accused wa.a on terminal leave. By Special Ord.era No. 208,. 

War Depar-bnent, 30 August 1944, he 'Was, upon his own application, retired from 
active service to take effect 31 December 1944, and was granted leave of ab• 
sence for four months, effective on or about 31 August 1944 (R. 10, 66J Ex. A). 

4. For the defense.. His right to· testify under oath, to make an unsworn 
statement, or to remain silent having been explained to him by his counsel, 
the acouaed :waived further expl&nation by the court and elected to testify 
under oath. He stated that on the night of 2 October 1944, due to hemorrhage• 
.f'rpm his gums, he,· being at the time on tennina.l have, voluntarily entered 
the Nichols General Hospi ta.l, Fort Knox, Kentucky. Arrangements for hi• 
entry into the hospital were ma.de by his wife, who gave his name a.a "Colonel" 
Krueger, which accounted for his being listed as •colonel" on the hospital 
record.a (R. 64). He later ha.d the error corrected. He ninquired and could 

. find no reuon to believe that ffiiJ wa.a on an;y- other atatua than on leave.• 
On 14 October he left the hospital on pass (neither the pass nor the period 

· of time coTered by it appea.r• of reoord), which he obtained u a matter of 
:-outine (R. 64). The 1urgeon who _wu attending him approved ~he pass and 
told him to retur.n to the hospital sollletime the following Monday (16 Oct) 
for a "check-up. 11 Thinking tha.t he 1ra.s on leave, he did not return to the 
~ospital ~n Mond~, but intended to return sometime during that week, get a 

check-up and pay his hospital bill (R. 64). He had suf'fered no hemorr~gea 
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· af'ter approximately 7 October (R. 65). On 19 October. the Personnel 
Adjutant of the hospital visited him a.t his apartment and ad.vised him that 
he was being carried as absent without leave on the hospital records. He 
told the Personnel Adjutant that he thought this waa an error. and called 
Colonel Southard (commanding officer of the hospital). Colonel Southard 

. directed him to return to the hospital. e.nd he was dressing preparatory 
to dqing so when military police arrived a.this apartment. took him into 
custody and returned him to the hospital (R. 64). 

The treatment accorded him by the military· police on the· night; 
of 14 October or the morning of 15 Ootober was rough. One of the military 
police sergeants grabbed ll1rs. Krueger by the shoulder and bruised it. Ac
cused stated that he had no recollection of striking a.eyone that night but 
did recall jerking loose from military police who had seized hold of him. 
He did not like their grabbing him (R. 63. 64. 66). He recalled i:na.ld.ng 
some remarks to persons aitting near him in the Blue Grass Room after they 
had commented on hi• being with two women but did not recall exactly what 
he said to them and did not recall doing the other things. except cursing. 
testified to by the witnesses (R. 66 ). Be felt quite certain that he was 
overcharged a.bout ten dollars at the hotel, and. since he only had a.bout 
i25 in cash with hiln. argued about the correctness of the bill (R. 63). 

Since he was "expecting to go into chi.Han clothe• at any time" 
and had not been in the vicinity of a Post Exchange or other Army i:csta.l. 
lation a.t which to purchase the insignia of a major sillOe reverting to 
that grade. he had. upon several occasions. 11appeared • • • in uniform with 
Colonel's Ee.gles"_(R. 64). He procured the proper insignia for his grade 
and began wearing them immediately a.f'ter being advised to do so by the 
commanding officer at Fort Knox (R. 64). This advice or warning from the 
post commander was communicated to him while he was still in the hospital, 
lrhioh. was no longer the case on 30 October (R. 66 ). · ' 

It was stipulated 'that it Mrs. Maxwell Glenn of Fort Lauderdale. 
Florida. were present and testified she would testify that she wu a gueat 
of the accused and his wife iil the Blue Grass Room on the night of 14 
October 1944 and remained with them until they all returned to the Krueger 
apartment, where she joined the aooused and his wife in .two highballs be• 
fore repairing to her own apa.rtment;J that the aooused showed no signs of 
drunken oonduot at, a.ey time during. the evening and that she so stated while 
at the Krueger apartment and told a.ocuaed that he "could be proud ot the 
fact that he refrained f'rom losing hi• temper with the M.P.a and n.rioua 
employees of the Brown Hotel" (R. 62 ). · ·• 

5. The evidence of record 1a clearl;y autfieieht to establish that 
aoouaed wu both drunk and disorderly at both the hotel and militaey police 
headquarters• aa alleged in Specification.a l and 2 of Charge I. It 1a true 
that a majorit;r of the witnesaes expreaaed the opinion that aocuaed wu no1. 
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drunk. but it is obvious from a reading of their testimony that these 
either had a misconception or no clear conce~tion of the degree of in
toxication necessary to constitute drunkenness in a .1~gal sense. The 
court was not bound to arrive at a verdict based upon the expressed 
~pinions of.the witnesses alone. but was entitled. a.nd in duty bound, to 
consider tne evidence as A whole. circumstantial and otherwise, and to base 
its verdict upon the whole of the evidence before it. 1jhen so considered, 
the record amply sustains the findings on these specifications. It was 
not essential that accused be grossly drunk in order to be guilty of the 
offenses alleged as violations of Article of War 96 (CM 261879, "ffatt; CM 
263485. Hunsdon). 

The record is lik'ewise lef;ally sufficient to support the findings 
of guilty of Specifications 3 and 4 of Charge I. Clearly, accused's_ willful 
and unwarranted striking of the enlisted man·was conduct to the prejudice 
of tood order and military discipline and also conduct of a nature to bring 
discredit upon the military service. and therefore a violation of Article 
or·«a.r 96. Accused freely admitted at the trial that he frequently appeared 
in public in uniform, wearing the insignia of rank of a colonel, long after 
he had ceased to hold that rank; and made no effort to refute the evidence 
introduced by the prosecution showing him so attired at the time am place 
alleged in the specification. Appearing in public in a uniform other than 
the one prescribed for th.e wearer is a violation of Article of "ifar 96 (par. 
104~; MCM, 1928J CM 247753. ~a.vis, 31 B.R. 7). 

'itith regard to Charge II and its specification. the evidence shows 
that accused, a Regular'Army officer. on terminal leaw, pending the effective 
date of his retirement from active duty, voluntarily entered the Nichols 
General Hospital, an Army installation. on 2 October 1944. for medical treat
ment. and was immediately hospitalized. On Saturday. 14 October, he was 
~ranted a week-end pass, effective·until monday, 16 October. He failed to 
return to the.hospital on that date, and on_'w'iednesday, 19 October, repre
sentatives of the ~ilitary Polioe oalled at the apartment at which he was 
stayillf, in Louisville and escorted him to the Nichols General Hospi ta.l 
where he reil18.ined until his discharge on 27 October. As a patient in the 
hospital, he was as a matter of course subject to all the valid rules and 
regulations of the institution as well as. to any applicable Army Regula
tions and statutory provisions. The ques·tion presented is whether his 
hospitalization interrupted his leave and placed him on a duty status, thus 
making him amenable to a charge of absence withoutlea.ve under Article of ~•ar 
61, rather than to one of violation of a regulation or order under the appro
priate Article of War. 

On 12 September 1944. The Adjutant General (1st Ind AGPO-S-201, 
Ames, James J •• 24 Aug 1944) officially expressed the view that, 

"The entry of an officer, regardless of his component, into 
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an ~ hospital during his terminal leave .does not automatically 
terminate the lea.Te nor does it restore him to a duty status. n 

However, on 19 January· 1945, in a memorandum to The Ju:lge Advocate 
. General from the Military Affairs Section, the following contrary views were 
expressed a 

113. Subparagra.phs lOo and lla, Army Regulations 605:-115, · 
17 June 1944, provides 

110. Terminal leave. 
I •••. 

•c. Orders separating officers from active list.--Orders_ 
separating offioers fran the active list having been published 
in ar;v case, will not be revoked or amended for the purpose 
of granting or extending leaves of absence; however, the pro
visions of paragraph lla will still apply with respect to 
any period of temporary-duty or hospitalization during terminal 
leave. 

111'. Temporary duty while on leave.--a. General.-- .An 
officer· ordered to temporary duty while on-leave will be re
garded as on duty from the date on which he starts to obey the 
order. n'hen relieved froll'! such duty or on completion thereof, 
he reverts to the status of leave and will be credited with 
the time on duty. under such order. 1 

114. Although it is undoubtedly within the power of competent 
authority to provide that the a.dmi3aion of an officer on tenninal 
le~ve to an Anny hospital shall interrupt terminal leave {see JAG 
701, 20 Jan 1928) a.nd automatically modify unexecuted self-executing 
orders relieving such officer from active duty, it does not appear 
that such power has been exercised unless subparagraphs lOo and lla, 
Army Regulations 605-115, 17 June 1944, operate to produce-that 
result. In cases which arose prior to the promulgation of the 

·mentioned subparagraphs this office expressed the view that competent 
orders relieving an officer from active duty, which were self-executing, 
effected his relief from active duty on the date specified therein 
without further action on the part of the officer concerned or the 
military authorities (SPJGA 1944/13694, 21 Dec 1944), and that the 
admission to an Army hospital of an officer on terminal leave did not 
of itself interrupt such leave or modify orders relieving him from 
active. duty (JAG 326.21, 25 Nov 1929; SPJGA 1942/2084, 21 iliay 1942; 
1 Bull. JAG 68). 

".Prior to 17 June 1944, there was no provision in Army Regula
tions ·905-115 relating to the effect of admission to an Army hospital 
on terminal leave. ••hen the current regulatior.s 605-115 were being 
drafted paragraph 10 was 'rewritten to bring out the intent alld 
clarify' (memoralldum {SPG.A.M 300.3 General (27 March 44)-76) dated 
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21 Ma.rch 1944, to The Adjutant General from the Director, Military 
Personnel Division). '£he principal change in the pertinent portion 
of paragraph 10 was the addition to subparagraph 10~ of the words a 

'*••however, the provisions of paragraph lla will 
still apply with respect to any period of temporary-duty 
or hospitalization during terminal leave.• 

"Although subparagraph lla does not expressly apply to other 
than periods of temporary duty-ordered while an officer is on leave, 
it seems olear that in view of the provisions of paragraph lOo, a.nd 
insofar as is reasonably possible, the rule prescribed in subparagraph 
lla for periods of active duty ordered while on leave should be applied 
in-oases involving periods of hospitalization while on terminal leave. 
Thus an officer hospitalized in an Army hospital while on terminal 
leave, 1will be regarded as on duty from the date' of his admission. 
Al though subparagraph lla provides that 'When relieved from such duty 
or on completion thereor"; he reverts to the status of leave and will 
be credited with the .time on duty under such order', the application 
of this porti~n of the mentioned ~ubparagraph to all periods of 
hospitalization which commence whi_le an officer is on terminal leave 
is not clear. It appears, however, that the effect of the quoted 
provision would be to restore to a leave status an officer released 
from a hospital whose orders providing for relief from active duty 
had not yet become effective. · It is not clear that the quoted provi
sion was intended automatically to modify orders providing for re
lief from aotive duty, and as no express provision of subparagraph 
lla of the mentioned regulations relates to periods of terminal 
leave and provides for delaying relief from active duty, it is not 
believed that any such modification was intended. 

11 :rh:e interpretation of subparagraphs lOc and lla of the mentioned 
regulations herein adopted is in conformity with the-views of the 
Military Personnel Division, Army Service Forces (Capt. Gates), which 

·· 	 is presently drafting changes to the mentioned regulations specifically 
designed automatically to modify orders relieving an officer from active 
duty if he is admitted to an Army hospital while on terminal leave. 
but is in partial conflict with the views of 'fhe Adjutant General. who 
in another case (First Indorsement (AGPO-S-201-JJ.::ES. James J. (24 Aug 
44)) dated 12 Sep 1944, to the Commanding General. First Service Command) 
expressed the view that the mentioned subparagra.phs do not even have 
the effect of automatically placing in a duty statua an officer who 
is admitted to an Army hospital while on terminal leave:• 

On 2 February 1945 (SPJGA 44/13944) in an opinion rendered to 
the Director. Mil~tary Personnel. Anny Service Forces. The Judge .Advocate 
Gener&l helda · 
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"It is the opim.on of this office that under the provisions 
of subparagraphs lOo a.nd lla, Arrrry ~egulations 605-115, 17 June 1944., 
the admission of Captain Hal L. Shockley, 0224233, to McGuire 
Generai Hospital automatically interrupted his leave and placed him., 
for the balance of the period which would otherwise have been his 
terminal leave, in the status of 'sick in hospita.1 1 ;. but that the 
above-mentioned sub-paragraphs did not have the effect of modifying 
the unexecuted self-executing order which provided for his relief 
fran active duty and tha.t consequently Captain Shockley was relieved 
from active duty at 2400 28 October 1944." 

The· Board concurs in-the opinion of The Judge Advocate General., 
despite the conflict wit.~ the views of The Adjutant General., in the belief 
that it properly interprets the language of the amendment to Army Regula
tions 605-115 (supra.) and gives vitality to its purpose. Furthermore., it, 
is eminently proper that the War Department should provide that one on 
leave who voluntarily accepts hospitalization should by such acceptance 
subject himself to military control. The Government is vitally interested 
in the physical welfare of its military personnel for obvious reasons. .A.s 
pointed out by the Comptroller of the Treasury (12 Comp. Dec. 562, 29 
Mar 1906), in adopting the views of the Sur.geon General., which had been 
quoted with approval by the Secretary of.War, 

11 It must be borne in mind • • • that the maintenance of the 
soldier's physical condition is not merely a personal advantage to 
himself and to be regarded therefore as exclusively in the nature 
of an allowance or emolument, it is at the same time an unquestionable 
benefit to the United States. The soldier is under obligations to 
his Government to render military service for a. specified time. • • • 
He must., therefore., be kept up to the mark so that he may be able 
to perform his part of the contract." 

·From a financial viewpoint., the Government has even a greater in
terest in an officer than in a.n enlisted man., both because of the heavier 
expenditure necessitated to train him and the larger allowances granted 
him upon retirement, whether because of physical disability., a.ge., or period 
of service. For more cogent reasons the Government ia interested in the 
ma.intena.noe· of his health during the peric,d of aey terminal leave, pending 
his retirement., o~her than., possibly, for disability., since imp&irmen11 of 
his health at that ti~ might result in increasing the Government's obliga• 
tion to him a.a well a.a in rendering him less fit for future aemce. While 
a.n ofi'ioer is on leave he is not comp~lled to obta.itt the medical attention 
whioh he is au~orized by Arrrrif Regulations to obtain at A.rm'.{ hospitalsJ but 
it is eminently fit and proper that the Government may stipulate that when 
he does avail himself of this.privilege he interrupt.I his period of leave 
and returns to a. duty status to the end that he may receive treatment ot 
such kind an1 for such period a.a }tj.a plzysioal condition requires. The 
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Government so stipula.ted in subpa.ra.gra.pha lOo e.nd lla, Arrey Regula.tiona 

605-115, 17 June 1944, *ichwere in full foroe and effect at the time ot 

a.coused•s· admission to the hospital. While, therefore, both the conflict 

between the views of The .Adjutant General and those ot The Judge .Advocate 

General as to the status of an officer on terminal lea.ve who is hospitalized 

and· aooused's uncontroverted contention that a.a a. result of inquiries at the 

hospital he had concluded that he was not on a. duty status may be considered 

as mitigating oiroumstanoes, they do not alter or a.ffect the conclusion that 

under Army Regulations acouaed was legally in such a. status a.nd that tech

nically he became subject to a charge of a.bsenoe without leave under Article 

of War 61 when he failed to return to the hospita.l a.t the expira.tion ot his 

pass. A.a aoouaed I 8 absence from 16 October to 19 October ha.a not only been 

proved but admitted by accused, the Boa.rd is of the opinion that the record 

of trial is sufficient to auppart the timing of guilty ot Charge II a.nd · 

its specification. · 


6. The Official Army Register shows the aerrlce of accused u f'ollowu 

"Maj. A.U.S. 31 Jan. 411 accepted 6 Feb. 4lJ 

lt. col. A.U.S. l Feb. 42J ool. A.U.S. 1 Ma.y 

43.-- Ca.det M.A. 29 July 22J 2 lt. C.E. 12 

June 26J l Lt. l Oct. 31J capt.12 June 36J 

maj~ 12 June 43. tt 


War De]?artment records disoloae that this officer is 39 years of a.ge, married 
and the father of two minor da..ughters. D1,1ring his service a.a e.n officer 42 
efficiency reports upon him. have be~n rendered. Four reports, cover~ng a 
period of about 7 months, shaw a rating ot superior; 20 reports, covering a 
period of about 9 years, show general ratings of excellentJ l report, oover
ing a period of a.bout 3 months, shows a rating of above a.vera.geJ 7 reports, 
covering a._period of a.bout 2 years, shaw a general rating of average; and 
10 reports, covering a period of a.bout 3 yea.rs and 9 months, show a genera.l 
rating of satisfactory. The efficiency reports contain numerous rema.rka 
attesting to accused's general efficiency, high intelligence and capability. 
He has been specially commended on five occasions for his efficiency, once 
in 1934, twice in 1935, onoe in 1936, and once in 1938. Five of the efficiency' 
reports rendered on accused contain adverse remarks with reference to accused's· 
financial responsibility. He has served 3 year, in the Philippine Islands 
(1931-34). 9 montha in Ala.aka (1940-41). 8 montha in Alberta, Canada (1941-42), 
approximately 7 months in the European theater (1944), a.l'ld ha.a exercised a 
variety of oornmanda and functions in the Army while stationed in the United · 
States. Aa a. result of findings and reco:mmenda.ti.ons ma.de by a Reclusitioation 
Board, convened at ETO Reclassification Center No. 1, APO 871. on 2 June 

· 1944. approved by proper authority, the temporary appointment of accused u 
. colonel. Army ot the United States, was terminated effective 8 July 1944, and 

he reverted to his permanent gra.de of major, Corps of Engineers. Regular .Anq, 
effective 9 July 1944. The findings of the Recla.asification Board primarily 
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responsible for this e.otion 'ftre, that the a.caused is a ohronio alooholio 
and a man who disregards and ignores the ordinary rules of good conduotJ 
that he haa been lax in the oonduot of his personal financial affairs J and . 
that his word may not always be relied upon. The manner in which accused 
has conduated his financial affairs has ocaasioned a very considerable amount 
of aorrespondenoe between his creditors and the War Department., dating as 
far back as 1931. The Reclassification Boa.rd having also recomm.ende4 that 
he be removed from the active list of the Regular Army under the provisions 
of paragraph 12d (5), AR 605-230, 9 June 1943, the accused, under date of 
23 July 1944, requested voluntary retirement under the provisions of 
AR 605-245, 17 June 1941. Thia application by accused was granted under 
date .of 29 August 1944 and accused was retired from active service to take 

· 	effeet 31 December 1944, the action being announced in paragraph .9, Special 
Orders 208, War Department, 1944. This action.was rescinded under date of 
21 December 1944 after accused was convicted by gener.al court-martial in the 
instant case. Under date of 25 November .1944, after the charges in the 
instant oase had been preferred against him, a.caused submitted his resigna
tion direct to The Adjutant General of the Army. It was returned to aocuaed 
with directions to· forward it through channels, and was not reaubmitted. 

7. The court was propsrly constituted and ha.d jurisdiction of the 

person and the offenses. No errors injuriously affecting the substantial 

rights of the aocus ed were oommi tted during the trial. . In the opinion ot 

the Board of Review the record of trial is legally sufficient to support 

the findings and sentence and to 'WB.rrant confirmation of the sentence. 

A sentence of dismissal is authorized upon conviction of a violation of 

either Article of liar 61 or 96. 


Judge Advocate. 
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SPJ~X - CH 271661 	 lat Ind. 

Bl ABF11 JAGO. Washington 25 11 D. c•• 
MAR 211945TOI The Secretary of War. 

1. Herewith transmitted are the record of trial and the opinion of 
the Board of Review in the oaae of Major James N. Krueger (0-16393 ). 
Corps of Engil1eera. 

2. I concur in the opinion of the Board of Review that the record 
of trial 1a legally sufficient-to aupport the fi.ndinga and aente:noe and 
to warrant .ooutirmation of the aente:noe. Upon trial by general court
martial this officer waa fow:id guilty of beiJl& ~ and disorderly in a 
public place while in uniform at two different places during the same 
morning (Charge I - Specificatioll.8 l and 2)11 of wrongfully atrild.ng an 
enlisted man with his he.nd (Charge I - Specification 3 ), and of wrongfully 
imperaoD&ting ·a colonel by wearing the inaignia of that rank (Charge I 
Specification 4). all in violation of Article of War 96J and of beillg absent 
without leave for threedays. in violation of Article of War 61 (Charge II 
and its Specification). Hs was sentenced to be diamiaaed the aervioe. 
The reviewing authority re~d the record of trial to the court for 
reconaideration or the sentence with a via to mald.ng it less severe. but · 
upon rehearing the court adhered to the sentence already imposed. Th8 
reviewing authority_thereupon approved the sentence and forwarded the reoorcl 
of trial for action U?Jder Article ot War 48. In addition to the miaoomuot 
of the aocua ed u set forth above I have been officiall7 ad:ri.aed that ao• 
cuae4 since his trial absented himself without leave from hi8 organiza
tion at Fort-Knox. Kentucky on 7 l&a.rch 1945 and remained absent until 16 
March 1945. It is obvious tha.t this officer 11 umro~ ot his commiadon. 
I recommend that the sentence be confirmed am oarried into execution. 

3. Inolosed are a drai"t of a letter tor your dgnature 'tra.na:mitting 
the record to the President for hia aotion and a form ot Executive aotioza 
designed to carr;y into effect the abon reoommemation11 ahould auoh ao• 
tion meet with approval. 

~~.~~·-
3 Inola 	 MYRON C. CRAMER 

l. Record of trial 	 Major General 
2. 	Drtt ot ltr tor The Judge Advocate General 


Big Seo. of War 

3. Form of la action 

(Sentence confirmed. o.c.M:.O. 190, 9 Jun 194S) 
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WAR DEPARTMF..NT 
Anny Service Forces 

In the 0.f.tice ot The Judge Advocate General (157) 
WasI?,ington, D. c. 

SPJGN 

CM 271690 


8 FES 1945 
U N- I T E D S T A T E S 	 ) THIRD AIR FORCE 


) 

v. 	 ) Trial.by G.c.M., convened 

) at Venice Army Air Field, 
Second Lieutenant ALEXANDER ) Venice, Florida., 5 Decemoer 
F. WILLIAJ~N (0-573774), Air ) 1944. Dismissal., total 

Corps. . ) .torfeitlmts. 


OPINION or the BOARD OF REVIEW 
LIPSCOidB., 0 1CONIJOR and GOLDEN, Judge Advocates 

1. The Board ot Review has examined the record of trial in the 

case of the officer named abo:ve and submits this., its opinion., to 

The J~dge Advocate General. 


2. The accused was tried upon the following Charges and Specif'i 
. cations: · 

CHARGE I: Violation 'of the 96th Article of War. 

Specif'ication la In that Second Lieutenant Alexander F. William
son, Squadron o., 337th AAF Base Unit (CCTS F), being indebted 
to the First National Bank of Tam.pa., Florida., 1n the sum ot 
.forty-one dollars ($41.oo)., which amount became due and 
payable on or about 3 April 1944, did, at Tampa, Forida, .f'ran 
about 3 April 1944 to about 31 October 1944 dishonorab~ fail 
and neglect to pay said debt. 

Specification 2 r In that Second Lieutenant Alexander F. William
son*** did, at Sarasota., F:iorida,.on or about 18 July 
1944, with intent to deceive., -wrongfully and unlawi'lllly make 
and utter to J. T. Benefiel, doing business as the Cypress 
Club, a certain cheek in words and .figures as follows., to 
wits 

SARASOTA, FIA., .?~ 18 1944 No•..:_ 

.i.A.~$0~~ 
Granite Trust Co., Quincy., Maas. 

Pay- to the
Order ot _______ea..._s__h____________$20.00/100 

Tnnty- - - - - - - - - - - - - - - - - - - - - - - - -00/100 Dollars 

/s/ .llexander F. Williamson 
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and by means thereof did fraudulently obtain rran said J •. T. 
Benefiel, doing buRiness as the Cypress Club, twenty dollars 
($20.00) in cash money in payment of said check, he, t~aid 
Second Lieutenant Alexander F. Williamson, then well/knowing 
that he did not have and not intending that he shoufd have 
auf!icient .funds in the Granite Trust Company, Quincy, Massa
chusetts, for the payment of said ch!ck. 

Specification 3 ~ In that Second Lieutenant Alexander F. William
son*** did, at Sarasota, Florida, on or about 30 October· 
1944, wrongfully violate the provisions of Base Regulation 
No. 35-15, dated 29 September 1944, by going to Sarasota, 
Florida, without signing the Officers' Register in base head
quarters. · 

Specification 4: In that Second Lieutenant Alexander F. William
son*** did, at Venice Army Air Field, Venice, norida, on 
or about 1615, 28 October 1944, with intent to deceive Major 
William H. Borden, his superior officer, officially state to 
the said Major William H. Borden, that "he had been here all 
day and had been out on the range worldng with a detl\il of. 
prisoners", or words to that effect, which statement was · · 
lmown by the said Second Lieutenant Alexander F. Williamson 
to be untrue. · 

Specification 5: In that Second Lieutenant Alexander F. William
son*** did, at Nokomis, ll1.orida, on or about 28 October 
1944, wrongfully and unlaw:t'u.lly operate a motor vehicle, to 
wit, a Packard Coupe, at an excessive rate or speed, to wit, 
about 60 miles per hour, to the prejudice of good order and 
military discipline. 

CHARGE IIa Violation of the 61st Article of War. 

·Specification& In that Second Lieutenant AleJCander F. William
. 	 'son * * * did, 'Without proper leave, absent himself from his 

organization and duties at Venice Arrtr3' Air Field, Venice, 
Florida, from about 0800 28 October 1944, to about 1615, 28 
October 1944. · 

ADDITIOOL CHARGE I: Violation of the 95th Article or War. 

Specification: In that Second Lieutenant Alexander F. William
son * * * did, at Venice Anrr:, Air Field, Venice, Florida, on 
or about 27 October 1944, with intent to deceive v. B. Dixon, 
Colonel, Air Corps, his superior officer, officially state to 
the said Colonel v. B. Dixon that "At the present time I am 
indebted to the Tampa National Bank in the amount of $40.00 
due on a note which I have not paid and I am indebted _to the 
Cypress Club in Sarasota in the amount of $80.00. With these 
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exceptions I am free of all debts and have no outstanding 
obligations to any individual or organization.", 'Which state
ment was known by the said Second Lieutenant Alexander F. 
Williamson to be untrue. 

ADDITIONAL CHARGE II: Violation of the 69th Article of War. 

Specification: In that Second Lieutenant Alexander F. Wi] Ham-
son * * * having been placed in arrest at Venice Army Air 
Field, Venice., Florida, on or about 30 October 1944, did, at 
Venice Army Air Field, Venice, Florida., on or about l4 November 
1944, break his said arrest before he was set at liberty' by 
proper authority. · 

The accused pleaded not guilty' to, and was found guilty of, all Charges 
and Specifications. He wae sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority' approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution shows that the accused on 7 
January 1944 borrowed $100 .from the First National Bank of Tampa, , 
Florida., and,. as evidence of his obligation, executed a promissory note,; 
in that sum due 2 February 1944. On the maturity date he repaid only 
$20 and, in lieu of the balance, signed a new thirty day note for 
$80. On 2 March 1944 he defaulted but on 8 March 1944 he remitted 
another $20 and payment of the balance of $6o plus an interest charge 
or $1 ns extended to 3 April 1944. Nothing having been paid by ·him 
on this last date, the bank sent him several notices and letters which 
finally induced him to reduce his obligation by another $20 on 13 July 
1944. When during the ensuing weeks he failed to satisfy ·the remaining 
portion of his debt, the bank called the matter to his attention by a 
telegram on 17 August 1944 and, upon receiving. no response, appealed· 
to his Canmanding Officer, Colonel Vincent B. Dixon, in a letter dated 

· 27 Septemtier 1944 reading in pertinent part as follOW'S 1 

lfLieutenant Alexander F. Williamson, formerly located 
at Drew Field and 11'8 believe.now at Venice, does not respond 
to notices sent him regarding the balance or $41.00 due on 
his note which we hold. 

"We regret to bring so small a matter to your attention 
but inasmuch as Lieutenant Williamson continues to ignore 
notices, letters, and telegrams sent to him, n lmow or no 
othe~ course than to bring the matter to your attention for 
such.assistance as you may be able to render us in effect
ing collection" (R. 7, 24; Pros. Exs. 11 9). 

The colonel immediately intervened with the result that on 7 November 
1944 the accused paid his past due balance in full by money order {Pros. 
Ex. 1). 
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A check in the sum or $20 drawn on the Granite Trust Company o! 
Qlincy, Massachusetts, was executed by. the accused on 18 July 1944 and 
was cashed for him on that date by the Cypress Club of Sarasota, norida 
(R. 8; Pros. Ex. 2). Since his balance with the drawee bank at the ti.Im 
..as o~ $7.70, the instrument upon presentation was dishonored. Upon· 
being deposited a second time, it was again rejected {R. 9J Pros. Ex. 2). 
v-ben the Cypress Club demanded reimbursement, the accused stated that 
•he ll'OUld cane down and pay it", but he failed to keep his promise (R. 9). 
Although .he eventually satisfied the obligation by sending ~ a money 
order for the full amount or the check, he di~ so o~ after Colonel 
Dixon confronted him on 27 October 1944 with the following letter from 
Mr. Jack M. McCarel of the Cypress Club dated 25 October 1944r 

"This letter is ll?'itten in regard.a to Lt. Alexander 

. F. Williamson, 0573774•. 


"We are holding bad checks dated last July amount
ing to the sum or $80.00. We have talked to him on several 
occasions offering him reasonable terms to make these checks 
good. So far, he bas canpletely ignored us. 

"Col. Dixon, we would appreciate it very greatly if 

you could have a talk 1dth Lt. Williamson to see if you 

could arrange to have him make some effort toward payment 

o! these checks" (R. 10; Pros. Ex. 8). . 


After discussing his debts with Colonel Dixon, the accused on that 
day freely and voluntarily signed the .following statement: • 

"At the present time I am indebted to the Tampa 

National Bank in the amount or $40.00 due on a note 'Which 

I have not paid and I am indebted to the Cypress Club in 

Sarasota in the amount or $80.00. With these excepti~ns

I am free or all debts and have no outstanding obligations 

to any iJidi-r!dual or organization. 


I further state that it is JrIY' intention w liquidate· 

the above debts as follows: · ' . 


I will pay to the Cypress Club 

$20.00 on Monday, 30 October 1944. ,"\ 
(

20.00 on 2 December 1944. 
20.00 on 2 January 1944. 
20.00 on 2 February 1944. 

11hich will liquidate IrIY' indebtedness to the Cypress
Club. 
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I will pay to the Tampa National Bank 

$20.00 on 30 October 1944. 
20.00 on 2 November 1944. 

'Which will liquidate my indebtedness to the bank. 

I further state to the Venice Arm:, Air Field Co:mnander 
that unless unforseen circumstances of an exceptional nature 
arise, I will be able to meet all of the payments as outlined 
above." (R. 21-22, 25; Pros. Ex. 10). 

'.lb.e accused's representation as to his outstanding liabilities was 
false, for he then owed the American Red Cross at Venice Anq Air 
Field the sum of $loo (n. 23). · . . 

Earlier in the month a stonn had caused considerable damage to the 
four small arms ranges at that base •. Since there was need of an of
ficer to oversee the work of rehabilitation and since the accused "did 
not have anything to do at the particular time", Captain Abner I •. 
:Rappoport, the assistant to the Supervisor of Ground Training, "talked 
it ever" with him on 27 October 1944 and instructed him to report 
back the next morning between 8100 and 8:.3011 (R. 1,3). Although he ap
parently un:lerstood the order given him, the accused absented himselt 
from the Venice Amr:, Air Field the follow.ing day from s:oo a.m. to 
shortly after 4:00 p.m. · (R. 14, 16, 18-20; Pros. Ex. 5). At approxi
mately 4100 p.m. he was observed in his car about two miles north of 
Nokomis, Florida, proceeding in the direction of Venice. Although he 
was then in a zone in which the maximum speed was fixed at twenty-
five miles per hour, he was traveling at a rate which varied from fifty
five to sixty miles per hour. He -..as pursued through Nokomis and into 
Venice by a patrolman and arrested but imnediately released (R. ll-12; 
Pros. Ex. 4). · The only explanation offered by the accused was that "he 
was in a hurry because he was late ror work" (R. 11). 

At 4130 p.m. he was seen at the Venice A:rmy Air Field by Private 
William A. Flowers and Major William H. Borden (R. 161 20). According 
to the latter, the accused 

napproached me directly outside Colonel Hunt's office••• 
and asked me llhether I wanted to see him. I said, 1No, 1 but 
wanted to lmow llhether he was on the field that day prior to 
that moment. He said he was. I asked him why he didn't 
report to Captain Rappoport to go out on the ranges. He said 
ths,t he was out on the range ••• He said that he hadn't re
ported to Captain Rappoport because he hadn't thought it 
ll'OUld be necessary, but he had been out on the rsnge that day. 
He didn't specify what time, but it 1188 previous to the meet,
ing at Colonel Hunt's office. I asked him 'Whether he had been 
with Captain Rappoport's man, Fl.o1'9rs, or any other man. He 
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said .1No 1 , he was out on the range with a detail of prisoners. 
After which I instructed him to report to Captain Rappaport and 
explain those facts to him" (R. 20, 22). 

No prisoners were assigned to detail on the ranges on 28 October 1944 
(R. 18). 

Regulation No. 35-15 issued by Headquarters Venice Anny Air Field 
on 29 September 1944 stated that: 

111. Officers assigned to the Third Air Force on duty at 
this Base will sign out or in, as the case may be, lvhenever they 
leave ·the Base during duty' hours whether by .air or other trans
portation. 

2. Venice and the :immediate vicinity are considered the 
Base and no signing out will be required for trips to Venice, 
Nokomis, and places not more than ten (10) miles from the Base. 
For absence in Sarasota, Tampa, etc., officers must sign the 
register" (R. 21; Pros. Ex. 6). 

Although all officers at the base were "held responsible for compliance" 
with these explicit provisions, the accused, evidently in conformity' 
with the tenns of his arrest two days before for speeding, went to the 
sheriff's office in Sarasota, norida, on 30 October 1944 without first 
signing the register (R. 12, 21; Pros. Ex.?). . · 

As a result of his previous absence without leave, his false offi
cial statements, and his failure to make the payments promised in his 
statement of 27 October 1944, he was placed in arrest in quarters on 
31 October or 1 November 1944 and specifically instructed that he was 
"limited••• to going to the latrine and to the mess hall". This ar
rangement was shortly thereafter relaxed to permit him to visit his wife 
in Venice, Florida, between 3:00 and 4:00 p.m. each day (R. 26-27). 
Although this was the only authorized modification of his arrest, he ms 
seen at the Hotel Venice-Myakka in Venice, Florida, at approximate]J" 10:00 
.p.m. on the night of 14 November 1944 (R. 27-28). 

4. After being apprised of his rights as a witness, the accused 
elected to remain silent. The only testimony adduced on his behalf-was 
that of his wife, Mrs. Alexander Williamson. According to her, the 
accused, upon his transfer from Harrisburg, Pe~.nsylvania, to Venice, 
norida, had found it necessary to borrow money to pay her traveling 
expenses. Subsequently she had visited her sick aother in Redlands, 
California, and her railroad fare there and back to Venice had been 
paid by him. During the evening of 14 November 1944 she became ill 
while having dinner with him at the Venice Army Air Field. Because he 
feared that she ''might faint" he insisted upon accompanying her to the 
Venice-Myakka Hotel. At the time of the trial she was undergoing · 
medical treatment by a Major Winters (R. 30). 

6 
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5. Specification l of Charge I alleges that the accused "being 

indebted to the First National Bank of Tampa, Florida, in the sum 

of .forty-one dollars ••• , did· ••• .from about 3 April 1944 to about 31 


. October 1944 dishonorably 	fail and neglect to pay said debt." This 
offense was laid under Article-of rlar 96. 

In executing a new note in February of 1944 and in obtaining a 
further extension in March of 1944 the accused obviously camnitted no 
Jf.fense, for in each instance the bank for good and valuable consideration 
freejy and voluntarily accepted a new maturity date "Which superseded the · 
one originally fixed. Since his default must accordingly be calculated 
from 3 April 1944, his failure to ·pay covered a period of approximately 
seven months interrupted only by his remittance of ~20 on 13 July 1944. 
This delay was not of itself sufficient to constitute a violation of 
any of the Articles of War. As was said in I Bull. JAG, Jul.7 1942, 
p. 106, sec. 453 (13), · . . 

"The failure of~ i;>fficer to pay a pecuniary obligation 
or to keep a promise to do so is not a military offense unless 
characterized by dishonorable conduct, such as deceit or a 
.fraudulent design to evade payment. CM 221833 (1942)". 

Similarly in III Bull. JAG, January- 1944, p. 7, sec. 378 (3) it was 

held that: 


"Unless failure or neglect to pay a debt involves evasion 
or indifference to just obligations, there is no offense cog
nizable under the Articles of War.• 

XIII B.R. 61, CM 22076o, Fanning, and XXX B.P.. 137~. CM 246686, Bea-siey, 

are to the same effect. 


, 1here is nothing in the record to indicate that the accused had an;y 
income other than his pay as.a second lieutenant. Against this limited 
source he was compelled to draw not o~ for necessaries but for the 
unusual expenditures for railroad fare made by his ,rife. To quote from 
the analogous case of llII B.P.. 61, CM 22076o, Fa;ming, "It may have · 
been a serious error of judgment for accused to incur at this time ex
penses· for his wife's travel to his new station, but t,he expenses were 
legitimate•. Since, so far as the evidence discloses, the accused had 
no immediate means for the payment of his debts, and since no proof' of 
bad faith, deliberate evasion, fraud, or deceit has been introduced, his 
procrastbation in satisfying the obligation to the bank cannot fair1¥ 
be deemed to have been dishonorable. This conclusion.is not affected 
by his anission to liquidate the indebtedness on the precise dates 
promised in the statement of 27,0ctober 1944 which he had executed in 
the presence bf Colonel Dixon. Aside from the fact that· the delay 1n 
this instance was for the inconsequential period of five days, the re
presentations nre never transmitted to the bank and never relied upon 
by it. On this point the following language from. III Bw.l. JAG, Septem
ber 1940, p. 382, is pertinents 
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"There ~s no showing that the false statements were 
communicated to the bank, or that any specific promise of pay
ment ( other than t.rie note) was made to the bank • • • The f'act 
that accused !'alsely stated to his commanding officer that he 
had paid the debt does not, under the circumstances of the case, 
render his failure to pay the debt dishonorable ?f.i-thin the 
meaning of A.W. 95 or discreditable within the meaning of A.W. 
96. CM 254704 (1944). n 

The finding of gullty of Specification 1 of Charge I cannot according-
1:y be sustained. · 

6. Specification 2 of Charge I alleges that the accused, did, 
"with intent to deceive, wrongfull:y and unlawfully make and utter to 
J. T. Benefiel doing business as the Cypress Club, a certain check" in 
the sum of $20.00'dra'ffll. on the Granite Trust Company of Quincy, Massa
chusetts, "and by m~ns thereof did fraudulently obtain ••• twenty" dollars 
•••, he, the said Laccusei/ then well knowing tnat he did not have and 
not intending that he should have sufficient funds in the .Gaid bankJ 
for the payment of· said check. 11 This was set forth as a violation of 
Article of War 96. · 

"llhere, as here, the status of the accused's account results from 
his own acts, he is properly chargeable with knowledge of it": XXIX 
B.R. 325, CM 245908, ~. On the date on 'Which the check for $20 ,ras 
executed the accused had .only $7.70 on deposit with the drawee bank. 
Since;in the absence of any explanation, he must be presumed to have 
been familiar with the condition of his account, and since he evidenced 
bad faith by failing to redeem the instrument for more than three months, 
the only logical inference which can be drawn is that he intended to 
work a fraud upon the Cypress Club. Specification 2 of Charge I has 
been proved beyond a reasonable doubt. 

?. Specification 3 of Charge~- alleged that the accused did, "on 
or about 30 October 1944, wrongfully violate the provisions of Base , 
P~gulation No. 35-15 ••• by going to Sarasota, Florida, without sign
ing the Officers' Register in base headquarters". Specification 5 
o! Charge I alleges that he did, "on or about 28 October 1944; wrong
full:y and unlawfull:y operate a motor vehicle, to wit, a Packard Coupe,. 
at an excessive rate of speed, to wit, about 60 miles per hour, to the 
prejudice of good order and military discipline." These acts were 
stated to be in contravention of Article of War 96. The Specification 
of Charge II alleges tnat the accused "did without proper leave, abseri.t 
himself from his organization and duties at Venice Army-Air Field, 
Venice, Florida, from about 0800 28 October· 1944, to about 1615, 28 
9ctober 1944." This was set forth as a violation of Article of War 61. 

These wide~ differing offenses constitute successive aspects of 
one continuous transaction. For some reason, best known to himself, 
the accused absented himself without leave from the post on 28 Octob~r 
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1944• That he was not at his assigned place of duty is established 
targely by his pre-trial statement introd.J.,ced as Prosecution I s F.xhibi t 
No. 5 but in pa.rt by proof of his arrest'l'or speeding between Nokomis 
and Venice, Florida, at about 4:00 p.m. His remark at the time that 
"he was late for work" reveal~ that he was aware of his dereliction and 
was ar.xious to return to the Field before his absence was detected. 
The high rate of speed at which he was traveling was necessitated only 
by the promptings of a guilty conscience and was in direct conflict not 
only with the local traffic hws but with the national wartime policy af 
conserving gasoline and tires. Having been arrested for exceeding the 
speed limit fixed by the civilian authorities for Venice and Nokomis, 
Florida, he was apparently required to appear at the sheriff's office 
in Sarasota,. Florida, on 30 October 1944• Despite the plain language 
of Regulation No. 35-15 promulgated by Headquarters Venice Anr;y Air 
Field, he proceeded to Sarasota without signing.the officers' register. 
The regulation had been issued about a month before on 29 September 1944, 
and he was chargeable with notice of its contents, Specifications .3 and 
5 of Charge I and the Specification of Charge II have been clearly sus
tained. 

8. Specification 4 of Charge I alleges that the accused did on 
or about 28 October 1944, "with intent to deceive", make a certain 
false official statement concerning his whereabouts that day to Major 
William H._ Bord~~ his superior officer, "which statement was kno?m by 
the said Laccuseg; to be untrue." This offense was laid under Article 
of War 96. The Specification of Additional Charge I alleges that the 
accused did, on or about 27 October 1944, "with intent to deceive", make 
a certain false official statement concerning his outstanding liabilities 
to Colonel v. B. Dixon, his superior officer, "which statement was 
known by the said ./i.ccusei/ to be untrue." This act uas represented 
to be a violation of Article of War 95. 

Both Major Borden and Colonel Dixon were superior officers of the 
accused, and both l'/'8re acting in an official capacity when they inter
rogated hlm. The statements of the accused that he had been "out on the 
range with a detail of prisoners" and that he had only two creditors were 
obviously false and intended to deceive. '!hey could properly have been 
pleaded under either Article of Vfar 95 or 96. The making of both as 
set forth in Specification 4 or Charge I and in Specification of Addi- · 
tional Charge I is established beyond a reasonable doubt. 

9. The Specification of Additional Charge II alleges that the ac
cused, "having been placed in arrest••• on or about 30 October 1944, · 
did ••• , on or about 14.November 1944, break his said arrest before he 
was set at'liberty by proper authority". This offense was stated to be 
in contravention or Article of War 69. · 

Under the tenns of his ~rrest the accused was per.nitted to leave 
his quarters only to go to the latr:ine and to the mess hall and, during 
the hour between .3:00 and 4:00 p.m., to visit his wife in Venice, 
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Florida. Although these delimitations u.pon his activ-ities were care
fully and precisely explained to him, he was observed at a hotel in 
Venice, Florida, ·on 14 November 1944 at approximately 10:00 p.m. 
His wife I s testimony that he had accompanied her from the post to the 
hotel because of her sudden illness is not entitled to credence, for, 
'When seen on the night in question, he spent from ten to fifteen minutes 
"watching a game of cards". Had his only purpose "in coming to Venice 
been to assist his wife, he would have stayed 'With her until she was 
improved and then :immediately returned to his quarters. The Specifi 
cation of Additional Charge II has been clearly proved. 

10. The accused, -who is married, is about .31 years old. After at 
tending Cushing Academy from 1932-1935, he spent one and one-half years 
at Bates College and one year at Oxford Business College. He was em
ployed from December of 1936 to June of ~9.37 by Rozzy & Herocks of 
Boston, Ma~:sachusetts, as a sales campaign manage~, from June of 19.36 to 
Decem~r of 1937 by the Baker Extract Company of ~pringfield, lilassachusetts, 
as a salesman, and from 1938 to 1939 by the Travelers Insurance Company 
of Hartford, Connecticut, a~ an agent. From December of 19.38 to October 
of 1940 he was the o~ner of a tree moving and landscape business at 
1'1hite Plains, New York. He had enlisted service from 14 October 1940 
to 20 January 1943 when he was conunissioned a second lieutenant. He 
has been on active duty as an officer since this last date. ·_ 

11. The court was legally constituted. In the opinion of the 
Board of Review the record of trial is legally insufficient to support 
the findings of guilty of Si;eci.fication 1 of Charge I and legally suf
ficient to support all of the other findings and the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction 
of a violation of Article of War 95 and is authorized upon conviction 
of a violation of Articles of)Yfar 61, 69, or 96. 

Judge Advocate. 


Judge Advocate. 
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SPJGH-C:,! Z7l690 

Hq ABF., JAC<O, uashington 25, D. c. 

10: The· Secretary 0£ War. 
·. 

1. Herewith transmitted for the. action 0£ the President.are 
the rec.ord of trial and the opinion 0£ the Board" 0£ Review in the 
case of Second Lieutenant Alexander F. Williamson (0-5737'.74), Air 
8orps•. 

2. I concur in the opinion of the Board of' Review·th~t the 
record of trial is legally insu££icient to support the findings of· 
guilty of Specification 1 of Charge I and legally sufficient to support 
all of the other findings and the sentence a.:1d to warrant confirmation 
thereof.· I recommend that the sentence be confirmed but that.the for
feitures im..,osed be remitted and that the sentence as thus modified be 
ordered executed • 

.:,. Inclosed-are a draft of a letter for your signature, trans
mitting the record to the President £or his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

.3 	 Incls MYRON C. CRA..\fER . 
I Record of trial Major General . 
2 Op Bd of Rev w/JAG Ind The judge Advocate General 
3 Form of action 

(Findings of guiltT or Specification l of Charge I disapproved. 
Senten~e confirmed. but forfeitures remitted. o.c.11.0 •. lSl,
16 Apr 194S) . . .. 	 . 
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f:'AR mPA:::=:T!.:EI:'r 

Arey Service Forces 
In the Office of The Judge Advocate General 

Washington, r.c. 

3fJGN 
CI.I 271731 

2 f£8 1945 
liNITEr. STATES ) 

) 
65T:I I:'iIW·fTRY II'v"ISIOK 

v. ) Trial by G.C.}:I., convened at 
) Ca;n.p Shelby, 1.lississippi, 8 

Technician Fifth Grade HEI\TRY 
L. COOPt~:'{ (35248677), Privat.a 

) 
) 

December 1944. All: 
honorable discharee, 

Dis-
total for

~U,.L'l'E.:-t P.EEV'ES (3.3661260), Pri ) feitures and confinement for 
vate HaH.'\ffS E. LAYfn.El'/'CE (35736498), ) life. Penitentiary. 
Private EJmESl' :RO.'mEH, JR. ) 
(33899484), all of the 880th ) 
Quartermaster Gas Supply ) 
Company. ) 

~VIEW' by the BOARD OF REVIa:r 

LIPSCO:,'.?., 0 1CONNOR .and GOLDEI;, Jud~;e Advocates 


1. The :Soard of Review has examined the record of trial in the 
case of the ~oldiers named above. 

' . 
2. The accused Technician Fifth Grade Henry L. Cooper was tried 

up·on the following Charge and Specifications: 
\ 

CHAilGE:· .. Violation of the 92nd Article of Yrar. 

· Specification 1: In that Technician 5th grade Henry Cooper, 
880th Quartermaster Gas Supply Company, did at Camp 
Shelby, Mississippi, on or about 18 October 1944,.forcibly 
and feloniously, against her m..11, have carnal knowledge 
of Johnnie Lee Craft, a female. 

Specification 2: In that Technician 5th grade Henry·cooper, 
880th Quartermaster Gas Supply Company, did, at Camp 
Shelby, Mississippi, on or about 18 October 1944, aid 
and abet Private Earnest Crowder, Jr., Private Howard 
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Lawrence, and Private ";\"alter Reeves, feloniously and 
against h~r will to have carnal lmowledge ot Johnnie 
_Lee Craft, a female. 

The aoc'ltsed, Private ,1alter Reeves, was tried upon the toµo'ffing 
Charge and Specifications a • 

CHARGE& Violation of the 92nd Article of War, 

Specification la In that Private Walter Reeves, 880th Quartez:
master Gas Supply Company, did at Calli) Shelby, Mississippi, 
on or .about 18.0ctober 1944, forcibly and feloniously,
against her 'Will, have carnal knowledge of Johnnie Lee 
era~, a !emale, 

Specification 21 In that Private Walter Rocveo, SSOth QUArter
master Oas Supply qompany,_ did, at Camp Shelby, M111i1aippi,
?nor about 18 October 1944, aid and abot Friv1t1 Ern11t 
Crowder, Jr,, Private Howard t,wrenoo, end Corporal Honey
Cooper, feloniously and a;ainat her will, to havo ON"nAl 
lcnowlodse of Johnnie Loo Cra!'t, 1 !'em{!!.l@, 

The aocumcd,Privato Howard n, I.Awrono@, wg~ tri@d upgn th~ tol
lowil'li Charge- and Spocitication11 · 

CHAROE1 Violation 
' 

of the 92nd Artiolo or w~r,. 
Sptc1.t.'ication l1 In thAt Friv~te Hew~rd UiWl'§M@, ~~0th 

Qu&rtormA:-,itor au Supflly CoflWgey, dia,_ ~t 01u¥1 ~h~l°©~', 
N11niacippi, on or About l8 Oetob@r l~44, filr@iijly M§
.t'olcniou@l~,, a:Mnlit h@r wJ.U, hlav@ e1u•ngl lm@wl@~@ er 
Johnnio L@o Crgft, g f@m~l@, 

.-, Sp~cificgUon 21 (011~,rr@nd tiy r@vi@WifllJ ~l:ltl'rnrHy), 

Th@ AOOU!i@d, Privl!t@ }l:grn@§t e:Jrgw€!@r' Jrq We§ tri@€i Y¥J€lfl \fl@ 

foUomng OM~fi@ 1md ~p@eit:l:egtieM 1 _· 


OHAROliil Vitfl.eU@H er th@ ~2nd -ArU@l@ @f War, 

Dp@eitlMUen 11 In toot Mvert@ iarn@§t Qrgwd@r, Jr., §§~th 
.QY1u•t@rma§t@r (JA§ ~Yllil~ t:l€lfflflarcy=, Qig1 at ~mil ~n@l~1

· , W:H1u~p1, en @r f!0011t u g@'ti@~@r l~Mt, f@r@i@~ i!fl@ 
, t@llw:@Y§!f, A~Mfl§\ 001' wiU, flaV§ @arnal lm9Wl@9§@ @r 

i@hmli~ t@@ ,~,art, a f@mal@, 
. . 

~F@g1fi@et1gn ~, In thAt rrtvet~ Earn@§~- ~rmvg~r, ~PJ §§@tfl
Qygrt@rmMt1n" (}e§ §YFfl-¥ ,Qgmpqrw, rn:A 1 at 8altll? ~n@l~, 
M113§i§§ippi, @fl QI' gggyt l§ g@T!99@F l~At, e,\g· gng &9@\ 
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Priv'3.te Walt er 3.eeves, Friva te IIO\"f:c:.rd Lavrrence, and 
Corporal ;:enry C:oo:rer, feloniousl:" and a;;ainst her will 
to have carnal knowledce 'of ~ohnnie Lee Craft, a female. 

Each of the accused r;leaded not r:;u:i.lt:,r to, and was found 1:;,rilt:,, of, the 
Cr1ar:;es and the S_p9cifications thereunder. ill of the accus3d. ;verc sen
ter..cer5 to bo (tl;:;hor.or3.bly ciischar6ed th3 service, to forfeit all pay and 
&llouar:ces due or to becone due, :.>.r,.ci to be confir,eu. at r,arc. labor, at 
such place .:i::; the rsvierinc authority rr.ight direct, i.'or the tenn of their 
natural lives. The reviewing authority ciis2r,:proved t,:o fir,cing of guilty 
of Specificatin:n 2 in tl-:e case of accusec :i:Tivab !~oward Lawrence; cisap
provec. so rm:.ch of th3 :inciing of ::;tilty of each S,xJci;'ication nur.iberoc: 2 
in the cases of the other three accu.s_ed as involved a findin;: that t:iey 
die. aid and abet' the accu.s3d Pr'l vate Eow:,.rc Lc::·.Tsnce to ha·,0e c?.rnal 
knowledGe of Johnnie Leo ~raft', a femah; a:;:proveo tne s1ntences iq:,osed 
l:.!)on alJ four accused; d:;si.gnated the Uni.toe) States .i-en:i.tJntiar.:r at 
Atlanta, Georgia, as the place of conf:i.ne,,:ent; and .for\':arded t0_c re
cord of trial for action under Article of 7:ar 50}. · 

3. Th0 evicience for the prosecution sh°'vs tl:C1t :~is::; Johnr.ie foe 

Craft, colored, anci. the :.i.sses.I!:louise and:-::tiiel Smith, ter cousir.s, 

c.ttended n dance at ti1~ 3srvice C:l;.;.b at Canp Shelb;t, ..=..::is3i:r:~i, _0::1 


tne d.::_;:..,,t of 13 Octob2r 199,. (R. 13-15, 24, 35, 37, 47), .~:::o·J'.t 11:30 

:p.~. tlley set out for a r.e.::irby bus stop accosp1:'.TLted, o:.· t.hrec 11 boy::i 11 


ir,.cluelir:e Friv-?te John Leo Blake, who a1t:1ou.;:;h mnrrieu and tl,e .father 

. ,)f a cnild, re.:ardeci :,i.ss Craft .:is his "c;irJ. friend" (;(. 10, 1/4-17, 
:.3-;.4, 37, 47). Ti1is;y '::a:.'.'e fol1C1,ed o:," a .:roup of sol6:i.3::'.'G v1:1030 or:i.
e,inal nUJ7!ber ·,r~is variot,sly esti:,-1ntec1 at fror.: ten to tw0nty (:;. J.7, 38). 
lU11on.:; th':l .::;rovp i\·3re · 'i'0c11nician l'ifth :Jr2cie ~fon~, L. Coorer, 1-'riV[:tc 
'?alter Tte-:ves, ?r::.vat8 '-!m:ard La-.·:rence, and Pr:i.vate Larn•:i2t :~rov;d.cr, Jr., 
the four accus~d (_~. 17-18, 25, 39). 

~··foen th~ tJ-:ree girls and their escorts entered the ;-rood.en 11 hut 11 

which servee: 3::; s. bus stop, the soldiers tra:l.lin6 tnem s.l'so crov,c.ed into 
the enclosur-a (:,. 17, ;.4, JS, 56; Pros. Ex. A). After sor::e seven minutes 

· :J.s3 Craft anci '.iss ~lcuise Sr.i.:i.th and t:Oeir corr.panions walked out lea.-vir.g 
.--1.S3 ~.thel Erri. th and her friend behind. 3ome of the sokier3 irnmeciatelJ" 
pursued the t~·ro derartinz couples. Observing that t.r.cy were aiain beil"'.g 
followed, I'.iss Craft and Private Blake reversed their course acic: returned 
to the bus hut. 3or.ie of the soldiers continued after ~lou:i.se Jmi tr: anrl 
i'::er escort; .the remainder, consti tutinc "quite a number", r'3rr.ained at 
the heels of ::3lake and i.:iss Craft. In the meantirr.e Ethel S;r.ith and 
her cor.ipanion haci. left, takinz 2till a third entoura.se of soldiers wit11 
them (tl. l?, 24, 38-39). 

1:iss Craft and Fri'Vate Plake seated themselves on a bench in 
tho bus hut. Their pursuers, who had incroasac'. in number, waited out
side &.nd watched. ::n about five minutes tile accased ::::.oeves entered and 
placed himself in front of, or b1::side, I':'iss Smith. Atout a ~.ozen others 
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flocked in after_ him•. Reaching over, he attempted to pull, her dress t 

up to the middle of her thigh. She 11asked him not to," got up, and 
sat down on Private Blake's lap· (R.;18,.25, 39-4<?, 48). . 

Reeves seized her by the throat, "mashed on it" lll'ltil she could 
hardly breathe, and,. with the assistance of two men, threw her tQ the : 
floor. Jointly with\the accused Cooper he tore her "pants" from her body· 
and, while Cooper and either the accused ~wrence or· the accused Crowder 
seized her legs, spread them apart, and pinned them down, he "topped" 
her, inserted his penis in her vagina., and had sexual intercourse ;d th · 
her (R. 18-19, 27-28, 31, 40-41). Miss Craft struggled, screamed1and 
begged for mercy, bµt to no avail. 'Whan Reeves was done, his example 
was followed successively by Crowder, Lawrenc9, and finally Cooper. Each, 
completed an act of intercourse with her while her. limbs were firmly' · 
held by two of the other accused_(R. 18-21, 28, 33, 40-43, 49-50, 58). 
Blake made no attempt to summon help because ·"there was no one in the 
company at that time. All the boys.were asleep and there were no lieu
tenants. Some of them was down at the Service Club, and the rest of 
them at the PX" (R. 28). · 

Privat3 First Cl.ass Clarence E. · Mahan, a white soldier, who 
happened to be passing by the bus hut, observed about thirty-fiveix>, 
forty c'olored soldiers gathered around it., heard a girl "hollering", 
and decided to investj:gate. Crawling up a ladder at the back of the 
structure, he "stuck Lhii/ hea~ in" and witnessed on9 of the assaults.· 
1!:i.ss Craft v.ras pleading, "Please don't soldier" - "Oh, God help me". 
A soldier warned her to 11 Hush your mouth because Lawrence is going to' 
keep this up until you do" (R. 57, 60, 62)~ D:iscending to the ground, 
Mahan walked to the front of the hut, met the accused CrOW"der, en-· 
gaged him in conversation for apout fifteen minutes, and loudly said, 
among other things, nr just came off duty from the stockade, and they're 
holding a.m.:m in the stockade for the same thing they are doing here; it 
better cease" (R. 58, 60). Then the bus arrived, Mahan boarded it and.,.· 
upon being conveyed to the bus station, reported what he had seen to the 
r.ilitary police (~. 59, 70). 

1:ear.while, when Cooper had "got up", he and the other three ac
cused and all their audience "walked out" leaving :tass Craft prostrate 
on the floor "breathing hard". Blake returned i.n a few minutes and, ·with 
the aid of a soldier named Burleson, picked her up, guided her across the 
street, end "leaned her up against the telephone pole". After giving · 
her 11a half a dollar" with which to 11 catch the bus11 , Blake joined a con-.· 
voy which was leaving for Atlanta that night. 'Among those who ac-om
panied him was the accused Reeves (R. 21-23, 29,.32-34, 43, 53). After 
they had departed, a jeep drew up alongside Miss Craft, and the dri.~er · 
invited her to enter.saying., "There's two girls down.here, named Elouise 
and Ethel, and they told me to tell you to come on down". She accepted 
and was driven to the ca~p bus station, where she was eventually found 
by the military police vrho had been summon~d by Private l~ahan (R. 43-44, 
54, 59, 64). Althou:h she had not up to this point intended to make a 
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complaint, she now accompanied them.to their headquarters and signed a 
formal statement (R. 54, 59,.64, 69). Upon its completion she was taken 
to the regionaLhospital for examination•. Her clothes were then "di:.
ruffle d and dirty" and "torn up a little bit", and she appeared to be 
11mildly" "nervous and upset" (R. 35-36, 59). In answer to the doctor's 
question she admitted that she was not a virgin. Nothing was said by 
her about having been choked, and no lacorations, abrasions, or bruises 
were discernible on her body. Her sexual organs contained. a bloody dis
charge, the product of ir.enstruation, and also some spermatic fluid, 
which indicated "recently held intercourse" (R. 35-36, 50-51). 

. . . 
Between 18 October and 25 or 26 October 1944 an anonymous note 

was received by military police headquarters naming the accused Crowder, 
La~Tence, and Reeves as her ravishers. Th~ir statements later involved 
the accu:.e:i Cooper (R. 66, 69). All four were accordingly placed in 
"lineups" and, upon being viewed by !.iiss Craft, were positively identified 
by her as her assail.ants (R. 44-45, 55, 64-65, 67). Crowder was apparently 
easy to remember because he had "two gold front teeth" and nredcish hair" 
(R. 53, 66). 

4. The accused, after being appraised of their rights as witnesses, 
all elected to remain silent. Two witnesses were called on their be
half. Private favid Temple,ton, Jr., testified that the first Saturday 
night after 18 October 1944 he was present at a conversation between· 
ria.ss Craft and the accused Lav-1rence. Followine soir.e s:nall talk,- she 
stated that "I 1 ::n going to find out them guys that imposed on me the 
other night -r.- -r.- {~ I know one of their. ,:· -;:- ,; Thats one of them in yonder 
with that red hair". Despite these remarks, she did not accuse Lawrence 
nor evidence any signs of having recognized him (n. 72-73,-75). Yfuen 
she walked aw[;.y, Lawrence repeate::l wh3.t she had said to Crowder who 
innnediately declared that, "I know goddam well it wasn't me; I know I 
ain't raped no girl"-(?.. 74). Upon having 1-'.iss Craft pointed out to· 
him, Crowder followed her and 11 told her he wanted. to talk to her". Her 
only reply was, 11You better co on off; Y.O~ ain't cot nothing to say to 
me" (R. 73-74) • 

The other witness for tha defense, Private 1.'."illiam C. Rodgers, 
Jr., had spent about an hcur and a half rith Private Plake on t~e Satur
day night before the trial and had shared most. of four quarts of beer 
with hir.i (R. 75-76, 78-79.) Their conversation was sumrrt>.rizcd by Pri
v~te Rod[;ers as follows: 

11I was talkinz to him, asking him a few questions on the 
case, feeling him out to see what I could learn from him. 
~inally, he broke down anc: told me that the girl's name is. 
John."1i.e Lee C:p.i't. Fler real name is ?ranees, I also learned; 
not Johnnie Lee. I asked him what was she to him-was she his 
v:ife, girl, or what? :~e said she wasn't ar.:rthing to him:; that 
if her and him got anything out of. this case, ffihat is •money 
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out of'the Govenunent.!] then she·intended to marry hir:J.. 

* . * * "I asked him why he, being colored-and all of them, 
the girl and all-why didn 1t they try to iron it out; it 
was foolish trying to get money out of the Government. He 
said no, they didn't see it that way. I asked him; 1Do you 
rccl.ly think those are the boys?' He said, 1I 1m not sure., 
I said, 'Still you aren't going to press charges you aren't 
sure of?' He said yes, Cooper once did something to him at 
another ca~p, at another station, that he always had against 
him; and he I d swore that he I d get even vd"th him $omehow, 
and this seemed to be the ,best chance he had. · 

* * * "He said that if he wanted to, he could set Reeves and 
the other three free, with some knowledge that he had; but 
in doing that it would also set Cooper free, and before he'd 
see Cooper come out free he'd rather send them all up. 

* * * nffi;i.ss Craft wai7misled by Johnny Blake" (R. 77, 83). 

Prior to this discussion P.odgers and Blake had never met. Rodgers' pur
pose in broaching the subject was to aid Cooper vdth whom he had become 
friendly while both were incarcerated in the st9ckade (R. 75, 80-83). 

5. Private Blake, upon being recalled as a witness for the prose
cution on rebuttal, admitted that he.had spoken to Rodgers on the Satur
day before the trial but stated that the co:iversation had lasted only 
five or ten minutes and had nevar touched upon his relationship with 
Miss Craft nor upon the merits .of the ca::io against the four ·accused 
(R. 85-87., 89-90). The entire conversation was _qescribed by Blake as 

follows: · :'. 


'".'fell, he stopped me. Ha said-I was talking to· another 
boy; and this other boy, he asked me,. he said, 1Blake., what 
are you doing here so early? 1 I told him, 1I· got a telegram 
to come back from my furlough. 1 He said., •What for?• I said, 
1I don't know; I guess for this trial. 1 He said, 11'/hen is it 
coming up? 1 I said, 'I don't lrnow. 1 · Rodgers spoke up·. He 
said, 1! 'm a witness on that case .too. 1 He said, •When is 
it cor.rl.ng up?' After he told me he was a witness, I told 
him, 1The way I understand it, it's coming up Friday.• 
That's all" (R. 89). · 

Blake had once been a prisoner at Camp Gordon, Georgia, and Cooper had 

guarded him. Blake, however, was ~not mad at anybody" (R. 92). 


6. The Specifications numbered 1 of the identical Charges against · · 
· the four accused allege that. each did., ."on or about. 18 October 1944, · 
forcibly and feloniously, against her will have carnal knowledge of 
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Johnnie Lee Cran, a .female". The Specifications numbered 2 of the 
identical Charges against the accused Cooper, Reeves, and Crowder, 
as modified by the action of the reviewing authority, allege tm.t 
each did on the same day "aid and abet" the other two "felonic,ui1.;r 
and against her will to have carnal knowledge of Johnnie Lee Craft, 
a femaleit. These acts were set forth as violations of Article of 
War 92. 

"Rape is the unlawful carnal knowledge of·a woman by force 
and without her consent". Although the record is replete with incon
sistencies, all of the substantial and essential elements of the of
fense have been proved beyond a reasonable doubt. Such conflicts in 
the evidence asdo exist, and they are plentiful, relate t.o minor 
circumstantial details. and are attributable to the· ignorance and low 
mentality of several of the witnesses. Stripped of these-nonessential 
minutiae, the bald facts are that the four accused followed the prose
cu.rtrix into the bus hut, thrt-J"N" _her to the floor., and, overcomir.g her 
resistance and disregarding her outer.,. ravished her one after the 
other in the presence of a crowd of b;dctators whose callousness can 
be described only as brutish. flheth~r the other three accused aided 
and abetted Lawrence or whether he aided them as originally.alleged 
in the Specifications numbered 2 of each Charce is of no consequence. 
These Specifications add nothing to the Specifications numbered l, 
for anyone who aids and abets the commission of rape is himself guilty 
of that crime as·a principal to the same extent as the actual perpetra
tor; III JAG Bull. pp. 61-62, sec. 450. Be that as it may, La11rence 
has been shown to have personally had intercourse with the prosecu
trix "by force and without her consent" and is therefore himself a 
perpetrator of rape. 

Although the prosecutrix may not have intended to complain 
and would perhaps have not done so. had she not been in effect ap
prehended by the military police, this circumstance alone can -pro
vide no com.tort to any o.f' the accused. Prompt complaint to the 
authorities is a mere evidentiary circumstance pertinent to the issue 
of. consent, and, when the. record, aa here, shows both the mSJd:a~ 
resistance and outcry which could reasonably be expected und(:: tne 
conditions prevail~ng, the prosecutti.;c' good faith has been aati.s- · 
factorily established. Although cop;ng l'lith the overpowe~ng mi~ht 
of at least three of the accusedvshe never ceased to. struggle an"! her 
screams were audible at a distance 1.,o Private llahan•. This display of 
opposition to the lust of the four accused effectively refutes any 
possible imputation of consent. That she did not travel directly to 
the authorities was probably due to the same benighted intellectual 
state as characterized p.er:attackers. · All of. the Specifications of 
each of the Charges numbered· I as ai,proved by the reviewing authority 
have been su~ained. 

7. The record shows that the accused Private Earnest Crowder, 
Jr., age 19, Private Howard R. Lawrence, age 19, Private Walter Reeves, 
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age 28, and Technician F.Lfth Grade He:nry L. Cooper., age 22, were 
respectively inducted on J3 November 1943, 19 November 1943, 3 
January 1944, and 24 March 1944 for the duration of the war plus 
six months. The service was entered by Cooper and Lawrence at Fort 

··Benjamin Harri son, Indiana, by Reeves at Roanoke, \'irginia, and by 
Crowder at Baltimore, Maryland.· None of the four accused had aey 
prior military record. · 

. . 
. 8. Th~ court was legally constituted. _No errors .injuriously 
affecting the substantial rights of the .accused were committed during 
the trial.· In the opinion of the. Board of Review .the .record. of trial 
is legally·· sufficient to support the findings of guilty and the sen
tence and to warrant confirmation thereof. A s~ntence of death or 
imprisonment for life is mandatozy upon conviction of a violation of 
Article of.War 92. 

~. i~dg9_Advocate, 

-~~~ • , Judge Advocate, 

..··.,:J~-~
1 . ~~, ; . , Judge Advocate •. 

. ·---. - . . -----····-------··---------------

(Sentence ordered executed, by' order of· the Secretary of War. 
o.C.LO. 74, 22 Feb 194S) ' - ·.- -··-· · ·,. .... 
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(177)'WAR DEP.A.Ll.T~NT 
Artey' Service Forces . 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 2:/1737 

23 JAN 1945 
UNITED STATES ) SECOND AIR FORCE 

v. 

I
Trial by G.C.M., convened at 
Colorado Springs, Colorado, 


Second Lieutenant DAYLON 4 December 1944. Dismissal 

E. CHAFIN (0-774942) , Air . and total forfeitures. 

Corps. 


OPINION of the BOARD OF m.'VlE'il 
TAPPY, GAMBRELL and THEVET:HAN, Judge Advocates 

l. The Board·of Review has examined the record of trial 
, 

in the 
·ease of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · • 

·2•.The accused was tried upon ;he following Charges and Specifi 
cationsa 

CHARGE Ia Violation of the 96th Article of War. 

Specification& In that Second Lieutenant Daylon E. Chafin, 
222nd J.rmy Air Forces Base Unit, Combat Crew Detachment, 
did, on or about 20 October 1944, at or near Tucumcari, 
New Mexico, wrongfully violate paz:agraph 16' {l), Army 
Air Forces Regulation 60-16, 6 llarch 1944, by flying a 
B-17 type military aircraft of which he was pilot, at an 
altitude or less than lQOO feet above trees, buildings or 
otller obstruction to flight. 

CH&RGE Ila Violation of the 95th ~tiele of War. 

Specification: In that Second Lieutenant Daylon E. Chafin, 
***,did, on or about 29 October 1944, at Arm:, Air Base, 
Ardmore, Oklahoma, with intent to deceive Lieutenant Colonel 
Francis c. Cartaglia, officially state under oath to him, the 
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said Lieutenant Colonel l"rancis C. Gartar,lia, that he, 
the said ~econd Lfoute:::iant Ds.ylon E. Chafin, had not b_een 
in the vicinity of Tucumcari, l/ew I.~exico, since 15 August 
1944; that he had never buzzed t1\e town of Tucumcari, i'iew 
!Jiexico ; that he did not violate flying regulations over 
Tucumcari, Hew li:exico and that he only flew within the local 
area on 20 October 1944, or words and statements to that ef
fect, which statements were known by the said Second Lieu~ 
tenant Daylon B. Chafin, to be then and tnere untrue. 

He pleaded guilty to Charge I and its Specific&tion; guilty to the Speci
fication of Charee II; not guilty to Charge II, but guilty of a violation 
of the 96th Article of ·1iar. He was found ruilty of Charge I and its Speci
fication, euilty of the Specification of Charee II, not guilty of Charge II, 
but guilty of a violation of the 96th Article of ,,ar. Ho evi-dence of previous 
convictions was introduced. He was sentenced to dismissal and total forfeitures. 
The reviewing authority approve~ the sentence and forwarded the record of trial 
for action under Article of har 48. 

· 3. On 20 October 1944, at about 5 or 5:30 in the afternoon, a B-17 · 
bomber flew over ·the to'\'/n of Tucumcari, New r:iexic9. The nur.iber of the plane 
was observed by several persons on the ground and detP.rmined to be 0551. The 
plane was flovm over the business and residential sections of the town four 
or five times at a height of less than one thousand (1000) feet, and variously 
estimated to be from t·nenty (20) feet above the tallest buildings to five 
hundred (500) -feet above the. ground (R. 7-11; Pros. Exs. 1, 2, 3, 4, 6). A 
B-17 airplane No. 0551 was based at Ardmore Army Air Field, Ardmore, Oklahoma, 
on 20 October 1944 (R.. 13) and accused, who ,vas stationed at Ardmore Army Air 
Field (:a. 63-64), vias the pilot of this plane and made the flir:ht over 
Tucumcari, New luexico, on that date (R. 37-52, 54-60, 64, 72, 73, 75-76). 

On 29 October _1944, Lieutenant Colonel Francis c. Cartaglia, A.J, 
acting assistant inspector general, detailed to investigate the low flying 
incident occurring on 20 October 1944, interviewed several persons in 
Tucumcari and then went to Ardmore where he interviewed accused (R. 12-13). 
Accused's ri6hts were fully explained to him and thereafter he made a sworn 
statement concerning the incident. He told the investigating officer tha~ 
he had not been in or over the vicinity of Tucumcari, Hew Mexico, in either 
automobile, train or military aircraft, since 15 August 1944, when he last 
visited his home on authorized leave. He further stated that he had not 
violated flying regulations near or over Tucumcari and that on 20 October 
1944 he had not flown out of the local flying area of Ardmore, Oklahoma 
(R. 13-14; Pros. Ex. 4). On 31 October 1944 the same investigating officer 
having interviewed accused's crew members and made further investigation 
which tended ~o implicate accused in the low flying violation, interviewed 
him a second time (tl. 17-18). At this interview accused was again duly 
warned of his' rights and elected to make a further statement. He told the 
investigating officer that he did pilot an airplane over the vicinity of 
Tucumcari, New Alexico, on 20 October 1944, but flew at an altitude of ap
proximately 500 feet; that he did not buzz the town; that he did not fly 
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over the town, but flew around the edge of it·four times. He admitted 

that he had been briefed on local flying regulations, but could not 

remember having seen or read AAF regulations prohibiting low flying 

(R.. 17-20; Pros. Ex. 5). • 


4. rurs. Dorothy Floeck 'lloodard, lllrs. Gerald Floeck, Iiir. Hershel 
H. Finley, tlr. St. Clair L. Drady, all flyers, and Mr. Clella 11. Cory, 

President of the Tucumcari Chamoer of Commerce, all of whom are residents 

of Tucumcari, New Mexico, testified for accused by deposition (Def. Exs. 

A, B, C, D, E)". Each of these. persons observed a B-17 flying around the 

outskirts of Tucumcari, not over the to.in, on the afternoon of 20 October 

1944 and the altitude of flisht was variously estimated to be from 700 fe~t 

to 1200 feet. The testL~ony of four other witnesses for defense, viz: 

R. Iv,. Doughty, F. C. Parker, V. W. Paul and P. fl:. Johnson, all of Tucumcari, 
established that a large airplane flew over the residential and business 
districts of Tucumcari on the afternoon of 20 October 1944, but did not in 
their estimation descend to an altitude of less than 800 feet from the 
..::round at any time (.H.. 22-37). Two of accused I s crew, Second Lieutenant 
Albert E. 'ldckland and ?light Officer Harry D. Kennedy, who accompanied 
accused on this flight 20 October 1944, testified in substanc.e that their 
airplane was flown in the vicinity of the town of Tucumcari on the dl.te in 
question, but that it was flo.m around the town and not over the populated 
~istricts. During their flight they passed over the home of accused's 
sister and were sufficiently low to observe three persons standing outside 
her house, and some children running around a house across the street. 
Lieutenant Tiickland estimated their altitude to be about 800 feet above 
the ground and Fliz:·ht Officer Kennedy estim_a.ted it to be about 300 or 400 
feet above the town viater tower (R. 37-63) •. 

After having his rights as a witness fully explained, accused. 
elected to be sworn and testify in his own behalf (R. 63). iiith respect 
to the Specification of Charge I accused testified that Tucumcari, Hew 
r,:exico, was accused I s home town. On 20 October 1944 Ardmore Army Air 
Field, Ardmore, uklahoma, was his station, he having been transferred there 
ori 23 August 1944. On 20 October 1944 he made the fli5:ht .in question and 
was pilot of the plane. The flight was set up as an instrument training 
mission for the purpose of training the co-pilot in instrument flying (rl. 64). 
After flying for some time .following the take off, the navigator (Lt. \lickland) 
informed accused that he was outside the local flying area and approximately 
midway between Ardmore, Oklahoma and Tucumcari, l{ew l1,exico. as they had. 
previously been told that no more leave would be granted and he desired to 
see his home town again, he flew to Tucumcari. 1ie took ov~r the controls 
as the plane approached Tucumcari and began to let down (R. 64). The plane 
was flown arou."ld and across the town of Tucumcari five times and vras flmrn 
at times as l~n as 500 to 600 feet from the ground (R. 65-66). Accused 
could see people on the streets and members of his family were outside the 
house and aware of the fact that accused was flying the plane (rl. 66-67). 
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Hith respect to the Specification of Charge II accused said 

he was not accustomed to being interviewed by a lieutenant colonel and 
that he was nervous when Lieutenant Colonel Francis C. Cartaglia first 
talked with him about the incident. He got the impression that the 
investigating officer was interroeating him about a violation of local 
flyinp; or flying outside of the local area. iie denied that he had flown 
over Tucumcari to avoid whatever punishment or discipline might have been 
imposed upon him for flying outside the local area. Then as the question
ing continued it began to dawn upon him that low flying over Tucumcari was 
probably involved. He was undecided whether to stick to his denial, but 
finally decided to stick to what he had previously said. Vlhen the investi
gati~g officer interviewed him the second time and he realized fully what 
the investigation was about, he told the officer his first statement was 
erroneous and that he had flown o.ver Tucumcari on the date in question (R. 67
71). 

5. The court called as _witnesses two of accused's crew, Technical 
.Sergeant ·,dlliam T. Lane, aerial engineer and Corporal tiounford Griffith, 
ball turret gunner, each of whom flew this mission with accused 20 October 
1944. Bach of these witnesses testified that accused as pilot of a B-17 
type Army aircraft flew over the town of Tucumcari, New .Lexico, 20 October 
1944 and estimated their lowest altitude in so doing·to be about 200 or JOO 
feet from the ground (R. 72-76). - · 

6. The evidence clearly establishes that the accused deliberately 
and intentionally flew a B-17 type Army aircraft over the·town of Tucwncari, 
Hew Lexico, on 20 October 1944 at an altitude of less than 1000 feet above 
obstructions to flight contrary to paragraph 16a (1) of Army Air Forces 
Regulations 60-16, dated 6 l1iarch 1944. Such evidence fully supports the 
court's finding of guilty of the Specification, Charge I.. . 

The evidence also demonstrates that on 29 October 1944, when 
interviewed by Lieutenant Colonel Francis C. Cartaglia, investigating of
ficer, accused, with intent to deceive, told Lieutenant Colonel Cartaglia 
that he had not been in the vicinity of Tucumcari, Hew l\iexico, since 
15 August 1944, and that he did not buzz the town or violate flying regu
lations by flying low over the :to\·zn on 20 October 1944. ,;;hen interviewed 
again by this officer on 31 October 1944, accused then admitted that he had 
flown low over the toviri of Tucumcari on 20 October 1944, and also admitted 
that his first statement was false. 'The uncontradicted testimony of all of 
accused's crew members and numerous persons living in! T~cumcari also prove 
the falsity of accused's first statement to the investigating officer. True, 
accused recanted two days after making the false statement and. told the 
truth. This is a circumstance for consideration of the confirming authority, 
but it did not condone or purge the offense. The facts here do not bring 
this case within the opinion of the Board. of ~teview in Ci,l 231119, Lockwood, 
18 B.R. 139. There the alleged false answer was caused by reasonable·mis
understanding of the question and a true answer given when the purport of 
the question was understood. Here the false statement was made willfully 
and -viith the intent denounced by.Article of War 95. The evidence sustains 
the court's finding of guilty of the Specification of Charge II. 

7. Attached to the record of trial is a petition for clemency, 
dated 11 December 1944, addressed to the Commanding General, Second Air 
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Force, Colorado Springs, Colorado, signed by 82 persons who are described 
in the letter transmitting the petition as 11 the leading business and 
professional men" of Tucumcari, liew Z.;exico. 

. 8. Accused is single and will be, 21 years of ar;e 23 March 1945. 
rte graduated from high school.in 1942 and thereafter was employed for 
short periods by American Telephone and Telegraph Company, Denver, 
Colorado, as a lineman constructor and later by Consolidated Steel 
Corporation ·or \almington, California, as a scaler. He enlisted in the 
Air Corps 'Z7 February 1943, was later enrolled as an aviation cadet and 
upon completion of the prescribed course of flight tr~ining at Stockton 
Army Air Field, California, he was commissioned a second lieutenant, Army 
~f the United States, 15 April 1944. · 

9. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 
the opinion of the Board of ~eview the record of trial is legally sufficient 
to support. the findings of guilty and the sentence and to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation of 
Article of riar 96 and is mandatory upon conviction of a violation of Article 
of i'iar 95. 

·,l.u~L:..u·(l~'L--'·a.11o:d4t1-1Ji...J:tt.:;Z,;i,QU::,~:;.:..::;.. __, Judge Advocate• 

.,,,41-J~~=--~.::;..;..~___·v..-~:ic·;x.;::::·-=---"-J-----' Judge Advocate. 
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SPJGH-CM '2:71737 1st Ind 


Hq ASF, JAGO, Washington 25, D. C. ffe8 194:i 

TO: The Secretar:, or Viar 

l. Herewith transmitted for the action of the President are the. 
record of trial and.the opinion or the Board or Review.in the case of 
Second Lieutenant Daylon E. Chafin (0-774942), Air Corps. 

2. I concur in the opinion o:f' the Boa.rd of Review that the record 

of trial is legally sufficient to support the findings of guilty and tha 

sentence and to warrant confirmation of the sentence. 


J. The accused on 20 October 1944 intentionally flew a B-17 type 
Army airpl!lne over the business and residential sections o:f' Tueunicari, 
New Mexico, at an altitude of less than 1000 feet above obstructions to 
flight contrary to paragraph 16a (1) of Army Air Forces Regulations 60-16, 
dated 6 March 1944. On 29 October 1944, when interviewed by an officer 
detailed to investigate this incident, with intent to deceive, accused 
told this officer that he had not been in the vicinity of Tucumcari, New 
Mexico, since 15 August 1944, and that he did not buzz the town or violate 
flying regulations by flying low over the town on 20 October 1944. He was 
sentenced to dismissal and total forfeitures. There is attached to the 
record a petition for clemency, dated ll December 1944, addressed to the 
~om.manding Gene·ral, Second Air Force, signed by 82 persons who are described 
in the letter transmitting the petition as the leading business and profes
sional men of Tucumcari, New Mexico, There is also attached to the record 
11 Memorandum !or The Judge Advocate General dated 18 January 1944, from 
Lieutenant General Barney M. Giles, Deputy Commander, Army Air Forces, in 
which General Giles recommends that for the offense ot violating !lying 
regulations the sentence be commuted to a forfeiture of accused's pay in 
the amount of ~75 per month for nine months. Considering the recommendation 
of General Giles and the fact that.the other offense of which accused stands 
convicted ( false official statement) was an outgrowth o:f' the low flying 
incident, apparently occasioned by accused's immature thoughtlessness, I 
believe a reprimand and a forfeiture of accused's pay in the amount of 
$75 per month for nine months would be appropriate punishment for the two 

.offenses 	involved. Accordingly, I recommend that the sentence be confirmed, 
but that it be commuted to a reprimand and a forfeiture of accused's pay 
in the amount of $75 per month for nine months and that the sentence as 
thus commuted be carried into execution. 

4. Inclosed are a draft of a letter for your signature, transmit
.ting.the 	record to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. 

--1-v---r-·~ ~ 
4 Incls 	 .f.l.rmoN C. CRAMER 

1. Record of trial Major General 
2. 	 Memo fr Gen Giles The Judge Advocate General 


18 Jan 45 

J. Dft ltr for sig S/W 6 
!±__.___ .Form of action 

( Sentence confirmed but commuted to reprimand and forfeiture or $75 
per month for nine months. G.C.M.O. 117, 5 Apr 1945) 
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WAR DEFAR'.IMENT 
Army Service Forces 

In the Office of The Judge Advocate General (183)
Washington, n.c. 

SPJGQ 
Cll Z717t$ S 1 JMJ t94S 

UNITED STATE-S 	 ) FAIBFIELD Am TIDIDHCAL 
) SERVICE CO/MAND 

v. 	 ) (Fonnerly FAIRFIELD A.Ill) SERVICE cm,MAND)Second Lieutenant JOHN F. ) 

REESE (0-566501), Air Corps. j Trial by G.C.M., ccnvenM at 


Wright Field, Dayton, Ohio, 
) 14 December 1944. Disr.1.:i.ssal. 

OPINION of the BOARD or ?EVIEW 
ANDP.EWS, :FREDERIQK and BIER1':P., Jud~-, Ad·,ocates. 

- - - -·- - - - - 
1. The Boord of ~eview has examined the record of trial in the 

case of the officer named above and au.bro.ts this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the foD.owing Charges e.nd Speci

fications: 


CHA.'F?.GEa Vio:Lg,tion of the 61st Article of War. 

Specificationa In th::.t Second Lieuten.'lnt John F. Reese, 

Air Carps, 40Zlth ,Ax,ny· ilr Forcos Basa Unit, did; 

without proper '.I.eave ab.sent himself from his r,roper 

station at :'Tright N.eld., Dayton, Ohio, from about 

4 Novamber 19/.4 t.o about 11 November 19!.4. 


A!:'DITIONAL CHA.JlGE: Violation of the 61st Article of War. 

Specification, !n that Second Lieutenant John F. Reese, 

A:ir Corps, 4020t,h Army Air Forces Base Unit, did, 

without proper leave absent himself from his proper 

station at Wright Field, Dayton, Ohio, fran about 

11 September 1944 to about 18 September 1944. 


He pleaded guilty to and was found guilty of the Charges and Specifi 
cations. No evidenco of previous convictionc was introduced. He was 
sentenced to be dismissed the service. The reviawini s.uthoriey 
approved the sentence and .forwarded the r acord of trial !:0r action 
under Article of 17ar 48. 
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J •. ···The ·cnly evidence introduced by the prosecution consisted 

of two duly authenticated extract copies of the mornjng report of 


. the 4020th AJ:F Bas<.? :]rl:1:t, (Hq ATSC). The !irst was fer 17 Novel'li>er 
19-44 l.rrl shov:~: accused ltDy to AY{OL 0730 11 Sept 44," and "AWOL to 
dy 0730 18 Sept 4411 (Pros. EX. l). The second was for 6 November 
1944, shOi'f:lng accused "Dy' to AWOL, 0'730, 4 Mov li4," and for 11 
November 1944, showing acc~.$ad 11.A.'?fOL to dy, 0730, 11 ~!ov 44" (Pros. 
Ex. 2). 

4. The accused., after having his rights explained to him., 

electe::d to take the f:hlnd and testify in his 011?1 behalf, st...a.ting 

that he was single,. twenty-four years of age., and had enlisted in 

the Regular f..rmy on .3 July 1940. He ms made a technical sergeant 

on l se,tember 1941, served as first sergeant., and was commissioned 

in 1942 .from officer candidate school ?.t Miami Beach. He served as 

Assistant Civilian Personnel Officer, and subsequently worked in 

tho stat.istic:il control office of the Central Procur~ant District 

in Detroit, and he served as Area Adjutant with additional duties 

as Civilian Personnel Officer, Civ:1.lia.n Payroll Officer, :Motor 

Transportation Officer., Mail Officer, Co.nnunications Officer., and 

doing s one spacial services work in Cleveland (R. 8-10). Ol 12 

June 1944 accused was assigned as Chief of Services Unit. of the 

administrative branch of the Persona.J. Equipment Branch at Wright 

Field where, to use his words, "there wasn 1t much of anything to do., 

consisted of supervision over the man -:.mit,. two jeeps am an oza.

lith machine" (R. 10). Accused was dissatisfied with the job and 

requested nore respcnsibili ties and a request by him for transfer 

was refused. In ex-pl.aining_why he went absent without leave, he 

stated: 


11It was ju:.t that I hadn1 t any real duties or real 
responsibility s:tnce :'.: hid been assigned to the field; 
actc1 C.!!7 the job I had in the Lab had been perfol'.'l:led 

' 	by a CAF-2 '!)afore I arrived here at the field; just. 
didn't seen right that that was the place, didn•t have 
anything to do, just co:ne in each mornine and kill time, 
just started growing on me, wasn 1t any work, couldn't 
do. anything, come in a.rd set there, possibly sort a little 
mail occasionally when it c:ania in" (R. 11). 

Ha submitted ·his resignation as an officer en 29 September and another 
officer -was assigned to repl.s.ce him., leaving him with nothing to do. 
He absented himself without leave for the same reasons on 4 Novanber 
1944. He desired to get baok into the Reg1.1lar A.rm:, as an enlisted 
man because he thought h~ could do more far the war effort than :tr 
-was doing (R. 12). 

2 
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On cross-examination, accused stated that he h:l.d gone to 
Detroit from 11 September to 13 Ser+,e.11ber and had gene to shOl'fs, 
read, arrl "went around the c ity11 • He knew ,mat he was doing and 
kne1'l' better. When lie went to Detroit ae;ain w.1.thout leave on 4 
November he !mew that char~P.s wore being investigat~d against hil"I 
for the former absence. He 1:new that his conduct did not merit any 
snbsta.ntie.l assignment of trust for the government. He declined to 
say 1·;11cre he had been living prior to 11 September 1944 or after 
he came back on 18 Septanber 1944, and the authorities on the field 
did not. know where to find hi.11 other than during the do.;r (R. 13-15). .. . ' 

5. In addition to the morning report entries, l'lhich were not 
q-..iestioned, the accused freely and voluntar~ admitted his unauth
orized a'bsences both by his plea of guilty and 'by his testimony. 
The findings of the c curt were :fully warranted by the evid ance. 

6. Accused is 24 yea.rs of age. War Depu.rtment records reveal 
that he is a tdgh school graduate and worked as a messenger' for the 
W'cistern Union Telegraph Company and as a steam fit terrs helper in 
Toledo, Ohio, prior to enlistment in the .service as a private en 3 
July 19,40 at Fort Hayes., Ohio. 01 28 ~tober 1942 he ms carunissioned 
a second lieutenaJ?.t in the Army of the United States, having gi,,.du
ated f'rom the Army Air Forces Officer Candidate School at Miami Beach, 
Florida. · · · - ' 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. The Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence an:i to warrant· confiraation of the santence. Dismissal 
is authorized upcn conrlcticn of a violation of Article of War 61. 

v~~~.~ge Advocate. 

ge Advocate. 
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SPJGQ-CM 271769 1st Ind 


Hq ASF., JAGO., ,Washington 25, ·n. c. 

TO: The Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
·second Lieutenant John:·. Reese (0-566501), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient", to support the findings of guilty and 
the sentence, and to warrant confirmation of the sentence. The ac
cusedIs conduct in absenting hjJnself without leave for seven days each 
time on two separate occasions within a three month. period and without • 
any reasonable justification, together with the fact that he has so, ab
sented himself on other occasions and has been inatterrt".ive to his duties 
and unsatisfactory in the perf'ormance thereof, demonstrates that he is 
not suited for canmissioned service. I recommend that the sentence be 
confirmed and carried into execution• 

.3. Incl~ed are a draft of a letter for your signature, transmit
ting the record to the President for his .action, and a form of Executive 
action designed to carry into effect the foregoing recomm·endation, should 
such action meet with approval. 

~ c:::.. - ~-"-~~....a_..... 

.3 Incls MIRON C. CRAMER 
Incl 1-Rec of trial Major General 
Incl 2-Drft of ltr for The Judge Advocate General· 

sig of S/w · 
Incl .3..Fonn of Action 

(Sentence confirmed. G.C.M,O. 124, 5 Apr 1945) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
(187)Washington, D.C. 

SPJGK 

CM 271803 


.- 5 JAN 1945 

UN.ITED STATES 	 ) .A:R1R GROUND FORCES 

) REPLACEMEN! DEPOT NO. 2 


v. 	 ) 
) Trial by G.C.M., convened at Fort 


Private JOSEPH H. ROONEY - ) Ord, California, 18 December 1944. 

(31432129), Company G, ) Dishonorable discharge and confine

Fourth Replacement Regimeat ) ment for seven (7) years. Federal 

(Infantry), Army Ground ) Reformatory, El Reno, Oklahoma. 

Forces Replacement Depot ) 

No. 2, Fort Ord, California.. ) 


. HOLDING by the ~ OF REVIll'I 
LYON, HEPBURN and WYSE, Judge Advocates. 

1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. The evidence is legally sufficient to support the findings of guilty 
and the $entence. The sole question to be considered is the propriety.of 
designating a Federal reformatory as the place of confinement. 

Confinement in a Federal correctional institution or reformatory 

is authorized only when confinement in a penitentiary is authorized by law 

{CM 220093, Unokel, CM 222093,. Kiser, 13 B.R. 263J CM 224649, Woodall, 14 

B.R. 173). Confinement in a penitentiary is not authorized by Article of 

i1ar 42 for committing a lewd and lascivious act upon a. minor female child 

under the age of fourteen, with the intent of gratifying the aexual desire 

of the person eommitting such act, the offense of which accused herein wu 

found guilty. This offense, although punishable by imprisonment for a. term 

of from one year to life under the laws of the State of California., where 


"it was committed, is not recognized a.s a.n offense of a civil nature by 8:tJ:¥ 
statute of the United.States of general application within the continental 
United States or by a.ey law of the District of Columbia (CM 210762, Valerosa, 
9 B.R. 3451 CM 224649, Woodall, 14 B.R. 173). 

3. For the rea.sons stated the Board of Review holds the record of 

trial legally sufficient to support only so much of the sentence as in

volves dishonorable discharge, forfeiture of all pay and allowances due 
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or to become due, and confinement at hard labor for seven years in a place 
other than a penitentiary, Federal reformatory or other correctional insti 
tution. · 

Judge Advocate. 

1st Ind. 

War Department, J.A.G.o., 
JAN 5 ~~ 

TOa .Commanding Officer, 
Army Ground Forces Replacement Depot No. 2, 
Fort Ord,· California. 

1. In the case of Private Joseph H. Rooney (31432129), Company G, 
Fourth Replacement negiment (Infantry), Army Ground Forces Replacement Depot 
No. 2, Fort Ord, California, attention is invited to the foregoing holding oi 
the Board of Review that the record of trial is legally sufficient to support 
only so much of the sentence as involves dishonorable discharge, forfeiture 
of all p~ and e.llowa.noes due or to become due, and confinement a.t hard labor 
for seven years in a place other than a penitentiary, Federal reformatory, or 
other correctional institution. Upon the designation of a place of confine
ment other than a penitentiary, Federal reformatory, or other correctional 
institution you will have authority to order the execution of the sentence. 

2. IDien copies of the publish order in this case are forwarded to 
this office they should be a.ooomparued by the foregoing holding and this in
dorsement. For convenience of·referenoe and to facilitate attaching copies 
of the published order.to the record in this case, please place the file 
number of the record in brackets at t.he end of the p~blished order, as follows a 

(CM 271803 ) •. c:. • ~ ......--•--.._ 

J.vron c. Cramer, 
Major General, 

Incl. The Judge Advocate General. 
Record of trial. 

- 2 

l 

http:order.to


WAR DEPARTMENT 
Army Service Foroes 

In the Offioe of The Judge Advooate General 
Washington, D.C. 

(189) 

SPJGK 
CK 271859 

11 JAN 1945 

UNITED STATES ) ARMY AIR FORCES 
PROVING GROUND COMMA.ND 

v. ~ 
) Trial by G.C.M., convened at Eglin 

Second Ueutenant CR.lRLE3 -) Field, Florida, 14 Deoem.ber 1944. 
H. MANNING (0-816136), Air Dismissal a.nd total f!>rfeiturea. 
Corps. ~ 

-------·--·------------------OPINION of the BOA.RD OF REVIM 
LYON, ID:PBURN and ll>YSE, Judge .A.dvooatea. 

1. The Board of Review has examined the reoord of trial in the cue or 
the officer named above and submits this, its opinion, to The Jtdge Advocate 
General. 

2. The aooused wu tried upon the following Charge and ~pecifioationsa 

CHARGE& Violation of the 96th Article of War. 

Speoifioa.tion lt In that Second Lieutenant Charles IL llannj.ng, .Air 
Corps, did, at Eglin Field, Florida, between 8 September 1944 
and 2 November 1944, then knowing or having reaaon to believe 
that he had contracted a venereal diseaae, wrongfully tail to 
report this raot ·to his oommanding officer without delay, in 
violation of ArrJw Regulations 40-210. 

Speoifioation 2 a (Finding of gullty dbapproved by the reviewing 
authority). 

He pleaded guilty to the Charge and Specifioation 1 thereof, but not guilty 
to Speoifioa.tion 2. He 1r8.8 found guilty of the Charge and both speci.tioa• 
tions. No evidence of an:y previous conviction wu introduced. He wu sen
tenced to be dismissed the service, to forfeit all pay and allowancea due 
or to beoome due, and to be oonfined at hard labor tor nine months. The re
Tining authority disapproved the findings u to Speoitioation 2, approTed 
only so muoh of the sentenoe as provided for dismissal and total forfeitures, 
and f'onrarded the reoord of trial tor aotion umer Artiole of War 48. 

z. The reviewing authority hart.ng disapproved the tindinga ot guilty 
ot Speoitioation 21 onl7 that part of the evidenoe which relates to Speoi• 
.tication 1 will be reviewed. Al& to Speoifioation 1, the undil!lputed evidence 
disoloses that from April 1944 to 2 NoT8lllber 1944 the aoouaed, a seoond 
lieutenant, .Ur Corps, and member of the 610th A:rrq Air Foroea Base Unit, 
was stationed at Eglin Field, Florida. He lived in the Ba.ohelor Officers' 
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Quarters at AirdrOlllO 3. During October 1944 the oonduot ot the aoouaed 
aroused. the suspioion of his tel101' officers ainoe he a.bete.ined from using 
the oonventiona.1 urinal in the Bachelor Officers' Quarters and ha.d stopped. 
taking s~ers with the other officers a.a be had in the pa.at (R. 18, 29, 31). 
On 16 September 1944 the aoouaed asked a fellow offioer, Second Lieutenant; 
Dougla.s Bryce Welch, about the symptoms of venereal diaeaae (R. 46 ). On 
20 September 1944, acoused was taken by Lieutenant Welch to DeFuniak Spring•, 
Florida, for the stated purpose of seeing a doctor to learn whether or not 
h.e had a venerea.l disease. On 23 or 25 September 1944 a aimilar trip wu 
ma.de {R. 47,49 ). At this time the accused indicated to Lieutenant Welch 
that he might have a venereal diaea.se, am stated tha.t he wanted to be sure 
before "turning himself in" to the military- authorities. Lieutenant Weloh 
told accused that he should have "turned himaelf in to the medical·a.uthoritiea 
on the .field• (R. 49). On or abo.ut 31 October.or 1 November 1944 the ~c
cuaed' a oororoanding officer, Captain Thomas s. Currie, Air Corps, apoke to 
the accused about the possibility ot his having a venereal disea.se a.nd when 
the latter denied tha.t a.eythin.g ,ru wrong with him Ca.pta.in Currie ordered 
him to appear before the flight surgeon for a medical examination {R. 50, 
57). Accused was examined on 2 November 1944 by Captain Frank A. Dolce, 
:Medical Corps, and his ailment was diagnosed u syphilia. The a.couaed we.a 
foun:i to have involuting primary ayphilia and early se·conda.ry syphilia. 
de ha.d a chancre and severa.1 other lesions and his sexual organ was notice
ably larger than usua.l (R. 60 ). The medical officer testified that 1n the 
wiual case of syphilis, external symptoms (chancre) would have appeared 
approximately £our weeks before the examination (R. 61); this officer a.lso 
testified th&t the state of the accus'ed's diaea.ae on the date ot his examina-· 
tionwa.s contagious (R. 61). The a.ccusedwu hospitalized and readily sub
mitted himself to medical treatment and has been discharged from the hospital 
(R. 53, 56. 66). The court took judicial notice of the p-ovisions of Change 
2, AR 40-210. dated 16 March 1943, which provides a 

11 (1) Duty to report. • A-q individual who knows that he 
has contracted, or has reason to believe that he ma:y have oon
tra.oted. a. venereal dileue will report the fa.ct to his commalld• 
ing offioer without delay- in order that proper medical treatment 
may be gi~en. Trial by oourt martial or other disoiplino.~y ~ction 
for failure to report is discretionary- with the commanding officer. 
Persons in the military service will not be subjected to trial by 
oourt martial or other diaciplina.17 action upon charges of having 
failed to take prop~lactio treatment &i'ter illioit oexual inter
course, of having contracted venereal disease, or ot having thus 
beoo:me inc~pacitated for duty." (R. 79) 

The acouaed did not testify and no evidence wa.a introduced by th• defense. 

The legality of aocuaed'a conviction of the Charge &nd Specification 1 thereot 

is obvious. Ria plea of guilty 1a fully supported and confirmed by the un

diapu_ted evidence. which shows that the aoou,_ed at the time alleged in the 
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1Speoifios.tion and while stationed at Eglin Fieldi Florida, knowing or having 
reuon to believe that he bad oontraoted a venereal disease, wrong.fully and 
contrary to .A.~ 40-210 quoted above, failed to report hia condition to his 
oonnna.nding offioer JA required. Such conduct olea.rly.constituted a violation 
of Article of Wa.r 96 (CK 240324, B.R. ~6, PP• 19, 23). 

4. War Department records show that aocuaed 1a 22 year, a.nd, 7 months 

old and single. Ha did not attend college. He enlisted as an aviation cadet 

2 October 1942 and was commissioned a aecond lieutenant, Air Corps, Arm;( of 

the United States, 3 November 1943, and ordered to active duty a.s of that 

date. 


5. The oourt was legally constituted and had jurisdiction of the person 

and the offe113e. No errors injur~ously affecting the substantial rights of 

the aoouaed were oommitted during the trial. In the opinion of the Boa.rd of 

Review the record of trial is legally sufficient to support the findings of 

guilty'as approved by the reviewing authority and the sentence and to warrant 

confirmation of the sentence. Dismissal is authorized for a violation of 

Artiole 01' v:ar 96. 


Judge Advocate. 

. ~1. f.
J [, ..,~~Jn {'cl II A l's Judge Advocate. ~··, ..t:; " ......~: ~··\..A.--'l.-'"- • 
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SPJGK • CM 271869 . lat Ind. 

Eq 	At,F, JAGO, We.shington 25, D.C. JAN 3 0 194S 

TO, ~he Secretary ot War. 

1. Herewith transmitted for the action of the President are the 
record of trial eJld the opinion of the Board of Review ia the case of 
Second Lieutenant Charles H. Manning (0-816136 ), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings of guilty asap
proved by the reviewing authority 8.Ild the sentence a..nd to warrant con
firmation of the-sentence. Under all the circumstances in this cue, 
it is recollUllended that the sentence be confirmed but commuted to a repri 
mand and forfeiture ot $25 pay per month for three months. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a. form of Executive ac• 
tion designed to. carry into effect the recommendation herein.above :ma.de, 
should such action meet with approval. · 

~ -·~tJ - -. ~ .'----~~ 
MYRON C. CRAMER 
Major General 
The Judge Advocate General. 

3 Inols 
1. 	Record of trial 
2. 	Draft of ltr for 


sig Sec. of Wu 

3. 	Form of Ex action 

(Sentence as approved by reviewing authority confinned but commuted 
to reprimand and forfeiture of ~25 per month for three months. 
G.C.}.:.o. 99, 24 Mar 1945) 



WAR DEPART},IBNT .(193) 
Arnry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 271889 

3 MAR f94S 
UNITED STATES 	 ) .Ti-IIRD AIR FORCE 

) 
v. 	 ) Trial by G.C.1.1., convened. at 

) Esler Field, Louisiana, z:) 
l:iiajor THEOOORE L. BARBER.A ) Novanber 1944. Ili.smissal. 
(0-396355), Air Corps. ) 

OPINION of the BOARD OF REVIffl 

Ul'SCOMB, O'CONNOR and MORGAN, Judge Advocates 


1. The recotd of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CH.AR.GE: Violation of the 95th Article of War. 

Specification l: (Finding of Not 	Guilty). 

Specification 2: In that Theodore L. Barbera, Major, 372d 
Fighter Group, Pollock Anny Air Field, Alexandria, 
Louisiana, did at the vicinity of Chester Street, Alex
andria, Louisiana, on or about 9 September 1944, will 
fully and ,\Tongfully expose himself in an indecent 
manner to public view by opening the door of his auto
mobile while seated therein without his trousers in the 
presence and full view of lliss Thelma Lawson, Alexandria, 
Louisiana. 

Specification 3: In that Theodore L. Barbera, Major, 372d 
F..i.ghter Group, Pollock Army Air :F'ield, Alexandria, 
Louisiana, did in the vicinity of Chester Street, 
Alexandria, Louisiana, on or about 12 September 1944, 
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willfully and wrong.fully expose homself in an inde
cent manner to public view by opening the cbor of his 
automobile wb.ile seated therein without his trousers 
in the presence and .full view of Mrs. w. I. Rebauche, 
Alexandria, Louisiana. · 

.. 
Specification 4: In that Theodora L. Barbera, Major., .372d 

Fighter Group, Polloc:C A:rmy Air Field, Alexandria, 
Louisiana, did at the vicinity of Chester Street, 
Alexandria, Louisiana, on or about 9 Septenber 1944, 
wilfully and wrongfully expose himself in an i:idece~t 
man.,er to public ··view by opening the cbor of his auto
mobile while seated therein without his trousers in the 
presence and full view of Miss Lorene Kalona, Alexandria, 
Louisiana. · 

Specification 5: (F.i.nding of not guilty). 

The accused pleaded not guilty to the Charge a.~d all the Specifications and 
was found guilty of the Charge and Specifications 2, 3, and 4. He was sen
tenced to be dismissed th3 service. The reviewing authority approved the 
sentence and forwarded the record of trial for action -llllder Article of War 
48. 

J. The evidence for the prosecution concerning the Specifications 
of which the accused was found guilty shCl'S that about 7 :15 on the 
morning of 9 September 1944, Itrs. Thelrila Lawson was standing on Chaster 
Street in Alexandria, Louisiana, endeavoring to secure bus transportation 
to Camp Claiborne, Louisiana. Vlhile she· was waiting for transportation 
eshe observed an automobile with an anny officer seated in it which was 
parked in front of an apartment house. In view of her need for transpor
tation to the place of her employment she approached the car and asked 
the officer if he was going to Camp Claiborne. The officer's reply was 
"No11 • Tha witness observed that "he looked blank and peculiar" (R. 12). 
Sha thereupon left the ·car but then turned back to explain to the offi
cer that her only reason for asld.ng if the officer was goir.g to Camp 
Claiborne was because she desired transportation to her place of employ
ment. Shortly thereafter as she. was walld.ng along the street she heard 
a car coast along the curb and stop. As she looked back she saw the of
ficer whom she had previously questioned sitting in the car clad in a 
shirt but without trousers and with his sexual organs exposed. She de
finitely identified the officer as being too accused (R. 9-12). 

On the same morning at about 7 o 1clock:, as Miss Lorene Kelone 
was walld.ng, along the same street described above, the accused stopped 
his car by the curb and "started to get out, and he didn't have anything 
on but a shirt" (R. 26). - The witness i.mm!ldiately jumped behind the car 
and ran across tb3 street and on down the block (R. 26). The 'Witness 
did not see the accused's sexual organs (R. 27). 
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• On 12 September 1944 at about 7:15 in the morning the accused 
repeated his conduct o;f 9 September by appearing without any trousers 
before Mrs. W. I. Rebauche as she was walking along Jackson Street in 
Alexandria, Louisiana.. After exposing himself to the witness accused 
departed and she was not certain whether or not his sexual organs were 
exposed (R. 18-25). 

Following tbe presentation of the- above testimony, the pro_secu
tion presented as its w.i.tness Captain Robert J. Bernucci, Chief of the 
Neuropsychiatric Section; Station Hospital, who testified that he had 
given the accused a neuropsychiatric examination on 20 Sept~er 1944• 
He testified further that as a result of this e.xar.rl.nation he felt that 
the accused was sane (R. 32). He then qualified this statement by ex
plaining that, "From the legal standpoint he was sane. That doesn't 
necessarily mean that he had full control 0£ his faculties"· (R. 34). 
The witness was then excused by the court upon tha assurance of defense 
counsel that he would recall Captain Bernucci as a defense witness (R. 35). 

4. As a character witness for the accused Lieutenant Colonel Sa~ 
Wilkins Westbrook, the acct.i.sed's commanding officer, testified that he 
had rated the accused superior on two occasions and had recently recom
mended the· accused for promotion to the rank of lieutenant colonel. He 
also testified that he had associated with the accused socially and that 
his actions in society were "fine" (R. 40-42). Lieutenant Colonel· James 
L. DJ.nn., Di.rector of Administration, testified that the accused's work 
had been excellent (R. 73-74)• The prosecution and the defense stipu
lated that if lLajor Ralph G. Taylo~, 372nd Flight Group, Pollock Army 
Air Base, were present he woold testify that he had associated ,..j_ th the 
accused socially on many occasions and that "at all times the accused 
acted in a gentlemanly manner" (R. 74). By stipulation the accused's 
"AGO Form 66-2, Officers• Qualification Record" was presented in evi
dence as Defense Exhibit 1. This record shows that the accused has been 
given one efficiency rating of very.satisfactory, one efficiency rating 
of excellent, and six efficiency ratings of superior (R. 42). 

The accused, after his rights relative to testifying or re
maining silent had been explained to him, elected to t esti.fy. He ex
plained that he applied for aviation cadet training in April 1939 and 
was commissioned as a second lieutenant in July 19-40. He was assigned 
to the 20th Pursuit Group and was stationed at Moffett Field but later 
moved to Hamilton Field, California, where a new squadron was organized. 
At this time volunteers for Alaskan service were called £or &nd the ac
cused volunteered. He arrived in Alaska in February 1941 where he served 
as a fighter pilot engaged in intensive training in combat, navigation, 
and formation flights until 7 December 19~. The day af'ter the Japanese 
attacked llitch Harbor he was drafted 1d.th the squadl:on to Cole Bay in 
the Aleutians, where he spent the next six months in patrol interception 
work. In October 1942 he became assistant A-3 of the 11th Air Service 
Command in which capacity he remained until he left Alaska in February 
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1944. Upon returning to the United States, he was assigned to the 372nd 
Flight Group of which organization he was deputy group commander, air 
inspector., and ground flying safety officer. After the incidents in
volved in the prosecution of this case had arisen, he had been given an 
opportunity to resign from the service but did not avail himself of such 
opportunity because he was ·attached to the Amy and wanted to remain in 
its service (R. 75-80). 

Captain Bernucci., after being called as.a ldtness for the de
fense., testified on the basis of h;ypothatical. questions and pe:rsonal · 
psychiatric examination of the accused, as follows: 

"We felt that the asocial act was a manifestation of a strong 
impulsive behavior over which the patient had no control. It 
was also felt that he should be treated and considered·as a 
sick person" (R. 45-46). 

* * * 11It is felt that when this happens., in suoh an .individual, it 
is some disturbance in his biological makeup; in other words., 
some disturbance in the individual himself and not his past or 
his past experiences. We consider such an individual medically 
ill., consider such an individual ·sick., even though, the illness 
ma::, be expressed once overtly or it may be expressed periodi
cally. Mentally., we feel that he is ill. Occasion~lly., this 
impulse reaches a level when the individual becomes more or 
less intellectually blinded., or his thought disassociated., or 
bis conscience even may be clouded so that he acts Vii thout any 
forethought and with apparently insensibility to himself OT 

to the feelings of others. Occasionally, fantasy or thoughts 
deal.ing w:i. th fantastic things appear in the individual and cloud 
out any orga~ized intellectual thought" (R. 49). . 

* * * . 
11Now., this man's disturbance., I feel., is almost identical to 
that that th:I neurotic has at times. It is an impulse or 
feeling that manifests itself either in an overt sexual act 
or may show itself up in a fonn of a neurosis" (R. 49). 

* * * ''When we testify as to right and wrong., we actually are trying 
to determine two different things. In the medical sense and 
in the legal sense. In the legal sense., this man would be 
considered sane and able to judge right and wrong. Medically., 
we .feel that 'that is somewhat attenuated; that under impulse 
or· on a strong sexual dri.ve a man may be compelled to do an 
act over which his intellect has no control, so that actually 
instead of full responsibility for his act., that responsibi
lity is attenuated because·the intellect has no control over 
this particular act. In other words., the individual mey- know 
right and wrong almost concerning everything else and at that 
particular moment he is so compelled to do something that 
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even though he knows that this is ~ong, he has no control 
over his actsn (R. 50). 

* * * •Q. Sir, is it a fair statement that wheh an individual of 
this type performs an act as has been described, it is as a 
result of an irresistible impulse? 

A. Yes, ·sir" (R. 50). 

* * * "In nzy- own experience, cases of. this type that came before 
court were referred to me, on sort of a probation, and in a 
period of three and one-half years not a single one of these 
cases ever committed the same act again" (R. 51). 

Major Paul Rosenfels, formerly Assistant Psychiatrist to the 
Cook Cowity Court, Chicago, Illinois, and at the present time psychiatrist 
at the LaGarde General Hospital, New Orleans, Louisiana, testified both 
upon the basis of hypothetical questions and his personal exa.niination of 
the~·-_accused, as follows: 

11! believe that the patient is suffering from a mental dis
order of a quite severe degree, and that his behavior.is 
symptomatic of that mental disorder" (R. 63). 

* * * 11 Thi. s indi.vidual from a medical point of view is impelled by 
an emotional drive of which he is not aware. Ha suffers from 
a severe psychoneurosis or mental disorder which has existed 
since childhood and which only manifested itself in its pre
sent clinical fonn when the stresses and strains of his ex
ternal life situation brought these tendencies to the fore" 
(R. 63). 

* * * "We believe that this inc.iivi dual is a good candid.ate for men
tal treatment; that with psycP.iatric therapy he stands an ex
cellent chci.nce of being restored to an efficient condition; 
state; that he can do service in the Arrrry, that he should be 
returned to full duty wider medical supervision" (R. 64). 

* * * 11! don I t knovr just what you mean by irresistible impulse. I 
know that this is a term in use in legal science and the legal 
interpretation would have to be le ft to others than myself. 
In my professional work I do not use ti1e term irresistible im
pulse. Hovrever,. I will say, as I have already said, that he 
suffers from emotional conflicts over which he- can exercise no 
effect:Lva control" (R. 65). · 

Major Rosenfels also testified that he had served as a member of a board 
of officers who had examined the accused and that their diagnosis had 
been as follows: 
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"Diagnosis: Psychoneurosis., hysterical character, moderate; as 
manifested by: marked contrast between his capacity for voca
tional and marital adjustment; severe unconscious feelings of 
inferiority toward women; anticipation of indulgence from others; 
narcissistic character organization; episodes of· exhibitionism 
which are the outlet for emotional conflict; depression of mood; 
chronic tension; lack of insight" (Incl. l; R. 67). 

In explaining the board's finding that "The patien't was not psychotic at 
the time of the alleged offense and was legally able to adhere to the right 
and refrain from the wrong" he stated, 

11 0h yes, the Board found that according to that statement, which 
is a routine statement which this particular Board includes under 
all cases of this kind. When testifying before a court-martial, 
however, I do not, personally, now, choose to make statements about 
the la:w which is outside rrry field, and which in a sense defeats 
the medical purpose· of the testimony" ·(R. 68). 

Then in reply. to the question "Sir, medically speaking at the time of the 
alleged offense was the accused able to adhere to the right and refrain 
from the wrong?" he replied: 

"No more able to adhere to the right as we de.fine _it here a.nd 
to avoid expressing his symptoms than a man with acute appendi
citis is able to alter th; course of his acute appendicitis by 
an act of 'Will" (R. 69). 

Ha explained further the apparent inconsistency between the board's legal 
concept of sanity and his medical concept of sanity., as follows: 

11 I appreciate,' sir, that there may seem to be an apparent 

contradiction, and that apparent contradiction is because 

we introduced the word 'legally' in'to tr.a opinion,,.of the 

Board. There is such a thing as a legitimate contradiction 

now between a legal view of sanity and a medical view of 

sanity, which I believe arises from the fact that our con
cepts of sanity are derived from English law of one hundred 

years ago and do not reflect the modern advances in psy
chiatric thinking. So that I believe that this individual 

is in fact unable to control his behavior" (R. 72). 


5. · Specifications 2 and 4 allege that the- accused did in the vici
nity of Chester Street, Alexandria., Louisiana., on or about 9 September 
1944, "willfully 13:nd wrongfully expose himself in an indecent manner 
to public view * * *". Similarly Specification 3 alleges the same of
fense as having been committed at approximately the same place on 12 · 
September 1944• 
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Since the evidence shows very clearly that the accused made 

three indecent exposures of his person at the times and places alleged, 

the only serious question raquir-'..:ng discussion arises as to his mental 

accountability :for those offenses. The character of the medical testi 

mony raises a serious doubt as to "Rhether the accused was "so far free 

from mental defect, disease and derangement as to be able concerning 

the particular acts charged * ~- * to adhere to the rightu ~d requires 

careful examination of the law of mental accountability as applied in 

military law. 


A. tEG!L TESTS FOR.INSANITY PRIOR TO 184,3 

During the early history of the common law the madman charged 
lrl.th murder y;ss not acquitted by reason of insanity 1ut a·special. verdict 
might be rendered reciting that the accused was insane and thereafter he 
might be pardoned by the king. There was the same need of a royal par
don for homicide by misadventure or in self' defense (Pollock & Maitland1 s · 
History of English Law, Vol. ·2, p. 478). During this early period only 
a few 0£ the psychoses were known and recognized and consequently we find 
that insanity was generally regarded as a visitation from the Almighty, 
while many thought that the insane were under demoniacal influences. In 
fact, it was not until the late 18th and early 19th centuries that the 
medical profession began to study insanity with any degree of· thoroughness 
(The History of Insanity as a Defense to Crime in Englis,h Criminal Law., 
12 Cal. L. Rev. 105). During this early period various legal tests were 
promulgated as legal· guides in determ..i.ning criminal accountability. Among 
them were atThe wild beast" test which relieved the criminally insane from 
accountabilit;r on!Y if'he were •totally deprived of his understanding and · 
memory, and Ldii/ not know t~t. he /;ai/ doing no more than an infant, 
than a brute, or a wild beast" (Rex v. Arnold, 16 How. St. Tr. 695,-765); · 
the "count twenty pence" test (1 Hale, P.C. 29); and the test of 11 disabi- · 
lity of distinguishing between good and evil11 (Hawkins I Plea to the Crol'Vn., 
Vol. 1, p$ 1). Clearly these harsh tests exempted only the most obvious 

lu."latics and imbeciles. The gradual amelioration, however, of criminal 

law and the development of the science o:f medicine led to a more humane 


· approach to the problems of criminal justice and resulted in 1843 in the 

famous opinion in the McNaughten case. 

1!• THE McNAUGHTEN CASE - THE RIGHT AND WRONG TEST 

The landmark in the history of the law of insanity which we 
refer to as the McNaughten case arose as the result of the general dis
satisfaction over the-acquittal of Daniel McNaughten upon the ground of 
insanity. McNaughten was tried for the murder of Edward Drummond, Sacre-. 
tary to Sir Robert Peel. The evidence in the case showed that McNaughten 
had mistaken :Grummond for Peel. It further showed that J.IcNaughten had 
been laboring under the insane delusion that Sir Robert Peel had injured 
him. After MCNaughten had been acquitted, ,the House of Lords, under its 
power to require opinions o! its judges on abstract questions of law, pro
pounded five questions to the Court of the House of Lords. To the five 
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questions the co_urt answe,::ed, as follows, 

1. Insane Delusion 

As to "those persons who labour under such partial delu
sions o~, and are not in other respects insane, we are of 
opinion that., notwithstanding the party accused did the act 
complained o.t with a view, under the infiuence of insane de
lusion., of redressing or revenging some supposed grievance 
or injury., or of producing some public benefit, -he is never
theless punishable according to the nature of the crime com

-mitted., 1! he knew at the time of committing such crime that 
he was acting contrary to law; by which expression we under
stand your Lordships to mean the law of the land". 

2. Presumption of Sanity 

"* * * the jurors ought to be told in all cases that 
every man is to be presumed to be sane., and to posseasa suffi
cient degree of reason to be responsible £or his crimes., until 
the contrary be.proved to their satisfaction***"· 

3. Right and Wrong Test 

r.* * * to establish a defence on the ground of insanity, 
it must be cl.early proved that., at the time of the committing 
of the act, the party accused was labouring under such a de
fect of reason, from disease of the mind, as not to know the 
nature and quality of the act he was doing; or, if he did know 
it, that he did not know he was doing what was wrong". 

4. Insane D3lusion (continued) 

As to persons laboring "* * * under such partial delusion 
only, and is not in other respects insane, we think he must be 
considered in the same situation as to responsibility as if the 
facts with respect to which the delt.lsion exists were real. For 
example, if., under the influence of his delusion, he supposes _ 
another man to be in too. act of attempting to take awa:y his life, 
_and he kills that man., as ha supposes, in self-defence, he would 
be exempt from punishment. If bis delusion was that the de
ceased had in!.l.icted a serious injury to bis character and for
tune.,. and he killed him in revenge for such supposed injury., 
he would be liable to punishmantn. · 

, 5. Medical Testimony - The Hj'pothetical Question 

In reply to the question ncan a medical man conversant 
'With tha disease of insanity, who never saw the prisoner pre
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viously to the trial, but who was present during the whole 
trial and the examination of all the witnesses, be asked his 
opinion as to the state of the prisoner's mind at the time of 
the commission of the alleged crime? or-his opinion whether. 
the prisoner. was conscious at the ti.me of doing the act that 
he was acting contrary to law, or whether he was labouring 
under any and what delusion at the time?" tpe judges an~ 
swered that 11 i:· * * we think the medical man, under the cir
cumstances supposed, cannot in strictness be asked his opinion 
in the tenns above stated, because each of those questions in
volves the determination of the truth of the facts deposed to, 
which it is for the jury to decide, and tr~· questions are not 
mere questions upon a matter of science, in which c~se such 
evidence is admissible. But where the facts·are admitted e>r 
not disputed, and the question becomes substantially one of 
science only, it may be convenient to allow the questions to 
be put in that general form, though the same cannot be in
sisted on as a matter of right". 

Within the same year 11 the right and wrong test•, as set forth 
in answer number 3, was judicially employed (Rex. v. Higginson, l Car. & 
K. 129). In that case the court held that a feeble-minded defendant whom 
the ju:i;-y had found to know the difference between right and -wrong was 
legally accountable for murder. Similarly, the various jurisdictions 
within the United States followed the lead of the McNaughten opinion by 
adopting some form of the "right and wrong test". In fact, sinc!3 1843 
no English or American court has demanded a more exacting standard of 
proof of insanity than is reqi ired by the McNaughten opinion. ' 

C. IRRESISTIBLE IMPUL.5E TEST 

The McNaughten opinion.was, however, soon subject to much 

criticism. Learned men of too sciences contended that the right and 


· wren~ test as the sole detennining test of me:::ital accountability was 
inadequate '3.nd untrustworthy; that it failed to take into account the 
obvious facts of nat,ure; and that it failed to comprehend the complex: 
pa~hology of irisanity. It was also asserted that experience had shown 
that "* * * in all lunatics, and in most degraded idiots, whenever mani
festations of any mental action can be adduced, a feeling of right and 
wrong may be proved to exist" (Bucknell on Criminal Lunacy, p. 59). To 
meet such criticisms and to supplement the inadequacy of the right and 
wrong test, the theory of nirresistibla impulse" was .advanced. Under 
this theory a person may, because of disease, defect, or derangement of 
the mind, be incapable of restraining himself from some particular act 
although knowing it to be wrong. As early as 1878 Sir James Stevens, 
in drafting a criminal code for England, sought, but ldthout success, 
to supplement too right and wrong test by introducing the irresistible 
impulse test· into the statutory law of that jurisdiction (History of 
Insanity in Criminal Law, 12 Cal. L. Rev. 104, 119). The reluctance 
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of the courts and the legislative bodies both in England and in this 
country to accept the more difficult concept involved in the irresistible 
impulse test has at times been marked by reactionary intolerance. One 
state has gone so far as to abolish insanity completely as a defense 
only to have its legislative enactment declared unconstitutional (State 
v. Strasburg, 60 Wash. 106, 110 Pac. 1020). One court, dogmatically re
fusing to recognize the existence of-an irresistible impulse, charged 
the jury, as follows: 

"The law says to men who say they are afflicted with irresist 
ible impulse, 1if you cannot resist an impulse in arr:, other 
way, we will hang a rope in front of your eyes and perhaps 
that will help'" (Riddl.e, J. in charging the·jury in Rax v. 
Creighton, 1908, 14 Can. Crim. Cas. 349). 

Other judges have usurped the function of the alienists. Thus one justice 
states that, 

"For myself I cannot see how a person who rationally comprehends 
the nature and quality of an act., knows that it is wrong and 
criminal, can act through irresistible innocent impulse" (State 
v. Harrison, 1892, 36 W.Va. 7':8, 15 S.•E. 982., 18 L.R.A. 2~ 

On the. other hand, other jurists with marked humility have con
curred with Mr. Justice Holmes that courts., 

. 
"***too., need education in the obvious - to learn to trans
cend__Ltheir] own convictions and to leave room for much that 

/jheVhold dear to be done away with short of revolution by 
the orderly change of law". 

Such praisewortlzy' humility before the problems of a complicated science 
is splendidly exemplified in the case of Parsons v. State (1886, 81 Ala. 
577, 60 A. Rep. 193) in which Mr. Justice Sommerville stated that: 

"It will not do for the courts to dogmatically deny the 
possible existence of such a disease, or its pathological and 
psychical effects, because this is a matter of evidence, not 
of law, or judicial cognizance. Its existence., and effect on 
the mind and conduct of the patient, is a question of fact to 
be proved, just as much as the possible existence of cholera 
or yellow fever fonnerly was before these diseases became the 
subjects of common knowledge, or the effects of delirium from 
fever, or intoxication from opium and alcoholic stimulant~ 
would be. The c.:>urts could, with just as much propriety, 
years ago., have denied the existence 0£ the Copernican sys
tem of the universe,***"· 

The controversy in this field of the law ha~ been extensive. In 
1910 CoL.mel John H. Wigmore, then President of the American Institute of, . 
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Criminal Law and Criminology, appointed a committee composed of four 
pcysicians and,five lawyers to resolve the dii'f:Lcult problem ot de
termining the relation of insanity to criminal responsibility. In 
1916 this committee, 'which had been in continual existence since its 
appointment; brought in a unanimous resolution recommending a bill on 
criminal responsibility, as follows: 

"When Mental Di.sease a Defense. No person shall hereafter 

be convicted of any _crimi.nal charge when at the time of the 

act or omission alleged against him he was suffering f'rom 

mental disease ana by reason of such mental disease he did 

not have the particular state of mind that must accanpany 


·such act or omission in order to constitute the crime 

charged" (Insanity and Criminal Responsibility, ,30 Harvard 

Law Review, 535, 536). · 


., . 

The code of France provides that "There can be no crime, or offense it the 
accused was in a state of madness at the time qf the act•. Justice 
.Somerville in Parsons v. fil!!! states that, 

"For some time the French tribunals were inclined to inter

pret this law in such a manner as to follow in substance the 

law of England. But that construction has been abandoned, and 

the modern view of the medical profession is now adopted in· 

that country". 


Similarly the criminai code of Germany contains a provision, which is 
said to have been the formulated result of a very able discussion.both 
by the pcysicians and lawyers of that country. The.German code pro
vides as follows: 

"There is no crimi.nal act when the actor at the time of the 

offense is in a state of unconsciousness or mqrbid distur

bance of the mind, through which the free determi.nation of 

his will is excluded" (14 Encyc. Brit. (9th Ed.), P• 112). 


_ Although the English courts have persistently adhered to the 
right and wrong test of the McNaughten opinion to the exclusion of the 
so-called irresistible impulse test, the various jurisdictions within 
the United States have been divided (Wharton's CrimLnal Law, 12th Ed., 
Sec. 408). Miller on Criminal Law states that, · 

11Some judges have used the term IJ.nsardti] in contradistinction 
to the 1right and wrong' testJ others uae it as iµ,ustrative 
of that testJ others insist that the 'right and 11r0ng' test. 
properly interpreted includes the elemnt of irresistible 
impulse; and still others deny that such a form or insanity 
exists". 

A majority of American jurisdictions, however, seem to reject t.he irresistible 
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impulse tests (see Wharton's Criminal Law, 12th Ed., sec. 408, and 
cases therein cited). Indeed, the New York Penal Code recognizes. 
the defense of insanity only when the defendant "was laboring under 
such a defect of reason as either (1) not to know the nature and 
quality o:f the act he was doi~, or (2) not to know whether the act 
was wrong" (Penal Code, N.Y., 21, see People v. Taylor, 138 N.Y. 398, 
34 N.E. 275). 

D. MORAL LA:N AS DISTINGUISHED FROM IEGAL LAW 

Mr. Justice Cardoza in discussing th:! meaning of right and , 
wrong as those words are anployed in testing sanity, has stated that: 

"As propounded in these cases, it meant a capacity to dis
tinguish right from wrong, not with reference to the par~
cular act, but generally or in the abstract. Sometinas it 
was spoken of as. a capacity to distinguish be.tween 1good and 
evil• * -i:- *• Wrong was conceived, of as synonymous not 'With 
legal but rather with moral wrong. Lord Mansfield told the 
jury in Belllngham 1 s Case: 1It must be proved beyond all 
doubt that at the time he committed the atrocious act, he 
did not consider that murder was a crima against the laws 
of God and nature 1 • That became for many years the classic 
definition. It was followed by Lord ~cihurst in Reg. v. 
Oxford (9 C. & P. 533). Its phraseology, as we shall see, 

· has survived with little variation in charges and opinions 

of our own d.ayt1 (People v. Schmidt 1915, 216 N.Y. 324). 


As has been pointed out, however, by Justice Bartlett in People v. Carlin, 
194 N.Y., 442, 'i?fl N.E. 805, "it is not enough that /J,he accusei} has · 
views of right a".ld wrong that are at variance w.i.th those that find expres
sion in the law~ The variance must have its origin in some disease of the 
mind" (see Hotema v. United States, 186 U.S. 413, 22 s.ct. 895, 46 L.Ed. 
1225). ' 

If we accept moral responsibility as the basic test of legal 
accountability "* * * both the right and wrong test and the irresistible 
impulse test ought to be recognized. If free will and self-restraint be 
destroyed by mental disease, lmowledge of right and -wrong is entirely use
less. Will is as necessary an element of criminal intent as are reason 
and judgment" (Criminal Responsibility of the Insane and Feeble-Minded, 9 
Journal o:f Criminal Law and Criminology, p. 497). As Stevens said, "Le
gal punishment connotes.as far as possible moral infamy". 

E. 	 THE !MESISTIBLE IMPULSE TEST illSTINGUISHED FROM MORAL A.ND EMOTIONAL 
INSANITY 

The theory of the irresistible impulse test must be carefully 
distinguished from the so-called moral or emotional insanity which some 
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courts have described as a perverted condition of a person's moral 

nature. It is recognized that a person may become so morally degenerate 

either from bad associai;,ions and surroundings or from continued unre

strained indulgence in vice that his conscience vd.11 no longer restrain 

him. Such moral degeneration d:>es not excuse a person from criminal 

responsibility. Neither does so-called emotional insanity or temporary 


· frenzy or passion ari_sing from excitement or ange·r which is not the 
production of a mental disease. There is danger of being misled by 
the decision~ dealing with these subjects as·the terms have sometimes 
been carelessly used. Each case must be exami.nep. to see whether the 
irresistible impulse under consideration arose from a mental disease 
or mere_ly from a moral depravity or callous nature (Clark & Marshall 
Crimes, 4th Ed. Sec. 87; Miller on Criminal Law, p. 130; 22 BR l, 52). 

F. MENTAL ACCOUNTABILITY IN THE FEDERAL COURTS 

The early United States District Court decisions seE111 to follow 

the McNaughten opinion and to.restrict mental accountability to the so

called right and ll'I'Ong test (see United States v. Holmes, 1858, Federal 

Case No.)5382; Cinteau 1s case, 1882, 10 Fed. 161; United States v. 

Faullmer, 1888, 35 Fed. 730; and United States v. ~, 1885, 25 Fed. 

710). As far back, however, as 1873 the Supreme Court of the United 

States in Mutual Life Insurance Company v. Terry, 15 llal.Ja:::e ·5so, gave 

its blessing to a modification of the old rule • .Mr. Justice Hunt stated 

that: 


"We hold the rule on the question before us to be this

* * *• If' the death is caused by the voluntary act of the 


·. assured, he knowing and intending that his death shall be 

the.result of his act, but when his reasoning f'aculties 

are so far impaired that he is not able to understand the 

moral character, the general nature, consequences and ef

fect of the act he is about to commit, or 'When he is com

pelled thereto by an insane impulse, which he has not the 

power to resist, such death is not within the contemplation 

of the parties to the contract, and the insurer is liable" 

(Underscoring supplied). 


This attitude toward the llirr.esistible impulse" theory has been reaffirmed 
and clarified in various decisions as follows: Insurance Company v. Rodel, 
95 U.S. 232, 24 L. Ed. 433; Manhattan Life Insurance Company v. Broughton, 
109 United States 121, 27 L. Ed. 878; Davis v. United States 165 U.S. 3?5; 
41 L. Ed. 750; see also United States v. Chisholm, 153 Fed. 808 (c.c. s.n. 
Ala. 1907). ill of these authorities are cited and discussed in~ v. 
United States, 36 F. (2) 54$ (App. D.C. 1929), which is probably the 
leading Federal opinion on the subject. The opinion states in part, as 
follows: .. 

"Laying aside the objectionable negative style ot the 

charge, we think it erroneous in point of law, in that it 
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ignores the modern well-established doctrine of 1irrestible 
impulse 1 • The English rule, followed by the American courts 
in their early history, and still adhered to in some of the 
states, was that the degree of insanity which one must pos
sess at the time of the commission of the crime in order to 
exempt him from punishment must be such as to totally de
prive him of understanding and memory. This harsh rule is 
no longer followed by the federal courts or by most of the. 
state courts. The modern.doctrine is that the degree of in
·sanity which will relieve the accused of the consequences of· 
a criminal act must be such as to create in his mind an un- . 
controllable impulse to cop]Illit the offense charged. This im
pulse must be such as to override'the reason and judgment 

.	and obliterate the sense of rigr1;t and wrong to the extent 
that the accused is deprived of the power to choose between 
right and wrong. The mere ability to distinguish right from 
wrong is no longer the .coITect test either in civil or cri 
minal cases, where the defense of insanity is interposed. 
The accepted rule in this day and age, with the great ad
vancement in medical science as an enligbtening influence 
on this subject is that the accused must be capable, not 
only of distinguishing between right and 'Wrong, but that 
he was not impelled to do the act by an irresistible im
pulse, which means before it will justify a verdict of ac
quittal that his reasoning powers were so far dethroned by 
his diseased mental condition as to deprive him of the will 
power to resist the insane impulse to perpetrate the deed, 
though knowing it to be wrong". · 

.. 
G. MENTAL ACCOUNTABIUTY UNDER MIUTARY LA,lf 

The Manual for Courts-Martial has provided military justice with 
a test for determining mental accountability which is free from dogma, which 
is independent of any conventional legal or medical· definition of insanity., 
and which is designed to detennine., according to the facts of the indivi-· 
dual case, the existence of a controlling mental defect, disease., or de
rangement. The Manual ;states that., 

"***A person is not mentally responsible for an of
fense unless he was at the time so far free from mental de
fect, disease., or derangement as to be able concerni.Ilg the 
particular acts charged both to disti.llt,oUi.Sh right from wrong 
and to adhere to the rightn (MCM, 19:28, par. 78) • 

• 
The Manual for Courts-Martial, 1921, on this point provides that in de- _ 
terrni.ning the issue of mental responsibility for a crime, the courts

A 	 martial having such responsibility should ballot upon the !ollowir.g 
questions: 
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•(2) Was the accused at the time 0£ the commission of the 
. alleged of.tense so far free .from mental defects, mental 


<il.sease., or mental derangement as to be able, concerning 

the particular acts charged., both (1) to distinguish right 

from wrong and (2) ·to adhere to the right? 


•This question will be balloted upon as to each specifica
tion., .and if answered negatively or a tie vote the' court 
will acquit the accused as to such specification• (MCM, 1921, 
par. 219 (gn. 

Similarly, Winthrop states that: 

0 To constitute a defence on tm ground of insanity, 

it may be made to appear, * * *, on the .other hand, that, 

though aware of the nature and consequence of his act, as 

well as of its wrongfulness or its illegality, he was 

prompted by such an uncontrollable impulse as not to be a 

free agent" (Winthrop's Military Law and Precedents, Re
print 1920, P• 294). . 


.It seems clear that the test for mental accol.llltability as set forth in 
the Manual combines both the concept 0£ the right and wrong test and the 
concept of the irresistible impulse test and is sufficiently all-inclusive 
to encompass the problems involving insane delusion as pres~nted in the 
McNaughten opinion. Upon the military justice test the ultimate triers 
of the facts are nQt conce~ned with complicated definitions or with con
ventional forms of so-called insanity but rather with the following all-
important questions: · 

(a) Was the accused at the time 0£ the alleged offenses 

"so far free from mental defect, disease or derangeme~t 

as to be able concerning the particular acts charged" to 

distinguish right from wrong? (fifth sub-paragraph, para
graph 78.!, P• 6.3, MCM, 1928). . 


(b) Was _the accused at the time of the alleged offenses 
ttso far free from mental defect, disease and derangement 
as to be able concerning the particular acts charged * * * 
to adhere to the right• (fifth sub--paragraph of paragrapb 
78~, P• 63, MCM, 1928). 

(c) Was the accused at the tilD8 0£ his trial sufficiently_ 
sane "intelligently. to conduct or cooperate in his defense?• 
(first subparagraph of paragraph 631 MCM, 1928). _ . 

If either of the first two-questions is: answered in the negative the ac
cused should be .round not guilty by- reason 0£ mental disease, detect or 
derangement. I£ the third question is mi_:nrered in the negati~ he should 

. . 
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not be tried. The above principle has been consistently recognized in 
mllitary law (see 1 BR 39., 46; 8 BR 57; 11 BR 2131., ':07; 13 BR 389; 14 
BR 339; 15 BR 281; 18 BR 301., 312; 23 BR 115). For example., in 13 BR 
389., ·Riesenman, -the accused was shown to be an intelligent individual., 
able to conduct his own defense and to recognize right from wong as 
to the particular acts charged. · Since., however., the evidence showed 
that he was suffering-from mental disease., derect, or derangement 
lrltlch rendered him unable., concerning the particular acts charged., to 
adhere to the right., the findings ot guilty were disapproved~ In a 
much older decision., The Judge Advocate General summarized this con• 
trolling principle., as follows: · 

"Men., under the 1n£l~ence of disease., may kn011' the right, 
and yet be po-werless to resist the 'WI'Ong. The well-known ex
hibitl.on of cunning by persons admitted to be insane, in the 
perpetration of an illegal act., would seem to indicate com~ 
prehension of .its evil naj;ure and legal consequence., and yet 
the power of self-control being lost from disease., there can 
be no legal responsibility" (CM ll6694, Janes). 

H. THE BURDEN OF PROOF 

The ~al for Courts-Martial directs that: 

"Where a reasonable doubt exists as to the mental re

sponsj.billty of an ac~used for an offense charged, the ac

cused cannot legally be convicted of that offense * * *" 

(MCM, 1928., par. 78). . 


This provision., which is simllar to the provision of the 1921 Manual., places 
the burden of ultimate persuasion on the issue of mental responsibility 
upon the prosecution and recognizes the fundamental princl.ple that all men 
are deemed innocent until proven guilty beyond a reasonable doubt {see MCM, 
1921, par. 219). On this point the United States Supreme Court bas made 
the following authoritative pronouncement: 

"* * * Strictl.y speaking, the burden of proof'., as those 

words are Understood in criminal law, is never upon the ac

cused to establish his innocence or.to .disprove the facts 


•necessary to establish the crime for which he is indicted. 

It is on the prosecution !rom the beginning to the end of 

the trial and applies to ev&ry' elEl!lent necessary to constl. 

tute the crime * * *• 


* * * "~! insanity -1~ relied on and evidence given tending 

to establish that unfortunate condition of mind, and a 

reasonable wall-founded doubt is thereby raised of the 

sanity o! the accused, every principle of justice and 

human1ty demands that the accused shall have the benef'it 
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of the doubt 11 (Davi~ v. United States, 160 U.S. 469). 

It is clear, therefore, that when by the introduction of any substantial 
evidence the issue of mental responsihi.lity is injected into a court
martial trial, the burden rests with the prosecution. to prove, as an in
stance to the ultimate issue of guilt, that the accused was 11 so far free 
from defect, disease, or derangement as to be able concerning the parti 
cular acts charged both to distinguish right from wrong and to adhere to 
the right". If the prosecution fail to establish such proof beyond a 
reasonable doubt, the court should acquit the accused. . . 
I. RESULT OF A Fii'l"DING OF NOT GUILTY BY REASON OF MENTAL IBFECT, DISEASE, 

OR DERANGEMENT 

Such an acquittal by reason of mental defect, disease, or de
rangement does not adjudge the accused to be insane but o~ indicates 
that a reasonable doubt exists as to his mental accountability for the 

. particular offense charged. Accordingly, before the accused may legally 
be incarcerated in an institution for the insane, he must be examined by 
a special board of medical officers in accord with A:rmy Regulations in 
order to determine whether or not his mental disorder is of a type re
quiring such incarceration. If the court erroneously applies the test 
of the Manual for determining mental accountability and wrongfully finds 
the accused guilty and if-the Board of Review and The Judge Advocate General 
hold the record of trial legally insufficient to sustain such findings of 
guilty, the reviewing or confirming authority may order a rehearing or 
such other action as may be appropriate (par. 4, AW 5o½). 

J.. THE MILITARY JUSTICE TEST AS APfLIED TO THE EVIDENCE 

. All of the medical testimony in the present case bearing on t.Jie 
question of the accused's mental accountability tends to sho,r that he was 
suffer:i.ng at the time of the alleged offenses, from some form of mental 
disease, defect, or derangement, and that as a result·tbereof he was un
able, concerning the particular acts charged, to adhere to the right. 
Although both medical witnesses stated that the accused was legally sane 
each demonstrated by his testimony that he was more the peysician than the 
·lawyer, and that he was laboring under a concept of law which is foreign 
to military justice. 

Although Captain Bernucci went out of his field to testify that 
"in the legal sense, this man if,he accusei/ would be considered sane and 
able to distinguish right from wrong•, he added that "medically, we feel 
that this is somewhat attenuated*** because. the intellect has no con
trol over this particular act". He then further explained that although 
11 the individual may lmow right from wrong * * *. at that particular moment 
he is so compelled to do something that even though he knows that his act 
is wrong, he has no control over his acts". He further testified that 
the accused was "mentally * * * ill" and that the acts described were the 
result of an 11irresistible impulse•.· 
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Major Rosenfels similarly testified that the accused was not 

"psychotic according to standard medical diagnostic tenninologyn. He 

stated categorically, however, that he "believed that the patient is suf

fering from a mental disorder of a quite severe degree, and that his be

havior is symptomatic of that mental disorder". In reply to the question, 

11Sir, medically speaking, at the time of the alleged offense, was the ac

cused able to adhere to the right and refrain from :the wrong?" he replied, 


"No more able to adhere to the right as we defined it here and 
avoid expressing his·symptoms than a man with acute appendici
tis .is able to alter too course of his acute a endicitis b 
an act of will11 Under~coring supplied • 

In an effort to explain the apparent contradiction between his statement 
that the accused was legally sane but medically insane, he erroneously 
stated that "* ~:- i:· our concepts of sanity are derived from English law 
of one hundred years ago ,, -::- *". The only witness to describe the ac
cused's appearance at the time of one of the alleged offenses, testified 
that he "looked blank and peculiar". The substance of all the ·medical 

.testimony is that the accused was, at the time of the alleged offenses, 
suffering from a mental illness or 11defect11 and that as a result thereof 
he was unable concerning the particular acts charged "to adhere to the 
right 11 • 

Even the Trial Judge Advocate; and his Assistant who prosecuted 
this case appear to have been moved by the force of the medical testimony, 
for in a plea for clemency whi.ch is attached to the record, they state 
that they "* * * feel that were this case tried anywhere from three to five 
years in the future, the accused would have been acquitted by reason of 
the changing concept· of sanity". By this statement, as well as by the 
tenor of their cross-examination of the medical witnesses, they reveal 
that they have failed to .recognize that military justice has a flexible 
and adaptable test for determining mental accountability which is free 
from dogma, which is independent of any conventional medical or legal de
finition of insanity, and.which is designed to determine, according to the 
facts of _the individual case, the existence or non-existence of a controlling 
mental defect, dise~se, or de~anhement • 

•.. 
Military justice has recognized that its standard must allow 

for progress and change in the field of medical science and must not dog
matically deny the possible existence o:f peculiar mental diseases or their 
pathological and physical effects. It has also recognized that: 

"'There must be two constitlient. elements ot :i,egal responsibility 
in the commission of every crime, and no rule can be just and rea
sonable wbich fails to recognize either of th:lm: (1) capacity o:f 
intellectual discrimi.n~tion; and (2) freedom of will.i These are 
tests -of responsibility in criminal cases because without such 
powers a man is not morally accountable" (Parsons v. filili, Op. 
Cit). 
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Since the substance of the medical testimony raises a reasonable douot 
as to whether the accused, at the time of the alleged offenses was 11so 
far free from mental defect, ciisease, or aerangement as to be able con
cerning ti1e particular act charged, ,~ -::- -i:- to ache re to the right 11 , and 
since there is nv other evidence in the record of sufficient clarity to 
overcome that reasonable coubt, the prosecution, in the light of the 
controlling principles ·above analyzed, has failed to discharge it I s 
burden of proof on the vital issue of the accused's mental acccuntabi
lity. Accorciingly the fincihgs of guilty anci the sentence must be 
disap:t)roved. 

6. 'l'he recorcs·of, the Viar Departr..ent show that the accussa is approxi
mately 26 years of ace. He e;racuateu fror:1 hle;h school and attended Saint 
John• s university for two years. Thereafter he was employed for ten 
months as an usher and typist at LoY,e I s '.J.ngs Tt1eatre in Brooklyn, tevr 
York. He entored the milita:r:, service as an Air Corps caciet on 4 Novem
ber 1939. iie w2s corrnnissiohed a second li~tenant, Air Corps, on 27 July 
1'140, :~ro1PoteC to the [rade of f'irst lieutenant l Hovember E41, pro
moted to tte t'.racie· of captain on 3 Cctober 1942., anC:. promoted to his pre
sent rraeie of rn2jor on 22 June l:i44• ~iis recorci shows one efficiency 
rating of excellent, and two ratin~·s of superior w:1ile he was en ci.uty in 
il.las;(a. 

7. /or the reasons s-.::.atea, the Boarci of Review is of the opinion 
that the record of trial is lecal].;r insufficient to support the finciings 
of [uilty and the sentence. 

Judge Advocate. 
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CM 271889 liit Ind
Jlo APR 1945 

Hq ASF, JAGO, Washington. 25, D. C. 

TOa The Secretary of War 

l. Herewith transmitted !or the action of the President are 
the record or trial and the opinion or the Board or· Review in the 
case of M9.jor Theodore L. Barbera (0-396355), Air Corps. 

2. I do not concur in the opinion of the B~rd of Review and, 
!or the reasons hereina!tar set !arth, am or the opinion that the 

· . record or trial is legally sui'!icient to support the findings of 
guilty and the sentence and to warrant ccni'irm!ltion of the sentence. 

3. The accused was found guilty or expoeing h1msel1' to public · 
view in an indecent manner on three dii'ferent occasions upon the 
streets of Alexandria, Louisiana, in violation o! Article or War 95. 
The !ind:1nge :1n the caH an:i the present divergent views thereon do 
not turn upon any de!icienc7 or ccnfllct in the evidence regarding 
the commission of the o!!'enses charged, but arise solely out o! the 
evaluation of the expert, opinion evidence o! two psychiatrists as 
to whether the accused ns ·,o far free from mental defect, disease 
or derangement as to have been able ccncerning the particular acts 
charged both to distinguish right from wrong and to adhere to the 
right. 

· 4. In the opinion o! the Board of Review the medical testimony 
raises a reasonable doubt as to whether the ac0u11d, at the time ot 
the alleged offenses was "so tar fr11 fro~ mental defect, disease or 
derangement as to be able ccnoerning the pirticular act charged * * * 
to adhere to the right 11 and, since there 11 no other evidence 1n the 
record of sui'i'icient clarity to overcome su:h doubt, the prosecution 
has failed to diacharge the burden of proof' which rested upon it. 

In my opinion the decision of this natter rests not so much 
upon a determination of imether the medical testimony created a rea
sonable doubt of the accused's sanity as upon whether, in the first 
instance, it ns sufficiently persuasive to impair the presumption' 
o! hi& sanity. ilthough little is required to raise the i8sue of 
insanity, the evidence en such issue must disclose more than a m3re 
doubt to overthrow the existing presumption. I -cannot agree with 
the view that ·the medical testimcny adduced in this case created any 
reasonable, doubt, nor, assuming that there was some d01bt occasioned 
by such testimony", that there is no other evidence sufficient to 
overcome it. 
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5. Subsequent to the commission of the offenses alleged and, 
at the direction of the accused's commanding officer, the accused 

· 	was examined by Captain Robert J. Bernucci, Chief of the Neuropsy
chiatric Section, Station Hospital, Ca:np Livingston, Louisiana., for 
the purpose of determining his mental status. Later, and over a 
period of 18 days, the accused was under observation at. Ia Garde 
General Hospital, New Orleans, Louisiana, for the same purpose, 
after which a boa.rd of three medical officers, including l.ajor Paul 
Rosenfels, Assistant Chief of Service, made a· written report of their 
findings. Although the report of Captain Bernucci to the accused I s 
commanding officer and the findings and recommendations of the beard 
of medical officers are attached to the record of trial·, it does not 
appear that they were introduced in evidence; nor is any explanation· 
given for this omission nor for their inclusion in the record. As 
a consequence, only such facts regarding the reports as were elicited 
from both psychiatrists when they testified for the defense, were 
before the court. 

In addition to testimony of the psychiatrists quoted in the 
opinion of the BC9.rd of Review the following excerpts are deemed per
tinent: 

When called by the prosecution Captain Bernucci testified 
as follows: 

"~• From ycur examination, what is your opinion as tc, his 
sanity at the ti'lle of the commission of the alleged 
offenses? 

"A. I feel that he was sane••• "; and, 

"A. • •• From the legal standpoint he was sane. , That doesn't 
necessarily mean that he had full control of his facul
ties." 

* * * * 
"Q. 	 (by a member of the court) In other words, the m3.Il is 

entirely rational and there is nothing elllOtionally or 
sexually unstable. insofar as the examination is con
cerned? 

"A. 	 No, sir. This is ccnsidered an emotional dist~bance. 
It has nothing to do with sanity at all. 0 

Major Rosenfels appeared only as a witness for the defense 
and, among other statements in explanation of his opinion that the .. 
accused "is suffering from a mental disorder of a quite severe 

· degree", stated: 
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"• ••••there are compelling forces beh.:ind huma.n conduct 
besides reason, and me of these is emotion. This indi
vidual fron a medical point. of view is impelled by an 
emotional drive of which he is not aware ••••• The out
standing stress and strain is the asrri.age into which he 
E11tered am for which he was not emotionally prepared..... 
he contracted for emotional responsibilities which he was 
not prepared to caITy out ••••• his uncooscious and con
cealed emotional immaturity from 1Vhich ·he suffers prevented 
him from carrying out a mature mar.i~l relationship. · 
Within this situation then of emotional stress he has 
undergone a process which you would call regression, which 
is a return to a primitive and childish way of acting••••• 
The sexual drive 1n the normal individual ~re (sic) chan
nelized and d:irected toward mature goal but in individuals · 
with emotional conflicts of this type, they may get no 
discharge, no resolution, through mature channels, they 
may become darmned up, held back, and exJ:4"ess themselves 
through an infantile mechanism of this type_••••• " 

* * * * * 
"I don I t know just what you mean by irresistible impulse••••• 
In my professional work I do not use the term••••• However, 
I will say, as I have already said, that he suffers from 
emoticnal cooflicts over llhich he can exercise no effective 
cootrol." 

In explanation of a finding of "Psychoneurosis, hysterical 
character••••• " made by the boa.rd of medical officers he stateds 

•Hysterical symptoms include a wide variety of phe
nomena but 1110st characteristically extremes of emotional 
expression are called• hysterical, like hysterical laughing 
and ccying. This individual shows a nassed hysterical 
tendency l'lhich determines his behavior although on the 
surface he shows a facade which is well-controlled, com
petent, congenial, 'lm.derneath he has an immature emotional 
or&3,nizaticn with extravagant and severe emotional swings 
which we sought to identify by the term 'hysterical 
character, ••••• n 

•
Asked to explain the further finding of "narcissistic charac

ter organization" nade by the medical board, J.tljor Rosenfels stateds 

"Narcissism is self-love. When the so-called libido 
or sexual interest fails to nature, in the usual fashion, 
and becomes directed outward toward those of the opposite 
sex, the individual may stop his development at a stage 
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oi' self'-love••••• Self-love is characteristic, again, oi' 
small children. ~ this particular patient, we note an 
emotional tendency toward preoccupation with the self, 
over-evaluaticn of himself' in certain ways and_a lack of 
capacity for a mature gl.ving relationship with a woman. n 

The underscoring in this testimony has been supplied to 
plainly indicate the constant trend of M!l.jor Rosenfels• rationale. 
The clear import of his view is that· the emotional conflicts arising 
from the accused's imnature sexual development are sufficie.it evi
dence of a "mental defect, disease or derangement" of his mind to 
constitut'e a defense for public, indecent exposures. Captain Bernucci 

. frankly stated that "This is considered an emotional disturbance. 
It has nothing to do with sanity at all." 

Whatever may have been the purpose of the disjunctive use 

of the words "mental defect", "disease", and "derangement II in the 

sanity test of the Manual for Courts-Martial, it must be conceded 

that the defense of irresistible impulse is limited solely to one 


. who has a di;seased mind and that "diseased mind" does not comprehend 
a flighty, capricious and undisciplined mind which manifests no other 
weakness than the cx!d quirk of impelling occasional, indecent be
havior. 

In order that a.person may be exempt en the ground of 
irresistible impulse, the impulse must be the result of disease of 
the mind, and it must be irresistible, or, in other words, the disease 
must exist 11to such an extent as to subjugate the intellect, and 
render it impossible for the person to do otherwise than yield thereto. 11 

The act must have been the product of the disease solely. · (Cl.ark and 
Marshall Crimes, 4th Edition, par. 86) 

According to the Federal rule· to justify a verdict of ac

quittal the "reasoning powers must be so far dethroned by a diseased 

mental coo.diticn as to deprive the accused of the will power to · 

resist the insane impulse to perpetrate the deed, though know:i.ng 


· it to be wrong." (Smith v. United States, 35 F. 2:i. 548) 

Captain Bernucci testified that, in his opinion, the accused 

was sane. The board of medical officers (of which M9.jor Rosenfels 

was a member) found the accused "legally able to adhere to the right 

and refrain from the wrong at the time of the commission of the 

alleged offenses". All agree that he was not "psychotic"•· The 

confusion arises merely in the efforts of both psychiatrists to 

explain away the significance of those findings by an amazing dif 

ferentiation between their.duty at the time the accused was eDm.ined 

arxi the:ir responsibilities as witnesses for the defense. M3.jor 
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Rosen!eis referred to the i'ind:ings :in the report of the board of 
medical officers as a. "routine" statement which is :included in all 
cases of this kind and he demurred to commenting "about the law 
which is outside (his) field" when testifying in the court-martial. 
such a distinction 1s specious. Both medical e:x:p·ert·s were engaged 
on each occasion to report :t'ul.ly upon the mental condition of the 
9:ccused and they cannot justify their vacillation on the ground that 
the inter jecticn of the legal aspect at the trial confused them; 
lajor Rosen!els joined in the use of the term "legally" 1n the report 
o! the medical board .and it is a sswned th.at its use was intentional 
and sigc.ificant. Captain Bernucci was constrained to apologize !or 
his e:xpl.aoations and admitted that they "may soupd a little far-fetched". 

The most incongruous portion of Captain Bernucci• s testimony 
is found in the following excerpts, 

"I might say th.at in dealing with these people, it appears. 
that there is some rebellion or reaction towards the over
powering strictness of their super-ego. In other words, the 
individual casts ~ the censuring power of his conscience 
!.!!!! m!. upon impulse. •(Underscoring supplied) A.nti, 

•I think the humiliation and the eJq:>erience this man h.ae had 
will be a deterring :influence in the future ••••• the possi
bility of him doing this or committing this same act again 
ii not Teey possible••••• he is g::,ing to be more careful 
about his actions in the future than he has bemi in the past, 
and he is going to be able to use his :intellect whereas in 
the past the impulse •a great enough to push the intellect 
into the background.• 

Finally, when asked s 

"Then you feel that at this time the impulse could be held 
in check?" 

he replieds 

· !11.jor Rosanfels stated that the accused was no more able 
to refrain from the irresistible impulse to indecent e:xposure "than . 
a DWl lrl:th acute .appendicitis is able to alter the course of his 
append:i:citis by an act of will"; but he nevertheless recommended 
his restoration to full duty while tmiergoing •psychiatrio therapy• 
and was positive that punishment of his misbehavior would not aid 
him. While not as sanguine as Captain Bemucci with regard to the 
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accused's future cord.uct, he was of the opinion that: "He regr~ts 

his behavior. He doesn't lmow what happened to him, except that he 

has a feeling that it will never happen again." 


. Thus it appears that both,of the medical experts, while ex-
pressly- avowing their ignorance of the legal tests for insanity, were 
not hesitant in express:ing their personal views with regard to the 
accused I s accountability to organized society under the law, and in 
doing so, modified their original views with rE!gard to his legal 
responsibility by holding him immune from punishment by their stand

., ards because of emotional stresses and conflicts. 

As to such emotional outbursts the law is clear: 

"Whenever irresistible impulse is relied upon as a 
defense, care must be taken to distinguish between insane 
irresistible impulse - that is, irresistible impulse re
sult:ing from disease of the mind - and mere moral perver
sion and-passion. The expression •moral insanity• is 
often used, but strictly speak:ing, it is not insanity at 
all. It is merely- a perverted or abnormal ccndition of 
the moral system, where the mind is sound. It is well 
settled that there is no exemption from responsibility 
merely- because of moral insanity, or because of ungovern
aple passion, sonetimes called I emotional insanity• n 

. (Clark an::l Marshall Crimes, 4th Edition, par. 87). 

The accused elected to testify and detailed the extent of 
his military services. The defense also offered proof of the accused's 
superior abilities as an officer ard. his genteel conduct socially. 
He he.d been recommended for promotion to Lieutenant Colcnel. Indeed, 
far all the evidence discloses he was a perfectly normal, healthy 
and sane person in every respect except for the misconduct of which 
he stands cmvicted. 

'<.... The. common nan does not readily beli·eve that occasimal and 
· impulsive misconduct of a particular character by one who, in every 
other respect, demonstrates sane con::luct and or,dinary behavior, springs 
from such defect, disease or derangell)3nt of the mind as hopelessly 
deprives him of the will to refrain from doing 'What he knows is wrong 
and in this he has the respectable company of many medical and juridi
cal authorities. He may be persuaded, in a particular case, to 
believe that expert, opinion evidence has proved such derangement in 
such circumstances; but no rule of law should compel him.to adopt or 
adhere to such a conclusion .when other evirlence in the case may rea
sonably- and logically persuade otherwise. Moreover, members of 
military courts, as well as juries in civil life, bring into their 
deliberations their own common sense founded upon knowledge of the ·. 
everyday behavior and experiences of lll3n in the routine affairs of 

6 
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llf'e, and they are not only entitled to use this knowledge in weigh

ing the evidence but are specifica~ cha.rge<Lto do 80. · ~ 


An apt expression of these views is ccntamed in a recent 
decisicn from which the following excerpts are quoted1 

"A complete reconciliation between the medical tests 
of insanity and the moral tests of criminal responsibility 
is impossible. The purposes are different; the assumptions 
beh:ind the _two standards are different. For that reason 
the principal function of a psychiatrist 'Who testlfies en 
the mental state of an abnornal offender is to inform the 
jury of the .character of his mental disease. The psychia
trist's moral jui gment reached on the basis of his observa
tions .is relevant. But it cannot bind the jury e:xcept 
within broad limits. To comnand respect criminal law must 
not offend aga:lnst the common belief that men who talk 
rationally are in most cases mora11y·responsible for llhat 
they do. 

"The institution which applies .our inherited ideas of 
moral respms1hil1t7 to .indiTiduals prosecuted for crime is 
a jury of ordina.17 men. These men must be told that in order 
to convict they should ha.ve no rea.sa1&ble doubt of the 
defendant• s sanity. A.fter they have declared by their 
verdict that the7 have no such doubt their juigrnent should· 
not be disturbed m the ground it is contrary to expert 
psychiatric opinion. Psychiatry offers us no standard for 
measuring the validit7 of the jury• s moral ju:igm.ent as to 
culpabilit7. To justify a reversal circumstances must be 
such that the Terdict shocks the conscience of the court" 
(Holloway v. United· States, United States Court of Appeals, · 
No. 8822, decided 26 February 1945). · 

6; For the reasons stated I recommend that. the sentence be con
firmed &nd carried into execution. 

7. Considerati9n has bean given to recommendations for clemenc7, 
submitted by the trial jmge advocate, the aHistant trial juige. ad
vocate, defense counsel and the assistant defense counsel, which 
recommendations accompany the record of trial. 

8. Inclosed are a draft of a letter for your signature, trans
.mitting the record to the President for his action, aa:l a form of 
Executive acticn designed ~o car17 into effect the above recommenda
tion, should such action meet with &J>proval. • 

~' r- :~··..,- o··-- - ..·.-- -........_._l.- .. 

3 	Incls· Mm~ C. CR.AIM . 

l - Record of trial Major General 
2 - Dft ltr for sig s/w The Ju:ige Advocate General 
3 ':" Form of acticn 

.7 

(Sentence confirmed. G~C.M.o·. 172,. 6 Jun. 19451 

........ ·~· 
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WAR DEPARTMENT 
Army Service Forces (219) 

In the Office of_The Judge Advocate General 
Washington., D.C~ 

SPJGQ-CM 271956 28 FEB 1945 

UNITED STATES ) ARMY GRO'ffi!D FORCES 
) REPLACEMENT DEPOT NO. 1 

v. ) 

Captain KIRBY L. SWilJNEY 
(0-2'76381)., Coast Artillery 
Corps. 

) 
) 
) 
) 

Trial by G.C.M•., convened at 
Fort Geo:rge G. Meade, Mary
land., '21 December 19,44. 
Dismissal, 

OPINION oi the BOA..'IID OF REVIEW 

ANDREViS; FREDERICK and BIERER, Judge Advocates 


1, The Board of Review has examined the record of trial 1n the 
.case of the officer named above and submits 'this, its opinion., to 
The Judge Advocate General, 

2. The accused was tried upon the following Charges and Speci
ficatioruJi · 


CHARGE I: Viol~tion of the 61st Article of War • . 
Specification .1: In that Captain Kirby L. Swinney., Convey Offi 

cers Detachment., did., without proper leave, absent himself· 
from his organization at Ca.mp Kilmer, New Jersey-from 
about 12001 3 November 1944, until about 18001 3 November 
19,44. 

Specification 2: In that Captain Kirby r.. SWinney., Convey 
Officers L'etachment., did, without proper leave, absent 
himself from his·organization at Camp Kilmer., New Jersey. 
from about 0800, 12 November 1944, until about 1500., 12 
November 1944. · 

Specification 3: In that Captain Kirby L. Sliinney., Convoy 
Officers Detachment., did., while enroute from Camp Kilmer, 
New Jersey to Fort George G. Meade., Maryland absent himself 
without proper leave from about 1400., 13 November 1944 until 
about 0130., 20 November 1944. 

CHARGE· II: Violation of the 85th Article of war. 
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Specification: In that Captain Kirb:,- L. Swinney, Convoy 

Officers Letachment., was at Ca.mp.Kilmer., New Jersey 

on or about 4 November 1944, found drunk while on 

duty as a convoy officer. 


CHARGE III: Violation or tha 96th Article of War. 

Specification 1: In that Captain Kirby L. Swinney, Convoy 
Officers :r.:etachment., having received a la,n'ul order· · 
from Ueutenant Colonel Thomas D. Maher, to report • 
for duty at 0800., 12 November 1944, the said Lieutenant 
Colonel Thomas D. !1aher being in the execution of his 
office, ciid., at Camp YJ.lmer., New Jersey, on or about 
QBOO, 12 November 1944, fail to obey the same. 

Specification 2: (Finding of not guilty). 

Specification 3: (Finding of not guilty). 

Accused pleaded not guilty to the Charges and Specifications. He was 
found guilty of Charges I and II and the Specifications thereof, guilty 
of Charge III and Specification l thereof., and not guilty of Specifica
tions 2 and 3 of Charge III. No evidence of previous conviction was 
introduced. Accused was sentenced to dismissal. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The evidence for the prosecution shows that in October 1944, 

accused was stationed at Headquarters, ArrrrJ Ground Forces Replacement 


_Depot 	Number 1., Fort George G. Meade., Maryland. Qn,29 October 1944., 
orders were issued assigning him to an overseas shipment (No. Gill-555 
(a)-A) as a convoy officer. Lieutenant Colonel Thomas D. l.iaher· was 
the convoy commander and Major Virgil G. Martin t:ne assistant convoy 
commancer (R. 10., 21., 301 31, 32; Ex. A). On 30 October the shipment 
proceeded to a staging area at Camp Kilmer., New Jersey. In addition 
to various staff duties., accused had supervision of the processing., 
activities., and administration of a group of companies in the shipment. 
Accused and the other convoy officers were billeted together in the 
officers• quarters of the area (R. 7., 8). The convoy officers were not 
al.lowed to leave the shipment without permission of the·convoy com
mander (E. ? , 2l). 

With regard to Specification l, Charge I., it appears from the evi

dence that on 2 November, accused obtained a 24-hour pass to visit New 


·York City. 'j/he pass expired at noon., 3 November, at which time he · 
was due back at his station (R. ?., 8). Officers going on pass were re
quired to sign out, stating the time of departure and the destination., 
and they T1ere required to sign 1n upon their return (R. 8·, 22). Accused 
left on pass at noon of 2 November (R. 8). 

2 
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At l p.m • ., 3 November., the shipment formed for the regular cloth

ing and equipment inspection., conducted by the convoy officers. Accused 
was not present at the forinatfon.- So far _as Major :..Iartin knew., accused 
did not return until about 6 p.m. of the third; at least., that was the 
first time :Major itai;tin saw him on that day. Snortly thereafter., ac
cused remarked to Major Martin that he had gone to headquarters to sign 
in., but had found the building empty. In fact; the building ~ empty., 
because at 4:30 tha~ afternoon the headquarters were moved to another 
building about two blocks away (R. 8). 

The evidence relating to the Specification, Charr;e II (drunk on

duty on 4 November)., shows that on 4 November., while accused was still 

on duty as a convoy officer, Major ~artin saw ttim about 9 a.m • ., in the 

room used as en office for the staff (R. 9, 20, 25). Accused was ~ 


, 	seated in a chair which Major Martin had previously used. Accused said 
something to the effect that if he had Major Martin's chair, he would 
move. According to Major Martin's testimony, accused's speech was very 
incoherent and: there was a strong odor of alcohol about him. \,hen he 
stood up., he seemed to weave, and as he walked a.round t..he table, he was 
in a very unsteady condition (R. 9). In Major Martin's opinion he was 
drunk and in no condition to be with troops (R. 9, 18). Major ::Iartin 
sent him to his quarters (R. 9). 

•Specification 1, Charge III (failing to report for duty at 8 a.m., 

12 November) and Specification 2, Charge I (absence without leave from 

about 8 a.m. until about 3 p.m., 12 November) are so closely related as 

to call for consideration together. 


On the morning of 11 November, Major ~artin held a meeting of the 
captains of the convoy personnel., including accused. Major Jfartin in
formed the officers present that the unit would be alerted at 8 a.m., 
Sunday,.12 November., and that Colonel iJaher had ordered all convoy 
captains to be present for duty at tnat time (R. 10, 29). Bet~een 
5 and 6 p.m • ., 11 i.J"ovember, Lieutenant Colonel ,·.~aher approved a pass for , 
accused, repeated the information previously given by Major ?/artin, and 
told accused to be sure to be back by 8 a.m. the next day (R. 21, 22., 
26, 28). 

On 12 November, apparently at or shortly after 8 a.m., the staging 
area officials held a meeting of convoy officers and unit commanders (R. 
10). Accused was not present and wa::: no·t in his quarters when Lieu
tenant Colonel i.::.aher and others searched there. Colonel J.faher was 
around the area all day and did not see accused until about 5 p.m. 
(R. lo, 11., ~2, 23). About 11 a.!ll. Major Liartin search,ed accused's 

quarters and did not find him there (R. 11). 1.~ajor ),!artin did not 

see accused until J p.m • ., at which time accused was lying on his bed 

in quarters, apparently asleep (R. 11). :Major },!artin looked at the 

sign-in register at, 2 p.m • ., at which tirr.e there was nothing to ind,icate 

that accus0d had signed in. He looked at it again at 6 p.m., and it 


J 
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was initialed by accused as of 5 p.m. (H. ll). Prior to 5 p.J'll., accused 
had not reported to Major r.,artin for duty (P... 12). 

After havinE been advised of his rights, accused made, sien0d, and 

swore to a written statement (E. 32-33; Ex. :C:), the substance of which, 

in so :i:.'ar as it relates to 0pecification 1, Charge III, and Specification

2, Charge I, is as follows: Aecused admitted that he -~-,as informed on ll 

November that the ship.,:ent would be alerted at 8 a.m. ,- 12 November, and 

tilat all officers were to oe available for a.uty at that time. He spent 

the evening of 11 November at the Pennsylvania hotel in New York City., 

vmer·e friends visited :i,n his room until about 2:30 a.m • ., Sunday, the 

twelfth. After.their departure, he lay upon tne oed, leaving the light 

on, and intending to get up in a few minutes and co to the ?ennsylvania 

station across the street to catch a train for New Brunswick., New Jersey 

(near camp). rte fell asleep and did not wake up until after twelve 

noon. He then went to the station and caught a train., arriving at the 

staging area at Camp Kilmer at about 4 p.m., at which time he went to 

his quarters. 


1'he evidence concerning Specification J, Charge I (absence without 

leave from 13 November 1944 to 20 November 1944), shows that on 13 Novem

ber accused was relieved from his assignment with the shipment and was 

~rdered to return to Fort meade, reporting to the Commanding General, 

Army Ground :rorces Replacement :0epot Ntnnber 1. Accused was told that a 

train left l~ew Brunsvtlck shortly after 2 p.m., and Government trans

portation was available fo take him to the bus station. So far as the 

witnesses knew, he tcok that train (R. 12, 17-21, 25-Zl, 29; i:x. B). 


At the time accused was ordered to return to Fort 1,:eade, there 
.was handed to him an envelope, with lettE:r enclosed., which he was to 
--..eliver· to J..'1ajor Alexander o. Froeci.e immediately upon arrival (R. 12, 
'29, ·30; LX. C). ~.;ct until 9:40 a.m., 21 1-;ovember, did accused report 
to !,iajor Froede er deliwr the aforementioned communication (P... 31). 
'rhe Bign-in rebister showed that accused had signed in as arriving at 1:30 
a.m.., 20 Nove:nber (R~ 31, 32; Ex. D). ~Iajor Martin testified to his 
belie£ that Fort l{eade is about three or three and one-half hours from 
Camp Kilmer _by·train (R. ·17) • 

. In his statement alrec..ciy referred to (Ex. :t::), accused corroborat8d 

the testimony of the witnesses for the prosecution concerning his orders 

to return to Fort :11eade. He left' 1ew Brunswick by tI·ain at about 2:15 

p.m•., 13 November, and arrived at Baltimore, Maryland, about 5:30 p.m. 
Since he had. an hour to catch the next bus, he oecided to eat. He had 
a couple of drinks, a sandwich, and a beer. •thereupon a civilian insisted 
on buying him another c.irink and then eave him still another., this last 
from a bottle which the civilian had. Realizing that he should'get to 
tne bus station, accusec. left· the bar. vrnen he arrived at the Camden Street 
station he began to feel dizzy and as thou6h he were going blind. :-J:e ... 
walked to a bench to sit down. That was his •last coherent thought.• 

4 
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His next •sane moment•, when he •had control of his faculties and re
collections• was at about 10 p.m., Sunday, 19 November, when he found 
himself in a hotel room in Baltimore. His legs seemed to be paralyzed 
and he could not stand, He was fully dressed except that his tie and 
collar were loosened at the neck. His •field coat• and almost all of 
his money had disappeared. After approximately an hour and a half 
he was able to walk to the street and get a ta.xi to the Camden Street 
station, where ·an enlisted man assisted him in getting his bag and 
placing it on the bus. He arrived at Fort Meade about 12:30 a.m., 20 
November,· and immediately went to bed in his quarters, where he remained 
during that day, being unable to walk by reaso~ of the paralyzed feel
ing of his •limbs• and the dizziness and blindness that •assailed• him 
whenever he attempted to get up. 

4. Accused testified with reference to the Specification of 

Charge II (drunk on duty on ft November). In .substance his testimony 

is as follows: On the afternoon of 3 November he came back from pass, 

had lunch at the Victory Grill Room, an officers• lunch room at Camp· 

Kilmer, and stayed there £or about an hour and a half (R. 34, 35, 


- 37). Then he went to his quarters. In the evening he was at the offi 
cers• club from about 8 to 11 o'clock, and had four or five, possibly 
six, bottles of beer (R. 34, 35). Frqm the officers• club he went to 
his quarters, where he read and went to sleep (R• .'.35) • . No hard liquor 
is sold at the officers' club, the Victory Grill,·or elsewhere on.the 
post. Beer is sold at the officers• club. It is not sold'at the Victory 
Grill (R. 35). Beti'feen the time of his return to camp on the after
noon·-0£ the third, and nine o'clock the following morning, accused did 
not have a drink cf -Whiskey.or hard liquor• (R. 35). He was on duty as 
convoy officer on 4 November, and remembered seeing Major Martin at 
shipment headquarters (R. 37). After returning to his quarters that 
morning, he talked 'With two lieutenants for a couple of hours, advising 
them about what to take overseas (H. 35-36). He did not ·go to bed during 
the morning. He lunched with Colonel 11aher and accompanied him to 
the •PX• after lunch (R. 36). 

5. The evidence clearly proves the absence without leave alleged 

in Specification 1, Charger.· Due back at camp at noon, accused was 

not present at a lp.m. formation, and :Major Martin did not see him 

until .6 p.m. Ac.cused told Major Martin that he had gone to headquarters 

to sign in upon his return, but had found the place empty. Inasmuch 

as the headquarters were not moved until around 4:30 p.m., it is 

obvious that accused arrived at some later time, and the allegation of 

his return •about• 6 p.m. was sustained• 


. The testimony, together with the statement made by accused, . 

proves the absence without leave alleged in Specification 2, Charge I. 

Even if his explanation about falling asleep be true, it does not con
stitute a defense. · · 


5 
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Tne evidence likewise shows that accused was ab~ent without leave, 

as alleged in Specification 3, Charge I, from 13 to 20 November. 
According to his statement, he was prevented from returning to Fort 
Meade by some sort of an attack which came upon him suddenly after he 
had partaken of a few drinks, and which kept him in a cana for six 
days. The court was not required to, and evidently di'd not, believe 
this story. 

With reference to the Specification, Charge II, Major Martin1.s 
testimony is sufficient proof of drunkenness on duty. Although ac-. 
cused in his testimony does not directly deny the drunkenness as 
alleged, his testimony appears calculated to creat-e that impression. 
Under these circumstances, the evidence is conflicting, and we cannot 
say that the court erred in believing Major Martin-as against accused. 

The prosecution's evidence relating to Specification 1, Charge III, 
clearly proved the order to r~port for duty at 8 a.m., 12 November, as 
alleged, and the failure to obey it. As we stated,in commenting on 
Specification 2, Charge I, the fact that he overslept, if true, would 
not amount.to a defense. 

6. 1'lar Department records show that accused is 43 years old. 

He was born. in iJississippi and his home is in Jackson, Mississippi. 

He is )Il.arried and has two daughters, aged about 2l and 20. In 1924 


. he was graduated fran the University of Mississippi with the degree of 
Bachelor of Engineering. ,Since his graduation, he has been engaged 
in engineering, including highway, bridge, and airport construction, 
and sanitary engineering. He served as a trumpeter in the United States 
Marine Corps from July 1918 to October 1919.· From 1930 to 1935, he 

· held a commission as second lieutenant, Corps of Engineers Reserve, 
and from 1939 to 1940, he was a captain, Corps of Engineers, National 
Guard of the United States. He was appointed captain, Army of the 
United States, on 31 August 1942, and entered on active duty on 6 

. September 1942. 

7. The court was legally constituted and had' jurisdiction. · No 
errors injuriously affecting the.substantial rights of the accused 
were co.:.mitted during the trial. In the opinion of the Board of Review 
the record of trial is legally sufficient to support the findings and 
sentence and -to warrant confirmation of the sentence. The sentence .to 
dismisSlll.. is mandatory under the provisions of Article of war 85 and 
is authorized. by .Articles of War 61 and 96•. 

Judge Advocate. 


Judge Advocate. 
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SPJGQ - CY Z71956 	 1st Ind. . 
MAR 3' 1945 

Hq ASF, JAGO, washington,25, D. c. . . 

T01 The Secretary or. war 

1. Herewith transmitted !or the action of the President are 
the record of trial and the opinion of the B09.rd of Review in the 
case of Captain Kirby L. Swinney (0-276381), Coast Artillery Corps. 

2. I ccncur 1n the opinicn of the Beard of Review that the 
record ot·tr1a1 is legally eu.!!icient to support the fi.ndings and 
the sentence and to warrant cori!irmation of the senten::e. I recom
mend that the sE11tence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial to the President for his action, and a 
form of Eitecutive action designed to carry the above recommendation 
into et.feet, should such action meet with approval. 

' 

~ ~-~°'- «--._ 

3 	lmls 10'.RON C • CRAMm 
1 - Record of tr:1.&l 11ajor General 
2 - Dft ltr for sig S/vf The Judge Advocate General 
3 - Form of acticn 

(Sentence confirmed. G.C.M.O. 155, 17 Apr 1945) 





WAR DEPAR'.ruENT 
Army Service Forces 

In the Office of The Judge Advocate General (227) 
Washington., D. C. 

SPJGH-C},{ 271991 13 fEB l945. 
UNITED STATES 

.• 
) 
) 

SECOND AIR FORCE · 

v. ) Trial by G.C.M• ., convened at 
) Great Bend, Kansas., l December 

first Lieutenant JOHN B. 
BOYD (O-l64J540), Signal. 
Corps, 

) 
) 
) 

1944. Dismissal, total for
feitures a.nd cani'inement for 
one (l) yea.r. 

I·. 

OPINION of the BOARD OF REVIEW 
TAPP'!, GAMBRELL and TREVETHAN., Judge Advocates 

l. The Boa.rd of Review has examined the record. or trial in the 
case o! the officer named above and sub!llits this., its opinion, to The 
Judge Advocate General. 

' . 
2. The accused was tried upon the f'ollardng Charges and Spaoi

fioationsa 

CHA.ROE Ia. Violation of the 61st .Article of war. 

Speoifioationa In that First Lieutenant John B •. Boyd., 
Signal Corps, 582d Materiel Squadron, 76th Service 
Group., did, without proper leave, absent himself 
.frcm his station at Array Air Field., Great Bend, 
Kansas from about 19 September_ 1944, to about l3 
Octob~r 1944. 

CHARGE IIa · Violation of the 96th Article of 'War. 
I ' • ' 

Speoifioation 11 In that First Lieutenant John B. Boyd, 
Signal Corps, 582d. Materiel Squadron., 76th Service 
Group, did, at Army Air Field, Great Bend, Kansas, .. i:m 

. or about 8 September 1944, with intent to defraud, wrong
fuJ.l.7 and unlawtully make and utter to Flight Officer 
George w. Roope, formerly of Joth Bombardment Squadron, 
19th Bombardment Group, (now of 2Jlst .A:rrny Air Forces 
Base unit), a certain check, in words and figures as 
.f'ollows, to wita 
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THE FORT PID'E, ALABAMA, 
FARMEP.S ~eHry-~ Sept 8 194~ No,:__ 

FIEST 
THE ~ NA'fIONAL BANK 

8.3 - 1.368 
PAY 'l'O THE

ORDER OF____:C:;:,;a:::s;:.:h:.. _________
2Q.

$ 25 xx___ 

_'.Twe!!!!:·~n!t:Yr.-JF~i;!VeL=============-~DOLLA.RS 

/s/ 	John B Boyd · 
1st Lt Sig C 0164.3540 

in pa;yioont of an indebtedness to the said Flight Officer 
George w. Roope, of the value.of Twenty Five Dollars 
($25.00)., he, the said First Lieutenant John B. Boyd then 
well knowing that ne did not have and not intending that 
he should have suffi.cient funds in the First National Bank 
of Fort Payne, Alabama. for payment of said check. 

Specification 2:· Same allegations as Specification 1. 

Specification .3: Same allegations as Specification l except 
check dated., ma.de and uttered on or about 12 Sept~mber 1944. 

Specii'ication 4: Same allegations as Specification 1 except 
check dated, made and uttered on or about 12 September 1944. 

Specification 5: Same allegations as Specification 1 except 
check dated, made and uttered on or about 12 September 1944. 

Specification 6: Same allegations as Specification i' except 
~heck dated, made and uttered on or about 12 September 1944. 

Specification ? : Same allegations as Specification l except 
check dated, ma.de and uttered on or about 14 September 1944. 

Specification 81 In that First Lieutenant John B.. Boyd., 
Signal Corps, 582d Materiel Squadron., ?6th Service Group, 
did, at Army Air Field, Great Bend, Kansas, on or about 
14 September 1944, make and utter to Second Lieutenant 
Audel H. Hicks., 93rd 1;3ombardment Squadron., · 19th Bc:mbardment 
Gr011p, a certain check, in words and figures as follows, 
to lfit: 

_Se:---p~t...,14~--...._.1944.._...__ 
(Date) 

2 
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First National OF Fort Payne I Al.a. 
(Write Name O! Your Bank On Above Line): ('l'own Name) 

PAY TO THE 00
ORDER OF_____ _____________,;i 100 xxC_ash 

One HUndred DOLLARS 
For value received, I represent the above amount is on 
deposit in said Bank or Trust Campany in my name, is 
:t'ree .from claims and subject to this check. 

/s/ John B Boyd 
1st Lt Sig C 0-1643540 

The said First Lieutenant John B. Boyd did thereafter 
,vrongful.17 tail to maintain a sufficient bank balance for 
the payment of s~d check. 

Specification 91 Same allegations as· Specification 8 except 
· check dated, made and uttered on or about 12 September 1944, 
in the· amount of $25. · 

Specification 101 Same allegations as Specitication 8 except 
check dated, made and uttered on or about 8 September 1944, · 
in the amount ot $25. 

Specification ll1 Same allegations as Specification 8 except 
check dated, made and uttered on or about 8 September 
1944, in the amount of $25 to Flight Officer John T. 
Doganges. 

Specification 121 Same allegations as Specification 8 except 
check in the amount of $25 and uttered to Flight O!ficer 

. John T. Doganges. ·· 

Specification 131 Same allegations as Specification 8 except · 
· check dated, ma.de and uttered on or about 8 September 

1944, in the amoun'b of $25 to Flight Officer John T. 
Doganges. · 

Specification i4i Same allegations as Specification 8 except 
· check dated, made and uttered an or about 8 September 

· 1944, in the amount of $25 to Flight Officer John T, 
.Doganges. 

Specification 15a Same allegations as ·Specilication 8 except 
check dated, made and uttered on or about 10 September 
1944, in the amount of $25 to Flight Officer John T. 
~ganges. 

3
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Specification 16a Same allegations as Specification 8 except 

check in the amount ot $10 and uttered to Flight Ofticer 
John T. Doganges. 

Specification 17a Same allegations ae Specification 8 except 
check dated,· made and uttered on or about 12 September 
191+4, in the amount of-$150 to Flight Qfficer John T. 
Doganges. · 

Specification 18a Same allegations as Specification 8 except 
check dated, made and ·uttered on or about 8 September 
191+4, in the &mount ot $25 to Flight Officer J~ T. 
Doganges. L-

Specification 19: Same· allegations as Specification 8 except 
check dated., made and uttered on or about 9 SeP.tember 
191+4, in the amount o! $60 to Flight Officer John T. 
Doganges. · · 

Specification 20a Same allee;ations as Specification 8 except 
check dated, made and uttered on or about 10 September 
191+4., in the amount of ~20 to Flight Officer John l'. 
Doganges. 

Accused pleaded guilty to Charge I and its Specification and not guilty 
to Charge II and all of its Specifications. He was found guilty of 
Charge I and its Specification., g-uilty of so much of each one of Speci
!ications 1 to 7 inclusive of Charge II as involves the failure to main
tain a sui'ticient bank balance to pay each check described therein., 
guilty of Specifications 8 to 20 inclusive of Charge II and guilty of 
Charg:e ·II. No evidence ot previous ca:ivictions was introduced. He 
was sentenced to dismissal., total ~orfeitures and confinement £or one 
year. 'l'he reviewing authority approved the sentence and forwarded the 
record of trial £or action under Article of war 48. · 

.3. The evidence introduced by the prosecution is hereina.t'ter 
summarized under ·appropriate headings indicating the Charges and Speci
fications to which the particular evidence 1s pertinent. 

a. Charge I and its Speeitica'tion: · · · 

. Extract copies ·of the morning r~ports o.t' appropriate organiza
tions were properly received in eyidence and showed that accused absented 
himself without leave .t'ran his station ,t J.rmy Air Field, Great Bend., 
Kansas, from 19 September 1944 to:13'0cto'ber 191+4 (R. 20,;- Pros. xxe. l,
2). . . . 
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b. Charge II1 Specif'ications 1-20 inclusive& 

on the following dates accused drew the following checks on The , 
First- National Bank of Fort Payne., Alabama., and uttered them to the 
.rollowing persons., viz: 

Date ot .AmOl.lllt ot Check Ut- Check Ut-
Spec. Check Check tered to tered for · References· 

8.Sep 44 $25 See next par. 	Cash or to (Pros. Ex 16) 
pay gamb
ling deb:ts 

2 8 Sep 44 $25 • • • • ••••• 
3 12 Sep 1.4 $25 • • • • • • • 
4 l2 Sep 44 $25 • • • • • • • 

•5 12 Sep 44 &25 • • • • • • • 

6 12 Sep 44 $25 • • • .. • • • 


.. . ..
7 14 Sep 1.4 $25 	 • • • • 

8 14 Sep 1.4 $100 2d Lt. Audel H. To pay gam- (R 21; Pros·. Ex 3) 
Hicks bllng debt 

9 12 Sep 44 $25 • • (R 24; Pros. Ex 5) 

10 8 Sep 44 $25 • • (R 23; Pros. Ex 4) 

11 8 Sep 44 $25 	 F/0 John T. • (R 30; Pros. El: 6) 
Doganges 

. 12 14 Sep 44 $25 • 	 To pay gam- (R JO., 31; Pros. 
bling debt Ex. 7) 

13 8 Sep 44 · $25 • • (R 30., 32; Pros. 
Ex 8} 

14 8 Sep 44 $25 • • (R 30., 33; Pros. 
Ex 9) 

15 10 Sep 4f+ $25 • • • 
(R 30., .34; Pros. 
Ex 10) 

16 14 Sep 44 $10 . ' (R•. JO., .34; Pros. 
Ex. ll) 

s 
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Date of Amount of Check Ut- . Check Ut References 

~ Check Check tered to tered for 

17 12 Sep 44 $150 F/0 John Part cash & (R. 301 .36; 
T. 	Doganges part to pay Pros. Ex 1:i) 

gambling debt 

18 8 Sep 44 $25 	 To pay gam-. (R. 301 36;• 

b1:-ing debt Pros. Ex 13) 

19 9 Sep 44 $6o - • 	 Part cash & (R. ,301 .37; 
part to pay Pros. Ex l4) 
gambling debt 

20 10 Sep 44 $20 • 	 To pay gam (R. 301 38; 
bling debt Pros. Ex 15) 

Of the .first seven checks listed above (Specs. l-7 incl), Flight 
Officer George w. ·Roope cashed four o.f them for accused and won the other 
three in a· dice game where they were being circulated in place of cash. 
or the four checks cashed for accused by this flight officer, the proceeds 
of at leave three of them were wagered by accused in a dice game. All of 
these seven checks were returned unpaid by the drawee bank atter present
ment for payment and they had not been redeemed by accused at the time of 
trial (Pros. Ex. 16). 

The next three checks listed above (Specs. 8-10 incl) were all 
retuz:ned unpaid by the drawee bank after presentment for payment and had 
not been redeemed by the accused at the time of trial.. Lieutenant Hicks 
had indorsed two of these checks and cashed them at the Officers•

1 
Club 

!ran 'Which he later redeemed them after they had been returned by the 
drawee bank (R. 22-25). 

The last ten checks listed above (Specs. 11-20 incl) were also 

returned unpaid by the drawee bank after presentment for p~ntand had 

not been redeemed by the accused at the time of trial. All of these ten 

checks had been cashed by Flight Officer Doganges1 or by someone act

ing for him; at various places including the Ofi'icers 1 Club and local 

banks from which he later redeemed, them after they had been returned un

paid by the drawee bank (R • .30-39). Flight Officer Doganges testified 

that all o.f these ten checks were given to pay gambling debts incurred. 

by accused in dice games but that almost all of them also involved the 

payment of ,sane unspecified amount of cash to accused ( R. .39). 


It was stipulated in writing by. the prosecution, defense and the 
accused that if the cashier of the First 	National Bank.o.t Fort Payne, 
Alabama, were present he would testify' that (a) accused had an account 
at that bank, {b).the bank statement attached to the stipulation 

,represented the condition of accused's account from 30 J,me 1944 to 
21 October 19441 and (c) the checks drawn on that bank and described. 

6 
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in Specifications l to 20 inclusive, or Charge II were dishonored by 
the bank when presented for payment because the balance on deposit in 
accused's account was insu!ficient to pay them (R. 45; Pros. Ex. 17). 
The bank statement revealed that accused's balance was 46 cents on 28 

'August 1944. A deposit of $125 on 12 September 1944, less withdrawals 

made the same day reduced .:the balance to $75.40 as of the close of 

business on that day. On l4 September 1944 the balance fell to $25.34 


, 	 and on the next day it was further reduced to 31 cents at which figure 

it remained until at least 21 October 1944 (Pros. Ex. 17). 


4. After accused's rights as a witness had been explained to him, 
he elected to remain silent. 

The ci.efense introduced evidence to show that accused was canpetent 
and qualified in signal maintenance work and that he had completely 
organized a signal maintenance section at his field within a period of 
six weeks (R. 501 51). While he served as communications. supply offi 
cer of the 76th Group his work had been performed satisfactorily (R. 49). 
Accused's w.n., A.G.O. Form No. 66-2 card was introduced in evidence 
and revealed that his .first performance.rating had been very satisfactory 
and that thereafter he had received five ratings of excellent (R. 52; 
Def. Eic. A). • 

5. The prosecution's evidence, plus accused's plea of guilty, 

smply sustains the court's .findings of guilty of Charge I and its · 

Specification. · · 


The accused was found gulltyI under each of the twenty 

Specifications of Charge II, of fajJ1ng to maintain a su!ficient 

bank balance to pay each of the checks therein described when pre

- sented for payment to the drawee bank. '.lhe evidence fully establishes 
that accused issued these twenty checks totaling $715 over the period 
from 8 September 1944 to l4 September 19441 the checks being issued 

, either to pay· gambling debts or to procure cash to finance further 
gambling activities. The balance 'in accused's bank account was woe
fu.lly insufticient to pay these checks when they reached the drawee . 
bank ill, the ordinary course of business and all o! them were dishonored 
for that reasCll. The fact that certain o:t these -checks may have been . 
given to pay gambling debts does not alter accused's guilt of the of• 
fenses charged (Cll 2490061 Vergara, 32 B.R. 5, 3 Bull. JAG 290) •. The 
evidence amply sustains the court•s findings o.f guilty under Charge II 
and Specifications 1-20 inclusive, thereof. 

. 6. Accused is 25 ;years o! age. · He graduated !ram high school-
in ·1939 and !er ·two years thereafter was employed in clerical capa.ciities. 
H& was inducted into :military service on 16 June 1941 and on 23 March 
194.31 a.f'ter graduation from the Signal.Corps School, Fort Monmouth, New 
Jersey, he was coad.ssioned a second lieutenant. On 20 December 1943 
he was promoted to first lieutenant. · 
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7. The court was legally constituted and had_juriadiotion ot tb.• 

person and the offenses. No errors injuriously arteoting the substantial 
rights o! the accused were committed during the trial. In the opinion of 
the Board ot Ileview ~ record o! trial 1~ .legall.7 autficient to support 
the findings of gullty and the sentence and to warrant confirmation ot 
the sentence. The sentence imposed is authorised. upon ocmviction 0: & 
violatioo of .Article ot War 61 or ot Article ot .War 96. 

. . 

~ U!~3wl&O Advocate, . 
I ' 

. ,41,,:..i.t·a.114. /A ~. J\1.dp Advocate, 
". 

~; 
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SPJGH-CM 271991 ~!tndl945 
Hq ASF, JAGO, Washington 25, D. C. 

Toa The Secretary or War 

1. Herewith are transmitted !or the action of the President the 

reco;d of trial· and the opinion of the Board or Review in the case of 


· First Lieutenant:. John B. Bo;rd (o-164.3.$40), S~gnal Corps. 
. . ' 

2. I concur in the opinion· or the Board of Rev.Lew that the record 
of trial is legally suf.t'icient to support; the findi.Ilgs of guilt7 and · 
the sentence and to 11arrant con!irmation of the sentence. I recommend 
that the sentence be confirmed but that the !orfeitures be remitted and 
that the sentence as thus modified be carried into execution and that the 
United States Disciplinary Barracks, Fort Leavemrorth, Xa,nsas, be desig
nated as the place o.t' confinement;.· 

;. Inclosed are a dra.t't of a letter -for )"Our signature, tranmnit
. ting the record to the President for. his action, and a form of Executiv, 
· action designed to carry into e.t'fect the recommendation hereinabove made, 

should such action meet with approval. · . . • 

~ Q. - ~~... · 

MIRON C. CRAMER 

Major General 


3 Incls 'l'he Judge Advocate General 

l. Rec of trial . 
2. Dr.ft or ltf for sig

s/tf 
; •. ·Form o.t' Action 

. ' 
(Sentence confirmed but forf'eitures remitted. a.c.:u:.o. 136., 11 Apr 1945) 
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WAR DEFARTMENT 

Army Service Forces 
· In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGN 
c1r v2067 .Z 5 JAN 1945 

) INFANTRY ADVANCED 
UNITED STATES ) REPLAC'E74ENT TRAINil!G CENTEH. 

) 
v. ) Trial by G.C.M., convened at 

) Camp Gordon, Georgia, 20 Decem
Second Lieutenant LESTER C. .) ber 1944. 121.smissal, total for
LANGFORD (0-1823312), In ) feitures and confinement for 
fantry. · ) five (5) years. 

OPINIOJII of the BOARD OF REVIEW 
:µPSCOhlB, 0' CONNOR and GOU'E.ff, Judge Advocat~s 

. . 

· 1. The record of trial in the case of the officer named above 
has been examined by the Board" of Review and the Board submits this, 
its opinion, to The Judge·Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation 0£ the 96th Article of War. 

Specification 1: In that Second Lieutenant Lester c. 
Langford,. Third Training Regiment, Infan try Ad
vanced Replacement Training Center, Camp Gordon, 
Georgia, did, at Camp Gordon, Georgia, on or about 
1 November 1944, wrongfully and unlawfully make and 
utter to Second Lieutenant Albert M. Lowenstein, 
Third Training Regiment, Infantry Advanced Replace
ment Training Center, Camp Gordon, Georgia, a certain 
check, in words and figures as follows, to wit:_ 

Glenville, w. Va. November 1 1944 No.___ 

· Kanawha Union. Bank 

http:GOU'E.ff
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Pay to the order of Lt. Albert Lowenstein $12,5.00 

One Hundred Twenty .five and no/100 - - - .: - Dollars 
For_________ 

/s/ Lester c. Langford 
2nd Lt. Inf. AUS 0-182.3,312 

The said Second Lieutenant Lester C. Langford, then well 
knowing that he did not have and not intending that he 
should have sifficient .funds in the Kanawha Union Bank., .. 
Glennviile., West Virginia., for the payment of said check., 
such· conduct being of a nature to bring discredit upon 
the military· service. 

Specification 2: Sarne as Specification 1 but alleging check 
made and uttered to Second Lieutenant Albert M. I,owehstein., 
drawn on same bank .at same place., dated 1 November 19441 
in the amount of $125. · • 

Specification .3: Same as Specification·1 but alleging check 
made and uttered to Second Lieutenant Ernest M. McFarland, 
drawn on same bank at same place., dated 1 November 1944., 
in the amount or $40. 

Specification 4: Same as Specification 1 but alleging check 
made and uttered to Second Lieutenant Ernest M. McFarland., 
drawn on same bank.at same place., dated 1 November 1944, 
in the amount of $:200. 

Specification 5: Same as Specification 1 but alleging check 
made and uttered to Second Lieutenant Vick Costellos., 
drawn on sa'!le bank at ~ame place., dated 6 November 1944., 
in the anount of $50. · 

Specification 6: Same as Specification 1 but alleging check 
made and uttered to Second Lieutenant Philip Blecher., 
drawn on saim bank at same place., dated 6 November 1944, 
in the amount of $55. 

Specification 7: In that Second Lieutenant Lester c. Langford., 
· Third Training Regiment., Infantry Advanced Replacement 

Training Center, Camp Gordon., Georgia., did., at }'!aeon, 
.Georgia, on or about 2.3 .August 1944, with intent to de
fraud wrongfully and unlawfully make to ncash" arrl utter 
tp the First· National Bank and Trust Company in Macon., of. 
µaeon, Georgia., a certain check,· in ?10rds and figures as 
follows., to wit: 

Glenville West Va Aug 23. 1944 
City State Date 

- 2..: 
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Kanawha Union Bank Glenville w. Va. 
Name of Bank Branch City State 

Pay to the 
order of___c~a~s_h_________ ~_:49-'-'-.o_o_ ___ 

Forty·and no/100 - - - - - - - - - - - - - - I:ollars 

Club ~o. 

eerial No. 0-1823312 

Oreanization Co r:, 4th T.B. Cp. Wheeler 

/s/ Lester c. Lan~ford ~ 
2nd Lt. Inf. 

endorsed on the raver~ side as follows: 

- Fay to the order o:r any Banlc., ,Banker, or Trust Company. 
All Prior Endorsements Guaranteed. The ~:irst National 
Bank & Trust Company in :.~aeon., 11acon, Georgia. Sep 4 
1944 64-67. Pay to the order of Any Bank, BanJcer or 
Trust Company. All prior Endorsements Gt1.aranteed. 
Trust Company of Georgia 64-10 Atlanta, Georgia 64-10 
and other endorsements which are illegible. · 

and by means thereof, did fraudulently obtain from the First 
National Bank & Trust Company in Macon of Macon, Georgia,
f40.oo, he the said Second Lieutenant Lester·c. Langford, 
then well knowing that he did not have and not intending 
that he sbould have sufficient funds in the Kanawha Union 
Bank, Glenville, West Virginia, for the payment of said 
check. 

He pleaded not guilty to and was found guilty of the Charge and all Specifi
cations thereunder. He was sentenced to be dismissed the service, to .for
fai t all pay and allowances due or to become due and to be confined at 
hard labor at such place as the reviewing authority might direct :for :five 
years. The reviewing authority approved the sentence and forwarded the 
·record of trial :for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused on 4 
1Iay 1943 had opened a checking account with the Kanawha Union Bank., 
Glenville, "F."est Virginia; that on 25 July 1944 such account contained a 
balance 0£ $6.10; that no deposits were subsequently made and that thare
af'ter all of the checks described in the Specifications and hereinafter 
mentioned were presented to auchbank and payment thereof refused by it 
because of "insuf:Cicient funds" (R•. 26; Ex. H). The bank never sent the 
accused a statement o:C his account and his. father had never made a deposit 
to the account (Id.). 
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On 23 August 1944 the accused, representing that he had suffi
cient funds in the account, drew and cashed a check thereon for $40 with 
the First jati.onal Dank _and Trust Company, J:5acon, Georgia. The check 
·was presented to thG drawee bank for payment which was refused and the 
chec% has never been redeemed by the accused (.n. 26; Ex:s. G, I). On 1 
Eoverr.ber 1944 the accused engaged b. a card ga~ with certain officers 
among whom were the payees of the checks described :i,.n Specifications 1-4 
inclusive. During the came he borrowed funds from them for which he 
issued the checks described in such Specifications. Similarly on 6 Novem
ber· 1944, after another card game, he issued the checks described in Speci
fications 5 anc 6 (R. 8-14, 14-19, 19-22; Exs. A-F). These six checks, 
azcreJating the sum of t595, 'l'[ere either cashed or deposited by their 
respective payees with the Georgia Railroad Bank and Trust Company, Augusta, 
Geort"ia, an:i, after presentation in due course to the drawee bank for pay
msnt, were returned unpaid because of "insufficient funds" and the payees 
thereof, wit~,out reimbursement by the accused, were required to comply with · 
their indorsement thereon (Id., R. 23-26). 

4. The accused, after explanation of his rights as a witness, testi
fied concerning Specification 7 only. After he had received informa~ion 
that payment of the check described in Specification 7 had been refused, 
he had requested the bank in Augusta, Georgia, tore-deposit it upon the 
assumption that his father, pursuant to request, "rlUuld deposit the sum of 
.;100 in the accourit. Such requested deposit was not made and the accused 
finally on 9 Noverrber 1944, after bein~ ·placed in arrest, learned that the check 
had not been paid and, since he was in arrest, he was unable to collect monies 
owed to him with v,i1ich to redeem it. He had received no statement from his 
bank but attempted to remember the status of his checking account (R. 27-30). 

5. Specifications 1 through 6 allege that the accused on two named 
dates wrongfully a'1.d unlawfully made and uttered six checks, aggregating. 
the sum of $595 and drawn upon a named bank, to four different persons when 
he knew that he did not have and without intending that he should have suffi
cient funds upon deposit for the payment thereof in the drawee bank. Speci
fication 7 similarly alleges the r.aking and uttering of another check in 
the sum of ~;40 and also alleges that such check was fraudulently made and 
uttered and the face ~mount thereof fraudulently secured from the bank 
cashing it. All of the Specifications are laid under Article of War 96 
of which they are clearly violative (:rtC:i, 1928, par. 152Q; Dig. Op. JAG, 
1912-40, Sec. 453 (24); 32 BR 5-15). It is also well settled that one is 
chargeable with notice of the condition of his bank account and that, upon 
proof of the return of a check because of insuffic-.J:.ent funds upon deposit 
to pay it, the duty is imposed upon the drawer of~ check, wh~~ charged 
with conduct discreditable to the military service,. to show that his is
suance of the check resulted from an honest mistake unaccompanied by his 
own carelessness or neglect (22 BR 279, 32 BR 95). 

The evidence for the prosecution shows conclusively that the 
accused on 25 July 1944 had upon deposit the small sum of,f6.10 in his 
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checking account which remained thereafter wholly unsupplemented. The 
accused was charged w.i.th knowleaee of such inadequacy but nevertheless 
he thereafter on 23 August 1944 drew- a check of :~~40 upon such account and 
cashed it after falsely representing that his account was anple to pay 
it. The acquisition of the proceeds of the check was therefore fraudulent 
and such intent is inexorably compelled and in no wise, dispelled by the 
accused's testimony because, according to him, he did not even r3quest 
his father to make a deposit in the depleted·bank account until after 
the check had first been returned unpaid. The other six checks, totaling
C.59.5, VIere subsequently issued against the still unreplenished account for 
pre-existing debts, which fact only prevents their issuance from being 
fraudulent, but brands their issuance nevertheless as conduct to the dis
credit of the military service. The evidence, therefore, establishes the 
·accused's guilt beyond a reasonable doubt of the acts alleged in all of 
the Specifications and fully supports the findings of guilty of the Cnarge 
and all Specifications thereunder. 

6. The accused is about 28 years old, marn:ed and has three child
ren. War Department records show that he attended high school for four 
years, graduating in 1937. From 1 September 1937 to l November 1938. he 
was employed as a laborer and truck driver by: a road construction company 
·and from 	the-latter 43,te until 10 May 1940 he was a salesman of heating 
systems and refrigerators. He has had enlis.ted service from 13 January 
1941 until 21 January 1943 when he was connnissioned a second lieutenant 
upon completion of Officers• Candidate School and has had active duty 
as an officer since the latter date. 

7. The court was legally- constituted. No errors injuriously . 
affecting the substantial rights of too accused were connni tted during 
the trial. For the reasons stated the Board of ReYiew is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of the.Charge and all Specifications thareunder and the sen
tence aoo ~o warrant confirmation thereof. Ili.smi ssal is authorized 
upon conviction of a violation of Article of 1'far 96. 
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SPJGN-04 Z7ZJ67 1st Ind. 
- .. f • 

Hq ASF, JAGO, Washington 25, D. c. FEB 7, "' 1945' 
TO: The Secretary of war. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the , 
case of Second Ll.eutenant Lester c. Langford (0-182.3.312), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant con.i'irmation thereof. I recoI!lll8nd that 
the sentence be confirmed but that the forfeitures be r•tted, that 
the period of confinement be reduced to two years, that the sentence 
as thus modified be ordered executed, ·and that the United States 
ntsciplinary Barracks, Fort Leavenworth, Kansas, be designated as the 
place of confinement. -· · · 

- .). Inclosed are a dra.f't of a letter for your signature, trans
mitting the ·record to the President for his action, and a form of 
Executive action.designed to ca;-ry into effect the foregoing recom
mendation, should such action meet with approval. 

3 Incls. M!RON C. CRAMER 
Incl l - Record of trial Major General 
Incl 2 - Dft. of ltr. for The Judge A.avocate General 

sig. Sec. of War 
Incl .3 - Form of Executive 

action. 

(Sentence confirmed but forfeitures .remitted and confinement reduced 
to two years. G.C.M.O. 153., 17 Apr 1945) 



WAR DEP.ii.?.T:,1ENT 
A:r,ny Service Forces (243) 

In the Office of The Judge 4dvocate General 
Washington, D. C. 

· 9 MAR 1945 

UNITED STATZS ) FOURTH AIR FORCE 
) 

v. ) Trial by G.C.:J:., convened 
) at ;~rch Field, California, 

Captain JAl.JZ3 A. VATJS, ) l4 and 15 November 1944. 
JR• ., (0-1042.196), Coast ) Dismissal and confine~ent 
Artillery Corps. ) for ten (10) years. Disci

) plinary Barracks. · 

OPINION of the BOA.RD OF P.h.,YIE'J 

ANI1.'!:/.00, FREDERICK and BIERER., Judge Ad~ocate~ 


1. The Board of P.eview has examinad the record .of trial in the 
case of the officer named above and Sllbmits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fica tionsa 

CHARGE Ia Violation of the 94th Article of Viar. 

· Specification 11. In that Captain James A. Va.us, Jr., 

CAC, 603rd Antiaircraft Artillery Group, did., at 


· Los Angeles, California, an or about 26 April 1944, 
feloniously take, steal, and carry away one :rodel 
40 BJ Victor Animatophone Projector, Serial Number . 
84337-34867I, of the value of about ~288.34, property 
oi' the United States., furnished and intended for the mili,;. 
tary service thereof. 

Specification 21 In that Captain James A. Vaus., Jr., 
CAO, 603rd Antiaircraft Artillery Group, did, at Los 
Angeles, Calii'ornia., on or about l May 1944, wrong.f'.11ly 
and knowingly sell one :.rod.el JI) BJ Victor Animatophone 
Projector, Serial Number 84337-34867X, of the value of 
about $288.34, property of the United States., furnished 
and intended for the military service thereof. 

CHARGE II1 Violation of the ?6th Article of War. 
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Specification la In that Captain James A. Vaus, Jr., 
CAC, 603rd Antiaircraft Artillery Group, did, at 
Los Angeles, Ca~ifornia, on or about 9 May 1944, with 
intent to deceive, wrongfully and without p:r,-oper author
ity, sign and utter to the Folmer oranex Compan;r, Los 
Angeles, California, War Production Board Preference 
Rating Certificate Number 1742673, dated 9 May 1944, 
and War Department Purchase Order Number SF 1328, dated 
9 !ray 1944, and by means thereof' did obtain one 4 X 5 
Speed Graphic Camera, Number 3~149, with Graflex J.il.ash 
Synchronizer and Kalart ltange Finder fitted thereto, and 
one 4 X 5 Speed Graphic Camera, Number 330068, with Granex 
Flash Synchronize+ and Kalart Range Finder fitted thereto, 
which said cameras were used by the said Captain James A. 
Vaus for his o-wn personal gain and benefit. 

Specification 21 In that Captain James A. Vaus, Jr., 
CAC, 603rd Antiaircraft Arti;_lery Group, did, at 
Los Angeles, California, on or abo'.lt 9 May 1944;,with . 
intent to defra-..i.d, Vlrongi'ully certify on u. S. Government 
Tax Ex:emptian Certificate !Tumber W1,045,033, dated 9 
1.ay 1944, that he bad purchased for the exclusive use 
of the United States Government i'ourKalart Range Finders 
and f'1:>Ur Flash Synchronizers f'rom Folmer Grafiex Corpora
tion, Los Angeles, California, and by such certification 
did unlawfully obtam a tax exemption of $35.00 on the said 
purchased articles, he, the said Captain James A. Vaus, Jr., 
well knowing and not intending that the said purchased 
articles should be for the exclusive use of the United 
States Government. 

Speci.ficaticn 3: In that Captain James A. Vaus, Jr., 
CAC, 603rd Antiaircraft Artillery Group, did, at Los 
Angeles, California, en or about lO May 1944, with· 
mtent to deceive, wrongfully and without proper author
i ty, sign and utter to Paul Cox, 1640 East Mowitain 
Street, Pasadena, California, War Production Board ··~ 
Preference Rating Certificate Number 1742673, dated lO 
May 1944, and War Department Purchase Order Number SF 
1573, dated 10 May 1944, and by means thereof did obtain 
one :·iodel 40 BJ Victor Animatophone, Serial Number 
9~57-42549X, which said Animatophone was used ·b;r the 
said Captain James A. Vaus !or his own personal gain and 
benefit•. 

• 
Specification 4s . In that Captain James A. Va.us, Jr., . 

CAO, 603rd Anti.aircraft Artillery Gl'oup, did, at Los 
Angeles, California, on or about 17 January 1944, with 
intent to deceive, wroogf'ully' utter to Ralke Company-, 

. Los Angeles, Calif~_ia., Ylar Production Board Preference 

2 
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Rating Certificate Number 1232416, signed by Captain Edward 
G. Faircloth, and by means thereof did obtain one 1!odel 40 

B Victor Animatophone, Serial Number 89289-39908X, mich 

said Animatophone was used b;:, the said Captain James A. Vaus, 

Jr., for his. own personal gain and benefit. 


He pleaded not guilty to and was found guilty of all Charges and Speci
fications. No.evidence of previous conviction was introduced at the 
trial. He was sentenced to be dis:nissed the service., to forfeit all 
pay and allowances due or to become due., and to be confined at lard 
labor., ·at such place as the reviewing authority may direct, for ten 
years. T'ne reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution, briefly su.m.'!la.I'ized., is 
as follows, 

CHARGE I, Specifications land 2: 

en 17 June 1943 First Lieutenant Clifton A. Klenzing, contracting 
and purchasing officer of the 37th Coast Artillery Brigade (AA), {R. 24; 
Pros. Ex. l) executed a War Department purchase order directed to 
Victor Animatograph Corporation., Davenport., Iowa for 2 Model JJJ B Victor 
SOF Aphoneand Liftops and 2 unit J speakers. (R. 24; Pros. Ex. 2). The 
order technically described what were co:rmanly kn01m as 'M:odel II) BJ 
Victor sound projectors., the "B" indicating the projection ma.chine 
and amplifier and the "J" designating the speaker, both compaient parts 
of one complete machine {R. 16., 25). 

The purchase was to be made .:from the Welfare lilllisted Men I s l'und 
(R. 28) under· the direction of the commanding general and !or the 
purposes of entertaining enlisted men of the brigade (R. 27) • . 

As a result of the purchase order Lieutenant 10.enzing received 
from the Victor Animatograph Corporation two projecting machines, one 
of which bore the serial number 84337-34867 (R. 26) and upon receipt of 
the invoice (R. 25; · Pros. Ex. 3), which erroneously designated the last 
two of the serial numbers but which error was corrected (R. 25, 26), 
the ma.chines were paid for out of government funds in October 1943. 
(R. 'Zl; Fros. Ex. 4) at the unit price of $.238.34 (Pros. Ex. 2 and 3). 

The projectors thereupon were placed in use by the Special Service 
Officer of the brigade for t:1e entertainment of enlisted men (R. 27). 

On 26 February 1944 First Lieutenant Robert C. Bradfield was 
assigned to the 37th Coast Artillery (AA) Brigade as Special Service 
Officer, took over the projector No. 84337-3486"/ on memorandum receipt 
(R. 7) and it thereafter remained in his control as such officer until 
26 April 1944 when it was discovered to be missing {R. 8, 9). 
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Headquarter·s of the brigacie -yv-as located on Flower Street, Los 
Angeles California in April 1944 (R. 6) and both the accused, who was 
then co:.miunications officer, and Lieutenant Bradfield had offices in the 
headquarters building.· There was a .freight elevator in the rear of the 
building operating between the accused's office and the ground flo~r 
where it opened into an alley 'between Flower and Figueroa Streets (R. 9). 
Although a thorough search 01' the building ~as made, including the ac
cused's office., the projector was-not found (R. 15). 

On or about 15 April 1944 Mr. ~dward Breitbard, a civilian 

residing in San Diego, California, was interested in purchasing a · 

projector and, while visiting in Los .Angeles, read a newspaper ad

vertisement offering a new 40 BJ Projector for sale. Upon calling the 

telephone number given in the advertisement the person answering identi 

fied himself as °Captain Vaus" and as a result.of subsequent negotiations 

I~. Breitbard agreed on about 25 April 1944 to purchase a projector from 

•captain vaus• for f350.00. According to the arrangements he was to 

send a check for that arnooot'post-dated to the fi~st of the ensuing 

month and Captain vaus was to snip the projector by United Parcel Ser

vice (E. 29s 30) •. The check was serit accordingly, was cashed and re

turned to Mr. Breitbard. A photostatic copy of· the check was ad.rnitted 

in evidence, witi1out objection (R. 30; ?ros. l:.'X.. 5j. Mr. Breitbard 

received the projector by shipment through Unit.ad Parcel 3ervice (P.. 

31). The receipt given by United Parcel Service to the accused for 

this shipment, which discloses that t.ne transaction took place on 28 

April 1944, and the snipping label ~hich was attached to the projector 

at the time of delivery were received in evidence (r. 32; Pros. Ex. 

7; R. 10:I, Pros. Eic. 28). ¼r. Breitbard also received a bill of sale 

from the vendor and it was admitted in evidence (R.• .31; Pros. Ex. 6J. 

It was stipulated and agreed that the en~orsement on the check (Pros. 

Ex. 5) and the signature on the bill of sale (Pros. ;i;x. 6) are the 

signatures of the accused (R. 3.3). 


!!.r. Breitbard had possession of the projector until the latter 

part of April 1944 when he turned it over to an officer of the 37th 

Coast Artillery (AA) Brigade (P.. 32). ·.•.ihen shcw.n a projector at the 

trial he identified it as the projector which he had purchased from 

Captain Vaus both by its serial number, vihich was 843.37-34867, and by 

~e mark upon it made by the stipping label(~. 32; Pros. :.,x. 7) 

which had been attached to it (R,. 31, 32). 


Lieutenant 3radfield and Captain Klenzing likewise identified the 
same projector at the trial as the projector which had been in the custody 
and control of the 'Special Service Officer cf the brigade from the time 
of its p~chase until its disappearance in April 1944~ This they -,:ere 
able to 0;0 not only by the serial number but b:.' special brtgade mark
ings which had been placed upon the machine and which, tnough somewhat 
obliterated, were ~till apparent (R. ~8, 17, 28). 'l'he projector wa.s 
then ad'llitted in evid.ence, witnout objection (I-.• 33; Pros. :.:;x. 8). 
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Charge II, Specifications 1 and 2: 

·' 
On 9 May 1S44 the accused tendered to 1::iss 1.iaurine McKasson, 

~ecretary of the Folmer Graflex Corporatipn of Los Angeles, California, 
at the office of the company, a 1'Iar Production Board Preference Rating 
Certificate (E. 36; Pros. Ex. 10) and a ·war L:epartment Purchase Order 
(R. 36; Pros. Ex. 11) for the purchase of 4 Speed Graphic cameras, 
size 4X5 with i'. 6.3 lenses, 4 Kalart range finciers and 4 Graflex flash. 
synchronizers (R. 34). At the same time and place he presented a united 
States government tax exemption certificate(~. 35, 36; Pros. Ex. 12). 
Delivery of the ordered equipment was effecte~ on or about 24 May 1944 
at which time the accused received and receipted for the equipment 
listed upon a charge ticket (R. 37; Pros. Ex. 13). This charge ticket 
described 4, 4x5 Speed Graphic Cameras with flash synchronizers and, 
range finders fitted thereto and listed the serial numbers of the 
cameras., among 'Which were Nos • .330068 and .329149. It was stipulated 
and agreed that the signatures on the preference rating certificate, the 
purchase order, the exemption certificate and the charge ticket are the 
signatures of the accused (R. 37). 

The accused paid for the articles listed on the charge ticket by 
check in the sum of $604.64 (R. ·.39, ITT; Pros. Ex. 14) which amount 
was the difference between the sum of the invoices and a credit of 
~).35.00 allowed because of the exemption certificate (li:. 41, 82, •83, 85, 
ITT, 88; Pros. Ex:. 14, 15). 

On about 27 or 28 May 1944 Mr. William M. McConnell, a resident of 
Los Angeles, California,; read an advertisement in a local ne,vspaper 
in which nspeed, Graphic, 4x5, r. 4:5 lens, Kalart Range Finder, Flash 
Gun and Sync.• were offered for sale. It was likewise indicated that •no 
prioritytl would be required to effect the sale. Upon calling the tele
phone number listed in the advertisement Ur. ~cConnell was answered by 
one who identified himself as 11 Captain Vaus 11 • Arrangements were made 
for a meeting and as a consequence Mr. McConnell purchase:ifrom the ac
cused a camera "Nith range finJer and £lash synchronizer attached £or 
the cash price of ~;250.00 which was paid to the accused in currency (R. 
46., 47). Mr. 1icConnell produced the camera in court and testified 
that its serial number was 330068. He did not ha.ve the range finder and 
flash synchronzier at the time but testified that they 1,ere part 0£ the 
camera 'When he purchased it (R. 47). '£he camera was admitted in evidence 
(R. 47; Pros. Ex:. 16). 

On or about 2 June 1944 Mr. Bob Russell Anderson, a resident of 
Los Angeles, California got in.. touch with the accused through arrange- · 
ments made by Anderson's partner after the partner ~ad read an advertise
ment in the newspaper and telephoned to the accused regarding the purchase 
of a camera. In response the accused brought a camera to Mr. Anderson's 
home and, after inspecting it, Mr. Anderson bought it, giving the accused 
a check in the sum of $250.00 in payment thereof tR. 48, 49; Pros .... :Ex. l.7). 
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At the time of the sale the accused told :Mr. Anderson that the 

registration tag was still on the camera and that it would be a good 

thing if he sent it in to tha company so that the camera would be 

registered (R. 50). It was stipulated and agreed that the endorsement 

on said check is the signature of the accused (R. 49). The camera 

.together with the range finder and· flash synchronizer was likewise 

produced in court and the seria;L number was found to- be 329149. It was 

thereupon admitted in evidence (R. 49, 50; Pros. Ex. 18). 


,· 

Charge II, Specification 3. · 

On 10 May 1944 ti1e accused tendered to Mr. Paul Cox, a motion picture 
equipment distributor doing business in Los Angeles, California, a War 
Production Board Preference Rating Certificate (R. 65; Pros. Elc. 19) 
and a War Department Purchase Order (R. 65; Pros. Ex:. 20) for four Model 
40 BJ Victor A.nimatophones. Mr. Cox testified that he would not have 
delivered the ordered equipment to the accused without receipt o! a 
preference.rating certificate and War Department purchase order (R. 65); 
and, furthermore, that, the accused stated the equipment was being purchased 
by the Head::ruarters of the 37th AAA Brigade for individual organizations 
of the brigade (E. 67). The preference rating certificate and the 

· purchase -=irder ~~re fon:arded to the Victor Animatophone Corporation 
and, in due course, the projectors so ordered were received and were 
delivered to the accused on separate occasions (R. 64, 67). On 3 June 
1944 }Jr. Cox deliver.:d two of the projectors to the accused, taking a 
receipt therefor. One of the projectors listed on the receipt, or deli 
very slip, was No. 90957-42549 (R. 64; Pros. Ex. 21)., and the net price 
of this projector was t295.00 which.amount the accus3d paid to Mr. Cox 
in cash (R. 64). It was stipulated and agreed that the signatures on 
the preference rating certificate, the purchase order and the delivery 
slip are ke signatures of the accused (R. 65). 

On or about 4 June 1944 Mr. Ted Wells, employee of Columbia Studios 

in Los Angeles, California:, read a newspaper advertisement offering a 

sound projector for sale. He called the telephone number indicated in 

the advertisement and the person answering, who identified himself as 

•captain Vaus•, stated that he would sell a projector to Mr. Wells and 

arranged to meet him at Western and Beverly Streets,. in Los Angeles. 

Although Mr. Wells was unable to identify the accused as the person 

with whom ne later dealt., he did, in pursuance of the arrangements; 

meet an officer at the designated place and purchased a •Model 40 BJ 

projector• from him paying a cash price of $400.00., of Tlhich $310.00 was 


'paid by cneck and ~90.00 in currency (R. 68-70). · ~ check so tendered 

and received by the officer making the sale ,vas ad.mitted in evidence 

(R. 70; Pros. tx. 22) •. It was stipulated and aP:reed thai:-. •wnat purports 
to be a photostatic copy of -the signature of Captain James vaus on the 
reverse side o! the check is in fact a photostatic oopy of his signature• 
(R. 70). · 
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Subsequent to this purcha::ie, Mr. i'/ells sold the projector, az1d the 
buyer, in turn, sold it to another so that :.ir. \'[ells was unable to pro
duce the machine in court. Ha had not maoe any notation of the serial 
number of tne machine i',hile it vras in his possession and his testimony 
revarding the ~erial·number or the projector which the subsequent buyer 
had given to him over t!1e telephone was rejected (E. ·71, '72). Luring 
an acjourrunent of the trial, hov;ever, he located the subsequent pur
_chaser of the projector which he haa owned and identified it as such 
by a photographic jack which he had at.tached to the projector a few 
ci.ays after he had bought_it and which was still on the machine (:':-:. 88, 
89). He then examined the serial number of the projector a.;~d found it 
to be 9W57-42549X (R. 89). 

The ·:~'PB Preference Ratin6 Certificates described in 0pecificcitions 
1 and 3 or Charge II, althou;;h issued to different vend.ors, each bear 
ti1e same number, viz: 1742673 but the one i~sued to Folmer Grai'lex 
Corporation (Pros. :Ex. lO)·is marked 0 original - ••• 0 and the one i~~ued 
to Paul Cox (Pros._Ex. 19) is marked 0 Duplicate••• 0 • First Lieutenant 
Robert c. Bradfield testified that since 28 Fepruary 1944 he has been 
the Special Service Officer of the 37th AJ'.A Brigade and as such was 
authorized to issue WPB preference rating certiricates (~. 6, 9, 12). 
Only two other officers had been authorized to issue such certificates 
c;.nd the accused was never authorized to do so (.E. 10, 14). (See also, 
"iia:r Department Memorandum 1-io. W 210-26-43, 14 September ·1943, 0 Pro
cedure for Assigning Preference Ratings etc 0 , introduced-out of order 
by agreement ( R. 22; Def. Ex. A)). Although ;__'-_e certificates were not 
kept under lock and key, (:i,:. 10) a r·egister was maintained in which an 
entry was made immedi~tely _upon the issUonce of a cert::.ficate ( P.. 9, 
ll). · During the period J...ieutenant Br·aofield had custody and control 
of the certificates and ree;ister, certain certificates were folli1d miss
ing a.'!long which was l'io. 1/426'13 (R. 13). 

Charr,,;e II, Specification 4. 

In January 1944 Captain ~dward Faircloth (now retired) .-,as 
Special Service Officer of the 37th AAA Brigade and as such on 1/ 
January 1944 sir;ned a ,;PB Preference .-::atb.6 Certificate No. 1232416 (L 
75; Pros. Ex. 23) at the request of the accused who had prepared the 
certificate and sent it by messen;~er to Capcain raircloth for his 
signature. He made no inquiry as to the purpose of the certificate, 
assumii1g that it was legitimate, and he signed it without question 
(F.. 95, 96). The accusdd was, at the time, coi:mrunications officer of 
the brigade (R. 98). 

On or about 17 January 1944 tha Gl,ccused entured into ne;;otiations 
with Mr. Carl H. F:alke, a motion picture equipr.ient dealer with offices 
in Los Angeles, California, for the purchase of a motion pictui'e pro
jector. In pursuance thereof tne accused presented to Er•.Falke the 

.WPB preference rating c..;;rtificate sir;ned by Captain Faircloth (Pros. 

? 
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Ex. 23) which covered the purchase ot •l Model 4 BJ SOF Animatophone• 
(R. 73). This certificate •formed the basis for the purchase• of the 

projector desired and was required before any order could be accepted 

and fulfilled (E. 74). ·upon receipt of the certificate rlr. Ralke 

•extended the order• to the factory of the Victor ,Animatophone Cor
poration and in due course Mr, Ralke received an invoice i'rom the 
Company covering the projector ordered and indicating that it was shipped 
on 31 :March 1944 to Special Service Officer, 37th AAA Brigade, Los 
Angeles, California (R. 75, r/6; Pros. Ex. 25). Captain Faircloth had 
signed the preference ~ating certificate as such officer (Pros. Ex. 23). 
Mr. Ral.ke, in turn, billed the Headquarters, 37th AAA Brigade by· 
invoice dat3d 7 April 1944 and indicating the purchase was on order of 
•Captain vossa (sic) (E. 74, 76; Pros. Ex. 23). Both invoices described 
the article sold as a Model 40 B SOF Animatophone with •J• speaker and 
listed the serial number of the machine as 89269-39908X. In response to 
this invoice 1ir. R.alke .received from the accused his personal check in 
the full payment of the sum_ of t288.34 (R. 74, 75; Pros. Ex. ·23). 

In the early part of April 1944, a Model 40 'BJ Victor projector 
was received by Lieutenant Bradfield, then Special Service Officer of 
the brigade, at his office. The package in which it was received came 
direct from fue factory, was addressed to the Special Service Officer 
of the brigade, and indicated that the contents consist~d of a Victor 
projector. He opened the package, saw that it contained a Victor 
projector and speaker, and upori examination of the enclosed invoice 
noted that it, like the package, vTas aci.dressed to the Special Service 
Officer of the brigade. · He had not ordered or purchased such a 
machine and upon inquiry established that his office had not obligated 
any funcis for its purcnase. -He t.riereupon telephoned to Mr. Ralke and 
as a result it was discovered that the machine belonged to the accused, 
who claimed it, took the invoice and sent two of his men to Lieutenant 
Bradfield 1s office for the projector (R. 91). Lieutenant Bradfield 

. had not noted the serial number of the projector but stated, at the 
- trial, that it was the same type of machine as Prosecution I s Exhibit 

8 (R. 92). . 

On or about 13 April 1944, as a result of answering a newspaper 
advertisement offering a camera and projector for sale, IJ.r. Arthur 
.Anderson, a partner of Automatic Screw :Machine Company, made arrange
ments with the accused whereby the accused brought a Model 40 BJ 
Victor projector to Mr. Anderson 1s office {R. 78). Mr. Anderson examined 
the ma.chine and asked whether a priorley was required £or its purchase 
to which the accused ansvrered in the negative, stating that the pro
jector was surplus army equipment. Mr. Anderson thereupon purchased 
the machine £or t475.00 and gave the accused a company check in that 
amount (R. 79, 80; Pros. Ex:. 26). At the same time, the accused gave 
'M'r. .Anderson a receipt which aclmowledged payment in i'ull for •one 
complete Model 40 BJ Victor Animatotraph• (R. 80; Pros. Ex. 'Z7). It 
was stipulated and agreed that the endorsement on the check and the 
signature on the receipt are the signatures of tho accused (R. 80). 
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;~. Ancierson had been subpoenood to bring the projector into 

court but was unable to do so because it had bean sold. He was unable 

to recall the serial number of the projector anti had been unable to 

obtain access to the machine since its Gale .because of the absence of 

the purchaser (R. 80, 81, 90). 


On or about 26 August 1944 ~ajor James C. Clark, Inspector 
General's Department, becarn~ acquainted with the.accused durin8 the 
course of an investigation conducted under orders of the Commanding 
General, Fourth Air Force (F.. 101). This proceedine was prior to 
the filing of any charge::. atainst the accused (F... 104). In an interview 
between 11ajor Clark and the accus,:;d, after the accus~d ,;as properly 
warned of his ri;hts, he was sworn and examined, tl1e questio~s and answers 
being transcribed by·a stenographer and signed by tae accused. The orj,.gin
al signed·statement is apparently in the office of the Inspector General 
at Washington but an unsigned copy was produced and used at tha trial 
by both the prosecution and the ciefense in the examination of ::.~a.jpr 
Clark although :i.t Y1as neither offered nor received in evidence. Upon 

_	interrogation by t~a prosecution, ~a~or Clark proceeded to testify from 
his. indepi:mdent reco:...lection of the interview fortified by an inspection. 

· of the copy of the statement to refresh his ::nemory. r..efense counsel 
objected on the ground that 11v,e a.re entitled to see the statement if 
it was made 11 ( E. 103, 104) • · There was no other showing that tI"1e original 
statement v,as unavailable. 'J.'he law member ruled that lJiajor Clark's 
testiI:lony was inadmissible for the reason 11that there .-,ere no charges 
preferred at the time, 11 evidently meaning at the tirr.e when the statement 
was made (R. 105). After a lengthy areument in .-.-hich defense counsel 
indicatE.d his agreement \~i th the reason assigned by the law member for 
rejection of the statement and. any evidence of its contents, the law 
member reversed his ruling and permitted t::stimony regarding the accused's 
statements at the interview touching the. offenses charr;ed (L 105
109). · Defense counsel made no further objection to receivinr; such testi 
mony and made no motion to strike any part of it (R. 109-113). :Defense 
counsel asked for permission to examine the copy· of the statement and 
the prosecution agreed (R. 104). 

. Major Clark thereupon testified that in the interview accused 

admitted tak:in,~ a projector from Headquarters of the 37th AAA Brigade 

between 5 and 6 a.m. on 26 April 1944 as alleg~d :in Specification l 

of Charge I. '!'his he had accomplished by transferring it to his auto

mobi:i.e by means of an unguarded elevator shaft in the building. He 

later removed the brigacl.e identification marks from the projector and, 

having made contact vdth ldr. Breitbard through a newspaper advertise

ment offering the projector for sale, he shipped the projector to him on 

28 April 191.4 and received a checK for ~350.00 from him in payment for 

it as alleged in Specification 1 of Charge I. The accus~d identified 

the shipping 1·eceipt (Pros. 3)(:. 28), the check (Pros. Ex. 5) and the 

bill of sale (Pros. Ex. 6) (R. 109, 110). 
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With regard to Specif'icatio~ l and 2 of Charge II the accused 

·admitted his signaturas on Prosecution's Exhibits 10, 11, 12 and 13 and 
that he used the first three for the purpose of making purchases !ram 
the Folmer Graf'lex Corporation purportedly for the use of the govenunent 
and that he obtained a tax exemption credit in the purchase (R.. 110, 
lll). One of the machines so purchased he sold to Mr. Bob Anderson 
receiving a check (Pros. Ex. 17) in payment therefor, which check he 
admitted endorsing (P.. 111, 116). 'I'he other machine so acquired he sold 
to Ilr. McConnell receiving $250.00 in cash therefor (R. 111). . · . 

The accused likewise admitted signing Prosecution•s Exhibits 19 
and 20 'and tendering them to.Mr. Paul Cox, signing.the statement received 
£ran him (Pros. Ex:. 21) and thereafter selling the projector so pur
chased to lJr. Ted Wells, receiving a check and cash therefor and en-. 
dorsing the check (Pros. Ex. 22) (R. 112, 117). He likewise admitted 
obtaining a Vl'PB preference rating certificate from Captain Faircloth 
(Pros.~. 23) by the use or which he obtained a Victor Animatophone 
from the Ralke Campany which projector he subsequently sold to the Auto
matic Screw Company. He recognized the invoices from the Ralke Caa
pany (Pros. Ex. 24) and the Victor Animatograph Corporation (Pros. 
Ex. 25) and admitted receiving the equipment listed thereon. Subsequent
ly he sold the Victor Animatophone so received to the Automatic Screw 
Company receiving payment therefor by cheek in the sum of $475.00 
(Pros. Ex. 26) and he admitted endorsing the check and receiving·the 
amount in payment for the projector (R; 112, 115, 118). 

Defense counsel before cross examination of Major Clark asked 

for.a recess to enable him to ax.amine the copy or the accused1s 

statement and the request was granted (R. 113). 


Upon reconvening defense counsel made the following statement: 

•Ii' the court please, in the interest of sa'ring time, rather 
than cross examine this witness, I think the purpose could 
be accomplished if I' could read from this statement of Cap
tain Vaus to this Investigating 0£!icer the matters which 
seem to ~pply so that the whole portion of the statement 
relating to the matter will be in the record. It is the 
purpose o:f nr:, su:-gestion to get the matter in the record• 
(R. 113). 

He thereupon announced further _that •in respect to the testimony ot 

this witness in relation to Charge I, Specifications 1 and 2, ••• I 

do not wish to read into the record any portion of the statement 

made by Captaj.n vaus• (R. 114), but thereafter cross examined the 

witness respecting his testimony as to Charge II, and itt::, Specif'ica-, 

tions, read into the record questions and answers contained in the 

statement numbered 293 to .301, 302 to 309, 320 to .321, 323 to .325 ..and 

374-375, inclusive (R. 115-118) and £.t one time directed the 'Witness · 

to taker'.t;he statement in question and refer to portions of it (R. 116). 
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From the evidence thus introduced it ~-;as shown that the accused 
ad.'l'.itted he had no authority., written or oral, for the purchase of 
any cameras, moving picture projectors or photoeraphic equipment 
(R. 115., 116) or for the issuance of any tPB preference ratine certi
ficates, 'Jar Depart.11ent purchase orc,ers., or government tax exemption 
certificates (il. ll2) and was aware of the fact that., he had., by the 
unauthorized use of such instruments, violated OPA, ¼'PB, Treasury and 
Army Re;ulations (R. 116). It also appears that the'accused obtained 
the War Department purchase order forms from the stock of forms in the 
supply room, the tax exemption certificate form from the Quartermaster's 
office and the '//PB preference ratin5 certificate forms from the. Special 
Service Officer, sometimes sending for them and at other times he 8 went 
down and helped himsel.i' 11 (R. ll5). 

1he portions of the statement read into the record likewise show 
admissions of the accused that he sold a Graflex camera to Bob Anderson 
and that he identified the·check (Pros. Ex. 17) as one·received in pay-· 
ment therefor; that he recalled the sale to 1'ed Wells by iaentifyfog 
his endorsement on the checi..: received in part payr,1ent for a projector 
(Pros.&. 22) the balance being paid in cash; and that he sold a 
projector to the Automatic Screvr I.Ia.chine Company and received a.d 
indorsed c: check (Pros. Ex. 26) in pay:r1ent (E. 116-118). 

Neither the prosecution nor the defense offered the accusad 1 s. 
statement in evidence. 

4. For the uefense, Lieutenant Colonel Judson L. Cra.:r"J, Head
quarters 37th AAA Brigade, t,estified that he has known the a·:cused 
since October 1942 and, although he ,;as not the accused's »superior 
officer" and h2.d no supervision over his work'.'., he considered him an 
efficient officer (R. 51, 52). 

Chief vrarrant Officer Frederick ·,~-. Lieckel, Assistant Coi,m1unica
tions Officer, Headquarters 3'/th AAA Brigade, has knov,n and worked 
under the accused since April or i<ay 1944. In his opinion the accused 
is the best communications officer he has ever seen (R. 54, 55). 

The accused, ha.vine been a(.;_vised of :us right:;, elected to remain 
silent (R. 118, 119). 

5. At the outset, it is appropriate to state that, although the 
trial judge advocate apparently nad available, in ~~e files of the 
Inspector General I s Department at '.'iashinc;ton, a signed and sworn state-· 
ment of the accused, reliance was placed solely on the independent 
recollection of the contents of said statement which the officer l'tho 
conducted the investigation had at the time of trial. If, as the 
evidence of }Iajor Clark purports to show, this statement constituted a 
confession by the acc_used of all the offensos charged, then its intro
duction in evidence vrould as conclusively have shown the guilt of the 
accU5ed as the other evidence of record indubitably proves the corpus 
delicti of the offenses alleged. 
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It is fundamental that a writing is the best evidence of its own con
tents and that, when available, such ~-riting must be produced to prove 
the contents. However, if a writing is lost or destroyed, or if it is 
otherwise satisfactorily snovm that the writing cannot be produced, tnen 
the contents may be proved by_a copy or by oral testimony of witnesses 
who have seen the writing (Par. 11~ MCM 1928). 

'ihe best evidence rule clearly applies to a statement of the ac- 
cused which has been reduced to writing (CM 210985 Bonner, 9 BR 383; ' 
CM 215351, Nadrowski, 10 BR 383). · 

It does not appear that the original, signed statement was unavail 
able to the trial judge advocate, who, y;hen ca.sked: 11 Is that statement 
available? 11 answered: 11 That I do not knowa, and in the absence of any 
explanation it cannot be presumed that it was unavailable. 

It is further provided-that 11 an objection to proffered evidence 
of the contents of a document based on any cf the following grounds 
may be regarded as waived if not asserted when.the proffer is made, It 
does not appear that the original has been lost, destroyed, or is other
wise 'Wlavailable ••• • (par, ll6.!!J MCM 1928). 

As soon as it became apparent to defense counsel that the prosecu
tion proposed to elicit testimony·from !lajor Clark based upon his in
dependent recollection of the contents of the written statement of the 
accused, it was his privilege to object and demand production of the 
original statement (CM 215351, Nadrowski, supra). An objection was 
made though ineptly phrased, contain:ing no demand for the production 
of the original document anG assigning none of the allowable reasons 
why secondary evidence should be rejected. It is apparent that defense 
counsel sought merely to inspect the copy of the statement with which 
Major Clark had refreshed his memory and at no time demanded producti"on 
of the original. 

The law member nevertheless sustained the objection, initially, 
upon the amazing ground that, since the accused had not, at the time 
of making the statement, been officially charged with any offense, he could 
not be heard to confess one; but, upon argument he vacillated and fin
ally reversed the ruling and allowed Major Clark to testify. 

iherea..fter defense counsel not only made no further objection to 
the independent recollection of the witness nor a motion to strike his 

.evidence, but asked and was granted a recess with leave to exa."lline the 
'copy of -t;he accused's.statement; read into the record, subsequently, 
,certain.portions of the statement and indicated portions which he did not 
wish to read; and directed the witness to take the statement and refer 
to it during the cross-examination. 

A careful examination of the record of Major Clark's direct exam

ina~ion and cross examination discloses that defense counsel voluntarily 
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sub~itted and apparenUy relied upon such portions of the copy of the 
accused I s statement as i'1e cieemed favorable to the accused in the light 
of Major Clark 1 s testimony and this procedure leads to the reasonable 
inference that he arbitrarily excluded from the record such portions 
as he considered unfavorabla. Under the circumstances the copy of the 
statement should have been v;holly excluded or introduced in its entirety. 
If the court was to consider the correctness of the witness' recol
lection ot the contents of the statement it was entitled to see all of 
the instrument and, in lieu thereof, should not have been afforded the 
opportunity of seeing any. The reason a~·pears in redirect examination 
of tlajor Clark in which he stated that his independent recollection 
was not based solely upon the li:.cri. ted number of questions and ansr;ers 
selected by defense counsel but upon various other portions of the state
ment not read into. the record c.nd which ;,ere separated from one another 
not only, physically, by several pages of other interrogation but, in 
point of time, by the lapse of intervening days~ 

It was incumbent upon the defense counsel, if he objected to 
secondary evidence, to persist in excluding all evidence inc'.ependent 
of the original, signed statement or, if secondary evidence -nas offered, 
to demand that the copy of the statement be introduced. 'i'.'hile there is 
a conflict of authority as to ,:hath.er there are degrees of secondary 
evidence, _that is, whether one kind is admissible when another having 
more probative value is accessible, the majority rule is'that a copy is 
a higher degr8e of secondary evidence than testimony of witnesses, and, 
when obtainable, bars the evidence of such testimony. It is universally 
conceded, however, that where a proper case is made for the introduction , 
of secondary evidence, any kind of secondary evidence is competent 

~ 	 which is admissible by other rules of law, unlets it is shown by the 
natui·e of the evidence itself or is made to appear by the objecting 
party that other and more satisfactory evidence is known to the other 
party and can be produced by him (32 C.J.S. sec. 7$4., pp. 708, 7(1)). 

In view of all that transpired, it must be held that the accused 
waived tha right of exclusion of secondary evidence of his original 
sworri statement and by his acceptance and introduction of only portions 
of a copy thereof with knowledge that the full and complete copy was 
available., likewise waived the right to object to.the oral testimony 
of Major Clark. lioreover., no substantial right of the accused has been 
violated by the reception of this evidence, because except as noted, 
every element of the offenses charged has been snown beyond reasonable 
doubt by other competent evidence. 

Thus it is clearly apparent from such independent evidence that 
the accused on 28 April 1944 sold to a civilian for the sum of $350.00 
a moving picture pr·ojector which was the property o:f the United States 
and which was found to be missing on 26 April 1944 from Brigade Head
quarters where it was stored and where the accused had his office. 
Both opportunity o:f access to the machine and unexplain3d possestjon of 
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the article very shortly al't"r its disappearance justifies the i_.v1ference 
that, it was sto.Len by ti.1e accused, and. the inference of thel't is 
stren"thened by evio.ence tnat the Brigade identification marks upon 
t:Oe projectcr had been removed prior to the so.le ( Sha.r.·ge I, Specifica
tion.51 a.11d 2). 

It is doubtful, however, w::1ether the court was justified in find

ing the value of this projector to be t288.J4. 'ihe measure to be 

applied is ti1e market value of tnc article when stolen. No such 


· testimony a..,pears in the r0ccrd. It ;·.as shovm that the projector was 
purchased by tile sovernnent on 30 ::i.~ptember lS'.43 for ~;288.34, and the 
price obtained by th;; accil.Sed on sale in April 1944 was D'75.·00. In 
t'.1e absence of a;.,ythinc further it cannot be lawfully determined that 
the mhl'ket value of the projector on 26 April 1S44was t,288.34. The 
projector -.ras before tne court, ho-,.-ever, and under all trie circumstances 
tne court would have been justified in finding·the value to be 11 over 
i. 50.00:. and the record is, therefore, legally sufficient to sustain 
~such a finding as to eacn specification. 

'Jith regard to the remainin · charge and its specifications the 

record, exclusive of the admissions a.ad confessions of the accused, 

conclusively shows a deceitful· scheme on his part whereb;··, on various 

occasions, vdthin a period of six .months, by the W1authorized use of 

govern.11ent priority certificates and purchase orders, he acquired 

photographic equipment and moving picture projectors from three 

different dealers and subsequently sold such articles at a personal 

profit.· 


In each instance the purchases ,;,ere purportedly on behalf of 
the i,;OVern.11ent. In addition to tendering to EJach dealer a V.'PB 
preference rating certificate each of which spowed upon its face that 
the contract was being placed by·tne 37th AAA Brigade., or some unit 
thereof, for eovern.11ental purpos~s, he fortified ti1ese false representa
tion:: in two instances by ~,resenting, at the sa'Tie time, 1.'ia.r Department 
purchase ordtirs likewise indicating that the purchases were for and on 
behalf of the 11Signal Section" and usignal :Fund11 , respectively, of the 
brigade, and on one occasion, in addition, offered a eoverrunent tax 
exemption certificate certifying that the purchase was for the exclusive 
use of the United States government. 

'!'he Special Service Officer of the Brigade testified that the 
accused had no authority wi1atever to issue 11'PB preference rating certi 
ficates and defense coµnsel introduced into the record those portions 
of the copy of the accused's statement in which. he ad.mitted he had 
no authority, written or oral, for the purchase of any cameras, moving 
picture p~oJectors and photographic equipment or for the issuance 
or arr:, WrB preference rating certificates, 1':ar Department purchase 
orders or tax exemption certificates. 
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The motive and purpose of the accused in thus wrongfully.axecuting 
·and using government preference rating certificates is so plainly 
evident that detailed a1d exact proof of the fact that he could not 
otherwise obtain the a,rticles which he secured would have been specious. 

It is a matter of common knowled,s:e that, because of the impera
tive need of critical materials for the production of·war materiel, the 
manufacture and delivery of numerous articl~s ordinarily obtainable by 
the public has been curtailed under executive orders and the rules and 
regulations of' the War Production Board in pursuance thereof. Such 
orders, rules and regulations are contained in the Federal Register arid 
the courts shall take judicial notice·ti1ereof (44 u.s.c., sec. Jen). 
It is equally well known tnat the only way in which to obtain articles 

· produced under WPB limitation orders is by the presentation of either 
a preference rating certificate, or some other evidence of priority 
right. 

The manufacture a;~d delivery of certain photographic and projection 
equipment and accessories was, on 15 September 1943, placed under such 
a limitation order (C.F.E. Title J2, Ch. 9, sec. 3291~145 as amended 
J.9 Au~st 1944; Fed. Reg. Z2 August 1944, Vol. 9, p. 1944) and it will 
be presumed that the accused, acting under the necessity imp·osed by this 
restrict~on, used the preference rating certificates, as alleged, for 
the purpose of obtaining the cameras, motion picture projectors, and 
accessories. Eo!'eover, there is direc·t evidence that the articles 
in question could not have been otherwise obtained. Thus, both Mr. Cox 
and Mr. Ralke testified that the accused could not have obtained the 
equipment described in Specifications J and 4, Charge II, without the 
pr·eference rating certificates; the charge ticket from the Folmer · 
Graflex Corporation (Specification 1, Charge II) and the invoice from 
Victor A.nimatograph Corporation (Specification 4, Charge_II) disclose 
that the articles were furnished upon army priorities; and, most 
significant of all, are fae facts that, in the newspaper adv3rtisement 
whereby the accused offered for· sale the cameras ,rhich he had obtained 
from the Folmer Graflex Corporation by use of a false priority certi 
ficate, it was stated that no priority certificate would be required of 
the purchaser and that in negotiating for the sale to rur. Anderson of 
the projector which the accused had.obtained from the F.alke Company 
by a false priority certificate he informed the prospective buyer that 
no priority·certificate would be required of him. Thus it is reason
able to infer that the accused was fully aware of priority regulations 
governing the purchase of cameras and projectors and assmned that all 
prospective buyers were equally cognizant of them. 

Indeed, it is upon -this situation that the plan and purpose of the 
accused was based. By false priority certificates and war purchase 
orders he was enabled to secure equipment for which individuals without 
priority rights were willing, because of the scarcity of the canmodi
ties, to pay prices far in excess of the ceiling prices0 fixed for 
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manufacturers and dealers and in this he was eminently successful.. 
The evidence shows beyond · reasonable doubt that he sold, to f'our 
individuals, at a profit of approximately $100 in each instance, the 
cameras and projectors llhich he is a:lleged to have obtained by the 
lll'ongful means alleged in Specifications l, 3 and 4 of Charge II. 
It likewise shows that he 11?'ongfully tendered a government tax exemp
tion certificate and obtained an exemption of $35.00, as alleged in 
Specification 2, Charge II, upon.the transaction alleged in Specifica
tion l, Charge II. 

The Specifications in question were not artfully drallll and un
necessarily allege elements not essential to the offenses charged. 
It is apparent fran a reading of the Specifications that they are 
intended to charge and do charge the wrongful executicn and use ot 
government certificates. It they_ were designed to cover· other ' 
of'f'enses they fall short of dai.ng so. Insofar as theslJI offenses are 
cmcerned the further allegations that they were perpetrated "with 
intent tC' deceive" or "with intent to defraud" and that certain pro
perty was thereby obtained are superfluous and therefore surplusage. 
Their inclusion did no harm however and evidence offered in support 
of them merely served to show the motive and purpose of the accused,. 
for the misuse of the unauthorized documents. The reprehensible acts 
set forth in each of' these Specifications clearly constituted conduct 
to the prejudice of good order and military discipline and tended to· 
bring discredit upon the military service :in violation of Article of 
War 96. 

6. Records of the War Department disclose that the accused was 
born in Los Angeles, California, is 26 years of age an:i unmarried. 
He was graduated from Belmont High School in 1937, majored in rrathe
mtic s at Los Angeles Cit!" College £or l year and at Wheaton College, 
Wheaton,· Illinois for l year. He attended the Bible Institute of · 
Los Angeles for 2 years. In civilian life he was a supervisor in~ 
a dep3.rtment store in Los .Angeles, &nd in 1941-1942 he was assistant 
to the 11)3.nager o! the University of California. He was inducted on 
8 January 1942. en 31 July 1942 he was canmissioned as a second 
lieutenant, Army of the United States llhile attending the Antiaircraft· 
Artillery School at Camp Davis, North Carolina am was assigned to 
duty with the 37th Coast .Artillery Brigade (AA) at Los Angeles, 
California. Cn 24 December 1942 he was promo~d to first liaitenant 
and, on a> January 1944, to captain. , • 

7. The ,court was legally constituted and had jurisdiction of 

the perscn am of the subject matter. Except as noted, ·no errors 

injuriously affect:ing the substantial rights of the r.ccused were 

committed during the trial. In the opinion or the 13.',a.rd of Review 

the record of trial is legally sufficimt to support the i'in:iings 

of guilty of Specificatims l an:1 2 of Charge I except the words 

"of the· value of about $288.34," substituting therefor the words 

•or a value in excess of $50", and legally sufficient to support 
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-:.au other findings and the santE11ce am to warrant ccni'irmation 
thereof'. The sentence imposed :1.9 authorized upcn cc:aniction 0£ a 
Yiolation of either Article·ot ar 94 or Article of War 96. 
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SPJGQ-CM 272083 is~ rnd MAR 23 l94S 
Hq ~SF., JAGO., Washington 25., D. C. 

TO: The Secretary of War 

l. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 


. case 	of Captain James A. vaus., Jr. (0-1042196), Coast Artillery: 
Corps. · 

2. I concur in the opinion of the Board or Review that the· 
record of trial is legally sufficient to support the findings of. 
guilty of Specif'ications land 2 of Charge I except the words •ot 
the value of about $288.34.,• substituting therefor the words •or 
a value in excess 01' ~:i50,• and legally sufficient to support all other 
findings and the sentence and to -,.arrant confirmation of the sentence. 
Despite the moral turpitude and traits of criminal character involved 
in these offenses, it ism:, opinion that the confinement appears to be 
excessive._ I ther~fore recommend that the sentence be cont'inned but 
that the confinement be reduced t.o five years., and that the sentence as · 
thus modifi~d be carried into execution. I further recommend that the 
United States Penitentiary, McNeil Island, l,ashington, be designated as 
the place of confinement. 

3. Inclosed are a draft of' a letter for your signature, trans

mitting the record of trial.'to the President for his action., and a 

f'orm ot Executive action designed to carry the'above recommendation 

into e.f'fect.,should such action meet with approval.. 


~ ~. ~~o-..._..___ 

3 	Incls MYRON C. CRAMER 

l Record of' trial Major General 

2 Df't ltr for sig S/w The Judge Advocate General 

3 Form of action 


' 	 ' 

(Findings disapproved 1n part in accordance with recommendation o! 

The Judge Advocate General. Sentence confirmed rut confinem!nt 

reduced to five years. o.c·.v.o. 202, 9 Jun 1945) 
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WAR DEPARTMENT 
Arm:, Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. (261) 

SPJGK 
CM 272108 

24 JAN 1945 

U N I T E D S T A T E S 	 ) ALASKAN DIVISION 
) AIR TRANSPORT COMMA.ND 

v. 	 ) 
) Trial by G.C.M., conTened at Fdmonton, 

First Lieutenant: SCOTT D. ) Alberta, Ca.Il8.da, 29 November 1944. 
SMITH ( 0-566 771), Air Transport ) Dismissal, total forfeitures, and con
Command.· ) finement for two yea.ra. 

OPINION of tho BOA.RD OF REVIEW 

LYON, HEPBURN and MOYSE, Judge Advocates. 


1. The Boe.rd of Review hu examined the record of tri&l in the 011.ae 

of the office~ named above and submits this, ita opinion, to The Judge Ad
vocate General. · 

2. The accused waa tried upon the f'ollowillg Charges al'.ld· Specifications s 

CHARGE Is Violation of the 93rd 	Article of War. 

Specification ls In that First Lie.utenant Scott D. Smith, ..554th 
Army Air Force Base Unit, Air Transport Command, :Memphis, 
Tennessee, did, at 1460th Arm:, Air Force Ba.ae Unit, Air Trans
port Command, A:rrrr:, Post Office 476, Care of Postmaster, 
M:il:m.eapolis, :Minnesot&, on or about 1 Auguat 1944, feloniously 
emb~zzle by fraudulently converting to his own use the a\111 of 
~50;00 in Ca.n~dian money, val~e $46.45 lawful money of the 
United States, property of Exchange 722-1, a govermn.ental 
agency of the United States, intrusted·to him by the aaid 
governmental agency. 

Speoifioation 21 In that First Lieutenant Scott D. Smith,•••, 
did, at 1460th Army Air Force Bue Unit, Air Transport Command, 
Army Post Offioe 476~ Care or Postmaster, Minneapolis. 
Minnesota, on or about 10 August 1944, feloniously embezzle 
by fraudulently oonverting to his own use the sum of $100.00 
in Canadian money, value $90.90 lawful moneyot the United 
Statea, property of Exchange 722-1, a governmental agenoy of 
the United States, intrusted to him by the said governmental 

·ageno;r. 

Speoitioation 31 In that First Lieutenant Scott D. Smith.••• 
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did, a.t 1460th J,rmy Air Force Base Unit, Air Transport Command, 
Army Post Office 476 1 Care of Postmaster, Minneapolis, Minnesota, 
on or about 19 August 1944, felonioualy embezzle by fraudulently 
converting to his own use the sum of $85.00 in Canadian money, 
value ~77.27 lawful money of the United States, property of 
Ex.change 722-1, a governmental agenoy of the United States, in
trusted to him by the sai~ governmental a.genoy. 

Specification 41 (Finding of not guilty). 

CHARGE Ila Violation of the 96th Article of Wa.r. (Finding of 
guilty disapproved by reviewing authority.) 

Specification la (Finding of not guilty). 

Specification 2a (Finding of guilty disapproved by reviewing 
a.uthority). 

Specification 3s (Finding of guilty disapproved by reviewing 
authority). 

He pleaded not guilty to all Charges and Specifications, and was found not 

guilty of Specifio1.1,tion 4, Charge I, and Specification 1, Charge II, and 

guilty of the Charges and a.11 other Specifications. No evidence wa.s intro

. duoed of any previous conviction. He was sentenced to be dismissed the 
service, to forfeit all pay and allows.noes due or to become due, and to be 
confined at ha.rd labor for a period of ten years. The reviewing authority 
disapproved the findings of guilty of Charge II and Specifications 2 and 3 
thereof, approved the sentence, but reduced the period of confinement to 
two yea.rs, and forwa.rded the record of trial for action under Article of 
War 48. 

3. Tb.a evidence for the prosecution, relating to the Charge and Speoi• 
fioations of which the accused now stand.s·oonvioted {Cha.rge I - Specifications 
1,2, and 3), is. briefly summarized, as followsa 

At all timea pertinent to the issues involved, a.s well as at the 

time of tria.l. the aoouaed was in the military service (R. 9. 143). 


_ On the respective dates that he is alleged to have embezzled Post 
Exchange funds, the aooused was Post Exoh&.nge officer at the 1460th Army 
Air Foroes B&se Unit, Alukt.n Division, Air Transport Command, APO 476, 
o/o Postm&ster, Minneapoli1, :Minnesota.. formerly designated as Sta.tion 
No. 1. and otherwise known u Fort Nelson, Alberta, Canada. He was assigned 
to duty as suoh officer on.23 February 1944 and continued to 1erve in suoh 
capacity until relieTed on 29 August 1944(R. 8, Exs. l,~,3,4). After 
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approximately 14 ~ly 1944, First S9rgea.nt Ch&.rl~a A. MoNelia wu general 
m.e.na.ger of th.e Poat ~change, Corpo:ral Frank.!.. Filicamo wu ita senior 
clerk, B..nd Private A.mold D. Rogara was uaictu~ Sergeant MeNelia with 
the bookkeeping (R. 10,66,26). Corporal Filicomo, as senior clerk, looked 
a.fter cuh on hand in the Post Exchange and each morning oounted the ca.sh 
receipt, of the previous day, ma.de out "d~ily sales alips", and deli~ered 
the cash and salas slips to Sergea.nt MoNelia or to Private Rogera, both 
of whom occupied an office in a separate building from that in which the 
Post Exchange was housed (R. 48 166). On ona occaaion, "near the end of 
July, 11 Corporal. Fllicom.o discovered a shortage in the ca.sh and foUDd a note 
or memorandum in the ca.ah box, which, he stated, was ·in the handwriting of 
accused a.nd oo:z:rnyed the informa.tion that $50 had been removed from th$ 
ca.sh box by a.ocused (R. 6'1' ,68 ). Thia memorandum was not introduced in evi
dence. Ite contents were supplied by the oral testimol:liY' of.Corporal FilicoJDO 
over the timely objection urged by d"fense ooun.,el that it we.a secondary- evi
denoe and that no proper .foundation had been laid for its use. Corporal 
Filicomo had previously stated that he delivered the meD10randum to Priva.te 
Rogers wi"th the ca.ah and sales slips on the day that he discovered it and 
had not him.self made any search for it (R. 67). The objection by defense 
cou:nsel was overrul.ed and the evidence admitted upon the repre,entation by 
the trial judge t.d~ocate that a proper foundation, i.e., proof o.f its loss 
and that diligent and unsuccessful search had been Ila.de for it, would be 
subsequently laid when Private Rogers should be called as a witness (R. 67-68). 
Private Rogers was called as a witness and testified later during the trial 
but was not questioned on the point (R. 96-105}. Defense counsel did not 
renew his objection or make motio~ to strike the evidence after Pri,,te 
Roger• had testified. Private Rogers stilted that the $50 shortage occurred 
"some date late in July 11 and that there was a. notation with the daily aalea 
slips, in tila handwriting of Corporal Filioomo, stating that i60 had been 
taken by accused (R. 105). Sergeant JtoNelia atated that on 7 or 9 August 
he spoke to accused about this *50 item, "about getting it", but "instead of 
securing the f.50 Ueutenant Smith (accursed) borrowed another U00.00 from 
the Post Exchange money" (R~ 13 ). When Sergeant McNel11 "broached.. the subject 
of the $50 to accused, the latter eaid. "Mll.o, I need another $100.00." At 
the. ti.me, money belo10.ging to the Poat Exchange fund wa.a lying on a table 
in their presence and other money of the u:me fund wu alose at h.e.nd in the 
open safe. Accused took from this money jlOO and put it in his pocket (R.14). 
On or •bout 19 August accused again told Sorgeant McNeli1 that he needed 
money, whereupon Sergeant MoNelis hand6u him j85 from exchange funds which 
he waa then engaged in counting (R. 16). Accused had only requested $70, 
but thie &um. oould not be composed from the bills available, ao he took 
#80 in $20 bills and requested oha.nge for taxi fare. In response to thia 
latter request, Sergean\ MoNelis gave him an addition.a.! $5 in $1 bills (R.15)• 

. Y The regular July inventory, begun on 26 July aDd completed, af'ter 
having ·been. ,taken a. aeco:nd time, on or about 28 July. ha.Ting discloaed a 
ahortage,· Q~· ·approximately f600, the accuaed delinred i400 to Sergeant.. 
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KoNeli• with inatruotiorus to spread it over a.bout three d1¥S 1a.le1 (R. 16, 
17,18). 

4. For the defense. 

Upon having his right to testify under oa.th, to make &n UIU1worn 
ata.tement, or to rema.in silent explained to him, the acouaed elected to 
teatify under oath. He stated that he wu 28 year• of age, ma.rried, ~ 
had one adopted child, and that his w1£e was about to g1Te birth to a child 
·or their own {R. 143). He· a.ttetlded Southern Indiana. Preparatory School for 
three yea.rs a.nd Notre Dame University for al.moat two year,, af'ter which he 
did construction work in a steel mill (R. 144). He had never had 1JI¥ mer
chandising or bookkeeping tra.ining or experience. He had been in the .Arrtr'j 
for three yea.rs, during two of which he had been a comm.isdoned officer. 
On or a.bout l July 1943, he was transferred to Fort Uel~on and given &pproxi
mately nine jobs, inoludillg that of general supply offic~r (R. 146). In 
February 1944 an additional duty was usigned to him, to•witi Post Exchange 
officer. His prima.ry duty auigmnent at the time wu that ot Ail" Corps 
Supply Offioer, am in a.ddition, he wu Signal Supply Officer, Air Corps 
Property Officer, and Service or Mesa and Billeting Officer (R. 147J Pros. 
Ex. 3). Being unfa.milb.r with either merchandising or bookkeeping, he 
neither checked the Post Exchange books nor took &n inventory at the time 
he auumed duties a.a Poat Elcchange officer. He merely accepted the word. 
of his predeceuor the.t ~everything wu in order (R. 146). Ria other dutiea 
prevented hia devoting more tha.n from 46 minutes to a.n hour each da.y to 
supervision of the Poat Exchange, aild he wu neither familiar with the 
stock on hand nor in position to have first-hand knowledge ot the manner in 
whioh the bwsineaa wa.a being conducted (R. 154,162). The enlisted men who 
were working under him were inexperienced and were chosen because of their 
a.v.,!lability rather than on the buia of their qualifica.tiona (R. 148). 
'About the middle of July 1944, Sergeant .McNelia, who had been made mana.ger 
of the Poat Exch..nge only a fflfl da.ya previously, reported to accused tha.t 
"he wu missing the sum of a.bout three hundred dolla.ra." Not understanding 
how this could be true, a.couaed dlrected Sergea.nt MoNelis to '1et the :ma.tter 
go until the regula.r monthly inventory wa.s ta.ken. The inventory developed 
that a. ahorta.ge actually existed, the amount thereof, a.a r•ported to acouaed 
by Sergeant McNelia, being approximately $480 (R. 149). Aocuaed did not 
know when or how the ahorta.ge had ariaen, but, being the a.cooWlta.ble officer, 
felt that he wu reaponsibleJ so he delivered to Sergeant MoNelia 4436, a. 
portion of which he borrowed from three oiviliana, with instructions to put 
it in the a&lea a.coount {R. 149,160,151). He did nc;,t instruot Sergeant 
McNelis to spread the amount over three da.ya• sa.lea (R. 156). He had 
neither taken any money from the Poat Exchange nor received any merchandise 
for which he had not paid prior to the time that he turned the i-435 onr to 
Sergeant Mol!l'elia (R. 160,162,156). He 'ldthdrew the IUJll of $50 from Poat· 
Exchange tunds on or about 1 August, ¥100 on er a.bout 9 August, and '85 
on or a.bout 19 Auguet, aild in eaoh inata.noe used the money to repay a. 
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civilian from whom he h_a.d borrowed pa.rt of the ~35 &lld who wu then 
preparing to return to the United St&tes (R. 150). 

On cross-examination accused stated that he did not know the 
names of the three civilia.na from whom he borrowed and to whom he repaid the 
~O, the jlOO, and the ~6 (R. 158); and admitted that he borrowed $196 of 
the $435 from two enlisted men (R. 168-159), and th&t there had been aome 
days on which he had drunk liquor during duty hours in the back pa.rt of 
the Post Exch&nge (R. 163). Af'ter a.ccused had answered the question with 
reference to drinking liquor, defense counsel objected. The law member 
ruled that the objection came too late, whereupon defense counsel moved 
to have accused's answer stricken. This motion was denied (R. 163). 

Under examination by the court, accused st&ted th&t he did not 
report the shortage in July to the commanding officer because he (aoouaed) 
was hoping to be transferred to the United State& and 11didn'~ want a.nything 
to happen"(R. 165). 

5. The.accused, a.a exchange officer, was legal custodian of a.11 exchange 
property a.nd funds of his particular exchange (par. 20a, AR 210-65, l July 
1944), and therefore held such property and funds in a-fiduciary capacity. 
As a. matter of law, he could not, in his personal capacity, borrow these 
.t'unds from himself in his official capacity (CM 244621, Morrison, 28 B.R. 
356,III Bull. JAG. Mar 1944, p. 99J CM 254947,III Bull. JAG, Aug 1944, P• 
344). ·ne admitted tha.t he withdrew from exchange funds the three several 
sums of money as alleged in Specifioationa 1, 2, and 3 of Cha.rge I, ·and 
made personal and wiauthorized use thereof, facts which are also clearly 
established by other evidence of record. In so doin£, he was guilty of 
embezzlement as charged (CM 254947, supra; CM 192530, Dig. Op. JAG 1912-1940, 
see. 451 (18)). , 

The testimony of Corporal Filicomo as to the contents of the memo
randum found in the oash box at the time the initial shortage of $50 was 
discovered was secondary evidence introduced without a proper foundation 
having been laid for its introduction, and no foundation for its introduc
tion was subsequently laid (par. 116a, MCM, 1928 ), but, in view of accused's 
admission that he did withdraw and use the ~o. this objectionable evidence 
as well as the improper reference to accused's drinking while on duty 
could not have prejudiced him in any substantial right (AW 37)• 

. 'I 

l"ihile not objected to, the testimony of Private Rogers that there 
was a notation with the daily sales slips, in the ha.ndwriting of Corporal 
Filicomc, stating that accused had taken the +50, was likewise secondary 
evidence and was also hearsay, but its admission in evidence was also harm
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leas. in Tiew of aoouaed'a a.dmissiona. 

8. W&r Department records disclose that this officer is 28 years of 
age and separated fran his wife. iie is & high aohool gra.dua.te, and before 
entering tbs service was employed as an inspector by a compaoy engaged· in 
manufacturing ord1:1anoe for the Army. He entered the service on 21 February 
1942, &ttained the grade of corporal, and upon graduating from Officers' 
Candidate School, wu a.ppointed a. Seoond Lieutenant, Anq of the United 
Sta.tea, on 28 October 1942. He was promoted to the grade of first lieutena.xrt ~ 
Army of the United Sta.tea, Air Corp•, on 30 April 1943 (to terminate upon 
relief from duty with Army Air Forces), and reaffirmed or reappointed. First 
Lieutenant, Army of the United Sta.tea, Air·Corps, on 13 July 1943. 

7. The court wa.a legally constituted and ha.d jurisdiction of·the _person 
and offenses. No errors injurio~ly affecting the substantial rights of the 
accused were committed during the trial. In the opinion of the Boa.rd of 
Review the record or tria.l is legally sufficient to aupport the finding• 
and sentence~ as .&pproTed by the retlewing authority, and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of a 
violation of Artiole of W'&r 93 • 

. ...., 
Judge Advocate. 
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SPJGK • CM 272108 1st Ind. 

~ ASF, JAGO, Washington 25, D. C., 
FEB G 1945 

TOI The Secretary of War. 

1. Herewith transmitted are the record of trial and the opinion of 
the Board of Review in the case of First Lieutenant Scott D. Smith 
(0-566771), Air Transport Co:mmand. 

2. I oonour in the opinion of the Board of Review that the record of 
trial is legally su.ffioient to support the findings and sentence, a.a approved 
by the reviewing authority, a.nil. to warrant confirmation of the aentenoe. I 
recommend that the sentence as approved by the reviewing authority be con
firmed but th1:1.t the forfeitures be remitted, that a United St.ates peniten
tiary be designated as the plaoe of confinement, and that the sentence as 
thus modified be carried into execution. 

3. Inolosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form.of Ex:ecutive action 
designed to carry the above recommendatio.n into effect, ahoul!i such action 
meet with approval. 

Q..-.... - ~---·--

3 Inell :MYRON C. CRAMER 
l. Record of trit.l. Major General 
2. Drft ltr sig s/'fl The J\.dge Advocate Genera+ 
3. Form of action 

(Sentence as approved by reviewing·authority confinned but forfeitures 
remitted. o.c.M.O. 143, 13 Apr 1945) 
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WAR. DEPART'.iJENT 
A..-my Service Forces 

(269)In the Office of The Judge Advocate General 

· Washington, D. c. 


SPJGK 
CM Z?ZJ.97 12 JAN 1945 

UNITED STATES 	 ) PACIFIC DIVISION 
) AIR TRANSPORT CO?c'.MAND 

v. 
' ~ Trial by G.C.M•., convened at 

Private JOHN A. DEZAN ) APO 929., 11 November 1944. 
(35098322)., 1559th .Army ) · Dishonorable discharge and 
Air Forces Base Unit., ) confi."le1nent for two (2)
Southwest Pacific· Wing., ) years. Disciplinary Barracks. 

Pacific Division, .Army ) 

Air Forces., Air Transport ) 

Command. - ) 


HOLDING by the BOA..DJJ OF REVIE'N 

LYON., HEPBURN and MOYSE., Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the soldier named.above. 

2. The accused was tried upon the following Charge and Speci
fications: 

CP.ARGE: Violation of tha 96th .Article of War. 

Specification 1: In that Private John A. Dezan., 1559th 

AJ;F Base Unit., APO 929 did at APO 929 on or a.bout 

28 August 1944 wrongfully use morphine., a narcotic 

drug. 


Specification 2: In that Private John A. Dezan., 1559th 

~ Base Unit., APO 929, did., at APO 929 on or a.bout 

9 October 1944., have in his possession twenty (20) 

morphine syrettes., containing in·all about ten (10) 

'grains., more or less., of a habit forming drug., to 

· wit a ·morphine., said drug not having been ordered 
by a medical officer of the Army. 

He pleaded not guilty to and was found guilty of the Charge and the 
Specifications. No evidence was introduced of any previo-:.is convictions. 
He was .sente~ced to be dishonorably discharged the service., to forfeit 
all pay and aJ.lowances due or to become due and to be confined at hard 
labor for a period of two years. The reviewing authority approved the 
sentence,. designated the United States Disciplinary Barracks., Fort 
I.eavenl{orth., Kansas., as the place of confinement and forwarded the • 
record of trial for action under Article of War so½. 
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-
J. In the opinion of the Board the record or trial is legally 


sufficient to support the findings of guilty of Specification 2 of the 

Charge and the Charge but insuffi9;ent to support the finding of guilty 

.of Specification l of the Ch8:Xge.{t'ife :reasons here.;i.na.fter set forth •. 


Spe~ification 1 alleges that the accused did on or about 28 August 

1944 ewrongfully use morphine•. ·In support·or this al.legation Private 

v. J. Lang testified that on the date and at the place alleged in the 

Specification, the accused took from.his pocket what proved to be a 

syrette, punctured his arm with the needle thereof, and by squeezing 

the syrette, injected its contents in his arm (R. 7). He referred 

to the contents as •morphine• but stated that his knowledge ·of the 

contents was based upon what another soldier told him the following 

day. The other soldier in turn based his knowledge upon vthat he was 

told by another soldier (R. 8) when he took the empty syrette to the 

dispensary for examination (R.·9-10). The witnesses observed a knot 

or bump on the accused's arm which the accused said was a mosquito 


. bite (R. 7, 9, 10). The defense counsel did not object to the foregoing 

testimony. Forty-two da;;rs later twenty syrettes of morphine were found 

in accused's possession, as alleged in Specification 2. (R. 12). No 

testimony was offered to establish that the syrette used on 28 August 

was similar to those so discovered. 


4. The accused havinb been advised of his rights elected to remain 
silent. 

/ · 5•.Ul of the elements of the offense charged were clearly estab
lished and proved by the evidence of record except the most important 
one, namely:. That the contents of the syrette was morphine. The only 
evidence adduced tending to prove that fact was hearsay and therefore 
inadmissible. The witness Lang said that another soldier had told 
him that .the syrette contained morphine. The other soldier did not 
know of his knowledge. _He was so told by still another· soldier. So we 
find the evidence was hearsay upon hearsay. If this improper evidence 
ie stricken from the record, as it should have been, there is no remain
ing evidence of r·ecord to show the contents of the syrette. · The mere 
fact that forty-two days later twenty syrettes of morphine were found in 

· acc_used 1 s possession does not supply the necessary basis for the inference 
that the substance u::ied by him was morphine. 'l'herefore the accused may 
not legally be found guilty on such a record of using morphine, wrongfully 
or otherwise. Defense counsel's .failure to object to.hearsay evidence will 
not eure the error committed. ·CM 178446. 

By reason or the above holding the sentence of confinement is legally 
excessive. Specification 2 charging the possession of a habit forming 
drug rill not legally support a sentence of confinement in excess of one 
year (MCM, 1926, par. l04a, page 100; CM 264800). The record of trial 
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·1s therefore legally sufficient to support only a sentence of dishonorable 
discharge, forfeiture of all pay and allowances due or to become due and 
confinement at hard labor for a period of one year. 

Judge Advocate. 

Judge A·dvocate. 

Judge Advocate • 
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SPJGK 
CM Z7Zl97 

1st Ind. 

Yfar Department., J .A.G.o. ,'JAN 23194-5 
TO: 	 Commanding General., -Pacific Division., Air Transport Command, 

APO 953., c/o Postmaster., San Francisco., .California. 

1. In the case of Private Johli. A. D3zan (350)8322)., 1559th 
Army Air Forces Base Unit., Southwest Pacific Wing., Pacific Division., 
Army Air Forces., Air Transport Command., attention is invited to the 
foregoing holding of the Bqard of Review that the record of 'trial 
is legally insufficient to support the finding of guilty of Speci
f!cation l of the Charge and legally sufficient to support or.ly so 
much of the sentence as involves dishonorable discharge., forfeitures 
of all pay and allowances due or to become due and confinement at 
hard label" for one year., which holding is hereby approved•. Upon the 
disapproval of the finding of guilty of Specification l of the Charge 
and the reduction of the term of confinement to one year., you will _have 
authority to order the execution of the modified sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this.indorsement. For convenience of reference and to facilitate. 
attaching copies of the published order to the record in this case., 
please place the file number of the record in brackets at the end of 
the published order., as followss 

(CM Z7'2J.97). 
C!.. ~ a.--_,,...._,.__ ' 

Myron C. Cramer., 
Major General., 

The Judge Advocate ·General. 

Incl. 

Record of trial. 
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WAR DEPARTMENT 

In 
Ar1rrif Service Force, 

the Office of The Judge Advocate General 
Washington. D.C. (273) 

SPJGK 
CM 272306 

l3 JAN 1945 

UNITED STATES 	 ) FOURTH ,SERVICE CO.MMAND 
) ARMY SERVICE FORCES 

v. 	 ) 
Trial by G.C.M•• convened at Camp 

Priva.te MARVIN A. GRAHAlf. ~ Shelby. Mississippi. 21-22 December 
JR. (34802958). 380th Ord• ) 1944. Dishonorable discharge. total 
na.nce Medium Automotive ) forfeiture•. e,nd confinement for 
Maintena.noe Compaey• Camp · ) thirty (30) year•. United Stat.ea 
Shelby. Mississippi. ) Penitentiary. Atlanta. Georgia. 

REVIM by the BOARD OF REVIFli 

LYON. HEPBURN and MOYSE, Judge Advocate,. 


1. The Board of Rertew has examined the record of trial in the case 
of the soldier named abon. 

2. The aocu,ed wu tried upon the following Charges an4 Specifications a 

CHARGE Ia Violation of the 58th Article of War. 

Specifications · In that Private Marvin .A. Graha.m Jr. 380t.ll Ordnance 
Medium Automotive .Maintenance Company. did• at Camp Shelby, 
Missi1sippi, on or about 11 September 1944 desert the senioe 
oi' the United States and did remain absent in desertion until 
he was apprehended at Ponchatoula, Louiaiana,·on or about 6 
October 1944. 

CHARGE Ila Violation of the 	61st Article of War. 

Specification la (Finding disapproved by· rertewing authority.) 

Specific.ation 2a · In that Private :Mi.rvin A Graham Jr., • • •, did 
without proper leave, absent himself from his Company at Camp 
Shelby, Mississippi, from about 26 June 1944, to about 15 
July 1944. 

Specification 3a In tha.t Private Marvin A Graham· Jr., .380th 
Ordnance Medium Automotive Maintenance Compaey, did. without 
proper leave, absent himself from his station at Camp Shelby, 
Mississippi, from about 21 July 1944 to about 27 July 1944•. 

Speoification 4a In that Private Marvin A Graham Jr.,•••, did, 
without proper leave, absent himself from his station at Camp_ 
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Shelby, l:iuh~ir,::,i, from ~bout 26 AugUillt 1944: to about 
31 A~gust 1944., 

CRA.RGE III1 Violation of the 69th Artiole or War. 

Speoifioation ls In t.b.a.t Private Marvin A Grah8lll Jr.• 380th 
Ordnance lladium Automotive Maintenance Company, having been 
duly placed in arrest in qu.n.rters at Camp Shelby, M:1sa1111pp1, 
on or a.bout 25 J-si...>1.e :;.s44, did on 26 June 1944 break hia aaid 
arrest before he waB set at liberty by the proper authority. 

Specification 21 In that Private Marvin A Graham Jr., 380th 
Ordna.nce MsdiUJll Automotive Maintenance Company, having been 
duly placed in confinement in tha Post Stockade, Camp Shelby, 
Mississippi, on or about 18 July 1944, did, at Camp Shelby, 
l.U.s~isaippi, on or about 21 July 1944, escape from said con
finement before he was set at liberty by proper authority. 

Specification 3a In that Private Marvin A Graham Jr., • • •, 
having been duly pla.coo. in confinement in the Post Stockade, 
Camp Shelby, Mississippi on or about 29 July 1944, did, at 
Ca.mp Shelby, Mississippi on or about 26 August 1944, escape 
from said confinement before he was set at liberty by proper 
authority. , 

Specification 4a In that Private Marvin A Graham Jr., • • •• 
having been duly placed in confinement in the Poat Stockade, 
Camp Shelby, Miaeissippi, on or a.'hout 4 September 1944, did, 
at Camp Shelby, Mississippi, on or about 11 September 1944, 
escape from said confinement before he was aet at liberty' by 
proper a.uthori t".f• 

CH!RGE IVa Violation of the 93rd Article of War. 

Speoifioationa In that Private Marvin A Graham Jr., • • •, 
did, .-.t Cwnp Shelby, lli.uissippi, on or shout 11 September 
1944, by force and violenoe s.nd by putting him in tea.r, 
feloniously tnke, st6r.u, ar.d carry a.we.y from Private Samuel 
D'Agostino, 51st Qua.rterme.ster Depot Comp~, property of 
Private D'Agostino, the sum of eleven dollars (jll.00), 
lawful money of tha United States. 

CHA.RqE Va Violation of tha 94th Article of War. 

Specification, In that. Privat~ Marvin A Graham Jr.,•••, 
did, at Camp Shelby, llisduippi, on or about 11 September 
1944, faloniously take, steal, and carry away one oarbine, 
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WAR DEPARTMENT 
A.nrJ:, Service Force, 

In the Office ot The Judge J.rlvocate General 
Washington. D.C. (273) 

SPJGK 
CM 272306 

13 JAN 1945 

U N I T E D S T A T E S 	 ) FOURTH SERVICE COMMA.ND 
) A.RMI SERVICE FORCES 

v. 	 ) 
) Trial by G.C.M•• convened at Camp 

Priva.te :MARVIN A. GRAHAll. ·) Shelby. Mississippi. 21-22 December 
JR. (34802958). 380th Ord• ) 1944. Dishonorable disoharg3. total 
nance Medium Automotive forfeiture•. e,nd confinement for 
Maintenance Comp&?!iY'• Camp ~ thirty (30) years. United StatH 
Shelby. Mississippi. ) Penitentiary. Atlanta. Georgia. 

REVIffl by the BOARD OF REVIFli 

LYON. HEPBURN and MOYSE. Judge Advocates. 


l. The Boa.rd ot Review has examined the record ot trial in the oa.se 
of the soldier named abon. 

2. The aoouaed waa tried upon the following Charges an4 Specifioationaa 

CHARGE Ia Violation of the 58th Article ot War. 

Speoifioa.tiona · In that Private Marvin A Graham Jr. 380tA Ordnance 
MediWll Automotive Maintenance Company. did, at Ca.mp Shelby. 
Missi11ippi, on or a.bout 11 September 1944 desert the service 
of the United States a.nd did remain absent in desertion until 
he was apprehended at Ponchatoula. Louiaiana, on or a.bout 6 
October 19«. 

CHARGE Ila Violation ot the 	61st Article of War. 

Specification la (Finding disapproved by reviewing authority.) 

Speoifio.ation 2a In that Private lk.rvin A Graham Jr•• • • •. did 
without proper leave. absent hi:mselt from his Company at Camp 
Shelby. Mississippi. from about 26 June 1944, to about 15 
July 1944. · · 

Specification 3a In that Private Marvin A Gre.he.m' Jr•• 380th 
Ordnance Medium Automotive Maintenance Compan;y. did. without 
proper leave. absent himaelf tram his station at Camp Shelby. 
Mieaisdppi. from a.bout 21 July 1944 to a.bout 27 July 1944. 

Specification 4a In that Private Marvin A Graham Jr.,•••• did, 
without proper leave. absent himself from his station at Camp 
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Shelby. !iissis$lp~i, from ~bout 2S A.ugUISt 1944 to about 
31 Augu.st 1944. 

C&RGE III•· Violaticn of the 69th A.rtiole of War. 

Specification ls In that Private Yarvin A Graham Jr., 380th 
Ordnance Medium Automotive Maintenance Company, having been 
duly placed in arrest in 41~~rters at Camp Shelby, Ml.s1i1aippi, 
on or about 25 June 1944, did on 26 June 1944 break hi• said 
arrest before ha ,,:as-set at liberty by the proper authority. 

Specification 21 In that Private Marvin A Graham Jr., 380th 
Ordnance M:ldium Automotive Maintenance Company, having been 
duly placed in confinement in the Post Stockade, Camp Shelby, 
Mississippi, on or about 18 July 1944, did, at Camp Shelby, 
lli.ssisaippi, on or about 21 July 1944, escape from st.id con
fi?lflment before he was set at .liberty by proper authority. 

Specification 3a In that Private Marvin A Graham Jr., • • •, 
having been duly placed in confinement in the Post Stockade, 
Ce.mp Shelby, Mississippi on or about 29 July 1944, did, at 
Camp Shelby, Mississippi on or about 26 August 1944, escape 
from said confinement before he was set at liberty by proper 
authority. 

Specification 4a In that Private Marvin A Graham Jr., • • •, 
having been duly pl&oed in confinement in the Poat Stockade, 
Camp Shelby, Miasissippi, on or al'>out 4 September 1944, did, 
at Camp Shelby, Mississippi, on or about 11 September 1944, 
escape from said confin8lllent before he was aet at liberty" by 
proper a.uthorit-,r. 

CHA.RGE IVa Violation of the 93rd Article of War. 

Speoifioationa 
,· 

In that Private MA..rvin .A. Grahem Jr., • • •, 
did, at Cwnp Shelby, 1tlssiasippi, on or about 11 September 
1944, by force and violence e.nd by putting him in fear, 
:feloniously take, st~a.l., and carry e.we.y .f'rom Private Samuel 
D'Agoatino, 51st Quartermaster Depot Company, property of 
Private D'Agostino, the sum of eleven dollars ($11.00), 
lawful money of the United States. 

CHARqE Va Violation of the 94th Article or War. 

Specification: In that Private Marvin A Graham Jr.,•••, 
did, at Camp Shelby, Mississippi, on or about 11 September 
1944, feloniously take, mteal, and carry away one oarbine, 
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value about ~a.oo, one raincoat, Ta.lue about $4.03, one 
khaki shirt. value about $1.83. a.nd one waiat belt, value 
about ~.2s. property of the United Statea, .f'Urnished and 
intended for the military service thereof.· 

ADDITIONAL CHARGE Ia Violation of the 61st Article of War. 

Specificationa In that Private Jrarvin A Graham Jr,•••, did 
without proper leave. absent himself from hie station at 
Camp Shelby. Mississippi. from about 26 October 1944 to a.bout 
28 October 1944. 

ADDITIONAL CHARGE Ila Violation of the 69th Article et War. 

Specification& In that Private Marvin A Graham Jr., • • •, having 
been duly placed in confinement in the Poat Stockade, Camp 
Shelby, W.Saiadppi on or about 7 October 1944, did, at Camp 
Shelby. Miasissippi on or about 25 October 1944, escape frOlll 
~aid confinement before he wa.a eet at liberty by proper au
thority. 

ADDITIONAL CHARGE III& Violation of the 93rd Article of War. 

· Speoifioa.tiona In that Prhate Marrin A Graham Jr., • • • did, 
near Leakesville, _Miesiaaippi, on or a.bout 26 October 1944, by 
force and TiolellOe ·and by putting hut in fear, felonioual;y 
take, steal, and oarey from the preaenoe of Mr. Gabe s. H&ik, 
one 1937 Oldsmobile coupe, value about two hundred dollara 
(t200.oo). and n-om the peraon ot Ga.be s. Haik, one Elgin 
pocket watoh, Talue about fifty dollars (iso.oo ), and the sum 
of about one humred twenty-five dollars (il26.00), lawful 
ourrenoy of the United States, all the property of' Mr. Gabe 
s. Haik. 

Re pleaded guilty to the Specification of Charge I except the words "desert" 
a.nd "in desertion"• substituting therefor, respeotivel;y, the word.a "absent 
himself without leave from" and "without leave", to the excepted word.a, not 
guilty, to the substituted worda, guilty. He pleaded not guilty to Charge I 
but guilty of a violation of the 61st J.rtiole ·of War. He pleaded guilty to 
the remaining Charges and Specifications, and the .Additional Charge• and 
their Specifioatiom. He w.aa found guilty of the Specification of Charge I 
except the word• "desert" and "in desertion", substituting therefor respectively 
the word.a "absent .himself Ti thout leave from" and ''without leave", of the ex
cepted words. not guilty, of the substituted words. guilty.· He wu found n~t 
guilty of Charge I, but guilty of a Tiolation of th6 Slat Article of War. Re 
was also found guilty of the remaining Charges and Specifications and the .. 
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Additional Charge• and all of their respeotin Sp~ifica.tiona. Evidence 
was introduced of a previoua co~viotion by a Special Court-Martial on 9 
November 1943 of a. violation of the 69th and 96th Articles of Wa.r for 
"misuse of a 1941 Ford sedan, property of the United States furnishecl tor 
military serTioe, and breach of arrest before he wu set at liberty by 
proper authority". In the instant cue he wu sentenced to be dishonorably 
discharged, to torfei t all pay and allowances due or to become due, ·ana. to 
be confined at hard labor for thirty (3g years. The reviewing authority 
disa.pproved the finding of guilty of Specification l of Charge II, approved 
only ao much of the finding of guilty or the Specification et Add_i tiona.l 
Cha.rge II u involna a finding that the accused did at the time and plaoe 
alleged, by force and violence and by putting him in fear, feloniously take, 
steal, and carry awa:y from the presence of Mr. Gabe s. Haik the 1937 Old•• 
mobile alleged, of the.value alleged, and from the person of Gabe s. Haik 
the currency alleged, in the amount alleged, and one Elgin pocket watch of 
some value not in excess of $15, all of the ownership alleged, approved the 
sentence, designated the United States Penitentiary, Atlanta., Georgia, a.a 
the pla.ce of confinement, and forwarded the record of trial tor action under 
Article or War soi. . · 

3. Notwithstanding the a.ocuaed'a pleu of guilty to all of the Charges 
and Specifications of which he was found guilty by the court the prosecution 
introduced evidence in support t.h.ereoi' conaiating almost entirely or extra.eta 
of morning reports and stipulation.1 of facts and of what witnesses would tes
tify to if called. All were adm1tted without objection. The prosecution'• 
evidence may be chronologically summarized as tollon a 

The accuaed wa.s in the military Hrvice of the United Ste.tea (R.44) 
in the gra.de ot a priT&te stationed at Camp Shelby, lliuiaaippi. where the 
occurrences hereinafter related took place. On 26 June 1944 the accused then 
in arrest in quarter, absented himself without lea.Te from his organization 
(M:>rning Report, Ex. A) a.nd was apprehended e.nd returned to military control 
on 15 July 1944 (Stipulation, Rx. B) - Specification 2 of Cha.rge II, Speci
fication 1 or Charge III. · 

On 18 Jul:y 1944 he wu confined at the s tocka.de at Ce.mp Shelby. 
On 24: July 1944 he escaped from confinement while being taken under armed 
guard to the dispensary on a. aiok call (Morning Report Ex. C, Stipulation 
Ex. D). He was returDBd to military control on 27 July 1944 (Stipulation 
Ex. E) • Specification 3 of Charge Ila SpecHioa.tion 2 of Charge III. 

On 29 Ju.l:y 1944 he was again confined. in the stockade and esoa.ped 
from oonfin.em,ent on 26 August 1944 (Yarning Report Ex. F) by slipping out of 
a latrine while under armed guard (Stipulation Ex. G). He wu again appre
hended and returned to military control on 31 August 1944 (Stipulation Ex. 
H) and again confined in the stockade on 4 September 1944 (Morning Report 

Ex. I) - Specification 4 of Charge II; Specification 3 of Charge III. 
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On 11 September 1944 he again escaped from confinement while w:rler 
armed guard (Morning Report, Ex. I) - Specifica:tion 4 of Charge II; Speci
fication 3 of Charge III. On this occasion he snatched the carbine away from 
his guard and by means of the carbine forced the guard to accompfl.ey him a 
short distance from the camp. Accused asked the guard if he had any money. 

'· 	 The guard said he had none, but shortly thereafter the guard's helmet liner 
was knocked off by a low-hanging branch and his wallet containing $13 fell 
to the ground. The accused picked up the wallet and removed ~11 of the ~13 
and returned the wallet e.ni the .r!3maining i2 to the guard. This money was 
taken while aooused had the carbine pointed at the guard. At the same time 
aocuaed took from the guard his raincoat, his khaki .shirt, and his web 
waist belt. These articles together with the carbine had been issued to 
the guard for his use in the Axmy (Stipulation, Ex. J) - Charge V and its 
Specification. On 6 October 1944 accused was again apprehended (Stipula
tion, Ex. K) and returned to military-control (Stipulation, Ex. L), and on 
7 October 1944 was again confined in the stockade (Morning Report,· Ex. M) . 
Charge I and its Specification. The.'oarbine was subsequently recovered from 
the plaoe where the accused bad secreted it near his home (R. 45). 

On 25 October 1944, while working in a pit in a lumber ya.rd Wlder . 
armed guard, accused again escaped from confinement (R. 35-37J,Morning Report, 
Ex. MJ Stipulations, Exs. N,O). - Additional Charge I and its SpecifioationJ 
Additional Char e II and its S ecification. . He was returned to military con
trol on 28 October 1944 Stipulation, Ex:. P). · 

In support of Additional Charge III and its Specification there 

was i~troduced in evidence a·stipulation (R. 38J Ex. Z), that if Mr. Gabe 

s. Haik were called as a witness he would.testify thata 

"On 25 October 1944 I was the owner of a 1937 Oldsmobile 
ooupe. On that day a.a I was driving fran Mola.in, Mississippi, 
to Leakesville, Mississippi, on Highway No. 24, I saw a soldier 
darryJng a rifle appear on the highway. He motioned to me to 
stop my oa.r. I brought my oar to a stop and three other soldiers 
appeared and got into the oar with me. I continued on my way with 
the four soldiers in the oar. After I had driven on for several 
miles, I was made to drive down a. side road.· The four soldiers 
made me stop my car and get out of it about 000 yards down. this 
side road. They f~rced. me to go off into the woods a.long this 
side road. One of the soldiers slapped me when I started to oa.11 
for help. They took over t300 in oash and change from my person, 
a.swell as a stainless steel finger ring and an Elgin pocket watoh 
ani watch ohs.in. One of the four soldiera was pointing_ the rifle 
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at me during this time. They then tied my hands and feet up with 
my necktie and my belt and left me in the woods. They.alao gagged 
me. Before they left me. one of the aoldier1 removed the gag. and 
when I started to shout for help one of them slapped me and another 
threatened. to kill me. They dron away from where they left me in 
my 1937 Oldsmobile coupe. 

"At a.bout 2100 A.M. on 28 October 1944, I wa.a found lying in 
the woods and taken to a hospital in Hattiesburg. Miuiuippi. I 
had rolled over a.nd somehow freed J11¥Hlf ot the bonds that tied me. · 
How I did it I do not know. I was too daud to remember. 

110n 18 November 1944, I positively identified tat soldiers whose 
names I have been told are Private Marvin A. Graham, Jr., and General 
Prisoner Bernard F. Wilson, &a two of the tour soldiers who held ... 
up a.nd took my oar, my money, my ring, and watch a.nd cha.in on 25 
October 1944. I also identified a third soldier aa having been 
possibly involved in the robbery. I waa told that h1a name ia 
General Prisoner Henry s. Davidson. This identification waa made 
in the presence of Captain Kenneth S. Coile, Detachment Corps 
Military Police, Camp Shelby, Miasiaaippi. I alao identified an 
Elgin pocket watch and chain with tnife attached u mine and the 
same ones that were taken from me by the four soldier,. I also 
identified a. rifle as being one of a similar make and type that 
was held by a soldier while I wu being robbed. There is no doubt 
in my mind whatsoever about the two soldiers, Private Marvin A. 
Graham. Jr. , and Gene ra.l Priaoner Berna.rd F. Wila on. being two 
of the four aoldiera who robbed me." 

By further stipula.tion it was ahown tha.t Mr. lf&ik'• Elgi.A watch 

had an approxima.te value of $15 (R. 39. Stipulation Ex. AA) and tha.t hu 

1937 Oldsmobile coupe had a reasonable present ·mark~t Tal.ue.of $200 (R. 

40. Stipulation. Ex:. AC). 

After aoouaed we.a apprehended following the alleged robbery ot 

the automobile. he voluntarily led his captors to the place where he had 

left. the carbine (R. 45.51) and then to the- plaoe where Mr. Haik' had 

previously been tied up, but, by the aid of one of aoouaed's aocOJDplioea, 

had been releued (R. 47,51). 


By further atipulation (EL AP)it WU ahCJllrll tilat it tbe priaoa 

officer were called as a witness he would testify that the aoouaed W'a8 not 

given any permission or authority to be absent from the Camp Shelby atook

ade on the four various oocasiona when he escaped from confinement. 


There was also introduced· in evidence a written statement volw:xt;a.ril:, 
signed by the accused at the instance of the investigating officer on 10 

• 
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November 1944 (R. 41. EL AD) in whioh the accused described the ma?lner 
in which he escaped from his armed guard on or &bout 24 October 1944. 
He and three companion.a traveled by foot some distance from the camp 
am then waited on the highway for an autOlllObile to pus. Mr. Haik oa.me 
a.long in his coupe alld the four of them got in_. After traveling a few 
miles accused's oompa.nions forced the driver• Mr. Haik. to atop the oar• 
pushed him out of the oar and carried him into the nearby wood,. Upon 
their return from the woods the four continued-in the automobile to 
Mobile. Alabama. where the oar ceased to run•. They then proceeded to the 
home of the aocua ed where they s t~ed until the following morning. Hia 
parents convinced him 'that he should "turn himself in". About the same 
time the. mill ta.ry police a.rri ved and he was t&k:en to Mobile a.nd put in 
j&il. 

4. The accused having been &dviaed concerning his right to testi 
fy. to remain silent. or to make an unaworn statement. elected to make 
an unaworn statement to the court (R. 64). In his statement he reiterated 
that he pleaded guilty to all of the charges except Ch&rge I and Specifica
tion 1 of Charge II. He did not inteni to desert the service. He wu 
guilty. however. of robbery although he had no intention of hanning Mr. 
Haik. He would not have committed this robbery had it not been for the 
fa.ct that he was tired of walling. He gave as his reason for absenting 
himself without leave and escaping from confinement fear resulting from the 
beatings that he received ·from his guards. He olaiined that he was beaten 
with a "soap sock". He would like to go overseas and fight for his country-. 

5. The accused pleaded guilty to all of the offenses of which he 
was subsequently found guilty. Although it was not legally necessary to 
introduce evidence to prove the commission of the numerous offenses to 
whioh the accused had pleaded guilty such a practioe has been adopted 
and followed by oourts-martial. In a.coordanoe with this practice the 
prosecution introduced in evidence the morning report of the accused's 
organization to show the various absences without leave, a stipulation 
that the aooused had no authority to absent hi~3elf at the times alleged 
in the Speoifioations • and a stipulation that he was returned to militar.1 
contFol. by apprehension or otherwise at the times alleged. As all of the 
absences took place when the accused was either in arrest in quarters or 
a prisoner in confinement in the stockade. but temporarily permitted out
side of its oonfines under armed guard. ea.oh absence,involved either a 
breach of arrest or an escape from confinement. The aocuaed's status as 
under arrest or in confinement was shown by stipulation and was reflected 
in the morning reports. The evidence of record thus described in conjunc
tion with the plea of guilty was therefore legally sufficient to support 
the findings of guilty of 

Charge I and its Speoifioation (AWOL) 

CHARGE II and its Speoifioation (AWOL) 
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Charge III and it~ Speoifioations (Escapes) 
Additional Charge I and its Speoifioation (.AifOL) 
Additional Charge II 6.!1d its Specification (Escape} 

The findings of guilty of Ch1rge IV' and its Speoifioation (Robbery 
or $11.CO) was leg~lly supported by the summarized testimony admitted in 
evidence by stipulation (Ex. J) which showed. that the a.ooused a.t the point· 
of a gun took ~11.00 away from his guard. At the same time aDd in the same 
manner he took and carrio<l r:.,ny from the gu~rd his raincoat. shirt a.nd 
belt. Re had previously taken his carbine.away. All of these artiolee 
were articles of equipment owned by the United States and issued to the 
guard for mili ta.ry u.se. The stealing of suoh a.rtioles violates the 94th 
Article of War. The record does not show the value of theae a.rtioles. but, 
being Government issue. the court oould have ta.ken judicial notice of their 
value. The plea of guilty oures any error or omission in this regard. The 
record was therefore legally sufficient to support the findings of guilty 
of Cha.rgo Y and its Speoifioa.tion oh9.rging the a.ooused with stealing fuese 
articles. 

The findings of guilt-J of Additional Charge III and its Specifioa.
tion as appi•ovcd by th.a reviewing a.uthod ty was legally supported by the a.o
cuned' s v,ri tton ste.te:ment e.<L"li tting his participation in the robbery ct the 
automobile. his plea of guilty. and the stipulated testimoey of Mr. Haik 
in which he described hoiv he was robbed of his automobile. his wa.toh. and 
his money, and in which he positively identified the accused. 

6. The Charge Sheet shows the aocuaed to be 20 yea.rs of age. Without 
previous military training he waB inducted into the service on 13 April a.t 
Mobile • Alaba.ma. 

7. The court was legally constituted and had jurisdiction over the ao
ouaed and ·the offenses. No errors injuriously affecting the substa.ntia.l 
rights of the accused were'committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guil~J as approved by the reviewing authority and the sen
tence. Confinement in a penitentiary ia authorized by Article of War 42 
for the offense of robbery recognized as an offense ot a. civil nature and 
ao punishable by penitentiary confinement for more than one ye~r by Title 
18, paragraph 163, of the United States Criminal Code. 
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WAR DEPARTMENT 
Army Service Foree• 

In the Off'ioe of The Judge Advocate Genera.I 
Washington, D.C. (281) 

SPJGK 
2 9 JAN 1945CM 272457 

" 
U N I T E D S T A T E S ) 10TH MOUNTAIN DIVISION 

) 
v. ) Trial by G.C~M., convened at 

Camp Swift, Texas, 23 November 
Private THOMAS B. SMITH ~ 1944. Confinement at hard labor 
(32850590), Company B, 126th ) for aix month.a (suspended) and 
Mountain Engineer Batta.lion. ) forfeiture of $18.66 p~r m~nth 

) for six month.a. 

OPINION of the BOARD OF REVIEW 

LYON, llliPBURN and MOYSE, Judge Advocates. 


l. The record of trial in the cue of the aoldier named above has 
been examined in the Office of The Judge Ad,vooate General and there fcUlld 
to be legally insufficient to aupport the findings and the sentence. The 
record he.a now been exam_ined by the Board ot Review and the Boa.rd submits 
this, its opinion, to The Judge Advocate General. 

2. The accuaed was tried upon the following Charges and Speoifica.
·tions 1 

CHARGE I1 Violation of the 84th Article of War. 

Speoifica.tion1 In that Technician Fifth Grade Thomas B. 
Smith, Company F, 86th Infantry, Camp Swift, Texas, 
aoting through Sam Bert Galyean, 126 South First Street, 
Grand Junction, Colorado, his designated agent, did, at 
Grand Junction, Colorado on or about 9 April 1944 un- · 
lawfully sell to Floyd Partridge, 255 Pitkins Street, 
Grand Junction, Colorado, one United Sta.tea Ca.rbine, 
Caliber .30 M-1, number 4715817 of the value of $51.00, 
issued for _use in the military aervice of the United 
Sta.tea. " · 

CHARGltII1 Violation of the 94th Article of War. 

Specification 1 a In that Teohnioian Fifth Grade Thomu 
B. Smith,•••, did, &t Camp Hale, Colorado, on or 
&bout 8 May 1944, feloniously take, steal and oar:ry 
away one Pistol Automatic, Caliber .45 Model 191W, 
number 1108639 complete with holster, of the total V&l.ue 
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of about $41.75. property of the United States. fur~ 
nished a.nd intenied for the miU.tary service thereof. 

Speci!~catiom 21 . (Finding of not guilty.) 
. 

Specification 31 (Withdrawn by direc~ion of the appointing 
authority.) 

Ha pleaded not guilty to all Charges and Specifications. Specification 
3 of Charge II wa.s wi thdra.wn by dlrection of the appointing e.utho:tity. 
He was found guilty of ChArge I and its Specification, aDd Charge II 
and Specification l thereof. and not guilty of Speoifioa.tion 2 thereof. 
No evidence of axv previous convictionwu introduced. He wa.n aentenoed 
to be dishonorably discharged the service. to forfeit all pa.y and allow
ances due or to.become due. and to be confined at hard labor for a period 
of eighteen months. The reviewing authority approved only so muoh of the 
sentence ~• provided for confinement at hard labor for aix months and for
feiture ot $18.66 per month for six months, aDd suspended the executio:a. 
of the sentence in so far aa it related to oonfl,nement at hard labor. · 
The sentence was published in General Court-Me.rtial Orders Number 1. 
Headquarters 10th J,k)untain Divisi~n. 2 January 1945. 

3. The legal sufficiency of the record to support the findings of 
guilty depends upon the evidence adduced through the depositions of four 
civilia.n witnesses• residi~ in Grand Junction. Colorado. Without them. 
the record of trial merely shows the loss of the carbine described in the 
Specific~tion of Cha.rge I and the automatic pistol. described in Specifica
tion 1 of Charge II,. without directly or indirectly oonnecting accused 
with their theft. The facts so adduced will be briefly_aumma.rized • 

. In the first part of April 1944. while Comp&ny F. 86th Infantry,. 
was engaged in D Series Exercises at Camp Ha.le. Private First Class 
Robert J. White. of that company, became sick and "paaa"d out". At the 
time he was oa.rrying a .30 caliber M-1 carbine. Number 4716817, which 
had been duly issued to him. When he recovered he inquired about his 
carbine put was unable to l9cate it (R. 7.8). The first aid man who 
took care of White had turned the carbine over to the oompaey supply 
sergeant. who. in turn. had placed it in a "weuel" (R. 8.9). Accused, 
a cook in this company, had access-to this "weaseln in the performance 
of his duties, as it was used to transport supplies and kitchen equipment 
(R. 9.10). Neither a carbine nor a pistol was authorized for or issued 
to accused (R. 10}. • 

Early in May 1944 Priv~te.First Class Billy Phelps, while biv
ouacking with Compaey F, 86th Infantry, hung his .46 caliber pistol, 
No. 1108639, outside his snow shelter (R. 16). The next morning it 
was gone. The accused was present with the oomp&ny at that time (R.16). 
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After receivi~g the oral testimony, summarized above, the court ad
journed on 23 November 1944 to awa.i t the receipt of the depositions of 
four witnesses~ residing in Colorado, Lloyd Partridge, Guy Wright, Alvin 
Cass Ricks, and Sam Bert Galyean. When the court r~convened on 30 Decem
ber 1944, these depositions were offered in evidence B.I'..d were objected to 
by the defense on the grounds that they were not signed by the witnesses. 
In accordance with para.graph 98c of the Manual for Courts-Martial, 1928, 
the interrogatories had been submitted on W.D. A.G.O. Form No. 118, which 
provides a spaoe, just above the certificate of the officer designated to 
take the depositions, for the signature of the witness~ . In lieu of the 
signatures of the four witnesses, there appear in three instances that of 
Paul W. Wilson, and in one that of Norma J. Benson. Defense's obje$tion 
was sustained, and upon the refusal of defense coux1Sel to follow out the 
suggestion that the defense enter into a stipulation that the witnesses 
if present would testif'<J as set forth in the depositions, the l~w member 
ruled that the depositions would not be rece~ved in evidence. A motion 
for a finding of not guilty was then overruled by the President of -t.1-ie 
court, and upon objection to his ruling the court was closed. Upon recon
vening, .the President an.'1.ounced that 1lis ruling had been sustained, but 
that it was the further ruling of the court that the trial judge advocate 
take steps to have the depositions placed in proper order. To allow suffi 
cient tLne for compliance with this ruling,· the case WM conti.1ued. 

. Court was reconvened on the second day thereafter, 2 January 1945, 
at which time the Preside_nt read the following official oomITiunication 
from the appointing and reviewing authority a 

"l. At the trial of the above named enlisted man by the 
General Court-Hartial of this command, of which you are presi
dent, the court refused to admit in evidence certain depositions 
offered by the pros~cution and adjourned the trial, directing 
the trial judge advocate to have the depositions put in 'pro_!)er 
order'. 

112. These depositions were taken on writtsn interrogatories 
after proper notice to the defense counsel by Capt P. B. 1:ountjoy, 
CE, Intelligero e Officer, L:anhattan District i:dlgineers, Grand 
Junction, Colorado. The witnesses were Lloyd Partridge, Guy. 
Wrig~t, Alvin Ricks and Sam Bert Galyean and were offered in 
evidence as Prosecution's Exhibits Nos. 5, 6, 7 and 8, respectively. 
In eaoh instance Capt Mountjoy was requested to take the deposi
tion of one -of the foregoing witnesses, and each witness properly 
identified himself by name and address in answer to the first 
question in his deposition. However, the witnesses did not sign 
their depositions, but instead the Partridge, Wright and Galyean 
depositions were signed by one Paul W. Wilson and the P~cks 
deposition was signed by one Norma J. Benson. It is evident 
that Capt Mountjoy was confused as to the manner in which 
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depositions should be oompleted and that he believed he was 
required to have someone witness the taking of the depositions 
and sign the depositions as evidenoe of that faot. Wilson and 
Benson obviously we~e such witnesses. 

113. Although WD AGO Form. No. 118, on which these deposi
tions were taken, provides spaoe on which the witnesses whose 
depositions were taken should sign their names to assure the 
proper transcription of their answers, there is no requirement 
in la.w that a depo.sition be signed in this manner. If the wit
ness named in the introduotory portion of the deposition properly 
identifies himself under oath as the same person, and the officer 
taking the deposition oertifies in the form provided "at the end 
of the deposition that the deposition of the 'above named' wit 
ness was duly taken by him, all of the requirements of law are 
met a.nd the deposition is entitled to be admitted in evidenoe. 
·All 	of these requirements were met in the present case and the 
fo~r depositions, rejected by the court, could, therefore, have 
been received in evidenoe. 

114. ,You will reoonvene the court at the earliest practicable 
date and have the rejection of the depositions reconsidered in the 
light of the foregoing. This direction is not intended as a criti 
cism of your aotion since it would assure more normal and orderly 
procedure, but the exigenoies of the situation in which this 
command now finds itself require that action be as expeditious 
as is legally proper. The question now under consideration is 
purely one of law upon which the reviewing authority is authorized 
to issue directions to the court under the authority of page 50, 
Manual for Courts-Martial." 

The depositions were then admitted in evidence, over the objection 
of defense counsel, who made the following statements 

11 The defense will have to have on record that it has ob
jected to the·depositions and has been OTerruled. The defense 
has objeotion to the deposition, as such. The overruling waa 
done by the direotion of the appointing authority, which is 
his prerogative.n 

4•. Two legal problems are presented1 (1) the right of the ap
pointing and reviewing authority to direct the reception of the deposi
tions in.evidence; a.nd (2) the admissibility of the unsigned depositions. 

' (a) Aotion· of appointing and ·reviewing authority. 

Paragraph Sa. Manual for Courts-Martial, 1928, page 4, ciroumscribes 
the power of the appointing authority as follows a 
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"An officer who has power to appoint a general oourt-rnartie.l 
may detennine the oases to be referred to it for trial and may 
dissolve it; but he can not control the exercise the court 
of powers vested in it by law underscoring ~upplied. He may 
withdraw any specification or charge at any time unless the 
court has reached a finding thereon." 

r'/hile the action of the court in accepting or rejecting testimony 
is not binding upon the reviewing authority. there is no authority granted 

· in the Articles of War or in the Manual for Courts-Martial to the appointing 
or reviewing authority during the course of a trial to direct or instruct 
a court to receive testimony. To permit suoh a procedure would be to 
authorize the usurpation of the powers vested in the court by the act of 
Congress. establishing the Articles of War. Article of War.,31 clearly 
defines the method to be followed in ruling on objections to the admissi
bility of evidence during the course of a trial. Rulings by the law 
member in this connection are final; those by the president of the oourt. 
acting in his absence. a.re fin.al. unless there is objection by any mem
ber. In the event of such objection. the matter will be considered in 
closed court. and the correctness of the president's action determined 
by a majority vote of the membership of the court present at the time 
(MCM. 1928. par. 61). 

The basic objection to the procedure followed by the appointing 

authority is admirably brought out in the following extraot from-an 

opini_on rendered by the Attorney General of the United States to the 

Secretary of War on 26 February 1881 (17 O.A.G. 64), ·in connection with 

a request made by a. trial judge advocate for the views of tae Secretary 

of War as to the ·admissibility of testimoey in a ··contemplated trial be

fore a general court:martial convened by the Presidents _ 


"Unless the questions now proposed by you have occurred 
in the administrative course of business in the War Depart
ment there is no ocoasion for any reply by me. and my opinion 
would be extra-official. On careful reflection it appears 
to me that the ju:lge advocate is not eirq?owered to call for 
the opinion of the Secretary of War as to the admissibility of 
evidence to be tendered to the court-martial. He is to conduct 
the prooeedings upon his own responsibility. and under the direc
tion of the chief of his bureau. An opinion of the Secretary 
of War. rendered to him in response to his questions. might be 
treated as.mandatory upon the court-martial. This court. al
though limited in its jurisdiction. is authorized to decide 
all questions in relation to the cases properly before it. 
and in the first instance its authority is exclusive. When 
the court has ooncluded its labors•' its proceedings may come 
before the Presiden11for approval. At that time. if the 
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President chooses, questions such as·are here proposed ma:y 
properly be submitted for the opinion of the Attorney General, 
as they may be of importance, in the view of the President, 
in connection with his revision of the decision. He may also 
consult the Secretary of War and other Cabinet officers upon 
the aams subjeot. Opinion.a given in adva.noe, which it ia 
reasonably to be feared might be treated by the oourt-ma.rti&l 
as a. direction, might become extremely emba.rassing • 

."It is also to be considered, that the opinion requested 
would be given without hea.ring the parties oonoerned, to whom 
it may be a vital matter, as cues not infrequently turn upon 
questions of admissibility of evidence.• 

The Boa.rd is of the opinion that the convening and reviewing a.u
thori ty acted upon an erroneous oonoeption of the authority vested i~ 
him by paragraph 64, page 50, of the Manual for Courts-Martial, which 
deals with genera.l matters affecting pleas. The pertinent para.graph, 
apparently relied upon by the convening authority (the provisions of 
which are in no way affected by this opinion), is a.s follows a 

11 Notwi"':.hstanding the action of the oourt on specia.l pleas 
or oth~r similar objections, the trial mAY proceed in the usual 
course as long as one or more specifications a.nd charges remain 
as to which a plea t~the general issue may be made or stands. 
For example, when pleas in bar are sustained to all but one 
spec.ification and charge, to· which the plea i.s not guilty, the 
trial on that specification and charge may continue: But where, 
as a result of the-- action of the court on special .plea.a or other 
similar objections, the trial can not proceed further, the 
oourt adjourns and submits the record of its proceedings aa 
far as had to the reviewing authority. If the reviewing a.u
thority disagrees with the court, he may return the reoord. 

. to the court with a statement of hia reasons for disa.greeing 
and with instructions to reoonvene and reoonsider its action 
with respect to the matters as to which he is not in a.coord 
with the oourt.. To the extent that the court and reviewing 
authority differ as to a questionwhioh 11 merely one of law, 
suoh as a. question aa to the jurisdiction ot the oourt, the 
oourt will accede to the views of the reviewin.g authorityJ 
and the oourt may properly deter to such viewa in e:rs:, oa.se. 
The order returning the record should include an appropriate 
direction with respect to proceeding with the t"ria.l. If the 
reviewing authority does not wish to return the record, he 
will take other appropriate action." 

There ia nothing in the language ot the pa.ra.gra.pi to indioate ·that 
the re was &DY intention to give the_ convening or reviewing a.uthority power 
to rule upon the admissibility of testimony during the pend.ency of a oase. 
The first part of the para.graph declares tha.t "pleas in court-martial 
procedure include plea to the jurisdiction, plea in abatement, plea 
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in bar of trial, and pleas to the general issue"• and that the 11 first 
three are known as specie.l pleas 11 (par. 64. supra). The right. of the 
convening authority to act is confined to instances where as a. result 
of the court's action on "special pleas or other similar objections", 
the trial cannot proceed further, the court adjourns 8.lld submits the 
record of its proceedings to the "reviewing .authority. n Taken in 
connection with the context of the paragraph, it is clear that the 
term, 11other similar objections", refers to pleas to the general issue 
or an objeotion that may be assimilated to a plea. Certainly it may not 
be argued logically that an objection to the admissibility of testimoD¥ 
is an objection "similar" to a "special plea" as that term is defined. 
It will further be noted. that the court did not adjourn and submit the 
record to the reviewing authority, but that the record of trial ahowa 
merely that the reviewing a~thority acted upon his own initiative. 

Nor do the provisions of paragraph·74 of the Manual indicate that 
the appointing or reviewing authority has a.iv powe; over the acceptance 
or rejection of testimocy; rather, by expressly designating a procedure 
for seeking advice from the appointing authority under certain oiroum
atances it '8lllphasizes the limitations of the control of the appointi:ag 
authority over a court-martial. ~at p~ragraph providH as follows~ 

"If' a.t any time during the trial it becomes ma.nirest 
to the court that the available evidence as to any apecifi 

. cation is not legally sufficient to sustain a finding of 
guilty thereof or of ey lesser included offense thereunder., 
but that there is substantial evidence, either before the 
oourt or offered, tending to prove the guilt of the aoouaed 
of some other offense not alleged in any specification before 
the court, the court may, in its discretion, either suspend 
trial pending action on an application by the trial judge 
advocate to the appointing authority for directions in the 
matter or proceed with the trial. In the latter event a 
report of the matter may properly be made to the appointing 
authority after the conclusion of the trial. · 

"Instances of occasions for applying this rule would be 
where in a trial for the larceny of a watch the proof shows 
that the article taken was a compass; and where in a trial 
for the wrongful sale of property (A.W. 84) the proof shawa 
that the accused negligently lost the property.• 

The Board is compelled to conclude that there was an unauthorized 
interference on the part of the appointing and reviewing ·authority with 
the i\motiona of the court., which in itself constituted prejudicial 
error. The views expresaed by the Attorney General of' the United States 
in his preTiously quoted opinion., applies w1 th equal f'oroe to the trial 
.court in the present instance• 

., 
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"Thi• court, a.lthough limited in -its jurisdiction. is 
authorized to decide all questions in relation to the cues 
properly before it,~ in the f~rst instance its authority 
is excluaiTe.• · 

To paraphrase his language, it is only when the court has completed its 
labora·that the case 1s presented for approval to the reviewing authority. 
who is then Tested with authority to a ot. IJJY instruction ther~tofore 
given by the appointing or reviewing authority on the admissibility of 
evidence has the effect of being a mandate 'Which is not merely not au:. 
thorhed. but at- least inferentially prohibited. 

(b} Admissibility of depositiona. 

There is no specific provision in the Manual requiring that deposi
tions be signed by the witness,, but at page 89 there appears the follow
ing s ta.tement i 

"Ali interrogatories are entered upon the form (W.D.,, 
A.G.O. Form No. 118) as indicated by the notes a.n.d instruc
tions thereon. 11 

The printed instructions on this fora do not contai,n &JV specific state
ment that the depositions are to be signed,, but on the last page or the 
fo:nn,, near the bottom thereof. there does appear the followings 

"{Witnesa 81gu here) 

n 

Immediately succeeding this is the following certificate• 

11 I certify that the above deposition was duly taken by 
me. a.nd that the above-named witness,, having been first duly 
sworn by me,, gave the foregoing answers to the several inter
rogatories, a:ad that he prescribed the foregoing deposition. 
in m:, presence at-----..-------·" this day.of
19_. CundersooriD.g supplied.J · 

(Name)·--------------
{Grade aiid. Organization) 

(Official character,, as •Ullllll&l7 
oourt,, notary public. eto.) • 

8 
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The quoted sections, in the opinion of the Soard, constitute a. definite 
instruotion tha.t the "depositipns must be signed, a.s shown. first, by the 
us_e of the speoifio direotion, ttw'itnesa sign here"J and, secondly. by 
the la.ngua.ge of the certificate, lfitich requires ~he offioial taking the 
deposition to attest to the fa.ct that the witness "presoribed" the 
deposition in his presence. Both provisions would be superfluous if a 
different interpretation were placed on them. The Manual for Courts
Martial was prescribed by the President of the United States under the 
power vested in him by an act of Congress "for ·the govermnent of all 

· concerned 11 (Ex. o. 4773, Nov. 29, 1927). There appears to be no rea.son 
for disregarding these clear expressions of the intention that a deposi
tion must be signed by the deposing witness, contained in a form expressly 
prescribed by the Manual, which has the full force of law upon those 
governed by its provisions. 

In addition, there are other-basic reasons for requiring the sig
nature of a witness to his deposition. It is inherent in the use of 
thia method of procuring testimoey that a wi~ness is examined in the ab
sence of representatives of the parties to the proceedings. Consequen+.ly. 
if the testimoey of the witness is not signed by him, there is normally 
no one, other than the attesting officer or the stenographer. who ca.n 
question the aocuracy of the answers. Wigmore on Evidence. Third F.di
tion, Section 805. expresses the following views& 

"(1) Since the writing is to stand a.a the witness' own 
words, a.nd since there is alwEcys an indefinable coeffioient 
of error in tra.nscription, there should be given a final oppor
tunity for correction by the reading over to or by the witness 
of the writing a.a completed. It has been oustoma.ry in statutes 
to make special provision for this. 

11 (2) The witness• signature may be regarded either as 
necessary to oonstitute the writing his by adoption, or as 
symbolically equiTalent to a knowing assent to its tenor- (thus 
dispensing with the reading oTer), or aa e.n additional meana of 
identifying the person of the witness. Whatever the legal theory, 
it ii usuall treated as a technical re uirement indi"s ensa.ble 

Underscoring supplied. 

That the normal requirement as to signing by the witness applies 
in courts-martial, when depositions are permitted, is confirmed in the 
following extract £rem Winthrop's Military law and Preoedents. Second 
Edition, page 356a 

'>where the Interrogatories have been forwarded directly, 
or through military channels, to an officer or other person. 
as a commissioner or agent to take or cause to be made the 
deposition, suoh offioer will proceed to meet or communicate 
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.
with the witness a.a soon as practicable. and to 'take or 
procure in writing his sworn answers seriatim to the interro
gatories as propounded b_y the parties or party. These. being 
signed alld duly certified a.s sworn to. are.• with such docu
ments or other writings as may have been called for from 
the witness or referred to·in his answers, appended to the 
Interrogatories, and the Deposition thus made up, being au
thenticated by the certificate of the officer,. & as duly 
taken, is, together with the order or orders, if arq, exhibit 
ing the authority of the officer, forwarded by mail or other
wise to the headquarters of the proper commander for trans
mission to the court, or directly to the preaiclent of the 
same, as may have been stipulated or directed.• (Underscoring 
supplied.) 

In the absence of a specific provision for the taking of testimony 
by deposition, such a procedure would not be proper in a trial by a court
martial. In holding that depositions would not be competent evidence 1.n · 
& case where.the officer preferring the charges objected to their use, 
the Attorney General (2_0.A.G. 344, June 4, 1830) declareda 

"The 37th article of the rules and articles for the better 
government of the navy, and the 74th article of the niles and 
articles for the government of the army, seem to contemplate 
exclusively the examination of witnesses before the court. The 
74th article or the latter code. by providing, Uilder certain 
restrictions, and in oases not capi~al, that depositions may be 
ta.ken, negatives their allowance in other caaeaJ and the 
existence of the provision sufficiently proves that, without 
it, such testimony would not be competent, even in those minor 
ca.sea. English writers on this subject insist upon the propriety, 
_in trials before naval and military courts martial, of adhering 
to the rules of evidence established in the common lm oourts 
of criminal jurisdiction, and these would not authorize the 
course proposed in the cue under consideration.• 

Tha.t Federal courts have no power to order the ta.king of testimony 
by deposition in criminal. cue1 ii a ruling of long standing. In the 
moat recent oue in whioh. this question wu presented. Luxenberg T. thited 
States (45 Fed. (2d) 497, Nov. 17, 1930) (writ or certiorari refused by 

. United Sta.tea Supreme Court, 283 U.S. 820), t_he oourt held a . · 

. • • "Assigmne:ab · 4 is to the refusal to order the ta.king of 
depositions or defendant'• witnesses residing out of the 
state. It,ia urged that the lreat Virginia statute in re
ga.rding to taking depoaitions controls. We ca.nnoi accept 

10 




• • • 

• • • 

· (291) 

this view. Congress has made provision for service and attendance 
of witnesses in criminal cases. It was eai-ly determined that no 
power existed in the Federal courts to order the taking of deposi
tions in criminal cases. United States v. Thomas, Fed. Cas. No. 
16,476. They were unknown and unauthorized at coilllllon law. 8 R.C.L. 
pp. 86 and 1134. • (Underscoring supplied..) 

On December 26, 1944, the Supreme Court of the United States trans
mitted to the Attorney General of the United S'ta.tes the Rules of Criminal 
Procedure for the District Courts of the United States, prescribed by 
that court pursuant to the a.ct of 29 June 1940 {c. 445, 54 Stat. 688), with 
the request that he· report these rules to Congress, as required by the act. 
These rules were duly reported to Congress on 3 January 1945. Rule 16 

,provides for the use of deposition., under certain circumstances, a.nd con
tains the following pertinent stipulations a 

n (d) HO,V TAKEN. A deposition shall be taken in the manner 
provided in oivil actions. The court a.t the request of a defendant 
may direct that a deposition be ta.ken on written interrogatories 
in the manner provided in civil actions. LUnders coring s upplied.:7 

"(f) OBJECTIONS TO ADMISSIBILITY. Objections to reoeiTing 
in evidence a. deposition or part thereof may be made a.a provided 
in civil actions. 11 

The Federal Rules of Civil Procedure, which beoame effectiw_ on 16 

September 1938, and which are published in Title 28, u.s.c.A., follow• 

ing section 723~, contain the following pertinent rulesa 


"Rule 30. Depositiona Upon Oral Examination. • • • 
(e) The deposition shall then be signed by the witness, 

unless the parties by stipulation waive the signing or the witness 
is ill or cannot be found or refuses to sign. If the deposition 
ia not sign~d by the witness, the officer shall sign it and 
state on the record the fact of the waiver or of the illness or 
abseno• of the witness or the fact of the refusal to sign to
gether with the reason, it aey, given thereforJ a.nd the deposi
tion may then be used a.a fully as though signed, unleu on a 

.motion 	to suppress under Rule 32 (d) the court holds that the 
reasons given for the refusal to sign require rejection of the 
deposition in whole or in pa.rt.• 

"Rule 31. Depositions of Witnesses Upon Written Interrogatoriea. 

. (b) Officer to Take Responses and Prepare Record. A 
copy of the notioe aIJd oopies of all interrogatories served shall 
be delivered by the party taking the deposition to the offioer 
designated in the notioe, who shall proceed promptly. in the 
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manner provided by Rule 30(0), (e), aDd (t), to t&lce the te1timoD1" 
of the wi tneu in responae to the interrogatories and to prepare, 
certify, and file or ma.11 the deposition, attaching thereto the 
oopy or the notice and the interrogato~H reoeiTed by hut.• 

"Rule 32. Effect or Error• a.nd Irregularitie• in Depo1ition.a. 
(d) Al to Completion and Return ot Deposition. Error• and 

irregularities in the manner in which the tea'bimon;y 1a transcribed 
or the deposition 11 prept.red, 1igned, oertitied~ aealed, indoraed.,
tra.n.amitted, filed, or othenri1e dealt with by the of.f'icer umer 
Rule• 30 and 31 are w&ived unle11 a motion to 1uppre11 the depoaitio• 
or some part thereof is ma.de with reuonable promptneu after suoh 
defect 11, or with due diligence might have been, ascertained.• 

It follow• that if and when the Rules of Criminal Procedure becoae 
effective and only then depositions may be taken in behalf of a defendant 
in a·criininal. cue in the manner prescribed in a.nd objection to their 
reception in evidence shall be governed by the foregoing rules', and un
signed depositions will not be admis1ible, except under the.conditiona 
expressed in Rule 30. 

Paragraph 111, Manual for Courts-lkrtial, 1928, lqs down the follow
ing rule with regard to the reception of evidence a 

11So far .. not otherwiae prescribed in thia manual or by 
act of Congr•••, the rules of evidence generally recognized., in 
the trial of criminal oues in the diltrict courts of the ,;'Oiuted 
States will be applied_by court1-martia1.• 

Upon the adoption of the proposed Rulea of Criminal Procedure it i• 
clear, therefore, that in a criminal trial. a deposition will ban to be 
aigned by the deposillg witneaa, just as ii required in tlle Federal courts 
at the present time in a civil trial. By virtue of paragraph ·lll. · · 
of the Manual (supra) it will properly follow that a similar rule will 
apply to depositions to ·be used before a court-martial, assuming there 
i• no other expresaion of the executive or legislative will. It would 
be an anomalous situation if, at the preaent tµne, when depositiona may 
not be used in criminal ca.sea in the Federal courts, and may be used. in 
civil cue, only when signed by the deponent (subject to the exceptiona .. 
aet out in the rules), unsigned depositions would be admissible i• a · 
trial before a court-martial. The Board of Revi• doea not feel justi.f'ied 
in giving its approval to such an illogical concl':U'ion: · , 



(293) 

• 
5. For the a.bove atated reaao:na the Board of Review ia of the 


opinion that the reoord ot trial ia lega.ll;y, insuttioient to auppor1; 

the .t.1.ndings a.nd the aentenoe. 


Judge Advooate. 
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SPJGK - CM 272457 1st Ind. 

Hq ASF, JAGO, Washington 25, D • C_. JAN 311945 
To: The Secretary of War. 

1. Herewith transmitted for your action under Article of War 5o½, 
as amended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of private Thomas B. Smith (32850590), 
Company B, 126th Mountain Engineer Battalion. 

r 

2. I concur in the opinion of the Board of Review and for the 
reasons stated therein recommend that the findines·am sentence be va
cated and that all rights, privileges and property o.( which accused has 
been deprived by virtue of the sentence so vacated be restored. 

J. Inclosed is a form of action designed to carey into effect the 
recom."lleooation hereinabove made,-should such action meet with approval. 

~· ,c:::...·~~· . .,,__ 
2 Incls MIRON C. · CRAMER 

1. Record of trial. :Major General 
2. Form of action The Judge Advocate General 

(Findings and sentence vacated, by" order of the Under Sec.reta17 of War; 
o.c.M~o. 71, 24 Feb 194S) 

l4 
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WAR DEPARTMENT 


Army Service Forces 

In the Office or The Judge Advocate General 


Washington, D. C. 


SPJGH 
CM Z'/2571 

6 ffB 1945 
U N I T E D S T ·.1 T E S 	 ) ARMY Am FORCF.S 


~ WF.STERN FLYING_.TRAINING C~ 

v. 

) Trial b7 G.C.K., convenec.l at 

Second Lieutenant J.AMF.S w. ) Kingman J.nq Air Field, 

FCS'J.U (0-533217), Air ) K:1DgJDan, Arizona, 23 November 

Corpe. ) 1944. Dismissal. 


OPINION ot the BOARD OF REVD.'I 
TJ.PPI, GAMBRELL and TREVETHAN, Judge Advooateas 

1. ?he Board or Review has examined the record of trial in the 
case ot the otticer named above and submits this~ ·1ts opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

OHARGE1 Violation of the 96th Article ot War. 

Specification le In that 2nd Lieutenant .James w. Foster, 
Section B, 3018th ArmT Air Forces Base Unit, Kingman 
A.nq .lir Fie~~ Kingman, Arizona, did, at Kingman, 
Arizona, on or about·28 October 1944, drink intoxi
cating liquor with'Sergeant David L. Lee,. Section o, 
3018th A.rrq Air Forces Base Unit, Kingman Arm;, .1.ir 
Field, Kingman, Arizona, and Sergeant Chelber M. 
Kulseth, Section C, 3018th !rJq Air Forces Baae 
Unit, Kingman Arm;, Air Field, lingmn, .lrimona, 
to the detriment ot_good order and milita17 discipline. 

Specitioat~on 21 (Finding ot not guilt7). • 

Speciri~ation 31 In that 2nd Lieutenant James W~ Foster,
, * * *, did, at Kingman A.r7q Air Field, Kingman, 
Arizona, on or about 28 October 1944, wrongfull.T 
.and without authorit7.. appropriate to his own use 
~bout tour gallons ot gaaoline, the propertJ' ot 

. the United States. 	 . 
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He pleaded not guilty to the Charge and to all Specifications thereof. 
He was found guilty of Specifications 1 and 3, not guilty- or Specifi 
cation 2, and guilty of the Charge. No evidence or previous convictions 

.was introduced. He was sentenced to dismissal. The reviewing authority
approved the sentence and forwarded the record of trial tor action un~r 
Article or War 48. · 

3. Shortly- af'ter Jll.idnight on 28 October 1944 the accused visited 
the Gateway Bar, Kingman, Arizona (R. 9, 29;. Ex. 1). Present there at 
that time were three sergeants, a corporal and a WLC private (R. 8, 29; 
Ex. 1). The accused and one of the sergeants each bought a bottle 1or 
liquor (R. 9, 18, 42; Ex. 1) and the accused bad a drink or liquor with 
the above-mentioned enlisted personnel who were seated at the bar, one 
or whom was Sergeant Chelber M. Kulseth. After fifteen or twenty lrlnutes 
the accused suggested that' they go to a Sergeant Lee I s house and two or 
the sergeants and the WAC private vent with him in his automobile (R. 10, 
31; Ex. 1). The accused was sober at this time (R. 10). 

Sergeant Lee and his wife were at home and the entire party, 

including.the accused, had a drink there (R. 'll, 26, 42, 46). The ac

cused and Sergeant Kulseth left to get the accused's wife and returned 

with her, the accused having at least one more drink with Sergeant· Lee 

(R. 32). . . . 

Shortly th3reafter the accused drove two of the sergeants and 
the WAC private back to the .Kingi::i.an. Army Air Field. Just outside the 
post gate the car ran out ot gasoline - about one-thirty or two in the 
morning (R. 12, 19, 32; Exs. l, 2, 4) •. The accused suggested that they 
get some gasoline trom the 11 turret maintenance shed" and he and Sergeant . 
Kulseth went to the post gatehouse where tha latter telephoned the 11shed11 

(R. 12, 3.3, 49, 97; Exs. 2, 4) and asked a Corporal Rhodes to come down 
in a •turret truck" (R. 3.3; Ex. 4). The accused and the sergeant then 
returned to the automobile e.nd.on the arrival of Corporal Rhodes they 
pushed it into a parking space (R. 12, 3.3; Ex. 4). The accused then told 
the other sergeant, Sergeant Gadds, to go with Sergeant Kulseth to the 
•turret maintenance shed" and get some gasoline (R. 20-22, 3.3, 99, 104; 

Ex. 4). Both sergeants worked at the "turret maintenance shed" (R. 22, 

41). They were driven to the •shed" by- Corporal RhodeB in the "turret 

tr.uck11 and there obtained a red five-gallon G.I. ~as can with approxi

mately four gallons o! Government gasoline in it (R. 13, 'Z'l, 3.3, 1+3; 

Ex. 4). The two then returned to the automobile by taking a, "turret 

truck" that was parked ~t the 11 shed 11 and the accuse~ put the gasoline 

into h.i8 automobile (R. 14, 'Zl, 34; Exs. 2, 4) after being told that it 

was obtained from the "turret maintenance shed" (R. 25). 


All these· events attract~d the at~ntion or the guard on duty 
at the gatehouse and he, the Hrgaant of the.guard, and tha O.D. proceeded 

2 

http:Kingi::i.an


{297) 


to investigate~ On their arrival at the automobile they noticed a 
wet spot on the ground just below the gasoline tank, stains on the 
fender, and they found a five-gallon Government gasoline can in a 
"turret car" with a small amount of gasoline in it (R. 52, 56). 

The four occupants were taken to the gatehouse and questioned 
by the O.D. The accused.stated that the gasoline was obtained from 
the car of one Sergeant Fisher (R. 15, 35, 60; Ex. 4) and suggested 
that a test be made to ascertain whether it was Government or civilian 
gasoline (R. 61). 

The accused was "drunk" but not to 11a great degree" in the 
opinion of most of the witnesses who observed his activities at the 
post gate (R. 17, 36, 53, 58). 

The accused signed ancl swore to an aff',idavit which was ad
mitted in evidence (R. 71; Ex. l) and iJ:l which he stated that he h4d a 
drink at the Gateway Bar and."several drinks" at Sergeant Lee's home; 
that he had driven the tm.e enlisted personnel to the post and had run 
out of gasoline; that he did not remember what happened the "rest of 
the night" but that he had .read the affidavits made by Sergeants Gadde 
and Kulseth and that 11so far as I possib~ can remember the statements 
in which (sic) they made are true and all statements made by Sgt. GADilE 
and Sgt. KUISETH regarding my participation in this-incident is (sic) 
hereby admitted by me.•· Both of the mentioned affidavits were received 
in evidence by the court (R. 73, 75; Exs. 2, 4)and_contained a summary 
of the night's activities recited above. 

4. The accused, after being warned of his rights, elected to be 
sworn and testify. He did not remember suggesting to either of the 
sergeants that they obtain gasoline for his automobile; he admitted he 
took gasoline trom them and put it in hia automobile but he did not 
know where 1 t came f'rom, nor did he ask Sergeant Kulseth to make a 
telephone call in his presence or suggest it. ·He did tell the o.D. 
that the gasoline was obtained from Sergeant Fisher because that was 
the impress.ion he had from the conversation between·the o.n. and ·the 
two sergeants {R. 76-91). ,He stated that he .had read the affidavit 
or Sergeant Kulseth hurriedlJr when he signed his own affidavit admit
ting that the statements contained in the former were true and that he 
did not mean to admit thereby that he had suggested that the sergeants 
get gasoline in the •turret maintenance shed." 

5. The evidence establishes that the accused had one drink with 
Sergeant ehelber 14. Kulseth in the Gateway Bar and at least one with 
Sergeant ,David L. Lee in the latter's home. This constitutes a Tio
lation of the 96th Article of War. 

' . 
As to Specitication 3 the testimony shows that the accused 

suggested that gasoline be obtained f'rom the •turret maintenance. shed"; 

3 • 
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that he directed Sergeant Gadde to go with Sergeant Kulseth to the 

shed ~d/get the gasoline; that about four gallons of gasoline were 

takep(i'rom this-shed; that it was "government" gasoline in a "G.I." 


·	esp; and that the accused put it in the gas tank of his automobile 
and was told at this time that it came from the *'turret maintenance 
shed." This· evidence establishes a clear case of appropriating 
Government property to the accused's own use and the finding of' guilty 
is clearly warranted. 

The accused after being warned of his rights voluntarily signed 
and pore to an "affidavit" in which he stated that he had read the 
"affidavits• of Sergeant Gadde and Sergeant Kulseth and that so far as 
he could remember they were •true• and that "all statements made b7 Sgt• 

. GADDE and Sgt. KUI.SETH regarding my participation 1n this incident 18 
hereby admitted by me." The officer who obtained the statement i'rom 
the accused read to him the draft affidavit made by Sergeant Gadde be
fore the accused signed his affidavit. A typewritten signed copy or 
Sergeant Gadde 1s affidavit stated b7 the officer who obtained it to be 
identical with the draft that was read to the accused was admitted in 
evidence, the officers being unable to locate the draft. The draft af
fidavit of Sergeant Kulseth was read to the accused by this same officer 
and was admitted in evidence. While no objection was made to the reception 
in evidence of the accused's affidavit, objection was made to the admission 
or Sergeant Gadde 1s affidavit and the draft affidavit of Sergeant Kulseth 
but the court adopted the view that they were part of the accused's af
fidavit and were incorporated b1 reference therein. In their totality 
the~e three·documents constituted a complete conf'ession. It is not neces
sary to decide to what extent the admission of the two documents to 
which the accused referred was error, if it was error, because the1 were 
merely cumulative. Both Sergeant Gadde and Sergeant Kulseth testified. 
completely on all issues of the case and the purported confession added 
nothing either to the proof they supplied or the weight to be given to 
their ~stimon;y. 

6. The records ot the War Department show that the accused will 
be 24 years of age on 7 June 1945. He was graduated from high school 
and was apparently .unemployed until he enlisted in the Army on 2 February
1941. On 3 December 1942 he was appointed a .flight officer with the 
rating of pilot and on 4 September 1943 he was commissioned a second 
lieutenant, .lrmy o.f the United States. The accused testified that he 
is married. 

7. The court was legally constituted and had, jurisdiction or the 
accused and the subject matter. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. In 
the opinion of the Board or Review the record of trial is leg~ suf
ficient to support the findings ot guilty and the sentence and to warrant 
conf'irmation or the sentence. Dismissal is authorized upon conviction 
of· a violation ot Article or War 96. 

<!:&:!.:e:~~4"'~..!4-z:.·_"'~~":!"~l/1.::J._, Judge Advocate. 
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SPJGH-CM 272571 lst·hd 

Hq ASF, JAGO, Washington 25, D. C. 

FEB 9 194S.T01 The Secretaey ot War 

l. Herewith are transmitted tor the action ot the President the 
record ot trial and the opinion of the Board ot Review in the case or 
Second Lieutenant James W. Foster (0-53321.7), Air Corps. 

2. I concur in the opinion ot the Board or Review that the rec
ord ot trial is legallf sufficient to support the findings ot guilt7 and 
the sentence and to warrant contirmation or the sentence. I recommend 
that the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for ;your signature, transmit
ting the record to the President tor his action, and a form ot Executive ·. 
action designed to carry into ertect the recommendation hereinabove made, 
should such action meet with approval. 

---~ 

' 
3 Incle .MIRON C. CRAMER 

l. Record or trial Major General 
2. Dtt ltr for sig S/W The Judge Advocate General 
,3. Form ot action 

(Sentence confirmed. G.C.M.O. 111, Jl Mar 1945) 
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WAR DE.T)ART;iCNT 

Army Service Forces 
 (301)In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGQ 
23 JAN 1945CM 2'72582 

, 
UN IT.ED ST ATES ) FOTJHTH SERVICE CO?JMAND 

) 
v. ) Trial by G.C .!I., convened at 

) Fort McPherson, Georgia, 18 
General Prisoner B. D. RUSHING ) and 29 December 1944. Dis
(34830125), (formerly Private, ) honorable discharge and con
Unassigned, Attached, Head- finement for five (5) yearsI 

quarters Detachment, Reception ' ) as to each. Disciplinary 

Cmter, Fort McPherson, Georgia,)) Barracks. 

and General Prisoner LIBRADO A. ) 

CHIRIBEL (3821?21+3), (formerly ) 

Company B, 23d Signal Light ). 

Construction Battaliai.) ) 


HOLDING by tho BQIBD OF REVIEW 
Ar-nmEWS, FRED~~ICK a.11d BIFlUR, Judge Advocates 

1. The Board of Review has e.."Cc11lined tha record of trial in the 
case of the soldiers named a.hove. 

• 
· 2. The accused '.'l'cre tried on the following Charg-3 s and Speoifi 

cations i 

As to Rushing, 

CHARGE Is Violation of the 69th ArticlA of War. 

Specifications In that General Prisoner B. D. (Initials Chl.y'} 
RusM.ng (formerly Unassigned, Attached, Headquarters De
tachment, Recepticn Center, Fort McPherson, Georgia) having 
been d•J.ly placed in 'conf.mement in the Post Stockade, Fort 
McPherson, r.reorgia, on or about 9 September 1944, did at 
Fort McPherson, Georgia, on or about 3 December 1944, escape 
from said confinement before he was set at liberty by proper 
authority. 

CHARGE IIs Violation of the 58th Article of War. 

Specifications In ·that Gmeral Prisoner B. D. (Initials Only) 
Rushing * * * did, at !<'ort JkPherson, Georgia, on or a.bout 
3 Deoerrber 1944, desert the service of the United States . 

· and did remahl absent in desertion until he was apprehended 
at Senoia, Georgia on or about 5 Decemer 1944. ·-· 
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I 

As 	to Chiribel: 

CHARGE I: Violation of the 69th Article of War. 

Specifications In that GEneral Prisoner Librado A. Chiribel 
(formerly Company "B", 23rd Signal Light Constructfon 
Batt.alien, Camp ?.fu.rphy, F1orida), having bean duly placed 
in confinEl!lant in the Post Stockade., Fort McPherson, 
Georgia, on or a.bout 25 October 1944, did, at Fort McPherson, 
Georgia, on or about 3 December 1944, escape from said con
finement before he waa set at liberty by proper authority. 

CHARGE II, Violation ·of the 58th Article of War. 

Specifications In that General Prisoner Librado A. Chiribel 
· 	 * * * did, 1t Fort }.!cPherson., Georgia, on ,:,r about 3 

Decenber 1944, desert the service of the United states 
and did remain absent in desertion until he was apprehended 
at Senoia, Georgia., on or about 5 Dece~.ber 1944. 

Elch of the accused pleaded not guilty o:.nd -was found guilty of all 
Charges and Specifications and sentenced to dishonorable discharge, 
total forfeitures and confinement at hard labor. for five y,3ars. The re
viewing authority approved the· sentence imposed upon Chiribel but disap
proved that of Rushing, ordering a rehearing as to this accused. Upon 
rehearing, Rushing pleaded not guilty and ,.,as frund gutlty of all Charges 
and Spscifications and sentenced to dishonorable discharge., total for
feitures and oonfine"'.'.lent at hard labor for twenty yr:iars. The reviewing 
authority approved only so much of tha sentence as provides for dishonor
able discharge, total forfeitures and confinement at ha.rd labor for fivs 
years. The United States Disciplinary Barracks, Fort, Leavenworth., Kansas 
was designated as the place of confine.'llent for each of the accused and 
the record of trial, including the record of rehearing as to Rushine:, was 
forwarded for action under Article of war so½. · 

3. With respect to the accused, Chiribel., the record of trial is 
insufficient to sustain the finding of gullty of the offense of desertiai 
set forth in Charge II and its Specificaticn. This accused a.t the time 
of commission of the offense., was a. general prisoner under an executed 

· dishonorable discharge (R. 12, 21; Ex. 2). It has long been established 

that a dishonorably discharged general prisoner cannot be legall.7 guilty 

of desertion on a date subsequent to tha.t on which he was separated from 


· 	the service.· (Dig. Op. JAG 1912-1940., Sec. 416 (11); CM 199224, Heppert, 
J B.R • .335; CM 199970, Thcmpson., 4 B.R. · 209; CM 2:>0520, Tompkins., 4 B.R. 
345; CM 2:>0589, Reed, 4 B.R. 347). The basis for this rule lies in the 
express word~g of Article of War 58, which describes as a deserter 
"any person subject to military law who deserts * * * the service of the 
United Sta.tos". A dishonorably: discharged general prisoner is no longer 
in the military service and therefore cannot be a deserter llithin the 
rooaning c,f the Article. The r.ile and the reasoning set forth in CM 252812, 
Scott, Bull. JMJ, June 1944, page 233, relied on by the Staff Judge Ad- · · 
vo:!ate, rel.a t.e t,o crarges under Article of War 64, and in view of the 
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differences of language between that Article and Article of War 58, 
have no application with respect to the latter. 

Since the table ·or nBxinnw punishments is inapplicable to general 
prisoners under executed dishonorable discharge, however, the sentence 
as to Chiribel remains legal despite the failure of the record to sus
tain the finding of guilty of desertion (Pa;r-. 104!, 1£1! 19~). 

5. For the reasons JJtated the Board of Review holds the record ot 
tr:i.al,a s to the accused, Chiribel:, legally insuf.ficient to sup:r,ort the 
findings of guilty of Charge II and the Specification thereof. With 
this excepticn, the record of trial is legally sut.ficient to sup:port 
the findings as to each accused and to supPQrt the sentence of the ac
cused Chiribel and the sentence, a5 approved by the reviewing authority, 
of the accused Rushing. · 

3 
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SPJGQ - CU Z72582 1st Ind 
.IUJ 25194S · 

Hq ASF, JAGO, Washington 25, 'U:'C. 

T01 	 Co:miianding General. 

Fourth Service Canmand 

Atlanta, Georgia 


1. In the forego:1ng case of General Prisoners B. D. Rushing 
-	 and Librado A. Chiribel, _I concur in the hold:1ng by the Board of 

Review and for the reasons stated there:1n recommend with respect to 
the accused, Chiribel, that the findings of guilty of Charge II and 
its Specification be disapproved. Upon comp11ance with this recan
menda.tion, under the provisions ot Article of War 50½, you will have 
authority to order the execution or the sentence as to each of the 
aecuaed. · · 

2. 'When c q,ies of the published orders in this case are forwarded 
to this office, they should be accompanied by the forego:1ng holding 
and this indorsement. For convenience of reference am to .facilitate 
attaching copiea ot the published orders to the ·record in this case, 
please pl.ace the file number of the recoro in brackets at the end 
ot the publbhed orders, as follows1 

(C:V 272582) 
Q . ~a-..--,o--

MIR.mt c. C!Wlm 
Major General 

l Inel. The Jw.dge !.dvocate ·General 
Record of trial 



WAR DEPARTMENT 
Arm:, Servioe Forcea 

In the Otfioe ot The Judge Advocate General (305) 
Washington, D.C. 

SPJGK 
CM 272688 

· 14 JAN 194S 

UNITED STATES 	 13TH ARMORED DIVISION 
. 

v. 	 Trial by G.C.M., convened at Camp 
Bowie, Te~as, 28 Deoember 1944. 

First Lieutenant ROBERT H. Dismissal; total forfeitures andl
McGOVERN (0-1648497), confinement for aix (6) months. 
Ordnance Depa.rtment. ·~ 

OPINION of the BOARD OF REVIllf 
LYON, HU'BURN and MOYSE, Judge Advooates. 

l. The record of trial in the case of the officer na.med above haa been 
examined by the Boa.rd of Review and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused we.a tried upon the following Charges and Specifioationaa 

CHARGE 	 I1 Violation of the 93rd Artiole of Wa.r. 

Specification 11 In that First Lieutenant Robert H. McGovern, 
Ordnance Department, 135th Ordnance Ma.intena.nce Battalion, 
did, at Camp Bowie, Texu during the.month of October 1944, 
feloniously embe&ale by fraudulently converting to his own 
uae the sum of #14.00, lawful money ot the United States,· 
entrusted to him by officers ot the 136th Ordnance Maintenance 
Battalion for the purpose of paying their dues for the month 

·Of Ootober to Camp Bowie Officers' Club. 

Notea 	 And two additional specifications identical in form with 
Specification 1, except as follows• 

Speoifioation 21 &bezzlement of $14 during the month of 
November 1944. 

Specification 31 :&nbezzlement of jl.25 during the month of 
December 1944. 

CHARGE 	 !Ia .Violation of the 96th Article of War. 

Speoifioation· la In that First Lieutenant Robert H. McGovern, 
•••,did, at Camp Bowie, Tew, on or about 15 April 1944, 

. borrow from Martin Kelman (then Corporal, a member of 136th. 
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Ordnance llaintenance Battalion), the sua of $200.00, this to the 
prejudice of good order and military discipllDe. 

Notes And t110 additional apeci!ications identical in fora wit.b · 
Specification 1, except as f ollonl 

Specification 21 28 April 1944•. 

SpecUication 31 22 June 1944. 

Specification ln In that First Lieutenant Robert H. McGovern,
* * *• being indebted to Jfartin Kalman (then C911>oral, a 
member ot 13Sth Ordnance ](aintemance Battalion>, in the RIil 

of 13Sl•76, since on or aboa.t lS Jw.y 1944., did, at Camp Bowie, 
'texas, tro:m t}lat date dishonorebl.7 fail am neglect to pQ' 
said debt. 

Spec:U':Lcatim Sa In that First Lieutenant Robert H. McGovern., 
***did, at Camp Bowie, Ta:aa, on or about. 27 Xcmmi)er 191,4, 
borroW' fran PriTate W'Ul1a:m He Sandown, Headquarters Ccapa!J1', 
13St.h OrdD&nce Maintenance Battalion, the Bmll · of $800.00, this 
to the prejudice of &ood order and mil1tU7 discipllll:9. 

He pleaded n~ guilty ~o Spec11'1cat1on k of Charge II am guilty to the re
w n1 ng Specificatione an:l to the Charges. · His plea of guilt7 to the Speci
fica~ione ot Charge I and to Charge I was s'Ubsequent:\7 changed to a plea of 
not gailty 1'hich change •• ~ecognized bJ' the Court CR. 37) He 1IU found 
guilty or all Spec1.t1cat1ons am Charges. lo ftidence .a introchiced ot 
any pl'ffioua ccmviction. He •s sentenced. to be dimaisaed the serrl.ce, to 
forfeit all pq and all.onnces due er to becc:ae due., and.to continanent at 
bard labor for 6 aonths. The reviewing authority ai:prcmtd the sentence and 
forwarded the record of trial.for action 1mder J.rticle ot 1l'ar ,48. · 

3. The eTi.dence tor the prosecution sb.cnred th& the accwsed wu at the 
times set torth in the Specifications and at the .tiaa ot -U..e trial, 1n the 
militarJ' aern.ce ot the United 'States in the grade ot a first lieutenant,, 
and a member or the 135th. Ordnance Maintenance Battalion, stationed at Camp 
Bowie., Texas (R. 8, lb., 2S) • ' . · 

CHAilGE I and its Specificationsl 
. rn Decanber 1944 the Exchange Officer of the Camp Bowie otticera I Clllb ' 

reported. that the otticers ot the l)Sth Ordnance llaint.enance Battaliai bad 
not paid their aontbl.7 dues o! il..oo each !or the three wmths of October, 
lfore.ber, 'and December (Pros. Exa. B,C). .lccordirlg to· camp regulation.a 
Cfroa. Bx. D) the cc:emaDd1 ng officer of each unit in the camp ,... requested . 
to collect frCJR each officer or his cOlllll&lld present on daty $1.00 per :month 
as clli> dues and transmit by cheek the total amount thua call.ected to the 
cashier of the Camp Bowie F«cbange not later ~ the Sth of •ch aonth to
gether with a roster ot the otticC"e present am abllent ahCJW'ing whose dUN 
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have been paid, and the month for which the dues were paid. During thia 
period the aooused was the adjutant of th.9 135th Orclnuoe :Maintenanoe Batta
lion and waa "the ouatodian ot the Camp Bowie Offio•r•' Club Fund.• (R. 11). 

By stipulation (Pros. Ex. E) admitted in evidence {R. 12) it wu H

tabliahed that the accused received the awn of jH.00 duriag Ootober 19" 
from the oftioers of the 135th Ordaan.oe .Md.nteD&noe Battalion for the pur
poa • of pqi.ng their dues for that month to the· Camp Bowie O.tficera' ClubJ 
that he' reoeived. a aimilar 1um tor the 1ame purpose during BoTember l944J 
and tha.t he reoeiTed ti.26 tor the same purpose during December 1944. 

rhe office manager of the Camp Botrie Exoha.nge collected otticer1 • 
olub duea. For the months ot October, November, and Deoember the U5th. 
Ordnance Maintenance B&tt&lioa owned ~5, 135 and *42, respeotiTely, tor 
dues (R. 13). · 

On 16 Deoember 1944 the accused was preaented with a bill tor the 
delinquent dues and waa uked it he' had the money. Accused 1aid it wu 
in the battalion 1afe. The aoouaed opened the 1afe. It oontai.Jled Jli.76 
atta.ohed to a roster for the month of Deoember .whioh ahc,,red. the pqaent 
of dues tor December totaling $18.00 {R. 1'1,18). 

CHARGE !I and its Speoifioatio.lllo 

By written atipulation ad.mitted in nideni,e {R. 21 J Proa. Bx. F), to 
which were a.ttaohed certain dooumeat1 referred. to in tlae 1t1pulatio:11 {Proa. 
Ex. G, H, I, J, K, L. M, li, 0) it wu agreed that it JlartiD Kalmen (foraerq 
oorporal in the 135th Ord.nano• Jaaintenanoe Battalion) were preaen 1a oolZl"\ 
he would testify u tollon a 

"In the middle of April, 194.f., while I wu a pat1ea11 at the 
Station Hospital, Camp Bowie, fexu; LieuteD.U1.t XoOonra 1eAt a 
letter to :me requeating that I leJJd him the 1ua ~.oo and aaid 
he would repa.y the aaid •um $100 on )lay lit I.lid t100.oo 011 Juae 
lat. I gave him the $200.00 and he in tunL gan lll8 two poat-4.ate( 
oheok1, eaoh for $100.00, ou d.&ted ~ 2114, 194' and tb.e otlaer 
June ls t, · liffo · 

".&. few dqa la.tor he amt me another letter reque1tiag th&'\ 
I ahould not deposit the oheok dated liq 2nd, and that he wou14 
pa.7 the entire 1um of i200,00 Ol1 Jwae lat. 

· "The early p.rt ot May-, 19" Lt. MoGonrn callecl to ae• M 
at the Station Roapital and told ae th&t his 1'mdl7 wu 1A a lo'\ 
ot trouble and requested that I leD.cl ha an additiom.l '200.00, 
whioh• I did, and gave hilll ~ oheok tor $200~00 am he in turn gave 

-me two fl00.00 'oheok1 dated the lallle day, aDd. he uked me to hold 
the tour oheok:1 and put theat through at the rate ot t100.oo a 
month •tarting June lat, 1944. · 

•1 left the hoapital on Ma.7 ~9th in order to go to ITelr Yorlc 
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on an emergency furlough. While at home I received. e. letter f'l'om 
Lt. McGovern requesting that I send him an additional $400.00. 
which I refused to do. rihw I returned to Camp Bowie. Lt. McGovern 
wrote me a little note stating that he is due to receive & leave 
and that this will be hia last prior to his going ov$raeas, and re
quested that I lend him the sum of 1;300.00 so that he may go home 
and see his family. Being sympathetic, I gave him the sum of i200.00 
a.nd he issued two $100.00 cheoks to me dated the same da.y:a.nd re
quested that I put them through at the rate of $100.00 per month. 

"Before leaving on my furlough on May 19th Lt. McGovern re
quested that while in New York I should buy him some merchandise. 
I bought the merchandise while in New York and brought it baok with 
ma to Texas and delivered it to Lt. McGovern, and he in turn issuei 
his check to me for i!il.76 in payment for.the said meroha.ndiae. 
This brought up the total sum due me to $661. 76. 

11 I deposited the first three ohecka, eaoh for $100.00. whioh 
cleared the bank, reducing his indebtedness to·$351.76. The other 
checks, although I deposited them in a.ooorda.noe with instruotions. 
have failed to be honored by the ba.nk. On eaoh occasion they were 
returned marked 'Insuf'ficient Fund.a•. u 

Private William H. Sandown. Headquuters Compaey. 135th Ordnanoe Ma.in
tena.noe Battalion. testified that on 23 November 1944 the accused stated to 
him that he had borrowed some money for the purpose of assisting his fatherJ 
that the.person from whom he had borrowed tne money had called for repay
ment of the loan; a.M that. as he did not ha.ve the money with whioh to repay 
the loan, ~e desired to borrow sufficient money to repay it and thereby save 
his military reoord. The aocuaed stated he would arrange to make an allot
ment of ilOO per month to Sa.no.own starting January 1, 1946, and continuing 
until the debt was settled. In aooordanoe with the requeat Sandow• loaned 
the accused $800 on or about l December 1944 anct the aocuaed arranged for· 
the allotment aa agreed (R. 25-26). 

4. HaTi•g been advis ed. oc:aoerning his right either to testify. to 
make an unsworn statement, or to remain sile:at (R. 28), the aeouaed elected 
to testify. With referenoe to Charge I and i ta Specification.s • he etat~d 
that the officers would "gripe" about paying their Officers• Club due1 
and because of his ina.bility to oollect them from the officers he did not 
make any payments to the Officers' Club during October am November. He 
did collect some money from the officers which he used for other purpoae• 
such as for orderly fees and for shoe polish for the officers. Some of it 
he spent for his own use (R. 29 ). He was unable to state how mu~ money 
he had collected during October as dues (R. 34) and how much he had con
verted to his own use. He admitted that he did convert some of it (R. 36). 
He claimed that he did not inte~d to defraud e.cyone. As a result of thi1 
claim, at the instance of the .law member. the aoouaed's plea of guilty of 
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Charge I and its Specification.:i wa.s changed to one of not guilty (R. 37). 
The accused further contended that he collected both Officers' Club dues a.nd 
orderly fees from the officers, but frequently ha.d to pay money out of his 
own pocket for orderly fees and shoe shining supplies and would reimburse 
himself from a:ay collections. He did not know how much in dues he collected 
in October or in November. Prior to October he frequently paid the Officers• 
Club dues out of his own po~ket beoauae of his difficulties in collecting 
them (R. 38-39). He felt that the payment of the dues wu his own personal 
reaponsibility (R. 40). He had been detailed as the officer to ma.lee the 
collections (R. 41). All delinquent club dues have now been paid. They 
were paid by the officers and the officers have been reimbursed by the ac
ouaed (R. 42-43). Two receipts dated 22 December 1944 were admitted in evi
dence (R. 43; Def. Exa. E,F) showing the payment by the accused of $21.00 
alld il4.00 of Officers' Club dues ot the 135th Onmanoe Ma.intena.noe Battalion. 
for the months of November and October, respectiveq. 

With reference to the Specifications of Charge II relating to his trans
actions with Martin Kalman, he stated that he never reflaed to pay the debt 
but had offered to make an allotment of #50 per month to Kal.m&D.. Kalman, 
however, insisted upon payment in full (R. 29-30). 

The accused stated .further that he had served in the Army over 10 years. 
During 29 months of this time he _wu a commiaaioned officer. All discharges 
received by him were honorable and rated his character as 11 Exoelleu.t 11 (Def. 
Exs. A, B, C). His ratings as a commisaioned officer were "very satisfactory" 
and "ex~ellent" (Def. Ex. D). 

5. With referenoe to Charge I and its Specific.a.tiona the change of the 
pleas of guilty to pleas of not guilty has the legal effect of compelli~g the 
prosecution to prove beyond any reasonable doub~ all of the elements of the 
offenses charged. &i.bezzlement is the offense charged in ea.ch of these 
specifications. E:nbezzlement is the fraudulent appropriation of property 
by a person to whom it has been entrusted or into whose hands it has la.wfully 
come. The gist of the offense is a breach of trust. 

The accuaed admitted that he had been detailed to collect from the 
officers of hia organization their monthly dues for the Officers' Club. 
Camp regulatio.ns required that the officer thus appointed to oolleot the 
dues should account for these collections to the cashier of the Post Ex
change by check not later than the 5th ot each month together with a ate.te
ment showing which officers had paid their dues and tho-month or months to 
which the dues app,lied. By stipulation it was established that aoouaed. had. 
collected from. unnamed officers of that organization duea totaling il4.00 
during October, ~14 during November. and *1.25 duriag December. Accused 
did not malce up a:cy statement for October a.lid November a.nd did not pay over 
any of the money collected. 
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i'lhen demand wa.s mad• upoa him in Deoember for all of the due• oolleotod 
by him he stated that the :money wu in the oompaey s&fe. · When the ,a.re wu 
opened the money collected for October (414.00) &lid for November ($14,.00) wu 
not there. The only money (pertinent 1.o the oue Ulld.,,r diaowsaion) foUJld ill 
the a&f'e wu $19. 76. to which wu attached a statement prep&red by the ao
eu,ed showing the oollection for December dues of $18.00. The court wu there
fore justified in f'il1diag the aoouaed gi.iilty of the charge of embeulemel!lt of the 
114.00 collected by him for Ootober due, Uld the $14~00 collected by him for 
the N.vember. duea. Aoouaed. 1 a failure to account for the October and November 
oollection1 when called upon to do ao wu ,utfioient ~o support the inference 
that he had fraudulently appropriated it. He a.dmitted that he had used at 
least a part of the money for hil own uae. He contended that he also uaed 
a p,.rt of it for the benefit of the officers. He claimed he could not tell 
how much he had uaed for either purpose. Hi.a uncorroborated explanation re• 
garding his alleged aDd unauthorised expenditures for the benefit of the 
officers was rejected by the court. Re was intelligent enough to know that 
the money wu p&id to him for the sole purpose of bei:ng used. a.a dues and that 
he had no right to use it for any other purpoa e. He was also intelligent 
enough to know that regardleu of what he did with the money he should have 
kept a reoord of hia collectiona and disbursements. His oonduot and hie tea
timocy were not only consistent with gi.iilt but aleo strongly support the 
findings _ot guilty ot these two apecificatiom. 

Wharton'• Criminal i..w, 12th F.dition. paragraph 1293. provides& 

"1293. Gooda embezzled and ownerahi mu,t be aocuratel 

stated. Unleu the pleader 1a re ievea. from this exaotllesa by 

special statute, the goods and ownership must be aet out and 

proved with the same exactneu u in larceny. ••• Some 1peoifie
•um must be proved to. be embuded. •••. • 


With reteren.oe to the Speoifioations (1 and 2 ot Charge I) a.llegi.Jlg em
bezzlement; of the two SUDl8 ct $14.00 it was clearly established tha.t amounts 
embeuled were the exact amounts set forth in the Specifications. These speoi
ticationa did not, nor did the evidence, show the name, of the officers who 
actually entrusted theirmone7 to the aocuaed. 

Ia the failure to a.llege or to ahow the exa.et otticera who oreated the 
embezzled tum, ta.tal t It 1a the opi:aion of tae Board ot Review that it was 
neither neoesaa.ry to allege nor to prov~ the names of the otfioera who ao
tually paid their due, to the accused, ao as to create the two f'\mda ot $14.00 
ea.ch. .leoording to the camp regulations the accuaed. wu roquired to accumulate 
the duea during the month and then onoe a month account 1so the cashier of the 
Poat Exchange for U. Be n.s required. (but failed) to keep a record. of the 
DU188 _of those who paid. In this legitimate am penaiaaible maimer there 
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was created ea.oh month a fund belonging to the of'fioera of the 136tll Ord.nano• 
Maintenance Battalion of which the a.oou.aed wu the eustodian. fie embeule4 
the entire fund thus created in October a.nd in November. The allegation •· 
and proof of ownerahip as the •offioera of the 135th Ordnanoe l4&intenance 
Battalion• wa.a sufficient under the oiroU1111tancea. 

ut>on reviewing the evidenoe with referenoe to the alleged embenlement · 
of 81.25 entruated to the accuaed for the purpose of paying duea for Deoember 
(Spec. 3 of Charge I) we filld that when deBl&Jlld wu made upon the aoc·uaed OJl 

16 December for the duea colleot~d by hi.a for December_ the safe oontaiae4. 
il9. 76 in ca.sh attached to a statemtu1t prepared by the accused 1howi».g a 
collection for that month of' t1a.oo. There was therefore no failure to ac
count for the December dues. While a.ocuaed had not transmitted the tunda to 
the proper official by 5 Deoem.ber. as required by regulation.a. the presence 
of f'ullda in the sate. earmarked a.sand in e:xoesa of the proved Deoeaber ool• 
leetions. negatives iw:y inference of embez,lement or llliaapprepriation.. The 
stipulation that aocu.aed had collected Jl.25 for December does not convey any 
suggestion of misuse of that a\lll. for adding thi1 amount to tis.oo. whioh is 
the only other sum proved to have been collected £or December, aakea a total 
of only $19.Z&, fif'ty cents leas than the amount in the aate. Similarly, in 
Tiew of these established fa.ct•, the admission by aoouaed in general tenas 
that he had u.ed.some of the oollected f'lmda for his personal purpoaee does 
not imply that he had used a.iv of the Deoe:mber colleotiou improperly. Ill 
consequenoe. the finding of guilty of this Speoifioatioll oan not be 1uatained. 

With reference to Charge II and ita Speciticationa it was olearq es
tablished by the evidence a.Dd .:&id.tted by the aoouud la his teatim.o:cy a:ad by 
his plea of guilty tha.t he borrowed a tota.l of *600 through three loan.a of 
$200 eaoh upon three ditfere:at oooa.aions from Ma.rti.Jl Kalman when the latter 
wa.a an enlisted man in the service of the Uaited State• (Speoif1eationa 1. 
2 and 3) at the times and plti,ce alleged in the Specif'ioationa. In a similar 
manner it wa.a established that on 27 November 1944 accused aleo borrOlrM 
$800 from William H. Sandown, an enlisted man in the eue milituy organiu• 
tion (Specification 5 ). The borrowing of money by an off1oer troa an eillbted 
man 1a prejudicial to good order and military diaoipli.Ae and therefore violates 
the 96th Article of War (CK 246906, 30 B.R. 209J CK 233817, 20 B.R. 1'8). The 
findings of guilty of Specification.a 1, 2, 3 and 5 ud of Charge II 1a there
fore amply supported by the etldem>e and the pleu of guilty. Specif'ioation 
4 of Cha.rge II of which aocuaed wu alao found guilty- allege• tlia.t aecuael., 
being iadebted to Mariin Kabaall, then a oorporal ot hi• orguiutio:a, in tlle 
aum 'of *361.16 dnce 15 July- 1944:, did from that date dilhonorably fail am 
neglect to pa.y aaid debt. A.a bu been often atated, the •er• tailve on the_ 
part of an offioer to pay a debt does not oonatitute •a Tiolatio.a of .Article 
of War 96. It auat be shollll that the failure to pq wu eoupled with ooJJduot 
that wu dishonorable, auoh u deceit, evuioa, or fraud. It wu adaitted. 
that the aoouncl owed Kalman $361. '16 and that he wed thia uiomat d1110e 1S 
July 1944. '!be OJU.7 hsue inTolTed. ie whether hia failure "° pa7 wu dis
honorable ao u to briug discredit.upon th. aer"l'ioe. KalNn'• teat~ 
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of depoaitiag aocuaed'a poet dated ohecka in. his bank ia aooord.&DOe with tlw 
instruotiona given him by the aocuaed whioh were retuned. marked. •1nautt1oien:tl 
f'uDd.1 •, Sandown' 1 testimony tha. t the aoout ed borrowed tsoo from him aupposedl7 
to pay Kalman, which sum wu more than ample to take oa.re Qt the baluee due 
Kal.manJ the aocuaed' s failure to pq Kalman when he was thus able to do aoJ 
a.nd the numeroua broken promiaes of p~ent ma.de by the aoouaed, together 
oonatitute sufficient eTidenoe !)fa diahonorable evasion or the payment ot 
the debt in question, from which the court might a.nd did. justitiabq and 
reaaonably inter that the accused dishonorably failed to pay said debt. 

6. War Department records show the accused to be 28 years and sevea 

months of age, married, and the father of two ohildren. Be atteDded. high 

school for three years but did not graduate. Be enliated iA the aerTioe 


.. on 24 May 1936 a.nd aened honorably until l Auguat 1942 when, in the grMI• 
of first sergeant, he wu discharged a.nd commissioned a second lieutemnt, 
Ord.nano• Departinmt, .u-m:, ot the United States. On ~2 April 1944 he 1rU 
promoted to first lieutenant. 

7. The oourt was legally oon.atituted. hoept u noted, ao errora i:a.
jurioualy affeoting the aubatantial rights of the aoouaed. were eommitted 
during the trial. In the opinion of the Board of Renn' the· record of trial 
ia legally in.auttioient to support the finding ot guilt)r of Speoitioation $ 
of Charge I, and legally suttioient to support the finding• or guilty ot 
the rema.ining apeci.f1oations ~ the oha.rgea and the aente:noe and to 1rarrant 
confirmation of the sentence. Dismiaial 11 authorised tor a Tiolation ot 
Article of War 93 or Artiole or War 96. 
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SPJGK-CM 272588 1st Ind 

Hq ASF, JAGO, Washington 25, D. c., f EB 2 1945 
TO: The Secretary or War 

l. Herewith transmitted are the record of trial and the opinion 
of the Board of Review in the case of First Lieutenant Robert H. 
McGovern (0-1548497), Ordnance Department. 

, 2. I concur in the opinion of the Board of Review that the. 
record of trial is legally insufficient to support the finding of 
guilty of Specification 3 of Charge I, legally sufficient to support 
the findings of guilty of the remaining Specifications and the Charges 
and the sentence and to warrant confirmation of the sentence. I 
recanmend that the finding of guilty of Specification 3 of Charge I 
be disapproved and that the sentence be confinned but that the for
feitures and confinement be remitted and the sentence as thus modi
fied be carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry the above reconmendation into 
effect, should such action meet with approval. 

~. ~-..._...,..._...,. 
~ 


3 Inola· MYRON C. CHA.MER 
1. Record of trial Major General 
2. Dft ltr sig/S/W The Judge Advocate General 
3. Fom of action 

(Finding of guilty of Specification .3 of Charge I disapproved. 

Sentence confimed but forfeitures and confinement remitted. 

G.C.M.O. 140, ll Apr 1945) 
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.WAR D.EPARMNT 
Anw-Service Forces (315)ID the ottic, ot The Judge .ldTocate Genel!al 

· ·Washington, D. c. 
SP.TGB 
CK 272'89 25 JAN 1945 

UNITED STATES 

Te 

PriTate RlDOllD l. SJ:IRVIN 
(3Sl60l1S), C011pa10' B, · 
16th Armored htantey Bat• 
talion. · 

13TH AlUl0RED DIVISION · 

Trial by G.C.Jl. 1 COlffened at 
Cup Bowie, Texu, 18 Dectmber 
1944. Dishonorable diseharp 

. and CO.ntiMMnt tor tin {SJ· 
78U•• DiaciplJ.nuiJ' Barracks. 

----·--------------H0LI>DG b7 the BOABI> OF BEVIEI . 
UPP?, Gll1BBELtt and mvETlWl, Judge .AdTocatea 

. . . 
' . 

1•. fhe record ot trial in the case ot the aoldier D&Dl!ld above baa 
been e:zuaine4 bJ' the Board ot ieTin. 

. 2. he accused was tried upon tbe tollming Charges and Speciti•
cationsa · · . · · ; 

CHARGE Ia Violatioa ot the S8tb J.rticle ot War•
.•.. 

Specitication1 In that Pr1nte ~ F. Skirv1n, Company •B•, . 
16th Armored I.ntantey Battalion, did, at Camp Bowie, Teaa, 
on·or_about 7.llonmber 1944, desert the sel"'l'ioe ot the 
United States and did remain absent in desertion until he 
was apprebendd by mll1tar,y authorities at Fort Worth, 
Texas, on or about 14 NOVUlber 1944. 

CH&RGE Ila Violation ot the .96th !rticle ot War. 

Speciticat1ona ID that PriTate Rapiond F. Sld.rdn, * * * , . 
having been restricted to the l.1mits ot Camp Bowie, Texas, 
did, at Camp Basie, Texas, on or about 7 llOYember 1944, 
break .aid restriction b;y going to lort'Worth, Texas. 

lie pleaded not gu!lt7 to and was found guilt,- ot all Charges and Speci
t1cat1ons. ·ETidence ot the following preTiows conviotiomi waa intro• 
duceda (1) conviction by' a a,uma17 court-mrtial on 28 Nonmber 1943 · 
ot two a&1'S 1 •.D'OL, tor which he was sentenced to oonfineMnt tor one ·< 
month and torteiture ot 132 tor ODS month; and (2) cODV1ction b7 a . 
special court-martial on 22 .l.upst 1944 ot seven dqs I BCL, tor which 
he was sentenced to confinement t~ ah months and torteiture ot $19.44 

· per month tor a like period. ID the instant case he.was sentenced to 
. dishonorable discharge, total .forfeitures and confinement tor ten (10)
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years. The reviewing authority approved only so much or the findings 
of guilty or Charge I and its Specification as involves a finding or 
guilty or absence without leave, for the time alleged, in violation of 
Article of War 61; reduced the period of confinement to five (5) years; 
and forwarded the record of trial ror·action tinder Article or War 50i-. 

3. The record of trial is legally sufficient to support the findings 
of' guilty of Charge I and its Specification and the sentence, as approved 
by the reviewing authority. The only question requiring consideration 
here is whether or not the record of trial is legally sufficient to sup
port the findings of guilty of' Charge II and its ~pecif'ioation. 

4. The Specification of Charge II alleges that the accused, 
•having been restricted to the limits of' Camp Bowie, Texas, did, at 
Camp Bowie, Texas, on or about 7 November 19.44, break said restriction 
by going to Fort Worth, Texas". The only evidence that the accused was 
under any- restriction is contained in the foll011ing testimony or his 
com.pany commander, Captain George s. Geyer (R. 7, 8)& 

"Q. Wey was this furlough disapproved? 
.l. Because Private Skjrvin was restricted to the Battalion 

area at the time Lreferring to a time prior to 
7 November 194/J. · 

* * * 
Q. W,As the accused still under r~striction at that time 

Lref'erring to 7 November 19W? , 

.l. He was.• · 


This testimony sta,tes only-a legal conclusion that accused was "restricted". 
It is not sufficient to prove that the accused was actually under a law- · 
tul. restriction. There is no showing as to the name or other description 
or the officer issuing the order ot restriction, his authority to issue 
such order, the date or such order or the limits set b,- such order, either 
as to time or as to space. Nor is there any evidence that the order ever 
came to the notice ot the accused. 

On a charge or breach or restriction, proof that the accused was 
duly restriote4 is a necessaey element ~r the prosecution's ease; and 
the determination o! this ultimate question as to whether the accused 
was dtl7 restricted is tor the court, upon a consideration ot the com• 
petent evidence introduced at the trial. Where, as here, there is no 
'evidence upon which to base a valid finding, no valid finding can be made. 

The Board ot Redew 1a ot the opinion, therefore,. that the find- . 

ings ot guilty ot Charge II and ite Specification are not supported b-

the record ot trial. · 
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5. For the reasons stated the Board or Review holds the record. 
or trial legall1 insu.ttioient to support the findings ot guilty or 
Charge II and its Specification., but legally sutf'ioient to support the 
findings or guilty or Charge I and its Specification and the sentence, 
as approved by the reviewing authority. 

~ n .J:!!1 Judge Advocate, 

M·u <l'rt+ Abait f..a.ld.. Judge Advocate. 

, Judge Advocate. 
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SPJGH 
CM 272589 lat Ind 

Ilq ASF, JAGO, Washington 25, D._ C. JAN 26 1,45 

T01 The. Secretary or War_ 

1. In the case or PriYate Raymond F. Skirvin (35160115)~ Com~ 
B,-16th Armored In!antry Bat.talion, I concur in the toregoing holding 
by the Board or Bevin and tor the reasons therein stated recommend 
1.hat the findings or guilty- or Charge II and its Specitication be 
ncated. 

2. Thia case is submitted tor the action or the Secretary- or War 
in order to avoid the delay which would be invo;tTed in transmitting 
the approyed holding overseas for the action of the reviewing authorit;r. 

3. IJ:tclosed is a form or action designed to carry into effect the 
recommendation hereinbefore made, should.such action ~et with approval. 

ft·--v-, c..~

2 Inch lfiROll C. CIW!ER 
1. Reeord or trial Major General 
2. Form. or action The Judge .lclTocate General 

. . ' 

(Findings disapproved in part in accordance with recommendation.or 
. The Judge Advocate General. Sentence as approved ordered executed, 

by order or the Secretary or War. G.C.M.O. 73, 17 Feb 1945) 

http:recommendation.or


WAR DEPARTMENT 

A;rrrt.y Service Forces 


In the O~fice of The Jud 6a Advocate General 
 (319)
Washinbt0n, D.C. 

SPJGQ 
CM •272610 1 FEB 1945 

U N I T E D S T A T E S ) THIBD AIR FORCE 

v. 
,. 

) 
)
) 

Trial by.G .c.M., convened at 
Hunter Field, Gecriia, 16 

Private STANLEY J. ARMAS ) December 1944. Dishonorable 
(39038188), attached unas ) discharge (suspended) and 
signed to Squadron S, 302nd ) confinement for five (5) 
AAF Ease Unit (SIV), Third ) years. Rehabilitation Center. 
Air Force ~taging Wing, ) 
Hunter Field, C-€orgia. ) 

OPINION oi the BOARD OF EEVID'f 
ANDF.EWS, FREDERICK and BIE:?.ER, Judge Advocates. 

1. The reco:!"d of trial in the case of the above named soldier, 
having been ex.a.mined in the Office of ihe Judge Advocate General and 
there found legally sufficient to rupport only so much of the findings 
of guilty of the Charge and Specification as involves the lesser 
included offense of absence without leave, has been examina:i by the 
Board of Review and the Board submits this, its opinion, to T'r."' Judge 
Advocate General. 

2. The accused. was tried upcn tha following Charge and Spec:1
fication, 

CHARGE1' Violation of the 58th Article of 1Jlr. 

Specifications In that Private Stanley J. Annas, then 
Corporal, attached unassigned to Squadron s, 302nd 
AJJ' Base Unit (SN), Hunter Field, Georgia, did, at 
Hunter Field, Georgia, on or about 16 Novanber 1944, 
desert the service of the United States by absent
ing himself wlthout proper leave from his orgar.iza. 
tion, with mtent to avoid hazardous duty, to wits 
shipment overseas, and did remain so absent in 
desertion until he suITendered hbself to military 
authorities at ~iltcn Field, California, an or 
about 22 Nove'.!lber 1944. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous convictions was introducod. He 
was sentenced to dishonorable discharge, total forfeitu!'Gs, and con•. 
fi.nE111ent at ta.rd labor for five (5) years. The reviewing authority 
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approved the sentence, ordered ~ts execution, except that the dis

hc.norable discharge was suspended, and designated the Reha.bill tation 

Centm-, Fourth Service Command, Fort Jackson, South Carolina, as the 

place of confinement. The :i;roceedings were published in Gemeral 

Court-Martial Orders No. 933, Headquarters Thi.rd Air Farce, Tampa,· 

Florida, JO December 1944 • 


.3. The evidence introduced by the prosecution established the 

following state of facts, 


The morning report of Squadrons, 302d MF BU (SW), to 1'h1ch 
a.ccused was attached, unass~gned., showed accused from 7 days ordina.1'7 
furlough to AWOL as of 16 November 1944 (R. l.3J Ex. B). By stipula
tion between the Trial Judge Advocate, the Defense Counse:i, and 
accused., it is shown that he surrendered himself to millta.1'7 authorit7 
in uniform an 22 November 1944 at Hamilton Field., California (R. l.3; · 
Ex. 0). 

, The accused was a manber of a canbat crew destined for 
oveneas service (R. 6)., he and the other members of the crew l'aving 
reported to Hunter Fi~ld, Georgia., as a replacement group for overseas 
duty {R. 9). Since the bombardier of the crew was in need of certain 
dental work requiring "about eleven days", the commanding of.fie er of 
th~ plane requested leaves and furloughs for himself and the other. 
crewmen (R.8,9). The accused was given a 7 day furlough with permis
sion to go to Richmond., California {R. 5, 12). The dates of the 
furlrugh are 9 Novanber to 16 Nove'llber inolulive (R. 5, 12). The 
plane commander took the men u, the ccr.nbat crew center a.rd' ci:>tained 
ATC and conmercial airline priorities for those who needed them, 
including accused (R. 6, 7, 8). He instructed the accused ard two 
other men who Tfl5re goina u, California with respect to the importance 
ot getting back on schedule, anr.l told them teat i.f' they could not 
return in time., they should turn around en route 10 as to return by 
the expiration date of' their furloughs (R. 8). Some reluctance waa 
enccwitered in obtaining. permission for the men u, visit California., . 
but the plane comander persuaded the appropriate authorities to grant 
BUOh permission {R, 8). 'l'he .accused was pre1ent when the information . 
that the bombardier• s dEilltal work would take eleven days was rece:1.Ted 
and was aware ot this aituation (R. 10). The accv.aed obtained a 
reservation on ATC tor this trip to Calif'arnia, it being contemplated 

_ tha.t he would make the reservation tor his return trip on his arrival 
in California (R. 10). He and the others were advised to make com
mercial reservations as nll, as a precaution against possible failure 
o! the A.TC reservations (R. 10., 11). Before departure on furlough, 
it was the ·custan of the command to give written ·1nstructions to ccnbat 
era members ·and "to gll8.rd the distance they can go, according to the 
length of their f'urlrughs 11, {R. 7., 12). Pursuant ,to this custom, a 
mimeographed form was presented to the accused 'Which he aclcnowledged. 
by signing his Jllime thereto (R. l2J Ex. A). This form is qo.oted in fulls 
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"COl!BAT CREH CENTIB 
Hunter Field, Georgia 

Dates Nov. 8 19,¼ 

I underst...nd ·that I may not expect an extension:to my leave or 
furlough. I i'nrther fully understand that _practically :immediately 
upon· return vr.l.thin ti:ne I shall be ordered out en hazardous duty a:rrl 
important sarvice, and rrrJ failure to retu...-n rlthin time may res-.ilt 
in breaking up my trained combat crew and_ my avoiding hazardous duty 
and important service. 

The portion of the 28th Article of War readings •Any person 
subject to military law 'Who quits his orga.niza.tion or place of duty 
with the intent to avoid hazardous duty or to shirk importrult ser
vice shall be deemed a deserter• has been ree.d and explained to ree, 
and I fully understand its provisions and penalties to which I am 
subject for violation thereof; that is, if I fail to return within 
time I ma.y be held to have quit r;ry organization or place of duty -with 
the intent to avoid hazardous duty or to shirk illtpor·tant service and 
consequently may be deemed a deserter, and subjected to the death 
penalty. · 

Witnessed this_§_day Nov.19¼: 
Cpl. 

SIGNED: Patrick H. Ra.spburry SIGNED:Stanle 
T/Sgt {Name)(Tian..lc or Grade)(ASN) 36(:02652 {Name 

J. Armas 
Rank 

38188. 
or grade (ASN " 

Despite the prov:i.sions of the first para.graph of the form, extensions 
of furloughs nre sometimes granted (R. 13). 

The accused left on furlough, rui.d on 15 November 1944, one 
day before the date of his scheduled return, his commanding officer 
received a telegram from him sent fran Richmond, California, request
ing an extension on t.he ground· that one of the members of the e.ccused' s 
crew ms temporarily ground&:! (R. 5, 6, 7). ·The request ns denied 
by "reply• sent two hours after the receipt of the telegram and accused 
wa:s instructed to return to his stat.ion {R. 6, 7). He reported to 
his station on 26 November J.944 (R. 6). The other members of the 
crew who were authorized to visit California returned to their station 
on ti!De (R. 7, 9). A replacement for the accused was obtained, but 
the bOJTbardier was ordered tc the hospital with the result that the 
crew was subsequently split up (R. 9, 10). 

4. The accused, having been duly advised of his rights, ,ra.s 
sworn and testified (R. 15). He stated that before he le.rt. l:hmter 
Field, the bombardier had suggested to the ~mbers of the crevr that 
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they- wire for extensions of their .furloughs inasmuch as his dental 
work would consume eleven days (R. 15). He took an A'IC plane with 
the intE11tion of going to California, but was put off at Dallas (R. 
15). Having only $23 (R. 17), he lacked sufficient funds to con
tinue his journey by co'llil'~ercia1. plane, and after an unsuccessful. 
attempt to obtain passage in another A'IC plane at Amarillo, he 
decided to spend his furlough l'l'i'th his brother in that city (R. 15, 
16). This was on 11 November 1944 (R. 16). 01. 12 November, he tels
phoned his wife at their home in California and learned that she was 
ill (R. 16). He thereupon decided to go on to California and ms.de 
the rest of -the trip by autcr.obile, h:J.ving obtained a lift fror:. a 
civilian (R. 16). He arrived at his home in the morninc of 15 November 
'Whereupon he wired his comms.nding officer for an extension of his 
furlough, stating in the telegram that the bombardier was temporarily . 
grounded (R. 16, 18). Qi the same day he received a telegram.denying 
his requei;t for the extension, and he then called llamilt.on Field to 
secure transport~tion back to his staticn (R. 16)~ Later in the day 
his wife, who iiras pregnant, became quite ill at"d he stayed with her 
unt:i.1 22 Never.mer. By this time she seei:ied improved and he turned 
h:!.mself in at Ha..,:iilton Field (R. 16, 17). He returned to Hunter Field 
by ATC plane which ms grounded several times by the weather, and 
arrived on 26 November (R. 17, 20,. 21). At the time he left on his 
furlouzh, the accused took nothing with him except his shaving outfit 
(R. 17). Since he had only $23, he was unable to exercise his com

mei~cial airline priorities am was una11are that there was any way he 

co"Jld have obtained money fran the government for transportation 

purposes (R. 17, 21). He ad!llitted knowing that Hunter Field was a 

"staginc area getting men ready to go overseas'', but denied that he 

at anytime desired or intended to avoid overseas. ser:900 or tha. t he 

absented himself' f'or that purpose (R. 18, 11, 20). /!'he only reason 


J"ihy he did not return immediately upcn receiving notice of the refusal 
(?f his request f.or extension was because of the illness of his 1'ife 
. (P... 18). !fo did not believe that his absence would result in his 
missing shipment.with his crew since he understood t..hat the bombar
dier• s dental work would take several days beyond the scheduled date 
or expiration or their furloughs (R. 18, 19). J.s for the certificate 
relative to furlough procedure which he bad signed, he st~ted that it 

, ~~ presented to h:!.m at a t;ime when he was~in a hurry to get away 
~ hence he ha.d not read it (R. 15, 17). 

·The testimony of the accused was corroborated by that of the 
bombardier atrl the plane coinma.nder who both stated that the bombardier 
had told the men that they might be abla to obtain an extension of 
their fu.ril.oughs because of the a.nticipated delay in having his teeth 
fitted (R. 22, 23). Both also testified, however, that the plane 
cor.mander had "countermanded" this advice, telling the men not to 
wire for· axtenslons since they could not be granted. ill the men 
were present at the time (R. 22, 23). 
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,. The Specification alleges that the accused absented himself 
with.out leave "with inten~ to avoid hazardous duty, to wit: shipment 
overseas". In past cases under Article of war· 28, overseas shipmmt 
has ordinarily been described in the specifications as "important 
service",· the term more clearly appropriate where the dera't'ture for 
overseas duty ·is the act in question. However, under wartime con
ditions it would seem permissible to describe it as either, and as 
long as the Specification leaves no doubt that it is overseas movement 
'Which the accused is charged with intent to avoid, it '!Niy without 
prejucico be described as "hazardous duty" or "iraportant service~ 
(See CM ETo· 24.32, 3 Bull. JAG .3.35, J.ugust 1944, where it was held 
that the two may be pleaded in the conjunctive., the r,rosecution being 
free to prove either or both at the trial.) __..,,,I 

There have been many recent decisions of the Board of Revie'!i 
relative to the requirements of proof of intent to shirk :La,t1ortant · 
service or to avoid hazardous duty which must be met if a convicticn 
of desertion within the definition of Article of War 28 is to be sus
tained. Although the question in each case is largely one of £'act, 
certain well defined legal standards have been developed on the 
subject. If the "important service" or "hazardous duty" in the 
individual case is anbarkaticn for overseas duty, the proof must 
show that the accused was about to depart for such duty and that he 
absented hil'.!lselt with the flpeci.fic intent to a.void it (C::ii 265447, 
Hodge, and cases therein cited). Whore., as in the gr~t majo:-ity 
of cases, there is no direct evidence of the requisite intent, a. 

~ 	 proper inference thereof may be raised by evidence esta.blishtng tha.t 
the accused knew., or had reason to know and accordingly believed., 
that his embarkation for overseas duty was "imminent" am that his 
absence would result in avoiding such embarkation (CM 265447., }ledge; 
CM 262.347, Moore; CM 2.30826, !!cGrath., 18 BR 5.3; CM 2Z"/459, Wicklund, 
15 BR 299). What constitutes i.m;ninence of departure may vary with 
the facts of the imividual case. However, the term does not include 
mere preparatory service, such. as shipment to a. staging area, w.i.th a 
view to ultiinate overseas service (CM 268240, ClossonJ C1! 268622, 
Sfer; CM 264327, Pattillo; CM 266441, Mugan; C:U: 265477, Hodge). Nor 
is the fact that the accused 1 s organization was in a staging area 
preparatory to overseas movement and. later actually embarked., su.t'
ficient in and of itself to raise an inference that he knew of the 
imminence of departure and intE11ded by his absence to avoid. the 
movement (CM 225512, Henning; l4 BR 281J CM 226.374, Collins; CM _J 
224765., Butler., 14 BR 179; CM 227459, Wicklund, 15 BR 299). 

Facts that have been ·con.3idered persuasive include actual 
embark!. tion of the organization Td thout the accused (CM NATO 1566, 
Donohue; CM 227845, ~, 15 ER 379; CM .228.liOO, llcElr_2Z, 16 BR 161), 
though embarkation the next day is not conclusive {CM 230826, McGrath, 
18 BR 5.3)', knowlfi:lge by the accused ot the presence of his name on 
a· part~~3.r shipf>ing list in ·embarkation orders (Donohue, supra; 
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CK 262836, Parmelee), and activity directly a.rd unequivocally 1n 

preiaration for immediate departure, such as loading the arganiza


. tion' s combat equipment on shipboard (CM 228619, Hammock, 16 BR 

Z75J CM ETO 2473, cantwell). 


r_,,--:- It is appi.rent that, 1n the absence of direct evidence of 
the accused's intent, the evidence must leave no reasorable doubt 
tm:t the departure is actually immediately impending and that the 
accused knew, or had reason to know and accordingly believed, t.hia 
to be the situation, in ord~. to justify an 1nfere11-ce .'that his absence 
was designed to avoid oversea.s · movement. · . 

The facts of this case fall to measure up to this standard. 
· The evidence leaves no doubt t.h'lt the purpose of the crew•s presence 
at Hunter Field, a staging wing, -was to prepare to proceed OYerseas, 
and tha.t early movement was contemplated, and that these facts were 
made lm91R1 to the accused. HOlfever, it was equally clear that there 
would be some.delay 1n actual departui.-e and that such departure would 
not· occur immediateq upon the expiration of the seven days•. furlough 
granted the accused. He knew that the dental llOI'k required by the . 
bombardier was expected to take eleven days. It was not unreason,able 
for him to assume· that final preparations thereafter would cOllsume 
some brief period before actual departure. No ord~s .fixing the time 
for the movement had bean issued, and a tone of uncertainty as to the 
actual time· pervaded the circumstances of the case. Furloughs were 
granted for travel to distant points, including California. The 
accused was told to app~ for an extension of his furlou.gh if he . 
should need it, and then told not to do so, as it would not be granted, 
but rather for reasons of policy than for any disclosed specific pur
pose. He was reqiired, .&long 'ftith.all his crff mates, to sign· a 
mi!neographed statement tha. t he understood that his furlough 1r0uld 
not be extended and he w:,uld be ordered out on hazardous duty and 
imp?I"t&nt service practical~ immediately upon his return, and that 
failure to return might be held a 'Violation ot the 28th Article ot 
war. However, outsi9-e of any ~onsideration of the unccn'Yincin; am 
incon.clusive character or such routine and stereot;yped •rninga1 
however seriously intended ey their authors, the aigning or this . 
document preceded the actual discuaaicn of a possible extem1ion ot 
furloughs, as the pilot 1'omd it neceasary to refer thereto aft.er 
the .furloughs were issued and after the· bombardier had suggested such 
extensions. The effect or ~e ceni,t'icate 1'11iUJ offset b7 other cir 
cumstances, am rendered inconclusive. 

• 
The JII08t serious eddenti&l. element tending to support an 

inference of the intent spec;itied was the delay' b7 the accused to 
turn himsel.t in until two da,s art.er ,the .date en which the bombardier• 1 
dentietr,- wae expected to be oanpleted, but in the absence. ot ezq i · 
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evidence that, the movC3lDSllt was to occur immediately on that sole 

event and tra.t the accused wo.s so advise::i, that circumstance does 

not jw;tify an inference of his intent to avoid movement overseas 

with his crew, nince, · on the llhole, his con<iJ1ct, without reference 

to his testimony, is wholly inconsistent with that in.t'erenee, but 

reflects rather his effort to extend his ..u.tharized absence briefly 

but. still rejoin his crew in time for its departure. 


- Finally, against_ the inference that he believed that his I 
- absence would avoid his movement overseas, there stands the fact that l 
it did not avoid it. , Not only had no such orders then been issued 
for the departure of the crew, but. the record reveals that, for 
reas~ns unrelated to the absence of the accused, it was "split uptt 
and never did dapart, at least two of its members still being at hand 
to testify at t.lie trial a. month later. 

The circumstances not cnly do not preclude ever:, rcasonat-le 

hypothesis except that of the existence of the guilty specific intmt 

roquisite to convict.ion, but they tend to repel the hypothesis of I 

guilt and to suggest other and i.n.."1ocsnt 1:otives for his absence. __l 


I-£ follou that the proof falls short of establishing the 

specific intent alleged, and accordingly fails to prove desertion•. 

It is ample to support conviction for absence without leave. 


6. The accused is 21½ years of age 1 and married. · He enlisted 

at San Francisco, California! on 3 February 1943. 


7. For the reasons stated, the Board of Review is of the opinion 

that the record of trial is legally sufficient to support cnly so Dltleh 

of the findings of guilty of the Charge and Specifj.cation as involves 

absence without leave by the accused at the time a:oo place specified, 

terminated by surrender to military control at the time and place 

alleged, in violation or Article or War 61, and legally sufficient 

to support the sentence. · 


~c.4J- f<. •~ 1 Judge Advocate. 

~~ Judge .Advocate. ~r '"1!dge Advocate, 
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SPJGQ - CM 27261.e 1st Ind 


Hq ASF., JAGO, Washington 25, D. C. 

FEB 2 - 1945.T01 'lhe Secretary of War · 

1. Herewith transmitted for your action under Article of War
50½, as amended by the act of 2> August 1937 (50 Stat. 724; 10 u. · 
s.c. 1522), is the record of trial in the case of Private Stanley 
J. Armas (39038188), attached unassigned to Squadron s, 302nd AAF' 
Base Unit (S'N'), Third Air Farce Staging Wing, Hunter Field, Georgia. 

2. I concur in the op5nion of the Board of Review and for the 
reasons therein stated reco:mnend that so much of the f.'indings of· 
~~-1ty be vacated as :involves findings of ~ilt;r of ~n offense. by 
the accused other than absence without leave at the time and place 
alleged., tarmfnatP,d by surronder to military control at the time 
and place alleged, in vio].3tion of Article of War 61., and that all 
rights., privileges and property of which the accused has been 
deprived by virtue of the findings so vacatod be restored • 

.3. The record of trial is legall;r suf.'f.'icient to sustain the 
sentence. 

4. Inclosed is a for:n of action suitable to carry into effect 
these recoI!l!l:.endations, should such action meet w.l. th your approval.. 

2 Incls MIRON C • CRA.'..fER 
l - Record of trial tbjor General 
2 - Form of action The Judge Advocate General 

(So much of findings of guilty of the Charge and Specification 
va~ated.as involves findings of guilty of an offense other than 
absence without leave in violation of Article of War 61., 
by order of the Under Secretary of War. G.C.M.O. ?6, 24 Feb 1945) 
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Arrrzy' Service Forces (327)
In the Office of The Judge Advocate General 

Washington., D. c • 

. SPJGN 
, CM ':t'/2624 8· FEB .t94.S 

' 

.UNITED STATES ) .ARMY AIR FORCES 
·) EASTERN TECHNICAL TRAINING. C01lMA.m) 

v. ) 
) Trial by G.C.M • .,,convened .• 

First Lieutenant JAUES P. ) at Boca Raton., Florida., · · · 
WATERS (0-7.32309)., Air ) 22 r;ecember 1944. Dis- · 
Corps. · · 

' 

) missal and total forfeitures; 

OPINION of the BOARD OF llli'VIEW 
LIPSCOMB., 0 1CONNOR and GOLDEN., 'Judge Advoca"f:,es 

1. The Board of Review has examined the record of.trial in.the 
case 9f' the officer named above and submits this, its opinion., to · 

· 'l'h~ Judge Advocate General. · 

2. The accused was tried.upon the following Charge and Speci
fications 1 · · · · , 

CHARGE: Violation of' the 96th Article of "fiar. · 

. Specification l: . I.11 that First Lieutenant James P. wat,ers., 
Air Corps.,· Section B., 3501st Arrrf3" Air Forces Base 
Unit., was., at Delray Beach., Florida., on or about 
3 December 1944., drunk in unii'onn in a.,public place., . 

: to 'l'lit: The Arcade Tap Room. · ; ·.: 
' ' 

Specification 21 In that First Lieutenant James P. waters., ,.... , 
Air Corps., Section B., 3501st Arrrq Air Forces Base Unit., 
did., at Delray Beach., Florida., on or about 3 December 
1944.,.unla:wi'ully break and enter Weinerman•s Men Shop; .. , 
329 Ea.st Atlantic Avenue; Delray Beach., Florida. , · ; .. 

Specif'ica.tion 3: In that First Lieutena.'lt Ja.'!leS P. 1Tatars,, 
Air Corps., Section B., 3501st A.rm:, Air Forces Base Unit., 
did., at Delrq Beach, Florida., on or about 3 December 
1944, wrongfully 1;,ake and carry nay without the con
sent 0£ the ~.mer one men's wallat., saddle tan., of the 
value of $5.00, one men•s fitted case, brown, imitation 
leather, of the value of $7.50., one men's wa.llet, brown., 
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Swank make, of the value of $6.50, one men's wallet, 
dark brown, Swank make, of the value of $5.00, all of 
the total value of Twenty-Four Dollars (~24.00), the 
property of M. N. Weinennan. 

The accus~d pleaded guilty to Specification land to the Charg; but not 
guilty to the other two Specifications. He was found guilty of the Charge 
and all Specifications-thereunder·and sentenced to be dismissed the ser
vice, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor, at such place as the reviewing authority might 
direct, for a period of two years. The reviewing authority approved only 
so much of the sentenc.e as provided for dismissal from thE! service and 
total forfeitures of all pay and allowances due or to become due and for
warded the record of trial for action under Article of War 48! 

3. The evidence for the prosecution shows that, while in Delray 
Beach, Flcrida, on 2 recember 1944, the accused commenced drinking some
time in the afternoon and continued until about 1:00 a.m. the following 
morning (R. 8-9). Between the hours of 10:00 and ll:45 p.m. he par
ticipated in the celebration of a civilian couple's twenty-fifth wedding 
anniversary and became so heavily intoxicated that he "could just make 
the bar". He was in such an addled condition that Mr. William Kraus, the 
proprietor of the Arcade Tap Room, ordered that no more liquor be served 
to him (R.· 6-7). . 

At about 1:05 or 1:10 a.m. the anniversary party terminated. The 
celebrating couple entered their car and, with the accused per·ched on ·the 
11 running board", drove to the vicinity of the Florida State Bank. There 
the accused alighted, parted from his companions, and staggered away 
1Vith a 11ld.nd of a jag" (R.· 9-10). A few minutes later he was observed 

· in front of a drug store by Assistant Chief of Police James Grantham 
and Officer Elmer B. Deese who were driving by on patrol. They 11 swerved 
the car around and threw the lights on him". Upon recognizing him they 
continued on their way, for they 11knew he was all right11 • At a point 
apparently not far.distant they again stopped and observed that he was 
standing in front of Weinerman 1s Men's Store. Driving-on, they com
pleted their.circuit SI)d returned along the same street (R. ll, 16, 20, 
22). 

The accused was still standing before the window of Weinerman I s 
Men• s Store. Grantham pulled over to the curb and asked him 11what he 
was doing iJ,heri] at that hour of morning". When the accused replied 
that he was •just •jagging• around town•, Grantham ordered him to 
"start •jagging• on home to the Coloey Hotel.• As the accused walked 
away in compliance 'With these instructions; Grantham noticed several pack
ages J.Sing in .front of the store window. Both policemen got out of the 
car to make a closer examination, and £or the first time they saw that 
there was a hole in the display window about two or three feet in diameter 
(R. ll, 13, 19-22). Grantham immediately called to the accused who re
sponded by starting to run. Setting out in pursuit, Grantham quickly 
caught up llith his ·quarry after a short dash of approximately thirty-
five to forty yards (R. 12, 14, 16, is-, 20). 
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Having been seized by the back of i1is shirt, the accused 0 jerked 
away• and fell down. As he did so four articles were precipitated frcm 
his •shirt bosom." P..::.sing to his feet, he ~SW1.ll'lg 8 at Grantham twice, 
but the blows missed·their mark. Grantham slapped the accused's face, 
.and the •scuf'fleu ended (R. 12-13, 16-19). Ex:amination of the items 
disgorged from the accused's shirt revealed that thr~e of them were 
leather wallets and that the fourth was a nmilitary kit8 or •fitted case.• 
·'Iwo of the wallets had a value of ts.co each and the third a value of 
t6.50. The kit was worth t,6.00 (R. 13-14, 23-26; Pros. Exs. 1, 2, 3, 4). 

No one ha.d seen the actual breaking of the display window, but 
one of the fragments of glass found on the floor of the show case window 
contained the a1atent impression of the left thumb of a hwnan being•. 
This was identical with a print subsequently taken of one of the ac
cused Is thumbs (R. 15-16, 19, 21, Z7-30; Pros. Exs. 5, 6, 7, 8, 9). 

4. After being full apprised of his rights relative to testify
ing or re.maining silent, the accused took the stand on his own behalf. 
His testimony and that oft.he other witnesses for the defense established 
three salient points. There were that: 

1. 	 His reputation for honesty and fair dealing was good 

(R. ?, 26, 31, 36). 


2. 	 His combat record was outstanding (R. 31, 36-37, 39, 

41). 


3. 	 He v,as too drunk on the night of 2-3 Iecember 1944 to 

know what he _was doing (R. 32-34, 36-38, 40-43). 


About eleven months had been spent by the accused overseas. His 

assignment had been that of •lead bombardier• whose duties were de

scribed by him as follows: 


•He picks the target and is the first to drop his bombs; 
when the others in the group see a bomb drop from the lead· 
plane, they salvo on his bombs• (R. 31, 36, 39). 

Heh~ participated in thirty missions, including raids on Euni.ch, 
Schweinfurt, and Berlin, and had led the •whole Eighth Army Air Force on 
D Day• (R. 31, 37, 39-41). For his excellent a.~d meritorious services 
he had been awarded the Distinguished Flying Cross with one cluster, the 
Air ~.1edal with five clusters, and the European Theatre of Operations 
Fibbon with tvro stars, •denoting important engagements-.:.one for operations 
on D Dar (R. 41~. 

Although he had never been in a:ny trouble before, he had acquired 

the habit of using liberal quantities of intoxicants while overseas 

(R. 	 34, 40). He was so dnmk early on the morning of 3 l'ecember 1944 

' 
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that he recollected nothing of what occurred (R. 40-43). ',,}hen seen at 
2:15 a.m. by First Lieutenant ~ialter J,:. 'Kline., he ~.-as 0 hysterical. 11 His 
remarks made no sense; all that could be understood was that !le wanted 
Lieutenant Kline 11 to call Bill Kraus• (F:. 37). According to :Major Samuel 
c~ Karlan., the Chief of the Nev.re-Psychiatric Section at Boca Raton 
P.rrrry Air Field. Station Hospital., 

•observation of lthe accusei/ does not indicate the 
presence of any of the criminal or antisocial traits usually 
present in men convicted of burglary or similar crimes. 
:t;xamination of·the history of the alleged offense and all 
the available evidence., indicates that it was committed 
because ~f the influence of alcohol. It is believed that 
the degree of intoxication was so great that the officer did 
not know the nature of·the act which he was doing.• (h. 32). 

Although i.:ajor Karlan was of -the opinion that the exce:,;sive use of alco
.nol had the saT.e effect as mental disease or deraz1gement., he also be
lieved that, ·:n(er existing law., drunkemess would not be a defense in 
11 civilian courts• (R. 33). 

To the three issues enumerated above Lieutenant Kline added a 
· fourth b;r quoting Assistant Chief of Police James Grantham as saying 

that., 

•he had taken some of /Jhe merchandisy from /Jhe accused I iJ 
shirt and that he had found some of it when he went dov.n to· the 
gas station in the early morning., o.f'ter daylight,.that is,_in 
front of· the. gas station where he had been tussling with lthe 
accuserfl., •••• they must have fallen out of the accused's 
shirt• (R. 35., 3?). . 

Grantham did not, however., state what items had fallen from the accused's 
,shirt (R. 37). 

5. Specification 1 of the Charge alleges ;that the accused was., 

•on or about 3 tecember 1944., drunk in uniform in a public place•••"• 

Tltj.s violation was laid under Article of War 96. 


Although Assistant Chief of Police Grantham was of the opinion that 
the accused •acted like a sober man•, two vd.tne sse s for the ,Prosecution 
who touched upon the subject testified to the contrary. One described 
the condition of the accused as 0 very drunk•; tha ether asserted that 
the accuseq. was able to. •just make the bar and that was alla (R. 6., 9). 
'£he accused has himself te~tified that he was •drunk that night". Even 
if his plea of guilty be disregarded., this evidence, coupled with proof 
of the fact that he was then in uniform and in a drinking establishment 
-which was obviously a public place., was sufficient to sustain Specifi 
cation 1 beyond.a reasonable donbt. 
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6. Specification 2 alleges that t:,e accuscc: did, 0 on or about 3. 
Vecember 194Li., unlawfully break and enter ':7einerma.n 1 s .Men 1 s Shop••• 11 • 

Specification 3 alleges that on the same day he. did nwrongfully take 
and carry away without the consent of the owner one men's wallet, ••• 
of the value of ;~ :,5. 00, one men I s fitted case, • • • of the value of 
t?.~O, one :men's wallet, ••• of the value c:'. ~6.50, one men 1s wallet, 
••• of the value of ~5.00, all of the total valL..e of Twenty-Four Dollars 
(t24.00), the property of !.1. N. :v-einerman. 0 These offenses were also 
set forth as violation of Article of War 96. 

It is not disputed that the accused broke a.hcle in the front win
uov.'11. of 0;:einerman I s ::Ien I s Shep and removed t.11r0e ,Tc:J.lets and a "fitted 
case 0 from among the objects displayed. The only question presented by 
the record is whether his aggravated intozication at the time will 
exonerate him from responsibility for the offenses described j_n Speci
fications 2 and 3. Paragraph 126 of the !.:anual for Courts-~.:artial, 1928, 
provides that: 

11 It is a general rule of law that vcluntary crunkenness, 
whether ca.used by liquor or drugs, is not an ei:cuse for crime 
conunitted while in that condition; but it may be considered as 
affecting mental capacity to entertain a specific intent, 
where such intent is a necessary element of the offense." 

In short, drunkenness of a degree resulting in the impairment of 
the mental faculties is a aefense only to offenses of which a specific 
intent is an essential and designated element. Yiben, as here, a 
mere "wrongful" or an 11unlawfuJ.D violation is alleged, proof of aggra
vated intoxication is wholly irrelevant except on the issue of clemency, 
for clearly acts falling in these two categories ma~ be coromitted mer::;J.y 
t:,- reacon of inad1,ertence, heedlessness, or lack of understanciing as 
well as malice or criminal intent. Misconduct which is the result of 
negligence or befogged mentality may not constitute any one or·the 
crimes lmown to the common law but notwithstanding it may be prejudicial 
0 to good order and military disciplineu. In the instant case the ac
cused was.probably too drunk to be capable of either burglary or larceny 
but he is charged with neither. Specificttions 2 and 3, while con
taining most of the languafe traditionally employed in ciescribing 
those offense~ pointedly omit all reference to intent and so allege 
only acts which constitute disorders under Article of ,:ar 96 rather than 
corranon law felonies under Article of Wax 93. Specification 2 has been 
proved beyond a reasonable doubt., and., with the e;,ception of the value 
of the fitted case which has been shown to be t6.00 and not r;?.50 as 
pleaded., the same is true of Specification 3. Under the circumstances 
this variance is i.r,nnaterial • 

• 7. The accused who is single and about 27 years old nas graduated 
from high school in 1934 and.was employed from 1937 to 1942 by Bond 
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Store Inc., as a salesman. After enlisted service from February of 
1942 to 22 January 1943, he was co:nmissioned a second lieutenant on 
23 January 1943 and promoted to first lieutenant on Z7 April 1944. Dur
ing overseas servic~ covering a period of eleven months he participated 
in thirty missions, in twenty-one of which he was the lead bombardier, 
and was awarded the Distinguished Flying Cross with one cluster and 
the Air Medal with five clusten • 

. 8. The court ,;as legally constituted. No errors injuriously 
affecting the substantial rights of the accused were cormnitted during 
the trial. In the opinion of the Board of Review the record of trial 
is legally· sufficient to support the findings and the sentence and to 
warrant confirmaticn thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGN-Cl' 272624 Frlfit1945 
Hq ASF, JAGO, ·i•ashillgton 2S, D. C. 

TO: The Secretary or War. 

1. He~ewith tra.'1Sm1tted for the action.or the President are the 

record or trial and the opinion or the Board or Review in the case of 

First L~utenant James P. Waters (0-732309), Air Corps. · 


2. I concur in the opinion or the Beard of Review that the 

record or trial is legally sufficient to support the !indings and sen

tence as approved b;y the reviewing authorit;r and to warrant coni'irma

. tion thereof. I recommend· that the sentence be confirmed b.ut that the 
forfeitures be remitted and that the sentence as thus modified be sus
pended during good behavior. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Eice
cutive action designed to carry into effect th9 foregoing recommendation, 
should ·such· action meet with approval. 

~0, ... ~..., 

3 Incls 	 MIRON C•. CRAliER 
l. Rec of trial 	 Major General 
2. 	 Drf't cf ltr for sig The Judge Advocate General 

.s/i,v
3• Fom or Action 

(Sentence coni'irmed but forfeitures remitted. Execution suspended. 
·o.c.K.o. 133, y Apr 1945) · 
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WAR DEPARTL:C:l;'l' 
A:rmy Service F'orces 

In the Office of The Judge Advocate 3eneral (335) 
.;ashin~on., lJ. c. 

SPJGQ-CM 2?2638 9 MAR 194S 
UNITED STA'fiS 

v. 

First Lieutenant GILMORE 
R. HARRISON (0-1639137)., 
Signal Corps. 

) 
) 
) 
) 
) 
) 
) 

T'.U:0 .AL"?. FORCB 

Trial by G.C.M• ., convened 
at Venice A:rmy Air Field., 
Venice., Floria.a., 21. Decem
ber 1944. Dismissal. 

OPINION or the BOA.PB CF p.::.:,-vn.1r 

AN0F.:z.;s., FREDERICK and BIEr..EF., Judge Advocates 
. 

1. The Board of Peview has examined the record of trial in the 
case cf the officer named above and stib~its this., its opinion., to The 
Judge Advocate General • 

. 
2. '£he accused ;,,as tried upcn tne following Charees and ~peci

fications: 

r.HA.RGE I: Violation of the 04fa ;:,.rticle of War. 

Specification: In that First Lieutenant Gilmore r. Harrison., 
598th En0ineering Squadron., 382nd Service Group (Special)., 
did., at Venice Army Air Field., Venice., Florida., on or about 
20 ~ovember 1944, wrongfully., knowingly and wilfully apply 
to his own use and benefit a 1/4 ton 4 x 4 truck of the 
value of :"1 9061.00, property of' the .United States., furnished 
and intended for the military service tlioereoi'. 

,~'IUl.I:o..;l:: II: Violation of the 96th Article of .~iar. 

Specification: :en that l"irst Lieutenant :Jilmore F.. lia.rrison., 
593th :'.!:ncineerinz ~q..;.adron., 332nd ::..ervice 'Jroup (Special)., 
did, on or about ;;;o ; 'ovember 1944, v,Tongfully ap!,ear on a 
public street in Venica, Florida, without his proper 
insi~:nia of rank or br·anch of service• 

.\ 

CHARG;E III: Violation of t.he 95th Article of War. 

Specification: In t:1.at :First Lieutenant Gilmore R~ Harrison., 
598th i:Jlgineering Squaciron., 382nd Service Group (.Special)., 

• 
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was., at Venice., Florida., on or about lS·october 1944., 

·drunk and disorderly in unifo:nn in a public place; 
to-wit: The Worthington Apartments. 

ADDITIONAL CHARGE: (Finciln.g of not ~ty). 

Specii'ication: (Finding or not guilty-). 

He pleaded not guilty to all Charges and Specii'ications. He w&:,S !OUDd 
not guilty or the Specification or the Additional Charge and the Addi".", ·, 
tional Charge., and not guilty of Charge ·nr., bµt guilty of a violation. 
of Article of War 96. He was found guilty. of all other Specif'icaticns , 
and Charges. No evidence or previous convictions was introduced. · He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record or trial tor action under·Article 
or 'War 48. 	 ·, · 

J. The evidence for the prosecution shows.,lf'ith reference to the 
Specification., Charge I., and the Specification., Charge.II., that at about 
2:15 a.m. on 20 November 1944., a jeep failed to stop at the main gate 

·of the Venice Anny Air Field., Venice., Florida., after the guard at the 

gate had called for it to halt. The guard was unable to identity the 

jeep or the person driving it (R. 7). The Sergeant of the Guard gave 

chase to the jeep and caught up with it after it had stopped on Harbor 

Drive between a nurses• home and a hospital (R. 8-10). · Accused was 

alone in the jeep. He ;,as taken before -and left ·1n the custody of. the 

Officer of the Day by the Sergeant of the Guard, at which time accused 

said to the Officer of the Day., •Lieutenant, you have .a duty to do; do 

it- (R. 8., 9., 11). Accused was wearing a summer uniform consisting of 

shirt., pants and officer's cap with braid., but wore no insignia or any 

kind on his cap or.collar (R. 8-9., 11). He handed his insignia to the 

Officer of the Day (R. 11). The testimony varied as to whether accused 

wore a field jacket at the time (R. 9., 11). Accused had been drinking., 

but was not staggering nor disorderly., and was very respectful (R. 8-9, 

11-12-). The jeep was an army vehicle, license no. 2047638, and was 

returned to the motor pool the next day (R. 8., 11). It was stipulated 

that.the fair market value of the 4 X 4 1/4 ton truck., United States 


· 	 Registratic.n number W-2047638, was $1,061.00 on or about 19 and 20 
liovember 1944 (Ex:. P-2; R. 13). 

After normal duty hours it was necessary to secure a trip ticket . 
from the Base Officer of the Day., which was to be returned to the vehicle's 
organization after use. There was no such trip ticket given to nor re
turned by accused., and the Group Transportation Officer could find no 
authority for accused•s use of the jeep on this occasion (Ex:. P-1; 
R. 12-lJ). 	 . , 

As to the Specification., Charge III, the evidence for the prosecution 
shows that at about 1:30 a.m. on 18 October 1944, Mrs. Diana Kleiz:i., wife 
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. . 
o! an Army captain, was awakened from her sleep at her residence on the 
second floor of the Worthington Apartments in Venice, Florida, by some
one standing over her bed about twelve inches from her. She did not 
realize it was a stranger at first, thinking it to be her husband. After 
a few minutes she asked who it/as, and the person then said, •I made a 
mistake.• When he did not mov she said, -Well, get out-, whereupon the 
person said, •I'm sorry. I'm in the 'Wrong apartment.• Although she 
asked him again to get out, he did not1 lea~e until she called to her 
hu.sbn:i, whereupon the stranger closed the bedroom door and walked out. 
He did not touch or molest her. Yrs. Klein was very .frightened. She· 
had been awakened £ran a sound sleep. She asked the intruder to leave 
at least five times. The door to the apartment 11as unlocked. · Because 
of the darkness, Mrs. Klein could not identify the intruder, but could 
smell a little alcohol on his breath and knew that he was stocldly- built,· 
with high forehead, and wore a khaki uniform (R. 19-21). 

Also during the early morning of 18 October 1944., First Lieutenant 
John B. Griffin, a resident of the first .floor .of the Worthington Apart- · 
ments, was awakened by his wife calling to him that someone was in the 
living room. From his bedroom the 'Witness saw a man standing in the 
living room., holding a match in front ·of his face and looking around the 
room. Ueutenant Griffin yelled, •what the hell are you doing there?•, 
whereupon the P.erson turned and •ran out of the door.• Lieutenant 
Griffin opened the front door and. saw· him run down three steps in the 
lobby leading to the outside door. Mrs. Griffin called Lieutenant 
Snoddy, a neibhbor across the hall (R•. 22-23}. The intruder fell down 
on the floor, stayed there a few minutes mumbling to himself, and 
finally raised himself to a sitting position, but Lieutenant Griffin 
could not understand what he was saying in answer·to questions asked 
him, except that he said •J82nd.• He had on a khaki uniform, 'With bar 
and collar insignia., and the 'Witness thought he was a second lieutenant 
in the Air Corps. The person acted as though hewer~ under the influ
ence of intoxicating beverages, but the 'Witness coul<f not smell liquor 
on his breath (R. 23). The witness would not say that the intruder was 
drunk., but he could have been drinking.· •He looked like he passed out. 11 

The 'Witness called.the military police, but they arrived after the in
truder had left and did not ·find him. He could not identify the 
intruder (R. 23-25). 

First Lieutenant Robert D. Snoddy came from his apartment across 
the hall at the call of Mrs. Griffin and saw the intruder'fall down 
on the floor. He asked the intruder his name, but was unable to rem~ 
bar what name wa~ given. However, he understood the intruder to say · 
that he was from the 382nd and was a first lie'u-ttenant. Lieutenant 
Snoddy got nim out _the door and gave directions as to how to get back 
to·the base. The person could walk. A week or so later, Lieutenant 
Snoddy saw the accused at the Officers' Club one Saturday night and 
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asked him if he were not the officer who was in the Viorthington Apart
. ments a week or so before, wi1ereupon the accused ac.::!litted that he was, 

and stated that he had expected someone to approach him about the 
matter, and. also that he c.id not know how ha got into the ~'lortnington 
Anartments that night~ Accused ~dmitted going into the Klein and 
Griffin apartments. He did not live in the .iiortllington Apartments 
(L. ~6-31). 

4. '1'he defense recalled Ll.eutenant Snbddy to the stand, and in. 

attamntin6 to impeach his_ testimony in minor respects, introc,uced, as 

"an exhibit to his testimony,• a sworn written staterr.ent previously 

signed by the nitnei:;s (..\. 37-38; Def. Ex. A). '.;:his statement chows that 

accused a.o:,itted, ·,,hile talking to Ll.eutenant Snoddy in ti1e Officers 1 


,:;lub, that he ,,.as drunk at the time ne entered the Y,orthington Apart

ments and did net know why he entered tne apartmimt. 'l'he statement also 

reveals that ""'ieutenc:>11t Snoddy,· on the uie;ht in qu-~stion, •Surmised 

that he was drunk and tumbled into the apartmE.nt by mistake" (Def. :c:x.. 

A). 


After having his rights explained to him by the law member, the 

accused elected to make a sworn stater.ent with reference to Charge III 

and its Sp~cification, and to remain silent at to Chc.:.rges I.and II and 

thair Specifications (R. 39). He stated that on the night of-17 October 

1944, after having a few drinks, he left the Officers• Club about the 

time it closed, walking with a n·. IJeVogel. He and DeVcgel ,.,,.ere nplay

. I 

ing tagu an<i accused ducked behind the wall of the ;·;orthington Apart
ments, hiding from r:evo.:;el, whom he did not see·thereai'ter until later 

in the evening a.t the barra9ks. Accused felt the need of going to a 

latrjne, anci since the ·,;orthington Apartments locked lL.:e a hotel. 

from the outside he went inside the nvcstibulen and up four or five 


.. 	 steps. P.ealizing it 1vas not a public hotel he turned and came back 
dovm the steps,· and leaned ar;ainst the wall, wondering if there was a latrine 
there and what he should do next. 'iTnile leaning agajn0t the wall, his 
foot slipped and he fell to a kneeling or sitting position on the floor, 
then got up and stood on the st~p. He did not enter any apartment while 
there. Two people ca.me up behind him and one said in almost a whisper; 
uit 1 s an officeru. One person said to accused, 0 Go out +,hat door· a'1d 
£0 to your right, u whereupon accused said 8 Yes, 3ir, u c.r,d left (R • .39
41). Accused further stated that Lieutenant .::noddy talked with him 
later at the Ofr'icers' Club, on ni1ich occasion accused acmitted having 
been in the vestibule of the '.. orthington Apartments but denied having 
been in the IUein or Griffin apartments. Lieutenant Snoddy told him 
he 7,as •going to go after himtt if he did not apologize to ::irs. Klein 
and :-·Irs. Griffin ( L 41-42). ;ihile in the Worthington Apartments 
accused did not see anyone enter o~ leave the building (E. 46). 

On cross-examination accused said that he was Z7 years old; that 

he had taken uapproximately betv,een five. or ten• drini{s on the nir,ht he 

was in the apartment, but tnat he v:as not cirunk. He aid not St::.) anyone 

while he was in the vestibule of the apartment, because his back was 

tov1ard the two persons during the_ tirr~ he was there (ft. 44). 
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First Lieutenant :-:arland ·:i. aiot testified that t.3 11ad acted as 
squadron con:mancier cf accused I s orcar..ha.tion fer 15 cays at o~.e time, and 
had knov.n &.ccused abo~t tnree moriths, and t.h&t accused ·,,·as very well 
li~ed by both o.L'ficers and enlistc:d men in the orsanization (H. 46-4'7 ). · 

F'irst Lieutenant Keith b.. Otto testified tnat he i'ad been responsible 
for the training cf accuseo, and, so far as he imew, notning had ever 
Q~en said against accused's reputatio~ and ne had never heard accused 
o.iscussed by rm.y ether officer (!l.. 4?). 

Accused's qualification record, i,.L. A.G.(•. Form ilo. 66-;., was 
introduced into evicience, and snowed that accused had been givca six 
performance rc,.tinrs of uexcellentn by .five different officers (:,ef. 
ix. B; ~'-• 48). 

5. The evidence shov,s beyond doubt that at foe time f.l'ld place 
aile[;ed in the Specificdion oi' Chc:.r.ze I, the accused wronc:fully, kn071'
ingly, 2J1ci willfully applied tile ,conrnment vehic,le to i1is own use and 
benefit as al::i.e:eci. rte drove the jeep throue;;h the main gate at about 
2:15 a.m., failed tc stop ·when ordered by the guard to do so, and 
secured no trip tic,cet as required. He was not wearing his insignia, 
appe,:;.red to have been drinkin;, and tolci. the Officer of the =a.y to 
perform his duty, evicently meaning that he should ~lace accused in 
arrest or- report hi..11. 1'l"ie :~rsup 'l'rar.sportation Oi'ficer c~uld find no 
authority for the use of' ti:1e jeep by accused. 'l'his chain of evidence 
was not consistent ,\i. tn ill'l). finding except g;uilty. There is no 
variance between the testimony, referrin~ to a. jeep, a1;d the Speci
fication, describing the vehicie as a 1/4 ton 4 X 4 true~~, as the 
term 11 ~eep 11 , in cor:rrnon parlill'J.ce, denotes thti military vec',icle 
specified. '.1.'hjs id.entity is recognized in the stipulation in tne 
case, concerning value. 

Tl,e evidence is also clear that, as alleged in the Specification 
o~ Char:e II, accused did not wear insi1:,rnia while driving tl:e jeep 
on a public street on tne r.ight alleged. Alti1ough the circumstances 
a"1d the fact that he actually had his insignia ?.i.th hi..11 tend to mini
mize the gravity of' the offense, in the absence of a lawful excuse for 
l:is fa:ilure to 1·;ear them, the evidence is sui'ficient to warrant the 
i'indings of 6ruilty. 

As to the Specification, Charge III, although :rrs. 10.ein and 
Lieutenant Griffin could not positively identif'<J the accused as the 
man in their apartments, their descriptions of the intruder, the 
admission of accused himself that he was in the building, the testi 
mony of lleutenant .Snoddy that acc-:.ised ad.mi tted havi..."lg entered the JQ.ein 
and Gri.t'fin a;iartments, the fair i."1ference that the officer seen in the 
vestib~e ,ras fae same person who ran from Lieutanant Griffin I s apartment, 
and_ t:C1e fact that all of the incidents took place abed the same time 
ar;d that nobody else was seen about the building, leave no doubt of the 
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, 
correctness of the court's conclusion that accused actually entered 
both the auartments as well as the vestibule or lobby of the building. 
The testim~cy of the witnesses as to their observations and opinions 
upon the extent of the inebriation of ac~used,vas somewhat indecisive, 
but, taken in conjunction vdth his actions and ad1lissions, leaves no 
doubt that accused was drunk. Althou::;h t.ne private apartments which 
accused entered were not public places, the lobby and hallways, .which 
were open to and used in corranon by r~sidents of the apartment house and 
their friends and guests, were public places within the commonly accepted 
meaning of the term as applied to tne offense specified. (See C:i,I . 
213442, Due, 10 B.R. 271). '.l.'he court was therefoI'e warranted in finding 
that accused.was drunk' in a p'..lblic place. 

The court was also correct in findine that accused was disorderly 
in a public p~ace. Black's Law Diotionary defines •disorderly conduct• 
as follows: 

•A term of loose a;-;d indefinite meaning (except ~s occasion
ally defined in statutes), but signifying generally any 
behavior that is contrary to lavr, and :nore particularly such 
as tends to distur·b the public peace or decorum, scandalize 
the community, or shock the public sense of morality.• 

In the ca_se of Miles v. 11eston, 60 Ill. 361, 365, the court said: 

•The 	reason why night-walking a.r:d lurkin; about the premises 

of peaceable inhabitants in the night time, is discrdarly 

conduct, is because such conduct can not, in general, be for 


· any but a bad purpose, and it tends to the annoyance and 

discomfort of peaceable citizens, who.have a just right to 

be exempt from. such disturbance.• 


Under the principles set forth above, accused's actions in prowling 
through the apartment hallways and opening the doors to private apart 
ments during the night, while in a drunken condition, constituted dis
orderly conduct in violation of Article of War 96. 

The court was evidently of ti:le opinion that the acts of accused were 
not of such disgraceful or aggravate~ nature as to shew conduct unbecom
ing an officer and a :;entleman in violation of Article of Hc:r 95, and ac
cordingly found accused guilty of a violation of Article of war 96 
instead. Such finding was proper under the circumstan:ces. 

6. Attached to the record of trial is a letter from Hajor 
Alfred B. Strickler, individual defense counsel, requesting clemency 
because of the length and efficient quality of accused's service, and 
because of attached letters from l(ajcr Hc:rold F. Griffey- and Lieutenant 
Colonel Edward ii. 'l'homson, accused's squadron and group commander, 
respectively•. These cor;manding officers consider accused conscientious · 
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and responsible, well-liked b,/ fellow officers and enlisted men, and a 

trustwQrtny and efficient officer of value to the military service. 

Lieutenant Colonel '.L'homson states that he has officially requested the 

return of accused to his assigl'll!lent with the group. , 


,, 

In another letter attached to the record, Colonel v. B. Dixon, 

Cor;imanding Officer, Venice Army Air Field, expresses the opinion that 

clemency·is not justified and that little consideration should be given 

the recommendations therefor, especially in view of- a previous state

ment by Lieutenant Colonel Thomson that accused had been drunk on 

practically every weeRend. 


, ? • War Department records show that accused is 28 years old, is 

married, and has one.minor child. He is a high school graduate. From 

1935 to 1940 he worked as a,sales clerk in a variety store, and from 

1940 to 1942 he managed a small cleaning and pressing business in 

Eocky 1''ord, Colorado, He ~:arved as an enlisted man from 23 -May 1942 

until he was commissioned a second lieutenant in the.Army of the 

linited States on 16 November 1942 upon graduation i'ro11 the Eastern 

Si$'Ilal Corps School, at Fort :.:onmouth, New uersey. On 27 July 1943 

he was promoted to first lieutenant, Army of the United States, Air 

Corps, and on 24 April 1944 to first :].ieutenant, Arrey of the United 

States, Signal Co~ps. 


8. The co\U't was legally constituted. No errors inj\U'iously 

affecting the substantial rights of the accused were committed during 


· the trial. In the opinion of the Board of Review .the record of trial is 
legally sufficient to support the findings of guilty and the sentence, 
and :~o warrant confirmation thereof. Dismissal is authorized upon con
viction of. a violation of Article of War 94 ·or Article of War 96. 

~O(~, Juctee Advocate. 

L, Judge Advocate. 
' ../7 •• . . 

~Ad~ocate•. 
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SPJGQ - CU 272638 	 1st Ind 
~;· ·; tAAR ICJ45 

Hq ~SF', Jii.GO, 't'iashlng:tdn 25, D. '"C •. 

TO: The Secretary of 1,far 

1., Herewith transmitted for the action of the President are the 
record of trial· and the opinion of the Board of Reviffi·r :in the case of 
First Lieutenant Gilmore -R. Harrison (0-1639137), Sif,Ilal Corps. 

2·. I concur Ln tte opinion of the Boo.r<l of Review that the record 
of trial is le?,ally sufficient to support the find:in~s of guilty and 
the sentence, and to warrant c c:nf'irmation th':3reof. · Fron papers ac
companying the record of trial it appears that the accused has been 
drunk on practically every weekend s:ince his assignnent to his present 
organization several months ago. I reco!!llllend that the sentence be 
confirred and carried into execution. 

J. Inclosed are a draft of fl letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive .action designed tc carry the above recow.mendation into effect, 
sho,.110 euch action meet with approval. 

I 

~4 ___..,..,,,_ -_..__--..,__ 

3 	Incl.s j\,fYHQ~ C. CP.A:-:ER 
1 - P..ecord of trial Ma.jar General 
2 - Dft ltr for sie s/;•r lhe Judge Advocate General 
3 - Form of action · 

·{Sentence co.nfi:nned. G C '" 0 187 9 J 1945)••m. • , un 
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Arroy Service Forces 


In the Office of The Judge Advocate General 

Ylashington, D. c. 


SPJGlI 
CLi 'Z'/2642 

21 FEB 194S 

UHITBD STATBS J ARMY AL,. FORCES 

) 1f£S'f.t:RH FLYING TRAINING 001.Il.r.AND 


v. )
.) Trial by G.C.M., convened at 


Second Lieutenant P'iRCIVAL, ) Roswell Army Air Field, Roswell, 

DEE BAILEY (0-767727), Air ) Nevr I1:exico, 22 December 1944. 

Corps. Dismissal, total forfeitures 
~ and confinement for two (2) 

) years. 

OPINION of the BOA.RD OF RE.'VIE'if 
TA?PY, GAMBRELL .and TR1'VETHA.tl, Judge Advocates 

l. The Board of Review has examined the record of trial in the . 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

. 2. The accused was tried upon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Percival Dee 
Bailey, Air Corps, 3030th Army Air Forces Base Unit, 
did, at Roswell, Hew Mexico, on or about 19 August 1944, 
while having a lawful, living wife, Vernadee Sage Bailey, 
wrongfully, unlawfully and feloniously contract a 
bigamous marriage with Katherine W. Short, without being 
first legally divorced from his lawful, living wife, 
V.ernadee Sage·Bailey. 

He pleaded not guilty to and was found guilty of the Charge and Specifi-· 
cation. No evidence of previous convictions was considered. He w~s 
sentenc.ed to dismissal, total forfeitures and confinement for two years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of ';'/ar 48. 

http:sentenc.ed
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3. On 20 January 1937, the accus~d then 18 years of age, mar
ried Vernadee Ivia.y Sage, also aged 18, in Richland, New York (R. 6; 
Pros. Exs. 1, 3). On 19 August 1944 the.accused married Katherine 
\'l. Short at Roswell, New I,:exico (R. 7; Pros. Exs. 2, 3). It was 
stipulated by the prosecution, defense and the accused that Vernadee 
Sage Bailey was alive on 19 August 1944, the gate accused married 
Katherine W. Short (R. 8). 

Sometime between the 21st and the 23d of August 1944, the 
accused was summoned to the Personal Affairs .Office to discuss a 
letter that had been received from !..rs. Verna.dee Bailey, Syracuse, 
New York, in which she complained that the accused was not supporting 
her or their children as he had promised to do. The accused during 
the course of his discussion with the Personal Affairs Officer admit
ted Vernadee Bailey was his wife and sta.te~.that their relations were 
not harmonious and that he was trying to obtain a divorce (R. 9). 

A statement, made by the accused to the assistant trial 
judge advocate on or about 24 Hovember 1944 and swt>rn to by him on 
27 lfovember 1944, was received in evidence Tiithout objection' (R. 12; 
Pros. Ex. 3). In it accused admitted his marriage to Verna.dee ·r..ay Sage 
and his subsequent marriage to Katherine ·... Short. iie stated that when 
he left Hew York in 1938 or 1939 he consulted a lawyer in Pulaski, i-:ew 
York, whose first name he did not remember, v1ith reference to a divorce 
and signed 11 papers so it ,Lthe divorc~would not be contested in court. 11 

He further stated that his 'l'iife had filed two actions for a divorce, 
both in Hew York, but he never received any formal notice of the commence
ment of these actions nor had he been informed by the lawyer he consulted. 
or by anyone else that she successfully prosecuted either action to a 
conclusion. He had retained a lawyer in California, i·.iilan :r.:. Ryan, who 
took -some steps toward getting hin a divorce bef9re he entered the Army. 
He later attempted to file an action when he was at L:ara.na Army Air 
Field and although there had been more or less continuous effort on his 
part to obtain a divorce apparently it came to naught. About nine and 
one nalf months prior to trial his wife had instituted an action for 
divorce and about four months prior thereto he telephoned Lr. B.yan and 
was told that her petition :nad been granted. de then mar1~ied I,;iss Short. 
However, 11:r. Ryan apparently had not answered the telephone when the 
accused called because accused subsequently received a letter from 1a-. 
Ryan stating that he had no such phone call from accused. Accused be
lieved when he married kiiss Short that he had been divorced although he 
had received no copy of the divorce decree. 

The prosecution then introduced in evidence r.ithout objection 
a letter from Illi1an E. Hyan to First Lieutenant La.wrer.ce F. Hartz, trial 
judge advocate, dated 20 October 1944 (H. 19; f'ros. Bx. 7). r.:r. Ryan 
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therein stated, among other thincs, that at one time he had had. 
considerable correspondence with an attorney in i.lew York with 
reference to a divorce sought by the accused's first wife, Vernadee 
Dailey; that as far as he could ascertain from that correspondence 
no divorce resulted, although they threatened to file an action and 
that it was very possible that she did file suit. and o·otain a divorce 
but that he knew nothing of it (Pros. Ex. 7). The accused stipulated 
that if l.ilan B. Ryan were in court he would testify in accordance 
with this letter but the accused expressly refused to concede the 
truth of this testimony (H. 18). 

4. After accused's rights as a witness had been explained to 
him he elected to testify under oath in his own behalf. :Cle testified 
that he· married iv:iss Saee while they were attending school and that 
just before their first child was born he discovered that she had 
married him because of his money and his family. 1,hen confronted with 
this she admitted it but, to preserve the family name,they continued 
to live .together, although not as man and wife. Ji.bout a year later 
she told him that she was going to have another child and tr.at he wa.s 
not its father. To avoid a scandal he agreed to remain at home until 
the child :,,as born and then he planned to go ·1,est. Thereafter he 
signed a waiver permitting her to get a divorce and when he started 
for California in December 1938 or January 1939 he understood she 
,·1ould proceed with the divorce. She had money to finance a lawsuit 
uecause he had given her :,,,20 ,ooo. (?.. 20-22). 

In California he worked for General li.otors and Douelas Air
craft. 1lithin a year he married one Lela L. Autler thinking that he 
had been divorced. ;Ihen his wife caused trouble at work for him be
cause of this marriage he retained a lawyer, ldlan E. Ryan, and procured 
an annulment of the Autler marriaee. He entered the Army, apparently 
as an aviation cadet, but he corresponded with Judge Ryan and both of 
them made every effort to effect a settlement with his wife. Despite 
this, she complained to the comrnandine officer of I..arana Army Air Field 
about his failure to support her and the children and as a consequence 
of this complaint he made an allotment of w80 or.~90 to her. ~he refused 
it, however, and returned it to the Office of Dependency Benefits. In 
February of 1944 he saw Judge Ryan about the divorce but it did not 
materialize when he rejected her lawyer I s terms. Subsequently he saw 
Judge Ryan again and on this occasion he signed 11 a servicemen's waiver 11 

and a power of attorney, the latter for the purpose of retaining Hew 
York counsel, if necessary. Approximately one week before his marriage 
to r.;iss Short he telephoned Judge Ryan I s office and spoke to some 
individual whom he thought was Judge Ryan and whoo indicated familiarity 
with accused '.s matters. He told this person that he wanted to reC1arry 
and asked him about the status of the divorce proceedings., The reply 
was that accused bad been divorced. Later on, Tihen he received a 
letter from Judge Ryan stating that he had received no such call he 
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voluntarily showed this letter to the trial judge advocate. He 
had heard from his mother and father prior to his entry into mili 
tary service that Vernadee Bailey had remarried (R. 41, 42) and 
supsequent to July 1944, he understood that she had obtained a 
divorce apparently because of information written to him by.his 
parents (R. 23-26, 301 38, 39). He subsequently testified that the 
sole basis for his belief that he had been divorced was the information 
he received during the tele_phone conversation with an individual whom 
he thought was Judge Ryan (R. 4'J, 44). 

On cross-examination and examination by the court the ac
cused stated that he kr.ew in July of· 1944 that he was not divorced,. 
having-been so advised at that time by Judge Ryan. His association 
with the latter began in 1940 and from then to the present he had 
talked with him-personally- al:fout forty times and on the telephone about 
ten times but he co~ not recognize his voice. The telephone call was 
collect, had been made from the residence of Miss- Short in her presence, 
and she had been fully advised of his prior marriage. It was customary 
for him to call Judge Ryan collect and he would be billed for the charges. 
_No bill for this call had ·been presented to him as yet, but on redirect 
examination lie stated that Judge Ryan was still retained.by him and 
still working on his case. The day before the trial was the first time 

-that he had tried to get a record from the telephone compant of the 
call but because the charges had been reversed "the slip" had gone to 
Los Angeles. On redirect examination he stated he did not know that 
such a·record would be necessarY until very recently" (R. 26-35, 42, 45). 

The accused never checked with the Clerk of Oswego or· Onondago 

Counties, New York, to determine whether a divorce had been granted and 

he was never served with notice or any divorce action brought by his 

wife. He knew that the divorce action he initiated in July of 1944 bad 

never been·completed (R• .'.34) • 


. On 23 August 1944 he talked with the Personal Affairs Officer 

about a letter from Vernadee Bailey in which she requested support for 

the children. He did not remember whether he had said at that time 

that he had been divorced. He did admit that he "had been the husband 

ot Vernadee Bailey• but •there wasn't very much said on that, because 

the sole import or the letter was that she was _requesting support tor 

the children.• During this interview be did not mention his recent· 

marriage to Miss Short (R. 45-46). · · 


The accused's instructor, who had known him tor- two or three 
months, testified that he was •above average" as a student and a :{>ilot 
and ·he was "the most eager student• the witness had in his class (R. 47). 

A classmate ot the accused, a lieutenant who had known him tor 

about one year, testif'ied that the accused's reputation for truth and 

veracity was •o! the very best• (R. 50). _ ' · . -. 
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5. Bigamy has long been recognized as an offense under Article 

of War 96 without reference to state laws (CM 245278, ~, 29 B.R. 

15.3; CM 256886, Wilber, .36 B.R• .37.3). It is committed when one party 

enters into a contract of marriage while a former marriage of that 

party still exists undissolved·and the spouse of that marriage remains 

alive (Dig. Op. JAG, 1912-40, sec. 454 (18); Wilber case, supra). The 

evidence here fully establishes· the essential elements of the offense 

alleged and the only question is whether or not accused has presented 

a valid defense thereto. 


In a majority of the civil jurisdictions in this.country it 

is no defense to a charee of bigamy that the individual had an honest 

but erroneous belief, based on reasonable grounds, th;at the first mar

riage had been dissolved. A minority of the jurisdictions, however, 

recognize such a defense. It appears that the minority view, most 

salutary for an. accused, has 9een adopted by The Judge Advocate Geheral 

at least when the second marriage is performed in 4 jurisdiction where 

such a defense is recognized (Dig. Op. JAG, 1912-40, sec. 454 (18); 

CM 245510, Carusone, 29 B.R. 195). 


. g 

To support such a defense accused testified that he had re

ceived letters from his parents indicating his first wife had.obtain~d 

a divorce and that while in Roswell, New Mexico, and in .Miss Short's 


.presence he talked on the telephone with some individual whom he assumed 
to be Judge Ryan, his California lawyer, who advised him that his wife 
had obtained a divorce in New York. Accused produced no evidence to 
corroborate his testimony. Indeed, he stated that he subsequently 
discovered that he had not in fact talked to this lawyer on the telephone 
but produced no corroborating evidence either as to the phone call itself 
or as to the person to whom he had spoken in the-small law firm. Further
more, the accused's testimony is contradicted by his own statement made 
a few days after his marriage to Miss Short and when he was· being 
questioned about a letter received by military authorities from Vernadee 
Bailey in which she complained of accused's failure to support her and 
their children•.At that time accused's bigamous·situation was not under 
investigation and during the questioning accused admitted he was married 
to Vernadee Bailey but that he was attempting to secure a divorce. In 
view of the foregoing the court·was justified in disbelieving accused's 
testimony and in concluding that his defense had not been established by 
sufficient credible evidence. · 

However, even if accused's testimony commanded full credence, 
it was insufficient as a matter of law to establish his defense, assuming, 
without dectding, that the minority rule is here applicable. A belief 
that the ff?."st marriage has been terminated is no defense unless it is 
an honest belief baaed upon reasonable grounds or unless accused has 
exercised "reasonable diligence to ascertain the truth" of the facts 
on which bis belief is founded (Dig. Op. JAG, 1912-40, sec. 454 (18); 
CM 245510~ Carusone, 29 B.R. _195). Accused admitted that his belief 
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was based solely upon the information he received during a telephone 

conversation with a person whom he thought,to be, but who was not, his 

lawyer. He apparently did not rely upon the information he stated he 

received f'rom his father and mother probably because, as his testimony 

also shows, he was told by- them before he entervd military service that 

Vernadee Bailey had remarried which information, if it had been given 

him, was clearly erroneous. Without other basis for his belief than a 

telephone conversation with a person whose voice he could not identify 

but whom he thought t.o be his lawyer and without obtaining any veriri 

. cation f'rom the court supposedly awarding the decree, accused promptly 
entered upon his second marriage. In our opinion these tacts tall tar 
short of establishing that accused had reasonabie grounds upon which to 
base his belief or that he exercised reasonable diligence to ascertain 
the truth or the tacts on which he based his belief. The evidence is 
sut.t'icient to sustain the finding or guilty of the Specification. 

6. War Department records show that the accus.ed will be 'Zl years 
of age on 14 June 1945. He is married and has one child. He denies 
paternity of his wi.t'e's second child. He completed three years of 
high.school and thereafter worked for Douglas Aircraft and General Motors. 
He entered the Army as an aviation cadet and was commissioned a second. 
lieutenant, Arm;y or the United States, on 8 February 1944; following 
his graduation from Arm;y) Air Forces Pilot. School, Fort Sumner, New Mexico, 
and was ordered to active duty the same date. ·· · 

7. The court was.. legally constituted and had jurisdiction of 

tqe accused and the subject matter. No errors injuriously af.t'ecting 

the substantial rights or the accused were committed during the trial. 

In the opinion or the Board of Review the record of trial is legally 

sut.t'icient to support tha findings of guilty.and the sentence·and to 

warrant confirmation or the sentence. Dismissal is authorized upon 

conviction ot a violation ot Article or War 96. 


~"UM//~., Judge Advocate. 

·&:,£,fl£-~ /t L-~ Judge Advocate. 

·7-f2...,..................-.:a;;............:..w~~,.;i..:ia:,. __, Judge Advocate. 
~ =:;;;_• 
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SPJGH~M 272642 1st Ind 

M~R 06. 1945Hq 	ASF, JAGO, i1ashington 25, 'n•. 
TO& The Secretary of War 

1. Herewith are transmitted for the action of the President 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Percival Dee Bailey (0-~67727), Air Corps. 

2. I concur in the opinion of the Board of Review that the . 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
I recommend that the sentence be confirmed but that the forfeitures 
and confinement be remitted and that the sentence as thus modified 

'be carried into execution. 

3. Consideration has been given to the inclosed letters from 
accused's father, Dr. Percival D. Bailey and Lynn N. Peterson, Bsq., 
both requesting clemency. 

4. Inclosed are a draft of a letter for your.signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

--i....J........--r"- ~ -::::,_ - ,~~---..........._..... 

5 Incls 	 MYRON C. ORA.I.ER 

l. 	Record of trial Major General 
2. 	Ltr fr PD Bailey, The Judge Advocate General 


18 Jan 45 

3. 	Ltr fr LN Peterson, 


30 Jan 45 · 

4. 	Dft ltr for sig S/l'i 
5. 	Form of action 

(Sentence confirmed but forfeitures and confinement remitted. 

G.C.M.O. 157, 24.Apr 1945) 


• 	 I 
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10.R DEPARTMENT 
Army Service Forces 

In the <>£tic• of The Judge Advooa te General 
(351)Washington, D. c. 

SPJOK 

CM 272733 15 JAN 1945 


UNITED STATES 	 ) FOURTH AIR FORCE 
) 

Trial b7 G. C .M. , convened atT. 	 ) 
Lemoore Arrq Air Field, Lemoore,) 
C&lifornia, 16 December 1944.Second LieutenantHov&BD D. 	 ) 
Dismissal.BJRHAM ( 0-766850), Air Corpei. ) 

OPINION ot the BOA.RD OF REVIEW 
LYON', HEPBURN and MOISE, Judge Advocates. 

1. 1'ba reeord ot trial. in the case of the oftieer named aboTe has 

been exam.iu.d by" tJ:i. Board of Revie,r and the Board, submits this, its 

opinic,n, .to '1lie Judge Advocate Generil. 


2. f"...ie accused was tried upon the .following Charge and Speci.fi 

cat1on 1 


CHll!GE a Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Howard D. Burham, 461st Army 
lli Force Base Unit., did, without proper leave, absent himself" 
.troa his organization and proper station at, Lemoore Army Air 
Field, Lemoore, California, fran about 14 November 1944, to about 
22 November 1944. 

He pleaded guilty' to and was_.found guilty- o:t the Charge and Speciticat\,on. 
Erl.dee• of OM prni.Olta comiotion. was introduced of lll&ldJ1g an untrue 
official report that he had engaged in a .fonnation flight, in violation o:t 
Article of War 96, tor which ha "WBB sentenced to forfeiture o:t t7S pay per 
month for a period of five months. In this case he was sentenced to. be 
di8Dliued the service. The reviewing authority approved t.Jie sentence and 
torwarded the l"ecord of trial tor action under Article o:t War-48. 

3. '!.he acQUsed having been .tu~ advised as to t.Jie meaning and et.feet 
. o.t such a p1ea, entered a plea o.t gui1ty to the Charge and Specificstion. 

The record.contains n~ evidence tort.he prosecution. The accused did not 
testU,,, but through his de.tense counsel made an unsworn statement as 
f'ollonz 

"Be has been in the llilitary Serrtce since September, 1942, 
entering the Service as an ATi.at.ion Cadet, receiving his carmission 
as Second Lieutenant at Pecos, Texas on February, ~944. He served 
as a ~ instructor at Dougl&s, Arizona for a period o:t about 
six months. and. then as aent w Lemoore A1'JJ£1' .A.ir Field. While at 
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Douglas., Arizona he received a court-martial and a sentence or 
a tine tor a period o.r six months for a violation o.r the 96th 
Article of War. Arter arriving at Lemoore Army- Air Field, he 
received ::woi:-d or a situation at Albuquerque, New Mexico that 
required his personal attention. The situation was such that it 
caused him much mental anxiety and clouded his better judgement. 
He further wishes to state that a reason for msking this state
ment as an unSW0m statement is that it subjected to cross-examin
ation, it would place him 1n such a position ot revealing details 
of the si'tu.ation at Albuquerque and making public such items as 
involving the honor or persons not directly subject to llilitar;y 
law am placing their honor in jeopardy." (R. 6). 

'While it is true that the plea or guilt,- admits the facts set forth in the 
Specification and supports the finding of guilt,- (Cll 228148, Green, 16 B.R.., 
p. 94)., it has always been deemed to be a better practice tor the prosecu
tion to present a prim.a facie case against accused by competent evidence 
notwithstanding the plea (CLC 2,36.359., Tindell, B.R. 22., p·• .390). · 

4. War Deparbnent records disclose that this of.ficer is 24 1"9ars of' 
age., married and has one _daughter. He was born 1n Washington, Iowa., is a 
h~h school graduate and attended Washington Junior College for one and one
half years. Lnmed.iately before entering the service, he iras engaged as a 
meter reader and electrician's helper by Iowa Southern Utillties CQnparty., 
Washington, Iowa. He entered the service as an aviation cadet on 17 April 
1943, 'WBS appointed a second lieutenant, Arrq of the United States., Air 
Corps., on 8 February 1944, and entered on active duty- the same day. 

s. The court was legal:cy, constituted and had jurisdiction· of the 
person and the offense. No errors injuriously affecting the substantial 
rights ot the accused ,rare camnitwd during the trial. In the opinion ot 
the Board ot :Renew the record of trial is legally sufficient to support 
the finding or guilty- and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation ot · 
~rticle of.War 61. 

Judge .Advocate. 
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SPJGK - CM 27'2!'133 1st Ind 

Hq ASF• JAGO, Washington 25, D. c., JAN 18 1945 

1'0.i The Secretary o:t War 

· 1. Herewith transmitted :tor the action of the President are the 
record·o:t trial and the opinion ot the Board ot Review in the case ot 
Second Lieutenant Howard D. Burham (0-766850), Air Corps. 

2. I concur in the opinion o"t the Board ot Review that the record 
or trial is legally suf'ficient to support the finding of guilty and the 
sentence and to 118.rrant confirmation thereof. The prerloue conviction .. 
of the accused together with his present absence without lean demon
strates a lack o:t responsibility inconsistent with his position as an 
o:tf'icer of the Ariqy of the United States. I recommend ,t.hat the sentence 
be confinned and ca?Tied into execution. 

3. Inclosed are a draft ot a letter tor :rour signature tra.namit
ting the record to the President .for his action and a .form of Executive 
action designed to carry into effect the recormnendation hereinabove made, 
should such action meet with approftl. 

~ Q _Q__._ __,.p.___ ... 

3 Incls MYRON C. CRAMER 
1. Record of trial Major General 
2. D:rt. ltr. sig. Sftr The Judge Advocate General 
3. Form of action 

(Sentence confi:med. G.C.M•.O. 95, 24 liar 1945) 
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V[AR DEPART!,iENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
. C1I 272772 . 24 )AH 1945 

) SACRAMENTO AIR TECHNICAL 
UNITED STATES ) SERVICE COMMAND 

) 
v. ) Trial by G.C.M., convened at 

First Ll.eutenant R.H. MORGAN 
) 
) 

Air Service Command Training 
Center, Fresno, California, 

(0-560145), Air Corps. ) 9 December 1944. Dismissal. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, 0 1 CONNOR and GOLDEN, Judge Advocates_ 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General.· .. . 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that First Lieutenant R.H. Morgan (i.o.), 
4128th Army Air Forces Base Unit, Base Administration, 
Section A,.then of the 347th Service Group,.did without 

·proper leave absent himself from his station at Air 
Service Command Tr.aining Center, Fresno, 2, California, 
~rom about 5 September 1944 to about 12 November 1944. 

He pleaded guilty to and was found guilty of the Charge and Specification. 
He was sentenced to be dismissed the service and "to pay to the United 
States a fine of $1000.00". The reviewing authority approved the.sen
tence but ren~tted that portion thereof providing for the payment of 
the $1000 fine and forwarded the record of trial for·aetion under Article 
of War' 48 • 

3. ·The evidence for the prosecution, supplementing the accused's 
plea of guilty, consists of proper documentary evidence, which was ad
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mitted "Without objection and shows the accused's unauthorized absence as 
alleged (R. 7; Ex. A). 

4. The accused, after explanation of his rights as a vii. tness, elected 
to make an unsworn statement tl".roug;h his counsel .(1. 7). The statement 
is as follows: 

"Lt. n. H. :Jorgan is twenty-ei6ht years of Age. !~e was 
born and reared in a small Texas town. He graduated from 
high school at an early age. After this graduation he worked 
at odd jobs for a couple of years, an:i then joined the Army. 
His boyhood instead of being remarkable, to the contrary was 
very ordinary. In his early rr.anhood. his efforts when directed 
seemed to accomplish any task w.i.th remarkable facility, but 
without supervision his deeds were negligible. Because 0£ 
this apparent lack of initiative he floundered around for some 
time and finally became a. member of the armed.forces in 1935. 

"As a soldier, horgan served three enlistments. The first, 
a short term of sixteen months, which culminated by his en
listment fer overseas service. This overseas service was 
perfonned in the fm.llipine Islands. He became a Corporal 
and at the end of two years service returned to the United 
States for discharge in the summer of J:939. In the Fall of 1939 
he again re-enlisted, arp at the time of Pearl Harbor three 
years and two days ago, he was a Tech Sergeant and was assigned 
as Personnel Sergeant ?.:Iajor at ;linter Field, California. Soon 
after the declaration of war he was ordered to Officers' 
Candidate School. He did not apply for Officers' Candidate 
School, and when the orders came he did not want to accept , 
the appointment, but this was tho second class at the school 
and he was required by the exigencies o~ the service to attent 
though he protested this as~ignment. 

. 

11Thus, his period of enlisted service was teminated. 


luring the six years of his enlisted service he earned the 

Good Conduct :,:edal and was never gi.ven punishment under the 

104th Article of War or.court-martialed for any offense. 


11At Officers' Candidate School, because of his intelligence 
and experience, the vrork which so many found difficult was 
relatively easy for 1,:organ, and he graduated high in his class 
of nine hundred. 

11tt. H. H. tiorgan was ~om into the service as a Second 
Ll.eutenant and became an officer in tr.e anny. He found himself 
to be a very perplexed individual. In his own words he felt 
like ·a fish out of w2ter. He was, he said, used to·working 
and taking orders and not accustomed to supervisory effort 
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and the gi. ving of orders. To say that he was unhappy in his 
position would be a gross understatement, for his change of 
status constantly weighed upon his mind and became an obsession. 

. . i 

"His first duty assignments wer.e as Adjutant and Personnel 
Officer, and for a brief period when Cuaraco and Aruba were 
consolidated he served as Administrative Inspector. He knew 
the requirements of these jobs but was unable to secure much 
assistance from his subordinates and as a consequence he per
formed the required details personally. These assignment 
were, for a period from August 1942 to 15 June 1944, at stations 
in the Carribean Defense Area. For this perfor:nance he was 
rated 1Superior 1 fj.ve times and 1:SX:cellent 1 twice. On 6 June 
1943, he was promoted to the grade of F.i.rst Lieutenant. During 
all this period of performance, "he we.s unhappy vd.th his status 
.as an officer. He found compensation in the work that he was 
doing and stayed with it dilii;cntly. !-!e was in a fa:ni.liar 
field, but try as he would, he always felt that he woulci have 
been better satisfied to have served in a capacity as an 
enlisted rr~n and knew in his ovm mind that he could have been 
of more benefit to the armed forces in that capacity. On 
return from ove:rseas duty, there was a considerable period of 
time when he had nothing to do. He applied i'or Flexible· 
Gunnery School for he felt that t.½is v10uld give hi.'Il an outlet 
for self-expression which he was finding more difficult as 
the months went by. Some two weeks.pr-lor to his delinquency, 
he was assiened to the 347th Service Group as Personnel 
Officer, but the only duties required of him were to keep 
a·roster of Duty Officers and to occasionally prepare an 
examination for the enlisted men in the Personnel Section. 

"Two days prior to his delinquency his best friend 
received orders to report to :Fle:x:ible Gunnery School. He 
learned that his own application- had been turned down. Deep 
in the throws of despondency, he absented himself and sougnt 
refuge from his beleaguered mind. · 

"Ever conscious of the effect of his conduct, end not 
havin~ found arw relief in his 1<1seless wanderings, he returned 
to this 5tation to face vih.at he knew was inevitable" (R. 7-10). 

5. The Specification alleges that the accused absented himself 
without· proper leave from his named station .from about 5 Septe:nber 1944 
to about 12 November 1944. The elements of the offense of absence vii th
out leave, which is violative of Article of Tlar 61, and the proof req,lired 
for conviction thereof, accordinz to applicable authority, are as 
follmvs:. ' 

Iii} * * (a) That ths accused absented himself from his com

mand,***, station, or camp for a certain period, as 
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alleged, and (b) that such absence was without authority 
from anyone competent to give him leave" (MCi'l, 1928, 
par. 132). · 

The evidence adduced by the prosecution conclusively establishes 
the accused's unauthorized.absence as alleged and abundantly supplements 
his plea of guilty which alone would warrant the findings of guilty as · 
made by the court since it does not appear that such plea was improvi
dently entered. The matters contained in the accused's unsworn state
ment exclusive of the admission of the offense charged do not constitute 
evidence and sound not in defense but only in mitigation. All of the 
evidence and the accused's plea of guilty, therefore, beyond a reasonable , 
doubt support the court's findings of guilty of the Charge and its Speci
fication. · 

6. The accused is about 28 years old and single. 'War Department 
records show that he has had enlisted service from August 1935 to ApriJ 
1939 and from October 1939 until 24 June 1942 when he was conmissioned 
a second lieutenant upon completion of Officers' Candidate School. Since 
the latter date he has had active· duty as an officer and was promoted-to 
first l~eutenant on 6 July 1943. On 10 October 1942 he was punished 
under Article of War 104 for four days absence without leave and on 15 
August 1944 he wa~ punished under the same Article for wrongfully using 
a government vehicle for his own purposes and making a false statement 
regarding such use. · · 

?. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. For · 
the reasons stated the Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty of the Charge 
and its Specification, and the sentence as approved bf the reviewing 
authority, and to warrant confirmation thereof. Dismissal is authorized 
upon a conviction of Article of War 61• 

. ~ 

Judge Advocate. 
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SPJGN-ci( 2?'Z772 1st Ind. 

HQ ASF, JAGO, Vjashington 25, .D. c. JAN aO1945 
TO: The Secretary of War. 

1. Herewith transmitted for the action of the ·President 
are the record of trial and the opinion of the Board of Review in 
the case of F.lrst_Lieutenant R.H. Morgan (0-560145), Air Corps~ 

2. I concur in the opinion of the .Board of Review that the 
record of. trial is legally su.ff'icient to support the findings and 

· sentence as approved by the reviewing authority a"l.d to warrant_ con-. 
fi~tion thereof., I recommend that the sentence as 'approved by the 
reviewing authority be confirmed and ordered executed. 

3. Inclosed are a draft or~ letter for your signature, trans
mitting the record to the President for his action., and a .fonn o.f 
Executive action designed to carr.v into effect the foregoing recom
mendation, should such action meet with approval. . / . , 

~ .. ~o 
-~-.... 

. . : -_ . /_; .· 
. . . 

3 Incls. MYRON C. CR.AMER 
Incl 1 - Record of trial .Maj or General . 
Incl 2 - D.f't~ o.f ltr• .for The Judge Advocate General 

sig. Sec. of War 
Incl 3 - Form of Executive 

action 

(Sentence as approved by' reviewing authority confined. 
· G.C.K.O•. 123,' S .A.pr 1945) . . ·. · ·· . , . 
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WA.R DEPARTMENT 
Artlf¥ Service Force, 

In the Office ot The Judge Advocate General 
Washington. D.C. (361) 

SPJGX 
CK 272944 19 JAN 1945 

U N I T E D S T A T E S 	 ) INFANTRY REPLACEMENT TRA.IJIIIG CENTER 
) Camp Blanding. ,Florida. 

v. 	 l) .) Trial by G.C.M., oonTened at Camp 
Private $.Al( A. WILBURli Blanding. Florida, 29 December 
(44020506) • Comp8.llir F, - li44. Di1honorable di1ch&rge and 
197th Infantry Trainizlg confinem.eJ?t · tor ten (10) year•. 
Battalion, 61,t Infantry )) Disciplinary Barrack,. · 
Training RegimeJ?t. 

-----~------~---------~-----HOIDING by the BOA.RD OF REVIDf 

. LYON, REPBURB and )l)IS:S, Jwige .4dvooa.t~•• 


1. The record of tria.l in the oue ot the aold.ier named aboTe hu 
been e~amined by the Board ot Review. 

2. The accused wu tried upon the following Charge and Speoificationa 

CHARGE• Violation ot the 96th Article ot War. 

Speoificationa In tha.t Prin.te Sam J... Wilburn, Compaey "F",. 
197th Infantry Training Battalion, 61st Infantry Training 
Regiment, Camp Blanding, Florida., did, at Camp Blanding, 
Florida, on or about 8 December 1944, willf'u.ll;r Jll&im him• 
aelf in the toot by •hooting himaelt with a Ri11.e, ll-1, 
,.30 cal., thereby unfitting himaelf for the tull perform
ance of military aerTice. 

He pleaded not guilty" to and wu found guilty ot the Charge and ita Speci• 
tioatiOA am wu aentenoed to be diahonorabl7 dboharged the urTice, to· 
forfeit all pq and allowanoee due or to beo0111e due, and to be confined at 
hard labor f'or ten ;year,. The reviewing authorit7 approved the aentenoe, 
deaignated the United State• Diaoiplinar,y Barraob, Fort Leavemrorth, 
Kanau, a.s the place ot confinement, am tonrarde4 the record. ot trial f'or 
action under Artiole ot Wa.r 60f. 

3. The eTidenoe is legally- auttioient to aupport the finding ot guilt,', 
'J.'he only-. question requiring oondd.era.tion ie the legalit;y ot the period of' 
confinement. Aoouaed we.a not char~ with the commiaaion ot the crime of' 
aqhea under J..rtiole of' War 93, but with the oommiuion of the militar,. 
otfeme ot eelf'•:inaW.ng, in Tiolation of' Article of' War 96. The gravamen 
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ot the latter offense 1a the willful unfitting of oneself by aelf•ini'lictecl 
wounds for the .full pe.rformanoe ot milita.17 aervice (CK ETO 1161, Water•J 
CK 26821T, Dunc~ Mt.yh•, on the other haDd, ia described in the l4&nual 
for Courta-»artial, 1928, paragraph 149.!?,, page 167, u 

"• • • a hurt ot a;ny part. ot a man'• body whereby he ia rendered 
len able, in fighting, either to defend himael.f or to annoy hia 
adversary. (Bishop.) • 

"Thua it is ~hem to put out a man'• eye, to out off hb hud, 
or his foot or finger, or even to knock out a f'ront tooth, as theae 
e.re members which ha may use in .fightingJ but it ia othenriH it 
either the ear or noae 1a out off or a ba.ok tooth knoolced oft, u 

· thea~ injuries merely disfigure him. (Clark.) 
"••• A peraon ini'lioting auoh a hurt upon himaelf ii guilty or 

this offemeJ •••",. . 

It is apparent that~ aelf-ini'liGted wounda may temporarily render the 
offender unfit tor the tull perfonnanoe of militU7 Hrvioe without being 
ot so serious a nature as to oonstitute :mayhem. In the present cue it 
was established that aoouaed shot oft a part of the great toe on his lett 
foot and at the time of his trial, exactly- three weeb later, wu so far · 
incapacitated as to "fall in the limited service eategory" (R. 11). Ao
cording to the vien. of the medical officer who teatified for the proeeou
tion, had thu toe been completely ahot off "then he /joouaed.7 would be 
disqualified tor moat aey- type of military aenioe".,. but "lmder existiug 
comUtions" ht m&y within three month• be •qua.lilied for tull miU.tary 
duty• with a ~ey good probability that i't "f!he woUDllJ will heal in a 
proper me.nner~ (R. 12,13). Aoouied'• injuey. therefore, is not of suoh 
a nature or extent u to amount to mayhem., but more olosely reeemblea those 
injuriea inoluded in 18 United Statea Code, 462, which provideu 

11Ma.iming. Whoever., with intent 1.o me.bl or diatig11re., ahall 
out, bite, or olip, the nose, ear or lip., or oat or disable the 
tongue, or put out or destroy an f1Y8• or cut off or diaable a 
lillb or &:D.7 other member ot a.nother peraonJ or whoever, with like 
intent, ahall throw or pour upon another person, ~ scalding hot 
water, vitriol., or other oorrosiTe aoid or aQbatanoe wha.teTer, 
ehall be fined not more than ,11000., or imprisoned not more than 
1ev8ll 7e~a, or both". 

. No iuxhlum punishment is presoribed for the ottenu of aelf-•b1ng 
under Artiole of War 96, ,nor for aiv closely related. ottenae. Being purely 
a military offeme, there b no Federal statute of general applioatiou or 
law ot the Distriot of Columbia defining the offense and fixing the period 
of oon.finem.ent (CJ[ 268211, Duncan). Under an opinion rendered by' The Judge 
.Advooate General (SPJGJ' 1942/2425., 9 June 1942) where the ult-inflicted 
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woulld a.mounts to mayhem and a.couaed is charged with that offense, the 
maximum sentence that may be imposed upon conviction is ten yea.rs, which 
is the limitation plaoed by Title 22, Section 506, Code of the Diatriot 
of Columbit., on the punishment for the crime of mayhem. On the other 
ha.nd in CY NATO 464, McKende, the Board of Review held that where there 
waa added to the regular specification charging self-maiming (Form 162, 
P• 257, MCM, 1928) an allegation, properly supported by the evidence, 
that the woullds were inflicted by a.ccused upon himaelf with intent to 
avoid hazardous duty, a more serious offense than ordinary self-maiming 
was che.rged, that accused's misconduct waa assimilable to miaoonduct be
fore the enemy as denounced by Article of War 75, end that, therefore, 
there was no limit to the.imposable punishment. The preaent charge does 
not fall within either of theae categories. In the absence of a.ey preno·.w 
determination of the matter, and of &.lJ1' other prescribed guide, it is · 
necessary to resort to the "custom of the service" to determine the e.ppro• 
priate :ma.xi.mum punishment (1£:M'., 1928, par. 1042_). • 

the Board of Review in CM 199369, Davis (4 B.R. 37), aptly ex
preased the principle that, 

11It is the custom of the senioe, where no limit of punish
ment for an offense is specifically prescribed in the ExecutiTe 
Order, to follow Congressional expreaaion of llhat constitutes 
e.ppropriate punishment". 

Applying this rule to the fa.eta in the present oa.u, the Board ii 
of the .opinion that the injury which accused inflicted upon himaelf' beara 
a more lllarked resemblance t.o the type of injuries described in 18 United 
Sta.tea Code 462 tha.n to mayhemJ and that, therefore, the maximum puniah
ment prescribed in this Federal statute, namely seven years, should serve 
as a guide where the self-inflicted wounds are not of such an extent aJld 
nature aa to oons titute mayhem., and there are no ad.di tion&l. elements which 
may re:nder the offense, as charged and eatablished., a more serious one 
than that oontemplated by the form of specification uaed in the present 
oa.ae. 

4. For the reasons stated., the Board of Renew holds that the record 
of firial is legally auffioient to support only ao much of the sentence u 
involves dishonorable discharge., forfeiture of all pay and allowance• due 
or to becane due, &nd oonfinement at hard labor for aeven yeara. 

Judge AciTooate. 
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iUR Nt345 

~ ASF, JAGO, We.ahington 25, D.C., 

TOI CG, Int Repl Tr Cn, Camp Bla.Ddillg, Florida. 

1. In the oue of Private Sam J.. Wilburn (44020506 ), Comp&J:11' F, 
197th Infantry Training Battalion,_ 61st Infa.ntry Training Regiment" at• 
tention ia invited to the foregoing holding of the Board ot Revi• th&t 
the record of trial is legally auffloient to support only ao muoh of 
the sentence as involves dishonorable diaoha.rge, forfeiture of all pq 
and allOWIUlOes due or to become due, aDd oonfi.ll.9ment at hard labor for 
seven yeara, which holding is hereby· approved. Upon a.pproT&l of only 
so muoh of the aentenoe a.a involvee dishonorable diaoharge, torte! ture 
of all p~ and allowanoea due or to become due, and oontinement at ha.ri 
labor for a even years, you will have a.uthori ty to order the execution 

· ot the modified sentence. 

2. When oopies of the published· order in thia oue are t'orn.rdecl 
to this office they. should be aooompanied by the foregoing holding and 
this indoraement. For oonTenience of reference and to facilitate at• 
taching copies of the published order to the reoord in this oue, pleue 
place the tile number ot the record in brackets at the end or the pub
lished order, as tollon1 

(CM 272944); 

..... 

MYRON C. CRAMER 
llajor General 
The J\nge Advocate General 

l Inol 
Record ot trial 

' . 
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Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGQ-C".l Z73060 
2 ~ 1945 

U N I T E D S T A T E S ) ANTILLES DEPARTl{&i.'lT 
) 

v. ) Trial by G.C.M., convened at 
) APO 850, c/o Postmaster, 

Second Lieutenant FRANCISCO ) Hiami, Florida, 7 December 
CARRILLO (0-1320099), Infantry. )• 1944. Dismissal and total _ 

) forfeitures. 

OPDJ'ION of the.BOARD OF.REVIE« 
ANDP.E°llf.::>., FF.ED.ERICK and BIERER., Judge Advocates 

1, The Board of Review has examined the record of trial 1n the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CH.AF.GE I: Violation of the 61st Article of war. 

Specification l: (Finding of guilty disapproved by the 

reviewing authority). 


Specification 2: In that Second Lieutenant. Francisco Carrillo., · 
2702nd Engineer Dump Truck Company., did., at Salinas 
Training Area, P.R., on or about 5 October 1944 fail 
to repair at the fixed time to the properly appointed 

·place of. assembly for the purpose of standing reveille · 
.t'ormation with his organiza_tion. 

Specification 3: (Finding oi' guilty dis.approved by the 

reviewing authority). 


Specification 4: In that Second Lieutenant Francisco Carrillo., 
2702nd Engineer Dump Truck Company., did., at Salinas 
Training Area, F°.·R•., on or about 9 October 1944 fail 
to r.epair at the proper time to the appointed place o.t' 
assembly for the purpose o.t' standing reveille .t'ormation . 
with his organization. 
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Specification 5: (~otion for finding of not guilty 
sustained). 

CHARGE II: Violation of the 96th Article of War. 

Specification l: (llotion for finding of not guilty sustained). 

Specification 2: (Finding of guilty disapproved by the review
ing authority). 

ADDI'fIONAL CF.AR.GE: Violation of the 61st Article of war.· 

Specification~ In that Second Lieutenant Francisco Carrillo, 
Company •c•, Replacement Battalion, Unit Training Center, 
APO #850, c/o Postmaster, :Aiami, Florida, did, without 
proper leave, absent himself from his place of duty; to 
wit: The School for Bakers and Cooks., l~ess Supervisors 
Course, .A:PO #846, c/o Postmaster, Miami, Florida, from on 
or about 0800, 25 October 1944 to on or about 0800, 26 
October 1944. · 

-
He pleaded not guilty to all Charges and Specifications. A motion for 
a findi.~g of not guilty as to Specification 5, Charge I, a.Rd Speci
fication l, Charge II, was granted (R. 31). Accused was found guilty 
of the remainj_ng Charges an~ Specifications. No evidence 0£ previous 
convictions was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The review
ing authority disapproV'ed the findings of guilty of Specifications 1 and 
3,·Charge I, and Specification 2, Charge II., ap9roved the sentence and 
forwarded the record of trial-for action under Article of War 48. 

3. The only evidence for the prosecution., as to Specifications 2 
and 4, Charge I, is the testimony of Captain William c. Buchanan, ac
cused's company commander, that accused was aabsent at reveille• on 
5 October 1944 and that 9 he was not present at reveille• on 9 October 
1944. Captain Buchanan n1ooked for• accused aafter he was absent•; and 
.on 	one of these occasions ha .::.nd Lieutenant ~cCollum went to accused's 
tent and •awoke him up.• The organization had an appointed place of 
assembly, and accused knew the place. The ~i.tness and the rest of the 
organization •must stand reveille formation.• No entry was made on.the 
daily sick report of the organization for 5 or 9 October concerning ac
cused (R. 15-1?). ' 

The evidence as to the Specification of the Additional Charge snows~ 
that accused reported officially for instructions to Major Geort:e 
Mironoff, Commandant of the School for Bakers and Cooks, APO 846., on 
24 October 1944 (R. 26, 23, 29). At 8:00 a.m. on 25 October 1944 
Major Mironoff called the roll of student officers. Accused failed to 
answer when his name ,,as called, and was not present in the classroom. 

2 
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He was also absent from the afternoon class (R. 2S). Major I,!ironoff 
caused a diligent search to be made. He sent a captain to look for 
accused., and instructed the first sergeant to call the hospital 
at San Juan to see if accused had been admitted there., but they 
failed to learn anything about accused. The prosecution introduced 
without objection extract copies of the morning report oft.he school 
for 25 October·1944 showing accused nnuty to AWOL 0800.,11 and for 26 
October 1944 showing accused 11 1.:.'iOL to duty 0800• (R. Z7-30; Pros. Ex.s. 
1 and 2). No entry appeared on the daily sick report concerning accused 
'on 25 October., and. nothing appeared on the morning report for that date 
relative to any sickness of accus~d (E. 29-30). On 26 October., accused 
reported to :Iajor l!.irono££ and, when asked the reason for his· absence, 
replied that he had been sick (R. 29). · · 

4. The accused, after having his rights explained to him by the 
law member, declined to mai<e any statement (R. 37). 

For the defense, CaptAin I~anuel E. Paniagua, Medical Corps, testi 
fied that he had been a attendant physiciart' to accuscld., who had been . 
a patient in the hospital from 4 November 1944 to the date of trial., 
? December 1944. Accused had a temperature of.99.2 when hospitalized, 
and was having acute attacks of respiratory infection. Upon X-Ray of 
his chest, his. i:lness was diagnosed as bronchitis, chronic. Accused 
made 11 no marked.improvement that I would consider to discharge him to 
duty11 during tne thirty-four days he was in the hospital. •Probably 
he must have had this condition for a month or six weeks prior to his 
admission to the hospital.• He •could have been ill• around the middle 
of September (R. 31-33). 'l'he disease from which accused suffered mani
fests itself by 11fr·equent exhacerbations (sic) in the form of periods 
of from two days to two weeks of relatively high fever and accentuation 
of all these symptoms, and there is a severe chest cold.a During such 
periods the patient "could be considered as unable to carry on a:ny kind 
of- duty and requires hospitalization.• In the opinion of the witness., 
it is possible that on .25 October 1944 accused ·11might have been sick with 
acute exhacerbations 0 (R. 33). . 

Captain William C. Buchanan., connnanding officer of accused, testi 
fied that at Salinas Training Area accused worked with troops and 
uperi'ormed his work very well in the field. He did a good job handling 
troops. 11 Vihether the witness would care to have ac!cused under his 
orders on the battlefield would depend on his conduct. "He works 
efficiently-a (R. 34-35). 

5. The testimony of accused's company commander to the two absences 
of accused from reveille, and to the fact that the witness and the ·rest 
of the organization "musy stand reveille formationa, was sufficient to 
warrant a finding of guilty of Specifications 2 and 4, Charge I. 

J 
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The evidence,clea.rly establishes the absence of accused from the 

School for Bakers and Cooks from 0800 on 25 October to 0800 on 26 
October 194L~· \'!hila no evidence was introcbced which shavred that accused 
was actually ordererl to attend the school, there is tes:timony that ac-· 

. cused _reported officially for instruction to the conrnandant of the ,school.· 
This evidence, together wit)l,the testimony indicating that accused's 
name appeared on the attendarice roll as well as the morning report 
of the school, is sufficient to show t!'lat the school 1T.1s actually his 
11pJ..a.ce of duty. 11 

Accused lntroduced med_ical testimony indicating the possibility 
that he "l'ras sick on the dates he failed to repair to reveille and also 
on the day· he was absent 'Y"i.thoat l€ave fro:n the school. Ha.jor Miranoff. 
also testified that accused told hiJI\ that he was sick on 25 October, · 
the date of the unauthorized absence. There is a lack of any-definite 
proof, however, that accused_ was sick on th~ part~_cu.lar dates to such 
extent that he was not physically able to report. on a regular sick call 
or have medical assistance summoned to his b~dside' so that his name 
might appear on the proper sicl~ re:iort. Furthermoro., t-h~ cc·..u-t r.as 
not bound to c ~cJ ude that accused was sick at all. There is nothine 
in the evidence c oncernine sic!:r.e:ss to warrant reversal of tho cour'.; 1 s 

'findings. 

6. Prior to pleading to the general issue, the defense pleaded 
former jeopardy i:! l)ar of trial as to Specification 2, Charge I, in that 
accused wa.s restr:.cted on 6 October 1S44 for the offense alleged there-· 
in (R. 8). '.::he c~~rt requested evidence to support the .motion, and the 
defense then showed by Captain Buchanan, accused's company corrunander, 
that Major Princkerhoff, the battaliou c_omm.ander, J:i..ad told him on 6 
Oc-t.ober 1944 that .accused was not to leave the limits of the ca.mp with
out permission. :sjor Brinckerhoff did not state why accused was so 
restricted, but the witness said ,11 I belief" it was because of accused's 
absence f:cc= reveille on ttc 5th of October, and because of an absence 
from duty on 6 October (:t. 9-ll, 35-36). On 13 October accused was 
still under restriction (R. 37). Had accused beeµ· punished un1er 
Article of War 104 for the offense CO!"Jnitted on _5 October, he could. 
not be convicted of and punished for it again; but there i.::: no show
ing that any prelimmary investigation was ms.de, written notification 
of intention to impose punishment biven, written record made, or 
other steps ta.ken such a's are enumerated by the IJanual for Courts
I,~rtial· for punishments under 'that Article of \Var ( 11.C.}K., 1923, par. 
107-109). Nor does the evidence show that the restriction was intended 
as punishnent. It is therefore reasonable to conclude that the restric
tion of accused ,;as merely an. arrest or rest.riction preliminary to 
investigation and ~.irther disciplinary action (CM 201435, Darr, 5. B.R. 
119). · . . . . 

.7. The d.::4:"cnsc coun&er challsn;;c.:! t.re law member for cau·se, stating 
that "the Defense Counsel has information that you haG something to 
do with the accused at the time of the last offense." The law Ir.ember 

4 
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replied that he was not sure vrhethe~ he vras the commanding officer 
of accused at the time of th~ offense, and that he had no previous 
lmowledge of the case whAtsciever (R. 3). Under these circumstances 
the court was clearl~r corr~ct in not sustaining the c!ulJcnge (H.C~M., 

192s, par.- 58f). · 


,,. 

8. The reviewing authority, hi disapproving Specif'?--cation 2, Charge 

II, disapproved the only fbd:ing of euilty under that Charge. ilthough 
· he did not expressly disapprove the i'ind:ing of guilty of Chare;e "rr, 
his action had the effect of disapproving such finding (CM 217104, 
Bradley,· 11 B.R. 217). . · 

9. The record of trial is authenticated by Lieutenant Colonel 

James E.· Holton Jr. as president, whereas Lieutenant Colonel Neil M. 

Cochran appears to have been the senior ranking member present at the 

trial. A radiogram has been received by The Judge Advocate General 

frOJ1l the reviewing authority, The Co1mnanding General, Antilles Depart

ment, San Juan, Puerto Rico•, dated 22 February 1945, stating that a 

certificate of correction, showing that Lieutenant Colonel Holton 

authenticated the record as a member in lieu of -!;ho president because 

of the la~ter• s absenc-e, w:i.J.1 be 1:orwarded without delay. · 


10. War Department records show that accused· is 28 years of age, 

is single, and was graduated in 1940 from a college of agriculture in 

~yaguez, Puerto Rico. J.n 1934 and 1935 he coached in an athletic 

instituticc, :md he served as timekeeper for a sugar :nill in 1935 and 

1936. From 1940 to. 1942 he acted as rod.man in the Iand Survey Section 

of the. United States Navy. .1:~'..1.sed served from May 1935 to June 1936 

in the Puerto Rican National Guard, and from 1936 to 1938 he was a 

member of the Reserve Officers' Training Corps while in college. He· 

served as a.n/ enliste<i m'3.n in the Arrrr:r from 25 September 1942., and on 

26 !~y 1943 was c_&missioned a second lieutenant in the A.rrrr.r of the 

United States upon graduation from The Infantry School at Fort Benning, 

Georgia. 


11. The court was le3ally constiti_ttcd. No errors injuriously 

affecting the substantial rights o:f the accused were conmitted during 

the trial. In the opinion of the Board of Review the record of trial 

is legally suff:!.cient to support the findings- of guilty as approved by 

the reviewing authority, except the .fi...nding of guilty of Charge II, 

and legally sufficient· to support the sentence and to warrar,t confirm

ation thereof. Dismissal is authorized upon conviction of a violation 

of the 61st. Article o~ War. · 
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SPJGQ - CM Z7.3060 l~t Ind 
MAR 131945 

Hq .A.SF, JAGO, Wash:ington 25, D. C. 

TO, The Secretary of war. 
. . 

l. Herewith transmitted for the action of the President are 
the record of tria.l and the opinion of the Board of Review in the 
case of Second Li.eutE11ant Franoisco Ca?Tillo (0-1320099), Infantry. 

2. I . c ~ur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty as approved by the reviewing authority, except 1:he finding 
of guilty of Crarge II, and legally S11f.f'icient to support the 
sentence and to warrant conl'irmation thereof. In addition to the 
present offenses,· L:1.eutenant Carrillo 1.as convicted in August 1943 
of breach of restriction and .failure to obey an· order to report · 
daily to his superior officer, in violation of Article of war 96, 
and in September 1944 he was punished under Article of War 104 for 
absence without. leave for two days. Lieutenant Carrillo's conduct 
displays a complete la.ck of appreciation of, and respect for, the 
duties and responsibilities of a commissioned officer. I recanmE10d· 
that the sentence be confirmed but that the forfeitures be' remitted 
and tha.t the sentence as thus modified be carried into 'execution. 

). Inclosed are a draft of a letter for ;your signature, trans
mitting the record to the Presidmt for his action, and a form of · 

. Executive action designed to carry into effect the foregoing reccm-. 
mendation, should such action meet 'W'ith approval. 

I .. 
(!_•~a.....-.-_.._,.-.._ ... 

.3 ID:ls MIRON C. CR.A.Mm 
1-Record of trial Major General 

~D!t ltr for sig S/w The Judge Advocate General 

3-Form ot acticn 


(Finding of guilty of Charge II disapproved. Sentence confirmed 
· but .forfeitures remitted. G.C.M.o. 165, 12 Kay- 1945) 
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(.371)• · · 	 .lra;y Service l'oroes 

In 	the Otti~ ot The Judge AdToe&te General 
Washington, D. c. 

SPJGH 
CJl.'Z'fJOB'! . 26 JAN 1945 . 

UNI!ED STATES 

Seooncl Lieutenant WARD E. 
S!ISBURY (0•1061240), 

. Transportation Corps. 

B ORI.EllB POU OF DB!BliTIOlf 

Trial bJ' G.0.11., oo.Dflned at 
Camp Plauche, Nn Orleans, 
Louisiana, 14 and 28 December 
1944. .Dismissal and total . 
torteitures. 

OPIHIOlf ot the BQlB]) 0, REVIn 
nPPI, GUIBRELL and TBEVETHAH, Judge .AdTocatea 

1. 'lhe Board ot .Bevin has em1ned the record ot trial 1n the 
case ot the otticer named abm and aubllita thia, its opinion, to The 
Judge AdTOCate General. 

2. The accused was tried upon the following Charges and Speciti• 
. 	 . ..

cationaa 

CHlRGE Ia Violation ot the 61st Article ot War. 

Specification: In that Second Lieutenant.llard E. Salsbur7, 
Headquarters, An.y Service l'oroes !raining Cen.ter, Camp 
Plauche, Louisiana, did, without proper leaTe, absen.t · 

, 	himself b-om his organization. at Camp Plauche, Louisian.a · 
trom about 6 November 1944, to about·) December 19"4. 

. 	 . 
CH1R.GE II1 Violation. ot the 95th Article ot War. 


· ·. (Fin.ding ot not guil't7). 


Specitication. 11 (Fin.ding ot not gl11.l't7). 

Specitication·21 (Fi~ing ot not guilty). 

CHARGE III1 	 Violation ot the 96th Article or War. 

(Finding ot not guilty). 


Specification la (Finding ot not guilty). 

Speciticatien 21 (Fin.ding ot not gu.Ut7). 
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· He pleaded not guilty to all Charges and Specif'ications. He was found 
guilty ot Charge I and its Specification and not g11il.ty ot all other 
Charges and Specifications. No evidence ot previous convictions waa 
introduced. He was sentenced to dismissal and total forfeitures. The 
reviewing authority approved.the sentence and tonarded th, record ot 
trial tor action under the 48th .lrtiole ot War. 

3. The evidence pertaining to Charge n and its Specitications 

and Charge III and ita Specifications, ot which there were findings ot 

not guilt,'~ will not be discussed except as it ma:r pertain to tlie 

Specif'ioation of Charge I, ot which accused was found guilt,-. The 

evidence tor the prosecution in support ot this Specitioation is sub

stantiall7 as tollows: 


On 6 November 1944 accused absented himselt without lean 
trOll his organization at Camp Plauche, Louisiana (R. 8; Pros.- Ex.· 1) 
and remained absent without· leave until 3 December 1944 (R. 8-9; Pros. 
Exs. 2; 3). ·First Lieutenant Harold Gernsbacher, 'the investigating of
ficer, interviewed accused on or about 6 December 1944 and after warning 
accused ot his rights, obtained a sworn written statement trom him (R. 34~ 
37; Pros. Ex. 7). In this written statement accused admitted being absent 
without leaTe from 6 NOYember 1944 to 3 December 1944 as charged. He 
atated, among other things, that he left Camp Plauche, Louisiana, 
S Nonmber 1944 and stopped at Pat's Place on the Jefferson Higbwq 
where he started drinking; that he was under the intluence ot intoxi
cating liquor the entire ti.lie of his absence, and that he stayed at the 
Dllie Court, the Alamo Plaza Courts and several small hotels during the 
tiu he was awq. 

4. After being informed of his rights, accused elected to be sworn 
and testil';r in his own behalf. ·ne.stated that he was married and had a 
daughter b7 h;s tirst wife, 15 years of age. 

•1 realize there is not much that can be said as tar as 
the AWOL. I have been in a ver'7 poor mental state ot 
affairs. I tried to procure an emergency leave to see 
what I could do.about getting 'lfl1' daughter in a private 
school. She is 15. It couldn1t exactly be termed an 
emergency leave•. She was not 1n the proper environment • 

. She 1a 11Ting 1n an atmosphere I don I t like. When I was 
on this leave I found circumstances were very bad and I 

· wired tor an extension ot five days for that purpose 
· which according to the receiving party, it waa aore or 

less a joke, requesting five days extension £or that 
· purpose. At the present time it takes about $700 or 

· 	 $800' 1n advance each semester to gain entrance into 
arq institution or aey prominence and I didn't han it. 
After I was gone a few days I came to realize I was in 
a predicament as tar as 'llf1' financial situation was con
cerned, and I couldn't return to camp until it was 
straightened out.• 
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He was drinking heavily diaring the entire period of his absence .from 

Camp Plauche, Louisiana, comsuming about a .titth of whiske7 each day-. 

(R. 42-46). .. · · · 

Mrs. Thelma Billings, Alamo Plaza Courts, New Orleans, 
Louisiana, a witness .tor accused, testified that.she and her husband 
were present with accused at Pat G1llen1s Place on 5 November 1944, 
and that she saw him several times between that date and 3 December 1944. 
She never saw. him during this period when he was not dr1 nk1ng (R. 54-S6) •. 

. It was atipulated that 1t First Lieutenant George 11. Blakeslee, 
Jr., were present in court and sworn ht11 would testify that he was ao
C'IUJed'• commanding otfiaer .from June 1944 to August 1944; that during
this period he was closely' anooiated with hira and observed his conduct 
and the manner in which he performed his duties; that accused was an 
excellent platoon leader and compe.tl1' officer; that he performed his 
duties in a eonscientious and efficient manner; that accused was held 
1n high esteea b7 the ae.11 serving under him and b7 his fellow officers. 
He never had any reason to question accused's honeat7 or integrity. 

s. The uncontradicted evidence ot the prosecution and the testi 
aooy o.t accused show that accused absented himselt without leave troa 
his organization at Camp Plauche, Louisiana, .from 6 November 1944 to 
3 December 1944, and tull.J sustain tl_>.e court'• .tindinga of giailty.

. .. . 

6. Accused is 3S 7ears ot age and has a wife and one child age 
lS. He is a graduate or :Kemper Killtary- Academy and in civil lite 
operated a dey cleaning plant. He entered the mlli'ta.17 service as a 
priTate 15. January 1943 and upon graciuation :f'romAntiaircratt Artille17 
School, Cup Davis, North Carolina, was appointed a second lieutenant, 
J.rm:,- ot the United States, 7 October 1943 and ordered to active dutJ" 
the aaa date. 

7r The court was legally constituted and had jurisdiction ot the 
person and the ottense. No errors injuriously' affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
·ot the Board ot Review the record of trial is legally sufficient to sup· 

, port the findings of guilty and the sentence and to warrant contirmatioI 
of the sentence. Dismissal is authorized upon conviction of a violatioI 
ot Article of War 61. 

~"al! ..r ~· Judp Advocate •. 

~f'L,a«• H£,*ALelf'Judge Advocate. 

' 
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SPJGH--014 Z'tJ087 lat Illl.i 

Hq J.SF, J'AGO, Washington 25, D. c·. Feb 7 1945 

TO: The Secretary or War . ,, 

1. ·Herewith transmitted for the action or the President are the 
record ot trial and the opinion or the Board or Review in the case ot 
Second Lieutenant Ward E. Salsbury- (0-1061240), Transportation Corps. 

2. I concur in the opinion ot the Board ot Review that the rec
ord of trial is legally sufficient to support the findings ot guilty 
and the sentence and to warrant confirmation of the sentence. I recom
mend that the sentence to dismissal and .total forfeitures be confirmed,· 
but that the forfeitures adjudged be remitted, and that the sentence as 
.thus modit'ied be carried in.to exec'1tion. 

,3. Inclosed are a draft 01' a letter tor ;your signature, transmit
ting the record to the President tor his·action and a form 01' Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. · 

~~ __ .. ~0----__,,.......... 

.3 Incls MYRON C. CIWiiER 

1. Record or trial Major General 
2. Dt~ ltr for sig S/rf The Judge Advocate General 

.3. Form ot action 


(Sentence confirmed bit forfeitures remitted. G.C.M.O. 107, 25 Mar 1945) 

• 
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WAR DEPART":.!El'i"'T 
Army' Service Forces 

In, the Office of The Judge Advocate General 
Washington, D. c. (375) 

SPJGK 
CM 273089 15 FEB 1945 

UNITED STATES ) FORT BENNn.'G1 GEORGIA 
) 

v. 

First Lieutenant JAJ:.fl!S B. 
KAEMPFER (()..41l.316), 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Benning, Georgia, 6-7 
December 1944. Dismissal. 

Infantry. ) 

OPINION of the BOARD OF RE.'Vu.W 
LYON, HEPBURN and MO~E, Judge Advocates 

l. The Board of P.eview has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation ot the 61st Article cf War. 

Specification: In that First L1Autenant James B. Kaempfer, 
Company •!)111 Receiving Battalion, Reception Center, 
Fort Benning, Georgia, did, without proper leave, 
absent him.self £ran Army Service Forces Regional 
Hospital at Fort Benning, Georgia, from about 17 J'licy" 
19441 to about 18 July 1944. 

CHARGE II: Violation of the 93rd Article of war. 

Specification: In that First Lieutenant James B. Kaempfer, 
Company -n•, Receiving Battalion, Reception Center, 
Fort Banning, Georgia, did, at Atlanta, Georgia, on 
or about 17 July 1944, feloniously take, steal and 
carry away three (3) Class B-l and five (5) Class T 
gasoline rationing coupons authorizing the purchase 
of about twenty-eight (28) gallons of gasoline and of 
some value, the property of the United States cf 
Amer:f..ca and.rightfully in the possession ot McCord 
Oil Campany Filling Station, 2138 Stewart Avenue, 
At1anta, Georgia. 
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CHARGE III: Violation of the 95th Article of Vlar. 

Specification l: In that First Lieutenan\ James B. I::aempfer, 
Company •n•, Receiving Battalion, Reception Center, Fort 
Benning, Georgia, did, at Atlanta., Georgia, on or about 
17 July 1944, wrongfully and unlawfully take and carry 
away·three (3) Class E-1 and !ive (5) ~s T gasoline ration
ing coupons, the property of the United States of .America 
and righttully in the possession o! McCord Oil Canpaey
Filling Station., 2138 Stewart Avenue, At+anta, Georgia. 

Specification 2: {Finding.of not guilty - motion by de.f'ense 
· counsel for such finding granted at the time the prosecu

tion rested its case). 

Speci!ication 3: In that First Lieutenant James B. Kaempfer, 
Compacy- 111)11 1 Receiving Battalion, P.eception Center, 
Fort Benning, Georgia; did, at Columbus, Georgia., on or 
about 8 July" 1944, with intent to deceive, wrongfully and 
unlawfully make and utter to Arthur Hamburger, Manager., 
Deluxe Liquor Store, Cusseta Road, Columbus, Georgia, a 
certain check, in words and figures as follows., to-wit: 

• Columbus, Ga. 8 July 19~ 
THE FIRST NATIONAL BANK 64-58 

Pay To The
Order Of___c__a_s....h______________$ 23.50/ 

Twenty-three and 50/100---·--------IXJLLA.RS 

/s/ James B. Kaempfer 1st Lt. 
Inf. 0-411316• 

indorsed on the back thereof as follows: 

•Ringler Bros.• 

and by means thereof, did fraudulently obtain from said 
Arthur Hamburger about $15.00 lawf'u.l. money of the United 
States and alcoholic beverages of the value .of about 
$8.50., he the said First Lieutenant James B. Kaempfer, 

,then well knowing that he did not have and not intend
ing that he should have sufficient fllllds in The First 
National Bank., Columbus, Georgia, for the p~nt of 
said check. 

http:50/100---�--------IXJLLA.RS
http:Finding.of
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Speci!ication 4a Identical with Specil'ication .'.3 except that 
the check involved bore date o! 12 July 1944, was tor 
the amount of $28. 50, and is alleged to have been 
negotiated on the date it bore. 

Specification 51 Identical with Specilication .'.3 except that 
the check involved bore date of l.'.3 July 1944., was for 
the amount of $30.25., and is alleged to have been 
negotiated on the date it bore. 

Specification 6: Identical with Specification 3 except that 
the check involved bore date of 15 July 1944., was for 
the amount of $8.10., and is alleged to have been 
negotiated on the date it bore. 

Specification 7: (Finding of not guilty). 

~ITIONAL CHARGF.S: 

CHARGE .Ia Violation of the 69th Article of War (This charge 
and its Specification were withdrawn by direction of 
the appointing authority before accused was arraigned). 

CHARGE II: Violation or the 93rd.Article of War (Finding 

of' not gullty). 


Specification: (Finding of not guilty). 

CHARGE III: Violation of the 95th Article of War (Finding,1 
of not guilty). 

Specification: (FindiJlg ot not guilty)~ 

CHABOE IV: Violation of the 96th Article of War lfi.nding

of not guilty). . . 


Specification: (~ding of not guilty). 

By direction of the appointing authority., the prosecution withdrew-· 
Additicnal Charge I and its Specification before the accused was 
arraigned. Before ·accused pleaded to the general issue., defense ·-_ 
counsel made a motion that the court resolve itself into a court of 
inquir;y and in closed session hear evidence and determine the question 
of· accused's isanit;r or mental accountability. 'l'he court granted this 
motion and, after hearing evidence, ordered the trial to proceed. 
The accused thereupon pleaded not guilty to all Charges and Speci
fications. He was .f'oundnot guilty of Speci!ications 2 and 7 of' Charge 
m and of.all of the Additiana,:J. Charges and their Specificaticns., and 
guilty of' all of the rerna.:injng Charges and Speci!ications. No evidence . 

3 




(378) 

was introduced of any previous conviction. He was sentenced to be 
· dismissed the service. The reviewing authority approved •only so 

much of the findings of guilty of Specifications 3, 4, 5, and 6 of 
Charge III as :uivolves findings of guilty o:t 11rong.f'ul.ly failing to main
tain a sufficient balance to meet p~ent of the checks described in 
the specifications, in violation of Article of war 96•, approved 
the sentence and forwarded the record of trial for action under Article 
of war 48. · 

. 3. The evidence fo~ the prosecution relating to the Charges and 

Specifications of which the accused was found guilty is, briefi1' Sllm

marized, as follows: 


Charge I and its Specification - Absence without leave, in violation 
of Article of War 6J.. Being at the time assigned as a patient in Ward 
B6, Army Service Forces Regional Hospital, Fort Benning, Georgia, the 
accused violated the conditions of an overnight pass granted him on 16 
Jlicy 1944 by failing to return to the hospital by 8:30 a.m. on 17 July 
(R. 90)~ He was accordingly entered on the ho;5pital records as absent 
without leave as of 8:30 a.m. on 17 July 1944. Ha was readmitted to 
the hospital at 7:00 a.m. on 18 July 1944 (R. 90). Evidence introduced 
by the prosecution in connectiai with other Charges and Specificatiais 
shows that the accused was taken into custody by military police in 
Atlanta, Georgia, about 10:00 a.m. (E.S.T.) an 17 July 1944 and detained 
for an undisclosed period of time (R. 40, 44). The ward.officer of Ward 
B-6 stated that a ward rule in force on 17 July prohibited the admission 
of patients to the ward.after il:00 p.m. (R. 90, 91). 

Charge II and its Specification, and Specification l of Charge III 
larceny of gasoline rationing coupons, in violation of Articles of War 
93 and 95. On the morning of 17 July 1944, the accused entered the 
office of a filling station that William A. ~Jeon was operating for 
McCord Oil Company in Atlanta., Georgia., and requested and was granted 
permission to use the telephone (R. 32). While accused was at the 
telephone., Mr. :·.~oon sold gasoline to two custcmers. :Mr. Moon stated 
that after waiting on the first customer, he entered the office and 
placed the gasoline coupons which he had received in the transaction 
(United States OPA gas rationing coupons) in a box on a desk near which 
accused was :sitting (R. 33, 37). This box was made of pasteboard and 
had a tin top in which a slot was. cut for receipt of the coupons. After 
waiting on the second customer, who was his cousin, Mr. Moon again en
tered the office and got some cigarettes and again went outside to 
talk to his cousin. During such time as lJr. Moon was out o! the office, 
accused was there alone (R. 33). When Mr. Moon .re-entered the office 
after the departure of his cousin, accused stated that he had to go and 
requested that, when the person whan he had unsuccessf'ulJJ tried to 
reach by telephone should answer Mr. Moon deliver a message which 
accused had written, the message being, "Will you sign in Lieutenant 
Keampfer?• Accused purchased a quart of oil, paid for it and the long 
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distance telephone call., and departed. After accused had gone., 
Mr. :Joon noticed that the lid of the box in which he kept the gasoline 
rationing coupons was loose. He thereupon counted the coupons., which 
were supposed to represent the sale of approximately 150 gallons of 
gasoline., and discovered that some •T-coupons• and some •E-l coupons• 
ware missing. His cousin having returned in the meantime., Mr. Moon 
discussed the matter with him., and, a short time later., having been 
advised by his cousin that accused's car was parked at a nearby beer 
joint., Mr. Moon got in his own car and started in that direction. He 
met accused on the road., stopped him., and asked him •if he had seen any 
gas coupons•. Accused denied that he had., stated that he needed no 
coupons., and offered to stand search (R. 33). I.Ir. Moon declined to 
search and returned to his filling station. After Mr. Moon's return to 
the filling station., his cousin called the 9ivil police., who., after their 
arrival., called military pol.ice (R. 33, 34). The civil and military 
police., proceeding together., £ound accused at a tourist cabin about two 
blocks from Mr. Moon's !iJJi,ng station and., with accused's permission., 
searched both his cabin and his automobile. Gasoline coupons ot the kind 
missed by Mr. Moon were discovered at one end of the front seat of ac
cused's automobile. Both the accused and the coupons were carried into 
the presence of Mr~ Moon and by him identified (R. 34). At £irst., when 
thus confronted., accused denied having taken the coupons., but upon being 

· informed by a military police sergeant that it would make it easier on 
him i! he admitted taking the coupons., i£ he had in fact done so., accused 
admitted that he had taken them {R. 34., 40, 44). Private James ~. Banks., 
a member of the military. police force present., stated that accused said., 
•All right., I took them off this table here• (R. 401 42). No witness re
called that accused was instructed as to the rights accorded him by the 
24th Article of War before he made this admission. Five •T-coupons• and 
three •E-l· coupons•., identified as the ones missed by Mr. Moon and 
recovered £rom accused, ·were intrpduced in evidence without objection 
(R. 35J Ex:. A). Xogether., they originally entitled their holders to 

purchase 28 gallons or gasoline {R. 35; Ex:. A). Mr. Moon stated that 

they were without value at the time they were taken by accused except 

that McCord Oil compaey needed them in order to account for gasoline 

sold by it {R. 35., 37). 


Mr. Moon said that he placed all gasoline ration cou~ons in the 

coupon box and did not leave any loose on the desk (R. 36). He re

called that he started to open the box while accused was in the of'f'ice 

but did not recall whether he actually opened it (R. 37). 


It was about 10100 a.m. {F.SX) on 17 July when the military pol.ice 

took accused into custody and upon leaving the filling station., they · 

carried him to military pol.ice ·headquarters (R. 40., 43). . 
. 

Speci£icatians 3, 4, 5., and 6 or Charge III - Bad checks. The 

several checks as described in the Speci£icaticns., all o! l'lhich were 

drawn on The First National Bank., Columbus., Georgia., were properl7 
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identified and introduced in erldence without objection (R. 48, 501 
51J Exs. B, C, D, E). The aocused personally negotiated each ot the 
checks to .lrt,.hur Hamburger, manager ot the •Deluxe Liquor Store•, 
Columbus, Georgia, on the respective dates borne by them, to llita on 
8. 12, 13 and 15 July 1944, and received in exchange for each check ! 
its face value in money or merchandise. Each of the checks was 
deposited tor. collection and was returned by the ba:alc upon which 
drawn, marked, •insufficient funds• (R. 47-51; Exs. B~ C, D, E). At 
the time ¢ presenting the check dated 12 July, accused aaked ·Yr. 
Hamburger if any of his checks had been returned ':UlPaid and ,ras in
tormed that none bad been (R. S7). At'tba time he accepted accused's 
check on 15 JuJ.y, 'Which was a Saturday, Mr! Hamburger knew that the ·· 
checks datad 8, 12, and 13 July, respectively, had ·been dishonored be

. ca.use ot insutticient funds, and so informed accused (R. 52). The . 
accused.told him to deposit allot the checks on the following Monday 
(17 July) and that they would be paid. Mr. Hamburger deposited the 

·	tour checks tor collection as directed but none ot them was paid. · The 
accused telephoned Mr. Hamburger twice during the -.eek ot 17 July 
and told him that he (accused) was in arrest and that he would pay 

__the checks as soon as he could obtain bis release, llhich he felt sure 
would be not later than Frid.q ot that week. Yr. Hamburger held the 
checks until Yondq o! the following week,· and then took the matter 

-· 	 bp 1dth the •Reception Centert'. The checks ,rere thereafter pranptly 

redeemed' (R. 54). The moDlq 1dth which they were redeemed was sent 

instead of being delivered by accused in person. 


Mr. w. F. Pearce, vioe-prasident of the drawee bank, stated that 
each of the.tour checks 1n question ,ras presented to the bank !or 
~nt and plQ1D8Jlt was in each instance refused because ot insu:f'ti 
cient funds (R. 61, 62}. Accused maintained a checking account, 111.th 
the bank during the month ot J~ and had den& so since sanetU1S· in 
:March 1944. · J.s ot l Juq 1944, the acoount was overdrawn to the 
extent ot 84 cents, but on 3 Juq accused deposited the sum of $300.33 
to its credit. He deposited an additional. sum ot $301.73 on 28 JulJ" · 
1944. Bet-ween 3 and 10 July/ eleven checks given by accused, ranging 

. 1D amounts from $8.75 to $100, and aggregating $302.43, were charged 
against the account. :Kr. Pearce ,ras ot the opinion that sane ot these 
eleven checks ,rere cheeks that had been given during June. 

4. For the detense 1 

U'pcm being advised ot his right to testify under oath, to make 
an lUl8W'01'll statement, or _to re:ma1n silent, accused elected to testif'r 
under oath. Harlng been reque~ted by a girl who was visiting at the 
Reception Center to take her to Atlanta, Georgia, SUnday night, 16 
Jul.1', he obtained a pass !ran the hospital and ,rent to Atlanta, 
arriving there about 119() a.111~ 011 17 Juq (R. 102, 103) •. He obtained 
a cabin and·,nmt to bed. He ,ras supposed to be back at the hospital
bJ" 8130 a.m.. on 17 July' but overslept (R. 102)_. When he woke up ·. 
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about 9:30 a.m. and realized that he was already late, he immediately 
went to the filling station operated by Mr. Moon and placed a tele
phone call to the hospital, intending to convey the in!ormation that 
he was returning immediately (R. 103). While he was waiting on the 
telephone call he asked the filling station attendant (Mr. Moon) if 
he had any •extra coupons•. The attendant made no reply. Be.fore 
accused asked about the coupons the attendant had waited on one car 
and had placed the coupons received in a box on the desk. After 
accused asked about the coupon~, the attendant waited on another 
car and when he re-entered the o.f'.fice he placed some coupons on the 
desk and aga:in went outside (f•• 104). Accused was not told that he 
might take the coupons but const.rued the attendant's .conduct in 
placing the coupons on the desk after he had asked about them as an 
implied invitation to take them; so he did (R. 104). Upon being 
advised by the telephone operator that it would be. an hour before 
his call could be completed, accused ascertained the cost of the 
call, paid the attendant for it, left a massage with him to deliver 
when the call should be completed, and went to his cabin to check out 
(R. 10.3). Military Police took him in custody there about 10:30 
o'clock. After returning to the .f'1JJ1ng station, the sergeant of' 
military police who had him in custody told him that i£ he admitted 
taking the coupons he would be dealt with by military authorities and 
that he (the sergeant) would endeavor to have the charges dropped, but 
that i£ he did not admit taking the coupons he ( accused) would be 
turned over to civil authorities on a federal charge (R. 106). Ac
cused thereupon admitted taking the coupons off the desk (R. 105). 
He was not warned before he made this statement . (R. 106). He was 
carried to military police headquarter6 and there detained until 
about 7 :00 p.m. (R. 114). Immediately upon being released he returned 
to Fort Benning. He arrived at the hospital a few minutes after 
ll:00 p.m. on 17 July and was refused admittance (R. 1121 11.3). 

With regard to the four bad checks given by him to Mr. Hamburger, 
accused stated that he thought at the time of giving the first three 
checks~ i.e., the ones dated s, 12, a.~d 1.3 July, respectively, that 
he had sufficient .funds on deposit to meet them (R. 107). He knew that 
he had not written cheeks after 3 July sufficient in amount to exhaust 
the $.300•.33 which he deposited on that date and did not know that 
checks issued by him in June had been paid £ram this deposit (R. 107). 
He kept no physical record o.f cheeks which he issued and rarely knew 
exactly what his bal.ance was (R. 106-107). He would have made a deposit 
on Monday (17 Jul.¥) to take care of all o.r the checks except for the 
fact that he was arrested and detained in Atlanta (R. 108). Upon his 
return to the hospital, he was placed in arrest and tllereby prevented 
.from going to town to redeem the checks (R. 108). 

5. The evidence offered by the prosecution, together with admissions 
made by accused while testifying in his own behalf', clearly establishes 
the offense of absence without leave, as alleged, and supports the find
ings ot guilty ot Charge I and its Specification. 
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The Specification of Charge II alleges larceny or the· gasoline 

rationing coupons as a violation of Article of War 93, and Specifica
tion 1 of Charge III alleges the same.act as a violation of Article 
of War 95. This multiplication of charges is permissible (CM 252773, 
III Bull. JAG, Aug. 1944, P.• 345)- While testifying ih his own'. behal~, 
accused admitted taking'the coupons in question without the express con
sent of the filling station attendant, but contended that the attendant's 
conduct, under the circumstances which existed, caused him to believe 
that the attendant was consenting to the taking by him of the coupons. 
Accused's conduct after he had taken the coupons, together with the 
other evidence·of record, jµstified the court in rejecting this defensive 
theory and in finding accused guilty of larceny of the coupons as alleged 
in the Specification of Charge II. Having found the accuaed guilty of 
larceny, .in violation of Article of War 93, the court properly found that 
by the same act he also violated Article of War 95 (CM 258108, III Bull. 
JAG, Sept. 1944, P• 381). 

I 

With respect to that part of the evidence for the prosecution in
dicating that accused was not warned of his rights under the' 24th Article 
of 11ar before making the statement that the coupom found in his car had 
been removed by him froin the filling station, it will be noted tha.t ac
cused's statement was not necessarily a confession that he had stolen 
the coupons, but was more in the nature of a declaration against interest. 
No objection was made to the introduction of this evidence, and after 
considering the entire record, including the testimony or the accused; 
it carmot ·be said that 'any substantial right of the accused was thereby 
prejudiced (A.W. 37). 

·The evidence clearly establishes that accused issued the.four checks 

as alleged in Specifications 3; 4, 5, and 6, Charge III, and, through his 


.	own neglect and carelessness, failed to have sufficient funds on deposit 
to meet them when they were pres-anted for payment. The reviewing au
thority properly declined to approve such portions of the findings of 
guilty as involved findings that the checks were· issued with intent to 
defraud, and approved the findings of guilty as violations of Article of 
r{ar 96 instead of .Article of War 95. In the form approved, the findings · 
a.re supported by the record (CM 24.9232, III Bull. JAG, July 1944, p. 290). 

Based upon the eviaenoe before it relating to accused's sanity, 
. the court's action at the conclusion of the preliminary hearing 
· in ordering the trial to proceed and in thereafter holding accused 
. mentally and legally responsible for the offenses shown to have been 

committed by him was proper. Two witnesses,· both psychiatrists who 

had _examined accused, were called by the defense during the preliminary 

hearing and recalled by the court during the main trial. Upon each 

occasion, they stated that while accused was prone to act impulsively 

and might not be able at times to control his volitioria.l responses, 

this was a _character or personality defect and not a mental ailment 

(R. 18, 22). Both expressed the opinion that, at the times of com

. mitting the offenses oharged,-as well as at the time of trial, a.ocused 
was sane, knew right from wrong, and was si.lffering from no mental de
rangement which rendered him incapable of adhering to the right (R. 16, . 	 . 
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17, 22, 25, 71, 76). Accused was mentally responsible within contem
plation of the test contained in par~'"?'aph 78~ MC;J, 1928. 

6. War Department reqords disclose that this officer is 2$ years 
of age, and single. It appears, however, from the record of trial and 
the staff· judge advocate I s review that he is now married. He graduated 
from high school, attended Stanton Preparatory Academy, Cornwall, New 
York, for two years, the United States llilltary Academy for one year 
(discharged 15 June 19.38, upon recollllllendation of the Academic Board, on 
account of deficiencies in studies), and was in his senior year at • 
Syracuse University when called to his present tour of active duty. 
Having completed the R.O.T.C. course at Syracuse University., he was 
appointed second lieutenant, Infantry, Reserve Corps, Arm:, of the 
United States, on 2 June 1941. He was called to active duty on 13 
:March 1942., and was promoted to the grade of first lieutenant on 14 
October 1943. 

7. The court was legally constituted and had 'jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of the accused -vrere co.rrnitted during the trial. In the opinion 
of the Board of Review, the record of trial is legally sufficient to 
support the findings and sentence, as approved by the reviewing author
ity., and to warrant confirmation of the sentence. A sentence of dismissal 
is mandatory upon conviction of a violation ot Article of War 9,, and 
is authorized upon conviction of a violation of either Article of War 61 
or 96. 

• Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGK - CM 2730o9 	 1st Ind. 

FEB 281945
B:J. A$F, JAGO, Washington 25, D.c. 

TO• The Secretary of Wa.r. 

1. Herewith transmitted for the action or the President are the 
record of trlal a.nd the opinion of the Board of Revi~ in the ca.se of 
First Lieutenant Jamea B. Kaempfer (0-411316); Infantry. · 

2. · I concur in the opinion· of the Board of llevievr that the record 
of_ trial is legally sufficient to support the findings and sentence, as 
approved by the reviewing authority, and to warrant confirmation thereof. 
I recommend tha.t the sentence be confirmed and carried into execution. 

3. Consideration ha.s been given to an official report addressed to 
me from. Headquarters, Fort Benning, Georgia, dated 8 February 1946 (report 
with 6 inola is attached to the record of trial), which report is in 
part as follows a · 

•1. On 10 January 1945, this Headquarters forwarded to 
the Office of The Judge Advocate General the record of trial 
in.the case of the above named officer. Subsequent to the 

·d~te 	of trial this Headquarters received from A.E.R. Howarth, 
Lieutenant Colonel, Finanoe Department, Fiscal Director, Fort 
Benning, Georgia, a communication (Inolosure :/1=1) dated 29 
December 1944, stating that his records indicated that since 
1 January 1944, mentioned officer had been paid a monthly sub
sistence and rental allowance for a dependent wife, such pay
ments _having been ma.de on signed and certified monthly pay 
vouchers on which Mrs. Irene Becker Kaempfer, 508 Spruce Street, 
Montgomery, Minnesota., was listed aa officer'a lawful wife. It 
was later disclosed that offl oerwu;married on 19 December 1942, · 
to Secom Lieutenant Irene C. Becker, Army Nurse Corps, who ha1 
been on continuous active duty aa a nurse at various posts in 
the United States am overseas since 30 September 1941. It thus 
appears that under the provisions of paragraph 28, ..Arrq Regula• 
tiona 35-4220, officer was not entitled to additional allowances 
for a dependent wife and that he has been guilty of false claim 
and certification, by meana_of which he ha.a been overpaid in the 
sum of $1,059.50 at this post aione." 

4. Inolosed are a drart·or·a letter for your signature transmitting 
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the record to the President for his action and a form of 
.. 

Executive action 
desi~d to carry into effect the reco:mm.endation hereinabove made. should 
such action meet with approval•. 

ll" .,,.__. ..c:,-,...... . c:... . -:::?:../• ·-<.JO,.,__~---
J. 

4 Inola 	 . MYRON C. CR.illER 
1. Record of trial :Mijor General 
2. 	Drft ltr sig. Seo The Judge Advocate General 


of War 

3. Form of Ex action 
4. 	Report fr Bl Fort 


Benning,, w/incls 


(sentence confirmed. G.C.M.O. 166, 12 May 1945) 
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WAR DEPARTMENT 
umy Service.Forces 

Of!ice of The Judge Advocate General 
Wa.sbi.Dgton, D. O. (387) 

SPJGN -CM 273105 
Z 9 WIAR 1945 

UNITED ST.A.TES) THIRD ilR FCRCE 
) 

v. ) Trial by. G. c. ll., convened at 
) Florence Arm.y' .Air Field, Florence, 

Second Lieutenant KENNETH) South Carolina, 16 December 1944. 
E. WARING (o-6773~), J.ir ) Dismissal. 
Cc:rps. ) 

OPINION of tm BOARD OF REVIEW 
LIPSCCUB, 0 1CONNCR and MORGAN, Judge Advocates 

1. Tm Board of Review has examined the record of trial in the 
case of the o!!icer named above and submits this, its opini~, to The 
Judge ,A.dvoc;ate General. 

2.. Tm accuaed was tried upon the !ollow.ing Charge apd Specifi
cati0Il81 

CHARGE I Violation of the 96th Article o! War. 
. ' 

Speci.fioa.tion l: In that Second Lieutenant KenD8th 
E. Waring, Squadron ns•, Florence Canbat Cm 
Training Station (LB), did, at Florence Jrfq_ ,Ur 
Field, Florence, South Carolina, ·about the aonth 
of September, 1944, lfl'ongt~ and d:1.shoncrab]J' 
cheat -.h1le engaged in a game of poker with otbsr 
officers, by means of pre-arranged signals llhich 
passed between the said Second Lieutenant Kenneth, 

. E. lfaring and Second Lieutenant Bernard I. Nelsen. 

Specitication 2, In that Second Lieutenant Kenneth 
E. Waring, *ff did, at Florence J,r,q Air Field., 
Fl.are.nee, South Carolin&, about the 11onth of . 
September 1944, wrongfullT and dishonorabl,y agre~ 
am c0DSpire with Second. Lieutenant Bernard I. 
Nelson to pas am receive signal.a in a poker gaa, , 
thereb7 dishonestly revealing infOl'llat.ion to· eaoh 
other about their respective. ha.nda. 

He ple_aded not guilt7 to am was found guilt7 of the Charge and. its 
Specitication1. He was· sentenced to be diBlliaNcl tbl eenice. The re
Tiewing authoriv ap,Ir()ved the sentence am forwarded tbe record ot trial 
tor action under Article ot War 48. ·· 
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3. The evidence for the prosecution shows that on the night ot 
11 September 1944 the accused, Captains ~dJullen and Jones, and Lieu
tenants Nelson, Jacobs, Acker and Hurley were engaged in a poker game 
at the Officers' Club, norence Arrrry Air Field, Florence, South Caro-. 
lina. The table was crowded and·the accused sat on Lieutenant Nelson's 
left and opposite Captain ~,1d.Iullen {R. 8-11). The game being- pl.eyed 
was known as "High Low Blind Tom" in which five cards are dealt to each 
player with betting on_the last three cards so received (R. 8). The:-e
after each card; commencing with the first., is turned up and the betting 
continues until all cards of those remaining in the game are exposed 
when the 'money wagered is divided between the two players with the high
est arrl lowest band (R. 9). '.I:he club's betting limit of $1 was being . 
observed and the average amount bet on each hand was about ~40 (R. 8, 27). 

During one of the hand3 th9 point in play had been reached 
mere each player bad turned up,his first card (R. 10). Commencing with 
Captain !.fc1Jullen, who was high with a king, and proceeding clockwise 
around the table the players had exposed cards as follows: Acker, a ten; 
Jones, a nine; Nelson, a queen; accused., a six; Jacobs, a ten; and Hurley, 
a jack (R. 10-11). According to Captain Mc~~llen., he., having the high 
card, bet one dollar which was called by Acker and Jones in turn when 
Nelson then "nudged• the accused with his elbow and raised the bet by-
one dollar. The accused t~ereupon turned down his hand am dropped out 
which action caused some comment as he held the lowest card showing. 
LlcMullen dropped out when th_e next card was turned up and asked to see 
accused's hand but was refused. Nelson held the high hand 19hich was a 
"full house" and Jones held the lowest hand with a "nine low''. · McMullen 
gathered up all other cards and thereby exposed the accused's hand as a 
11nine high straight" · (R. 12., 29., 35). 

Captain :1c1ihllen., a self-styled expert, testified that accord
ing to "Hoyle's Book of Ga~es" each player "plays entirely for himself 
and no partnerships are allowed"., that the odds on receiving a straight 
out of the first five cards dealt are l to 256., that the odds on so 
receiving a full house are 1 to €:$4., that in the gam of "Blind Tom" a 
straight is an excellent hand. which ordinarily would not be discarded 
upon the showing~of the first card only {R. 13-16). He charged the 
accused with cheating to which the latter replied that "a :nan can turn 
a band anyt:!.me µe wants to" (R. 12), that he knew he was beaten because 
Nelson had told him so., and that "Besides., Lieutenant Nelson and I are 
friends., and I don't want his money arrl he doesn't want. mine" (R. 13, 
30, 35). None of the players had heard Nelson say anything to the· 
accused during the hand and only l~llen saw Nelson I s elbow "nudge" 
the accused (R. 13., 21., 30; 35). Some of the players asserted that they 
woµld not pley with Nelson or the accused again but it appears neverthe
less that they did (R. 13., 31). 

On 11 October 1944 the Provost Marshal., after explaining the 
24th Article of War to the accused., orally interrogated the accused in 
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the preseMe or a Private William c. Drake and a stenographer ,mo trans-· 
cribed the conversation verbatim (R.41,43,46). The accused refused to sign 
the statement unless the following question azn answer were deleted: nnave 
you or Nelson ever 1'ormed a syndicate or 1racke.t 1 in working your cards? 
No, the o~ thing iras that Nelson am Jacobs and I had an agreement that 
when we were pla;ying high, we would take our mone:, in our right hand, and 
when we 'Were plqing low, 118 would take our money- ii\ our left hand. n The 
question am answer were deleted !ran the recopied statement which the ac
cused signed on oath and both statements were admitted into evidence aver 
the objection of the defense (R.43-4?;Exs.l,2). The stenographer and 
Private Drake recal.led that the accused a,o answered. the question (R.49,52). 

Lieutenant Jacobs denied having entered into ari;r such agreement 
with the accused am. Lieutenant Nelson (R.361 66). ()1 ll Septeni:>er 1944 he 
had been indebted to the accused in the sum of $185 for prior gambling los
ses and subsequent to that date he had charged the accused with causing his 
losses by- cheating but the accused replied that the amount was a gambling 
debt awed to him (R.36-39). Later, the accueed threatened to make "it 
pretty- rough" an the witness unless the debt was paid (R.65). 

4. The evidence for the defense shows that the accuaed•s flight com
mander and his flight instructor,considered the accused as a resource£ul 
and better than average pilot (R.53-55). Captain McMullen, re~alled as. a 
witness, defined the phrase "checking a lock" as not betting upon a sure 
winning hand in order to indues other plqers to stq in the hand and then 
raise the bet. He also admitted that in sane games ttchecking a lock" is 
considered unsportsmanJ 1ke and in others perfectly proper as when the gama 
is tor high stakes 1iith "no llm1t ar pot lim1t 11 on ·the bets (R. 56-'S'/). An
other officer 'Who had plqed 'With most of the plqers at the Officers I Club 
described Captain Mcltllllen, Ueutenant Nelson, and the accUBed as good or 
better than average poker pl~rs and Lieutenant Jacobs as below average 
(R.58-59). 

The accused, after explanation of his rights as a 'Witness, made 
an unnorn statement in 11hich he stated that he had pla,ed a great deal. of 
poker at tb!I Of'ficers • Club, that he usu.ally" plqed ld.th the same group 
'Which generally included Lieutenants Nelson and Jacobs, that the latter 
1IU ~ poor poker plqer and continually lost mo11e7, and that Lieutenant 
Jacobs had approached Ueutenant Nelson arxi himself .with the suggestion 
that they help him out "a little bit 11 , to which they agreed as they
couldn1t see much wrong in doing a favor !or a 1'riend although they didn1t 
think much of' the suggestion (R.63-64). 

5. Specifications l and 2. respectively allege that the accused at a 
named place did llabout the month of Septeni:>er, 1944, wrongtully mi dis
honorably cheat "llb11e engaged in a game or poker with other of!icers, by
means of' pre-arranged signals which passed between the faccuseiJ and 
Second Ueutenant Bernard I. Nelson• and similarly that tm accused did 
11about the month ot September 1944, wrongfully and dishonorably agree and 
conspire "Id.th Second Lieutenant Dernard I. Nelson to pus and receive a,ig
nals 1n a.poker gane, thereby dishonestly revealing inf<ll"Dl&tion to each 
other about their respective hands." Both alleged offenses are laid 

- under Article of War 96-. 
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Under the ru.les of the game called •High LOIi' Bl.ind Tmn, 
which 11'88 p].qed by' the accuaed and others on the occasion in question, 
both the holder of the highest hand and the holder of the l01rest hand 
w011, the winnings being diTI.ded equall.y betlreen them. Becauae of t.b1a 
peculiarity·ot the game it waa ·important tor each plqer to knOW', or 
to be able to guess or determine, who were hi.a opponents by determin- . 
ing ,mo were plqing •high" as distinguished !raa those llho were pla1' 
1ng •low". The evidence tor the prosecut.ion shOW"a that the accused 
and. Lieutenant Nelson bad agreed that 1tl.en they were plqing in tho 
same game each would indicate to the. other llhen he .was plqing tor 
the highest hand b7 holding b1a money in hie right band, ,and would 
1D11.cate llhen be na pl¢ng tor the lo..-est hand by' hold1ng his money 
in his le.tt hand. Several elements ot proof compel the concluai011 
that thia prearranged signal was employed by the accused am Lieuten
ant Nelson in tbe game under exam1natioc. A.a the accused admitted, 
Lieutenant Nelson, ~o held the strongest and highest hand, told the 
accused that he, Nelson, had the accused ~aten. Lieutenant Nelson 
could not, ho..-ever, have known, or 1n reason have thought that be 
had the accused beaten unless he knew that the accused was plqing 
•high• and was, there.tore, _in canpetiticn with him. Since a signal 
had been agreed upon am since Lieutenant Nelson revealed lcnOW"ledge 
that. the accused was plqing •high•, 11hereas the lOW'. card exposed by' 
the accused indicated that he was playing •lowtt, it is reasonable to 
ini'er that the signal was used. 

Although no other .form o.t prearranged signal 1r&8 directly 
shown, f'urtber evidence o.f cheating on the part o.f the accused is re

. vealed .in his admission that Nelson told him that he, Nelson, had the 
accused beaten. This admission, in the light ot the evidence that 
Nelson did not epeak to-the accused but that he nudged him and the ac
cused•s statement that rt.Besides, Lieutenant Nelson an:i I are f'riends, 
and I don't want his money and he doesn•t want mine", justi!:l.es the 
inf'erence that Lieutenant Nelson ccnveyed the in.formation in pursuance 
to a previous unfair and illegal agreement and conspiracy. 1'his l.at
ter statement sh01rs a pUl"pose on the part of the accused to protect 

· Nelson and himsel.t to_ the prejudice ot the other pla;yers. 1'h1• logi
cal interence iesu.pported. by the turther proot that the accwsed•s 
hand was second ~ to that ot Nelaon•s and was so strong that ·no 
reaaonable plqer 'trow.d haTe discarded it attar onlJ" ona card had 

·been reTealed and only one bet placed. .1 careful consideration ot 
all.the e"ri.dence ccmpela the conc1uaion that the accused an:l Lieu
tenant Nelson wrongtul.ly 8nd diahonarab'.cy agreed and conspired to 

• •" I . 
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pass am. receive signals in a poker game as alleged in Si;ecification 
2 and that they did so pass and receive signals as alleged in S~ci.f'i 
cation l. The evidence i-e legally sufficient beyond a reasonable doubt 
to sustain the findings of ~lty and the sentence. 

6. The acc~ed is about 22 years old. War Department records 
show that he attended high school for three years 8lld is married. .He 
has no record of civilian employment. He has had enlisted service !ran 
26 Februar,y 1941 until 22 A.Iril 1943 'When he wa., commissioned a second 
lieutenant upon completion or Officers• Candidate School, and has had 
active duty as a commissioned officer since the latter date. 

7. Tm court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In- the opinion of the Board or Review the record of trial is 
legall.y sufficient to support the findings of guilty and the sentence, 
and to warrant conf'irmat.ion thereoi'. Dis:nissal is authori,zed upon a 
conviction of a violation of .Article of war 96. 

Judge Advocate. 
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SPJGl:J-0i.;: 27310S 1st Ind 

. • 2S, D. •CS.APR 1945Hq, ASF , JAGO, i'iashington 

TO: . The Secretary of \'iar. 

1. Herewith transmitted for the action of the.President are the 
record of trial an~ the opinion of the Board of Review in the case of 
Second Lieutenant Kenneth E. vvar:lng (0-o773S7 ), Air ~orps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to su?port the findings and sentence and 
to warrant confirrration thereof. I recommend that the sentence of dis-· 
missal be confirned and ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fo~.of :C:Xecu
tive action de~igned to carry into effect the foregoing recommendation, 
should such action meet vdth approval. · 

:, 
. , ....._ ........-,---,"t. - 

!llllON C. CRAh11ER 
Major General 

3 Incls The Judge Advocate General 
1. Rec of trial 
2. Drft ltr for sig 

S/G 

). Fora of Action 


(~ntence confirmed. G.C.M.O. 210, 11 JUn 1945) 
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.\Afl I;&AF!.T~-2KT 
Army Service Forces (.393) 

~n t.11e Office of 'i.'he Judge .Advocate General 
Washington, D. c. 

SPGJ~C;,; 273159 	 2,3 fEB 194~ 

U t I t E L ~ T A T £ S 	 J 
\ FIF''l'H SERVIC£ CO!.IT~ID 
) AR?!Y SERV:CE F;:.:P.Cw 

v. 	 ) 
) 1'rial by G.C.~~., convened 

Second Ll.eu.tenant BYRON 'l'. ) at Ca.mp Atterbury, Indiana, 
JACKSON. ( 0-10039 51), Army ) 2 January 1945. Dismiss~. 
of the United States. ) 

OPilYION of the BOARD GF T:EVThW 
.A.NDF.1"\'1S, FH11JERICK and BIERER, Judge Advocates 

1. 'l'he Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 95th Article of War. 

Specification: In that Second Ll.eutenant Byron T. Jackson, 
Army of the United States, Headquarters and Headquarters· 
Company, 1584th Service Unit, did, in the ladies 1 ·room; 
adjoining a recreation hall, at Ca.mp Atterbury, Indiana, 
on or about 21 l);)cember 1944, wrongfully and 'lmlawfully 
have carnal knowledge of Lizzie P.eynold.s, a femal.e' under 
the age of sixteen years, the wife of an E;lnlisted man, to 
wit: Private hobert c. P.eynolds, 1584th Service Unit. 

He pleaded not guilty to and was found guilty of'the Charge and Speci
fication. No evidence of previous convictions.was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record.of trial for action under Article 
of i'iar 48. 

J. The evidence for the prosecution shows that. Ers. Ll.zzie Reynolds 
was 1:.he wife of.Private Robert c. Reynolds, 1584th Service Unit., Camp 
Atterbury, Indiana. She was 15 years of age, had been married to Private 
Feynolds fifteen months, an<i hao. a child (Pros. Ex. A, G; P.. 9, 10, 14). 
on 21 ;:,ecember 1944, i'l'.rs. Eeynolds came by bus fropi her home in Indiana
polis, Indiana, to Camp Atterbur.f. to bring her husbami ·a suit which he 
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had pr·~viously left at home to be pressed (R. 7-9). She arrived at 
Carri.p Atterbury at about 10:00 a.m. and went into the 1584th recreation 
hall. The accused was in the hall, or came ill right after her, and 
asked if there was anything he could do for her. '.Che only other 
person in the hall went out. iArs. Reynolds told accused she wanted 
to see her husband, and he told her he would not get out before noon, 
and that he would call him (R. 9). I1irs. Reynolds sat down near the 
men's room, and accused went into the men's room. Accused came back 
and said that the acompany said it would locatea her husband. As some 
soldiers went marching by, accused said that one of them might be her 
husband, so she stood by the w-'.Lildow and looked. Accused asked her how 
old she was, and she told him she was 15. 11He said he would get him a 
girl 15. 11 Accused patted her on the shoulder with his hand two or 
three times. She twisted and tried to get away from him and he grabbed 
her. ~he told him if he did not quit she woulci. tell her husband, 
Accused said nothing (R.10-ll). He started kissing her, hugged her arm, 
and got her up against the wall by the men I s room.· She kept telling 
him she would tell her husband, but, in her words: 

•He got to feeling my titties around. I tried to get him to 
quit and he wouldn•t. He stuck his finger in it then. I 
tried to get him to quit and he said, 1I won't do anything 
to you. 1 I went over and watched them march in the field. 
He went in the men's roomu (E. 11). 

Accused was gone about five minutes before he came back and asked if she 
nad seen her husband. She told him sne had not. Then he picked her up 
in his arms and took her into tne ladies' rest room, laid her on a bench 
about a foot and a half vd.de, got on toi:) of her, and then •screwed• her. 
She had on step-ins with loose lees, and he •put it in the legs of them• 
(P.. 11-12, 15-16). He must have had his pant.s unbuttoned. He had his 
penis in her. He did not •go off• in her, but did on the floor (R. 11). 
She did not call out or fight him except that she •pushed him on the 
shoulder and tried to get him up.n He did not hurt her that she knew of. 
Eer clothes Y,ere not disturbed in any way. Accused got up and atwent 
back out in the hall.• Ltrs. Reynolds stayed there a while, arid then 
went out and told him she v.ould tell her husba.nd. Accused ber;ged her not 
to tell him, and said that her husband would get mad and cause a lot of 
trouble; and if she would not tell, ne would call her husband and have 
him sent down right away. She said she would tell him anyhow. Accused 
then left the hall. A •lieutenant or a corporal• came in, and called 
for her husband, who came to the hall shortly afterward. She told her 
husband about -;:.he incident (E•.12-13, 25).

• , I 

On c%'oss examination !.Lrs. Reynolds ad'Tlitted that -she had had 
sexual relationship since she was 13. She did not think of running away 
when accused went into the men's room after touching her breasts and 
private parts. She •didn•t know any other place to go• (R. 14-15). 
She did not cross her legs as •he was between them.a She did not 
kick accused, but she •tried.to push him up. 11 She did not cry out or 
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complain to a.r1;ybod~ until her husbano. i;ot there. .She was not afraid at· 
all until it vras all ever, anci then she was just afraid of what her . 
husbanci would do. SL1e did not enjoy it when accused kissed her•. •any
·way, I didn't idss him. back." She did not enjoy the relationship; 
she 1.-<1s tryin6 to [;et up. ..-hen she got her marriage license she had 
told them :::;he was 21, ano. they believed her (E. 15-17). 

By stipulation it r.as agreed that if :1Iajor Earl V, Cates and Captain 
James ii. Faulkner v;e1·e present, they would testify that on 21 December 
1944, they, in com1)any vdth C<-1.ptain John D. Sears, intervievred the.. accused 
in his quarters, and that questions and answers were put in transcript 
form, and that accused signed the transcript (h. 18, 23). This_ written 
testimony was introduced in evidence (P.. 23; Pros. Ex. E). In it accused 
admitted being thorcughly familiar with Article of vrar 24, He admitted 
touching and fondling ii!rS. Reynolds after he had called her husband's 
orgad.zation. He did not mal{e any verbal s..i.-:gesticn of intercourse 
to her. She told him not to kiss her because her husband might come in. 
He then went back into the office and she went to the ether side of the 
room, eight or ten feet from the ladies• room. He joined her there and 
resumed caressing her, then picked her up and carried her _into the 
ladies.• room. To the :;.nvestigating officer accused later voluntarily 
ma.de the follow-lng statement: 

115he was not rel~ctant in any way and did not try tc stop 
my advances. All she did was to say that she would tell 
her husbanci.. She did_ not try to push me av,ay at all. 
Vmen I picked her up and carried her into the rest ro0tn I 
laid her on a bench while I unbuttoned my pants and she 
just laid there with her legs spread and didn 1t move a bit. 
I told her to move over so I could lay down and she did. 
The bench is about 6 feet long and about 18 inches wide without 
a back. She did not even cross her lee;s vrhen I lay down and 
I just inserted my penis in her through the leg 0£ her stepins. 
I did not know that she was 15 years old, all she told me was 
that she ·,;ca:.s married ,and was looking fer ner4~usbandU (R. 28) • . .., 

Accused estimated that she was about 18. Sne did not cry. Y1hen he kissed 
her she responded with her lins uvery mucn sou. Sne did not seem angry• 
.a5he said I shouldn't cio it•. However, she didn 1t seem to mind when I did._ 
I have never been mixed up in anything like this be.fore. I don't know 
what happened this time 11 (Pros. BxflB; rt. 21-23), 

. ~ ·~ -:-,; ~ 

4, For the defense, Captain· Charles K. Kitchell, the investigating 
officer, testified.that he had knOW11 accused approximately sixteen 
months, and nad generally associated with him around the unit. uAs 
far as I have knovin him, he has never shmm any disrespect or made any 
improper advances to ladies. He has always been a clean-cut boy, quite 
an athlete. 'l'O my knowledge, he does not drink or smoke.· I have ntver 
seen him do anything out of the way. lie is a very good officer:1 ( R. Jl). 
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First Lieutenant 'i'homas ••• I/.c:.ugh testified tnat he had knovm accused 
for about sixteen months, and that accused had been his assistant in · 
special services during the past t.:everal months. He would say, through 
his association with accused, that his character was excellent and he was 
a good officer (R. 33). 

Captain Joseph F. Furtado testified that he had known accused quite 
v.:ell for sixteen or seventeen months, and that his character was uvery 
e):cellen:t". Accused had very good qualifications as an officer, was 
a good solaier and a good officer (F:. 35). 

First Lieutenant Joseph L Tarkington testified that he had known 
accused about sixteen months and thought his character was good and 
his qualifications as an officer ,,ere good (P.. 36). 

:5econd Lieutenant ~arold Feldman, Personnel Consultant of the 1584th 
Service Unit, testified that ha had known accused fourteen months, had 
gone out with him socially, and had invited accused and a sirl friend 
to his house for dinner. As far as he knew, accused perfonned his duties 
all right. 

Accused's W.D. A.c-.o. Form _66-1 vras introciuced by the ciefense. 
It si:mved six performance ratings of •very satisfactory• given accused 
by three different officers (E. 38; Ex. D-1). A copy of a school report 
from Headquarters, School for Personnel Services, Lexington, Virsinia, 
to 1ne Adjutant General, also introduced by the defense, showed that 
accused had completad a course for Athletic and Recreation Officers, from 
15 l\overnber 1944 to 13 December 1944, with an academic ratin; of nvery 
satisfactoryu (R. 38; Ex. D-2). The defense also introduced a certi
fication to :the sanity wid emotional stability of accused (R. 38; Ex. 
D-3). 

The accused, after havin~ his rights fully explained to him, elected 
to have his counsel nspeav. for• him (R. 40). His counsel stated·that 
accused was 23 years of age, and had a high school education and one 
year of college. Accused did not force the girl to do anything she did 
net want to do, and he had.never before in his life been in any diffi
culty at all. Accused had been boxing for a number of years, and for 
~everal years was in the Golcien Gloves competition. Accused had learned 
a great lesson, and asked the court to let him remain in the Army to 
redeem himself in the eyes of his friends and family, and prove that 
he could continue to oe a good soldier and serve his country in time 
of need (R. 41). 

5. Th_e 'evidence leaves nc doubt that the accused did, at Camp 
Atterbury, Indiana, on 21 December 1944, as alleged, have carnal knowledge 
of Lizzie Reynolds, the fifteen-year-old wife of an enlisted man of the 
accused's own organization, who had come to tne station to see her husband 
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and \1as waiting in a recreation hall which ,,as un(er the supervision 
of the accused as a Special Service Officer. '.i'he act wus criminal under 
Section 279, United States Criminal Cooe (18 U.S.:. 458), punishing 
unlawful carnal lmowledge of 11 any female under the age of sixteen years". 
It ·,;as also dishonorable to the point of flai;r-ant and brazen disrecard 
of every consideration of the responsibilities of an officer and a 
gentleman. It is in the latter aspect, as a military offense, that such 
misconduct is condemned by the 95th Article of "ilar-, whether or not it 
also involves the ccmmission of a crime (C~ 213924, Foster, 12 BR 173). 
'.i'he fact that the conduct in quastion constituted a crime involving 
moral turpitude was a proper element for consideration in condemning it 
as a violation of .Article of ,'far 95 (IJC>.J 1928,; par. 151, page le'?; 
CM 203296, Eu::;kea, 9 BP. 1). 

Prior unchastity, consent, or misrepresentation of age by· the 
female concerned constitute no defense under the criminal statute. 
(CE 23411.0, :Ritchie, 20 BR 237, CM 233689; Tidwell, 20 BR 65). Still 
less do they excuse or extenuate the military offense clearly established 
by the [iVidence in·this case. 

6. War Department records reveal that accused is 24 years of age, 
is single, and has completed hiGh school and one and a half years of 
college. He Berved as a physical instructor during 1939 and 1940, 
in the public schools at Albert Lea, ~JlUJ.esota., and s~rved as a nig,ht 
shipping clerk for a meat pack.in[; concern while attending college there. 
He v,as inducted into the Army in January 1942, and was commissioned a 
second lieutenant in the ~y of the United States, on 25 August lS,43, 
upon €;raduation from I'he Acijutant General I s .')chool, Fort 7fashington, 
liar1land. 

7. The court v;as legally constituted. No errors injuriously 
affecting the substantial rif;hts of the accused ,,,ere colllr.'itted during 
the trial. 'i'he Boord of Ee'\Tiew is of the opinion that ti1e record of 
trial is legally sufficient to support the findin;;s of [;Uilt;y and the 
;.;entenc~., and to warrant confirmation of the sentence. J:ismissal is 
mandatory upon conviction of a violation of Article of '.far 95. 

'\f~R.·CL~. Judge Advocate. 

~ , Judge Advocate, 

~.,£2 Judge Advocate. 
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rt! t'B 1945 
:Iq ASF, jAGO, ·,'lashington 25, D. G. 

TO: The Secretary of War. 

1. Herewith tra.n5!1l!.tted for the action of the President ero the 
record cf trial and the opinion of t:1c Board of Review in the cc?.s e of 
Sec end Lieutenant fyron T. J~ckson (0-1003951), Army of the United 
States. 

2. I concur in the opinion of the Board of Reviffi', that the record 
of trial is legally sufficient to support the fir.dings of guilty and 
the sentence and to T:arrant confinnatior. of the sentence. I recOI11Irend 
that the sentence be confirrr-ed and C3.rried into exec'.:!tjon. 

3. Inclosed are a draft of a letter for your signature transF..it 
ting the record of trial to the frAsider.t for his acticn end a· form of 
Executive action designed to carry the above recomrr.endation into effect, 
shculd such action meet with approval. 

tYRON C.CR.H~ 
kajor General 

3 Incls. The Judge Aclvccatl3 General 
1. Rec of trial 
2. 	 Drft of ltr for sig 


S/1: 

3. Fonn of i.ction 

(Sentence confinned. G.C.M.O. 152, ·17 Apr 1945) 

111-111799-100 
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