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WAR DEPARTMENT 
A:rrrry- Service Forces 

In the Office of The Judge Advocate General 
Washington., D.c. 

SPJGN 
CM Zl4990 

6 MAR f94S 
UNITED STATES ) HEAIQUARTERS V. CORPS 

) 
v. ) Trial by G.C.M • ., convened at 

) Headquarters V Corps., Rear 
Private WILLIAM C. BAXLEY ) Echelon Command Post., in the 
(14161534)., Compaey F., 38th ) vicinity of Limbourg, Belgium, 
Cavalry Reconnaissance Squad ) 12 :tecamber 1944,. To be shot 
ron (Mechanized). ) to death with musketry. 

OPINION .0£ the BOARD OF REVIEV 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

1. The record of trial in the case 0£ the·soldier named above has 
been examined by the Board of Review and the Board submits this, it 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the £ollowi.ng ·charges and Specifica
tions: 

CHARGE I: Violation 0£ the 75th Article of War. 

Specification: In that Private William C. Baxley, Compaey F, 
38th Cavalry Reconnaissance Squadron (Mecz) did, at 
Monschau., Germany., on- or about 21 November 1944 while be
fore the enemy, by his misconduct and neglect endanger 
the safety of Company F., 38th Cavalry Reconnaissance 
Squadron (Mecz) and the Squadron Command .Post, 38th Cavalr,y 
Reconnaissance Squadron (Mecz) 'Which it was his duty to de
fend., in that he being then assigned to duty as an outpost 
guard, abandoned his post and duties. 

CHAliGE II : (Disapproved by the review.i.ng authority) • 

Specification: (lli.sapproved by the reviewing authority).· 

CHARGE Ill: lliolation of the 58th Article of war. 
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Specil'ication: In that Private William C. Baxley, Company F, 
38th Cavalry Reconnaissance Squadron (Mecz) did, at 
Monschau,· Germany on or about 22 November 1944 desert the 
seryice 0£ the United States and did remain absent in de
sertion until he was apprehended at Monschau, Germany on 
or about 28 Noveni>er 1944. 

The accused pleaded not guilty to all 0£ the. Charges and Specifications. 
He was found guilty 0£ Charges I and m and the Specifications thereunder. 
He was found not guilty 0£ Charge II but guilty 0£ a violation 0£ Article 
or War 96 and guilty ot the Specification 0£ Charge II 'Wi. th designated ex
ceptions and substitutions.· After evidence 0£ one previous conviction for 
the careless discharge of a weapon in violation or Article of War 96 was 
received ~ evidence, he was sentenced to be shot· to death with musketry. 
All o:t the, members of the court present at the time the votes were taken 
concurred in the .findings of guilty and in the sentence. The Commanding 
General, Headquarters V Corps, APO #305, disapproved the findings 0£ 
guilty of Charge II and the Specification thereunder, approved the re
maining tindings o:t guilt~ and the sentence, and directed, in pursuance to 
Articles o:t War 48 and 5Dt, that the execution thereof be withheld.. The 
-Ca:mnanding General of the Army in the Eu?-opean Theater of Operations con
firmed the sentence and forwarded the record.of trial to The Judge Advo
cate General· £or action under Article· 0£ War so¼. In transmitting the 
record he wrote., 

, 	 •The order directing its execution is vd.thheld, pursuant to 
Article of War so½ and :tor determination that I av:i authorized 
to. order executed, without commuting, the sentence based in 
part,. perhaps, upon the finding o! guilty o:t a 'Violation of 
Article 0£ War 75. The record 0£ trial is forwarded £or such 
determination; and, if it be determined that I do not have such 
authority, then £or action by the President under Article of War 
48. In this latter event, I am constrained, by rrry responsibility 
to millions of loyal men who serve 1lith unselfish devotion the 
needs of their country, to recommend that the death sentence be 
confirmed apd executed, as exemplary punishment £or this ac
cused1 s treacherous and base.betrayal of comrades; jeopardizing 
the mf.li tary mission of his command. The sentence o:f the accused 

... to be shot to death 1'li.th musketry is just punishment· :for his 
faithless abandonment of his post o:t duty, Yd.th disregard £or 
the consequences of his disloyalty to the trust of guarding from 
surprise night attack by the enentr the security o:f his comrades 
and ~he comnand committed to his protection; and, later, deserting 
the service and remaining in hiding through the aid of enentr . 
nationals in enentr country while his own command was engage·d 

1 · • in combat. on enemy a:>il"• 

_ 3!.• The· evidence for ·the prosecutioi:i ~eli.tive to the alleged miscon
.duct of the accused be.fore the. enentr ~hows that on 21 November l944i the 

··~. 
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38th Cavalry Squadron, including Company F of Vlnich the accused was a 

member, was deployed as a holding force on both sides of.Monschau, 

Germany (R. 15). The forward outpost position of this sector, which 

was designed to guard against the in£iitration of enemy patrols, was 

located near a building on the outskirts of Monschau referred to as 

the "slaughter house" (R. 6-8). All of the guard detail assigned to 

this outpost duty, except the accused and a Private Smith, slept when 

not on duty in a school house about 100 yards to the rear of the slaughter 

house. The accused and Private Smith, however, slept in the slaughter 

house (R. 14). The command post of Company F. was located about 250 yards 

to the rear of the slaughter house and the squadron command post was about 

600 yards further to the rear. Except for the outpost near the slaughter 

house, there was no security provision for the comnahd posts of Company F 

and the squadron other than their own personnel (R. 6). There were no 

friendly troops between the "slaughter house" outpost and the enemy. The 

nearest outpost of the enemy was known to be within a distance of 400 yards 

(R. 16). The Monschau sector had been daily exposed to artillery fire ar.d 

four days prior to the misconduct in question it had been exposed to the 

fire of small arms (R. 15). 


On the night of. 2l November 1944 the outpost.near the slaughter· 
house was guarded by two soldiers stationed separately in tanks. One tank 
was stationed in front of the slaughter house and the second tank was be
hind it. "On each side of these tanks was a tank manned by two men" (R. 16). 

Technician Fifth Grade Charles w. l'owers testified that., after mid
night on 20 November 1944, he was assigned to guard duty in the forward tank 
by the "slaughter house" with instructions that his post was inside the 
tank. A.t the time he had gone on duty he had been given a na.I. watch• 

.which belonged to Sergeant Stone who was in charge of the guard (R. 10).
At a •quarter to two" Powers went in the slaughter house, where the ac
cused and a Private Smith slept when not on duty, and awakened.them.Powers 
then went back to his post in the tank. At "five minutes to t1r0" he again 
entered the slaughter house 11to make sure" that the accused had awakened • 
.A.t that time the accused upon being given the •a.I. watch" left the 
"slaughter house" with the witness and assumed the duties as an outpost 
guard (R. 6-lO)•. 

Private Napoleon Chaves testified that, at about •ten to fifteen 
minutes to four" on the night of 21 .MoTember, he was awakened by the tele
phone operator in the school building where he alld the main body of the 
guard detail slept. He then went to relieve the guard whose post was in 
the torward tank by the "slaughter house". He arrived at the tank between 
~ten and fifteen minutes a.rt.er four". .A.tter ·getting in the tank and finding 
no one there, Chaves decided that, since he needed the no.I. watch", he 
would attempt to obtain it !'rom the accused. Private Chaves accordingly 
looked for him in the slaughter house and •.. saw him "standing by the fire". 
When asked for the watch, the accused replied that he did not have it 
(R. 10-l.2). . . . : . 
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Technician Fourth Grade Joseph Tschinkel testified that on the 

night of 20-21 November 1944 at 4 o 1clock in the momi.ng he went ·on guard 

duty in the. tank at the back of the slaughter house, arriving at his post 

about "ten minutes after four" (R. 1.3-14). He testified that he was in

structed to remain in the tank and that he was not authorized to leave it 

or go anywhere else until relieved. He also teetii'ied that it was the · 

practice for men on' duty in the tanks to awaken the men who slept in the 

slaughter house Dn their turn for duty arrived (R. 31-32). 


, 2.• The evidence for the prosecution concerning the charge of de
sertion shows that on the morning of 2l Novanber 1944 the accused was told 

by the first sergeant of bis compaey that he, the accused, was relieved 

from duty as an outpost· guard, that he was to be tried by a court-martial, 

and that he was restricted to quarters (R. 20). The accused was assigned 

to work in the 1d.tchen during_ the next evening but, when the time came for 

the performance of his ·assignment, he could not be found. An entry was 

made in :.the morning report as of 22 NovE111ber 1944 showing the accused as 

absent without· leave from his. company (R. l?-20; Ex. D). Thereafter, on 

:28 November 1944, the accused was apprehended by a guard on a highway 

about one kilometer from Monschau. At that time he was dressed in civilian 

clothes, careying an umbrella, and walld.Dg·in the direction of Monschau. 

When.tirst questioned, the accused was thought to be a German ·civilian 

and was asked if he could speak English. He at once replied that he was 

•AWOL and returning11 • He then pulled the civilian shirt aside and revealed 

beneath it the uni:f'.orm of an 4,merican soldier. The civilian clothes were 

described as a •black fedora hat, black suit,· something like pajama tops 

underneath with a tie" (R. 24). 


. 	 I 
4. · 'l'he accused, after his rights relative to testifying or remaining 


silent had been explained to him, took the stand ·in his own behalf but 

limited bis testimony to the charge of ci.tserti'o~ He explained that at 

the time he was apprehended he was retu.rmng to· his unit at Monschau where 

he had stayed tor four da;ys in the •top of'·a house" which us occupied by 


·o,rman civilians. He had dressed in civilian clothes which he had procured 
.trom an empty house 	in order to facilitate his passing throue}l .the outpost 
(R• .33-34). Upon cross-examination he. testified that he had been hiding in 
an attic in a house in Monschau. He had remained there until one o1clock 
on the atternoon ot :28 November 1944 when he went across ·the field to an empty 
house in which he procured civilian clothes. He asserted that he had just 
taken a tew days "off" because· he knew he was to be tried b7 court-martial. 
When he. started back toward Monschau, he .was apprehended· (R. 34-3S) •. 

5!• The- Spec:U'ication ot Charge I ~legea, that the accused did, at 

Monschau, Germany, on 2l November 1944, before the ene?ey"", endanger the 

.safety of Company F of the 38th Cavalry Reconnaissance Squadron command 

post, by his misconduct and neglect in abandoning his post and duties as 

an outpost guard. The Specification is alleged JS a violation of Article 

of War?,. 


, 
The Manual !or Courts-Martial states that "misbehavior before 
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the enemyl1, • 

"* * * is a general term, and as her~ useci it renders 
culpable um.er the article aey conduct by an officer or 
soldier not conformable to the standard of behavior before 
the enemy set by the history of our anns. !tunning awey 
is but a particular fonn of misbehavior specifically made 
punishable by this article" (1:lCM, 1928, par. 141!,). 

Winthrop states that miabehavior before the enemy may consist in, 

"Such acts by any officer or soldier, ·as - refusing 
or failing to advance with the command when ordered for
ward to meet the enemy; going to the rear or leaving the 
command when engaged with the enemy, or expecting to be 
engaged, or when under fire; hiding or seeking shelter 
when properly required to be exposed·to fire; feigning 
sickness, or wounds, or making himself drunk, in order 
to evade taking part in a present o_r impending engagement 
or other active service against the enemy; refusing to do 
duty or to perform some particular service· when before the 
enemy". (winthrop•s lolillitary Law and ~recedents, 2nd Ed., 
P• 6~3} • 

Since the evidence shows that the accused was assigned to outpost duty 

within a distance of 400 yards of the _enemy, it clearly appears in the 

light of the above definition that the accused was "before the enemy" 

within the contemplation of Article of War 7S• 


.The evidence shows further that the accused assumed the duties 
of an cutpo.,t guard at about 2 o•clock on the morning of 21 November 1944. 
Both the outpost guard who preceded the accused an duty and. the guard who 
followed him on duty testified that they were i.n8tructed that they should 
remain in the tank _until they were relieved. From this evidence, as well 
as from the evidence showing that the accused was in an cntpost position 
only 400 yards from the enemy, it. is .reasonable to infer that the accused 
understood that his duty required him to remain in the tank and on the 

· alert for the aw oach of the enemy until he was proMrly relieved. · 
Despite this manifest knowledge- of his duty he left hia post before he was 

. relieved. Although the evidence fails to show how far the slaughter house 
was from the tank, how long the accused had been absent from hii, peat when 
discovered, and whether the slaughter house COllllllam.ed a Tiew of the area · 
.from which the· enemy might be expected; and, although this .failure ma:r 
leave the trtie magnitude. of the accused's offemie in doubt, the affirma- . 
tive evidence leaves no reasonab).e doubt that the accused was derelict in 
his obligations as_ an outpost guard. The same is true of the evidence· 
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showing t~at a lax or careless practice existed WPich permitted the 
outpost euard to leave his position in th~ tank and to enter the slaushter 
house to awaken tr.e guards who slept there. · In this ,connection it should 
be observed that tne r,uard who preceded the accused on duty twice left 
his post and entered the slaughter house to awaken the accused and that 
the guard w~o foll01ved the accused on duty also left his post to enter 
the slaughter house to seek a watch from the accused. Hegardle ss, however, 
of these various circumstances, the accused's conduct in leaving his out
post position at the tank where he was assigned before he was relieved an:i 
c::.bsenting himself' therefrom for an unknown period of time involves miscon
duct and neclect of duty which endangered tna safety of his organization . 
within the contemplation of Article of War 75. 

b. The Specification of Charge III alleges that the accused did, 

at Monschau, Gennany, on 22 November 1944, desert the service and remain 

absent in desertion until he was apprehended at 1:onschau, Gennany, on 

28 November 1944. 


The ?Jm ual for Courts-i1Iartial defines desertion as ni:- * i:- ab
sence without leave accompanied by the intent not to return, or to avoid 
hazardous duty or to shirk inportant service11 • The-Manual further states 
that both the element of absence without ,l3ave and an intent not to return 
to the service are essential to tr..e offense 11 -ii- * ~- which is complete when 
the person absents himself Y1ithout authority from his place of ciuty ~- ..,;- ·l<. 
with intent not to return thereto". If an intent not to·· return is shovm 
to have existed at the inception of the unauthorized absence or at any 
.time during such absence, the offense of desertion is established (i:cH, 
1928, par. 130). · · 

The evidence snows that on 22 November 1944, after the accused 
had been restricted to tM limits of his quarters and informed that he was 
to be tried by court-martial, he absented himself without lea~e from his 
organization and ~emained absent therefrom until he was apprehended .on 

'28· November 1944.- Following his unauthorized absence from his quarters 
the accused hid himself for four days ·in the attic of a house which was 
occupied by German civilians. At about one o'clock on th~ fourth day 
of his absence he- left this house and went across a field to an empty 
house where he procured a suit of German civilian clothes. Shortly 
thereafter he was apprehended while walking in the direction of l\ionschau 
on a highway about a mile distant therefrom. Although the accused testi 
fied that he had donned tm civilian clothes in order to facilitate his 
passing the outpost which lay between him and his oreanization, his pre
vious testimony shmyed that.he had been in Monschau for the past four 

'days without surrendering himself.. It is reasonable to infer, therefore, 
that the accused had procured the civilian clothes Ylhich he was wearing 
'When apprehended with a view of avoiding detection. The evidence showing 
that his initial absence was prompted by fear of the consequences of a 
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court-martial trial, that he concealed himself' in the house of German 
civilians for four days, and that he disguised himself' by the wearing 
of German ci.vilian clothes, prove beyond a reasonable doubt that the 
accused at sometime during his absence intended to desert the service 
of the United States., and amply supports the flnding of guilty of the 
Specification of Charge III and Charge III. 

6. As shown in paragraph 2 above, the Commanding General of the 
Arrrry in the European Theater of Operations confirmed the death sentence 
imposed in this case and forwarded the record of trial for review under 
Article of War 5o½. In his action he stated that the record was for
warded for a determination of his power to confirm the death sentence 
"based in part., perhaps, upon the finding of guilty of a violation of 
Article of War 75", and that "* * * if it be determined that I do not 
have such authority, then for action of the President under Article.of 
\'J'ar 48"• Thus the question was clearly presented for determination 
whether a commanding general of the Army in the field has the statutory 
power to confirm a death sentence based upon a finding of guilty of the 
offense of desertion and upon a finding of guilty of the offense of mis
behavior before the enemy. 

The conditions governing the confirmation of death sentences 
are stated in Articles of War 46, 48, and 50. Article of War 46 states 
in part, that: 

"No sentence of a court-martial shall be carried into exe
cution until the same shall have been approved by the offi
cer appointing the court or by ,the officer commanding for 
the time being" • 

Article of War 48 iir.poses further restrictions and limitations by pro
viding that: 

"In addition to the approval required by article 46, confir
1nation by the President is required in the following cases 
before ths sentence of a court-martial is carried into exe
cution, namely: 

* * * (d) Any sentence of death, except in the cases of persons 
convicted in time of war of murder., rape., mutiny, desertion, 
or as spies; and in such excepted cases a sentence of death 
may be carried into execution, subject to the provisions of 
article 50½., upon confirmation by the connnanding general of 
the arnzy- in the field or by the commanding general of the 
territorial department or division~" 

Finally., Article of War 50 provid~s in part, as follows: 

"When empowered by the President so to do, the com

7 


http:Article.of


(8) 

manding · general of the Army in the field or the commanding 

general of the territorial department or di.vision, may ap

prove or confirm and commute (but not approve or confirm 


· without commuting), mitigate, or remit and then order exe

cuted as commuted, mitigated, or remitted any sentence which 

under these articles requires the confirmation 0£ the Presi
dent bef''Jre the same may be executed." · · 


• 
The legislative history of the Articles of War concerning the 


power of confirmation of the commanding gener.µ in the field has been 

summarized in part by Winthrop, as :follows: 


"The Article of' 1806 had required the approval 0£ the 

President in cases of death sentences, only in time of 

war. the Act 0£ 1862 made this approval a requisite to 

the execution of all death sentences. The Act of 1863 

engratted an exception upon .this general rule by authorizing 

the execution of such sentences •upon the approval of the 

commanding general in the field,' in cases of •any per
son convicted as a spy, or deserter, or of mutiny or mur

der•• (Winthrop's Military La~ and Precedents, 2n~ Ed., 


· Reprint ;920., p. 460). 

In 1916 there was added to the .four offenses specified in the act of 1863 

the additional 0£.fense of rape.. Although the legislative history of these 

Articles of War fails to disclose the rea'sons for the selection of the 

five particular of'fenses designated in Article of War 48 to the ·exclusion 

of other offenses, it does show that Congress has always strictly limited 

the power of the commanding general in the field over the death penalty. 

Furthermor~, the 1920 amendment of Article of War 50., when read in con

junction with Article of War 48., clearly demonstrates that in 1920 Con

gress again considered extending the power of the commanding· general in 

the field to confirm death sentences but was unwilling to do so without., 


. at the same time., requiring the commutation of the death sentences con
firmed. In other words., by this amendment Congress expressly and pointedly 
reserved t~ the President the duty and responsibility of conf'irming and . 
ordering executed all death sentences except for the five offenses enumerated 
in Article of War 48. · 

The relative po,Yei's of confirmation of the President and of the 

commanding general in the field must be interpreted in the light of the 

history of the restrictions placed upon the field coilll!lSilder and in the 

light of the approved methods of statutory interpretation. Concerning 

the principle of such interpretation it has been authoritatively-.stated 

that: 


"As a general rule, in the interpretation of statutes, 

the mention of one thing implies the exclusion of another 
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thing. It therefore logically follows that if a statute 
enumerates the things upon which it is to operate, every
thing else must necessarily, and by implication, be ex
cluded from its op~ration and effect. For in~tance, if the 
statute in question enumerates the matters over which a 
court has jurisdiction, no other matters may be included" 
(Crawford, Statutory Construction, Sec. 195). 
* * *· 

"As we have hitherto stated, the appropriate and natural 
office of the exception is to exen~t something from the scope 
of the general words of a statute, which would otherwise be 
within the scope and meaning of such general words. Conse
quently, the existence of an exception in a statute clarifies 
the intent that the statute should apply in all cases not ex
cepte~" (Op. Cit., Sec. 299). 

Applying the above principles of interpretation to Article of War 48 we 
are compelled to the following conclusions: 

(1) The President has been vested vd.th a·general plenary 
power to confirm and order the execution of a death sentence 
in all cases for which that penalty may lawfully be imposed. 
His power in this particular is not limited to any offense or 
group of offenses and is not restricted by territorial limi- · 
tations or by conditions of war or peace. 

(2) The President has been ve;ted vd.th the exclusive 

~ to confirm and order the execution of all death 

sentences not based on rape, murder, mutiny, desertion, 

spying, or any combination of these five offenses. 


On the other hand, the power of the commanding general in the field to con
. firm a death sentence and order its execution is only permissive and is 
strictly limited to "cases of persons convicted in time of war ot murder, 
rape, mutiny, desertion, or as spies" and is subject to the paramount 
auth9rity vested in the President. · 

In the light of this limited authority does the conmanding 

general of an Army in the field have the power to confirm, without com

muting, the present sentence which is supported by legal findings of 

guilty of both desertion and misbehavior before the enemy? The Supreme 

Court of the United States in Carter v. McClauglµ:y, l.83 U.S. 2.36, 46 Law 

Ed. 364, in revievd.ng a court-martial case stated,that: · 


"And it is settled law in this court., and in this country 
generally., that in any criminal case a general verdict and 
judgment on an indictment or information containing several 
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cvunts cannot be reversed on error, if any one of the counts 
is zood and warrants the juar:ment, because, in the aosence 
of anythinc: in the record to show the contrary, the pre- · 
swr:ption of' law is that the court awarded sentence on the 
eooc count only". 

As a corollu!"J to the above stated presuQption, it must also be presumed 

that a court, in imposing a sentence, bases it upon all of the findings 

of guilty which are ler,al. Acting un<ier this presumption of law as well 

as the adntl.ssion of the Com:nanaing General of the Army in the Europ'ean 

Theater of Operations in his action that the sentence was base<i in part 

"perhaps" upon a finfang of guilty of the offense of misbehavior before 

the enemy and in part upon a finciir.g of cuilty of desertion, we must 

conclude that the sentence is not one vmi.ch is basec, merely upon a case 

of ,"persons convicted -i:- -i:- -i:- of -i;- ,:- ,--:- desertion ,'(- -;;- {:-n, but is one based 

upon desertion as well as another offense for which the death penalty 

rright have been imposed. The saDe conclusion was reached by the Staff 

Judge Advocate of the Et·ropean The&.ter of Operations who in his review 


·stated that: 

11It cannot be saia, from the record in hand, that the court 
would have inposed the death sentence for the desertion alone, 
or for the misconduct before the enemy alone. It is apparent 
that the death sentence, wiu.ch is incl.visible (SPJGJ, 1943/10205, 
7 July 1943, Bull JAG, July 1';143, sec 400), was i:nposed for both 
offenses." 

It is axiomatic that the plenary power of the CO!T'Jnander in chief 
must take precedence oyer the lind.tee. power of the suborciina te commander. 
Ylhen, therefore, as here,. there is a conflict or overlapping of powers 
and responsibilities concerni11g the confirmation of the death sentence, 
the plenary power and larger responsibility of the fresident must prevail. 
The conclusion of necessity follows that the commanding gener,al in the 
field c:b es not have the authority to c0nfirm ,dthout comrmting any death 
sentence based upon one of the five exc~pted offenses enumerated in Article 
of "':!ar 48 and upon another offense for which the death penalty is authorized. 
Since the Commanding General of the Army· in the iuropean Theater of Cpera
tions, as a comnanding general in the field, does not have the authori 1,y 
to confirm the death sentence in the present case wm.ch is based in i:.·art:. 
upon the offense of desertion and in part upon ti1e offense of misbehavior 
before the enenzy-, the record of trial must be forwarded to the .President 
for his action under Article of Y:-ar 4B. 

7. The Staff Judge Advocate of the European Theater of Operations 

has asserted in his revi e,,·; that: 


"***I do not believe it would be consistent either.with 

the intent of Congress or the principles anci spirit of_ ,rili 

tary justice for the Theater Col:lI!lander to disapprove tfle 
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finding of guilty of violation of Article of War 75, so 

adequately supported by the evidence as in this case, for 

the sole purpose of enabling him to confirm and order exe

cuted the sentence of death for violation of Article of 

War 58. Such action might be regarded as a capricious cir 

cumvention by the Theater Conurander of the unanswered question 


. as to his authority in these premises and, also, possibly in
fringe upon the power of the ;l?resicte:1t in such matters." 


This statement represents a correct analysis of the legal principle involved. 
The power to approve and disapprove the findings of guilty which is reposed 
in the reviewing and confirming authorities was intended to insure justice 
and not to provide a device for the circumvention of the Presidential con
firming power. It would be unlawful, therefore, for a .reviewing or con
firmi.ng authority to disapprove of a finding of guilty for.the sole pur
pose of assu~g authority to confirm a death sentence. 

7. The charge sheet shows that the accused is 20 years of age and 
that he enlisted at Camp Forrest, Tennessee on 23 November 1942 for the 
duration of the war plus six months. 

8. The coul"t was legally constituted. No errors injuriously af
fectiilg the substantial rights of the accused were committed during the 
trial. In the·. opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence. A sentence 
of death, or such other punishment as a court-martial may direct, is 
authorized upon a conviction of misbehavior before the eneDzy", in viola
tion of Article of War 7.5, or desertion in time of war, in violation of ,' 
Article of Wa"t"58. 

Advocate 

ll 
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SPJGN-cM 'Z7 4990_ - 1st Ind 
8 MAY 1945 

Hq ASF, JJ.00, Washington, D. C. 

TO: . The Secretary of War 

l. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Private William c. Baxley (14161534), Company F, 38th Cavalry Recon

naissance Squadron (Mechanized). 


2~ I concur in the opinion of the Board of Review tl'at the record 
of trial is legally sui'f'icient to support the findings and the sentence 
and to warrant confirmation thereof. I also concur in the opinion of the 
Board that, since the sentence of death imposed in_this case is based in 

·part upon the of'fense of desertion and in part upon the offense of mis
behavior before the eneicy, the Commanding General of the Arrrry in the 
European Theater of Operations does not have statutoey authority to con
firm the sentence without commuting it, and that since he has declined 
to conunute the sentence, the record of trial must be forwarded to the 
President for his action under Article of War 4B. 

,3. · The accused is ~ years o:t age and has been in the military :ier

vice for approximately two years and three months. 


4. The record shows that on Zl. November 1944 the accused assumed the 
duties of a guard at Monschau, Germacy", at an outpost about 400 yards 
from the eneicy. At about the time he was due to be relieved, he was dis
covered standing by a fire in a nearby building called the aslaughter house•. 
His act in leaving his outpost before being properly relieved endangered 
the safety of his post and his organization and constituted misbehavior be
fore the eneicy 'Within the contanplation of Article of War 75. 

On the dq following the above offense the accused breached a 

restriction requiring him to remai_n in his quarters _and hid himself in a 

house 1n Mons$au which was occupied by Geman ci.vilians. On the sixth 

day or his absence he was apprehended about a mile fran Monschau walking 

1n· the direction of that place. At the time of his apprehension he was 

dressed 1n German civilian clothes and was carrying a:q-umbrella. His 

conduct warranted the conclusion that he had deserted the service, 1n , 

violation of Article of War 58. 


. · s. The Commanding General of the Arm:, in the European Theater of 

Operations confirmed the death sentence imposed by the court and trans

mitted the record of trial to my office .for action under Article of War 

so½•. In transmitting the record he wrote: 


•The order directing its execution is withheld, pursuant to 
!rt;j;cle of War So½ and for determination that I am. autllorized 



(l.'.3) 

. to order executed, without comuting, the sentence bas.,d in 
part, perhaps, upon the finding of guilty of a violati~ ot 
Article ot War 75. The record ot trial is forward,d tor..such. 
determination; and, if it be determined that I do riot ha\i"e such 
authority, then tor action by the President under Article ot 
War 48. In this latter event, I am constrained, by '1IfY responsi
bility to millions of loyal men who serve nth unsel.f1sb devotion 
the needs of their.country, to recollll18nd that the death'Hntence 
be·con.t.l.rmed and executed, u exemplary pum.shment tor tbb ac-· 
cused' s treacherous and base betrayal ot comrade,, jeopardising 
the military mission ot his comnand. The sentence of the accused 
to be shot to death with musketry is just punishment tor his 
.taithless abandonment ot his post ot duty, with disregard tor 
the co~sequences ot ·his di.slo7&l,ty to the trust of guarding 
trom. surprise night attack by the eneiv the security ot his 
com.rad.ea and the cmm.and cOllllli tted to his protection; and, 
later, deserting the service and remaining in hiding through 
the ·a1d of eneiv nationals in enemy country while his own com
mand ns eng.aged in combat on enemy soil.• · 

' . 
6. On VE-Day, 9 Kay 1945, General Eisenhower b7 radiograa mod:U1ed 

his previous action in this case by recommending tbat the sentence ot 
death be commuted to life imprisonment. I concur in General· Eisenhower•• 
recomendation and recommend that the sentence be conf'irmed but commuted 
to ctt.ahonorable discharge, tor.t'ei ture ot all pa7 and allowances due or w 
become due and continement at hard labor tor lite, and that the Um.ted 
States Dl.sciplinar,y Barracks, Fort Leavemrorth, Kansas, be deaignated aa 
the place ot con.f1nement. 

7. · Inclosed are a dra.t't ot a letter tor 7our signature, trana
mitting the record to the President. tor his action, and a fora ot . · · 
Executive action designed to carry into ei'tect the foregoing .recca
mendation, should such action meet wit_h approval. 

~ ~-~
KIROB O•. ClWmR 

3 Incls 
Incl 1 - Record ot trial 

:v.ajor General 
The Judge Advocate General 

Incl 2·- Dtt. ot ltr. tor sig. 
· ·sec. ot war 

Incl 3 · Fol"ll ot Ezecutive 
action 

(Sentence con!irmed but commuted to dishonorable discharge, 
total forfeitures and confinement for life. o.c.Y.O • .'.318, 9 Jul 1945) 
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WAR DEPAR'.l.".MEt"T 
. (1S)Army Service Forces 

In the o.t:tice of The Judge Advocate General 
Washington, n.c. 

SPJGJ: - CM 275196 	 21 FEB 1945 

U N I T 1'.: D S T A T E S 	 ) EIGH'rH SERVICE COMMAND 
) A"RMY SERVICE FORCl:S 

v. 	 ) 
) Trial. by G.C.M., convened ~t 

First Lieutenant RALPH ) Fort Crockett, Texas, 24 
W. ~'.l.'E',IART {0-1?95991), ) January 1945. .-Dismissal. 
Corps ot llilitary Police. ) and total. forfeitures. 

OPINION of the BOAPJ) OF REVmtl 
LYON, HEPBURN and.MOYSE, Judge Advocates 

l. 'l'he Board of Review has examined the record of trial. in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General.. 

2. The accused was tried upon the following Charge and Speci
fication: · 

CHARGE: Violation of the 85th Article of War. 

Specification: In that 1st Lt Ralph w. Stewart, CLIP, 
Headquarters 1820th Sez·vice Unit, 8th sve, Prisoner 
of War Camp, Huntsville, Texas was at Prisoner of war 
Branch Camp, China, Texas, on or about 31 December 
1944 found drunk while on duty as temporary Branch· 

. Camp Commander. 

He pleaded not guilty to and .,;as found guilty of the Charge and its 

Specification. No evic.ence was il!,troduced of any previous conviction. 

He was sentenced to be dismissed the service and to forfeit aJ.l pay 

anq ·allowances due or to become due. The revievd.ng authority approved 

the sentence, recommended that it be ccm.'!luted to dismissal. and for

feiture of $50 per month for six months and that the dismissal. be 

suspended during the pleasure of the President., and forwarded the record· 

of trial. for action under Article of War 48. 


3. The evidence for the prosecution may be SU.':mlarized as follows: 
It ·was stipulated that the accused was in the military service of the 
United states on 31 December 1944 and on the date of trial., assigned 
to Headquarters, 1820th Service Unit, 8th Service Comm.and, Prisoner· 

http:revievd.ng
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of War Camp, Huntsville, Texas; and that on 31 December 1944 he was on 

duty as temporary Branoh Commander of Prisoner or War Branch Camp, 

China, Texas, until 1700 hours (Ex. A). . . 


During the morning of 31 December 1944 an enlisted man joined, 

the aooused in the "PX" of Prisoner of War Camp at China, Texas, of 

which the accused was in command, where they drank two bottles of beer. 

They then went to the officers' quarters located about 20 feet away and 

drank three or four more bottles of beer together with some whiskey 

· (R. 9-10). The enlisted man became so intoxicated that he could not 

recall what happened thereafter until the next day, nor could he express 

any opinion, upon the sobriety of the accused after they had consumed the 

liquids described (R. 11). The whiskey was obtai~ed from a bottle on · 

a table in the·tent used as the officers' quarters (R. 13). Another 

enlisted man joined them _in the officers' quarters and drank a bottle 

of beer and left (R. 18). A few hours later the accused entered the 
orderly tent about 60 feet away from the officers' quarters e.nd picked.up 
a .45 revolver from a desk where a guard had laid it while he was engaged 
in writing out a report (R. 4,). The accused put two rounds of a:rmrnmi • 
tion in the gun and pulled the trigger of the gun while pointing it at the 
floor causing it to go off. A soldier walked into.. the orderly tent and · · 
the accused put the muzzle of the gun into his midsection and asked.him. it 
he was afraid of the gun • .Ari.other enlisted man then took· the gun from the 
aco\lled aDd lock~d it up (R. 18, 20, 26, 35, 36, 43). Shortly thereafter 
the accused walked to the prisoner compound located about 100 feet from 
the orderly tent and had all or the prisoners fall out in formation. He 
then talked to them in a loud voice, cursed them, and waved his arms about. 
An enlisted man dismissed the prisoners and as the prisoners returned to 
their quarters the accused followed them, waTing his arms (R. 18-20. 23
24, 31-34, 36, 43, 61). He then got into his automobile and drove up to 
the gasoline dump, 300 tp 400 feet awa:y. In endeavoring to turn around, 
the oar became stuck -in the mud (R. 22J. There at 1700 o'clock he wu 
found asleep by the officer who came ·to relieve him. Shortly therea.tter 

, 	 ~e drove off to:his home in the direotion of China, Texas(~. C). In 
the. opinion of the five enlisted me:n who observed the accused during the 
above oocurrenoes he was drunk (R. 19, 20, 23, 28, 29, 31, 34, 37, 43,
47). 	 . 

· 4•. In defense an enlisted man who observed the. acouaed's actions 
toward the prisoners testified that in his opinion the aoouaed wu not 
drunk (R. 60). The same witness denied that the acoua_ed drank aey~:whiakey 
while in th~ officers' quarters earlier during the day- (R. 60~61). Captai~ 

. Charles B. Willis testified that he had knmn:>. the aooused ainoe ,lµl;y 1944 
and that from his obaervation he had ne-rer seen the accused drink' to 
excess and that the accused'• re~utation for sobriety,previous to 31 · 
December 1944 waa perfect (R. 56J. ' · . . 

' . 
Mrs. Carolee Stewart, the aoouaed'• wife, t~atified that when 

the accused arrived home on the night of 31 December 1944, he compla.in9d 
of ~~~pa in the stomach as the result ot "a oouple of ~rinks". He 

2 
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continued to suffer from cramps during the night. In the morning he 

felt better and went "to work as usual 11 

• She administered a mixture of 

water, vinei:;ar and soda. to him. In her opinion he was not drunk (R. 59). 


The rights of the accused having been explained to him, he elected 
to take th~ stand and testify under oath as a witness (R. 62). He · 

· testified that he was 40 years of age e.nd' had been in the mill tary ' 
· service over 16 years• during 13 years of which he was an enlisted man. 
His character ratings on his discharges as an enlisted man were all 
nexoellent 11 (R. 62). He was on duty as averred in the specification on 
31 December 1944. Because it was New Years' he treated an enlisted man 
to beer. During his lunch he himself.drank three bottles of beer. A 
Mr. Blanche visit~d him shortly thereafter and offered him a drink from 
a quart bottle of whiskey. He took two drinks of whiskey. Mr.• Blanche 
left the partially filled bottle on the table 11as a present". Later 
when he started toward the orderly tent he felt cramps in his stomach. 
As he. entered the tent an enlisted man was "monkeying" with a pistol.
He took it away from him and in trying to release the hammer from its 
cooked position. it slipped and discharged the pistol. He then turned it 
over to Charge . of Quarters and told him to clean it and put it away. Later 
he observed that no firewood had been delivered in the tent as ordered 
so he had the prisoners lined up and "bawled them out to· a fare-thee-well". 
His cramps still bothered him and he unsuccessfully tried several remedies. 
He then took an oil drum in his oar to '!;he gasoline·dump. where he became 
stuck in the mud. So he sat in his o~r and listened to the radio. He 
must h&,ve dozed off as the next thing he knew Lieutenant Quinby, the 
officer who wu to relieve him, shook him. The officer extricated the 
oar from the mud and the accused drove it home. He suffered from cramps 
moat of the night. He denied that he was drunk (R. 63-67). 

5. '.Ihe accused has been convicted of being drunk while on duty 

in violation of the 85th Article of War. Under this article it ·is 


.· neoesau-y to prove that the accused was on duty and that he was found 
drunk while on such duty. A:rry intoxication which is sufficient· sensibly to 
impair the rational and full exercise of the mental and physical faculties 
ia drunkenne.sa within the meaning of the article (MCM. 1928, par. 145, 
page 159-160). 

'.l.'h.e accused was e.dlllittedly on duty at the time and place averred in 

the Specification. Five witnesses testified as to his conduct during a 

pa.rt.of the time he was on duty and expressed their opinion based upon 

their unoontradioted observation that he was· drunk: The·aocused denied 

that he was drunk• adm1tting ·however. that he had consumed at lea.st .four 

bottles of beer and two. drinks ot·whiskey dur.ing the day. One witnesa 

who obaerve.d him upon 1everal ocoa.aions during the day expressed his 

opinion tha.t he wu not drunk. The 1llAll with whom he · did most of his 

.drink~~ admitted that he himaelf became drunk. It was the day be.fore 

Bew Yeara. · · 
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nie oourt had the opportunity to see and obaern the witneues. 
We oan find nothing in the reoord to justify ~ o~ange in the court's 
finding that the aocused was drw:ilc. 1he weight of the eTidence strongly 
favors that oonoluaion. We therefore have no dittioulty in sustaining 
the findings. 

6. All ot the members ot the court pa.rtioip.ating in the trial 
reoommended, in Tiew of the accused's military serrloe ot o'V'er 16 yean, 
.his six disoharges rating his oharaoter aa excellent, and his laolc ot · 
training titting him to earn a living outside.or the. service, that 
consideration be given to auspending the sentence aM restoring the 
accused to duty. · 

1. War Department records show the aoouaed to be 41 years ot age 
and married. He attended grade aohool tor eight years. .For three years 
he was employed u a locomotive fireman on a railroad, and then during 
a similar period· or time as an inspeotor in a heat-treating plant. He 
enlisted in the serrloe on 26 .Mq 1926 and served as an enlisted man, 
reaohing the grade of sergeant, until he wu oommissioned seoond lieu
tenant, Corps or Military Polio•, l.rJJry or th~ United State,, on 9 
Ootober 1942. On ·1 June 194:S he was promoted to tint lieutenant. 

. ' 

· 8. 1he court waa .legally ._oomti~ted_and had jurildiction ot the 
acouaed and the offense. Bo erron injurioudy arreoting the' aubatan
tial rigbta ot the acouaed 'Were ocmmdtted by' the -oourt du.n,ng · the trial. 
In t~t! opinion ot the Board ot Revi.911' the record ot tria.1 is legally 
sufficient to support the tindinga _and the aentenoe and to warr&nt oontirm
ation ot t,he sentence. Dismissal ii ·mandatory upon a conviction of a 
violation or the 85th Article ot War in time of war. 

rz. '. .'l (. ·i 0, , Judge Advocate. 

3~...... ~~ ·• Judp Advocate, 

~ ¥;p..,.,,...'- Judge Advocate, 
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SPJGK - CM 275196 	 1st Ind. 

FEB 271~5
H1 MF, JAGO, Washington 26, D, C:,. 

TOa 	 The Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Ralph W. Stewart (0-1795991), Corps of Mi.lita.ry 
Police. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and- the sentence 
and to warrant confirmation of the sentence. The accused has been con
victed of a serious military offense, to wit, being found drunk while 
on duty as temporary oranch commander of a prisoner of war camp. War 
Department records show that prior to receiving his commission the ac
cused had completed 16 years of honorable service as an enlisted man in 
the regular Army, with .character ratings as excellent. All members of 
the court participating in the trial have recommended that the sentence 
to dismissal be suspended. The reviewing authority in his action recom
mended the suspension of the dismissal during the pleasure of the Presi
dent and forfeiture of pay of J50 per month for six m9nths. Despite 
the serious nature of his offenses, in view of the long and honorable 
military record of the accused, and in further view of the reooi:i:nenda
tions for clemency by the court and reviewing s.t.¢hority, I recommend 
that all forfeitures in excess of $50 pay per month for six months be 
remitted and that, as thus modified, the sentence be carried into 'execu
tion, but that the execution of that portion thereof adjudging dismissal 
be suspended dlu-ing good behavior. 

3. Inclosed are a draft of a letter for your signature transmitting 
tho record to the President for his_ action and a form of Executive action 
designed to carry into effect- the recommendation hereinabove made, should· 
such action meet with approval. 

C. - ~.....-._.____ 
·. 

3 Inols 	 MYRON C. CRAMER 
1. Record of trial 	 Major General 
2. 	Drft ltr sig. Seo The Judge Ao,vooate General 


of Wa.r 

3. Form of Ex actfon 

(Sentence confirmed rut all forfeitures in excess of $50 per month 
for six months remitted. ·Execution of that portion of sentence 
adjudging :dism;ssal suspended. G.C.M.O. 132, 9 Apr 1945) 
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WAR DEPART".!ENT (21)
Army Service Forces 

In the Office or The Judge Advocate General 
Washington., D. c. 

SPJGQ - Cit 'Z/5309 
21 MAR 1945 

UNI'.1.'ED STATES ) AR..\fI' GROUND FORCES REPUCEMENT 
) DEPOT NO. 1 · . 

v. ) 
) Trial by G.C.ll • ., convened 

First Lieutenant JA!!.r.;S B. ) at Fort George G. Meade., 
SAPPINGTON (0-1305997)., 
rnra.ntry._ 

. ) 
) 

Maryland., 7 February 1945. 
Dismissal. 

OPINI<Ji of the BOARD OF REVID'I 
ANDRE':;s, FREDERI'CK and BIERER, Judge Advocates 

. 	 l. The record of trial in the case of the ori'icer named above 
h.3.s been exanuned by the Board of Review and the Board submits this., its 
opinion, to The Ju.dge Advocate General. · . 


2•• Accused was tried upon the following Charges and Specii'icationsa 

CHARGE Ia Violaticn or the 95th ~ticle of War. 

Specification 11 In that First Lieutenant James B. Sappington, 
Compan,y D, 7th Replacement Battalion, 2nd Replacement . 
Regiment (Inf), did, at Fort George G. !leade, llaryland, 

· on or about 'J October 1944 with intent to defraud., wrong
fully and unlawfully make and utter to the Port George 
G. Meade Exchange., a certain check., in words and figures 
as !pilows to wits 

JAMB.S B. SAPPINGTON "No. 156 
Lieut. u. s •. Arrv. 

Camp Croft, s.c. Oct 3 1944 
Pay 
To The. 
Order 0£ .__ _han=...,g'-"e_______ ·$..::.P.::.o.:.st--=Exc-· 	 25.00 

T!arenty Five ._ - - - - No/100 - - - DOLLARS 
THE COM?lrltCIAL NATIOOALBANK 
67-699 Spartanburg, S. C. 67-~ 

/s/ 	 James B. 5appington 
1st Lt. Inf'. 
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in partial payment of an indebtedness to the said Ex
change in the sum of $90.00, he the said Lieutenant 
Sappington, then well knowing that he did not have and 
not intending that he should have- sufficient funds in 
the Co!!lllercial National Bank; Spartanburg, South 
Carolina, for the payment of said check. 

Specification 21 Same form as Specification 1, but alleging 
check no. 159, dat,ed 4 October 1944, in the amount of 
$20.00, payable to the order of Post .Exchange, made 
and uttered to the Fort George G. Meade .Exchange, at 
Fort George G. Meade, Maryland, in partial payment 
of an indebtedness in the sum of $90.00. 

Specification 31 Same form as Specification l, but alleging 
check no. 183, dated 18 November 1944, in the amount 
of $10.00, payable to the order of cash, made and uttered 
to Lieutenant Emanuel N. Frankel, at F'ort George G. Meade, 
Maryland., and fraudulently obtaining thereby the sum of 
$10.00. 

Specification 41 Same form as Specificaticn 1, 
\ 

but alleging 
check no. 189, dated 21 December 1944, in the amount of 
$13.15, made and uttered to the Post Signal Office, at Fort 
George G. Meade, Maryland, in payment for services rendered. 

Specification 51 Same form as Specification 1, but alleging 
check no. 188, dated 18 December 1944, in the amount of 
$10.00, payable to the order of cash, made and uttered to 
Major Charles L. Diamond, at Fort George G. Meade,· Mary
land, an:i fraudulently obtaining thereby the sum of 
$10.00. 

Specification 61 Same form as Specificaticn 1, but alleging check no. 
191, dated 9 January 1945, in the amount of $50.00., payable 
to the order of cash, made and uttered to Captain Benjamin 
H. Sher, at Fort George G. :i.foade, Maryland, and fraudulently 
obtaining thereby the sum of $50.00 

CHARGE !Is 	 Violatiai of the 96th Article of War. 

(Fiming of not guilty). 


Specifications (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. He was found 

not guilty of Charge II and its Specification, and guilty of Charge I 

and all Specifications there.mder. No evidence of previous convicticns 

11&s introduced. He was sentenced to be dismissed the service. The 

reviewing authority- approved the finding of guilty of Specification 6., 

Charge I, except the words "and by m~s thereof, did fraudulently 
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obtain from the said Captain Benjamin H. Sher, Headquarters, AGFRD #1, 

]fort George ~- 7:.Ieade., :Maryland., $50.00 in lawful currency of the 

United States," approved the sentence., and forwarded. the record of 

trial for action under Article of War 48. 


3. For the prosecutton, the cashier.of the Conmercial N'atiaia.l 

Bank., ,spartanburg, South Carolina, testified-by- deposition that each of 

the checks described in Specifications 1 through 6., Charge I, was 

presented to that bank for payment and returned 1mpaid because of in

sufficient funds. The signature on each of said checks appeared to be 

genuine., and each would have been paid had there been sufficient funds 

on deposit at the time of presentment. Each of the six checks and a 

photoprint of the ledger sheet of accused's account with the bank., 

covering the ·period from 1 August 1944 to 31 January 1945 were attached 

to the deposition and identified. On 1 SeptEl!lber 1944 the balance in 

the account was $167 .34. There were no deposits during September and 

en the thirtieth of that month the balance was $7.44. On 2 October 

there was a deposit of ~1275.57, .on 17 October a deposit of ,75, and en 

l November a deposit of ~2:76.97. These were the only deposits between 

1 October 1944 and 31 January 1945 (Pros. Ex. A). Further observations 

concerning the state of the accused's bank account will be made in con

nection with the severa1 specifications involved. 


Vfith respect to Specifications l and 2 1 Charp;e I, the testimcny 
shows that on J and 4 October 1944, accused gave the checks in the respective 
amo1.mts of $25.00 and $20.00 to the Fort George G. 1:eade Exchange to take 
up two checks of liJce amount which had been given by accused during the 
previous month of September and had been dishonored. The later checks 
were deposited by the exchange in the bank and were subsequently returned 

. marked "insufficient funds. 11 Aoout 20 October 1944, accused was called 
before the exchange officer for a conference about the checks. That offi 
cer, after tal.ldng with accused., "felt like" accused was entitled to more 
time, and an arrangement was made to hold the checks in the file until after 
accused's next pay day.· From this talk, he believed accused had no intent 
to "cheat" the exchange and that he intended to make the checks good. 
However, after 1 November accused did not pay the checks as' he bad agreed 
(R. 9-14; Pros. Ex. B). · On 3 arid 4 October accused's account with the 

bank showed a balance of $187.0l.· On 13 October, at which time the checks 

were returned by the bank for insuffic;I.ent funds, his balance was $0.07 

(Pros. Ex. A). · 


It was stipulated that if present, Captain Emanuel N. Frankel 'irould 

testi1y that en or about 18 November he gave accused $10.00 and received 

in return the check described in Specification 3, Charge I. Frankel 

thereafter indorsed the· -check aIXi obtained $10.00 for it from the Post 

Eicchange (R. 14-15; Pros. Exs. c, D). en 1 November accused's bank 

account showed a balance of $278.97; J3y 14 November the ba1ance was 

reduced to $6. 77. This balance remained UI+til 22 November, when it 

was further reduced to $6.27. en 27 November, the date of the return 

of the check by the oank, the balance was $6.27 (Pros. Ex. A). 
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Accused's telephone· bill with the Post Signal Office, for services • 
rendered for the month of 6 November to 5 December 1944, becam~ delinquent, 
and a.fter a telephone call i'rom the Post Signal Of:ficer., accused., on 2l 
December 1944, mailed his check for $13.15., described in Specification 41 
Charge I., in payment of the' bill. '.lhe check was subsequentl-7 returned by 
the finance officer marked •insu.t.ticient funds.,• and li_"as rede81!led in cash 
by the Post Signal Office (R.15-19)". On 2l December accused's account 
with the bank showed a balance of $3.75, and ai 30 December., the date the 
check was returned by- the bank, the balance was $2.75 (Pros. Ex. A). 

Accused gave the check for $10.00., dated, 18 December 1944, described 
in Specificatiai 5, Charge I, to Chaplain Charles L. Diamcmd ooe night . 
at. "the club,• and received cash in exchange for it. Cha.plain Diamond 
negotiated the check, llhich was later returned for insui"ficient funds. 
He then telephoned accused and allowed him a day to make. the check good, 
but accused failed to see him about it. Not more than a ~k after giv
ing the $10.00 check, accused ·redeemed another check in the amount of 
$25.00 which he had previously given to Chaplain Diamond. Di.amend 
testified that he believed accused wou.ld have ta.ken up the $10.00 check 
also if he had presented it to accused. During the year the witness had kno,m 
him, accused had redeemed •one check, maybe two or three,• ll'hich he had 
given the witness, and the Cllaplain "never had_-any diff:i,cu_lty" (R. 19-22). 
On 18 Decembar accused's bank account shawed a balance of $3.75, and on 
3 January, the date the check was returned by the bank, his balance 11v-s 
$2.75 (Pros. Ex. A). 

01 9 January 1945, accused gave the check described :in Specification 
Charge I, to Captain Benjamin H., Sher; who gave- accused $50.00 in cash6 1 

to settle some debts· accused had incurred in a poker game. Accused did not 
tell Captain Sher to hold the check, and the witness obtained- the mcmey 
cm it the .following morning i'rom _the Second Regiment Mess· Fund. He later 
had to refund the mcney when the check was returned by the drawee bank 
marked •insufficient funds" (R. 22-25) • On 9 January and Cll 13 Januar;r 
1945, at which time the check was returned, accused I s balance with the 
drawee bank was $0.67 (Pros. Ex:. A). . . . • · 

. . . . . , 

4. Accused, after having his rights explained to him b7 the presi
dent1 ·e1ected to testify 1mder oath (R. 32). He stated that he had 
giTen foo.r or .tive other ch~ks prior to 3 O::tober 1944 which had been 
returned !or. iDaufficient funds, but had. made all_ of them good except the · 
two he had giTen the Post Exchange. He ·wed about $100.00 to other 
military persc:nnel. at the post,·~ of the in'iebtegness being evidmced 
by a $60.oo check to another officer, wbich had not bem deposited for 
collecticn. DiTOl'Ce. proceedings were begun ago.inst him by'. his wife iD . 
June, and terminated on 28 O::tol::>er 1944. BefON the proceedings became final 
he bad paid ha wife a tJ00.00 mcothly allowance .tran his_ pa7, bCJ11.ght a . 
$25.00. -..ar bcmd each month, and bad paid a $100.00 attorney fee for his 
wife. ·He had .al.so given his wife an automobile, bonds, cash. w.lue o.t · 
life insirance, and everything except his _civilian clothing. Except 
for· the obligaticns Jlelltioned at the "trial., he bad no ether debts or 
obligatimis o.t any '.sort (R. 33-36). · · 
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Accused fixed the date of the conference with the exchange o.f.ficer 
as 4 October 1944 (R. 45), at which time he gave the two checks re.ferred 
to in Specificatiai.s l and 2 to replace two prior checks which had been 
returned .for insu.f.ficient funds. Accused told the ·officer he could not 
pay- the checks and asked that they be held until his next pay- day. '.l'he 
officer agret)d to hold them for him. However, en l November he was Ubeing 
squeezed from more than cne side., 11 and did not pay the checks, and on 
6 November he entered the Station Hospital as a patient (R. 36). 

While still a patient at the hospital,· but while an pass in 
Baltimore, at the races,· he borrowed $10.00 from Captain Frankel and 
$25.00 fran a Captain Cromwell, and promised to take up the checks given 
them as soon as he cQ\lld get back to his quarters (SpecificatiC!l 3). Three 
days later he was discharged from the hospital and paid captain Cromwell, 

· but was ~ble. to locate and pay- Captain Frankel (R. 37-38). 

At the time he gave the check to the Post Signal Office (Specification 
!t) he believed he had from $15.00 to $2'.:>.00 in his account. The last bank 
statement he had .ras received around the middle of November and covered 
_October transactions and apparently those occurring during the early part of 
November. He did not keep check stubs, relying upon his memory for a 
record of the accaw1t (R. 38-39, 4-9). · 

The check to Chaplain.Diamond (Specification 5) ...as given in 

payment- of a debt incurred in a poker game, and Chaplain Diaioond agreed 

to hold it until accused could take it up in cash. A S'.lbsequent check 

.for $25.00 given ·chapla:in Di.amend was redeemed in cash by accused. Ac

.	cused tried to call Chaplain Diamond on the day the latter left word for ac
cused to call, and talked with the Chaplain :in the mess hall later that . 
day without any mention be:ing made of the check. Th9 following night 
Diamond told accused he had turned the check over to the Regimental 
Adjutant (R. 39-40)• 

The $50.00 check (Specificaticn 6) was given Captain Sher at 5130 
a.m. an 9 January in payment of a debt. of $49.50 incurred by borrowing 

chips from Sher in a poker game, and Sher agreed to hold the c;heck and 


_allOW' accused to take it up in cash. At ·nocn that day accused went to 
see Sher to remind him not to cash the check and to remind him that 
there were "not sufficient funds in the bank to pay it," but learned 
that it had already been cashed. Accused then made arrangements with a 
Captain Ellison to let him have $200.00, with which he intended to pay the 
check. However, he was restricted to the post and forbidd_en by written. 
orders from borrowing any more mai.ey-, and consequently was never able to 
get the money from Ellison (R. I.D-44; Def. Ex:. 1); 

Through the month of September accused's checks, less allotments, 

were sent directly to the bank in Spartanburg by the finance of.ficer. 

His entire pay- check was deposited to his account oµ. 2 October and l 

November 1944 because he had stopped allotments to his wife. Beca1lse 
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of the divorce, he stopped ma.king deposits in the bank beginning 

with Novemb-er, but sent his wife mcney pursuant to their agreement. 

The account was not a joint account. When he gave checks with the 

understand:ing that they would be held, he would vait until pay day 

to pay- them, or would "rob Peter to pay Paul, borrow from one to pay 

another" (R. 53-55; Pros. Ex. A). 


5. ihe evidence clearly established,. and accused aQl!litted the 

making and uttering of a:ach of the checks described in the Specifica

tions. The insufficiency of accused I s bank account and consequent 

return of the checks after presentment to the bank for payment is also 

clearly established. 


The C!lly serious question is whether the alleged knowledge 
of the state of his account and the alleged fraudulent intent not to 
have sufficient funds in the bank to meet the checks were proved 
beyond a reasonable doubt. As to Specifications 1 and 2, Charge I, 
the record shows that en 3 ar.d 4 Oct·ober, the dates m lWhich the 
checks for $25.00 and $2).00 were given to tha Post Excbane;e, accused 
actually had en deposit in the drawee bank the· Bllll of $137.01. There 
is nothing in the evidence to .show thl t accused had issued checl{S pre
viously in an amount sufficient to create an overdraft by the issuance 
of the two checks in cpestion. For aught that appears, these two 
checks may have been tb:I first ones drawn aga:inst the balance of $187.0l, 
and their dishonor may rave resulted f'rotn the payment by the drawee bank 
of other checks drawn and presented in the interim. Vnder the circum
stances, it is our op:inion that the elements of knowledge and fraudulent 

· intent were not proved beyond a reascnable doubt (See 'CM 236017, , 
Selser, 22 BR 265). HCJ11rever, the evidence proves bey-md a reasonable 
doubt the wrongful failure of accused to maintain a sufficient bank . 
baiance to meet the two checks dated 3 and 4 October, a lesser in
cluded offense under Article of War 96: (CM 249993, Yates, 32 BR 255; 
.CK 237141, Ralph, 24 ER l03J CM 250~4, ~, 32 ER 397). · 

As to the ranaining Specifications, it is significant trat 

accused admittedly made no deposit after 1 Novanber 1944 and that his 

balance shrank from $213.27 m 13 November to $6.77 on 14 November and 

dropped •to 67 cents on 8 January 1945 and to 17 cents m 15 January 

(Pros. Ex. A). By his own admission he received a bank statement 

aroo.m the middle of' Movanber. If the statement included transactims 

through 14 NOYember, it showed on its face that his baj.ance 11as insu.t 

fi.cient to cover any of the four checks thereafter issued by him. If 

the statelD8nt did not include 14 November, it must have been apparent 

to the acCl.lsed that his outstanding checks, which cleared m 13 and 14 

November, am which presumably bad been issued recantly enou~ to be 

fresh in his mE1J1ory; would reduce his balance to an extent precluding 

the honoring of further checks. His whole course of conduct indicates 

that he was entirel:, aware of' the fact that tba last four checks were • 

given with insufficient flmds in the bank to meet them, and, although 

9e recaivec;i his pa;r tar Noveni>er and Decenber, he carefully retrained 
. . . ~ 
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·,!ran depositing any of it in his baiic accowit. The court did not 
- believe the accused• s story that as to Specificati9n 4 he thought 
· he bad fifteen or twenty dollars in his account and that as to 

Specifications 3., 5., and 6., the .looders agreed not to pi-esent the 
checks for· payment but promised to hold them until accused could . 
take then up by paying the amounts in cash. His version of these 
transactions is in direct confiict· with the testimony far the prose
cution and only a persoo of incooceivable naivete would believe him. 

, It is significani that he told a different story with reference to 
Specification· 4. · That check •s given for a telephone bill., and it 
must have bean obvious- evm to him th9. t no ooe wruld believe an asser
tion that the payee agreed not to present the check. Thus., b7 tores· 
of c:ircumstanc-es he deemed it necessary to advance incoosistent var

. siais of the various transactions and his testimccy is clearly un110rtey 
of belief. · 

The fact that some of the checks nay have been given 1n pay.;. 
ment of pre-existing or gambling debts does not preclude a finding 
that accused is guilt7 of the offenses charged., in ~ola.tion of Article 
of war 95. Receipt b7 accused of value for the checks need not be 
alleged (CM a)260l, Spertt, 6 BR l'?].., 218J Dig. Op. JJJJ., 1912-40, 
Sec. 453 (2l)). Specifications 3., 4, S and 6 were proved bqcnd a 
rea_sona.ble doub~. · 

6. War Department records reveal that accused is 39 years ot 
age. The record of trial indicates that he was divorced on 28 
~tober 1944. He. las no children. He completed three years ot 
high school am special courses in accounting., auditing am statis
tics. He worked for nine years as a salesn:an aoo office manager. 1n 
his ikther•s retail mustc store a.Di ten years as a statistical analyst 
for the United States Department ot the Interior. Accused served frcin 
1919 to 1921 in the Reserve Officers• Training Corps. He ss inducted 
into the ~ C11 17 May 1942 and was comnissioried a secmd lieutenant 
in.the A.nay of the United States on 29 DecEll!ber 1942 upon graduation 
f'ran The Infantry School,. Fort 'Benning, Georgia. He was promoted to 
the grade of first lieutenant on-7 June 194.3. . · 

, · 7. The court was legally caistitutsd. Except as note~, .no 
errors injuriously affecting the substantial rights of the accus~ 

, were committed dur:ing the trial. The Board of Review is of the 
opiniai that the record of trial is legally sufficient to support 

. cnly so much of the findings of gullty of Specifications l and 2 ot 
, Charge I as involves findings that accused wrongfully failed to main-· 

tain a sufficient bank .balance to meet the checks therein described., 
in violaticn .of Article ~f •r 96 and legally sufficiai.t to support 
the findings of guilty. of C1-,rge I and the renaining $peci£ications 
thereof as api:roved by the revi8'ing authority and to support the 
sentence and to warrant confirmation thereof. J. sentence ot dismissal 

.·.;:.. 
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111 mandatory upcn conviction of a violaticn or Article of War 95 and 
1s authorized upon convicticn of a violaticn of Article of War 96. 

'f"Wc.f:<o..R ~geAdvocate. 

L/) udge Advocate. 

~L-4~ ~ Jadge Advocate. 
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SPJGQ - .CM Z/5309 


TOa The Secretary of \'far · 

l. Herewith transmitted for the action of .the President are 
the record of trial and the opinion of 'the Board of Revie•.Y in the 

· case of First Lieutenant James B. Sappington (0-1305997), In:tantry. 

2. I ccncur in the opinion of the Board of Review that the 
record of trial is legally- sufficient to support only so much o:t 
the findings of, guilty- of Specifications l and 2 of Charge I as 
involves findings that accused wrong.fully :tailed to maintain a suf'fi 

. cient bank bala.l;l.ce to meet the checks therein described, in viola
tion of A.rticle of war 96, and legally sufficient to mpport the 
.t:indipgs of guilty of Charge I and the remaining Specifications 
thereof as approved by the reviewing authority.am to support the 
sentence and to warrant confirmation thereof. I recamnend that the 
.sentence be confirmed and carried into execution. 

. 3. Inclosed are a draft. of a letter fer your signature, trans
mitting the record of trial to the President :for his acticn, ·arxl a 
form of Ex:ecutive action designed to carry the above recoamendation 
into effect, should such action meet with approval. • 

.~ ·~ • Q......_o...,,·. ~ 

·3 	Incls MYRON C. CRAMJm 

l - Record of trial Major General 

2 - Dtt. ltr far sig s/v, .The .Judge Advocate General 

3 - Form of action 


(Findings disapproved in part in accordance with reco11111Bndation of 

The .Iudge Advocate General. Sentence ··confirmed. 

G.C.M.O. 225; 13 Jun 1945) 
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WAR DEPARTMENT 

Anny Service Forces 


In the Office or The Judge Advocate General 

Washington, D. c. 

SPJGH-CM 275342 5 MAR 1945 

UN IT E.D ST ATES) FERRYING DIVISION 

v. I T AIR TRAUSPORT COMMAND 

rial by G.C.?l., convened at 
Second L1•utenant J.E. Gore Field, Great Falls,
DOBBS (0-582716), Air· Montana, 9 December 1944. 
Corps. Dismissal, total forf•itureaI 


) and confinement for two (2)
) years. 

OPINION ot th• BOARD OF REVmw 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board ot Rev1ew baa exam1ned the record. of 
trial 1n the case ot the otf1oer named above and submits th1a,
1ta opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charg•a
and Specifioat1onaa 

CHARGE I a Violation ot the 9~ Article ot War 

Speo1f1oat1ona In that Second Lieutenant J.E. 
Dobbs, Headquarters and Headquarters Squadron,
557th Arm7 Air Forces Base Unit (7th Fel"l'J'1ng
Group), Fer171ng Division, Air Transport 9am
:mand, did, at Gore Field, Great Falls, Montana,. 

fr0111 about l June 1944 to on or abo~t 18 Jul7 1944, 
felon1oual7 embezzle b7 traudulentl7 converting 
to his own use the aum of $1,929.43, lawtul money 
of the United States, the propert7 of Bachelor 
Offioera• ~uartera Fund, 7th.Ferrr1ng Group,
Gore Field, Grea~ Falla, Montana, 1ntrusted to 
h1DI b7 the Commanding 0ff1oer, 557th Arm-, Air 
Force• Ba•• Unit (7th ,erry1ng Group), Fer171ng 
D1v1a1on, Air Transport Command. 
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CHARGE II: 

\ 

Violation ot the 96th Article ot War 
(Finding of not guilty) 

Specification: (Finding of not guilty) 

Accused entered "a plea of Confession and Avoidance to 
Charge I, Spec1t1cat1on 1, in that he admits the convert
ing to his own use the sum of $1,929.43, property of the 
Bachelor 0ff1cers 1 Quarters Fund, 7th Ferrying Group,
Gore Field, Great Falls, Montana, but states 1n avoidance 
that he did not do it with 'Fraudulent.Intent'", and he 
pleaded not guilty to Charge I and to Charge II and its 
Specification. He was found guilty of Charge I and ita 
Speo1f1cation and not guilty of Charge lI and its Speci

, fication. Ho evidence of previous convictions ria intro
duced. He was sentenced to dismissal, .total forfeiture• 
and confinement for two years. The reviewing authority
approved the sentence and forwarded the record ot trial 
for ac_t1on under Article ot War ,a; 

3 • In View Of the Court I 8 finding& Of not guilty
under Charge II and its Speoitioat1on, only the ·evidence 
pertaining to Charge I and its Specification will be herein
a:rter summarized. 

Th• prosecution introduced evidence to show that 
on 2 ~un• 1944, accuaed was relieved from duty as Assistant 
Officer 1n Charge, and was detailed to duty as Officer in 
Charge, Battalion Officers' Quarters,· 7th Fel'I'7ing Group, 
Gore Field, Montana (R. 7, 8; Pros. Ex. 2) •. From that date 
until at least l6.Jul7 1944, accused was custodian of the 
Bachelor Officers' Quarters Fund and was the only person
entitled to draw checks- on the Fund 1a bank account which 
waa held in the Great Falls National Bank, Great Falla, 
Kontana (R. 9, 10,18). The Bachelor 0ffioers 1 Quarters 
Fund was made up of •dues• and "tees" paid by single ot
ticera living 1n the,Baohelo,; Officers• Quarters, •obarges•
made to an7 married offiaer.·11v1ng there and "tees~ or . 
9 obargea• paid by' tran•1•nt'otficer• ua1ng those tac111t1ea 
temporarily (B. 11). · . 

Accused was aaaiated 1n his work aa-0tf1oer 1n 
· Charge, Bachelor Ott1oer• '· Quarters, b7 Private F1rat ·01aaa 

Elizabeth E. Leeper and Statt·Sergeant RaJmond Xraauok1 
(;a. 23•. 27). Private Leeper'• duty w~a to receive JN1Jmenta 
of all "dues• and 8 obargea•,.1aaue reoeipta thereto~,ma~ 
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all entries and postings of receipts and disbursements in 
the journal and ledger and total the cash receipts daily.
From time to time she would turn over accumulated cash 
receipts to Sergeant Krasucki whose duty it was to-deposit
them in the Fund's bank account (R. 23, 25, 28). During
the period from 2 June 1944 to 15 July 1944,·in totaling
the daily cash receipts ot the Fund Private Leeper con~ 
sistently found that the daily cash on hand was less than. 
the daily total receipts and that the daily difference in 
amounts would be equaled by the taoe amount of a personal
check of accused or his statement or indebtedness to the 
Fund which she would find with the cash. She was accustomed 
to separate accused's checks and statements from the cash, 
place them in an envelope in the cash drawer and deposit 
only the cash in the Fund's bank account. This was in ac
cordance with accused's instructions, he having informed· 
her that he would take care of bis checks·and statements 
personally (R. 24, 26, 27• 35). At.no time did Private 
Leeper or Sergeant Krasucki appropriate any ot the cash 
receipts to his or her own use (R. 25, 28). 

On 6 June 1944, Technical Sergeant Svend A. 
Pedersen. the noncommissioned officer in charge ot the 
Officers•· .club, requested accused to redeem three or four· 
of his checks which were held by the club. Accused in 
turn asked Sergeant Pedersen it the Officers• Club would 
cash his check for $600 and, when informed it would not. 
accused then asked to use the club's banking stamp and, 
after stamp;,ng its impression on a check, h• departed but 
returned within an hour and redeemed his checks tor caah 
(R. 22, 23). The club's banking stamp made checks stamped
with it payable to the First National Bank, Great Falla, 
Montana (R. 20, 21). 

On 14 Jul7 1944• Second Lieutenant Charles M. 
Wider, Assistant Budget and Fiscal Officer; commenced an 
audit ot the Bachelor Otficera• Quarters Funds (R. 8, 9).
·He tound that the daily deposits to the Fund's account in 
the Great Falla National Bank were consistentl7 less than 
the dail7 receipts. According to the journal and ledger . 
entries, the Fund had· received a· total of $5,208.95 from 
3~ Ma7 1944 to 18 Jul7 1944 but ther9 had onl7 been deposited 
1n its bank account a total of $3,879.52 over the same period, 
leaving a difference of $1,329.43. Lieutenant Wider examined 
the sa·te anq. the office carefully to locate any documents 
which might explain this difference but he found none nor 
did he find the checks accused previously had been accustomed. 
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to place in the cash drawer. (R. 12, 13, 31; Pros. Ex. 3).
Among the records Lieutenant Wider did find a check tor 
$600, dated 6 June 1944, drawn on the Bachelor Officers' 
~uarters Fund account in the Great Falls National Bank, 
payable to the Officers' Mess, signed by accused and on 
1th.a reverse side bearing the staq,ed indorsement of the 
Officers' M~ss making it payable to the order of the First 
National Bank, Great Falls, Montana (R. 13, 15, 20, 21; · 
Pros. Exs. 4, 7). Although this check had not been endorsed 
by the First National Bank, it had been cashed by Great Falls 
National Bank, probably being accepted by a new teller who 
failed to observe the absence of the endorsement (R. 18, 19; 
Pros. Ex.a. 4, 6). No disbursement in the amount of $600 had 
been'entered on the journal and Lieutenant Wider cou1d find 
no invoice, voucher or other memorandum to support this 
expenditure (R. 13, 14, 31). Furthermore, the officer in 
charge of the Officers• Mess had no knowledge of any such 
check being delivered to his office or of any such obligation
owed by the Bachelor Officers• Quarters. Fund to the Officers' 
Mess (R._21)~ · . 

· Lieutenant Wider informed accused of the di,crep~ncies
be had discovered and accused voluntarily admitted that he had 
taken money from. the cash drawer when he needed it and "put it 
to my own use" (R. 15). When asked about the t600 check ac
cused replied that he had taken a blank check to the Officers• 
Mess, ~ad there stamped an impression of its endorsement stamp 
on the reverse side, had then made out the check to the order 
of the Officers' Mess and bad cashed it at the bank and had 
pocketed the money rece1v,a therefor (R. 14). 

Accused had altered no records nor had he prepared 
any falae ones to conceal his peculations. He frankly admitted 
everything when Lieutenant Wider asked him if he could explain
the shortage that the audit indicated and stated further that 
he was receiving sufficient 1unda by telegraph to make restitu
tion (R. 17, 32, 33). He had previously made same mention to 

Private Leeper that he was telegraphing for funds to take care 
of his personal checks that had been placed in the cash drawer 
(R. 26). As a matter of fact, on or about 19 July 1944, ac
cused did deposit il,929.43 in the Great Falla National Bank 
to the account of the Bachelor Officers• Quarters Fund thereby.
making·ru11 restitution ot the money appropriated by him (R. _15, 
16, 19J Pros. "Ex. 6). 

4. The defense presented no evidence-and, after hi• 
rights had been i'ully explained to him, accused elected to 
remain silent (R. 35-37). . . 

'-
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5. At the inception of the trial defense counsel 
challenged three members of the court, one of whom was the 
law member, for cause on the grounds that they bad served 
on the court which previously tried and convicted Louis 
V. Sams, then a first lieutenant, in a "closely related" 
case. Defense counsel did not examine any of the challenged

.members to determine 1! in fact they entertained any bias, 

prejudice, or conviction which would prevent them from ac

cording accused a fair and impartial trial. The court 

voted on each challenge 1n separate closed session outside 

the presence of each challenged member. None of the chal

lenges were sustained by the court. Therea.fter defense 

counsel moved that the case be tried by a court convened at 

a place other than Gore Field and composed of members not 

stationed at Gore Field or assigned to the 557th AAF Base 

Unit because the case had been widely discussed at that 

field, was quite similar to the Sams case and because the 

three members who previously heard the Sams case would be 

unable to consider the present case untainted by their 


· deliberation in the former one.' The motion was denied by 
the law member who stated that, if it should appear during
the trial that the two cases were so closely related that . 
the accused could not receive a fair trial !ran the court. 
defense might reassert its motion. · 

· To consider the substance of the challenges and 
the motion in their proper perspective, a brief statement 
must be made abo~t the Sams case. Sams, formerly a lieu
tenant in the Arurf, was accused's predecessor as Officer 
i~ Gharge ot Bachelor 9fficers' Quarters and served as 
cµatodian of the Bachelor Officers• Quarters Fund from 
~vember 1943 until succeeded by accused under orders dated 
i June 1944. Accused had served under Sams as Assistant 
Officer in Charge. During ,the time he served as custodian 
of this Fund, Sams embezzled.the sum of $2,047.75 therefrom, 
making false entries and preparing detailed false records• 
vouchers and invoices to conceal his peculations. He waa 
tried by court-martial convened at Gore Field, 23 September
1944, for embezzlement and for making a false official 
statement on a voucher relative to disbursem~nts from this 
furid, was convicted of both offenses and-was sentenced by
the court to dismissal, total forfeitures and confinement 
for six years (Saa CK 267440, ~). . 

One o:r the recognized grounds of challenge for 

cause is that the challenged member "should not sit as a 

member in the interest or having the.trial and sub&equent 
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proceedings free from substantial doubt as to legality, 
fairness, and impartiality", an example being when the 
challenged member has nparticipated in the trial of a 
closely related case" (MCM, 1928, par. 58!)• The burden 
of maintaining such a challenge rests upon the challenging 
party (MCM, 1928, par. 58f). Thus, the question which 
confronts us ~9.is whetner the presence of these three 
members on the court creates a "substantial doubt as to 
the legality, fairness, and impartiality" of accused's 
trial. 

Apart from the abundant evidence introduced by
the prosecution, accused, himself, by his irregular plea
and by· the vicarious admission made by his counsel in 
closing argument (R. 37, 38), freely admitted that he had 
extracted the alleged sum of money from the Bachelor Of
ficers' Quarters Fund and appropriated it to his own use. 
The only defense he asserted was to deny any intent to de
fraud. He claimed that he al,tays·intended eventually to 
restore all monies appropriated by him. Thus, the only
question actually presented to the court for determination 
was whether, as a matter of law, accused's defense was a 
valid one. The court had nod!"sputed question of .,tact to 
resolve. As will be hereinafter shown, the question or law 
was correctly determined. Furthermore, no errors were com
mitted by the law member in his rulings during the trial. 
His impartial conduct of the trial compelled defense counsel, 
in his closing argument, testate that "we feel that we have 
had a very fair handling particularly by the law member" (R. 37).
},ccord.1-cly, the record of trial raises no doubt, much less 
~ ..1:1ubet1.ntifo.l dour~tt, that accused received a legal, fair, 
and impartial trial i"""'OI:l this court. 

In view or the foregoing, it becomes unnecessary

for us to determine whether or not the Sams case waa "closely

related" to the instant one. It is our belief that, although

the cases may have certain similarities since they involved 

embezzlement from the same fund by two custodians thereof, 

one or whom succeeded the other, nevertheless it cannot be 

said that they are related oases. The offenses were not 

committed concurrently nor is there any evi~ence of any

conspiracy existing between the two culprits. The conduct 

of each accused was separate and distinct from that of the 

other. The evidence establishing commission of the offense 

in the Sams case was different from and un!'elated to the 

~vidence offered in the instant case. The similarity between 


• two ca&ea would not ipso facto disqualify a member of the 
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court which heard the Sams case from serving as a member.· 
of the court in the instant case. The burden was on the 
defense to prove in fact that any such member was dis
qualified from seMing on the court and that it did not do. 

In view of the foregoing 1 · it is our conclusion 
ttat the challenges and motion of the defense were properly
denied. 

The evidence conolusively establishes that accused 
extracted the alleged sum of money over a period of time from 
funds of the Bachelor Officers' Quarters with which he had 
been entrusted and that without authority he appropriated it 
to his own use. That accused may have intended eventually to 
make restitution,which he did 1 of the fundsappropriated by
him oonstitutes no legal defense to the charge of embezzle- . 
ment. When a person having the care and control of .funds for 
others makes an unauthorized use thereof 1 even though it be 
under the guise of borrowing and with the intent that the 
use· be but temporary1 he has committed the offense of embez
zlement (CM ETO 1302 1 3 Bull. JAG 189; CM 2549471 Dailet:1
3 Bull. JAG 344; CM 267843 1 Bonar). The evidence susta ns 
the finding of guilty of the Speoification of Charge I. 

6. Accused is 26 years of age and is married. He 
attended business college for one year in 1936 and thereafterwas 
employed successively as a bookkeeper1 fumiture salesman 
and insurance agent until his induct!on into military service 
in January 1942. On 16 October 1943 he was commissioned a 
second lieutenant after graduation from the Officer Candidate 
School, Army Air Forces Eastern Technical Training Command 1 
Miami Beach1 Florida. Although on the charge sheet accused's 
serial number appears as 583716 as it does in other places in 
the record of trial1 ne~ertheless it is apparent from certain 
official orders in the record of trial and from the records 
of the War Department that his correct serial number is 582716. 

7. The court was legally constituted ana had jurisdiction
of the person and the offenses. No .errors injuriously affecting
the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of·tr~a: 
is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The sen
tence imposed 1s authorized upcn conviction of a violation of 
Article of War 93. 

~)::{~ , Judge Advocate 

~~~: :::: :::::: 
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SPJGH-cM :t75342 

Hq ASF I JAGO, !ashington 2S, D.- C. MAR 23 1~5 _ 
TO: The Secretary of War 

l. Herewith are transmitted for.the action ot the Pre-sident 

the record ot trial and the opinion ot the Board ot Review in the 

case of Second Lieutenant J. E. Dobbs_ (0-58~16), Air Corps.; 


2. I concur in the opinion ot the Board of Review that the 
record of trial is legally sufficient to support the· findings of guilty" 
and the sentence and to warrant confirmation of the sentence. I 

.recommend 	that the.sentence be approved and carried into execution and 
that the United States Penitentiary, McNeil l:sland, Washington, be 
de~ignated as the place of confinement. 

J~ Inclosed are a draft o! a letter for your signature trans- .· 

mitting the record to the President for his action, and a form of 

Executive action designed to carry into effect the reconilllendation 

hereinabove made, ~hould such action meet with approval~ . 


~~~ .. ~- · ... 

J Incls MYRON C. CRA?.'.ER 

l Record of trial Major General 

2 Dft ltr for sig s.w. The Jud.Ge Advocate General 

3 Form of action 


{Sentence confirmed. o.c.M.O. 184, 9 Jun 1945) 
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ii.riR ·DD'ARTMENT . 
Arr:q Servioe Foroea 

' . 
In the Office of The· Judge Advooate General 

Washington, D.C. (39) 

SPJGK - CM 275353 
11 JUN liot5 

U li I T. E D . S T A T E S ) 
) 

7TH IlliADQUA.RTERS AND HEADQUARTERS DETAC:HMEBT 
SPECIAL TROOPS, FOURTH ARMY 

v. l Trial by G.C.M., convened at Camp 
Second Lieutenant JAMES A. Bowie, Texas, 27 January 1945. 
GARRIS (0-1116905), Corpe Dismissal. 
of Engineera. ~ 

OPINION of the BOARD OF REVIm 
LYON, HEPBURN and H>YSE, Judge Advocates. 

------~----------------------
1. The reoord of trial in the case or the off'ioer named above ha.a 

been e~ned by the Board of Review alld the Board submits this, its 
opinion, to The Judge .Ad,vooate General. 

2. The aocused was tried upon the following Charge and Speoifioa
tionaa 

CHA.RGEa Violation of the 95th Artiole of War. 

Speoifioation la (Finding of not guilty). 

Speoifioation 2a (Finding of not guilty). 

Specification 3 a In that 2D LT JAMES A. GARRIS, Headquarters 
1162d Engineer Combat Group, then of 1475th Engineer J;ain
tenanoe Company, did, at Camp Bowie, Texas, on or a.bout 1 
September 1944, wrongfully gamble with Staff Sergeant George 
W. Yelton, Technician Fourth Grade Jamea E. Huntley, First 
Sergeant Marple c. Johnson·, and Teohnioian Fourth Gre.qe 
Craven H. Crump, enlisted men of his organization. 

' 
. Speoification 4a In that 2D LT J.A.MES A. GARRIS, • • •, did, 

while enroute from Salina, Kansas, to Brownwood, Texas, on 
or about 17 December 1944, wrongfully gamble with Teohnioian 
Fourth Grade Lee E. Struthers, an enlisted man of his or
ganization. -

Speoifioation 61 In that 2D LT. JAMES A. GARRIS, • • •, did, 
at Ca.mp Bowie, Texe.a, on or a.bout 19 December 1944, with 
intent to deceive MAJOR DANIEL M. COOK, IGD, Inapeotor General, 
7th HBadqua.rters and Headquarters Detachment, Special Troop,, 
Fourth A.nq, offioiall;y .state to the a aid J.ajor Cook in . 
answer to the question, "Have you on 8:IJ¥ ooca.eion gambled 
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with enlisted men?"• 9 No air. I havo played pinochle and 
bridge with them but bave :never gambled with enlisted men•. 
which statement wu lo:JOwn by the ae.id 2d Lt Ga.rria to be 
·untrue. 

He pleaded not guilty to the Charge a.nd &ll ot its Spe_cificationa. He wu 
found not· guilty ot Specifications l and 2. but guilty ot Specificationa 
3. 4 and 5 and guilty ot the Charge. No evidence was introduced ot 8IJ¥ 

previous oonviction. He was sentenced to be diamisaed from the aerrl.oe. 

The reviewing e.uthority approved only so much ot the findinge of guilty ot 

Specifications 3 and 4 as involves findings of guilty of wrongf'ully 

gambling with enlisted men at the times a.nd places alleged in violation 

of Article ot War 96 •. approved the sentence. and forwarded the record of 

trial for action under Article of War 48. 


3. The evidence for the prosecution i.n support of the Speci.ficationa 

of which the a.ccuaed was found guilty may be aummarhed ~ tollowu 


The accused on the de.tea alleged in the Specifications and a.t 

the time of trial was in the military service of the United States in the 

grade ot second lieutenant on duty with the 1275th Engineer Ma.intenanoe 

Compan;y· stationed at Camp Barte. Texas (R. 10). 


Sergeant C. H. Crmp testified that he wu in the • ame milit&.rJ" 

organization with the accused for. about 5 months am that at some time 

thought to be during the first week of September 1944 after duty hours 

in the orderly room of the company at Ca.mp Bowie. Texas. the accused 

11 gambled 11 with him and .four other sergeants by playing "black:jaok11 tor 

stakes from a dime to a dollar (R. 23). 


' 
Sergeant Rene Ueveseta. a member .of the same oomp9.Il¥• testified 


that on 17 December 1944 he saw the accused in a Pullman compartment en 

route from Kansas to Texas "gambling11 with Sergeant Struthers. He is 

not faailiar with card games and therefore could not tell what game they 

were playing (R. 29). He concluded that they were gambling beoause he 

saw cards being dealt and money on the table between them. He did not 


· see aey money exchanged as a result of any wagers. He observed them for
"just a. matter of a few minutes" (R. 28). Shortly thereafter the accused 
passed by where the witness was sitting and he a.sk:ed the accused how he 

~ ma.de out in the game. The a.ocused stated that he had "ma.de a little• (R. 29), 
.. 

On or about 19 December 1944 Major Daniel ti. Cook. Inapector 
General for 7th Headquarters. in complianoe with an order to make an in
vestigation of the 1475th Engineer lrhlntenance Company. interrl.ewed the 

2 
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a.oouaed. He asked the a.ocused, "Have you on a.r:r:, ooca.sion gambled with 
enlisted men?" The a.ocused e.DBwered, ".No, sir, I have played pinoohle 
and bridge with them but have never gambled with enlisted men" (R. 11-12). 
Major Cook could not recall whether the above answer was ma.de under 
oath or not, but it was his invariable rule in exa.r.dn.ations to administer 
the oath (R. 13). An enlisted man who made a record of the conversation 
testified that the accused had been "sworn in" before giving his 'answer 
(R. 32 ). 

4. The accused having been advised by the court of his rights a.a a 

witness elected to remain silent. 


5. The accused has been convicted of uvo alleged offenses of gambling 
wit."1. enlisted men in violation of Article of ,;ar 96 and of making a false 
official statement in violation of Article of' War 95. 

Gwnbling with enlisted men. 

C-ambling with enlisted men by an officer constitutes a violation 
of' the 96th Article of \far. It has consfstently been held to be conduct 
prejudicial to 6ood order and military discipline (CM ~41176, 26 B.R. 
218, CM 241438, 26 B.rt. 299, ..1iinthrop, 1920, p. 727). The uncontradicted 

• 	testimony of Sergeant Crump clearly proved that the accused v,a.s gambling 
by playing a game known 8.8 11blackjack11 with Sergeant Crump and four other 
enlisted men at the time and place alleged in Specification 3 for llloneta.ry 
stakes. Gambling is defined as playing a.ny game for aIJiY sum of money or 
other property of value, or betting or vra.gering money or other property 
of value upon the result of a game (CM 203609, 7 B.R. 244). 

The record is therefore lei;ally sufficient to support the finding 
·of guilty of this· Specification. -,"'ii th reference to Specification 4 the 

evidence is also legally sufficient to support a finding of guilty. The 

circumstances related by the witness of seeing the cards being dealt, the 

money on the table, and the accused I s _subsequent remark that he had "mde 

a little II on the game excludes any other reasonable hypothesis than that 

he was gar;,bling with the enlisted man. 


False official statement. 

Hith reference to Specification 5 • the making of a false official 
statement by one in the mil~tary service with intent to deceive has long 
been recognized as an offense which may be charGed as a violation of the 
95th or the 96th Article of ~iar as the facts and circumstances may warrant 
(CI.': 265678., C:·.i 270070). In the case under discussion the accused denied 
that he had ever ga;;1bled with enlisted men when he was asked by a superior 
officer if he had ever done so. The evidence clearly discloses that the 
investigation was of an official character. It is a fair end reasonable 
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inference to draw from this fa.ct tha.t the accused's. statement was 
official. If it was false the intent to deceive ma:, be inferred. 
Therefore the only issue warranting discussion is whether it wu false. 
It was shown to be fa.lae by testimony of Sergeant Crump to the effect 
tha.t upon one occasion believed to be during _the preceding September 
the a.ocused had played blackjack tor monetary stakes with him and four 
other enlisted men and by another witness that he saw the accused playing 
cards for money on 17 December 1944, just two da.ys previous to the making 
of the statement. Such testimony uncontradicted and unimpeached in aey 
way is sufficient to support a conviction of the accused not only for 
gambling but a.l_so for knowingly making the false statement u averred. 

6. War Department records show the accused to be 30 years of age, 
single, a.nd a high school graduate. He was engaged in road construc
tion and road maintenance work in civil life for about three years. He 
entered military service on~ May 1942 and was commissioned second lieu
tenant, Corps of Engineers, AUS, on 19 April 1944 at .Camp Belvoir, Virginia. 

7. The oourt wu legally constituted a.nd had jurisdiction of the 
accused and the offenses. No errors injuriously a.ftecting the substa.n;. 
tia.1 rights of the accused were committed during the·trial. In the 
opinion of the Boa.rd of Review the record of trial is legally sufficient 
to support the findings a.a approved by the reviewing authority and the 

··sentence and to warrant oonf'irmation or the sentence. Dismissal is man
datory upon a conviction of a violation ~f Article of War 95 and authorized 
for a conviction of a violation of Article of War 96. 

On Leave 
e~-----....-------~·~Judge Advocate. 

, Judge .Advocate. 

~;, Judge Advooate. 

4 ,, 
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SPJGK -· CM 275353 	 lat Ind . 

Bl AJJF, JAGO, Washington 25, D. c. JUN 2 7 1945 
TOI The Seoreta.ry ot War 

· 1. Pursuant to Eiceoutive Order No. 9566, dated May 26, 1945, there 

are transmitted herewith tor your action the reoord of trial am the 

opinion ot the Board ~f Review in. the case ot Seoond Id,eutena.nt Jam.ea 

1,,; Garris (0-1116906), Corps of Engineers. . 


2. · Upon trial by general oourt-martia.l this officer -....a touni 6uilty 
ot gambling with enliated men (two specifioations) and of making a false 
official statement, in violation of Artiole ot War 95. He was sentenced 
to be dismissed the service. The reviewing authority approved the findings 
of guilty of the offen.11es. of gam.blir..g with enlisted men as a violation of 
the 96th Article of War only, approved the sentence, and forwarded the record 
of trial.for action Ullder Article of War 48. 

3. A summary of the e~denoe may be found in the aocomp.e.nying opinion 
ot the Boa.rd of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findi:cgs as approved 
by: the reviewing authority and the sentence and to warrant confirmation of 
the sentence. Accused was convicted-on the testimoey of one witness that 
on one occasion he participated in a. game of ~la.okjaok11 for monetary sta.lcea 
in the orderly room of h,is orga.niza.tion with five noncommissioned officers, 
&nd played a card game for monetary stakes with a. noncommissioned officer 
on a troop train on another ocoaaion. During &n official investigation of 
the organization the aocuaed waa' asked it he had ever gambled with enlisted 
men, to which he replied, "No air, I have played pinochle and bridge with 
them but have never gambled with enlisted men." The accused's oonduot in . 
pla;ying oarda with enlisted men for money am his false statement with 
reference thereto oonatitute serious military offenaos, but in view of hia 
military service of more tha.n three ;years w1thout aey record of a previous 
oonTiotion, I recOJ1D11end. that the sentence be confirmed but oommutea to a 

, reprim&m. 	and ·rorteiture ot. tso.oo pay per month for aix months, a.:cd that 

the aentenoe as thus modified. be carried into execution. 


4. Inolosed is a form of action designed. to oarr,-· into execution 

the toregoing reoomme:adation, should. 1t meet ~1th ;your approval. 


A ~•~~ .~ -
a ·Ino11 	 . · ~oi.o. c~ · 

• '. '•, J ') I '.
·1. Record of trial ~ · · ·. »it:jor. Gene 
2. l"orm. ot aotion 	 The ¥ge .AdTOoate General 

· · (Sentence confirmed bu.t co~ted to :reprimand and !or!eiture or .ISE> 
' · per month tor eix months.· O.C.M.O. 322, 9 Jul 1945) . 
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WAR DEPART:.!ENT 

Army Service Forces 


(45)In the Office 	of The Judge Advocate General 
Washington, D. c. 

SPJGN-CM Z75488 

UNITED STATES 

v. 

·second Lieutenant ROiERT 
A. WAGN"t.:R ( 0-13136?4), 
In!'antt-y • 

9 MM 1945 

) THE 	 INFANTRY SCHOOL 
) 
) Trial 	by G.C.M., convened 
) at Fort Benning, Georgia, 
) 9 February 1945. Dismissal, 
) total forfeitures and con
) finement at hard labor !or 
) .five (5) years. 

OPINION of the BOARD OF REVIEW' 

LIPSCO:.IB., O'CONNOR and MORGAN, Judge Advocates 


l. The Board o.f Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that· Second Lieutenant Robert A. Wagner.,. 
Compaey- •H•., First Parachute Training Regiment., Fort 
Benning., Georgia, did, 1lithout proper leave absent 
himseU from his organization and station at Fort Ben
ning., .Georgia, £ram about 11 December 1944 to about 
16 December 1944. 

CHARGE IIa Violation or the 94th Article ·o:f' War. 

Specification l: In that Second Lieutenant Robert A. Wagner., 
Canpany •H•., First Parachute Training Regiment., Fort 
Benning, Georgia., for the purpose or obtaining the 
approval., allowance and payment or a claim against the 
United States.,. by presenting same to Major s. G. Harriss.,
Jr.., Finance Officer at E'ort Benning, Georgia, an officer 
of the United States duly authorized to approve, allow and 
pay such claims, did., at Fort Benning, Georgia, on or about 
31 October 1944, make and use a certain paper writing, to 
wit: a War Department Form Number 336-Revised (Pay and 
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Allowance AcOount), which said paper writing as he, 
the said Second Lieutena."lt Robert A. Hagner, then knew 
contained statements.that he had a lawful wife, to wit: 
Carrie Grimes Tfagner, residing at Paso Robles, Cru.i
f'ornia., and was entitled to subsistence and rental 
allowances for the month of October 1944 in the a~ount of' 
$43.40 and {60.00 respectively, which statements were 
false and fraudulent, in that the said Second Lieutenant 
Robert A. Wagner was, during the period for which said 
~owances were claimed, unmarried and was entitled 
only to subsistence and rental allowances of t21.70 and 
$00.00 respectively,.and which statements were then 
known by the said Second Lieutenant F.obert A. Tiagner 
to be .false and fraudulent. 

Specification 2: In that Second Lieutenant Robert A. 1.'[ai)'ler, 
Company •H•, First· Parachute 'Iraining Regiment, Fort 
Benning, Georgia, for the purpose of obtaining the 
approval, allowance and payment of' a claim against the 
United States, by presenting same to Major s. G. Harriss, 
Jr., Finance Officer at Fort Benning, Georgia, an officer 
of the United States duly authorized to approve, allow and 
pay such claims did, at Fort Benning, Georgia, on or a~out 
30 November 1944, make and use a certain paper writing, to 
lfit: a Ylar Department Form Number 336-Revised (Pay and 
Allowance Account), which said paper writing as he, the 
said Second Lieutenant Robert A. Wagner, then knew con
tained statements that he had a lawful wife, to wit: 
Carrie Grimes Wagner, residing at Paso Robles, California, 
and was entitled to subsistence and rental allowances 
for the month of' No,vember 1944 in the amount. of $42.00 and 
$60.00 respectively, which statements were false and fraudu
lent., in that the said Second. Lieutenant Robert A. ·,·;agner 
was, during the period for which said allowances were 
claimed, unmarried and was entitled only to subsistence 
and rental allowances of t21.00 and $00.00 respectively, 
and lfhich statements v1ere then known by the said Second 
Lieutenant Robert A. Wagner to be false and fraudulent. 

CHARGE m.r Violation of the 96th Article of war. 

Specification lr rn that Second Lieutenant Robert A. tiagner, 
Compaey- •n•, First Parachute Training Regiment., Fort 
Benning, Georgia1 did at Fort Benning., Georgia, on or 
about 31 October 1944, wrongf'ully and unlawfully fail to 
maintain . sutticient fund• in the Bank of America., Camp 
Roberts, california1 tor .p~nt of a certain check in 
substantially the following words a."ld figures: 

2· 
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BANK OF°Al~ICA 

Camp Ii.oberts, Calif. Oct 23 19J!t!J:, {;15 00/100... ;.· 
'{'.,.


PAY TO___..,c__a_s...h__________ OR BEARER 


Fifteen and 00/100 - - - - - -·- - OOLLABS 

H Co. let P.T.R. /s/ Lt F.obert A. Tiagner 

01.31.3674 


Indorsed on the back thareof: 


/s/ Clem Fortune 

and '0th~ unintelligible indorsements, the said Second 
Lieutenant Robert A. Wagner, havine,; mad.a and uttered said 
check at Columbus, Georgia., on or about 23 October 1944 
to Lilley Ames Corporation of Georgia., Columbus, Georgia., 
and by means thereof having obtained e1s.oo., lawful Jr1oney 
of the United States., property of the said Lilley Alnas 
Corporation of Georgia. · 

Specification 2: In that Second Lieutenant P.obert A. iiagner., 
CompazJy •H•., First Parachute Trai.nulg Regiment., Fort 
Benning., Georgia., did at Fort Be~g., Georgia., on or 
about 15 November 1944., wrongfully and unlavd'ully fail 
to mainta;l.n sufficient funds in the Bank of America., 
Camp Roberts., California., for payment of a certain check 

·in substantially the following words and figures: · 

64-61 BANK OF AMERICA. ·64-61 
' 6 6 

Camp.Roberts., Calif. Oct '21 19M_ 

PAI TO TiiE . > . 


ORDER OF___c_a_s_h___________,f;lO ·00/100 

_____... __ ... _________T_e_n...,and_OO;;:;..;./l_OO DOLLARS 

NO. ___ /s/ Lt Robert Wagner 
.01313674 

Co H 1st Pl'R. 

-Indorsed on the back thereof1 

/s/ Jordan & Holmes Mo. Co. 

By Leon ii. Jordan 
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and other unintelligible indorsements., the said Second 
Lieutenant Robert A. i'iagner, having made and uttered 
said check at Columbus, Georgia, on or about Z7 October 
191.4 to Jordan & Holmes 1.iotor Company, Columbus., Georgia., 
and by means thereof having obtained $aO.OO., lawful money 

. of the United States.,· property o! the said Jordan & Holmes 
Motor Company. 

· Specification .3: In that Secorid :rp.eutenant Robert A. Wagner, · 
· Company •H•., First Parachute Training Regiment., Fort 

Benning., Georgia., did., at Columbus., Georgia., from about 
15 October 191.4 to about 10 November 191.4 wrong.fully 
cohabit with a woman., one Dorothy J. Freeman., not his wile. 

The accused pleaded not guilty to., and was found guilty of., all of the 

Charges and the Speci.fiQ~tions thereunder. He was sentenced to be dis

missed the. service., to forfeit all pay and allowances due or to become 

due., and to be confined at hard labor, at such place as the reviewing 

authority might direct., £or ten years.. 'lhe reviewing authority approved 

the sentence but reduced the period of confinement to five years and 

.forwarded the record or trial for action under Articl.e of War 48 • 


. 
.3. The evidence for the prosecution shows that in April of 1943 

the accused met and became enamored of Mrs. Carrie '.l.'ucker Grimes. . 
w'hether because of this new influence in her li!e or because of an irrep
arable breach which already existed, she on 22 June 194.3 obtained a 
divorce from her husband., Mr. Lester Gordon Grimes. A few months later 
in October of 194.3 she and the accused began living together in Paso 
Robles., California., without the formality.of a wedding. Although he 
introduced her to his. acquaintances as his wife., she never meant to 
enter into the status of a conunon-law marriage. Even ir' her intentions 
had been more laudable, she would not have become his lawful spouse; 
for the State of Calif'ornia neither·authorized or recognized such marriages
(R. 18; Pros. Ex. 6). · · 

Their cohabitation continued until May or 191.4. In July ot. 1944 
they saw each·other for the last time., and in August he.wrote his final 
letter to her· (Pros. Ex. 6). 'In the meantime he had been assigned and 
transferred to Company •H• ot the First Parachute Training Regiment at 
Fort Benning., Georgia. Al though he had never entered into either ·a · 
formal or common-law marriage with Mrs. Grimes., he' submitted an •infor
mation sheet- at his new station listing her as his~ wife (R. 12., 15). 
On the basis of this representation pay vouchers were prepared for his 
signature by the officers• pay section for the months of October and 
November, 191.4. Although these instruments set forth her name as his 
dependent and lawful wife., he executed both of them and acquiesced in 

- their presentation. to the Finance Office in ·their falsified form (R. 10, 
12, 16; Pros. Exs. 4., 5). _Relying upon the genuineness of his alleged 
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marital status., the Finance Office authorized' and disbursed to him sub
sistence allowances of $43.40 and ~2.00 for October and November., re
spectively., and rental allowances of $60.00 £or each of these months 
(Pros. Exs. 4., 5). As a single officer he was entitled to subsistence 
allowances of only .$21.70 and $21.00 for the periods mentioned. Since 
he was furnished with quarters by tne Government., he had no rig~trul 
claim as a bachelor to any rental allowance (R. ll). 

While at the DeSoto Hotel in St. Louis., I.tl.ssouri, on the night 
of 7 October 1944; which was a Saturday., he observed Iilss Dorothy J. 
Freeman., a beauty operator., in the dining room. He introduced himself 
and joined her at dinner. Before many hours had passed she ;,as accom
panying him to Columbus., Georgia (R. 31; Pros. Ex. 8). Upon arriving 
there., she obtained a room at the Ralston Hotel. Three days later the 
accused rented a room for himself and for her in the homo of Mrs. Earl 
Farris at 30ll Rose Avenue. He introduced 1Iiss Freeman to his landlady 
and to other tenants as his wife and was seen with her on the premises 
in the late evening (R. 27-31; .Pros. Ex. 8). Although he-at first 
•came in• every night about 6 o'clock., he before long •got cool• toward 
her and reduced the number of his visits to •two or three times a week•. 
While their romance flagged., she •ran out of money and had to come hanc•. 
He had supplied her with some funds and. she had earned more by working., · 
but it was necessary for her to wire her bank for her ·railroad fare. 
When she parted from him on 10 November 1944., she was •under the impres
sion that he was coming to St. Louis on the 17th of No~mber• following 
his graduation (Pros. Ex. 8). Until this last date they had continuously 
occupied the room at 30ll Rose Avenue·as husband and wife (R. 27-31; Pros. 
Ex. 8). 

Previously., on 23 October 1944., he entered the place of business 
of the Lilley-Ames Corpdration in Columbus, Georgia., and asked Mr. 
Clem Fortune., th~ sales manager., •to cash a check8. When Mr. Fortune 
indicated that he would be willing to provide the requested accommoda
tiQn., if' the sum _involved was not •too much•., the accused signed and 
presented an instrument in the sum of $15.00., dra.Ml on the Bank of 
America., Camp Roberts., California. In exchang_e., Mr. Fortune paid the 
face amount in currency out or funds belonging to. the Lilley-Ames 
Corporation (R. 18-21; Pros. Ex. ?., D). After being endorsed by him 
and deposited., the check was returned because of •insufficient funds•. 
(R. 20;.Pros. J!X. ?). As of 1 November 1944, the date or presentation., 
the accused had a net balance with the drawee bank or only $3.21 (Pros. 

, 	Ex. 7., B). Before the return of the instrument Mr. Fortune received 

a letter from the accused warning him that peyment might be refused (R~ 

21). Ultimately., after a ·telegram had been sent to the accused at his 

company., redemption was made with a •good check• by a •captain Harrison• 

(R. 20., 22). 
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A second check drawn on the Bank of America, Camp P.oberts, 
California, in the sum of ;,,10.00 was executed by the accused on 27 
October 1944 and cashed by the Jordan & Holmes 1.1otor Company of 
Columbus, Georgia (R. 23, 25-26; Pros. Exs. 7, :c.;). This instrument 
was also dishonored because of insufficient funds and upon being re
deposited was again rejected (R. 24; Pros. Ex. 7). Despite repented 
demand in writing, restitution was never made (R. 24, 26). On 15 Novem
ber 1944, when the check was first received by .the drawee bank, the 
accused had only t2.71 on deposit in his account (Pros. Ex. 7, B). 

~'hether as a result of these various derelictions or for other 

reasons, he absented himself without leave from his company on 11 

December 1944 (R. ?; Pros. Ex. 1). Five days later on 16 December 

1944, he was apprehended in Birmingham, Alabama, by an investigating 

officer for the Provost Marshal of that city (R. 7-8; Pros. Ex. 2) • 


.He was returned th~t day to Fort Benning and placed in confinement 
(R. 9; Pros. Ex. J). 

4. The accused, after being apprised of his rights as a witness, 

elected to remain silent. No evidence was adduced on his behalf. 


5. rThe Specification of Charge I alleges ·that the ac~used •did, 

without proper leave absent himself from his organization and station 

••••••from about 11 December 1944 to about 16 December 1944.• This 

was set forth as a violation of Article of vrar 61. 


The evidence i~ uncontroverted that the accused on 11 December 
1944 absented himself from the company to which he was attached as a 
student officer. His return to military control five days later resulted 
from his apprehension and not from any voluntary act on his part. The 
Specification has been proved oeyond a re!13onable doubt. 

6~ Specifications 1 and 2 of Charge II allege that the accused, 
•for the purpose of obtaining the approval, allowance and payment of a 

claim against the United States•••• • did on or about 31 October and 

30 November 1944 •make and use ••• certain paper writing,Ly'• containing 

statements which he then knew •to be false and fraudulent•. These 

offenses were laid under Article or War 94. 


' . 

Neither the accused nor Mrs~ Grimes ever intended to be married 
to one another either ceremonially or a.t common law. '"They were seeking 
the pleasures of the moment but carefully avoiding the responsibilities 
and obligations of wedlock. Although he introduced her as his wife 
his purpose was to facilitate their illicit relations and not to el~vate 
her to the status of his lawi'ul. spouse. Even if' he had been moved by 
the latter, more noble objective, his act would have been futile for 
the State of California did not countenance canmon-law marriages: 

6 
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.Since she was not his spouse and was never. meant by him to be 
more. than his paramour, his execution o! pay vouchers in which she was 
i'alsely represen,ted to be bis wife was obvious~ tra~ul.ent. The only 
reasonable inference to be drawn tram it was that he· desired to, and 
did, enrich himselt at the Govermnent•s expense to the extent ot $120 
in rental allowances and $42. 70 in subsistence allowances. The evidence 
establishes a brazen violation o! Article o! War 94· and . supports both 
~peci!ications ot Charge II beyond a reasonable doubt. · 

7~ Spec~ieations land 2 o! Charge III.allege that the accused_ 
, 	 on or about 31 October and 15 November 1944 did ttwrongrul.ly and unl.aw

f'ully fail to maintain suf'!icient funds in the Bank of America, Camp 
Roberts, Cali!ornia, !or payment offl two checks drawn on that bank,· one 
in the BWll ot $15~00, dated 23 October 1944., made _and uttered to, and 
cashed b1, the Lilley~Ames Corporation ot Columbus, Georgia, the other 
in the sumo! $10.00., dated 27 October 1944, made and uttered to, and 
cashed b1, the Jor~ & Holmes Motor Company also or Columbus., Georgia. 
These were represented. to be "Violations of Article of War 96 • 

. Al; the outset of the trial defense counsel moved to strike both 
Speci!icatians of Charge III on the ground •that they do not allege a 
military offense; there is no allegation or intent*** 1Jnl.ess there 
is sane bad intent it· is obvious there is no otrense NP. Since the 
making and uttering o! the two instruments described and the failure to 
maj.ntain sufficient tunds for their payment have been proved beyond a 
reasonable doubt, this contention raises the only question requiring 
discussion. ' A ful.l and canplete answer is to be found in the following 
quotation ~om III· Bull, JAG, Jul.y 1944, p. 290., see. 454 (67): 

-· •The negotiation by an off'ieer of worthless checks without 
in~t to defraud is conduct of a nature to bring discredit upon 

'·the' military service in violation or A. w. 96 (CM 224286 (1942), 
14 B. R. '17, l Bull, JAG 215). 

*.* * * 	 * 
•A member of the military establishment is under a particul.ar 

duty not to issue a. check 'Without maintaining a bank balance or . 
credit sufficient to meet it. Proof' that a check given f'or value 
by a member or the military establishment is returned for insuf'fi 
ci~t funds imposes on the drawer of the cheek, when charged with . 
conduct to the discredit of the military service, the burden of show
ing that his action was the resul.t of' an hones·t mistake not caused 
by his carelessness or neglect.• 

The burden referred to has not been sustained in this case. 

· 8. Speci!ication 3 of Charge III alleges that the accused did .. 
•.from about 15 October -1944 to about 10 November 1944 wrongi'ul.ly cohabit 
with a 'wanan, one Dorothy J. Freeman, not his wife.• This offense was · 
also laid under Article of War 96. 
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The uncontradicted evidence establishes that throughout the · 
period from about 10 October to 15 November 1944.the accused lived with 
Miss· Doro:t.hf J. Freeman as husband and wife. Since they had not been · 
wed and apparently did not intend to enter into a common-law marriage, 
their cohabitation was illicit and discreditable to the military ser
vice. The Speci!ication has been proved beyond a reasonable doubt, 

9, The accused, who is divorced., is about Z1 years old. A!'ter 
'being graduated !'rom high echool in 19.34, he was intermittently em- · 
ployed during tho ensuing seven years as· a •second loader• and in other 
eapacitie& b7 a loggin~ COI!lpa.ny, He had enlisted service !rom l8 Jw:ll 
l94l to 9 March 1943 whon ho waa canmissioned a jecond lieutenant, 
5inoe the last date ho has been on fl.ctive duty as an o!ticer, 

10, The court waa legally constituted. No errors injuriou:il;y 
a1'!ecting the i,ub1tantial rightis o! the accused were canmitted during . 
the trial, ·. In the opinion or the Board o! . Review the record o! trial ii 
legally 1u!!'icient to isupport the !indings and the sentence and to war
rant contirm.ation thereo!. Diomieeal is authorized upon conviction ot 

. a violation of .Articles ot 'War 6l, 94, or 96, 

• 

e Advooate, 

Judge .Advocate, 

~a~,. Judge .ldTOcato, 
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SPJGN - Cl( 2?5488 	 . lat Ind . 
• 	 .' 3 APR 1945 

Hq .t.BF, Jl.001 Waahington, 25, D.O. 

T01 Tm Secretary of 'War 

1. Herewith ·transmitted tor the ac~on ot the President are 
the record ot trial and the opinion of tbl Board ot Review in the 
cue of Sec()Jld_ Lieutenant RC?l>ert A. Wagner (~1313674), Inf&ntZ7• . 

2. I concur in the opinion of the Board ot Review that the 
record ot trial ia leg~ auf1'1cient to support the findings and 
aenten:e as approved b7 the revining authorit7 and to warrant con
timat1on thereat. I recCllllllQd that the sentence as approved b7 · 
the reviewing autharit7 be conf'iraed but that the tarfeitures be re
mitted and the period ot continament reduced to two ,ears, that the 
sentence aa thus mod.it1ed be ordered executed, and that the· lhited 
States Penitentiary, Atlanta, Georgia, be designated as the place of 
confinemant. ·· 

3. Conaid.eration has been given to a letter dated 19 FebruarJ' 
194' rrc:m the Honorable Wqne llorse, member of thl!t un1.ted States Sen-· 
ate, 1ncloaing a letter traa the accused dated l4 Febru.&r7 1944 re
questing cl•enc;r. 

4. 	 Inclosed are a draft ot a letter tor 7our signature, trana
.mitting 	the record to t.he President ror hie action, and a term ot 
Execv:tive action deaigned to carr.r into effect the toregoina recaa
mendaticn, ahoul4 such action met.'ld.th _approval. • 

~ ~. ·~...,. ,._ . 
4 Inola 	 KIRON O. CBAJIER 

l. 	Record ot trial Major General · . 
2. 	 Ltr for aig. s/war Thi Jmge Advocate General 
3. 	 Farm ot action 
4. 	 Ltr rr Sen. Marse 


•/Incl 


(Sentence ·as approved by reviewing authority confirmed _but 
forfeitures remitted and confinement reduced to two years. 
G.CjM.O. 2111 11 Jun 1945).,., ... 	 • 
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WAR DEP.lRTMEN'.r 
J.rm.T·Servioe F~oes 


·In the Ottice ·ot The· Judge Advocate General 

Washington, D •. c. · 


11 MAR 1945SPJGH-CM .27SS18 

UNITBD 'STA.TES! 
. v. Trial b7 G.C.¥., convened at . 

Second Lieute~~~ Wlll,D.M 
E. LINVILm (0-1326858), 
Intantey. · 

/ 
) 
) 

Camp Joseph T. Robinao~, 
Arkansas, 2 IUlCl 3 Februaey 1945. 
Dismissal,. total forfeitures and 
confinement tor five (5) years. 

OPINION of the BOARD OF REVml . 
TAPP!, G&ldBRELL and Tm.'VETIWl, Judge Advocates 

. 	 . 

1. The Board of Review has examined the record ot trial in the 
case ot the office~ named above and submits.this, its opinion, to The 
Judge Advocate General. · · 

2. The accused was tried upon the following Charges and Specifi~ 
cationsa 

. 	 I . . 
· CHARGE Ia . Violation or the 93d Article of Viar 

Specifications In that Second Lieutenant William E. Linville, 
Company B, 113th Infantry Training Battalion, 78th Infantry
Training Regiment, did, at Camp Joseph T. Robinson, 

·,Arkansas, on or. about 30 December 1944, teloniousl7 take, 
steal and carry awa7 one pair of trousers, value about 

. $14.00, one pirik shirt, value about $12.00, and one green 
shirt, value about $12.00, of ·a total value of about. 
$38.00, the property .of First Lieutenant· Russell G. Sherman, 
Company ·B, 113th Infantry Training Battalion, 78th Infantry
Training Regiment. · 

CHARGE II1 Violation of _the 96th .Article of War.. 

Spe~itications In that Second Lieutenant Wµliam E. ·Linyille, 

***,did, at Camp Joseph T. Robinso~, Arkansas,· on or 
· about 17 December 1944, wrongfully convert to his own use 

one sleeping bag case, value about $5.00, one Bleeping bag, 
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kapok, value about ~19.14, and two wool sleeping bag
liners, value about ~21.78, of a total value or about 
~45.92, property of the United States. 

CHARGE III1 Violation of the 95th Article of War 

Speci!ioation la In that Second Lieutenant William E. Linv~lle, 
***,did, at Camp Joseph T. Robineon, Arkaneas, on or 
about 30 December 1944, feloniou1ly take, steal and carry 
away on, pair of trouaera, value about ~~ll+.00, one pink
1hirt, value about ijl2,00, and one green 1hirt, valuo about 
ijl2.00, of a total nlue or 11bout (~Js,oo, the property ot 
Firat Lieutenant Rus~oll G, Sherman, Company B, llJth 
Infantry Trainina Battalion, 78th Inf~ntry Training Rogimont, 

Specification 21 In that Second Lieutenant \lilliam ~. Linville, 
***,did, at Camp Joseph T, Robinson, Arkanmaa, on or 
about 17 December 1944, wrongfully convert to hi1 own u11 
one aleeping bag oe.ee, value about ~5,00, one lletpins bc.s,· 
kapok, value about il9,14, and two wool eleepins bag liner,,. 
value about ~21,78,'of a total value or about ~45,92, 
property of tht United Stat,,, 

He pleaded not guilty to, and was found guilty of, all Oho.rs•• and Speoi•
fioations, Ho evidence of any previous conviction was introdu0cd, Ht w11 
eontenced to di1mi11al, total forfeitures and confincrr~nt for f1vo yo1r1,
The reviewing authority approved the sentence and forwarded the record ot 
trial for action under Article of \iar 48, . 

3, From 3 December 1944 to Sunday, 17 December 1944, 1cou11d 11 ' 
organization wa1 on bivouac (R. 23, 31), Tho aotin, S•4 for tho or~ani• 
zation, Second Lieutenant Graham Gardner, had secured a qua.ntity ot 1l1op•
ing bags, property of' the United States, for use on tho bivouao and &o• 
cuaed was in p~1111sion or one during that period (R, 3S, 3S, ,1). On 
the 22d or 23d of December 1944, Lieutenant Gardner, in Aocount1n~ tor 
the sleeping bag1 he had drawn, dimcovered a ohortage of one bAS and 
four II inserts. 11 About 28 December 1944 he mentioned the 1hort1.,P. to 
accused, atating that he would have to pay about ~SO for 11 tho t.miuini/
eleeping baga 11 and also informed accused of his {Gardner'•) impendins
transfer from the post, Accuaed had not been authorized to ret1in pol•
session of a Bleeping bag after ooncluaion of' the b1vouc.o and, durins 
their oonveraation, accused did not toll Lieuten1nt Gardner tllllt ho had 
a sleeping bag in his po11es1ion (R, ~3, 34, 36). On oro11-ex1min1tion 
Lieutenant Gardner admitted talking to one Captain irofo.ddin; about tho 
miHins sleeping bae;e but denied that he told him that ho lmd "t1ken OArt ' 
of" the shortage and denied that he had ever 1tated tha.t 1£ thero wort 
any more. sleeping bag1 found in the organization aornoono clu would hAvt 
to take care of them (R. 37), 

2 
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On I+ January 1945, First Lieutenant Russell G. Sherman, who 
was assigned to the same company as accused, discovered that-he was 
missing one pair or green trousers and one green shirt. A search was 
made ror these articles by Lieutenant Sherman and two other officers 
and in a "Val Pac• in accused's hutment they round a pink shirt wrapped 
in a newspaper. Lieutenant Sherman's name and his identification mark 
were written therein and he identified it as his and estimated it had a 
value 01' about $12. The accused did not have Lieutenant Sherman's per~ 
mission to use t.}lis shirt (R. 7-9, 22). A further search 01' accused's 
hutment revealed· a sleepin~ bag case, two "wool inserts•, and a "kapok 
lining" in a barracks bag {R. 21-23). Lieutenant Gardner identified 
these items as "similar" to and "the exact same type11 as the sleeping 
bags he had drawn and issued at the time or the bivouac (R. 35, 37). 
The court took judicial notice or the value or these items as set forth 
in the Quartermaster Price List (R. 36). After checking at the Officers• 
Club to ascertain what clothing accused had sent to be cleaned, Lieu
tenant Sherman and another officer visited the D & D Cle~ners, requested 
to see the clothing listed there under accused's name and were shown a 
pair or green trousers and a green shirt. Lieutenant Sherman I s name was 
written on the t~ousers on two places and the accused's name had been 
superimposed on it. Lieutenant Sherman identified the trousers as his,· 
and testified that they had a value of' about ·;14.. The shirt they re
covered was a 11Jason11 shirt, size 15½ x 35, "similar" t<> a shirt of the 
same size and type that Lieutenant Sherman owned. There were no distin
guishing marks on the shirt and Lieutenant Sherman was unable to make 
further identification of it. Lieutenant Sherman testified that-the shirt 
had a value of $10. He had not given accused permission to borrow e~ther 
the shirt or the.trousers (R. 10-16, 20, 24, 25). Several days prior to 
his discovery that these items of,clothing were missing, Lieuteµant Sherman 
told accused he (Sherman) was being transferred from the post and was to 
leave on 5 January 1945 {R. 19). 

On cross-examination Lieutenant Sherman recalled a conversation 
"he. bad with accused on JO December about attending a party that night. 

He denied that accused had mentioned the tact that his clothing had not 

re.turned from the "dry cleaners" and that, in.reply, he· suggested that 


· accused could borrow his clothing. He never round a note in his ."hut" 
stating that certain items of his clothing had been bo~owed by accused 
(R. 17, 19). . 

4. Accused, after being warned of his rights, elected to give sworn 
testimony in his own behalf. He stated that after r~turn from bivouac on 
Sunday, 17 December, he aired bis sleeping bag pursuant to orders issued _ 
to that effect and that thereafter he rolled it up and placedit under his 
bed. On the following Friday he wa.s in charge of a detail to collect the . 
sl~eping bags from the personnel of the company. Collection was not 
completed on that day: The next day accused was given another duty to 
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. performm.d about tioon he was informed that all the sleeping bags 
had been collected. On checking, however, he found that he, Second 
Lieutenant Wallace J. Leahey and Lieute.nant Sherman still had theirs. 
Later that afternoon when Lieutenant Gardner told Captain McFadding, 
the company commander, in the presence or Lieutenant Sherman and ac
cused that he had made up his shortage, the latter pointed out to him ,
that that was impossible because they had not all been returned. Lieu~ 

tenant Gardner replied that he had taken "seven bed rolls .out or nne 

pile and put them on my own." The follOV1ing week a "showdown" inspection 

was held and another sleeping bag w.as found. Captain McFadding then 


. stated that if any more were found he would demand an explanation, 
whereupon Lieutenant Leahey and accused decided they would turn in 
their sleeping bags "themselves." Accused planned to return his 
.(apparently to the Quartermaster) when he returned flame throwing 

· equipment on 6 January (R. 45, 4 7). 

With respect to Lieutenant Sherman's clothing, accused testi 
fied that on Friday, 29 December, while discussing a forthcoming part1 
with Lieutenant Sherman, he stated to Lieutenant Sherman that his "pinkslt 
had not been received from the cleaneri and that his, "greens" were not , 
fit to wear whereupon Lieutenant Sherman offered to loan him some cloth
ing. The following night, while on duty as "contact officer", he de.cided 
to attend the theater and in Lieutenant Sherman's absence borrowed a'suit 
or ..greens" from him. It was raining, the trousers ·became soiled, and he 
felt obliged to have them cleaned. On Sunday,·31 December, before he 
sent the clothes to the cleaners, he sought to tell Lieutenant Sherman 
that he had them but the latter hurried away before he could do so. 
When he sent the clothing to be cleaned he marked his own name on the 
trousers to insure their safe return. He had discovered through expe
rience that clothing might not be returned ii" it was not marked with the 
name of the sender. Monday was New Year's Day and Lieutenant Sherman 
·apparently was absent from the post. On Tuesday and Wednesday accused 
was not present· in the company area during the day but o·n Wednesday night · 
he did look for Lieutenant Sherman. ·Unable to locate him-he left a note 
in his "hut" informing him that the clothing.he had borrowed would return 
from the cleaners the following day. Later the same night he revisited 
Lieutenant Sherman's hut still searching for him and at that time he bor
rowed •the tan shirt." The next morning· he had to teach a class in flame 
throwing which necessitated his leaving the company area about 6130 a.m. 
Realizing that Lieutenant Sherman would miss "the tan shirt" when he· read 
the note about the other clothing accused bad borrowed, and knowing that 
he would be angry because' he. had not given accused'~rmis~ion to take the 
shirt, accused folded it -- "it was folded neat" -- and.,put it away. 
Lieutenant Sherman never spoke to him about the missing clothes.· Accused 
further testified that it was a common practice among the officers to 

· borrow clothing without asking permission of the owner in advance (R. 48- · 
, 50). However, he admitted that he had never previously borrowed any · · 

clothing from Lieutenant Sherman and that he knew the lieutenant was 

schedul~ to leave the post on 5·January (R. 51, 52). 


4 

http:clothing.he


.(5?) 

On cross-examination and examination by the court accused 

stated he and Lieutenant Leahey decided to return.their sleeping bags, 

along with certain flame throwing equipment, directly to the Quarter

master on 6 Jalluary so as not to create difficulty tor Lieutenant 

Gardner with the compaey commander (R. 52). . 


Captain John w. McFadding, accused's compaey commander, 
testified that he heard Lieutenant Gardner discuss the shortage in . 
his accounts. {it was a "high topic ot conversation") and say that •he 
was clear" which the witness understood to mean that •he was clear aa 
far as the Quartermaster was concerned and whatever·;charges he had." 
He believed accused was present when Lieutenant Gardner made this 
statement. However, he never heard Lieutenant Gardner say that it · 
any more sleeping bags were round someone else would have to return 
them {R. 41). Witness rated accu~ed as a "superior" officer stating 
that he performed extra duties on his own initiative (R. 42). On 
cross-examination he stated that.about a week or ten days after they 
returned from bivouac he ordered a "showdown" inspection in his company·· 
to locate any Government property which should have been turned in and 
he believed that all the company officers -- accused included -- assisted 
in this inspection {R. 43). 

5. The court called Lieutenant ffallace J. Leahey as. a witness, 
first warning him that he need not answer any questiOns that might 
incriminate him. Lieutenant Leahey testified that he returned his . 
sleeping bag after bivouac and stated emphatically and repeatedly that 
he never had any discussion with accused about returning sleeping bags. 
He denied that at the time the sleeping bag was discovered in accused's 
"hut" he was in possession of one, stating that his "hut" had been in
spected be.fore accused·' s {R. 57-60). 

The court also called as a ~itness Captain Francis J. Allen · , 
· ~ho was assigned to the Supply Section of the Infantry Replacement Train


ing Center. He testified that his records showed that on 5 January 1945 

Lieutenant Gardner paid $61.85 for shortages in his supply account in 

connection with the bivouac and that one of the items for which he paid 

was "Bag, sleeping, wool liner, quantity 3, unit price $10.89, total 

amount ~32.57 11 {sic). Prior to this date Lieutenant Gardner's accounts 

had not been "cleared" {R. 65, 66). 


6. 	 a. Specification of Charge II_ and Specification 2 of Charge III1 
--- ...

Under these tw~ SpAcifications accused is charged with wrong
fully converting to his own use 11 one sleeping bag case, value about 
~5.00, one sleeping bag, kapok~ value about ~19.14, and two wool sleep
ing bag liners, value about :;21. 7811 , offenses under Articles of liar 96 
and 95 separate and distinct from either larceny or embezz_lement 

" (CM. 246616, Holdstock, 30 B.R. 121). Competent and trustworthy evidence . 
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introduoed by the proseoution at the trial demonstrates that on' or , 
about 3 Deoember 1944 aocused had temporary possession of the alleged :, 
Government property, that on or about 23 December 1944, these articles 
were to have been returned to the issuer, that, although accused knew 
that the issuing officer was soon to be transferred to another station ;' 
and was seeking those articles that. had not been retur~ed, be failed '· 
to inform the issuing officer that he had the alleged articles in his 
possession and made no e~fort to return them. This property wa,s 7 found 
in accused's possession only after an official search of the officers' 
quarters .had been conducted on or about 4 .Tanuary 1945. 

Accused's· defense was 'that military duties and other .matter, 
prevented his return of these articles, that he informed the issuing 
officer he still had them and that he had finally decided to return them 
directly to the Quartermaster on 6 January- 1945. He also testified that 
Lieu~nant Leahey was as dilatory as he in returning similar articles and 
that,· after .discus.sing the matter, they both agreed to return them on 
6 January 1945. However, accused's testimony is contradicted in most all 
material respects. Lieutenant Leahey flatiy denied having properly failed 
to return his equipment and having any such conversations as testified to 
by accused. The issuing officer denied that accused ever informed him 
that he was possessed of unreturned equipment although accused knew the 
matter was the subjec1; of deep concern in the company. On all the 
evidence the court was fully warranted in concluding that accused re
tained this equipment and wrongfully. converted it to his own use. 

To establish the value of the sleeping bag and accessories, 
the trial judge advocate requested the court to take judicial notice of 
the Quartermaster Price List. Of any relevant official price list the 
court was entitled to take such notice (.1CU, 1928, par. 125). An 
examination of the Quartermaster Corps, ·Price List of Clothing and 
Equipage, reveals the unit price of the articles to be as alleged (par. 4, 
AR 30-3000, 16 October 1944}. Furthermore, it has become well settled 
that the replacement cost of military equipment as evidenced by official 
price lists is the proper value to be ascribed to such equip~ent in mat
ters involving the larceny thereof (CM 194353, Hyden~ ~, 2 B.R. 133); 
There was no duplication of offenses in charging accused's conduct under 
both the 95th and 96th Articles of Uar since each constitutes a separate 
offense but in fixing the appropriate punishment it should be considered 
as a single offense (CM 230222, Daly, 17 B.R. 331)~ The evidence sustains 
the findings or guilty of these two Specifications. 

b. Specification or Charge I and Specification l of Charge III: 

The Specification of Charge I alleges the larceny of a pair of 

trousers and two shirts from a fellow officer, in violation of Article of 
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\.ar 9.3. The same conduct of accused is alleged in Specification 1 of 
Charge III as a violation of Article of \iar 95. The prosecution I s 
evidence amply establishes that accused did take the alleged clothing 
without the permission of·the owner thereof. Accused's possession of 
them was only discovered after a search had been made of his quarters 
during which one of the shirts was found neatly folded, wrapped in 
paper and stowed away in accused I s luggaee. The trousers and the other 
shirt were found in a cleaning establishment on 4 January 1945 with ac
cused's name written on the trousers over that of the OV1ner. Accused 
knew that Lieutenant Sherman was to be transferred from the post on 
5 January 1945 but he had never informed him either that he had borrowed 
the lieutenant's clothing or that they were in a cleaning establishment. 
Accused's explanation that he was only borrowing the clothing for 
temporacy- use hardly squares with his secretive preservation of one of 
the shirts. Upon all of the evidence the court was warranted in con
cluding that accused feloniously intended to deprive the owner permanently 
of his property after having taken possession thereof without permission 
(See ~M, 1928, par. 149,g). · 

The only testimony as to the value of this property was that 
of the 01mer thereof. He was not shown to be especially qualified to 
offer such testimony. In so far as the record reveals the witness may 
have been testifying to market value or to personal intrinsic value or 
to the original cost. Under such circunstances, this testimony cannot 
be ·considered competent evidence as to market value of the property at 
the time of its theft. There was no duplication of charges against 
accused in alleging the same conduct as offenses under both Articles of 
War 9.3 and 95 inasmuch as one is an offense of a civil nature and the 
other a purely military offense (CM 218924, Foster, 12 B.R. 17.3) ~ The 
evidence is sufficient to sustain so much of the finding of guilty under 
each Specification as involves the theft of the property alleged of a 
value undetermined. 

7. War Department records show that the accused is single and 
28 years of age. He is a college graduate and prior to entering the 
Army worked as an instructor and demonstrator of machinery. He was 
inducted into the Army on 28 August 1942. On grp.duation from The 
Infantry School, Fort Benning, Georgia, on .31 October 1944, he was com
missioned a second lieutenant, Army of the United States and entered on 
active duty the same day. 

8. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. In the opinion of the Board of Review 
the record of trial is legally sufficient to support only so much of 
the findings of guilty of Charge I and its Specification as involves a 
finding of gui~ty of larceny by accused, at the time and place alleged, 
of the.property described in said Specification of some undetermined 
value; legally sufficient to support-only so much of the finding of 

7 
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guilty or Specification 1 of Charge III as involves a finding of 
guilty of felonious talcing, stealing and carrying away by accused, 
at the time and place alleged, of the property described in said 
Specification o~'5ome undetermined value; legally sufficient to sup
port all other findings of guilty; and legally sufficient to support 
the sentence and to warrant confirmation thereof. Th~ sentence imposed 
is authorized upon a conviction of a violation of either Article of 
War 93 or Article of War 96. Dismissal is mandatory upon a conviction 
or· a violation of Article or \'lar 95. 

4.-..~,,,..-P.~. Judge Advocate 

~ Judge Advocate 4£ 1 Jtou~, 
, Judge Advocate 
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SPJGH-CM 275518 	 1st IQQ 
. 	 _ WIAR 3 1 1945 

Hq ASF, JAGO, Washington, 25, D. C. • 

TO; The Secretary of War 

l. Herewith .transmitted for the action of the President are. 

the record of trial and the opinion of the Board of Review in the 

case of Second Lieutenant William E. Linville (0-1326858), Infantry. 


2. I concur in the opinion of the Board of Review that tbe 
record of trial- is legally sufficient to support only so much of the 
findings of guilty of Charge I and its Specification as involves a 
finding of guilty of larceny by accused, at the time and place alleged, 
of the.property described in said Specification of some undetermined . 
value; legally sufficient to support only so much of the finding of 
guilty of Specification 1 of Charge III as involves a finding of guilty 
of felonious taking, .stealing and carrying away by acaused, at the time 
and place alleged, of the property described in said Specification of 
some undetermined value; legally sufficient to support all other findings. 
or guilty; and legally sufficient to iupport the sentence and to warrant 
confirmation thereof. In view of the relatively slllall value of the 
property taken, t recommend that the sentence be confirmed but that the 

·rorfeiturea 	be remitted and the period of confinement be reduced to .two 
years and that as thus modified the sentence be carried into execution. 
I further recommend that the United States Disciplinaey Barracks, Fort 
Leavenworth, . Kansa·s, be designated as the place of confinement. 

J. Inclosed are a.draft.of a letter tor your signature, transmit
ting the record to the President tor his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, • 
spould such acti~n meet with approval. · 

~ • ~QC)_....,.__... 
\. 

a) Incls 	 MYRON C. CRAMI!:R 
1. Record·of trial Major General 
2. Dtt ltr for sig S/W The Judge Advocate General 
J. Form ot action 

. (Findings disapproved in ~rt in accordance with recommendation of 
The Judge .Advocate General. Senteme confirmed but forfeitures 
remitted arxl confinement reduced to two years. 
G.C.M.O. 192, 9 Jun 1945). . 
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WAR DEPARTMENT 
Arnw Service Forces 


In the Office of The Judge Advocate General 

Washington, D. C. 
 (65) 

SPJGK 

CM 275534 . 
 1 O MAR 1945. 

U N I 1 :C:-D S T A T E S ) THIRD AIR FORCE 

l 
) 

v. ) Trial by G.C.M., convened at Drew 
Field, Tampa, Florida., 30 Ja.nuacy 

Secom Lieutenant DELMONT 1945.· Dismissal. 
J. ELLIS (0-584342), Air 
Corps. 

OPINION of the 13QARD OF REVIEW 

LYON, .HEPBURN and WYSE, Judge Advocates. 


. 1. The record of trial in the case· of the officer named above has 
been examined by the Boa.rd of Review and the-Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused wa.s tried upon the following Charges alld Specifioa.tionsa 

CHA.RGE Ia Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Delmont J. Ellis, 
Squadron A, 342?ld AAF Ba.se Unit, Percy Arnw Air Field, 'Perry, 
Florida, having been restricted to the limits of Perry Army 
Air Field, Perry, Florida, did, at Perry Army Air Field, 
'Perry, Florida, on or a.bout 1 December 1944, break sa.id 
restriction by going to 'Perry, Florida. 

Specification 21 In that Seoo?ld Lieutenant Delmont J. Ellis, 
• • •, was, at 'Perry, Florida, on or about l December 1944, 
in a public place, to wit, at or a.bout Dixie Taylor Hotel, 

·drunk while in uniform. ' 

CH!RGE IIa Violation of the 69th Article of War. (Finding of 
. not guilty.) 

Speoificationa (Finding of ~t guilty). 

ADDITIONAL CHARGE& Violation of the 61st A.r~cle of War. 

Speoifica.tiona In that Second Lieutenant Delmont J. Elli&, • • • 
did, without proper leave, absent himself f'roni. his organiza
tion at Drew Field, Tampa, Florida, from about 3 Ja.nuary.i946 
to about 4 Janua.iy 1945. 

" 
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~ plea.ded'not' guilty to· all Charges and Specifications. He was· i'ound not 
guilty of' Charge II and its Specification, guilty of' Charge I and its Speoi
f'ioa.tiona, and Additional Charge and its Speoif'ioation, except the words 
"tram a.bout; 3 · January 1945 to about;•, substituting therefor the word "on," 
of the excepted words, not guilty, of the substituted word, guilty. Evidence 
WB.8 introduced o·f two previous convictions of the 8.0CUSed by general OOUrtS• 

• 	 martial. On 25 September 1944 he was found guilty of (1) failing to obey a 
lawful commend in violation of the 96th .A.rtiole of :War, and (2) of leaving 

· 	without authority his properly appointed place of duty in violation of the . 
61st Article of War, for which he was sentenoed to be restricted to the 
limits of his post for three months and to forfeit ~iso per month for a. like 
period. On 22 November 1944· he was found guilty of (1) absenting himself 
without leave for a period of two d~s in violation of the 61st Article of 
War and (2) failing to obey a lawful oooimand in violation of the 96th Artiole 
of War, for whioh he was sentenced to be restricted to the post f'or six months 
and to forfeit $75 per month :for a like period. In the instant case he wa.1 
sentenced to be dismissed the service. The reviewing a;µthority approved 
the sentence and fonra.rded the record of' trial for a.otion unde! Article of 
War 48. 

· 3. The evidence f'or the prosecution in .support of the spe.cifications 
of whi-oh the accused was found guilty may be summarized ~ follovru 

The accused was restricted to the linµ.ts of his post for a period of 

·three months by sentence of a court-martial sitting at Dale Ma.bry_Fleld, 

. Tallahassee, Florida, on 25 September 1944 (R. 14, Ex. A.). He was subse

quently tra.nsf'erred to Perry Army Air Field, and on 22 November 1944 he · 
was placed in arrest to the limits of tha.t post by order of the baa·e com• 

. mander while awaiting action on a oourt-mart;ial sentence pronounced on . 
~hat date. The aocused acknowledged receipt in writing of' the written notice 
of arrest which w~ · given to him by the Base .Adjutant (Exa; B and D). 
t 	 .• 

'.rhe accused was seen in front of' the Poinsette. Restaurant by the Bue 
Adjutant on the morning of' !·December 1944 between the hours of 8&00 a.nd 
8130 o'clock. The accused, who wa.a in the company of two enlisted men, was 
unatee.dy on his f'eet while walking and gave the appearance or staggering. 
(Ex. B). Lieutenant Harold Breitstein, Provost Marshal, Perry Arrrr:, Air • 
Field., acting on verbal orders of the Base Commander, went into. Perry to 
bring eocused back to the post. He found him in a room in the Dixie Taylor 
Hotel, which was situated a.bout a block from the Poinsetta Restaurant. He 
appeared to be. very drunk a.nd refused to return to the b·a.se without an order 
from the Base Commander. The.accused had a qua.rt bottle of' beer in the 
room which he insisted on driDking. The Prevost Marshal remained ·in the 
room from approximately 9100 to 11&30 o'clock that mor.ning coaxing the ac
cused to return with him. He finally telephoned the Bue Commander who 

. 	 ' gave the accused a direct order to return. The accused told him that he 
would ~ot leave the hotel room bec~use it was his quarters. Notwithstanding 
this refusal accused did thereupon return to the post. The Base Com
mander had not authorized the 
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a.ocuaed to leave, the limits of Perry Arrq Air Field (Eu. C and D). 

An extra.ct oopy ot the morniDg report ot a.ooused's organization in
dica.ted that the la.tter we.a absent without leave. from 1600 on 3 January
1945 until 0746 on 6 January 1945 (Ex. E). . · . ·· 

4. For the defense it WU stipulated. th'?-~ if present a.nd sworn 

Lieutenant Colonel Da.le Bra.nnon. Director of Operations and Training, 


. Da.le Mabry 	Field, Tallahassee, Florida. would testify that the accused 
had served in a.n excellent manner as a supply officer ·at Dale J.abry · 
Field. Florida., from 28 January 1944 to 25 April 1944. and that beca.use 
of his efficiency in this capacity he was tra.nsferred to Perry Army Air 
Field to perform ·the. duties of a· supply officer (R. 23 ). Although not 
excused fr()m duty by his immediate superior a.t the Perry A.nJv Air Field 
he did not report to duty on 1 Deoember 1944 (Def. Ex:~ 1). · 

At Drew ii.eld. Florida. on the afternoon of 3 January 1945 about 

3 p.m. the accused's immediate superior offioe.r, Lieutenant T. R. Funk, 

gave the accused permission to remain aw9.¥ from his place or duty a.t 

that Field for the remainder of the afternoon beoa.use previous to that 

date he had worked steadily for 15· d9.¥s (R. 24). He did not authorize 

him to remain 8"19.¥ the following day, 4 January 1945. but the accused 

did not report for work and could not be found on the Field during tha.t 

day (R. 26 } • 


.The accused elected to take the witness stand under oath. and totes
tify concerning Speoifica.tions 1 and 2 of Charge I a.Dd the Specifica.tion 
or·the Additional Charge (R. 32). On the evening of 30 November 1944., at 
Perry Anq JJ,r Field, the accused played ca.rds and indulged in.excessive 
drinking at the Officers' Club from about 8 100 o'clock until after mid
night (R. 35 .41 }. · lieoaus e of his intoxica.ted condition he could not 
remember leaving the club· alld did not remember going into the town of 
Perry.; The only incident he remembered pertaining to his visit to town 
was the Provost Ma.rshal coming to his hote~ room. He did not remember 
walking in front of the Poinsett& Restaurant, nor ta.lking to the Base 
Commander on the telephone (R. 34,35). He knew that he was restricted 

· to the limits off.· his post at the time~ and that he had not been given 
authority to leave said limits (R. 35,36). At Drew Field, on 3 January 
1945. he was given the afternoon off beginning a.t 1500 by Lieutenant Funk, 
a.nd on the following da.y he did not report for work bec_ause· he did not 
feel well and so decided to take the· d&.¥ off to perform errands on the 
post, although he did not have pennission to do so (R. 34}. He slept in 
his bed on the night of' 3 January 1945 (R. 39). 

5. In rebuttal. the Adjutant or Squadron .A., 327th .AAFBU, Drew Field, 
was called as e. witneaa and testified concerning his efforts to locate on 
that·.field the a.ccused on the afternoon of 3 January 1945 to inform him 

• 3 
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that he was to appear for a court-martial the following day at 9 aOO o'clock. 
The accused could not be found on that day. and a more careful search was 
ma.de for him the following day. but his presence was still undiscovered 
(R. 46 ). Ha was next seen at 7a45 on the morning of 5 January 1945 when 
he reported for work in the Supply Section (R. 47). 

6. With ;ef'erence to Charge I it was conclusively established that 
the a.ocused was restricted by proper authority to the limits of' Perry Army 
Air Field for a period of time including l December 1944J that these 
restrictions were in effect on that date; and that nevertheless the accused 
lef't Perry Arm:, Air Field on that date and was seen in Perry. Florida. which 
is outside of' the limits of' that Field. The accused did thereby violate 
the restrictions lawfully imposed upon him. Such oald.uot was prejudicial 
to good order and military discipline and therefore constituted a violation 
of Article of War 96. The accused admitted that he became ao intoxicated 
during the night of 30 November 1944 that he could not recall anything after 
midnight until the following morning when he found himself' in a room in a 
hotel in Perry. Lieutenant Breitstein said he was drunk between 9 e.nd 
11 a30 a.m. of' the morning of l December 191: 4. The Base Adjutant saw him. · 
in uniform. on the sidewalks of the town walking in an unsteady gait toward 
a restaurant between 8 and 8 z30 of the same morning. Such evidence is ample 
to support a finding that the accused was drunk in uniform in a public place 
as alleged in -Specification 2 of Charge I. Being drunk in uniform in a 
public place by one in tbs military service brings discredit upon the service 
and such conduct has consistently been held to constitute a viola,tion of the 
96th Article of War. 

With reference to the Additional Charge and its Specification. it was 
admitted by the accused and by his own witneases that he failed to ·report 
for work at the place where he had for 15 days previously been working and 
where on 4 January 1945 he was required to be. It was therefore establbhed 
that the accused on tJiat date absented himself without authority from. his 
orga.nr'zation at Drew Field as found by the court. Such an act violates the 
61st Article of. War {MCM. 1928. par. 132. p. 146). 

7. War Department records show the accused to be 39 years and 7 months 
of age and married. He graduated from high school and for two years attended 
Ohio State University. In civilian l~fe he was employed for over 10 yea.rs 
as sales manager of petroleum. products for G. W. Ellis & Sons. Inc. in Ohio. 
On 27 May 1942 he entered into the military service and served as an enlisted 
man. attaining the grade of tec~cal sergeant. until he was commissioned 
seconi lieutellAllt. Air Corps, AUS, on 6 January 1944 at ocs. lliami Beach, 
Florida.. On 25 September 1944 he we.a convicted by a general coiu-t-martia.l 
of violating the 96th Article of War by failing to obey a lawful command 
8.l1d the 61st Article ot War by, leaving ·w1thout authority his properly appointed 
plac~ tor duty. On 22November 1944 he we.a convicted by a general.coiu-t-martial 
of viola.ting the 6lat Article of War by absenting himself without proper leave 
for a period of two daya • and. the 96th Article ot War by failing to obey a . 
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lawful oomma.nd. 

B. The oourt was legally oonstituted and had jurisdiotion over the 
aocused and of the offenses. No errors injuriously affecting the substan
~ial rights of the accused were committed du,ring the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings a.nd the sentenoe and to warrant oonfirma.tion of 
the sentence. Dismissal is authorized upon conviction of a violation of 
Article of r'fa.r 96 or Article of War 61. 
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SPJGK-CM 27.5.534 1st Ind 

Hq ASF, JAGO, Washington 2.5, n.c. 

TO: The Secretary of war. MAR 27 1945. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lie'Utenant Delmont J. E:l.lis (Q-584342), Air Corps. 

2. I concur in the opinion of the Board ·of Review that the record 
of trial is legally sufficient to support the findings and the sen
tence arrl to warrant confirmation of the sentence. I recommend that 
the sentence be confirmed and carried into execution. 

3• lnclosed are a draft of a letter for your signature transmit
ting the record to the President for his action and a form of Executive 
action designed to ca-rry into effect the recommendation hereinaqove 
made, should such action meet with approval. 

MYRON C. CRAMER 
Major General 

3 Incls The-Judge Advocate General· 
1. Rec of trial. ;. 
2. Drft ltr for sig S/W 
3. Form of Action . 

(Sentence confinned. G.C.Y.O. 185, 9 Jun 1945) 
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WAR DEPARI'l.:ENT 
Army- ~ervice Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (71) 

SPJGN..CM 21553S 

UNITED STATES ) 
) 

v. ) 
) 

Second Lieutenant DOUGLAS ) 
L. Y/ILSOO., JR. (0-567109), ) 
Air Corps. ) 

6 .M~ 1945 

THIRD AIR FORCE 

Trial by G.C.M., convened at 
Will Rogers Field, Oklahoma 
City, Cklahoma, 3 February 
1945. Dismissal and total 
.forfeitures. 

OPINION .or the BOARD CF REVIEW 
LIPSCClm., 0 1CONNCR and l:ORG.AN,Judge Advocates 

.., 
1. The Board or' Review has examined the record of trial in the case 

of the officer na:me.d above and submits this., its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tionsa 

CHARGE I a Violation or the 94th Article of War. 

Specification: In that Second Lieutenant Douglas L. Wilson., Jr~, 
Squadron A., 348th Anny Air Forces Base Unit., did, at or near 
Oklahana City, Oklahoma, during the period of 15 to 19 De
cember 1944, wrongfully and knowingly sell the following items: 

l Handle-Socket Wrench., Ratchet Male, 3/4 inch Square Drive, 
value about ~4.35, 

l Bar-3ocket, ·i;rench extension, J/4 inch Drive, 8 inches., value 

about.. $0.76, . · 


1 Socket-12 point, 3/4 inch square drive, l 7 /16 inch Box Open, 

value about. :,0.68, 

l Socket-12 point, 3/4 inch square drive., l 1/2 inch Box Open, 
vallle about. $0. 75, · · 

l So<;ket~J.,2 ·point, 3/4 inch square drive, l l/4 inch Bax: Open, 
value'about ,ii().39 

l Socket-12 point, 3/4 inch square drive, l J/8 inch Box Open., 
value about $0.66, · 

1 Socket-12 point, 3/4 inch square drive, l 1/8 inch Box Open, 
value about ~0.35, 

l Socket-12 point, 3/4 inch square drive, l inch Box Open., value 
about $0. 27, 

2 Jackets, Flying, Winter, Type B-3, value about $25.39 each, 
l Pair of Shoes., Flying, Winter, Type A-6, value about ,$10.00, 
1 Trousers, Flying, Winter, Type A-3, value about. ~2.00, 
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of the total value of aboitt $90.99, properly of the United 
States, .furnished and intended for the militazy service 
thereof. · 

CHARGE IIa Violation ·of the 96th Arlicle of War•. , , 

Specifications In that Second Lieutenant Douglas L. Wilson; 
Squadron A, 348th AAF Base Unit, did, at or near Will 
Rogers Field, Cklahoma City, Oklahoma, about the months of 
NovEl!lber and December 1944, wrongf'ul]y borrow a sum of 
money from Private George H. Houghton, who was then in the 
same office and section as was said Second Lieutenant 
Douglas L. Wilson, Jr., and has failed to liquidate said 
debt, such ccnduct being to the prejudice of good order and 
military discipline. · 

He pleaded guilty to, and was found guilty of, both Charges and Specifi 
cations. He was sentenced to be dismissed the service and to forfeit all 
pay and allowaxx:es due or to become due. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Arlicle of 
War 48. 

3. The evidence for the prosecution shows that from l October 1944 
until late in December. of 1944 accused was an assistant to First Lieu
tenant Wilburn H. Ohle, the Personal Equipment Officer at Will Rogers Field, 
Oklahoma. City, Oklahoma (R. 7, 8). Properly in the Personal Equipment. 
Office included, among other things, so-called •pool~ clothing which was 
set aside and .furnished for the use of transient flying officers, and for 
which accused had s~ned a memorandum receipt as the responsible officer. 
At the time accused issued pool items he took memorandum receipts !ran the 
officers receiving the property (R. 7-9). 

, 
Accused went m leave from Will Rogers Field, apparently in late Decem

ber of 1944, and since he was soon ~o be transferred to another station, an· 
inventory of the pool properly was taken during his absence by Lioutenant 
Ohle to facilitate accused's transfer upon his return from leave (R.8). The 
inventory was accanplished by comparing the items in the supply room with 
the memorandum receipts :which had been taken by accused (R. 9). This 
check revealed that or the property for which accused was responsible, 
a flying suit, consisting of a jacket, trousers and shoes, wa~ miss~ · 
from the supply roan and was riot accounted for by .memorandum receipt· lR.8). 
An additional flying jacket. was also missing from the supply room although 
it was not an item for which accused was responsible {R. 9). Second · 
Lieutanant Edward H. Davis, Jr., testified that he also worked in the 
Personal Equipment Office and that on 14 December 1944, at the request of 

2 
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WAR DEPARnD4"T 
Army' Service li'orces 

In the Office of The Judge Advocate General 
Washington, D. c. (71) 

SPJQN-Cl,l 27SS3S 6 .M~ 1945 

UNITED STATES 	 ) THIRD AIR FORCE 

) 


v. 	 Trial b7 o.c.M., convened at ~ Will Rogers Field, Oklahoma 

Second Id.eutenant DOUOLlS ) Cit7, Cklahana, 3 February 

L. WII.SOl, JR. (0-S67109), ) l94S. Dismissal and total 

Air Corps. ) .tor!eitures. 


OPINION .ot the BOARD CF REVIEW 
LIPSCOO, 0 1CONNCR and MORGAN,Judge .Advocates 

.•...,.. -----------
1. The Board of Reviff has exarnfoed the record of' trial in the case 

or the of'f'icer named above and submits this, its opinion, to The· Judge 
Advocate General. · 

2. The accused was tried upon the .following Charges and Specif'ica;_

"~· 	 
CHARGE I a Violation of' the 94th Article of' War. 

Specif'ications In that Second Lieutenant Douglas L. Wilson, Jr~, 
Squadron A, 348th Army .lir Forces Base Unit, did, at or near 
Oklahana City, Okla.hana, during the period of 15 to 19 De
cember 1944, wrang.tul.17 aJ?Cl knowingly sell the tollowing items a 

1 Handle-Socket Wrench, Ratchet Male, 3/4 inch Square Drive, 
value about ~4•.35, 

l Bar-!iocket, ·,'.'ranch extension, 3/4 inch Drive, 8 inches, value 
. abo~ io.16, . · 

l Soclcet;-12 point, .3/4 inch square drive,. 1 7/16 inch Box Open, 
value about; ~.68, 

1 Socket-12 point, 3/4 inch square drive, l 1/2 inch Box Open, 
value about; $0.75, · · 

1 Socket~µ· point, 3A inch square drive, 1 1/4 inch Bax Open, 
val.ue:about .jj;().39 

1 Sock&t-12 point, 3/4 inch squan drive, 1 3/8 inc~ Box Open, 
value about.· $0.66, · . 

1 Socket-12 paint, 3/4 inch square drive, 1 1/8 inch Box Open, 
value about i0.3.S, 

l Socket-12 point, 3/4 inch square drive, 1 inch Box Open, value 
about $0.27, 

2 Jackets, Flying, Winter, Type B-3, value about $2S.39 each, 
1 Pair ot Shoes, Fl.ying, W~ter, Type 4-6, value about i10.00, 
l Trousers, Flying, Winter, Type A-.3, value about i22.00, 
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or the total value of abou.t $90.99, property or the United 
States, furnished and intended :for the militaey service 
thereof. · 

CHARGE IIa Violation ·or the 96th Article or War••. , 

Specificationa In that Second Lieutenant Douglas L. Wilson, 
Squadron A, 348th AAF Base Unit, did, at or near Will • 
Rogers Field, Cklahoma City, Oklahoma, about the months of 
November and December 1944, wrongful]y borrow a sum o! 
money from Private George H. Houghton, who was then in the 
same office and section as 1'as said Second Lieutenant 
Douglas t. Wilson, Jr., and has failed to liquidate said 
debt, such caiduct being to the prejudice of good order and 
military discipline. · 

He pleaded guilty to, and was found guilty or, both Charges and Specifi 
cations. He was sentenced to be dismissed the service and to forfeit all 
-pay and allowan::es due or to become due. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article o! 
War 48. 

3. The evidence for the prosecution shows that from 1 October 1944 
until late in December. of 1944 accused was an assistant to First Lieu
tenant Wilburn H. Ohle, the Personal Equi?J1ent Officer at Will Rogers Field, 
Oklahoma. City, Oklahoma (R. 7, 8). Property in the Personal Equi?J1ent 
Office included, among ct.her things, so-called •pool':' · clothing llhich was 
set aside and furnished for the use o! transient flying officers, and for 
which accused had signed a memorandum receipt as the responsible officer. 
At the time accused issued pool items he took memorandum receipts fran the 
officers receiving the property (R. 7-9). 

, 
Accused went en leave from Will Rogers Field, apparently in late Decem

ber of 1944, and since he was soon to be transferred to another station, an· 
inventory o! the pool. property was taken during his absence b;r Lieutenant 
Ohle to facilitate accused's transfer upon his return from leave (R.8). The 
inventory was accanplished b;r comparing the items in the supply room with 
the memorandum receipts llhich had been taken by accused (R. 9). This 
check revealed that of the property for llhich accused was responsible, 
a flying suit, consisting o! a jacket, trousers and shoes, wa$ miss~ · 
from the supply roan and was riot accounted for by .memorandum receipt lR.8). 
An a<Xiitional ~ jacket was also missing from the supply room although 
it was not an item !or which accused was responsible (R. 9). Second · 
Lieut.anant Edward H. Davis, Jr., testified that he also worked in the 
Personal Equipment O!tice am. that on 14 December 1944, at the request o! 

2 




(73) 

accused, he drew a fiying jacket .from the supply room and delivered it 

to accused. LieutenaIIli Davis did not sign a memorandum receipt at the 

time (R. 21). 


The accused had. procured certain tools i'rom the Supply Branch at 
'iilll Rogers Field .for 'Which he had signed memoranium receipts. These 
.tools, consisting oi' one ratchet wrench, one socket wrench extension, 
and six sockets, were never returned (R. 12). 

Accused spent a portion of his ofi'-duty hours working as a mechanic 

in the garage of the Oklahoma Transportation Company, Oklahoma City, 

Ckl.ahoma. Private George H• Houghton, an enlisted man under accused's 

supervision at Will Rogers Field, likewise worked at the garage as a 

mechanic during ·oi'f-duty hours and shared a locker with the accused 

(R. l.4, JS, 17, 18). While-working for the trarusportation company- ac

cw,ed made the acquaintance of another·employee there, Mr. Earl Squires, 

who expressed the desire to bw a fiying suit. Accused thereupon took 

from~ locker such a suit, consisting of a jacket;, trousers and shoes 

and, stating that these items belonged to him, sold them to Squires for 

fif'ty dollars. Another fiying jacket was seen at that time in accused I s 

locker (R. J.4). Squires kept the fiying suit, which he had purchased, 

.for a few dqs and then turned it over to Mr. Frank L. Dougherty, an 

11F.B.I.• agent, llho in turn delivered it :to the military authorities at 

W'ill R~ers Field (R. 6, J.5-21,; Ex. B). · 


Mr. Cbarles W. Abernathy, a fellOll'-employee at the transportation 
company, expressed admiration for the tools 111th which accused was work
ing. Accused, representing that they- belonged to him,· sold a ratchet 
wrench, a wrench extension,· and six sockets to Abernathy .t'or tift.een 
dollars (R. 16). These items, too, were later picked up by Mr. Dougherty 
and d~livered by him to the authorities at Will Rogers Field (R. 6, 16, 
22J Eit•. c). .. 

Ac9USed was approached by still another compan;y employee, :Mr. ·Ha.rry" 
Chaffee, who wished to bu;r a flying jacket. According to Chaffee's 
testimo~, accuaed stated "that he had sold some other stuff and he had 
to wait until that cooled off before he could sell.it to me• (R. 17). 
Accused later called Chai'!ee by telephone, stating that he ( accused) 
was being transferred and that Chaffee could now make the purchase. The 
jacket was le.rt; with Private Houghton who, pursuant to accused's in
struct~ons, delivered it to Cha.t'·fee. The monq llhich Chai'tee was to PQ' 
for ~e jac!Jcet was to be retained by Private Houghton and applied en a 
debt owed to him ·by' accused. This debt amounted to twenty-three dollars 
and represented small loans made by Houghton to accused "from dq to 
day" (R. 17-20). 'No money was paid by' Chaffee when Houghtcn delivered the 
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jacket to him and 110 part of the debt owed ~ accused to Private Houghton 
had been liquidated at the time these charges were preferred. Houghton, 
holl'eVer, was subsequently repaid in. full (R. 20). The fi7ing jacket 
which Chaffee purchased was later taken from him by militacy- police
men and delivered to the authorities at Will Rogers Field (R. 21, 22; 
Ex. A). 

4. Accused, after his rights relative to testifying or remain
ing silent had been explained to him, elected to make a sworn stat. e
ment. He' testified that the defense counsel had adrl.sed him that. it 
1'10uld be difficult for the prosecution to prove that the property- in
volved in this case was Government property- and not mere'.cy similar to 
GOV'ernnent property. Accused went en to say, •I made UV mistake, Oent.le
man, - I was weak, but, BT God, I'm man enough to admit it. It is Gov
ernment property. I sold it, and these statements have all been true and 
correct• (R. 221 23). 

S. The Specificatiai of Charge I alleges that the accused •did, 
at ar near Oklahana Citi, Oklahcma, during the period ot l5 to 19 De
cember 1944, wrongtul.q and knowingly- sell• certain properly- of the 
United States, furnished and intended far the milltar.r service thereof, 
of the total nlue 'of· about $90.99. This propert7 consisted of flying 
·clothing, including a complete !lying suit and an additional fiying 
jacket, and certain tools, including a ratchet wrench, an extension, and 
six sockets. This offense was laid under the 94th Article of War. The 
Specification of Charge II alleges that the accused •did * * * wrong

. fully borrow a sum of money from Private George H. Houghton, who was then 
in the same office and section as was• acC'ClSed and that accused •has 
failed to liquidate said debt * * *•" This was set forth as a Tiola
tion of Article or War 96. 

The record clearq establishes, and the accused by his plea of 
guilty ·has admitted, everr- element of the offenses charged. 1'he property
allege~ sold b7 accueed was clearly identified as Government property 
am its nlue established b7 ample and competent eTidence. The facts 
constituting the three distinct transactions of sale were ·established 
by the testimoD7 of credible witnesses. Accused was not willing to 
consummate the third sale until the earlier ones had •cooled o:rt", but, 
when he discovered that he was bemg transferred to another station, he 
instra.cted Private Houghton to complete the sale for him. Not cnlJ" did 
the accused fail to question arq part or the OTerwhelJDing evidence 
against him, but he him.,elf testified that the evidence tor the prose
cution was "true and correct" (R. 23) • 

.· "There is ;Liknise no controver8,Y' as to the facts. supporting the 
Specification of Charge II. The accused borr01red money "from day- to day" 
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from Priva'be Houghton who worked under him in the Personal Equipment 
Office~ There are numerous precedents for the proposition that it 
"is prejudicial to good order an:J. military discipline for an officer to 
borro,r money from an enlisted man in the same organization. The ob
ligation that flows from indebtedness to a subordinate tends to weaken 
authority. It can become the cause of improper favor. It impairs the 
integrity of required relationships" (CM ~30736, Delbrook (1943), 18 BR 
29: ll Bull. JAG, Apr. 1943, P• 144). The Specification of Charge I 
and the Specification of Charge II were proved beyond a reasonable cbubt. 

6 •. The accused is about Z3 years of age and is married. He took 
ROTC training his last two years in high school, from which he graduated 
in 1939. After enlisted service in the Regular Arrrry from 4 February 1941 
to Z7 October 1942, accused was commissioned a second lieutenant on 28 
October 1942._. On 25 July 1944 he was reprimanded and ordered to pay a 
forfeiture of $75.00, under Article of War 104, for being drunk and 
disorderly, resisting arrest and disobedi~nce to orders. 

?. The court was legally constituted. No errors injurio~sly af
. fecting the subst11,ntial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is le
gally 'su.f'ficient to suppor..t the findings and the .sentence and to warrant 
confirmation thereof. DLsmissal is authorized upon conviction of a 
violation of ~icle of War 94 and of Article of War 96. 

s· 
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SPJGN - c.,; 275535 1st Incl 

HQ ASP, JAGO, Yiashingtcn 25, D. '-! MAR l94S 
'101 'J.'he Secretary of War. 

1. Herewith transmitted !or the.action or the ·President'are the 
record of. trial and the opinion o:t: the Board. or I'.eview in the case or 

. Second Lieutenant Lc~;las L•. "Nilson, Jr. (0-567109), Air Corps. 

2. r concur in.the opinion of the Board of P..eview that the recorg 
of trial is legally sufficient to support :the findin:-s· and the sEmtence 
and to warrant confirmation thereof. I recamnend th~t the sentence be 
confirmed but that the forfeitures be rel!litted and- that the sentence as 
thus modified be ·ordered executed. 

J. Inclosed are a draft of a letter for your signature, transmitt 
ing the record to.,the President for his action, and. a. form of Executive 
action designed to carry into effect the foregoing rocommendation, should 
such act;on meet wi~h approval~ · 

' 
~ .• ~o_•.,; · --~ 

MYRON C. CP.il!ER 

Major General. 


3 Inels The ·Judge Advocate General · 

l. Rec of trial 
2. Dft l tr ror sig S/w 
J. Form of Action 

(Sentence con.firmed but.forfeitures remitted. o.c.v.o. 20S, 9 Jun 194S) 

• 



1UJl DEPARTmT 
Anf1' Sernce Forces . 

I• tbe otfice of 1'he Judge Ac:IYocate General (77)
ll'aeJd.Jlgton,D.C. 

t·I 	APR 1945 

SPJGV-cK 27SS47 

U N I T E D ·s T A T E S AW" AIR FOBCi.S, 
~ F.ASSN .i'LDG nw:mm cow.um 

T• 
· Trial by' o.c.K., coDTened 


· Captain WALLACE F • GARRETT at Maxwell Field, Alsbau1 

(0-90Sl.S9), Air Corps. 27-.30. December 1944 am
l

) 2-3Jama17191,S. Dims\ 
eal, total forfeitures

J az:id contimment tor fiTe 
) (S) 7ears. 

.. 
OPINION ot the BOW) Cl REVDW . 

SEIWf, ECBLI ·and BEARnSLEii Jwlgl l~tes 

1. The Board ot· Renew bu ex•mneO t.be .zvcoX'\ ot trial in the cue 

ot the officer named aboYe and 1ubld.ta tb1a1 1\11 qanion, to The Judge 

Achocat1t General. . · 


2. The aCC?uaed was tried upcn the 1'oll.owi1Ja Charges and SpecitiCJt• • 
tiozisa 

CHAOOB Ia Violation ot tlie 93rd .Art1ole ot •ar. 
Speciticatio, 11 In that Captain Wallace F • Garrett, Air Co11», 

Section B, 2132nd A.AF Bue Unit, Jlarnll l'ield, ·Alabaa, diet. 
at Cadet Kess fl, Jlaxnll Field, Alabama, on or about 12 
.A.uguat 19L4, felom.oual.7 take, steal and c&rr7 a11a7 an m
knoa 9.uanUt7 or uat, ~ a.ftlu 1Ji excess ot two dollars 
(12.00Ji propert7 or the Anation Cadet Student Fum, A.AF 
PreJ'llght .School, Kanell Field, Alabama. 

. . 
SpecU1cat1m 21 In that Captain Wallace F. Garrett, ilr Corps, 

. 	 Section B, 2132nd AAF Base Unit, Maxwell Field, Alabaa1 did, 
at Cadet Keas fl, J(Un].1 Field, Alabama, 011 or about 24 . 
:tlovaiber ·191,J, felcmioua]T take., at.a1 and c&rr7 &'IIIQP an a:
known r:·it7 of aeat, of a Talus 1z1 excess ot two doll.an · 
($2.00 , propert7 of the lling ~, W Pre-Flight School 
(Pilot , Jr.unll Fie)i .A.labia. 	 ·· 

SpecUication 31 In that Captain Wallace I. Garrett, .l1r Corpe, 
. . 	 Section B', 2132nd AJF Base Um.t1 Jl&rnll Field, Alabama, w, 

at Cadet Keas 11, l(uwell l"ield., A.la!ama, on or about 2k · 
Dec•ber 1943, fel.aaioual7 take., "'4'1 and e&rr7. &ft7 an 

' 	 . 
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. unknown quantity of meat, of a value in excess of two dol
lars l$2.oo), property of the Wing Fund, AAF Pre-Flight 
School (Pilot), Maxwell Field, Alabama. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Captai~ W:allace F. Garrett, Air Corps, 
Section B, 2132nd JJ]' Base ·un1t, Maxwell Field, Alabama, did, 
on er about 12 August 19!i4, wrong.fully tske and use tor his 
own personal purposes, and rlthout proper authority, a 
certain automobile, to wit• A Ford Station Wagon, property 
of Aviation Cadet Student Fund, AAF Pre~light School, 
lia.xwell Field, Alabama, of a Talue of more than fifty ($50.00) 
dollars. 

ADfilTIONAL CHA.RGI Ia Violation ot t.he 9Sth Article of War. 

Specification 11 In t.hat Captain 'Wallace F. Garrett, Section B, 
2132nd AAF Base Unit Maxwell Field, .Alabama, did, at Maxwell 
t'ield, .Alabama, from about 18 January 191'4 to 15 August 191'4, 
with intent to deceive Major Verrill Doss, submit or cause to 
be subaitted official reports on Quartermaster Form 237, 
DriTer•s Trip Tic_ket and Performance Record and WD Form. 48, 
Dri.Ter•s Trip Ticket and P.M. Service Record, of trips taken 
and mileage recorded b;r a Ford Station Wagon, Number 1287, 
propert7 of Aviation Cadet-Student Fund, AAF Pre Flight School, 
Maxwell Field, Alabama, formerly known as Wing Fund, which 
said reports nre false and were known by" the said Captain 
Wallace F. Garrett to be false, in that same did not truly and 
correctly record the mileage and trips made in said station · 
,ragon. 

Specification 21 'In that Captain Wallace F. Garrett, Section B, 
2132nd A.AF Base Unit, Mu.,rell Field, Alabama, did, at llaxtrell 
Field, Alabama, between the approximate dates of 20 January 
1944 and S August ·1944, 1fit.h intent; to deceive officially 
certify to the coITectness of the payrolls dated. January lS, 
.31, Fe'brllary 15, 29, ll.arch 1S, 31, April 1.$, 30, May- lS,- 31, 
June 1,, 30, July' 1S, 31, of the ATiation .Cadet-Student Fund, 
A.AF. Pre-Flight School, Maxwell Field, Alabama, for Cadet Mess 

- No••1, which payrolls were kno11n by" the said Captain Wallace 
F. Garrett to be 1mtrue, in that employees of the !viation 
Cadet-Student Fund, namely, Christine Reeas, Elvina Hubbard, 
Maggie Lee Washington, Ialter Kason, Annie Ruth Jackson, or 
acne 9f them, were paid for serrtces rendered to said Aviation 

. ,Cadet-Student; Fund, 1'hich were, in fact neYer rendered, and 
were knOWD bJ' the said Captain Wallace f_ Garrett to have not 
been remered. '. 

2 
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'Speci.f'ication 31 In that Captain Wal.lace F. Garrett, Section B, 
2132nd W' Base Unit, llauell Fi.eld, J.labama, did, at. 
.Maxlrell Field, Alabama, on or about 20 J.une, S July, 20 
July, S August 1944, with inte:at to deceive of'!iciall7 
certify to the c arrectneas of' the payrolls of the said· 
Aviation Cadet-Stud.eat Fund, dated lS June, 30 June, 15 ·Jui,. 
and 31 J~ 1944, which payrolls were known bJ" the said · 
Captain Wallace F • Garrett to be untrue, in that Chris..tine 
Reese, an employee o! said Aviation Cadet-student Fund at 
Cadet Jlesa No. 1, was paid for servicGS supposed to have 
been rendered to the said J:riation Cadet-Student Fund, which 
01'9 in fact. · never rendered, and nre k:nO'Wn b,T the said' 
Cap;ain 'Wallace F. Ga?Tett to havo never been rendered. · ' • 

·Specification 4• ·· In that Captain Wa113:ce F. Garrett, Section B, 
2132nd. .AJF Base tl'llit, lfaxnll Field, ilabaaa, did, at Jl&x,rell 
Field, Alabama, betwem the approxaate d&tea of 20 Febru
•'l7 1944 and 4 March 1944, nth intent to deceive offici 
ally certif';r to the corract.ness of the payrolls of the aaid 
Aviatiol:l Cadet-student Flmd., dated lS February' 1944, and 
29 F ebruar,- 19b4L wbich pqrolla were known l,y' the said · 
Captain Wallace M'. Garr.tt to be untrue, in that nv1na 
Hubbard, an •ployee of &aid An.at.ion Cadet-Student Fund 
at Cadet Me111 lfo. l., was p,4d tor 1onicea supposed to ban 
been rendered to the said Aviat.ion Cadot-student Fund, 
which were in tact. neTer rendered, and were known b7 the 
said Captain Yalhca F. Os?Tett to have never .been rendered. 

Speci!ie&tion Sa (F1n,11ng of cot gullt7). 

Spe~,~ic&tion 61 In that Cap~in Wal.lace .F• Garntt, Section B, 

i2132nd JJ:t Base Um.t, Kaxwell Field, Alabama, did, at 

;Ka.xnil. Field, Alabama., between the awro:daate dates o! 20 

· Janual'1' 1944 and 6 .lugust 19Wi, with intent to deceive ot!1
c1al.l1' certif'7 to the correctness of the p11rolla ot the 
said .A.nation Cad.et..student Fund., dated Janua'l7 15, 31, 
Februa1'7 lS, 29, Jlarch lS, 31, J.pril 15, .30, ~ 15, 31, .• 
J,me ~, 30., JulJ' 1.S, 31, Rich payroll• nre kncml b;T the 

· said Captain 'Walla~ F. Ga?Tett to be untn.e, in that 'l'alter 
Muon.,. an empl07ee of said .Aviation Cadet-Student Fmid at 
Cadet Kess No. 1., was paid tor aerrlcea supposed to have been 
rendered to the eaid Aviation Cadet-Student; Fund, which +n 
fact were nner rendered, and were kno1111 by' the aa1d· Captain 
lTaUace F. Garrett to h&va nenr been rendered•. 

. 3 
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Speci!ication 71 In that Captain 'Wal.lace F. GaITett, Section B, 
2132nd J.J.F Bue Unit, llaxnll Field, JJ..abama, did, at 
llaxnll Field, Alabama, between the approxiaate dates ot 20 
Decamber 1943 and 6 Auguat 194li, with inteat to. deceive o.t!i 
ci&l]y cert1t7 to the correctneu ot the payrolls o! the said . 
.A.nation Cadet-Student Fund, dated DeC*lber 1S, 30, Janu
ary 1S, 31, Febru&17 is, 29, Karch JS, 31, .A.pril JS, .30, 
liq 1S, ·31, June 15, 30, .1ul7 lS, 31, which pay-roll.a nre 
Jcnc:wrn b7 the said Captain Wallace F. Garrett to be untrue, 
in that .Annie Ruth Jackson, an employee ot ea.id Aviation 
Cadet-student Fund at Cad.et ~1 Ho. 1, u.a paid for serncu 
aupposed to ban been re~ to the eaid .A.nation Cadet
Student Fum, 'llhich 1n tact.l,ere neTer rendered, and were 
known by' the said captain Yallace F. -Garrett to have never 
been rendered. · 

Speci!ication 8• In thlt Captain Wallace F. Garrett, Section B, 
2132nd J.AF' lase Unit, Kunll Field, Alabama, did, at 
llaxwall Field, Alabama, between the appraxi.Jlate dates ot 
12 Februa17 1944 and 30 Karch 1944, and between the approxi
mate dates ot 1S Ma7 1944 and 26 me 19h4, with intent to 
deceive Major Merrill Dou; wrcmg.tully' cause one PTt. Billy 
Franklin, an enlisted an 1n the milit&r7 sernce o! ~he 
tTnited States, to make an official report o.t 111.leage and 
trips on a Ford station wagon, Ho. 1287, propert7 of the 
.Aviation Cadet-Student Fund, AAF PreJ'llg!R School, Martrell 
Field, Alabama former~ known as W1ng FUJld,. ill Pre-,FJ.ight 
School, (Pilot), Kaxwell ~ield, !labama, an trip tickets to 
the said Major Merrill Dou, which report was untrue and ns 
known b7 the said Captain Wallace F. Garntt to be untrue. 

. . 

Specification 91 In that; Captain l'allace F • Garrett, Section B, 
2132nd ilF Base Unit, llaxnll Field, .AJ.abama, did; at 
Maxwell Field, .llabama, between the approxilllate dates or ,31 
March 1944 and 13 Kay 1944, with intent·to deceiTe Major 
Kerrill Doss, wraig!ul.13' cause one Cpl. Ccr R. Stuart, an 
enlisted man in the mi+itar;r senice of the United States, 
to make an o.f'1'ic1al reJfort o.f' :mileage and trips on a Ford 
station wagon, No. 1287, propert7 or the A.nation Cadet
student Fund, A.AF Pre-F1.1ght School, Maxlrell Field, ilabama, 
former~ known as WiDg Fund, AAF P~light School (Pilot), 
Maxwell Field., Alabama, on trip tickets to the said ltajor 
Merrill Doss, which report was llll:true and was known b;r the 
eaid Captain Wallace F. Garrett to be untrue. 
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Specification 10: In that Captain Wallace F. Garrett, Section 
B, 2132nd AAF Base Unit, Maxwell Field, Alabama, did, at 
Maxwell Field, Alabama, on or about 28 March 1944, with 
intent to deceive Major Merrill Doss, wrongfully cause one 
Pvt. Billy Franklin, an enlisted man in the military service 
of the United States, to change the official report of 
mileage on a Ford station wagon, property of the Aviation 
Cadet-Student Fund, AAF Pre-Flight School, :Maxwell Field, 
Alabama, fonuerly known as Wing Fund, AAF Pre-Flight 
School {Pilot), kax:well Field, Alabama, on trip ticket of 
20 March 1944 to said Major Men-ill Doss, which report as 
changed was untrue and was known by the said Captain 
Wallace E'. Garrett to be untrue. 

Specification ll: In that Captain Wallace F. Garrett, Section 
B, 2132nd Ai.F Base Unit, :Maxwell Field, Alabama, did, at 
Maxwell Field, Alabama, between the approximate dates of 
l June 1944 and 15 .August 1944, with intent to deceive 
wrongfully cause an~ Pvt. Dean Shambaugh, then Sgt. Dean 
Shambaugh, an enlisted man in the military serrtce of th,73 
United States, to make an official report on the Cadet »ess. 
No. 1 attendance rolls of the above dates, inclusive, to · 
the said Aviation Cadet-Student Fund;. that one Christine 
Reese, an employee"of said Aviation Cadet-Student Fund, at 
Cadet Mess No. _J,, ,was present on the above dates, inclu
sive, which report was known by the said Captain Wallace F. 
Garrett to be untrue, in that the said Christine Reese was 
absent from dut7-at Cadet Mess No. l between the said dates. 

Specification 121 In that Captain Wallace F. Ga?Tett, Section B, 
2132nd A.AF Base Unit, Maxwell Field, Alabama, did, at 
Maxwell Field, Alabama, between the approximate dates or 1 
DecElllber 1943 and 15 August 1944, with intent to deceive 
wrongfully cause one Pfc. William. w. Lester, an enlisted man 
in the military service or the United States, to make an 
official report on the Cadet Mess No. l attendance rolls of 
the aboft dates, inclusive, to the said Aviation Cadet
Student Fund, that one Annie Ruth Jackson, an employee of 
said Aviation Cadet-Student Fund was present on the above 
dates, inclusive, which report. ns known b7 the said Captain 
'Wallace F. Oan-ett to be untrue, in that the said Annie Ruth 
Jack:eco was-absent !rom duty at Cadet Mess No. 1 on the said 
dates. · 
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Specificati.on 13: (Finding· of not guilty). 

Specification 14: In that Captain Wallace F. Garrett, Section 
B, 2132nd AM' Base Unit, Maxwell Field, Alabama, did, at 
14axwell Field, Alabama, between the approximate dates of 28 
January 1944 and 28 February 19~, with intent to deceive 
wro~ful.ly cause one Pfc. William W. Lester, an enlisted 
man in the military- service of the United States, to make 
an official report, on the Cadet Mess No. 1 attendance rolls 
of the above dates, inclusive, to the said Aviation Cadet
Student 1''und, that one Elvina Hubbard, an employee of said 
Aviation Cadet-Student Fund was present on the above dates, 
inclusive, which report was kmwn hr the said Captain 
Wallace F. Garrett to be untrue, in that the said Elvina 
Hubbard was absent from duty at Cadet Mess No. 1 on the said 
dates. 

Specifications 15 to 501 (Findings o£ not guilty). 

Specification 51& In that Captain Wallace F. Ga?Tett, Section B, 
2132nd AAF Base Unit, Maxwell Field, Alabama, did~ at Maxwell 
Field, Alabama, on or about 6 July 1944, wrongfully use his 
authority over one Joe Ross, a civilian employee at Cadet 
»ess No. l, in that the said Captain Wallace F. Garrett did 
discharge and cause to be discharged: the said Joe :Rosa fr0.11 
his job at Cadet Mess No. 1 £or .the reason that the said Joe 
Ross refused to pay an usurious rate of' interest demanded hr 
one PTt. Francis J. Rosenbaum, then T/Sgt. Francis J. 
Rosenbaum. 

Specification 521 In that Captain Wallace F. GaITett, Section B, 
· 2132nd AAF Base Unit, Maxwell l"ield, Alabama, did, at Maxwell 

field, Alabama, on or about 4 December 1943, wrongfully use 
his authority over aie Katie Holston, a civilian employee at 
Cadet l(ess No. 1, in that the said Captain Wallace F. Garrett, 
did discharge and cause to be discharged the said employ-ea, 
Katie Holston, from employment at Cadet Mess No. 1, for the 
reason that the said Katie Holston refused· to continue doing 
housework at the quarters of Major Ecbrard E-. Zimmerman for the 
sal.aey paid her by Aviation Cadet-Student Fund, A.AF Pre...Flight 
School, MaDrell Field, Alabama, .formerly knolfn as Wing Fund, 
Ail' Pre-Flight School (Pilot)·, Maxwell Field, Alabama • 

.lDDffiONAL CHARGE Ila Violation of the 96th Article of War. 

6 


http:wro~ful.ly


(83) -


Specilication 1: In that Captain Wallace F. Garrett, Section B, 
2132nd ill' Base unit., Maxwell Field, Alabama., did., at 

· 	Maxwell Field, Alabama, between the dates of l April 1943 
and lS August 1944., wrongfully obtain and use for his 
personal benefit certain food including meats, chee8e., fruit, 
ice-cream., bread, milk., vegetables, of a value or about 
$710, property of Aviation Cadet-Student Fund, I.AF Pre
Flight School, .Maxwell Field., Alabama., rol'Jllerly kno1ln as 
Wing Fund, AAF Pre-Flight School (Pilot), Maxwell Field., 
Alabama. 

Specification 2: In that Captain Wallace F. G&lTett, Section B., 
2132nd. AAF Base Unit, Maxwell Field, Alabama., did, at liaxwell 
Field, .Alabama., on or about 27 April 1943, wrongfully obtain 
and use for his personal benefit certain foods, namely, 
steak, or a value of about $.89, property of Aviation Cadet.
Student F'und, AAF Pre...E'light School, Maxwell Field, Alabama, 
former'.cy' known as Wing Fund, AAF Pre-Flight School (Pilot), 
llaxlrell Field, Alabama. . 

Speci!ication 31 ·In that Captain Wa.J,lace F. Ga1Tett, Section B, 
2132nd .AAF Base Unit, l!axwell Field, Alabama., did, at JlaDell 
Field, Alabama, en or about 6 Jul:, 1944, wrong!~ obtain 
and use tor his personal bene.tit certain foods, namely", 

·· 	 chickens, pickles am. bread, or a nlue of about 112.SO, 
properly of Aviation Cadet-Student Fund, A.AF Pre..Flight School, 
Maxwell Field, Alabama. 

Specification 41 In that Captain Wallace F. Garrett, Section B, 
2132nd W' Base Unit, :Maxwell Field, Alabama, did, at Maxwell 
Field, Alabama, on or ab011t 25 Jul,- 1944, wrongful.17 obtain 
and use tor his personal benefit certain foods, namel.J'I tendeJ 
loin steaks, or a value of about $1.;o, property or Aviation 
Cadet-Student Fund, AAF Pre~light School, Maxwell Field, 
Alabama. 

Specification 5& (Stricken by Cou~). 

Specllication 6: In that Captain Wallace_ F. Garrett, Section B, 
2132nd W' Base l.Jnit, :Maxwell Field, .Uabama, did, at l!axwell 
Field, Al.abama, between the app:ro:dmate dates- ot l April 1943 
and 1S August 1944, wrong.tul.ly take and use tor -his own 
personal ·pwpose, and without proper authority", two station 
wagons., property or AviatiCll Cadet.Student Fund, ill Pre
Flight. School, llaxnll Field, Alabama, rormer'.cy' known as Wing 
Fund, AJ:F Pre..Flight School ·(Pilot), Maxwell Field, Alabama, t, 

' 
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wi.ta E'requent trips to quarters of said Captain Wallace 
F. Garrett at Dalraida, Alabama, daily trip from Mess Hall 
No. l to Quarters 11437, Ma.Dell Field, Alabama, and frequent .. ';
trips to heme of one Christine Reese, :Montgomery, Alabama. 

Speci!'ication 7a In that Captain Wallace F. Garrett, Section B, 
2132nd AAF Base unit, Maxwell Field, Alabama, did, on 15 
A~ust l9L4, wrongfully take and use for his 019ll personal pur~ 
pose and wi.thout proper authority, an International Station 
Wagon, property of Aviation Cadet-Student Fund, AAF Pre
Flight School, Maxwell Field, AJa bama, to wit: one trip to 
quarters o'f said Captain Wallace F. Garrett at Dalraida, 
Alabama. 

Speci!'ication 81 . In that Captain Wallace F. Garrett, Section B, 
2132nd A.AF Base Unit, Maxwell Field, Alabama, did, at Maxwell 
Field, 11.abama, !ran about l June 1944 to lS August 19114, !or 
his own personal gain and benefit, wrongtull.J' cause one 
Christi.he Reese, a civilian empl07ee of the A.viaticc Cadet
student Fund; AAF preflight School, Marnll Field, Alabama, to 
perform personal services for hill, the said Captain Wallace F. 
Garrett; for which she, the said Christine Reese, was paid by 
the Aviation Cadet Student Fund. 

Specification 9: In that Captain Wallace F. Garrett, Section B, 
2132nd W' Base Unit, :Maxwell Field, Alabama, did, a1:, Maxwell 
Field, .AJ..abua, !rm about l April 1944 to l July' 1944, !or his 
own perscmal gain and benefit, wrongf'ulq cause one E. w. 

". 	 Chene;,, a civ11ian anpl07ee of the Aviation Cadet-Student Fund, 
AAF Prel'llght School, Maxwell Field, Alabama, to perfora 
perscnal senices !or him, the said Captain Wallace F. Garrett, 
!or which he, the said E. w. Cheney, was pa.id by the Aviation 
Cadet-Student Fund. • 

Specif'icat1011 101 In that Ca~ain Wallace F. Garrett, Section B, 
2132nd. A.AF Base Unit, .Maxwell Field, ·Alabama, did, at Maxwell · 
Field, A.la bama, from about 28 J&Ima.1"7 1943 to 28 Februar;y 191'4, 
!or his 0111· personal gain and benefit, wrongt'~ cause one 

, El.Tim. Hubbard, a ciTilian empl078e of the J."fiation Cadet- · 
Student F~, AAF Preflight School, Maxwell Field, AlAbama, then 
known as u1ng Fund, to perform peraooal. services f'or hill, the 
eaid Ca~ain Wallace F. GaITett, !or which she, the said ElTina 
Btlbbard, •s paid by the Aviation Cadet-student Fund, then 
known.as the 11'1.ng Fund. 

Specificatic:in ua (Finding or not guiltJ'). 
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Specification 12: ·1n that Captain Wal.lace F. Garrett, Section B, 
2132nd W Base Unit., Maxwell Field, Alabama., did., at 
:Maxwell Field, Alabama, .from about l ·January 1944 to lS 
August 1944., for his own personal gain and benefit., wrong
fully cause me Walter Mason., a civilian employee o! the 
Aviation Cadet-Student Fund., A.AF PreFlight School, l4axwell 
Field., Alabama., .formerl.y- known as Wing Fund., to perfol'll . 
personal services for him, the said Captain Wallace F. ., 

Ga?Tett, .for 'Which he, the said Walter Mason., was paid 'b1" 
the Aviation Cadet Student Fund, formerly- known as Wing Fund. 

Specification 13 a In that Captain Wallace F. Garrett, Section B, 
2132nd .AAF Base Unit, Maxtrell Field, Alabama., did., at· 
:Maxwell Field., Alabama, .from about l August 1943 to lS August· 
19~, .for his own personal gain and benefit, wrong.fully cause 
Charles Coleman., Roosnelt Branon and Abraham Wllllams, 
civilian -empleyees of the ..A:viation Cadet-Student Fund., AAF 
PreFlight School, Maxwell Field., Alabama., .formerly known as 
Wing Fund., to perform. personal services for him, the said 
Captain Wallace F. Garrett, .for which they, the said Charles 
Coleman, Roosevelt Braxton and Abraham 'Williams, were paid 
by· the Avia ti.on Cadet-Student Fund., formerly- known as Wing • 
Fund. 

S~cification l.41 In that Captain Wallace F ._ Garrett, Section B, 
2132nd ilF Base Unit, liiaxwell Field, .A.labs.ma, did, between the 
•wroxaate dates of l .A.ugust 1943 and 1S .luguat 19~, wrong
tull3" UH '-rtl!¥ personnel under his direct superrlsion, in 
that the said Captain Wallace F. Garrett did wroDgfully or-der 
and cause one Pn,. Francis J. Rosenbaum, then T/Sgt. Francis 
J. Rosenbaum., to serrlce slot machine. which had been placed 
in varioua establishment• through the negotiations o.f said 
Captain Wallace F. Garrett. 

Speci.fication 151 In that Captain Wallace F. Garrett., Section B, 
2132nd W' Base Unit, llaxwell Field, Alabama, did, at Maxwell 
Field, Alabama, between the approxi.llate dates or 27 .April 
1943., ani 15 August 1944, neglect his duty- assignment as 
Mess 0.f.f'icer., Cadet )less No. l, llaxwell Field, Alabama, in 
that between the said elates he did sufter to exist in said 
Mess Hall that was at all t1mes operatiDg under his eupernsion 
~d caitrol, t~e following practicess a loan business to 
ci'Vilian employees at usurious interest rates, absenteeism 

. which .was not re.fleeted ai thet ..~t:t,,*11<:.e rolls, Cadet Mess 
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·No. l food and labor··uaed for printe purposes, sale of 
cigarettes intended for Aviation Cadet-Student Fund, Art,q' 
.lir Fcrcea Pre~light School, Muwell Field, Alabama, pur
poses. 

Specification 161 (Finding of not g.uilt;r). 

Specification 17• (Motion of defense for finding of not guilt7 
sustained). · . 

Before the accused pleaded to the general issue, motions nre filed b.T 
the defenae to strike sneral Specifications. Specification S, .Addi
tional. Charge II was stricken b., the court. The accused then pleaded 
not guilt;r to all .Charge• and the remaining Specificationa. J.!ter the 
prosecution had rested, the co\D."t 'sustained a motion b;r defense counsel 
for a fin~ of not gullt7 of Specificati.on 17, Additional Charge II• 
.lt the ccnclusion of the trial, accused ilas found guilt7 of all the 
Specifications except Specifications S, 13, 1.5 to 50, inclusiTe, of 
Additional Charge I; Specificatiau, 11 and 16 of Additional Charge II. 
He wu found guilt," at Specification 21 Additional Charge I except the 
,rorda •Yaggie Lee Washington•. He was found gullt7 of all the Clurges. 
Nomdence of prertous connctiona waa considered. Hens sentenced to 

· be dis:miased the service, to forfeit all pq and allowances due, or to 
become due, and to be confined at hard labor for ten ;rears. The re
vining authority a:wroved OruJ' SO much of the finding~ of guilty" of 
Specification. l of Additional Charge II as involves a finding of gullt;r 
of 'Wl'Ongfulq c:bta1n:ing and us~ !or the accused1s personal benefit, 
certain food of a value 1n excess of $50. The sentence ns approTed, 
but five ;rears of the confinement illposed nre remitted and the record 
of trial was forwarded for action under Article of War 48. 

·3. . Accused ne foum guilt7 of 31 Specifications out of 71 with 
which be was charged. Voluminous teetimon;r was introduced and over 100 
exhibits were admitted 1n ertdence. The testiaa1.7, which was gi.Ten b.T 
more thnn 60 lfitnesses, 1a complex am intricate. Far the sake ot 
clarity'~ we .haTe grouped it under. Oyen main topics1 · 

I - Facts not. 1n dispute· 
II - Larceey and appropriation of tood 

m -·unauthorised use of motor Tehicles 
IV - On.authorized lll!ltl ot personnel (a) Civilian 

· (b) llllitar,r 
V - llaking and 'Wrongt~ cauaing False Of'ficial 

. · Reports to be JIii.de . 
VI - Unlawful~ cauaing discharge ot cirtlian a

pl07ees 
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V11 - Neglect ot dutT in permitti~g the practice ot 

(a) A loan business at usurious rates 
(b) A.bseIIteei8Jl net renected in pa;yTolls 
(c) 1'·ood and labor used for unauthorized purposes 
(d} Unlaw!ul sale ot cigarettes 

I. ~ !Q! !! DISPUTE 

4. Accused waa mess officer of .A.viation Cadet Student lless 11, 

)laxwell Field, .A.labama, from ·.&.pril 1943 to 17 August 1944 (R. 593; De!• 

Eix:. 1/2); The ass served about 3000 cadets at each meal and sometimes 

more (R. 554h and emplc,yed about 300 civilians and about 100 soldiers 

(R. 39, 546). Tiro lieutenants were assigned as assistant mess officers 
8Dd each one was in charge ot iL wing. ·Sergeant Francia J. Rosenbaum was 
transferred to lless 11 at abolII. the sau time with accused. Prior to 
the transfer both had been working at Mess #8 (R. 48}. Upon trans.fer 
Sergeant Rosenbaua. was made a technical ,sergeant and was the senior non
comissioned o!i'icer of the ••ss (R. 601}. The conduct o! the Mess #1 
was caisidered b7 the commanding orricer ot. the field as 9most e!ticient• 
(R. 4,52} • . . · 

A.ccmed lived at DalRaida, J.J.abaaa, &.bout eight ail.el f'rca the 

field (a. 50}, where he occupied a room in th~ house o.f Mrs. Nina 

Gusenheilller (R. 598, 673). .A.t Maxnll Field quarters He. 437 had been 

assigned to hill. His quarters were about half a aile troa Cadet Kess 

#l (R. 576). · · . 


Tha f'ood .for the mess was drawn fl'OII. the Quartermaster 'b7 the 
1udit1:cg Depertment. Mess ll was required to keep a storerooz and to issu 
to cooks such items as were necessar;r tor the 11am app?'O'nd tor ee.ch 
Mal (R. 454). The .cadet fund was made up b;y each cadet payi.Dg in h11 
subsis ttnce allowance · (R. 35). The treasurer o! the cadet .f\lnd acted as 
Procuring agent IJld paid all the bills for food and pa;yTolls (R. 35}. 
the employees were paid in person a!ter the:, were identified (R. 454}. 
The payroll.a of. civilians sh011red the name, tbs date o! attendance and the 
rate or pa;r. Ci"lillan ·•plqrees nre pt.id eTer::, two weeks (R. 37} and 

'each pa;yToµ amounted. to about $10,000 (R. 39). The p&YToll.s nre 
certified b;y the mess officer (R. 35). Two station wagons were yarchased 
b7 Cadet Mess 11 for its official UH 1 .l Ford, :model 1941, cm 11 Ka:, 
1943 (R. 37) u.s•.1. No. 1287 (R. 388), and an International, Model 1941, 
on Jurie 28, 1943, · {R. 38), u.s •.1. No. 1382 (R. 388}. 

ll 
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Beginning 17 JanUS:cy 1944, instructions itrere issued to accused re
quiring the regular quarter-ma.ster form and trip ticket be maintained on 
each station wagon (R. ,366; Proa. Ex. 91). 'l'he trip tickets used re
corded the different trips made by a particular vehicle during its die
patch each day. 

Cigarettes were purchased from. the commissary to be given to cade~s 
ard employees at Christmas time and at other times (R. 65, 66). 

:Major Zimmel"llaJl was.Base Mess officer of all the messes at Maxwell 
Field, Alabama. 

II. LARCXNY AND APPROPRIATION OF FOOD 
...;.;;.____ 

For the Prcisecution1 

Sergeant Rosenbaum was mss sergeant of Cadet Mess Ill under the 
direct superrl.sion of Captain Garrett from 1943 to 15 August 1944 (R. 48). 
Durill?; that period food was taken from the mess for his ~rsonal use as 
well as for accused, Major Zimmennan and Colonel Nelson (R. 49, 194). 
The food taken for accused was either placed in his car or delivered to · 
his hane 1n DalRaida, Alabama. Accused owned a De Soto coupe, and some
time drove a Lincoln Zopeyr (R. 50). Hams were placed in accused's car 
about cmce or twice a month (R. SO); chiclcens were likewise delivered 
about twice a month; stes.k:s about twice a week, also a small amount of 
cheese, oranges and cantaloupes. Turkeys were sent for Thanksgiving and 
Christmas (R. 52): .ill of tb.e above supplies were sent from the regular 
etock of Cadet Mess Ill at the instr.iction of s.ccused (R. 53). 

In July 1944 five or six chickens were used dutlng an airplane trip. 
This food us ta.ken un:isr instruction of accu~ed a.~d Major Zimmennan 
(R. 56, 174, 211). Roast befli' sandrlches were sent from the mess for 
another airplane trip which was takan in l!ay (R. 59, 173, 174). l) 
August 1944 was the laet the that food was taken to the home of accUBed 
(R. 57). About half a dozen steaks were eent Saturday, 12 .&.ugust, and a 
cooked ham was Hnt the follortng dq, Sundq, 13 August 1944. .A.t the 
direction of accused, a tU?ic~ was sent in 1944 to Major Zimmerman, 
Base lless officer. Stea,ks were also delivered about twice a week to 
Colonel Nelson, Post Engineer (R. 61). Rosenbat¥ testified that he shipped 
for his Ollll account, to Washington, baas and chocolate syrup b7 railway 
express, which totaled about JOO to 400 pcunds (R. 65). The testiaon;y ot 
Sergeant Rosenbaum.is corroborated in part as follows: Private Grieco, 
a but.char of the mess, testified that he prepared about six one-pound se
lected steaks once or twice a nek and placed them in the ice box for 
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Sergeant Rosenbaum (R. 131). Chickens were boned and placed in the ice 
box about once a week for the sergeant (R. 133). Another butcher, 
Private L. L. Horn testified that since January 1944 instructions :were 
given to cut about two or three times a week, five or six T-bone steaks 
for accused (R. 148, 149, 157, 217, 218). The meat was wrapped and put 
in the ice box and later placed in one of the !!Station wagons (R. 149, 154)• 
Once or twice when hams were prepared, Sergeant Rosenbaum said they were 
nfor the big boss". Accused was kno,m as the "big boss" (R. 141). Fr0111. 
the last of 1943 to August 1944, one or two hams a month were baked under 
special instruction of Sergeant Rosenbaum. The hams varied in size fran 
eight to fourteen pounds (R. 142). During Thanksgiving and Christmas 
1943 some turkeys were prepared from the stocks of the mess for Sergeant 
Rosenbaum (R. 1.42). An occasional turkey -:as brought in from outside 
sources and it was dressed in the mess and taken out: (R. l.43).. Rosenbaum 
was seen m.acy times carrying bags, packages or boxes from the office and 
d:l.ff erent ice boxes and placing them in the automobile of accused and 

in the automobile of Miss Bramblett Ca civilian clerk working in the 

office) (R. 163). Oranges, tomatoes and cantalopes were set a!ide for 

Sergeant Rosenbaum {R. 164). The head cook, Sta!f Sergeant c. E. Willis, 

received instructions from Sergeant Rosenbaum to cook and prepare hams 

in a special way, with brown sugar, pineapple juice and after baking they 

were rolled in dough. The hams prepared for the cadets were just baked 

off, the same way- as tlx>se prepared for the recreation hall (R. 189). 

±""enty-fiv;e or thirty hams were prepared in the manner desired by Sergeant 

.tiosenbaum (R. 190) and they were taken out of the mess (R. 172). This 

practice continued to the time of the investigation (Aug. 1944) (R. 173). 


On 12 August 1944 Sergeant Rosenbaum ordered Corporal Bryant, one c£ 

the cooks, to cook a ham for accused (R. 166). '1ne ham was overcooked 

and ruined and another one was cooked in its place ( R. 167, 177). This 

ham was delivered by Private Stuart, a driver for the mess, to accused's 

hane at DalRaida in a station wagon on 13 August 1944 (R. 182). It was 

placed by driver on the kitchen table. The accused was there in the 

kitchen {R. 183). ()l another occasion, during the month of April, a 

chicken was dellvered to the home of·accused by the same driver. It had 

been given to him by Sergeant Rosenbaum. at the mess (R. 18,3). An average 

of( three t.1.Wles a week, food was given to Colonel Nelson, post engineer 

R. 19.4). Corporal A. Bernard, a x.P. pusher, testified. that he ns in

structed b.Y Rosenbaum to wrap tenderloin T-bone steaks from the ice box 
ot the Cadet :Mess Ill, four and five at a time, and to put them in accused's 
car (R. 207). On 27 April 1943, after accused ascertained there nre no 
steaks available that day at the mess, he ordered the mess steward to b1q 
some steaks for him at the comnissary. Accused had no points and the, steaks 

' . 
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were charged to Cadet Mass Hl. The steaks were delivered by the com
missary to the mess steward lrilo signed a receipt for them and gave 
the steaks to accused (R. 198-200; Ex. 60). The cost of the steaks 
89¢ was included in the subsequent check paid by the mess (R. 205) 
to the commissar,r. , 

For the defense• 

Accused acnitted the purchase at the comn.issar,r of steaks for 
89¢ but testified that since the steaks were too thin he left them at 
the mess (R. S72 ) • 

The food waa brought to the airplane by Sergeant Rosenbat!lll nth-
out his kn01rledge, and o~ after inquiry did he find out that it 

came fran the mess. On this occasion accused cautioned Rosenbaum about 
taking food from the mess (R. 574). Accused denied on the witness stand 
U17 responsibilit7 and an:y knowledge of f"Ood being taken from the mees 
for pri:nte use (R. Sn). 

&nployees of a meat market in llcntganer.r testified that accused was 
a frequent purchaser of meats and that he pirchased turkey-a for 
Christmas am Thanksgiving (R. 496). 

III. UNAUTHORIZED IBE OF ,MOTOR VEHICLES 
For th'e prosecution: - - 
Station wagcns of Kess #1 were used for personal trips (R. 87, 88~ 

89). A station wagon was driven to DalRaida about once a week. No· 
trip .tickets or records of any sort were kept _fo,'f'. these trips in 1943 
(R.86). Station wagcns were used to send:penonal laundry to the heme 
ot Christine Reese once· a day except Sundays (R. 89, 39S). The ham 
delivered to accused•s b:>me at DalRaida on 13 iuguat 1944 and the 
chicken in April were transported in a station wagon (R. 182, 183, 184). 
T'ne Ford station wagon was used by accused to make personal trips in 
town (R. 187). Private Williams. Franklin, a driTer, testified that 
he drove accused in a Ford statim wagon the first time to DalRaida in 
June 1943 and thereafter. No t~ip tickets were used at the beginning. 
Later they were' (R. 388). Trips to accused's house were marked •cit7", 
and not DalRaida (R.389). The driving of both station wagons to ac
cused•s house continued until 1.5 August 1944 (n. 389).- Private Franklin 
carr.1.ed packages and food about once a week from the me·ss hall to ac
cused• s house un:ier in!tructions of Sergeant Rosenbaum. A station 
wagon was also used to c&r17 grocery itE111s for accused .from the post 
exchange, canmissary am other stores (H. 393). The International 
station wagon was used to get accused Is Lincoln Zephyr out of aditch 
at DalRaida (R. 394). lless employees, Elvina Hubbard, Maggie ~ 8 
'Washington, Walter Mason were brought to accused's hoU8e at DalRaida frl:lll 
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mess hall in staticn wagons (tl. 39S). On 12 August 1944, the driver was 
instructed b;r Sergeant Hosenbaum to carry clothing, a small kettle 
a.,d a box that smelled liked meat to accused's home at DalEaida in a 
station wagon (R. 395). The t>ackages were delivered directly to accused 
who was at home at that time lR. 396). l'his trip was marked city . 
(R. 396). On 1.$ August 1944 accused directed driver Franklin to bring 
a radio to accused's home in the International station wagon (R. 397). 

Private Coy R. Stuart, a driver for Mess Hall #1, testii'ied that 
he carried Walter Mason, Elvina Hubbard, Roosevelt Braxton, Msmie Maxie 
and F.red Sims to the home of accused at DalRaida under instructions of . 
Sergeant Rosenbaum and carried personal laundry to Christine Reese's 
heme (R. 269) eveiy other day, alternating with driver Franklin. The 
laundrT was personal laundry of Margie Bramblett, Sergeant Rosenbaum 
a.rd accused. He carried five chairs in the Ford station wagon to the 
house of accused in Dal.Raida. Accused, who was at home at the ti.me told 
hi.m. to carr.r back to the mess five folding chairs that were in the yard 
(R. 4071 408). .A.11 trips to Dal.Raida end to the home of Christine Reese 
were :aarlced cit,- (R. 408). 

ian 
Samuel V. Flonrs, a civiJ/ driver employed by the mess, testified 

that he drove the Im emational station wagon to the home of accused to 
bring three shelves from the carpenter 1 s shop, and on another occasion 
bro~ht over a negro maid under instructions of Sergeant Rosenbaum (R.4J.5,
416). 

For the defense& 

Accused admitted on the witness stand that he may have used the 
station wagons as often as once a month to go to DalRaida. He used 
official transportation to DalRaida when he "lad dif!iculty with his own 
car. Bus transportation was not available duri~ the hours that he 
needed to be on duty. He used the wagons frequently to his quarters in 
the field, but he considered such transport,ation as official trips (R.576). 
He never did authorize s:rry transpo!"tation to carry laundry to the home 
of Christine Reese (R. S76). 

Accused admitted also sending a car to Dal.Raid.a on 15 August 1944 
to deliver a radio to his q,Jart.ers. The radio was too large for his 
car (R• .579). He denied giving any orders or instructions about using the 
station wagons of the mess. On 12 August 1944, a car came to his quarters, 
rut it was sent without his prior knowledge (R • .541). 

1s 




(92) 


IV. UNAUTOORIZED ~£!:PERSONNEL 

(a) Civ1J1ans. 

For the Prosecution& 

Sc:meti.M in 191'4, accused requested Sergeant Roaenbaa1i to have a 

lawn table made tor him. It WU built b7 ~. Chenez__, a ciTilian ett.r

penter 110rking for the cadet maH (R. 71). Shelna nre also made tor 

acct1Sed (R. 72). Chene,- worked at the mess froa 8100 a.a. to 4,.30 p.m. 


· .lcc~ed did not give hill the order to build the table, the order came 
from Rosenbaum. Pros. Ex. 39 1s the table built ey Cheney-. He saw it the 
last time on the lall'?l at the house or accuaed. The ca~ter worked 
on it off am on and took about two weeks to build it {R. .3.37-.338). 
The table was built with leftover material (R. 340). Elvina Hubbard, 
another employee of the mess hail 'was inatructed by Sergeant Rosenbaum 
to go to accused I s home to work a coupl,e o! da.,-.rs each week and for those 
d.aya Sl.e waa carried as present in the meas P81l'Oll (R. 76). She 
worked eve17 day at the meas ucept Sunday her day off, and Tuesday 
when she worked at accused•• house (R. )19). .Although' she worked at 
accused's house on Tuesdays in Jannar,y and February 1944,sha receiTed 
full i-1' at the mess (R. 320). She also received $1.20 ever,y time ~he 
worked at accused•s rouse (R. )22). Christine Reese was asked by" 
Rosenbaum in June 1944 to do bis and accused•s laundry' (R. 80). She 
washed the laundr,y at home and came to the mB88 on17 to sign the payroll 
f!f'leI7 t110 weeks (R. 265, 266, 267) and get her pq. She worked one or · 
two nights a week (R. 274) for a while and she complained that she 
could not York at the mess and have the'unif'onns ready sons relined 
from urr work at the meH, and had been laundering accus_ed•s and Sergeant 
Rosenbaum.1s unif'onns until th~ investigation started on 15 August 1944 
(R. 271-276). Accused bad one v.niform ,rashed a dq (R. 80). Walter 

Jla~, an smployee or the meas for· ~er two 7Mrs (R. 283) ns also 

sent, to the house c! accused and worked cutting grass in the yard. . 

Tmre he received a clallar and !1.tt7 cents occa_lionally-. .lccused him

eeli' once brought ha to Dal.Raid.a one afternoon, taking hill froa his 

110Ik at the :mes.· At other times he wont there in a station ngon. 

He ,rorked there about eTeI7 two neks (R., 28.3, 284). 


Abrahsm·lfilliams testified that, since the winter or 1944, he had 
washed the De Soto cou~ three. or four taea a week (R. 261); a Lincoln 
Zephyr car cnce a WHk. The De Soto car was 1:laontzed about once ever,y 
two weeks. .A.ccu.sed saw witMH working on his cars and once cOJmented 
that acme places •dcn1t look so good• (R. 261). . . 

Roosnelt Braxtai, who had b•n an employee of' the :mesa since 
Decamt?er 1943, and. Walter ~ nN sent from ~be mess on a Tuesdq at 
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about nine in the morning to accused•s house to rake off the y&:c (R.255). 
About twice a week Braxton washed accused I s cars (De Soto and Lincoln 
Zephyr) and simcnized the car about every· other week (R. 256). Braxton 
did not receive arr:, pay from accused, but continued receiTing his regu
l8r pay at the mess. ~ccused saw Braxto~ working on his cars {R. 256). 
Braxton did not work at a.rry other time at the mess to make up for the 

~ 	 t:il!le he went to accused•e hou.se (R. 257). He received the· same pa7 
£rem the Jh8 ss when he worked at accused's house as he received neey 
other week (R. 257). Che.rlie Coleman was also sent to cut grass at · 
e.ccused 1 s house and was carried on the payroll in the same manner (R.78). 

Drivers Franklin and Stuart both testified that they carried in 
station wagons, from the mess to the house of' accused at DalRaida, em• · 
ployees of' the mess, Elvina Hubbard, Walter Mason and others, and car
ried laundry to the home of' Christine Reese (R. 395, 406). 

For the Defense, 

Accused admitted on the witness stand that occasionally ElTina 
Hubbard perfonned persaial services for him. She was paid for her service 
by accused and he did not know that she also received pay at the :mess -. 
(R • .582). .Accused did not recollect eTer girlng any- instructions ~la
tive to his laundry being washed by an employee of the mess (R. 576) · 
e.xcept'that Sergeant Rosenbaum had informed him th.at a sister of' one ot 
the employees was doing his iaundry ai a flat rate basis, am that 
volume was not considered, so accused availed himself' of' that laundry 
work (t'. 517). Accused had about 30 uni.forms laundered at no cost to 
himself ( R. 57i). .Accused admits he may have given i.Mt:ructions to • 
wash his cars (R. 586) wt he did not see acy washing of' cars done except 
when employees had no other work to do (R. 585, 640) and before 7130 a.m. 
Accused had occasionally seen Roosevelt Braxton and !braham W1Jl1ame 
washing the automobiles (R • .584}. 'Accused na15er gave an order to :wr. 
Cheney nor instructions to have a la1m. table or a "what not• built 
(a. 580) that he had no knowledge that ci'Villan employees perfOl"lled 

service far him for which they were not. paid (R. 582, 583, S84, 565). 


Cb) 1t111tarz•

• 	 ...For tbdt Prosecutions 

·serg88Dt RosenbaUJt was instructed by accused to install a horse 
racing machine in the noncomdasioned officers• club (R. 82) and made 
collections !rem the machine in the afternoon about twice a 11coth 
~R. BJ, 84)). Later, the mach:iR:""'was installed in the student ofticera• 
mess (R. 84 • The same type of machine was installed in the atticers • 
cltb and l'!quired eerrtcing about· J or 4 times a week when the machine 
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was net working• Collections were made by Rosenbaum about twice a 
month (R. 82, 361, 362). 'lbe money collected by ~ergeant Rosenbaum 
from t..he machine. was turned over to accused. Two antiaircraf~ ma
chines were installed :L'l'l the Narrow Lane Inn and were maintained by 
Sergeant Rosenbaum. Proceeds from the machine were also delivered to 
accused (R. 86). Rosenbaum was paid for his services by accused (R. 87·, 
586). Sergeant Rosenbaum made arrangements with the Noncommissioned 
Officers' Club to have horse racing machine placed there, the club to 
get 60/o of the proceeds and a female civilian 40%. Sergeant Rosenbaum 
and four enlisted men brought aver the machine to the club fo a station 
wagon. Rosenbaum ha,d a ker to the machine and serviced it (R. 359, 
,360)., The sergeant serviced the machine about 12 times. 

For the Defense: 

Sergeant Rosenbaum had expressed a ~~sire to familiarize himself with 
the operation of slot machines, as he might be able, when released from 
the service, to accept employment in that direction: Accused aske.d the 
owner of the machines if it would be all right and received approval. 

Sergeant Rosenbaum did this work at hb own request, of his own 
free will arx:i on his am time and wa1? paid for it (R. 586). Accused had 
no interest in the slot ma.chines (R ..., ~7). . . 

. A.ccused admitted that money collected 'b7 Sergeant Rosenbaum from 
the operation o! the slot machines was delivered to him and that in turn 
~ deliTered it to the owner of the machines (R. 6o9). 

V. :MAKIID AND WROt;GFULLY CAUSING FALSE 
. ___.;. ___OFFICIALREPORI'S TO BE MADE. 

For the ~rosecutiona 

The attendance of enployees at the mess was noted 1n a form con
taining columns for each day. The column next to the name ot employee 
was marked with an X if Employee was present, nth an O for days off, 
and a dash for eny day of absence. Instructions were receiTed from 
Sergeant Rosenbaum to mark employees working at officers quarters as 
present even though they were not at the mess (R. 242). This arrange
ment.·was mlde about the Spring of 1944 (R. 243). A.nnie Ruth Jackson 
who worked in them orning at Major Zimmerman I s, was marked present. 'She 
reported for duty at the mess at 1:30 p.m. instead of 6:30 a.m. and · 
worked until 3:30 p.m • (R. 243, 244). On a Sunday,. Sergeant Rosenbaum 
phoned in for _a' girl to be sent .to accused 1s nouse~ An employee working 
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. 
in Wi~ B was sent to DalRaida in the Ford station wagon (R. 24.S, 246). 
When Jackson was sent to work to Major Zimmerman's house, to take the 
place of Katie Holston who was fired, Sergeant Rosenbaum told her to 
look to the mess hall for her pay (R. 75). Sergeant Rosenba.UJB instructed 
Private First Class Lester to mark a girl present if she ,ras workiJ'lg at 
the officers quarters. Rosenbaum told witness who the. girls were. _Ac
cused neTer gaTe Lester. a direct order on that except in the case o! 
Elvina Hubbard (R. 242, 333-334). :Private Shambaugh, night shift 
supervisor ,testified that one evening about June 1944 he called Christine 
Reese to the office of Sergeant Rosenbaum. Instructions were then given 
to Reese to launder accused's and Sergeant Rosenbaum 1s uniforms (R. 271)° 
and that her pay would be nsame as usual• (R. 273). Reese was ca?Tied 
on the payroll as present although she act~ly was not present !or duty 
(R. 272). One morning accused caizs in the kitchen where Sergeant 
Rosenbaum, Christine Reese and witness nre standing and he asked the 
sergeant. if the laundry' deal had been straightened out to which the ser
geant said yes. Accused answered "That is one good thing• {R. 271). 

On 17 January 1944, instructions were issued to accused in connec
tion with the use of trip tickets on trips 11ade by the station wagons 
um.er his control (Pros. E:x:. 1191). · On 28 March 1944 a memorandUll was 
addressed by Major Doss i:n connection with a discrepancy in driver1s 
ticket on station wagon lfl287 (Ford) for 18 March. The driver's ticket 
was marked in on that day with speedometer reading 50.248, and marked 
out the following working day with a speedometer reading 50.230 (R. 371; 
Pros. Exs. 94, 95, 96). Obviousl,y" one of the reports was wrong. Accused 
instructed Lieutenant Gemma, assistant mess officer,to coITect them. 
Lieutenant Gemna made up one ticket arxl. changed the other to make up the 
missing mileage (18 miles) (R. 379). Three entries were added to the 
trip ticket (Pros. Ex. 95) to make up the mileage from 50.230 to 50.248. 
These la.st three itens were entered in ink. The rest of the ticket was 
written in pencil. Both trip tickets (Pros. Exs. 94 and 95) as changed 
were shown and giTen to accused. After that date Lieutenant Gemma was 
told not to have 8,I\Ything to do with trip tickets and let Mrs. Bramblett 
in the office handle them (R. 382). Accused did not suggest aey way to 
correct the discrepancy shown in the two trip tickets, just said to cor
rect them and make sure they were right (R. 386). Driver Franklin had 
been driving accused to his home at DalRaida, in the Ford sta~ion ,ragon 
3881 from the beginning of 1943 and after the trip tickets were in
stituted, the trips to the house or accused were marked •city•. Accused 
told drinr to make trips to his home as trips to city. This ,ras kept 

\ up until 15 August 1944. Once or twice during this period trip tickets . · 
were examined by accused (R. 389). He also instructed the driver not to 
~ite the mileage in the entry "in" when he turned in the trip ticket at 
night, ·but to leave it open and next day to put in the mileage that was 
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founi on speedaneter (R. 393}. ~In June or July, there was a discrepancy 
or 40 miles. from the time driver turned in the station wagon at night 
and the reading of the speedometer next morning. Driver refused to 
change figures, arxi stated to accused that he did not know about the 
forty additional miles and he was not making up any trips for that. Ac
cused told Lieutenant Gemma to stay with driver until he filled out the 
tickets to account for the 40 miles. Driver finally had to change trip 
tickets for the week to add additional miles each day to make up for the 
40 miles (R. 392). Packages, groceries, ice kettle, lawn chairs, table, 
and a screen door were carried to the house of accused at DalRaida and 
marked "city" in the trip ticket (R. 393, 394). Colored employees 
Hubbard, Mason and others were brought there to 1JOrk, and these trips 
were also marked 11 city"• A smaJl kettle and a box {it smelled like meat} 
were delivered on 12 August 194h -while accused was ir. the house, and the 
same marking of the trip ticket occurred. On 15 August 1944, a radio was 
brought in the International station wagon to accused's home. Trip was 
marked the same way (R. 397). 

Driver Stuart testified that trips to bring laundry to Christine 
Reese were also marked 11 city" (R. 395-408}. Civilian driver Flower drove 
International station wagon twice to accused•s home at DalRaida. He 
stated that he had marked his trip tickets "Garrett's house•. Witness 
identified trip tickets (Pros. Exs. 92, 93} as trip tic~ets partly writ
ten in his own handwriting and partly in somebody else's handwriting. 
There was no notation of trip t.o 11Garrett 1 s house" on them. 'Ihey showed 
erasures and somebody else I s handwriting on them. On trip ticket dated 
2 August 1944, the line which read "Brewbaker Motor Company" was the 
only line that. was not :in his handwriting. He did not erase the refer
ence to Captain Garrett's house from the tickets (R. 417). Trips to ac
cused's home were taken at the direction of Sergeant. Rosenbaum. At the 
end of each day he deposited tickets in the file in the office (R. 418). 
Private P. T. Bosnak, a driver from July 1943 to February 1944, drove 
accused home and was told by him not to enter the trip on the trip ticket 
and not to enter the final mileage at night, but to wait until the fol
lowing morning. Trips to accusedts. home were made as trips to places in 
the post. Sergeant Rosenbaum gave him the same instructions as accused 
(R. 420-425), and said the instructions came from accused (R. 421). 
Sometines vehicles would show next mornif:€ more mileage on the speedometer 
than when Private Bosnak left at night and he had to fill the ticket to 
make it up (R. 427). Accused gave him the above orders only once. 

1' or the defense: 

Accused, m the witness stand, .admitted certifying to the correct

ness of plyrolls introduced in evidence {R. 596) and stated that he was 

signing the payrolls without checking for their correctness (R. 548). 
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Accused admitted that on one occasion he had instructed the payroll 
checker to mark Elvina Hubbard present, although she did not do a full 
day of work, it was his understanding that she would work ··on her next 
day off (R. 582). 

Accused remembers to have said to drivers that trips to the city 
o! :V-ontg011ery- should be shown (R. 542)1 but. he has no other recollec
tion of telling aeyone how to mark trip tickets (R. 544). In connection 
with a difference of 40 miles in trip tickets he had told Lieutenant 
Gemma to make an inTiistigation and submit a report. After the in
nstigation was made, he had been led to belieTe that the error had been 
a mathematical error. -Therefore, at that time Mrs. Bramblett was in
structed to check the_ trip tickets each day for accuracy (R • .545); that 
he did not know the employees were being marked present when they- were, 
in fact, absent (R • .547); that he gave no i.Mtructions to carry em
ployees as present llhen they were absent (R. 555); that he did not 
lcoowingly certify falsely to payrolls on 19hich certain civilian employ-ees 
nre paid when no -services were rendered (R. 545). 

VI. UNLA.WFULLY CAOS!NG DISCHARGE .Q!. cmLIAN EMPLOI;EES 

For the Prosecutions 

Joe Ross 1t1.s empl019d in ·the mess as a helper (R. 12,5). On or about 
the first week in August 1944 he was discharged for reasons not connected 
with the performance of his work (R. 12,3). tie us one of the borrowers 
of money from E. Davis, the head K.P., llho was in charge of a loan 
racket operated by" Sergeant Rosenbam (R. ll.5, ll6, ll7). Davis had 
considerable troli:>le in collecti~ the :money- loaned to Ross (R. ll9). 
On a loan of $5.00 the borrower returned $6.25 on tM following pa7 day 
( two weeks). This rate was chuged f'ran $6.25 to i7.oo (R. 119, 122) 
and Joe Ross refu8ed to pay- (R. 70, ll9, 122) •. Sergeant Rosenbaum under 
orders of accused discharged Ross (R. 70), took his pass and had him 
escorted a.it of the gate (R. 124). Joe Ross denied having aror alter
cations with Rosenbaum prior to his being discharged (R. 124). 

Katie Jlolston was fired by" Sergeant Rosenbatlll at the direction of' 
accuaed on 5 DecEll!ber 1943 (R. 75; Pros. Ex. 42). 'lhe sergeant testified 
that she was doing part time work at the home of Maj~r Zianerman. The 
major complained to accused that Holston had asked him for 11cne7. Katie 
Holston worked at the mess !or about three hours per day i.Mtead ·of the 
:usual hairs !or llhich she was paid. 
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For the defense: 

Accused stated that it was his recollection that Katie Holston 
Yas fired on account of her laziness (R. 627), that Joa Ross was dis
charged because he had cursed tm mess sergeant and caused trouble 
(R. 569). 

VII. NIDIECT OF DUTY 

(a) A loan business at usurious rates 

Sergeant Rosenbaum on or about Christmas lj43 gave $SO to~. Daris, 
Jr., head K.P. of Mess #1, and told him to loan money out, 25¢ on tha 
dollar, for a two-weeks loan. Records were kept for the first two months 
by Darts, tlen by Sergeant Rosenbaum. Money was loaned to cirllian 
employees and repaid every· pay day lR. 116). Davis collected from the 
employees en the 5th and 2oth of each month. Money was lent to as many 
as 100 employees. The largest amount enr loaned was about $300, and 
the largest amount ever collected about 1500 {R. 117). The money col
lected was turned over to Sergeant Rosenbaum and kept in the drawer of 
his desk (R. 118). Davis had trouble only once, in collecting a ;Loan . 
.from Joe Ross (R. 119). 

(b) Unlawful sale of cigarettes .. -------------
· Cigarettes which had been obtained from the commissary for free 
distribution tp the cadets (R. 233) were diverted to private use and 
were sold every pay day to civilian employeee. Every fifteen day3 fraa 
25 to 40 cartons were sold by Co1]oral Bernard and Private Shambaugh in 
the kitchen (R. 230, 232, 235). ergeant. Rosenbatlll was, at the begin
ning, selling the cigarettes himself, but later he let Corporal Berna.rd 
handle the entire matter (R. 232). The selling of cigarettes took place 
1n the mc.nths of June, July and August (R. 233). The cigarettes were 
kept in Sergeant. Rosenbaum's office (R. 236), who, since June 1944 

.(R. 42), shared the same office of accused (R. 42). From four to five 
hundred dollars was taken in (R. 234). The proceeds f"rom the sale of 
cigarettes were given 1io Sergeant Rosenbaum. Rosenba'llll, however, 
testified that he did not know anything about the sale o£ cigarettes
(R. 486). 

For the defenses 

Accused on. the witness stand testified that he had no knowledge or 

cigarettes being sold at the mss (R. 590) oor did he know or a loan 

busimsa be~ ccnducted there (R. 591). 
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s~ The evidence shows that ~ ar the illegal acts charged against 

accused were done pursuant to instructions given b7 Sergeant Rosenbaum., 

the mess sergeant. In sane instances the sergeant bene!ited, while in 

a number of instances the accused himself benefited by the misappro

priation and misuse of propert7 ar the 11.ess. The sergeant was a mere 

agent for tbe accused and the evidence leads inevitably to the conclu

sion that he k:ncmingly aided and abetted the accused, through dnious 

means, in the misuse of the aviation cadet .t'und. The evidence 

establishes· a conspiracy- between ths to steal food, to miswse and mis

appropriate property- and services of the mess for their om personal 

benefit. The overt acts are numerous, and have been enumerated in the 

statement; or tho erlderice. Proof of a formal agreement to accomplish 

their unlawful purpose was not necessary. A tacit understanding was 

su.t'ficient. · 


Alaska S.S. Co. v. -International Longshoremen1s 
Assn of ~et Sound 2J6 F. 964; 

OtlreIT i:" tate,~sc. 391, 296 N.W•. 96. 

A conspiracy having been established acts and declaratiom of a.ny con
spirators in execution and .furtherance of the canmon purpose are deemed 
to have been said and done b7 ne17one of them and ma.y be proved against 
each. · 

Wharton's CriJainai Evidence, sec. 699; 
Afnello v. Ji.Si' 269 U.S. 20; 46 S.Ct. 4; . · 
Htchman C ·Lake Co. v.·»itchell, 245 us 229; 38 s.ct.6S; 
Logan v. U.S., -1Ii41J.s. 263; 12 s. Ct. 617. . 

It is immaterial whether or oot the declarations ,rere made in the 
· presence of the party- against whom the evidence is offered or that he 

had any- ·kn01Jledge of the statements • 

.,hartonI s CriJlinal Evidence, sec. 709; 
Nudd v. Burrows, 91 U.s. 426; 
tiiicoln v. Chaflin, 7 Wall. (U.S.) 132; 
!ranch T. url·· 152 F. l,S; 
Samara v. !I:...:., 26J F. 12 

,It is also unnecessary that a conspiracy be charged or a co-con

spirator be named in the charges and specifications to make his acts 8.Dd 

declaraticns b:1.ndi~ upon accused,· where· as here it 1a clear ~hat the · 

substantiye offenses charged are shown by the evidence to have been com

mitted pursuant to a conspiracy, am the acts and declarations actual~ 

were 1n furtherance of the colllmission of unlawtul.acts charged. _ · 


Wharton's CriJ!.inal Evidence, sec. 701; 
.,Slaughter v. State, 113 Ga. 284; 38 SE 854; 

23 



(100) 


~outwell v. MaIT, 71 Vt. l; 42 A. 607; 

Heard v. State, 9 Tex. App. l; . 

Rex v. Stone, 6 T.R. 527; 101 Eng. Reprint 684. 


6. Defense counsel argues in his brief that an error in law was com
mitted by .the court, after Rosenbaum had been impeached, in allowing con
!irmato17 proof of previous statements. It cites as authority for the 
proposition that such ruling was erroneous the decision in Ellicott v. 
Pearl, 10 Pet• (U.S.) 412; 9 L.Ed. 47$. . 

1'be court held in that case that as a general proposition evidence 
is not admissible to confirm a witness I testimony, that at other times, 
he had given the same version of the facts as that made under oath., 
since too fact that his testimony was a repetition of statements made 
before the trial would not establiish the credibility of the witnes~ 
To this general rule, :txiwever, there are exceptions of a peculiar nature., 
as where the testimocy is assailed as "a fabrication of recent date, or 
as a complaint recently made", when in order to repel such imputation, 
proof of the antecedent declaration of the party may be admitted. The 
rule is clearly stated in 140 AlR 93 and reads as follows: 

ltThe principal exception to the general I'ltle of evidence 
that the statements of a llitness out of court, consistent 
with his testimony, are :inadmissible, is the one mentioned by' 
Justice Story in Ellicot.t v. Pearl (183g) 10 Pet (us) 412, 9 
Led 47S, that where the testimocy of the witness.is assailed 
as a fabrication of recent date, or as a complaint recently 
made, proof of the antecedent declarations of the witness con
sistent nth his testimony may be received, in order to repel 
such imputation.• 

'l'h:Ls rule seems to be of general acceptance 
,. . 

U.S. v. Potash, 118 F. (2d) 54;

Toin.seoo v. u.s., 106 F. {2d) 273; 

~alone v. u.s:-; 94 F. (2d) 281; 

Tompkins v-:--&rie R. Co., 90 F. (2d) 603; 

Gel'::iin v • .N.r.:-N7H.&H.R•. Co., 62:}F• (2d) 500;

D~y v. u.s.,. 4b7. "t"2d)""'lar. ~ 
American Agri. Chemical Co. v. Hof6n' 213 F. 416· 

Yarbrough v. State, 105 Ala. 43; So. 758· ' 

People v~ Nob~44 Cal. App. (2d) 422; 112 p.(2d) 651; 

~ v. State, 166 Ga. 15; 142 SE 105; · 

Kelley v. Boston, 296 Mass. 463; 6 NE (2d) 371; 


24 


http:witness.is


· LAW LIBRARY 
JUDGE ADVOCATE GENJ:"RAL 

(101)NAVY DEPft.RTl\1ENT 

State v. Palmer, 206 Minn. 185; 288 Nw 160; 
State v. Neiman, 124 NJt 562; 12 a(2d) 860; 
Conno'l]y v. Culver, J.50 S'lI (2d) 126. 

Um.er the circumstances admission of testimon;y of prior statements b;y 
the witness consistent with his testimony- was proper (MCM 1928, par-. 
121@). . 

-7. It appears that Lieutenant Duke, a member of the court, was 
absent because of illness llhen the court reconvened on the :moming of 
the secon::l day of the trial at hours 0906 (R. 1.37). The court sat 
fran the mentioned hour- until about noon when it recessed. .Upon its 
re·conven:ing at hours lJJO, Lieutenant Do.lee was again present (R. 206) 
and sat throughout the trial. He cbviously took part 1n the delibera
tions and voting b;y the ccw-t an the .f'indi~s and sentence. 

'.l'he record -does not state that the proceedings of the court. during 
his absence were read to hi.a. During that absence, the 8Tidence was 
taken of a nwnber of witnesses !or the prosecution, all of whom gave 
testillaiy concerning the unlawful talc~ of food by' the accused; the. 
unauth9rized use of Government transportation for private purposes, 
am ccncernillg the specific charge or taking food 1mder Specification 
2 of Additional Charge II. There was other avidence in the record ot 
trial on these points. 

rfe are now raced with the question o.f' whether the return of an 
absent manber o.f' the court affects the legalit7 of t.he proceedings, 
aid if so, to what extent. 

The old rule, prior to the adoptio~ of the 1928 llanual. fc,r Courts
Martial, seemed clear. In the trial of Brigadier General Hull it was 
held that an absent melli>er o! the court could properly return and 
resume his functions provided the proceedings bad and evidence taken 
during his absence were read to him ae recorded (Winthrop - Military 
Law & Pree., Reprint P• ~.-Winthrop quotes sneral cases in which 
a mEIDber of a court returned after an absence· of a day or more and the 
interil!t.:P11>Ceedings nre read to hill, "with- the 8Xp1'9BII understanding 
concurred in b.r the accused•, c,r ltwithout objection from the accused• or 
•nth tm assent or the accused•. . 

•In our present practice maiibers. who have absented them
·selves during tm hearing of test:im.ol\V' retake their places 
in general without objection; and their action does not affect 
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, the Talidit7 or procee~s. ar sentence - is believed 
. not nar to be questioned.. Such action howeTer ~. is ir 

regular and certainly not to be ancou.raged.• (Winthrop, P• 
·176}. · 

· In the light ~ the context i'ollowing this quotation, it. would appear 
that. the inlienening testimo?17 must be read to such ret~ Ullber. 

· Winthrop goes on to sq, in the same paragraph, that where aater1a1: 
,disactn.ntage has resulted to the accused as a re8Ult or sy.ch action, 
the !act will imuce· a disappronl. or miti8ation o! the sentence. In 

. repeate(i cases or trial.a during the ciTil war, in. which membera_.who 
had been absent. during the hearing at :material erldence,nre readmitted, 
am it did not appear that the accused bad assented to such readmis~im; 
the proceedings were disapproved bY' the rertering aut~rit7 (see 
Winthrop ltl.l. Law&: Pree., footnote to P• 176). Thii stat•ent ot the 
la1r in Winthrop (supra) appears in totQ .1~ the 1912-40 Digest o! the· 
:9Pinions· o! The Judge Advocate Genera!': . .· 

By- 1917, the N'.le · had ciptallized •• re!lect.ed in tM 1917 Manual 
which pron.des (par• 93)a · · . . · 

•• * * The ru.le 1a that no Mllber who has been abeent dur
, iJJg the :takhlg o! endeDCe shall therea!ter take part in the 
trialJ but the nonobsenance o! thia rule •hall not be con
strud aa invalidating the proceedings or courts-martial if 
no objection 1a aade, and the court, pel'llits the member to 
sit.* i!',.. 

Bawner, the paragraph further goes on to state thata 

8* * * 'Iller• a ..ber who bas been absent; 1a pel'llitted to re
aume hi.1 seat, or a new asher is added a!ter the trial ot the 
case has begun, all proceeclli:cs and en.dence $,ring his ab
sence should be read over to hlll in. ~ court bef'ore the case 
troceeds t1rtlieraiid therecordsb.ouldshow this factJ**.....-

Uiiderscoring supplied)'; - - 

The 1921 llanual tor CCQrts-lfartial adq>ted paragraph 93 merely . 
adding that the rule 1s particularly' true as regards the law :msber ot 
a general court. 

'1'be present Kanua1 tor Courts.Jlartial states (pars. 36b and c) 
that llhen •.mnbflr or a court misses part o! the proceedingi, becauae . 
ot absence the substance ot all the proceedings had and ertdenee taken 
will be •d• knon to ii.Ii in open court be!ore the trial proceeds•. 
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The change is obn.ous. PreTiously, the proceedings and testiaoD7 

were required to be read to the member of the court; who had missed the 

proceedings. But undeZ' the present rµle, it is onl7 necess8.J7 to liake 

known the substance of what transpired. ·while it. is still proTi.ded 

t.hat this be done in~ court, and be!ore the trial ~oceeds, the re

quirement that therecc,ro a??rmnie1i show this, has een dropped • 
. 

The only case on the questie1n since the adoption of the 1928 
ltanual llhich we have been able to find is the Thesevitz case, (cM 201781) 
lihich is not. quite in point. In that case a member ot' the court ns 
present for the first time at its second session, an:i the record of 
preTious proceedings was not. read to him as required by' Manual for 
Courts-Martial, .38b. It was held not, fatal eITor when all that occurred 
at first session wis assembly of the court, passing on challenges, and 
the arraigment am plea. 

Did the failure of the record to affirmatively show that the sub
stance a! what transpired was made mown to Lieutenant Duke before the 
trial proceeded, result in fatal error in the present case? Obviously 
this question is merely procedural and not jurisdictiona1. In matters ot 
procedure, regularity- of proceedings is presumed unless the contrary is 
sham (CM CBI 71, DunnJ Dig. Ops. J.A.O. 19J2, Discipline rv c, P• 5101. 

This being true, 1f8 Dl81' assume that Lieutenant Duke did haTe made 
· known to him the substance of what transpired during his absence. Since 
there was no objection by" the accused either at the trial or in the 
counsel's brief, the eITor was cured by' the reviewing authoriq•s action 
under Article of War 37. The better practice, however, is !or the record 
to affirmatively show that requirements of paragraph 38 of_ the M"anual. 
for Coorts-llartial nre complied with. 

8. It is noted from a stuctr of the Specifications that sane of thes 
coo.ld have been consolidated an:i s~ repetitious specifications could. 
have been eliminated. Such procedure' mght have simplified the trial 
of the case and enabled the court more easily to have dealt with canplex 
factual issues. It does not appear, howeTer, that the substantial 
righlis d accused were injuriously affected, since the 

0 

rule against 
multiplicity of charges is neither jurisdictional nor subatantin,- but 
is mere~ procedural as far as the findings are concerned. In such in
stances where the court was faced with a multiplicity of charges (lCK, 
1928, p. 17) as in the case of the Specification of Charge II, Speci
fication 6 and Specification 7 of Additional Charge II; Specification 1 
.and Specifications 2, 3, 4 of AcW.tional Charge II; Specification 2 and 
Specifications 3, 4, 6, 7 or Additional Charge I, the findings of gUUty 
of!& of the Specifications would sustain the sentence awarded. 
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9. All the p~pert.y of Aviation Cadet Student Mess 1/l was er the 
supervision of its mess officer, the 11ccused. The records we modeled 
a!ter the accountable records used 'b7 the Air Corps Supply- b.r the 
Qoart.ermaster. The question arises therefore (Specs. l, 2, 3 Charge 
I) lfbether in law the charge of larceny can be sustained. vital 
question is whether accused as mess officer had mere ct1stod;y the 
property- or actual possession. Accused had charge of the pro , rty- ac
quired b;r the 1less Fum. but his powers as mess officer were ~ted 
gemrally- to the custody- of the property, particularly of the !bod ac
quired, and to see that it ns properly prepared and served to the student 
cadets. In this capacity- be was acti~ for the Aviation student Cadet 
Fund and fer tm benefit of the cadets. Further, his control of the 
propert;y was subject to the _ccntrol of his· superior off'icer, Major 
Zi:mnennan, Base Mess officer. In law he was a servant and a mere 
custodian (CK 211810, Houston) of the property stolen, as possession, 
lllhich means the •present right and power absolutely to control• the 
propert7 renair_led in the Aviation Cadet student Fund (CM 220)98, Yeager)~ 
The applicable rule is concisely stated in paragraph 149&, Manual for 
Courts-Mart.ials 

"* * * Where a sern.nt. receiTea. goods or propert7 froa his 
master to use, care for, or empl.07 for a specific purpose in 
his se:rri.ce, the master retains possession, and the servant 
has the custody cllly- an:i sq camnit larcen;r of th•• A 
person, then, has the •custod;y• of propert:,, as distizlguisbed 
!ran the 'possession', where, as in the case of a servant'• 
custody of his empl07er•s property, he :merely haa the care and 
charge of it for one Tho still retains the right to control it, 
and woo, there.fore, is 1n possession (1•••, c·onstructive pos
sessicn as distinguished from actual possession) of the 
propert7•11 

10. At the inception of the trial, accuHd made a motion in the nature of 
a plea in bar on the grown that at an investigation cc:llducted under 
AR 420-:?, about !iw· weeks ~ore charges were pre.f'erred against,accused, 
h:18 rights nre rlolated. Defense, 1n its argument on the motion, stated 
that tbe Board appointed b:, the ccananding of.f'icer of M&Drell Field at 
that tae failed to infom accused, orall7 or in.writing, that his con
duct bad bec<J1e an iasue of the investigation., nor was he into:naed o! the 
precise nature of the irejudicial charges, nor was he affcrded the oppor
tunity- to defend biD!lelt b.r cal~ witness 1n his behalf'. 'lirl.s aotion 
was properly- denied b.T the court. U any errors are committed by' u;r 
board appoint,ed by- a commandi~ of.ricer to apprise. hiJllSelf of certain 
facts on the basis of which charges are subsequently- preferred the pro
ceedings of such board are bqond the proTince of the court which sub
sequently- tries the case, proT.l.ded · a f'air and iapartial innst:l.gation o! 
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the Specifications and Charges are conducted as prOTided in Article o! 
War 70. Not only is there no attack in the record on the validity-
of the investigation under .Article of War 70 but we find a statement 
b;y defense counsel that his motion was n~ an attack on the validity-
of that investigation. If the Boa.rd appointed on 15 August 1944 under 
AR 420-5 failed to inform. accused or the nature of the prejudic1.al 
allegations and failed to giTe him an opportunity to call 'ffi.tnesses, 
accused certainly had an opportunity to cure these defects and these 
omissions were cured at the investigation of the charges on 5 October 
1944 and at the trial of the case on 27 December 1944. 

n. Sergeant. Rosenbaum, as a witness for the defense, testified 
that ,mile in the stockade aniti~ trial· on Thursday, 9 NOTaber 1944, 
caitain Park an:i Lieutenant Maher, the duly appointed defense counsel 
and assistant defense counsel in his case, had stated to hill that they • 
had talked to the trial judge adYocate and that ldtness had two alterna
tivesa (1) to testif7 against all the officers to the fullest extent 
an:i in that cue he 1'0Uld be tried last am very few charges placed 
against hi.a and that he would be sent to a rehabilitation centerJ (2) 
that 1! he did not testify against the officers that he would be tried 
to the .f'lll.lest extent for everything that could possibly be charged 
against him, and that he would not be sent to a rehabilitation center 
(R. 472, 474). The witness after receiv~ this infoI'llation reported· 
the •tter. · A new defense counsel was appointed (R. 475). Since then 
no further threats or promises were made to hbl. He stated that he 
had told the truth in his om case ard in this case (R. 478). He had 
already been tried, ccnvicted and sentenced to eight :,ears to a re- 
habilitation cmter (R. 485). Captain Park ns called for the defense 
to the witnes9' stand to testify- concerning the statement made b:, 
Sergeant Rosenbaum. The prosecution objected. The objection was sus
tained by the law member. Sergeant Rosenbaum had already- been on the 
stand for the prosecut.icn and on cross~amination (R. 109), had been 
asked to testif:, as to the alleged promises and threats. The prose
cution objected on the ground that the defense could not go beyond the 
testimcny given on direct examination. The law member sustained the 
objection. ObrlouslJ' both rulings nre incorrect, as prejudice, bias, 
and the like DlS3' be shown to diminish the credibilit7 or a witness, 
either b:, testimony of other witnesses, or b:, cross-examination of the 
witmss him.self. Such matters are never regarded as collateral (MCM, 

· 1928, 	par. 124b). HOlfeTer, since the conrt; ns fully informed on this 
point b:, Sergeant Rosenbaum when he was called to the witness stand by
the. defense (R. 474), the rights or the accused were not prejudiced b:, • 
these erroneous rulings oft.he law member. It bear• against a witness• 
credibility- tbat he is an accanplice. This rule is nll expressed in 
Manual !or Courts-Martial, 1928, par. 1~. · · 
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•A conTic:tion may be based on the uncorroborated testimon:,r 
of an accomplice, but such testi.Jaon:,r is of doubtful 1 

integrity- and is to be considered with great caution.• 

Tha"'feneral rule is that an accomplice induced to testify by a 

promise of lighter punishment or pardon is nevertheless a competent 

witness. ' 


Tonge 1s Trial, 6 Haw. St. Tr. 226; · 
Bush v. People, 66 Col. 75; 187 Pac. 526; 
State v •. Reed, 50 La. Ann. 990; 24 So. 131; 
State v. ll;ney, 137 Mo. 102; 38 s.w. 718; 
State v. gone, 32 Or. 206; Sl Pac. 452; 
'u."T. v. Gilbert., 10 Ann. St. Tr. 699. 

Therefore, even if we accept as true the contention of the defeMe that 
the testimon;y of Sergeant Rosenbaum was induced by promises of a lighter 
sentence and fewer charges to be preferred against him, we are of the 
opinion that this is a circumstance 'Which affected the weight but not 
the admissibility of his testimon:,r. He was a competent witness, and the 
credib~lity- of his testimony 11as for the court. to evaluate. 

12. The records of the War Department sho,r that accused is 39-7 /12 y-ean 
of age: He was born in Boston, Massachusetts, 19 August 1905, is a 
high school graduate and attended Massachusetts State College. tor one 
year, and is married. In civilian lite, he was farm manager and director 
in a hospital in Massachuaetts fran 24 February 1927 to 28 September 
1931J a business am financial manager ill a hospital in Massachusetts 
froa 30 Sep;ember 1931 to 17 May 1935; and a coordinator of f'ood super
vision in a hospital in Massachusetts fran 19 :Ma;y 193S to 1942. He was 
appointed a tanporaey first lieutenant ill the Arm,y of the United States 
(AC) en 2S. May 1~2 and pranoted to captain on 20 Januar;y 1943 • 

13. The court. was legally constituted and had jurisdiction of the person 
ani the offenses. No e1TOrs injuriously af'fe~ing the substantial rights 
at the ac~u.,ed wen co:mitted during t.he trial. The Board of Revie,r is 
of the opinion,. that the record of trial 1s legally sufficient to support 
the f'indinga of· guilt7 and the sentence. Dismissal is authorized upon 
ccnT.iction of a violation of .lrticles ar •ar 93 and 96 and is mandator;y 

• . upon ccnviction of a violation ot Article or War 95. 
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SPJGV-CM 275547 1st Ind 

Hq ASF, JAGO, Washington 25, D.c. 4 JUN 19!5. 

TO: The Secretacy of War 


. 1. Pursuant to Executive Order No. 9556, dated 26 Ma:y 1945, there 
are transmitted hernith for your action the record of triil and the 
opinion of the Board of Review in the case of Captain Wallace F. Garrett 
C0-9~5159), Air Corps. · . 

2. Upon trial by .general court-martial this officer )'as found 
guilty of appropriating to his own use and benefit property and services. 
belonging to the ·Aviation Cadet. Mess Fund of Maxwell Field, Alabama, in 
violation of :the 93rd and 96th Articles of War, o£ making and causing 
others to mke false official statements, and abuse of aut.harity, in 
violation of the '95th Article of War, and neglect Qt duty in violation 
of the 96th Art;icle of. War. He was sentenced to dismiseal, for!eiture 
of all pay aI¥i allowances due or to become due and to be conf'ined at 
hard labor for ten years. The reviewing authority approved the sentence 
but remitted five years of the cai.finement imposed and forwarded· the 
record of trial for action under Article of War 48. 

3. A summary of .the evidence may be found in the accompan;ying opin
ion or the Board of Review. I concur in the opinion or the Board or Re
view that the record of trial is legally sufficient to support the· find
ings and sentence as approved by the reviewing authority and to warrant 
ccnf.'irmation or the sentence. 

During the period between April 1943 and August 1944 accused was mess 
officer of the Aviation Cadet Student Mess, Maxwell Field, Alabama, one 
of the largest Anr:, messes in this country, serving between 3000 and SOOO 
cadet's at each meal and ~employ:\.Dg 1n various capacities about 400 persons. 

The .larceny of llhich accused was f'OWld guilty, consisted of pilf'er
ing, for his am and the benefit of other officers, steaks, llem$, 
chickens, turkeys, pickles and bread, during a period of 18 months be
ginning Aprll·l, 194.3 and ending August 15, 1944, during which time ac
cused was mess officer. 

Altho\Jgh accused had living quarters assigned to h~ at.¥axwell 
Field,he maintained a private residence. at DalRaida, Alabama, about eight 

1 miles :from the field•. He repeatedly used official ca-rs to go to and froJtl 
this residence, and twice (iaily used atficial transportation to and from 
the mess to his quarters on the field. On average of once a week, from 

· April 1943 to August lS, 1944, he used official transportation to carry 
employees or Ule mess to per.form :i;:ersonal services for him at his private 
residence as house maids and gardeners. The two station wagons belonging 
to and 'operated by the mess were .used by accused every day alternatively 

/ 
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to bring accused's unil'orms and other clothing to be laundered at the 
private home of.one of the employees. 

Accused was found guilty of'unauthorized use of civilian personnel. 
The carpenter, employed by the mess, built for accused's private use a 
table am some shelves during mess working hours. A maic:! employed by the 
mess went weekly to accused's residence off the post to do house work 
for a period of time. EmployeE;S of the mess were sent about once a week 
to tend accused's private garden. His privately owned cars were washed 
and simonized weekly b;r employees of the mess on )!less time. A female 
civilian employee of the mess, carried as present on the pay roll of the 
mess during the summer months of 1944, washed accused's uniforms and 
personal laundry. She appeared at the mess every fourteen days but then 
onl;r to collect her pay. 

The false official statemenl;s consisted, in part, of certificates 
to·the co?Tectness of pay rolls in cases where accused knew, or should 
have imo,m, .that mess employees listed as· present were in part or, in' 
one case, totally, engaged in working not fc;ir the mess but for himself' and · 
perforudng personal services for other officers. These certifications of 
pay rolls, covering a period from January 1944 to July 31, 1944, included 
the maid employed b;r accused once a week and another used by Major 
Zimmerman for half' a day each dq. · Also included was the employee who 
durir..g the su.vmer months of 1944 devoted her entire time to lalll'ldering ac
cused1 s uniforms and clothing and came to the mess. only to collect her pay. 
The pay rolls included other employees who washed, simonized his car, and 
attended to accused 1s personal garden. 

Accused also permitted driver's trip tickets to be altered to make 
up for mileage ofticial:cy- unaccounted for. For example, on Marcl>. 28,
1944, three additione.l fictitious entries were made on a driver's ticket 
to make up for a discrepancy of 18 miles appearing on the speedometer. 
Private trips to accused's residence at DalRaida w~re marked as trips to 
some official. destination. Trips to deliver accused•s laundry were marked 
in the same way. · · 

. The clerks in the mess whose duty it ns to make up the daily ·attend
ance records of mess employees were directed by the mess sergeant to mark 
employees working at ofi'ic,rs quarters as •present'!. even though they were 
not in fact present and working at the mess. The station wagon drivers 
were instructed b7 the mess sergeant and by accused personally to record 
in their official reports trips-to his residence as trips to other places. 

Accused a1so wu found pllt7 of neglect or duty in s~fering a 
priTate loan business to be operated at the mess. Yoney was loaned· to 
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civilian mess employees by Sergeant Rosenbaum, the mess sergeant and 
others, which was required to be repaid on pay day, two weeks later. For 
each ~5 loaned $6.25 was collected. Cigarettes were withdrawn by two 
soldiers employed at the mess from the co:imnissary for free distribution 
to the aviation student cadets, which wero not in fact distributed to the 
cadets at all, but instead were sold to civilian employees of the mess 
at il.20 per carton. Between four and five hundred dollars was col
lected from the sale of. cigarettes, thus withdrawn and was retained by 
Sergeant Rosenbaum. 

Although accused was found guilty of 31 offenses, it should be not.ad 
that the larceny and appropriation, in each instance, involved property 
of little value, and such acts were in the nature of pilfering, for him
self and other officere on the post. 'l'he evidence in ~upport of the more 
serious charges of making false official statements, in the ma.in establishes 
omissions, in failing to properly check pay rolls, rather than a deliberate 
intent to falsify. The accused, however, knew that some mess employees 
were being used to wash private cars, to launder privately owned clothing, 
and that other mess anployees were being used by himself and Major 
Zimmerman as part-time maids. ·iccused also directed the drivers of Gov
ernment 'owned cars to report in writing trips made by accused to his home 
at DalRaida as official trl:ps to the City of Montgomery. 

Sergeant Francis J. Rosenbaum, t.~e mess sergeant, involved with 
Captain Garrett in the appropriation from this same mess of food on a 
larger scale and also in other violations, was tried separately on 
Novanber 29, 1944 by a general court-martial and sentenced to be dishonor
ably discharged the service and to be confined at hard labor for eight 
years. The sentence was approved but the dishonorable discharge has been 
suspended. Sergeant Rosenbaum was. promised by the trial judge advocate 
that if he would furnish incriminating evidence against accused that a re
habilitation center would be designated as a place of confinement. There 
is no evidence in the record l'itl.ether the trial judge adTocate had author
ity ~ mke such a promise. However, in fact, a rehabilitation center 
was so designated in his case. It is possible that. such joint offender, 
by good behavior may achieve restoration to duty within a lesser period or 
time• :Major Edw~rd E. Zimmerman, Base Mess officer, Maxwell Field, 
Alabama, unier whose general supervision Captain Garrett operated the mess 
and 1'ho was involved in some of accused•s transactions noted above, 
which gave riee to the charges against accused, has been allowed to re
sign for the good of the service. Lieutenant Joseph v. Gemma, a minor 
figure ·in the s.ame transaction, was also allowed to resign for the good 
of the eervice. The camnand:ing officer ot Maxwell Field testified .that 
from th.e time that accused took·<?Ter the •e·ss in April 1943 he improved 
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its operations and the quality or rood sened and that in his opinion 
he considered the conduct or the mess as "most efficient". 

In view or these circumstances, I rec0J11mend that the sentence as 
approved by' the re'"liewing authority- be confirmed but that_ the period of 
confinement be reduced to two years, that _the ·sentence as thus modi
fied be ordered ~xecut.ed, and that the United States Disciplinaey Bar
racks, Fort. LeaTenwort.h, Kansas, be de~ignated as the place of confine
ment. · · 

4. Consideration h·as been· given to the brief submitted to the trial 
court; by Major John Devereux, defense coUMel for accused and also sub
mitted b7 him to the reviewing authority and to the Board of Review; like
llise to the oral argument presented b7 Major Dever·eux at a special hear
ing be.tore the Board, held :at his request on 9 April 194S. Separate and 
sp_ecial consideration bas been given to the oral inquiries made concern
ing the case by Honorable John w. :McCo:nnack, Congressman from 
Massachusetts and to a letter from Honorable Leverett Saltonstall, Se:nator 
from Massachusetts, which is attached to the record. Consideration has 
also been given to letters written to The Adjutant General b7 Honorable 
DaTid I. Walsh, Senator frcm Massachusetts. • 

s. Inclosed is a form of action designed to carey into execution the 
_foregoing recommendati9n, should it meet with 7our approval. 

:,7~-~- ' -
MIRON c. CRAl4ER 
llajor General 

4 Incls The Judge . Advocate General 
1 Rec or trial 
2 Form of Acliion 
3 Brief by Maj John Devereux 
4 Ltr fr Hon Saltonstall 

dated Apr 3/4S 

(Sentence con.firmed bit confinement reduced to two· years.
G.c.M.o. 217, 13 Jun ·1945) . · · 
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WAR DEPARTMENT 
Anq Service Forces (111) 

In the 0.f'f'ice of The Judge Advocate General 
Washington, D.c.· 

SPJGH CM 275645 2 MAR 1945 

UNITED STATES INF.A.NTRY REPIACEUENT TRAINING CENTER 

v. Trial by o.c.u., convened at Campl 
Joseph T. Robinson, Arkansas, 10 

Second Lieutenant GIENN ~ Februar,y 1945. Dismissal, total 
J. GRIFFITH (0-1318632), ) forfeitures and confinement tor 
Intantey. ) f'ive (5) years. 

OPINION ot the B0.\1ID OF REVIEW 
'll.PPI, GA.MBREIJ, and TREVETHlN, Judge Advocates 

1. The Board of Review has examined the re cord of' trial in the 
case of' the officer named above and submits this, its opinion, to 'lhe 
Judge Advocate General. 

2. The accused was tried upon a Charge and single Specification 
as follows: 

CHA.RGEz Violation of the 61st Article of' War 

Specif'icationz In that Second Lieutenant Glenn J. Griffith, 
Company D, 129th. Intant17 Training Battalion, 81st Infantry" 
Training Regiment, Infantry Replacement Training Center, 
Camp Joseph T. Robinson, Arkansas, did, withou.t proper 
leave, absent himself from his ccr.rmand at Camp Joseph T. 
Robinson, Arkansas, from about 18 January 1945 to about 
28 January- 1945. 

He pleaded guilty- to and ns found guilty- ot the Charge and Specification. 
Evidence of one previous conviction by general court,.martial on 11 Novem
ber 1944 tor AWOL for four days (2 Specifications) was introduced at the 
trial. For these offenses accused 118.s sentenced to rorf'eit $25 of' his 
r,ay and to be restricted to his regimental area f'or one month. !'or the 
instant offense he was sentenced to dismissal, total forfeitures aid con
finement for ten years. The reviewing authority approved the sentence, 
reduced the period of' cont'inement to five years am forwarded the record 
ot trial for action under Article of' l'far 48. · 

3. The evidence adduced by the prosecution shon that following a 
period of' hospitalization· in the Regio11&l Hospital at Camp Joseph T. 
Robinson,_. Ar~sas, accused •s released therefrom and returned to hie 
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organization for duty, at the same station, the afternoon of 16 January 
1945. The following day, 17 January 1945, accused's company was engaged 
in field exercises and firing on the range, but accused was left in the 
company area to assist the executive officer check huts and to famflia:r
ize himself with the new training memo ram.um 1'hich. had been publiehed 
during the time he was absent in the hospital. That afternoon at about 
four o'clock, accused's commanding officer, Captain Wendell L. Garrison, 
returned from the field to the company area end accused expressed a desire 
to talk with him. Captain Garrison and accused went into. the company day 
room for the interview. While there accused asked for "two or three days 
off from duty to get his feet on the ground." "He said he was having 
personal t;:ouJ;?.le and he wanted to get it straightened up." "He stated 
his wife /jlag/ left him and he coo.ldn' t find her; he ,ranted time off to 
find his wife and get his personal affairs straightened up and also he 
wasn't feeling wall and wanted a little change to rest before he went to 
duty" (R. 11) ~ 

. The next morning, 18 January 1945, accused reported for duty 
at 6140 and 118.s told by Captain Ganison to put on his leggings and take 
coll!ll3nd of the first platoon of his company, which was scheduled to move 
out of the company area for the range at 7 :30. Accvsed put on his leg
gings and took his position at the head of the first platoon. As the 
company moved out Captain Ganison took his place at the head of tb.e 
column and accused stepped from in front of the first platoon to the 
side and stood there while the company marched by. Upon arriving at 'the 
range, Captain Garrison did not observe accused's presence, and as it 
was early in the morning arxi still quite dark, he waited until it was 
light enough to make a search for him. A search was made later, but 
accused was not present with the company, mereupon Captain Garrison 
called his executive officer, who had remained in the company area, am 
ordered a search of the area to be made (R. 7-8). 'I'b.e company executive 
officer, Second Lieu.tenant John R. Vadil.ka, made a search of the company 
area as directed arxi al'so of accused's lmt, but did not find accused. 
He did find a pa.i,r of shoes and leggings lying in the center of the floor 
of accused's hut. 'I'b.is search took place about ten o'clock on the morn
in,g of 18 January (R. 12-13). 

Accused was not- seen by anyone of his company and was not 
present with his compa:ey at any time between the morning of 18 January 
1945 and 28 January 1945. He had not been given per.nission by his com
pany comnander or a:eyone else to leave the company area or his station. 
He ...as absent without leave from 18 January 1945 until 28 January 1945 
(R. 9; Pros. Exs. 1, 2). • 

_ 4. After being duly informed of his rights, accused elected to 
be sworn and testified in· his own behalf substantially as follOIYS: He 
had trained with his rompany until 21 November 1944 at which time he had 
entered the Regional Hospital at Camp Joseph T. Robinson to be treated 
for arthritis and a neck and back injury previously incurred at Fort 
Benning, Georgia. He had been hospitalized six times before for the 
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same troubl9. He was released .from the hospital 16 January 1<¾5, and 
reported to his company for duty in the afternoon of that date, but was 
apprehensive about his health and his domestic relations. His wi.fe was 
staying in Little Rock, Arkansas, and was dissatisfied and wanted to 
leave. He telephoned his wife fran camp on 16 Janu~ry 1945 and she in
fonned him that she was leaving. Accused thereupon talked to his company
commender about his domestic troubles, as well as his physical well bei~ 
and asked for some time off, bit his company commuxler (Captain Garrison} 
"just said he was sorry to hear I was having trouble and it would probably 
affect nry- work until I got it straightened out" (R. 17-18). His company 
commander did not tell him the leave requested 110uld be granted nor did 
accused consult his regimental commander or other superior 1d. th respect 
to the leave desired. On the morning of 18 January 1945 accused was still 
worried about his health am his family troubles. When asked ii' he could 
explain why he absented hil!lself without leave as of 7 o'clock, 18 January, 
as sho1m on the momi.'lg report, Prosecution's Exhibit l, accused said, "I 
don't kn01r, I just cracked up, I don't remember 'What happened." When he 
left on 18 Jami.ary he went to Little Rock, Arkansas, and remained there 
throughout the entire period of his absence. Ha came back to Camp Robin
son around midnight 27 January 1945, and reported to the Regional Hospital. 
instead of to his company because his nerves were canpletely gone and for 
treatment to get straightened up. He requested the hospital authorities 
to advise his company commamer that he had turned in at midnight of 27 
January 1945. He did not enter any hospital or receive any medical atten
tion during his unauthorized absence (R. 18-20). 

5. The uncontradicted evid_ence of the prosecution and the testi 
mony of accused each demonstrates that accused absented himself without 
leave from his organization at Camp Joseph T. Robinson, Arksansa, from 
18 Jaruar,y 1945 to 28 Jaiuary 1945. Accused's testimony further demon
strates that his plea of guilty was not entered inprovidently or through 
lack of understanding of its meaning and effect. The l"ecord of trial 
f'ully sustains the court's i'ind~s of guilty. 

6. Accused is 41 years of age and married. Ha is a high school 
graduate and prior to entering the military service he was employed at 
Kingsbury Ordnance plant, Ia. Porte, Indiana, as Senior Haterial Checker 
at a salary of $200 per month. He enlisted in the A:rnzy- 4 January 1922, 
was hono?"ably discharged 18 October 1924 by reason of purchase, and re
enlisted 23 July 1942. He was commissioned a second lieutenant, Army 
of the United States, 23 April 1943; following his graduation from OCS, 
The Infantry School, Fort Berming, Georgia, and was ordered to active 
duty the same date. 

?. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial
rights qi' the accused were comnitted during the trial. In the opinion or 
the Board of Review the record of trial is legally sufficient to support 
the rir/Jings o.f guilty and the sentence, as apprond by the reviewing 
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authority., and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction or a violation o:r Article of ·war 61. 

~ 7l ~ , Judge Advocate 

&ku.·p.v, NL/44.fJudge Advocate 

1 

. ) 

~_,.,~d'-#--, Judge Advocate 
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SPJGH-C?i 275645 1st. fad 94529 MAK t 
Hq ASF, JAGO, 'iiashington 25, D. C. 

TO: The Secretary of ·,1ar 

1. Herewith trans~itted for the action of the President are 
'the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Glenn J. Griffith (O-l.31S6J2),·rnfantry. 

2. I'<:;_oncur in the opinion of the Board of Review that the 

record of tri~l is legally sufficient to support the findings of 

guilty and the s~ntence, as approved by the reviewing authority, 

and to warrant confirmation of the sentence. I recommend that the 

-ser."tence 	as approved by the reviewing authority be confirmed. but 
that the confinement be reduced to two years, and that the sentence 
as thus modified be carried into execution. I also recommend that 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
be designated as the place of confinement. 

3. Inclosed are a draft of a letter for your sienature, trans~ 
mitting the record to the President for his action and a form of · 
~xecutive action desiened to carry into ·effect the recommendation 
hereinabove made,·should such actjon meet with approval. 

• 


3 Incls 	 MYRON C. C~ 
1. Record of trial Major General 
2. Drt ltr for sig S/il The Judge Advocate General 
3. Form of action 

. . 	 . . 

(Sentence as approved b;r,re.viewing authority confirmed but 
confinement reduced to two years. G.C.M.O. 186, 9 .Jim 1945) 
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1Qi DEP.&lU'MEn 
~ Service Force, 

In the ottice ot the Judge Advocate General 
Washington, D. c. 

SPJGQ-cK 2'15648 
9 APfl 1945 

U H I 1' I D S T A T E S ) .&lUIY AIR FCmCES l 
) EAS'fmtlf ll'LYDlG TRAI?iI!iG C~MJW1D 

Second Lieutenant HAROLD G. 
CREIGB.TOlJ (06l6683), .l1r Corps. 

~ ) 

) 

Trial b7 G.C.K., convened a\flm1r:na. Anq 
Air Field, ~. Tezme11e , 19 Jamuzy 
and 8 February 1945. D1~ nl, total 

)) torteiture1 and contille:ment or.tiw 
(6) year,. · · · 

OPDrION' ot the BOARD OF UVIE'lf 

~, PUDEaICX _and BIEEU!2, Judge Advocatea 


1. The record ot trial 1n the case ot the otticer JW118d aJon haa 
bee e::ramined b7 the Board ot Review and the Board aulmd.ta thb, !it, 
opinion, to The Judge .ldTOCate General. I 

. . I . 
·2. · 1'18 aocuae4 as tried upon the following Charges and B~oitica• 

tiona, 

CBilGB I I Violation ot the 6l1t Article ot War•. 

Specitication, In that Second Lieutenant Eraroid a. Creighton,.Sect1on 
H, 214oth .AJ.1' Base Unit (Pilot School, Specialised 4 Engine and 
hatructora School), Smyrna Army' Air Field, s.n,rn.a, Tenne11H, . · 
did, without proper leaw, absent himae~ trom hil orgmbation 
at ~ Ar&J Air Field, Sm;ynsa, Tenne11ee, trom about 0001 

.o'clock, 22 October 1944 to about 1400 o'clock, 23 December ~9'4. 

, ClWiGB Ila Violaticm ot the ~th Article ot War. 

lpeo~i..tla'. b ·tn that Second Lieutenant Harold G. Creighton, 
SeotiOD H, 2140th .AJ:I Base Unit (Pilot School, Specialised 4 
lilagine 111d Instructor, School), 8mJrD.a Army Air Field, Smyrn&, 
!enne11H, did, at Houaton, !exaa, OD or about 14 December 19", 
Wil.tul.17 and. wrongtull7 war. Captain'• bars on hia unite~. 

http:Wil.tul.17
http:aulmd.ta
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Specification 21 In that Se_cond Lieutenant Harold G. Creighton. 
Section H. 2140th W' Base Unit.(Pilot School. Specialized 4. 
Engine and In1tructor1 School). Smyrna J.:rmy Air Field• Smyrna. 
Tennessee. did• at Chicago. Illinois. on or about 14 November 
1944• wilfully- and wrongfully wear Captain's bars on his uniform. 

Specii'icatlon 31 In that Second Lieutenant Harold G. Creighton, 
Section H. 2140th W' Base_ Unit-(Pilo~ School. Specialized 4 
Engine and Instructors School), Smyrna J,;rmy Air Field, Smyrna. 
Tennessee, did, at Nashville, Tennessee, on or about 23 September 
1944. with intent to defraud, wrongfully m d unlawfully make and 
utter to the Broadwa)r Liquor store, Nashville, Tennessee, a 
certain check in 110rda and .tigures, as .tollcnra • to "Iiit 1 

Green'rille, lliss. Sep~ '23 1944 No. 

GREENVILLE BlNX ·& TRUST CO• .. 

Pa:, to the order ot Caah 	 $26 00/100
Twenty tiTe & 00/100~------------- DOLLARS 

Box 1821 SilF (Signed) H. G. Creighton 
Smyrna, Tenn. 2nd Lt. 0-646683 

and bT •an• thereof did .traudulentl7 obtain trom the said Broadway Liquor 
Store, l'a1hville, Tenneu••• twenty' tin dollars ($25.00), lawful money 
6t t• United States, in payment ot 1aid check, he the said Second Lieu
tenant Harold G. Creighton tho well knowing that he did not have, and not 
intendiJJg that_he should have aut.ticient tund1 in the Greenville Banlc and 
Trust COl!p&DT tor t1:le payment ot aaid check. 

• The remaining 23 Specitioaticma under thi1 charge alleie ~ttenaea 
1ub1tantially identical with that aet forth in Specification s. except a1 
to the date, place, amount. and ti.rm to which presented, which tacts are 
alleged re1pectinl;y a1 tollowsa 

lpecitication ~ · To Wham. Preaented .Amount 

26 Sep. 1944 	 COllllleroe Union Bank, t20.oo 
l'aahvill•• Tenne11M 

6 29 Sepe 19" 	 1'he American Jlaticmal Banlc. · $26.00 
JJashTill•• Teme11H 

e 30 Sep. 19" Broadwa.7 National Bak• ·120.00 
lfalhTill•• Tenneu.. 

T 5 Oct. 19" . 'fhe First Nation.al Banlc et . t20.oo 
. 

Kontg0111ery• Alab~ 

.J 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

11 Oct. 1944 

26 Oct. 1944 

27 Oct. 1944 

29 Oct. 1944 

30 Oct. 1944 

6 Nov. 1944 

8 Nov. 1944 

10 Nov. 1944 

11 Nov. 1944 

13 Nov. 1944 

14 Nov. 1944 
' 

14 Dec. 1944 

15 Dec. 1944 

17 Dec. 1944 

20 Dec. 1944 

16 Nov. 1944 

State National Bank of $20.00 
Decatur,, Decatur,, Alabama 

Hotel Claridge,, $25.00 
Memphis,, Tennessee 

Hotel Thomas Jefferson,, $26.00 
Birmingham,, Alabama 

Hotel Thomas Jeff~,aon,, $25.00 
Birmingham, Ala~~ ,- 

Birrn:ingbam Trust and Savings $25.00 
Company,, Birmingha.m. ~abama 

~grant Industrial Savings $25.00 
Bank, New York, New York 

Hotel Lincoln,, New York,, $35.00 
New York 

Southern Hotel,, Baltimore,, $25.00 
~ Marylaid.., . 

Southern Hotel,, Baltimore,, $25.00 
Maryland 

Southern Hotel,, Baltimore,, $26.00 
Maryland 

-City National Bank: and Trust $2_0.00 
Company ct Chicago, Chicago,, 
Illinois 

Rioe Hotel,, Houston, Texas $25.oo 

Rice Hotel, Houston, Texa1 126.00 

Ship's Service Department,, tso.oo 
u~s. Naval Air Station, 
New Orleans, Louisiana 

Ship's Servioe Department,, $30.00 
U.S. Naval Air Station, 

New Orleans, Louisiana 


United States National Bank $25.' 
ot Qnaha. 11 Cmaha, Nebraska. 

http:Qnaha.11
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10 Dec. 1944 Officers' Mess, Pecos Army $40.0024 

Air Field. Pecos. Texas 


2 Nov. 1944 	 Ambassador Hotel, $20.0025 
Washington, D. c. 

3 Nov. 1944 	 Ambassador Hotel, $26.00 
Washington, D. c. 

26 

CHARGE Illa (Finding of not guilty). 

Specification, (Finding of not .guilty). 

ADDITIONAL CHARGE, 

CHARGE Ia Violation of the 96th Article of War. 

The three specifications under this Charge allege offenses identical 
with those stated in Specifications 3 through 26 of Charge II, 
except as to the respective particular ~acts, follcnringa 

Specification Date To Whom Presented Amount 

1 15 Nov. 1944 	 First National Bank of $20.00 
Cmaha, Omaha, Nebraska 

2 22 Nov. 1944 	 J. c. Penney Company, $25.00 
San Francisco, California 

7 Dec. 1944 	 Ciro's, Hollywood, $26.00 
California 

Following arraignment, upon motion by the defense counsel, concurred in 

by the trial judge adyocate, the court inquired into the mental condition 

of accused (R. 6), receiving evidence on the issue (R. 8""47). The court 

found, a majority of the members concurring, that accused was aa.ne at the 

time of the commission of the alleged offenses and at the time of trial 

(R. 49). The law member denied the special plea of insanity (R. 49). 
Further reference is hereinarter made to the issue of insanity thus r9aiaed 
and acted upon. Upon announcement by the court of its action upon the 
special issue, accused pleaded not guilty to all Charges and Specification~, 
He was found not guilty of Charge III and its Specification, and guilty-
of all other Charges and Specifications. No evidence of previous. convic
tions was introduced. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined at 
ha.rd labor for five years. The reviewing authority approved the sentence 
and fonra.rded the record of trial !'or action under Article of War 48. 

3. The evidence tor the prosecution shows that accused was granted· 
a leave of ten days effective 11 October 1944, ~d failed to return to 
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duty on 22 October as required (R. 50). An extract copy or the morni.Dg 
report of his organization tor· 23 October 1944 shows accused "fr ord lv 
of absence to AWOL 0001 22 Oct 1944" (R. 51; Pros. Ex. B). His command
ing officer made a search for him after he failed to report back to the 
organization. and was unable to find accused. Prior to absenting himself 
without leave accused had missed a "great number of formations" and had 
told his commanding officer that one of his reasons for missing them was 
"because of a dairy farm 1.!J. his home town. Pensacola" (R.· 52). Accused 
surrendered to military authorities at Brookley Field, Mobile, Alabama. 
on 23 December 1944. On 26 December 1944 he was .. flown from Brookley 
Field to his station and confined (R. 60-541 Pros. Ex. c. D). 

A stipulation was voluntarily entered into. between the trial judge 
advocate. accused and his defense COlll.llSei, ard accepted by the court, the 
relevant parts or which are as follows, 

•1. That accused, Harold G. Creighton, was absent without 
proper leave from his organization at Smyrna Army Air Field, Smyrna, 
Tennessee, from about 0001 o'clock, 22 October 1944, to about 1400 . 
o'clock, 23 December 1944. 

•2. That the accused did at Houston, Texas, on or about 14 
December 1944, wrongfully wear Captainis bars on his uniform. 

•3. That the accused did, at Chicago, Illinois, on or a.bout 
14 November 1944,· wrongfully wear Captain'• bars on his uni.form. 

114. That the accused did make and utter each of the instru
· ·menta 	described in Specifications 3 to 26 under Charge II, and did 

receive for ea.oh of the said instruments the amount of ca.sh set 
forth in each from the corporations and individuals as set forth 
in each of the said specifications. 

"* • • s. That the accused '3.id make and utter each of the 
instruments set forth in Specifications 1 to 3, inclusive, under 
additional Charge, Charge I, aid did obtain from each of the persons 
or corporations named in said specifications the.amount ,in cash as 
called for in said instruments. 

•1. That the accused did not have sufficient funds in the 
Bank upon which said instruments were drawn to meet or pay said 
instruments and that the statement of' account by the Greenville 
Bank & Trust Company, Greenville, )(iasiaaippi to accused marked 
•Duplicate Statement" covering period from August 1, 1944 to 

December 31, 1944, is correct" (R. 66•68). 


Photostatic copies of' each of the ohecka described in Specifications 
3 to 26 inclusive, Charge II, ~d in Specifications 1 to 3 incluain, .., 

' 5 
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Additional Charge, Charge I, were introduced into evidence without objec
tion (R. 59-63; Pros. Ex. 1-27). 

A duplicate statement of accused's account with the Greenville Bank 
and Trust Company, Greenville, Mississippi, covering the reriod from 1 
August 1944 to 31 December 1944, accepted as correct in the above stipula
tion, was introduced in evidence without objection (R. 58-59; Pros. Ex. E). 
This statement shows a balance in accused's account on 23 September 1944 
of $64.BO. On 26 September 1944 a balance of $44.80 appears. From 27 
September 1944 to 31 December 1944 the account at no ti.me shows a sufficient 
balance to pay any of the checks issued between such dates, the smallest 
check issued being for $20.00. Between 23 September and 31 December only 
two deposits were made to the account. The first, on 29 September, was 
in the amount of $9.90, and the second, on 5 October, was in the amount of' 
$164.50. Checks in the total amount of $150 were paid from the account 
on 5 October, the date the last deposit was made (Pros. Ex. E). 

4. The accused, after having his rights duly explained to him by 
the president, elected to remain silent (R. 65). 

The Courts and Boards Officer, a witness for the defense, testified 
that all of the checks described in the Specifications had been paid by 
money orders mailed from the office of the witness on the day preceding 
the trial (R. 63-65). 

5. The evidence introduced as to the absence without leave alleged 
in the Specification, Charge I, aside from the stipulation, is clearly 
sufficient to establish accused's guilt of that offense. 

As to Specifications land 2, Charge II, the stipulation voluntarily 
entered into by accused admits the wrongful wearing of Captain's bars at 
1.he times and places alleged. Such offense is a violation of Article of 
War 96 (CM 233393, Colburn, 19 BR 377). 

The stipulation also admits the making and uttering of each of the 
checks described in the rem.a.ining Specifications, the receipt of cash 
therefor as alleged in the Specifications, and "that the accused did not 
have sufficient funds in the Bank upon which said instruments were drawn 
to meet or pay said instruments." Although not as comprehensive as it 
might have been, this stipulation fairly admits the elements of the of• 
fenses charged except that of fraudulent intent by accused in making and 
uttering the checks. The stipulation and evidence show that accused passed 
twenty-seven checks in the total amount of $695.00 over a period of less 
than three months, during.which period his account with the drawee bank 
was insufficient in amount for the payment of the checks upon presentment. 
Such repeated acts clearly justified the court in assuming that accused 
knew of the condition of his account and in concluding that he made and 
uttered the checks with the fraudulent intent alleged (CM 236509, Veal, 
23 BR 31). -
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It is true that the duplicate statement of accused's account shows 
a balance on the dates of 23 and 26 September of slightly more than the 
amounts of the respective checks issued on such date&J but in view of 
the stipulation as to the insufficiency of the account, and the actual 
insufficiency shown by the statement on 27 September. it seema apparent 
that accused, at the time he gave tha checks. had already issued other 
checks in amounts which he knew would deplete the account before the 
ohecks dated 23 and 26 September would clear the bank in the ordinary 
course of business. Under such circumstances the court was justified 
in finding him guilty as to such checks (22 Am. Jur. 479). 

The fact that reimbursement 1'8.S made as to all of the checks prior 
to the trial is clearly not a defense (CM 233722, Growdon, 20 BR 17). 

The Manual for Courts-Martial states that a stipulation "which 
practically amounts to a confession" should not ordinarily be accepted 
by the court where the ~ccused has pleaded not guilty (MCM, 1928, par. 
126b). "ilowever, the language of the Manual leaves the acceptance or 
rejection of the stipulation to the discretion of the court" (CM 248408, 
~. 31 BR 249). Since the original checks and a duplicate statement 
of accused's account with the bank were introduced in evidence, and the 
theory of the defense was not to deny the commission of the offenses but 
to excuse them by proving lack of ment;1l responsibility, it cannot be 
said that the court abused its discretion in receiving the atipulation. 

6. Upon arraignment, as noted above, an issue as to the sanity of 
accused was raised and the court granted a continuance of the case in 
order that an inquiry might be made in the premises (R. 6). A board of 
two officers, each with experience in p:sychiatry, "Was convened at Smyrna 
Army Air Field for the purpose of determining whether accused was sane 
and responsible for his acts. The report of the board was received in 
evidence (R. 9J Pros. Ex. A). Both members of the board testified at 
length (R. s-11, 12-15). 

The report or the board, the testimony of its members, and other 
evidence introduced by the defense discloses a history or accused in sub
stantial particulars as follOWlla Accused is 23 years or age, is unmarried. 
and has seven living brothers and sisters. Two sisters are inclined to 
be nervous, and his father suffered a "nervous breakdown" in 1928. A ' · 
first cousin and a paternal grandfather were each sent to hospitals for 
the insane tor a year and six months, respectively (Pros. Ex. AJ R. 24). 
A great uncle also had a nervous disorder necessitating a rest cure (R. 
39). From an early age accused worked diligently, before and after school, 
in a large dairy operated by his father near Pensacola, Florida. He 
developed a lack of admiration for his father because of the father's 
inclinati011 to be irritable and lose his temper readily. Accused na 
unhappy at school aa, a child because he ns short and fat and was teased 
by other children. He suffered difficulty. in one high school because of 
poor grades and truancies, which he attributed to long working houri in 
the dairy. At one time he went to Texas and worked two months in the oil 
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fields,, but returned and graduated from another high school with average 
grades. Upqn graduation in 1939 he managed hie father•• dair:y. He en
listed in the Air Corps in January 1942 (Pros. Ex. AJ R. 8•10). His 
W.D.A.G.o. Form 66-2 reveals th.at he acted as gunner on a medium. bomber 
prior to 10 July 1942, at llhich time he became an aTiation cadet (R. 16). 
<n 28 April 1943 he received an honorable discharge as an enlisted man, 
with character rating of excellent (Re 17). <n 29 .April 1943 he 'W&S 

appointed a flight officer in the Army of the United States, and there• 
after sernd tor thirteen months at Greenville, :W.uiuippi, a" a baaio 
flying instructor (R. 16). While there he .became indebted as a·reault of 
gambling and gan some worthless checks, 'Which he later 111.de good (Pro•• 
Ex. A). From 1 Vay 1943 to 30 June 1943 he reoeind a rating ot Tery 
satisfactory. Betnen 1 July 1943 and 26 May 1944 he reoeiTed tour aepa• 
rate ratings of excellent (R. 16-17). He received a oertiticate 1hcnring 
honorable aerTice as a ~light officer from. 29 April 1943 to 4 March 1944 
(R. lB). He was commissioned a second lieutenant OA 6 Jlaroh 19'4. He 
compiled a total record of over 1000 flying hour,. A transition oourH 
in the B-24 plane, begun 26 May 1944, at ~DA J.rmy Air Field, ft.I not 
completed (R. 16•17). The pilot of a B-2~ plane is respon1ible tor it1 
crew or ten men u wll u the plane, T&lued at appro:xima~ly t2so,ooo, 
and powered with a total of 4800 horHpower in it1 tour engines, a1 com• 
pared with 400 and 460 horsepower in ·the single-engine B'l'•l3 and BT-16 
training planes used in instruction at Greenville, W.uiuippi (R. 35•36) • 
.Accused became "~ittery" and apprehensive about flying the heavier plane, 
and ns "on the carpet" several timea tor mining ~ormatio111 (Proa. Ex. A). 
His flight surgeon did not suggest a change of duty a11ignment "because 
it is not unc·ommon for a man coming in to show some tension and apprehen
sion• (R. 11)•. Forms trom the Flight Surgeon's office indicate he -.s 
placed on •duty not invoiving flying" on tour oocasion• betwe.n 23 June 
and 19 September 1944. No reason i1 indicated for the aotiona (R. 3S-35J 
Def. Ex. I•IV). He was given a ten-day leave on 10 October 1944 and nnt 
home. On the way back to his base he was unable to make, up h11 mind to . 
return to the field because he was afraid to fly the B•24 plane. Instead 
he went ~o Washington, New York, San Francisco, Holl)'WOOd, Houston, New 
Orleans, and other cities in the United States, where he Ti.sited friend.a j 
went sightseeing and toured night clubs. Re then went to Kobile, ilabaaa, 
'Where he turned himself over to military authoritiea. ?lo reason was giTen 
tor his ~derings (Pros. Ex. A). · 

-
. The findings of the board respecting acouaed are •• tollcrn a 

"l• Lt Creighton b sar.e at the present and -capable ot dis
tinguishing right from .-ong. 
. •2. It is the opinion of the board that, tailing an.7 undia• 
closed information, Lt Creighton was sane and responsible tor his 
acta on or about 18 October 1944 and was capable ot di1t1Aguishing
right from wrong. 
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"3. ilthought (sic) Lt Creighton is sane in the legal sense, , 
he exhibits traits showing a definite faulty personality develop
ment" (Proa. Ex. A). 

The report of the board indicates that accused is nea:t, polite, 
cooperative, nrather well poised," and "strikingly calm and unperturbed 
considering his predicament." He ha~ a good memory and intelligence, 
but his judgment is faulty (Proa. Ex. A). Each member of the board 
testified that accused is neither psychotic nor psychopathic. He was 
capable of distinguishing right and wrong and capable of adhering to the 
right from September 1944 until the date of the examination, 23 January 
194~ (R. 9-lOJ 12-14). 

Major ·charles C,. Ade.ms, :Medical Corp.a, an expert in the field of 
psychiatry, testified that accused described to him a fear of flying a 
four-motored plane, especially during the take-off' and in landing. the 
ship, and an inability to explain his feelings to his· commanding officer. 
Accused also described a re-ling of futility and sickness which cane over 
him while returning to his base at the end of his leave, and a feeling 
ot relief upon finally giving himaelt up at laobile after his wanderings 
over the country. Aooused admitted giTing the checks and said he knew 
what he 1'11.8 doing. The witneas noticed a "tick• or twitch of' the right 
aide of aocuaed's face, which "somet1M1 doH go with psychoneurosis." 
The witneu also testified that acouHd, 

"has a good mind, - no mental diseaae there at all. There was 
nothing during the entire thing that I could see that would 
indicate to me an indication of' psychosis. • • • My final diag- · 
noais is that this was a form of, • that his ·condition at that 
time wa1 to be labeled as anxiety neuro1i1, a form ot psychosis. 
By that- I don't mean that he was p1ychotic, but that he had a 
nervous condition, an· abnormal mental condition and presumably 
still has it.••• .Anxiety neuro1i1 is a symptom complex not. 
associated with a.mental disease; wherein the individual worries 
abnormally either· because ot him.self or of a situation or or 
other things. That worrying is abnormal and, one might say 
pathological. It ii not a mental disease, though."· 

Major Adams stated that the.existence or anxiety neurosis would 

interfere with proper performance of duties. There is a difference be• 

tween lack ot will power and anxiety neurosis. Aocused does know right 

from wrong and is legally sane, but; the actiona 1d. th Yhich he is charged 

are not those ot a person with a healthy and normal mind (R. 18-23). 


Captain Hawley s. Sm. tord, Medical Corps, also an expert in ihe field 
of psychiatry, read at length from a report prepared by him ~ollowing a 
three-day examination of accuaed, who described to the witneu his feeling 

' of fear and am:iety over flying the four-.otored plane, and a consequent 
inabilitj to 1leep coupled with nightmares and spells or crying at night. 
In deacribing hil wanderings, accuHd said that his previous sympto:ma or 
am:iet7, depre11ion and feeling of unreality increased when he learned 

. . ' 
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from a .friend in Wilmington, Delaware, that inquiry was being made a.a to 
his wher.eabouts. Later, in Corpus Christi, Texas, he experienced a 
definite feeling of unreality and realized that he must give himself up 
when he learned that he bad been reported missing. His feeling of tense
ness and depression diminished upon ret\irning to his base. He had 
frequent headaches which grew progressively worse during October, Novem
ber and December 1944. His ability to smell has been reduced during the 
past year. "It is his feeling that something definite happened to him, 
that he changed into 111 other type of person for a while and that now_ he 
has come back to being himself again." The witness' diagnostic impression 
was, 

"psychoneurosis, anxiety-depression moderately severe.••• The 
patient is sane and therefore can distinguish right from wrong. 
• • • He is not psychotic at this time aid I do not believe he 
ever has been, but his psychiatric disease was just as incapaci
tating as if he were.••• One of the differences in this case 
.from that of a psychosis is that his escape was in fact rather 
than in phantasy. The feelings of confusion and unreality were 
probably on a psychoneurotic basis, although they do suggest a 
somewlw.t malignant mental illness" (R. 23-33). 

Accused's mother, Mrs. Jlary Louise Creighton, testified that on his 

leave in October 1944, accused was moody, stayed to himself, and "seemed 

all on edge for some reason," in contrast to his pleasant and friendly 

disposition on previous leaves. Accused also at that time expressed dis

pleasure over flying the B-24 plane (R. 37-40). 


While visiting the witneu, Mrs. Davis Rodges, at her home in Decatur, 
Alabama, llhile on his way home on leave, accused seemed "rather despondent, 
rather blue, and he had very little to say." On previous visits to her 
home, accused was .friendly and sociable. He was regarded very highly by 
the witne11 and others (R. 40-41). 

Second Lieutenant Lon Earnest Willis testified that persons who knew 
accused held him in very high regard. "He seems to be a nry conscientious 
man as tar as I know" (R. 35). 

. On this issue, the' a.ccused, after having his rights explained to him., 
elected to Jll&b a aworn statement (R. 42). Re described his early life 
and intensin work in his tather•s dairy. During his thirteen months at 
Greenrllle, l4111iasippi, he flew the BT-13 and BT-15 training planes in 
giving basio flying instruction, and during part of the time he handled 
baclcn.rd students. M a result of rlsits to the hospital or dispensary 
he was •grounded" six to eight times between 5 June and 11 October at 
8BJ1rna Army Air Field. In describing·llhy' he made the visits he stated\ 

"Sometimes, once or twice, for a cold sir, one tm I was just • 
nervous. There were times that I was just jittery, wasn't 

10 
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aleeping, having bad dreams, had a tooth pulled, a wisdom tooth,. 
and a sisk (sic) out out or my race. These were usually the nature 
of ray visits." 

He had no close friends in the BOQ. During periods or loss or sleep and 
bad dreams, he sometimes found himself crying. He started to discuss 
hia problems with his commanding officer once or twice, "but never could 
get to it." After his leave, he intended to return to hia base, and got 
aa far as Nashville. He bought a ticket to come to the field, and did 
not kn01r why he did not come back or why he ran "around the country." 
He pe.ssed the checks because he had to have money. "I just felt that I 
had to keep going, had to live somehow." He did not know whether he was 
afraid of the B-24 plane. He volunteered tor every service in his army 
career except "this tour engine training" (R. 41-46). 

Following the taking or evidence on the special plea of insanity, 

the court 1'a.S closed, and upon being opened the president announced, 


••••upon secret written ballot, a majority of the member• 
present at the time the vote was taken concurring in the finding, 
finds that you are in a proper mental condition to undergo trial 
under the eharges and specifications and (2) •••that at the 
time ot the cOllllliaaion of 6ach,ot the alleged offenses you were 
80 far free from mental detect, mental disease, or mental derange
ment as -to be able, concerning the particular acts charged, both 
(a) to distinguish right from -wrong md (b) to· adhere to the 
right.• · · 

The law member thereupon rule<! on the plea before the court by atatinga 
"The plea is denied" (R. 49). 

Iasues relating 'to sanity may be properly determined as interlocutory· 
questions by the law member, subject to objection by any member or the 
court (AW 311'MCM, 1928, par. ol, 76a). It was unnecessary, therefore, in 
ruling on the special plea, for the court to determine the issue or in

·aanity by majority vote on secret written ballot. Thia action~ however, 
clearly afforded accused a greater measure or protection than he was en• 
titled to, and at the same time rendered harmless the failure of the law 
member to make his ruling subject to objection by any member of the court. 

The typo and extent or mental disease which will relieve one of erW
nal accountability h stated in the Manual for Courts-Martial aa follona' 

"A person is not mentally responsible tor an offense unless he :w.a 
at the time ao far. tree from mental defect, diaeaae, or dera:cgement 
as to be able concerning the particular acts charged both to dis
tinguish right fro:n wrong and to adhere to the right" (llCM, 1928, 
par. 78). 

Since none of the witnesses for the defense or prosecution testified· 

11 
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that accused was at any time insane. unable to distinguish right from 
wro:q.g. or unable to adhere to the right. but all affirmatively testified 
that he was sa.ne and did know. right from wrong. it is doubtful if any 
real issue of insanity •s injected into the case by the testimony (See 
Cl( 231963• Hatteberg, 18 BR 349)., Assuming the issue was raised, it is 
fair to conclude from the testimony that accused.became obsessed with an 
abnormal worry. anxiety. tear or apprehension by reason of flying the 
four-motored piane, and that he entered upon the course of conduct sh011I1 
by the evidence in an attempt to caet off the obseuion. That he ex
hibited suoh·faulty judgment 11 unfortunate. but it fall• short ot show
ing such laok of mental responsibility as will relien him in aey court 
of law. It is true that the testimony shows that his actions were not 
those ot a person with a healtey and normal mind. HoftTer, the evidence· 
showa that he had previously given 110rthle11 ohecka during a p19riod 'When 
he was aiao instructing flying students in an excellent manner at another 
field. Sy his ow.ti statements he knew what he was doing while absent 
without lea""• and was capable of rationalising as to the precarious 

-predicament into which he had entangled himlelt. The· court could con
sider the facts in erldence µi the light of i ta own lco.01rledge of human 
motives and behaTior (CK NA.TO 2047. Bull. JAG, June ,1944, P• 228). Vie1'9d 
in such light the actions of accused are no more those of a mentally 

· irreaponlible person than the acts of a person purposely and consciously 
intending to breach fundamental rules of 1oclety and military discipline,, 
in gratification of ael:tiah desires poiaeued but rHtrained by men ot 
better judgment and stronger will power. For the purpoae of criminal 
rHponlibility there 1a no twilight &one between normality and insanity. 
The accused ii either whol17 sane or wholly insane. Criminal law a llowa 
tor no gradations of re1pon1ibilit7 baaed upon the partial impairment ot 
the will to resist temptation. FrCllll a careful consideration ot the record. 
the Board ot Review conolud,a that the court was fully warranted in deI17
ing the special plea ot insanity. · 

7. .War Department records reTeal that accused ii 23 yeara of age 
and .is unmarried. .For a number or years prior to and subsequent to com
pleting high achool in 1940 he managed his father•• dairy busine11 near 
Pensacola, Florida. He enlisted in the J.nq Air Corp• in Jm uar::, 1942. 
and beca:u an arlation cadet in Jul;r 1942. On 29 April 1943 he was 
appointed tlight otticer in the l.r16T ot the United State, upon graduation 
troa the .u,ay Air Forces Advanced Flying School, at Karia.nna, Florida. 
On 5 March 19'-' he was co:mmiuicmed a second lieutenant in the Army ot 
the Ullited StatH. · • 

\ . . 

s. The court was legally constitute'd•. lio errors injurioual::, 

arteoting the substantial rights ot the. accused nre committed during 

the. trial. The Board of Review is of the opinion that the record ot 

trial is legall7 sufficient to support the findings ot guilty and the 


12 




(1.29) 


sentence and to qrrant confirmation of the sentence. Dia:niual is 
authorized upon conviction ot a violation of Article of War 61 or 
Article of Wa.r 96. 

~8-~, Judge A.d"t'Ocate 

1~ Judge Advocate 

-~?-~···· 
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SPJGQ - C~ 2'75648 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Seeretary of War S JUH 1945 
l. Pursuant to Executive Order No. 9556, dated May 26, 1945, . 


there are transmitted herewith for your action. the record of trial 

and the op:inion· of the Board of Review in the case of Second 

Lieutenant Harold G. Creighton (054668.3), A.ir Corps. 


2. Upon trial by general court-martial this officer was frurd 

guil"t;y of absence· without le~ve !or 62 days in violation of Artiola · 

of War 61; of wrongfully wearing captain I s bars on his uniform at 

Houstoo, Texas, and Chicago, Illinois, in violation of Article of 

War 96; and of wrongfully making and uttering, with intent to defraud., 

twenty-seven checks in the total amount of $695.00, knowing that he 

did not have and not intending that he shoo.ld rave sufficient funds 

in the drawee bank for their payioont. He w:i.s sentenced to dismissal, 

total forfeitures and ccnfinement at hard labor for five ;years. The 

reviewing authar1ty approved the sentence and forwarded the record . 

of trial for your action under Article of War 48. 


J. A su,mnary of the evidence may be found m the accompany:ing 

opinion of the Boa.rd of Roview. The Board is of the opinicn that 

the record of trial is legally sufficient to support the findings 

of guilty and the sentence and to warrant ccnfirmation of the sen

tence. I concur in that opinion. 


en 22 O::tober 1944 the accused absented himself without 

leave by failing. to return after a ten-day leave to bis organization 


. at Smyrna Arrrry Air Field, Smyrna, Tennessee, where he was in t:r&ining 
as a pilot for the B-24 type of plane. He remained absent without 
leave from 22 Cbtober 1944 until 2.3 December 1944, at which time he 
surrendered himself to millta~p authorities. During this period of 
unauthorized absence he visited Washington, New York City", San Francisco, 
Hollywooo, Corpus Christi, New Orleans and other cities•. ilthough he 
was :in fact a second lieutenant, while in Housten., Te:xas, and Chicago, 
Illinois,· he lf?'ongfully wore captain I s bars on his uniform. Between 
26 September and 20 December 1944, accused issued fot' ~lue 'Z'l checks 
totaling $695.00, all of which were returned by the arawee bank because 
of insufficient funds in his account to meet the:n. No deposits were , 
nade to his acco1mt after 5 O::tober, but accused llI'ote 22 of the worth
less checks after· trat date. The evidence clearly warrants the conclu
sion that accu.sed knew that he did not have, and did not intend that 
he should have,. sufficient funds in the bank to meet these checks. 
Reimbursement for all of the worthless checks was made the day before. 
the trial. Upoo motion by the defense camsel, pt"ior to pleading to _ 
the gener~l issue, the ccurt inquired into the mentaLccndition of 
accused. · Evidence received an that issue showed that accused became 
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obsessed with an abnorr.i&.l apprehension, anxiety or warry by reascn 

. of being required to ny the four-motored type of plane after pre
viously having flown a single-engine training plane for thirteen 
month: as a basic flying :Instructor. His condition ms diagnosed 
by defense ;rl.tnesses as anxiety neurosis or psychoneurosis, anxiety
depression, moderat.'3ly severe. However, there is no evidence that 
accused wa.s at any time in:.a.ne, :incapable of diotinguishing right 
from wrong, or :incapaC'le of adhering to the right. All of the wit
nesses a.gre~d that accused was sane and knew right fro;n wrCJ1g. 
Accused admitted to medical witnesses that he knew what he ·was doing 
at all timos. He testH-t.ed at the trial that he did not know ~ he 

I . """' "ran aroun~ the country". The court and also a. board of medical 

officers found acc'l.1sed sane both ~t the time of the alleged offenses 

and at the time of the trial. 


In rn::r opinion confinemnt for three yea.rs will be adeq\\ate 

punishment. I reco:nmand that the sentence be confirmed but that the 

f'orfei tures be remitted and the perio::i of confinement reduced to 

three years, th.at the sentence as thus modified b~ carried into 

execution, a..~d that the United States Disciplinary Barracks, Fort 

I.eayemvorth, Kansas, be desi:r,a.ted as the place of confinement. 


4. Consideration has been given to attached letters from the 

Hem.orable Cb::Lrles o. Andrews and the Honorable CJ.a.;me Pepper, United 

States Senate, the Hcnorable Bob Sikes, 1'.embcx· of Ccngress, !!rs. 

Mary Creighton, mother of the accused, addre.ssed to s~ator Andrews 

and to the President, to a letter from Mr. Webb' C. Jernigan, Pensacola; 

Flcrida, addressed to senator Andrews, and to a btter from J. w. 

Malcne, addressed ·to the President, all on behalf' of the.'accused. 


5. Inclosed is a form of action designed to carry into execution 

the Jt'oregoing recommendation, should it meet with your approval. 


10 Incls MYRON C • CRAl.W. 
l - Record of trial H9.jor General 

· 2.- Form of action The Ju:i.ge Advoc.ate General 
.3 - Ltrs fr Sen. Andrews 

dated 13 Jan. & 20 Mar. 9 - Ltr fr l~s. E. B. Creighton 
1945 with incl. ·· addressed to the President, 

4 - Ltrs fr Cong. Bob Sikes dated 22 Mar. 1945 
dated 26 Feb. & 5 Mar. 10 - Ltr fr J. w. Ma.looe, addressed 
1945 to the President, dated 24 Mar. 

5 - Ltr fr Mrs. Mary Creighton 1945 

dated 16 1.br. 1945 


6 - Ltr fron Sen. Pepper dated 

10 Mar. 1945 


7 - Ltr fr Mr. Jernigan to 

Sen. Andrews datEl(i ll Jan. 

1945 


8 - Ltr fr Mrs E B. Creiohton 
addrdesJted io t.he Presiaent, 

..date ZI Apr. ·1945 

(Sentence confirmed but forfeitures remitted and confinement reduced 
to three years. G.C .M. o. 258, 20 Jun 1945) 
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WAP. DEPARTI.1:ENT 

Army Service Forces 


In the Office of 'Ihe Judge Advocate General 
 (13.3).
V[a.shington, D.c. 

SNGQ - CM Z75699 30 ~ 1945
'. 

U N I T .E D S T A T E S ) INFA.~TRY REPLAC~T TRAINING C:ENTER 
~ Camp Wheeler, Georgi~ 

v. 

Private PA.UL A.. SARAPCX:HILO 
(42187378), Company "A", 
17th Infantry Traini.'lg 

) 
) 
) 
) 

Trial by G.C.M., convened at 
mrc, Camp Wheeler, Georgia, 
6 February 1945. Dishonorable 
discMrge and confinement for 

Battalion, Camp Wheeler, 
Georgia. 

) 
) 

ten (10) years. Southeastern 
Branch, Disciplinary Barracks. 

HOIDING by the Bo.uill OF REVIEW 
ANDRi.l!S, FREDERICK and BIERER, Judge Advocate~ 

l. The record of t.rial in the case of tb.e soldier named above 
has been examined by- the B09.rd of Review. 

2. The accused was tried upon the following Cra.rge and Specifi 
cationss 

CHARGE, Violation of the 96th Article of liar. 

Specification la In that Private Paul A.. Sarapochilo, 
11A11Company , 17th Infantry Training Battalion,. 


Camp Wheeler,; Georgia, did, at Camp Wheeler, Georgia,. 

on or about 2 January 1945, willfully mallll himself 

in the left foot by shooting himself with au. s. 

Army .JO Caliber M-1 Rifle, thereby unfitting himself 

for the full perfonnance of military service. 


Specification 21 (Finding of not guilty). 

He pleaded not gc1ilty to the CMrge· end its Specifications and was 
i'ourxi not guilty of Specification 2 of the Charge and guilty of the 
Chirge arrl Specification 1 thereof. No evidence of previous convic
tions ms introduced. He was sentenced to be dishonorably discharged 

. the service, to forfeit all pay and alla;vances due or to become due, 
t.nd to be ccnfined at hard labor for ten (10) years. The reviewing 
authority approved tha s·entence, ·designated the Southeastern Branch, 
United States Disciplinary Barracks, Ca"lip Gordon, Georgia, as the 
place of confinement, and {orwarded the record of trial far action 
under Article of War 5o½. 
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J. The evidence is legally sufficient to support the finding 
of guilty. The only questicn requiring cc:nsideration is the legality 
of the sentence imposing ten years• confinement•. The evidence shows 
that while acting as a range guard accused shot himself in tp.e left 
foot with a .Jo caliber rifie, the bullet mtering at the base of the 
great toe and emerging at a point between the fourth and fifth toes 
(R. ·19, 21, 25, .'.31-34, L.3-46) • ...--There 'Will be some temporary dis- · 
ability, but it i~ too early to determine whether any permanent disability 
will result from the injury (R. 25-26). 

The operative facts of this case are similar to those in the 
recent case of CM Z72$44, Wilburn, wherein it 3.ppeared that the 
accused shot off a part of the great toe of his left foot with a .JO 
caliber rifie, suffering some temporary disability from which the 
medical officer thouglt there 118.S a gocrl chance of recovery. The 
Specification of which the accused was found guilty in the Wilburn 
case is identical in form with that_ in the present case. Tho Boa.rd 
of Review in the Wilburn case ccmcluded that the maximum punish.'llent 
of seven years "should serve as a guide where the self-:-infiicted wounds 
are not of such an extent and m.ture as to constitute mayhem, and there 
are no additional .elements which may render t~ offense, as charged 
ard established, a more serious one than that contemplated by the form 
of specification used in the present case". The Boa.rd held t~t seven 
years was the naximum legal period of confinement. In view of that 
holding it is clear that in the present case that portion of the sen
tence adjudging confinement in excess of seven years is illegal. 

4. For the reascn stated, the Boa.rd of Reyiew holds the record 
of trial. legally sufficient to support cnly so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay &.nd allow
ances due or to becane due, and confinement at hard labor far seven 
years. 

~R,~ , Judge Advocate. 

\~~~ ~ge Advooate, 

,2.;/q.A r7 
~~ ;-Judge Advocate. 

,,, ·" . 

/ 
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SPJGQ 
CM 'Z75fR9 	 1st Ind 

31 MAR 1S45 
Hq ASF, JAGO, Washington 25, D. C. 

T01 	 Commanding General 
Infantry Replaceraent. Training Center 
Camp Wheeler, Georgia 

1. In the case of Private Paul A. Sarapochilo (42187.378), 
Company "A", 17th Infantry Training Battalion, Camp Wheeler, Georgia, 

con::ur in the foregoing holding by the B03.rd of Review and for the 
reasons therein stated_ recommend that only so much of the sentence 
be approved as involves dishonorable discharge, forfeiture of all pa~· 
and allO'.'lt.nces due or to becorne due, and cmfinement at lard labor 
for seven years. TJpon compliance ldth this recomnendation, under the 
provisions of Article of War 50½ you will rave authority to order 
the execution of the sentence. 

2. The United States Disciplinary Barracks, Fort L:lavemrorth, 
Kansas, should be designated as the place of confinement instead of 
the Southeastern Branch, United States Disciplinary Parracks, Camp 
Gorden, Georgia. 

J. When copies of the published order in this case are forwarded 
to th.is office they should be accom:fS,nied by the foregoing holding arrl 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file nu.mer of the record in.brackets at the end of 
the :piblished ·order, as follows a 

(CM 'Z75699). 

MYRCN C. CRA."'!.l:J:R 
Major General 
The Judge Advocate General 





WAR DEPA..'q,T!IE;NT 

Arrey- Service Forces 


In the Office of The Judge Advocate General 

\'lashington, D. C. 


SPJGH-Cil'i 275715 16 MAR 1945 
UNITED STATES 	 SIXTH Am FORCE 

v. 	 Trial by G.C.M., convened at 
Albrook Field, Canal Zone, 


Major DAVID P. BURlEIGH ) .31 January 1945. Dismissal. 

·co-,384597), Quartermaster· ) 

Corps. ) 


l 
OPINION of·the· BOARD OF REVIEW 

TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi- · 
cations: 

CHARGE Is Violation of the 95th Article of War 

Specification: In that _I.lajor David P. Burleigh, Quartermaster 
Corps (Aviation) unassigned and attached 10th Replacement 
Control Depot, Howard Field, Canal Zone, did, at the 
Officers' Club, Albrook Field, Canal Zone, on or about 
.31 lJecember 1944, wrongfully strike Miss Dorothy Manucy 
on the face with his hand. 

CHARGE Ila Violation of the 96th Article of War 	 ' 

Specification: In that Major David P. Burleigh, Quartermaster 
· 	 Corps (Aviation) unassigned and attachea 10th Replacement 

Control Depot, Howard Field, Canal Zone,-was,·at Albrook 
Field, Canal Zone, on or about .31 December 1944, drunk in 
uniform in a: public place, to wit: the Officers' Club, 
Albrook Field, Canal Zone. 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty or Charge I, as a violation of Article of har 95, but guilty 



(138) 

of the Specification thereof in violation of Article of War 96,. and 

guilty of Charge II and its Specification. No evidence of any 

previous conviction was introduced at the trial. He waR sentenced 

to be dismissed the service. The reviewing authority approved the 

sentence and forwarded the record of trial for action ·under Article 

of War 48. 


3. Bvidence for the prosecution: 

On the evening of 31 December 1944 accused, in company with 
his date, I,iiss Dorothy r.:anucy, attended a Hew rear I s 1ve party at the 
Officers I Club, -Albrook Field, Canal Zone. They arrived at the club 
at about 8:30 p.m. and accepted an invitation to join a party at a'table 
occupied by Lieutenant Colonel Dean H. bshelman and several other of
ficers {H.. 70; l'ros. 1x. A). At about 10 p.m. Colonel Eshelman and 
Miss Manucy, upon concludir.g a dance, strolled into the Gua.ten:alan Room 
of the club, took seats at a table and ordered drinks (Pros. Lx. A). 
The Guatemalan H.oom was about half filled with people·at this time {R. 18, 
Pros. :i,:;x. A). i-Tearby tables were occupied by several officers (R. 12, 22, 
27, 32; Pros. Ex. A). After Colonel .l::f!!helman and kiss i,.anucy had been 
seated about 15 minutes, accused entered·the room, carrying a champagne 
bottle in one hand, and sat down with them, crowding the lady between the 
two men on a seat.that was designed for t.10 people (R. 1:3, 21-22, 30-33; 

• 	 Pros. Ex. A). Accused at this time had the appearance of being drunk. 
His uniform v1as badly wrinkled, his collar was unbuttoned, his tie was 
pulled part way down, his hair was down over his face and part of his 
shirttail was out (R. 14, 22, 28, 33, 40; Pros. Bx. A). 

For a period of.approximately 5 minutes accused and Miss Manucy 
e~gaged in a heated conversation, Colonel Eshelman turning aside and pay
ing little attenti-0n to it (R. 13, 22, 57; Pros. Bx. A). Accused then 

. slap:oed Miss I.:S.nucy on the mouth with the back of his left hand. Iwajor 
Arthur L. Cushing, who was 20 feet away but looking directly at accused, 
was an eyewitness to the blow {R. 13, 17). Captain \ialter K. liorgan, who 
was ten feet away, heard the slap and saw accu,sed 1 s hand falling away 
from i.iiss Manucy I s person {R. 28-29, 31). Colonel Eshelman did not see 
the slap but he heard it and is 11 morally certain" it was a blow struck 
by accused upon Miss J.ianucy (Pros. Ex. A). 

Immediately after the slapping episode, Colonel Eshelman and 
accused simultaneously leaped to their feet and I11iss tianucy fell over on 
the settee covered her face uith her hands and commenced crying (R. 13, 
19, 22, 28~. Colonel Eshelman and accused assumed a belligerent attitude, 
raising their hands 11 as if fisticuffs were about to ensue 11 (R. 13, 19, 22, 
32-33). Accused turned to Miss Manucy and placed his hand on her. She 
said sharply "Don't yoq. touch me. Don't you lay your hand on me 11 (R. 22, 
29). Colonel Eshelman stepped over to a nearby table occupied by bajor 
Cushing, Captain I.'.!or1::an, Captain George Ii:. Hutchings, i,iajor James A. 
Castner and Liajor "uinn and inquired whether any of them had seen 
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accused strike the lady. Someone made~ negative response and he 
turned and went back to his table (R. 14, 16a1 23; PJ;-os.·Ex. A). 
After accused stood up he bolstered himself by holding to the drapes 
on the wall (R. 22, 26, 29). Following the slapping incident Miss 
Alanucy's face bore no evidence of having been slapped (R•.38, 39; 
Pros. Ex. A). About 20 minutes later she and accused walked away 
together and they did not at that time appear to be unfriendly (R. 39). 

Accused's conunanding officer, Lieutenant Colonel Robert W. 
Thomas, talked with accused at the club at about 10:30 p.m. In the 
opinion of Colonel Thomas, accused was at that time drunk. He was 
"bedraggled", drinks were spilled on his uniform, his hair was down 
over his face, he was "slovenly" and "disheveled", his eyes were 
11 glassy and half closed" and 11he had the typical appearance of a 
drunk" (R. 40). Also, in the opinion of :r.Iajor Cushing, l.iajor Castner 
and Captain ?ilorgan, accused was drunk (R. 15, 21, 2.3, -31). 

Captain Albert M. Thayer testified that he took lliss I,ianucy 
to her quarters in a staff car at the close of the party (R. 71). 
Colonel Eshelman testified that he believed that Captain Thayer took · 
IJiss Manucy home, and ne denied that he accompanied them (Pros. Ex. A). 
This statement was contradicted by' Miss Manucy, who, when asked on 
cross-examination the name of 11 the gentleman who escorted" her to her 
quarters on· the night in question, replied: "Did you say 'gentleman'? 
It was •Colonel l!:shelman11 (R. 68). 

Captain Hutchings testified that he talked with accused at 
San Juan race track on Sunday afternoon, 7 January 1945. Accused ap
parently thought that Hutchings had testified favorably to accused in 
an investigation which had taken place Sunday morning and he told 
Hutchings that he wanted Hutchings to know what had actually occurred 
at the party. on New Year's Eve. He thereupon told Hutchings "that he 
and Miss Nianucy had slapped each ether innumerable times, and that on 
31 December he had slapped her" (R. 34, 35). 

4. Evidence for the defense: 
.. 
• 	 Miss r.Ianucy testified that about 20 or 25 minutes after she 

and Colonel Eshelman entered the Guatemalan Room accused entered the 
room and approached the table at which she and Colonel.Eshelman were 
seated. He 11 seemed provoked" because she "had left the table." Upon 
her insiste11ce he sat down with them. She "tried to make excuses for 
staying in there so Jong. 11 He said the thing for him to do was "to go 
home 11 and he arose to ·1eave. Colonel Eshelman arose almost simultane
ously and she started crying. Accused did not strike her. She "was 
perfectly sober11 and would have known if accused had struck ,her. Her 
feelings were hurt and she cried simpll because accused stated he did 
not want to see her any more {R. 64-65). Ho blow was struck and she 

.was not marked (R. 65). 

3 




(140) 


Lieutenant Colonel Francis J. Fitzpatrick (Aide to Lieuten

ant General Brett) was called as a witp.ess for the defense. He was 

pres~nt~ with a lady, in the Guatemalan Room at approximately 10,45 

p.m. and observed no disturbance. He did not recall seeing accused 

(R. 45). 


Accused,· after having his rights .as a witness explained to· 
him,"elected to be sworn and to testify in bis own behalf. He is at-. 
tached to the 10th Replacement Control·Depot, Howard Fiel~, Canal Zone, 
awaiting reassignment. He and Miss Manucy arrived at the Officers'.· . 
Club on 31 December 1944 at approximat!9ly 8&30 p.m. They were invita~. 
to join a party at a table occupied ·by Colonel Eshelman and other of~ 
ficers. It had been originally planned to have the New Year's Eve party 
at Colonel Frost I s quarters, but because of' an alert it had been switcbed . 
to. the club, and as a result none of the other officers had dates. The 
.party at this table tallced and danced and drank champagne for about two 
hours.. There were "quite a few bottles of champagne on the table." 
During this time no one left their group. Then Colonel Eshelman, upon 
finishing a·.dance with Miss Manucy, failed to return. · At first accused 
was not conoerned, "but as time went on and they didn't return" be be
came worried and started to·search ~or them. Not finding them, he returned 
to the table and bad "a drink or two. 11 Someone knocked a glass over and 
spilled champagne on his shirt (R. 47-48). He then went in a staff car 
to Miss Manucy's quarters, but still did not rind her. Returning to the 
club he went to the Guatemalan Room, taking a bottle of champagne with 
him. ~Ie had become angry by this time and wanted to know "what the 
score was." W~en.he entered the Guatemalan Room Miss Manucy called to 
him, and upon turning around he saw her seated with Colonel Eshelman. 
They asked him to sit down, but he said "No, you are doing very well as 
you are. 11 When they insisted, he sat down saying to Colonel Eshelman 

· that "perhaps he was more interested in UV date than I had supposed, 
and perhaps I was intruding" (R. 49). He then got into an argument 
with Miss Manucy, and told her that·possibly it would be a good idea if 
she stayed with Colonel Eshelman. She said. 11Don1t be silly. You can't 
walk out on New Year's Eve. 11 He replied that she had walked out on him 
and that she should continue to enjoy New Year's Eve but she should not 
call him. She became quite excited and said "You can't do this to me."' 

- He said "I'm leaving" and jumped up. He did not slap anyone, nor did he 
hear a slap•. Colonel Eshelman~eaped to his feet and said "What's the 
idea" to which accused replied "None of your business."· Colonel Eshelman• 

_walked over to the nearest table and spoke a few 1i'ords-. He then returned 
·and said •Let's get out or here." He said "What dia. you slap her tor?" 

and accused said "For God's sake let's not start this,: it's trouble 

enough as it 11• (R. 50). Later accused talked to Colonel Thomas and 

then walked home from the club (R. 51). He did not make any- admission_. 


· to Captain Hutchings when he met him at the race track that he had 
slapped Miss Manuey. He and.Miss Manucy are still good friends (R. 53). 
He has been in the ~ since November 1940 (R. ~4). On oro~s-exarnination 

~~ .. ~,
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he testified that he started drinking rye whiskey at 3 oI clock in the. 

afternoon on 31 December. He had six or seven glasses of champagne 

at the club and was· feeling "pretty high" when he went into the 

Guatemalan Room (R. 54-55). Questioned closely about the incident in 

the Guatemalan Room, he was asked why Miss Yianucy had said to him "Don't 

you touch me" and ~e replied 11 she was naturally turious, I suppose.• 

11Q What led you to believe she was furious? 11 11A. Her actions. No · 

one had been killed; I hadn't shot anybody, but eveeybody was getting

wild about t~is lno1dent11 {R. 59). · 


5. Upon·arraignment, but before accused pleaded to the Charges 
and Specii'ica~ions, defense counsel made a motion for a continuance for 
11 a week or ten days" on the ground that 11one of the chief witnesses, 
Lt. Colonel Eshelman" was in the hospital and that another witness, a 
waiter believed to have been on duty in the Guatemalan Room at the time 
of the alleged incident, could not be located. Defense counsel argued 
that Colonel Eshelman's deposition (Pros. Ex. A) failed to give the 
defense a f'ull. opportunity to make an adequate cros~-examination. This 
motion was properly denied.. The record discloses that at the ·taking of 
the deposition defense counsel's cross-examination was extensive and 
complete. There was no claim of surp:dse by· the defense and, in view of 
the extensive testimony of several witnesses-who were near the scene of 
the incident when it occurred, it is reasonable to assume that any testi 
moey that might have been obtained from the absent witness would have 
been corroborative and cumulative only. Defense ~ounsel did not go so· 
far aa to assert that the waiter had actually been present when the al 
leged incident occurred, nor is ·that fact shown by_ the testimony of any 
of the witnesses who testii'ied. Under the circumstances, it was not an 
abuse of the court's discretion to deny defense's motion for a ·continuance 
and no substantial right of accuseq was adversely affected thereby. 

6. The ~pecification of Charge I alleges that the accused 11did, 
· at the Officers• Club, Albrook Field, Canal Zone, on or about 31 December 
1944, wrongfully strike Miss Doroth.y Manucy on the face with his hand. 11 

The evidence on'the question as to whether a blow was ~truck is squarely 
contradictoey. For the prosecution, Major Cushing testii'ied that he. saw 
aocused strike a blow on Miss L1anucy 1s mouth with the back of his left 
hand, Colonel Eshelman testified that he heard a blow and was "morally 
certain" that accused did strike a blow upon Miss Manucy, Captain Morgan 
testified that he heard a blow and saw accused's hand falling away from 
Miss Llanucy's person, Major Castner testii'ied that shortly after the 
incident accused placed his left hand on Miss L1anucy whereupon she ex
claimed 11DonI t you touch ,me. DonI t you lay your hand on me11 , and Captain 
Hutchings testified that on 7 January 1945 accused admitted to him that 
he (accused) and Mis·s Manuc;r had frequently slapped each other and that 
he struck her on 31 Oecember 1944. ilso,·several witnesses testified to 
the fact that immediately following the incident both Colonel Eshelman 
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and accused sprang to their feet and assumed belligerent attitudes 
and that Miss Manucy covered her face with her hands and commenced 
crying. In contradiction of the prosecution's evidence, both the 
accused and Miss Manucy denied flatly that any blow was struck. 

In the face of such contradictory testimony, it was the 
function and duty of the court to deteTI!line w~ich of the witnesses 
should be believed and which should be disbelieved. (CM 126252, 
Heppberger; i.~M, 1928, par. 124). It is evident from the finding 
of guilty that the court chose to accept the testimony of the disin
terested witnesses called by the prosecution and to reject the testi
mony of the accused and his female friend. This it had a right to do. 
In the opinion of the Board of Review the evidence of accused's guilt 
is compelling. Not only does all of the disinterested testimony point 
to guilt but all of the surrounding circumstances point to the same 
conclusion. The accused admit·s that there was "quite a scene", and, 
in a burst of frankness on cross-examination, he stated "No one had 
been killed; I hadn't shot anybody, but everybody was getting wild 
about this incident." 

,lhile the evidence was abundantly sufficient to have sustained 
a finding of guilty of the wrongful striking of Miss ll:S.nucy in violation 
of the 95th Article of War, as charged, the court saw fit to make a 
finding of guilty under the 96th Article of Viar, at the same time sen
tencing accused to dismissal. The conduct of the accused on this occasion, 
under the circumstances shown by the evidence, was not only prejudicial 
to good order and military discipline and of a nature to bring discredit 
upon the military service, but was reprehensible, disgraceful and dishonor
able. The court's finding of guilty is amply supported by the record of 
trial. · 

7. The Specification of Charge II alleges that accused "was, at 
Albrook Field, Canal Zone, on or about Jl December 1944, drunk in uniform 
in a public place, -to wit: the Officers' Club, Albrook Field, Canal 
Zone.• The Specification is laid under the 96th Article of War. The 
evidence Qf accused's guilt of this offense is clear and overwhelming. 
It is undisputed that he was present at the club, in uniform, at the time 
alleged. His commanding officer·and several other officers who had close 
observation of him testified unequivocally that accused was drunk. The 
accused himself admitted drinking large quantities or alcoholic drinks 
and that he was feeling "pretty high." The court-could not reasonably 
have made any other finding than that of guilty. That.such.conduct on 
the part of the accused was a violation of the 96th Article or \'lar is 
too clear to require discussion• 

. 8. The records of the Vlar Department show that accused is J8 
years· or age and .married. He attended Dartmough College one year and 
Newark Techno~o,aical School one year. _In civilian life he was employed 
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in a clerical capacity by ',iestern-i.lectric Company for 11 years, was 
proprietor of a niE;ht club in Passa1c, 1:ev1 Jersey for 2-~- years and 
sold life insurance for 1-2- years. i:e ;,as commissioned a second lieu
tenant, Quartermaster Corps, Reserve, on 11 September 19.39 and v1as 
called to active duty 9 i:ovember 191;0. iie wes promoted to first lieu
tenant on 30 June 1942, to captain on 12 December 1942 and to major on 
8 July 1943. 

9. In accordance with accused's re~uest, he was representetl at 
the trial by First Lieutenant Arthur J. Sleppin, as special counsel. 
The regularly appointed defense counsel and assistant defense counsel 
acted as associate counsel. 

10. The court nas legally constituted and had jurisdiction over 
the accused and the subject matter. ~o errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Heview the record of trial is legally 
sufficient to support the findines of euilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of Article of i,ar 96. 

____(~0_n___Le___av~e_).._________, Judge Advocate 

u/,L,La&{A.., A~£/2,
ce.

, Judge Advocate 

- . (\ ----;:;,,__
) f~t!.1±- , Judge Advocate 

I 
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SPJGH-CM 275715 1st Ind 
MAR 211945 

Hq ASF, JAGO, Washington 25, D. C. 

TOa The Secretal"Y' of War 

l. Herewith transmitted tor the action of.the President are the 
record of trial and the opinion of the Board of Review in the case ot 
Major David P. Burleigh (0-:.384597), Quartermaster Corps. . · . . 

2. I .concur in the opinion ot the Board ot Review that· the record. 
of trial is legally sqfficient to support the findings· of guilty and the 
sentence and to warrant confirmation of the sentence. There appear to 
be no mitigating or extenuating circumstances. The review of the Acting 
Staff Judge Advocate of the Sixth Air Force, attached to the record of 
trial, contains the following statement with respect to previous'punish• 
ments imposed upon this officer (page 5)1 · · 

"***This officer was returned to the United·States 

14 December 1943 tor reassignment from this command and 

recalled to this command as a witness in a court-martial 

case·27 September 1944, involving the conduct of his of• 

fice while stationed at Guatemala City, Guatemala. After 

reassignment to the United States his conduct became the 


·subject matter of an investigation by the Inspector General, 
Second Air Force, report.of whic~ was.forwarded to this head
quarters following his return to this command. The nature . 
of the offenses investigated included drWlkenness at several 
air bases and the use of insulting and abusive la.nguage 
toward a civilian woman driver employed at Biggs Field, Texas. 
Major Burleigh was given an Administrative Reprimand for · 
this offense by the Commanding General, Sixth Air Force. 
The accused bas been further disciplined since 8 September 
1944 by- one reprimand under the 104th Article of War and . 
one written admonition, the offenses being failure to 
properly supervise the accounting system of his office b7 
permitting-subsistence stores to be charged to enlisted 
me~s messes and paid for by- the_ United States, when such 
stores were not, in fact, conswned by- these enlisted mens• 
messes, and·dereliction of_duty as mess supervisor and 
Police and Prison Officer at Casper, Wyoming, while 
stationed there in August 1944.n 

I recommend that the sentence be confirmed and carried into execution. 

. 3. Inclosed are a draft of a letter tor y-our signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the above recommendation, should such 
action meet with approval~ 

..···. ~~ • ~OQ---·--.r· 
~ Incls . MYRON C. CRAMER 

l. Record of trial Major General 

2·/ Dft ltr for sig sfr,. The Judge Advocate General 
8 
j~ Fonn of acti.on 

· (Sentence confirm~d. G.c.~.o. 179, 9 Jun 1945) 
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WAR DEPARTMENT 

A:ruq Service Forces 
In the Offtce of The Judge Advocate General 

Washing~?Il, D. -C. 

SPJGN-CM Z75738 

l 7 APR 1945 
U N I T E ·n S T .A. T E S SECOND AIR FORCE 

v. Trial by'. G.C.M., convened at 
Lincoln l.:nT.1;f' Air Field, Lincoln, 

Frivate CHARLEY C. KIDIER Nebraska, 17 January 1945. Ill.s
(17130691), Z73rd A.nq .Air honprable discharge (suspended} 
Forces Base Unit (SB) 1 Section and confinement !or two (2) years.
A. ·Seventh Service Command RehabLllta

tion Center, Je£!erson Barracks, 
U:l.ssouri. · 

OPINION by- the BOARD OF REVIEW 
LIFSCOMB,.01CONNOR and MORGAN, Judge Advocates 

1. The record of trial in the case of the soldier named above, 
which has been examined in the Office of The Judge Advocate Gel'l8ral 
and there found legally insufficient to support the 1'indiDgs and sen.:. 
tence, has been examined by- the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge am Specifica
tion: 

CHARGE: Violation o.t the 96th Article of war. 

Specification: In that Private Charlq c. Kidder, Z73rd A;rrq 
Air Forces Base Unit, Section A, did at Lincoln !rrrry' Air 
Field, Lincoln, Nebraska, on or about 12 December 1944 
wrongfully take and use w:L thout tm consent of the owner, 

· a certain automobile: to wit, a 1940 Plymouth sedan, of a . 
value of more than F.Lfty- D:>llars ($50.00), property- of F.Lr.st 
Lieutenant Jerr, T. Segura, Second Air Force Classification 
and .Routing Pool, Provisional Squadron B. • 

The accused pleaded not guilty- to, am was found guilty of, the Charg~ '1xl 
Specification. He was semence.d to be dishonorably discharged the service, 
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to forfeit all pay and allowances due or to become due., and to be con
fined at hard labor., at such place as the reviewing authority might 
direct., for two years. The revievd.ng authority approved the sentence., 
ordered its execution but suspended the dishonorable discharge., and desig
nated the Seventh Service Command Rehabilitation Center., Jefferson Bar
racks., Missouri., as the place of confinement. The result of the trial 
was published in General Court-Martial Order 59., Headquarters Secom Air 
Force., 9 February- 1945. The record of trial was forwarded to The Judge 
Advocate General pursuant to Article of War 5o½,. . 

3. The evidence shows that., when the prosecution offered a con
fession of the accused in evidence., the· defEnSe · objected on the ground 
that the confession had not been voluntarily givan. After the prosecu
tion had introduced evidence tending -to show that the confession., con
trary to the defense .1s oontention., had been voluntarily made and pro
perly secured., the defense offered the accused as a witness "in rebuttal" 
(R. 12-14). This offer to present rebuttal testimony was denied by the 
court arxi the confession was admitted into evidence and marked "Prosecu
tion1s Exhibit 26 (R. 14). 

Later in the trial., when the prosecution had rested., the accused 
sought "to make a sworn statemsnt insofar as a confession /jai} concerned".., 
the defense contending that., if' the accused liml ted his testimony to the 
"validity and voluntariness" of the confession., he 110uld "not be subject 
to cross-examination on the l'lhole offense" (R. 17-18). The law member 
ruled., however., that., i£ the accused took the stand and made a sworn state
ment., he "would be subject to cross-examination on the 'Whole matter and not 
merely to his confession". (R. 19). In view of this ruling the accused 
elected to remain silent (R. 19). 

4. Since the confession was essential to the findings of guilty the 
correctness of' the above ruling presents the only question requiring dis
cussion. The Manual for Courts-:r.::artial., in explaining the right of the 
accused to testify in his own behalf and. the correlative right of the 
prosecution to examine him., states that: 

11An accused person taking the stand as a ldtness be
comes subject to cross-examination like any other witness. 
So far as the latitude of the cross-examination is discre
tionary with the court., a greater latitude may properly be 
allowed in his cross-examination than in that of ..other ld.t
nesses. When the accused testifies in denial or explanation 
of any offense., the cross-examination may cover the whole. 
subject of his guilt or innocence of that offense. Any-
fact relevant to the issue of his guilt of such offense or 
relevant to his credibility as a witness is properly the 
subject of cross-examination. The accused can not avail 
himself of his privilege against self-incrimination to es
cape proper cross-examination. Where an accused is on trial . 
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for a number of offenses and on direct examination has testi 
fied about only a part o.f them, his cross-examination must 
be confined to questions of credibility and matters having 
.a bearing upon the offense about which he has testified• 
(MCM, 1928, par. l.2lg.). 

Wigmore in his treatise on evidence,. in justifying the rule permitting 
a liberal examination of an accused by the prosecution,. makes the fol
lowing explanation: 

f 

"The case of an accused in a criminal trial,. who 
voluntarily takes the stand,. is different Uro"IIJ. the case 
of the ordinary witnes~. Here his privilege has protected 
him from being asked even a single question, for the reason 
that no relevant .fact oould be inquired about that would not 
tend to criminate him (ante, sec. 2260,. 2268). On this very 
lzypothesis,. then,. his voluntary offer of testimoey upon any 
fact is a waiver as to all other relevant facts, because of. 
the necessary connection between ...:1. His situation is dis
t.inct from that of the ordinary witness,. "With reference to 
the point of time when a waiver can be predicated, because 
the ordinary witness is compelled to take the stand in the 
first instance, and his opportunity for choice does not come 
till later,. when some part of the criminating fact is asked 
for; l'lhile the accused has the choice at the outset" (Wi~ore 
on Evidence,. .3rd Ed.,. Sec. 27/6; a part of the above statement 
is quoted with approval by the Supreme Court in Johnson v. 
United States,. .318 U.S. 189; see also~ v. Walker, 161 U.S. 
591). · 

The fairness of the above rule is considered in Grantello v. 
United States,. 3 F. 2d 117 (c.c.A.,. 8th, 1924), wherein the court,. quoting 
an ·earlier Federal decision, states that: 

"* * * the defendan·t, having taken the stand and offered 

his testimony upon the merits of his case,. ~nd having en-. 

tared into it in part,. rendered himself amenable to cross

examinati. on as to the whole. * * * A defendant cannot tell 

a half story touching his defense,. which is a half story 

from his standpoint of the merits of the case,. then abruptly 

stop in his course and decline to ansVler further, and expect 

to reap the benefit for himself to be derived therefrom,. 

without incurring the discredit that is,. by the rules of 

evidence and legai inference, visited upon the ordinary 

witness pursuing a like course.n 


The court was of the opinion that the case under its consideration did not 
fall within the reason of the above rule because the defendant did not 
testify regarding the merits of the case or as to any of the issues relating 
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to his guilt or innocence but •only testified that his name was n-ank 
Grantello•. The court concluded thats · 

•rt is a :f'undamental principle of our government., repeatedly 
eq,hasized and applied b;r the Supreme Court., that the. provi
sions of' its Constitution and statutes for tm protection 
of the rights and privileges of its citizens accused ot 
crimes •hall not be limi.ted., qualif1.ed,., or frittered e:rray., 
but shall be fairly- and broadly construed and enforced for 
their protection.• 

This decision clearly- recognizes the right of an accused to 
testify tor a lim1.ted purpose provided he does not testify coucem1.ng 
tacts relative to his guilt or innocence. Similarly- the Board of Renew 
has recogm.zed the right of the· accused to testify for the lim1ted pur
pose ot a1itacking the alleged wluntar;y character of his confession. In 
the courtrmartial case of Marguez., ETC 3931., the Board of Review stated 
thats 

non the preliminary' question of the admissibility of the con
fession the testimony of accused to show undue influence was · 
properly ottered and received (Id., sec. 594., P• 986). Since 
accused became a witness on his own behalf for an expressly 
liJnited purpose which excluded inquiry into the issue ·or his 
guilt or ~nnocence of the offense charged., the prosecution's 
question - 'Was the statement you made true1" - was highly 
improper. The. question and the affirmative answer by ac
cused., in view of the .fact that the statement was subse
quently- received in evidence., were substantially- a confes
sion of his guilt in open court and constit-µted an invasion 
of his privilege to remain silent on the issue of his guilt., 
which privilege he significantly elected to assert both at 
the ti.me he appeared as a wi.tness for the llmited purpose 
and later when his rights were explained to him. * * * 
The &emission of the confession was. there.fore an error and 
the sufficiency of the evidence to support the finding of 
guilty by the court independently of the evidence illegally 
received must be determined in accordance with principles 
applied in the ~ and Allen cases., supra." 

The right of an accused soldier against self-incrimination is 
specific~ protected by the provisions of Article or War 24 which are 
as .follows: 

"No witness before a military court., * * * shall be com
pelled to incriminate himse],..t or to answer any question the 
answer to llhich may tend tcf incriminate him, or to answer 
arr:, question not material to the issue when such answer might 
tend to degrade him.• 

4 
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This same right is safeguarded by the provisions of the fifth amendment 

or the United States Constitution which are in part, as follows: "No 

person * * ·* shall be compelled in any criminal case to be a 1dtness 

against himself***"• 


So obnoxious to· the law is the use of a forced confession that 

the Supreme. Court of the United States has stated that: ' 


"The Constitution of the United States stands as a bar 
against the conviction of any individual in an American 
court by means of a coerced confession. There have been, 
and are now, certain foreign nations llith governments 
dedicated to an opposite policy; governments which conrlct 
individuals 111 th testimony obtained by police organizations 
possessed of an unrestrained power to seize persons suspected 
of crimes against the state, hold them in secret custody., and 
wring from them confessions., by peysical or mental torture. 
So long as the Consti. tution remains the basic law of our 
Republic., .America will not have that·ld.nd of' government." 
(Ashcraft v. Tennessee, 88 Law Ed. 858). · 

This constitutional guarantee can be most effectively enforced by excluding 
.f~m the· record all evidence obtained in. violation o.f an accused's right 

•against 	self-incrimination. Closely correllated to this prohibition against 
self-incrimination is the right of an accused to testify freely concerning 
the -manner in lihich bis confession was procured without being at the same 
time required to testify against himself'. Any ruling o:f a court-martial 
which would circumvent the accused• s right to limit his testimony to 
statements relative to the procuring o:r his confession would jeopardize 
the constLtutional guarantee against self'-incrim!.nation, a right which 
the courts are under an obligation to guard. Unless this right of an 
accused is respected and protected., law-en:forcing o:fficers will be tempted 
to resort to unlawful practices. The court is under a duty., therefore, 
not only to guard itself from the possible consequences o:f an involuntary 
and untrustwortcy con:fession., but to shield all persons accused of crime 
from maltreatment by overzealous o:fiicers. In the present case it would 
be vain to speculate as to the probable result of the accused's proferred 
testimony. Since. the ruling of the law member denied to the accused the 
right to -limit his testimony to facts showing the manner in which his 
confession was procured., and since the con:fession was essential to the 
.fipdings of guilty., potential evidence in which the court is vitally in
te:rested was suppressed and the fundamental rights o:f t'ha accused were 
prejudiced. 

5~ Thr the reasons stated the 'Board of' Review is of the opinion 

that th& record of trial is legally insu:fficient to support the findings 

of guilty._and the sentence. ' 


Judge Advocate. 

~~~~~~~~~~~~-" Judge Advocate. 
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SPJGN-CM 'Z/5738 J...st Ind
·2a APR 1945 

Hq ASF, JAGO, 1i"ashington 25, D. C. 

TO: The Secretary' or '\'far. 

1. Herewith transmitted £or your action under Article or War
so½, as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 
1522) and the act of l August 1942 (56 Stat. 732), is the record or 
trial in the case or Private Charley c. Kidder (17130691), 'Z73rd Army 
.Air Forces Base Unit (SB), Section A. 

2. I concur in the opinion or· the Board of Review that the 
record o! trial is legal.l,y insufficient to support the findings o! 
guilty and the sentence, and, for the reasons stated therein, recom
mend that the findings of guilty and the sentence be vacated, and that 
all rights, privileges and property of which the accused has been de
prived by virtue o! the findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into ef'.tect 
the_se recommsnda:tions, should such action meet 111.th your approval. 

~ .~-a,:-....,~... 
2 Incls MIRON C. CIWAER 

Incl l - Record.of trial 
Incl 2 - Form of' action 

Major General 
The Judge .Advocate General 

(Findings o:r guilty and sentence vacated. G.C.M.O. 259, 20 Jun 1945) 
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Washington, D.c. · 

2 /V'R 1945SPJGQ - CM Z'/5792 

UNITED STATES ) ICEI»TD BASE COMMAND
) . 

v. ) Trial by G.C.M., convened at 
Camp Tripoli, Iceland, 10 

Private HC1R'ARD R. BLUR · ~ February 1945. Sentence as 
(39302013); and Private ) to each accused s Dishonorable 

. CHESTim M. CARVFll (11039475) ·, ) discharge' (suspended) and con
both of Headquarters Battery; ) finement for eighteen (13) 
Private J. W. CUNE ) months. Disciplinary Barracks, . 
(35690243), Headquarters ) Eastern Bn1nch. 
Battery (attached to Battery ) 
B) and Private First Class ) 

FAUL F. McCONNELL (37426885), ) 

Battery B (attachfd to Head.;. ) 

quarters Battery); all of ) 

748th !ntiaircraf't Artillery ). 

Gun Battalion. 


OPINION of the BOARD OF REVIE.W 
ANDREWS, FREDERICK and BIEP..ER, . Judge Advocates 

1. The record of trial. in the case of the soldiers named above 

has been examined. in the Office of The Judge Advocate General and 


· there found legally insufficient to support the findings and sentence 
as to Private First Class Paul F. McConnell. The record has bean 
examined by the Board of Review, and the Boord su'l:mits this, its 
opinioo., to The Judge Advocate General. 

2. The accused were tried upc:n the following Charge and Specifi 
catiana · 


CHARGEs Violaticn of the 96th Article of Wlr. 

Specifications In that Private Howard R. Blair, Headquar
ters Batteey, ?L.Sth Antiaircraft Artillery Oun 
Battalion, Private Chaster M.· Carver, Headquarters 
Battery, 748th Antiaircraft Artillery Gun Battalion, 
Private J. W. Cline, Headquarters Battery, ?L.Sth 
.Antiaircraft Artillery Oun Batt.alien (attached to 
Battery B, 748th Antiaircraft; Artillery Gl.Ul Battalion) 
and Private First Class Paul F. McConnell, Battery B, 
748th Antiaircraft A.rtillery Gun Battallcn (attached 
to Headquarters Battery, ?~th !ntiaircrap; Artillery 
Gun Battalion}. ac.ting jointly a:m 1n purSl.l&nce or a 
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comm.en intent, did at Reykjavik, Iceland, on or 
about l/~ January 1945, wrongfully take and use 
without consent of the O'Wller, a Studebaker auto
mobile, license nunber tt-1Z73, property of Sveinn · 
Jci:lssan, Fogrubrekku, Seltja.rnarnes, Iceland, of 
a value of more than Fifty ($50.00) Dollars. 

F.ach accused pleaded not guilty to and was found guilty of the Charge 
and Specification. No evidence of previous convictions was introduced 

· as to the accused McConnell. Each accused was sentenced to be dis
hcnorably discmrged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place 
as the reviewing authority might 11 indicate 11 for eighteen (18) months. 
The reviewing authori1zy' approved the sentences, but suspended the 
execution of the dishonorable discharge as to each acc:µsed until his 
release from ccnfinement, and designated the Ea.stern Branch, United 
St.ates Disciplinary Barracks, Greenhaven, New York, as the pl.ace of 
confinement. The proceedings were :i;ublislied in General Court-Martial 
Orders No.. l, Headquarters Iceland ·Base Comnand, .APO 800, c/o · 
Postmaster, New York, New York, 15 Febniary 1945. 

3. 'lhe ett.dence for the prosecution shows that on the night of 

l4 January 1945, at about 11100 p.m., Gardar Jonsscn, pursuant to a 

previous agreE111ent 'With the 01111er, parked a 1935 model Studebaker 

automobile, license nunher R-1273, belonging to Sveinn Janssen, at a 

street intersection in Reykjavik, Iceland (R. 7-10, 12-13). It was 

stipulated tha. t the ear was of- a value of more than $50.00 (R. 36). 


The witness Magnus Kristinnsson, lVh:ile driving from Reykjavik 
'to Keflavik at about 2130 a.m. on the same night, stopped his car near 
the place where a Studebaker car, later identified as that belonging 
to Sveinn Jonsson, had gcne off the r~d (R. 16-19, 8, 13-14). The 
accused M:Connell got out of the rear seat of the car and the witness 
aaw two other American soldiers in the front of the car. McConnell 
told the witness 11that the driver had gone· back to Reykjavik. Then 
he asked for a lift to Keflavik." Kristinnsson drove McConnell "for 
s~metime between camps but he was unable to get in or at the least any 
place. we came to he said trat this was not the right place" (R. 17-18). 
J.t about 3130 a.m. JilConnell came to the ma.in gate of Camp Finley 

looking for Private Cline, but he did not enter the gate (R. 37-38). 

Kristinnssctl testified that McCO?Ulell was very drunk, and th9. t the 

witness could not understand what he ms trying to say in anf."lfer to 

questions about paying his fare. The witness left McConnell at the 

"Icelandic police station, where .ltnerican policsnen received him in 

custodyt' (R. 21-22). At about 6110 a.m. McConnell told a member of 

the milita.17 pol~ce that he had been to Keflavik 11tQ see some of his 
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friends• and "was late getting back to camp." McCcnnell was booked 
•tot failing to pay a cab bill an:i for being AWOL•· (R. 39-42). 

At 'about 1100 p.m. the sama day, 15 January, Sveinn Jonssai 

want to the intersection to get his car, but found that it ms' not 

there. .He ootified the Ic~landic Police who already had a report en 

the car. He did _not lmow any of the accused (R. 10). 


Thereafter, tp.e accused Carver, Cline and Blair made volun
tary signed statements, which were received· in evidence, in which 
they admitted going over the fence at Camp Grotta, with accused 
M::CODnel.11 shortly before midnight en 14 January,. and going to 
Reykjavik where the :four, all of llhom were drinking, took an Icelandic 
car which they- saw parked ai the streets. They also admitted they 
later ran the car off the road betnen Kefl.avik and Reykjavik (R. 26
36j Pros. Ex. B, c, D). None of the statements was limited by the 
court in so far as it applied to accused McConnell, who nade no state
ment. 

. 4. El.ch accused, after ha.ving his rights explained by the 
president and law member, elected to remain silent (R. 50-51). The · 
sole witness for the defense ga.ve no testimcny relating to the accused 
J&:C~ell (R. 4S-49). 

s. It is clear that each of the statements or confessions made 

by Blair, Carver. and Cline was admissible only ai;ainst the accused 

making the statement or confession, and should not have been admitted 

or considered against the accused McConnell (ICM 1928, par. 114£, 76; 

Dig. Op. JAG, 1912-40, sec. 395(4)). Aside from these statements or 

confessions, the only dvidence linldng McConnell with the offense 

charged is that he got out of the rear seat of the car while it ~s 

parked near a ~ghway some miles from the pl.ace 'Where it was taken 


· and some time after it was taken, the front seat being then occupied 
by other soldiers. It also appears, for whatever it is worth, trat 
McConnell was looking for the accused Cline later during the same 
night. McConnell at no time ln'lde any statement which admitted any 
connection with the. offense charged. · 

' It is not necessary to decide whether such ev.idence suffi 
ciently shows· M::Connell• s guilt of the offense since there were errors 
which necessitate a· }:lolding that the record is legally insufficient 
to sipport the findings and sentence as to him. In opening argument 
the prosecution made a number of statements of fact aimed at showing 
the joint guilt of M:::Connell and his fellow a·ccused, which facts 
were obviously taken· i'ran the confessicns of the three accused, Carver, 
Bl.air, and Cline. .lt. no point during the. trial, was any warning or 
instruction given that each confessicn must be consider~ solely 

.\ 
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against the accused making it. This improper argument by the prose
cution, and failure to limit the effect to bo €;iven such extrajudi
cial statements, clearly were infr:ingements of the substantial rights 
of }.k:Connell such as have, in previous cases, impelled the Boa.rd of 
Review to set aside ccnvictions (See CU 210985, Bonner et al, 9 BR 
383; CM 202225,. Leach et al, 6 m 11). It does appear that the prose
cuticn prefaced a sentence of its argument to the court with the 
statement, · 

"Granted, trat too law says we can't use those confessions 
regarding a joint act of persons against another party 
allegedly in the same joint act who has not confessed, * * * 
{R. 53). 

This statement renects merely an assumption en the part of the prose
cution that the court uroerstood the principles announced in paragraph 
114c of the Minu.s.l far Coorts-!&i.rtial. It obviously could not have 
served the purpose of a proper warning er limitation by the law member, 
and does not warrant a conclusion that the references to }k:Connell 
contained in the ·statements made by his fellow accused were not ccn
sidered by the court {See GM 214637, Bullington., et al, ·10 BR 371). 
Indeed, there was little else to consider. It is significant that the 
prosecution read to the court from the Manual for Crurts-Martial {1928), 
paragraphs 1~ and 114:!2,, relating to confessions and admissions, but 
did not read the relevant rules contained in p..ragraph 114c as to 
acts arrl statements of conspirators and accomplices (R. 6): 

In addition to the st~tements referred to aboye, the prosecu
tion during its opening argument referred to the accused McConnell 
in the follO'Wlllg languages · • 

"He has remained silent on the po5nt. Granted, trat the law 
says that the silence can not be ta.ken to be an inference of 
guilt or innocence, but it does not say that the ccnrt can 
fail to reasonably infer it either inferentially ~or circum
stantially. * * * It is too bad in one way that we haven't 
got ooe of the men to take the stand. Justice certainly, 
wouldn't take a right turn if three men were honest enough 
to ccnfess a crime and cne man remained silent and was left 
out of the crime for that * * ~ {R. 53). 

-
SU.ch argument constituted a clear violation of the rule that during 
argument "the failure of an accused to take the stand must not be 
commented upon" {~M 1928, pt.r. 77). Unless competent evidence of 
guilt is compelling, such improper argument is prejudicial to the 
substantial rights of the accused {See CM ETO 2885, Nuttman; Dig. Op. 
JAG, 191~40, sec. 395(55)). 
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, Since the competent evidence clearly is not compelling as 
· to the guilt· ot M::Connell, the Board or Review concludes that the 
errors above pointed out were prejudicial to the aibstantial rights 
of this accused. 

6. The accused McConnell is 29 years or age and was inducted 

on l3 August 1942 at Camp Dodge, Iowa. · 


? •. For the reasons stated the Board of Review is of the opinion 
that, as to McConnell, the record of trial is legally insufficient 
to support the fimings of guilty and the sentence. 

. , Judge AciYocate • 

~ Judge Ad~ocate. 

~~ ~ge Advocate •
.? 

/..,. 
/ 
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SPJGQ - CM Z'/5792 lst·Ind 
APR 4 1945 

~q ASF, JAGO, Washington 25, D. c. . 

TO: 'The Secretary of War 

1. Herewith transmitted for your action under Article of War
so½, as amended by the act of ~ August 1937 (50 Stat. 724; · 10 u.s.c. 
1522) and the act of l .August 1942 (~6 Stat. 7.32), is the record of 
trial in the case of Private First Class ·Paul F. McConnell (3742~85), 
Battery B (attached to Headquarters Ba.t.tery), 748th Antiaircraft 
Artillery Oun ~ttallon1 together with the foregoing opinion of the 
Boa.rd of Review. 

2. I ccncur in the opinion of the Board of Review tla t tpe 
record of trial 1s legally insufficient to Sllpport the findings of 
guilty and the sentence as to ~Connell, and, for the reasons 
stated therein, reconmend that the findings of e;uilty and the 
sentence be vacated, and tlat all r~hts, privileges and property 
of which this accused has bean deprived by virtue of the fimings 
and sentence so vacated be restored • . 

3. Inclosed ·1s a form ot action suitable to carry into effect. 
these recamnendations, should such acti911 ~et with your appro,.ial. 

~ ~. ~--·.. ._; 

2 bla M!RCH C • CR.A.Mm 
l - Record of trial l&ljor General . 
~ - Form o:t acticn The Judge Advocate General 

(Findings o:t guilt7 and sentence as to McConnell vacated• 
. o.c.M.o. 160, JO Apr 1945) 



WAR DEPARTMENT 
.l.nQ' Service Forces 

In the Office of The Judge ldvocate General 
· Washington, D. o. 
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UNITED· STATES 

v. 

Second Lieutenant ROBERT 
E. HART (0-1183874), 
Field Artilleey. 

7TH HEADQUARTERS .AND HEADQUARTERS DEUCHMEN'l' 
SPECIAL TROOPS, FOURTH A.RMI 

Xrial by' G.O.M., convened at 
Camp Bowie, Texas, 16 January: 
1945. Dismissal, total for• 
feiturea and confinement, for 
one (1) year. · 

OPINION of' the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETH&.N, Judge .Advocates 

l. Th& Board ot Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge .Advocate General. 

. 2. The accused was tried upon the following Charges and Speciti• 
cations& 

CHARGE Ia Violation of the 61st Article ot War 

Specif'icationa· In that Second_ Lieutenant-Robert E. Hart, 
Service Batteey, 426th Armored Field Artilleey Bat
talion, did, at Camp Bowie, Texas, on or about 
25 December 1944, f'ail to repair at the f'ixed time 
to the properq appointed place, to wita 426th 
Armored Field Artillery- Battalion, Camp Bowie, Texas,. 
f'or guard duty as Of'f'icer of' the Day•. 

CHARGE IIa . Violation ot the 95th Article of' War 

Specification ls · (Finding of' not gui~ty). 

Specification 2: In that Second Lieutenant Robert E·. Hart, 
***,did, at.Camp Bowie, Texas, on or about 
24 December 1944, appear in a public plice, nameq, 
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Camp Bowie Officers' Club, wearing unauthorized 
Service Ribbons, to wit: Purple Heart, Silver 
Star, and Distinguished Service Cross. 

The accused pleaded not guilty to all Specifications and Charges but 
during the course of the trial changed his plea of not guilty to Speci
fication 2 of Charge II to guilty, without changing his plea to Charge 
II. He was found not guilty of Specification 1 of Charge II, and guilty 
of all other Charges and Specifications. No evidence of any previous 
conviction was introduced. He was sentenced to dismissal, total for
feitures and confinement for five years. The reviewing authority a;~ 
proved only so much of the sentence as provides for dismissal, total 
forfeitures and confinement for one year and forwarded the record of 
trial for action under Article of War 48. 

3. About a week prior to 24 December 1944 accused was notified 
by the adjutant of his battalion that he was to be Officer of the Day 
on that date (R. 7, 11). On 19 December 1944 there was posted on the 
bulletin board of accused's organization a duty roster to·the same ef
fect (R. 10; Pros. Ex. A). It was the obligation of each officer of 
the organization to read the roster daily and to certify that he had 
read it by initialing it (R. 7, 11). Accused's tour of duty on 24 
December ~ould begin at 1750 hours and continue until 1830 hours the 
next day. Accused did not report for duty as Officer of the Day on 
24 December 1944 at 1750 hours nor did he report to the Battalion Com~ 
mander or Battalion Adjutant at the conclusion of guard mount on that 
day as was required by a general order of his battalion (R. 12, 13, 26; 
Pros. Exs. c, G). The old Officer of the Day continued to act until 
relieved by the Battalion Adjutant at 1830 (R. 12, 13, 18, 27; Pros. 
Ex. G). · 

On the evening.of 24 December 1944 accused was seen at the 
Officers I Club on the post wearing two rows of "service ribbons", one 
of them being the service ribbon for the Purple Heart (R. 23). At 
2330 of the same evening accused reported to the adjutant at battalion 
headquarters for duty as Officer of the Day. He had no cap, his blouse 
was unbuttoned and unclean, his hair was unk;empt, and his bands and 
face were dirty. His speech was "thick", "he didn't have control of 
his walking," he staggered slightly, was hiccoughing and his breath 
"reeked" or liquor, . He was wearing the service ribbon for the Purple 
Heart, the Silver Star and. the Distinguished Service Cross in one row, 
togt,ther with three campaign ribbons in another row (R. 13,. 14). The 
adjutant told him that he had assumed accused's duties as Officer ot 
the Day and directed him to go to his "hut" and remain there. The next 

. morning the adjutant at the direction or accu~ed 1 s commanding ofricer 
searched accused's "hut". His blouse had no "bars" on it but two bars 
o~ ribbons were found in his footlocker. One or these bars consisted 
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of the service ribbons for the Purpl~ Heart, the Silver Star and 
the Distinguished Service Cross (R. 15, 16; Pros. Exs. D, E). The 
accused 1sW.D., A.G.O. Form No. 66-1 and his 201 file did not show 
that he was authorized to wear tbese ribbons (R. 16, 17, 22; Pros. 
Ex. F). , 

Accused's commanding officer.talked with him about 0745 
·on the morning of December 26 in his 11hut11 • When asked why he had 
not reported at the proper time as Officer of the Day accused replied 
he was in no £it condition to do so. 

4. Accused, after belng warned of his rights, elected to be 
sworn and testify. He stated that on the morning or 24 December he 
was visiting his brother in San Angelo, Texas, with the permission or 
his conunanding officer. He was driving an automobile which used butane 
instead or gasoline and was delayed because he had difficulty in find
ing a place where he could buy it. Consequently he had his brother 
telephone the headquarters or bis battalion and inform them he would be 
late. On the way from the 11 club11 to the 11battalion11 a spare tire £ell 
out or the trunk and in putting it back his bands became soiled and his 
blouse disarranged. He reported to the Battalion Adjutant at 2330 for 
duty as Officer or the Day. Ha has been in·the Army £our years and one 
month and has never been in any 11difficulty11 before this (R. 37-39). 

On cross-examination, accused testi.i'ied that he had expected 
to return from his visit to San Angelo about 1600 or 1630 because he 
was Officer of the Day and his tour of duty as such began at 1730 
(R. 39, 40). -- . 

Accused I s company commander, First Lieutenant Bankhead T. 
Davies, testified that he saw accused at the Officers' Club at Camp 
Bowie on 24 December about 2300 and that he was sober although he had 
been drinking. While there, accused ~at at the lieutenant's table £or 
ab,ut twenty minutes (R. 29-31). 

Over the objection or the prosecution the defense introduced 
the record or a 11 neuropsychiatric consultation" dated 3 January 1945 
signed by a captain or the ~i8dical Corps attached to the Neuropsychi
atric Section of the station hospital. Under the heading of "Opinion 
of consultant" this report indicated that accused had suffered a fracture 
of the skull in August 1938 with consequent dizzy spells at the rate of 
about once a month for the period of a year. These spells recurred in 
July 1943 when accused trained for liaison pilot and resulted in his 
being grounded. When he became battery commander in September 1944 
11 headaches, dizzy spells and poor memory" became worse and he became 
"very flustered and nervous.~ These symptoms are not the result of 
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"post traUJll8.tic cerebral syndrome, but due to nervousness following 
the injury." The report concluded with the doctor's "impression" 
that accused was suffering from "psychoneurosis, anxiety, moderate", 
with a statement that he did not believe accused was qualified for. 
combat duty, and with a recommendation that he be placed under ob
servation with a yiew toward reclassification (R. 33~ 34; Def. Ex. l) •. 

5. Without objection the prosecution introduced in evidence a 

"certificate" from the same doctor which stated that accused at the 

time of the alleged offenses was, as to the particular acts charged, 

able to distinguish right from wrong and adhere to the right, and that 

he was sufficiently sane to conduct and cooperate intelligently in his 

defense (R. 35; Pros. Ex. I). · 


The accused's commanding officer was called as a rebuttal 

witness and stated that accused did not have permission to visit 

San Angelo, Texas, on 23 December. Over the objection of the defense 

there was introduced in evidence an affidavit made by the witness on 

26 December in which accused is quoted as admitting that he was in 

San Angelo on 25 (sic) December without authority. 


6. The evidence clearly establishes and accused admits that he 
was scheduled to be Officer of the Day on 24 December 1944 and that 
his tour of duty began at 1750 hours. It is likewise undisputed that 
he did not report for this duty until 2330 hours on that day. The 
court was clearly warranted in disbelieving his uncorroborated testimony 
that he was unavoidably prevented from reporting at the proper time. 
While the Specification alleged that the accused failed to report as 

. Officer of the Day 11 on or about 25 December 1944" the evidence showed 
that he was supposed to report at 1750 hours on 24 December 1944. · How
ever, the accused was fully apprised of the offense with which he was 
charged and the variance was immaterial•. The record amply supports the 
findings of guilty of Charge I and its Specification. 

Specification 2 of Charge II alleged that accused wore the 
service ribbons for the Purple Heart, Silver Star and Distinguished 
Service Cross at the Camp Bowie Officers' Club without being authorized 
to do so. After the prosecution rested the accused changed his plea to 
this Specification from not guilty to guilty. Apparently through an 
oversight the accused did not alter his plea Qf not;' guilty to Charge II, 
which alleged a violation of Article of War 95. The prosecution's · 
evidence, however - which was uncontradicted. - fully sustained the 
finding of guilty of the Specification. Although accused testified, he 
did not seek to excuse his wearing of these ribbons as an alcoholic 
prank. This excuse, it ma;r be said, would not have been persuasive 
unless he also explained his possession of the ribbons. In view of. 
these facts the !inding,of guilty of a violation of Article of War 95 
was wa~anted (CM 261810, Kitchel, .3 Bull. JAG 422) and it is unneces
sary to·cons4.der the effect or accused's inconsistent pleas. · ., . 

4 



(161) 


7. The prosecution introduced "Rithout objection a "certificate'! 
of a medical officer (Pros. Ex. I) which in effect stated that accused 
was sane at the time of the commission of the offenses charged and at 
the time of the trial. This was error but accused was not prejudiced 
thereby. The evidence as to accused's mental condition introduced by 
defense - in itself hearsay - did not begin to raise a legal issue 
as to the sanity of accused or his responsibility for the acts charged1 
and such defense was at no time a factor in the case. Likewise, the 
introduction of the affidavit of accused's commanding officer {Pros. 
Ex. J) was not prejudicial error. At most it contradicted accused on 
a collateral point which had no real bearing on the main issue. 

8. War Department records show that accused is single and Z9 
years of age. He is a college graduate and after graduation worked 
as a supervisor of district managers for a chain grocery store. He 
enlisted in the National Guard in December 1940 and entered on active 
duty in the Federal service in February 1941. Following his gradua
tion from Field Artillery Officer Candidate School, Fort Sill, Oklahoma, 
he was commissioned a second lieutenant, A.rrrry of the United States, 
on 15 July 1943. · 

. . 

9. The court was legally constituted and had jurisdiction of_the 
person and the subject matter. No ~rrors injuriously affecting the 
substantial rights of the accused nere committed during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence, asap
proved by the reviewing authority, and to warrant confirmation of the 
sentence. The sentence imposed is authorized upon conviction of a 
violation of Article of \'lar 61. Dismissal is mandatory upon conviction 
of a violation of Article of War 95~ 

Judge Advocate. 

Judge Advocate. 
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SPJGH-CM 275842 1st Ind 
. 27_ MAR 1945 

Hq ASF,. JAGO, liashington 2S"; D. O. · 

TO: The Secretary of ·;iar 

l. Herewith transmitted for the action·or the President are the 
record or trial and the opinion of the Board or Review in the case of 
Second Lieutenant Robert E. Hart (0-1183874), ~ield Artillery. 

2. I concur in the.opinion of·the Board of Review that the record 
of trial is legally suf'ficien~ to support the findings of guilty and the 
sentence, as approved by the reviewing authority, and to warrant confirms~ 
tion of the sentence. I recommend that the sentence as approved by the 
reviewing authority be confirmed but that the forfeitures and confinement 
be remitted and that as thus modified the sentence be carried into execu
tion. 

• 

· 
I 

· 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. · 

. ~ ... Q......_QQ__.._...... 

3 Incls llYRON O. ORMER 
l. Record of trial 1.iajor General 
2. Dft ltr for sig S/il The Judge Advocate General 

3•. Form of action 


(Sentence as approved by reviewing authority' confirmed but forfeitures 
and confi~ement remitte~. o.c.u.o. 188, 9 Jun 19,4S) · · 
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W.A:8. DEPARTMENT 
Arm:, Service Forces 

In the Office of' The Jtdge Advocate General 
"iia.shington. D. c. (16'.3) 

SPJGX • CM 275928 

UNITED STATES ) 7TH HEADQUARTERS AND HEADQUARTERS DETACHMENT 
SPECIAL tROOPS. FOURTH ARMY· 

v. ~ 
) Trial by G.c.M.. convene~ at Camp 

First Lieutenant JOHN' w. ) Bowie• Texas, 18 Januazy 1945. 
HAGLER (0-111.3722),· Corps Dismissal. · 
of Engine era •. ~ 

---·----------------------~---OPilllON ot the BOL'IID OF REVI&J 
LYON. HEPBURN and H>YSE. Judge .Advocates. 

--------------------------.-...
1. The record. of' trial in the case ot the o.f'ficer named above bu 


been examined by the Boa.rd ot Review and the Boe.rd. submits this, ita 

opinion, to The Judge Advocate General. ·. . · 


- . 
2. The accused was tried upon the ·tollowing Charge and Specii'icatioms 

CHAR.GEi Violatiotl. ·of the 95th Article ot War~· 

Specification 11 . (Finding ot not guilty). . 

Specification 21 In that Fi.rat Lieutenant. John w. B'a.gler, attached 
unassigned Head.quarters 1162d Engineer Combat Group, then ol 
1475th Engineer Ma1.ntenanoe Compaey, did, at Camp Bowie, Texas, 
on or about l September 1944. while . on. duty• drink intoxica.ting 
liquor with enlisted men.· 

Specification 31 .In that First.Lieutenant Johll W. Hagler,•••, 
. did, at Ca.mp Bowie, Texas; on or about 20 September 1944, while 

on duty, drink intoxicating .liquor w:!th an _enlisted· man.. 

Spe_citica.tion· 4a (Finding of' not guilty). 

Specification 51 · (Fiming ot not guilty).· 

He plead.eel. .not guilty to the 01.arge and the Speciticationa. He was found 

not guilty of' Specifications 1, 4 and 6, but guilty of' the Charge and 

Speoif'icationa 2 and 3 except the word.a in Specification 2 "with enlisted. 

men.• ot the excepted words not guilty. No evidenoe wu introduced ot a.xi,y 

previous oonviotion. He was sentenced to be dismissed the HMice. The 


. reviewing author!ty' approved the aentenoe and forwarded the r eoord of' trial 
tor a.otion ·under Article ot War 48. · ' - · · 

3. The evidence tor the prosecution in aupport ot those apecifica

tiona ot which the accused was 1'ou:bd guilty' in whoie or in part may J>e 


. I . . . 
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summarized as followsa 


Sergeant Craven H. Crump testified that he had signed and sworn 
to a statement before the investigating officer, ll:ljor De Noya, which 
among other things set forth that 

11 0n or about 1 September 1944 at approximately 1400 hours, 
I saw Lt Hagler take a drink of whiskey from a whiskey bottle in 
t:1e orderly room. There were enlisted men present but I did not 
see them drinking with Lt Hagler.a 

11 0n or about ID September 1944 at approximately 1430 hours,. 
I saw Sergeant Y,-asa pour whiskey in a coke bottle a.nd Lt Hagler 
drink from the coke bottle. This incident occurred in the Company 
Supply Room.• 

. 
and that these statements were true as he actually saw the incidents described 
(R. 10). On cross-ex8Jllination the witness stated that the incident with the 

11coke11 bottle in .the supply room took place in July or August - he did not 
know the exact date (R. 12). The inoident in the orderl!• room took place 
in September (R. 13) when the witness went trere to sign out for a pass. 
The aooused had a bottle in his left hand while seated at a desk about 15 
to 20 feet from the witness (R. 16). 'Mlen asked if he knew what was in 
the bottle, he answered, •No, sir, I don't. •••I couldn't say it was 
whiskey but I don't think he would be drinking ooke out of a whiskey 
bottle tho." The witness was in the orderly room three or four minutes. 
Vfuen the accused took the drink he turned to his right and faced the wall 
a.nd then turned back again. There was a "coke 11 bottle on accused's desk 
at the time and he also took a drink out of it (R. 17). 

Sergeant James Huntley testified that he served e.s company runner 
under the accused who was his company commander from the latter part of 
August through September 1944, and that his duties required his presence 
in the company orderly room. On a few occasions he saw the accused drink
ing during duty hours in the orderly room (R. 27). Once he saw the accused 
take o. drink from a "coke11 bottle after mixing its contents with the oon
tents of a whiskey bottle.· ·,ihen this occurred there were present about 
five other enlisted men of whom one or two were also ~rinking similar 
mixtures. The witness stated that he saw the bottle and on several occa
si?ns smelled it (R. 28). 

4. In defense Private llarpel C. Johnson testified that he served as 
first sergeant under the accused as commanding officer during August, 
September and October 1944 and his duties kept him in the orderly room 
most of tm timeJ that he recalled the ocoasion described by Sergeant .. 
Crump in early September, but he did not remember seeing Sergeant· Crump: i: > 
in the room; and that the accused never drank.with enlisted·men to his 1c ,. ,,,. 

knowledge (R. 3~-40). !·,.<, ..2 1 ,.' ., :·;,, ,;:: : .:'. :,.~ , , ; · • 

, I:. '-; .';.. y .~.·,~: ...1,""'.'~ ·~-~l"J. \,:]·;;','•a:, l/,;·j.,.£~ /\-~J •: l', ~~" 

.,,: ;.., '"J·,~, '\.: ., ~ ~~.i:i·r,~':., ' .. :, ./'v·j .:~~.:... :,: ~E,,' 
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The accused elected to testify in his own-behalf. His ratings 

for performa.lice of military duties have been four "excellents II and one 

"superior• preceding 1 December 1944. He has always conducted himself 

as an officer and gentleman in the performance of his duties and had no 

blemish on his record until this trial (R. 46 ). He denied that he ever 

drank during duty hours in the orderly room with enlisted men (R. 47). 

On croaa-examination he was asked if lle ever drank with enlisted men in 

the supply roo.m. ·.He replied that he had given the Inspector General a 

statement that he ha.d had one drink in the supply room with e..n enlisted 

mai;i. On re-direct exa.Iilination in explanation of this testimony conce~. 

ing the one dr~nk in the supply room, the accused stated that on this 

particular occasion Sergeant Waasa had made a remark that some liquor 

he had tasted "funny11 or had a peculiar odd taste. Sergeant -ffassa 

poured soma of it in a coke bottle and asked the accused to taste it in 

order to give his opinion on what it tasted like. Accused sipped the 

liquor. It had a metallic taste. After he sipped the liquor he handed 

the coke bottle back to the Sergeant who poured ·the ~ontents back into 

the original bottle (R. 51-52). 


5. Specification 1 of the Charge,• of which the e.ccus ed was acquitted, 
charged him with gambling with enlisted men on 1 September 1944. The major 
portion of the tes'!.imoey of record dealt with that offense. The testimony 
pertaining to the Speci1':i.cations of which he was convicted was meager and 
disjointed. Specification 2 alleges that the accused did on or about 1 
September 1944 drink intoxicating liquor while on duty with enlisted men. 
The words ''with enlisted men11 were excepted from the f'indings. He was 
found not ~uilty of them. There were two witnesses called to prove this 
charge. It is impossible to ascertain from the record whether the two 
witnesses were testifying concerning the same episode. Crump was originally 
led into saying t~at it occurred at 1400 hours on 1 September 1944 (R. 10). 
La.tez:, he could ·.not fix the date o·ther than it was in September (R. 13). 

' He ;is.med no one··else as present. He could not say what the liquid was 
that he saw the accused drink. He described how the accused drank from 
the bottle with his back turned. 'i'fo.atever it -.:as that he drank came out 
of a bottle which he thought was a whiskey bottle. Huntley's testimoey 

_was-to the effect that at some time during September he saw the accused 
in the orderly room during duty hours take a drink out of a "coke 11 bottle 
after he had just mixed the previous contents of the "coke" bottle with 
the contents of a.whiskey bottle. He referred to the contents of the 
latter e.s whiskey. He based this opinion on the type of the bottle and 

·upon 	the faet that on 11several ocoasions he smelled it. 11 Suoh testimony 

as proof that the bottle's·contents was whiskey on the particular occasion 

he described is very unsatisfactory. He said that at the time there were 

five other enlisted men in the room of whom one or two W(,re also drinking 

a. mixture of 11 coke" and whiskey. He did not name Crump as being present. 
None of these enlbted men were called as a witness to corroborate him 
a ci_rcumstance which might indicate that they could not corroborate him. 

3 
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There was therefore no similarity in the stories of the two witnesses 
from whioh one 'could reasona.bly infer that they were telling a bout the 
same incident. The specification fixed the time a.son or about 1 
September 1944.· Specification 1 (of which the accused was found not 
guilty) fixed the time or the alleged gambling as ·on or about 1 September 
1944. Crump was the chief witness for the prosecution in support of that 
specification. Huntley's name does not appear as· a wi tnesa on the Charge 
Sheet. It appears therefore that Specification 2·was directed at the 
alleged conduct or the accused as described by Crump. This conclusion 
is further strengthened by th_e finding _or the court. By excepting the 
words "with enlisted men11 the court indicated that its finding of guiJ.;;;y 
was based upon Crump's testimony and not upon Huntiey's,·whose story in
cluded five other enlisted men as present. If such is the case, and so 
it would appear, then Huntley's testimony as proof or an occurrence that 
took place upon a different occasion was not properly admissible. It 
would have no probative value.to prove that the a.ccused took a drink or 
that the liquid that the accused drank in the presence of Crump was in
toxicating liquor upon that different occaaio~. · 

Crump I s testimony· could not sustain a conviction ·o_f the speci
fication as he could not sq what the liquid was that he saw the accused 
drink. Huntley's testimony of what took place upon other occasions did 
not add anything of a probative value on that point. Aa against this 
testimony the accused flatly denied that he ever drank any intoxicating 
liquor during duty hours with enlisted men. 

It should aiways be borne in mind that the burden of proof is 
on the prosecution.· Among the elements of the offenae charged required 
to be proved beyond any·rea1ona9le doubt was that the liquid which the 
accused dra.nk was intoxicating. The -proae,cution has failed to discharge 
this burden. The finding of guilty of Specification 2 cannot therefore 
be legally sustained. · 

The only evidence introduced by the prosecution in support of 
Specification 3 of Charge I was the testimony of Sergeant Craven H. Crump. 
Without showing any reason or justification for impeaching his own witness, 
the trial judge advocate proceeded to interrogate the witne11 about a 
statement ma.de by him to an investigating officer at a date prior to the 
trial, asking witness whether, 8.JI\Ong other things, he did not tell the in
vestigating officer that on or a.bout· 20 September 1944 at approximately 
1430 in the supply room he saw the accused drink frOlll a •coke• bottle after 
an enlisted man had poured some whiskey into i,.t•:· The Yitneas.replied in 
the affirmative. The witness likewise gave a:f'firmative responses to two 
further questions then submitted to him by the trial judge advocate, who 
asked him whether the "three statements" read to the witneaa were true 
and whether the witness actually saw the 11incidenta, a.a described in the 
statements, occur." This concluded the prosecution's oase in support ot 
Specification 3. 
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Suon a method of attempting to prove the commission of an offense 
is highly objectionable. The trial judge advocate, without legal justifi 
cation, wa.s in effect pe.t""..nitted to formulate the witness' testimony through 
the reading or a statement previously made by the witness, ·rollowed by an 
inquiry as to whether the statement was true and whether the witness ac
tually saw the incidents therein described occur. Since, however, defense 
counsel fe.iled to object to this method of leading the witness, the testimony 
thus given will have to be treated as properly admitted evidenoe. · It will 
be noted that on cross-examination this witness testified that while he 
could not fix the exact date, the incident, made the basis of this spec' 

. ficatioLL, occurred in the 11summer, July or August. n 

Neither the prosecution nor the defense questioned the witness 

as to the souroe of his knowledge that the liquid he alleged Sergeant -.-.·asa 

poured into th.e ucoke 11 bottle wa.s whis~ey, nor did the prosecution endeavor 

to prove that the resulting mixture in the "coke 11 bottle was intoxioating. 

Advancing the argument that there was a very definite doubt in his mind 

that anyt:u.ng had been proved by the testimony of the enlisted men who had 

been placed on the stand, when the prosecution rested defense counsel moved 

for a finding of not guilty of all specifications and charges. This motion 


· was denied by the court. iiben the accused subsequently took the stand a.s 
a witness in his own behalf, he was asked no questions concerning this specj
fication. Despite this fact, on cross-exa:!'.ination he was asked whether he 
ever drank with enlisted men in the supply room. No objection to this im.
proper question was raised by defense counsel. In reply accused declared 
that he had already stated in his statement to the Inspector General that 
he had taken one drink in the s~pply room, and explained the circumstances, 
as fully set forth in the surmna.ry of his testimon:y,under.which he took 
this single drink. tven if it may be assumed that the occasion describ6d 
by the accused is-the same as that described by the prosecution's witness, 
Crump, it will be observed that the accused in no place stated or admitted 
that the liquor which he drank was intoxicating. AS a matter of fact he 
did not state the nature of the liquor a~ all. Consequently the record is.~ 
devoid of any evidence that the liquor or liquid which accused drank or 
si?ped in the supply room was intoxicating. This is an essential eleu;nt 
of the charge, and in view of the failure of the prosecution to prove it, 
the finding ot guilty should net be sustained. It is not necessary. under 
this view, to consider the variance between the date alleged in the speci
fication and the date testified to by prosecution's witness on cross-exrunina
tion, but 1 t should be noted that while the 1ranual for Courts-J.artial (pp. 
237 and 238) permits considerable latitude in the use of the term "on or 
about,u a reasonable degree of definiteness should be required where time 
is so important an element as in a case or this type. It places an extra- .,. 
ordinary burden on an accused to require him to oocount for his actions on 
every day from 1 July 1944, under the charge that he drank intoxicating 
liquor with an enlisted man on or about 20 September 1944, not at any 
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designated place in Can~ Bowie but at Camp Bowie. 

6. ·ivar Department records show the accused to be 28 years a.nd 5 
months of age and single (divorced). His mQther and a son 5 years of 
a~e ~ppear to be dependents. He graduated from high school and for 
1-1/2 years attended a college for accountants. He was employed for 
three years as a junior accountant and four years as branch manager of 
a sales and service branch of a manufacturer of industrial engines. He 
entered active service from the Enlisted Reserve on 6 March 1941 and 
served until 26 October 1941 as a general mechanic in the Engineers. .He 
again entered active service on 2 November 1942 and served as an enlisted 
man until commissioned at Fort Belvoir, Virginia, as second lieutenant, 
Corps of Engineers, Army of the United States, on 12 ll.a.y 1943. On 28 
:March 1944 he was promoted to first lieutenant. 

7. T'ne court was legally constituted and had jurisdiction over the 
accused and the offenses. In the opinion of t.~e Board of Review the record 
of trial is not legally sufficient to support the findings of guilty of any 
of the charges or specifioations of which he was found guilty and not legally 
sufficient ·l;o support the sentence. 
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SPJGK • Cll 276928 

TOa CG. 7th Bl and Bl Det Sp Tr. Fourth~. Camp Barie, Tua.a 

1. In tm cue ot First Lieutenant John W. :Hagler (O-llU722 ), 
Corps ot Engineera • I concur in the fore going opinion ot the Board. ot 
Review holding the record of trial legally insufficient to 1upport the 
.findings of guilty and the a entence• and .for the reaaons stated thern.:. 
I recommend that the .findings or guilty and the 1entence be diaappro-ve4. 
You are adviaad tha.t the a.ction ot the Boa.rd ot Review and. the action 
ot The Judge .Advocate General ha.ve been taken in aoo.ordanoe with the 
prorlliona ot .Article ot War so½. and tha.t under the further pro'f'i.dona 
o.f tha.t Article a.nd. in acoorda.nce with the fourth note following the 
Article (J.Cll. 1928, p. 216) the record of trial i• returned tor your 
action upon the findings and sentence a.nd for such further aotion u 
you ma:y deem proper. · · 

\ 
2. When .oopies of the published order in this cue are tonrarded 

to this of.rice they should be accompa.nied by the foregoing holding and 
this indorseinent. For convenience of reference and to facilitate at 
taching copies ot the published order to the record in th11 cue, pleue 
place the file number of the record in braoketa at the end. ot tlle pub
lished order, a.a. tollon a 

(CM 275928). 
~ • ~-  _ ....,i.........._ 

l Inol MIROlT C. CRA>BR 
Record. ot trial Ml.jor General 

The Judge .A.d.Tooate Geur&l 
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WAR DEPARTMENT (171)A:rrrry' Service Forces · 
In the Office of' The Judge "Advocate General . 

Washington,~. c. 

SPJGN-cM 'Z'/5993 

16 MA~ 1945 
U N I T .E D S T A. T E S ) FOURTH A.IR FORCE 

. ~ v. Trial by G. c. M., convened at 
)· Hamilton Field, California, 24 


First Lieutenant GIENN A.. _January 1945. Dismissal., total 

MI'l'CHELL (0-572686), Air forfeitures and confinement £or 

Corps. five (5) years • .
l 

·---- 
OPINION of' the BOARD OF REVIEW' 

LIPSCOMB., 0 1CONNOR and MORGAN, Judge Advocates 
> M • 

-- ·-. -----
· l. The Board of Review ·has ·examined the record of trial in the 

, · case of the officer named above and submits this., its. opinion., to 
The -Judge Advocate General. 

2. The accused was tried upon the. following Charges and Specifi 
~ations: ~~ · 


CHARGE I: -Violation· ot the 61st Article .ot war. 

Specification: In that nrst Lieutenant Glenn· .A.. Mitchell., 
· AC., ,4nny Air Forces lll.strict Traffic Office No. 9., San 
. ·Francisco., Calii'omia., did w1thout proper leave absent 
· himse!lf'_. from his. proper station .at San Francisco., 
· California.,· from ·a\)out 10 November 1944., to· about 12· 
. :November 19,44.. · · 

1) It{. 

CHARGE ~x·,·: --"viol.i.tion" of the 96th Article ot war•.... .. ,. : .. ·. . ~ . 

Speciti.ca~~n"i · In.that~-F.l~1:1t Li.6Utenant Olemi A. ll:i.tchell., 
· · AC.,· .&.rrq'.Air Forces District Traffic Office No., 9., San . 

Francisco, Calii'ornia., did., at San Francisco., California, 
on ·or· about 10 Novenber_ 1944, without autho_rity, ·wrong"'.'· . 
tull,1' make· and use a Government ·Request For Transporta
tion, thereby:.wrongfulli procµring transportation from 

' ~ .:• .. . .,. 
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San Francisco, California, to Portlan:l, Ore3on, -and 
return at the expense of the United States of A.>nerica. 

CHARGE III: Violation of too 95th Article of War. 

Specification 1: In that First Lieutenant Glenn .a.. i1ii.tchell, 

AC, Arrey Air Forces District Traffic Office No. 9, Sail 


· Francisco, California, did, at San Francisco, California, 
on or about 9 Novembe~ 1944, wrongfully deceive Lieu
tenant Colonel William B. Freer by officially reporting 
to the said Lieutenant Colonel Wllliam B. Freer that he 
was to be admitted as a patient to the Oakland Ile61.onal 
Hospital, Oakland, California, on 9 November 1944, am 
would by reason thereof be absent from his official duties, 
which representation was then known by said First Lieu
tenant Glenn A. Mitchell to be false an:l untrue in that 
he then and there intended to proceed without authority 
to Portland, · Oregon. 

Specification 2: In that First Lieutena'lt Glenft A. Mitchell, 
AC, A.rrrw Air Forces District Traffic Office No. 9, San 
Francisco, California, having on 10 November 1944 wrong
f'ully used transportation fro~ San Fra1cisco, California, 
to Portland, Oregon, and return, furnished at the expense 
of the· United States of America, did, at San.Francisco, 
California, on or about 13 November 1944, with intent to 
deceive Lieutenant Colonel William B. Freer, officially 
state to the said Lieutenant Colonel William B. Freer 
that he· had on or about 10 November 1944 provided said 
transportation at his own expense from San Francisco, Calif 
ornia, to Port~and, Oregon, and return, which statement was 
then known by the said First Lieutenant Glenn A. Mitchell 
to be .:false and untrue. 

Accused pleaded.not guilty to, and was found guilty of, all Charges and 

Specifications except the. words flwithout authori ty11 in the Specification 

of Charge II. He was sentenced to be dismissed the service, to forfeit 

all pay and allov,ances due or to become due, and to be confined at hard 


, labor for five (5) years. The reviewing authority approved the sentence 
and forwarded the record of trial for action under ~ticle of War 48. 

,3. Evidence for the prosecution: Accused was serving as Adjutant 
. of Office No. 9, Traffic Division, A.rrrry Air Forces, San Francisco, California, 
in November, 1944. The function of this office was nto give technical 
advice to the various Air Forces" in an area consisting of most of 
California, Utah and Nevada (R• .31-.32). . 

Several officers on duty at this ·installati9n, including accused, 

had been authorized, when traveling on official duty within the district 


.:; ~
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covered by the office, to request the issuance of their temporary duty 
travel orders from Headquarters, Fourth Air Force,. San Francisco. When 
traveling outside the district, it vras necessary to procure orders from 
-,Tashiniton. Portland, Oregon, was outside the di.strict (R. 10-12, 32, 
38; Pros. Ex. 1). About 8 November 1944, Corporal r.obert S. Pollack, 
special orders clerk with the Fourth Air Force, received a telephone 
call from accused asking that orders be issued placing him on temporary 
duty at fortland, Oregon, on or about 9 November 1944 (R. 9, 11-12). 
Pursuant to the request Pollack cut the stencil, had it signed by the 
Adjutant General, made out a request form for mimeograph work by the 
Publication Section noting on the form that the orders were to be re
turned to his section for delivery, and had the orders 11 ru.n off" (R. 12). 
He did not remember 11for sure" when the orders were returned to him but 
11would say" it was between one and two o I clock in the a1·ternoon. Ac- . 
cused picked up the orders at about five o 1clock that afternoon {}~. 13, 20):. 
The orders read in part as follows: 

* 3/.· **** 
"Subject: TDY travel orders HQ FOURTH AF 


San Francisco, Calif 

To: 1 LT GLLNN A MITCH:SLL 0572636 AC 8 Nov 44. 


*** 
You will proceed o/a 9 Nov 44 fr San Francisco, Calif to 

Portland, Oregon on TDY, in connection with AAF Traffic 

activities, and upon compl will ret to your proper sta. 


Travel is directed by .commercial ap and/or mil ap, * * * 

*** *** * * *".(Pros. Ex. 2). 

Corporal Pollack testified he "couldn't swear right now that it 
was on the 8th of November" that accused requested the orders but based 
upon an examination of the work request forms for similar orders "it 
would be /jdi} o,,m conclusion" that the r~quest was made on 8 November 
(R. ll, 16). He could find only one work request fonn dated 9 November 
1944, on which it was noted that the completed orders were to be re
turned to ~s section for delivery, and that form r..elated to orders re
quested by "Colonel Freer". He found two such work request forms dated 
8 November (R. 14-15). Corporal Pollack admitted making a pre-trial 
statement to the ·effect that accused had requested the orders on the 
9th but asserted this statement was made before he had checked the work 
request forms (R. 16). Although the orders issued to accused were dated 
8 Nove~ber 1944, this was not necessarily the date they were issued be
cause "we have a habit in the office, if' they call in for the orders a 
day in advance we date them too same ·day:, but if it is the same day., we 
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will back date them". In other vrords •if the request came in on the 
9th and he was going to proceed on the 9th, we would date the order 
the 8th and have him proceed on the 9th" (rl. 13, 21; Ex. 2). 

Accused had talked to his commanding officer, Ueutenant 
Colonel 'William B. Freer,. previously on 3 November 1941+, concerning 
hospitalization for some r.tl.nor operations which accused needed. Shortly 
before noon on 9 Bovember 1944, Colonel Freer signed a letter, which 
accused prepared and presented, authorizing the accused to ·enter the 
Oakland Regional Hospital (R. 32-33; zx. 4). Accused left the office 
around one o I clock and between two-thirty and three o I clock secured 
reservations at the· United Air Ll.nes Office for a round-trip flight 
to Portland, Oregon, scheduled to depart at two forty-five o 1clock on 
the morning of 10 November and to return on 12 I{ovember. Accused 
was given a Class 11311 priority on the basis of his orders (R. 22-23, 
27, 34). He paid for tha round-trip ticket, which cost $53.20, by 
presenting a Government Transportation Request (R. 23, 30; Pros. Ex. 
3). He bad been issued a book of "Transportation Requests" at a pre
vious station and was authorized to sign and issue his own requests 
when traveling under official orders (R•. 38, 41; Pros. Ex. 6). Ac
cused had no official business at Portland and his trip there was 
unauthorized (R. 38). 

Information concerning accused's wµuthorizea jaunt having 
come to Colonel Freer•s attention he wired accused at his Portland home 
on 11 November as follows: 

"111iAT OtllERS COVER PORTLAND TfilP? YOU ARE Nar H.EGISTElliill 

OAKLAND HOSPITAL. f<2PORT BACK D.fa!EIIATELY. :r'Fb:C:R." (R. 34-35; Pros.Ex.5). 

Accused got in touch with Colonel Freer by telephone on 12 November and 
was ordered to report in the office on the follovring morning. When ac
cused came in on the morning of J3 November Colonel Freer said to him, 
"Lieutenant, I am afraid you are in a hell of a mess", and asked him for 
an explanation (R. 36, 41)_. Accused sta~ed that several things of great 
importance to him had happened in quick succession and that he had felt 
it necessary to make the trip. He admitted making the trip by plane on 
the basis of the orders he had the Fourth Air Force cut for him. Colonel 
Freer asked him if he had made the trip at his own expense and accused 
replied that he had paid cash in both directions (R. 36-37). 

1 Accused gave a s:i.ened statement to the investicating officer on 
6 January 1945, after having been advised of his rights under the 24th 
Article of Yiar (R. 50; Fros. Ex. 7). In this statement accused related 
that he was assigned to Colonel Freer•s office on 6 November 1944 and 
was shortly thereafter advised that he would probaoly be transferred 
to another command. Believing t.l-iat overseas service would ensue, he re
quested permission to enter the Oakland Hospital to obtain treatment for a 
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severe case of hemorrhoids from which he was suffering. Per:nission 
was granted by Colonel Freer in a letter dated 9 November. Accus~d 
called the.hospital between three and four o'clock that afternoun and 
it was sugcested to him by the party answering the :telephone that he 
withholci his entrance until Monday as most of the doctors woulci be 
away over the. weekend. Accused asserted he then conceived the idea 
of visiting his parents over the weekend. Since it was after banld.ng 
hours and he did not have sufficient cash to buy a ticket, he decided 
to use a Government Transportation Request and remit the cost of the 
trip to the· Finance Office upon his return. He called the Order Section 
of. the Fourth Air Force and requested orders be issued immediately 
authorizing travel to Portland and return. Shortly after five o 1 cloc'· 
he picked up the orders and went to the United Air Lines' office where 
he obtained plane reservations paying for his t5.cket vri.th a tra~sporta
tion request which he filled out. He left San Francisco at ten o'clock 
on the morning of 10 November, spent two days with his parents in 
Portland, and.returned about nine o 1clock on the evening of 11 November. 
He did not arise until noon on 12 November and it was almost four o'clock 
before he was able to eet in touch with Colonel Freer who told him to 
report at the office the following morning. Accused told Colonel Freer 
in the conversation the next morning that the trip to Portland was made 
at accused's own e>,..-pense. He !mew it would be found out that he had 
used government transportation but he wapted to enter the Regional Hospital 
first and have his operation. He intended tor eimburse the eovernment as 
soon as he was released fro~ the hospital. He entered the hospital and · 
spent about three weeks there. Colonel Freer visited him during that 
time and told him court-martial charges would be filed against him and 
therefore accused did not reimburse the goverrunent (Pros. Ex.?). 

4. Evidence for the defense: Accused, cognizant of his rights, 
made an unsworn statement in writing to the court (R. 59-63; Def. Ex. 
l).· He asserted that he was making an unsworn statement be~ause he had 
already given a sworn statement to tha inves.tigating officez· and because 
his physical condition would not permit his cross-examination as a wit
ness. He stated that he was 25 years old, had enlisted in the A;rmy 30 
January 1942., spent one year ~s a noncommissioned offi..cer., and was com-. 
missioned 20 January 1943. This was the first ti.IM he had been charged 
with an offense (R. 60., 62). He reiterated his previous statement tha~ 
he had no.intention of going to Portland at the time.he secured the 
letter of admission to the Oakland Regiona1 Hospital from Colonel Freer. 
However., after calling up the hospital and ascertaining fran •captain 
Kohlstrom" that it would 1be more convenient for the hospital if' he fac
cuse,£1 would enter on the following Monday morning he decided to go home · 
to Portland, because he previously had received word that his parents, 
after thirty-four years of married life., were contemplating diwrce. 
This news had left him very much upset~- He had around $200 in the bank 
(Def. Ex. B) and was well able to pay bis fare to Portland but .because 
it was after banking hours he used a. govenunent travel request intending• 
.to reimburse the govemment later•.· .It n.s;bis understanding t.hat he was 
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obligated "to account to the Finance Officer for tile TR's or for 
money in like arr.cunt" (rl. 61). ·shen talking to Colonel Freer on his 
return from tortland, accused intended to convey tbe idea that he 
would reimburse the =,overnment for the cost of the trip (R. 62). Ac
cused hac. no j_ntention of defrauding the ·.:overrunent and on 2.3 January 
1945 sent his check to ti1e :inance Office to cover the transportation 
costs {.{. 61-6.3; Lief. i::x. C). 

Captain Karl E. Kohlstrom of the Oakland ":er;ional Hospital 
testified that hl.s records showed that on 2 November 1944 he made a 
ciia:nosis of accused's condition anri advised a hemorrhoidectomy (R. 57). 
Captain Kohlstrom had no recollection of any telephone conversation 
with accused on 9 i·Jovember 1944 rezarding his admission to the hospi
tal (!:. 58). . 

Miss D:lsda Harrnnond, "secretary to the Transportation Officer 
at the Sheldon Building", where accused's office was located, testified 
she had dinner ~~th accused around six o'clock on the evening of 9 Nov
ember 1944 (L 52). He showed her a letter authorizing hj_s entrance 
into the Oakland Re;-;ional Hospital and told her tr.at· he had called the 
hospital but was requested to defer his entry unti 1 Honday (~-~. 52-54). 
After ci.nner she accompanied accused tQ his office, where he made out a 
travel request, and. then to the Palace notel where he picked up his 
plane tickets (R. 54) • 

. 5. The accused is charged with tm comr.ission of several offenses 
which are so closely connected from the standpoint of the applicable evi
dence that they will be consicered together. ·rhe Specification of Charre 
I alleges that accused was absent without leave from his station at San 
Francisco, California, from 10 tJovember to 12 November 1944, in-violation 
01· Article of War 61. The Specification of Chare;e II alleges that he 
wrongfully made and used a Government hequest for Transportation at San 
Francisco, 10 r;overnber 1944, thereby wrongfully procuring transr,ortation 
from San Francfsco to Portland, Orec;on, and return, at government expense, 
in"violation of Article of War 96. Finally, Specifications 1 and 2 of 
Charge III allege that accused made two false official. statements to 
lieutenant Colonel William B. Freer, in violation of Article of War 95. 

It is not disputed that accused left his station at San 
Francisco on 10 NovG!T'.ber 1944 without authority and went to visit his 
parents at Portland, Oregon. He had no official business there and 
the trip was made without the knowledge or consent of his superiors. 
His commanding officer next heard from him on the afternoon of 12 Novem
ber when accused, back in.San Francisco, reported to him by telephone. 
Althoup,h accused contended that his absence was prompted by a personal 
problem of most compelling urp;ency, namely, that his parents after .34 
years of marriaee had become estranged and were contemplating divorce, 
such a reason constitutes, of course, no legal defense to the offense 
of absence without leave. The Specification, Charge I, is accordingly 
sustained.. 
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It is likewise '\lndisputed that., on 9 November 1944, in buying 

a round-trip ticket for transportation by plane between San Francisco 

and Portlmd., at a cost of $53.20., accused made out and gave a Govern

ment Transportation Request in payment. The use of such a Transporta

tion Request., according to the testimony., was authorized only for travel 

under official orders. Although., in order to facilitate his unauthorized 

trip., accused had.procured the issuance of travel orders purporting to 


.	place him on temporary chlty at Portland., such orders were necessarily 
invalid and.clothed accused with no authority which might render legal 
the use of a Government Transportation Request. The use of the Trans
portation Request was., under the circumstances, wrongful and no intent 
on the part of accused, if any he had, to repay the Government the a:n0,mt 
he illegally obtained by its use., exonerates hi"ll of his offense. It may 
be seriously questioned., hovrever, that accused intended., at the time he 
used th'e Transportation Request,.to repay the Government the amount thereby 
obtained. In discussing the trip with his commanding officer on 13 Novem
ber 1944, accused made no statement that he intended to reimburse the 
Government., but on the contrary concealed the fact that he had used a 
Transportation Request and asserted that he had traveled at his own ex
pense. Furthermore., accused never did repay the Government until 23 Janu
ary 1945, just the day be-fore trial. Such actions on his part do not in
duce belief in his sincerity. The evidence is legally· sufficient to sus
tain findings of guilty of 1Vrongfully making and using a Government Trans
portation Request, in violation of Article of War 96. · 

The evidence is conflicting· on the question whether accused, at 
the time he represent~d to ·colonel Freer on 9 November 1944 that he ill
tended to enter the Oakland.Regional Hospital., in fact intended to go to 
Portland, Oregon, and intentionally deceived Colonel Freer~ Accused in
sists that the idea of vi.siting .Portland did not enter his mind until 
subsequent to his conversation with Colonel Freer when he called Captain 
Karl E. Kohlstrom of the hospital staff, who advised accused to defer 

·his entrance into the hospital for a few days. The evidence for ~he· 

prosecution., on the other hand, tends to establish that·on 8 November 

accused made a request of Headquarters., Fourth .Air Force, for temporary 

orders placing him on duty in Portland., thereby showing that he intended 

to visit Portland at the time he talked to Colonel Freer~ The orders 

subsequently published were dated 8 November lrhich, as the testimony 

showed., was indicative but not necessarily.determinative of the date of 


. issuance because or the practice ·of predating orders Qne ·dq in some in
. stances. However, the prosecution contends that the records of the Pub
lication Section of. that ,organization satisfactorily establish the issue 
date •.. It appears that. only one request for order:, o.t this character 
dated 9 Novanber could be .found and that request was shown to have been 
made by Colone1 Freer personally._ It is argued that· aooused' s request 
not having been made on 9 No'hm.ber, it. necessarily was made the day pre
ceding anc1 oonfirming this is the .fact that'the ·records of .the Publlca.... 
t~on Secti~ showecl- two such requests ·on 8·.Nwen:f>er~ ilthough this con

·:tention is not without its ·persuasive effect; it ·1s believed that i-t is .· 
insufficient to establish the. . date

: 
·of issuance beyond· a . reasonable· doubt .. 	 . . 
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and consequently Specification 1, ChargelII, w,uch alleges the 1Hi.kin~ uJ.
a false official statement by accused on 9 lJovember 1944 to Color.el ?reer 
i~ net sustained. 

Accused admits stating to Colonel freer on 13 November 1944, that 
he had made the trip to Portland at his own expense. Such statement was 
manifestly false because accused had used a Government Transportation 1.e
quest. Accused at the trial attempted to explain away the clear import of 
his ~.anguaga by asserting that, at the time he made the statement, he in
tended to reimburse the gove_rnment and that whe:1 he said. he made the trip 
at bis own expense he was consici.erin8 that ultimataly the trip vmulC:.. be at 
his ov;n expense. His explanation is ini,-;enious but not convincinE • :.:orc"ver, 
it is at variance with the explanation he eave the investigating officer 
earlier on 6 January 1945 to the effect that he had made the false statement 
because he was afraid that Colonel Freer woul<i not allow him to enter the 
hospital if he knew that accused had used a Government Transportation Re
quest. . The falsity· of this statement, vfrd.ch was of an official character, 
and the intent to cieceive are clearly establisheci. 'l'he iv;anual for Courts
i:.iartial · (par. 151) instances as a violation of Article of ~'far 95: "Know
ingly maki_ng a 'false official statement". 

6. Accused is about 25 years and 8 months of a~;e, navine J:,ecen born 
10 July 1919. •;1ar Lepartment records disclose that he is a native of 
Wisconsin but has resided principally in Washington and Oregon. After being 
graduated from the Grants Pass, Oregon, J-!igh School in 1936, he attended the 
Oreeon State College from 1936 to 1938 and the University of Oregon from 1940 
to 1941. His employment record discloses that he worked for a transportation 
company from 1939 to 1942 as an accountant and rate clerk and terminated his 
employment to enter the Army as an enlisted man on 7 Feb. 1942. He was pro
moted to the grade of sergeant on 4 April 1942 and, after being graduateG 
from officer candidate school, was commissioned a second lieutenant in the 
Army of the United States on 20 January 1943. His promotion to fl.rst lieu
tenant, Army of the United States, was announced on z=; July 1943. 

7. The court was legally constituted. No errors injuriously affect
ing the. substantial rights of the accused were conunitted during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
insufficient to support the findings of e;uilty of Specificc!,tion 1, Charge 
III, but lezally sufficient to support the other findings of guilty and 
the sentence and to warr2nt confirmation of the sentence. Disn~ssal is 
authorized upon conviction of a violn~ion of Article of War 61 and 96 1 
and is mandatory upon convict-Lon of a violation of Article of •,1ar 95. 
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SPJGN-CM Z1S993 1st Ind. 

Hq ASF, JAGO, Washington 25, D. c. un 21 · 
: · · ~ . IQIVI 1945 

TO: The Secretary .ot War 

1. Herewith transmitted tor· the action of' the President are 
the record of trlal and the opinion ot the ·Board ot Review ·1n the 
case ot First U.eutenant Glenn A. Mitchell (0-S72686), Air Corps. 

2. I ·concur in the opinion ot the Board of' Review that the 
raco:rd of' trial is legally insufficient to suppo.rt · the findings 
of guilty of _Specification l, Charge nI, but legally sufficient to 
support the other findings of' guilty and the sentence and to warrant 
confirmation thereof. I recommend that·the sentence be confirmed but 
that the forfeitures be remitted and the confinement at hard labor 
be reduced to one year, that the sentence as thus modified be ordered 
executed, and. that. the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, be des1,.gnated as the place of' confinement. 

3. Consideration has bemi given to ·letters and their inclosures 
in behalf of' the accused from his parents., Mr. and Mrs. ~· E. Mitche~, 
2612 N.E. 23rd Street., Portland 8,; Oregon( from Mrs. Genevieve Beaman; 
from Ivle F. Watt§., Chief', Forest Service., Department of.Agriculture; from 
Honorable Homer D. Angeil, James w. Mott and Harris Ellsworth., MEIIlbers of 
Congress; and Honorable Guy Cordon and-Wayne Morse.,.United States Senate • 

. 4. Inclosed are a drai't of' a letter tor your signature., trans
. mitting the record to the President for his action, and a i'orm of 

Executive action designed to carry into effect the foregoing recom
mendation, sh>uld such action meet with. approval. 

~, ~..,.o_.._.............. 
~ 

11 Incls .moN c. CRAMER 
Incl 1 - Record of trial Major General 
Incl 2 
Incl .3 

- D.:f't. ltr. £or sig. S/War 
- Fo:nn of' Executive action . 

The Judg~ Advocate General 

Incl 4 - 3 Ltrs. i'r. Hon. Guy Cordon w/incls. 
Incl 5 • Ltr. i'r~ Hon. Wayne Morse 
Incl 6 - 2 Ltrs. fr. Hon. Harris Ellsworth 
Incl 7 - Ltr. i'r. Hon. Homer D. Angell 
Incl 8 - Ltr. i'r. Hon. James w. Mott w/incls. 
Incl 9 - Ltr. i'r. G.E. Mitchell & I!mma Mitchell., 

· parents of accused. . · 
Incl 10- Ltr. fr•. G. E. ·:r.r1.tchell., father of accused. 
Incl ll- Ltr. fr. Ivle F. Watts :.. · 

(Finding of guilt;, ot Specification 1, Charge III, disapproved. 
Sentence coni'irmed bu.t forfeitures remitted and confinement · 
reduced to one year. o.0~11.9. 206, 11 Jun 194S) . · 

.. 
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. WAR DEPARTMENr 
Arsq Service Forces 

.. (18liID the ottice ot l'hB Judge Advocate General ... 
. . lraahington, D. C • 

. l 7 AP'( 1945 
SPJGQ - CK 276025 

HAMPl'ON ROlDS Pm1'. rR EMBARD.TION 
UNITED STATES ) !RMI SERVICE FCBCF8 · 

v. . 	 ~ ·. Mal b7 o.c.K., comenecl at 
Hampton Road.a Port: ot Embarka- 

J4ajor FRANK FARELLL. (0-477814)~ ~ tion, Nnport Newa, Virp.nia, 
Ar,q Exchange Service.· ,~. 26, 27, 28 Januaz"T i94S. Dia- . 

. 	 ) , lliaaal. · •· 

OPINION ot the BCllBD OF REVIEW' 

~, FREDERICK and BIF.RER; Jmge .ldvoca:tee. 


l. Thi record ot trial·in the cue· ot the ottieer naad above hall 
been exam1 ned b7 the Board ot ·Bevin, and the Board submits t.bia, i ta 
opinion, to The Judge. ,ldvooate Qa~al... · · · 

.. . 
2•. The accuaed waa tried vpon tm tollowiJJg Cbargee. and SpicU1- . , 

cat1ona1 

CHARGEa V1alat1011 ot t.b1I 96th Article ot wa:r. 
Spec1t.Lcaµon 11 ID that llajor Frank Farella, Poat·. : . 

Exchange ort1cer, Hampt~ i<)ada. Po.rt ot Dnbarka
tion, Newport News, V1rgin1a1 did, at Nnpart Bna, 
Virginia, on or about 22 Augut 1944, wrcmgtul.q .. 
sell to E. L. Tarr tar· the aua ot appraxillateq · .. 

. 12100.65, the following properv ot ta Bamptcm·. · · 
. Roada Pon ot Blllbarkation EE.change, •11 lmown bJ' :· · 
the 8&1.d )(aJor "Frank Farell& t~ be ot ta Tal.U \ 
ot about.t3465.6Sa abou.t S brons• ait li&htaJ ··· · 
about 1 dozen tlood lamp&J about 1 dOHD 2S(),,watt 
lightpoat l.ampaJ about 1 doHD Tapor-pro~ fiX- , 
tureaJ about 12,000 a- paper cupa; 10. SSJ about 

. 191000 No. 24 paper Jl'!ilk-eh,ab CvpBJ about as,·ooo 
ten-o~ Llq paper oupe I Bo. -10S'7J about 1221000 . 
eight-ounce paper hot CupllJ ~OU.t 33,000·lo.· 6 · . . , 

: . rolled re• paper pla~aJ abou.~ 7,000 Ho.~?'116 · · · 
· 	CCIM aoda,paper CllPBJ about; 30,000 hlip paper aouf.. 
ne oupa,··Bo. SSJ abbUt 10,000 paper. aOQttle oupa, 
Bo. 45J about 91000 PA.PU' aollttla ·OV18,.. lo. SOJ 
abol&t lS0,000 tiara• am. tJ.:r• dghb ( ,-,/e)·.

- • . ' . . ...... r . . 
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inch f'lat wood spoons; about 20.,000 fibre paper 
soup spoons; about 65,000 fibre paper T spoons; 
about 140.,000 paper salad forks; about 95,000 wood 
salad forks; about 41,500 ten and a quarter (1~) 
inch paper blue plates; about 60 rolls of' 6--1.nch 
paper plates; about 10 cases of' toilet tissue; about 
l40,000 wax bags; about 32,500 t110lve (12) ounce . 
paper cups; about 401 000 fibre coffee spoons; about 

· 	 40,000 No. 66 Vortex dishes; about 101 000 No. 65 Li~ 
dislEs; about 121 500 No. 67 Ili.xie cups; about 36 
Vertex holders with handles; about Z"/6 Vortex dish 
holders, and about 132 six (6) ounce Vortex holders. 

' 
Specification 21 (Finding of not guilty) 

Specification 31 (Finding or not guilty) 

The accused pleaded not guilty to tlE Charge and all Specit'J.catioru 

and lVaS found guilty of Specif'ication·1 of the Charge and of' the Charge, 

not guilty of Speci.f'ications 2 and 3 of' the Charge. He was sentenced to 

be dismissed the service. '!'be revieldng authority approved the sentence 

and forwarded the record of' trial pursuant to the provisions of the 48th 

Article of' war. 


3. The evidence far the prosecution was substantially as follows 1 

The accuaed was Post Exchange Ot'ficer in charge of the Hampton Roads 

Port of' Embarkation Exchange, Ne1'P()rt Newa, Virginia, fran· 27 June 1944 

(Ex. 32; R. 112) to 9 November 1944 (Ex. 33; R. 112). . 


Frank a. Ennis, llanager of the Frank a. Ennis Pa12r Canpany, o:t 
Norfolk, Virginia, llholesal.a commercial deal.er in paper products, testi 
fied that he received a telephone call :tran the accused abOU't 14 August 
1944 (R. 38), asking for information on cost prices of' certain merchandise. 
Mr. Ennis quoted the irices on various items called for by the accused. 
A day- or two later, the accused again telephoned and asked Ennis ,mat 
Emlis would pq for the merchandise. Ennis stated cost prices on such 
i tema as he cquld price 1n that manner. · On tm tollowing l,lcmdq, 2l 
August 1944 (R. 38, 41), or possib~ Tuesdq, 22 August (R. 49, 53), 
the accused called again am asked Ennis to cane c:Ner to the Post Ex
change warehouse in Newport News (R. 38, 47). C)l the ·first telephone 
ca.11, the accused did not propose either purchase or sale.· en the 
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second call, he proposed sale to Ennis (R. .38). In these two conver
sations, there 1188 no mention of Mr. Tarr, and Ennis believed.. that he 
was dealing 1twith the GoYernment altogether" (R. 54). In the; third· 
telephone ccnversation, on the day Ennis was asked to go to Ne:',rpart 
N811'S, he was told that he tt,ras to pq :Mr. Tarr• (R. 54). "Ennis had 
never met the accused nor Tarr in person (R• .38, .39). He met thsn both 
at tm Post Exchange warehouse, upon going there in response to the ac
oused•s request on or about 2l. August. It was there proposed that 
Ennis buy, tor cash, a lot of paper goods in the "AZ"8house. He was 
told that Tarr had bought the merchamise and that he would pay- Tarr 
(R• .38). They -.rent into the warehouse and picked out the items -which 
Ennis was to buy. This did not cover all the items there (R. .38, 39). 
Ennis made a list in pencil of the items and quantities 11bich he of~ 
1'ered to buy (Ex•. l2J R. .39), and stated the prices he would pq, -which 
were manu.facturer•s cost prices (R. 39). A duplicate list 118.S made in 
pencil upon which the Irices offered by Ennis 1'8re shown, totaled by 
Ennis at $3404..65 (Ex. l3; R. 41), and Ennis then am there told the ac
cused that he would pq those prices tor the goods listed, cash on de
livery at Ennis• place, am that Ennis would have it hauled. The ac
cused wanted it out or ~ warehouse that day, and would not agree to 
wa.1t ! or Ennis • trucks (R. 41), so Ennis called the Old Daninion Freight 
Line, who promised to move the merchandise the next dq, and did pick it 
up on Wednesdq, 2.3 August. The accused and Tarr agreed to this arrange
ment, and Tarr agreed to come to Norfolk, llbere Ennis was to pq him 1'or 
the goods on delivery (R. 42). Ennis was in the warehouse about three 
hours, 1n the section where the goods were stared !rem t,ro to two and 
a halt hours, and made an accurate count of what he was to buy-. The 
price figures -were agreed between Ennis and Tarr. The items listed 
11'8re those -which the accused said were for sale (R. 49). Tarr 'W8.S the 
seller, but ~ accused was not "just a bystander•. The accu.sed asked 
Ennis whJ' he could not ptq more !or one ·or two items (R. 50). Both the 
accused and Tarr were there, and Ennis dealt nth both (R. 51), but 
Ennis testified, "I believe I was taJking at least seventy-five percent 
o! the time to :Major Farella." (R. 54) 

(The merchamise selected by Ennis, as listed in Exhibits 12 and 
13, corresponds in items and quantities to the pafer, wood and f'ibre 
goods listed in Specification l of the Charge.) . 

Ennis further testi!ied that on 2.3 Augu.st he received a telephone 
call !ran the accused, advising that the Old Daninion Freight Line had 
started out "Id.th an open trailer and, upon being told that it 118B sprink
ling in Nor.tolk, the accused proposed to send a canvas cover after the 
truck, but missed it. The truck arrived nth its load of paper goods 

3 



(184) 


watersoaked and damaged. Ennis refused to accept the goods, and they 
were taken to the freight line •s warehouse, later to be sorted and· 
sal.vage reclai.IISd. An hour or two later, a covered truck, J;rmy olive 
drab color, brought another load, which was in good condition and "llhich 
Ennis accepted. Tarr accanpanied the latter truck (R. 42). Exhibit 14 
(R. 43) is a list or the goods on the second truck, which constituted a 
pa.rt of the paper goods purchased by Ennis at the Exchange 1rar:ehouse. 
The next dq Ennis went w1th Tarr to. the freight line Is warehouse and 
picked out and accepted the undamaged portion ot the f'irst load, listed 
in Exhibit lS (R. 45). Ennis mailed Tarr a check for $1338.77 for~ 
goods accepted £ran both loads (Ex. 16; R. 46). The remainder of' the 
goods purchased by Ennis, not shipped on either of' the two trucks on 
23 August, listed in Elchibit 17 (R. 47) was brought £ran the Exchange 
warehouse in Ennis• truck, £or Tihich goods Enriis mailed Tarr a cb3ck 
for $286.23, dated 31 .August 1944 (Ex. 18; R. 47). It was impossible 
to count what was shipped on the .freight. line truck,. due to water 
damage and breakage of cartons. No one knows what actually was shipped, 
but the figures on goods 'Which were to be shipped nre agreed upon at 
the Exchange warehouse by Tarr and Ennis of goods· that the accused 
said were for sale (R. 49). 

Frank Logan (R. SS), manager of the electrical department of' 
Noland Company, Newport News, Virginia (R. 56), testified that he re
ceived a telephone call £rem the accused, or someone llilo said that he 
was Major Farella. at the 'Exchange warehouse, proposing to sell sane 
electrical. goods. Logan -went to the warehouse, 1'here Tarr mt him 
and introduced him to Major Farella. Tb3 accused said that Tarr would 
shaw him the goods for sale (R. S6). Tarr did so, and Logan bought 
five or six bronze highwa;y lights, a.bout a dozen flood lamps, about a 
dozen vapor-proof .fixtures and sane 2S<>-watt bi-post lamps. Logan of
fered Tarr $50 for the lot. Tarr said that wa., satisfactory and tbs 
accused said to make the check to E. L. Tarr. Logan brought a truck 
to get the goods on 19 September and received them !'ram the warehouse
man, Loper, leaving a check for $50 'llith Loper, pqable to Tarr, as 
a.greed (R. 58; Ex. 19). Logan1s transaction was with Tarr, but at the 
instance of' the person en the telephone who said he was Major Farella 
(R. 59)•. .1t the warehouse., Tarr introduced Major Farella to Logan, 
in his _presence, as the person who had called Logan about the elec
trical goods (R. 60). 

Second Lieutenant Jack Smith, accounting officer for the Post Ex
change (R. 31), identified Exhibit 20 (R. 60) as the voucher covering 
tm paper goods rece!ved by the Exchange fran Fort Eustis Exchar18e. 
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Ernibit 20 consisted of the purchase order, dated 24 August 1944, in
itialed by the accused, the receiving report of Hampton Roads Port ot 
Enbarkation Exchange far the same merchandise, dated 24 August 1944, 
the itemized bill from Fort Eustis Exchange, dated 19 August 1944, 
and the voucher summarizing the merchandise in one item at $2521.35 
net payable to Fort Eustis Exchange, approved for pqment by the ac
cused, mid the check voucher for pa.yIOOnt, dated 23 August 1944 (R. 61). 
Ordinarily, a purchase order issued after the goods purchased~ been 
pa.id for would be marked •Confirmation Order•, which was not done in 
this case (R. 62). Tm receiving report, dated 24 August a.fter p~en1i 
23 August, was further unusual in that 1 t was typed, whereas such re
ports ordinarily were prepared in pencil upon actual check of the goods 
aa they were received. The 'Wi.tness did not kno,r metmr or not the re
cei"{in& report in Exhibit 20 was based upon actual check of the mer
chamise (R. 63). Exhibit 21 (R. 61-62) was an original warehouse in
voice of Hampton Roads Port ot Embarkation Exchange to E. Tarr, B1J18r, 
dated 23 .A.ugust 1944, for paper goods· listed tharein, delivered trc.m" 
the Exchange warehouse, billed at a net total of $2100.65. E. Tarr 
paid t.bat amount in cash to the accused in ths presence of the wit
ness and JJr. Hudson, Post En!hange office manager, on a date as to 
which the witness was not positive, but which be believed was Yond.61' 
or Tuesdq (R. 63, 65). Exhibit 22 (R. 64), a :Manager•s Consolidated 
Report,· prepared by the cashier, approved by the signatures of the ac
cused and Hudson., showed Ta.rr•s ~nt of $2100.65 as received by the 
Exchange on 20 August. It was not in !act received on .20 ,August, 'fibi.ch 
waa Sunday (R. 65). 

Thad A. Loper (R. 69) was manager ot the Exchange warehouse. He 
· testified that about the middle of August, 1944, a large lot of paper 
gooda and sane electrical fixtures and furnishings were received at 
tha "War8house !ran Fart Eustis. .A.t the direction o! the accused, the 
l'lhole shipnent 'WBB set aside, pending the arrival· of shipping papers, 
upon ro_ceipt of which receiving reports were made. No shipping papers 
were received on the electrical ·goods (R. 70). )lost ot this sbipnent 
was listed in the warehouse receiving report (Ex. 20; R. 60) 'Which, 
however, did not shaw the electrical goods (R. 69) and did not shOW' 
sane broken cartons of paper goods possib~ received in the shipnent 
(R. 77). The anitted items were regarded as •free goods", included 

in the lump purchase !rem Fort Eustis, but not invoiced nor inven

·toried 	(R. 74, 75). · The entire shipnent ,ras placed in the rear roan 
of the warehouse (R. 74), segregated from the pa.per goods already in 
the warehouse (R. 77). They were separated as to kinds on the floor 
(R. 74). Shortly thereafter, the accused went through the stock with 

Mr. Qu:iml, the Food SUpel"'!1sor, and w.:Lth his advice determined 1:rhat · 
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articles could be used by the Exchange (R. 74, 79). At the selection 
o£ the accused a part o£ the goods was put in regular stock to be re
tained by the Exchange, and a part was aet aside for eale (R. 74, '79). 
The stock was put 1n two piles according to that separation· (R. 74). 
Sane cups .trCJR. tbs Fort Eustis lot that could be used by the Exchange 
were put in stock in exchange !or some off-size cups taken tran stock · 
and put in ~ sale lot (R. 78-79). 

· A.bout 2l August, Mr. Ennis came to the warehouse and looked over 
the paper goods with the accused am ltr. Tarr. Tarr am Ennis made 
notations (R. 71). The witness, Loper, was informed that the paper 
goods not retained b;y the Exchange had been aold to Tarr. Exhibit 
21 (R. 62), a warehouse invoice to Tarr, dated 2J August 1944, was 
prepared by Mrs. McIntyre, a clerk, fran. a list furnished to her b7 
tha accused (R. 72, 7J). There was no pb;ysical. check made, to the 
witness• knowledge, ot the goods received frc:m Fort Eustis (R. 7J). 
The paper goods separately piled as sold to Tarr 118Ilt out of' the ware
house to Ennis Paper Compaey- in three trucks, first an Old Dclll1n1on 
truck, then a Post Exchange truck, both on 2J August, and third, a dq 
or two later, a truck sent by Mr. Ennis to get the balance. The three 
loads took the entire pile (R. 72, 78). Loper took no inventazT ot · 
lfbat went on the u-ucks to Ennis (R. 71). Later, in September, Mr. 
Tarr talked with somebody" on the phone about the electrical goods 
(R. 75) and Kr. Logan came to the wareho~e and bought the -electrical 
goods i'rcm Mr. Tarr tor Noland Can.pan;r. Thi accused am Tarr 1181'9 
there at that time. Logan re:t;urned several dqs later, got the elec
trical goods and left a check pqable to ,Tarr for 150, llhich Loper 
mailed to Tarr, as instructed (R. ?O, 7~, 71). . . 

Exhibit 24 (R. 80), original. bank deposit ticket, 1dent:U'1ed cy 
the bank cashier, showed a deposit to the credit ot the Exchmlge·on 
2J J.uguat 1944 ot $2100.65 1n currenc7, the only item.on the ticket. 
J. bank stamp on the ticket indicates that the deposit was made •a ' 

littla later than noon.11 (R. So); 


Qeorge 11'. Hmaon (R. 86), .Post Exchqe ottice manager at the 
time of the transaction, later employed 1n the eam& capacit)" at a 
new Post Exchange, testit'ied that although he eigned Emibit ·22, 
the consolidated report tor 20 .lugust 1944, the item ot $2100.65 
tran acccnm:ta receivable, which represents plllllent tor the paper 
goods sold to E. Tarr, was not in tact received on· that date (R. 86), 
but ,raa received on· 23 J.ugust. It ,ras paid b;y 'l'arr to the "llltness, 

· Hudson:, in currenc;y, in the presence ot the accuaed and Lieutenant 
Smith, and handed b;y Hudson to the ottice girl, betore noon. Later 
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on the same dq, according to his records;-. Hudson took the money to 

the bank and deposited it. On the same dq1 two shipnents ol pap!r 

goods lett the Exchange Warehouse b;y truck. 0le was ori. the Exchange 

truck (R. 87). 

On cross-exandnation, the witness, Hudson, admitted that he had 
been less positive or the date ot the ~nt in a previous statement; 
wherein he had indicated that it might have been received on 22 August, 
but atter exam1 rong ·his records am 1n vie,r ot the fact that the Elt
change was not ?'rmitted b;r regulations to keep such mone7 OV'ernight 
without a special guard, 1fflich was not procured, he fias the date as · · 
2J-.A.ugust (R. 87-90). Hudson explained his signing or the consolidated · 
report ! or 20 August (Ex. 22), •showing a p~nt item which was not re
ceived until 23 August, on the ground that the report was for the in
formation ot the Exchange Officer and that it was only important to 
get ·the items in b;y the end ot the month, and the;y -were too busy to 
check the report in detail until the end ot the month. His signature 
was not as a certificate, but just to show that he had seen tb9 repart 
(R. 87-88). A notation appearing on Elchibit 211 the warehouse invoice 

to Tarr, s&.l'ing •No Invoice necessary- as per Mr. Hudson•, was placed 

there at Hudson•e direction to· show th&t it would not be neceSBarJ' to 

type a biJUng invoice to Tarr, as-he had al.re~ paid cash (R. 102). 


·However, the 1d.tne s~ thought 1 t was custanary to supply an invoice to 
. a. civilian buying Go'V8rnment propercy (R. lOJ). . . 

Major Hora.ea o. Young, Inspector OeDeral.•s Department (R. 80)1 
had t•n a etatement (Ex. 25 for identification only) frcm the accused 
on 10 November 1944. 1n the course ot an inTestigation, Yherein the ac
cused had testified that th~re were a lot ot tree goods 1n the Fort Eust:1.,. 
transaction not shown on Exhibit 201 ·including extra paper towels, cups 
and toilet paper, ot llhich itema no receiving report was madeJ that the 
electrical goods were turned in w1th the paper gooda 1n the sale· to . 
Tarr; that no reoords 1'18re made ot the sale to Ennis because that was · 
a sale b;y Tarr; that Ennis came and exandned the paper goods on J.k>ndq, 
21 August, at Tarr•s request, .the accused being present, and that the 
accused did not know the exact figure that Ennis would pq because be 
•hadn•t gone dam to the quantity ot it" (R. 81-85). HoWever, the ac- · 
cuaed had. there.stated that he worked with Ennis Yhile Ennis made up 
his list, and checked ott'his (accuaed•s) sheet the quantities ttn 
were w1JJ1ng to 1st go•, and knew the items and quantities Ezmi.11 agreed 
to purchase and the prices he was ld.lllng to pq (R. 8S). The accuaed 
had denied that he knew that Ennis would pq $.3404.65 tor the paper 
goods,· and de!ended the sale to Tarr as profitable to the Exchmlge, 
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since Tarr paid $2100.65 tar part at the merchand1 ee, the whole of 

which had c08t the Exchange $2521.35 in the purchase .trca Fort Eustis 

Exchange, leaving the Exchange rema1n1ng good.a worth over '900 tor ita 

om ·use at a verr low cost. He' denied ~ knowledge at Ennis• list of 

i tams, qu.antities aDd prices (R. 120). · 


First Lieutenant Gehrad Sn;yder (R. 90), Field Representative, Jrrrr:f 
· Exch~e Service, Third Service Canmand, made a routine monthly audit at 

the Exchange on 15· 0ctober 1944. He returned .on 26 Octobez: am made an 
exanination at the request ot the Port Inspector General con:ern:ing the 
receipt and disposition ot certain paper products !rom Fort Eustis (R. 91). 
He prepared a work sheet (Ex. 26; R. 94), showing in corresponding columns 
the merchan:iise ·billed .t'ran Fort Eustis Exchange (Ex. 26, columns 2, 3, 4 
and 5), the mrchan:iise invoiced by Hampton Ro4ds Port o.t' ~arkation Ex
change aa sold to Tarr (Ex. 26, columns 6, 7 am 8), and the merchandise 
selected by Ennis far purchase (Ex. 26, columns 10, 11 and 12). Columrus 
9 aid. 13, appearing upon the .face o.f Exhibit 26, were baaed upon inf'ar
ma.tion received i'ran the Port Inspector General, not in evidence, and 
these two columns were stricken and not introduced in evideme, the 
court being imJtructed to disregard them (R. 95), and the document (Ex. 26) 
being marked accordingly. Column l, Exhibit 26, is a list of itsns on 41 
consecutively numbered lines, with no itEms entered on lines 31 and .34. 
Columns 2, 3, 4 and 5 extend the listed items as to (Col. 2) number ot 
units p1.elced per case (Col. 3), number of cases sold (Col. 4), J]:Jq Ex
change_ Service price per thousand or per case, as listed, and (Col. 5) 
total values, all based on Exhibit 20, the billing .t'rcm Fort Eustis Ex

. change (R. 92). Columns 6, 7 and 8, Exhibit 26, extend by items the 
number ot units sold, unit values and total values, all based on Exhibit 
21, the warehouse invoice on the sale to Tarr (R. 92) •. Col'IDilS 10, ll 
and: 12, Exhibit 26, extend by items the nimber ot 'Wlits, price ~r unit,. 
aDd total values, based on· Exhil>it 13, the llat made by Ennis o.f good.a 
selected by Ennis for his purchase at the Exchange Warehouse (R. 92). 
Tabulations showed tba total value ot goods selected by Ennis at $3404.65, 
the price paid to Fort Bwltis Exchange at $2521.35, am tm sale price to 
Tarr at $2100.65 (R. 94). The canputation showed substantial variations 
among the three lists. Certain items selected by Ennis, not billed fran. 
Fort Eustis or to Tarr, totaled $673.29. The witness did not exarn1ne to 
determine liletmr the transaction sh0'118d a profit to the· Exchange on the 
purchase from Fort Eustis and the sale to Tarr plus remaining inventory 
(R. 96). Certain i tans and quantities received from Fort Eustis did not 
go to Tarr, according to Exhibit 26 (R. 100-101). · · 

(Exhibit 26 sh01rs substantial variances in quantities listed by 
Ennis (per Ex. 13) !rom those invoiced to Tarr (per Ex. 21) on the items 
from tba Fort Eustis b1 JJ1 ng (per Ex. 20) which were invoiced to Tarr_.) 
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4. Far the defense., Major Walter B. Russell (R. 122), successor to 
the accused as Exchange Officer at Hampton Roads Port o£ Embarkation, 
formerly, and ~~hrough its liquidation., Exchange Officer at Fort Eustis., 
Virginia., tei:;tif'ied that he 11aS familiar with the circumstan::es o£ the 
sale of' paper goods and free goods from Fort l!.u.stis Exchange to Hampton 
Roads Port of Embarkation Exchange. Fort Eustis Exchange, in course 
o£ liquidation, had on hand a large amount of paper goods taken over 
in J~ fran Special Services. At least half o£ it was slow merchandise, 
difficult to sell. The post was practically liquidated., the Exchange · 
was required to take over the paper stock, 'Which it did not 'Wailt, at 
stated prices, and it proved to be their 11biggest headache" in liqui
dation (R. 122., 12.3). Major Baxter, Chief. of' Liquidation Section, 
Third Service Canmand (R. 126), was in charge of the disposal.. He 
made efforts to sell the paper stock elsewhere, to other Exchanges, 
1Vithout success. Beyers would take onli the more desirable portion 
and not the lot. Major Baxter called Headquarters, Third Service Com
mand., to obtain a.ithority to eell the lot to Hampton Roads Port of Em
barkation Exchange 1Vith authority to dispose o£ what that Exchange 
could not use. Major Baxter gave that authority to the accused, 1rho 
refused to take the lot otmrwise., an:l with persuasion., the accused 
took the paper goods o£f their hands. The only w,q that the accused 
would take it was with the authority to get rid o£ it any wq he could 
(:a. 12.3). .l Third Service Command directive stated a policy to hold 
inventories to a 60-dq su.,ply (Ex • .35; R. 124). Anotmr directed 
quick reduction of overstocks by sufficient reduction in prices to ef
fect their liquidation., but required prior approval. from Headquarters., 
Third Service Canmand, tor salee to civilian firms (Ex • .36; R. 124). 
Wit.mas was inforned by accused that such approval was granted ordi
narily in ll?'i.ting (R. 126), but llajor Baxter granted it orally, s¢ng 
to go ahead and sell tm goods to the accused and he, Major Baxter, 
would obtain approval. far the accused to sell them to anybody he want
ed to {R. 126). 111th authorit7 tran the Service Command, they could 
properly be eold to ~one af'ter Poet Exchanges had been contacted 
(R. 125.). This conversation occurred at Fort Eustis about 10 to 15 

August. Witness did not knatr llhether it was ever confixmed in 11rit 

. 1.ng (li. 126). A letter dated 22 A.ugust 1944, to the _accused, frcm 
Major (then Captain) .Baxter, for the Canmand (Ex. 39,; ..R. 127), author
ized reeal.e •to jobber" ot such of the prcxiucts purchased in the sale 
in question as could not be u.eed by Hampton Roads Port o£ Embarkation 
Exchange. A subeequent letter (Ex. 40; R. 128) dated 25 October 1944, 
tran Major Baxter, for the Canmand, to tm Commanding General, Hampton 
Roads Port o£ Embarkation, £or attention of the Port Inspector Qeneral, 
stated.a 

111. During liquidation of Fort Eustis Exchange, 

)(ajar Farella acquired a large asscrtmant o£ paper 
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products and paper fountain supplies, sold per In
closure No. l, hereto. These products were sold in 
one lump sun since Major Farrella represented to urxier
signed that his· Exchange had an acute need for the -.jor 
items thus acquired. Contact for bids frcm other Ex
changes revealed that they would purchase only the same 
badly- needed critical items, leaving a residue that 
would be difficult to dispose -o!.' Therefore, and_ nat
urally assuming that the transaction was in good faith, 
undersigned sold )(ajor Parrella all said products, and, 
acting under competent authority, gave. Major Farrell& 
permission to sell residue· ,!:!!!! _h!! Exchange ~~ 
use. It was thoroughly urxierstood by both parties at 
the time that such residue would be small and naninal 
in amount.• 

Exhibit 39 and Exhibit 40 both were admitted upon st.ipul.a~ion and with
out objection. 

l4ajor Russell further teatitied (R.· 123) that the paper goods in 
solid containers and in good condition were billed to Hampton Roads 
Port or Embarkation Exchange at J.rq Exchange Service prices, but that 
much of the merchandise waa 1n bad condition, obsolete, or unsuitable 
tor Poat Exchange use. Some 'ft8 water-damaged, some roach-infested, 
some 1n broken containers. or umesirable itema, the accused would 
say, "I won•t pay you £or that", and witness would say •All right, 

. 	 . throw. it away or giw it to salvage". They wound up putting it all 
. on_ the ·truck (R. 123). 

Lieutenant Smith,'Post Exchange Accounting Officer, was recalled 
tar the defense (R. 128). · The 1d.t.ness had made analyses from the 
books and records of the .Poat. hchange (R. ,129). Exhibit 41 (R. 130) 

- ehon the stock o! paper gooda. per inTentory- 23 J~ 1944, adds· the 
·· 	 total quant.1ties purcbaaed daring August, deducts transfers to branches 

and the items invoiced to Tarr, and camparea. the remaining book bal
ance w1 th the monthly inventory of 24 lugust 1944. The items invoiced 
to Tarr correspond to Exhibit 21. Tbs result verifies Exhibit 21 aa a 
true showing of the paper goods •sold to Tarr-and shipped out of the# 
warehouse for him" (R. 129), aa the 24 August inventory cqrresponds , 
with or exceeds the book balances so obtained/ with three minor ex
ceptions otherwise explained (R. 129; Ex. 41). (An inventory shortage 
of 2500 #85 Gem cups is explained by- the. obaenation that that size 
is used, .in the office and warehouse !or their own con.sumption (Ex. 41). 
Quinn gave one case of ~ souttle cups to Branch l/25 (Ex. 41)., Four . 
cases of 6-inch rolled platas were iHued to and used by Lieutenant 
Taddeo !or the Italian Service Unit (Ex. 41; R. 141).) 

10 



(191) 

Exhibit 42 {R. 130), prepared by Lieutenant Smith, shows by items, 
quantities and prices the gooda invoiced ·rran Fort Eustis, lists and 
ded~ts the goods invoiced to Tarr, and shawa the book balances i,emain
ing. Thia analysis shows net purchase cost of the goods !ran Fart 
Eustis at $2521.35; price received f'ran Tarr for the portion invoiced 
to him, $2100.65; residue in Poat Exchange inventory, $921.98. Deduct
ing the $921.98 value remaining f'ran the $2521.'.35 cost, the cost to 
the Post Exchange of the goods invoiced to Tarr was $1599.37, so the 
$2100.65· received !ran him sha,red a protit ot $501.28 to the Post Ex
change on the goods invoiced to Tarr (Ex. 42; R. 1.30). A b1JJ1ng 
e1Tor fran Fort Eustis, ,later discovered, reduced the rerna1 n1ng in
ventory value by $6.21 {R. 131). 

Lieutenant Smith.testified that, according to the records, the 
invoice to Tarr (Ex. 21, Ex. 41) actually reflected all the invoiced 
paper goods which could have been transferred to him {R. 1.30), and 
that Exhibit 12, the list of goods selected .tor purchase by Ennis, 
showed more mercbandiee than waa invoiced to Tarr {R. 1.31, 140). · In 
several instances, quantities shown on Exhibit 12 as selected b7 Ennis 
are substantia.l.ly in excess of 'What tbs books show the Exchange had. 
Ennis showed 5000 more Gem cups, 5000 more #55 souffle cups·, 4000 more . 
/150 s~tle cups, 12000 more #24 aem· cups, 20000 more fibre .torka, than 
the records show they had. There are other discrepancies, not clear 
to tm witness by reason of differences in nanenclature of t:te i tema 
{R. 1.31-134). The .Exchange had 225 cases, 1000 units to the eaae, of 
8-ounce hot cups - 74 cases in previous stock am 151 cases billed 
fran Fart Eustis. 16 cases were transferred to branches of the Ex
change and 110 cases 'Were invoiced to Tarr, leaving 99 cases· b~ok • 
balance. The J.uguat inventory showed 99 eases in fact on hand. 
Ennis• list (Ex. 12) showed 122 cases, which mmi>er could not in 
fact have been shipped to Erulis, or only 87 -eaaes would have remained 
on ham {R. )32). 

en cross-examination., Lieutenant Smith testified that his 
figures were entirel,y fran the Exchange records, and did not reflect 
&TY free goods not carried into those records {R. 1.36-lJS). So .tar 
as he knew, the goods from Fort Eustis were never pb;yaically inven
toried as a 1Vhole, nor 1Vere they tallied in peysically on arrival· 
(R. 1.38, 1.39). Inventory overages in six items, reflected in Ex
hibit 41, 'Where the August i.n'lentory showed excesses over the book 
balances, 110re largely explained by free goods fran Fort Eustis 
(R. 1.37). 111.tness did not knOIF 'Whether Eichibit 21 was in !act a 
canplete am accurate invoice of all the goods transferred to Tarr, 
but if it was not, then~ invoice HRPE Exchange ever sent out• 
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could be wrong (R. 137). The warehouse invoice (ordinarily) is pre
pared by checking what actually goes on the trucks (R. 138). 

The goods were received from Fort Eustis sane time before 24 
August. The receiving·register shows 22 August (R. 136, 138). Far 
at least four dqs before the inventory, begun the night of 23 August 
and canpleted on 24 August, the 'Witness,· Lieutenant Smith, was worried 
that the invoice would not be received frcm Fort Euatis before time 
far the inventor,y (R. 138). 

E. t. Tarr testif'ied for the. defense (R. 142). He ._is a travel-· . 
1ng wholesale shoe salesman b;y occupation (R. 142), but· his bU51ness 
is seasonal and 1n off times he buys and sells merchandise to retail 
ers (R. 151). He has no warehouse, but has storage space 1n h18 heme 
and,.: garage, or can rent storage (R. 156). He has known the accused 
!or two or three ;years.. ()l Sundq, 20 August 1944, the wife of the 
accused ,ras steyi.ng 1n T&?T's bane, 1n Riehmond, and the accused was 
visiting there. Tarr overheard the accused telephoning paper goods 
agents, trying to sell the paper goods, and a conversation ensued 
llherein Tarr proposed to bey the lot for himselt as an investment 

• 	 (R. ·151). The witness had never been in the paper goods business , 
and knell' little abcut it, but has learned a lot since (R. 146, 151). 
larr had made phone calls" to various drug stores and :fOUDd an in
terested· maricet (R. 151). His thought was to bring the gocxla to 
Richmond, stare ~ at his hane or rent storage, and sell them to 
drug stores 8Dd tountains (R. 156). The accused had figured that he 
had to get about $2100 for tb:t lot and the quantities and amOl.Ults. 
Tarr aid the accused agreed that Tarr would. b'U1' the lot at about 
$2100, subject to his inspection tlie next dq to determine :that the· 
goods were as represented (R. 146, l47, 151). The next dq, Korxlq, 
T&?T 'W8nt to the Post Exchange warehouse, where the accused had the 
ArJq' Exchange price lisui, and accepted :the goods at the agreed price 
(R. 146, 151). Tarr saw t.hat the bulk was greater than he had sup
posed and· the ccmdition. of' tbe packages not good enough for much trans
pcrtation. The accueed had no objection to Tarr selling the lot frcm 
the warehoase (R. 154). Tarr, not the accused, called ~s and in-
Tited him to come to the warehouse and look over the goods. Tm· ac
cwsed•i, secretar;y put the call through £ran the accwsed•s office. 
The accused had no interest other than to accommodate Tarr, permitting 
him to dispose of the goods 111.thou.t shipping them to Richmond (R. 146, 
151, 155). T~ ~d not use the name of' the accused except perhaps 
to sq that he 118.8 caU1ng f'rom the accused•s ot.fice (R. 157). Tarr 
was not present at &J:\Y time llben the accused called Ennis (R. 145). 
EMis came t~ the warehouse and made his count, which appeared to be 
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an exact count, at 'Which he spent fran J½ to 4½ .hours (R. 146). The 
only record made there was Ennis' pencil manorandum. Ennis went too 
fa.st for Tarr to keep up. Tarr•s deal with Ennis was to be completed 
at Ennis' warehouse on complete inventory to . .t'ollovr the check made at· 
the Exchange warehouse. Ennis called the Old Daninion Freight L1ne 
(R. 147). The greater portion of the goods le.t't the warehouse on an 
Old Dominion open truck, and was damaged by rain, so Ennis would not 
take it. Sane more o.t' the goods went on a .Post Eicchange truck, and 
Ennis was to send his truck for the rest (R. 147, 152). As it turned 
out, about hall the goods were damaged and rejected. Ennis paid .t'or 
the rest (R. 152). en Ennis• original count, he was to pq saDBthing 
like $3400 tor the lot, and Tarr would have made about $1300 on the 
deal i.t' the goods had checked in to Ennis according to that collllt. 
Tarr did realize between $2800 and $2900 !rem the goods, including 
what· Ennis :µi.id him am what he, Tarr, recovered fran the freight 
canpany. Tarr was quite pleased with his profit (R. 153)~ 

Tarr paid the Post Exchange $2100.65 in cash, not by check, on 
a date as tol'hich he was not certain (R. 153). He had no reason 
for peying it in cash. He does not us~ carry $2100 in cash · 
(R. 154). He had a checking account, but not .t'or that amount ot 
money (R. 157). 

Tarr first heard ot Ennis from the accused, when, in the office 
o.t' the accused, he asked if the accused lmew any paper canpanies or 
anyone else llho might buy the lot of paper goods there, so that Tarr 
would not have to ship 1t to Richmond {R. 153). 

Tarr i'urther testified that the electric goods were odds and 
ems thrown in on his deal with the accused to help satisfy Tarr on 
the price that the accused deman:ied far the lot of paper goods, as 
much o.t' the paper goods was damaged. Tarr thought that the electric 
goods might be salable, and cal.led Logan, whan he had never met, to 
cane and look at them. It was agreed that the .Post Exchange 'WOuld 
retain any o.t' the lot that it could use (R. 149). Logan came to 
the Post Exchange warehouse and Tarr went through the lot or electric 
goods 'Wi.th him. Logan said he would pay .$50 and Tarr ~aid "Sold•. 
Logan was to pick up the gooda and leave a check for Tarr. Tarr 
later received the check by mail (R. 150). 

· James Quinn, Food supervisor of the Post .Elccha.nge since 5. Augu.$t 
1944, at the request of the accused, went 1d.th the accused through 
tb.e lot of paper goods f'ran Fart Eustis to see·what the Exchange 
could use. At the time, about 15 to 18 August, they kept enough . 
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supplies for two or tJ:n:ee months normal use. The witness, Quinn, ad

vised the accused on what to keep and what the Poat Exchange had no 

use for. This inspection was first on a saturdey and then on Mond~ 

or Tuesdey (R. ·15s, 159). Though some Japer cups were priority 

merchandise (R. 124; Ex. 35), tha accused and the witness did not 

question priorities at the time, as witness had found from previous 

experience with Service Clubs, 'Whose use was canpa.rable to that of 

the Post Exchange, that supplies were obtainable on lower priority 


'than that exercised by the Exchange (R. 161-163). The entire lot 
of mercha.Ixlise was still on the floor. Items 'W8re not pointed out 
to Quinn. He looked O'l'er the entire stock (R. 162). 

Mr. Dinsmore (R. l.63), a b~r for a confectioner company, was 

asked by the accused 'Whether he would buy sane paper cups and other 

surplus items fran tha .Exchange, but did not buy, as tha accused 

wanted to sell tb3 entire lot and the witness did not want all of it. 

Witness had bought paper goods fran the Exchange under a previous Ex

change Officer (R. 163-164). 


Ida M. Smith (li. 165), Major Russeu·•s secretary at Fort Eustis, 
called several telephom numbers for tha accused about the middle of 
August in connection with liquidation o! the paper goods (R. 166). 
One call was to Frank Ennis (R. 166, 167). The calls 'Were to find 
out current prices on goods where inventory prices differed £ran list 
book prices (R.·166). Major Baxter said that if aey concern bought 
the merchandise, they would have to take the good with the bad (R. 167). 

The accused testified (R. 'i74). Attar one and a half years at 
college, he has engaged in the retail ioorcantile business sizx:e he 
was nineteen years old, with depa.r1:.m3nt stores, five years in Seattle 
and t1'8lve years in Portland. He was commissioned in tm Arm.y of the 
United States 12 June 1942. He served eighteen months at Camp It3e, 
Virginia, as clothing specialist, and four months at Indianto,m Gap, 
Pennsylvania, on special. duty. At his present station since Mey- 1944, 
he waa Assistant Exchange Officer to Z"/ June 1944, then Exchange Of
ficer to 9 November 1944, attar which ha was again Assistant Exchange 
Officer until relieved 22 Nov(Gber 1944 (R. 175, 176; Exs. 31, 32, 33). 
JJJ Exchange. Oi'!icer, he brought the Post Exchange operation from los
ing money to making profit at $5000 to $15 1 000 ·a month (R. 175). 

Arter a lot or telephoning and conversation, tm accused agreed 
1dth Major Baxter to take the Fort Eustis paper goods stock in perfect 
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_.,. 
condition at Army Exchange Service list prices less 10% lump sum 
discount and 2% cash discount, and the accused and Major Russell 
checked it on to a truck (R. 179). 11A lot" ot it was in bad con
dition, and that was thrown on the truck lVithout checking. The ac
cwsed told them he would not take that 111 thout permission to resell 
it, and had that permission frcm Major Baxter. Exhibit 20 shows the 
goods that were in good conditi.on. The tally-out made by the accw,ed 
and Major Russell was shown to Major Baxter, and the accused told 
Major Baxter that the broken lots, wet cartons,_ etc., were not tal 
lied but were put on the truck, and that the accused would not pay 
for them, and made sure that Major Baxter understood it. The elec• 
tric goods were thrown 1n w:Lthout charge. The accused could use 
the Christmas tree lights in December, and Major Russell said that 
if the accused did not take it they would have to throw it out to 
salvage. All of the goods acquired .fra:n Fort' Eustis were put in a 
back roan in a new section of the warehouse at the (Hampton Roads 
Port of Embarkation) Exchange, and the accused told lifr. Loper to 
segregate the different k:1nd8 as much as possible (R. 180). 

The accused and Loper went through the goods and checked those 
that were paid' .for to the accused•s tally, and saw that all nre 
there, including ·those not paid for. It was all in the warehouse_ 
by Saturdq, 19 August. The a.ccused and Quinn went over it at 
length on Saturdq afternoon, and then continued to go over it on 
Mohday (R. 181). en Saturdq afternoon, the accused worked with 
Quinn "laying things aside arid jotting down quantities, approximate 
quantities as close as I (could) get them" (R. 20.3). Quinn made .his 
rec0mlll3ndations on 'What the Exchange could use, and the accused .fol
lowed them generally. Accused wanted to use all they could of the 
goods, and he went through the entire stock with Quinn,. pointing 
out each item (R. 181). Not more than sixty deys supply is kept, 
as they cannot make a protit with large SUDl8 tied up in supplies. 
For that reason, the accused wanted the lot disposed ot be.fore in
ventory (R. 181). 

The accused had cal.led Ermis, along with othlr vendors of paper 
goods, fran Fort Eustis during tha middle of August., to .find out 

. prices on items not listed in the Array Exchange Service book - ob
solete items, etc., - 'When the accused contemplated bu;ying fran Fort 
Eustis Exchange. Major Baxter told him to verify the A.E.S prices. 
Accused did not call Ennis after the goods were brought to the ·Hampton 

· Roads warehouse. .Tarr called Ennis., which displeased the accused, 
because his deal with Tarr contemplated Tarr taking the goods to 
Richmond immediately and selling it to drug stores. Accused wanted 
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it out before inventocy"., to show a profit far A.ugust. He later found 
that was unnecessary., as the Exchange made $15000 that month (R. 182). 

The accused had tsl.ked 'With ·Dinsmore three ti.mas trying to sell 

the paper goods. The Exchange bought its candy !ran Dinsmore' s 

canpany and did a. lot of business 'With them. They had bought paper 

cups !'ran the Exchange before., um.er the accused•s predecessor. He had 

not considered selling to Ennis., though be did not know 19hy ha did not. 

,A.ccused tcok his .tile hane 1'ith him over Sundq, thinking to contact 

the l.atger jobbers in Richmond am vicinity, and there called them 

but could not reach the necessary men. Tarr asked what he was trying 

to do and expressed an interest in buying the paper goods. The ac

cused went aver his inventory with Tarra the list or items purchased 

and a notation with .re!'erence to the i'ree goods. The tree goods were 

not over 10% to 20% or the list, in quantity (R. 183). ()l SU1Xiq, 20 

August, it was agreed that Tarr would buy the paper goods., subject to 

his own inspection Monda_y morning., :Lt they were as the accused said 

they were. Tarr was not rosy at the time (R. 184). 


The accused•s recollection 1'a8 that Tarr paid !or the goods on 
22 August, not 23 August, in 1'hich be might be -wrong. The accused 
first saw Ennis at the warehouse on Tuesdq, 22 August, the dq be
fore the ~per goods 11ere shipped out. The accused told Tarr definite
ly that the goods had to be out or there before inventory 23 August. 
They got it out. Ennis tried to locate his truck and then called the 
Old Daninion Freight Lins, over the accused• s. phone {R. l84). Ennis 

· told the accused in Tarr•s presence that he would get the goods out 
at ten the next day', the 23rd. Accused told.him that must be done 1 
that they had to be out before inventory :Lt he had to put them out 
on the platf'orm (R. 185). · 

The accused sold to Tarr far $2100.65, am had nearly $1000 worth 
o!' paper cups, etc., ·le.t't that the Exchange could use. The Exchange made 
a profit on the deal, 'Which the accused had figured at about $449., but 
1lhicb turned out to be a lltt1e more. The electric goods 11ere tbrOffll 
in to Tarr attar 'Withdrawal o!' everything that the Post Exchange could 
use. Tarr expressed diseatis.raction with the condition or the paper 
goods and wanted the ~ice cut to $2000. Accused re!used to cut the 
lot price, but threw in the electrical goods instead. .A.ccuaed saw · 
Logan there talking with Tarr, and ,ras surprised that he got in with
out the accused's knc,w-ledge. I,ogan•s testimony that the accused called 
him is i'alse2 accused did not lmow Logan and had no interest in what 
Tarr did with the electrical. _goods (R. · 185-186). 
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, _ A lot of th3 quantities charged are in excess ot what the accused 
sold to Tarr (R. 189). A.ccused ttwould have no way of lmowillg what the 
value .of those paper goods weren, am. the charge that be lmew them to 
be of the value of $3465.65 is false (R. i88). There was no conspirac)" 
between the accused and Tarr, and no division of profits. "Never. That 
is definite.• TM accused acted with-an honest purpose, and not in col
lusion with Tarr (R. 189). 

Cross-examination elicited generally a 'repetition of the accused•s 
account of the transaction (R. 189-208). The accused called Ennis and 
other vendors about 14 or 15 AllgW!lt to find out prices on goods not 
listed in his book. After these discussions,· he lmew the values of 
the various items (R. 190, 191:, 196), bu~ not the amount nor approxi- · 
mat~ amount that Ennis 1r0uld pq. He first learned that at this trial, 
and he was nfaced 'Wi.th those charges11 by the Investigating Officer 
(R. 205). He had no conversation 'Wi.th Ennis about what Ennis would or 
would not do. "You would have to talk to Mr. Tarr about that.• Ac
cused was present in his office part of the dq Ennis was there, and 
was in the warehouse two or three times when Ennis and Tarr were go
ing over the goods. They asked him about quantities, not prices, ot 
some items (R. 19.3). Ennis• testimony that ?5% of his conversation 
was with the accused is false. "I don•t think Mr. Ennis could de
termim how much of the conversation he had with me there or I to 
him." That accused wanted higher prices on some items than Ennis in
dicated he would pay is also false (R. 194). If the accused said any
thing about prices, it was in response to some question Tarr asked 
co:ooerning the price list. >.ccused did not discuss ,1rices 1dth Ennis 
and Tarr, an:i was not then interested, as his deal was closed and he 
was getting res.ctr for inventor,y (R. 19?). 

Tarr might have got Ennis• name !ran accused•s •over-all con
. versationtt, or he could have got it 1n the phone book. Whan Tarr 

asked about dealers, accused gave him Harper's name, and Tarr men
tioned calJ1ng wager, other dealers. Accused had no reason to tell 
Tarr he had called Ennis when asking about prices, ~ did not do 
so (R. 198). 

The accused•s deal ldth Tarr was made on Sundq, 20 August, using 
the yellow sheet lists that the accused had made of the goods, based- on 
the price the Exchange had. paid to Fort Eust.1.s Exchange, ld.thout the 
discounts, subject to confirmat.1.on on insP3ction (R. 192, l'T/, 203). 
Not all the Fort E\wtis goods went to Tarra considerable was le!t over 
(R. 192). The electric and .tree goods were thrOl'lll in to close the dec!l, 
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after the Exchange had withdrawn all that had value to it. They cost 
tb3 Excha~e "not a nickeln (R. 194, 195, 204). The free goods were 
10% to 20% of tll:3 total (R. 205). The amount Tarr was to pay was 
agreed on Sun:iay. Accused returned to the Port Sunday night or Monday 
morning in his car. Tarr followed him by train and got there about 
noon "on or abou1t• Momay. The accused was not positive that Tarr 
came on Momay, but nwould state" it !fas 11onday (R. 204). Positively, 
Ennis came on Tuesdq (R. 197, 204), and the goods were shipped 
Wednesday (R. 204). Ennis 1. testimoey that he came on Monday is an 
error; He cama aver the day before he ordered his truck (R. 197). 
Accused contacted Ennis about 15 August, first talked 1Ci.th Tarr about 
the deal 20 August, Ennis came to the warehouse 22 August and the 
goods 1¥8re shipped 23 August. ~ccused nstill thinks• Tarr paid on 
22 August, in the morning (R. 196). It was definitely around ll:00 
or ll:30 llhen Tarr pa.id for the goods, and accused thinks it was on 
Tuesday, the 22d, before Ennis arrived.· It was paid to Mr. Hudson. 
Lieutenant Smith was there. Accused questioned whether the written 
authority to sell had come fran Major Baxter. Mrs. Keeler, his secre
tary, said the mail had not come, eo accused phoned Major Baxter and 
verified his authority to sell. Although Hudson testified that the 
money was paid on 23 August, the date of the bank deposit slip, Hudson 
had worked for the accused for a 'While and was asked to ·resign the serv
ice. Accused did not hanclle the mc\>,ey and was not certain of the date, 
which could have been TUesday or Wedmsday, but he thought it was 
Tuesday, before Ennis came aver,' and~if it is proved otherwise, he is. 
mistaken (R. 205). 

It is a mystery to accused hbw Tarr got between $2800 and $2900 
out of the goods sold to him. Accused does not know how that was ar
rived at. Ennis was the shipper and his figures were. used to collect 
11 that claim" (frcm the freight carrier) (R. 205). Accused had no idea 
what profit Tarr made except as Tarr stated in court that he got ttsane 
$2800, or 'Whatever it was", for the goods (R. 199). The warehouse 
records, checked by Lieutenant Smith, came out exactly right or show
ing overages - no shor~ o! stock - and goods can get out or the 

· warehouse only on those tally sheets (R. .205-206). The tree goods 
that went to Tarr had no value to the Exchange (R. 206). 

Accused was under no obligation to Tarr, financial or otherwise 
(R. 206). He had known Tarr in social relations for two or three 

years, and his wit'e had stqed in Tarr•s hane during confinement 

(R. 194), but the expense o£ her keep, fran M~ through August, 1188 

paid to Tarr by the accused by check early in September, when the ac
cused and his 'Wire moved to an apartment in Ne-wport News. Accused re
ceived none o! Tarr•s profits (R• .2o6; .2Cfl). 
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The deal with Tarr was hurried., to make inventory., but the accused · 
thinks he ma.de a good transaction., profitable to the Exch8I€e, and 
that his responsibility was i'uli'illed even though Tarr made an ad
ditional profit (R. 206). Accused vtould have made the sale to anybody 
who offered $2100.65 for a quick sale. He "J)1'obably wishes now (he) 
had done a lot of things different., but that was August and this is 
January ••• unfortunately for (the accused), Tarr made a quick turn
over at a profit probably above 'What (the accused) thought he could 
make. 11 (R. 197., 198). Accused acted in good faith., in a hard job., 
11doing three: things 11 Yd.th insufficient help. The Exchange is now 
doing halt .as much business., with. five of'.ficers' where. accused had 
only two., "and they have since been disposed of for more capable mm". 

5. A sul;istantial portion ot the record is composed ot testimony 
and exhibits.relating to the two Speci.t'ications ot the. Charge whereof 
the accused was acquitted. Discussion of that evidence is not perti
nent here, and reference to it is anitted, except to S'¥1 tor better 
understanding or the. case., that upon conflicting evidence the court 
found the accused not guilt7 of alleged wrong!ul dealings 1n two other 
transactions on behalf' of the Post Exchange with Tarr, in one ot which 
the Exchange paid Tarr $3015 for a stock ot militar,r clothing tor which 
Tarr had paid a clothing store $2541 in currency, nth evidence of cir
cumetances indicating that the purchase £ran the clothing store was 
initiated by the accused, and that the clothing mrchant thought he 
was selling to the Post Exchange in the first instance. However, it 
appeared that Tarr himself mq have been instrumental in the purchase. 
Both transactions involved in the two Spec1t'1cations mentioned oc
curred 1n September, 1944, after the transaction here concerned. 

6. The evidence clearly- 1:1stabl1shes that the accused, aa Post 
Exchange Officer, did, at. about the time and at the place specified., 
sell to E. L. Tarr tor $2100.65 substantially the lot of paper goods 
speci.t'ied, property ot the Fost ExchangeJ that Frank o. Ennis was then 
ready, w:IJJ1ng and able to pq $3404.65 for the same property, and 
that the accused included in the sale to Tarr, !or no additional con
sideration, substantial.]¥ the lot of electrical. goods specified, which 
were of the value or $50J a total value of $3454.65. · 

The term •paper goods• was uaed at the trial to refer to the lot 
or aerchandise 1n question, other than the electrical. items, and to 
include .the wood and tibre forks am spoons as well as the paper cups, 
plates, dishes, etc., a will be so ~d 1n this discussion. 

Whether tha sale to Tarr was wrongful, as specified, depends. upon 
considerations or good or bad taith, which must be deduced from the 
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circumstances. Primarily, it depem.s upon the knowledge by the ac
cused that he could ma.kB an expeditious sale of the merchandise in 
question at a higher price than that received from Tarr. Ii' he had 
only the ready and obvious means of lmawledge, lihich he did not exercise, 
it was neglect of dut;y. U he had that knowledge, it was fraud. The 
court was conrl.Dc·ed that he acted knowingly, and the record .fully. Su.8

tains that conclusion. 

At the invitation at the accused, as Fll.nis testified, or of Tarr 
caJJ1ng fran the office of the accused, as the accused and Tarr tbsti-. 
tied, Ennis came to the Post Exchange warehouse either on Mond.&¥, 2l 
August, or on Tuesd&¥, 22 August 1944, for the purpose of buying the 
lot of paper goods llhich 1r8S there for sale, .and concerning 'Which he 
had had such previous conversations with the' accused as to fix in his 
mind. the impression that he was dealing 'With the Post Exchange. There 
he first heard of Tarr, and met Tarr and the accused, and was told that 
Tarr ,ras the proposed seller. There, in the presence of Tarr and more 
or less in the presence of the accused, Ennis inspected and listed the 
lot of paper ·goods laid out for his inspection, llhich the accused said · 
was for sale.· The items and quantities counted by .Epnis were listed 
with his offered prices, and the total price computed tberefran at 
$3404.65. This was done upon. actual inspection of the lot offered for 
sale, and not with reference to any other or previous list or MJJ1ng. 
The lot consisted principally of a single lwnp shipnent of goods pur
chased about 15 -Augwst by the accused, as Post Exchange Officer, !rem 
the Fort Eustis Exchange in liquidation, whereof delivery had been 
made to the Hampton Roads Port of Eni:>arkation Exchange warehouse on 
or just before saturdq, 19 .lugllSt, but that shipnent from Fort Eustis · 
had been worked over on Saturday and :Monday at the direction· of the ac
cuseda portions thereof had been ldthdrawn frc:tn the lot and put in the 
warehouse stock for Exchange use, and some items fran the previous Ex
change stock had been put into the lot for sals. The lot offered for 
sale to Ennis was the result of that selection and distribution. It 
is fairly clear frcm all the evidence that the lot was segregated fran 
the ret&ined stock and shown to Ennis as ready for shipnent to the pur
chaser. Ennis agreed to bey it., Tarr to sell it. Efforts were made 
to get it shipped out that dq, but, trucks being then unavailable, 
it waa shipped out to Ennis on Jiednesday, 23 August. The lot was 
ehipped to Ennis in three trucks, ffllich collectively took all the 
goods which had been segregated in the warehouse for that purpose. 
These circumstances are sufficient to identify the lot shipped to 
Ennis with the lot listed by him for his purchase, which the accused 
said ns !or sale by Tarr to ·Ennis and llhich Tarr agreed to sell and 
Ennis agroed to buy. 
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The extent to which the accused participated in the negotiations 
at the warehouse between Tarr and Ennis was disputed, but that he did 
participate enough to have .full knowledge o.t llhat was going on, and 
that the agreement of sale "iras reached nth his .full approbation, is 
clearly established. According to Ennis, ·the accused was not only 
ac.tive, but took the leading part, in the negotiations, despite his 
assertion that Tarr ,ms the owner of. the goods. 

The lot of goods listed by Ennis exceeded substantially the list 
o.t goods billed !ran Fart Eustis, leas lri.thdrawal.s for Exchange stock 
as shown by other dispositions and by the subsequent warehouse in
ventory, am it exceeded substar.diial.ly the list of goods invoiced by 
the Exchange to Tarr, which generally reflected the Fort Eustis bill 
ing less ld.thdrawal.s for stock. :rhe. ready, obvious and admitted ex
planation of that· discrepancy is that the· shipnent from Fart Eustis 
included nfree goods", thr01fll in without charge· and lri.thout listing 
in the liquidation sale b7 the Fort Eustis Exchange, consisting of 
undetermined quantities and items which, the accused testified, con
s.tituted 10% to 20% of the total shipnent fran Fort Eustis. A .further 
explanation is that some items .fran former stock went into the lot for . 
the sale, in exchange far son...' of the Fort Eustis goods or otherwille, · 
'When the old Sl.Oe1: am the neo, shiP119nt 'Were worked over and segregated 
into lots for retention and £or sale. 

· The lot shipped to Ennis was the lot sold to Tarr. It waa handled 
throughout the Ennis-Tarr negotiations, at the direction of tbe accused, 
as a segregated mass, and disposed of as such at Tarr•s direction, .au
thorized by the accused. 

..In transit to Ennis, the lot o.t goods sold was. so damaged by ex
posure· to· the rain that the total of its component items became im
possible :o.t proar except by. evidence o.t observations prior to the de
struction of the part destroyed. That evidence, therefore, must de
termine Jdiat the accused sold to ~arr. 

The records ·of the Post Exchange 1'8re patently inadequate to iden
tify the lot of goods sold_ to Tarr or to Ennis. They ;dentified only 
the good.a for 11hich the Post Exchange ,raa' to pq the Fart Eustis Ex~ 
change, not the •tree good.a• included with 't.he shipnent. It does not 
appear when the· shipping list and invoice to the Post· Exchange· were 
received i'rcn Fort Eustis. They did not arrive lri.th the goods, as 
Loper wu instructed.. by the accused to hold. the shipnent segregated 
until their arrival. Lieutenant Smith 'RS apprehensive for some dqs 
that the list would not arrive before inventar;r, to begin on 23 August.· 
The goods were there on 19 August~ The tal.JJ'-out made. at Fort Eustis 
is dated 19 August and attached to the invoice dated 23 August. . :' . ' . 
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Admittedly and demonstrably., it did not list and was not intended to 
list the nfree goods", which as clearly were in fact in the shipment. 
The "receivill € report" and the 11purchase order" made at the Exchange., 
both dated 24 August., were mere typed reproductions, line for line., 
of the Fort Eustis bill., so far as the list of goods was concerned. 
On 24 August, the goods already were gone from the Exchange warehouse, 
and partly destroyed. The "warehouse invoice" to Tarr, dated 23 
August, was prepared by a clerk, Mrs. McIntyre., who did not testify., 
from a list furnished by the accused, who did not testify abqut that. 
On all the testimoey except that of the accused (who said he checked it 
in 111.th Loper, 1'hich Loper contradicted), the shipment frcm Fort Eustis 
was never tallied into the Exchange warehouse by any physical count or 
inventor.,. Adm1ttedly., the free goods never got on to Post Exchange 
stock records in any .t'orm, except insofar as what was left of them 
showed up thereatter as overages on the 24 August monthly inventory. 
On all the testimoey, the shipnent from the Post Exchange warehouse 
was never tallied out. The tally-out, which was ordinary practice 
on loading the trucks for shiµnent out of the warehouse, and which 
would have been made on shipnent of goods sold by the Exchall€e, was 
not made on the shipment of these goods, s.old by Tarr. 

It is significant that no lists purportill € to be prepared by the 
accused, whether ma.de on tally at Fort Eustis, check of the goods on 
arrival at Hampton Roads, survey 111th Quinn, or otherwise, ever found 
their wa::, into the' evidence. Lists of Post Exchange property made by 
the Exchange Officer should have been Post Exchange records. If the 
accused had lists of the proper.ty, as certainly he should have had 
and as he says he had when he made his deal with Tarr, they would 
have been informative in a case lihere the items and quantities sold 
were hotly at issue, and in which the accused, testifying at length,_ 
challenged the accuracy of the only other lists made of the entire 
property sold - th08e made by Ennis at the warehouse., Exhibits 12 
and lJ. 

The Ennis lists, 'Which the defense sought to discredit as list,. 
ing more merchandise than was there, were made by '.Ennis as an ex
perienced dealer in the commodities in question for the purpose of 
determirling what goods were there., as a basis for his Offll purchase 
of the lot. Certainly no rational inotive is suggested for him to 
ccmpute his offer to buy on more than b3 was to receive. These 
lists 1'8re, by the accused•s own testimony., accepted as the basis 
upon which the carrier•s liability was settled and discharged for 
that portion of the goods which was damaged or destroyed in transit. 
The acclll'acy of the Ennis lists is in part corroborated by the lists 
which Ennis made of the undamaged portion of the shipnent., 1'hich he 
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accepted and paid ;for by checks to Tarr. Exhibit 14 shows that Ennis 
received and paid for ten cases of toilet paper, though only two were 
billed f'ran Fort Eustis (Ex. 20)., and none invoiced to Tarr (Ex. 21). 
He got and paid for 411 500 blue plates, the number which he had listed 
at the warehouse, though oll'.cy 40.,000 were billed by Fort Eustis and 
invoiced to Tarr (Line 25 1 Ex. 26). He got one case o! 12-ounce, No. 
lZ7 cups, not billed £ran Fort Eustis, ot which six cases 118re in
voiced to Tarr and 13 cases listed by Ennis at the warehouse (Line 33., 
EX. 26), le got one case of -No. 76 cups, not billed £ran Fort Eustis 
nor invoiced to Tarr, out of 121 500 cups of that number listed by him 
at the warehouse (Line 38., Ex. 26). He got 10.,000 No. 65 dishes, 
which be had listad at the warehouse, but lVhich were not billed traa 
Fort Euatis nor invoiced to Tarr (Line 37., Ex. "26). For all of' these., 
he paid Tarr. Thus, -while the damage in transit destroyed the means 
~ identitication ot the shipnent to Ennis as a whole, and prevented 
f'ull corroboration of' quantities, enough· was lef't to justify credence 
in the Ennis lists as against the admittedly incomplete Post Exchange 
lists and "Warehouse invoice" to Tarr. Like Tennysonts Ulyssee and 
his band, "though much is taken, much abides", and that 1'hich does· 
abide tends t: ....,tbenticate the Ennis record of that which is gone. 
The court Yaa justaied in finding that the paper goods sold to Tarr 
by the ~cused were those listed by Ennis at the wa:-ehouse., which were 
those stated in Spea1fication l of' the Charge. 

The contention of the defense was that the sale to Tarr occurred 
.on Sund~, 20 .Lugust 1944. Pri_or to tha.t, the accused had diecussed 
prices with Ennis by telephone. The accused contended that he was 
merely getting information tor his guidance in the matter o! his pur
chase of the paper goods stock from Fort Eustis .Exchange, but Ennis 
testitied that the· accused, on a second call, had proposed to sell 
the goods to Ennis., and tha.t F,rmis quoted prices at which he would 
bw. The accused knew Ennis• prices. He had oll'.cy to apply them to 
quantities to know what Ennis would pa:y for the .goods he had to sell. 
()1 Sund~., 20 August, on the acoused•s 01fil testimoey., he had his tally" 
sheets made at Fort Eustis., 1'hich showed the goods billed :trcn there, 
though not the tree goods. The accused was an experienced merchant. 
He sqs that he and Loper went through the Fort Eustis goode on ar
rival., by saturdq 19 August, and checked those listed for p8iY]lent 
and smr that they all were there, though Loper stqe no such check 
was made to his knowledge. The accused began his exam1 nation ot the 
goods with Quinn on Saturdq atternoon, separating them into a lot 
to sell and the remainder to -keep, and he sa;ys tha.t he ·ltwent through 
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the entire stock with Mr. Quinn., pointing o_ut each item"., "laying 

things aside and jotting d01'Il quantities", and that they went over 

the stock •at length on Saturda;y"., though they "continued to go over 

it on Monda;r' (R. 181, 203). ()l his own testimon;r., he knew enough 

about quantities on Sunday., 20 August., to consider himsel.t' in position 

.to sell the lot to Tarr for $2100.65., ·and he had his •file• with him., 

:which he md Tarr used to determine quantities and agree upon that 


·. fixed price. The accused knew that his examination and separation of 
the stock 1lith Quinn was not yet completed., so., if aeything substantial 
remained for them to do., it was not yet determined how much of the · 
stock was to be retained for use and how much "WOuld be for sale. -Men 
engaged in a business transaction do not fix a definite price for an 
indefinite quantity of merchandise intended for resale, unless the 
buyer., at least., has some assurance that the quantity., though indef
inite., is sufficient to show a profit., at expected prices., over the 
price he is to pq. The only source of information to Tarr on Sunday., 
20 August, concerning quantities in the_ stock o~ paper goods in question., 
was the accused. Ther~ore, the accused then knew that the quantities 
he had for· sale nre enough to make Tarr an attractive proposition at 
$2100.65. Knowing that., and knaldng Ennis• prices., he knew that the 
lot was Jrorth ·kll.ore than $2100.65, and he either knew that Ennis would 
pay more or be kne1r hcnr to find out and did not care·. His testimony 
that he never thought Q! sel.llng to Ennis., attar getting Ennist prices., 
~n he tried and tailed to contact or to sell to other buj'ers., is 
thoroughly unwartcy of belief. Sanebody thought of Ennis promptly 
enough the next·dq, when Tarr was ready to sell the same goods fran 
the same place. The legitimate inference is that the accused and Tarr., 
on Sunday, 20 J.ugust., hatched their deal intending to sell to Ennis and 
knowing that the quantity of goods for sale., at Ennis, prices., would 
net a substanti&l. sm over tm $2100.65 1'hich Tarr was to pay to the 
Fost Exchange. The accused then knew that the quantity of merchantable 
•.tree goods• obtained in the Fort Elultis purchase., not appearing on 8Zf1" 
records wll.ees in llflllcranda of his am., 1f8.8 substantial, "Whether or not 
he knew their full. extent. It, contrary to expectations., . .Ennis would 
not bu;y-., there ..-u then nothing to bind Tarr to his purchase, and there 
never was until Tarr made his p~nt of $2100.65., atter Enni8 had 
agreed to bu;r the lot of goods and they 11ere shipped er ready to ship. · 

. '.I.be destruction at a portion at the goods by rain and water cumiage 
in transit wu., ot course., not contemplated. However., when Tarr made 
his p~nts to the Po.st Exchange., Ennis had agreed to bu;y- tbe entire 
lot of goods and .arranged £or their sh:l.pnent. Tm carrier was responsible. 
Tbe situation llUSt have ap:.;eared aa£e tor Tarr to pq the Exchange and 
show a completed sale to hill. That sale had to look complete to justify 
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payment of the expected ~3404.65 by Ennis to Tarr instead of to the 
Exchange, and the best v1ay to accomplish that appeararoe was to com
plete the saJ.e by payment. The choice of currency as the medium for 
p~ent of $2100.65, rather than the more customary medium of a bank 
creek., was an unusual and peculiar choice to business minds, but not 
to fraudulent minds. It is., in human experience., a common badge of 
fraud., because fraudulent minds work that vray. 

The fictitious entry of receipt of $2100.65 on the daily consoli 
dated report for Sunday., 20 August 1944, was unexcused and unextenuat
ed. Nobody had the effrontery to attempt to support it as true. Ad
mittedly., no such peyment was made to the Exchange before 22 August, 
after Ennis had agreed to buy the goods at $3404.65, and on the more 
convincing evidence it was not made until 23 August, when the goods 
were being shipped to Ennis. Then it was hustled to the bank in one 
single, separate-item deposit-not with any general lot of bank item~ 
in the ordinary day 1s business. The only purpose for entering a false 
record of pccyment on 20 August would be to create the false appearance 
that it was made at that time. The only purpose for creating that il 
lusion would be to fortify the appearance of a sale at that time. ThE 
need for such fortification would occur only to a mind conscious of 
impropriety, 01 _t, 1 east vulnerability, in the transaction involved. 
The inference is unescapable that no sa.le to Tarr intended by Tarr 
or the accused to be binding and conclusive was made on Sunday, 20 
August., though the two probably did plan at that time the profitable 
enterprise which ensued. The sale to Tarr was concluded after the 
agreemmt of sale from Tarr to Ennis., and was fictitious until then. 
It ~ould not have been concluded unless the agreement of sale from 
Tarr to Ennis had proceeded as plarmed, and had reached a point of 
apparent security. 

That the acts of the accused and Tarr were collusive is apparent 
fram the circumstances. The two were in close personal relations. 
The wife of the accused was living at the Tarr home., and did so £rem 
May through August. Tarr was a shoe salesman, never connected 'With 
the paper goods business, wholly without facilities or connections 
to justify any reasonable faith in the success of a speculation in 
such goods for sale on tbe open market. The vrospect of gain in 
the transaction lav7 in special information assuring a particular 
lllarket at a safe and attractive ll!a.rgin of profit. The accused was 
the person in position to have that information, so it is fair to 
conclude that he supplied it. His lmowledge belonged to the Post 
Exchange. 

25 
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No evidence,apart from suggestions reasonably arising from tha 
circumstances, indicates that tha accused derived personal profit 
i'ran. the transaction, nor is that alleged, nor is it necessary. The 
intentional diversion, by collusive and surreptitious dealings, on 
the part of a Post .Exchange Officer, of a part oi' the profit realized 
or inherent in a Post .Exchange transaction to the private profit of an 
individual is fraudulent and lll'ongi'ul, whether the person so enriched 
is tha officer himsel.£, by direct participation, or some friend or 
confederate i'ran lilose gain benefit to the officer ma;r redound ar ma;r 
be hoped i'or in sny 0£ tba countless forms known to human interre
lations. In either event the Post Exchange was entitled to that profit, 
and was .fraudulently deprived of it. 

Tha electrical goods came to the Post Exchange and went to Tarr 
as a minor adjunct to the principal lot of merchandise, merely adding 
their relatively small value to the bonanza otherwise passed to Tarr. 
The accused knew they "Were there, and either knew that they had value 
or, bent primarily on accomplishing profit to Tarr, did not care, and 
sold to Tarr without any effort to realize their value for the Exchange. 
Their sale to Tarr was imbued llith the vice of the general transaction, 
and was wrongful. Their identity 'With the electrical goods specified 
is established, and their value was established, wrler the circumstances, 
by their sale to Logan £or $50. 

The views above expressed dispose of the contentions made by the 

defense that the Specification in question !ailed to state an offense, 

and also that there was no at'firmative evidence of collusion by the 

accused 'With Tarr•. '.lhat the fraudulent diversion by a Post Exchange 

Officer or property o.r the Exchange in his custody and uooer his man

agement (Par. 20, AR 2lo-65, l June 1944) to the private benefit of 

an ir.dividual is an offense under Article or war 96 is too plain .tor· 


· discussion (CM 240018, Abele, 25 BR 331). · 

Far exactness, variances are noted between the value or $3465.65 
. specified and that of $.3454.65 proved., and between one doz.en •light- ' 
post• lamps specii'ied and one dozen "bi-post" lamps pr'1V8d, which 
would be proper subjects i'or exceptions a.rd substitutions, but are 
trivial, ·unsubstantial, and immaterial to the proper disposition o.r 
the case. · · 

7. The accu.eed at!icer 1s '5'/ years of age, married. War Depart
ment recClt'd.s show that, at the time of his entry upon active duty-, he had 
one son l2 years old. His 'testimony in4Lcates that he mq nc,,r have an
other in!ant child. He was born in New York, New York, of naturalized 
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Italian-born parentage, and christened Francisco Farella. He was grad
uated fran high school at Chehalis, Washington, in 1926, and thereafter 
had thre~ years o! college education at st. Martin's College, accord
ing to war Departmmt records, but one and a half years college accord
ing to. his· testimony at the trial. He was employed by Rhodes Depart
I11Qnt Store, at Seattle., Washington, fran 15 June 1925, according to 
-one statement in War Department records, and frcm Mey 1926, according 
to another, to January 1931, where he became a buyer and manager of 
the luggage departmmt. From January 1931 to Mey- 1942 he ,ras employed 
by Lipnan Jiolte & Co., a department store at Portland, Oregon, where 
he became merchandise manager and buyer for several departments, ad
vancing in salary !'rem $2300 annual.J..y to $8500 plus bonus. He entered 
the service .12 June 1942 upon temporary appointment as Captain, Arm:!' 
of the United States, assigned to the A;rrrry Exchange Servic,e. He was 
promoted to the grade· of Major 6 July 1943. He served, apparently 
very capably, as Assistant Exchange Officer at Camp ~e, Virginia, 
and in the same capacity and as Exchange Officer at Hanpton Roads Port 
of Embarkation. · At the age of 15, he enlisted in the Arrey in 1922 and 
served about ~ive months, when he was discharged upon the discovery 
that he was under- age and lacked parental consent for enlistment. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial. 
rights of the accused 11ere committed during the trial. The Board of 
Review is of the opinion that the record o! trial is legally sufficient 
to support the findings of guilty and the sentence. and to warrant con
fi:nnation of the sentence. Dismissal is authorized ~ conviction of 
violation o! .Article of War 96. · 

JIJ:!.ge Advocate. 
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SPJUQ-CM 276025 1st Ind 

Hq ASF, JAGO, Washington, 25, D. C. 
\ 

T01 The Secretary of War 4 JUN f94S' 

l. Pursuant to Exe~utive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action.the r~cord of trial 

and the opµiion of the Board of Review in the case of Major Frank 

Farella (Q..1~77814); Army Exchange Service. 


2. Upon trial by general court-martial this officer was found 
guilty of wrongfully selling, as Post Exchange Officer, certain described 
merchandise, property of the Post Exchange, for $2100.65, knowing the 
property to be of the value .of about $3465.65, in violation of Article 

. of War 96. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and·forwarded the record of trial for 
action under Article of War 48. 

J. A summary of the evidence may be found in the accompanying 
.opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the. findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that op:in1:........ 

A.s Post Exchange Officer in charge of the Hampton Roads Port 
. of Embarkation Exchange, Newport News, Virginia, abont 14 August 1944, 
the accused purchased for his Post Exchange a stock of paper goods, 
ccnsist:ing of paper cups, dishes, forks, spoons and other items, from 
the Fort Eustis, Virginia, Post Exchange, :1n liquidaticn, for the lump 
sum of $2521.35. This figure was reached as the total of agreed prices· 
according to Army Exchange Service lists, where applicable, and com
mercial information on wholesale costs otherwise, less discounts, for 
the items listed and billed by the Fort Eustis Exchange. A substantial 
amount of "free goods", of the sama character but regarded as less 
merchantable, was .:included in the. purchase at no additional charge and 
without listing or billing, together with a small lot of electrical goods 
similarly treated. The goods purchased were delivered on or before 
August 19, .1944 at the warehouse of the accused's Exchange. There, at 
the direction of the accused and under his supervision, the stock of 
similar type goods previously an hand in accused• s~Exchange and the 
newly,acquired stock were divided, one lot to be retained for the use 
of the Exchange and the other lot to be sold as surplus stock. The 
accused had obtainE!(i authorization to sell .to civilian jobbers such 
surplus portion or the stock as could not be used by his Exchange. He 
first obtained information by telephone irom one Frank G. Ennis, a 
commercial dealer in paper products, that bis would buy the stock 
which·was to be for sale, at certain. prices per unit which would yield . 
a substantial profit ov.er their cost. The accused then made a fraudulent 
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and collusive sale of the whole lot of these surplus goods to one E. L. 
Tarr, a personal friend, not engaged in any business of the nature here 
involved, and turned this lot of surplus goods for sale over to Tarr' s 
disposition, where they stood in the warehouse, for $2100.65. This 
price was paid in currency oy Tarr to the Post Exchange on; August 23, 
1944) after he and .Ennis, together with the accused, had inspected the 
lot at the warehouse, and &mis bad agreed to b1.iy it any pay for it at 
prices aggregating $3404.65, on which basis Tarr sold it to mnie where 
it stood. Tarr contributed no service of value to the transaction. 
The surplus electrical goods were' included in the lump sale to Tarr, 
who sold them to a· dealer !or an additicmal $50. The retention in stock 
by the Exchange of a portion of the goods bought in the Fort Eustis 

· liquidation en_abled the Exchange to show some profit on. the. transaction. 
Nevertheless, the circumstances in evidence establish beyond reasonable 
doubt that the sale to Tarr was Dade for the purpose, .and with the 
effect, of diverting a substantial partian of the profit realized in 
the Fort Eustis t.ransaction from the accused's Exchange to p.riNate in
dividual enrichment. Whether or not the accused perJSOll&lly shared in the 
plunder, the Post Exchange was entitled ·to that profit and _was fraudulent
ly deprived of it. The accused thus appears to be :unYOrthy of trust and 
of no i'urther value t.o the service. 

I recommend that the. sentence be confirmed and carried into 

execution. 


4. Inclosed is a form of acti-on designed to carry into execut!on 

the foregoing r~ommendation, Bhoul.d.it meet rlth your approval. 


2 !ncls MYROO C • CRA.\i:ER 
Record of trial Major General 
Form of action The Judge Advocate a·eneral ' 

(Sentence confirmed. G.C.M.O. 216, 13 Jun 1945) 
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1llR IltP1RTMENT 
Arrq Sernce Forces 

(211)In the ottice 	ot The Judge Advocate General 
Washi.nBtan, D.C. 

12 MM 1945SPJGQ CM 276032 

UNITED ST.l!'ES) 	 FORT IEWIS, \1lSHINGTCli 

v. 	 Trial. by o.c.K., c0llT9ned at Fort 
Lnis, Washington, 2 February 1945. 


Private ROY C. HOWELL Cont:lnement at bard labor tor one
l
(37406241), Prisoner.of ) . (1) month, and torteimre ot $18.00 

War Detachment, Service per month tor a like period• 


. Command Unit 1907. ~ 
OPINION o:t the BOlRD OF agvrn . 

ANDREWS, FREDERICK and BIERER, Judge Advocates 

l. The record o:t trial in the case of the soldier.named abcwe, 
having been examined in the Office ot The Judge Advocate General and 1here 
found legally insu:tticient to.'ISupport the :findings and sentence, has been 
examined by the Boar'.! of Review and the Board submits, this, its opinion, 
to '1'he Judge Advocate General. 

2. The accused ,vas tried upon the following Charge and Specification: 

CHlRGE: Violation of the 86th .Lrticle of War. 

Specification& In that Pvt. Roy c. Howell, PK detachment, SCU lW,1 
being on guard and posted as a sentinel at Fort Lewis, Washing
ton, on or about 19 January 1945, was round asleep upon his 
post. · 

He pleaded not gullty to the Charge am Specification. He was found not 

guilty ot the Charge, but guilty ot a violation of the. 96th ~ticle ot 

Tfar, and guilty o:t the Specification, except the word "sleeping", (sic) 

substituting therefor the word 11loitering11 ; or the excepted word not 

guilt\}", of the substituted word guilty. Evidence or one previous convic

ticn by special court,..martial for absence "Without leave for 13 days .in 

violation or Article of War 61 was introduced at the trial. He was sen

tenced to confinement at hard labor tor one month and forfeiture of $18 

per month for a like period. The reviewing authority approved the sen

tence and ordered it into execution, but suspended the execution of that 

portion thereof relating to confinement. The proceedings were published 

in General Court,-Martial Orders No. 45, Headquarters I!'ort Lewis, Fort 

Lewis, Washington, 12 February 1945 • 


. 3. 1iie evidence for the prosecution shows that accused, while on 

duty as a guard on 19 _January 1945, in a guard tower outside the main 

gate of the stockade at the Prisoner of War Camp, .Fort Lewis, Wa!'hington, 
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was discovered by the Officer of the Day, at about 2:20 a.m., sitting on 
a table in a stooped position. His head was hanging low and he was 

snoring~ The Officer of the Day called his driver, who also climbed the 

tower and ·observed accused. Accused awoke about a minute later, and 

admitted he was asleep. His carbine was lying on the table about six 

inches from his body (R. 10-26). 


The accused testified that a few minutes before the Officer o.f 
the Day came to the tower, he sat down on the table to rest because or a 
swollen testicle which pained him when he- stood for long periods of ti.pie. 
The next thing he lmew, the Officer of the Day cam!? up-into the tower, 
walked tO?Jard accused and said "I have got you". Accused replied, "Yes, 
you have". Accused's rifle was across his lap when the Officer o.f the 
Day came in. He had permission :from the Corporal of the Guard to sit 
down, and there were no orders which required him to stand llhile on guard 
(R. 26-42). 	 . 

4.. No useful purpose would be served in discussing the evidence, 

since the action of the court upon the findings necessitates a holding 

that the record is legally insufficient to support the findings and sm

tence. After the court had found the accused not guilty of the offense 

of sleeping on post in violation of Article of War 86, a :finding o.f 

guiliv" of the 01:ense of loitering on post in violation of Article of 

War 96 was clearly unauthorized. Under the Manual for Courts-Martial, 

in order for the, court by exceptions and substittitions legally to find 

accuse~ guilty of loitering on po~t, such offense must be "~ecessari!J' 

included" in the offense of sleeping on post, as charged. he court is 

not authorized to make substitutions in a specification when the nature 

or identityr ot the offense charged is..il.ereby changed (IDM, 1928, par. 

?Sg). The offense of loitering :m post is not included within that ot 


· 	sleeping on post, but is a separate and distinct offense (CM 126321 (1919); 
Dig. Op. JAG, 1912-40, sec. 444(2).) 

s. The accused is 22 years or age and was inducted 23· December 1942 
at Jefferson Barracks, Missouri. · 

6. · For the reason stated the Board of Review is of the opinion that 
the record of trial is not legallJ" sufficient to 1rupport the .findings of 
guiliv" Qr the sentence. 

~R.~eAdvocate 
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SPJlQ - CK 27(()32 1st Ind 
. MAR 131945 

Hq ASF, JAGO, Washington 25, D. c. 

'1'01 ~ Secretary of 'Dr 

l. Herewith transmitted for :,our action under Article of War 

so½, aa amended b7·the act of a> A.uguat 1937 (SO Stat. 72.l+J 10 u.s.c. 

1522) and the act of 1 August 1942 (56 Stat. 732), 1a the record ot 


. trial 1n the case of Private ROT c. HoW8ll (37406241), Prisoner of 
war Detachment, Service Conmand Unit 1907, Fort Leid.a, \11.shington, 
together with the foregoing opinim of the Boa.rd of Revin. 

2. I ccncur in the opinion of the Board o.t Review that the 

record of trial is legalq inauffi.cient to mpport the findings of 

gallt7 and the sentence, and, for the reasons stated therein, 

recommend that the findings of guilty- &Di the sentence be T&cated, 

and that all rights, privileges and property of 'Which. the accused 

baa been deprived b7 virtue of the :tLmillga and sentence ao ftc&ted 

be restored. · 


. · 3. Inclosed 1s a form o:t action suitable to car'q into effect 

these raco1111un:iat1ons, should such action meet with your approval. 


c:... ~- • - .... 

2 Incle MIRON C • CRAMER 

l - Record of trial !lajor General 

2 - Fo:nn ot action h Judge Advocate General 


(~1nd1ngs of guilty and sentence vacated. o.c.M.o. 104, 26 Mar 1945) 





W.ll DEf'JR'fliEN't (215)!rm., Service Forces 

In the Office uf The Jwi&• Uvocate General 


Washington, D. c. 


SPJQ'fl-CK 276203 

,1111I!ED ST.l'l'ES 

Secom L1e11tenant STJJIIEI 
D. ULIER (0-'775212), ilr 
Corpa. 

5 APR 1945 

%rial by' G.O.M., connnN at 
Walla Walla U'll1' .lir Field, 
Waallington, 3 Februa17 1945. 
Dialliasal. 

OPDIOJl ~ the BOlRD OF HZVIEI 
UPPY, O&vem,t, and mvBTH&H, .Tulip Mvooate• 

1.- The Board of Reri.ew baa examined tlle record ot trial ill the•••~the ottioer named abon and sublllita this, its opinion, to The 
J11dge Mvocate General. 

2. The accused was tried upon the following Charges and Speciti 
oation.sa 

CHlRQI Ia Violation ot the 95tb Article of War 

Speo1tioat1on1 In ·that Secom Lieutenant S1'DIEY D. W.AIDR, 
Squadron r, 423rd Ara;, .l1r Forces Ba•• Unit, waa,. on or 
about lS Deoeaber 1944, in a public plaCM, to wit, on 
the etreeta ot Walla Walla, Washington, drunk and dis
orderly' while in uniform.. 

ClllR(Z II1 Violation of the 68tll .l.rticla of War 

Speo1ticat101u In that Second LieuteDa11t SU?fmY D. lU.LIER,
* * *, being engaged in a disorder among persons aubjeot 
to 111.1:Uar., law, and haring been orderetl into arrest by' 
IIU1t&17 Policeman Corporal Freel w. Cooke, did, at Walla 
.Walla, Washington, on or about 15 December 1944, d.o . 
Tiolence to the Mid. Corporal Ired W. Coote, b,y fighting 
and kickiDg the eaid Co~oral heel w. Cooke. 
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CHARGE Illa Violation or the 96th Article or War 

Specit1catio1:u In that Second Lieutenant STANLEY D. WALKER
* * •, did, at Walla Walla, Washington, on or about 
lS December 1944, ,atrike Corporal George H. Park, a non
cOlllliaaioned orticer ot the llilitary' Police who was 
then in the execu.tion ot his office b7 hitting hill in 
the !ace and aouth with his tist. 

He pleaded not guiltT to, and was round guilt7 of, all Charges and 
Specitications. Evidence ot one previous conviction on 3 October 19.44 
tor absence without leave tor tour days, tor which accused was sentenced 
to t~teit t7S per DOnth tor 10 months, waa considered b7 the court. He 
waa aentence4il in the instant caee to dismissal a.nd total torteitures. 
The reviewing authorit7 approved the sentence, remitted the torteitures 
and forwarded the record ot trial tor action under J.rticle ot War ,48. 

' 3. Around 11155 p.a. on 15 December 1944 Technical Sergeant 
Cllarlea E. Wolfe, Sergeant Fred w. Cooke, then a corporal, and Corporal 
George H. Park were on duty ae illi'tal7 policemen in the •sbangra-ta•, 
a public drinking place, in the Cit7 ot Walla Walla, Wash!Dgton. J. 
lieutenant directed the attention ot Sergeant Cooke and Corporal Park 
to tbe condition ot tbe accused, who waa sitting at a table drinkin& 
beer. He was •reeling• and ..eaving" in his 9bair, and when he tried 
to tu, a drink or beer he spilled it (R. 9, 10, 14, lS). .ltter the 
lieutenant bad spoken to tbe acouaed, at the suggestion ot Sergeant 
Cooke and Corporal Park, the latter asked accused to lean with them 
and be readU,, consented to do so. He promised to go home aD1 not to 
return to the •shangra-ta•, and with that Sergeant Cooke and Corporal 
Park, joined b7 Sergeant Wolfe, lert him. The7 had gone onl1' a ehort 
distance when tba7 notic•d tbat the accused bad entered tbe •1ah1.ng 
Well•, apparent~ a reata~t or ealoon. Sergeant Cooke and Corporal 
Park followed hill and conducted hill outaide, while ·Technical Sergeant 
Wolf• went in search or the lieutenant who bad talked to the accwsed 
in the •sbangra-te.• '!'be two llilitary policemen tolcl acoued to ac
com~ thea to the police etation and tba7 would take hill h011e. When 
the aoowaed retwle4 to accOll})all1' theia Sergeant Cooke aa14, •s1r, I will ban 
to plaoe 7ou under arrest•, whereupon accuaed replied, •.1rre1t, hell. I 
wan':' 7oar nua• (R. 7, 12). Sergeant Cooke told tbe aoouaed bis naM 
and aholred ha. hi8 driver'• liceqaa and attar accused bad e:ra111Md it 
ha started to walk awq. When tbl7 insisted be was under arreat ani4 
auat go wit.h thaJI, accused said, "Ioa are oJaicken shit aona-ot-bitchea1 

(R. 12). ·Each ot tbaa took 1aiJa b7 the ar11 and 1'tar'Md tor the police 
station. Tbe7 had gone onl1' t-.enty' teet when the accused conaenced 
kicking and teyi.ng to trip them. He _tinal.17 1ucc.eded in trippin& 
Corporal Park and when the latter ,tarted to get up accwsed hit lliJl in 
the aouth with hia ti.at. The7 managed to thros accwsed to the gro11D4 
where be continued to atruggle until Sergeant Wolfe, who had tailed 
to !ind the o!ticer, cue up and P11t bandcutt1 on hill and took hill to 
the police station (R. 7, 12, 14)•. 

2 
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Sergeant Cooke testified that accused waa •veey drunk•, 
llis e7"• were •bl11rl'N and red•, be was staggering and his speech 
waa not clear, although h• di• appear to·underatand what waa said to 
hill and waa able to make an intelligent re,,._,.. thereto (R. 10). 
Corporal Park stated that accused wu WkW.l"\he intluence ot liquor 
and •appeared to be drunk• (R. 13). Technical Sergeant lfolte 
"couldn't •q" he was "Tery" drunk, but h11· •peach •a• incoherent. 
Lieutenant Colonel Pa-trick I. Ba.191, •~ tall::ed to the accused at 
tu police 1tation 1hortl7 after be waa arrested, te1tified that ao• 
cused was under the intluence ot liquor but that he waa coherent and 
had control or h11 tacu1t1.. (R. 16). 

0a oroaa-exem1mtion, it waa Serpant Cook•'• •gue11• that 
prior to the arrest, the accused waa not cN&ting a "d11turbanoe" al
though be wae •reeling around in hia chau• and ._aan•t able to take 
care ot himselt• (R. 9). 

4. Captain Horatio C. Wood III, the Station Hospital P117Chiatri1t, 
whoae quallticat1ona a1 an expert were cQnoeded 'b7 the prosecution, · 
te1t1tied tor the deteme and ident1t1e4 a tranacript or accused'• 
aospital record which wu intro4uCM ill nidenoe. Thb record ehon 
that accused·waa ad.111.tted to the Station Hoapital tor •lreuro-pe,chiatric 
naluation precedent to Court-Martial•.on 16 D.ouber 19.41., and returned 
to dut7 20 .Tanuaey 1945. Captain lood I a diagnoeia H contained in th1a 
record waa read to the court, and is aa toll01Js1 

11P11ollopath1c peraonal1t7, with uotatienal [eii/ inata
bilit7, paranoid peraonalit7 and excessive aitUN ot alcoholJ 
oawse undeterainM but erlating previous to induction; man.1.teated 
b7bebavior probleu-in childhood, excHsiTe eexaal indulgence 
in acloleacenc,, and ditticulties 1'r011 drunkennesa in both 
civilian and anv life, in an individual w1tll emotiom.1 insta
bilit7 and abnormal depresabe, bypochondriacal, and paranoid· 
peraonalit7 trends.• 

nis diagnoei1 waa based on accued•s caH histo?7 as compiled 
!roa interviews with accused, a •social History• ot accused turidahed 
b7' the 1-rioan Red Cro&1, and observation and testa or accused made by' 
the witne111. The American Red CroH report 1tate1 that ill tbe HcODd 
and third generations prior to the accused there••• inaanit7 &1110ng h1a 
aaternal relatives. One great aunt 1a atlll ill an ~&M aa7lua, having 
been there tor twelve yeara. There are also five conf'iraed aloohollca 
in these generationa. .tccuaed •uttered tr011 alnutrition •• a child an4 
waa Jlb1aio.U.,. retarded until he reaclled pllberty' whe12 be dneloped a 
•r1.ne pqaique.• He •ucked two ti.D.gera or hi• right band mrtil be••• 
lix J"9&ra or age and aa a reeult or thia becue lefi banded. . When pl.ay'
ing outdoor• he ate dirt. .la a JOWll an be ba4 considerable· ataletio 
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abilit;y, but he bad no obition to excel. .lbout this time he became 
addicted to the excessive uae of alcohol. •He ha• alWaJll been excee
siTely high-strung, and nervous, restless, strongly sexual and inclined 
to aelf'-pity.• In addition, interviews with the aco,u,ed revealed that 
he was a poor student in school. He attended college tor one J"8&1', and 
thereafter ke had three Jobs in aa many years. He has been heterosexu
all;y active since the age ot 14. During his career in tbe Army he did 
not drink until his wife, who was separated tro11 hill in 1942, retused 
to return to him. During the .course ot the interview, t.be accused 
spontaneously- stated, 11 I have been the black sheep or m.;y tami17 all 
ay life" (R. 7/; Der. Ex. 1). , 

.. · 
Amplifying hie diagnosis the wi~ness testified that the llind 

ot an individual with a pe;ychopathic personalit7 has a •detect or tlaw 11 

in it to the extent that while he has been able to 11int.llectuall.y com
prehend the difference between right and wong, he bas no emotional 
understanding ot it and no. actual c011plete knowled.ge ot 1t11 (R. 26). 
Such an individual is ill constant confiict with whomever ie in a position 
or authority over.hi.a. 

On eroee-exam1nation and examination b;y tJae court the witness 
stated that a person afflicted with such a personal1t7 bas a •lack ot 
comprehension and understanding ot right and wrong - a lack ot iu.hibitions, 
which offers no barrier to an ord.inal7 iJlpul.H. Be Just baa an ordin&r7 
impulse to go in and 1et drunk .. be bas none or the teellnJ of ethics 
about what ia right or wroq that the average person has• (R. 29). He 
stressed the distinction betaeen an intellectual comprehension ot the 
difference between right and wrong as opposed to tM emotioD&l. coapre• 
hension or thu difference, and etated that it was the latter that the • 
psychopathic per11onalit7 lacked (R. 29). There wae no way or en.luating 
how much or hia conduct on tae night in question was due to drinking and 
how llUCh ot it was due to hb pe;ychopathic personality. 11There can be no 
poaitiff answer as to how much his pe7chopath10 personalit7 led to this 
particular ditfieult,'11 (R. 30). However, on redirect examination, the 
witness stated that a drunken indiTiclual who possessed a pa70bopath10 
personality was more likely to be troublesome than a normal person who 
was drwlk. In short, accused does not have the MDI ability to restraiA 
hiueli' that a normal person haa (R. 31). 

,Lieutenant Colonel Clarence G. Potter, Base Surgeon, testified 
that he made a •superficial examination" or accused and assigned hill to 
Captain Wood tor observation and diagnosis. .lt the time,. accused llad 
been grounded, and the witneea would not reinstate h1a as a flyer be
cause accuaed had a pe;ychopathio personality, and \Ulder the provisions 
or paragraph ~ (1), AR .40-110, 12 December 1944, such individuals are 
not eligible to· hold a fqing status (R. 18, 19). The witness testified 
much to tbe 8Ul8 affect as Captain lood on the nature or a person or a 
ps70hopathic per1onalit7, but &tressed the fact that \be difficult7 the)" 
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encountered in life wae the result or their inability to prof'it by 

experience (R. 20). He, too, was unable to say to what extent, it 

at all, accused's mental condition was responsible f'or the offenses 

charget (R. 23). ne accused elected to re111ain silent (R. 35) •. 


s. The Specifigation ot Charge II and the specification of 
Chare, Illa 

The tirst of these Speciticatioru, alleges that accused in 
Tiolation or .Article or War 68 adid violencea to a noncommiaaioned of
ficer who ordered hilt into arrest as a result ot his being engaged in 
a disorder. The second Specification alleges that accused committed 
an assault and battery on a noncollmiesioned officer who was in the 
execution ot his office, 1n violation ot .Article or War 96. His assault 
on Sergeant Cooke is the subject ot the Specification or Charge II and 

.the assault on Corporal Park is the 1ubject ot the Specification of 
Charge III. Article ot War 68 grants ~ noncomnisaioned officer au
thorit7 t.o apart and quell all quarrel,, rra,-., and disorders• among 
persons subject to llilltar)" law and to order otricers who take part in 
them into arrest and other per&1orus who take part in them into arrest 
or continement, as circuutancea may require, until their proper 
superior ot.ticer 1a acquainted therewith. It is a violation oi' th1a 
Article tor &111' officer or enlisted man so ordered to do violence to 
a noncommissioned officer acting pursuant to the authority granted h1a 
therein. The eTidence establishes that there was occaaion f'or the 
exerciH or that authority. .lccused was engaged in a disorder within 
the meaning of' Article o! l'ar 68. He was so patentl7 drunk that hie 
reaonl fraa a pa.biles drinking place waa necesBar)". He promised the 
m.litary- police tbat be would go home and then at the first opportunit7 
went into what appe.rentl,1 was another ea.loon. When the1 removed h1a 
t:rom there he rerued to allow them to acccmpany him home. Obdouel.7 
the7 could not permit hia to continue his revelry', a course which be 
apparentq intended to tollow, and, when he retused to accede to their 
suggestion that he go home, the7 were authorised to take appropriate 
action under .lriiole of War 68 (CK 2S3660, .k2Q, 35 B.R. 31; CM 253661,
Steyena, 25 B.R. 4S). 

'1'he action tbat tbea. noncolllliesionad ofticera 41d take was 
t.o Hise accuaed, bandcutt lliJl wlaen l:le resiated, apd NllOTe h1a to tu 
police atation which apparentl.7 wae ti- llilitary Police Headquartere 
tor that area. The question presented 1• wh8tur W.. action wu a 
pend.Hible enrciH of the autlwriV granted b)" hticle of l'ar 68 ao 
that accuaed was bound to aublait to it or whether it was ,o illegal as 
to Jut11)' the red1tanoe be cttered. J.a has been eaid, the Article 
gr.ante authori't7 t.o the persona deecriW therein to 1 order1 otticen 
•1nto· arrest• ancl other peraons aubject to all1tal')" law into •arrest 
or contineaent. • The men1ng ot theH teru as uaed in Article ot 
War 1/J 1• detined 1n paragraph lJ9, llanual tor Cou.rta-lfartial, .1928, 
which at.ate11 T 

11'he dietinction between arrest an4 contineaent lies 
in the dif'terance between the kinda of restraint iapoae4. 

s 
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In arrest the restraint is moral restraint imposed b7 the 
orders tixing the limits of arrest or °b1' the terms ot the 
article. Confinement imports some physical restraint.• 

On first impression it would •eem that this distinction has 
been maintained in Article of War 68 and that so tar as reatraining an 
otticer who participates in a disorder, moral restraint 11 the aoat 
that can be imposed. In the opinion ot the Board ot Bevin, however, 
such a construction is not warranted b7 a reading ot the entire .lrticla 
ot War. The purpose ot thie .lrticle can be gathered !1"011 its opening 
grant ot power to •part and quell all quarrels, traTJI, and di1order1" 
among persona subject to militaey law and the authorit7 to order into 
arrest is auxiliaey to thil power. Plainfy, then, the authorit:, to 
arrest should be co11Strued in a manner that will enable those acting 
under this Article to achieve its purpose. It seeu clear that· a non• 
comissioned ottioer, tor inatance, in seeking to stop an attrq betiree·n 
two otficera woul• be authorized to illlpose some playsical restraint on 
the participant•. The power to •part &l'ld quel.\• a !ra7 oertainl.7 
includes the power to separate the combat.ante, uaing pbywioal tore• , 
it neceesary-. This 1a the view taken b7 Winthrop in 111.lit.&17 Lo aDCl 
Precectenta (2nd ed.), page 589a . 

•To part attraT9r1 and quell a f'rq or disorder, the 
officer IU.7 entpl.07 suca means as 11a7 be requisite, resort• 
1ng even to the use ot a deadl.7 weapon U other means tail 
or are inadequate.• · 

Once this tra7 or disorder is quelled admittedlr the iaposition ot 
·arrest in the sense ot moral restraint mlJ.1' tollow. It, however, that 
would be inadequate and tu.tile there ·1ee11S· to be no reason w~ the 
plJTsical ro,ce-initial.11' used to quell the di,turbance cannot be uaecl 
to remove tbe-.oftenders to a p];ace where competent authorit7 can deal 
with the eituation adequatel7. In ,uch a case the power to arrest 
includes tbe power to enforce protectin cus~, taporaey in nature, 
as a necessaey means ot e11Suring that the disorder or tra:r will not 
re-occur. , · 

Thi• conatruction o! J.rticle ot War 68 reoeiTH aupport troll 
Winthrop, llJ?II, page ll5a 

•• * * Thua a sergeant or corporal, in exerting hiuelt 
to quell &l'1 attra7 or riot, would be authorized to arres+. 
a cc:ma1ea1oned otf'icer engaged 1n it, and a lleutell&llt 
would be authori1ed to arre,t a captain, or field ottieez., 
&o. There 18 nothing in thia power to excite apprebenaionJ 
the interior, in eaplo,ing it, aiaJ,17 earciee• an authorit,', 

. analogoua to that with which ner, cithen 1a innsted, w 
put a atop to a breach ot the peace and arreet an aftraJerJ 
and a ailit&r7 euperior, arre,te• °b1' an interior under the 
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circumstances, instead ot protesting, would in general 
rather have occasion to congratulate himself' that he bad 
been taken in band by one ot his own class rather than 
by a strange policemen or other civilian. 11 

ippl.71ng those principle• to the instant case it seeu clear that to . 
order accused to return to his quarters and remain there would not 
have attained the desired result. He had alread7 broken the promise 
he 11ade that he would go hOlie. He bacl rejffMj tMll" otter to esoort 
b.ia there. In these circumatances the onl.7 means by which these non
cOlllllllsioned otticers could make certain that aocuaed would not continue 
to be d11orderl.7 was to take hill into custody'. Froa the readinesa with 
which accused graeped the tact that they were taking hill into custod7 
and tr011 the ·other evidence aa to bis ability to under1tand what wa.
transpiring, the court waa warranted in tindiag, as it must ban found, 
that the persona who were arreeting hill were known to hill to be non
c011Dliss1oned ottioer1. In resisting by kicking and struggling w11Ji 
Sergeant Cooke accused Tiolated the prohibitions ot Article ot War 68, 
and the tindings ot guilty ot the Speoif'ication and the Charge were 
warranted.. Lilcewise, in 11tr1lcing Corporal Park, who was asaisting in 
the arrest, the accused was guilty ot assault and batteey on a non
commissioned ottioer in the execution ot hia ottice and the finding ot 
guilty ot the Specification ot Charge III ·~ Juatif'ied. 

6. The SpeoUigation ot Charge I1 

Thia Specitioation charges accused with being "drunk and 
disorderl.7 while in unitorDl11 on the streets ot Walla Walla, Washington, 
a public place, in violation ot irticle of War 95. The uncontradicted 
evidence •how• tbat the accused was so intoxicated while sitting in· 
a saloon that he attractad the attention or a lieutenant and ot two 
llilita17 policemen, Sergeant Cooke and Corporal Park. He ••• •reeling 
and weaving• 1n ~is chair, and •a• unable to raise a glass ot beer tr011 
the table to hi1 mouth without 1pUling it. He was not creating &DT 
public disturbance, but his condition was such as to require the Jilli• 
tar;r policemen in the performance ot their duties to request hill to 
lean, a .request with wldch be readU,, complied. Uter he bad tailed 
to keep hie proa18e to go ho11e alone, and refused to permit the llili 
ta17 policemen to accOJllJ)IPJV' hill to his home, the7 placed h1a under 
arzoeat • He cursed the•, and tried to break away frOlll them, but was 
1ubdm4 atter a abort· struggle, not until, howenr, he had kiokect 
Sergeant Cooke in the alaina and punched Corporal Park 1n the taoe. 
SergNJ1t Cooke, one ot tbe llilitary polioemen, teatitied tbat the ae
cused11 e791 were •rec1 and blurred•, that be ataggeNd, and that h1a 
speech••• not al.ear. He waa ot the opinion that accused wa1 "Teey 
drunk.• '1'be other two llilitaey policeaen weN less posit1Te 1D. their 
cbaracterization ot hia condition, one lqing he •appeared. to be drunk", 
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and the other being unable to sa7 whet!Mr he waa •veey drunk', but 

ill general the.,- corroborated Sergeant Cooke, in hie description ot 

accused'• lack ot muacular control. On th1a evidence t.he court was 

warranted in its findings that accused was •4rwu: and diaorderJ.T.• 

In vie1r or tM character o.f" accused'• conduct and the place where it 

occurred the Boari ot Bevi.. ia ot the opinion that it constituted a 

Tiolation ot hticle ot War 9S am, accord~, the Ncord 1a legall1 

autf'icien-C-to support the tindhgs ot ·guilt7 ot the Specitication ot 

Charge I and Charge I. 


7. While .no special plea ot inaanit,' was entered, all ot the 

detenae'• evidence concerned itself with the mental condition ot the 


· accused. Paragraph 78, Manual tor Courts-llartial, 1928, prorldee 
thats 

1 * * * .l per•on ia not •ntal.17 responsible tor an otf'enae 
unless he was n !!!I !a so tar tree from mental ie.f"eot, 
disease, or derangement a• to be-able concerpJpi iJ;m
parUoular liU obarpd both to distinguish right trca 
wrong and to adl»re to tbe right.• (Underlining•upplled) 

In substance,· the 118410&1 witneHH tar the defense testi 

fied that the aecuaed. waa affected with a •paychopathio personality• 

and that this was a •detect or naw• in hie •mind.1 which rendered ac• 

cused incapable ot intellectually- c011prebending the d.i.f"f'erence, between 

right anc1 wrong except in a •11a1ted way•, and that he had no emotional 

c0111prehenaion o.f" thh di.f"terenoe. Neither witneH, however, testified 

that aocua~'• pe70hopath1c per1onal1t7wae the speci.f"ic ca1111e or hi• 

oOllllitting the otteneea tor which be ••• tried. Both ot tbea admitted 

that tba7 could not ucribe hi.I conduct on 'the night in question to hi.I 

aental condition, and the7 went no turther than to say it might have 

been a result or it. It is clear, however, that the aental detioienc7 

whioa absolves a •11 trca criainal responaibil1t7 for h1a acts aw,t 

actuall.7 impair the eurciae ot hie judpent and the operation or hie 

will. .llental detioienc7 in a state ot suapenlion ia not enoughJ it 

IID.St be an operative !actor 1n preventing accused •at tbe time• tr911 

diatingu11h1ng between right and wrong and adhering to ,the right •as to 

tll.e-~ticnalar aote charged.• lfo •aggeat1onwaa aade that the accwsed 

coal.4 not oonduot hie own defense, nor cooperate intelligentJ.T therein. 


· h ti. opW.011 · ot the Board ot Review, considering the entire nidence, 
ti. eoa:rt was Juatitied in tbd1ng that the accuea was Mntal.17 reeponai• 
bl.a tor tbe otteuee obarged, a t1nd1ng neceeaarilT 1aplle4 in 1ts tincl
1.Daa ot guiltJ ot all Speeitioatiou &Dd Caargaa. 

s. '.l'be record.a ot tia. War Departaent •lu:iis tbat the accuaN la 

diToroN and 28 19are ot age. He attended col.hp tor one year and 

tbereatter be worked aa a truck drinr and a mmit10D8 handler. Be 
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entered the Army as an adation cadet on 8 February 1943, and on 
completing his training a• a pilot, was conmdasioned a second 
lieutenant, 1rmy at the United States, on 15 April 1944, entering 
on active duty the same day. 

9. The court was legal17 constituted and had jurisdiction~ 
the person and the subject matter. No errors injuriously atteoting
the substantial rights ot the accused were committed during the trial. 
In the opinion ot the Board or Review the record ot trial is legal]J" 
sufficient to support the findings ot guilty and the sentence, as 
approved b7 the reviewing authorit7, and to warrant oon!irmation ot 
the Nntenoe. Dismissal is authorised upon conviction ot a violation 
ot either Article or War 68 or 96 and 1B ll&lldatoey- upon conviction ot 
a Tiolation ot Article otWar 95. 

-~ 4d )/ ~ , Judge .&dvooate 

Cfu.sH:% /1£,,~udge Advocate 
,,----, 
~~-c7-____•---- ..~ 

r · ·· .. · · <wf' , . Judge Advocate 



(224) 


SFJGH-CM Z,6203 


Hq, ASF, JAGO, Washington 25, D. C. 

TOa The Secretary or War 

1. Herewith transmitted tor the action ot the President are 
the record ot trial and the opinion ot the Board ot ReTiew 1n the 
case ot Second Lieutenant Stan1e7 D. Waller (0-77S2l2), Air Corpa. 

2. I concur 1n the opinion ot the Board or ReTin that t.be 
record ot trial is legal17 autficient to support the findings ot 
guilt7 and the sentence, as approTed b7 the reTiewing authorit7, 
and to warrant confirmation ot the sentence. I rec011Nnd that the 
eentence as approved by the reTiewing authorit;y be confirmed and 
carried into execution. · 

I 
3. Inclosed are a draft of a letter for your signature, trans

mitting the record to the President tor his action and a form ot 
EucutiTe action designed to carry into effect the recommendation 
hereinabove made, ahould such action meet with approval. 

~ Q...~.. 8 

) Incle KYRON C. CRAill&R 
1. Record or trial J4ajor General 
2. Dtt ltr tor aig S/f The Judge Advocate General 
3. Jona ot action 

(Sentence as approved by reviewing authority confinned. 
G.C.M.o. 203, 9 Jun 1945) 
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WAR DEPARTLENT (225)
Army Service Forces 

In the Office or The Judge Advocate General 
Washington, D. c. · 

SPJGH..:CM 276208 
30 MAR 194S 

U N I T E D S T A T E S ) . 12TH HQ & HQ DETACHMENT 

) SPECIAL TROOPS, SECOND ARMY 


. v. ) 

) Trial by G.C.M., convened at 


. Private ·FLOYD W. Cil'J'BKLL, ) Fort Jac~son, South Carolina, 

JR. (37402132), Company A, ) 16 February 1945. Dishonorable 

380th Engineer Co~bat Bat- ) · -discharge and confinement for 

talion" . · ) fiftee~ (15) years. Disciplinary 


) Barracks. 

HOLDI.00 by the BOARD OF REVIEW 
TAPPY, GAMBRELL and TREVETHAN, ·Judge Advocates 

_ 1. The record of trial in the case. or the s·oldier named above 
has been examined by the ~oard of Review • 

. 2. The accused was tried . upon the following Charges and Speci
ficationss · -. - ' 

CHARGE Is Violation or the·58tb Article of War 

Specifications In that Private Floyd w. Campbell Jr,. 
~ompa~ A, -380th. Engineer Combat Battalion, did, . 
at Camp Pickett, -Virginia on or about 14 November 1944, 
desert the-service of the United States and did remain 
absent in desertion until he was apprehended at · 
St. Louis, Missouri on or about 17 Dec;,ember 1944. 

CHARGE !Is 	 Violation ot the 61st Article of War 

(Finding of not guilty) 


Specifications (Finding of not guilty) 

CHARGE III~ Vioiation of the 96thArticle of War 

Specification :ls In that Private-Floyd W. C~mpbell Jr,

* * *i: did, at Cincinnati, Ohio, on or about 

12 November 1944, wrongfully and with fraud;ulent 
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intent have in his possession a Military Pass, 
\l .D. ,A.G.O. Form Humber 7, purporting to have been 
issued to himself under authority of the United 
States by one ';:/illiam F•.Bills, Captain C}!;, in 
contravention of Section 132 Title 18 Criminal Code 
of the United States. 

Specification 2: In that Private Floyd ;; • Campbell Jr,
* * *, did, at St. Louis, lvlissouri, on or -about 
17 December 1944, wrongfully have in his possession 
with intent to utter as true a certain public writing 
to wit: A negistration Certificate DDS Form #2 in 
words and figures as follows: "This is to certify 
that in accordance with the Selective Service 
Proclamation of the President of the United States 
Alfred M. Hickols, 808 Iiest Bland st., Adrain Co., 
Vandalla, 1'io. has been duly registered this 14 day 
of December 1944, /s/ 1;iss Ruth E. Grantil, H.eeistrar 
for 6 Precinct St. Louis City, J.io. 11 for the purpose 
of defrauding the United States of his immediate 
service, as a soldier, knowing the same to.be false, 
in contravention of Section 72 Title 18 Criminal · 
Code of the United States. 

Accused pleaded not guilty to all Charges and Specifications, was found 
not guilty of Charge II and its Specification upon motion for such a 
finding made by the defense (ft. 26) and was found guilty of all other 
Charges and Specifications. Evidence of one prior conviction for absence 
without leave from 12 April 1943 to 22 November 1943 was introduced. He 
was sentenced in the presen~ case to dishonorable discharge, total for
feitures and confinement for 25 years. The reviewing authority approved 
only so much of the finding of guilty of Specification 2 of Charge III 
as involves a finding that accused · 

11did, at St. Louis, I1:issouri on or about 17 December 1944 wrong
fully have in his possession with intent to utter as true a 
certain public writing to wit. A Registration Certificate DOO 
Form #2 in words and figures as follows: 1This is to certify 
that in accordance with the Selective Service Proclamation of 
the l'resident of the· United States Alfred i.I. lUckols, 808 Hest 
Bland St, Adrain Co, Vandalla, Lio. has been duly registered · 
this 14 day of December 1944, /s/ I~iss Ruth Grantil, Registrar 
for 6 Precinct St. Louis City, !io. 1 for the. purpose of defraud
ing the United States of his immediate service, as a soldier, 
knowing the same to be false", 

in violation of Article of War 96, approved the sentence, reduced the 
period of confinement to fifteen (15) years, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine
ment and fornarded the record of trial for action pursuant to Article of 
\iar 50½•. 
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3. The record of trial is legally sufficient to support the 
findings of guilty of Charge I and its Specification, and of Charge III 
and Specification 1 of Charge III and legally sufficient to support the 
sentence as approved by the rev~ewing authority. The only question re
quiring consideration here is whether or net the record of trial is 
legally sufficient to sustain the finding of guilty under Specification 
2 of Charge III. Only the evidence relating to the offense allered_ 
under that Specification will be hereinafter summarized. 

4. The ·prosecution introduced evidence to show that uhen accused 
was apprehended by military police in St. Louis, ~issouri, on 17 December 
1944, he was asked for his draft registration certificate and he produced 
a certificate which certified that Alfred !MI. Nickols, 808 ','lest Bland 
Street, Adrain Co., Vandalla, faissouri, had been duly registered under 
the Selective Servic~ Proclamation on 14 December 1944 by Miss Ruth E. 
Grantil, registrar for the 6th Precinct, St. Louis, Missouri. In the 
blank for the registrant's si~nature appeared the name "Alfred M. Nickols" 
written in ink. When asked by the military police if his name was Floyd 
Campbell he denied that it was and insisted that he -was Alfred M. Nickols. 
However, en route to military police headquarters he admitted his true 
identity (R. 20, 21, 23; Pros. Bxs. 10, 11, 13). 

5.· After his rights had been explained to him accused elected to 
remain silent and the defense presented no evidence. 

6. As approved by th~ reviewing authority accused was found guilty 
under Specification 2 of Charge III of wrongfully having possession of the 
above described draft registration certificate with intent to utter it as 
true, knowing it to be false, in order to deprive the United States of his 
services as a soldier, in violation of Article of Yiar 96. The proof does 
not establish, however, that the registration was false. There is no 
proof that it was a forgery in any respect. For all that appears in the 
record it may have been an authentic registration card properly issued 
by the appropriate registrar and sig~ed by the registrant'to whom it was 
issued. 

What the proof does establish is that_ accused displayed to 
military authority a draft registration certificate which had not been 
issued to him and falsely represented himself to be the individual named 
thereon. Undoubtedly his conduct constituted_ a violation of Section 11 
of The Selective Training and Service Act, (which provides among other 
things that whoever "otherwise evades registration or service 1n the land 
or naval forces" is gUilty of an bffense under the Act) for which accused 
could have been tried by court-martial as·expressly provided by that 
section of the Act (54 Stat. 894, 50 U.S.C. App• .311, M.L. 19.39, Sup. I, 
sec. 2225-11). Be that as it may, accused was not charged with such an 
offense. Furthermore, the offense established by the proof is not a 
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lesser included offense of the one alleged. A lesser included 
offense ia one the elements of which necessarily are proved in proving 
the offense originally alleged (CTui 254312, Buchanan, 35 B.R. 205, 
JAGS Text No. 1, par. 33]). An essential element of the offense 
here proved is that accused falsely represented himself to be the indi
vidual named on a particular draft registration certificate when in 
fact he was not the individual so named. That element is not an 
element which necessarily is proved in proving the offense alleged 
(i.e. possession of a false registration certificate intending to 
utter it as true) inasmuch as the alleged offense could have been 
established by proof that accused possessed a forged registration 
certificate bear.J.ng his own name as that of the registrant. Accord
ingly, the evidence does.not sustain the finding of guilty of Speci
fication 2 of Charge III. 

7. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the finding of guilty of 
Specification 2 of Charge III but legally sufficient to support the 
findings of guilty of all other Specifications and of all Charges and 
legally sufficient to support the sentence as approved by the reviewing 
authority. 

·--c2t.,,~t!'l 2'Z ~ , Judge Advocate 

-·-l/£MIW': A /4•..,£b_p/j, Judge.~dvocate 

C'"?f7_~~<4 , Judge Advocate 
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SPJGH-OI 276208 1st Ind 
' MAR 31194S

H4 A.SF., JAGO, Washington 25, D. C. 

TO: .The Commanding Officer, 12th Headquarters and Headquarters 
Detachment, Special Troops, Second Arrrr:f, Fort Jackson, 
South Carolina • 

1. In the case of Private Floyd w. Campbell, Jr. (37402132), 
Company A, 380th Engineer Combat Battalion, attention is invited to the 
foregoing holding by the Board of Review that the record of trial is 
legally insufficient to support the finding of guilty of Specification 
2 of Charge III but legally sufficient to support the findings of 
guilty ·of all other Specifications and of all Charges and legally suffi 
cient to support the sentence as approved by the reviewing authority., 
which holding is hereby approved. Upon vacation of the rinding of 
guilty' of Specification 2 of Charge III you will have authority to order 
the execution of the sentence. 

2. In view of the findings of guilty that are sustained by the . 
record of trial and considering the policy announced in the letter dated 
5 March 1943 (AG 250.4 (2-12-43) ), from The Adjutant General to all offi 
cers exercising general court-martial jurisdiction within the continental 
limits of the United States, Subject: nUniformity of sentences adjudged 
by general courts-martial", it is recommended that the period of. confine
ment be reduced to ten years. · 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and. 
this indarsement. For convenience of reference, please place the file 
number of the record in-brackets at the end of the published order, as 
follows: · 

(CM 276208). 

1 Incl MYRON C. CRAMER 
Record of trial Major General 

The Judge Advocate General-- . 
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i'lAR DEFARTL:ENT (231)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., n.c. 

SPJGN-CM 276248 

1 Z APR 1945 

UNITED STATES ~ INl'J\JiJTRY REH.A.CEMENT TRAIJ..'ING CENTER 

v.· ) Trial by a.c.M•., convened at 
) Camp Fannin, Texas., 14 Februacy 

First Lieutenant WOODRC7i1 H. ) 1945• Dtsmissal. 
STROUD (0-1298951), In!antcy. ) 

OPINION of the BOARD OF REVIE'.1 
LIPSCOMB, O'CONNOR and 11.:0RGA.N, Judge Adv~cates 

1. The Board of Review has examined the record of trial in the 
case of the of!icer named above and submits this, its opinion, to The 
Judge ~dvocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 63rd Article of War. 

Specificati·on: In that First Lieutenant Woodr01f' H Stroud, 
Infantry, did., at Waco, Texas., on or about 20 January 
1945., behave himself -w1th disrespect toward Captain 
Joseph B 1'larsh, his superl.or officer, by saying to 
him, "You are a first class son of a bitch.; I hope 
to be a Captain and meet you on equal basis and I 
have intention of some day meeting you", or words 
to that effect. 

CHARGE II: Violation of the 95th Article of War. 

Specification l: In.that First Ueutenant Woodrow H Stroud, 
Infantcy, was, at i':aco, Texas, on or about 27 December 
1944, in a public place, to-wit: the public streets of 
-::aco., Texas, .drunk and disorderly w:hile in uniform. 
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Specification 2: In that First Ll.eutenant '.'ioodrow H Stroud, 
Infantry, did, at Y[aco, Texas; on or about Z7 December 
1944, pu1:ilic1y" associate with a notorious prostitute, 
to-wit: one Toni Jo Benham. 

Specification .3: (ni.sapproved by Reviewing Authority). 

CHARGE IlI: Violation of the 96th Article of Wb.r. 

Specifi~ation l: (Finding of Not Guilty). 

Specificotion 2: In that First Lieutenant Woodrow H Stroud, 
Infantry, was, at 1901 Cleveland Street, i"Iaco, Texas, 
on or about 2) January 1945, drunk and disorderly while 
in unifonn. 

Specification .3: In that First Lieutenant Woodrow H Stroud, 
Infantry, did, at Waco, Texas, on or about 20 January 
1945, publicly make derogatory and defamatory remarks 
regarding officers of the Army of the United States, 
to-wit: "The God-damned officers of the United States 
Army are first class son of a bitches", or words to 
that effect. 

The accused pleaded not guilty to all of the Charges and Specifications 
and was found not guilty of Specification l of Charge III; guilty of 
the Specification of Charge I except tha words "a first class son of a 
bitch", substituting therefor the words "one of the first class"; guilty 
of Specification .3 of Charge II except the word "disorderly"; and guilty 
of all of the Charges and all other Specifications thereunder. He was 
sentenced to be dismissed the service. The reviewing authority disap
proved the finding Of guilty· of Specification .3 of Charge II, approved 
the sentence, and forwarded the record of trial for action under Article 
of War 48. 

,3. The evidence for the prosecution shows that "around midnight" 

on Z7 Lecember 1944 the accused was seated in a car parked in the 700 

Block of Bankers Alley, i1aco, Texas, and was "necking" with Toni Jo 

Benham, who, according to a police officer named Albert B. Leonard, was 

described in the police files of the city as a "known prostitute" 

(R. 14-15, 18-20). Leonard and "Phillips", another police officer, ,mo 
happened to be riding by in a police car number 26_ "on another call", 
observed the accused in the act of embracing and kissing his companion, 
and ordered him "to move" because his automobile was "right in the middle" 
of the thoroughfare (R. 15-16, 18). Leonard and Phillips proceeded upon 
their mission and, upon completing it, reported the accused's conduct to 
1'i'fohlwend" the Chief of the Vice Squad. Wohlwend immediately directed 
that the "girl" be arrested (R. 16). 
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Later that same morning, while driving up Austin Avenue, 
the main street of '.'[aco, Leonard anci Phillips observeci a Plymouth 
coupe parked.in front of a business driveway (R. 16, 19). They in
vestigated and found the accused lying drunk on the seat of the car 
and Toni Jo Eenham "in the act of stealing his jacket, insignia from 
his cap, fa.nil about six bottbs of beer11 • Although Toni·Jo 2enham 
protested that the accused had authorizecl her to take thes~. items, 
she was placed in the back seat of the police car nureber ~:. .11.t this 
moment "Captain Gunterman11 and ".'iohlwend came by in another-- automobile. 
At their suggestion Toni Jo Benham was transferred to their custocy 
(r:. 16-17). Leonard entered the accused's car and drove to milltary 
police headquarters. Shortly after the accused was taken inside, 11it 
dawned on" him that one of his two billfolds was missing. A search of 
police car number 26 in Trhich Toni Jo Benham had been conveyed resulted 
in the finding of the missing item. It contained some sixty-five 
6.ollars (:r.. 17-18). ···'. 

'·:' 

On the night of 20 January 1945 the accused, while in an in
toxicated condition, became involved in an argument with his wife at 
1901 Cleveland Street where her sister., 1:'rs. Al.ma Brownlow V/hitlock., 
resided. The accused had demanded money and had been supplied with 
some by his wife but he insisted that she also give him a watch and a 
ring. Convinced that "we couldn't cope with him"., ::Jrs. 'V.hltlock sum
moned the police (R. 21., 24-25., 28-29). Upon responding to the call 
Police Officer R. B. uiacld.e observed that she had a hanmer in her hand. 
She explained that the accused had been beating and 11 choking his wife" 
and that the tool was necessary 11 to make him turn loose". The left eye 
of the accused I s ·wife was 11bet.1een a black and purple /_a.ni/ getting 
dark11 • In I.:ackie 1s opinion the discoloration was of recent origin 
(R. 29-31). 

The accused was carried to tr..e City Hall and brought before 
Captain Joseph :a. :~arsh., the Provost ;,~arshal of '\'iaco, Texas (R. 6, 8., z;J). 
After admonishing the accused to conduct himself like an officer., Captain 
1.;arsh decided to accompany him back to ~:rs. T.'hl.tlock 1 s.resid.ence. The 
purpose of the trip., according to Captain :s:arsh, was to obtain informa
tion concez:ning the accused's behavior and 11 to get his automobile and let 
him go to Connor Courts if he would promise to stay there all night". Be
cause of the' accused's severe intoxication ~1e vehicle was not to be en
trusted to his care but was to be parked. at the City Hall for the night 
(R. 7-S, ll-12). 

He and Captain hlarsh entered the polic~ car driven by :.:.aclde and 
were conveyed toward their destination. As they rode along, Captain ;.:arsh 
remarked that he was not interested in the accused's personal affairs 
but that., if t.be civilian police found it necessary to arrest him, 
disciplinary action ·,10uld be taken against him by the rr.i'litary authorities. 
The accused replied in a sarcastic tone of voice that he "didn't give a 
damn., he was going to get his ring and watch .from his wif'e even if he had 
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to break her arm off". Having delivered this threat, he remarked that 

"all officers were first class sons of bitches". Mackie "turned around 

and askea. him what officers he meant". · The accused replied, "Armyf' 

(R. 8-9, 30, 3?). 


Upon reaching Mrs. Whitlock's house, Captain Marsh went inside 

and learned from those there present that the accused's return was not 

then desired. Rejoining the accused, Captain Marsh requested him to stay 

at Connor Courts "the rest of the night.n. Since the accused was too in

. toxicated to drive, he was informed that his car would be removed to the 
City Hall. To this proposed arrangement he strenuously objected pro
claiming that "he was going wherever his car went11 • Up to this point 
Captain Marsh had not intended nto lock him up11 • The recalcitrance 
displayed, however, left Captain Marsh no choice. He ordered that the 
accused be taken back and put in jail for the night (R. 9, 11-~, 30-31). 
The return ride to Military Headquarters was apparently unevent.i'ul. Upon 
arriving there the accused's personal effects were taken from him, and 
a report was prepared. As he was being led to a cell, he turned to Captain 
Marsh and said, "You are one of the first class". When Captain Marsh re
quested elucidation of' this remark, the accused declared that, "You can 
use your own damned imagination" (R. 8, 13, 36). Captain fiarsh und~stood 
the words addressed to him to mean that he was being referred to as a 
"first class son of a bitch" (R. 36). At the elevator door the accused 
again gave oral vent to his feelings toward Captain Marsh by stating 
that, "Soma day I hope to be a captain on an equal basis with you".(R. 13, 
37). The accused was then drunk (R. 9-10, 12-14, 30, 32, 37-38). 

4. Ai'ter being apprised of his rights as a witness, the accused 

elected to remain silent. No evidence was adduced by the defense. 


5. Speci.f'ication 1 of Charge ll alleges t.i.at the accused was "on or 
about 'Z7 I:ecember 1944, in a public place * * * drunk and disorderly while 
in uniform•. //specification 2 alleges that he on the same day did "publicly 
associate with a notorious prostitute, to-wit: one Toni Jo Benhamn-. 
These acts were set forth as violations o! Article of War 95. 

One of tis examples of nconduct unbecoming an officer and a 
gen~lemann enumerated by Winthrop in his Military law and Precedents, 
Second Edi ti.on., page 718, and adopted in paragraph 151 of the 1Janual tor 
Courts-uartial, 1928, is 11public association or gross conduct with 
notorious prostitutes"• .Although Toni Jo Benham1s standing as a prostitute 
was not established to be "notorious"., it was repeatedly described as 
•!mown". This distinction would ordinarily be without a difference, for 
"notorious" is defined in Webster's New International Dictionary, Second 
Edition., as "Generally known and talked of; widely or commonly known"• 
In this particular instance., however., the testi.mny to the effect that 
Toni Jo Benham was a "known prosti tute 11 was based entirely upon a cursory 
examination of a police .file. This was plainly hearsay evidence and should 
have been excluded. S~ce Toni Jo Benham has according~ _not been shown 
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to be a "notorious prostitute", Specification 2 of Charge II must fall 
for want of proof.// 

The accused at the time of his association 'With Toni Jo Benham 
was drunk. When finally taken into custody, his senses had been so over
powered by intoxicants that he had completely lost consciousness. On 
both of the occasions on which ha was seen with his allegedly nefarious 
companion he was shamelessly consorting with her on the public streets 
of Waco, Texas, one of them being the principal thoroughfare of that 
city. Being a married man, his "necking" there with a woman not his 
wife was repugnant to all accepted standards of morals and decency. 
Similarly his subsequent stupified condition was obnoxious and revolting 
to all respectable members of the community who might have witnessed the 
scene. This was plainly disorderly conduct within the established meaning 
of that term. Specification 1 of Charge II has been proved beyond a 
reasonable doubt. 

6. The Specification of Charge I alleges that the accused did "on 
or about 20 January 1945, behave himself with disrespect ·toward Captain 
Joseph B. Marsh, his superior officer". This·offense was laid under 
Article of War 63. Specification 2 of Charge III alleges that the ac
cused was on the same day "drunk and disorderly while in uniform". Speci
fication 3 of Charge III alleges that he did· on the same day •publicly 
make derogatory and defamatory remarks regarding officers of the A:rmy of 
the United States * * *"· These latter acts were represented to be in 
contravention of Article of War 96. · 

It is perfectly obvious that the accused's slanderous reference 
to •all officers" as •first class sons of bitches 11 was prejudicial to good 
order and military discipline. One of the basic requirements for any 
effective fighting org~zation is the mutual respect of the men who can
pose it. A:rry remark such as the one quoted tends to undermine morale and 
is plainly violative of Article of War 96• 

. In refusing to spend the night at "Connor Courts" and in insisting 
upon staying with his automobile, the accused spurned the kindness displayed 
toward him by both the civilian and milltary police and manifested his con
tempt for authority. His unruly and defiant behavior was per se disorderly. 
Its explanation was, of course, intoxi.cation. 

P'..is subsequent denunciation of Captain Marsh as •one of the first 
class" was not inherently disrespectful, but it contained a patent in
nuendo which was calculated to detract 11 from the respect due to the authority 
and person of a superior officer" within the meaning of paragraph 133 of 
the 1:anual for Courts-M.artial 1928. The words were uttered in the light 
of the accused's previous slanderous description of all Anny officers as 
"first class sons of bitches". This was too sense intended to be conveyed 
and it was the one understood by Captain Marsh. Under Article of "i!ar 63 
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disrespect may be shown to a superior officer by "opprobrious or 
denunciatory language" (~CL!, 1928, par. ]33). Certainly no more 
cogent example could be conceived than the reference to a superior 
officer as a "son of a bitch". When to this contumacious remark 
the accused added a threat only partly disguised in the i'l'Ords, 
"Some day I hope to be a Captain on an equal basis vd.th youn, a most 
aggravated contravention of Article of v;ar 63 was committed. The 
Specification of Charge I and Specifications 2 and 3 of Charge III 
have been proved beyond a reasonable doubt. · 

7. The accused, who is married and the father of one child, is 
about 30 years old. After attending high school for one year, he was 
employed as a truck driver from 1932 to 1936 and as a shipping clerk 
from 1936 to 1940. He had enlisted service from 25 November 1940 to 
4 November 1942 and was commissioned a second lieutenant on 5 November 
1942. mtlle serving overseas at Bougainville in the Solomon Islands, 
in hlarch of 1944, he was seriously wounded in action. He was subse
quently awarded the Purple Heart and the Bronze Star Medal. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is le
gally insufficient to sustain the findings of guilty of Specification 2 
of Charge II and legally sufficient to sustain all of the other findings 
of guilty and the sentence and to warrant confirmation thereof. Dismissal 
i~ mandatory upon conviction of a violation of Article of War 95 and is 
authorized upon conviction of a violation of either Article of War 6.3 or 
Article of War 96. 

~ f.~e Advocate. 

~ . ,Judge Advocate. 

~+Judge Advocate. 
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SPJGN-CM 276248 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. 4 JUN 1945 
TO: Secretary of Vfar 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of th:! Board of Review in the case of First Lieutenant Woodrow 
H. Stroud (0-1298951), Infantry. 

2. Upon trial by general court-martial this officer was found 
guilty of behaving himself with disrespect toward a superior officer, 
in violation of Article of War 6.3 (Spec., Chg. I); or being d1'1Ilk: and 
disorderly while in uniform in a public place (Spec. 1, Chg. II), of 
publicly associating with a notorious prostitute (Spec. 2, Chg. II), and 
of being drunk while in uniform in a public pl.ace (Spec • .3, Chg. II), 
all in violation of Article of War 95; of being drunk and disorderly 'While 
in uni.form (Spec. 2, Chg. III), and of publicly making derogatory and de
famatory remarks regarding officers of the A:rnry of the United States (Spec • .3, 
C~. III), all in violation of Article of War 96. He was sentenced to be 
dismissed the service. Tha reviewing authority disapproved the finding of 
guilty of being drunk while in uniform in a public place. (Spec • .3, Chg. II), 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

,3. A summary o! .the evidence may be found in the accompanying opinion 
o! the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally insufficient to support the finding of 
guilty of Specification 2 of Charge II, but legally sufficient to support 
all of the other findings and th:! sentence and to warrant confinnation 
thereof. 

Shortly after midnight on 'Z7 Deceni:>er 1944 th:! accused, a married 
man, was seen in a parked automobile in the act of embracing and kissing a 
woman not his wife, who was allegedly a prostitute. Later the same morning 
he was :found slumped on the seat of bis car, so completely overccme by 
drink that he had lost consciousness. His companion of questionable 
character was still wi.th him, but was about to depart after having stripped 
him of his jacket, certain insignia, several bottles of beer, and a wallet 
containing some $65. About three weeks after this incident the accused 
again became intoxicated and, while under the influence of liquor, involved 
himself in a violent altercation with his wife which iras terminated only 
by the intervention of th:! civilian police. A short time thereafter, upon 
returning to his 11i£e•s place of residence, he remarked to the Provost 
Marshal of Waco, Texas, who had accompanied him, that •all officers for the 
A:rrtJi} were first class sons of bitches•. Upon arriving at their destination, 
the Provost Marshal learned from the accused's sister-in-law that the ac
cused's :return was not then desired. The Provost Marshal accordingly re

I 



(238) 

quested the accused to spend the night at "Connor Courts" and offered 
to remove the accused• s car for safekeeping to tts City Hall. To 
this proposal the accused belligerently replied that "he us going 
wherever his car went11 • Having thus displayed a contempt £or authority, 
he was .forthwith removed to the City Hall for incarceration. As he was 
being led to a cell, he turned to the Provost :Marshal and said, "You are 
one of the fi.rst class". A few steps .further on the accused added, •some 
day I hope to be a captain on an equal basis 'Yd. th you11 • Although these 
derelict.ions were of a serious nature., the accused's valiant overseas 
service during which he earned the Purple Heart and the Bronze Star 
Medal strongly indicate that, if given another opportunity, he may re
deem himself by his conduct in the future. 

I accordingl;r recommend that the sentence be confirmed but 
that its execution be suspended during good behavior. 

4. Inclosed is a .form of action designed to carry into execution the 
foregoing recommend.at.ion, should it meet with your approval. 

2 Incls MmON C. CRAllER 
Incl l - Record of trial Major General 
Incl 2 - Form of action The Judge Advocate General 

(Finding of guilty of Specification 2, Charge II, disapproved. 

Sentence confirmed but execution suspended. G.C.M.O. 252, 

19 Jun 1945) 
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J.rllf3 Service Forces 

In the Office of The Judge Advocate General · 
• Washington, D. ,,. C. 

SPJGK - CK 27623v ... 9 MAY 1945 

UNITED STATES ) FAIRFIED AIR TECHNICAL SERVICE COW.U.lffi 
) 

Te ) Trial ·b7 o.c.v., connned at 
Wright Field, Dqt.cm, Ohio, 3 


ll&jar RICHABD R. HARVEI ~ February 1945. Dismissal. 

(0-247679), Air Corps. ) 


OPINION of the BOARD OF REVIEW 
LYONI HEPBURN and JIOISE, 

1 
·. Judge .Advocates 

l. The record of trial in the case o! the otf'icer named abOYe baa 
been examined by the Board o.f Revi8W and the Board submit• this, its op1D1on 
to The Judge .Advocate General. 

2. The accused was tried upcn the tollow:lng Charges and Specif'ications1 

CHARGE Is Violation ot the 95 .Article ot war. 

Speciticationa In that Major Richard R. Harv.,-, ilr Corps, then 
Captain Richard R. Harvey, J.1r Corps, 4020th Arll.rJ" Air Forces Base 
Unit, a married man, did, at Daytm, Ohio, between l July 1944 and 
l September 1944, 011 five separate occasions, engage in sexual 
intercourse with one Helen Brad1', the wife of an enlisted aan m 
active duty in a theater of operations, which the said llajor 
Richard R. Harvey, then and there lf8ll knn. 

CHARGE Ila Violation of the 96th Article ot War .. 

Speciticat~on ls (Finding of not guilt,".) 

Specitication 21 In that ](a.jor Richard R. Haney, .Air Corps, then 
Captain Richard R. BarH7, J.1r Corps, 4020th Anq ilr Forces Bue 
Unit., being 1nd8bted to t.he Dqton Biltmore Hotel, Dqton, Ohio, 
in the sua of Three Hundred Dollars (l.300.00) tor hot.tl senices, 
which amount was due and payable cm or about 27 :rebruar;r 1944, did, 
at Dayton, Ohio, from about 27 February- 1944 to about 17 October 
1944, wran~ tail and neglect to pq said debt.. 
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Speci!ication Ja In that :Major Richard R. Harvey, Air Corps, then 
Captain Richard R. Harvey, ilr Corps, 402oth jrrq ilr Forces Base 
Unit, being indebted to the Del Paso COUlltr," Club, Sacramento, 
Cal.i!ornia, in the sum of One Hundred Fi!ty-Eight Dollars and 
Seventy Cents ($158. 78) for membership dues and club services, 
lfhich amount became due and payable on or about l October 1943, 
did at Day-too, Ohio, £ran about l October 1943 to about 25 July
1944, wrongfully fail and neglect to pay said debt. 

CHARGE III I 	 Violation of the 93rd Article of War (Finding of not 
guilty). 

Speci!ication la (Finding of not gullt7) 

Specification 21 (Finding of not guilty) 

.illDI?ICII..lL CHARGE, Violation or the 95th .Article of War. 

Speci!ication 11 In that Major Richard R. HarTey, ilr Corps, 4020th 
Army Air Forces Base Unit, did, from about 21 January 1944 to about 
13 November 1944, dishooarably draw upon The Winters National Bank 
and Trust Company and cause to be presented to the af'oresaid bank 
for payment, about sixty (60) checks, individua.J.l:y varying in 
amount from about Seven Dollars and Eighty Cents ($7.80) to about 
Three Hwldred Dollars (1300.00) each, and aggregating in total 
amount about Cne Thousand Nine Hundred Twent7-6ffen Dollars and. 
Sixty--One Cents ($1,927.61), without maintaining en deposit with 
said bank funds sufficient for the honoring of each such check 
upon its presentation to the said bank for pa:J)ll8nt. 

Specification 2 s (Finding or not gullty. ) 

Specification 31 (Finding o:t not guilt7.) 

J. Defense counsel :moved the court to strike SpecUications 1, 2 and 
3 of Charge II tor the reason that the Specifications did not set forth 
my ot!'ense as there was no allegation or deceit, fraud1 or dishonor in 
connection rlth the alleged debts, and Specification l of the Additional 
Charge for the reasons (1) that there was no al.legation or fraud or deceit, 
(2) the Specification groups a number or alleged of.tenses which are separate 
and distinct trom each other, (3) it fails to set forth sufficient details 
concerning the 60 checks so that the accused could be apprised of what ha 

was required to meet in order to defend himself in court, and (4) the 
Specification is unknown as to form in military law. The law member over
fuled the motion or the defense counsel, whereupon the accused pleaded not 
guilty to all of the Charges and Specificatioo.s. He was found not guilt7 

I 

2 

http:1,927.61


..,, 
. (241} 

of Specification l of Charge II, Charge m and its Specificaticm.1, and 
Specificatian1 2 and 3 ot the Additional Charge. Hen.a found guilt7 ot 
the remaining Charges and Speoii'icationa except (l) the words •on five 
separate occasions• 1n the SpecificatiOJ:l of Charge I, (2) the 1r0rds am 
!1gure1' '11.58. 70- 1n Speci!ication 3 ot Charge n, nbet1tut1ng there!or 
the words and figures "f58.70-, and (.3) with reference to the Addition&l 
Charge, not guilt7 ot a violatim ot the 95th Article or War but guilt,' ot 
a violation ot the 96th Article ot War. No evidence ot previous conrlctians 
was introduced. He was sentenced to be dismisaed the service. The re
vining authorit7 approved the s~tence and forwarded the recorcl ot t.r1al 
!or action -mider Article o! War 48. 

4. The evidence tor the proaeeutim pertinent to the Charges and 
Specifications o! llhich the accused was found gu1lt7 m&y be summarized 
as roll01rs. ' 

It wu stipulated and agreed that the accused was in the 
llilitaq' service ot the United States at all time• material to 
the Charges and Speci!icaticos pending againBt b1a (Pros.Ex.?). 

CharacG} I and its Specification (Sexual relatims with Helen 
Br_. 
Helen Braq, a residclt ot Dqton, Ohio, 24 71ars ol age, te1ti

t'ied that she had ~n married tor five years to Sergeant Jams r. Braq, 
'Who was Bening overseas 1n the North .A.trican Theater ot Operations, and 
tlult she was the mother ot two children. She met the accused in June 
1944, at her own house-wand.ng party to which he came as the guest ot a 
Yrs. Hardin. Mrs. Braey- was •paired o!P with hi.a in a card game. About 
a19ek later, at his inrlt,ation, she bad dinner and danced with accused at 
the Van Cleve Hotel, in Dayton, Ohio. This ns repeated the !olloring, 
nek. Upon the latter occasion she drank too much and did not remembei" 
what occurred between that time and the time when she awalcened the next 
morning in bed 1n cme or the hotel's roou. (Notes The record ot trial 
is silent as to presence or absence or ac·eused at this time.) She dre11ed · 
and ant home. She had •dates• with the accused en the average o! once 
or tlfice a week thereafter until the end ot' August "When her husband re
turned to this country-. During that time she took a trip to Indianapolis 
where she met the accused, spent the night with him in a hotel and had 
sexual intercourse with hill. The two traveled to Chicago the next day' and 
repeated the performance at the Drake Hotel. On the train the .folloring 
night they occupied the same roamette and eng&i;ed in sexual intercourse. 
She also had siDd.l.ar relations with him three or tour times in Dayton, 
Ohio, about three times in one ot the local hotels, anci. once 1n her own 
hane (R. l.8-19,.33). When she first :mt the accused she told h1lll that 
her ausband was in the service (R. 17). Her husband was injured and re
turned to this country- and eventuall.7 to D;qton 1n October, 1944• Ba 
discovered and read a letter which the accused bad written to her in 
&ugwit. When her husband turned the letter over to her a.rt.er reading it 
she destroyed it. In the letter the accused among other things wrote 
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that he -..ouldn 1t !orget the night that n had spent together"· (R. 22). 

The accused himself was a married man and had two children llving .in 

Niagara Falls, New York (R. 23). 


I 

Jtrs. Brady's .tull name was Helen Louise Morgan Brady. 1t the 

age ~ 16 she was employed as a maid in the hens o! a lira. J. c. Kochler. 

She was employed as a waitress in different restaurants and bars in ~on 

and married her present husband in 1940 (R. 26-29). 


Sergeant James F. Brad7 testi!ied that he entered the milltar;r 

service of the United States on 9 January 1943 and was overseas from August 

1943 to 2 October 1944. His left foot was injured in Yugoslavia b7 the 

!all of a building which was struck by a shell. He was returned !or 

hospitalization (R. 47-48). Upon his retum home he di•covered the letter 

written by the accused in which the witer st&ted that he would never forget 

the wonder!ul night that he had spent with the 1dtnesa 1 wife (R. 48). A.a, 

a result his 'Wit'e attempted suicide in November by s?ashing her wrist nth 

a razor blade. Sergeant Brady•s private incOJle !rem August 1943 to. Augo.at 

1944 was $71 000 (R. 50). 


Speci!ieation 2 of Charge II (Debt to Biltmore Hotel). 
Mr. J. o. Tourkow, credit manager o! the Biltmore Hotel, Dayton, 


Ohio, testified that the accused was a guest at the hotel from 16 September 

1943 until 1 ll&)" 1944. The accused was billed Cll the !irst o! each month 

for charges incurred during the preceding month. Bills were supposed. to 

be paid on the 10th of the month, but military persODI1el ware not requested 

to make p~nt until the end or the second month. The accused. was not 

delinquent until that time. The a-.:cusedta account reached its peak on ':t1 


, February 1944, at 'fthich time he owed the hotel l7S3.4l (R. 51-52). He 
gradua.ll7 reduced this obligation so that 'When he checked out ail M8i1 
1944 he paid this aceount in full. On 20 ~;1C1944, accused made a pq
ment on the account of $300.00, which was by ~ check. The check was deposited 
b7 the hotel in the usual course of business but ,ras returned marked •insuf
ticient !unda•. Notwithstanding the return o! this check the accused•s 
account continued to be crediwd !or the payment that it represented. The 
check was carried by the hotel ~ a separate account which was' not paid o!! 
b7 the accused in full until l? October 1944 (R. 52-53, 58). .After the receipt 
of the worthless cheek the hotsl continued to extend credit to the accused. 
This credit amounted altogether to about 1250, but the hotel would not cash 
aar o! his checks- (R. 58-59). The accused voluntarily checked out· o! the 
hotel. He was not asked to leave (R. 59). The hotel account except !or 
the $300 check was saiistied in May 1944 (R. 60). 

·• 
4 
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SP!cigeation 3 ,,2LCharge ll (Fs.ilure to pay debt to Cotmtrz Club). 
By stipul.ation (Pros. Ex. 4) admitted in ertdsnce {R. 66) it •as 

agreed that i! John Titus, l,(anager o! the Del Paso Comt.ey Club, Sacramento, 
Calitornia., wna pNaent in court ha would testily that the accused became 
indebted to tho Club in thl9 sum. o! $158.70 tor dues and serrtces. Such ,ras 
the balance due to the Club on l Octob•r 1943. On 22 September 1943, the 
accused 'lll'Ote Mr. Titus !ram Dayton telling him o! his change o! milita.1"7 
station and requesting his bill. .After receiving the bill and a !orm&l. 
demand tor payment the accused on 22 November 1943 wrote that he would 
tornrd payment on DGcember 1st. On 25 Februar;r 1944 he made a payment by 
check on account of $50. On 5 j,pril 1944 the witness threatenee to notify
the Adjutant Genoriil 1£ the accused did not :pay the balance of the account 
by return mail. On 7 ~ 1944 ha Nedved a check .from the accused dated 
28 Mq 1944 for $2S.OO. When presented for payment the cheek was returned 
for insutf'icient f'unds. On l9 Juno 19-~ he received a money order !or 
$50, and on 25 Jul¥ 1944 me for $S8.70, 1ihich oce.pleted the p~nt of the 
account. 

S cification l of .Additional Char a Dl'aw.ln 60 checks en his 
bcrik account without suf.ficiemt funds 
Mr. Douglas E. 1,&..rson, easb.isr o! the Winters National. Bank and 

Trust Compan;r, Dayton, Ohio, tastitied that the records or that bank shOII' 
tb&t the accused maintained a checking account with that bank i'rom 29 
December 1943 until 14 NOYember 1944. Du.ring the period ot ti.ma traa 21 
JanWU7 1944 until 13 Nowni>er 1944, 61 cbacka nre presented to the bank 
1D amO'U%lts whi.ch at the time each was presented exceeded the funds ot 
the accused cm. deposit. thee• checks ranged 1n amoant tram $7. 80 to $300 
and totaled $1927.61. nu. account was charged $1.00 tor each check thus 
presented u an expen.sa charge and the checks were returned to those who 
·presented thea. The ritnaH proouc•d a Memora.ndu Charge Ticket of the 
bank as to each cheek thus presented showing tha amotmt ot the check, its 
date, and the na.ae ot .the payee (Pros. Ex. s). The7 1181'8 admitted 1n erl
denee over the objection of defense counsel (R. 70). 

Without 0bjsot1cm the monthly statemant of the accused•• account 
with the bank, showing his daily balamee, was admtte~ in ertdence (Pros.Rx.6). 

s. In &afense the accused shqnd b;y nW?!JO%"ou wit.meses, including 
prca:inent citizen• of lfia.gara Falls, Jlev York, that he ( the accused) an
jOJ'8d a excellent reputation 1n that cCl!l!lltmit,1' tar truth and ··Hracit,-1 and 
u a aoral~ nil-behaved and 1--abiding citizen (R. 86, DI!. Ex. c). 

http:expen.sa
http:Dl'aw.ln
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In 1941 ha was chosen as the outstanding young man of Niagara · 
Falls (R. 85) and was PNsident or the Junior Chamber ot Camnerce (R. 90). 

Kan7 other ntnesses, civil and milit8.l'7, testified that the 
duties performed by the accused in the Army were numerous, difficult and 
vital to the needs of .ilr Corps; that he wa.s responsible for obtaining 
deliTeey of spare parts for Wright engines used in the B-29 1 SJ that this 
required considerable travel to various industrial plants; and that he 
performed his duties in an excellent manner and had a good reputation for 
efficiency- and fidelity to duty (R. 93, 98-99, 100, 102J Def. Ex. o). 

Having been advis&d concerning his rights, accused elected to 
testify lmder oath in his own defense (R. 115). He is 38 years ot age. 
A.tter graduating from high school he attended the University of Kinnesota 
for six years, majoring in chemical engineering and business administration. 
He received a •BS" degree. ije was employed as a chemist by- various dye 
and paper caapsnies until 19)3 when he moved to Niagara Falls, New York, 
where he was employed by the International Paper Company- and worked his 
way up to Assistant Manager in 1942 and later to Personnel Kanager, and 
then entered millt&ey serrlce on 23 June 1942. He married on 4 ?iarch 1933 
and has t.o children. lihil.e living in Niagara Falls he was also very 
active in civic affairs and became president of the Junior Chamber of 
Commerce (R. 116-117). For ten years he held a re:aerve commission but 
let it lapse in 19;38. Upoo entering active service he ,ras commissioned 
!irst lieutenant and was promoted to captain in 1943 and to major on 26 
October 1944 (R. 118). His chief duty at Wright Field was the procurement 
of engine parts md their distribution· to the overhaul agencies both danes- · 
tic and overseu,. He was required for these purposes to travel considerabl.7 
he made 26 to .30 trips nthin the year necessitating his absence from Wright 
Field 100 dqs out ot 3QO. In making these trips he had to use his om 
m.cney and then put in a voucher !or reimburs8lll8Ilt (R. 119-120). As a 
result he was often short o! f11nds. $125 was taken out of his pay each 
month aa an allotment to his f'e.mil.7 (R. 156). He previously- enjo,•d an 
individual income of $100 per month outside of his .Ar6q pay troa sane bonds, 
but the bonds defaulted and the income ceased in the latter part of 1943 
(R. 126, 156). His pa7 aa a captain was $230 per month (R. 158). 

With reference to Charge !. !!!:1 ~ Specification, three ntnessea 
testified that Mrs. Brady's reputation for truth and veracity was not good 
(R. 94, De!. Ex. E and Ex. F). . 

The accused, testi.tying on his own behall,- denied generally that 
he enr had se~ intercourse rlth Helen Brady' and denied particularaq 
that be had had sexual intercourse with her at the times and plaoea anrNd by
Jas. Braccy- (R. 135-136). Be admitted that he knew her and that he had spent 
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the night with her in a hotel roan 1n Indianapolis about 30 Jme 1944, . in 
Chicago the .folloring night, and in the roanatte on the train ..-hen return
ing to Dqton. He denied that he had intercourse wit4. her ai those occasions 
(R. 139-140). He denied that he was alcme in 8117 hotel_ roan :ln Daytcn with 
Mrs. Brady' except for short periods oE tille. Other people were prea~t 
most o:t the time (R. 141). He could not recall bar the7 were registered 
1n the various hot.ls. He shared the same roan but not the same bed with 
her 1n Cincinnati (R. l.42). He admitted that he lfl'Otethe letter referred 
to b7 Mrs. Bracy SCIDeti.118 in Jul7 (R. l.47). · 

With reference to Specification 2 of Charge II, tbe accused 
admitted that he gave the hotel his cheek for $300 ai account oE his in
debtedness to the hotel in :W:arch 1944. He showed that on 29 Febur&17 
1944 he deposited 1n his account in the bank on which the check n.s dram 
$320 (De£. Ex. I). The $300 cheek was given to cover a si.ailar obeck tor 
$100 given to the hotel oo ~ Februar,- 1944, but which was returned bt · 
the bank unpaid because it was presented before his· deposit reached the 
'ba.nk, and $200 cm account oE his hotel bill (R. 127-128, 136j. Attar the 
$300 check was returned unpaid be paid the notel $.300 1n two payments of 
$200 on 26 Karch and $140 cm l .April 1944. Xhe hotel applied these pa7
msnts to his hotel bill instead of to the cheek. He finall7 paid the 
check 1n October 1944 (R. 128). He voluntarU,.. checked out o! the hotel 
cm 1 May 1944 and paid the balance then due on the hotel bill. He had no 
intention of _depriving the hotel of the $300 (R. 129). · 

With reference to Specification J or Charge II, the accused 
admitted that when he left sacramanto he owed the Club $152.42. 011 24 
:February 1944 he paid the Club $50 and thereafter ll&de the remaining pq
ments of $50 cm 19 June 1944 and $58. 70 on 2S July 1944. The reasons for 
his inabilit:r t'o pay soaier nre that hens traveling 1n the performance 
of his duties and used up his ready' cash and that his source o:t independent 
income amounting to $100 per IIICl'lth had sud.d.enl.7 c•ued. Be ri.ated that be 
had no intentiaa of uoiding or nading pa,-nt (R. 126). 

With reference to the Additional Charge aocl its Specification1 
the accused, test11)'ing in his own behal!, admitted that he uint&ined 
the account with the bank and that he perNAll7 drew the 61 cbecka which 
were dishanored (R. 130). Be related the circUllBtances .surrowd:ing the 
issuanc• of 30 o:t the checks and their subeequent prcap~ p&1m9nt 'bJ' b1a 
atter the checks had been dishmored b7 the bank. Be stated that tbeN · 
checks •ere ginn b7 hill to various perscms, hotels, clubf, and buinesa 
es~liahments as p81)18nt :tor senieea and merchandise, and, in s011e tn 
in8tancea, aa loans, and that he pranpt.17 made the checks good when they 
nre returned (R. 132-134). Be stated that he. prcap~ redened the remain
ing 31 checks. Caiceming the issuance or red.emption of the checks the 
followiJlg teatlllel21' is pertinents 

7 
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•Q. 	 J.t the time you gave these checks, Major, did you have any 
intention o! depriving any of these people of their money? 

J..· 	 No, in most instances I approached the people and picked up 
the checks before they had gotten back f'rom the bank; gener
ally the reason !or that was the bank was very prompt on· 
sending out this notification that he introduced a while ago, 
as soon as I received that and !ind that out and I was back 
.trom. a trip I would pick them up or call them and have them 
redeposited. 

Q. 	 Now state to the court why you gave this series o! checks 
which were returned .tor insufficient !unds, how did you happen 
to do that? · 

A. 	 Well, there were, chief reasoo is that I am careless about the 
handling of money, I have bad a penchant !or doing that prior 
to the time I came to Daytun; I always had a joint account so 
that with a savings account and checking account in the same 
bank the bank would not return the checks because they know 
the checks would be honored from the savings account. 

Q. 	 Did you have any intention of escaping the obligations involved 
in these checks? 

A. 	 Ho, at no time.• (R. 134,135) 

6. 	 Di•cussion 

Charge I and its Specification. 

The accused, a married o.tficer having a wife and two cbildren., bu 
been found guilty of engaging in habitual. aexual intercouree in Dayton, Ohio, 
over a period of two mc.nths, with the wife of an enlisted man then engaged 
in active service in a tlwater of operations overseas., -nll knowing those 
tacts. 

The woman., Hrs. Brady, wife of Sergeant Brady, and the motlwr ol 
their twoJ~h:Udren, testified that she met the accused at her hane where 
he learned of her marital status and that her!lisband wu an enlisted man 

r
serving overseas. For about two months toll.owing this meeting the accused 
entertained her by W,rining and dining• her at the local hotels on an 
average of twice a week. He took her to hotel bedrooms in Dayton where 
they engaged in sexual intercourse. She accanpanied or met him an trips 
to Indianapolis, Chicago, and Cincinnatti where they spent the night to
gether in the same room and engaged in aexual. intercourse. Mrs. Brady• s 
testimony presented a clear picture of adulterous cohabitation. 
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When her husband returned to this countr;y as a result of an 
inj'IU'7 "ceind in line of duty, he discovered the illicit relationship 
that bad, up to that time, existed between his wile and the accused. In 
consequence thereof, marital troubles immediatel7 i"ollond which resulted 
in an attempt ai the part ot llrs. Brad1' to comnit suicide. The accused•• 
ca:iduct bad a material et.feet upca the life and dcmestic al.fairs of the 
injured enlisted man. 

' 
In the light o.f the Brad1's' testim0117 the accused1• ccm.duct wu 

m.mi!estly, under the circumst.ancea, dishonorable and, u euch, was grosll.7 
unbecoming an officer and a gctleman and therefore constituted a Tiolaticm 
ot the 95th Article o! War. 

The accused has denied that he enr had an7 sexual relationa 
with Mrs. Brady'. He admitted that he knew her- and that he had numerous 
engagements with her during the time complained ct, that he occupied the 
11am roca with her at the times and places described in her tesUmc:ID7, bv.t 
that, despite the cantinuou.s intimate relationship thus indicated, he did 
not have suual intercourse with her. He admitted that he knn during thi• 
time th.at she was a married wanan and the mother of two children. Although 
be te•tif'ied in hia 01lll defense, he did not deny that he also knew that 
Mrs. Brady'• husband was an enlisted man serving ovsrseaa. Notwithstand
ing the evidence introduced by the de.tense attacking Jlrs. Braq-1 • reputation 
for truth and nracity, the court resolved the issue o£ tact thus raised 
in her f'avor and rejected. the accused I s testima:i7 that he did not han 
sexual relaticma with Mrs. Brady during a:r:q of the times that he and she 
occupied the same bedrooa. The accused haa either admitted under oath, 
or tailed to d8D1", all of the allegations contained in the Specification, 
except that of the sexual intercOUl:'se. liis protestations or innocence in 
this respect are not •orth7 ot belief. nwould be cantrary to human be
havior tor a man to engage a hotel bedroaa and spend the night therein 
with & wcman, under the circumstances shown in this case, and.not to 
engage in sexual intercourse with her. No other reason Y&S advanced. or·. 
sugge&ted tor engaging the roans and occupying tha. We find no dif'!icult;r 
in sustaining the finding o.f guilt7 or this Speci.ficaticn and or the lharge. 
1'he acc;used 1s caiduct, apart !ran ita military upect, with regard to ita 
ef'!ect upai the enl.isted man and his family, constituted habitual adulter., 
in Tiolatian o! the lan ct the State ot Ohio (Sectiqn 13024 ot Pag9•• 
Ohio General Code). Tbe Board o! Revin has consistelltl.y held that a 
married officer who engages in habitual sexual intercourH with a 1l'OIUD 

who is not his 'Wife is guilt7 o! conduct unbecoming an officer and a 
gau.Ueman in Tiolatica ot the 9Stli Article of War (Cll 202212, S BR J73J 
CK 203719, 7 BR 279J Cll 208296, 9 BR l). . 

9 
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Charge II. SpecificatiODS 2 and 3 

It was clearly established by the evidence for tlle prosecution 
and admitted by the accu8ed that he was indebted to the Da7ton Biltmore 
Hotel in the sum of $.300 frm at l.e&Bt Z7 February 1944 until 17 October 
1944. It is o! no great importance whether this indebtedness was for 
hotel services, as alleged in the Specii'ication, or arose upon the check 
1n that amount which accused bad given to the hotel on account or his 
hot.el bill and which had been dishonored. This variance between the proof 
and the allegation is not a material one. The evidence clearl7 shO'ff8d that 
the/ hotel extended credit to the accused over a long period or time to 
an uiount that at one time reached $75.3.4].. Even after accused gave the 
hotel the worthless check !or $.300, the hotel continued to extend credit. 
There was no evidence of any demand being ma.de upon the accused for payment. 
'lhen he voluntarily- remOYed from the hotel he paid his hotel bill 1n full, 
leaving \Ulpaid the 1300 evidenced by- the check, which, according to the 
hotel manager, constituted a separate account. Again he continued thereafter 
to use the hotel facilities and to incur further indebtedness until October 
1lhen he paid all of his obllg&tions to the hotel, including the $300 item. 
There was no evidence of any attempt ai the accused's part to evade payment. 
There was no fraud involved in the creation of the debt, nor in its non
payment during the t:ime alleged. The Specii'ication and the proo! merel7 
show a failure to pq a running account.· It has been ccnsistentl7 held by
the Board of Review that the failure or negleot on the part of an otticer 
to pay- his debts promptl7 is not of itself sufticient grounds for charge• 
against him under the Articles of War. There must be an allegation and 
proof of sau.e dishonorable ca:iduot with reference to the debt either in 
its incepticn or in connection with a protracwd delq in p~nt. The 
reoord does not disclose any false representations, fraud, deceit or evasicn 
on the part of the accused nJm reference to the hotel account and therefore 
discloses no offense. Thier• was therefore not.bing dishonorable 1n his 
conduct toward the debt or ton.rd the creditor. 

No doubt the l&ck or proof or dishc:morable conduct, with reference 
to the hotel account, an the part of the accused prompted the Cllission 
!ran the Specification of the word •dishonorablytt. Except for this ward, 

the Specification U otherwise copied !ram Form 117 of the Specifications 

contained in llanu.al for Courts-}(artial, 1928, page 25.3. The omission of 

this word destroy-s the validity of the SpecilicatiOh. It no longer sets 

i'orth an o!fense. For the reasona enumerated, the finding of guilt7 ot 

this Speoilioaticn should not be sustained (See CM 22<Y760, 13 BR 61J CK 

228894, 16 BR 36S; Clil 254704, .3S BR 329; and CK 254722, .3S BR 341). .l 

different ccnolusian might have been reached had the accused been properl7 

charg99 with bringing discredit upon the service by van~ issuing the 

worthless $300 check to the hotel, nll knowing that he did not have and 

not intending to have sufficient funds in the bank upm which the cheek ,ru 

drawn !or its p~nt. . 
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With re.terenoe to Specification 3 the same omisaiai appears. 
The word •dishanorab~ bas again been omitted. No o!.t'enae is charged. 
The evidence in support ot this Speci.t'ication might have supported a 
charge o.t dishcnorable conduct in connection with this debt. The accused 
made false promises of payment and he gave one worthless check on account. 
Ii; is impossible to say, however, whether the court would have .t'ound the 
accused guilt7 of dishmorabfy tall.1ng or neglecting to pa7 the ~bt it 
that word had appeared in the Specification. We cannot speculate on tha.t 
cC11clusim. .The finding ot guilty should not be susta.inad. 

In CM 254722, 3S B.R 341,355, the accu.sed was ch&rpd with •dishonor
ablye failing and neglecting to pay a debt in violation o.t the 95th Article 
o! War. the court found the accused guilt7 of the Speoi.t'ication except 
the word •diahonorab~, substituting for it the word "wrongtul..ly11, not 
guilty of the excepted word and o£ ti- Charge, but guilty o.t the substitu
ted ,rord and a violation ot the 96th Article ot war. 

The Speoi.t'ication thus amended was identical with the Speci.t'ioaticn 
used in the case under discussion. The Board ot :a.Tin retused ·to sustain 
the conviction and held, 

•It 1a the opin1011 ot the Board that the erldence 11'&8 

sufficient t·o have justi.t'ied a finding ot gullt7 u charged, 
1n that accused' a conduct was characterized b;y deceit and 
protracted evasion, and that while in receipt of ample funds, 
he preferred to sati8f7 his own desires rather than to dis
charge a standing obligation. It has repeatedl7 been held, 

• 	 honver, that mere failure to pay a debt is not an offense 
under either Articl~ of War 95 ar 96•. CK 22lSJ3, l3 BR 239.J 
CM 22076!J, 13 BR 61; and Cll 207212, 8 BR 319 nre cited. 

§peci.t'ication 1 ot Additional Charge 

This Specification was originall7 laid under the 95th .Article 
o! war. In substance it alleges that the accused was guilt7 of conduct 
unbecoming an officer and a gentleman, b;y drawing and causing to be pre
sented to his om bailc about 60 checks over a period of· 10 m.onths 'When 
his deposits in that bank were insufficient tor the payment of the ebecka. 
Defense counsel mOYed to strike this Speci.t'icatiOD because (1) it !ailed 

•: to aver !raud, (2) it was duplicitous, and (3) it is ao indefinite and 
. 'Y&g\18 	 in its terma that the accused could not be apprised !raa 1t CJ! what 
ho is required to de.tend. In view of this timely objection it cannot be 
said that the detects ccapiained of, i.t' they., ibr an;y o£ them, exist, nre 
waived b;y the accused. It should be noted that the court round the accused 
not guilt,' o.t a rlolation ot the 95th .Article of War, but guilty- ot the 
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Specification as a violation o£ the 96th .Article ot War. TM.a ma:r have 
been prompted by the tact that no .traud wa.s alleged or proved and that 
there.tore the accused ya.a not personally dllhcnored and disgraced as an 
otticer and gentleman. In any eTent whatenr test.a are applied to the 
dl.idit7 o.t the Speci!ica.tico should be applied to it as a rlolaticn o.t th• 
96th Article o.t War. De!.nse counsel•s .tirst objeetiQD was theretore 
•l1w1Dated b7 the court 1n shitting to the 96th Article ot War under 'Which., 
in worthless check: cases., it is not necessar7 to allege., nor to prove., .traud 
(CK 249006., Yergara, .32 BR 5). "le are constrained to conclude., however, 
that the Speci!ication is either duplicitous., too indetinite and vague in 
its terms tor proper de.tense and also .tor acting as a bar for further pro
secution., or that it fails to set forth an.7 offense under Article or War 96. 

The subject or duplicitous Speci!icationa was ab~ discussed in 
CK 268259., SteTens. The tollOlring excerpts therefrom are ll'Cll"th.7 o! re
petition, 

•In general., one Specification should not; allege aon than 
one offense (llCll 1928., par. ~ and 1! it does so, it is •bad• 
.tor duplicity (Winthrop., op. cit. P. l43J 31 c.J. 7S8) a Tic• 
against 'Which n are Yarned u •a not uncClllmal ..ta.ult in our ser
vice, and has been repeatedly ecndeaned in Ord.era• (Winthrop, 
££• ~., page 144).• 

•Hc,nnr., there are recognized lim1tatims upClll that rule. 
fhese are offenses having the quallt7 o! duration, 'Where ord1Da:r7 · 
rules do not apply' a.s to specific designation or. u-. Such 
may be the continued nonpayment or a debt, charged as dishonor
able ccnduct under Article of War 9S (Winthrop., !2• cit., p•
-1)9), 	unl.Dtul cohabitation (CM 2ll.260., Groehorici'., !oBR 43), 01" 
the neglect or maltea,sance of a ccntinuing dut7 (CJf 2.38266, 
Campbell, 24 BR 215). Such cases do not raise the qu.esticm ot 
dupllc1t7., as there is a single offense., •continuing• in a.true 
and absolute sense.• 

•H°" much unity or purpose., singleness or transaction., 01" 

adherence to scheme., plan or design must be Htabliahed to justifT 
the collective speci!icaticn or a aeries or wrongtul acts DlWlt 
depend upon the facts and circumstancee or tha cue.• 

'.l'he same rule appears in Winthrop•s Ylli~ Law and Precedents., 1920.,p. 1431 

•This rule (against duplicit7) does not app~ to .the stating 
together., in the same count, or several distinct cr1m1naJ. acts, 
provided. the sam all .form parts or the same transaction., and sub
stan~ COJIPlete a single occasion ot offense.*** So it is 
held not double pleading to allege 1n the same count the larcm17 
or severa;L distinct articles appropriated at the same tille and 
place.• 
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I! it ,ras the intention of the court in .finding the accused 
guilt7 of the Speci!'ication under Article of War 96 to .find tMt he brought 
discredit upon the service in the thoughts ot the recipients o! th.a check• 
issued by- the accused which proved upon presentation tor p~nt to be 
worthless, then, undoubtedly-, in the light of the principles quoted 
above, the Speci!'icatim is duplicitous. It is also too indefinite and 
uncert&in in its terms. n. 18suance of each check :might or might not be 
an ottense under .Article of War 96 depending upon the circumstances aur
rOW1ding its issuance and acceptance. Sixty possible offenses are in
volved which make the Specification duplicitO'llS. No details are .furnished 
concerning the dates, amounts, and the name of the persons to 'lfhom the 
checks were issued or negotiated which make the Specitication too in
definite and uncertain for proper def8Il88. 1'be .failure to supply such 
details makes it impossible for the accused' to plead a:ny conviction as a 
bar to rurther prosecuticn for issuing same, 1!' not all, of the 60 checks 
referred to in the Specification. 'When vined in this light the conviction 
should not 99 upheld. The Board ot Review so held with regard to a simi.
lar specification in CK 257469 (1944), which was reported in the .August 
1944 Bulletin of Dig. of Op., Page 338, 3391 as folldll'sa 

•Accused was found guilty of wrongtully ordering and causing to 
be used, 'on numerous occasions• fran about 12 July to 5·0ctober, 
11.otor vehicles of the United States, furnished and intended .for 
the :military service thereof, for his persooal gain and benefit 
in hauling persons and materials tran Anq installations and busi
ness establishments to accused's home, in violation of Article 
of War 96. '!'he Specification was detective in that it (1) alleg
ed a number of distinct and 1eparate ottenses, (2) did not describe 
the various Government vehicles alleged to have been used, (3) 
did not specify the· da.tes of commission o! the alleged o:trenses, 
and (4) did not describe ·the perscns or materials hauled or the 
points between which they were h,~ed. Defense counsel's motion 
to strike the Specification was.denied; and his motion to strike 
all evidence applicable to it, made at the close or the prosecu
tion's case, was also denied. Over. objection by- the defense 
counsel, the court admitted at the trial an instrument termed a 
1bill o.t particularsa, ottered by the prosecution 1as a part of 
the pleading•, which set out details respecting thirty- separate 
instmces of alleged improper use of Government transportation. 
Held1 The record is not legally sufficient to support the finding. 
The Specification was tatal.1,- de!ectin and the court erred in 
not granting defense counsel•s motion to strike the Specification 
and all the erldence applicable to it. The admission of the pro
secution' s •bill or particulars' was errorI there being no authority 
to use it :in court-martial procedure as a means of curing a .fat
ally defective speci!'ication. CK 2574h9 (1944).• 
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U, on the other hand, it was the intention or the findings that 
the accused acted dishonorably and thereby brought discredit., upon the 
service in violation r;! the 96th Article o! War by a continuing course of 
conduct over a period cf 10 months in causing to be presented to his ovm 
bank about 60 checks when he did not have sufficient funds on deposit £or 
the peyment ot each check lrhen presented, then, in our opinion, _the duplici 
tou.s nature of the Specification falls within the exception !or the reasai 
that the ot!ense charged is a course of conduct which must b~ made up of 
a a,ries o! acts. But, when viewed in that light, the Specification does 
not set !orth an offense. The bank under such circumstances is in an 
entirely different position from a person to whom a bad check has been 
given 1n payment ot some obligation, or £or some· other purpose. '!he bank 
is a financial. institution upon which any one is at liberty to draw !or 
!unds. It is a part of its business to determine whether or not it will 
honor such drafts. In the accused's case it refused to honor his drafts 
whenever they exceeded the amount of his deposit on hand. The bank m;q 
have been inconvenienced but it did not suffer any loss. It had fixed a 
charge ot $1.00 for the service thus rendered the accused. It is a recog
nized custom ammg banks to make a service charge. The bank was apparent~ 
satisfied with its relationship with the accused as his account was not 
closed by the bank over the long period of ti.D3 under discussion. We 
there.tare fail to perceive how the A:nzv ot the United States could have 
been brought into disrepute by the business. transaction shown. It did 
not even appear that the bank or my of its representatives knew that the 
accused was an officer in the Army of the United States. We are there.tore 
ccmpelled to comlude that mither the Speci!icaticn nor the evidence dis
closes the commission ot any of.tense under the 96th Article o.f' War. 

7•. War Department records and the record of trial show the accused 
to be .38 9/12 years of age, married., and the father of two children. He 
graduated from high school, the University of Minnesota, and R.O.T.C. Be 
was employed as a chemist b;y various dye and paper manufacturing concerns 
!or seven yea.rs when he moved to Niagara Falls, New York, where he was 
employed by the International Paper Company as a technical. .salesman, then 
as an assistant manager, and finally as Personnel Manager. He was active 
1n civic affairs and was a national director o.f' the United States Junior 
Chamber of Camnerce. 

On 14 June 1926 he was appointed 2nd Lieutenmt C.A.C. Reserve. 
On 9 J~ 1942 he was appointed 1st Lieutenant, AUS, Air Corps, and attend
ed the Of!icers Training School for the W' Technical Training Command. 
He was promoted to Captain on 2l August 194.3 and to Major on 26 October 1944. 
For a period of 14 months previous to his trial he was stationed at Patter
son Field, Ohio, and during that time his manner of performance of his duties 
was rated as •superior•. His last assignment was Chief, Wright Aeronautical 
Corporation Group, Engine Branch, Aircraft Section, Supply Division. 
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8, Xbe court was legally constituted and had jurisdiction over the 
accused and of the offenses. Except as noted, no errors injuriously a!.tect
ing the substantial. rights o.t the accused nre committed during the trial. 
The Board of Review is of the opinion that the ncord of trial is not 
lega.l.ly sut.ticient to support the findings o.t guilty of Charge lland its 
Specifications, and the Additional. Charge and.its Specification, but ia 
legally sufficient to support the findings of guilty o.t Charge I and its 
Specification,and the sentence., and to warrant confirmation o.t the sentence. 
Dismissal. is mandatory upon conviction of a violation o.t Article o.t War 95. 
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SPJGK • CM 276260 	 1st Ind. 

!1 JUN 1945 
Hq ASF. JAGO, We.ahington 25. D. C. 

TO a The Seoreta.ry of War. 

1. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your aotion the reoord of trial and the opinion 
of the Board of Review in the oa.se ot Major Richard R. Harvey (0-247679 ). 
Air Corr•• 

2. Upon tria.l by general court-ma.rtial this of':t'ioer •u found guilty 
of aots of adultery with the wife of an enlisted man then on aotive duty 
in a theater of operations, in violation of Article of War 95 (Cha.rge I)J 
of the wrongful failure and neglect to pay two debts in violation of 
Article of War 96 (Cha.rge II and its Specifications)J and of dishonorably 

'drawing 	and causing to be presented to a bank about 60 oheoks without 
maintaining on deposit with the bank suffieient funds for honoring each 
cheok upon its presentation, in violation of Article of War 96 (Additional 
Charge). He was sentenced to be dismissed the service. The reviewing &u• 
thority approved the sentenoe and fonrarded the· record of trial for action 
under Article of War 48.' 

3. A summary of the eVidenoe may be found in the accompanying opinion 
of the Boa.rd or Review. The Boa.rd of Review is of the opinion that the 
record of trial is not legally sufficient to support the findings of guilty 
of Charge U and its Specifioations (wrongful failure to pay two debts) or 
the Additional Charge and its Specification (dishonorably drawing and causing 
to be presented 60 worthless checks), but is legally sufficient to support 
the findings o.f guilty of Charge' I and its Specifioation and the sentence 
an:l. to ~rrant oonfinnat~on of the sentence. I oonour in that opi~on. 

The accused, a married officer, having a wife and two children, 
on numerous occasions extending over a period of two months engaged in 
sexual intercourse here in the United States with the wife of an enlisted 
man who ,ras then ser'ving overseas in a theater of operations, with full 
knowledge of her marital status and of her husband's military grade aDd 
location. Such conduct was unbecoming an oi'fioer a.nd gentleman a.nd con• 
trary to the high standards expected of an officer of the Army of the 
United States and warrants dismissal. I reoommend that the sentence be 
~onfirmed and carried into execution. 

..., . . 

··. -4~ · Inolosed ia & form. o£ aotion deiigued to carry into execution the 
toregoing recommendation. should it meet with.• your approval • 

.. ~C-~~ 
2 Inola • - - ~N C. CIWlm . . 

1. Reoord of trial Major Genoral 
·2. Form of action. ... 1he Judge . .A.dvooate General 

~1ndings of guilty of Charge.,.rr and its Specifications_ and 'of
4 

the· 
Additional Charge and its Specifications disanproved~ S~1tence 
confirmed. G.C.M.O, 269, 3 Jul 1945) 

..
16 
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WAR DEPARTMENT 

Anny Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C ~ (255) 

SPJGQ S APR 1945CM 'Zl6Zl2 

UNITED STATES ARMY ilR FCRCF.S EASTERN 
FLYING TRAINING COMMAND 

v. l 

) Trial by G.'C.M., convened at 

Second Lieutenant JOHN E. ) Maxwell Field, Alabama, a> 
MYRICK (0-818296), Air )· February 1945. Dismissal. 
Corps. ) 

OPINION of the BOA.RD OF REVIEW 
ANDR.EJfS, F'RED]IUCK am BIERER, Judge Advocates 

1. The Board of Review ha. s examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
- ti.cations 1 

CHlRGE I: 	 Violation of the 95th Article of War. 

(Finding of not gullty.) 


Specifications (Finding of not guilty.) 

CHARGE Ila Violation of· the 96th Article of War. 

Specification ;J.1 (Finding of not guilty.) 

Specification 21 In that Second Lieutenant John E. Myrick, 
Air Corps, squadron If, 2l.32i ilF Base Unit, Maxwell 
Field, Alabama, having received a lawful order from 
First LieutE11ant Harwell H. Janas, J.ir Corps, Assistant 

·provos~ Marshal to remain in the Station Hospital until 
released, the said First Lieutenant Harwell H. Jones, · 
ilr Corps, being in the execution of his office, did, 
at the Station Hospital, Mllwell Field, Alabam, on 
or about 28 January 1945, .tail to ooey the same. 

SE::OND (sic) ADDI'l'ICNAL CHARGE: Violation of the 69th 
Artie le of War. 

Specifications · In that :?rid Lieutenant John E. Myrick, Air 
. Corps, Squadron H, 2132nd AAF Base Unit, .M9.xvrell Field, 
ilabama, raving been duly placed in arrest in quarters, 

. 
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Buildmg 11, Roo:n 3, :iaxwell Field, Alabama, on or 
about 5 February 1945, did, at Maxwell Field, Alabama, 
on or about 17 February 1945 break his said arrest 
before he vras set at liberty b~' proper authority. 

The accused pleaded guilty to the Secaid A.dditional Charge and its 
Specification, and not guilty to all other Charges arxl Specifications. 
He was foond not guilty of Charge I a.rd its Specification and o:f 
Specification 1 of Charge II, and guilty pf all other Charges and 
Specifications. Evidence was introduced of me previous conviction 
for a violation of Article of 1'3.r 96 {offense not shown in the record 
of trial), for which he was sentenced to be repr;tne.nded, to be re
stricted. to the limits of the post for 3 months., and to forfeit $100 
per month for 6 months. He was sentenced m the instant c?.se to be 
dismissed the service and to forfeit all pay and allo1'8.nces due or 
to become due. The reviewing authority approved the sentence., remitted 
the forfeitures and forwarded the record of trial for action under 
Article of War 48. 

J. Inasmuch ~s the accused was acquitted of the oi'fEl'l88 alleged 
m Specification l of Charge II., it is unnecessary to set forth any 
of the evidence relatmg to it. The same is equally true with regard 
to the Specificaticn arrl Charge I, of which he was li~el'lise acq.iitted, 
except that the facts and circumstances shown in support of it are 
deemed pertinent in the consideration of the findings as to Specifica
tion 2 of Charge II. Therefore, so much of the evidence as is con
sidered material i::: set forth, substantially, as follows, 

Specification and Ch3.rge I; Specification 2, Charge II. 

For the prosecutions 

A.t 2:30 a.m., 28 Jam.ary 1945., First Lieutenant Harwell H. 
Jones, .Assistant Provost Marshal, 2132d Army Air Forces Base Unit, 
then on duty with the town patrol in Montgomery, Alabama, received a 
report fran a sergeant of military police that there was a drunken 
lieutenant in the Manhattan Cafe (R. 21, 22). He thereupon entered 
the cafe am observed the accused standing near the center in company 
with civilians and holding a civilian hat in his hand (R. 23). The 
accused's cap -was behind him {R. 27). There were about five or six 
persons present, including the accused and his three canpanioos {R. 
26). Lieutenant. Jones inquired of the accused whether he had lost his 
hat arxi asked to see his AGO card. · Whether the accused refused to pro
duce it ms not shomi., but he stated that he was not required to show 
his "i:ass" and, when informed that Lieutenant Jones was a military police 
officer on duty, made disparaging remarks. about his being a bny scout and 
not a real soldier (R. 23), and used the words 11God damn it". and 11God 
damn" {R. 26). The accused was unusually loud at the time and Lieutenant 

' ' 
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Jones. noted that he needed a raircut and that his uniform was in only 
fair condition (R. 23) • Tile only thing "out of the wayn however, 
,.as the matter of the accused's hat {R. 25). Witness did smell miskey 
on the accused I s breath and his face was flushed. The accused admitted 
tra t he had been drinking, but said he could take care of hi:nself and 
asked to be released. Lieutenant Jones advised him that, since the 
accused was a flying officer, he could not release-him (R. 23), it 
b.eing his understanding that, under Army Air Forces Regulations, fly
ing officers picked up for drunkenness were to be taken to the flight 
surgeon•s office !or examination {R. 26). However, the accused was 
taken to military police headquarters (R. 23) in a patrol -,,a.gon (R. 29), 
arrl he went along without resistance but staggered as he walked to the 
car (R. 25). 

The aily disorder in the cafe, according to Lieutenant Jones, 

was the accused's statE111ent, in conversation, that the natter was none 

of Lieutenant Jones• 11da.inned business" (R~ 28). 


The accused 11as held at police headquarters until a.bout 5100 
a.m. when he wae taken to too hospital (R. 24, 25). While·at the 

· tanner place, the accused said "something about MPs all being boy 

scouts• arrl called Lieutenant Jones tta chicken shit boy scout" (R. 

23, 26). 


At too 
·. 

hospital, where the accused was "on the point ot sober
ing up" (R. 24), Lieutenant Jones delivered him, as a iatient, into 
the hands o:f First Lieutenant Girard J. Craft, Medical Corps, out
patient officer of the day, and other than send:ing in a delinq.iency 
report later, Lieutenant Jones felt that his responsibility for the 
accused was then ended (R. 26, Z7, 31). A.t no time had he attempted 
to place the accused under arrest but had merely been' "holding him 
under restraint" (R. Z7). When asked by the ccurts "If he hadn1t 
talked to you like that, would you have let him go?" Lieutenant Jones 
&n8118reda •I would have advised him to go en to his quarters", and 
to the farther .st&tement' 11In other.words' he did get you kinda riled 
up•, 1:9 replied, "Yes sir• (R. 29). 

. ' 
Lieitena.nt Cratt admitted the accused as a patient (R. 31, 


.'.33) and Lieutenant Jones then left (R. 24, .'.31). However, before 

leaving, according to his vereicm, Lieutenant Jones j;old the accus_ed 


. he WlS being held in the hospital \\Ilder restraint because he was· 
intoxicated (R. 24). The accused again asked to be released but 11as 
told b;r Lieutenant Jcm.es that he had no authority to release him and 
that he would ha.ve to sta;r (R•. 24) until properly released . (R. 25) • 
j.ecording to Lieutenant Craft, the police officer ordered .the accusEd 
to sta7 in the hospital •as a patient" (R. 32). Lieutenant Cratt· · 
save no orders to the accused:,. being in doubt as to his authorit7 
urrler the circumstances;:nor did he release him (R. 31, 32, 34). He 
did eng.-ge_ ui caiTereatim with the accused during llhich the accused 
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stated tra t he could go home by himself ii' allowed to do so, but 
Lieutenant Craft "encouraged him to stay in the hospital" advising 
him tte.t he would be "leaving in violation of orders" •. The accused 
said he knew that and ms going anyway, whereupon he left (R. 32, . 
33). As to the accused's con:lition when he arrived at the hospital, 
Lieutenant Crai't thought he was "somewhat irresponsible so far as 
driving an automobile or walking a white line" was concerned (R. 31). 

For the defenses 

_ Mrs. !eland Da.vis, housewi.f e (P.. 56) , Miss Sa:t'a Na.il - (R. 52) 
and R. L. Davis, a display manager (R. 54), all residents of Montgomery, 
Uaba.ma, testified that they b:l.d been with the accused since 8 o'clock 
p.m., on Z'/ January 1945, until the military police entered the 
Manhattan Caf'e, accosted the accused and took him. amy. Mr. and Mrs. 
Davis stated that a noncommissioned officer first asked the accuseda 
"Liaitenant, llhere is your hat?" (R. 55, 57). The accused had laid 
his-hat en the table where the ladies llere seated and, at the request 
or Mr. Davis, 1111s also about to place Davis,' hat, which he was then 
holding, ai the table (R. 53, 56, 57). A.n oi'i'icer came up later ard 
told the accused trat his actions were unbecoming an officer (R. 55). 
The accused ns not disorderly in any- nanner (R. 53, 55-57) but, though 
the tale of his voice -was not loud or boisterous, "it might have been 
just a bit sarcastic" (R. 54). The accused was walking all right when 
he entered the- cafe and when he 1f8llt out (R. 57). The party of four 
bad cCJlSumed about 2/3 of a quart of liquor during the evening (R. 54, 
55). In the opinion of Miss Nail the attitwe of the military police 
ttwa.sn•t too goo:i" (R. 53). 

. The accused, ;having been infonned of his rights, testified 
as follows regarding the episo:ie in the cafe: 

"WeU, sir, I didn't talk out of the ordinary. I used 
the same tone I am using now. When the MP sergeant came up, 
Lieutenant Jmes was behind him. He asked where my hat was. 
I pointed to it on the table and told him so. Lieu.tenant 
Jones asked !or my AGO card. I showed it to him. Ha said, 
1You will have to go with us. You have been drinking. t So 
I went 11:i.th them to city hall.....actually I wond ared llhy they 
approached me. It -was a normal even:lng. I had had a few 
drinks before we stopped in a friend I s house for a bite to 
eat. I didnlt knCIIJ why I was be:lng approached by :MPs•••I 
held a conversation with the Medical OD and asked him if' he 
thought I -was drunk. He said •No•••You look all right to 
m~•••You have been drinking••• Ii' you would comb your hair 
I don 1 t think anyone .could tell you had been drinking., I 
believe he said he thought I should· go upstairs to bed·. I 
told him I didn't like. a,.Jiospital and didn't want to stay 
there••.J.i'ter talking with him a €ew minutes, I left." (R. 59,
6o, 63). . 
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For the courts 

Colon.el George F. Baier, Medical Corps,- Regional Hospital, 

Ml.xwell Field, Alabarra,ca.l.led as a witness by the coort, testified 

trat he lmew of no written regulations pertaining to the hospitali 

zation of drun..~en officers and that military police have no authority 

to hospitalize anybody. A.ny individual delivered to a hospital on 

a charge of intoxication WOllld be c cnfined to :the hospital only Tihen, 

in the opinion of a medical officer, he is drunk (R. 49, 50). 


Additional Charge and Specification. 

For the pro$ecution1 

On 5 February 1945, the accused was placed in arrest in 
quarters by the commanding officer of Maxwell Field, Alabama (R. 9 1 11). 
The order was in writing, prescribed the limits and corxiition::i of the 
arrest in tenns, and the accused aclmowledged receipt of it in writ 
ing (h. ll, 12; Pros. Ex. A). Although authorized to do so, neither 
Lieutenant Colcne_l Hie;h nor Major Bell released the accused on 17 
February 1945 or gave him special permission to be apsent from his 
quarters (R. 9, 10, 12), yet he was found absent fran them at someti111e 
between 3 and 4 p.m. (R. 17, 18), and again a.t 6 p.m. on that date 
(R.14). A.t about 12:30 a.m. that night, the officer of the day, and 
at 1130 a.m., military police, made a ·search of the accused's quarters 
and the latrine, and the accused could not be found (R. a:>). 

For the defenses 

The accused, in his testimony, stated that being alone in 

his room, never having been ccnfined before, worked a: hardship on him 

especially because he was not allowed "to take PT" and was limited 

to 30 minutes for his meals. He 1'as nervous and umer mental strain. 

He had left his cparters but did not stay out long and returned of 

his own accord (R. 60, 61). 


4, The accused •s plea of guilty to the Additional Cha.rglt and 

Specification is amply supported by evidence-for the prosecution and 

the admissions of the accused in the trial. There is, therefore, no 

question about the propriety of the findirgs as to this offense•. 


It has been suggested that, although the findings as to the 
Specification of Charge I and Specification 2 of Charge II are in
ccnsistent, they are legal. No such question is presented. The latter 

· 	bears no relation whatever to the former nor a;re any of the essential 
elements of either offense embraced within. the other. 

The accused 119.s'·~harged with having been drunk and disor-. 

derly in a public place but, .in. 'the light of the most favorable view 

which can be taken of t~ evidence ·for the prosecution, 1'8S properly 

acquitted thereof. The record fails to disclose any evid~ce of 


s 
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public disorder en the pa.rt of the accused at the time arid place 
alleged and leaves a very substantial doubt of his intoxication, 
testimcny as. to which is weak and shallaw. 

The evidence shows thlt the Assistant Provost Marshal, 
accompanied by a sergeant of military police, accosted th_e accused 
while in the canpany of civilian friends coosisting of a husband and 
wife and another woman, and therea.f't.er, presum9.bly because of a sus
pected intoxication, removed him, by patrol-wagon, to military police 
headquarters. There he was detained :(or 2½ hours during 'Which time 
it is undoubted that there was acrimonious cc:nversation and the use, 
by the accused, of uncanplimentary and opprobrious· remarks about the 
military police. The accused was not, however, charged with any 
offense arising rut of this episode and it_ is cnly mentioned because 
of what followed. 

As the accused was, according to the testimcny of the police 
officer, "on the point of sobering upn and notwithstanding repeated 
requests to be released, he was takm to the hospital and com:nitted 
nas a patient" by the A.ssistant Provost _:Mar_sb:l.l. This, accord:fng to 
a colcmel of the Medical Corps, call9d as a witness by the court, 
was not within the_ province am authority of any military policanan 
and could _cnly be done by order of a medical officer when the circum
stances require it.. In this case it appears that the medical officer 
did execute admission papers for the accused, ·1::ut the record is silent 
as to the reascn and the medical officer's testimony as t.o the accused's 
coodition does not :indicate th:lt hospitalization was either requested 
by anyone or required under the circumstances presented. 

. The Field Manual for "Military Polle e" promulgated m 14 
June 1944, provides that "protective custody" is assumed over. military 
p~rsonnel by military police, · 

na. 	 When a member of the Armed Forces is found on the 

street.without fundsn; or,· 


"b. 	 •.••••has suffered illness or injury"; or, 

11c. 	 To prevent a member of the Armed Forces· from bring
ing discredit upon the service"; or, · 


na. 	 To protect a member of the Armed Farces from violence 
or injury" (Par. 15, FM 19-5). · 

ill of' the testimony indicates that it was such protective 
custody Yihich the Assistant Provost Marshal !::ad assumed over the 
accused in this case. lie did not i'llr.iediately take the accused to the 
flight surgeon or a medical officer as he said it was his duty to do 
with intoxicated fiying personnel but, instead,. took hi,n to the police 
headquarters and held him there for a substantial period of time 
lilich was much longer than necessary- t.o make ,any·preliminary deter
mination, •het."1er the.accused's actions and condition ind:!,.cated 

. 6 ' 
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.... 
:1ntoxic{ltion. The situation raises a strcng inference that the sub
sequent commi'bnent to the hospital ms the consequence of pique 
created by the accused's insolent attitude at the police station arid 
not because of his physical c_ondition. 

However that may be, the police officer voluntarily divested 
himself of his custody arxi control of the accused when he delivered 
him at the hospital. That this is. all· that. was intended is apparent 
from the testimony of the police officer, who said he had no thought 
of arresting the accused but had merely held him "under restraint". 
Such terms are ambiguous whEl'l used, as they frequently are, without 
re~rd to the niceties of legal distinctio~; but it is clear that by 
"restraint" the police officer meant "custodytt in contrast with the 
term "arrest"· Vih.ich he' said he understood could only be effecte:i · by 
"the Canmanding Officer". 

' 
Nevertheless., afte-r turning the accused over to ·the medical 

officer at the hospital., and just as he was about to go amy., he 
ordered the accused not to leave the hospital until properly released· 
and this was an attempt to restrict the accused to specifiad limits 
for an inde.f'ihite. time which, if legal, constituted an actual arrest
ing of the accused's liberty beyond the period and outside of the 
scope of any previous lawful detenticn. .· · · 

It ·1s unnecessary to speculate upai whether the actions of 
the Assistant Provost Marshal were well intentioned., or whether being · 
so., ,they were tactless and injudicious. It is sufficiently evident 
that b3 transcended his power ana authariv- lileri ha attElllpted to place 
.the accused under restriction in the hospita.l and that the order ' 
intended to accomplish it •s, :therefore., not a lawful order which · 
the accused •s obliged to oo,q. 

. 
5. Records o! the War Department disclose that the·accused •s 

barn in Roanoke Rapids., Borth Carolina, is 'Z7 years of age, married 
and has t)"o children. After graduaticn £ran high school be w.s . 
employed from. June 1942 to !larch 1943 as an electrician by' the Newport 
N~ Drydock•and Shipbuilding Corporation. He became a member of the 
ilr Corps lmll.,ted ReserTe on 19 .lugust 1942 11,nd on 11 )larch 194) 
entered upal ~tiTe training. Uter completing the pre~cribed course 
or training he 11ae commissioned a second lieutenant, Army' ot the United 
States at .l:nny ilr Farces Pilot School (.ldvanced ~ 2 l!hgine)., Mood7 
Fielci', Georgia al ; Decanber 1943 and -was detailed· to ~ l.r,Q'.Ur 
Field, an,rna., Tennessee al the same date•. On lS .lugust he was 
punished under Article Qf War 104 by reprimand arxi forfeiture of . 
17;.oo pay tar being drunk and disorderly at Harlingen .lrmy Air Field, 
Tsxaa cm S Jilly' 1944 and for breach of restrictions en 18 ~ 1944. 
Qi 18 Septeli>er 1944 he llas· convicted by a general cru.rt-martia.l fgr 
having oeen drunk and disorderly in uniform in a public place and · 
far ..wrcmg~ striking a civilian youth en 8 September 1944 at 

';"' . . : 
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Ibrlingen Anny Air Field in violation of Article of War 96. He 
was sentenced to be reprimanded, to be l"estricted to the limits of 
his post for three mcnths, and to forfeit $100.00 per month for 
six r:1onths. 

6. The court was legally ccnstituted and had jurisdiction of 
· the person and the subject matter. Ex:cep-t as noted, no errors in

juriously affecting the Slbstantial rights of the accused 11'0l'e 
committed during the trial. In ·the opinion of .the Beard of Review 
the record of trial is legally insufficient to support the fin:iings 
of guilty of Specification 2, Charge II and of Charge II, but is 
legally sufficient to support the findings of guil -cy of the Secom 
Additional Crarge and its Specification and to support the sentence 
and warrant con.firll'.ation thereof. A sentence of dismissal is auth
orized upon conviction of a. violation, by an officer, of Article of 
War 69. · · 

. 
, Judge .ldvocate. 

I • 

~ . 
~tt/.L4<P( , Judge Advocate • .. 
___C_s_ic_k_i_n__.gu_a_r_t_e_r_s.)___, Judge Advocate. 
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SPJGQ - Cl! 'Z76'Z72 • lat I.rd 

5 JUN 1945 
Hq !SF, JAGO., Washingtoo 25, D. C. 

T01 The Secretary ot War 

l. Pursuant· to Exocutive Order No. 9556, dated May 26, 1945, 

thEre are transmitted herewith for your action the record of trial 


·a.Di · the opinion of the Boe.rd of Review in the case of Second 

Li:eutenant John E. Myrick (o-818296), Air Carps. 


2. Upcn trial by general court-uartial this officer was fourxl 
guilty of failure to obey the lmrful order of a s1.1perior officer 
than in the executiai of his office (Specification 2., Cl'arge II) in 
violation of Article of War 96, and upoo his plea of guilty was also 
found guilty of breach of arrest (Second Additional Charge and Speci
fication) in violaticn of Article of War cl}. He was sent,enced to be 
dismissed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the se11tence but remitted 
the forfeitures and forwarded the record of trial for your action under 
Article of War 48. 
-

3. 4 swnnary or· the evidence nay be found in the accompi.nying 
· opinicn of the Board of Review. The Board is of the opinion trat the 

record ot trial is legally insufficient to support the findings of 
· gulley- of Specification 2, Charge II, and of Charge Ir,· but is legally 
sufficient to support the timings of g,.rl.lty of the Second Additional 
Charge and its Specification and to support the sentence and warrant 
confirmatiai thereof. I concur in tra t opinion. 

This officer, after having been duly placed in arrest in 
quarters., Willfully and deliberately violated the co:ndi tions thereof 
by going beyond the limits of his arrest. Although, of itself., this 
was a minor military offense, under the circumstances shown, his 
course of conduct prior thereto demonstrates his failure to comprehend 
the meaning or good arder and military discipline and his ca1tinu.al 
disregard of the standard of conduct and behavior required of him as 

:an officer. In August 1944 punishment by reprimand and forfeiture of 
$75.00 was imposed upon him by his commanding general under Article 
of War 104 for being drunk and disorderly.and for breach ·of restric
tion. In September 1944 he was cc:nvicted ·by a general court-nartial 
of having been drunk and disorderly in uniform in a public place and 
of striking a civilian youth, in violation of Article of War 96. He 
was senten~ed to be reprimnded, to be restricted to the limits of 
his post for three mmths, and to forfeit $100 per month £or six 
months. Notwithstanding these admonitions. he has again been found 
guilty of a breach of ~rrest. 

http:ca1tinu.al
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I recommend that the sE11tence as approved b7 the rev;ewing 
authority be con.firmed and carried, into execution•. 

4. !nclosed is a f'orm of action designed to c&rr7 into executicn 
the foregoing recommendation, should it meet' with your approw.l•. 

2 	!ncls MIRC!i C. CRA.\fm 
l - Record of trial M!ljor General 
2 - Form of.action The Judge .,avocate General 

(Findings of' guilty of' Specification 2 of' Charge II, .and of Charge 
II, disapproved. Sentence as ·approved by reviewing authorit7 
confirmed•. G.C.M.O. 246, 19 Jun 1945) · 



WAR Dfil'ART1iENT 
Army Service Forces 

In the Office of 'l'he Judge Advocate General (265) 
Washington, D. c. 

SPJ_GH-CJ.1 2'76285 	 17 MAR 1945 
U N I T E D S T A T E S 	 ) 'l'HIFJ) AIR ~~ORCE 

) 
v. 	 ) Trial by G.C.IJ., convened 

) at Gulfport Army Air Field, 
First Lieutenant JOHN s. ) Gulfport, llississippi, 14 
LUCAS {0-728294), Air ) February 1945. Dismissal, 
Corps. ) total forfeitures and con

) finement for three (3)_years. 

\ 

OPINION of the BOARD OF REVIEW 
TAPPY, G.A1IBH.ELL and '.l'REVETHAN, Judge Advocate a 

l. The Board of Review has examined the record of trial 1n the 
case of the officer named above and subiuits this, its opinion, to 'l'he 
Judge Advocata General. · 

2. 'l'he accused v:as trie~ upon the following Charges and Speci- · 
ficationsa 

CHARGE Ia Violation of the 61st 	Article of War. . 

Specification la· In that First Lieutenant John S. Lucas, 

Squadron T, 328th ill' Base· Unit CCTS (HB), then 

Squadron S, 328th AJ.i Base Unit CCTS {HB), Gulfport 

Army Air Field, Gultport, Mississippi, did~ without 

proper leave, absent himself from his station at 

Gulfport Army Air Field, Gulfport, Mississippi, from 

about ll·Decemoer 1944 t°. about l.3 ~camber 1944. 


Specifications 2 and 31 (Findings of not guilty). 

CHAP.GE Ila 	 Violation of the 69th Article of War •. 

(Finding of not iU,ilty). 


Specification: (Finding of not guilty). 

CHARGE III: Violation of the 95th Article of War. 

Specification l: In that F'irst Lieutenant. John S. Lucas, 

~qUB:dron T, 328th ill' Base Unit CCTS (HB), then 
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Squadron;;;, J28th ill' Base Unit CC'f3 (HB), Gulfport 
A:rrrry Air Field, Gulfport, .[ississippi, did, at i~ew 
Orleans, Louisiana, on or aoout 11 ·...ecember 1S44, with 
intent to defraud, Virongfully and unlawfully make and 
utter to '.Chomas J. Bre:mahan, ci.oinc business as ·.rne Olcl. 
Barn, a check in the words and figu.r0s following: 

Trili EBBR'!Y h'A'i'ICHAL BAiiK AND TEUSf co:.l'J 

SAV.ANl;AH, GEOEGIA Dec 11th 1944 

P.t.Y TO 'i'I-C 
OR:CEF. OF ___.......,;C_a_s_h'--___________t20. 00 

no
-----=Twe=~n_ty.._an=d;.;...;al~O~O_-______________________OOLLAP~ 

AAB 
No.XJ_ Gulfport,: 

L:iss. 0-728';!,)4 

/s/ Johns. Lucas 
1st Lt AC 

and by means thereof, did frauculently obtain from Thomas 
J. Bresnahan, doinc business ·as lhe Old Barn, the sum of 
twenty (1.;20.00) dollars, he, the said First Lie;1tenant 
John s. Lucas, then well knowing that he did not have 
and not intenciiH;; that he sh01;J.d have sufficient funds 
in THE LIB1RTY !·;ATIO!:AL BAI;K .Ai.\'D ·rF:UST COl/J'ANY, Savannah, 
Georgia, for the payment of said check. 

Specification 2: Same allegations as Specification 1, Charge 
. III, excerit check in amount of ~:;20. 84. 

Specification 3: Same alleg&tions us Specification 1, Charge 
III, except check made and uttered en or about 12 
December 1944. 

Specification 4: Same alleGations as Specification 1, Charge 
III, except check made and uttered on or~about 23 r:ecem
ber 1944, to Hancock Bank, Gulfport, Yississippi, in 
amount of f 25. 

Specification 5: In that First Lieutenant Johns. Lucas, 
Squadron T, 328th A.AF' Base Unit CCTS (HB), then Cquadron s, 
328th ill' Baso Unit CCTS (Iffi), Gulfport A:rrrry' Air Field, 
Gulfport., :lississippi, was, at New Orleans, Louisiana, on 
or about 2 January 1945, drunk in uniform in a public place., 
to wit, Jung Hotel and. 'l'bird Precinct Headquarters of 1832nd 
SCU, 1filitary Police Detaclmient. 

2 
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Accused pleaded not guilty to all Charges and Spec1ticat1ons•. He was 
found not guilty of Speci.tications 2 and•3 ot Charge I and not guilty 
or Charge II and its Speci.fication but guilt7 ot all" other r.harges and 
Speci.fications. Evidence of one previous convict:1011 on 30 liq 1944 tor 
uttering six worthless checks totaling appraximateq $380, -c0JIIID1tting 

· an aggravated assault and batteey upon, a woman, wrcngtul.:q applying a 
Government vehicle to his own use and breach ot restriction was intro

~duced. He was sentenced in that case to d1Bmissal and total,torteitures. 
The s~ntence was camnuted to a reprimand and-.torteiture ot pq ot $100 
per month for six months. He was sentenced in the present case to 
dismissal, total forfe~tures and confinement. tor three years. The 
reviewing author;tT approved the· sentence and forwarded the record ot 
trial tor action under Article o! war 48. . 

3. The evidenc:e introduced by~ prosecution iis hereinafter' Stml
marized under appropriate headings indicating the Charges and Specifi
cations to which particular evidence is pertinent. 

a. Charge I 1 Specification la 
'·'-. 

. Accued absented himself without .leaft at· 0800 ·cm 11 December . 
1944 and remained absent until 0817 an 13 December 1944 {Pros• .Ex. 1). 

b. Charge III, Speci.ticaticns·1 to 4 inclusivea 

For about 24 hours, .from sometimf9 on 11 December ~944 until sane
time on 12 December 1944, accused remained in a night club in the city 
o.f New Orleans which was known as the Old Barn and was owned by Mrs. 
Florence L. Bresnahan (R. 40, 41, 4.3, 44). · .Af'ter purchasing alcoholic 
drinks for several hours tor which he paid cash, accused then~ and 
utt~ed the following checks to Mrs. Bresnahan for which he received. 
the .following consideration, viz (R. ·41, 4~, 46., 47, 52, 53J Pros • . · 
Eis; .3,. 4, 5)t · · · · · 

Spee. pate o.f . Payee Amount prawee ijank· .. Consid,raU~ 
~ 

ll Dee 44 -Cash· $20 The Libe~ty National · t20.1n cash 
. Bank & Trust Co. 

2 11 Dec 44 Cash $20.84 • • $20 :bl c~ and 
one drink 

3 12 Dec 44 Cash. $20 • • $20 in '?ash 

Mrs. Bresnahan•s husband who was not employed·in or otherwise 
associated with his wite•s business but who happened to be in the ._ 
establishment dur:blg this period approved the check for $20.84 after 
examining accused~s credentials but Mrs. Bresnahan cashed the· other 

3 
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two checks without ccnferring with her husband (R. 44). In addition to 
the cash he originally possessed i'ihen he entered the establishment, 
accused spent the further sum of t60 out of the total obtained on his 
checks for alcoholic drinks at the Old BB;,I'n during this 24 hour period, 
consuming most of the drinks himself. H~ was drinking there continuously 
except for the time he spent sleeping at the bar and for a three hour 
period ~pent at a nearby tavern or night club called. the ·rhree reuces (ll.. 
/,.8, 50). Yihen he cashed the checks he was, as .described b;r Urs. Bresnahan, 
11drunk enough• (R. 49). In the :::onduct of her business it ,va.s her policy 
to sell a man •as much whiskey as he wants so long as he has the money 
to pay for it• (R. 48) • 

.A.bout a week after these checks had been deposited by Lirs. Bresna
han for collection they were returned to her marked "insufficient funds• 
(R. 41, 42). Sometime thereafter she corrl.'mmicated with accused and asked 

him to redeem his checks. He suggested that she aeain put them through 

for collection but she refused so to do. Near the m:lddle of January 

she received payment of the checks from gccused 1s mother., and at about 

the same time she received a money order from accused which she re

turned to him in.view oi' the payment made by his mother -(R. 46., 50., 51). 


w. B. Stewart, assistant cashier of the Hancock Bank., of Gulfport, 
Mississippi, was shown Prosecution's .8lchibit 7 and when asked to identify 
it testified that it was •a check dra-vm on the Liberty National Bank 
and Trust Company, Savannah, Georgia., written by John S. Lucas, 1st 
Ue1J.tenant., Air Corps 11 payable to cash in the amount of $25 (R. 53). 
t1hen asked if he could tell •from the indorsements on the back of that 
check what was done V.'ith that check•, he replied that it »was handled 
by our bank on or about tecember 23, was sent through the regular bank 
channels for collecting out to the bank in Savannah., Georgia, and was 
returned by that bank to us with the notation •Insufficient Funds.•• 

.He 	.further testified that he was •reasonably certain• that cash was 
given to the drawer or the check in exchange therefor and, when asked 
who would have given accused cash for this check, he replied that it 
would have peen the •teller or whoever handles it in our bank; this 
particular check was handled by our branch on the field here• (R. 54). 
On erase-examination he testified that after the check was returned by 
the drawee bank., his bank communicated with accused and accused •either 
paid it himself or sent the money in by somebody. else to pay it.• His" 
bank at no time was concerned about obtaining payment of this check (R.
56). . 	 

It was stipulated by the prosecution., defense and the accused 

that ii' an oi'i'icer or employee oi' The Liberty National Bank and '!'rust 

Conipany:were present he would testify that accused had an account in that 

bank but that the above-mentioned four checks were dishonored by that 

bank when presented for payment because oi' insufficient funds (Pros. ,

Ex. 8). 	 · 

4 
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_c. Charge III, Specification 51 

About 4 p.m. on 2 January 1945, accused, clothed in proper 
uniform and in the co:r:ipany of two women, hailed a taxicab at a race 
track near the city of New Orleans and the three bf the~ were transported 
to the Jung Hotel in New Orleans (R. 57, 6o, 65). The women left the 
taxi at the hotel but accused refused to do so stating that he wished 
to go to the Roosevelt Hotel. ·when the ta.xi arrived ther.e accused was 
sound asleep and .the driver had an •awful time• awakening h:im. A crowd 
of people collf,rregated to observe the driver's efforts to arouse accused. 
Evidently the driver was then told that accused was registered at the 
Jung Hotel so he returned to that hostel (P.. 58, 64). There accused 
stated he wished to visit the latrine. Accused had the odor of liquor 
about him and was unable to walk unassisted. The cab driver assisted 
him through.the lobby of the Jung Hotel to the latrine in the basement 
where accused folded his arms, rested them on top of the urinal and 
•practically fell asleep.• Thereafter the cab driver enlisted the 

assistance of another officer and, supporting accused between them, 

they conducted him to the hotel lobby where accused indicated somewhat 

incoherently that he wished to return to the cab (R. 59-61). Accused 

spoke iri drunken but not boisterous tones and, in the opinion of the 

cab driver, did not •really create a real disturbance• at the Jung 

Hotel (R. 64, 65). The cab driver informed.accused he was registered 

neither at the Jung Ho.tel nor at the "Roosevelt Hotel and inquired 

exactly where.accused wished to .go (R. 61, 62). · Accused directed the 

driver to the Monteleone Hotel and during th~ trip £ell sound asleep 


· again 	in the cab. After inquiring at th~ :Monteleone Hotel and being 
informed that accused was not registered there, the cab driver proceeded 
with his £are to the l~cal military police headquarters arriving therE;l 
about 6 p.m. It was then discovered·that ~c:cused had drooled in his 
sleep and splattere.d the cab seat with expectoration (R. 62) •. Captain 
Henry A. Weatherby, the duty officer at the station, and an enlisted man 
were summoned to the cab by the driver. In the opinion of all three 
witnesses accused was drunk and,had •passed out.• .He was carried from 
the cab to a :Cot in police headquarters. He was found to have in his 
possession a bottle of whiskey about half full (R. 63, 68, 69; Pros. 
Ex. 9). . 

. . 

4. The defense introduced as a witness Second Lieutenant Jolm 
F. Shultz, Jr., the pilot of the plane to which accused had been 

assigned as bombardier. Although the lieutenant had flown no missions 

with accused, he testified that to his lmowledge accused had performed 

•his duties propcrlyt' (R. 82, 83). 

Documentary evidence was introduced to show that accused had-

been suspended from £lying status on 23 December 19441 and that, learn

ing he had been recommende~.for reclassification, accused submitted his 

resignation fro~the Army·of the United State~ in lieu of reclassifica

tion on 26 December 1944 (Def. Exs. F, G). · 
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'.l'he bank's state:nent of accusad 1s account with '1'he Libt:Jrty 


i,ational Bank and Trust CompanJ was introduced in evidence and showed 

that, on 6 Dt:cember 1944, accused depositE;d ~;280 in his account. ·:-iith

drawals thereafter reduced the balance on deposit to fl04.51 on 8 

December 1944 and on 12 lecember 1944 checks preGentsd a::.;ainst the 

account on that day red·.iced it from t104. 51 to ),:43. 21. On 13 December 

1944, the balance was fJ9.71; on 14 December 1944 it was (14.71; and 

on 15 DecembGr 1944 it fell to :_,4. 55 above wr.ich figure it did not 

ri::;e fo:c t-he remainder of that month (R. 95; :,,el'. i:x. C). 


After accusE:d had been advised of his rights he elected to 
make an unsworn statement. He stated that his home was in Savannah, 
Georgia, and that he had maintained an account with The Liberty Natic.nal 
Bank & Trust Gor.:pany of Savannah for •ci'.!ite some time•, that he made 
deposits iegularly and deposits were made to ii.is account by other 
individuals from time to time (R. 108). He denied any intent to defraud 
when he cashed the three checks at the Old Barn on 11 and 12 :;);icember 
1944 ( R. 109). He had about C40 in cash when he first visited the Old 
Barn on 11 December 1944, and during his stay there he spent approximately 
t?O. r,hen he learned that the checks had been ·returned because of in
sufficient funds he advised his mother thereof and thereafter sent 
money himself to Mrs. Bresnahan to redeem them (R. 110, 111). Accused 
al~o admitted writing a check •to the Gulfport Bank•; when notified by 
the bank about this check, however, he redeemed it (P.. 112). · 

Accused further stated that he had been in military service ap
proximately three years, spending the first 12 months training in the 
united States and the next 12 months overseas serving first as bombardier 

. 	with a combat crew and later as squadron banbardier (n. 112). Upon his 
return to this country he enterEld upon pilot training but ci.id not com
plete the course. ~hereafter he was assigned to his present station as 

. a bombardier instructor. E'or his' service overseas he was awarded the 
Distinguished Flying Cross and the Air Medal with three Oak Leaf Clusters 
(R. 113). 

5. Attached to the record of trial is a Psychiatric Report dated 
31 January 1945 a.:nd made by Captain Harold L. M3;rers, Medical Corps, 
Chief of the Neuropsychiatric Section of the station hospital at Gulf
port Army Air Field. The report states among other things that accused 
•is able to differentiate right from 'WI'Ong and adhere to the right.• 

6. The evidence establishes accused's absence without leave from 

11 December 1944 to 13 December 1944and sustains the court•s finding 

of guilty of Specification 1 of Charge I. 


Each of Specifications 1 to 3, inclusive, of Charge III alleges 

that accused made and uttered the three described checks to •Thomas 

J. Bresnahan, doing business as 1'he Old Barn.• The proof demonstrates 
that the establishment was owned by Mrs. Florence L. Bresnahan and that 
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she cashed these three checks, consulting with.her husband only as to 

whether or not she should accept one of them, presumably the first one 

tendered to her by ~ccused. This slight variance between the allega~ 

tiona and the proof was no·!; fatal since the e:::sence of accused's offenses 

was the making and uttering of three specific checks, identified in full 

in the Specifications. Accused was fully advised of the offenses with 

which he was charged (CM 226/.19, Rickards, 15 B~R. Z'l; CM 219428, 

-1/illiams, 12 B.R. Z49). · 


Accused is charged with cashing the three checks described in 

Specifications l to 3 inclusive of Charge III with tne intent to defraud, 

knowing he did not. have and not intending to have sufficient funds on 

cieposit to pay them. Two of the checks for $20 and ~20.84, respectively, 

were dated 11 December 1944 and the third check in the amount of t-:20 was 

dated 12 ~camber 1944. The prosecution did not establish whet.he; the 

two checks dated 11 ~cember 1944 were uttered by accused on that day 

or on the following day. Accordingly, the doubt must be resolved in 

favor of accused. Under the circumstances, v,e must assume that each of 

these three checks --was uttered on the date thereof. The prosecution I s 

evidence established only _that the balance in.accused's account was in

sufficient to pay these three checks when presented for payment. The 

defense, however, introduced accused's bank statement which shows that 

oo 11 December 1944, accused had a balance of t;l04. 51' on deposit. on 

12 December 1944, when accused cashed the third check, which was in the 

amount of $20, his balance was t;43.21. Furthermore, the prosecution did 

not establish that the withdrawals which caused the insufficiency in 

accused•s account to pay these three checks resulted fran checks issued 

by accused or under his authority prior to those under consideration.· 

Thus, the proof does not establish beyond a reasonable doubt that in 

fact accused had insufficient funds on deposit to pay these three 

checks when he made and uttered them. A fortiori, the proof similarly 

fails to .establish that he had knowledge of any such insufficiency 

when he made_and uttered these checks (CM 258171, Lucas; CM 267843, 

'~). Accused's testimony also indicated he had maintained an active 

bank account with the drawee bank for some time prior to commission of 
the instant offenses. The prosecution's evidence did no1; cQntrovert 
that testimony•. That fact, in the light of all other circumstances 
here present, does not lend support to an inference of intent to 
defraud (See CM Z7l153, Karsanoff). 

In view or allot the foregoing it is our opinion that the evidence 

is sufficient to sustain only so much of the findings or guilty of . 

Specifications 1 to 3 inclusive of Charge III as involves findings of 

guilty of the lesser included offense of failing to maintain a sufficient 

bank balance to pay these three checks, in violation of Article of war 96. 


Under Specification 4 of Charge III accused is charged with 

fraudulently issuing a fourth check which was in the amount of $25. 

This check was admitted in evidence after VI. B. Stewart, assistant 


7 



.· 
· 

, 

(272) 

cashier of the Hancock Bank, testified with respect thereto. It ap
pears that the cashier was testifying solely from the check itself 
and that he had no personal knowledge· that accused signed it or cashed 
it. However, a canparison of writing· on this check with that on the 
three earlier checks in evidence, warrants an inference that all four 
checks were made by the same person.· 1'he court was entitled to make 
that comparison and to reach that conclusion. Accused's authorship 
of the three earlier checks was firmly established and the court was amply 
warranted in concluding that he pezmed the fourth check also. Supple
menting this evidence, accused himself ad:n:iitted he made that check and 
that he redeemed it from the cashing bank after it had been returned 
by the drawee bank. This check was dated 2.3 December 1944 and could 

. not have been negotiated to the cashing bank as a valid obligation prior 
to that date. As stated above, accused's bank balance was but t4-55 
on 15 December 1944 and never rose above that figure during the· balance 
of the month. Thus, at the time this check became a valid, negotiable 
obligation, the balance in accused's account was insufficient to pay it 
and so remained at the time it was presented for payment. A person 
is charged with knowledge· of the condition of his bank account particularly 
when there is no evidence that any other person is authorized to draw upon 
it (CM 236(/701 Wanner, 22 B.R. 279). At a time whep the balance in his 

· account was .-oe.tully insufficient to pay this check, accused .was content 
to make and utter it. There is no evidence· to indicate that he was under 
the influence of intoxicants at the time. Such reckless indifference as 
to the condition of his bank account brands accused's conduct as fraudu
lent in uttering this check (CM 270061, Sheridan). The evidence is 
sufficient to sustain the finding of guilty of Specification 4 of Charge
III•. ' 

The evidence introduced under Specification 5 of Charge.III 
..demonstrates that accused in uniform was so intoxicated. at the Jung 

Hotel that tie required phy$ical assistance to walk from the cab to 
the rest roan in the 'basement of the hotel.. He was in & complete 
alcoholic stupor when delivered to military police headquarters soon 
thereafter. The evidence amply establishes that accused was guilty 

'· o:t such gross drunkenness in public that his conduct constituted a 
· violation o~ Article of War 95 (Cll 240799, Shapiro, 26 B.R. 131). 
·, The ~videncEt .sustains the finding of guilty of Specification 5 o:t 
·Charge m. . . .. . . . .. . . . 

. : '·: .. ·.. · '. - -~ ,·;. ~· ' . i . ' \ . . . . ,: . " ...... 
~ _ 7 •. War Department' records show that accused is'. 'r/ years. of age.:· 
He attended Culver~~ A.cadem;r ,for three years and -the University 
ot Georgia ·ror one year~ Thereafter he 1r0rked for his tattier .who>; . 
operated a· chain o:t motion picture theaters in the state :of Georg~:.,,' . ..,.·: 
He is ~ried and has·-two ·children. He enlisted in the service as an.. 
aviation cadet _in January 1942 and was canmissioned a sec~nd lieutenant, 

.Air Corps, c5n 15 August 1942. He was awarded the Air Medal ai J,O .A.pril _ 
1943 for exceptionally meritorious service performed while participating 
in five separate_ bombf:!l' can.bat missions over enemy occupied continental. · 

,. ·- . . . 
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1'urope. He was twice awarded tha Oak Leaf Cluster for destroying two· 
enemy airplanes while on two separate bombing missions. On 2 July 
1943 he was promoted to first lieutenant; On 3Q :I.ay 1944., ·accused 
was tried by {;eneral court-.mal'tial• and convicted of uttering six worth
less cheeks whereby he obtained a total of t380.?6 in cash., of eOJl'lllitting 
an aggravated assault and battery upon a woman., of brewcing .restriction 
and of wrongfully and without authority applying a Government vehicle 
to his own use (See CM 258171). He was sentenced to dismissal and total 
forfeitures. The sentence was eonmuted by the confirming authority ·to 
a reprimand and forfeiture of pay.of flOO per month for six months. 
On 21 July· 1944 he was ,given five days 1 :r·estriction to quarters under 
ArUele of Ylar 104 for failing t.o sign a •cheek out sheet- to indicate 
his absence from his place ot duty. On ~ August 1944., he was given 
one week• s t-estriction and forfeiture or t-83.33 ot his pay for one 
month under Article ot Ylar 104 for drinking intoxicating liquor and 
gambling with enlisted men. On 2 L'ecember 1944., he received a 
reprimand and one week 1s restriction under Article ot War 104 for public 
· drunkermess and for· behaving with disrespect toward, and refusing to 
obey the orders or, a superior officer. 

s. · 'l'he court was -legally constituted and ,had jurisdiction of . 
the ·person and the offenses. No errors injuriously affecting the sub
stantial rights· of the accused were committed during the trial except 
as noted above. In the opinion of the Board of Review the record of 
trial is legally sufficient to support the findings·· of Guilty of 
Charge I and Specification l thereof and of Charge III and Specifica
tions 4 and 5 .thereof', legally sufficient to support only so much of 
the findings of guilty of Specifications l to 3 inclusive of Charge 
III as involvas findings·of guilty of the lesser included offense of 
failing to maintain a sufficient bank balance to pay the three checks 
described j,n said Specifications,' in violation of Article ot War 96, 
and legally sui'.f'icient to support the sentence and to warrant confirm
ation of' the sentence. Dismissal is authoriz<::d upon a conviction of a 
violation or: Article of' War 61 or Article of Uar 96 and is mandatory 
"upon conviction of a violation o:£ Article of 1Var 95. 

Judge Advocate. 

U·RJ.,w,.J /,,a~ Judge Advocate. 

~· ,·Judge Advocate. 

,) 
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SPJGH-C~: 27628S 	 lst-In~ 
APR 4. 194S 

Hq ASF, JAGO, Washington 2S, n•. c. 

TO: 	 The Secretary of War. 

l. Herewith are transmitted· for the action -of the President the 
· record or trial and the opinion of the Board of Review in the case of 

First Lieutenant .J'ohn s. Lucas (0-728294), Air Corps. . 


. 	 . 

2. /I concur in the opinion of the Board of Review.that the record 
of tria11is legally sufficient to support only so much of the findings 

• 	 of guilt~ of Specifications l to 3, inclusive, of Charge III, as in
volves fµi.dings of guilty of the.lesser included offenses of failing to 
maintaib a sufficient. bank balance to PB.Y' the three checks described in 
said Specifications, in violation of Article of war 96, legally· suffi 
cient /to support all other findings of guilty_ and legally sufficient to 
support the sentence and to warrant confirmation of the sentence. In 
view of the accused's outstanding record of combat service,.I recommend 
that the sentence in the present case be confirmed, but that the for
feitures and confinement :t>e remitted and that the sentence as thus modi
fied be carried into execution. 

J. Consideration has been given to the attached letter from 

Honorable Walter F. George, United· States Senate dated 22 March 194S. 


4. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action qesi.gned to carry into effect the recamnendation hereinabove made, 
should such action meet with approval. · 

MlRCN C. CRAMER 
Major General· 4 Incle 

1. Bee of trial 	 · The Judge Advocate :oeneral 
2. Drrt ltr for sig S/W 

.3. Form of Action 

4. 	 Ltr fr Sen Qeorge, 


· dated 22 Mar 194S 


(Findings disapproved in pe.rt in accordance with recommendation of 
The .Judge .Advocate General. · Sentence confirmed but forfeitures 
and confinement remitted. o.c.u.o•. l9S, .9 Jun 194S) 
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SPJGK - 276297 12 APR ~5 
UNITED STATES 	 ) SECOND ARMY 

) 
v. 	 ) Trial by G.C.M., convened at 

) Memphis, Tennessee, 22 February 
Captain EARL C. LEWIS ) 1945. Diamiasa.l. -',_ . 
(0-386152), Corps of ) 
Cha.plains. ) 

------------------~--·--------OPINION of the BOARD OF REVIEW 
LYON, HEPBURN and :r«lYSE. Judge Advocates. 

1. The record of trial in the case of the officer named above ha• 
been examined by the Board of Review and the Board submi ta this, i ta 
opinion, to The Judge Advocate General. 

2. The accused waa tried upon the following Charge• &Dd Specifica
tions a 

CHA.RGE Is Violation of the 	96th Article of Wa.r. 

Specification la In that Cha.plain (Captain) Earl c. Lewis, 
attached unassigned Headquarters and Headquarters Detach
ment, Special Troops, Second Arnv. Memphis, Tennessee. 
formerly with 113th Infantry Regiment, Fort Jacks on, South 
Carolina, did, at New Orleans, Louisiana, on or about 14 
September 1944, unlawfully marry, take and have for his 
wife, one Bertie C. Bass, the said Chaplain (Captain) Earl 
c. Lewis, then and there,having a lawf'ul living wife, to wits 
Edith Pearl Lewis. 

Specification 2s In that Chaplain (Captain) Earl C. Lewis, 
• • •, being then and there a married man, having a lawful, 
living wife, and not being divorced, did, at Miami Beach, 
Florida. New Orleans, Louisiana, and Blackstone, Virginia. 
frcm on or a.bout 17 September 1944, to on or about 30 
October 1944, wrongfully, dishonorably and unlawfully live 
and cohabit with Bertie C. Bass, a woman, not his wife. 

Specifica.tion.3• In that Chaplain (Captain) Earl C. Lewis, 
•••,did, at or near Blackstone, Virginia, from on or 
about 30 October 1944. to on or about 30 December 1944. 
wro:cgfully, dishonorably and unlawfully live and' cohabit 
with Bertie C. Bass, a woman, not his wife. 
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CHA.RGE lia Violation of the 95th Article of Wa.r. 

Specification la (Finding of not guilty). 

Specification 2a In that Chaplain (Captain) Earl C. Lewis. 
•••,wrongfully did. at or near Merryville. Louisiana. on 
or about 6 September 1944, request that the beneficiary of 
his National Life Insurance be changed to Bertie c. Lewis. 
his wife, and pursuant thereto said change in beneficiary was 
ma.de, the said Bertie c. Lewis not then and there being the 
wif'e of Chaplain {Captain) Earl C. Lewis. which he well k:new. 

Specification 31 In that Chaplain (Captain) Earl C. Lewi.a, 
• • •, did, at Washington. D. c. on or about_ 17 November 
1944, wrongfully a.rid falsely introduce a woman as .his wife to 
Carroll c. Roberts and Chaplains Welden R. Tuttle. Leighton 
E. Harrell and Leland Lar1on, when in truth and in fact the 
said woms.n was not the. wife of said Chaplain {Captain) Earl 
c. Lewis as he well kn•• 

Prior to arraignment of accused, the trial judge advocate ma.de 

motiQns that Specification 2 of Charge II be amended by adding the word 

"Service" .after the word "National 11 {so as to read "National Service Life 

Insurance," instead of "National Life Insurance") and by striking out the 

words "and pursuant thereto said change in b~neficiary was made," and that 


· Specification 3 of Charge II be amended by striking out the words "Weldon 
R. Tuttle 11 and "Leland Larson" and the word •ana. 11 following the name "Harrell. 11 

Defense counsel stated in; each instance that he had no objection, and the 
motions were granted. 

The acowsed pleaded not guilty to all charges and specifications. 

He was found not guilty of Specification 1 of Charge II, but guilty of all 

other charges and specifications, as amended. He 'lif8.S sentenced to be dis

missed the service, to forfeit all pay and allowances due or to become due. 

and to be confined at hard labor for a period of three years. The reviewing 

authority approved only so much of the sentence as provided for dismissal 

and forwarded the record of trial for action under Article of War 48. 


3. The evidence for the prosecution, relevant to the charges am· 

specifications of which accused was found guilty, 11, briefly summarized. 

as followsa 


. 
The accused and Mrs. Edith Pearl Lewis (her :name after marriage 

with accused) were lawf~lly married in Saint. Joseph, Missouri, on 28 February 
1925 (R. 7, E:x:. lJ R. S, Ex. SJ R. 23, Ex. 10). Thia :marriage continued 
until 30 October 1944, at which time it was dissolved by a decree of divorce,. 
awarded in favor of Mrs. Lewis by the Circuit Court ot Jackson County, Missouri, 

2 
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sitting at Independenoe, Missouri (Ex.a. 1, 8, 10). · Four children, two 

boys am two girla, were born of thia marriage, the oldest of whom was 18 

and the youngest 14 years of age at the time the instant cue •!LS tried 

(Ex. 8). . 


Mrs. Lewi.a (F.dith Pearl) deposed that in April 1943 and at in
tervals thereafter. aometimea in person and aometimea by letter. the aocWJed 
had requested that aha divorce him in order that he might marry Mra. Bertie 
Bus of Merryville, Louisiana. (Ex. 8 ). His requests were refused until in 
August 1944. Accus'ed visited Mrs. Lewia in their home at Buckner. Miaaouri, 
fran 1 to 9 August 1944. and during this viait in.formed her that unless s~ 
divorced him. she need not expeot azv more money from him for the support 
of their children (Ex. 8). Mrs. Lewis thereupon consented to petition for 
divoroe, and the suit that culminated in the aforementioned deoree of divorce 
appears to have been instituted by her on or about 9 August 1944. On that 
date the aocused signed a waiver of service of process and made a property 
settlement with Mrs. Lewis (Exa. 8, 10). • 

On 14 September 1944, at which time Mrs. &iith Pearl Lewia was 
still living and undivorced, the aocused and Mrs. Bertie C. Basa were married 
to eaoh other in New Orleans, Louisiana, or at least went through a marriage 
ceremony together which was attended by the circum.sta.n.oea ordinarily at 

_	tending and effecting a legal mrriage (Exs. 1,2,8,10). They immediately 
began living and oohabiting together as husband and wife and thereafter con
tinued to do so, living at the plaoes alleged in Specifications 2 and 3 of 
Charge I, vii., Miami Beach, Florida, New Orleans. Louisiana. and Blackstone. 
Virginia (Exa. 3,4,8,10-). They were residing in Blackstone, Virginia. on 
and arter 30 October 1944 (Ex. 4). The ostensible wife ot accused's second 
marriage openly employed 'the name •Mrs. Bertie c. Lewia". (Ex. 5); and accused 
oonsistently held _her out to the general publio as his wife and ao introduced 
her (Exs. 3,4,10). Being aocompanied by her on a trip to Washington on 17 

' 	 November 1944, the aocuaed introduoed her as his wife to various officers 
and ·others, among wlx>m were Carroll C. Roberts and Chaplain Leighton E. 
Harrell. as alleged in Specifioation 3 of Charge II (Exa_-6.7). Chaplain 
Harrell waa acquainted with accused's first wife. Mn. &iith Pearl Lewis. 
and knew that the woman to whom accused introduoed him on 17 November 1r8.8 

not ahe (Ex. 7). 

Under date of 6 September 1944 (8 days before his seoond marriage), 
as a.lleged in Specif'ioa._tion 2 of Charge II, the aocuaed wrote a letter to 
the Veterans' .Administration•. inwhioh he requested that "Mrs. Bertie c. 
Lewis (wife) 11 be made benefiob.ry in one of his policies of Government; ih
s ur ance, in lieu of his first wife. Thia letter wa.a stamped to show reoeipt 
by the addressee on 11 September 1944 (Ex. 9). In the same letter. aooused 
requested tha.t two of hi• children be named beneficiaries in another polioy 
of insurance• in lieu of· his first wife. 

Under date o~ 24 Auguat 1944. the aoou.aed fonra.rded· by ma.;1 to 
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the Commanding Officer, Arny Ground and SerTi.ce Forces Redistribution 
Station, Miami Beaoh, Florida, a request for Government shelter for hi• 
wife (whom he did not designate by name) for 14 days, connnenoing 17 
September 1944 (Ex. 3 ). (Notu Thia matter waa dealt with in Speoifica• 
tion l of Charge II, of whioh aoouaed waa found not· guilt:,, ~· .is here 
mentioned only for the purpose ot throwing suoh light as it may on the 
other iuuea involved.) · 

In a. voluntary, pre-trial statement, made on 3 February 1945 to 

an officer of the Inspeotor•s General •s Department, which statement was 

introduoed in evidenoe by the proseoution and has been already hereinabove 

referred to (Ex. 10 ), the aooused stated, among other things, substantially 

the following& · 


On 9 August 1944, after "years of incompatibility, 11 his first 

wife consented to divoroe him. .A.rra.ngementa for the divoroe were oon

cluded in Kansas City, Missouri, while they were both present. He aaaigned 

or conveyed to his wife their house and automobile, and agreed to relinquish 

to her all of their property and to pay her $200 per month u support for 

her and their children•. His wife told him that the divoroe would be procured 

or granted on 3 September 1944. Upon completing arrangements for the divorce 

on 9 August, he returned to Brooke General Hospital, Fort Sam lbuston, Texu, 

from which he had been temporarily absent on sick leave. He waa released 

from the hospital on 24 August 11for a twenty-one dq returnee leave1• and, 

having •no home to go to, 11 he went to Merryville, Louisiana, "to hold a· . 

religious meeti:cg." "Then before the end of this meeting I agreed to :aarry 

and did marry on the 14th day ot September, Bertie Cain Bau by the pa.ator 

of the Saint Charles Christian Church, liew Orleans, Louisiana." At the time 


. ot m.a.rryi:cg Mrs. Baas on 14 September, he "thought"· that he was divorced 
from his .first wife, but did not know whether the divorce had been granted. 
In making application for a lioense to marry Mrs. Baas, he made an affidavit 
that he and his first wife were divorced on 3 September 1944. The lioenee 
was issued upon this affidavit and he wu not required to ·exhibit' a oopy 
o.f the decree o.f divoroe. He reoeived a oo-py of the deoree of divorce for 
the .first time sometime in November 1944. It was sent to him by his wife's 
attorney. Upon receipt of the copy of the deoree, he noticed that it showed that 
it had been entered on 30 October instead of 3 September, and he thereupon made 
an unauocessful attempt to see a lawyer .for legal advice. Having failed in 
this initial a.ttempt to aeoure legal ad.Tice, he thereafter neglected the 
:i;na.tter. 

In readopting moat of the .foregoing statement before the investiga• 

ting officer appointed to investigate the charges in the instant case, aocuaed 

stated that it should be oorreoted to show that it wu his first wi.f•'• 

attorney, rather than his first wife, who told him on 9 August 1944 that the 

divorce would be obtained or granted on 3 September (R. 12-19). 


The following letter, dated 5 Ootober 1944, written by aocused 
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to hia first wife, which ahe 1tated in her deposition had refereooe to the 
divorce.and was received by her on 7 October,·was also introduced in evi
dence, to wit (Ex. B)a 

"Ch. R.P NOPE 
New Orleans, IA. 
5 October 1944. 

"Dee.r Pearl a 

I am asking you the courtesy of keeping your word 
and concluding the agreement. I think that I am entitled 
to that little .bit before again leaving the U.S. I am 
trying to avoid any more embarrassment to you than po11ible. 
A letter from you to Waahingtonwould mean a diachatrge 
perha.pa am then you would go hungry because ot no income. 
I don't care about you and your dirty trick• but I have 
hesitated on the childrena aocount. Awaiting your word 
which must come in a tn dqa. 

Hutily 

r.a.r1• 

Aoouaed stated in his pre-trial statement above referred to that he 
correspo.llded with his first wife a.fter 9 .A.uguat about the payment ot billa 
she had contracted while he was oversea.a (Ex. 10). 

4. For the defense. 

Upon having explained to him hia right to testify under oath, to 
make an unsworn statement, or to remain silent, the accused elected tote, 
tify under oath. His testimony was, in effect, largely a reiteration ot 
his pre-trial statement. On direct examination, he stated that at the time 
of marrying Mrs. Basa he believed the divorce proceedings instituted by his 
first wife to be complete (R. 25). He baaed this belief upon •a atatement 
from Mr. Arthur T. Quant (his first wife'• attorney) a.a he had given it to 
me, assuring me that such would be the oue" (R. 26). He knew, ot his awn 
knowledge; that the suit for divorce wu inatituted on 9 August 1944, be
cause he was present in the oourthowse in Independence, Missouri, when the 
petition was filed, and there signed a Wa.iVer of &erTi011!1 Of process. Ha 
inte.llded that his ·marriage with Mrs. Bau should be Tali"d, a.nd therea:fter 
believed that they were lawfully married, otherwise he would not ha.ve lived 
with her (R. 26). .He we.a at Camp Piokett, Virginia, in Nonmber when he 
received the oopy of the divorce decree. "It disturbed /Ji1il a little 
bit. 11 He endea.vored to obtain the ..rrtces of the local legal adviser but 
wa.a unable to sn him, because the legal adviser was too busy with other 
duties. ~ineu ot another nature having required his (accused's) preseJ:1Ce .1 

in Washington on 17 November. ha "went to the Chief' of Chaplains I office 
about this J1B.tter and wa.e tu1ly assured there that ffii/ could rest in pea.ce 
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a.nd that ffii/ did not need to resign nor in anywe:y feel embarrassed• (R. 28). 
At the time of introducing :Mra. Bass a.s his wife to vari9us people in Wash
ington, he neither knew nor had reason to believe that she was not hi• 
wife (R. 29). He ma.de application on 24 August 1944 for reserva.tioos for 
his wife at 1aam.i Bee.oh, Florida, on 17 September because he expected to 
be me.rricd to Mrs. Bass before that time and because he was a.dvised that 
the reservations would ha.ve to be ma.de in advance (R. 28 ). He wrote the 
letter to Veterans I Administration on 6 September, before he &JJd Mrs. Bua: 
were married, in the honest belief that he was divoroed from his first wife 
and in the expectation that he a.ni Mrs. Bass would be married before the 
letter was received and acted upon (R. 29). The na.greementn referred to in 
his letter of 5 October to his first wife was an agreement she had made in 
their property settlement to pay the indebtedness against the house. She 
had failed :to pay an installment that had fallen due, 8.lld he had beEll called 
upon to pay it (R. 27). He and Mrs. Basa were remarried on 7 February 1945, 
after he learned fram The Inspector General's representative on 3 February 
that their ini tia.l marriage was not legal (R•.29 ). 

Upon cross-examination, and upon examination by the courtr the 
aocuaed stated that, in addition to Mr. Qua.nt's representation, made on, 
9 August, that the divorce would be granted on 3 September, the clerk of the 
court in which the suit was filed informed him that the "court would be ad
journed the last of that month am on the 3d of September would make a. final 
check on ca.sea coming up in that term" (R. 34). Accused also stated that 
during August he il'rote to his wife's attorney several times and received 
from him "one letter of assurance that everything would go a.head as a.nti 
cipa.tedn (R. 3lj. Both telephone and ·telegraph facilities were available to 
him, but between 3 and 14 September aocuaed made no effort by the use of 
either to oommunioate with his t.1.rst wife, her attorney, or any other person 
to determine whether a divorce had been granted (R. 31,32,35). He knew that 
a court could refuse to grant a divorce and that unless he was divorced 
from his first wife, he could not legally marry again (R. 32 ). He received 
the copy of the divorce decree sometime before going to Washington on 17 
November (R. 30). Discovery that the decree was not granted until 30 Ootober 

· raised a "trifle of doubt" in his mind as to the initial legality of hia 
marriage with Mrs. Basa, a.ocounting for hia efforts to consult the legal 
adviser, but it waa his belief' that when the divorce was granted, his marriage 
with M~a. Ba.ea became lega.l (R. 35). 

5. Speoifioation l of Charge I - Bigamy. There is no dispute in the 
evidence th& t at the time of hi• initial marriage to Mra. Bertie Bus, ac
oua ed' s wife of a previo~ legal marriage lt"&S still living, and that this 
legal ma.1Tiage had _not been termimted by divoroe or annulment. Accused's 
guil't of the offense t.lleged was therefore prim& facie eata.blbhed. The 
only defensive theory r&iaed by the etldenoe is that at the time of marrying 
Mrs. Basa, a.oouaed wu la.boring uilder ~ honest, though mistaken. belief that 
he and his first wife already had been divorced. 
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By the decision in CM 260611. Wilkinson. it has been heretofore 

settled in our military jurisprudence that an honest mistaken belief' that 

a apouse of a prior marriage has obtained a divorce, where reasonable 

diligence has been exercised to ascertain the truth. coru,titutes a legal 

defense to a prosecution before courts-martial for the offense of' bi~. 

Such defense is alao recognized by the statutes and coUl'ts of Louisiana 

(State v. Sparacino. 114 So. 601J Louisiana Code of Criminal Law and 

Procedure, pp. 537,538). 


The evidence in the instant case is strongly persuasive that the 
acouaed honestly assumed that his first wife obtained a divorce on 3 
September 1944, but it wholly fails, in our opinion, to show that he exercised 
reasonable diligence, or. for that matter. any diligence, to ascertain that 
he was actually divorced from his first wife before entering into the subse
quent marriage with Mrs. Bass on 14 September. In its final analysis, the 
evidence shows that the only information which accused had upon which to 
base a. belief that he and his first wife were divorced on 3 September wu 
that, at his solicitation, and after repeated requests, his first wife filed 
suit on 9 August for divorce, and that her attorney informed him then, a.nd 
perhaps once later. that the divorce would be granted on 3 September. At 
no time before marrying Mrs. Bass did accused receiTe information from aey 
source that ~e divorce actually had been granted, nor did he make inquiry .. 
reasonably cal.culated to apprise him of the true fa.eta. The outcome of a 
law suit is too uncertain, and trials ~re to~ often attended by ~el&y,: for 
the showing made by the defense to oonstit:ute i·jjasonable diligen9e ~ ascer
tain the truth or to conatitute a basis in law 'for an.honestA well founded•belief by accused that he 'W8.8 divorced. The record ia legally sufficient 

to support the finding of guilty of this specification. 


Speoifioationa 2 and 3 of Charge I both allege that accused 
· "wrongfully, dishonorably and unlawfully" lived and cohabited with Jira. 
Bertie C. Bass, a woman not his wife. Specification 2, which 00Ter1 the 
period fran 17 September until ecoused and his first wife were diTorced. on 
30 October alleges that accused so lived and cohabited with Mrs. Bau while 
having_a lawful, living wife. Specification 3 covers the period between 
30 October and 30 December. after aoouaed and his first wife were divorced. 
It is undisputed that accused openl;r. lived and cohabited with Mrs. Ba.aa 
between the respective dates a.lleged, and that he wa.e not legally married 
to her at the time. As an abstract proposition, there can be no question 
but that for one in the military service knowingly alld openly to live a.nd 
oohs.bit with a woman not his wife is wrongful, unlawful and dishonorable, 
and constitutes oonduot of a nature to bring discredit upon the military 
service, in violation of Article of War 96. There appears t~ be no valid 
legal reason for exempting acoused from an application of this rule, except, 
perhaps, as regards the word "dishonorably" appearing in Specifications 2 
and 3 of.Charge I. The same defect that, as a matter of law, made unavailabl, 
to him the recognized legal defense of an honest mistake ·or taot as a defense 
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to the bigamy charge, i.e., his failure to exercise reasonable diligence 
to ascertain the true facts with referenoe to whether he and his first 
wife were divoroed, must likewise be held to render this defensive theory 
unavailable to relieve him from the legal consequences of his wrongful and 
unlawful conduct in the respects alleged in the Specificatious now under 
discussion. This rule of law does not, however, in our opinion, necessarily 
suffice to support those portions of the findings of guilty that involve 
findings that a.ocused a.cted "dishonorably," nor does it preclude us from 
inquiring as to whether such portions of the findings should be sustained. 
The word "dishonorably," when applied to human behavior, imports a degree 
of reprehensibility, a personal taint, a.sit were, beyond mere illegality 
or mere wrongful and unlawful conduct. Its use was not essential in order 
properly to charge the offenses actually involved as Violations of Article 
of War 96. Its primary, it not its sole, function is that of heaping 
opprobrium upon the accused. This being true, we feel that we not only 
may, but that we should give consideration to such ¥-tters as tend to shed 
light upon the subject, even· though such matters might not ordinarily operate 
as a legal defense. The record clearl.y discloses that accused desired to 
contract a valid marriage with Mrs. Bass 11:t the time of going through the 
initial marriage ceremony with her, and, u already suggested, there is 
every indication that at that time he honestly assumed that he and his first 
wife were divorced. While, as already stated, this mental attitude on his 
pa.rt is not legally sufficient to relieve him from the legal consequences 
of his illegal conduct, we nevertheless feel that it properly should relieve 
him from the added "personal taint" implied by the a.lle gation that he acted 
"dishonorably," and that the record is legally insufficient to show that 
he ~cted with that degree of repreheneibility implied by that term. It is 
true that accused contihued to live with Mrs. Bass after he unquestionably 
knew that he had not been divoreed fran his first wife, but he contended 
that it was his -belief, until he later found out differently, that when 
the divorce was actually granted, his marriage with Wi.rs. Baas thereupon 
became legal. Such a contention could not operate as a defense against 
the illegal aspects of his offenses, because to so hold would be to hold 
that ignorance of the law excuses, which it does not, but, granting that 
he sincerely held this mistaken belief, again we feel that it is sufficient 
to relieve him from the added personal stigma cast by the allegation and 
findings that he acted dishonorably. It is therefore our conclusion that 
the record is legally sufficient to support only so much of the findings 
of guilty of Specifications 2 and 3 of Charge I, as involve findings of 
guilty of ''wrongfully and unlawfully" living a.nd cohabiting with the woman 
named, between the dates and under the circUlllStanoes alleged. 

In holding the record of trial legally suffici~nt to support the 
findings of guilty of Charge I and eaoh of its specifications as herein 
modified, we have not been unmindful of the faot that living and cohabiting 
with the spouse of a bigamous marriage are natural oonoomitants of such a 
marriage, nor of the fact that accused's conduct in liVing and cohabiting 
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with Mrs. Bass after 30 October was merely a continuation of what he had 
already been doing, and that the specifications, upon first impression, 
may suggest a multiplication of charges growing out of the same or sub
stantially the same transaction such as is contemplated, looked upon with 
disfavor and discouraged by the 1Mnual for Courts-.Martial (par. 27, M.C.M., 
1928·). However, each of the specifications alleges separate and distinct 
offenses. The aot of living and cohabiting together, while no doubt a 
common incident of a biagmous marriage, is not an essential element of the 
offense of bigamy. Furthermore, Specifications 2 and 3 do not arbitrarily 
ani capriciously divide into two periods the time durinr, which accused and 
Mrs. Bass lived and cohabited together. Specification 2 alleges the 
offense of adultery, while Specification 3 alleges merely the offense of 
wrongfully, dishonorably and ~nlawfully living with a woman who was not his 
wife. Since the specifications all allege different offenses, occurring 
at different times and after there had been changes in accused's legal 
status, we do not feel that the above-mentioned rule against undue multi
plicity of charges has been violated; and it may be assuned that the court 
took into consideration the nature, relation, and sequence of the offenses 
in fixing punishment. 

Specification 2 of Charge II. This specification, as amended, 
merely alleges that accused wrongfully requested that the beneficiary in 
one of his policies of insurance be changed to "Bertie C. Lewis, his wife, 11 

knowing that tho said Bertie C. Lewis was not then his wife. The evidence 
of record establishes without question that before accused and Mrs. Bass 
were married, he made application to have her made beneficiar/ in one of 
his policies of insurance. He stated that he did this in the belief that 
he had been divorced by his first wife, the beneficiary originally named 
in the insurance policy, and in anticipation that he and I.:rs. Bass would 
be legally married by the time his letter was received and acted upon. It 
was neither alleged nor proved that accused acted with any intent to deceive 
or to defraud. His letter was not necessarily a representation that he and 
Mrs. Bass were married at the time he wrote it. The word "wife" was inclosed 
in parenthesis and it is apparent that accused's real purpose in appending 
it was in order to supply information as to relationship which he knew was 
required to be shown in a policy of Government or National Aid Life Insurance 
in connection with aey beneficiary named. ii·e fail to perceive wherein ac
cused's conduct in this particular. under the circumstances shown, was un
becoming either an officer or a gentleman, or wherein it was a disorder 
or neglect to the prejudice of good order and military discipline. or 
conduct of a nature to bring discredit upon the military service; nor 
does it appear to be a crime or offense within the meaning of those terms 
as used in Article of War 96. We are of the opinion that the facts proved 
under this specification fail to show a:ey- offense cognizable under the 
Articles of War, and that therefore the finding of guilty should not be 
sustained. 

9 
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Speoifica.tion 3 of Charge II alleges that on 17 November aocused 
wrongfully and falsely introduoed Mrs. Bertie c. Lewis to a Chaplain e..nd 
another as his wife, knowing that she was not his wife. As already stated, 
accused knew before this inoident that he was not divoroed from his first 
wife at the time of his. initial marriage with Mrs. Bass and he must there
fore be held legally resporuJible for knowing on 17 November that he and 
Mrs. Bass were not then legally married. We do not feel, however, that 
his conduot in thiB instance in introducing as his wife the lady with wmm 
he had previously gone through a marriage ceremony, with whom he was then 
living, and whom he subsequently legally married, when viewed in the light 
of all the attending circumste.nces evidenced that lack of moral worth or 
was conduot unbeooming an off1oer and a gentleman ~ontempla.ted by Artiole 
of War 95. Accused's conduct in this pi.rticular was, however, wrongful 
e.nd of a nature to bring discredit upon the military aervi oe. The record 
is lbgally sufficient to support the finding of guilty of this specifica
tion only as a violation of Artiole of War 96. 

6. War Depi.r-bnent records disclose that this officer is 43 years of 
age, married, and the father of four minor ohildren. He is a graduate 
of Christian University Academy, holds an A.B. degree from Culver-Stockton 
College, studied Bible at Drake University for one year, and in civil-, 
life was a Protestant minister of the gospel. He was oommissioned a.s a 
first lieutenant, Chaplain, Army of the United States, on 14 December 1939, 
was ordered to active duty on l September 1940, and was promoted to the 
grade of captain on 14 October 1942. It is apparent from the record of 
trial and from papers a.ccompa.nying it that the accused has served overseas 
(Italy), but we a.re unable to determine from available records the extent 

of such service. 


7. The court was legally constituted and had jurisdiction of the 
person and the offenses. Except as herein noted, no errors injuriously 
affecting the substantial rights of aoous.ed were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally insuffioient to support the finding of guilty of Speoification. 
2 of Charge II, legally suffioient to support only so muoh of the findings 
of guilty of Specifications 2 and 3 of Charge I as involve findings of 
guilty of ''wrongfully and unlawfully" living and cohabiting with the woman 
named, between the dates and under the oiroumstances alleged, and to support 
only so much of the findings of guilty of Speoification.3 of Charge II and 
of Charge II as involve findings of guilty of the offense alleged as a 
violation of the 96th Article of War, and legally sufficient to support 
the .findings of guilty of Specifioation l of Charge I and of Charge I and 
the sentenoe and to warrant confirmation of the sentenoe. Dismissal is 

10 

authorized upon conviction of a violation of Article of War 96. 
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SPJGK-CM 276297 	 1st Ind 

Hq ASF, JA~, Washington 25, n.· c. 4 JUll 1945 
TO: The Secretary o:t War. 

l. Pursuant to Executive Order No. 9556 , dated May 26, 1945, 
there are transmitted herewith for your action the record o:t trial and 
the opinion o:t the Board of Review in the case of Captain Earl c., Lewis 

. (0-.386152), Corps o:t Chaplains. · 

2. Upon trial by general court-martial, this off'icer (a chaplain) 
was founq guilty under Charge I of the offense of bigamy (Specification 1), 
of having "1rrong!ully, dishonorabl~and unlawf'ul..1.,- lived and cohabited 
with the wife of his bigamous marriage between the time of such marriage 
and the time he was divorced from his .first llife {Specification 2), and 
o! having •wrongtul.l.y, dishonorably and unlawfully-9 lived and cohabited 
1d.th the ,rife of his bigamous marriage between the time he and his first 
wi..te were divorced and the time he and his second ~e were legall;r re
married (Specification 3)., all in violation of Article of War 96., and 
under Charge n of having wrongfull7 made application to have his second 
,rife substituted as benefi,9:4.ary in a policy o:t National Service Li!'e 
Insurance lfhich he was carrying., designating her as his ldfe when he 
knew· her not to be his wi!e (eight days before his . bigamous l!lalTiage) 
(Specification 2) and of having wrong!ully and falsely introduced to 
two individuals as his ld..f'e the wife of his bigamous :marriage, knowing 
at the time that she was not his ld..i'e (Specification 3)., both of these 
latter of.tenses in violation of Article of War 95. He was found not 
guilty o:t Specification l of Charge II. He was sentenced to be dismissed 
the service, to tor.feit all pay and allowances due or to become due., and 
to be confined at hard labor .for a period of three ;years. The reviewing 
authority approved only so much o:t the sentence as provided for dismissal 
and forwarded the record of trial £or action under Article of War 48• 

.3. A 8\llJIDl&l7 of the evidence may be found in the accompanying 

opinion ot. the Board of Review. The Board o.f Review is of the opinion 


' 	 that the record or trial :i,s:..legall7 iJisu.t'ticient to support the findings 
~ guilty ot Specificati~·12;;9.t·Charge II (application for cbange or 
beneficiar;r in insuranc~ :poli'#),:· 1egal.ly suffici_ent to support onl.7 
so auch of the finding.. · s: ot··gu11;t7_or Specitications 2 and 3 ot Chargs I 
u involves tindingd}.'Of' guil-tY ol,'..~g.tully and unl~~ living 
and cohabiting 1d.th;; the ~om~nam.ed., between the dates _and under the 
circUJ:1Btances alleged, and t~,support only so much ot the :findings of 
guilty of Specifica~on 3 of Charge II as inTOlTes findings of guilty 
of the offense alleged:·as:·a Jriolation of the 96th .Article or war, and 
legall7 sufficient to support the findings o.f guilt,- of Specitication l 
o! Charge I and of.-C:harge I., and the sentence and to warrant confirmation 
or the sentence. I concur in that opinion. 

ll 
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On September 14, 1944, in ?lew Orleans, Louisiana, the accused 
want through a marriage ceremony with Mrs. Bertie ~. Bass, which; 
except for the fact that accused at the time had a lawful, living wife, 
would have effected a legal marriage. He and Mrs. Bass thereafter lived 
and cohabited together as husband and wife. It was the contention or the 
accused that at the time or marrying Mrs. Bass, he believed that his first 
wife had obtained a divorce. His first wife, to whom he had been married. 
since February 281 1925, and by whom he had four children, filed suit in 
Independence, Missouri, on August 9, 1944, for divorce. She and accused· 
at that time agreed upon a property settlement and accused signed a 
waiver of service or process. Accused was twice informed by his wife's 
attorney, once in person and once by letter, tha.t the divorce would be 
procured on September J, 1944. .Relying upon these statements, but 
'Id.thout having been advised from any source between September. 3 and Sept- •. 
ember 14 that the divorce had been granted, accused, as al.ready stated, 
married Mrs. Bass on the latter date. The divorce was not in fact 
granted until October JO, 1944. Accused received a copy or the decree 
of divorce on sane date previous to November 17, 1944, and noted that 
it showed on its race that it was not granted until ·october JO. He 
nevertheless continued to live and cohabit with Mrs. Bass, and on November 
17, 1944, introduced her in Washington. as his wife to a Chaplain and 
another. Accused contended that .he believed that his marriage with 
Mrs. Bass became legal when the divorce decree was actually granted 
in favor or his "!l'ife. After learning on February 31 1945, that this 
was not so he and Mrs. Bass we~ legally remarried on February 7, 1945 • . 

Clemency beyond that alreacy extended by the reviewing authority 
does not appear to be warranted. I recommend that the sentence as 
approved by the reviewing authority be confirmed and carried into ex
ecution. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

. 	\ 

~ • Q.,._....,c;,....,--........~ -· 


MYRON C. CRAMER 
Major General 

2 	Incls The Judge Advocate General 
Record or trial 
Form or action 

(Findings disapproved ~n part. in accordance with reeanmendation of 
The Judge Advocate General. Sentence as approved by reviewing 
a11thorlty confirmed. G.C. 'J.O. 260, 22 Jun 1945) 



-------

WAR DEPARTMENT (28?)
ArrIIy Service .Forces 

In the 0£1'ice of The Judge Advocate General 
Washington, D.c. 

SPJGN-CM Z76z:J8 1 ~ APR 1945 

) ARMY AIR FORCES WESTERN 
UNITED STATES ) FLYING TRAINING CO:M!.AND 

v. 
) 
) Trial by G.c.u., convened at 
) LaJunta A:rnry Air Field, LaJunta, 

First Lieutenant CHARLES A. ) ~~ra~,~,~,~,Zl,and~ 
McNEIL (0-575489), Air Corps. ) January 1945. Dismissal, total 

) forfeitures and confinement for 
) five (5) years. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

1. The Board 0£ Review has examined the record of trial in the 
case of the· officer named above and submi.ts this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of too 93rd Article of war. 

Specification 1: In that First Lieutenant Charles A. McNeil, 
AC, 3020th A:rrrry Air Forces Base Unit, did at La Junta 
Arrriy Air Field on or about 1 April 1944 feloniously em
bezzle by fraudulently converting to his own use, cash 
in the sum of about $184.00, the property of the Unit 
Fund of Section F, 3020th Army Air Forces Base Unit, in
trusted to him by Private :F'irst Class Frank L. Wiley for 
deposit in said .fund. 

Specification 2: In that First Lieutenant Charles A. McNeil, 
AC, 3020th Army Air Forces Base Unit, did at La Junta 
Army Air F.i.eld on or about 30 May 1944, feloniously em
bezzle by fraudulently converting to his own use, cash 
in the sum of about $160.00, the property of too Unit . 
Fund of Section F, 3020th Army Air Forces Base Unit, in
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trusted to him by Private First Class Frank L. Vliley 
for deposit in said fund. 

Specification 3: In that First Lieutenant Charles A. McNeil, 
Ar,, J02)th Arm:! Air Forces Base Unit, did at La Junta 
Army Air Field on or about .31 July 1944, feloniously em
bezzle by fraudulently converting to his own use, cash 
in the sum of about $200.00, the property 01' the Unit 
Fund of Section F, 3020th Army Air Forces Base Unit, in
trusted to him by Sargeant Jonas A. Read for deposit in 
said fund. 

Specification 4: In that First Lieutenant Charles A. 1:cNeil, 
AC, 3020th Army Air Forces Base Unit, did at La Junta 
Army Air Field between on or about l April 1944 and ':t7 
November 1944, feloniously embezzle by fraudulently con
verting to his ovm use, cash in the sum of about $256.00, 
the property of the Unit Fund, Section F, 3020tli Army Air 
Forces Base Unit, intrusted to him by Technical Sergeant 
Robert T~ Crowder for deposit in said fund. 

CHARGE II: Violation of too 96th Article of War. 

Specification l: In that First Lieutenant ChaI_'les A. McNeil, 
AC, .302:lth Arm:! Air Forces Base Unit, did, on or about l 
October 1944 at ·La Junta ArnrJ A.ir li'ield, wrong.fully re
quire Private Sam Ingram to pay him the sum of $16.00 
in settlement of a loan of $12.00, made by said Lieu
tenant McNeil to said Frivate Ingram on or about 15 
September 1944. 

Specification 2: In that First Lieutenant Charles A. McNeil, 
AC, 3020th Army Air Forces Base Unit, did, on or about 
10 September 1944 at La Junta Army Air Field, wrongfully 
require Private John W. iioods to pay him the sum of 
$20.00 in settlement of a loan of $15.00, made by 'said 
Lieutenant McNeil to said Private Woods on or about 2 
August 1944. 

Specii'icati. on 3: In that l<'irst Lieutenant Charles A. McNeil, 
AC, 3020th .Arrrry Air Forces Base Unit, did, on or about 
10 May 1944 at La Junta Arrrry Air Field, wrongfully re
quire Frivata Granville Thompson to pay him the sum o:f 
$7.00 in settlement of a loan of $5.00, made by said 
Lieutenant McNeil to said Private Thompson on or about 
15 April 1944. 

Specification;;;;· (Find:i.~ 0£ not guilty). 

Specification 5: In that First Lieutenant Charles A. McNeil, 

2 
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AC, 302oth Army Air Forces Base Unit, did., on or about 
_30 June 1944 at La Junta Army Air .F.i.eld., wrongfully re
quire Corporal Stephen T. Wyche to pay him too sum of 
$7.00 in settlement of a loan of $5.00, made by said 
Lieutenant McNeil to said Corporal Wyche on or about 
26 June 1944. 

Specification 6: In that First Lieutenant Charles A. McNeil., 
AC, 3020th Army Air Forces Base Unit, did, on or about 
l September 1944 at La Junta .A;rury Air Field, wrongfully 
requi~ Private Thomas F. Commodore to pay him the sum 
of $4.50 in settlement of a loan of $3.00, made by said 
Lieutenant McNeil to said Private Commodore on or about 
15 August 1944. 

Sp~cif"ication 7: (Finding of not guilty). 

Specification 8: In that first Lieutenant Charles A. McNeil, 
AC, 3020th Aney Air Forces Base Unit, did., between on or 
about 30 June 1944 and 30 July 1944 at La Junta ArrrI'J Air 
F.i.eld, wrongfully require Sergeant Joe H. Butler to pay 
him the sum of $7.50 in settlement of a loan of $5.00, 
made by said Lirutenant McNeil to said Sergeant Butler ap
proximately- ten days previously. 

Specification 9: (Finding of not guilty). 

Specification 10: In that First Lieutenant Charles A. lucNeil, 
AC, 3020th Army Air Forces Base Unit, did., on or about 29 
September 1944 at La Junta Aney Air Field wrongfully re
quire Corporal Ulysses F.i.tzpatrick to pay him too sum of 
$10.00 and did, on or about 10 November 1944., recpire him 
to pay an additional sum of $5.00 in settlement of a loan 

·of $10.00 made by said Lieutenant McNeil to said Corporal 
fitzpatrick on or about 15 September 1944• 

Speci.t'lcation 11: In that First Liaitenant Charles A.. McNeil, 
.AC, 3020th Jrrrry Air Forces Base Unit, did, on or about 
10 August 1944 at La Junta Army Air F.Leld wrongfully re
quire Sergeant Jonas A. Reed to pay him too sum of $14.00 
in settlement of a loan of $10.00 made by·said Lieutenant 
McNeil to said Sergeant Reed on or about l ·August 1944. 

Specification 12: In that F.Lrst Lieutenant Charles A. McNeil, 
AC, 3020th Army' Air Forces Base Unit, did, at or near the 
Mess Hall of Section F, 3020th A.rrrcy" Air Forces Bas~ Unit, 
La Junta A:rmy Air F.i.eld, on or about 15 July 1944 wrong
tully sell a fifth of whiskey to Staff Sergeant Cecil T. 
Mi.tchner. · 

3 
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Specification l3: In that First Ll.eutenant Charles A. McNeil, 
AJ:., J020th Jmn.y Air Forces Base Unit, did, at or near the 
Mess Hall of Section F., JO.20th Arrey Air Fo-rees Base Unit, 
La Junta-Army A.ir Field, on or about 15 August 1944 wrong
fully sell a fifth of whiskey to Staff Sergeant Cecil T. 
Mitchner. 

Specification 14: In that First lieutenant Charles A. McNeil, 
AC, JO.20th Army A.ir Forces Base Unit, did., at or near the 
Mess Hall of Section F, 302::>th Am.y Air Forces Base Unit, 
La Junta Army Air Field, on or about l5 September 1944 
wrongfully sell a fifth of whiskey to Staff Sergeant 
Cecil T. Mitchnar. . 

Specification 15: (:Finding of not guilty). 

Specification 16: In that first Lieutenant Charles A. McNeil., 
AC., J020th Army Air Forces Base Unit., did., at or near the 
Orderly Room., Section F., 3020th A:rrru Air Forces Base Unit, 
La Junta Army Air Field, between the 21st day of June 1944 
and the 21st day of September 1944, wrongfully. sell a pint 
of intoxi.cating liquor to Sergeant Jonas A. Reed. 

Specification 17: (Motion for finding of not guilty sustained, 
R. 2.30). 

Specification 18: In that First Lieutenant Charles A. McNeil., 
AC, 3020th Aney Air Forces Base Unit., did, on or about 
.20 March 1944, in the Orderly Room of Section F, 3020th 
Army Air Forces Base Unit, La Junta Array Air Field., wrong
fully sell to Starr· Sergeant William R. Brown one-half 
pint of rum. 

Speci.fication 19: In that First Lieutenant Charles A. 1IcNeil, 
AC., 3020th Arny Air Forces Base Unit, did, at La Junta 
Am.y Air Field on or about 17 Novem0er 1944, wrongfully 
say to Sergeant Jonas A. Reed in words or effect that ha 
should 11keep his mouth shut" if called to the Legal Section 
in connection "With an investigation which said Ll.eutenant 
McNeil well knew was pen~. 

Specification .20: In that First Ll.eutenant Charles A. McNeil., 
AC., 3020th Army Air Forces Basa Unit., did, on or about l 
June 1944, at La Junta Army Air Fielci., wrongfully require 
Sergeant Shalma E. Bullock to pay him the sum of $18.50 
in settlement of a loan of $15 .oo made by said Lieutenant 
McNeil to said .Sergeant Bullock on or about 15 May 1944. 

lie pleaded not guilty to all Charges ·and Specifications. He was found 
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not guilty of Specifications 4, 7, 9, 15, and 17 of Charge II, but 
guilty of the Charges and all other Specifications except the specific 
amounts alleged in the Specifications of Charge I for v;hich the court 
substituted 11unkn01m sums of cash not exceeoing11 the amou.11ts alleeed. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, ~nd to be confined at hard labor for 
five years. The reviewing authority approved the sentence, which he 
stated to be 11inadequate11 , and forwarded the record of trial for action 
under Article of War 48. 

3. Evidence for the prosecution: Accused was assigned to the 346th 
Aviation Squadron at La Junta Army Air Field, La Ju.l'l.ta, Colorado, on 5 
July 1943 and subsequently, on 5 January 1944, assumed command (R. 15; 
Pros. Exs. 1, 2). The Squadron was apparently reorganized and redesignated 
as Section F, 3020th Army Air Forces Base Unit about 1 }Jay 1944. Accused 
remained in command until 15 November 1944, when ha was replaced by Major .. 
Charles A. Butler (R. 15-16; Pros. Exs. 3, 4, 5). 

From time to time on various paydays contributions ware solicited 
in the Squadron to supplemmt squadron funds used in financing dances 
(H. 123). Such a collection was taken up on 31 March 1944 to defray part 
of the expenses qf a dance to be given in April (H. 113, ·119). · Private 
.r'irst Class Frank. L. Wiley, chairman of the entertainment comnittee, 
turned over the proceeds amounting to approximately $184 ( 11it could have 
been less and it could have been a little more 11 ) to accused (R. 111, 113, 
ll6, 120). A collection for a similar purpose was taken up on 30 1.Iay 
1944 and about ~~160 turned over to accused by '.!fl.ley (R. 114). A list of 
the contributors to each of these collections was made and retained by 
·,7iley until ar"ter the dances although it was not given to accused (R. 117, 
120-122). A third collection, totalling about C200, was made on 31 July 
1944 by Private Wiley and Sergeant Jonas A. Reed (R. 115, 126). The pro
ceeds and a list of the contributors were handed over to Second Lieutenant 
Hugh J. Anderson, who was the squadron adjutant, and, from 15 June to 2 
August 1944, the custodian of the "Council Fund" (R. 126, 136-137). 'illien 
Lieutenant Anderson relinquished control of the Council Fund, he gave ac
cused the money derived fro~ the July collection and suggested that the 
accompanying list of contributors be used as a supporting voucher if ac
cused deposited the money (R. 137-138). A list of names and contributions, 
totalling $176.93, was identified by Sergeant Reed on the witness stand as 
a list of contributors to the 31 July collection. He insisted that the 
list was incomplete but was unable to say whose contri,butions were not 
listed (R. 127, 129-131; Pros. Ex. 7). 

A dance band, known as the "Bombardiers Band", was organized 
in the Squadron. They played for milltary and civilian dances both on 
and off the post and were paid for their services (R. 149-150) •. The 
practice had arisen for the band to contribute to the squadron fund 
.from their earnings one dollar per man for each job played (R. 150). 
Technical Sere;eant Robert T. Crowder, manager of the band, testified 
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that, between April and Nova:nber 1944, a total of $175 was paid over 
to accused from dance jobs on the post and "around fifty to sevency
1'1ve dollars" from jobs played off the post (R. 156-157). 

Whan Major BuUer succeeded accused in command of Sect.ion F 
on 15 November 1944, accused turned over the Council books, vouchers, 
and check books of the Section and its irecedent squadron (fl.~ 183-185; 
Pros. Exs. 17, 18, 19). The Council books contained no record of the 
contrib1t1.ons made by the squadron members or the Bombardier Band but 
it did show expenditures from the squadron funds for squadron dances 
(R. 190~191; Pros. Ex. 17). 

An investigation into accused's activities was commenced 
about 15 NoYember 1944. Accused was interrogated shortly after the 
investigation began and, after being warned of his rights, stated that 
part of what he termed the "slush fund" of the Squadron was in his 
safety deposit box at the Colorado Savings and Trust Company in La 
Junta. He accompanied the investigators to the bank and his safety 
deposit box was found to contain $54•42 and also 11a half-dozen bonds". 
Accused claimed ownership of the bonds but agreed•that the money, which 
he said belonged to· the Squadron, would be turned over to Major Butler 
(R. 187, 191-193). He was asked if $184 was the correct figure for.the 
collect.ion turned over to him by PriTate Wiley for the April dance and 
he replied 11Yes, that 1s about right" (R. 197). Accused also-made a 
statement in writing in which' he asserted the only aptive bank account 
he had was in the La Junta Bank and that the only 11funds 11 of either 
himself or his wife not in this account or in the safety deposit box 
were war bonds _of the amounts and dates of purchase as follows: 

l $100 War Bond, June 1944 
4 
;i. 
2 

$100 War Bonds, 
~50 Vlar Bond, 

$100 War Bo:.1ds, 

S~ptember 1944 
September 1944 
October 1944 

1 $25 War Bond, October 1944 
.... . 

l 
l. -

$10 War Bond, 
$25 War Bond, 

October 1944 
November 1944 (Pros. Ex. a:>). 

Accused adnd.tted ha ~d-n:o s_ource of income ·other than his army pay. He 
explained that his large bon_d purchases in September were made .from his 
winnings at dice, totalling,$200, and from the payment to him 0£ out
standing loans since he had\quit loaning money at that time (R. 196-197, 
a:>0-201). 

Accused's pay, after deduct.ions, during the period from March 
1943 to May 1944 was approximately $225 a month, £ran June to November 
1944 approJd.JI\8,tely $260 per month, and in December 1944, about $345• 
From April 1943 on $18.75 had been deducted each month for a war bond 
(R. 202-206). His bank account during the per.Lad he COlllllmlded the 
S~1adron increased 1'.rom about $650 on 5 January 1944 to $1865 on 13 
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November 1944., a net gain of approximately $1200 · (R. 207-208,; Pros. 
Ex. 21) •. 

I:m'ing the period accused ·was in command he made a number 
of small loans to the ~nlisted men in the Squadron exacting in each 
case a high return for the use of the money for a short period of time. 
The following tabulation shows bis activi,ties ·in this connection (all 

Besides his loan business accused also engaged in the sale of 

dates in 1944): 

Borrawer Amount Date Amount Date of 
of of Repaid Repayment 

Ioan Ioan 

Cpl. Sam Ingram ... $15 · l5 August $16.00 31 Augflst (R.9-15., 99-105) 
Pvt. John w. Woods .15 . 1 August 20.00 10 Sept. (R. 17-23) 
Pvt. Granville Thompson 5 l5 April - 8'.00 10 May (R. 23-28) 
Cpl. Stephen T. Wyche 5 26 June 7.00 30 June (R. 33-37) 
Pvt. Thomas F. Commodore 3 l5 August 4.50 31 August (R. 38-40) 
Sgt. Joe H. Butler 5 July · 7·-.50 31 July (R. 48-51) 
PFC Ulysses Fitzpatrick 10 September 15.00 2 following paydays (R.68-73) 
Sgt. Janes .A.. Reed 
S/Sgt. Shalma E. ail.lock 

10. 
1~ 

,----. Atu: 

1 August 
May 

14,.00· 10 Sept. 
18.50-,o·June

~-/0 -~ · .; . , 

(R.74-76., 81-83) 
(R. 106-109) 

intoxicating liquor to men in his organization. Thus Staff Sergeant 
Cecil T. Mitchner purchased whiskey from accused.at squadron dances in 
April., in June and in September. On each of these three occasions ac
cused sold Mitchner a fifth of a gallon of whiskey at the exorbitant 
price of $10. .Accused had the liquor in his car which was parked back 
of the mess hall on the field (R. 92-93., 95). Sergeant Jonas A. Reed 

'purchased a pint of whiskey- from accused for$? on 18 June 1944 at a 
dance following the ball game at which they "entertained the Elles Lodge 
of Fowler"• Ac~d had several bottles of 'Whiskey in the trunk of his 
car and parked the car so that the trunk extended into the door of the 
orderly room which allowed him to rsove the whiskey- in privacy- (R. 76
78). Staff Sergeant William R. Brown paid accused 11two or three dollars" 
for a half pint of rum 11appro.ximately nine months ago11 • At the time ac
cused had t110 or three bottles of rum on bi's desk (R. 105-106). 

About l5 November 1944, when the investigation into accused's 
conduct was initiated., accused visited Sergeant, Jonas A. Reed at his 
barracks. Accused asked Reed if he 11had been over-to the Legal Section 
yet"? Reed replied in the negative adding that "Lieutenant Haskell" 
had seen him and wanted him to come over later. Accused requested that 
in the event Reed was called over he should 11keep his mouth shutN 
(R. 78-79). Accused---.added that "he had lost command of Section F, they
were going to court-martial him., and he didn't want to get five years, 
and s~d the o~ reason he sold whiskey to the boys was so that ·they
eould have a good time~ (R. 79)~ · 

.. 
? 
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4. Evidence for the defense: Accused., cognizant of his rights., 
testified in his own behalf (R. 264). He denied that he ever embezzled 
any funds belonging to the Squadron or Section and asserted that all 
the monies coming into l>is hands were expended for the benefit of the 
organization (R. 287). He admitted receiving .from Private Wiley the 
monies collected for the first two squadron dances but stated that in 
each instance the money was merely put away in the safe without its 
being counted (R. 265-267). The money collected for the third dance 
was in the safe when Lieutenant Anderson turned over the squadron funds 
to accused and accused did not count it either. Lieutenant Anderson 
had access to the safe at all times (R. 267-268). Accused also ad
mitted receiving money from time to time .from Sergeant Crowder but could 
not state 'What the amounts were (R. 268). 

There was no arrangement or agreement that these monies would 
be entered in the Unit Fund (R. 266). They became a part of a •slush 
fund" which was kept to buy things for the squadron that could not pro
perly be purchased out of the squadron .f'und (R. 269). Accused had re
ceipts for· $318 he had expended out of the "slush fund" (R. 270-281; 
De£. Exs. J to Y., A.A to RA). Some ot the larger e:>..-penditures follow: 

26 June 1944 Martin Music Co. Music supplies $25.05 
16 Apr. 1944 Sgt. Cecil Mitchner Extra pay for mess·hall 

personnel . 60.00 
14 Apr. 1944 Frank L. Wiley ~ansportation in con- , , 

nection with party 10.00 
26 Apr. 1944 Frank L. Wiley .Purchase of cymbal 10.00 
6 May 1944 Sgt. Robert Crowder Musicians pay 40.00 

June 1944 Sgt. Cecil lJitchner Laundry of mess ball 
curtains 12.95 

19 Aug. 1944 Post Exchange Cigarettes 21.0.3 
Aug. 1944 Sgt. Cecil lJitchner Cooks., supplies etc. ?5.88 

In addition to the foregoing disbursements., covered by receipts; accused 
testified concerning a number oi' other expenditures i'rom the •slush fund". 
He gave Lieutenant Anderson $40 at the time the latter took over the 
Squadron Fund (15 June 1944) and $10 later to buy barber shop supplies. 
Lieutenant Anderson subsequently refunded $10 out oi' the $40 to accused 
(R. 282). Private Wiley was given ~"70 as head of the entertainment 
committee £or "trips to Pueblo and Denver for obtaining girls for the 
parties" (R. 283). Sergeant 1/J. tchner received a total of $120 for ex
penses in connecUonllith tm J.118 and .;>,.ugust parties in addition to the $60 
he received £or the April party £or which a receipt was in evidence 
(R. 283-284). Mitchner also was given approxi.mately t,60 over a period 
o:f seven or eight months to buy supplies for the squadron mess ball 
(R. 284). In November $60 was taken from the "slush .fund" and deposited 
in the "Council Fund"., as shown by the Council books., for the purpose 

oi' buying "pool tickets" (R. 285., 286; Pros. Ex. 17). Between $a:> and 
$25 was also used to make up a shortage in the •ration roll" (R.· 2S6). 
Finally about 4 November approximately $100 was stolen from accused's 
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desk. The desk was locked at the time and had not been "jimmied". 

Someone else may have had a key to the desk. The money stolen in
cluded $83 of the "slush fund" and $17 of the barber shop receipts. 

This $17 shortage was later made up out of the 11slush fund" 

(R. 287-288., 3Z7). 


On cross-examination and examination by the court accused ad- · 
mitted that in addition to the funds derived from the collections and 
the hand contributions the "slush .f'und11 had been augmented by $50 to 
$60 received from the operation of pin-ball machines at the post ex
change (R. 314-315., 323). He asserted that the reason the contribu
tions were not deposited in the Uri.it Fund was twofold: (l) he had no 
voucher to support the receipts and (2) the money was to be used for 
purposes for which Unit Fund expenditures were not authorized. However., 
he admitted that he had made no effort to obtain a list of contributors 
for use as a supporting voucher and that most of the "slush fund" 
expenditures could legitimately have been ma~e from the Unit Fund 
(R. 301-303). He knew of no~ Regulation which authorized a 11 slush 
.fund" but such a fund had been maintained in an organization to which 
he had formerly belonged (R. 289., 325). 

Accused stated that the 11slush i'lmd11 was kept in two boxes., 
one in the sa.fe and the other in his desk {R• .324). Enlisted men would 
request money to buy things .for the mess hall., their club., or the post 
exchange., and if he approved the purchas·e he would gi.ve them the money. 
If they brought back a receipt., it was placed in the box (R• .324-325). 
Although he did not count the money in the ·safe, he did count the money 
in his drawer and knew that $8.3 had been stolen (R. 3.30-331). He told 
Lieutenant Anderson and Sergeant Clayborne Mitchell about the theft on 
the day on which it occurred and he told "Lieutenant Ellsworth", the 
apollce and Prison -0.fficer", ~ut it "a week later" but he did not 
report it to the Provost Marshal until a week after the investigation 
was connnenced {R. 291, .331). The theft of the $17 of barber shop re
ceipts was reported to "Lieutenant Ketchum", the "Administrative 
Inspector", the day it was discovered {R. 308 1 .326). Accused admitted 
that the shortage in the ration amount resulted from his own negligences 
(R. 294-295) • 

He testified that his pay was the only source of income of 
his wife and himself except for his ld.nnings at dice which between Janu
ary and Novenber 1944 totalled $300 according to his estimate. The ,rar 
bonds were purchased out of his own winnings {R• .307-308). He gave some 
of his llv:Lng expenses in 19,44 as follows: house rentals from January 
to March $28.50 per month, an:i after March $48.50 per month; club dues 
$4 per month; and car upkeep $2 per week (R• .310-.311). 

Partial corroboration of accused's testimony was received from 
several 11::!.. tnesses. Lieutenant .Anderson stated that he had received $50 
out of the •slush f'und11 from accused. He expended $40 and returned $10 

• 
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to accused (R. 368-369). Private Wiley said accused had given him 

approximately $80 for trips to Pueblo and Denver to secure various 

items of- equipment for the dance band and to obtain girls far the 

dances (R. 354, 357). Sergeant Mitchner testified that on the occasion 


_ of each of the three dances accused gave him $60 to pay the ncooks, 
KPs, KP pushersn (R. 369-370). Accused also gave him a total of~ 
over a period of several months to buy supplies. Mitchner admitted, 
however, that this latter ainount included the items for Vlhich receipts 
were in evidence at the trial (R. 370-373). He also admitted making a 
pre-trial statement to too officer that accused had actually given him 

·only $40 to pay the cooks and 11KPs" each dance but had raquired a re
cepit for $60 (R. 374). This statement, Mitchner testified, was 
erroneous and he had so infonned the investigating officer prior to 
trial (R. 375). Uajor Butler identified an entry in too Council 'books 
in connection i'd.th pool tickets which he said signified a $60 increase 
in the Unit Fund (R. 341). Verification of accused's testimony con
cerning his report of the theft of the money from his desk was g1van 
by First Lieutenant Harry w. Ellsworth, First Lieutenant Edward N. 
Ketchum., Lieutenant Anderson., and Sergeant Mitchell. Lieutenant Ellsworth 
placed the date of accused's report between 13 and 16 November (R. 344
345., 346-347, 348, 350-352). Lieutenant Anderson added that about the 
sama ti.me the sum of $135 was stolen from his own locked desk (R. 348-350). 

A number ot witnesses testifi.ed for the defense that they had 
borrowed money from accused and had been charged no interest·on the loans. 
These 11li tnesses and the transactions follow: 

Borrower 	 Amount Date Borrowed Date Repaid 

of Loan 


Pfc Frank L. Wiley $30.00 August 1944 Sept. 1944 (R. 231,237) 

Pvt. Macao Ward z,.50 Sept. 1944 10 Oct. 1944 (R. 240-243)

Pvt. Rozell Stewart 2:l.00 23 J~ 1944 31 Aug. 1944 (R. 244) 

s/sgt. Timothy- Kinzie 30.00 ').Sept. 1944 9 Sept. 1944 (R. 247) 

ffc Ellis Farris 5.00 l4 Aug. :1944 31 Aug. 1944 (R. 249) 

Pfc William E. Sammons 5.00 15 Sept. 1944 30 Sept. 1944 (R. 251) 

S/Sgt. Henry Warfield 30.00 15 Aug. 1944 10 Sept. 1944 (R. 252-255) 

Pvt. Edward Hill 5.00 August 1944 Sept. 1944 (R. 257) 

Pvt. G'eorge Wright 15.00 · (R. 335)

Pvt. Henry Belton 5.00 1 Sept. 1944 10 Oct. 1944 (R. 337) 

Cpl. Lewis Hallmray 5.00 6 Sept. 1944 '10 Sept. 1944 (R. 339) 

Sgt. Merlin S. Cochran 15.00 (R. 340)
-Sgt. 01B17ant Smith 10.00 15 Aug. 1944 17 Aug. 1944 (R. 344; 
Sgt. 01B17ant Smith 2:l.00 4 Oct. 1944 10 Nov. 1944 Def.Ex. SA) 

Stat! Sf31"geant Mitchner testified that he was at the ~ table evecy time 

the Section was paid between 30 June and 10 Novenber 1944 and that a 

number of men repaid loans at such times to accused but tba matter of. in

terest on the loans was ~ver discussed (R. 2.:39-240). 
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5!.• The four Specifications under Chiµ-ge I allege u.at ace11sed em
bezzled the sums of $184., $16o, $200., and $256., respectively, belonging 
to the Unit Fund of Section F., .3020th Army Air Forces Base Unit, and 
entrusted to him on various dates between 1 April 1944 and Zl November 
1944, all in violation of Article of War 9.3. 

The evidence shows that sums of money, approximating the amounts 
alleged in the Specifi.cations, were collected trom members of accused's 
section to defray the expenses of section dances., and entrusted to accused 
as COI!illanding o!fi.cer of the Section. The production of a list, or what 
may have been only a partial list, of contributors to the alleged $200 
collection, raises a question whether the correct amount in this instance 
should not be $175. Further, the testimony concerning ·the several contri
butions making up the $256 iJum established this i'u.nd as something between 
i225 and $250. With these exceptiona the correctDeas o! the amounts set 
out in the Specii'ications is ·established. .Although the -.:Ltnesses whose 
testimoey sapported this element o! the Spec11"1.cations apparently relied 
on their memories and not on 'irritten records, there is no reason to doubt 
the substantial accuracy ot their estimates• 

.lccused !ailed to deposit the contributions in the Unit Fund 
account. He contended at the trial that the money was ·collected to 
provide a 11slush fund• to buy things 1'hich could not be legitimately 
purchased !rom the Unit Fund. However, in recounting articles or ser
vices which he said had been purchased .trom the "slush tund• he was · 
co~elled to admit that the items, ldth one possible exception, were· 
legitimate Unit Fund expenditures. He al.so gave as an excuse that he 
had no vouchers to aipport entering the receipts in the Unit Fand ac
count but the evidence shows that wuchers could easil.7 have been ob
tained had accused desired to do so. There appears to be no valid 
reason wey these contributions should not have been credited to the 
Unit Fund account and. handled in the customary manner. The deposit 
of contributions in. Unit Funds is specifically authorized by Arar:, 
Regulations (par. 18, AR 210-50, l June 1944). ·The failure or accused· 
to care for the funds properly can hardly' be construed as anythi.Dg other 
than a suspicious and incriminating circumstance. The prosecution hrther 
showed, as evidence that accused embezzled the sums entrusted to h:JJJ. that 
du.ring the ·period accused commanded the section bis bank account and bond 
holdings substantiall.Jr increased. The probative force of this testimony 
is somewhat weakened by tha lack of evidence which would give an accurate 
picture ot accused's living costs and.other expensE!s so.that the conclusion 
cannot be drawn that the accessions were necessarily illegally obtained. 
There is also the evidence in the record that .accused was engaged 1n a 
profitable loan and liquor business among the, enlisted men which would ac
count !or some o! his savings. · 

Accused, although not expressly admitting the accuracy o! the 
estimates o! the amounts given him, asBWDed.the burden ot accounting tor 
them. He testified that the money was put into a box in tha safe just as 
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it was given him and that he did not count it. When' money was needed 
to purchase things for the Squadron, it was taken out of the box and 
if a receipt was procured for the expenditure it was placed in the box. 
Accused produced receipts totalling $318. It was also shown that, when 
he was removed as section cormnander, he turned over $54.20 from the 
"slush fund" to his successor. This sum, for some unexplained reason, 
was in accused's safety deposit box. In addition.'to these undisputed ex
penditures supported by documentary proof, the defense offered the 
testiroony of accused, corroborated in each.instance by at least one other 
ld.tness, : as to various other expenditures. Thi's evidence shows that 
Lieutenant Anderson expended t40 at a time when he was in partial con
trol of the fund, Private Wiley received $70 from the fund for a legiti
mate expenditure, Sergeant Mitchner received' $120 for another legitimate 
expenditure, and $60 was taken from the "slush fund" and deposited in the 
Unit Fund to purchase pool tickets on the Squadron, also a legitimate ex
penditure. The evidence concerning the .foregoing disbursements is un
contradicted, credible and, in the opinion of the Board, should be con
sidered a proper accounting for these sums. 

According to the .further testimony of accused, 083 of the 
"slush fund" and $17 of receipts from the barber shop intemed for de
posit in the Unit Fund were taken from his locked desk about 4 November 
1944. He asserted that the money was taken by someone with a duplicate 
key, for the desk exhibited no signs of having been forcibly rifled. 
This loss of $83 from the "slush i'und" rest§. on accused's own testi100ny 
which is not only essentially uncorroborateci but also, in the opinion 
of the Board, incredible when evaluated in the light of the attendant 
circumstances. There was no valid reason wcy a portion of the "slush 
:t'und" should have been deposited in accused's desk when there •as a 
safe in the same room in which the money could have been securely kept 
and which cone;ined, according to accused, the major part of the fund. 
Although accused professed never to have counted the •slush fund" and 
could not state the amount in the safe, he positively stated that there 
was $83 in the desk. But most damaging to accused's contention is the 
fact that, although he reported the loss of $17 to higher authority about 
4 November 1944, the alleged loss of th~ $83 was not reported until about_ 
the time the investigation into his activities was inaugurated and he was 
faced with the necessity of accounting for the funds entrusted to him. 

The remaining disbursements claimed by accused in his accounting 
were the transfer of {~17 to the Unit Fund to cover the shortage caused 
by alleged theft and the transfer of $20 or j25 to the "ration account" to 
make up a shortage caused by his own negligent handling of that account. 
Accused was required to account for all the monies he administered be
longing to the Unit Fund or the "ration account" unless relieved from 
liability in the manner provided by Army Regulations. In the absence 
of such relief he was accountable. for the sums in their entirety and 
whatever the reason for the shortages in these other accounts he was 
not at liberty to cover up the deficits and relieve himself from personal 
financial responsibility by covertly diverting money from tre nslush fund". 
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His transfers were wholly illegal and are unacceptable on an accom1ting. 

A tabulation of the sums shovm to have been intrusted to ac
cused and tr~ sums for 'Which he has properly accom1ted follow: 

Receipts Disbursements 

SJ184 8318.00 Supported by receipts 
160 54.20 Paid to successor 
175 ($200 maximum) 40.00 Disbursed by lieutenant Anderson 
225 ( ~250 maximum) 70.00 Paid to Private Wiley 

$744 ( :;i,"795 maximum) 120.00 Paid to Sereeant Mi.tchner 
60.00 Paid for "pool tickets" 

$662.20 

It appears from this summary and the preceding discussion that accused has 
failed to account or has improperly accounted for. a minimum of f81.S0 of 
the funds described in the Specifications. In addition to these fm1ds ac
cused received and intermingled in the "slush fund" some $50 of pin-ball 
eame receipts and consequently his accounting discloses a minimum shortage 
of $131.80. The facts and circumstances of the case afford ample basis 
for tne conclusion that this amount was embezzled by the accused. 

The Specifications allege that the monies embezzled by accused 
were 11the property of the Unit Fund of Section F,. 3020th Army Air Forces 
Base Unit". The ~vidence adduced establishes that the collections made 
to finance the dances of accused's organization should legally have been 
deposited in and made a part of the Unit .Fund and that the enlisted men 
who contributed them intended to auement that Fund. Although accused did 
not deposit these monies in the Unit :Fund or carry them on the Unit re
cords but instead illegally kept them in a separate "slush fm1d11 , neverthe
less such monies were in contemplation of law a part of the Unit Fund and, 
therefore, the alleeation of ownership in the Unit Fund was permissible. It 
has long been the practice· to allege O\mership of monies belonging to an 
organization to be in an organization fund. The observations of the Board 
of Review in Cl,1 202366., Fox, 6 BR 129 (141) are pertinent: 

"The Specification is inartifically drawn, since it places 
the title to the money embezzled in the 'company fund'. How
ever, whether or not this term be technically accurate, there 
is no reason to suppose that accused was misled or left in 
ignorance of the offense with 'Which he was charged, and the 
inaccuracy mentioned may be passed under the 37th Article of 
War as harmless". 

E.'ven if it be conceded that ownership of the monies should have been laid in 
the Unit or in the individuals who contributed them rather than in the Unit 
Fund, there was no error. Thus, in CM 195513., Crose, 2 BR 243, in which the 
court by exceptions and substitutions found that accused embezzled "moneys 
of enlisted men of Company E., Tenth Infantry" instead of "money of the 
company funds, Company E., 10th Infant.ryn as alleged in the Specification 
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the Board of Review held: 


"***A variance in allegation and proof as to owner
ship of·property alleged to have been stolen or embezzled is 
normally fatal to the conviction. In the instant case the 
variance is immaterial. The accused was fully apprised by the 
language used in the original specification of all of the ele
ments of the offense charged against him and the erroneous 
legal conclusion of the drafter of the specification that the 
money pertained to the I company funds• rather t~ to indivi
dual enlisted man :did not deceive the accused, ha.raper his de
fense, nor otherwise materially adversely affect him. * * *". 

There can be no question in the present case that the language of the 
Specifications was entirely adequate to apprise the accused of the of
fense vd.th which he was charged. 

The court was confronted with the practical impossibility of 
determining from which collections the embezzled money was taken. The 
court accordingly found accused guilty of embezzling "unknown sums of 
money not exceeding" the anvunts alleged in the Specifications. Such 
findings were proper under the circumstances. Similar findings were 
approved in CM 123488 (1918), reported in 1912-40 Dig. Ops. JAG, sec. 
451 (2:3), wherein it is stated as follows: 

"Where it was charged in four specifications that ac
cused had embezzled certain sums of money received from 
four different sources, and on the trial he accounted 
for part of the whole amount that had been entrusted to 
him, but there was nothing to show from what particular 
funds the money accounted for had been drawn, a finding 
under each specification that accused embezzled •a part 
thereof, amount unknown' was proper." 

To the same effect see Civi: 2:35010 (1943), 21 BR 225, II Bull. JAG. 3SJ. 

!2.• Specifications 1, 2, 3, 5, 6, 8,' 10, 11, and 20, of Charge II, 
allege that accused wrongfully required nine different.enlisted men to 
pay exorbitant interest on loans which accused made to them,· in vio

. lation of ·Article of ?far 96. 

The evidence shows that during the period accused was Section 
Commander he lent to enlisted men under him for s.J.iort periods of time 
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sums of money ranging from $3 to $15 at exorbitant rates of interest 
runni,ng as 'high as 100% per month. This· testimony was not directly 
contradicted by the defense but a nuni:>er of witnesses were permitted 
to testify that during the same period accused had loaned them money 
and had not cJ:iarged aey interest. Assuming the competency of such 
testimony, it- had little probative value on the issues raised by the 
prosecution's testimony. · The large nunber of 1Ci. tnesses who supported 
the prosecution's case as to these Specifications precludes any question 
that accused might be the victim of collusion on the part of men under 
his command. The Specifications are clearly sustained. 

Winthrop (Military Law and Precedents, 2nd Ed., 1920 Reprint, 
page 716) cites as an example of a violation of Article of War 95: 

"Abuse of authority over soldiers by frauds or exactions 
practiced upon them, or by requiring or innuencing them to 
do illegal acts"*** (Foot note) "By exacting from soldiers 
excessive usurious interest (25 per cent) on loans made to 
them - G.O. of Dec. 24, l.811: By exacting from soldiers 
double the amount., at the next pay day, for sums previously 
loaned - G.o. 4, Dept. or the Gulf., 1866". · 

The offenses alleged are also violative of Article of War 96• 

.2.• Specifications 12, 13., 14, 16, and 18, of Charge II, allege , 
the sale of intoxicating liquor by accused to enlisted men on an Army 
post, in violation of Article of War 96. 

The evidence establishes that on three separa~e occasions ac
cused sold a fifth of a gallon of whiskey to a noncommissioned of:f1cer in 
the accused's command at a price of $10. Another time accused sold to one 
of his men a pint of whiskey for fl and on a fifth occasion he sold a pint 
of rum to one of his enlisted men for 11 two or three• dollars. Each of 
these sales was made at a squadron dance at La Junta Arrey Air Field. It 
appears that accused was present at. these dances Ydth his car trunk filled 
with whiskey which he disposed of to the men at fancy prices. 

The sale of intoxicating liquor upon a military- post is pro
hibited by federal statute (Sec. 38, act of Feb. 2., 1901 (31 Stat. ?58); 
10 u.s.c. 1350; sec. 310 M.L. 1939). Accused's actJ.vities in this con
nection were not only violative of the statute but also patently prejudicial 
to good order and military discipline (CM 235382, Singletary, 21 BR .389). 
A clear violation of Article of War 96 is proven. 

d. Specification 10 of Charge II alleges that accused .wrongfully told 
Sergeant Jonas A•. Reed to •keep his mouth shut11 if called to the Legal 
Section in connection nth a pending investigation, in violation of Article 
of War 96. · 

Attar an investigation into accused's conduct had commenced, he 
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visited one of his noncommissioned officers, Sergeant Reed, at the latter's 
barrack and, upon ascertaining that Reed had been requested to com(' to the 
Legal Section for questioning in connection 'With the investigation, asked 
him to "keep his moutll shut". This attempt on the ·part of accused to im
pede the progress of the investigation into his activities was wrongful 
and obviously prejudicial to good order and mill tary discipline, in viola
tL on of Article of War 96. 

6. Accused is approximately Z7 years and 6 months of age, having been 
born 18 September 1917. · He is married and the .father of one child. From 
information contained 1n the Staff Judge Advocate' s Review and from War 
L'epartment records it appears that accused is a resident o:t California am 
was graduated from Fresno State College in 1940 llith a Bachelor of Arts de
gree having majored in Econoillics and Agriculture. He was subsequently em
ployed as a "herdsman" on his .fa~her' s dairy farm and also taught at the . 
college a ex>urse in the use of agricultural implements. He ·was a member 
of the United States Naval Reserve f'rom 20 August 1940 to August 1941 and 
entered upon duty as an enlisted man in the ~ 1.3 February 1942. Dlring 
his enlisted service he reached the grade of sergeant and tha character of
his service was rated •good•. H.a:ving been graduate<i f'rom Officers• Candi
date School at W.amL Beach, Florida, he was commissioned a second lieu- . 
tenant in the .A.rrrr:y of the United States on 3 March 1943 and entered upon 
active duty as an officer on that date'. His ·promotion to ~st lieutenant 
was announced on 26 May 1944. His commissioned service prior to 17 Novem
ber 1944 was rated "excellent•. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of' the accused were committed during the trial. The 
Board o! Review i_s o:t the opinion that the record of trial is legally su.f
fioient to support the findings of' guilty and the sentence and to warrant 
confirmation thereo:t. ;Ili.smissal is authorized upon .conviction ·of a viola
tion or the 93rd or of the 96th Articles of war. 
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SPJGN-CM 276.298 1st Ind 
Hq A.SF., JAGO, Washington 25, D. C. 

4 JIJN 1945TO: Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First .Ll..eutenant Charles A. 
McNeil (0-575489), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of embezzling, betv,een l April 1944 and 27 November 1944, unknmm 
sums of money not exceeding a total of $800., the property of the Unit 
Fund of Section F., 3020th A:rmy Air Forces Base Unit., in violation of 
Article of War 93; of wrongfully requiring nine dii'ferent enlisted men 
to pay exorbitant rates of interest on money which he loaned to them, 
of selling intoxicating liquor to enlisted men on an A:rmy- Post on five 
separate occasions., and of wrong.fully telling a noncon:mtl.ssioned officer 
under his command to remain silent if questioned during an investigation 
into accused's activities., all in violation of Article of War 96. He was 
sentenced to be dismissed the service., to !orfeit all pay and allowances 
due or to become due., and to be confined at hard labor for five years. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. A sunmary of the evidence may be found in the accOI!l)anying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the findings and 
sentence an:i to warrant confirmation thereof. ,. 

The accused was collllll8nding officer of Section F., 3020th J.rary Air 
Forces Base Unit., La Junta Army Air F.i.eld., La Junta., Colorado. Collections 
were made anx>ng the enlisted men of the Section to augmen~ Unit .funds used 
to finance dances. Four such collections., aggregating around t740., ware en
trusted to accused who illegally retained the money as a "slush fund" in
stead ·of depositing it in the Unit Fund. Some $50 which had accrued to the 
Unit Funcf .from a concession at the Post Exchange was also commingled in 
accused I s so-called "slush .fund". When called upon for an accounting of 
the monies inthis. fund accused was unable to produce any accurate or com
plete record o.f his receipts and disbursements but he finally unearthed 
and displayed receipts and other evidence tending to shO'lf his legitimate 
disbursement there.from. o.f about $660 f>f the $790 in the fund. Concerning 
the remaining $130 accused claimed that $83 had been lost by theft and the 
balance of $47 he had transferred to other accounts to make up shortages. 
The evidence does not· support accused's story of an alleged theft. His 
transfer of some of the .fund to other accounts was clearly a wrongful . 
disposition. Accordingly th~ embezzlement o.f approximately $1.30 of Unit 
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funds by accused is established. Inasnuch as it was inpossible to exactq · 
determine from which particular unit fund or collection in his custody 
the embezzled money was taken., or how much from each fµnd., the court pro
perfy .ibund that accused eubezzled unknown sums from each fund or col
lection within his control not exceeding the &IIPunt in it. 

lxl.ring the period he was in collllDBJXi of the Unit the accused 
. 	 loaned money., at rates of interest ranging up to 100% per month., and also 

sold intoxicating liquor., to the mlisted men under his comand. He was 
convicted of nine different transactions involving loans to enlisted men 
at usurious rates of interest and of five sales of intoxicating liquor 
likewise to soldiers. .The liquor sales were all made at dances on the 
post which accused attended where he was well stocked with liquor which 
he sold to enlisted men of his orgam.zation at exorbitant prices. Af'ter 
an investigation into accused's activities was initiated he called upon 
a noncomm:i.ssl.oned officer., who was awaiting sunmons for questioning by 
the Intelligence officer investigating accused's activities., and requested 
that the prospective 1d. tness remain silent concerning accused's conduct. 

The evidence in this case shows a deliberately dishonest course 
of conduct on the part or accused. Although the nature of his offenses 
necessitates appropriate confinement., r believe. that tha confinement im
posed is excessive., and therefore recommend that the sentence be confirmed 
but that the forfeitures be remitted and the confinement be reduced to 
two years., that the sentence as thus modified be ordered ·executed., and 

• that the United States Disciplinar,y Barracks., Fort Leavenworth., Kansas., 

be designated as the place of confinement. · 


4. Consideration has been g1.ven to·a letter from Honorable Sheridan 
Ibwney., United States Senate., forwarding a collllillnication from :Mr. James L. 
Royle., Fresno., California,, in accused's behalf., and to an oral expression 

· of interest in the case by Honorable Bertrand w. Gearhart., Member of 

Congress. · 


.·s. .Inclosed is a torm of action designed to carr.r into execution the 
foregoing recommendation, should it meet 111th your approval. 

~ <:::::. • Q,....,.. • ...... 

3 Incls lr!IRON C. CRA.lliER 

Incl 1 - Record of trial Major General 


· Incl 2 - Form of action The Judge Advocate General 

Incl 3 - Ltr. fr. Hon. bney


w/incl. · 


(Sentence confirmed but forfeitures remitted and confinement reduced 

to two years. G.C.M.O. 245, 19 Jun 1945) 
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UNITED STATES 	 ) FOURnI AIR FCRCE 

) 


v. ) Trial 	by G.C.M., convened at 
) March Field, Riverside, 

Second Lieutenant EMIL J. ) California, 9 February 1945. 
KEM?KE (0-2J72354), Air ) Dismissal, total forfeitures 
Corps. ) and confinement for one (1) ,

) year. 

OPJNICll of the BOARD OF REVIE't'f 
ANDRE'NS, FREDffiICK and BIEP.m, Jooge Advocates. 

1. The record of trial in the case of the officer named above 
has beoo examined by the Boa.rd of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tfied upon the following Charges and Speci
fications, · 

·· .. ,-::·, 
CHARGE Is Violation of the 61st Article of War. 

Specification ·l: In th!lt· Secood Lieu.tenant Emil J. Kempke, 
Squadron A, 42'.Jth Army .lir Forces Base Unit, than of 
Squadron T-3, 42'.Jth Army Air Forces Base Unit, did, at 
M:irch Field, Riverside, California, oo or ~bout 30 • 
October 1944, fall to repair at the fixed time to the 
properly appointed pl.ace tor a scheduled flight. 

Specifications 2, 3 and 4s These are identical with Speci
fication l except in the allegaticns of dates which are 
"l November 1944• as to Specification 2, n.3 November 
1944• as to Specification 3, and "5 November 1944" as 
to Specif.1caticn 4, and in Specification 4, the alleged 
place of duty is •scheduled cl.asses11 • 

Specifications 5, 6 and 7a These are identical with Speci
ficaticn l except that the designation of the Squadron 
is •r-1• in each and the dates alleged are "18 NovEIIli>er 
194411 as to Specit.ication 5, 1119 November 1944 11 as to 
Specit.icatioo 6, and 11 2'.J Novemtµ' 1944• as to Specit.i 
cation 7, and in Specit.ication 6, the alleged pl.ace of · 
dut7 is "a scheduled class•. 
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Specif'icaticn 81 In that Second Lieutenant Emil J. Kempke, 
· Squadron A., 42Jth Army Air Forces Base Unit, then of 
Squadron T-l, 42Jth Army_Air Forces Base Unit, did, 
without proper leave, absent himself from his organi
zation and station at March Field, Riverside, California, 
from en or about 2l Novenber 1944 to ai or about 24 
November 1944. 

Specification 91 'This is identical' with Speci,fication 8 
except as to the dates, which are "5 December 1944" 
and "9 Decemer 194411 • 

CHARGE IIa ·Violation or the 69th !rticle of War. 

Specification la In that Second Lieutenant Emil J. Kempke, 
Squadron A.., 42Jth Army ilr Forces Base Unit, then of 
Squadron T-1, 42Jth Army- Air Forces Base Unit, having 
been duly placed in arrest at March Field, Riverside, 
California, on or about 26 November 1944·, did, at March 
Field, Riverside., California, on or about 3 December 
1944, break his said arrest before he was aet at liberty 
by proper authority. 

Specification 21 This is identical with Specificatim l 
except the date or the alleged breach., which is "5 
December 1944•. 

CHARGE III1 Viola.ti~ ot the 96th Article of War. 

Specification 11 (Finding of not guil't7.) 

SpecificatiCll 21 (Finding o! guilt7 disapproved b7 the 
reviewing authorit7.) · 

Specification 31 In that Second Lieutenant &ill J. Kempke, 
Squadron A., 42:>th Army Air Forces Base Unit, then of 
Squadron T-1, 42Jth Army Air Forces Base Unit, having 
received a lawful order from First Lieutenant David w. 
Fol97 t.o report to his sq,.adron comnander, the said 
First Lieutenant David w. Foley, being in the execution 
of hia office, did, at March Fieid, Riverside, · 
California, on or about 24 Novemer 1944.,-fail to obey 
the aame. 

Specification 41 (Finding ·or gullt7 disapproved b7. the 
rnie1'ing authority:.) · 
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The accused pleaded guilty to Specifications 1, 2, J, 4, 

8 and 9 of Charge I and to Charge I, and to Specifications land 

2 of Charge II and to Charge II, but not guilty to Specifications 

5, 6 and 7 of Charge I and to all Specifications of Charge III and 

to Charge III. He was found not guilty of Specification 1 of 

Charge III but guilty of all other Specifications and the Charges. 

No evidence of previous ccnviction was intrcxiuced. He was sen

tenced to be dismissed the service, to forfeit all pay and allowances 

due or to become due, and to be confined at hard labor, at such pl.ace 

as the reviewing authority may direct, for five years•. The review

ing authority disapiroved the findings as to Specifications 2 and 4 

of Charge III, approved the sentence but reduced the pericxi of con

finement to Cl'le year, designated the United States Disciplinary 

Barracks, Fort .Leavenworth, Kansas, as the pl.ace of confinement, and 

forwarded the record of trial for action under Article of war 48. 


3. The evidence for the prosecutiai in support of the findings 

of guilty which were not disapiroved b;y the reviewing authority is, 

substantially, as follows a 


Ch 6 October 1944 the accused reported for. duty at lsrch 

Field, California.and was assigned as a_ navigator to Crew JJ, Flight 

c, Squadron T, Section III (R. 7, 8, 9; Pros. Exs •. l, 5). 


Cb JO October 1944 arrl on 1 and J Novent>er 1944 the crews 

comprising Flight C of Squadron T-J were· directed to participate at 

certain hours in briefing, fiying and interrogation arrl these duties 

were promulgated by means of training schedules (R. 9; Pros. Exs. 2, 

.3 and 4). Ch 5 Novemer 1944 a class of instrootion for navigators 

of Crew 33, Flight C was likewise indicated b;y a training schedule 

(R. 9; Pros. Ex. 5). The training schedules were posted on both the 

BOQ and squadron b\ll.letin boards and officers and enlisted men were 

required to check the squadrcn board in the orderly ro0111 at least 

aice a da;y (R. 16-18). The accused failed to attend any of the flights 

and the class so scheduled (R. 7, 8, 9; Pros. Ex. l). 


On 16 Novent>er 1944, by. Training Order No. lOJ, the Collmilldant 

of Canbat Crews relieved the accused from duty- with Crew C-33, Squad

ron T-3 and he. was pl.aced al duty with Crew A-23, Squadron T-l, 

effective 18 Novemer 1944 (R. 10; Pros. Ex. 6).· _Training orders were 

regularly posted en the squadron bulletin beards and, as stated, all 

officers and· men were required to check the squadron board at least 

once a day (R. 16-18, 20). The sergeant major of Squadron T-J testi 

fied that,_under a policy of the_ comm!.i.nding oi'ficer which was posted 

on the BOQ bulletin b03rd, ot'i'icers were required to check the orderl;y 

room pcard at least twice a day- (R. 21). Training Order No. 103 was 


· so posted (R. 19) and in addition, other efforts were made to notify 
the accused of his change in assignment (R. 17) and the sergeant 
major of Squadron T-3 left a written notice on the bed in the fccused's 
room in BOQ advising him of his transfer to Squadron T-l and· directing· 

3 




(308) 

him to report to Lieutenant Foley,· the canmanding officer (R. 19, 20). 

en 18 and 20 Noverrber 1944 all ot Cr81r8 22 through 28 ot 
Squadron I were scheduled for briefing, fiying and interrogation 
(R. ll; Pros • .Exs. 7 and 8) and on 19 Noveni>er 1944, for a class :in 
navigation (R. ll). The accused failed to attend· either of the 
flights (R. 10) or the instruction class (R. ll, 12) (See also Pros. 
Ex. l). 

Accused -was shown to have been absent without leave from 
1300, 2l Novemer 1944 to 1500, 24 Novent>er 1944 (R. 12, 13; Pros. 
Ex. 9). 

en 24 November 1944 First Lieutenant David w. Foley, Command
ing Officer of Squadron T-l, received information,that the accused had 
been returned from absence without leave status to duty at l&lrch Field 
(R. ~)• Lieutenant .Foley had Dade several unsuccessf'ul attempts on 
20 and 2l November 1944 to have the accused report to him in the 
squadron orderly room through orders lihich he had sent to the accused's 
quarters by messenger (R. 22, 23). en 24 November 1944 at about 1600 
or 1630, he personally went. to the accused's quarters and· failing to 
find ·him, left a note in his own handwriting instructing the accused 
to report to him at moe (R. 24). This note he tied to the light 
cord (R. 26). He did not see the accused until 08.30, 25 Noveni>er 
1944, 'l'ben he foond him 1n bed 1n his quarters (R. 24). 

Thereafter the accused was, on 26 November 1944, duly placed 
1n ai-rest 1n quarters by a 11Titten order of the colllllmlding officer of 
Mlrch Field, receipt whereof the accused acknowledged thereon in 
'Wl"iting (R. 15, 16; Pros. Ex. ll). 

en .3 December 1944 a t~orough search of the accused I s quar
ters and the Entire barracks was ma.de but he was not found (R. 16). 
The mom:ing report of his organiz&ticn siows that he was absent rlthout 
leave again as of 1600, S Deced>er 1944. arxl. a thorough searcl\ of his 
barracks on that datefalled to disclose the accused (R. 22; Pros• .Ex:. 
10). Ch 9 December 1944 he was apprehended by military police while 
on the streets of Riverside, California, and was turned over to the 
officer of the day at larch Field, California (R. 13, 14). 

A voluntary statement mi.de by the t:.ccused to the investiga
ting officer was introduced in evidence without objection (R. 7; Pros. 
Ex. l). ~ this statement the accused stated that his mother had 
died four years previous to his assignment to !.hrch Field and that, 
coosequently, · :in his delay en route to his new station he spEllt mst 
of 11ls time with his !ather and brother. He suffered a grievous dis
appointment when he then learned that a girl whom he had known !or 
three ;rears and expected to marry, had married saneone else. He felt 
very bad at.the time., star_ted drinking and "didn't care about anything 
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then". ije continued to drink and stay out late at night. He realized 
it was affecting his work but it ma.de no "difference" to him. He did 
not like the B-24 because he "had heard so mch about them blowing 
up 11 and crashing that he was afraid of them. He thought that if he 
11as lax and careless in his 1YOrk he might be transferred. Soon he 
forgot about his girl friend and drank merely because he did not want 
to fly the B-24. The accused admitted that he knew that he 118.S 

scheduled to fly-with Crew 33 on 3) October 1944 but went to Riverside, 
-California, instead. He likewise admitted that he missed all other 
scheduled flights subsequent thereto until 26 Novent,er 1944 when he 
was grotmded. He did not attend the cl.ass on 5 November 1944 and he 
explained his derelictions en ·18, 19 and 20 November 1944 by stating 
that he remained in BOQ oo those days awaiting notification about · 
being placed on another crew, or other action. He did not learn of 
his transfer to another crew until 21 November 1944. He recalled an 
orderly coming to his room ai 2'.> Novenber 1944 with a note directing 
him to report to the Squadrcn T-1 orderly room without delay, which 
he ignored, although he realized Private Watkins represented the com
imnding officer of the squadron. He also foimd a note on his bed the 
following day directing him to report to the legal office, which he 
likmse disregarded. ·He went absent without leave en 21 Novenber 1944 
and stayed :l.n Long Beach, California, until the afternoon of Z3 Novemer 
1944 when he was apprehended by military police who took him to Los 
~gales and told him to report to March Field. Instead he went to a 
hotel and stayed there all night after which he proceeded to March 
Field. Ch the afternoon ot, 24 November 1944 he found a note on his 
bed in quarters directing him to report to Lieutenant Foley. He also 
ignored this note because he had bemi drinking, was tired, and so 
went to bed. He acknowledged receipt of the order of arrest and ad
mitted that he broke his arrest on 3 December 1944 by going to Riverside, 
California, where he ss apprehended by military police on 9 December 
1944 (Pros. Ex:. 1). 

Fot' the Defenses 

The accused, having bean :informed of his rights, elected to 
be l!Jll9rn and testified substantially as followsa 

He reiterated much of llhat he had said in his sworn statement 
commencing with his disappointment because of the marriage of his girl 
frimd and his dislike of B-24 pla.nes, in view of which ·he took to 
excessive drinking (R. 30). J.s·a result of his mediocre work he was 
recommended tor reclassification by an Evaluation Board. He also sub
mitted his resignation on 4 December 1944 knowing that his separatioo 
fran the service would be without honor (R• .31). He is still willing 
to resign hi.a canmiasicn, as he had beai requested to do by the com
manding officer (R• .38), believing that he would be drafted back into 
the ~ aa a private and that in this manner he could be p,mished · 
for what he bad done and' get a new start (R • .31). 
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With regard to his failure to repair for flights and a 
cl.ass scheduled for 18, 19 aIXl 20 Novenber 1944, he stated that he 
had been grounded and told by the navigation instructor and the ad-· 
ju:tant not to· na.ke any- more nights or attend grou.,d school nth 
Crew 33 (R. 31,.34, 37, 39). He had no knowledge of his transfer 
from Squadron T-3 to Squadron T-l, nth which the flights and the 
class were scheduled and, after being removed from one crew, -was 
awaiting information aIXl instructions which the adjutant had promised 
to give him as soon as he was placed on another crew or other aotion 
was taken. He received no such instrootions in any :ils.nner although 
he read,the bulletin board at the Squadron T-3 orderly room and the 
BOQ (R. 33, 34, 3?). His reading of the board was, however, casual 
as he only "glanced" at training orders appearing thereon (R. 37), 
and he did not learn of his transfer to a new crew nor see Training 
Order No. 103 until the early morning of 25 Novenber 1944 (R. 321 33). 
He denied ever receiving the note which the sergeant najor of Squadron 
T-3 said he lei't 1n the accused I s quarters and in which he was advised 
of the change of crews and he did not, therefore, }Qlow that Lieutenant 
Foley was his new conmanding officer (R. 34, 39). 

He also denied having received, on ·A) Novenber 1944, the 
note which purported to contain the order which is the basis of 
Specification l, Charge III, and corrected what ·he cl.aimed was an 
error in his extra-judicial statement, saying that the date to llhi.ch 
he referred in the latter should be 11 21 November 194411, on which day-
he did receive !'ran an orderly a note sigxied "Pvt. Watkins" advising 
him to report to T-1 orderly, room nthout delay (R. 32). He did not,: 
howrevar, deny his lmowledge of the fact that Private Watkins repre- . 
sented the canmsnding officer ot the squadrm (R. 36). He admitted 
receiving the note from Lieutenant Foley- late in the ev81ling of 24 . 
November 1944 directing him to report to the squadron comnander • 
Because it -.as late and "after dark" he thought there was no use in 

. going down to report until morning am this he was prevented from 

doing because Lieutenant Foley- came to his quarters in the morning · 

(R. 32, 33, 37-39). Ha also d:irected attention to an error in his 

extra-judicial statement in 'Which he said that •on the afternoon of 


-	 the 24th I found a note on mr bed that said report to Lt. Foley.• 
The word "afternoon" should be 11evenmg11 because he knew he did not; 
arrive at larch Field en 24 November 1944 until about 8130 or 9 p.m.
(R. 35). . 

·He 11didn 1t think of those notes as being orders• but only 
as "more or less :information that (he) was wanted at a certain pl.ace" 
and although he did not feel at liberty to disobey them, he nevertheless 
admitted.doing so (R. 36). . . 

He further admitted that he wanted to 11get a1 a medium bonber, 
a C-26 or 25 11 and imagined that if he "goofed off• he would be trans
ferred (R. 38). . 

/ 
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Rebuttal by Prosecution; 

The adjutant to the canmandant of crews testified that dur
ing Novenber 1944 the accused came into his office and during conver
saticn was told that the adjutant was relieving him from his crew · 
and placing him in the Squadron T-3 pool, which meant that he would 
be available for replacement. He further told him that he would have 
to check the orderq room and bulletin boards of Squadron T-3 to see 
what his new assignment would be. He did not remember telling the 
a.cc~sed that he wcnld be notified of any .further duties (R. 40). 

4. By his pleas of guilty the accused admitted the commission 
of the offenses alleged in Specifications l, 2, .3, 4, 8 and 9 of Charge 
I and Specifications l and 2 of Charge II and the evidence of record 
clearly supports the fin:i ings as to each of these Specifi.qations and 
the Charges to which they are directed. 

As a defense to the allegations o! Specifications S, 6 and 

7 of Charge I, the accused attempted to sho,r that he ss ignorant ot 

a transfer fran one squadron to another and, as a consequence, -.as 

unaware of the designated places of duty to which, it is alleged, he 

1'8.S required to repair at fixed times. The court placed little cre

dence in this explanation of the accused I s dereliction o! duties and, 

in view of the testimony, was justified in doing so•. 


It was shown that orders o! transfer from ooe training cr811' 
to another were customarily contained in training orders which were 
posted on a bulletin beard in the crderly room o! the squadrcn affected. 
A directive of the collUIWlding officer required all officers to inspect 
this board trlce a da7. The Ol'der transferring the accused to the 
crew rlth ltlich he later failed to appear for the training as alleged 
:in - the Specifications in questicn was so posted. The accused does 
not deny that it was his duty to inspect the bulletin board. In fact 
he admits •g].ancing• at training orders appearing C11 the board but 
.failed to note the· one relating to ·hinr. · 

Article or War 61, llllder which the Specifications are cast, 
is designed to cover every case not elsewhere provided for where a · 
person subject to military law is through his own .fault not at the 

; 	 place where he is required to be at the time when he ~should be there 
(Par. 1321 ACM 1928). 

The accused pleaded gullty to four like offenses and to two 
absences without leave over a period of time coilllDEllcing prior to and 
ending subsequent to the three offenses alleged in Specifications 5, 
6 and 7 of Charge I. He not only of'!ered no excuse for his. conduct 
as to those offenses to llhich he pleaded guilt7 but .frankly admitted, , 

7 




(312) 

:1n a voluntary extra-judicial statement and at the trial, that he had• 

deliberately adopted a course 0£ purposeful. evasion o! his duties in 

order to ef'f'ect a trans.fer because he dreaded flying B-24 pJ.ani,,s. 

With a like purpose he had. taken to excessive drinking, knowing that 

it wo.ild interfere with t..'l.e proper performance ot his !lying dutias. 


In the light of' sl.¥:h a £rank avo....al of' disregard of his 

responsibilities the coort was justified in rejecting the excuse 

offered by the accused and in disbelieving that he was unawar·e of 

the prescribed duties. He admitted reading the bulletin board upon 

which the train:ing orders and schedules were posted and it is a £air 

:inference that he saw the order of' transfer, knew the duties he was 

then to perform but treated them with the same disdain as he thereto

' 	 fore and thereafter showed to all other portions of his prescribed 
training. 

The same rray be said of' the defense offered by the accused 
to Specification 3 of' Charge Ill. ilthough· the system emplc,yed at the 
accused I s post £or ccnveying lawful orders of superior to subordinate 
officers is subject to the hazards of loss of the messages tranSJ4itted 
by measengers or mislm.derstanding of their purport and signi!icance 
"When a notice is substituted for oral and personal delivery, it is 
well settled trat the form of an order is imns.terial, as· is the method 
by which it 18 transmitted., so long as the communication amcnmts to 
an order and the recipient kn01fs it is f'rom an officer "Who is authorized 
to giTe it (Par. 134!h 1CM 1928). 

It shou.ld be borne in mind that the offense cblrged in this 
Spe91!ic~tiai .. cc.purred sw.,sequent to the seven separate failures ot 
the accused to ·repair to a fixed place of duty and one absence without 
leave, all of "Which are indicative of an habitual disregard and dis
obedience o! all orders, rules and regulations to which he was -subject. 

J.ssuming it to be true, as he stated, that he tailed through · 
no fault of' his to .find certain of the lll'itten notificatiais which had 
bem sent to hill by' Lieutenant Foley, who was, at the time, his com-· 
manding o.ttieer, the accused, nevertheless, admitted receiving aie ot 
them at thit hands ot a private who was acting as Lieutenant Folq• s 
messenger and that flhe realized that he represented the commanding 
ot.ricer of the squadron". This custom of thus ccmmunica't.ing order, 
-.s 1rell established and clear~ understood b;y the accuse-a. Further
m.cre, he admitted thereafter recebing the additicnal notice to report, 
written and si~ed in the colllMnding ofticer•s om hand, but that he 
ignored it, because, as he said, •I had been drinking and •• tired 
so I went to bed•. . . ·. 

ilthough the accused contended that he d:ld not know Lieutenant • 
Fole;y was his canma.nding of'ticer bec&use he was not perscnall7 notified. . 

8 



(31J) 

that he had bem transferred to Lieutenant Foley's squadron, all 
other evidence points to the ccctre.ry. Su.ch a defense might be 100re 
plausible if the accused's coo.duct and behavior otherwiee. bad been 
more coo.sistent with obedience and respect for authority but, again, 
the court ,res justified in disbelieving the accused and firiding tba. t 
he failed to obey the order in question, knowing it to be a larlul 
order of his superior, and the evidence of record .fully supports such 
a conclusion. 

5. Records o! the Viar Depa.rtmant disclose that the accused was 
born in Missouri, is 20 years and 10 months of age and tmmarried.

1
After graduation from high school he was employed as a clerk in a 
grocery store until he was called to active duty., He mlisted in 
the .Fnlisted Reserve Corps on 16 1.m'ch 1943 and was called to active 
duty 24 Mu-ch 1943; on 2 February 1944 he was accepted as an aviation 
cadet and after completing the prescribed course of training at Ar'tt13' 
Air Forces Nav4iation School, Hondo !rrrr;- Air Field, Te.xas, was on 18 
September 1944 commissioned as a Second Lieutenant, A:rrrr;- ot the United 
States. 

6. The court was legally c~"lstituted and had jurisdiction of 
the accused B.t'.d offenses charged. No errors injuriously affecting 
the stt,stantial rights of the accused were committed during the trial. 
In the opinion of the Board o! Review the record of trial is legally 
sufficient to support the .findings of guilty and the sentence as 
approved by the reviewing authority and to .warrant ccn.firmation of ; 
the sentence. A. sentence of dismissal or such other punishment as 
a court-martial -rray direct is authorized upon cooviction of a viola
tion, byan officer, of Article of War(;/), and punishment at the 
discretion of the court is authorized upon conviction of a violation 
of either Article of War 61 or Article of war 96. 

' . 
~(r\.~ Judge Advocate. 
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SPJGQ - CM 276363 1st Ind 

Hq ASF, JAGO, Washington 25, D. c. 
8 JUij 1945 

TOa The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieutenant 
~ J. Kempke (0-2072354), Ur Carps. 

2. Upcn trial by general ccurt-mrtial this officer pleaded 
guilty to and was found guilty of four offenses of failure to repair 
to a fixed place of duty (Specificaticns l, 2, .3 and 4, Charge I) 
and of two absmces without leave of three and four days, respectively 
(Specifications 8 and 9, Charge I), in violation of Article of War 
61, am or two breaches of arrest (Specifications land 2, Charge II), 
in violation of Article of War f;R. He pleaded not guilty to all other 
Specifications and to Charge III and was found guilty of three offenses 
of failure to repair to a fixed pl.ace of duty (Specifications 5·, 6 and 
7, Charge I) in 'Violation of Article of War 61, and of three offenses 
of failure to obey the lawful order of a superior officer (Specifica
tions 2, 3 and 4, Charge III), in viola.tion of Article of War 96. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor, at 
such place as the reviewing authority may direct·, for five years. The 
reviewing authority disapproved the fmdings of guilty of Specifica
tions 2 and 4, Charge III, approved the sentence but reduced the period 
of ccnfinement to one year, and forwarded the record of trial far your 
acticn under Article of' War 48•. 

3. A. swnmary of the evidence may be fcwxi in the accompanying . 
opinion of the Board of Review. The Board is of the opmion tlat the 
record of trial is legally su.fficient to support the findings of 
guilty and the sentence as approved by the reviewing authority and to 
warrant cmf'irmation of the sentence. I concur in that opmion. 

-This cf'!icer, after the successful cc::mpletion of his pre
flight and advanced training as a navigator, was transferred to an 
organization where he ..s required to ~form his du.~ies with B-24 
planes, which are very much larger and 111.0re powerful' than any with 
which he had been trained. He dreaded hie llOl'k with these planes and, 
by' a studied course of indifference to his duties, hoped to effect a 
transfer. At abo-g.t the same time, he was disappointed :in love by the 
marriage ot the girl he had hoped to wed. Under the dual circumstances 
he took to e.xcessbe drinking. However, he soon forgot about his 
blighted ·ronance bat, nevertheless, ccntinued to drink and Leglected
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his responsibilities so tbat ha Wllld be relieved of them and be 
assigned to others more agreeable. He tailed 0111 HTC occasions to 
report to fixed plac~s of duty-, he was urice absent 'Without leave 
(for three and four da;ra respectival;r), twice broke his arrest, and 
tailed to obey the lawful order of a superior officer to report to· 
his aqu.adrcxi col'IJIIlilnder. Because of undesirable habits and traits 
of cond"1,Ct evidenced by- these acts he was recommended for reclassifi 
cation but, after an intervin in which he was urged to Sllblllit bi• 
resignatioo·, he tendered his resignatiai on 4 December 1944 and 11as 
them transferred to the separatioo center of the Fcurth Air Fcrce, 
KcChord Field, Washington to &l'illit action therem. He was, nevertheless, 
returned to larch Field, Cal.11'onrl.a to be tried by- cQlrt-marUal for 
the above eta ted offenses and no action has as ;rat been taken en tbe 
resignation. These derellctioos entailed a deliberate scheme of 
selfish and purposeful disobedi·ence of militar;r authorit;r and demonstrate 
tmt he lacks the fllndamantal qualities !)f character required of an 
officer ot the A.rm;y. In 'Vin of the youth of the accused and in order 
that he .m.7 be nade available for enlisted senice, 'J. recommend that 
the sentence as approved by- the reviewing authority- be coni'irmd, but 
that the cmf'inement and forfeitures be remitted,· and that the sentence 
as thus modified be carried mto execu1c1on. · 

4. Incloeed 1e a form of acticn designed to carry- into e:ucuticn 
the foregomg recommendation, ahoulcl 1t ·meet with your·approval. 

~~ •~o-~-...........,,.._,_ 

2 	Incl.a . JIIR(J{ C • CRAJ.CER 


1 - Record ot tna.l )kjor General 

2 - Form of acticm. 	 The Jooge Advocate General 

, .(Sentence as approved by the reviewing authority- confirmed but 
confinement and torfeitures remitted. a.c.M.o. 240, 19 Jun 1945) 





.WJ.R DEP.lRnENT 
(317)Anq Service Forces 


In the Ottice ot The Judge Advocate General 

Washington, D. o. 


SPJGR-CK Z/6374 ·• · 
28 MAR 1945 

) THIRD SERVICE CWJAND 

~ !RMI SERVICE. FORCES 

Y.·. 

Second Lieutenant MILTON·A. 
BmK (0-1288165), Infantry 

) 
)~ 

Trial by G.O.M., convened at 
Fort George G. Meade, hiaeyland, 
15 February 1945. Dismissal and 
confinement for five (5) yea:l"s• 

OPINION ot· the BOA.RD OF. :REVJEW 
. UPPY, GAMBRELL and TREVETHilf,. Judge Advocates 

l. The Board ot Review has examined the· record ot trial J.n the 
case ot the of'ticer·Mmed above and submits this, its opinion, to The 
Judge Advocate General. · • 

I 

2. · On a rehearing.at this case ordered by the appointing authority 
the accused was tried upon the. following Charges and Specif'icationsa 

CHA.RGEa· Violation of the 96th Article ot ilar 

Specification ,11. In that 2nd Lieutenant W.lti>n 1. Beck, 
Intantry, Detachment or Patients, Valley Forge General 
Hospital, did, at Philadelphia, Pennsylvania, on ol9 
about ':t1 October 1944, wrongfully appear in public 
wearing the uniform and insignia of a J.lajor, United 
States Ar1D7 Air Forces, and the insignia Qt a member 
of the Eightll Air Force. · 

Specification 21 . In that 2nd Lieute~ant Milton 1. Beck,
* * *, d"id, at Philadelphia, Pennsylvania, on or about 
':!'/ October 1944 with intent to deceive Captain Earl 
s. Dudle;y, ·Provost Marshal pt Philadelphia, Pennsylvania, 
~tf'icially' state to the said Captain Earls. Dudle;y 

.that be was l.'lajor Ralph Engle which statement was knoirn 
· b7 the said 2nd Lieutenant Milton A. Beck to ~ untrue. 
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Specification 3: In that 2nd Lieutenant I.Iilton A. Beck, 
***,did in public at Philadelphia, Pennsylvania 
on or about 'Z'/ October 1944 wrongfully and unlawfully 
wear the Distinguished li'lyine Cross ribbon, the Silver 
Star ribbon, the Air· J,iedal ribbon, and the Purple Heart 
ribbon on his uniform. 

ADDITIONAL CHARGE I: Violation of the 61st Article of liar. 

Specification: In that Second Lieutenant h!ilton A. Beck, 

***,did, without proper leave, absent himself from 

his organization and station at Valley Forge General 

Hospital, Phoenixville, Pennsylvania from about 

15 January 1945 to about 17 January 1945. 


ADDITIONAL CHARGE II: Violation of the 96th Article of War 

Specification 1: In that Second Lieutenant Milton A. Beck, 
* * *, did, at Hashington, D: c., on or about 17 January 
1945, wrongfully appear in public wearing the uniform 
·and .insignia of a Major, United States Army·Air Forces. 

Specification 2: -In that Second Lieutenant I1Iilton A. Beck, 
* * *, did, in public at Washington, D. C., on or about 
17 January 1945, wrongfully and unlawfully wear the 
Distinguished Flying Cross ribbon, the Silver Star 
ribbon, the Air Medal ribbon and the Purple Heart 
ribbon on his uniform. · · 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. No. evidence of any previous convictions was introduced. He, 
was sentenced to dismissal, total forfeitures and confinement for five 
years. The reviewing authority approved only so much of the sentence 
as provides for dismissal and confinement for five years, and forwarded 
the record of trial for action under Article of War 48. 

I • 	 •

3. 	 _'rhe·~vicl.enoe tor the prosecution is substantially as follows: 
. . 

... At about. 7:30 on. the evening of 'Zl October 1944 Captain Earl 
s. Dudley, Provost Marshal for Philadelphia, Pennsylvania, entered Ciro's 
Bar, a public drinking place in Philadelphia and th~_re saw accused sitting 
at the bar with two Air· Corps lieutenants. Accused was wearing a battle 
jacket bearing .11r·c9rps insignia, major's leaves, five or six service 
ribbons and the.shoulder patch of the Eighth Air Force. When accused 
was unable to produce his AGO card or any other means of identification 
Captain Dudle7 bro0£bt ·him to the Provost Marshal I s Headquarters. Ac-. 
cused told Captain· Dudle7 that he was Major Ralph Engle ·(R. 8, 9). 

. . 
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Unable to confirm this Captain Dudley finally communicated with the 
Federal Bureau of Investigation and two of their ,special ·age·nts, 
Charles H. Tappan and Delbert L. Christensen, assumed custody of 
accused (H. 9). At that time he was wearing the same uniform, 
insif,nia and decorations which he had worn in Ciro's Bar (R. 10) •. 
Both special agents testified that accused was wearing major's · 
leaves, the shoulder patch of the Eighth Air Force, and the service 
ribbons for the Silver Star, the Distinguished Flying Cross, the 
Purple Heart, and the Air Medal with three Oak Leaf Clusters, to
gether with·three campaign ribbons (R. 12, 16). Accused continued 
to insist he was a major in the Eighth Air Force and brought the 
two special azents to his hotel room where he produced one dog tag 
bearing the name "Ralph Engle 0-1256J-T4J. 11 He suggested several 
individuals who could establish his identity, a~ong whom were Lieu
tenant Colonel James I. Gibbons, a retired Intelligence officer, who 
had served in England, and Captain Cyril s. Lawrence, an Air Force 
Intelligence officer on duty in Philadelphia. The three-went to Lieu
tenant Colonel Gibbons' hotel room where, with accused's permission, 
the colonel questioned him on his career in the Air" Force; Accuseq 
claimed to have been a "mission command pilot" stationed in England 
and to have taken part in 67 mis~ions against Germany. He had been· 
awarded the Silver Star for participating in the raids on the Ploesti 
Oil Fields. H~ exhibited a certain amount of technical knowledge about 
bombing raids, so much so that Lieutenant Colonel Gibbons.would not 
declare him to be an imposter but refused to vouch for him (R. 12, 13). 
He persisted in his claim that he was a major in the Air Force when he 
talked to Captain Lawrence but that officer likewise refused to guarantee 
his identity and, because of cer~in inconsistencies in his story, the 
two special agents told him that they were going to return ~.to the 
custody of the Military Police until such time as the records of the 
1ilar Department could 1'e checked. Accused then admitted that he was 
not Ralph Engle, nor a major, but Milton Allan Beck, a second lieuten
ant in the Inf~ntry, assigned to the Valley Forge .General Hospital as 
a .patient. He :now claimed to have fought with the First Division in 
North Africa,-Sicily and Anzio and stated that with the exception of 
the Silver Star and the Air Medal he had been-awarded all the decorations 
he was wearing (R. 14). He stated that his reason for the masquerade· 

0was to attract women (R. 9, 18). /. 

on·15 January 1945 accused absented himself without leave 
from the Valley For~e General Hospital, Phoenixville, Pennsylvania . 
(R. 18; Pros. Ex. A). About 12:30 a.m. on 17 January 1945 he appeared 
at the Hotel Roosevelt in i'iashington, D. c., wearing major's leaves 
and registered under the ha.me of fiajor Beck (R. 19). About.6:30 a.m. 
Second Lieutenant Elliott B. nill, Corps of Military Police, in response 
to a'report, went to accused's room at the. Hotel Roosevelt. Accused . 
readily admitted that he was a second lieutenant, Infantry, and not a 
majo~ in the Air Force. He was wearing major's leaves, pilot's wings, 
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the service ribbon for the Silver Star, the Distinguished Flying 
Cross, the.Purple Heart, and the Air 1~dal with·two oak leaf and 
one silver cluster, together with three campaign ribbons (R. 22). 
Accused gave as a reason for his imposture that he was having a 
"last fling" and wanted to be 11 impressive 11 (R. 22). Accused was 
interviewed later that same morning at the Alilitary Police Cell 
Block, in Uashington, by First Lieutenant John J. Long, Corps or 
Military Police, who first warned accused of his rights under 
Article of War 24 (R. 26). Accused admitted he wore the insignia 
of a major, the service ribbons for the Silver Star, the Distin
guished Flying Cross, the Air Liedal, and the Purple Heart. He 
further admitted that he was a second lieutenant and that he was 
not authorized to wear any of these ribbons (R. 24, 25). On this 
occasion he explained his impersonation on the grounds that it 
would enable him to associate with officers of high rank who could 
advise him what to do in regard to his brother's court-martial (R. 24). 

4. The accused after being warned of his rights, elected to be 
sworn and testify. He admitted that he, a second lieutenant, appeared 
in Ciro's Bar in Philadelphia, Pennsylvania, wearing the·insignia of a 
major and "several decorations" none of which he waS' authorized to 
wear (R. 28). The afternoon of the-same day he had appeared before an 
Army Retiring Board ·which, despite his opposition,· retired him for a 
physical disability. This and the recent death of his mother depressed 
him and he went to Philadelphia to get drunk. He met a 1ia.jor Engle at 
a bar in the Adelphia Hotel and they struck up an acquaintance with a 
lieutenant and a girl. The entire party retired to the major's room 
in the hotel to drink. Llajor Engle suggested that accused and the lieu
tenant procure some more liquor and accused, so that he could use 1lajor 
Engle 1s liquor ration card, borrowed the latter's combat jacket and a 
copy of his orders. The liquor stores were closed and the two returned 
to the hotel room.· Maj~r Engle ·would not admit them and told them to 
come back in an hour. Accused slipped the major's orders tmder the door 
and after the lieutenant made a telephone call, the .two wen,t to Ciro I s 
Bar where accused was taken into custody by the Military Police. The 
lieutenant was disgruntled because Major Engle had remained in the room 
with the girl he was escorting and hoped to create difficulty for A~jor 
Engle by having the Military Police take accused .into custody (R. 28). 
Accused was not conscious that he was doing anything !mproper in wearing 
Major Engle 1s jacket because it was a common practice among the officers 
at the hospital where he was a patient to wear one another's blouse (R. V,
28). . 

As a result of this incident. accused was "confined" to the 

post for 30 days and asked to tender his resignation, the plan to retire 

him having been dropped in the meantime because of his success in getting 

an assignment. He delayed submitting his resignation because he wanted 

to remain in the A:rrny and fight but after several requests he finally 
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complied (R. 29). He then went to ;/ashington to do what he could 
toward preventing his resignation from being accepted or, if it 
were accepted, to inquire about reenlisting as a soldier. He spent 
two or three days in a futile attempt to communicate with someone in 
the War Department who could help him. Thinking that he would not 
make any progress as a second lieutenant he donned a "blouse" with 
major's insignia on it and endeavored to accomplish his purpose by 
representing that he was inquiring about his.brother's resignation 
(R. 30). 

On cross-examination and examination by the court accused 
admitted that the combat jacket complete with the shoulder patch of 
the Eighth Air Force, major's insignia, and service ribbons which he 
wore in the Roosevelt Hotel in Washington, D. c., was the same jacket 
with the same patch, insignia, and service ribbons that he had worn 
in Ciro's Bar in Philadelphia, Pennsylvania. He had this jacket in 
his possession about three months. The service ribbons represented 
the Distinguished Flying-Cross, the Purple Heart, the Air 1;edal and 
the Silver Star,.none of which he was authorized to wear (R. 32-34). 

5. a. . q,pecificat:ions 1 and 3 of the Charge and Specifications 1 
and 2 of Additional ChaTpe II: 

Specifications land 3 of the Charge deal with the accused's 
unauthorized wearing of insignia and service ribbons in Philadelphia, 
Pennsylvania, on 27 October 1944 and Specifications land 2 of Addi
tional Charge II allege that he committed the same offenses in 
Washington, D. C., on 17 January 1945. The evi ence, including ac
cused Is admissions, clearly establishes that accused on Z7 October 1944 
appeared in.Ciro's Bar in Philadelphia, Pennsylvania, and on 17 January 
1945 appeared in the Hotel.Roosevelt, Hashington, D. c., wearing major's 
insignia, the shoulder patch of the Eighth Air Force, and the service. 
ribbons for the Purple Heart, the Air Medal, the Distinguished Flying 
Cross and the Silver Star. On both of these occasions accused was a. 
second lieutenant, Infantry, and on neither occasion was he authorized 
tq wear any of these ribbons. The findings of guilty of these Specifi 
cations and Charges were clearly warranted. 

b, Specification 2 of the Char£!: 

The ac,::used is charged herein with intending to deceive 
Captain Dudley, Provost Marshal of Philadelphia; Pennsylvania, by making 
a false official statement on Z7 October 1944 to the effect that he was 
~lajor Ralph Engle. The unoontradicted evidence shows that when questioned 
by Captain Dudley as to his identity accused stated he was Major Engle 
and that he persisted in this contention until he realized that it was 
fu~ile and that his real identity y,ould be revealed. Manifestly it 
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was made with the intent to deceive_ C~ptain Dudley so that he 
would not pursue his investigation of accused any further. In in
quiring into accused's identity and his right to wear the insignia 
and service ribbon_s he was wearing, Captain Dudley, the Provost 
Marshal for Philadelphia, was engaged in the performance of his of
ficial duties. The finding of guilty, then, of this Specification 
was justified. 

c. Specification of Additional Char@ I: 

This Specification charges accused with absence without 
leave from on or about 15 January 1945 to on or about 17 January 1945. 
The uncontradicted evidence shows that accused absented himself without 
leave from his organization at Valley Forge General Hospital, · 
Phoe·nixville, Pennsylvania, on 15 Jan\la.ry 1945 and remained absent 
without leave ·until apprehended in Hashington, D. c., on 17 January 1945. 
The findings of guilty of this Specification and Charge are, therefore, 
clearly supported by the record. 

6. On 21 March 1945 Robert E. Sher, Esq., an-attorney of 
i'Iashington, D •. c., submitted a brief and on Z"/ l\iarch 1945. appeared 
before the Board of Review and was accorded a full hearing on behalf 
of accused. 

7. Accused is single and ';e years of age. The records of the 
War Department show that he is a colleee graduate and attended medical 
school for two years. A Psychiatric Report on accused, however, states 
that he.admitted that this information respecting his education was 
false and that it was made by him for the purpose of enhancing his 
chance of obtaining a commission. He enlisted in the Army on 20 September 
1940 and was.discharged on 2Q September 1941 at the expiration of his 
term of service. He voluntarily enlisted again on 20 December 1941. 
On graduation from The Infantry School on 18 July 1942 he was commis
sioned a second lieutenant, Army of the United States, and reported 
for active duty the same day. A Disposition Board classified him as 
fit for limited service only because of ulcerative colitis and on 
2 Jl].ly_ 1943 he was transferred to the Corps of I11ilitary Police. 

8. . The court was legally constitute!i and had jurisdiction of 
the accused and the subject matter. No errors injuriously affecting 
the substantial rights or the accused were committed during the trial. 
In the opinion of the Board of Review the record or trial is legally 
sufficient to.support the findings of guilty and the sentence, asap
proved by the reviewing authority, and to warrant confirmation of 
the sentence. The sentence 1m,osed is authorized upon conviction of 
a violation or either Article of War 61 or Article of War 96. 

~<44. 7/. t'ht-J::t , Judge Advocate 

lJ.•gg,UH /t £.... er,·-_, RL ,Judge Advoca:9 

-~-~...,_.,__....:.~~-=------' Judge Advocate 
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SPJGH-CM Z'/6374 lat Ind 

. . 12 Apl' 1945 
Hq 	AS7, J.lGO, Waahingto11 2S'; i:>. C. 

T01 Tb.a Secretary ot War 

1. Bernith transmitted tor the action ot the President are 
the record ot ~rial and the opinion ot tbe Board ot Revin in tbe 
caa~ ot Second Lieutenant Milton A.. Beck {O..;l.288165), Intant1"7. 

2. I concar in the opinion ot tbe Board ot Revin tbat the 
,record 	ot trial ii lesalll' auttioient to support the tindinga ot 
guilty" and the sentence, as apprond b;r the reviewing authority, 
and to warrant confirmation ot the sentence. I recommend that the 
sentence as approved b7 the reviewing authority" be cantirmed but 
that the ·confinement be. remitted and that aa thus modified the sen• 
tence be carried into execution. 

3. Consideration baa been given to the incloaed letters from 
lfra. Hen17 Di.ntentass, sister ot the. accused, dated 6 December 1944 
and 28 March 1945 addressed to the President, and to another dated 
21 Karch 1945 addre11ed to Colonel. Charles II. Dickson, Statr Judge 
Advocate ot the Third Ser.v:ice Command, as well as to the inclosed 
report from accused's coldllallding officer, dated 24 March 1945, relatin 
to :Us attitude and conduct ainoe the date ot trial• 

. 
4. Inclosed are a draft ot a letter tor your signature, trans

mitting the record to the President tor his action and a form. or 
Executive action.designed to oar17 into effect the recommendation 
hereinabove made, should such action ••t with approval. .- . 

7 Incla 	 MIRON c. CIW£R 
1. 	Record ot trial Major General 
2. 	Ltr tr lfra H Pintent&H, The Judge Advocate General 

6 Dec 44 
3. 	Ltr tr lfra H DintenfaH,

21 	Mar 45 . •.• 
4. 	Ltr tr lfra ll DintentaH, 


28 lfar 45 · 

5. 	Report tr accuaed1a CO, 


24 Mar 45 

6. 	Drt-ltr tor lig S/1 
7. 	Form. ot aotbn · 

(Sentence as approved by reviewing authority confirmed put 
' confinement remitted. G.C;.M.O. 176, 6 Jun 1945) · 

.. 
' 
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WAR DEPART'~X-!T 
Arrtry Service Forces (32S)

In the Office of The Judge Ad~ocate General 
Washington, D.C. 

SPJGK-Gl.J 2'76.386 15 MAR 194!1 

UNITED STATES 	 ) TANK DESTROYER CEN1~ 
) 

v. 	 ) Trial by G.C.M., convened at 
.) Camp Hood, Texas, 20 F&urua.ry 

Second Lieutenant FREDERICK ) 1945. Dismissal, total for
E.. N'Ei'lELL (0-1826244), In ) feitures and confinement for 
fantry. ) f'ive (5) years. 

OPINION of..the BOARD OF P..EVIE\'l 
LYON, HEPBUR.~ and MOYSE, .Judge Advoeates 

l. The Boa.rd of Review has examined the record of trial of the 
officer named above and submits this, its opinion, to 1'he Judge Advocate 
General. · 

.. 
2. The accused was tried upon the f'.ollowing Charges and Speci

ficationsr 

· CHARGE I: Violation of the 6lst 	Article of war. 

Specification: In that Second Lieutenant 1''REDERICK i!:. 
NEWELL, Tank Destroyer Officer Replacement Pool, 
Tank Destroyer Replacement Training Center, North 
Camp Hood, Texas, attached to Headquarters, Tank 
Destroyer Replacement Training Center, North Camp 
Hood, "Texas, did, without proper leave, absent him
seli' from his organization at North. Camp Hood, 
Texas, from about 3 October 1944 to about 10 November 
1944. . 

_CHARGE II: Violation of t~ 96th Article of War. 

Speciricationi In that Second Lieutenant FREDERICK E.. 
NE\VELL, Tank Destroyer Officer Replacement Peel, 
Tank Destroyer Repla~ement Training Center, North 
Camp.Hood, Texas, attached to Headquarters, Tanlc Destroyer 

· R,placement Training Center, North Camp Hood, Texas, did, 
.at Waco, ·rexas, ·on or about 3 October 1944, knowingly, 
Jrillfully and wrongfully app} :r to his own use, without 
the consent of .the owner, Q certain autam.obile to wit: 
a 1941 Packard Convertible; the property of L. S. Tor- _ 
rence, of the ·value of more than Fifty (;50.00) Dollaz:s. 
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He pleaded not guilty to and was found guilty of t.he Charges and Speo-i- . 
fications. No evidence was introduced of any previous conv1·ction. · · 
He was sentenced to be dismissed the service., to forfeit ali pay and 
allowances due or to become due and to be confined at hard labor !or 
5 years. '.i'he reviewing authority approved the sentence and.forwarded 
the record oi' trial for action under Article of War 48. 

3. · The evidence for the prosecution may be sunmarized as follows:· 
It was stipulated that the accused was in the .military service of the 
United States at the time the offenses were alleged to have been can-· 
mitted and at ¢e t:une of the trial (R. 6). 

Charge I and its Specification 

By.paragraph 2 of Special Orders 231 of 7th Headquarters and 
Headquarters Detachment., Special Troops., Fourth Jrrr.ty., Camp-~, Texas., 
26 September 1944 the accused was assigned to Tank Destroyer ,Repl.ac~nt 
Training Center a.t Camp Hood;' Texas., and ordered to report 'to't.he cc':wumd:.· 
ing General of that oreanization upon his arrival (Pros; Ex. B). 89-lei't 
Camp Bowie., Texas on 2 October 1944 (Pros. Ex. C) •• He failed t'.o appear 
at Camp Hood rith the other officers transferred there with him. at the 
same time and was entered in the Morning Report oi' the organization to. 
which he was assigned at Camp Hood as. 11AWOL" .3 October 1944 {Pros. Ex. 
D; R-8). No leave was granted to the accused to be absent. The usual 
travel time from Camp Bowie., Texas., to Camp Hood., Texas., is one to two 
days. The accused arrived at Camp Hood on 10 November 1944 (R. 8-10). 

Charge II and its Specification 

At Waco., Texas, on the morning 0£ 3 October 1944 the accused 
entered into negotiations for the purchase of a 1941 Packard Convertible 
Coupe with a Mr. L. S.' Torrence, a used-ear dealer., and OV1ner 0£ the 
automobile involved. Accused agreed to purchase the automobile for 
~1475. All of.the papers necessary £or the transfer ·of the tiUe ot 
the automobile were prepared and signed (Pros. Ex. H) but retained by 
}Kr. Torrence pend.i?e the cashing of a check for $1000 {Pros. Ex. F) ' 
which the ac·cused made and delivered to Mr. Torrence on account of the 
purchase price. . It v,as agreed that Mr. Torrence should telegraph the 
First National Bank of Gardiner, Oregon - the bank upon which the check 
was d=awn - to ascertain its validity. '.Ille accused requested per
mission to use the automobile while awaiting a reply to the telegram.

·Au-. Torrence consented to this use ~"ith the understa.,ding that the ac
cused would return with the car at one o'clock that day (R. 14-15). 

Mr. Torrence telegraphed the bank but did not receive a.reply 

until the next day. The reply was to the e.ffect that the oank could 

not ~confirm• the a~cused 1s account (R. 15., Ex. G). 


The accused did not return the car at 1 o'clock as agreed but 
· picked up two friends in Waco and drove them in the car to Fort ·;-rorth., 

~ ·.... 
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Texas. '.;:here they were joined b;. another friend and snent the night 
near Fort viort..11. '1'he following morning the accus"'d loaned the car to 
one of his ccmpcl.Ili.ons to drive back to ·,;aco. He told this companion 
to return the car to the accused later' that day. 'l'he companion and the 
car vrere picked up by the police in Uacc upon entering that city ( r.. 
11-12, '24, 43). 

'1he fair market value of the car at foe time was ~.:14?5 (L l?). 

4. For the defense Mrs. Gertrude Young, the accused's mother, · 
testified by deposition that she saw aud talked to the accused on 22 
or 23 September 1944 in 1:enver; Colorado, where she was in busine~s, 
and at that time she promised her son to deposit $1000·in the Gardiner 
National Eank, Gardiner, OreF'.on, for him ai;d for nis use. Because of 
her r'uilure to receive certair, anticipated ll'l.Come from her business sne 
was miable · to :nai(e the L~e~-,csit. She could not inform her son of this 
prior to 3 October because she did not lmow where he was (h. 38; I.lei'. a. 
1). 

On 16 August 1944 the accused made an allotment of t225. 00 per 
month of his pay commencint~ 1 3eptetnoer 1944 to First National Bank, 
Gardiner, Oregon, as a deposit to 'vile credit of the accused and tha 
accused• s wife. The allotr.ient was paid but was c,mcelled on 20 October 
1944 by the Government oecause of accused 1 s absence without leave (R. 
40-42). 

The accused having been advised of his rights elected to ma.~e an 
'\ll'lsworn statement to the court (R. 42). de stated that he v1as in 
Waco, Texas, on 3 October 1944 and at 11 o'clock in the morning arranged 
to purchase the automobile. Ha t:ave the check for !';1000 because he felt 
sure that the money was in the bank as a result of his conversation with 
his mother. He volunteered to pay and did pay for the telegram to 
assure I.Jr. i'orrence that the money Y1as there. He asked for and obtained 
permission to use the car but having paid :;,1000 for it he felt that he 
WJ.S the O',mer of the car. '.·:hen his friends asked hi.u to drive ti1em to 
Fort ;,iorth he did so becat1.se he l'elt he o,med the car. iihen he per
mitted one of his friends to drive the car back to ~·:aco the next day 
he asked him to stop in and see Ur. Torrence. He himself then found 
out about the check being bad. and he did not know nhat to do. Tnat was 
his reason for leaving and not returning. He spent two years overse~s 
11 sitting• on an island and the ·only Hay he could Let off was by apply
ing for uoc~u. He ·wanted to resign from 11 0CS. • :r:e claimed that he hari. · 
been a good 11NC011 and had tried to do his duty ti1e oest that he knew 
DO\',. Ee did net mean to cause this trouble but just 11went to pieces. a 
:18 h:.c'l no other explanation for his absence without leave a& it ,,as 
.i::i.s first in the army. 

His mother and fatier w;;re divorced when he was thrve years of 
ace. He lived 'l'."ith his father but· h~ did have confidence in his mother 
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that she would deposit the money. Vlhen he discovered that she had not 
done so ha did not know what to do (R. 43-44). 

He and.his wife:, who lives in Gardiner., Oregon., arranged to 
open the joint account in the National Bank at that city and he had 
'Wl'itten his wife's.mother at that place to notify the bank of the 
allotment (R. 44). · 

A birth certificate was admitted in evidence showing the accused 
tQ. have been born on 13 February· 1924 (R. · 45., Def'. Ex. J). 

There was also. admitted in evidence the honorable discharge of 
the accused fran the Army' of the United States as an enlisted man on 
16 September 1943 (Def. Eic. 4) and from the National Guard of Oregon 
on 9 November 1939 (1Jef. Ex. 5) in which his character is rated as 
excellent. 

5. VIith reference to Charge I and its Specification it was 

clearly ectablished by the evidence for the prosecution and admitted 

by' the unsworn statement of tho accused· that he was absent without 

leave from his organization at Camp Hood., Texas., from J.October 1944 

to 10 November 1944 as alleged in the Specification. ,The record 

therefore legally supports the .findings of guilty of the Charge and 

its Specification. · · · 


Vfith reference to Charge II. and· its Specification., it ;.as shown 
without contradiction and beyond any reasonable doubt that on 3 
October 1944 at Waco., Texas., the accused b~owed an automobile worth 
more than t50.00 from its owner L. S. Torrence and instead of return
ing the automobile at the time specified in his verbal agreement to 
do so continued without authority to use the automobile for his ov;n 
purposes. He did :in this manner knowingly and willf'uhy apply the 

.automobile to his own use without the consent of tho cvmer. So long 
as the automobile remained the property of L. s. Torrence under the 
circumstances appearing in the record., the unauthorized use of the 
vehicle by the accused was wrongful and·constituted a violation of the 
96th Article of Ylar because such misconduct brings discredit upon the 
service. The accused did not deny the use of the vehicle nor did he 

. claim any authority to use it beyond the few hours agreed upon but in 
mitigation of his misconduct claimed that he thought he was the ov.ner 
of the car because of hie belief in the validity of the check given · 
in part payment. The accused must have known that he was not the 
oVlner of the vehicle as it was clear from the evidence that the sale 
had not been consummated. All of the papers necessary for transfer of 
title had been prepared, but the all important part of the transaction 
to the seller., namely., payment of tha purchase price., had not been 
consUlIJl!lated or completely arranged for. In short., ·the evidence con
clusively shows that there was no intention an the part of either of 
the parties to the tr.ansaction that title should pass until full 
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payment of accused's chack and that accused 1s possession was by virtue 
of the verbal permission to use the vehicle for a few hours given by 
L. S. Torrence and not because of any sale or otherwise. 

The evidence of record is therefor~ ample and legally sufficient 

to support the findings of guilty of Charge II and its Specification. 


6. 'ITar Department records show the accused to_ be 24 years of 
age and married. He completed 11 grades· of schooling•. On 10 November 
1939 he enlisted in the military service. He served in the Hedical 
Department as a clerk for 18 months in Alaska,. · On 17 September 1943 
he was commissioned second lieutenant., Army of the United States., at 
the Tanlc Destroyer School., Camp Hood., Texas. ·His permanent home 
address is Gardiner., Oregon. 

?. The court was lef,ally constituted and had jurisdiction over 

the accused and of the offenses. No errors injuriously affecting the 

substantial rights of the accused were committed during the trial. 

In the opinion of the Board of ncvfow., the record of trial is legally 

sufficient to support the findings and the oentence and to warrant 


·confirmation of the sentence. Dismissal is authorized-upon conviction 
of a violation ·of the 61st Article of War or the 96th Article of war. 

Judge Advocate. 

Judge Advocate. 

s 
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SPJGK-CM 276386 	 1st Ind 

Hq l.sF, JAGO, Washi?lgton 25, D• C. MAR 27 1945 
TO: Secretary of War 

1. Herewith·. transmitted for the· action of the President are the 

recorµ of trial and the opinion of the Board of Review in the case of 

Second Lieutenant Frederick E. llewell (0-1826244), In!antry. , 


2~ I concur :in the opinion of the Board of Review that. the record 
· of trial is legally suf'ficient to support the findings and the sentence 

and to warrant, confirmation 6f the sentence. I recommend that the sen
_	tence be cor.i'irmed but that the confinement be reduced to one year; 
that the forfeitures be remitted; that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as.the place of con
finement; and that the sentence as thus modified be carried into exe011
tion. · . 

. J•. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Eltecu
tive actiori designea to carry it into effect shpuld. such action meet 
wl.th approval. 

~- <:!. .~- ....,,, ..0 	 ·.· 

MIRON C. CRAMER 
llajor General 


3 Incls . The Judge .Advocate General 

· l. Rec of trial 


2. 	 Dr.ft c£ ltr for sig 

· of S/W ' 


J. Fom of Action 

(Sentence confirmed but confinement reduced to one year and 

forfeitures remitted. G.C.M.O. 197, 9 Jun l94S) 


I 



D.R IEPARTMENT .. (3~1) 
Arrq Senice Forces 

. In the Ot1'1ce ot The Judge Advocate General 
Wasbington, D.c. 

SPJGN-cM·276.43S 5 MAY 1945 ··· 
) A1U.tY AIR FORCES WESTERN' 

UN IT E D 8 ~-A f.Jl: s 	 ). FLYING TRAINING COMMA.ND 
) . ' v. 	 Tr.Lal by G.C.l!., convened at ~ Yuma Army Air Field, Yuma,

• ·. -"nrst Lieutenant HAROLD w. ) Arizona, S February ;J.94S• ms
MEIER (0-1049S81), .l1r ) m:f.ssal, total forfeitures and 1 . 

. Corps. · ) con.1'1.nement for.tiTe (S) years • 
\ 

OP!NION ot the BOARD OF REVIEW • 
. : IJ:PSCOMB' o• CONNOR and MOBGAN, Judge Advocates 

1. The Board ot Review baa examined the record ·of tr.I.al in the 
case of the ot.tl.cer named.above and sabm:i.ts this, its opinion,_ to The 
Judge Advocate ~eral. 

2. The accused waa tr.led upon the following Charges and Specili- ·· 
· cations a . · , · . • . . , 

· CHA.RGE Ia . Violation o:t the 93rd 	Article o:t War. 

Specif1ca·tion la .. In that lat I.iieutenant Harolci" w. Jle,ar did, . 
. - at Ywna Arnv Air 11eld, Yuma, Arizona, on or about l · ·. : · 

Juq. 1944, :teioniousl.y' embezzle by ...t'raudulentq conTerting · · ·. 
to his awn use ·United States currency 1n the aJll)unt ·ot · · 
Tnnty Dollars ($20.00), the propert;y ot Corporal Haroid 
F. Cnnre, entrusted to him by the 	said Corporal Harold 
F. Cron. · 

SpecUi.cation 21 Identical with Speci.f'lcation 1 .except em
-: bezzlement of $50, property ot Corporal James llanolakell1. . 


. . 	 . . 

Spec1f1cat1on 3. a· Identical w:f. th SpecU1cation l except ·.:.. 

bezzlement ot 190, property o:t Corporal Vernon J~ Schomer. 


Spec1fl.cat1o~ 4t ..Identical. lfith Specification 1 except em

~s.zleuient ~ 128, property ot Corporal Joel E. Glass. 
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Specification 5: Identical with Specification 1 except em
bezzlement of $40, property of Corporal William D. 
Prevost. 

Specification 6: Identical with Spacification 1 except em
bezzlement ot $30, property of Corporal William D. 
Prevost. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that 1st Lieu1;enant Harold w. Meyer 
did., at Y~ Army Air Field, Yuma, Arizona., between 
about 15 May 1944 am 1 July 1944, wrong.t'ully borrow 
the sum of Twenty I:ollars ($20.00), from funds in the 
total amount of Twenty I:ollars ($20.00), which had been 
entrusted for safekeeping to the said 1st Lieutenant 
Harold w. Meyer by Corporal llurray1f. Fisk. 

Specification 2: In that 1st Lieutenant Harold W. Meyer 
did, at Yuma A:rrrr:,r Air Field, Yuma, Arizona., between 
about 15 May 1944 and 1 July 1944, wrongfully borrow 
the sum of Forty Dollars (~O. 00) , from funds in the 
total amount of Forty Dollars (f?40.oo), which had been 
entrusted for safekeeping to tm said 1st Lieutenant 
Harold w. Meyer by Corporal William D. Prevost. 

Specification 3: In that 1st Lieutenant Harold W. Meyer 
did, at Yuma Army Air Field, Yuma, Arizona, between 
about 15 May 1944 and l July 1944., wrongfully borrow 
the sum of Thirty Dollars ($30.00)., from funds in the 
total alOOunt of Thirty Dollars ($30.00)., which had been 
entrusted for safekeeping to the said 1st Lieutenant 
Harold w. Meyer by Cozporal William D. Prevost. 

Specification 4: In that 1st Lieutenant Harold W. Meyer did., 
at Yuma Army Air F.i.eld., Yuma., Arizona, on or about 16 
June 1944, wrongfully convert to his own use the sum ot 
Tiro Hundred Dollars ($200.00), United States currency, 
representing the proceeds of a cmck dated June 14, 1944, 
drawn on the Bank of Cleveland, Garfield Park Office, by 
Iavid A. Rounds, payable to the order of Lieutenant Harold 
w. Meyer, which was entrusted to the said 1st Lieutenant 
Harold w. Meyer for collection. 

Specification 5: In that 1st Lieutenant Harold w. Meyer, 
being in custody of funds entrusted to him for safe
keeping by enlisted men, <;lid, at Yuma A:rmy Air Field, 

. Yuma, Arizona, during the period from about 15 May 1944 
to 1 July 1944., wrongfully fail to adequately safeguard . 
said funds. 



-
The accused pleaded guilty to, and was found guilty of, all Charges and 

Specifications. He was sentenced to be dismissed the service, to for

feit all pay and allowances due or to become due, and to be confined at 

hard labor, at such place as the reviewing authority might direct, for 

five years. The reviewing authority approved the sentence and for

warded the zecord of trial for action under Article of War 48. 


. . 

3. The evidence· for tha prosecution shows that, from mid-April 

1944 to 6 July 1944, the accused was squadron connnander of Gunnery 

Group 6 at Yuma A.nr.r:r Air F.teld, Yuma, Arizona (R. 101 22). Approximately 

350 enlisted mep comprised the classes assigned to his squadron for a six 

weeks cour~e·of instruction in aerial gunnery (R. 10). In his orientation 

lecture to each riew class accused warned that pilfering was prevalent in 

the squadron and suggested that the students leave their money with him 

for safekeeping (R. 10). Each squadron had a field safe which was 

available as a depositoey for these f'unds.but the accused proposed to 

initiate a new practice of depositing the money in his pers6nal account 

in the bank, drawing a check for the amount left by each student, and 

placing each check in an envelope in the safe. When the student requested 

his money~ the check would be delivered·to him to be cashed (R. 10-111 

20-21, 29J. Pursuant to this arrangement some of the money delivered 

to accused was deposited in his account in the Yuma Branch of the First 

National Bank of A.rlzona, Yuma, Arizona (R. 15-16, 20-21; Pros. Ex. E). 

The balance, however, was placed in envelopes and retained in the squad

ron safe (R. 13) •.Both the envelopes containing checks and those con

taining cash bore notations renecting the.names of the individual de

positors and the amounts originally entrusted by them to the accused 

(Pros. Exs. A, B, C, F, G, H, I, J). 


On 5 July 1944, accused informed his adjutant, Second Lieu
tenant John S. Mccollough, that he was being silipped to Orlando, Florida, 
the following morning and that he l'd.shed to transfer the students' funds 
to Lieutenant McGollough before leaving (R. 11-12). The two officers 
examined the envelopes in the safe and compared the amounts shOl'IIl as 
deposited with the money and checks therein and the money which a bank 
statement disclosed was in the bank. The inspection revealed a shortage 
in the funds (R. 13-15, 19). Accused proposed that "the money be taken · 
out of the envelopes and pooled to meet demands on the fund as they arose. 
He further suggested that any shortages be supplied by Ll.eutenant McCollough 
and promised that he would repay any such advances. Lieutenant Mccollough 
made a non-committal reply "Which apparently caused accused to assume that 
the matter was settlefd (R. 16, 19). Accused gave Ll.eutenant Mccollough 
at the time a $10 bill from his wallet, "a $30 check from one sbldent", 
"three certificates for the swimming pool" and five checks drawn on his 
own bank account. The checks were payable either in blank or to Lieu
tenant Mccollough and were either postdated or o! blank date. Two were 
for blank amounts, two for $150, and a .t'i.f'th for $156 (R. 15; Pros. Exa. 
m-ns). The balance in accused's bank account _on 5 July 1944 was $44.90. 

· On 15 July 1944, the date of one of accused's postdated checks to Lieu
tenant McCollough, the balance was $68.70 (Pros. Ex. E). · 
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A fffff hours after the departure of the accused on 6 July 
1944 Lieutenant Mccollough reported the snortage to his superiors 
(R. 17). An investigation was conducted which revealed that, of the 
53 envelopes found in the safe, three contained neither money nor 
checks (R. 17). On one such envelope appeared the name of •l_corporaj] 
James Monolakelli" and figures indicating that ha was entitled to re
ceive $50.00 (R. ¼., 22-23.; Pros. Ex. C). The envelope bearing the 
name of •ffiorporal_/ Vernon J. Schommer" showed that he had placed 
$90.00 and a wrist watch with the accused; Only the watch was found 
in his envelope (R. 14, 23; Pros. Ex. A). The third envelope which 
contained neither money nor check was in. the name of "Qrivati/ 
James Perry" and indicated a deposit of $90.00 (R. 14, 22.; Pros. Ex. 
B). .A. "man by \ha name of Crowe" was entitled to receive $100.00 
but only $80.00 in currency was fbund in his envelo~e (R. 24-25). 
Each of the two envelopes in the name of "ffiorpora!f William D. 
Prevost" contained a check, one for $40.00 and one for $30.00, which 
corresponded with the amounts indicated on the envelopes. These two 
checks were made to the order of Prevost and executed by the accused 
on his bank account (R. 25,; Pros. Exs. F & G). Also drawn on the 
same account by the accused was ~ check for $20.00, naming nffiorpora"J] 
Murray Fisk" as pa-7ee (R. 26; Pros. Ex. H). Still another such check, 
made to •/}rivat§./ Joel E. Glass• for $28.00, was found in the safe 
(R. 25; Pros. Ex. I). Private Glass testified that about mid-June of 
1944•he had left two checks, one for $3.00 and one for $2S.OO, with 
the accused to be cashed, the proceeds to. be returned when Glass finishec 
the gunnery school course (R. 32-33). Another envelope containing a 
check in the sum of $40.00 pa;,rable to "Walter Simonick" was fol,2.Ild in 
the safe (R.·26.; Pros. Ex. J). 

I 

On 14 June 1944 Private first Class David A. Round executed 
to '.the order of the accused a check for $2)0.00 on the Bank of Clevelandi 
Cleveland, Ohio, and delivered the check to the accused for collection. 
Round wished to have these funds available about the time of his gradua
tion from gunnery school on 2.3 June 1944 but, when that date arrived, 
he agreed that until the time of his transfer. from the post the money 
should remain nth the accused. On 5 July 1944 Round learned that the 
accused was soon~ leave on temporar,y duty and requested a return ot 
the $200.00. Bound 1188 assured by the accused that Lieutenant McCollougl,, 
or some other person in author!t;r; would deliver the money on requ.est 
(R• .30-32). At that time .there 1188 o~ $44.90 in the bank account but 
Round was nimburaed in full on 11 .August 1944 from funds .t'urnished b;r 
the accused (R. 32; Pros. Ex. E). • 

On 11 July' 1944 Captain Dononn w. Laurie., assistant commandant 
of the gunnery students, undertook to reimburse those members ot the 
squadron whose imminent trans.fer was expected. The currency found in 
the envelopes was used as far as it would go but it ns necessary for 
him and two other offl.cers to advance $148.00 .from their personal funds· 
(R. 27) • Among those repaid, on that date were Prevost, fisk, and Glass 
(R. 27; Pros. Exs. F, G, H, I). . 
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The accused subsequently returned to his station at Yuma 

and, on 10 August 1944, obtained a loan from Valley National Bank in 

Phoenix, Arizona. With the proceeds he reimbursed Captain Laurie arxi 

the other officers who had made personal advancements and., in addition., 

made good the remaining deficiency ,in the funds still owed to the en

listed men. On 11 August 1944., Monolakelll., Schommer., and Perry., as 

well as Round., were repaid in tul.l. The record does not sh01' when 

Crowe recovered his money, but it clearly establishes the fact that 

all the men who .entrusted funds to the accused were fully reimbursed 

and that he supplied the money 'Which made good the shortage (R. 28; 

Pros. Exs. A., B., C). 


Captain Laurie considered the accused one o:t the best squad

ron commanders on the Field (R. 29). 


4. The accused, after he had been apprized o:t his rights relative 

to testifying or remaining silent, elected to make a sworn statement 

(R. 35). He testified that during' the last war he enlisted in the Marines 
at the age of sixteen but was soon discharged because of his youth. When 
he became of age., he enlisted in the National Guard. He resigned from it 
with the rank of first lieutenant in 1926 bec;:ause of the preasure !)f .pri 
vate business. At the outbreak of the. present war he applied for 'a com
mission in the A:nrry. Failing to procure a direct commission because of 
his age., he enlisted in the Army as a Volunteer Officer Candidate and., 
after basic training and Officer Candidate School, he was commissioned 
a second lieutenant in Anti-ilrcrart., Coast Artillery' (R. 36). He 
served as a Battery Executive Officer and Battery Commander in the 
Eastern Defense Command for fourteen months and was than alerted for 
overseas duty. Because he was overage in grade he was not aUowed · 
to go on foreign duty a,nd was g1van an opportunity to return to civilian 
life or transfer to a branch of the Arm:! 'Where he- could be used. He 
applied for transfer to the Air Corps and because of his knowledge of 
automatic weapQns was assigned to Buckingham F.i.eld for gunnery in

. structor' s training. After completing the course of training, he was 
assigned to Yuma Army Air Field where., after serving for two weeks as 
Adjutant of the 1st Gunnery Group., he was appointed to command the 6th 
Student Squadron (11. 37). 

When the accused became Squadron Commander., he found that the 

enlisted men in the group were in the habit of bringing their money for 

safekeeping to the Orderly Room where it was placed in the squadron safe. 

Ha was re:)..uctant to be responsible for this money, 'Which often amounted 

to as much as $1500; for the safe was left unguarded much of the tine. 

He suggested, and the men· agreed., that he deposit the money in a bank 

account and represent the sums due to the men by checks on the account 

all of which ware to be kept in the safe •. The system was inaugurated 

and was .f'ul1y explained to., and apparently understood by., each new class. 

It worked well for a ti.me but became complicated when the men began to 

re4uest partial payments of their money (R. 37-38). On several occasions 


5 




(.336) 


he advanced his own monies to the men and, while he noted these 
transactl.ons.on their receipts, he neglected to change the checks 
made to their order or make any other record of such ~nts .from 
his personal .funds. The accused considered that he becaine entitled 
to that portlon of the bank account equal to the monie_s wh:i,ch he 
personally advanced to the mm. He did not comninglif'his aim funds 
in the account. Part of his earnings were alloted and the balance was 
paid to him by check which he cashed at the Post Exchange ..:(:He paid 
s3veral personal obllgatioru,, chiefly medical bills incurred by his wife, 
by checks drawn on b baric enoountJn amounts beyond. his rightful claim on 
the account and for ·this reason he insisted that pleas of guilty be en
tered in this case, although this action ran counter to the judgment of 
the Defense Counsel. While the accused did not have their penni.ssion to 
use the money~ ha did not intend to de.fraud the men but expected to re
place any withdrawals "Without difficulty (R. 38-39). 

He learned of his imminent departure from the Field on the 
a.f'ternoon of 5 July 1944 and left by plane the next morning. During this 
short interva1 he had no time to procure .f'U:rxis with which to make good 
the deficiency (R. 41-42). He did not know the present amount of the 
shortage because of the "tremendously large interplay of funds and par
tial payments•. He conferred with Lieutenant McCollough who agreed to 
take care of any shortage which might arise and the accused le.f't five 
checks to protect McCollough against loss by reason of hi.a personal 
advancements. Confident that his a?Tangement with Lieutenant Mccollough 
would meet the demands of the men, the accused made no further effort to 
supply the funds. When, ten days after arriving at Orlando, he learned 
that the plan had not worked as expected, he attempted to get leave of 
absence to arrange for a loan. Failing in this, he was returned to Yuma 
and, getting leave for a single day, he borrowed. sufficient funds to re
imburse the officers who had made advancements as well as the enlisted 
men who had not yet recovered their monies. His 1'ull schedule at the 
field had kept him from taking this action long before (R. 39-43). 

The defense offered as evidence the accusedi s Officer• s Quali 
fication Reaord, W.D• .A..G.o. Form No. 66-2. The first performance rating 
of •Vary Satisfactory" is followed by three ratings of "Excellent•. As 
to the last two ratings of •unsatisfactory•, it appears that the second 
last would have been a.Excellent" exc~pt for the incidents lihich led to 
the present Cha_rges against the accused, and "the last one was put in 
there because Lthe accusei/ had no assignment at the time" (R. 45). 

5. Each of the six Specifications of Charge I alleges that the 
accused on or about 1 July 1944 did •feloniously embezzle by fraudu
lently converting to his own use United States currency" entrusted to 
him by various enlisted men whose names and the amounts allegedly em
bezzled are, by Specifications, as follows: 
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N!!!!.! Amount 

Spec. l Corporal Harold F. Crowe $20.00 

Spec. 2 Corporal Janes Monolakelli 50.00 

Spec. 3 Corporal Vernon J. Schommer 90.00 

,Spec. 4 Corporal Joel E. Glass 28.00 

Spec. 5 Corporal William D. Prevost/ 40.00 

Spec. 6 Corporal William D. Prevost 30.00 

These offenses are set forth as violations of the 93rd Article of War. 

A relationship of trust existed between the accused and those 
men in his squadron who placed money wi;th him for safekeeping and., as a 
trustee., he was charged with the duty of protecting the funds and re
turning them upon demand. The record is not clear as to whether the funds 
were to be kept in the squadron safe or., as a further precaution., de
posited in a bank account opened for that purpose. Apparently the ac
cused was authorized to fol101r either course. The fact that he opened 
th.e bank account in his individual name with no indication of its fiduciary 
nature., while umdse., was not in itself a conversion to his own use of the 
funds therein deposited. The.men apparently agreed to this procedure and., 
as long as the 'Yd. thdrawals from the account by accused were for the men 
entitled to receive the money., there was no breach of trust. Furthermore., 
the evidence does not show a commingling by the accused of his personal 
monies with the trust fupds. When., however., he advanced certain sums 
from his personal resources., he considered that he became entitled to 
reimbursement pro tanto from the bank account. Upon this theory the ac
cused began the practice of 'Writing checks on the account to meet his 
indi.vidual obligations and in so doing asserted a claim of right to a 
portion of the trust funds. His claim was apparently bona fide and., 
if the withdrawals for his personal µse had not exceeded the amount 
which was right.fully" his., the offense of embezzlement would not have 
been comrnit ted~ 

. However., as is reflected by the accused's statement that III did 
pay some of q obligations through the checking account beyond the funds 
I had available myself•, he realized that he was withdrawing from the bank · 
account for his private uses a greater sum than he could properly claim. 

: 

7 



{338) 


At that point, since his personal use of the trust fund exceeded the 
amount of his bona .fide claim, the conversion became fraudulent in 
character and the offense of embezzlement was complete. 

"The imans by which fraudulent conversion is accomplished 
are immaterial. It may be effected by any exercise of the 
right of ownership inconsistent 1v:i.th the owner's rights, and 
with the nature and purposes of the trust" (29 C.J.S. 683; 
People v. Beale 267 N.Y.S. 575, certiorari denied 54 s.ct. 
717; Commonwealth v. Barnes (Pa.), 162 A. 670). 

The fact that the accused expected at the time of such conversion 
to rectify his wrong by replacing the money and that he did, in fact, make 
full restitution does not negative the existence of fraudulent intent or 
make the offense any less that of embezzlement. 

"The intention of accused to restore the money or other 
property anbezzled will not relieve the act of its criminal 
nature" (29 C.J.S. 689, and see Hughes v. United States, 4F 
(2d) 686). 

11 The fact that an embezzler offers to return or does re
turn what he had fraudulently converted, or that he or his 
sureties settle with the owner, does not bar a prosecution 
for embezzlement, the offense being complete at the time of 
conversion" (29 C.J.S. 702, Weinhandler v. United States, 
2) F (2d) 359, certiorari denied 48 s. Ct. 116). 

To the same effect is the case of Hancey v. United States, 108 F. 
(2d) 835, wherein the defendant, a bank employee, issued a cashier's check 
to meet an installment payment on his automobile. The check was paid from 
the bank's funds upon presentation but the accused contended that, since 
he had reimbursed the bank before the check was paid, he was not guilty 
of embezzlement. To this contention, the court said: 

11The crime of embezzlement is committed when property 
belonging to another, rightfully in possession of accused, 
~s feloniously appropriated. Subsequent repayment does not 
vitiate the crime. The gravamen of the offense is the in
tent, coupled with the execution. In National Life & Acci
dent Ins. Co. v. Gibson, 101 s.w. 895, 897, 3l'Ky. Law Rep. 
101, l2 L.R.A.N.S. 717, 720, the court said: 'The gravamen 
of the offense is intent. There must be a criminal intent, 
but this intent must I of necessity, be gathered from the acts 
of the agent and the circumstances surrounding the particular 
case, rather than from his express declarations, and if. the 
agent knowingly appropriates money belonging to his principal 
to his own use, even though at the time he does so he in
tends to restore it,, it is nevertheless embezzlement within 
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the spirit as well as the letter of the law, for when one 
knowingly appropriates money belonging to another to his 
own private use., the law presumes a criminal intent.'" 

In the absence of a statute to the contrary, a demand and re
fusal to pay are not necessary elements of t.'fJ.e offense of embezzlement. 
It was not necessary in the present case to adduce proof that the men 
whose funds were allegedly embezzled demanded their return and that th3 
accused refused to comply with such demand. See F\l.llerton v. Goverrunent 
of the Canal Zone., SF (2d) 968. 

The evidence adduced at the time of trial, llhile revealing a 
course of conduct on the part of accused which amounts to embezzlement, 
fails to prove the specific acts alleged in ~he six Specifications of 
Charge I. His guilt of these acts., however.,'was admitted by his pleas, 
which alone were sufficient to support the conviction, 23 BR 374, CM 
237326, Thompson. The evidence is entirely consistent with guilt and 
there is nothing in the record to indicate that the pleas were im
providently entered. It is true that the bank account showed a balance 
of $95.00 on 1 July 1944, the date of the alleged acts of embezzlements, 
and t.ha.t a part )r all of this amount might have been paid, if demanded 
that day, to tm men whose funds were allegedly ~onverted. Indeed, if 
Corporal Glass had presented his check that day, it apparently would 
have been honored. The same is true of Corporal Prevost, both of whose 
checks would have been good if they alone had been presented. There were, 
however, some 53 Ill9n who placed money vii th the accused anq. the small· 
balance in the account might well be regarded as tm property of men 
other than those named in the Specifications. There was no duty on the 
court to find arbitrarily that the funds on hand belonged to any or all 
of the five soldiers whc were the alleged victims of th:l fraudulent con
versions. It is believed that the availability of certain of the trust 
funds is not necessarily inconsistent with the accused's admission that 
he converted specified amounts belonging to certain particular men in 
the group. Coupled with the pleas of guilty, the evidence is sufficient 
to sustain the findings under the Specifications of Charge r. 

6. Specification 1 of Charge II alleges that the accused did •be
tween about 15 Hay 1944 and 1 July 1944, wrongfully borrow the sum of 
Twenty Dollars ($29.00), from funds in the total amount of Twenty 
D::>llars .($20.00)., which had been entrusted for safekeeping to the 
{.i.ccuseg/ by Corporal MurrayW. Fisk8 • Specifications 2 and 3 o! 
Charge II describe identical offenses as that alleged in Specification 
1., alleging that the accused wrongfully borrowed $40.00 (Specification 
2).and $30.00 (Specification 3) from Corporal William D. Prevost. 

Under Specifications 5 and 6 of Charge I., the accused is al 
leged to have embezzled certain funds belonging to Corporal Prevost, and 
under Specifications 2 and 3 of Charge II, the accused is charged with 
wrongfully borrowing the same funds •. While there is no allegation of the 
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embezzlement of funds belonging to Corporal Fisk, it is cl.ear that his 
monies were treated by the accused in the same manner as were those of 
Prevost, and the legal effect of the accused's handling of the funds of 
both men was the· same. The Specifications under Charge II which allege 
acts of wrongful borrowing merely undertake to describe in different 
terms and clothe ldth another legal theory the same course of _conduct 
for which the accused stands convi. cted under Charge I. This ·type of 
pleading, alternative in character, is not without precedent and is 
recognized in the Manual for Courts-Martial which, after stating the 
rule that one transaction should not be made the basis for an un
reasonable multiplication of Charges, goes on to say that: 

"There are times when Sl.fficient doubt as to the facts 
or law exists to warrant making one transaction tile basis for 
charging two or more offenses" (MCM, 1928, par. 27). 

It cannot be said, therefore, that to charge the accused with 

embezzlement and wrongful borrowing constituted improper pleading, even 

though both offenses were referable to the same transactions. It does 

not follow that the accused should have been convicted of both offenses 

for they were, in legal effect, inconsistent aspects of the same acts. 

The accused clearly expected to restore the fuixis l'lhich he converted to 

his Ollil use and, to his mind, he was merely borrowing the money. Re

gardless of his intention to repay and the interpretation which the ac

cused gave to the transactions, the legal effect of his conduct was not 

a "borrowing" but rather a fraudulent conversion amounting to embezzle

ment. To constitute a borrowing in the true, leeal sense of the word, 

there must also be a lending, an agreement between the owner and reci

pient of property that the latter may use it for a time. 


11The idea of borrowing is not filled out unless there 
is.an agreement therefor; a promise or understanding that 

· what is borrowed will be repaid or returned -. the thing 
itself, or something like it, of equal value - with or with
out compensation for the use o:f it in the meantime. To 
borrow is the reciprocal action 'With lend or to loan * * *" 
(Kent v. Quicksilver Min. Co., 78 N.y·. 159, 177). _. • 

There is no eVidence in the present case which indicates that 

the enlisted men intended to lend their funds to the accused. The re

. cord., on the contrary, reveals that the money was placed with him solely 
:for safekeeping and was to be returned upon demand. The evidence adduced 
not only f'ails to support the theory of' a loan but is inconsistent 'With 
any such hypothesis. In view of this complete failure of proof' to sus
tain the allegations o:f wrongful borrowing and the affirmative showing 
in the record that no such offenses were committed, it is believed that 
the pleas o:t guilty to Specifications l, 2, and 3 of Charge II were im
proYidently entered and that the accused should not now stand convicted 
of' such alleged acts. 

10 
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7. Specification 4 of Charge II alleges that the accused did non 

or about 16 June 1944, wrongfully convert to his own use the sum of 

Two Hundred Dollars ($2)0.00)., United States currency, representing 

the proceeds of a check * * * drawn * * * by David· A. Round payable 

to the· order of 5,he accusei}, which was entrusted to the laccusei/ 

for collection". 


The. evidence adduced in support of this Specification shows 
that Private Round executed the check, dated l4 June 1944, to the order 
of the accused., who agreed to cash it and deliver the proceeds to Round. 
The check was. indorsed by the accused and deposited in his bank account 
which, on 16 June 1944., the date of the alleged wrongful conversion., 
showed a balance of $1289.96. Taere were not sufficient funds in the 
account., h01vev:er., to pay Round when he requested his money on 5 July 
1944. The accused subsecpently reimbursed him in full. 

The accused committed no breach of faith when he deposited the 
check in the bank, for it was contemplated that the money would be safely 
kept and delivered to Round at the time of his transfer to another sta
tion. When., however., the accused dre1r. on the fund for his personal use 
and so depleted the bank account that there were not sufficient funds 
available to reimburse Round., the offense of wrongful conversion became 
complete. This did not occur until several d~s subsequent to the date 
mentioned in the Specification but the allegation of "on or about 16 

. June 194411 is sufficiently broad to negative any matenal variance be
tween the allegata and the probata. The evidence is consistent with 
the guilt of the accused, as admitted by his plea., and the record is 
legally sufficient to sustain the findings of Specification 4 of Charge 
II. 	 . 

s.' Specification 5 of Charge II alleges that ti:le accused "being 

in custody of funds entrusted to him for safekeeping by enlisted men, 

did,*** during·the period from about 15 1lay 1944 to 1 July 1944., 

~ongfully fail: to adequately safeguard ruch funds". 


. · The i'oregoing Specification, couched as it is in general 
and ;l.ndefinite terms., might well have been the. object of a motion to 
strike by the accused. The defense., however., instead of taking the 
position that the allegation was so ineptly drawn as to fail to apprize 
him fully of the of'fense charged., interposed a plea of guilty thereto. 
While the evidence points only to acts of embezzlement, there is nothing 
in the record to negative the course of conduct alleged. Although not 
suggested by the evidence, the accused might have failed to keep the 

· 	safe locked.or otherwise failed in his duty to afford adequate pro
tection to the funds. Th~ record is merely silent on this phase of 
the case. Since noth,ing inconsistent with guilt appears, the plea of 
guilty is alone sufficient to sustain the finding by the court: 22 BR 
66, CM 235420, ~• 

• 

11 

http:locked.or


{342) 

9. The accused is about 44 years of age and is married. He at 
public school for twelve years. In high school he majored i~ Accounting, 
Law, Mathematics, and English. He then went into· the sporting goods 
business and, becausE. much of bis merchandise was imported, went abroad 
to make purchases and acquired a speaking knowledge of the French and 
Spanish languages. He enlisted in the New York National Guard in 1920, 
became a second lieutenant in 1923, and was promoted to first lieutenant 
in 1925. Tne following year he resigned from the National Guard. On 
24 July 1942 he enlisted in the Army as a Volunteer Officer Candidate 
and on 7 January: 1943 was commissioned a second lieutenant, Army of the 

.United 	States, and entered on active duty the same day. He was pro
moted to th3 rank of first lieutenant on 23 July 1943 and by War 
Department Or_ders dated 10 April 1944 was detailed in the Air Corps. 

10. Tne court was legally constituted. In the opinion of the Board 
of Review the record of trial is not legally sufficient to support too 
findings of guilty of Specifications 1, 2, and 3 of Charge II, but is 
legally sufficient to support all of the other findings and too sentence • 
.Dismissal is authorized upon. a conviction of a vioation of Article of War 
93 and 96. 

-~ f. ~dge Advocate. 
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SPJGN-CM Z'/6435 lst Ind 
liq, A:3F, JAGO, Washington 25, D. c. 
TO: . The· Secretary- of War JUN 27194S 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Harold 
w. MEVer (0-1049.581), Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty or, embezzling a total of $2.58, the property of 
six enlisted men, in vioJation of Article of War 93 (Chg. I, Specs. 1-6); 
of wrongfully borrowing $90 from two enlisted men (Specs. l, 2, 3, Chg. 
II); of wrongfully oonverting to his oi.m use the sum of $200, which re
presented the proceeds of a check left vd.th him for collection {Spec. 4, 
Chg. II); and of wrongfully failing to adequately safeguard certain .:f'unds 
intrusted to him for safekeeping by enlisted men (Spec. 5, Chg. II), all 
in violation of Article of War 96. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to be 
confined at hard labor, at such place as the reviewing authority might 
direct, for five years. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence IllEzy' be found in the accanpanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is not legally sufficient to support the findings of 
guilty of Specifications l, 2, and 3 of Charge II, but is legally sui'fl..cient 
to support all of the other findings and the sentence and to warrant confir
mation thereof. 

!.• The accused was squadron commander o;f a gunnery group at Yuma Arm::r 
A.ir Field, Yuma, Arizona. Several enlisted men in his squadron, including 
those named in the Specifications, left certain of their private funds llith 
the accused for safekeeping. A portion of this money was· retained in the 
squadron safe and a considerable amount was deposited by the accused in a 
bank account which he opened in his name as a depository for such funds. 
:From time to time he repaid the men from his own money and then looked to 
the bank account for reimbursement of such personal advancements. He paid 
certain of his personal obligations by checks 'Wl'itten on the account and 
soon realized that withdrawals for such purposes exceeded any rightful 
equity he could claim on the account. The day before he was to leave the 
the .field on temporary duty he conferred 'With Lieutenant Mccollough., his 
adjutant, about the students• funds. The two officers compared the money 
in the safe and in the bank with the amount due the men and discovered that 
a shortage existed in the :funds. The accused suggested that Lieutenant 
McCollough make _up the deficiency and promised to repay any such advances. 
As security, the accused left five checks with Lieutenant Mccollough payable 
either to the latter's order or in blank. The checks were either postdated 
of of ·blank date. Two were for blank amounts, two for $150, and a'i'ifth for 
$156. The balance in the bank account at that time was $44.90. 
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Soon after the accused's departure Lieutenant McCollough reported 
the shortage to his superiors. The currency found 1n the saf'e was used· as tar 
as it would go to reimburse the enlisted men who were presently being trans
!erred but it became necessary tor three officers at the field to personally 
advance tl.48. The .accused subsequently returned am obtained a loan from a 
Phoenix bank. With the proceeds ot this loan he reimbursed the three oi'ti
cers who had made personal advancements, and in addition., nade good the re
maining def'ic:i.ency in the funds still 01r8d to the enlisted men. The record 
clearly shows that all the men who intmsted their money to the accused 
were fully reimbursed and that he ultimately niada good the shortage. 

2.• The record o:t the accused prior to the time o:t the oi':tenses :tor 
which ha stands convicted was highl;y creditable. He endeavored to serve in 
the Marine Corps during the last war but was rejected because ·o:t his youth. 
He served both as an enlisted man and officer in the National Guard tor · 
several years and., soon after the outbreak of the present war, he enlisted 
in the Arrrr:, at the age of 41. He· became an officer in the Coast Artillery 
Corps in January 1943. When he was subsequently rejected tor overseas duty 
because of his age he was gi.ven an opportunity to return to civilian life. In
stead., he applied tor transfer to the Air Corps. After a course of instruction 
1n aerial gunnery he was ordered to ·Ywna Army Air Field where he came to be 
known as one ot the best squadron commanders. Prior to the time of the present 
offenses he had received one performance rating of •Very Satis.factory" and· 
three ratings of "Excellent•. 

'While the conduct of the __accused as revealed by the record ot trial 
is indefensible., it is clear that the accused was not moti. vated by any evil 
design to deprive the men of their money. He tell into the loose i;racti.ce ot 
repaying the men from his own pocket and reimbursing himself from the bank 
account. When he realized that his withdrawals for his personal use ex
ceeded his equity he confidently expected to make good the resulting de
ficiency without any difficulty. At the time ot his transfer of the funds 
to Lieutenant Mccollough., the accused apparently considered that an arrange
ment had been made which wulci insure the receipt by the men of their i'unds 
upon demand. That the accused intended to repay the money and., .in fact, 
made full restitution., while of no avail by tray ot defense., should be con
sidered on the question of punishment. I believe that a sentence of dismissal 
alone is sufficiently severe. I recomnend., therefore., that the sentence be 
conf'inned but that the confinement and forfeitures be remitted., and that the 
sentence as thus modified be ordered executed. 

4. Consideration has been given to three letters and three telegrams 
from Mr. Harold Leddy, attorney at law, and to telegrams from Mr. o. s. 
Gumprich and Mr. E.J. Riehl, requesting clemency in behalf of accused. 

5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation., should it meet l[Lth your approval. 

10 Incls 
Incl 1 - Record of trial ~~-~~ ..Inc1·2 - Fonn of action. 
Incls 3,4,5 - Telegransfr. Mr. Leddy KlROi'l C. CRAMER 
Incls t,,7,8 - Letters fr. Mr. Leddy Major General 
Incl 9 - Telegram ft'. Mr. Riehl The Judge Advocate General 
Incl 10 - Telegram fr. Mr. Gumprich 

{Findings of guilty of Specifications 1, 2, and J, Charge II, disapproved. 
Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 281, 5 Jul 1945) 
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WAR P~ARTMENT 
~'...ArtrI¥ Service Forces 

In the Office of The Ju:ige Advocate Gmeral (345) . Washington, D.c. 

SPJGQ 
CM 276461 	 19 APR 1945 

UNITED ST.lTES 	 ) NINTH SERVICE COMMAND 
) , ARMY SERVIy' FORCF.S 

v. 	 ) 
Trial by G.C.M., convened at 

Second Lieu tenant OTTO L. ~ Presidio of San Francisco, 
LEHMKUHL (01542696), California, 15 February 1945. 
Medical .Administrative ~ DiSl!lissal, total forfeitures 
Corps. ) and confinement for five (5)

) ;years • 
.., _________ _ 

OPINION of the BOARD OF REVIEW' ; 
ANDREWS, FREDERICK and BIERER, Judge Advocates 

l. The Board of Review has eDmined the record of trial in the 
case of the officer named above am submits this, its opjnion, to The 
Ju:ige Advocate General. 

2. The accused was tried upon the follarring Charges ard Speci
fications a 

C~GE Ia Violation of the 61st .lrticle of War 

Specification 1.1 In that Secom Lieutenant Otto L. Lehmkuhl, 
Medical Administrative Corps, Company ncn, 371st Medical 
Battalion, did, without proper leave, absent himself 
from his station at ·Canp Rci>erts, California, from about 
March 17, 1944 to ab out March 24, 1944. 

Specification 21 In that Second Lieu.tenant btto L. 
1

Lehmkuhl, 
Medical Administrative Corps, Company "C", 371st Medical 
Battalion, did, without proper leave, absent himself' 
from his station 'While en_ route f'rom Letterman General 
Hospital, San Francisco, California to Camp Roberts, 
California, from about April 21, 1944 to about December 
27, 1944. 

CHARGE Ila 	 Violation of the 96th Article of War. 

(Finding of not guilty.) 


Specifications (Find:ing of not guilty.) 
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Ha pleaded guilty to Charge I and its Specifications and not guilty 

to Charge II and its Specification, but changed his plea to not 

guilty of both Cruµ-ges and their Specifications. He was found not 


. guilty of Charge II and its Specification and guilty of Charge I and 
both Specifications thereof. No evidence of previous convictions · 
was introduced. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due., and to be cc:n
fined at hard labor for .five years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The prosecution introduced in evidence an extract copy o.f 
the morning report of accused I s or~nization for Al March 1944 show
ing accused "Dy to AWOL eff 2400 17 Mar 44" (R. ?; Pros. Ex. l). 
An extract copy of the morning report of the Detachment of Patimts., 
Istternan General Hospital, San Francisco, California, .for 24 Mlrch 
19.44, also introduced in evidence., shows accused "Cas fr Lv Pro sta 
Cp Roberts., Calif. 0715" (R. ?-8; Pros. Ex. 2). Having been reported 
physically fit for return to duty, accused was ordered on 19 April 
19.44, by Special Orders of Istterma.n General Hospital., to proceed .to 
and report for duty at his proper station at Camp Rcberts, California 
(R. 8; Pros. Ex. 4). The extract copy of the morning,report of the 
Detachment of Patients at such hospital .for Al April 19.44, shows the 
following entry as to accus~h "Resume Lv Pro Sta Cp Roberts, Calif* 
(R. ?-SJ Pros. Ex. 2). An extract copy of the morning report of 
accused I s <rEflnization for Z7 April 1944, also :introduced in evidence, 
shows accused "Atchd unassigned absent sk in Istterman Gen Hosp San 
Francisco Calif to AWOL eff 21 .&.pr .44" (R. 8-9; Pros. Ex. 5). 

Cn 27 Deceni>er 1944, at approrlm!ltely 5s00 p.m• ., accused 
1ras apprehended while in ,mi.form at a coffee shop in San Francisco. 
He had been drinking at the time, a1Xl.was "in a very ner·vous state•. 
However, he did not stagger when he mllced. Accused admitted that 
hens absent without leave and that he had never returned to his 
organization after being discharged from Istterman General Hospital 
in Mu-ch. He said that he could not remember where he had been, 'lila.t 
he had beEll doing or where he had been living. •He stated that he 
was in & haze about the whole thing.• His i.miforin was •fairly neat• 
a.rd he presented •a proper appearance as an officer•. He had no 
baggage am said he had no other clothing than that--which he 'WOre•. 
11e had no A.GO card, but statad that it was at "Tony's Bar a in San 
Francisco, where it was subsequently obtained. Information based on 
hearsay revealed that accused had been living with a Yrs. Corr in 
San Francisco (R. 9-12; 30-34). · 

4·. After having his rights explained to him, accuaed elected 
to testify under oath (R. 16-17). Prior to l? March 1944 his organi
.zation had been en maneuvers and en returning to his station accused 
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went oo. a "verbal leave" of three days at San Francisco. "But d~e 
to the transportation facilities, a lot of times ;you didn't get 
back :1n those 'three days, lilich was not held against anybod;r." He 
ns drinking dudng this leave., during lilich he developed a pain :1n 
his side and went to Lettensn General Hospital where he was hospi
talized. He could not recall the date he WEllt to the hospital or ",. 
the date his leave became effective. When he left the hospital he 
had a copy of the orders directing him to return to Camp Rd>erts. 
He was sd>er and tmderstood the orders. He could not get a bus until 
late that night so he went to a bar. •r done some drinking, and I 
dm •t recall much from then m." Fran that time until he was appr-e
hended in December he "was ccntinuously drinking," and he could not 
recall an;r of the places where he actually lived or any of the detaUs 
of his life. He "lived in various places, hotels and everywhere else." · 
He did not know what happened to his grip or clothes, llhich were lost. 
He receiTed no pay after :larch 1944 and had no recollectim as to 
the so~ce tran which he obtained mane;r to live ai during his eight 
JIIOllths 1. absence. He "had a lot of people buy liquor. I don't - as 
far as I know, I don't kna,r how I secured it. * *·* I 119re absolutely 
drunk fer eight months. * * * it is all a haze as far as that's con
cerned." He knew a Yrs. Corr, but "I don•t have no reco11ecticn what 
time I met her.• He "evidently• mat hat' between the time he left 
the hospital and the time he •s apprehended. He did not fann any 
conscious intent· to desert or leave the service without permission 
en either 17 llarch or 21 A.iril. His failure to return was "pll'tly 
due to the fact that I was drinking." He ·felt "quite much better 
physically and mentally" since he lad been hospitalized, and did not 
feel any craving for drink (R. 17-30). 

A.ccused further testified that he enlisted in the Arrey in 

Novex:ber 1937, a.r,d after serving in Hanil he was discharged with 

an excellent character rating in July 1940. He re-enlisted the same 

mooth and went back to Hawaii, returning in September 1942 to attend 

off'icer candidate school. After being commissioned in Deceni>er 1942 

he went overseas in January 1943, returning :1n June 1943 (R. 22-2.3) • 


.· 

5. The morning report entries introduced into evidence, aside 

.from the admissicns of accused, clearly establish the alleged absmces 

without leave both on 17 liu'ch and 21 April. The lengths of the 

absences are also clearly shown by the evidence. It does appear . 


, 	 that the respective entries from the morning report of the Detachment ot 
Patients, Letternan General Hospital, for 24 J&rch and 20 April, aiow 
that accused entered the hospital "from leave• and that he resumed 
leave cn leaving the hospital. · Such entries probably resulted fran 
self-serving declarations Jlll¥e at the hospital by accused as to his 
status. Clearly- they could have had no effect upm the entries 
effectiTe 17 lll.rch and 21 April 118d e by accused' s om orglni zaticn 
which shared him in a status of absent without leave as of such dates. 

0 
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The condition of absence without leave, having once begun, is pre
swned to cont.inue until accused's return to military control (1CM 
1928, par. 130!). J.ccused's own testimony leaves no doubt as to 
his unauthorized absences, although it lacks definiteness with re
gard to specific dates. 

6. It appears that during closing argument the prosecution ma.de 
the following statem3l'lts: 

"N01r, gentlemen, this Lieutenant is nothing but a 
llar, in plain, ordinary Ehglish. * * * Mitigating cir 
cumstances? This man's unit is overseas, the 371st 
Medical Battalion. He ought to be there with them. * * * 
he is here am they are overseas" (R. 48-49). 

This argument was improper and unwarranted. Ha,rever, since the evi
dence is canpelling as to accused's guilt of the unauthorized absences 
charged, S1ch argwnent could not mve been prejudicial to his sub
stantial rights so as to require disapproval of the f.indings and sen
tmce. 

?. .lfter the defense had rested, the president inquired whether 
the defmse cent.ended that accused was not mentally respcnsible, 
whereupcn defense counsel stated that in view of the evidence and 
observation nade by ccunsel, the defmse maintained trat accused 
"is not 1n the possession of his normal faculties, due to the impaired 
mentality which is a result of excessive and prolmged drinking" (R. 
36). The prosecution then called Major Clarence H. Goddard, Chief 
of the Neuropsychiatric Branch, letterman General Hospital, llho testi 
fied that he had mde a mental and physical examination of accused en 
28 Deceni>er 1944 and on 10 Jamary 1945, and after several days of 
observation had ma.de a diagnosis of chrcnic alcoholism. In his opinion 
accused was sane and responsible far his acts atljl mows the differmce 
between right and wrong. Accused was "sane at the time covered by 
these questions" (R. 36-38, 42). A medical report preplred 'by the 
witness, dated 26 January 1945, was intro:iuced in evidence over objec
tion of the defense. This report recites that accused's "actions are 
the result of misconduct rather than the result or mental defect, 
derangement ar narked abnormality.• The report f\n'ther shows that 
_accused was found to be suffering fran chronic alcoholism and not 
to have DSntal deficiency, psychoneurotic disorder, prepsychotic, 
postpsychotic or schizophrenic personality,.or other named disorders 
(R. 39; Pros. Ex. 8). 

Cn cross-uaminaticn the witne_ss identified a status report 
on accused, also from Istternan General Hospital, dated 8 Januar7 
1945, which was introduced in evidence am showed the followings 

•Psychosis, alcoholic, delirium tremens, mild. 

Disease was the result of :rs,tient•s· own misconducta 

(R. 40-41; ~et. Ex. A.). 
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tkjor Goddard stated that this diagnosis was initially ma.de, but 

that subsequent examina.ticn and. observatim resulted in the final 

dagnosis gl.ven in his previous testimony (R. 41). Accused has 

improved since his first e.xamin9.tion in that he has .better judgmmt · 

and can re.fus6 a drink, • 


"but I do not think his basic thinking has changed. * * * 
It was because he wanted to drink; it was not because he 
was abnormal or psychotic, but that he had not the ju.::lg
ment, the willpOW"er or the desire to control his actions" 
(R. 43"'44). 

Upcn the corelusion of !.Bjor Goddard•s testimony the court 

was closed, and upcn being opened the president announced, · 


"The court in closed session has found tha. t Lieutenant 

Lehmkuhl was sane during the period encompassed by these 

charges and is now sane" (R. 44). 

It is noted that the defense did not expressly contend, and 

there is no testimony showing, that accused 11as insane at any time 

to such extent that he was incapable of distinguishing right from 

wrong or adhering to the right. It is therefore doubtful whether any· 

issue of insanity was raised at all (See CM 231963, Hatteberg, 18 BR 

349)•. The court ha.d the opportunity to observe the accused and hear 

him ~estify, and was empoweted to constitute itself the judge of 

the extent to which substantial justice necessitated an inquiry into 

the mental condition of the accused (See CM 193543; Dig. Op. JAG, 

1912-40, sec. 

0

395(36), p. 2Z7). While the evidence indicates that 

accused drank to an excessi'Ye degree during his unauthorized absence, 

it is inconceivahle that he could have been "absolutely drunk" or in 


· a 	 state of fixed ·mental derangeIISlt or delirium during the entire 
period of eight mooths. To the contrary, his admissim of having 
met a Mrs. Corr, his knowledge that he had drall?l no pay, an:1 his re
collection of the place where he had left his A.GO card, are circum
stances tending to shCM" a mind capable of some ratimalization dm-ing 
the period. tb:ldar the circumstan~es the action taken by the court 
was proper. 

The admission in evidence of the lll"itten medical report of 

the witness Mljor Goddard, over objection that his own testimony was 

the· besj; evidence, even if errcneous, could not have prejuUced 

accused's Slbstantial rights, smce the report contained no signi

ficant additions to, or variations from, the testimony previously 

given by the witness upcn direct e.xaminaticn. 


8. War DepartlDEtlt records show that accused 1s 34 years of age 

am is ltSl'ried. He 1s a native atd resident of North !Bkota. After 


5 
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gradm.tion .f'rom high school 1n 1929 he worked tor seven 7f!Ars tor 
his father, a general contractor, and for approximtel7 me year 
as clerk in a dry goods stare. ·He enl!'sted in the 1rmy 1n November 
1937 and was discharged 10 July 1940 as a Private Firl!lt Class. He 
re-enlisted on 16 July 1940 and was co'l'll'nissioned a second· lieutenant 
in the Army of the Unitsd States en 19 Deceni>er 1942 upcn graduation 
from the Medical 1dministrative Corps Ofticer Ca.pdidate School at 
Camp Barkele7, Tens. ,._ 

• ;~ f ••.. 

9. The court was legally ccnstituted. No errors injuriously 
affecting the Slbstantial rights of the accused were committed during 
the trial. In the opinicn o! the Board o! Review the record of trial 
is legally suf!icimt to support the f:in::l ings of gailt7 and the sm
teoce and to warrant CCllfirmation thereof. Diamiseal us authorized 
upai coo.victim o£ a violation of Article of War 61. 

~.~ , Ju:ige Advocate 

4 
udge .ldvoca te 

~ .Judge Advocate 
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SPJGQ-CM 276461 · l_st Ind 

Hq ASF, JAGO, Washington, 25, D. C. 

TOs The Secretary of War 'J~f.145 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record· of trial 

and the opinicn of the Board of Review in the case of Second Lieu

tenant Otto L. Lehmkuhl {0-1542696), Medical Administrative Corps. 


2. Upon trial by general court-martial, this officer was fotmd 

guilty of absence without leave for one p~iod of seven days and for 

another period of eight months and six days, in violation of Article 

of War 61. He was sentenced to dismissal,. total forfeltures and con

finement at hard l..lbor for five years. The reviewing authority 

approved the. sentmce and forwarded the record of trial for actioo under 

Article of War 48. · 


J. A summary of the evidence will be fotmd :in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to ?(arrant confirmation of the sentence. I concur 
in that opinicn. 

On !1a.I:ch 17, 1944, the accused absented himself' v.ithout leave 
from his station at Camp Roberts, California, and did not return to • 
military control mtil he was hospitalized at the Letterman General 
Hospital, San Francisco, California, on.March 24, 1944. · On April 19, 
1944, he was released by the hospital and ordered to return to duty 
at his station at Camp Roberts. While en route to his station he again 
absented himself without leave on April 21, 1944, and remained absent 
without leave until December 27, 1944, when he .'was apprehended while ·in 
proper uniform by military authorities in San Francisco. At the time 
of his apprehension he· had been drink:ing and was ·nin a very nervous state." 
He stated to military authorities, and subsequently testified at the trial, 
that he could not remember where he had been living or what b,e had been 
doing, and denied having any other clothing than that which he wore. He · 
also testified that he did not form any conscious intent to desert er 
leave the'service, and that "I were absolutely drunk for eight months.• 
At the trial the dei'ensa counsel contended that accused was "not in the 
possession of his nor-rnal faculties, due to il:lpaired mentality which is 
a result of excessive and prolonged dr:inking.n. Thereupon the prosecution 
called as a witness the Chief of the Neuropsych~tric Branch, :.atterman 
General Hospital, who testi!:J.ed that upon examination of accused he had 
ma.de a diagnosis of chronic alcoholism. This witness further testified 
that the accused was sane during the periods covered by the charges and · 
at the time of trial, and the court ma.de separate findings to that effect. 
The evidence clearly warrants the conclusions reached by the court. 
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. . 

I recommend that the sentence be confirmed and carried into 
execution, and that the United States Discipl.in&ry Barracks, Fort 
aavenworth, Kansas, be ·designated, as. the place of confinement. 

: 4. Inclosed is a form of action designed to carrr into execution 
the foregoing recommendation, should it meet 'With your approvai. 

I ~ ~. ' ~0 + ,- $> - , 

2 Incls · .mfloo C • CHA.Mm . 
Record of trial :tlajor General 
Form of acticn The Judge A4vocate Oeneral ,. . 

•(Sentence confirmed. o.c.u.o. 244, 19 Jun 1945) 



WAR DEPARTMENT (.3S.3)
Army Service Forces . 

In the Office ot The Judge Advocate General 
Washington, D. o • 

SPJGH--OM 276481 

UNITED STATES 

,v. 

- First Lieutenant GEORGE \1. 
A.REY (0-660443), Air Corps. 

• 	 I 

12 MAR 1945 

. FOUI_tTH Am FORCE 

Trial by G.C.LI., convened at 
McChord Field, Washington, 
14 February 1945. Dismissal, 
total forfeitures and confine• 
ment tor ·five (S) years.~ Disoip+inary Barrack~. 

OPINION of the BOARD OF REVIEW 
TAP:PY, GAMBRELL and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case· ot the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHlRGE Ia · Violation ot the 61st Article or \'iar 

Specification 11 In that First Lieutenant George w. ~ey, 
· 	 Squadron "V11 , 464th ilF Base Unit, then attached unas

.Bigned, Detachment or Patients, Ann1'.Air Forces 
Convalescent Hospital, Fort George Wright, Washington, 
did, ;r1thout proper leave, absent himself from his 
command'and station at J.rm.TAir forces Convalescent 
Hospital, Fort George Wright, Washington, :f'rom about 
l0 Se~aber 1944 to about 4 Nave~r 194,4. . 	 . . 

Specitioation 21 In that F~st Lieutenant George w. Arey,
* * *, did, without proper leave, absent himself. :f'rom 
hia coJIIJll&nd and station at .lrJcy' .Air Forces Convalescent 
Hospital, Fort George Wright, Washington, from about 
7 Navember · 1944 to about 15 D(loember· 1944. · 

~~GE IIi Violation ot the 96th Article of War.. 
' 

Speciticlltion la ,Ill that First Lieutenant George W. Are7,
* * *., ·did;. at ~1)9kane, Waahingtoi_i, on or about . 

. .. . 
~ 	 . ' 
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14 September 1944, with intent to defraud, wrongf'al.ly 
and unlawf'ully' make and utter to H. A'. P. Frederick, 
opera·tor or The Hub, Spokane, Washington, a certain 
check, in words and figures substantially as follows,
towit: · ~ · 

SAN ANTONIO, TEXAS S~pt µ· 1944 No. _.__ 

... .30-65 

NATIONAL BANK OF FORT Sill HOUSTON 


at San Antonio 

PAY .TO THE 


_ __,_T_he......H;aub__________tli&QQOBDER OF 

.. . 


J'Uteen and no/xx - - - -·- - --~ - - - - - - ·-DOLLI.RS 

1st Lt .l~O. 0-660443 

Ft Geo•.Wright 

General Hospital /s/ George Wp J.rey . 


and by- mea:ns thereof did fraudulently obtain.from ij. A. P • 
. · . Frederick, operator or The Hub, Spokane, Washington, . 
·· Fifteen Dollars ($15.00), lawful money oi\the United 
· · States, he, the said First Lieutenant George w • .Irey, 

the~ and there well knowirig-that·he did not have.and-not 
intending that he should have sufficient :funds in or 
credit with the said bank .for the pay:ment of said check 
in full upon its presentation and that said check w9uld 
not be paid. by said bank \lppn presentation .tor payment. 

' 
·. Specific2'tion 2: In substantially same form as Speciti- • 

· cation l except_ that check drawn. on the same bank was 
dated 16 September 1944 and was payable to Hub Cafe in · 
the amount of $20. 

Specification 3a In' substantially s~ form as Speol:ti 

cation l except that check drawn on the same··bank was 

da~d 20 September 1944; was payable to cash in the 

&J!!Ount of $20 and was negotiated to The Old National 

Bank of SI>Ok:ane, Spokane, Washington.· 


Specification 4i In ·substa.ntiall¥.... same form as Speciti- .·. 
cation l except that check drawn on the ea.me bank wae 
dated -22 ~eptember 19~, was pa.y-able to The Crescent 
in the amount ot $20 and was negotiated to·The Crescent, 
owned and operated by- the Spokane Dr,' Goods Compan,-, !no., 
Spo~ne, Washington. . · . 

'. 
2 
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Specification 5: In substantially same form as Specifi 

cation 1 except that check drawn on the same bank was 

dated 16 October 1944, was payable to cash in the amount 

of ~25 and was negotiated to Spokane and Eastern, Branch 

of Seattle-First National Bank, Spokane, Washington. 


Specification 6: In substantially same form as Specifi 

cation l except that check drawn on the same bank was 

dated 18 October 1944; was payable toHendrens Grocery 

in the amount of ~10 and was negotiated to L. E. Hendren 

and Gene Nesbett, doing business as Hendrens Grocery, 

Spokane, Washington. · 


Specification 7: In substantially same form as Specifi 
cation 1 except that check drawn on the same bank was 
dated 25 October 1944, was payable to The First National 
Bank of Missoula,' Montana, ih the amount of ilO and was 
negotiated to The First National Bank of Missoula, Montana. 

Specification 81 In substantially same form as Specifi 

cation 1 except that check drawn on the same bank was 

dated 27 October 1944, was payable to The New Finlen 

Hotel Company and was negotiated to The New Finlen 

Hotel Company of Butte, Montana. · 


Specification 9: In substantially same form as Specifi 

cation 1 except that oheok drawn on the same bank was 

dated 28 October 1944, was payable to The New Finlen 

Hotel Company in the amount of $20 and was negotiated 

to T~ New Finlen Hotel Company of Butte, Liontana. 


Specification 101 In substantially same form a~ Specif!- . 
· 	 cation 1 except that check.drawn on the same bank was 

dated ';;e October 1944, was payable :to The New Finlen 
Hotel Company in the amount of $10 and was negotiated 
to The New Finlen Hotel Company of Butte, lviontana. 

Specification lla In substantially same form as Specifi 

cation 1 except that check drawn on the same bank was 

dated Jl October 1944, was payabl, to The~New Finlen 

Hotel Company in the amount of $10 and was negotiated 

to The New Finlen Hotel Company of Butte, Montana. 


. . 
\ 

Specification 12s In substantially same form as· Specifi 

cation 1 except that check drawn on the·same bank was 

dated 12 November 1944, was payable to Grand Hot~l 

and was negotiated to The Grand Hotel, Billings, Montana. 


. . . 
, ·, 

3 
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Specification lJs In substantially same form as Specifi
cation 1 except that check drawn on the same bank was 
dated 14 November 1944, was payable to Grand Hotel 
and was negotiated to The Grand Ho~l, ·Billings, Liontana. 

' .. 
Specification 141 In substantially-same f'orm as Specifi

cation 1 except-that check dratrn on the same bank was 
dated 17 November 1944, was payable to ~train Bros., Inc. 
in the .amount of $20 and was negotiated to Strain Bros., 
Ino., or· Billings, Montana. :' ' 

Specitication 15 s In substantiall7 same form as Specifi
cation 1 except that check drawn on the same bank was 
dated '2:7 November 1944, was payable to The ilbaey Hotel 

· and-was negotiated to The· ilbaey Hotel, Denver, Colorado. 

Specification 16: In substantially same f'orm as Specifi
cation 1 except that check drawn.o~ the same bank was 

·. dated 28 November 1944, was payable to The ,Albany Hotel 
and was negotiated to The Albany Hotel, Denver, Colorado • 

. Specification 171 In subs~tially same· form as Specifi
cation 1 except that check drawn on the same bank was 
dated 29 November 1944, was payable to The ilbaey Hotel 
and was negotia~d to The ilban7 Hotel, Denver, Colorado. 

. . 

Specification 181 In·su~stantially same form as Specif'!
. cation 1 except that check drawn on the same bank was 

. dated 2 December 1944, was payable to cash and was 
negotiated to the Brown Palace Hotel, Denver, Colorado. 

He pleaded guilty to, and was found guilty of, all Charges and Specifi
cations. No .evidence of any- previous cpnvic:tion was ·introduced. He was · 
sentenced to dismissal, total forfeitures, and confinement for nine (9) 
years. The reviewing authority approved the sentence, reduced the period 
ot confinement to five (5) ;rears, and torwarded the. record or trial tor 

. action, under Article ot War 48. · · 

3, The prosecution introduced an extract copy of the morning · 
report tor Detachment of Patients,· Arm;y Air Forces Convalescent Hospital, 
Fort George Wright, Washington, with an entr,. carrying accused from at
tached unassigned to AWOL 10 September 1944; an entr,: carrying accused 
AWOL to attached unassigned 6 November 19441 and an entry carrying ac
cused attached unassigned to AWOL 7 November 1944~ It was stipulated 
wand between the pros·ecution, the defense 'and the accused that accused 
while under orders to proceed from the Barnes General Hospital, Vancouver, 
Washington, to the Arrq Air Forces Convalescent Hospital, Fort George 
Wright, Washington, on 10 ieptember 1944, absented himself without,leave 
f'rom the latter station and remained absent without leave until appre
hended in Butte, Montana, on 4 November 1944; that. accused on 7 November 

4 
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1944 absented himself without leave from the same station and re.;. 

mained absent without leave until,apprehended at Denver, Colorado, 

on 13 December 1944. 


4. The accused, after his rights were explained to him, elected 

to make an unsworn statement through defense counsel. In explanation 

of his conduct his counsel stated that for five months prior. to' com

mitting the offenses charged accused had not had any military duties 

to perform and this, in part at least, was responsible for accused's 

moral deterioration. Accused desired to make reparation for the wrongs 

lie had done by repaying those persons v1ho had cashed his checks. He 

~ad done everything he could to that end and hoped that the punishment 

he would receive would not hamper him in discharging his remaining 

obligations. 


Accused's counsel then gave to the trial judge advocate a 
number of United States Postal 1:oney Orders totaling ~248.70 to be 
mailed to the people who had cashed accused's checks. This left a 
balance not repaid of yJ6.30. 

• I5. The accused's pleas of guilty, the extract copy of the morning 
report and the stipulation received by the court are ample to support 
the findings· o-r guilty of Specifications l and 2 of Charge I and Charge I. 
While it would have been preferable for the prosecution to have introduced 
some evidence tending to show the commission by·accused of the offenses · 
allec;ed in Specifications 1-18 of Charge II, accused's pleas of guilty, 
entered after a full explanation of their effect was made to accused, and 
the admissions contained iri his unsworn statement justify the findings of 
guilty of those Specifications and the Charge. 

6. The accused's 201 file is not available. The record of trial 
shows that accused is 29 years of age. iie enlisted as an aviation cadet 
on l Hovember 1941 and was commissioned a second lieutenant, Air Corps 
Reserve, on 23 h:iay 1942. He was appointed a first lieutenant, Army of 
the United States, on 26 July 1943. 

?. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. No errors injuriously affecting the 
substa~tial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
ficient. to support the findings of guilty and the sentence, as approved 
by the reviewinc authority, and to warrant confirmati.on of the sentence. 
The sentence imposed is authorized upon conviction of a violation of either 
Article of War 61 or Article of Har 96. 

-----~-~_Le_a_ve______, Judge Advocate 

{J.,_£t,._ 11 ,J. LH J~ Judge Advocate 

:?{:~;;;; , Judge Advocate 

5 

http:confirmati.on


(.358) 

SPJGH-CM 276481 1st Ind 
·.MAR311945 

Hq 	ASF, JAGO, Washington 25, D. c. 

TOa. T~e Secretary of War 

1. Herewith transmitted £or the action of the President are the 
record of trial and the opinion of. the Board of Review in the case or 
First Lieutenant George ii. Arey (0-660443), J.ir Corps. 

2. I concur: in the opinion of the Board~( Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, as approved by the reyiewing authority, and to warrant confirma
tion of the sentence. By absenting himself without leave on two occasions 
£or a period totaling approximately three months,. both or which absences 
were terminated by apprehension, and by fraudulently cashing 18 checks 
aggregating ~285 during these·absences, accused has demonstrated that he 
is morally unfit to remain an officer. There appear to be no mitigating 
or extenuating circumstances. I recommend that the sentence, as approved 
by the reviewing authority, be confirmed but that the forfeitures be re
mitted and that as thus modified the sentence be can:ied into execution. 
I further recommen<i that the United States Disciplinary Barracks, .Fort 
Leavenworth, Kansas, be designated as-the place of confinement. . 

3. Consideration has.been given to the inclosed letter trom ac-· 
cus~d dated 28 February 1945. · 

~4•. Inclosed are a draft of a letter for your signat~e, transmit
ting the record to the President for his action ana a form of ~xecutive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. · 

4 Incls 	 MYRON C. CRAMER 
1. 	Record or trial · !Jajor General · 
2. 	Ltr tr accused The Judge Advocat~. General 


28 Feb 45 

3. 	Drt ltr for sig.S/a
4. 	Form of action 

(Sentence as approved by reviewing authori.ty contirmed but forfeitures 
remitted. o.c.M.0.·171, 6 Jun 1945) . 
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------------------------------

:- WAR DEP.ARTMENr 
J.nq Semo• Forces 

In the Office of The Judge AdTooa.te Gener&l 
Washington, D. c. (359) 

SPJGK - CK 276559 

21 MAY 1945 
UN 1· TED S· TATES. ) ARMY Am FORCF.S 


CENTRAL FLYING TRAINING COMMA.ND 

v. ~ 

) Trie.l by G.C.M., convened. at 
· Second Lieutenant LORJ.ll ) Fort Worth Anq Air Field, Fort
T. FRANCIS (0-680428), Worth, Texu, 16 February 1945. .. ~ Air Corps. Dismissal. 

OPINION of the BOARD OF REVIEJI' 
LYON, HEPBt:Rll am______)l)lSB,..___________Judge Advocate,.___________.... 

1. The record of trial· in the oue of the of.fi.oer named abon bu 
~en .examined by the Board ot Review and the 'Board submits this, it. 

.opinion, to The Jlldge Advocate General. 

2. The aocuaed was tried upon the following Charge and Speoifio&tiou 1 

CHAR~• Violation of the 96th Article of War. 
. . 

Speoitioation la In that Second Lieutenant Loran T. Francia, 
,IJ.r Corps •. did, on or &bout 17 December 1944, wrongtully 
perm!t a pa.ssenger not a crew member to be carried in an 
Arm:, &ircr&f't which he commanded while on a student trai11
ing•Jtlissi on from Fairtu: Field, K&nsu City, Kamu, to 
Lowry Field, Dennr, Colorado, in violation ot 1'ra1Din.g 
Coll.lll8lld Memorandm No. 62•10. 

Specitioation 2 a In that ·second LieutenaJlt Loran 1'. Francia, 
Air Corps, did, on or about 18 December 1944, wrongful.17 
permit about six puaengera not crew membera to be carried 
in an Jr'Iq airore.ft which he commended while on a, student 
training miuion from u,wry Field, Denvtr, Colorado, to 
Minea Field, I.o1 Angeln, California, in Tio~tion ot 1'rah1:ng 
Command :Memorandum Bo. 62-10.• 

Specification 3a In that Second Lieutenant Loran t. Fra.noil, 
Air Corp,, a married man, did, at Fort Worth, Texa1, on or . 
about 12Juluary 19'5, wro~l;y h&Te sexual intercourae with 
Doroth;y Elaine Beuaon, a woman not hi• wite. 

He pleaded not guilty' to Speoitioation.t land 2 of the Charge, and guilt;y 
to Specit'ioation 3 of' .iie Charge, and tbe Charge. He wu tound guilty' ot 
the Charge and ~l of' the Speoitioatiou. No. evidence n.1 in.troduoed of 
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any previous conviction. He wu aentenoed to be diamiaaed the service and 
to forfeit all pay and allow-a.noes due or to become due. The reviewing au
thority approved the aentenc• and forwarded the record ot trial for action 
wxier Article ot liar 48. 

3. Summary ot evidence. 

!: . Speoificationa 1 and 2 (violationa of training memorandum). 

For the prosecution. 

On 14 December 1944, the aocuaed, •ho wu an •un1.wted instructor• 
at Fort Worth .Anq Air Field (R. 14,15),.made written application for a B-2-4 
student navigation training· flight rw himaelf and certain ot his atmenta, 
this flight to start from Fort Worth Field at 0100 16 December 1944 and to 
proceed first to IDrrey Field, Denver, Colorado, and then to Los Angele•, 
California, from l'lhich point it was proposed to return direct to Fort Worth. 
It wu cont.emplated that the round trip would be completed by 2100 on 17 
December. Aooused listed himself u •Pilot-Instructor" and Captain R. E. 
Trappe, Secom Lieutenant T. P. Culp, Secom Ld,eutena.nt N. B. Hemmingwa,.y, 
and Flight Officer R. E. MoAndrn11 a.a •student Pilots,• adding, •other 
crew will be added later. n The flight .wu duly authorised, and accused 
we.a placed in commalld. First Lieutenant P. A.. Toomey, who wu ·at that time 
a "limited instructor," wu authorized to acoompany aocuaed on thia nduion 
u an aasiatant iDBtructor (R. 12,13,141 Proa. h. 3). No one other than 
these dx officer• and the uaigned engineer, radio opera.tor, and their 
usiatants were given permislion to make the trip, and they were the aole 
occupants ot the •:e-24• when it took off on the flight to Loa A.ngelH (R. 
7,13,14). A.oouaed'a squadron cOJlllllaZlder, Major Linton B. Carney, Jr., ade 
no comment 1x> aoouaed before hia departure as to whether acouaed "could or 
_oould not" pick up puaengera (R. 14). 

Under date ot 15 ?ioTember 1944 there wu i11ued b7 .A.nu¥ Air Foroea 
Training Comma.Di; Fort Worth. Tnaa, Tr&ining llemorand'UIII. Namber 62-10, ot 
which the court wu requested to take and, without objection by the defense, 
did take judicial cognba.noe (.R. 18 ). Reterenoe to thil memorandum (a cow 
of whioh w'u not actually- introduced) diacloae, that it contain. the tollowiDf 
pertinent inatruotiom and informations 

"l'. c. MllroRA.NDUK HEADQUARTERS 
ARMY A.IR FORC~ TRAINIJiG COWIJI)

litJl(BER 62•10 FOR1' WORTH 2, TEXAS 16 lloT 19" 

FLYING SAFETY 

Pasaengera in Aircraft Assigned A.FTRC 

(ihia Memorandum auperaedea TC :Memorandum 62•10, 16 ){q' 44.) 
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l. The increa.aing number of persoIID.el, non-ea,ential to 
aucceaatul flight operations, who are. involved in airora.ft a.ccident,, 
make, it necessary to define oertain rules a.a to personnel, and num
bers thereof, 1'ho. mq be ca.rried in aircra.tt uaigned to this 
Command. 

2. 'Ihe provisions of this memora.ndum are in a.ddition to per• 
tinent Army a.nd Air Foroea Regulations J a.nd this memora.ndum will be 
prominently- po1ted in a.11 Operations and .&igineering Offioe, a.nd. 

. pilot and student ready roo:ma. It will be the direct responsibility 
of commander, to insure that all pilots read am oertify that the7 
unders ta.lld. the oontenta of thia llemo_rand'lm. 

3. The following will apply to 1tudent training miaaiona 1 

. a. Aircraft schedules tor a tudent trainiJlg miuiona 
will carry oDl.y orn member• neoe11ary and ea1entia.l 
tor the suoceutul performance ot student training. 

b. 	 It ia considered that radio opera.tors, tlight engiuera, 
flight surgeons, and airorn membrs that are qualified 
or in training may be eaiential orn member• necea1&r7 
in the performance of the miaaion. ' 

o. 	• Gro\Uld crew members not e11ential in the performance ot 
the miuion will not be ca.rded. . . 

4. The following will apply to .flight• other than 1tudent tn.in
ing tlighta I 

a. 	 Pilots who have flown in exceaa ot seven hundred a.nd 
fifty hours a.a pilots mq be permitted to car17 puaengen 
a.uthoriled by pertinent regulatiom. On orou-oountry 
flights suo4 pe.aaengera will be undet competent travel 
orders, or on leave or furlough, and traveling between 
their usigned 1tation a.nd. destination. 

b. 	 Pilots with leaa. than aenn hundred and titt)r hour, ot 
flying time mq be permitted to carry authorized. passenger, 
only when such peraonnel are euential to operations or 
administration.• 

Major Carney, who had u1ume4 comm.and. of the 1quadron on 20 November. 
1944, testified that at the time ot the trial a oow of thil training JUllO• 

ra.ndum wa1 poated on the aqua.dron bulletin board.. but he oould not state 
4etillitely whether a oow ot it wu po1ted on 1 T Deoember, although he telt 
that it ha.cl ~een po,ted and brought home to hia instructor,• a.t the time ao
ou,ed ,tarted on hi• oro11-ooun~ mi11ion. Be further te_1titied1 

•• • • !'he reguJatiou are evident in the tilea a.Dd it the IJ.eu
tenaat [_;.ooued7 bu not made ~elt m.re ot the taot1, then I 
ha,Te no way ot:lmClldJ1g11 (ll. 11). . 

.H. ,tate4 that tb.11 regulation agaiut oar17ing pa11enger1 did not eatabli,h 
a uw rule, as thil prohibition had been in etteot •quite s.cme tiae prior ~ 
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the time that ffi~ reported to this station" (R. 18 ). Aocuaed was already 
a member of the squadron when Major Carney assumed command (R. 17). Ao
cording to 1:a.jor Carney, requests a.re frequently made a.t stations other 
than the home station of a plane engaged in a. cross-country flight that 
passengers be accepted, but no one ·at suoh other stations has the right to 
compel the aoceptanoe of passengers, and the students are instructed "to 
refuse to take any persons aboard other than essential. members of the crew" 
(R. 15 ). 

The first stop made by the plane, commanded by accused, wa.a Kansas 
City, Kansas. flhen the plane left from Fairfax Field, in that city, First 
Lieutenant H. G. Denner was aboard, in addition to the original occupants 
who had left from Fort Worth (R. 5,10; Pros. Ex. 1). Three more officers 
and .two more enlisted men were in the plane when it departed from Lowry 
Field, Denver. Colorado. These six passengers, none of woom was a member 
of' the crew, and none of whom was essential and necessary to the flight, 
completed the trip to Los Angeles with the original authorized oooupa.nta 
who had started from Fort Worth (R. 5, 7, 8, 9-11, 14 a Pros. Ex. 2). Their 
presence had not been authorized by V.ajor Carney. Permission to ride as 
passengers was granted them solely by accused. 

:for the defense. 

After an explanation of his rights, accused elected to testify 
under oath as a witness in his own behalf. He stated that he had been 
stationed for about a year at the Army Air Forces Bombardier School at 
Midland, Texas, and had reported for duty at the Fort Worth Army Air Field 
about 8 July 1944. Each set of students was required to have one cross
country flight of approximately 20 hours duration. On or about 17 December 
1944 accused made an application for such a flight for certain of his students. 
He had made quite a. few "oross-oountries 11 &.t Midland but, except as a student, 
had made none from the F'ort Yforth Field., He had a.bout 1400 hours of flying 
time (R. 21-22). 

Accused stated that he was in command of the airplane but had First 
Lieutenant Toomey as a co-instructor "to help him out on the trip. 11 Major 
Carney gave him no instructions as to whether he could or could not pick 
up passeng~rs en route. Beca.\15e of engine trouble it was necessary to make 
an unanticipated landing at Kansas City. The engine having been repaired, 
accused and his orew went out to the field the next morning 11ready to take 
off." 11 The Operations Officer or some one behind the counter" brought a. 
First Lieutenant up to accused and said, "Here's a passenger for you to 
Los Angeles." This officer, who was stationed at Kansas City and who stated 
to accused that he wa.s on emergency leave and that his wife was ill in Los 
An&eles, was allowed by accused to ride in the plane to Los Angeles (R. 22). 
Bngine trouble was experienced again upon arrival of the plane at Denver, 
where the personnel in the flight remained overnight. When a.coused reported 
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a.t the Operations Office the following morning there were between 15 and 
20 offioers and enlisted men in the offioe as well as a large number at 
the Red Cross oanteen. Aoouaed filed hi• olearanoe, showing hia inten
tion to go from Denver to Loa Angelea. Thereupon some one in the Operations 
Of'fioe put this ·information on the bulletin boa.rd and oalled down to the 
Red Cross oanteen that there was a •cross country" to Los Angeles. Several 
men approa.ohed a.ocused and asked permission to accompany him on the.flight 
to Los Angeles. Aocuaed we.a unable to accommodate all who wanted to go, 
and accepted only the ones that had emergenoy leaves or whose trips seemed 
most important, limiting the number to the parachutes available. Those who 
did accompany him were listed on the clearanoe (R. 23J Pros. Ex. 2). 

Accused testified that he had never seen Training Memorandum 62-10 
until his return from this cross-country flight on 6 or 7 January 1945, nor 
had he been apprised of its contents before leaving on his flight. 'When 
asked whether he picked up passengers at Midland Field, his previous station, 
he replied a · 

"Yes, sir. Out there it was pretty common practice to carry 
other people aboard your ship. Nothing was ever said about it. 
They didn't apparently.object to it' because even on our routine 
bombing miss.ions around the field, which nre definitely student 
training missio~, we took fellows along with us jl,LSt for flying 
time. We had overseas men there and they were way behind on flying 
time. We took them on.local bombing missions to let them get in 
flying time. ·. We also took enlisted men along for the same reason. 
On lots of missions when students would go solo, that was the time 
we would ta.lee the other bombers or enlisted men along for the ride 
so they could watch ,the bombing" {R. 24 ). . · 

On cross-examination and examination by the oourt the following 
, pertinent testimony was developed (R. 25,26)a · 

"Q. What was your understanding before you left here on the 16th 
a.s to whether you were authorized to .carry passengers who were 
not necessary and essential to the atudent training miasiont 

'A. 	 Well, air, the understanding that I had a.n:l the only thing I 
knew about it was just hearsay, that I have heard from the men 
I've been flying with a.nd,I don't know exactly how it all oame 
up, but I heard that it was not the policy from this field to 
carry pasaengers, but that most of the instruotors who flew on 

·cross 	countries did take passengers and would enter them on the 
Form 23 and then ·not put them on the Form l. 

Q. 	 Did you list any of these passengers that you carried and who 
you showed on the Form 23, did you shovr them on the Form l t 

A. 	 No, sir. I had Lt. Denner on the· Form l and then I took him 
ott ot it. I put them on the Form 23 though.•. . -. 	 . 

,. 
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•Q. 	 You did, howenr, notwithatanding the fa.ct that you aa.y you 
never saw this memorandum 62-10, you did know or have soae 
reuon to suspect tha.t there wu a reguh.tion a.t this field, 
or from aome higher headquarters, in existence relative to 
ta.king on passenger, on a student training tlightT 

A. 	 Sir, I didn't know that there YU a:r,.y definite regula.tiona. 
I didn't kncnr if it wa.s verbal or written. 

· Q. You hea.rd that there YU some such regulation &Id ;you didn't 
bother to find. out about itT . 

A. 	 I have never had UJiY ocouion to think otherwise that there 
might be one. · It waa never brought to Tfl¥ a.ttention. 

Q. 	 But you heard rumors a.bout it enough to put you on notioeT 
.A. 	 Well, I believe it probably ahould have put me on notice to 

dig mor• deeply on it, but I didn't.• 

Aoouaed likewiae atated, on examination by the court, tha.t no one 
had given him orders to take the paaaengera aboard, that aa the pilot he oon• · 
aidered himaelt in command ot the 1hip •regardleu ot Yhat ~Olle e1,, add,• 
and that he took it upon himaelf to take the additional- ottioers aild enlisted 
men aboard the 1hip (R. 26). 

b. 	 Speoitioation z, Charge I {adultery). 

Aocuaed pleaded guilty to thi1 apeoitication and ciidnot teatity, 
' 	 otter uq Yitneuee, or make an un,nrorn atatement Yith regard thereto. 

Teetitying u awitneaa tor the proaecution, Captain Virgel E. Pecor, .Aa1i1
tant Provoat lfarahal, Fort Worth, Texas, stated that in the :1110rning ot 12 
Janul.l'J" 1~6, be entered a bedroom in the Weatbrook Hotel, Fort lrorth, Tena, 
with two polio• otfioers, m4 "found• aoouaed in bed with a young woman. 
The viai~ to th• rocm wu the result ot •trouble• reported b7 the ,iotel, • 
the nature ot whioh was not disoloaed to the w:l.tmaa. There wu another 

-officer in the room when they arrind, and he YU "the one the;y went over 

to talk to tirat." Captain Peoor 1ta.ted that he tirat aaw aoouaed rith a 

1heet onr hill. Atter the diaoovery ot "more clothing• in the roo.m.., om 


• 	 ot·the police ottioera •1oobd the door, pulled the aheet back and a young 
lady'• head appeared.• Neither aJouaed nor hie teaale oomp,,nion was tull.y · 
dreaa:ed, and witnea• teatified that lM noticed •olothing pertaining to both 

· ot 	them in the room11 (R. 20). · . . _ 

It was atipulated that it Dorothy Elaine Benaon were preaezn izL 
ooun ahe would teatity that ahe wu a -.rried woman.., 22 yeara ot age, that 
1he had nenr been married to the aoouaecl, and that ahe wu with the aoouaed 
at the Westbrook Hotel, Fort Worth., !exu., and had Hxual interoourae with 
him in one of the rooms ot that hotel 011 the mgh• ot 11 .-nU&17 &lid JBOraillg 
ot 12 .Jt.nuary 19'5 (Pro,. Bit. 6). It ~ i'lartur atipulated that the ao• 

·.ouaed. wu a married an on 11 and 12 January .1948 (Pro,. Ex:. ,). 

e 




• • • 

(365) 


6. Training Memorandm Ho. 62-10, iuued by Arm;r Air Foroea Training 
COJ:lDWld 'lmder 'cl&te ot 16 November 1944, proviaiona of whioh aoouaed wu . 
found guilty of violating, ouetully defined and str..aed the rulN gonrn
ing personnel •and member• thereofn to be carried in e.iroratt asaigned to 
that command, a.nd emphasised the diatinotion betnen the rules applicable 
to student training m1aaioJl8 and thoH applicable to flights· other thaA 
suoh miaaioJlS. With regard to student training miuiona the tr&in.1.Dg JUIIO• 
randum provides in pertinent part that 1 

•3••••. 
•a. .Aircraft 1chedule1 tor student training 1111110111 will 

Oa"7 only Orn' me:m.bens neoeaaary and euential tor the auoceH... 
tul p.rtonaance ot atude:nt trainiJJg. , 

• 

•e. Ground orew •mbera not essential in the pertormanoe ot 
the mission will not be carried.• 

On motion of the trial judge adTOoate and without objection b;y 

the detem e, the court properly took judicial cognizance ot thia training 

memorandum under the proviaiona ot the Manual tor Courts-Martial, which 

specifically authorize a court to tab judicial notioe without proot ot 


. "general order,, bulletina, oiroular1 and general court-martial ordera ot 
the authority appointing the court and.of all higher authority• (ICK, 
1928, par. 125, P• 135J CM 207625, 8 B.R. 347). Sino• the memorandwn ia, 
in etteot, an order of general application, issued by the Arm¥ .Air Forces 
Training Command, and sinoe the appointing authority is the Army Air Foroe, 
Cent_ral Flying Tra.iniEig Command, an interior oo:rnrnand, it neoeuarily follow• 
that the memorandum talla within the latter category. 

. Aa teatified to by accused's squadron c·ommander, Major Carney, 
and· a.s pointed out by the trial judge adTOO&te in his request that the 
court take judioial oogni&anoe of the memorandum, this Training llemoranda, 
although dated 16 November 1944, does not purport to eatablish nw rulea, 
applioable to student training croaa-oountry' miHiona•. Retereaoe to the 
:memorandum of 15 May 1944, which it auperieded. show• that it ii merely a 
reaffirmation of the prior regulation.a. The regulation.a, which are de
olared to be in addition to Army Air Foroea Regulationa, are of general 
applioation, governing the operation ot all military e.iroratt assigned to 
the Army Air Fore ea Training Command• wherever looated, and were adopted 
for the express purpose ot reduoillg •the inoreaaing n~ber ot peraonnel, 
nonessential to successful flight operations, who are inTolved in aircraft 
acoidenta." Even assuming that they were Jiff regulatiom, effective only 
on 16 November 1944. accused. a :military pilot. aening as an inatruotor 
and responsible for students and other~ oarri_ed by him on oroaa-oountry 
flight•, must be presumed to have had both actual and oonatruotiTe know• 
ledge thereof on l '1 December, when he undertook to O(IJJJD&nd a atudent 
training crosa-oountry mission authoriz•d~on an applioation whioh he 
personally made. It haa been held on several ocoa.aiona by the Board o~ 
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Review that there exists a preaumption of knowledge ot Air Foroea Regula• 
tiom by a military pilot (CM 256709. Griffitts, 26 B.R. 349J CM 249704• 
Freud.er. 33 B.R. 165). There appears to be no aound reason, legal or · 
equitable, why this preaumption ahould not apply with equal force to a 
military pilot, aerving u an instructor, with reapeot to a training memo
ra.nda ·or the command to which he 1a uaigned, dealing with the nry dutiea 
and obligationa ot auoh an officer. 

In the oue preaently UlXler consideration, the acouaed, a member 
of the command iu~ng the memorandum, na an inatruotor ot military per
1onnel training to be pilota, and, u 1uoh waa one or the '"Z'Y plau ot 
per1on.a to whom the memora.Jldum. wu priu.rilY. directed. i'raining .t'l1ghta, 
o.t' neoeslity, entail operation by inexperienoed pilot•. The memorandum 
apeoifioally prohibited the carrying of~on-e11ential pu1enger1 10 a1 not 
to 1ubjeot them to this unneoe11ary or added ri1k, a prohibition founded 
on-common Hme which it wa1 deemed neoeuary to emphube beoauae ot. the 
inoreuing nuabtr of aocidenta a.riling ill.training tlight1. Enn a11um1Jlc 
that the memora.Jldua in que1tion Wu not one of long 1tanding.uad ht.d gone 
into etfeot only on 15 ?ioTem.ber 1944, there wu ample opportunity prior 
to 17 Deoembn, the date ot oommeaoement of the flight, tor the aoouHd to 
have familiarised. himaelt with its .proviliom. Al pointed out by ?df.jor 
Carney, the memoram\1111 n.1 in the tilea, and it aoouud tailed. to read it, 
the ta.ult liu 1olely wliih hi.a. -In addition, it appears ~onolulively trom. the re oorcl that aocua ed. 
at leut wu aare ot the .t'aot that there wu 1ome form ot regulation at 
the Fort Worth .Ur Field which prohibited him trom ta.lcing non-euential 
and wmeoe11a17 pa11enger1 on a oro11•oountry training mi1eion, although 
he expreued ignoranoe ot the aotual exietenoe ot written regulation,. 
Located at thi1 tield tor more t~ tin month.I preoeding hit tlight, and. 
awa.re ot tht taot that he wu ill OOJlllll.&D.d ot a 1tud.ent training tliglxtl tor 
which he per1onall7 made application, 1 t wu hi•. duty to uoertain the 
nature ot thi1 regulation or, a• he terae4" it, tlpol107, • betore hit 
departure. Ignoranoe clue to failure to oonf'irm the 1xi1tao, ot a rule 
whioh i.n ottioer ot the J.rrq ot the Uaited stat" ha.1 reuon to 'belien 
11 operative 1hould not. be alland to Hrn u an exoutt where tht ottioer 
11 under .an obligation, u wu aociuted, to perform a dut7 which inTolnd. 
th, applioation ot'the rule. It wu ·01earl7 e1tabli1hed., and admittt4 
by th• aoouted, tb&15 a, oommander ot an Ullff airorarb, ,engaged. in a 
1tudtnt training_ oroH•oow:i.tey minion, he oarried. a pqNnger, no, a . 
orft' member, from .Fairtu Field, r.ua, City, to IAnrr,y P1t14, I>ennr, 
Colorado, ~ dz puH11g,r1, not orn member,, trom the lt.tttr t1t14 1to 
Kintt Field, Loi .ADgtlH, Ca.litoni.ia, u ohargecl 1za 8peoit10t.tio111 1 ud, 
2, rHpeotinq. ~ t1m1np ot guilty ot thNt 1peoit1oat1011f, ther.ton, 
1ho~cl be 1uatained.. . . · 

,, ll. 

• I 
· e. .A.oouHd., t. married. 11&n, na in Speo1t10t.tioza I oh&r&t4 wi~h u4 
pleaded. gulltf to ht.Ting ooQdthd adultt17 witb. oae Dorothf llt.iu Beuoa,. 

,.. 
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o_n or about 12 January 1945, in Fort Worth, Ten.a. The_ oommiuion or the 

a.ct was further esta.bliahed by the stipulation that it Dorothy' Elaine 

Ben.eon were present she would testify tha.t she was a. married woman, that 

she ha.d never been married to accused, and that she &nd accused indulged 

in aexu.a.l intercourse in a. room at ~e Iestbroolc Hotel, Fort Worth, Texas, 

on 11 and 12 Janu&.r7 1946. They were diaoOTered, pa.rll7 Uld.r•aa•d, in a 

bed in a. room at that hotel in the morning of 12 Jt.nua17 1946 by an 


,A.asiata.nt Provost Ma.rshal and two member, of the police torce of the City' 

ot Fort Worth, when they repaired to the hotel in response to a call from 

i ta manager. Another Jntiy officer was in the room a.t the time of their 

a.rriva.l. While the record is indefinite on this point, it appears tba.t 

the "trouble" -reported by the manager was oocaaioned by thil .latter officer 

ra.ther tha.n by acouaed. 


The Boa.rd of Review oonours in th~ findings ot the court-ma.rtial 

that accused'• conduct constitutea a violation ot Article of War 96. He 

unquestionably committed an aot of adultery in a room in a public'hotel, 

and in doing so was guilty of misconduct' that has been denounced aince the 


, proclamation ot the Ten Commandments. That adultery otfeDda the public 

morals is. probably beat indioated by the tact that in almost every 1tate 

in: the Union it at.f'ords, grounds for diYoroe to the spouse who has been 

sinned against, and that in ma.ey of the states a single a.ct of ma.rital 


. infide~ity is ma.de a criminal o.f'fenae. So aeriou,·_ · ~· this transgression 
considered by the Congress of the United Sta.tea that it _ha.a ma.de the com• 
mission of adultery punishable by impriaomn.ent for a period not in excess 
of three years when committed within aw Territory or Diatriot, or within 
'or upon arry ple.oe within the exolusive juriadiotion of the thited Ste.tea 

. (18 u.s.c, 516), and ha.a provided in the Code of the District ot Columbia 
,.(Sec. 22-301) that tJ!iY .one oommitting adultery in the District ahall be 

. punished by a tine not exceeding $600 or by imprisonment not·exoeeding one 
year or_by both, 

. The fact that the State ot texu doea not ma.lee an isolated &ot 

ot adulter:, a. oriminal otteme does not in &D;Y way alter the aeriouaneaa 

of accused'• otfeue against good mora.l.1, pubiic deoenq and propriety'. 

In upholding a finding ot· guilt7 of a.n attempt to commit adulte~, in 

violation ot J.rtiole of War 96,.. The Board otHeTin in CK 26356~ Schultz, 


· properly dispoHci ot·the legal eitua.ticm P?'!lsented, altho~gh ·adultery b not : 
an of'teue in the State ot Louisiana, where the aot was committed• 

· •file a.ccuaed 111 Speoi.f'ioation l ii charged with an attempt to 
. oommit adulter7. Counael tor the dei'em• ha.a a.rgued that auoh 
mil conduct wu not indictable. either at common law or under the 
,tatutory ·1.., of. Louisiana. 'Whether hi• oontention be correot or 
not i, imma.teri&l, tor it onrlooka the true nature ,of' the otfeme 
alleged. The acouaed ha.a been tried llOt · .f'or a.Tiole.tion of' collllDOZl 
la.w or ot the 1tatutory l&w of Louisiana, but tor •conduct unbecoming 
a.n otticer and a; gentleman'. the officer who attempts to oommit 
..- . .. 
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adultery not only offends against his wife but infringes upon that 
ooca, of honor by which gentlemen are expected to abide.• 

The ofJ'ioe of' The Judge Advooate General has in the pa.at approved 
without question findings of' guilty or adultery a.a violations of' Artiole or 
War 96 where the accuaed were enlisted men (for.example, aee CM 277161, 
Hinterberger, 274918, Broadwater). The Board of' Rev1ew·see1.no reason 
for not .following the precedent thus aet where the accuaed is a commiuioned 
officer of the~ of the United States. 

s. War Department records show that accuaed is about 23 years and 
eight months of age and married. He· enlisted in the Army on 12 September 
1940, attaining the grade of private first class, and became e.n aviation 
cadet on 9 September 1942. He waa coIID!lissioned a temporary second lieu
tenant, Air Corps, in the Artrry or the United States, on 24 May 1943. 
He graduated from high school and attended the University of Tew .for 
one year. For .four years prior to entering the Army he served aa a lite 
guard for the Baker Hotel at Mineral Wells, Texas. 

7. 1he court wu lege.lly conatituted and had jurisdiction of the 
person and the of.fenaea. No errors injuriously affecting the substantial 
rights o.f the accused were committed during the course ·of the tri&l.. In 
the opinion of the Board of Review the r~cord of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant confirma• 
tion of the sentence. Diamiaaa.l ia authorized upon oonviction of a. viola
tion of Article of War 96. 

10 
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WAR DEPARTMENT 
Anny Service Forces 

In the Office of ·The Judge Advocate General 
Washington, D. c. (369) 

SPJGK • Cl.{_276559 21 MAY HMS 
U N I T E D S T A T E S 	 ) ARMY AIR FORCES 

) CENTRAL FLYING TRAINING COMMAND 
v. 	 ) 

) Trial by g.c.m., convened at Fort 
Second Lieutenant LORANT. Worth, Texu., 16 February 1945. 
FRANCIS (0-680428 ), Air ~ Dismissal. 


. Corpa. ) 


DISSENTING OPINION of HEPBURN, Judge Advooate 

I do not concur with the decision of the majority members of the 
Board that the record of trit.l is legally sufficient ·to 1upport the 
timing of guilty of Specification 3 of the Charge. In my opinion the 
conviction ot this Specification should not be 1usatined tor the follow
ing reasons 1 

'!he accused has been found guilty of a specification that allege, 
that he, a married aan, at Fort Worth, Texas, did on a certain date 
"wrongfully have sexual intercourse with • • • a woman not his wife", 
in violation of the 96th Article of War. The proof of the aot was clear 
and oonvinoing. It was stipulated that if a certain woman were called 
as a witness she would testify that she and the accused did at the time 
and place alle~ed in the Specification engage in sexual intercourse. 
'!he accused by his plea of. guilty admitted it. 'lhe testimoey of the 
~litary policeman vmo aooompanied a loot.! policeman into the hotel 
bedroom of the accused ~ observed the local policeman pull down the 
sheet covering the accused 10 a1 to di1clo1e the head of a woman in 
the same bed was unneceuary in f.he proof of the offense charged and 
should not play -.rxy part in the legal question herein presented. The 
accused was not charged with disorderly conduct in being found in bed 
with a woms.n who was not his wife. '!he charge here is the act of sexual 
interco~rae. that took pl_ace some time before they were discovered in 
the room. 

It should t.lso be borne in mind that the accused has been convi:t
ed of a violation of the 96th Article of War and not the 95th Article of 
War, and that therefoie the question of whether his conduct was unbecoining 
that of an officer e.nd a gentleman does not en:ter into the issue involved, 
Nor does the f&ot that the &ooused h&a pleaded guilty prevent the Board 
from holding that he is not guilty, beoauae the plea admits only what 
is precisely charged, and, if the Specification does not aet forth an 
offense, the plea ce.nnot make it an offense, and it follows that there 
can be no lawful conviction thereon (CU 248032, 31 BR 95). •. 
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The question presented is whether a male in the military service, 
who is married, violates the 96th Article of War by privately having 
sexual intercourse with a woman who is not his wife in the State of 
Texas. Neither sexual intercourse. fornication, or adultery is ex
pressly ~rohibited by acy of the Articles of War. Nor do 9.llY. of \hese 
acts constitute a common law offense. Adultery and fornication become 
criminal of'i'enses only when. made so by statute. 

Bishop's New Criminal Law. par. 381 "Fornication and adultery 
though in England cognizable criminally under the eoolesia.stica.l 
law, are, in the absence of legislation, not crimeswi.th us, 
unless, indeed, they are open and notorious. amounting to a 
public nuisance.• 

and in par. 6011 "Adultery and fornication xx x done in 
a more private manner. are not punishable criminally. except 
under statutes.• - - (It) may be so continuous and public, 
or open and notorious, as to constitute an indictable nuis&nce 
at the common law. 11 

Clark and Marshall on Crimes, par. 4621 "Fornication and adul
tery were not common law crimes in England, nor, by the weight 
of author!ty• are they a o in this country, unless committed 
openly and notoriously, so a.s to constitute a public nuisance. 
In ma.ny states, however. they are now punished by statute.• 

Adultery was not a common law crime when privately committed be• 
cause, although immoral and a violation of the marriage vow, it did not 
affect the morals of the public. It affected only the other person in
volved., or his or her spouse, who, if' injured had his or her civil 
remedies at laW'. It was therefore not considered an offense again.at 
the "Crown", or "The Cornmonwe&l.th", or "The State•. 

The act ot sexual intercourse in the cue under discussion took 
plaoe in the State of' Texas. The record and the papers attached thereto 
show that the accused and the woman involved were residents of that 
State. The isolated act of sexual intercourse by or with a married 
person 18 not a criminal offenae in the State of Texas. In order to 
be such habitual carnal intercourse must be shown. 1Vernon'• Penal Code 
ot Teus, Chapter 3, page 421, and the authorities therein cited.) 

Article 499 of the Penal Code ot Texas pro'rldea 1 

•.Adulteey is the lYing together and oarnal intercourse 
wi~ eaoh other, or habitual carnal intercourse with eaoh 
other w\thout li'rlng together, of a man and a woman when 
either ii lawf'Ul.17 married to aonie other person.• 
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Nevertheleaa, notwith1t&nding the fa.ct that the act waa neither a 
comm.on law, nor a statutory offense, ndT expreHly prohibited by the 
Article• ot War, it has been held that, if.the acouied wu in the 
military service at the time of the commiaaion of the act, and if the 
act waa committed ••nder ciroumsta"ea constituting either (1) a "disorder 
and neglect to the prejudice of good order a.nd,military discipline", or 
(2) "conduct of a na.ture to bring diaoredit upon the milita.ry aenice 11 

and he ia ao charged, a oonviotion may be sustained u a· violation of 
the 96th Articsle of Wa.r without reference to the local or federal 
statutory law· (SPJQJ 1944/11061, 18 Jan 1946, Bull. Jag, Jan 19'5, 
PP• U-14). 

In order that a court-martial may legally punish one subject to 
its jurisdiction tor an offenae under Article of War 96 one of the 
following conditions must be pre1ent1 

The 	 act muat constitute either 

(1) 	A crime ·or offenae not capital• 

(2 )A disorder or neglec't1 to the prejudice of good 
order and military di1cipline1 or, 

{!) 	Conduct of a na.ture to bring discredit upon the 
military service. 

One (1) does not ·apply because that clause embraoea only those crimes OOJR• 

mitted_ in violation of the laws of Congreu in a plaoe aubjeot to the 
sole jurisdiction of the United States (MCM 1928, par. lb2o, page 188). 
Although adultery is deaounced by 18 USC 516 and also by t'Iie Code of the 
Diatriot of Columbia those atatutes do not apply to offenses of that 
na.ture in the State ot Texas where the United Sta.tea does not have 
.excluaive jurisdiction. 

Nor does two (2) apply. The accused'• act could not have consti 
tuted a "disorder or negle~t to the prejudioe·of good order and military 
dilloipline" becauae it had no connection whatever with milita.ry dis
cipline. In order that a disorder or neglect may violate thia Article it 
muat be prejudicial to good ord~r a.nd military discipline. Even it the 
aoouaed 1 a aot conatituted a common law or state statutory oft~me known 
u adultery or fornication that is not auttioient to bring it within the 
meaning of. this clause of the Article. Thia olauae formerly appeared in 
similar terma in the 62d ~iole ot War. A reading ot·the Digeat of Opiniom 
ot the JAG for 1912, 1912-30, 1912-'0, and the exhauatiYe collection of.cues 
listed in Winthrop'• Military Law and Precedents {Reprint 1920) fails to ' 
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di•clo•• that the offense ot adultery or fornication was ever consid
ered a violation of either the 62nd or 96th Article of War during the 
period ot time covered by these publications. Nor doa'either of these 
ottenaea appeu in the li•t of offenses in the Ta.ble of Maxim.um Puni1Ji
menta, (MCM 1928, par. 104c} nor eluwhere in the Manual tor Court•
.Martia.l. 

Winthrop (pa.ge 723) 1tated1 

•It is now the accepted conatruction tha.t the worda, •to 
the prejudice of good order and milita.ry discipline•, are ot 
general ai,plication, and qualify not only the term 'disorder• 
a.nd. neglects• but the designation •crime•' u well. A. crime, 
therefore, to be congizable by a court-ma.rtial under this Article 
must have been conmitted under auoh ciroumata.noea u to haw 
directly oftended a.gainat the governnent and di•oipline of the 
military state. Thus x x x where such crimes a.re committed 
upon or against civilia..na, and not at or n::;ar a military camp 
or post, or in breach or violation of a military.duty or order, 
they are not in general to be regarded as within the description 
or the Article, but a.re to be treated as a civil rather than 
military offenses.• 

The legality of the conTiction in this case must, therefore, rest 
upon the remaining ola.uae (3) - "conduct of a na.ture to bring discredit 
upon the military service." 

. 
The hhtory of thia olaue h not only interesting but. may throw 

aome light upon it~ proper oonatruotion. 

General 1:lnooh Crowder, then Judge Advocate General, in 1912 wu 
its_ a.uthor and a.ppea.red before the Mili ta.ry Affa.lrs Committee urging 
its inoluaion in this article or war. When asked by one of the member• 
of that committee the purpose of this "vague language", he a.nawered u 
follows a 

"I want to explain that. That ru inserted for a single 
purpo•e• We ha.Te a grea.t Jllaey retired noncommissioned offioen 
and solc:tiara distributed throughout the body of our population and 
a great many retired officers. It the retired officer does 
anything discreditable to the servioe or to his official po•
ition, we can try him under the sixty~firat article of war for 
oonduot 'unbecoming an officer and a gentleman•. We cannot 

·try the nonooimnissioned officer or soldier under that article, 
nor can we try him for conduct prejudicial to the good order 
and military diaciplineJ because the aot of a man on the retired 
list, any from ~ military post, cannot rea.aona.bly be •aid 
to afteot military diaoipline. I threw in that language to 
oover the ca.sea of those men. 11 (ReTision of the Article a ot 
War 1912-1920, P• 83) 
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By judicial interpretation these "vague words" have since been expanded 
from the narrow oonstruotion placed upon~hem by their author to the' 
point where they have been used as the legal justification· to sustain 
pre.otioally all oonvi ,.tioll.l where the offense was committed by one in . 
the military service e.nd was not either specifically ienounced by c~rea 
other Article of War, or a purely military oftenae f.oovered by olauae 
(2) aboveJ, or a violation of a Feder&! atatute£covered by clause (1) 
a.boviJ. · · . 

. Thus it has been uaed to sustain oonviotiona under this Article 
where one in the military service has committed UV recognized common 
la,r crime or &:try offenise that baa .viola.tad any atate penal statute. 
Such common law offenses u assault, assault a.nd battery, disorderly 
oonduot, eto., e.nd auoh state statutory offenses as bigamy and atatutory 
rape have been made punisha.ble under this ob.use. • · \ 

It has also been used to sustain co:aviotiona under this Article 
where one in the military service ha.a committed UV offense of a diaorder
ly. dishonest or in4eoent nature that ianot a common law crime. aDd doea 
not violate any atate atatute. provided the act wa.s committed under auoh 
oircumatances aa to bring diacredit U!On the military service. 

Tb.ua, it has been held that an officer or soldier in unifom who is 
drunk, or who uses profane language in the presence of others, or who 
commits a lewd or indecent act, or who aaaooiates with proatitutea in 
,ublio, or who openly cohabits with a wom.an not his wife - thereby brings 
discredit on the military service and violates this Article ot War. So, 
too. does one who is lcnoWl\to be in military service and who diahonorably 
but without fraud issues worthleaa oheoks, or who dishonorably fails to 
pa.y his obliga.tiona. or who accepts gifts from goverI1111ent oontraotors, 
bring discredit upon the military service. 

When interpreted in the manner indica.ted by the foregoing suoh is a 
rea.aonable, understandable and commendable interpretation. The aota 
committed by the one in military service olearly injured the reputation 
or credit of the military service. If the a.ct 1·as a crime or T!olated a 
state statute and involved a disorder or mora.l turpitude no i'urther proof 
of bringing discredit upon the aervioe than that the aoouaed wu obTioualy 
or known to be in the military service should be required. But where the 
aot complained of is not a criminal offense and did not violate a state 
penal statute of the nature desoribed,then. in~ opir-1.on. it ahould be 
incumbent upon the prosecution not only to show that the aooused wu 
obTioully (in unifona} or k:aowu to be in the militaey aernoe at the 
time he oomm.itted the aot but that the act belt beoauae ot ita nature 
and the circum.atanoes Ul:lder which it was ooJIIDlitted directly at'teoted the 
reputation or eredit ot the militaey serrl.oe. 
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Manual for Courts~Martial, 1928, pan.graph 152~, page 187, r6adaa 

"By the term 'to the prejudice,' etc., is to oo understood 
direotly proj1ldicia.l, not indirectly or remotely, merely. An 
irregular or improper &ot on the part of an officer or soldier 
can soa.rcoly be oonoeiTed which may not be regarded a, in 801.!W 

indirect or remote sense prejudioiIJg military diaoiplineJ but 
it is hardly to be auppOlled that the article contemplated such 
distant effects, and the same is, therefore, confined to cues 
in which the prejudice is rea.aonably direct and palpable. 
(Winthrop.)" ' 

By analogy the term "to the discredit of" should mean to the direct dis• 
credit and not indirectly or remotely. 

In the instant case the accused's act was wrongful:not beoa.utJQl 
it ·w~o sexual intercourse but because he was not married to the woman. 
The act WM committed in private and so far as the record shows no one 
knew about it but this paramour. There we.a no proof that even she knew 
the accused to be in the military service when the a.ct we.a committed. 
The only peraonwronged was the accused's wife. It did not appear that 
ahe ever learned of the episode. It is difficult to perceive in what 
,~r the reputation of the military service we.a injured even remotely. 

The 96th Article of War is, after all, a penal or orimina.l 
zta.tutGi. As such it 1:1.uat be construed with auoh atriotness as to eafe
g'..a.rd the rights of the defendant, e.nd, if ambiguous, 1 t should be oonat:r-u0d 
in favor of the defendant. 

"The rule that penal laws are to be construed strictly is 
perhaps not muoh less old tha.n construction itself. It is founded 
on the tenderness of the law for the righta of individu~lcJ and 
on the plain principle that the power of puniahm.ent ia vested in 
tru,· legislative, not the judicial department. It is the legisla
ture not the court 'Rhioh is to define a. crime. and ordain i ta 
puni~hment".(Chief Juatice Marsh&ll in U.S. v. Wiltberger, 15 
¥1.lwat 76, 95-96.) 

Having in mind this well-known but often forgotten rule of 
statutory conatruotion, a reading of the 96th Article of War can.not 
fairly be construed u a prohibition against adultery unless it we.a o<Xtn
mitt~tl in suoh a manner as to have some prejudicial effect upon either 
m:UHary discipline or military reputation. I am therefore of the opinion 
that the Specification hu tailed to allege an ofteIUJe under tho 96th 
.A.rti cl e of War. The act des oribed we.a neither a common la.w offense, a 
military offense, nor a. statutory offense in the place where it v:a.a oom
mi tted. In order to make an otherwise offenseless act the bads of a · 
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Charge under the 96th Article or War it should be alleged and proved that 
it did in some clear and substantial manner bring discredit upon the mili
tary service or was prejudicial to good order and military discipline. 

In the case under discussion the accused was a citizen or the 
State or Texas. A/$ such he should be entitled to an equal protection ot 
the lawa ot tha.t state with other cithens in matters not affecting the 
military. If the.act committed by the accused was not considered by the 
citizens of that atate to be sufficiently wrong to declare it to be 
criminal, it would be an erroneous conclusion to say that the reputation 
of the Army or the United States suffered because the accused was in t:~~ 
military service at the time. In whose mind did it suffer? The record 
does not disclose. The reason is obvious, no such result took place. 

If the Judge Advocate General should sustain this conviction it 
will mean that any one in military service who commits any immoral act 
thereby violates the 96th.Article of War. For the purposes or conducting 
the present war over 8.,000.,000 men ha.ve been inducted into the service. 
Being h\.mlans they have thefr share of human weaknesses and faults.· The 
prime purpose of milltary justice is mi'.M.tary discipline and not to reform. 
all military personnel so as to make ea.oh soldier morally perfect. Such a 
ta..sk would be impossible. The effort toward that end, as evidenced by this 
case, merely results in punishing only those ffffl' who get caught, or who 
have the 'misfortune of associating with a woman who through revenge, re
morse, or failure at blackmail, informs the military authorities. It opens 
the door for the unscrupulous to pr~y upon the military and will iikely do 
more harm to the repi,tation of the military service than will the refusal 
·to take jurisdiction over suoh >ffenses. 

It is submitted that the oases cited by the Board as s1..'.8taining 
i ta oonoluaion cQntrary to this opinion ·a.re not in point. CM 263562, 

·schult&, involved a violation or the 95th Article of War and not the 96th 
, Ari;icle ot War.· In CK 27n61, Hinterberger, ·Uld CM 274918, Broadwater, 

· the offense wu adultery- under the local •ta.tutee where committed, 
· the aocuaed was single, but the woman wae marr~edJ the charre wu accom
panied by a oha.rg• ot rape. of which the accuaed w11 acquitted, am the cir
oum1tancea surrounding the act involved force and violence by a soldier in 
uniform that would have brought discredit upon the aervice whether the aot 
ot a.dultery had been consummated or naii. In other words the wrongful a.ct 
wu committed under auoh circumatancea u to clearly bring discredit upon. 
the aerTioe, and therefore is in keeping with the prinoiples of law an

. nounccd in·thia disaenting opinion.. . 

Judge Advocate. 

1. 
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SPJGX - CM 276559 1st Ind. 

Bl ASF. JAGO. Washington 25, D. C. JUN '2, 2 1<}45 
TOa The Secretary of Wa.r. 

1. Pursuant to .t::xeoutive Order No. 9556 dated Ms:., 26, 1945, there a.re 
tra.nsmi tted herewith for your a.otion the reoord of trial a.nd t;he opinion ot 
the Boa.rd ot Review (one member dissenting a.a to one Speoifioa.tion only) 
in the cue of Second LieuteD&llt Lora.n T. Fr&J1ois (0-680428 ). Air Corps. 

2. Upon trial by genera.l court-martial a.ocuud plea.ded guilty to and 
wu found guilty of a.dulter;y in violation of Article of War 96 {Specifica
tion 3 of the Charge). a.nd ple a.ded not guilty to and wa.s found gullty• u 
Tiola.tiona of "the same Article, of two speoificationa charging h1m with 
having tre.naported una.uthorbed pauengera on a student training mission 
in t.n Arm:, airora.f't in violation of a. training command memorandum (Speci• 
tications 1 a.nd 2 of the_ Charge). Re wu sentenced to be dismissed the 
aervioe and. to forfeit all pay anci. allowanoes due or to beoome due. The 
reviewing authority approved the sentence a.nd rorwa.rded the reoord of trie.l 
tor a.ction under Article of Wa.r 48. 

3. A summary or the· evidence mq be found in the accompanying opinion 
of the Boa.rd of Review. I conour in the opinion of the Board of Review that 
the reoord of trial is legally sufficient to support the til:ldinga am sen• 
tenoe I.Di to wa.rra.nt confirmation thereof. 

On Deoember.14, 1944, a.oous'ed, a pilot-instructor, stationed at 
Fort Worth Air Field, made application and obtained authority for a atudent
tn.iniDg croaa-oountr;y minion for certain of his student.a. Under da.te of 
15 November 1944 A:rrrv Air Forces Training Command, which wu a superior . 
authority to the commend with which a.ccused was serving, isaued a training 
memorandum, which merely a.ffirmed existing regulatio.na ot long atanding, 
that in view of the inorea.sing number ot non...euentia.l personnel injured in 
aircraft a.coidenta, only a.bsolutely esaenti&l. a.nd necessary persoD21el were to 
be permitted on student tre.ining :m.i.saiona. Vihi..le accused contended that he 
had not seen these regula.tions, a.lthough he had. been at the field-since July 
1944. he stated that he had heard tha.t there -...a some such policy at the field, 
but ha.d mac:w no investigation to ucerta.in juat wn&t the policy or rule -.a.a. 
lk> speoirio instructions as to his right to carry puongera were ginn him 
prior to his departure from Fort Worth. At Kama.a City, Xanau, he permitted 
an officer, who wa.a on &n emergency leave, and at Denver three additional 
officers and two enliated men to boa!"d the plane and make the flight to Loe 
.Angeles. His defense wu his lack of knowledge of the Training J.!emorandum 
and the exiatenoe of the policy a.t his former station of allo-dng pilota to 
oarr., additione.l. passengers (Speoifications land 2 ot the Charge). In a.ddi
tion to accused's plea ot guilty of the charge ot &dultery (Specitioation 3 
of the Clarge ), 1 t wu stipulated that on the date of the commission ot the 
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ottezwe in a room in & pubU.o hotel 1n Fort Worth. fe:u.a. e.oouaed wu a 
married man aZld the young 1IOJUoJ1 •1th whom. he had the 1111o1t relatiom a 
arried wom&D• and that th.97 were not ma.tried to eaoh other. The dlaaent

. 1ng opinion 11 limited to the finding ot guilt., ot adult~~. 

While aocuaed h preaumecl to have kn.cnm 10 important a regula.tioll 
u thdurhioh he 'riola.ted, particula.rl7 ill Tin ot the taot that u an in• 
atruotor it wu h1I duty to uoertalll all rules adopted tor the 1atet7 ot 
thou tor wham he wu reapomible, and i'lu'ther appear, to have been aware 
ot the exbtenoe ot & p~l1c7 prohibiting the careying ot non-eaaential 
puaenger,. I am ot the opizilon that hil violation ot the regulations wu 
not due to a:n:, willtul intent on h11 part. m., act ot a.dulter., appea.u to 
have ·been an ilolated imta.noe ot marita.l infidelity, brought to light u 
the result ot a diaorder oreated by another officer, tlr.lder th••• cirou:m.
1tano... a.ad in Ti• ot accused'• put good record in the mil1ta17 urnoe, 
I recommem that the untenoe be contiraed but commuted to a reprbland a.lid 
forfeiture ot ,SO ot h11 pay per month for 1b: month• and that the aentenoe 
a.a thua modified be ordered exeouted. 

,. Inoloaed. ii a torm ot aotion dHigned to c&r17 into e.zeoutio:a the 
toregoag r"oommend&tlon. 1houl.d it meet with 70\11" approval. 

~~ 
2 Inola la'ROB' C. CB.AllP.2 

1. Record ot trial llajor General 
2. FoZ"IL ot action nut Jaclge .Advooate General 

(Sentence con!irmed but commuted to repriJna."ld and .forfeiture o.f $50 
per month !or six months. o.c.~.o. 295, 7 Jul •10,c, 
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'WAR DEPARTl&N'f 

Arrrry Service Forces 
In the Office of The Jud~e Advocate General 

Wascington, D.c. 

SfJGN-C11 276576 

2· 3 HAR 1945 
U N I T E D S T A T E S . ) 

) 
NEW YORK FORT OF EtrBA.}tKATION 

v. ) Trial by G.c;;u., convened at 

Second Lieutenant FREDERICK 
) 
) 

Brooklyn, New York, 1 l~arch 
1945. Lismissal. 

H. B. PILGSi"l 
Infantry. 

(0-1302875), ) 
) 

OPINIOE of the BOA.T{D OF REVIE1J 

LIPSCOLB, 01 CONNOR anci MORGAN, Jud;e Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
judge Advocate General. · 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHA•.'i.GE: Violation of the 96th Article of War•. 

Specification: In that Second Ueutenant Frederick H.B. 
Pilger, Infantry, Attached Unassigned, Disposition De
tachment, Fort HaTilton, New York, formerly Qualified 
Parachute Battalion,_Airbome Trainine Center, Army 
Post Office No. 512, United States Arrrry, did, at York, 
South Carolina, on or about 28 August 1943, wrongfully 
and unlawfully contract a bigamous marriaze with one 
Inez Hoyle, of Cherryville, North Carolina, while he 
was legally married to Genevieve c. (Barrett) Pilger, 
who presently resides at Brooklyn, New York, and from 
whom he had obtained neither a divorce nor an annul
ment at the time he contracted the said btgamous 
marriage. 
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The accused pleaded not guilty to, and was found guilty of, both the Charge 
and the Specification thereunder. A.fter evidence had been introduced of 
one previous conviction by general court-martial for being in an off
limits establishment in violation of Article of 'iiar 96, he was sentenced 
to be dismissed the service ano. to pay to ti-e United States a fine of 
five hundred dollars. The reviewing authority_ approved _the sentence but 
remitted the fine imposed and forwarded the record of trial for action 
under Article of War 48. 

J. The evidence for the prosecution shows that the accused married 
, 	Genevieve Catherine Barrett on 8 :.ray 1938 in Erooklyn, New York (It. 7, 10; 

Pros. Ex. 1-d). -Subsequently, on 28 August 1943, he purported to vred 
Bessie Inez Hoylein York, South Carolina (2. 11-12; fros. r~s. 3, 4-a, 
4-b). This second ceremony was performed by a notary p:.iblic who, as an 
officer authorized 11 to aci.minister oathe, 11 was empowered under a peculiar 
statute of that state to solemnize marriazes Ct. 13). One child was bor 
of the union iiith Bessie Inez Hoyle (Pros. Ex. J). At the time of the 
trial the accused nas still the husband of Genevieve Catherine I3arrett 
Pilger (R. 7). 

4. After being apprised of his rights relative to testifying or 
remaining silent, the accused elected·to take the stand on his own be
half. He had served creditably overseas in Italy and had earned the 
Bronze star and the ETO star. Tv.o of the ratings on his AGO card, Form 
66-1, were 11 satisfactory11 and a third was "excellent" (R. 26-27). P.is 
return to the United States was for the purpose of standing trial in the 
instant case (R. 20). 

1','hile still the husband of "Mrs. Genevieve C. Pilger, 11 he went 

through· a wedding ceremony ~~th Inez Hoyle whom he had known for only 

about a month. He had been drinking and, in h~s ovm·words, 


~* * * we were all out on a party, three or four couples, and 
someone su6gested that we get married. I do not know who it 
was, but someone suggested that we get married. I went ahead 
and got married" (R. 21-23). 

He had had sexual intercourse with Inez Hoyle on numerous occasions both 
· before and after the wedding (H. 23-24). Shortly after the ceremony, upon 

being alerted for overseas duty, he volunteered for service with a para
chute unit. It is now his desire to return to combat (R. 22, 25). 

5. The Specification of the Charge alleges that the accused 11did, 

at York, South Carolina, on or about 28 August 1943, wrongfully and un

· 1.awfully contract a bigamous marriage with one Inez Hoyle -1:- -r-- i:· while 

he was legally married to Genevieve C. (Barrett) Fi.lger * * *"· This 

was set forth as a violation of Article of 1:!"ar 96. 


The prosecution has established and the accused has admitted 
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. that he contracted a bigamous marriage 'With Inez Hoyle. The birth 
of a child as a result of the illicit union substantially aggra- .. 
vated his offense. In response to defense counsel's insistence 
that the prosecution was undez: the burden of proving that bigamy. 

· was a crime under the law of South Carolina an· extract copy of section · 
1434 of the Code of that state., reading as follows., was introduced · 
into evidence: · · 

''Whoever., being married and whose husband or wife has not 
remained continually for seven years beyond the sea., or 
continually absented himself or herself the one from the. 
other, for the space of seven years together., the one of 
them not knowing the other to be living within that time., 
or who were not married before the age of consent, or where' 
neither husband nor wife is under sentence of imprisonment 
for life, or whose marriage has not been annulled by decree 
of a competent tribunal having jurisq:iction both of the 
cause and the parties, shall marry another person., the 

,former husband or wife being alive., shall on conviction., 
be punished by imprisonment in the penetentiary for not 
more than .five years nor less than six months., or by im
prisonment in the jail for six months and by a fine of not 
less than five hundred dollars 11 (R. 17-18; Pros. Ex. 5). 

This statute was not determinative of the issue before the 

court. As was said in III Bull. JAG., April 1944., P• 150., section 454 

(18): 


"Accused .was found guilty of bigamy in violation of 
A. w. 96. At the beginning of the trial a stipulation. stating 
the law of bigamy of the State in which the bigamous marriage 
took place was read to the court, and the record discloses 

·, that the case was tried on tre theory that the law of that 
State applied. Held: The record is legally sufficient to 
support the findings and sentence. Bigarey has long been re
cognized as an offense under the 95th and 96th Articles of. 
War., without reference to State laws. ;The erroneous con
sideration of the State statute did not injuriously affect 
the substantial rights of accused since he_was clearly 
shown to be euilty of bigamy in violation of A. W. 96. 
CIA 245278 (1944)•" . 

' . 

Since the bigamy· committed by the accused was conduct of a nature to 

bring di seredit upon the mill tary service and hence violative of Article 

of War 96 without reference to state law, the South Carolina statute 

need not .have been offered .or received in evidence. 


6. ·The accused., who is married., is about 27 years old. After 

being graduated from high school, he had enlisted service from ,o 
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JanuarJ 1~36 to 25~ril 193.;, when he was assigned to the :Snlisted 
Reserve Corps. From t:arch of 1940 to February of 1941 he was em
ployed as a 31ard by Carrier Corporation. He was recalled to active 
duty as an enlisted man on 6 February lS-41 and was commissioned as 
a second lieutenant on 7 December 1942. 1mile an enlisted man, he 
was triec. by special court-martial on 17 ilovember 1941 for failure 
to repair to his properly appointed place of duty and was reduced 
from the grade of Sergeant to that of Private. w'/hile overseas as an 
officer, he was convicted on 4 I:ecember 1943 by a general court-martial 
at Oran, Algeria, for "wrongfully ·and knowingly" entering 11a known 
house of prostitution ;:- i:- ~- in violation of standing orders 11 • He was 
sentenced to be reprimanded and to forfej. t the sum of J25 per month 
for six months. . . 

7. The court was legally constituted. No errors injuriously af
fecting the substantial riehts of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support.the findings and the sentence and to war
rant confirmation thereof. Dismissal is authorized upon conviction of 
a violation of Article of War 96. 
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SPJGN-CM 'Z'/6576 lat Ind 
Hq ASF, JA!J-0, Washington 25, D. C. 

4 JUH 1945 
TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 Mey 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant :Frederick 
H. B. Pilger (0-1302875), Infantry. . 

2. Upon trial by general court-martial this officer was found 
guilty of ,mrngi'ully and unlawfully contracting a bigamous marriage, 
in violation of Article of War 96. After evidence had been introduced 
of one previous conviction by general court-martial .!or being in an off
limi.ts establisinnent in violation of Article of War 96, he was sentenced 
to be dismissed the service and to pay to the United States· a fine of 
five- hundred dollars. The reviewing authority approved the sentence but 
remitted the fine imposed and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence may be ibund in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the findings 
and the sentence as approved by the reviewing authority and to warrant 
confirmation thereof. 

While lawfully married to Genevieve Catherine Barrett Pilger, 
who had borne him three children, the accused purported to wed Bessie Inez 
Hoyle. One child was born of this second .union. This w?s not the first 
offense committed by the accused. While an enlisted Dian, he was tried by 
special court-martial for failure to repair to his properly appointed place 
of duty and was reduced from the grade of sergeant to that of private. 
While overseas as an officer, he was convicted of wrongfully and knowingly 
entering a house of prostitution, in violation of standing orders, and 
was sentenced to be reprimanded and to :tor:tei t the sum of ~25.' per month 
for six months. In contracting his bigamous marriage in violation of his 
moral and legal obligations to his lawful wife and his three minor chi.ldren, 
he has demonstrated a complete lack of appreciation of his duties both as a 
husband and as an officer. 

Subsequent to the present conviction of tbe accused, information 
has been received that he has been punished under. Article of War 104 :tor 
failing to repair at the fixed time to his properly appointed place of duty 
and f'or failing to comply with certain orders of his then commanding officer. 

Although fully cognizant of the arguments presented by all of 
the members of the court in a recommendation for clemency attached to the 
record, I believe that the dereliction is too serious to warrant any 
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reduction in tl'ie relatively mild punishment imposed and accordingly re
commend that the sentence as approved by the reviewing authority be con
firmed and ordered executed. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval,. 

~ Q.~~. 

2 	Incls MYRON C • CRAMER 
Incl 1 - Record of trial Major General 
Incl 2 - Forin of action The Judge Advocate General 

(Sentence as approved by reviewing authority confirmed. 

G.C.M.O. 223, 13 Jun 1945) 




WAR DEPAR'Dlm't 
Anq Service Forces . (385) 

In the Ottice ot The Judge AdTocate General 
lfashingtm, D. c. 

SPJGN - CJI Z'/6617 2 0 APR 1945 
UNITED STATES illlI AIR FOBCF.S PERSClfflEL 


DISTRIBUTICJ1 COJOlAND

•• l . 

Trial bj" G.C.K., CCllflmd a\ SantaPriTate HINTCIT C. INGLE1'T J llcDica, ·Calilanda, l J'ebru&r71945. (14028380), Squadron E, 1030th ) Dishmorable diacharge and cantine
.A:nq Air Forces Base Unit. ) ment tor tour (4) 7eare. l'ederal 

) Ratcnato17, El bno, Oklahaaa. 

HOLDINq b7 the BOAlU> OF· REVIEI' . 
LlPSCOMB, O'CONNOR and KORCWI, .Twig• AdTocatee 

·1. Tbe record ot trial 1n the cue ot the soldier named abon has 
been enidned b7 the Board ot Bevin. 

2. Tbe accused was tried upm the folloring Charges and Spec1ficatima1 

CHARGE Ia· Violatim ot the 61st Article o.t Tar. 

Spec1ficat1cna ID that fri,Tate Bintm c. Inglett, E Squad.rm, 1030th 
AD Basa tJnit, did, without proper leaTe, abaent. bimNlt frca bis 
atatim at AU Rediatribatim Stati~ Bo. 3, Santa Kmica, California 
fr• abO'Qt. 8 Decellber 1944 to about l4 December 1944. 

CHARGE II I Violatim ot the 96th at.icla o.t War. 

Speciticaticm. 11 In that PriTate 111.ntm C. Inglett, E Squadrm, 1030th 
ilF Bue Unit, Santa Kmica, California, did, at San Bernardino, 
Calitornia, c:n ·or abwt. 18 .A.ugv.at 1944, with intent to defraud 
wrm~ and \1DlmrfuJ.l1" ll&ke and utter to the Victor, Karket, 
San Bernardino, C&litornia, a certain check in worda and figures 

· u tollon, to wita 

San Bernardino, Cal. August 18 1944 lfo.___ 

.AMERica NilICIW. !JR 90-134 

Pqto~·
Orderot_______c_u_h__________120.0Q 

Twutz and 00/100 Dollars 

/a/ B1Dt011 C. IDd.ett 
.10441'w1D Creek Rd. 

http:1DlmrfuJ.l1
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and by- muns thereo!1 did fraudulentl7 obtain from the said 
Victol'7 Karket the sum or Twent1 Dollars ($20.00), lawful currency
of the United States in payment of the said check, he the said 
Private Hinton c. Inglett1 then well knorlng that he did;·9~,)1ave 
uid not intending that he should have any account with the American 
Natiooal Bank o! San Bernardino !or the payment or said check. 

Spc-cifications 2-9 inclusive and the Specification or the .A.dditiooal 
Charge are identical except as. to places, dates, and amounts • 
.Amounts alleged are $251 $201 $201 $101 $301 $48.10, and $84.98. 

J. Since the record is legally sufficient to sustain the findine;s 
• o.t gull~ and the period or continement imposed by the court, the only 

question requiring discussion involves the legality of that part o! the 
aeti011 of the Renning Authority which designates the Federal Re.t:orm.atary 
a.s the ,place of ·ccnfinemnt.· .Article or war 42 states thats 

•Except far desertioo. 1n time of war, repeated desertion 
1n ti.lie or peace, and mutiny-, no person shall, W1der the sentence 
of a court-martial, be· punished b7 con!inement in a penitenti&r7 
unless an a.ct or amaissicn of which he is caivieted is recognised 
as an offense or a civil nature and so punishable by- penitenti&r7 
catl'inement for more than one year b7 some statute or the United 
States, of general application within the continental United 
States, excepting sectiai 2891 Penal Code of the United States, 
19101 or by the ln of the District o.t: Columbia, * * *". 

Since there is no Ft1deral statute or general applioati<n covering the . 
o.tfense o.t: traudulently' making and uttering a worthless check, the law ot 
the District of Columbia must be looked to in order to determine whether 
penitentiary' ccm!inemant is authorized in the present ease. There are 
two statutes in the Code o! the District ot Columbia providing punishment 

·!or the o.t:tense of traudulentl7 making and uttering a worthless cheek. 

The tirst and oldest of these punishes this offense as a felony, is gen

eral in character, and covers a number of related o.t:tenses. It prOTidea 

in part as tollon 1 


"lhoever, b7 an7 false pretense, with intent to de
fraud, obtains .traa 8Z17 psrson anything o.t Talue, or procures 
the enouticn and delivery- of any- instrument ot writing or 
coonyance o.t real or persaial propert7, ar the signature 
or any perscn, as maker, indorser1 or guarantor, to or up<n arq
bcnd, bill, receipt, praaissor;r note, draft, or cheek, or an;r 
other evid~ce of indebtedness, and whoeTer fraudulently' eell11 
barters, '11' disposes of any bend. bill. receipt, pradasor,: 
note, dra!t. or check, or other evidence of indebtedness, tor 
nlue1 knowing the same to be worthless, or knowing the sig
nature of the maker, indorser1 ar guarantor thereof to have 
been obtained b7 an.7 false pretense, shall, if the value of the 
propert7 ar :t.he SWll ar value ot the Ja01l97 or property' so ob
tained, procured, sold, bartered, or dispoaed o.t is ISO or up
wud, be iapriscmed not less than <ne 7ear nor more than three 

2 
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19arsJ or, if less than that sum, shall be f'ined not more than. 
$200 or imprisoned tor not aore than one year, or both.•** 
(~der~coring supplied; Title 22, sec. 1301, D. c. Code,1940). 

The Mccnd, and more recently' adopted ot the two statutes, which deals 
exclus1Tel1' w1th the oftense ot fraudulently making and uttering a wortb
leaa check, ll&kes the ottense punishable as a :misdemeanor au7. It :' 
prortdes in part as tollon1 

•J,;,;q person within the District o! Columbia, who, ldth 
intent to defraud, shall make, drn, utter, or delinr a:rrr 
check, dratt, or order tor the payment of mcne7 upcc an1 bank , 
or other depos1t0:7, knowing at the tilH of such :aaking, 
drawing, uttering, or delinring that the maker or drmrer 
has not suttic1ent t1mds in or credit with such bank or other ' 
depositoI'7 tor the pa,ment or such check, dratt, or order in 
tull upon its presentation, shall be gullt7 o! a misdemeanor and , 
punishable b7 illpriscmuat tor not more than me year, or be 
tined not more than $ljOOO, or. both. * * *" (Title 22, eec. 
1410, D.C. Code, 1940). . 

Since tbeN two statutes both conr the ottense of traudulentl.T 
uld.ng aid uttering worthless checks and since tbe7 are re~ant to each 
other in the p,misl:lllent which they- prOYide tor that ottmse, we aust ex
a:mine each statute in the light ot its legial&t.in histo?'7 and the orthodox 
mthods prori.ded tor statuto17 interpreta.tim•. Crawtord in bis treat1ee 
en statutOl')" ca:istrucUcn states tbat.1 ' 

•It is not. uncc:aacm to !ind one statute treating a sub
ject in general terms and another treating ·only' a part of the 
same subject matter in a more ainute manner. Wbere this 11' 
uation exists, the two atatutes should be read together and 
haraonized. Thie is especial.11 true where the two statutes 
are in pari mderia. In the event ot repugnanc;r, the special 
ata.tute should prnail, in the absence of a ccntrar;r legis
latin intent, since the speci.tic statute more clearly evi. 
deneea the legislative intent than the general statute does • 
.And this rule-that a statute relating to a spacitio nb-,.c, controls a general atatute Ybich includes the spec,Uie 
subjec'\-is not neeessa:ril.7 dependent cn tM t.:1me of the 
enactment o! such statutes, althou.gh it mq be a_ vi.tal and 
important consideration.• (Crawford's Statutory- Ccmstructim, 
sec. 2.30). · 

The CcogreHim&l debtes ·011 the passage of tlM specitic fraudu
lent check law show that it was enacted becauH mos\ of the states had 
enacted s1111 Jar statutes and because it. was believed that such a statute 
would facilitate the prosecution and proof o! traudul9rlt check transac:icna. 

3 
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Dlring the course of the debates the old false pretense statute of 
the Di.strict of Columbia was read into the record and it was argued 
tha_t the old law was entirely adequate. On the other hand, the fraudu
lent check statutes of Arkansas, Missouri, and Utah, were also copied 
verbatim into the record. The Congressional debates resulted in the 
adoption of a statute which made the offense of fraudulently making 
and uttering a check more easily provable and which reduced the penalty 
to that of a misdemeanor. 

In view of-the legislative history of the fraudulent check law 
of the District of Columbia and since there has been no Federal appall.ate 
court decision interpreting this law, it is appropriate to examine the 
decisions interpreting the effect of similar laws in tl:s various states. 
In the case of State v. Marshall, 211 N.W. 252 (1926), the Supreme Court 
of Iowa, in considering· the repugnancy between the punishment provided 
under a general law of that State and under a more recently enacted · 
specific law of that State, stated that: 

"We mu.st presume that by such enactment the Legislature in
tended to change the law in some respect. * * * it may have 
thought that the drawing of checks upon depieted bank accounts 
was a sin so nearly universal, ~d 11hich carried so many 
gradations of moral turpitude, that, even though fraudulent; 
a seven~ear term in the penitentiary was t.oo severe punish
ment therefor. * * * It is our conclusion that the case made by 
the evidence brings it within section 13047 (bad check statute)· 
and excludes it from the operation of section 13045 (false pre
tense statute). This being so, the case should have been prose
cuted· as a misdemeanor and not by indic:t.ment in the district 
court.n · 

In considering the same general problem the Supreme Court of 
Kentucky in Tartar v. Commonwealth, 102 S.W. 2d. 971, stated that: 

"While the offense defined in section 1213a (Cold Check Law) 
is a degree of the offense defined in section l~ (false 
pretense statute), it must not be overlooked that section 
1213a deals w1th that class of fraud or obtention of property 
by false pretenses committed by giving a worthless check 
and fixes the penalty therefor, which is ·a different penalty 
than prescribed in section·1208. * * * Section 1213a deals 
ld.th the 'Whole subject of giving a worthless check a.id neces
sarily repeals section.1208 to the extent of the conflict, but 
no 1'urther.n 

In the recent case of State v •. Richman, 148 s.w. 2d. 796 (1941), the 
Supreme Court of Missouri interpretEld a problem similar t.o the present 
one, as follows: · · 

4 
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11Section 4095 has been en the statute books tor mani 7ears. 
It is a general statute, cov6ring the obtaining or propert7 
by color of any false token or writing or b7 an7 other false 
pretense. Section 4305 is a later statute and deals specifi
cally rlth obtaining property by the giving or a •check, draft, 
or order, tor the payment or money• when the drawer knowingl;r 
has not funds or credit with the bank sufficient to pay such 
1eheek, draft or order. 1 * * * The latter is in the nature of a 
epecial rather than a general statute, as between it and 
Section 4095, and is a later enactment. If the giY:ing ot 
·the eheck, as shown in this case, would be a violatiai o! 
Section 4095, then it seems clear there would be irrecaici
liable con!lict, so tar as pertains to the giving or such 
check, between said two sectiais of the statute, in which 
situation the special (and in this instance the later)atatute 
must govern.• 

The same interpretation was made in ~ v. Harris, 337 Ko. 1052, ~ s.W• 
2d. 1026, and in ~ 'Ye Jfoore, 122 S.E. 672, l.28 S.C. 192. 

In view ot the per~sive character of the above precedents the 
Board o! ReTiew is canpelled to the conclueion that the fraudulent cheek 
law was designed to supersede the false pretenses statute in prosecutions 
tor the fraudulent :illsuing ot eheclcs. In other words, the specific act 
was intended to control to the exclusicm of the older general law. Since 
the ,pe-citic statute makes the uttering of a worthless cheek a misdemeanor 
only., and since the Speeiticaticns in the present case both in fOl'Dl and in 
substance 001118 within the purview of that statute, penitentiar,r con!inement 
is not authorized !'or the otfenses involved in the present case. 

4. For the reasons stated the Board ~! Revisw is of the opinicn that 
the record o! trial is legally sufficient to support; the findings ot 
guilty and legally sufficient to support so much or the sentence as in
volves dishonorable discharge, forfeiture or all pa1 and allowances due or 
to become due, and con!inement at hard labor !or four years at a place 
other than a penitentiarr or federal refol'lll&tor,r. 

5 
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SPJGQ-cl.l Z'/6617 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 


JUN 2 5 194S 
TO: The Secretary or War 

l. · Herewith transmitted !or your action under Article or War 

so½ is the record or trial in the case or Private Hinton c. Inglett 

(14028380}, Squadron E, 1030th A.rrrzy' Air Forces Base Unit. 


2. . I do not concur in that part or the opinion o! the Board 
of Revin holding that confinement in a Federal Reformatory is con
trarr to law.· In '11!3' opinion penitentiary confinement is authorized 
under Article or War 42 and by Title 22, S6ct1on 1301, District or 
Columbia Code (latter statute enacted March 3, 1901, re-enacted August 
12, 1937). These statutes are set forth on pages 2 and 3 of the Board 
or Review• s holding. Without doubt the obtaining or property by rraudu
len~ making and uttering a check on a bank in whiqh the drawer, as 
he well knows, has no account o;-, having an account, has insufficient 
funds in it to meet the check, comes 'Within the purvi8'11' or Section 1301, 
above, (enacted March 3, 1901, re-enaci;ed August 12, 1937), and consti 
tutes the crime or obtaining property by false pretense. This has been 
recognized by ~ District or Columbia courts (Clagett v. u.s., 53 

· .A.pp. D. c. 134, 280 Fed. 532, 1923). The of!ense involved in the 
Clagett case occurred before July l, 1922, the date or the enactment 
in the nt.strict or Columbia of the so-called bad check statute (Title 
22, Section 1410; D. c. Code), which statute is quoted on page 3 or 
the Board or Review's holding. Penitentiary confinement is not 
authorized under Title 22, Section 1410, nt.strict or Columbia Code. 
No dec:ision or the District or Columbia courts has bean found on the 
question whether the enactment or Section 1410 was intended to remove 
!rpm the false pretense statute all cases included in the lMguage or 
Section 1410. :However, tm practice in the nt.strict is to permit 
prbsecution or "bad check" cases under either statute, depending upon 
the gravity or the particular case. In pursuance or this practice 
over a number o! years, the nt.strict or Columbia courts have tried 
the more serious bad check cases under the false pretense statute· 
(Title 22, Section 1301, District or Columbia Code, enacted March 3, 
1901, .re-enacted August 12, 1937), authorizing penitentiary con!ine
mmt where the property obtained has a value of $50 or more. Like
wise, the settled practice in military courts has been to permit 
penitentiary confinement in bad check cases where the amount in
volved is nore than $50 • .In the absence ot a Di.strict or Columbia 
decision to the contrary, and in view ot the established practice, 
it is my opinion that penitentiB.17 confinement 1s authorized by the 
law or the District of Columbia and consequently by Article or War
42. . 

http:penitentiB.17
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3. I reco11111.9nd that the act.ion or t:ta reviewing authority', in
cluding tbe designation ot the 1ederal Ref'oxmatory, El Reno, Oklahoma, 
as the place of' confinement, be confirmed and carried into execution. 

4. Inclosed is a form ot action designed to carry 1l'IJ' recommenda
tion into effect should it meet with your approval. 

~. ~.....ca-,-..·--
MIRON C. CRAMER 
Major General 
The Judge Advocate General 

(Sentence, including designation of Federal reformatory as place 
of confinement, con.firmed, by order of' the Acting Secretary of 1.Var, 
27 Jun 194S) 

', 





(.39.3)";7AR .cEPAnMNT 
Army Service Forces 

-In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGQ 
CM 27667.3 

UNITED STATES 	 ) '.l'HIP.D Am FORCE 

) 


v. 	 ) Trial by a.c.u • ., convened at 
'J.'homasvill3 Army Air Field., Ga. 

Private ,/ALTER J. HOFFMAN 	 ~ 2 February 1945. Dishonorable 
( l.4104518)., Squadron A., . 	 ) dj_Rcharge and confinement for · 
339th AAF Base Unit (CCTS F) 	 ) three (.3) years. Disciplinary

) B~racks. 

I 

HOLDING by the. BOAPn CF REVIEW ' 
ANDRE':lS., FREDERICK and BIEPER., Judge Advocates 

1. '.J.·he record of· trial in the ca~e of. the soldier named above has 
been examined_ by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation.of the 61st Article of \iar. 

Specification: In that Private Walter J. Hoffman, Squadron A., 
.3.39th AAF Base Unit, then Private Walter J. Hoffman, Squadr(?n 
D, 339th Base Unit., did., without proper leave., absent himself 

· from his organization at Thomasville Jirrrry ilr Field., Thomasville, 
Georgia, on·or about 2 tscember 1944, and did remain so acsent 
until he was apprehended at Roanoke, Virginia, on or about 
29 December 1944,. and returned to Military control at Rich.,iond., 
Vir;ginia., on or abou,t .'.31 December 1944. 

CHARGE n a . Violation of the 96th Article of War. 

Specification:. In that Private Walter J. Hoffman~ Squadron A, 
339th ·AAF Base Unit., then Private i"ialter J. Ho.ffman, Squadron 
D., 339th A.AF Base Unit, did at Columbus., Georgia, on or about 
5 December 1944; with intent to defraud, wrongfully, unlawfully 
and without authority, make and utter to the Martin Furniture 
Co. a certain draft, 1n words and figures as follows a · 

http:Violation.of
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:MERCHANTS & MECHA.NICS·B.ANK 
~ . 	 t> 

IiO~
COLUMBUS, GA., Dec - 5 1944 


PAY 

·ro THE 

ORDER OF Martin Furniture Co. 	 $5.00 

Five & No/l.00 ---- -----OOLLAIB 

• To J. 'r. Knight & Son 	 Chg to acct of 
Colu:nbu~,.Ga. 	 Walter J. Hoffman 

· ·339th Base Unit Thomasville, Ga. Sqad. D. 

and by means-whereof' did fraudulently receive five dollars {$5.00) 
in cash in payment of the said draft, he, the. said Private ·11alter 
J. Hoffman, then well knowing that he did not have an account with 
or authority to draw on J. 'r. Knight & Son, Columbc'.s, Georgia, for 
payment of said draft•. 

He pleaded not guilty to and was found .~lt.y of bcti:l Charges and their 

Specifications. J;;vidence of one previous ccnviction by special court

martial for absences without leave for 8 days and 15 days, in violation 

of Article of War 61 was introdu0ed at.the trial. He was sentenced to 

be dishonorably discharged the service, to forfeit all pay and allow

ances due or to become duo and to be confined at hard labor, at such 

place as the reviewing authority m{;ht direct:, for three (J) years and 

three (3).months. The reviewing authority approved the sentence, b~t · 

remitted three- (3) months of the confinement, designated the United 

States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of 

confinement, and forwarded the record of trial for action under Article 

of War 50!. · 
. 	 . 

J. 1'he record of trial is legally sufficient to support the finding 
of guilty of the Specti',ication of .Charge I and Charge.I, and no discussion 
of the evidence relat:l.ng thereto is necessary. . . · 

The only evidence ,n.th respect to.the Specification of Charge 
. II is substantially as follows: The prosecution introduced a draft dated 

5 ""ecember 1944 in the amount of !;;5.00, signed by the accused, paya· •le 
to·J:,fartin Furniture Company and drawn en J. T. Knight & Son, Columbus, 
Georgia (R. 8; 'Pros. r:x.5). By deposition the secretary of J. 'l'. Knight 
~~ Son, in charge of the ;,ooks· of the company, testified that accused had 
no account with or authority to draw on J. 'l'. Knir:ht 2i. Son.durin.: the 
month of December 1944 (R. 8; Pros. Ex. 7). !liss Lucile P..ay, office 
manager for Martin Furniture Company, in ansvrer to questions re[arding 
.the cashin,; of the draft, testified oy deposition as follows: 

"I did not .cash the draft for him rnyseli' but :,.~::;. J. c. 
Martin, President of Martin Furniture, acting for the 
company, casned the draft while·I was out to l\Ulch. 
1'he draft was casl}ed on 5 r:ecember 1944. · The amour,+ 
of the ciraft was ~,;5.00. n 
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Miss Ray also testified that the ciraft was not honored when it was pre
sented for payment (R.8; Pros. Ex. 6). 

4. The. accused, after baing advised oi' ais rirhts as a witness., el
ected to remain silent ( R. 13). The only witness for the defense testi
fied at lenrth regarding accused's mental condition, concluding that the 
accused was sane and capable of' cooperating in his defense (P.. 9-13). 

5. In order to prove accused ~uilty of the ~pacification of Charge 
II as alleged., it was necessary for the prosecut:i.on to show oy competent 
evidence that ac~used., with intent to aefraud., made and uttered the draft 
in question and received five dollars in payment for it., knowing that he 
had no account ,11th or authority to draw on the drawee firm., The only 
evidence showing th~t accused uttered or passed the draft and received money 
for it was the testimony of the witness Miss Ray to the effect that she 
did not·cash the draft for accused herself., but that U:rs. Martin cashed 
it while the witness was out to lunch. .Sfrice this ,n.tness was not present 
at the time the draft was cashed., her testimony is obviously based on l'#hat 
Mrs. Martin or some other person told her. Such testil'lony ther_efore con
stituted hearsay and was. incompe~nt (See C1.d 254940, Holden, et al, 36 BR 1). 
Failure of the defense to.object to the testimony does not amount to a 
waive·r (MCM, 1928, par. l26s_). Mere proof that accused si£,'11ed the draft 
and that he had no account with or authority to draw on J. '.1'. Knight & Son 
was not -sufficient to show that accused committed an offense (See CM24309~ 
:McCarthy, 2? BR 273). 

6. For the reason stated, the Board of Review holds the record of 
trial lebally insufficient to support the finding of' guilty of Charge II 
and the Specification thereof., but legally sufficient to sunport the finding 
of' guilty· of Charge I e.n:.i the Specification thereof and the sentence. 
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SPJGQ - CM Z/6673 	 1st Ind 

31 MAR 1945
Hq ASF., JAGO., Washington 25., D. C. 

TOa 	 COlllm9.nding General 

Third .A.:lr Farce · 

Tampa., narida 


l. In the case or Private vialter J. Hoffman (1410Ml8)., 
Squadron A, 339th AAF Base ·Unit (COTS F), I cancµr in the foregoing 
holding by the Board or Review and for the reasons therein stated 
recanmend tmt the findings of guilty of Crarge II and the Specifi 
cation therf:!of be disaFproved. Upon compliance with this recommen
dation., under the provisions or Article of war 50½ you will have 
authority to order the execution of the· sentence. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the· foregoing 
holding_and this indorsement. Far convenience of ;efererice arxi to 
facilitate attaching ccpies of the piblished order to the record in 
this case., please place the file nu.llber of the ·record in brackets 
at the end of the published order, a.a follows a . . • ·· · 

(CM Z/6673) 
~ c_·. C--.;:··--·

lllRON C. CRAMm 
Mljor Gen,tµ"al 
The Judge Advocate General 



WAR DEPARTMENT (397)
Jrrrry Service Force, 

In the O!!iee of The Judge Advocate General 
Washington., D. c. 

SPJGN - CM Z"/6696 5 MAY 1945 
UNITED STATES ) I TROOP CARRIER COMMAND 

) 
Te ) Trial b7 G.C.ll • ., convened at Sedalia 

· Second Lieutenant RADIDND 
F. CLARK (0-774029)., Air 
Corps. 

) 
) 
)
)) 

Jrrq Air Field, Warren•burg., lliasouri., 
2l Februar,y 1945. Dismissal., total 
forfeitures and confinement tor five 
(5) )'88l'le 

OPINION of the BOARD OF REVl.£-w 
LIPSCOMB, O'CONNOR and llORGAN., Judge .Advocates. 

l. The Board of Review has examined the record of trial 1n the case 
of the officer named abOYe and submits this., its opinion., to The Judge 
Advocate General. 

2. The accused was tried upcn the following Charges and Speciticat1ons1 

CHARGE Is Violation of the 93rd Article ot War. 

Specitication 11 In that RqJlom F. Clark, Second Lieutenant, Air 
Corps, 813th AnJr Air Forces Base Unit., Squadron T, did., at Kansas 
CitJ', Missouri, an or about 4 December 1944., 111th intent to defraud., 
111lfull.7, unlurtull.y" and feloniously tors- an 1ndorsement on a 
certain check in substantially the following words and tigurea, to 
11it1 "War Finance, Warrensburg, llo • ., Nov. 30, 1944, 61., SZ"/, Tnasurer 
of the United States, 15-51, P&)'ff'Four hundred ti!t7 two and 80/100 
*****Dollars 1452.so, to the order of HCbal'),es H. Storms, Jr., 
2nd·Lt.ff6q o, George R. Toye, Finance Officer, U.S.A. 2l2,S7l•, b,
talaely writing an the back thereof, 11itbout authoritJ', the naae of 

. Charles H. · StOl".118, Jr., in the fol.lowing words, to 11ita •Charles H. 
Storms, Jr.,•, which said indors.-nt was a writing of a private 
nat~ which might operate to tae prejudice ot another. 

SpecU'ioation 21 Identical 111th Spacitication 1.except torcer7 ot 
indoraoment ot Charle• K. Schwarts, 2nd Lt., to check in the amount 
or 1110.so · 

Specitio&tiOll 3, Identical with Specitication 1 · except forgerr ot 
indorswnt ot Richard B. '1'1JJiau to cbeok 1D the amount of IJJ.4.40. 
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Specification 41 Identioal. with Specification l except forgery of 
indorsement o:t aster w. Snediker to check in the amount of $120.75. 

CHARGE na Violation of the 95th Article of War. 

Speci:tication la In that F.a.Jmond F. Clark, Second Lieutenant, .lir 
· Corps, S]Jth Arrq Air Forces Base Unit, Squadron T, did, at Kansas 
City, J.!issouri, on er about 4 December 1944, with intent to defraud, 

. wilfully, unlawt'~ and feloniously pass as true and genuine a 
certain cheek in words and figure• substantially as follows, to wits 
-War Finance, Warrensburg, Missouri, Nov. 30, 1944, 61,827, Treasurer 
ct.the United states, 15-51, PayHFour hundred fifty two and 80/100 
*****Dollars $452.80, to the order ot **Charles H. Storms, Jr., 
2nd Lt.**6q o, George R. Toye, Finance Officer, u. s. i. 2121 571•, 
bearing on the back thereof an indoraement in words substantiall.7 
as follon, to wits · •Charles H. Storms, Jr.,• a writing of a private 
nature which might operate to the prejudice of another, 'Which said 
indorsement was, as he the said, Raymond F. Clark, Seccnd Lieutenant, 
A:ir Corps, then well knew,: falsely- made and forged. . 

Specification 21 Identic&l with Speci:tication 1 except uttering check 
in the amount of $170.50 with forged indorsement ot Charles lL 
Schwartz. · 

Specification 31 Identic&l with Specificatiai 1 except uttering check 
in the amount ot $31.4..40 with forged indoraement of Richard B. 
Williuia. 

· Specificati<m41 Identical. with Specification l except uttering check 
in the amount ot $120.75 with the forged indorsement of aster w. 
Snedikar. · · 

CHARGE ma Violation of the 61st Article of War. 

Speoilication la In that Raymond F. Clark, Secaid Lieutenant, .lir . 

Corps, 813th Anq i1r Forces Base Unit, Squadron T, did, without. 

proper leave, absent himself !rom his etatim at Sedalia Anry Air 

Field, Warrensburg, Kissoun, from about 6 .January 1945 to about 

8 Jan"UaZ7 1945. 

Specification 21 In that RA1mond F. Clark, Second Lieutenant, Air 

Corps, 813th ~ Air Forces Base Unit, Squadron T, did, without 

,roper leave, absent himself 1'rom h1a station at Sedalia .1nq Air 

Field, Warrensburg, Jliesouri, from about 9 Janu&r7 to about 19 

Januar,. 1945. · 
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CHARGE IVa Violaticn o! the 69th Article 0£ War. 

Specliieationa: In that Raymond F. Clark, Second Lieutenant, Air Carps, 
813th Army Air Forces Base Unit, Squadron T, having been placed in 
arrest at Sedalia ArlfIJ' Air Field, Warrensburg, Jlissouri, on or about 
8 January 1945, did, at Sedalia Anq Air Fi-,ld, Warrensburg, :Missouri, 
on or about 9 Januar,. 1945, break his said arrest before he was set 
at liberty by proper authority. 

The accused pleaded not guilty to Charges I and II and the Specifications 
thereunder and guilty to Charges m and IV and the Specifications thereunder. 
He was !ound guilty ot all Charges and Speeliications. He was sentenced 
to be dismissed the service, to !or!eit all pay and allowances due or to 
become due, and to be ca:ilined at hard labor, at such place as the reviewing 
authority might direct, !or twenty yea.rs. The reviewing authorit7 approved 
the sentence but reduced the period ct ca:ifinement to f'ive years and for
warded the record ot trial for action under Article of' War 48. 

3. The evidence !or the prosecution shows that during December ot 
1944 and Januar,- of 1945, the accused us stationed at Sedalia Army Air 
Base, Warrensburg, Jtissouri, and was attached to Squadron .T tor administra
tiTit purposea (R. 191 23,26, Pros. Exs. A,c). On the morning of 2 December 
1944, the accused nnt to the squadron orderl;r~room to read the bulletin 
board and decided, while there, to get his November pq check. Finding the 
orderly" roan empty-, he opened the desk drawer where the checks were usually" 
kept and removed not only his check but •about ti!tec.• others made payable 
to various officers. He took the checks to his quarters llhere he burned 
all except the tour made payable, respectively", to Charles H. Storms, Jr., 
Charles M. Schwartz, Richard B. Williams, and Lester Y. Snediker, all second 
lieutenants. The accused then prepared £our sets of typnritten orders, 
each ot ldlich purported to grant leave ot absence to one ot the a.f'oresaid 
payees n8118d in the £our checks (~os. Exs. c, and E). · 

.Arme<i' 111th these fictitious order• as :ia11ns of indentitication, 
1lhe accused set about to have the checks cashed. · Cll. 4 December 1944 he 1f8llt 
to Wool! Brothers Department Store 1n hnsas CitT, Kissouri, and there · 
represented himself to be Second Lieutenant Charle• IL Storms, Jr. He 
purchased a fur coat tor 14,27.00 and paid the purchase price 111th the 
check made payable to Storms, which he indorsed 1n the latter Ia name. i'he 
cheek was tor the sum ot t4S2.80 and the accused received cash tor the bal
ance over and above the coat ot the coat (R. 9-12, 26, Z'IJ Proa. Exs. d and 
E). He then went, m 6 December 19«., to Helsberg1a Diamond Shop in Kansas 
City- and, identi.fyins himself as Second Lieutenant Lester W. Snediker, he. 
indorsed~ in the name of the payee, the check made to the order of Sned1.br 
and· gave it as p&1Jll8Dt tor a Parker •51• fountain pen and pencil set 11hich 
ha purchased for $33.00. He took currenc7 tor the ba;Lance ot Snediker•a 
check, the face· amount of Thicb wu $120.?S (R. 15,16,26,Z'IJ Pros. Exs. C andE) 
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On the same da7· the accused rleited the store ot J. c. Pemq- & Company, 
Sedalia, Missouri, and cashed the check ma.de to Charles)(. Schwartz a!ter 
indorsing it 1n the name ot the payee. Th.is check ,ras for the S\1111 of 
$170.50 (R. 16-18, 26, Pros. Ex. C; R. 27, Pro• Ex. E). Following the same 
pattern ot conduct the accused cashed the check made to Richard B. Willimns 
at the Jewelry Store of Henry Hakan, in Kansas City, where he purchased a 
diamond ring for $.24S.OO. The face amount of the check was $314.40 (R. 13, 
14, 16, Pros. Ex. Cs R. 27, Pros Ex. E). The .face .value or the four checks 
so negotiated by the accused aggregated $10S8.4S. He was unknown to the 
true owners of the checks and had no authority to make the inclorGemants 
(R. 8, 9). He presented the fur coat, the diamcnd ring, and the pen and 
pencil set lrirl.eh he had obtained, to his inamorata, a Miss Mae Thomas of 
Oakland, Calii'omia. 

The accused irent an leave of absence in late Demember 1944 and 
failed to report for duty upon the expiration of his leave an 6 J~uary 
1945. He attributed his tardy return on S January to transportation dit
ficultiea. He was ccnfined to his quarters under a formal order of arre11t 
en 9 January 1945 but in the late afternoon ot that day', in violation ot 
the ~rms of the arrest order and without pend.ssion, he left the Field. 
He traveled to Oakland, California, 1rhere he consulted with Mrs. Ruth Landry, 
sister ot lliss Mae Thomas, about a •persaial :mattert' wbich to him iras 

•vitally important•. The accuHd had decided to turn hiJnself 1n to the mil
ital7 authoritiee but,. betore the opportunity presented itsel.t, he wa.s 
taken into custodJ" b7 agents ot the United States Secret Service and n
turned to milita.17 CClltrol _on 19 Januar;y 1945 (R. 1~22, 26J Pros. Ex. A, C). 

Accuaed iras intervine~cn 2 FebruaZ"7 1945, by Major Beverl)" H. 
Tucker, Jr., the investigating o.trieer 1n the cue, and, a!ter being warned 
ot his rights,. gave a statement deta1l1Dg his acquil!lition and negotiation 
ot the checks in°question and also admitting the other otrenses charged 
(R. 23-26, Pros. E:x.C). 

4. The accused, a.!ter his rights relative to testifying or remaining 
silent had been explained to him, elected to make an unnorn statement re
specting his pre-trial con.fession. He asserted that he understood a sworn 
pre-trial statement would be to his advantage but he received this impression 
from a Secret Service Agent who i:·terviewed him in the city ot San Fr8llCisco, 
and not !rem Major Tucker, the officer appointed to investigate the charges 
(R. 28). · . 

The accused elected to make a sworn statement on all other aspects 
of the case (R. 28). He testified that he went to the orderly room on 
the morning of 2 December 1944 for the purpose ot reading the bulletin board 
but decided 1lhlle there to pick up his November pay ch.ack. It ,ras the 
practice to get c_hecks :Cran the Charge of Quarters or other person in author
it7, but in the absence of such person it was customar;r tor ot!icers to 
open the desk drmr and remove their checks. The orderl)" room was empt7 

" 
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that morning, so the accused took his check and, at the same time, removed 
others. He decided to cash the four checks made payable to second lieu
tenants and, in order to provide means of identification, he typed four 
sets of prders, each of lrhich named one of the payees designated in the 
four checks (R. 28, 32). He endorsed each of the checks in the name of the 
payee a~pearing en the face t.~ereof and cashed them at four different stores. 
With the -proceeds, he purchased a fur coat, a diamond ring, and a pen and 
pencil set, all of wiich he presented to Miss Thomas. He had asked her hand 
in marriage and in view of her indecision the accused thought that these 
gifts 11wouJd hurry- things along" (R. 19, 30-31). He did not know the payees 
named in the checks and the indorsements were made without their authority. 
The plan to a;,propriate the checks and to obtain merchandise or money for 
them was in his mind when he took them, ard he knew then that he was doing 
wrong (R. 31). Late in December 1944 the accused went on leave to Portland, 
Oregon, where he saw his father, liliss Thomas, and other friends. His leave 
expired at midnight on 6 January 1945 but, because of transportation dif
ficulties, he did not return to duty until the morning of 8 January 1945 
( R. 29). He was thereupon placed in arrest and confined to his quarters 
but,. because of 11a lot of mixed up emotions", he again left the post. He 
had caused Miss Thomas considerable trouble and ~mbarrassment by sending 
her gifts which had to be returned, and realizing that she might be pregnant, 
he felt it necessary to talk with her or her sister. The accused did not 
break his arTest and leave the post to avoid punishment. The items which 
~ gave to Miss Thoms have· been returned and full restitution or t."1e money 
?"eceived, over and above the value of the merchandise, haJ been made (R. 29-30). 

It was stipulated that :Miss Thomas would, if called as a witness, 

testify that she, in fact, returned the fur coat and diamond ring (R. 32, 

Def. Ex. 2). It was also stipulated that if Mrs. Virginia Clark Hamilton, 

the accused's sister, were called as a witness, she would testify that ¥iss 

.Mai:, Th.oms had bee, requested to return the Parker pen and pencil set (R. 32; 

lief. Ex. 3). 


Mr. Rex ?utnre:i, Superintendent of Public Instruction for the 

State of Oregon, stated that he had known the accused and his family for 

many years, that the accused has an excellent background and has always 

been industrious, thoroughly dependable, and honest. Mr. Putnam feels that 

the gcod qualities of the accused will reassert themselves if an opportunity 


. is provided {R. 33, Def. Ex. 5). Mr. Willard L. Marks, prosecuting attorney 
of Albany, Oregon, kno-,;s that the accused and his family have enjoyed a 
good reputation in their community for many years (R. 33, Def. E>c. 6). 
The a.ccused•s father stated that his son by nature is not possessed of 
criminal motives or inclinations and, if given a chance to do his part in the 
war, would "reaffirm every hope I have held for him since the time he wss 
a little boy" (R. 33, Def • .c.x. 4). 

5. Each of the four Specifications of Charge I alleges that the accused 

did 11with intent to defraud, willfully, unlawfully and feloniously forge 

an indorsement on· a certain check" by signing without authority the 

name of the payee on the back thereof 11which said irdorsement was a writing 

of a private nature which might operate to the prejudice of another." These 

offenses are set forth as violations of the 93rd Article of War. 
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Forgery is de!ined as •the false and fraudulent mald.ng or altering 

of an instrument 'Which would, it genuine, apparently impose a legal liabil1t7 
on another or change his legal·liability to his prejudice•, and among those 
•instruments• lfhich may be the subjects ot forgery are •checks• and •in
dorsemants•. Par. 149j, Mell 1928. The !our acts of forgery with which 
the accused is charged were conclusively established by the evidence. Illdeed, 
the material facts were not controverted. The accused surrep:t.itiously took 
the checks with the avowed purpose of obtaining the money which they re
presented !or his personal use. Pursuant to this criminal design, he fab
ricated tour sets of leave orders which he used for identification purposes 
and, holding himself out as the payees, he indorsed and negotiated the 
checks and obtained their face value aggregating $1058.45, either in money 
or merchandiee. That the possession, indorsement, and negotiation o! the 
checks was unknown to, and without the authority or, the officers nwd as 
pa;yeea, n.s established by their testimony and readily admitted by the' 
accused. His entire course of conduct and his own candid statements re
vealed, beyond any reasonable doubt, the intent to de!raud, 'Which is an 
element or proof necessary to support the convictions of forgery. See 7 BR 
326, CM 204227, Merchant. The evidence.is uncontradicted and compelling 
and is legally sufficient to sustain the findings of guilty of Charge I and 
its Specifications. · 

6. Each of the !our Specifications or Charge II alleges that the 
accused did •with intent to defraud, wilfully, unlar.t'ully and feloniousl7 
pass as true and genuine a certain check••••••••••••bearing on the back · 
thereof an indorsement••••••@d.ch wai/ a writing or a private nature which 
might operate to thepejudice of another, lfhich said indorsement was, as 
he the said {;.ccuse~ then well knew, falsely made and rorged11. These of
fenses are set forth as violations or the 95th Article o! War. 

In the foregoing Specifications the accused allegegly passed and 
uttered the same ~our checks on which he is alleged, in the specifications 
of Ch~ge I, to have placed f'orged :1.ndorsements. The evidence shows that 
the accused indorsed and immediately negotiated each check. While the acts 
cf forgery and uttering were practically simultaneous as to each check, they 
constituted two separate and distinct offenses, and the accused was properl7 
charged with both. Pars. 149j and 152c, MCM, 1928. Passing or uttering a 
f'orged instrument is made a felony by the laws ot the District of Colwnbia 
(sec. 1401, Xitle 22, D.C. Code~ and Winthrop (Klli~ary Law and Precedent•, 
Reprint, p. 718) cites the commission ot a !elon7 as ..illustrative of conduct 
unbedauing an officer and a gentleman. 22 BR 91, CM 2.35496, Arnold. The 
cogent and uncantroverted evidence is legal.17 sufficient to sustain the 
findings of guilty ~t Charge II and its Specifications. 

·~ 

7. Specification l of Charge III alleges that the accused did "witho~t 
proper leave, absent himself from his station••••• .trom about 6 Jan~ 1945 
to about S Januaey 1945•., Specification 2 of Charge III alleges that the 
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accused was absent without lean •trca about 9 January 1945 to about 19 

Januarr 1945•. These ottenses are set forth as violations of the 61st 

Article or War. The Speci.ficaticn o~ Charge IV alleges that the accused 

•having been placed in _arrest at Sedalia Armr Air Field, Warrensburg, 

Missouri, on or about 8 January 1945, did. •••• en or about 9 January 1945, 

break his said arrest betore he was set at liberty b;r proper authorityte. 

This Specitication is laid under Art1c1' of War 69. 


The accused entered pleas or guilty to the foregoing Specifications 
and Charges. The first imauthorized absence resulted tram an overstay of 
leave, 'Which the accused attributed to delqs in transportation. In the 
second instance ha violated his order of arrest and embarked on a period . 
or ·unauthorized absence because ot a •lot or mixed up emotions•. The ··• 
record indicates no circumstances 11Ilich jus t1.fy the conduct of the accused 
and the evidence, coupled with the pleas of guilty, is sufficient to sust.liin 
the findings of the court. 

8. The accused is about 23 years of age and· is unmarried. War 1'e

part.Nnt records disclose that the accused lf&s graduated .fran high a:::hool 

and for one year attended Oregon State College ,mere he studied Civil En

gineering. Be worked as an electric welder in Portland, Oregon, for several 

months before enlisting in the army an 22 October 1942. He began his 

training as an aviation cadet on 16 February 1943 and was commissioned a 


· temporary second lieutenant, U'lff3' of the United States, on 15 A.pril 1944. 
He ha.s been cm active duty as an officer since the last date. 

'. ' 

9. The court 1ras legally coostituted. No errors injuriously affect,.;. 
ing the substantial rights of the accused were comnitted during the trial. 
In the opinion o! the Board o:t Review the record o! trial is legally-Slfficient 
to support the findings and the sentence and to warrant con!irmation there or. 
Dismissal is authorized upcm. conviction o! a violation of .Articles o! War · 
61, 69, or 93, and is mandatory upon conviction of a violation o! .Article 
of War 95. 
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SPJGN-CM'~696 lst bd. 
liq .ASF, JAGO, Washington 2S, D. c. 

19 
JUN 1945 

TO: The Secretaey o! War. 

1. Pnrsuant to Executive Order No. 9556, dated 26 May 1945, there 

are transmitted herewith for your action the record o! trial and the 

opinion ot the Board of Review in the case of Secord Lieutenant ~ond . 

F. CJark (0-7740':!9), Air Corps. · 

2. Upon trial by general court-martial this officer pleaded not 
guilty to and w~s found guilty of forging in:iorsements on .four_ government 
checks of a total !ace value of $1058.45, in violation of Article of War 
93; and of utteri:og and passing the same f'our checks, 1n violation of' 
Article of War 95. He pJe aded guilty to and was found guilty of absenting 
himself without leave for a period of fourteen days., in violation of 
Article of War 61; and of breaking arrest, 1n violation of Article of 
War 69. He was sentenced to be dismissed the service., to forfeit all 
pq and allowances.due or to become due, and to be ooni'ined at hard 
labor, at such place as the rev.l.elling authority- might direct, for twenty 
years. The reviewing authority approved the sentence but reduced the · 
period of confinement to i'ive years and forwarded the record of trial 
for action under ·Article of War 48. 

3. .A. sunmary of t.he ev.l.dence may be found in the accompaey:i.Dg opinion 
of t.he Board of Rev.Lew. I concur in the opinion of the Board of Review that 
the record of trial, is le~ sufficient to support the findings and the 
sentence as approved b7 the reviewing authority and to warrant confirmation 
thereof. 

On 2 December 1944 the accused surreptitiously removed from the 
squadron order}Y. room a number of monthly pay checks made to the order of 
various officers. He burned all of the checks except four which were 
payable to second lieutenants. He then fabricated four sets o! orders, 
each of which purported to grant a leave of absence to one of the payees 
named in the checks. Using these orders as a means of identification, the 
accused negotiated the checks after indorsing each of them in the name of 

· the payee. He received the face value of the checks either in money or 
merchandise. He went on leave ot absence in late December 1944 and failed 
to return upon the expiration ot bis leave on 6 January 1945. He reported 
to his organization on 8 January 1945 and on the next day was confined to 
bis quarters under an order ot arnst. He violated the arrest order b7 
leaving the field in the late afternoon of 9 January 1945 and remained 
absent from military- control until 19 January- 1945. 

'rhe actions of the accused in taking, indorsing, and negotiating 
the pay checks of other offl.cera reveal a course of conduct which was 
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highly criminal in character and which showed a shocking disregard for 
the rights and property of' his fellow officers. The on]Jr explanation for 
such reprehensible acts suggested by the record is that the accused was 
enamored of a young lady and wanted money with 'Which to buy gifts for her. 
In reducing the period of confinement from 20 to S years the revield.Dg 
authority apparently considered the former good character of the accused 
as evidenced by letters aclmitted into evidence, the fact that the items 
llhich accused purchased w.i.th the. checks had been retlfiled., and lett.ers from 
members of the court; recommending clemency. In view of the serious character 
of the offenses and the high degree of moral turpitude involved in the 
!orgery and :cegotiation of the checks., I believe that the five year period 
of con!:l.nement is appropriate. I recommend, there.tore, that the sentence 
as approved by' the reviewing authority be confirmed but that the .forfeitures 
be remitted, that the sentence as thus modi.tied be ordered executed, and 
that the United States Disciplinary Barracks, Fort Leavenworth, Kansas., . 
be designated as the place o:r conf'inement. 

4. Consideration has been given to a letter :from Honorable Guy Cordon, 
United States Senator .from California, suggesting that attentl.on be given 
to letters tram Honorable Earl Snell, Governor o:r Oregon, Kr. Rex Putnam, 
Superintendent of Public Instruction £or the State of Oregon, and Kr. . 
Minor T. Clark, father of the accused, recom.end:ing clemency in behal.t . 
o:r the accused. 

s. Inclosed is a form of action designed to carry into execution the 
foregoing 	recommendation, should it meet nth your approval • 

.--.::. 

~ 
~-- ~__.,. ... ""'......------ . 

3 Incls 	 MYRON C • CRAMER 
Incl l - Record of trial Major General 

Incl 2 - Form of act.ion The Judge Advocate General 

Incl 3 - Ltr. rr. · Hon. Guy 


Cordon, ,r/incls. 

(Sentence as approved by reviewing authority confirmed but forfeitures 
remitted. a.c.u.o. 265, 3 Jul 1945) 
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