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EXPLANATORY NOTES

1, References in the Tables and Index are to the pages of this
volume. These page numbers are indicated within parentheses at the
upper corner of the page.

2. Tables III and IV cover only the spécific references to the
Articles of War and Manual for Courts-Martial, respectively.

3. Items relating to the subject of lesser included offenses are

covered under the heading LESSER INCLUDED OFFENSES rather than under
the headings of the specific offenses involved.

4, Citator notations (Table V) - The letter in ( ) following
reference to case in which basic case is cited means the following:

(a) Basic case merely cited as authority, without
comment.

(b) Basic case cited and quoted.
(c) Basic case cited and discussed.,
(d) Basic case cited and distinguished.

(j) Digest of case in Dig. Op. JAG or Bull, JAG only
is cited, not case itself.

(N) Basic case not followed (but no specific stdtement
that it should no longer be followed).

(0) Specific statement that basic case should no longer
be followed (in part or in entirety).

5. There is a footnote at the end of the case to indicate the
GCMO reference, if any.



Table | - OPINIONS BY CM NUMBER
CM NO. ACCUSED PAGE CM NO. ACCUSED PAGE
339004 Shea 1 .
339144 | Wasill 23
339189 Brown, A. 27
339357 | Vright 49
339424 Elliot 71
339452 | Crespo 93
339462 Rein 99
339485 Braun 119
339494 | Clifford 131
339548 Green 155
339585 Sexton 175
339642 | Bowlin, 189
Dermott
339658 | Anthony 205
339731 | Prater 228
339794 | LeCleire 233 \
2339847 | Hanold 265
339875 | Brrnfield, 279
Hall
339910 | McAbee 289
also
336419 | Halprin 301
337089 | Aikins, 331
Seevers
337951 Lawrence, 3956
Smith, P.W.
338753 | Hicks 423
Sp 375 | Turner 439
Sp 765 | Mason 445
Sp 928 Basso 451
Sp 1144 | Kelley 455
Sp 1213 | Hollings 465
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Table 11 - OPINIONS BY NAME OF ACCUSED

ACCUSED CM NO. PASE ACCUSED .| CM NO. PAGE
Aikins 337089 | 331
Anthony 339658 | 205
Barnfield 339875 | 279
Basso Sp 928 | 451
Bowlin 339642 | 189
Braun 339485 | 119

Brown, A. 339189 | 27
Clifford 339494 | 131

Crespo 339452 | 93

Dermott 339642 | 189
Elliot 339424 | T1

Green 339548 | 155
Hall 339875 | 279
Halprin 336419 | 301
Hanold 339847 | 265
Hicks 338753 | 423
Hollings Sp 1213 465
Kelley Sp 1144| 455
Lawrenoce 337961 | 396
LeCleire 339794 | 233
McAbee 339910 | 289
Mason Sp 765 | 445
Prater 339731 228
Rein 339462 | 99

Seevers 337089 | 331
Sexton 339585 | 175
Shea 339004 | 1

Smith, P.W.]| 337951 | 395
Turner Sp 375 | 439
Wagill 339144 | 23

Wright 339357 | 49
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ARTICLES OF WAR

ARTICLE OF WAR

PAGE

12
13
15
24

37

64
69
70
92
Murder .
Repe
93

Assault with intent to commit a
felony

Assault with intent to do bodily harm

Assault with intent to do bodily harm
with dangerous weapon

Embezzlement
Larceny or embezzlement

Robbery

358

389, 380

452

360

64, 144, 150, 283, 380, 412

458

7 346

436
303
165, 173, 451, 455, 465
265
334

345

27, 49, 279, 331, 333, 397, 423

189

49

331
233
99, 132

27, 279, 332
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Table 11 (Cont'd)

ARTICLES OF WAR

ARTICLE OF WAR

PAGE

85

Borrowing from foreign nationals unde
officer's supervision

Conspiracy

Drunk

Falée certificates

False official reports or statements

Meking checks with insufficient funds
or no account

Occupying bed with female not his wiﬂT

96
Assault and battery
Bigamy
Drunk
Failure to obey orders
Failure to pay debts
False official reports or statements
Gambling with enlisted men

Making checks with insufficient funds
or no account

Possession of forged and counterfeit
military pass

Secreting official correspondence
Wrongful teking and using

Wrongfully concealing property
shortages

205

289

119

1, 100

155

221

189, 221

71
289
234
71

138

205
156, 174, 233, 301

304
235

439




Table 1V -

MANUAL FOR COURTS=-MARTIAL

MCM PAR, PAGE MCM PAR. PAGE
Manuel for Courts-Martial, 1949 135_9_ 362
40 126 135b 413, 457, 462
5 326 140d 225
5a 326 149 181
10 96, 380, 466 152b 260, 272
29 169 157b 391
31 346 179 66, 285, 370, 390
55 466 179 200
64e 161 180a 435
67 452 - 180f 285, 370
78a 436 180g 140, 443
8¢ 226 180k 371
83 466 1801 371
87b 169, 286, 446
1160 164, 168
117a 168
117¢ 164, 168, 452
125 225
125b 324
127 116
127a 388, 413
1270 18, 285, 419
129b 161
130b 161
133b 364

VI




Table 1V {Cont'd) MANUAL FOR COURTS-MARTIAL

MCH PAR. PAGE MCM PAR. PAGE

Manual for Courts=Martial, 1928

31 346
114a 256, 388
114p 146
121b 458
148 68
14%h 255

VII




Table V - CITATOR
CM NG, PAGE CM NO. PAGE
121586 96(a) 248934 215(%)
122920 216(a) 251075 170(a)
154185 170(a) 251225 115(a), 141(a)
171874 96(=) 251409 115(a), 141(a)
189223 170(a) 251459 216(b)
192335 96(a) 252281 18(a)
193828 256(a) 253054 256(a)
258171 184(c)

199072 96(a) 258630 81(b)
190117 | 96(a) 259755 5 ?a
199465 327(a) 259933 226(a
200925 96(a) 260755 320(a)
201563 226(a) 261242 389(a)
202213 256 (a) 262042 85(,), 125(a)
202366 442(b) 262750 115(a), 141(a)
203457 96(a), 357(a) 264724 127(&3

204194 96(a) 266655 275(a

204879 116(a) 270061 18(a)

205621 257(a) 272588 441(a)

207212 83(a) 272642 82(a)

208296 226(a) 274174 319{a)

209900 466(¢) 275353 17(a)

212084 96(a), 354(b) 275648 163(b)

212505 1 262(b) 275738 458(a)

213993 217(a) 276285 184(c)

216152 226(a) 276298 441(a)

217636 eséa) 276435 115(a), 141(a), 256(a)
217842 96(a) 277595 17(a)

218647 226(a) 277799 164§a)

220269 17(a) 277983 298(a), 372(a)
220518 226(b) 279014 113(a)

220604 266(a) 280882 182(a)

220760 83(b) 281037 418(a)

221833 83(a) 283457 217(a)

227791 226(a) 283499 181§a;

230222 161(a) 284149 183(a), 319(a)
230736 215(a) 284729 389(a) :
233132 226(=) 286548 218(a)

235407 96(a) 288599 171(¢)

236509 164(a) 292656 256(a)

236819 96(a) 294880 319(a)

237145 66(b) 296074 163(b)

237255 256(a) 296431 125(a)

237450 256(a) 298316 389(a)

239085 256(b) 298814 254(=a)

239984 113(a) 301840 115(a), 114(a), 442(b)
240832 226(a) 302791 361(a)

240885 83(a) 302885 260(a)

245507 183(b) 302971 67(a)

245724 139(a), 146(c) 307003 67(a)

248793 389(b) 307004 389(a)
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Table V (Cont'd) CITATOR

CM NO. PAGE CM NO. PAGE
307028 218(a) 325329 389(e)
310076 458(a) 325377 257(a)
310246 346(b), 379(a) 325378 257(8)
312207 67(a) 325381 257(a)
312356 298(a), 372(a) 325480 257(a)
314404 370(a), 390(a) 325523 442(b)
314746 17(a), 125(a) 325541 446(a)
315569 67(a) 325571 201(a)
315736 259(a) 325762 13(a)
316347 257(b) 326147 18(a), 81(a), 226(a)
316886 364(a), 446(a) 326450 458(a)
317233 229(a) ' 327988 18(a)
317526 201(a) 328246 322(a)
317655 18(a) 328248 18(a)
-318313 1252a§ 328250 82(b)
318380 361(a 328279 321(a)
318398 83(a) 328797 225(a)
318596 446(a) 329162 155(a3
318705 124§a) 329503 165(a), 168(c)
318727 319(a) 329585 435(a)
319188 208(a), 373(a) 330132 458(b)
319287 254(a), 298(a) 330238 412(a) '
319573 446(a) 330282 82(a), 170(a), 320(a)
319591 441(b) 330963 369(a)
320020 258(c) 331360 458(a)
320208 368(a) 322257 229(a)
320308 115(a), 141(a), 256(a) 332672 320(a)
320455 20(a) 332879 182(a), 319(a)
320578 183(b) 333181 389(a§
320618 421(a) 335138 417(a
© 320681 18(a) 333525 391(b)
320687 83(b) 333793 414&&3
320805 298(a) 334214 255(b), 257(a)
320957 161§a), 358(a) 334270 8s5(a), 115(b), 125(a),
321734 170(bv) 1412&)
321915 285(a) 334570 420(a)
322067 83(a 334658 138(a)
322487 68(b; 334790 286(a)
322536 260(b) 334978 419(a)
322695 162(b), 164(a) 335051 16(a)
323108 83(a) 335070 436(s)
323589 323(&3 335123 257(a)
323764 115(a), 141(a) 335586 141(a)
323728 275(a) 335738 319(a)
324352 16(a), 138(a) 335786 165(b), 168(c), 171(0)
324463 67(a) 335803 24(a)
324725 64(a), 162(a) 336208 418(a)
324924 3732&) ' 336515 182(¢c)
325056 257(a), 419(a), 467(c 336639 115(&3
325112 111(a), 181(a), sle(ag 336706 370(a
325231 83(a) 337318 259(a)
325313 297(a) 337486 112(a)
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DEPARTMENT OF THE ARMY
0ffice of The Judge Advocate General
Washington 25, D.C.

CSJAGH CM 339004

UNITED STATES AAA AND GUIDED MISSILE CENTER

Ve ) Trial by G.C.M., convened at
) Fort Bliss, Texas, 13, 14
First Lieutenant JOHN JOSEPH ) September 1949. Dismissal.
SHEA, 0-2032965, 9393rd Techrical ) ,

Service Unit, White Sands Proving )

Ground, lLas Cruces, New Mexico )

OPINION of the BCARD OF REVIEW
Q!'CONNOR, SHULL, and LYNCH
Officers of The Judge Advocate General'!s Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charges and Specifica-
tions: . ‘

CHARGE: Violation of the 95th Article of War.

Specification 1: In that First Lieutenant John J. Shea, 9393rd
Technical Service Unit, Vhite Sands Proving Ground, las
Cruces, New Mexico, did, on or about 30th November 1948,
with intent to deceive the Commanding General, and Post
Exchange Officer, Fort Bliss, Texas, officially report or
cause to be reported to the Fort Bliss Exchange Officer a
purported inventory for the month of November 1948, of the
stock pertaining to the White Sands Proving Ground Post
Exchanges which official report was known by the said
Lieutenant John J. Shea to be untrue and false.

Specification 2: (Same as Specification 1, except that the date
of the offense is "30 December 1948" and the month of the
inventory is "December').

Specification 3: In that First Lieutenant John J. Shea, 9393rd
Technical Service Unit, White Sands Proving Ground, lLas
Cruces, New Mexico, while acting as the duly appointed



Do

Post Exchange Officer of white Sands Proving Ground and
Oro Grande, both in New Mexico, both of which post
Exchanges were under the jurisdiction and command of

the Commanding General and Exchange Officer, Fort Bliss,
Texas, knowing shortages to exist in the cash and merchan-
dise stocks of both of said Post Exchanges, and having

a duty to report said shortages to the Commanding General
and Exchange Officer, Fort Bliss, Texas, did between about
15 November 1948 and about 25 July 1949, agree and conspire
with one James H. Townsley to wrongfully and unlawfully
hide and conceal said shortages from the said Commanding
General and Exchange Officer, Fort Bliss, Texas.

CHARGE II: Violation of the 93rd Article of War (Finding of not
guilty).

Specification: (Finding of not guilty).
CEARGE ITI: Violation of the 96th Article of War.

Specification 1: In that First Liesutenant John J. Shea, 9393rd
‘ Technical Service Unit, White Sands Proving Ground, Las
Cruces, New Mexico, having knowledge of the incorrect
inventory of the ‘White Sands Proving Ground Post Bxchange
property, as submitted by him as Post Exchange Officer of
the White Sands Proving Ground Post Exchange for the month
of November 1948, did on or about 30 November 1948 and
thereafter, vwrongfully, unlawfully, and willfully, conceal
certain property shortages of the Post Exchange and did
fail to disclose and make known the same to any person in
the military authority under the United States, to the
prejudice of good order and military discipline.

Specification 2: (Same as Specification 1, except that the date
of the offense is "31 December 1948" and the month of the
inventory is "December®).

Specification 3: (Finding of not guilty).

Specification L: In that First Lieutenant John J. Shea, 9393rd
Technical Service Unit, White Sands Proving Ground, las
Cruces, New Mexico, exchange officer, #hite Sands Proving
Ground, Ias Cruces, New Mexico, did at White Sands Proving
Ground, ILas Cruces, New Mexico, on or about 30 December
1948 knowingly and willfully allow Mr. J. H. Townsley to
falsify records of the White Sands Proving Ground exchange



inventory for December 1948 by changing figures in said
inventory record, with the intent of concealing shortages
in said inventory record which had been disclosed by the
exchange inventory.

Accused pleaded not guilty to all Charges and Specifications. He was
found not guilty of Charge II and its Specification, and of Specifica-
tion 3 of ChargeIlI; and guilty of the remaining Charges and Specifica-
tions. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service. The reviewing authority approved
the senzence and forwarded the record of trial for action under Article
of War L8.

3. Evidence.

a. TFor the prosecution.

In June of 1948, accused was assigned as an assistant to Major
Charles M. Brown, the Post Exchange Officer at Fort Bliss, Texas, and
placed in charge of a branch post exchange located at Thite Sands
Proving Ground (hereinafter called White Sands Exchange) (R 31,32,39).
At approximately the same time, Mr. James H. Townsley was appointed
civilian manager of the White Sands Exchange (R 34,92).

The White Sands-Exchange received its supply of merchandise, other
than perishables, from the main exchange warehouse at Fort Bliss. The
White Sands Exchange sent a truck to Fort Bliss to haul the merchandise
and the individual who received the merchandise signed the warehouse
requisition invoices (R L6-48). Daily reports were made by the White
Sands Exchange to Fort Bliss (R 34). Prior to 1 January 1949, inventories
of the White Sands Exchange were taken monthly by the post exchange
personnel and quarterly by a team of impartial officers. After 1 Jamuary
1949, inventories were taken quarterly by the exchange personnel and by
a team of impartial officers. In taking inventories the exchange personnel
entered on inventory sheets the quantity, stock mumber and description

-of each item in stock, together with the retail price. On the occasions
when a team of officers made an inventory, the officers made an independ-
ent count of the quantities on hand and inserted their own figures. The
figures on the inventory sheets were then extended in the exchange office.
At such time the inventories were available to accused and Townsley.
dfter the inventories were completed they were forwarded to the account-
inﬁ)officer at the main post exchange at Fort Bliss (R 36,37,45,L6,203,
204).

Sometime after the accused took charge of the White Sands Exchange
a shortage of approximately $270.00 occurred in the "Snack Bar" and a
Board of Officers was appointed to make an investigation (R 103).
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During November 1248, there were two "break-ins" at the White
Sands Exchange, the first occurring on 15 November 1948, the second on
23 November 1948. Townsley'!s attention was called to the first "robbery"
by a broken hasp on the north window of the building which he discovered
at seven-thirty in the morning. He telephoned the officer of the day
and, upon entering the exchange, checked the safe, finding it locked.
From the appearance of the stock, nothing was missing. Townsley telephoned
Jajor Brown and was instructed to take an immediate inventory and use
it as the official inventory for that month. Townsley personally super-
vised the inventory and discovered that they were approximately $25.00
or 535.00 short, not an unusual shortage (R 99,101). On the occasion
of the second "robbery," Townsley was awakened at 1:30 in the morning
by military police. Upon his arrival at the post exchange, he inspected
the stock and the only thing missing was a wallet valued at about 37.00,
There was in stock, however, considerable high-priced merchandise which
might have been removed without its absence being detected. Townsley
remained at the post exchange the rest of the night and the next morning
telephoned Major Brown who ordered an immedizte inventory taken. The
accused came in while they were making the inventory but took no part
in it except that he later helped Townsley and "Mrs. DeAmata" to "extend"
the)figures. The inventory disclosed a shortage of $1,670.00 (R 101-102,
137).

When told of the shortage, accused exclaimed, "For God's sakes cover
it up, we--" or "I"--fodwnslezf couldn't swear as to his exact word) -~
"I can't stand another investigation." (R 103) Accused went on to say
that he did not believe the shortage actually existed; everybody was
tired and worn out when the inventory was taken and it was possible that
they had made mistakes (R 157). Towmsley interpreted accused's remarks
as an order and did not report the shortage to Fort Bliss (R 102).
Carrying out accused's instruction Townsley raised the quantity of cer-
tain items in the inventory and called the attention of the accused to
the menner in which he was "covering up," remarking that if the shortage
was not cleared up by the December inventory they were liable "to get
burnt.® The accused did not forbid Townsley to make the changes. Townsley
pointed out in court various alterations that he made in the inventory of
2Ly November. On page B-700, at line l, of the inventory, the number of
Bulova watches was raised from 3 to 13, an increase in the value of these
watches of about $490.00. Similarly, on page B-20275, the mumber of
Proctor toasters was raised from one to two, an increase of $17.75; on
page B-20301 the number of Jackson shirts was raised from 4 to 1ll, an
increase of $39.00, and the number of military shirts was raised from l
to 1L, an increase of 122.50; on page B-20320 the number of slips on
one line was raised from i to 1, an increase of $31.00, and on another
line from 3 to 13, an increase of $39.00; and on B-133L41 various items,
such as radios, shotgun, moving picture camera and projector, valued at
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8576.00, were listed although not in stock. These changes and addi-
tions were made "under the direction of" accused (R 106-110,221; Pros
Ex 3).

The inventcry of 2L November was received "in the normal course of
business" by Mr. R. C. Rodan, Office Kanager of the Tort Bliss Post
Bxchange (R 203,205,207). At that time the accountability of the Thite
Sands Exchange was $58,520.21. The inventory as submitted was {58,841.39,
reflecting an overage of $321.18 (R 207). The inventory was accepted
as a "true picture of the inventory record" of the Lnlte Sands Ex.change
ag of that date (R 205).

A few days after the second "robbery" the accused and Townsley made
"a cash count" of the safe and discovered a deficit of approximately
3470,00. This discrepancy was in addition to the $1670.00 shortage
disclosed by the inventory of 2y November. The cash shortage was in
the money which Tovnsley, as branch manager, had been given for the
purpose of making change. After discovering the shortage he took his
persongl money and placed it in the safe. Accused did not order Townsley
to make the repayment but Tovmsley was afraid that if he reported the
loss of the money from a lccked safe he would probably lose his job and,
anyway, he knew he would have to reimburse the exchange (R 104,122).
At that time only Townsley, the accused, and Mrs. DeAmata, had access
to the locked safe. Mrs. DeAmata worked in the office, kept the records,
cashed checks, made change for the girls, and fixed the bank deposits.
She resigned from her job in June or July, 1949 (R 105). According to
Townsley, Mrs. DeAmata was suspected of dishonesty. While working in
the retail sales department Mrs. DeAmata was found on one occasion to
have rung up only $25.00 on her cash register, on a $30.00 sale; on
another occasion a shortage of $10.00 was discovered in her cash bag.
The following day there was another $5.00 shortage. The shortage in- -
creased each day until it reached $25.00 and then, on pay day, her cash
was correct. It was apparent that she was borrowing from her cash.
Shortly after this incident she left the exchange (R 181-183).

The next inventory at the White Sands Exchange was taken on 28
December 1948 (R 110). The inventory records remained in Townsley's
hands for L8 hours after the inventory was taken. The inventory dis-
closed an even greater deficit than the $1670.00 shortage dibcovered in
November. Townsley showed accused the December figures and "éEh
decided to do the same thing as /They/ had before on the November
inventory." They thought that on account of the large amount of mer-
chandise on hand, between $48,000 and $60,000, they might have overlooked
something (R 106,107,111). With the consent of accused, Townsley made
various changes in the inventory (R 111,11L). On page C-26625 of the
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inventory Tovmsley listed 300 cartons of Camel cigarettes and 150 cartons
of Chesterfield cigarettes for a total of $675.00. On page C-26635 he
listed various items including cameras and luggage for a total of $49L.50.
Similarly on page C-39931, he listed other items including several fish-
ing rods and a coaster wagon for a total of $174.25. The amouwt of the
tyrite-ins" on the four pages totalled $1uL3.75 (R 111-113,221; Pros Ex
L). Twenty-four hours after the inventory was completed it was forwarded
to the Fort Bliss Post Exchange (R 11}). The inventory of 28 December
was received by Mr. Rodan in the normal course of business and accepted
as a "true picture of the inventory records" at the White Sands Exchange
as of the date taken (R 203,205-207). The inventory submitted totalled
$31,668.23; accountability as of that date was $31,872.26, reflecting a
shortage of $204.03 (R 208). B

After the inventory of 28 December 19,8 was taken, monthly inventories
were discontinued and quarterly inventories substituted. The next inventory
was taken on 17 March 1949 (R 114,115). After the inventorying officer
ard a clerk completed a page of the inventory it was brought in to Townsley
anc accused for extension of the figures. There was no reason to doubt
the accuracy of the count made except for minor discrepancies. After
receiving the inventory Townsley, aided by accused, made various changes
in it by raising the quantities of the items listed (R 115,116,221-222;
Pros Ex 5). The inventory, as received in the normal course of business
at Fort Bliss, totalled $31,020.55. The accountability of the VWhite Sands
Exchange as of 17 March 1949 was $31,203.81, reflecting a shortage of
5183.26 (R 206-208). .

A special inventory was taken on 29 March 1949, due to the fact .
that Major ilade, then Post Exchange Officer at Fort Bliss, was transferring
accountability to his successor (R 35,36,117). The inventory was made
by officers and once again, with the sanction of accused, Townsley altered
the inventory by raising the quantities of various items shown on the in-
ventory (R 117,119,222; Pros Ex 6). After the alterations were made the
inventory was forwarded to Fort Bliss where iMr. Rodan received it in the
ordinary course of business (R 205).

The next regular inventory was taken on 16 June 1948, and it revealed
a shortage of between 54,400 and j4,500. Tovnsley made several alterations
in the inventory, raising the guantities of various items of merchandise
(R 119-122; Pros Ex 7). As received in the normal course of business
by kir. Rodan at Fort Bliss, the inventory totalled $49,957.39. The
accountability of the Thite Sands Exchange on 16 June 1948 was $50,304.07
so thet a shortage of 53L6.68 wes reflected (R 206-208,210). Accused had
no knowledge of the alterations made by Townsley in the 16 June inventory,
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being on leave at that time. Townsley contended, however, that he had
been "led to believe" that he should cover up the shortages (R 120,121).

Townsley further testified that after the changes were made inthe
inventories of 2l November 1948, 28 Decenber 1948, 17 March 1949, 29
March 1949, and 16 June 1949, they did not accurately reflect the true
condition of the White Sands Exchange. On several occasions during the
period in which the alterations were made, Townsley discussed the changes
with accused (R 121). Townsley thought that accused physically assisted
him in changing two or three of the inventories but he was not "absolutely
positive" (R 126). Accused did not assist him on the November inventory
but he did on the December inventory (R 126~128). Townsley was convinced
in his own mind that the $1670.00 shortage revealed by the November in-
ventory was the result of the "robbery” (R 139). 1In order to help reduce
the shortage Townsley endorsed his pay checks over to the exchange and
drew only part of his salary. Between 1 November 1948 and 15 May 1949
his salary totalled 533,000.00 and by 15 May he had turned over $1369.00
to the exchange (R 122,141,142). Townsley "personally did not believe
the Lieutenant Z;bcused7 has derived one red cent from the shortage.™
(R 165). Furthermore, Townsley asserted he did not derive any personal
gain from the shortages. During the period he was repaying money to the
exchange he deprived his family and himself of a great many necessities
(R 166,167). Townsley denied that one of the inventories, made in March
1949, and shown to the accused, disclosed no shortages. He did not
renember accused saying, "Jim, it is good to see that we are getting
control again." However, he identified his signature on a document con-
taining his sworn testimony in the course of which he had admitted that
accused made such a statement (R 162,163).

On or about 2l July 1949, Townsley wrote a letter to John Couturie,
the General Manager of the Fort Bliss Post Exchange. In this letter
Townsley revealed the cash shortage at the \thite Sands Exchange, which
by then he had made up, and the merchandise shortage. He told about
the $1670.00 shortage which existed after the "robbery" and that he had
been ordered to "cover it up." He asked that an investigation be made
by either the FBI or the CID (R 95-97,184,185; Pros Ex 2). As the result
of this letter an inventory of the White Sands Exchange was made by a
Board of Officers on 25 July 1949 (R L3,Lk4,58-63,208). The sales account-
ability of the White Sands Exchange on that date was $41,081.03. The
ingento;y'was $35,782.16 reflecting a shortage of $5,298.87 (R L8,L49,
208,209). .

The entire picture is not presented by the testimony concerning the
Thite Sands Exchange for the reason that in either April or May 1949,
a branch of the White Sands Exchange was established at Oro Grande and
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a large shortage subsequently appeared at this latter exchange (R 49,
54,179). This branch exchange was established at the direction of the
Fort Bliss Exchange for the purpose of supplying basic requirements of
troops in the field, including beer, soft drinks, toilet articles and
tobacco (R 179; Pros Ex 9, p.5). Accused and Townsley supervised the
operation of the Oro Grande Branch Exchange (R 123,12L). When first
estadli shed it operated from trailers but later, at the direction of
Townsley, it was moved into a building at Oro Grande (R 54,158,159).
The accused suggested that bars be placed on the windows of the building
agd mzd;ewery possible effort to correct poor security conditions (R
160,162).

Magter Sergeant Odels F. Boyd was employed as "personnel manager"
of the Oro Grande Branch Exchange from April to 16 July 1949. As such
he was in charge of persomnel and operations. His immediate superior
was first, Townsley and later, accused (R 67). He obtained his stock
of supplies for Oro Grande by placing handwritten slips in a money bag
turned in to White Sands or’by handing the slips to Townsley. The
merchandise was delivered either from the warehouse or the exchange at
White Sands or from the exchange at Fort Bliss, and was usually signed
for by the caretaker or the negro porter, Billy Jones, or by Townsley.
Boyd occasionally signed for soft drinks or other small items when such
merchandise was delivered while he was on duty. There was no accounting
system for the merchandise on hand at Oro Grande. All records were kept
at Thite Sands (R 71,72). When the Oro Grande exchange opened there
were four clerks employed. After the exchange moved into a building
the number of clerks varied from five to nine. During approximately
twenty days of the month their average gross sales would be between 3150
and 3250 a day. On pay days sales ran as high as $2000 (R 75-76).

The cash registers used at Oro Grande were of an old type with no
keys for modd cents.® Beer was sold for eighteen cents and the clerks
rang the sale up as fifteen cents or twenty cents (R 74,75). In some
sections of the exchange there were no cash registers and in lieu there-
of the clerks used cigar boxes (R 124,160). There were no sales slips.
The first registers had no tapes and Boyd merely counted the money.
There was no regular form for accounting for cash receipts. The only
records Boyd kept at Oro Grande were a few personal records of money
receipts. The total cash receipts were written down on a slip of paper
which was placed in the money bag at the close of business each night
and turned in with the proceeds to Townsley or accused. No readings
were taken from the registers (R 68-69,76).

On several occasions after Boyd turned in his cash he was adviged
of a shortage. The shortages ranged from 16 cents to $L5.00 and were
"always" reported by Townsley. Thinking there might be ervors in his



counting of the money, Boyd asked accused to have someone else count
it. No action was ever taken by accused (R 69,70,71).

Boyd discovered evidence that "some persons" were passing beer
over the top of the screens surrounding the beer counter (R 78). On
two occasions after the exchange had closed he returned to find four
or five men drinking beer and eating sardines. He told them to leave
money in the cash register but none was there the next morning (R 83,
8l;). Boyd relieved the porter, Billy Jones, after catching him in a
petty theft involving the property of a former employee (R 80,81).

_ The Oro Grande Exchange was separated from the White Sands Exchange
for purposes of accountability on 2 July 1949, and placed directly under
the Fort Rliss Exchange (R 52,215). At that time accountability for
merchandise amounting to $15,207.82 was transferred from the White
Sands Exchange to the Oro Grande Exchange (R 215,216). The "account-
ability reconciliation" indicated no discrepancy when the separation
was accomplished (R 53). On 25 July 1949, however, an inventory was
%akﬁn)at the Oro Grande Exchange which revealed a shortage of 53,118.72

R U9).

Major Edward W. Corcoran, Provost Marshal at Fort Bliss, with
representatives of the CID and the FBI, interviewed accused on or about
25 July 1949 (R 50,188,189). After being warned of his rights under
Article of War 24, accused gave a signed statement concerning his
activities as the White Sands Exchange Officer (R 51,190,191 Pros
Ex 8). In this statement accused recounted his appointment as Post
Exchange Officer, the two "break-ins" into the exchange, and the fact
that an inventory was taken after the second "break-in" revealing a
#1600 shortage. Accused continued, "I directed Townsley to cover up
this shortage because I did not believe there actually was a shortage,
due to the fact that no large amount of tangible items could be located
as stolen." In March 1949, according to accused, the inventory "broke
out even" but there was still a shortage of $2000 as a "carry over"
from preceding months. The May inventory revealed a shortage of $8000
which accused "did not take serious™ since the inventory was taken
haphazardly. Accused concluded, "The reason for the concealment of the
inventory shortage was not that I was convinced that there was actual
theft going on but that either a mistake in transfers or an incorrect
inventory would disclose the descrepiency or that the margin of the 1%
leeway in sales, would cover up the Thievery if it existed" (Pros Ex 8).

A Board of Officers, of which Lieutenant Colonel lLouls B. Knight was
President, was appointed to investigate the reported irregularities at
the White Sands Exchange (R 192,193). Accused appeared before the Board,
and, after being advised of his rights under Article of War 2, was
questioned in pertinent part as follows:
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). Have you ever checked these completed inventories after
they were turned over to your office by the person- or
persons making the inventory?

A. Yes, I always insured that all pages accountable to this
inventory were on hand.

Q. Have you ever made any changes in any of the figures entered
in the column headed 'No. of units'! after those figures had
been entered by the person or persons making the original
entry?

A. DNo, to the best of my knowledge, No.

Q. Have you ever directed Mr. Townsley to change any figures
in this column after original entry had been made and after
these inventories had been completed by the inventorying
personnel and turned in to your office?

A. Relative to these three inventories, I never directed ¥r.
Tommsley to change the figures in the quantity columns.

Q. Have you ever directed Mr. Townsley to change the figures
entered in this column on any inventory at the White Sands PX?
A. Yes, I have.

Q. When?
L. It was on the invenbtory taken 24 November 19.8.

Qe Has this done?
A. Yes sir, it was done.

Qe Was this inventory submitted to the Ft Bliss PX Officer as
a correct inventory?
A. Yes, it was.

Q. Have you been present or have you assisted Mr. Townsley in
making changes in any subsequent inventories?
A. I have been present but at no time have I assisted him.

Q. Did you have knowledge that he was making these changes in
inventories subsequent to the one in November 19482

A. T had knowledge that such changes were made for the one in
December 1948 but was not aware that changes had been made
in the one for March 1949 until confronted with Mr. Townsley's
statement to the CID. I was under the impression that the
inventory taken in March 1949 picked up the shortage that
occurred back in November 1948.

Q- T¥hen you directed the changing of the figures in the November
1948 inventory, and had knowledge of the changes made in the

10



" figures in the December 1948 inventory, were you aware of
the fact that you were directing the falsification of
official papers?

A. Yes sir.

Q. Vhy did you direct the changing of these records, knowing
that you were causing official records to be falsified?
A. Because I did not believe these records were correct.

Q. VWhy did you not call for a new inventory if you believed
those that you directed falsified were incorrect?

A« Because I believed this shortage would be picked up in the
next inventory as fram past experiences? (R 193,194; Pros Ex 9,
pp.11,12)

The court took judicial notice of AR 210-55, 12 June 1945, as
amended on 29 December 1947, and Tentative AR 210-66 (R 29,334).

be For the defense.

Brigadier General Phillip G. Blackmore, Commanding General, White
Sands Proving Ground, New Mexico, testified that he had discussed
accused!s case with Major General Homer, Commanding General, Antiair-
craft and Artillery Guided Missile Center, Fort Bliss, Texas. Considera-
tion was given to accepting accused!s resignation but it was decided

that since embezzlement was included in the charges a resignation should -

not be accepted. (The court entered a finding of not guilty on the
embezzlement charge). General Blackmore had recommended that the Oro
Grande Exchange be separated from the “hite Sands Exchange. The officer
in charge of the White Sands Exchange had other duties and it took too
much of his time for him to go to Oro Grande and supervise that exchange
also. General Blackmore thought that operating both exchanges in addi-
tion to his other duties was more than should have been expected of
accused (R 197).

Major Robert G. lieguiar was the investigating officer in this
case (R 224). He recommended that the charges under the 93d Article
of War be dropped and that the last two specifications of the last
charge not be tried because they were a duplication. He also recommended
that action be taken in a civilian court against Townsley. During the
investigation Major Meguiar was favorably. impressed with the accused's
intelligence and personality (R 225). '

Agent "Fil1lliam R. Caton, Criminal Investigation Officer, testified
that he was still working on the whole case of the i/hite Sands Proving
Ground Exchange. The investigation extends "beyond Texas and New
Mexico" (R 230,231,232).

11
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Colonel George G. Eddy testified that he haq known accused since
1946, when accused was a master sergeant in his command. Colonel Eddy
had recommended accused for his commission (R 200,201,202).

Captain Henry C. Stone, 9393d Technical Service Unit, testified
that the accused's reputation on the post for honesty and integrity
is "very high;" and that he personally considered accused to be among
the "upper two or three per cent" of the officers at White Sands.

Then Captain Stone learned of the difficulties facing the accused he
offered. to loan him $5,000,00 from his personal bank account. Accused
served under Captain Stone for about one year. A£ccused and Captain
Stone are next door neighbors and they exchange visits once or twice
a week (R 238-2,0).

Several other officers testified as to accused!s good reputation
for honesty, integrity, and industry, and that accused did not drink
or gamble to excess (R 235-237,2L0-252).

Mrs. Agnes R. Grefe worked at the White Sands Exchange from May
1948 to approximately October 1948. She understood that Townsley was
her boss. ‘then Townsley assumed his position he advised the clerks
that they could take out merchandise and pay for it on pay day. On
one occasion Townsley permitted a trunk to be taken from her depart-
ment without it being paid for until the following day (R 253-255,257).
On another occasion when she inquired about an ironing board which was
missing from her stock, Townsley said he had sold it and that he would
pay for it (R 261). She left her position of her own will (R 265).

. Various sales clerks of the Thite Sands Exchange, testified as to
the "robberies" of the post exchange in November and the fact that there
was considerable stock in their charge at that time. They were unable
to detect anything missing after the robberies (R 267-279).

The court took judicial notice of paragraphs 6 and 7, Special
Orders Number 113, Headquarters White Sands Proving Ground, 15 June
1949, granting the accused thirty (30) days leave effective on or about
17 June 1949 and assigning First Lieutenant Doris L. Ayers (WAC) as
post exchange officer during his temporary absence (R 279; Def Ex B).
The court also took judicial notice of paragraphs 3 and lj, Special
Orders Mumber 107, 2 June 1948, Headquarters Thite Sands Proving Ground,
which appointed accused post exchange officer at Vhite Sands Ixchange,
effective Y Jure 1948 (R 280; Def Ex C).

A transcript of the sworn testimony of Mr. Townsley, given on 12
August 1949, before the board of investigating officers, of which

-
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Iicutenant Colonel Knight was president, was admitted in evidence with-
out objection (R 281; Def Ix D). uir. Townsley testified, in substance,
that no unusual shortage was disclosed by the inventory of 15 Novenber
1948, taken after the first burglery; that if either he or the accused
nad taken 51670 worih of merchandise during the succeeding eight days,
the second burglary, on 23 llovember, would have given them a wonderful .
opportunity to blame the shortage on it. ‘hen the inventory disclosed
the $1670 deficit, both he and the accused were of the opinion that the
inventory was in errcr and that & more careful check would reveal the
missing merchandise. He anticipated that the December 1948 inventory
would show no shortege. ‘Jhen another deficit was disclosed by the
Deceriber inventory he realized that the action taken on the November
inventory was a mistake. But now he had "his foot in the quicksand®
and he could not draw it out. Concerning operaticns at the exchange,
Tovnsley testified that the accused's plan for checking the merchandise
received from the Fort Eliss warehouse was not successful because they
had no warehouse at that time and "when the large truck trailer was
brought up loaded, we would have to use the merchandise as we needed
it. Therefcre, we could not make an accurate check on the merchandise
in the large trailer." (Def ©x D). Townsley further testified before
the board as follows:

. MNr. Townsley, in your first statement you were asked the
guestion, 'In your opinion, has Lt. Shea benefited personally
from either the cash shortage or the merchandise shortage?!,
and you replied, 'No sir,! not one pemny's worth do I believe
that man has benefited!. Will you state your reason as the
basis for that opinion?

A. Because every time I saw him make a purchase, he always paid
for it. At no time did I see anything that would indicate
that he was not paying for any merchandise that he or his
wife purchased from the exchange. Its my personal opinion
that Lt. Shea would not touch a thing as far as monetary
value of the exchange is concerned.

Q&+ Insofar as any actual shortages are concerned, do you have
any knowledge of any mismanagement on the part of Lt. Shea
which led to the shortage?

A. No.

d+ Do you know of anything he could have done to prevent the
shortage from occurring? .
A. I do not.

Qs+ I understand that you and your wife together put a large some
of money into the cash fund to make up for a shortage in said
cash fund -~ is that correct?

A. Yes." (Def Ex D, p.3)

13
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After being advised of his rights, the accused elected to be sworn
as a witness (R 281-283). He testified generally as to his war record
and assignments including the fact that he spent LO months overseas in
the European Theater from September 1943 to Decemver 1946, participated
in the Normandy, Central Durope and Rhineland campaigns and was authorized
to wear four battle stars (R 283,28L). He testified further that he had
been in the military service for seven years. He had never been a unit
comrander but had property responsibility as a billeting offlicer. He
knew that it was necessary to account for Governmental or quasi-Govern-
‘mental funds altbouﬂh in his experience it had not been done until the
past year. He knew that post exchance funds are contrclled (R 300-301).

- He was appoirited post exchange officer at Thite Sands on 2 June 1948.
General Blackmore told him that the White Sands Exchange had been losing
money and had unaccountable shortages. General 3lackmore instructed him
not to interfere with the civilian manager of the exchange. .Jiccused!s
predecessor had been undiplomatic and, in the preceding nine month period,
had four to six civilian managers. Townsley was appointed civilian
manager about 10 June 1948. About 16 June, the merchandise was inventoried
and the cash counted, and all property was transferred from the former
manager to Townsley (R 285,286). The Thite Sands Exchange cash receipts
were deposited in a Las Cruces bank daily and accused signed a check
payable to the TFort Bliss exchange officer for the amount of money depos-
ited. This was accused!s only interest in the ithite Sands Exchange until
in August he was assigned to an investigation which took five weeks of
his time. The investigation resulted from an excessive shortage in the
Thite Sands Exchange in August. After determining that the loss occurred
in the snack bar, he requested a Board of Officers to fix responsibility.
The Board did not complete its report until early November, and failed

to determine responsibility for the loss (R 286,287).

After the first "robbery," accused understoocd that he was to be
relieved but, after a conference between Generals Blackmore and Homer,
he was retained in his position. Townsley told accused that the inventory
taken after the first "robbery," "had broken out even." Accused observed
that the accountability figures introduced in evidence in the present
case reflected an overage of some $300 on that inventory. Prior to the
second "robbery," he received leave of three days and he took his wife
to William Beaumont General Hospital on 23 November. His wife gave
birth to a child early the next morning. Upon arriving home he received
a phone call from the Provost Marshal's office informing him of the second
"robbery." He went to the post exchange and instructed all the girls
to check their stock. None of them reported anything missing and there
appeared to be no empty spaces in the stock shelves or display counters
(R 287-289). Major Brown requested an inventory which was taken reveal-
ing a shortage of $1630. Accused did not believe a shortage in fact
existed (R 289-291). Both he and Townsley thought the shortage would



be picked up during the next month. Believing that another investiga-
tion was unnecessary and would result in his relief, he directed Townsley
to conceal the shortages (R 292). Accused thought the December inventory
also failed t6 reflect the correct quantity of stock because his help

was working overtime and complaining about their hours. He never knew

of his own knowledge whether the shortages reported to him by Townsley
were correct or incorrect (R 293-294). Accused did not receive any gain
from the reported shortages. He never had a bank account and the last
deposit in his wife's bank account was made on 5 May 1946 (R 294-255).

He had not been able to ascertain that any officer was present during

the inventory taken in connection with the accountability separation
between Oro Grande and White Sands Exchange, on 2 July 1949. He was

not convinced that the alleged nine thousand dollar shortage in the

“hite Sands and Oro Grande exchanges occurred while he was the respon-
sible .exchange officer (R 298-299).

Explaining the difficulties of his assignment, accused stated that
the 7hite Sands Post Exchange was twenty-seven miles from tcwn. As part
of his responsibility he had a gasoline station, a snack bar which
operated as a beer parlor until ten o'clock, and a grocery store with
three activities. The Oro Grande Exchange was twenty-seven miles away
from his major activities; and supplies were hauled eighty-two miles
from Fort Bliss. Accused also had to supply food to the "Launching
Area.™ "Shoots" were conducted steadily in November and December and
he had to have personnel on duty there. He could not expect the exchange
monager to carry on all these activities by himself. Fort Bliss furnished
no help (R 309-311). In addition, after an inspection by General Rutledge,
accused had to rebuild the exchange at Oro Grande. Previcusly, the place
was filthy, disorganized and lacked adequate sccurity (R 328-329).

Accused reiterated that he 1id not believe the inventories submitted
Yo him were correct ncr that they reflected a true balance. He received
the lmpression from Townslay that the March iaventory balanced with the
accountability. Accused thought that the loss reflected in the November
and Dzcembar inventories had been picked up in the March inventory (R
215-317). Iz adrnittad that Tosmsley falsified inventory ficurss for
Hovember 2b his instruction.  Lccused aid not assist in altering wid
saking changes on inventory shests Cor December, althcush hie was presaat
and sanctionad such changes (R 319; Pros Ex 9). He belizved the 39,000.20
shortage was caused by "improper control." He did not know whether the
"35,000 shortage ab Thite Sands actually belongs to Oro Crande or not
prior to the 2ad of July" (R 321). He had never seen a copy of Tentative
AR 210-66 ;overning the operation of post exchanges (R 3241). He Lelieved
losses reflecied by the Hovember and December inventories wers a result
of careless and inaccurabs work in taking the inventories, bub that the
Zarch 1349 inventory was accurate and final (R 325).
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A certified true,coponf a letter of commendation received by
accused when an enlisted man was received in evidence (R 331-332; Def
Ex E). ,

i« Discussion.

Specifications 1 and 2, Charge I.

The accused was found guilty of officially reporting or causing to
be reported, to the Post Exchange Officer, Fort Bliss, Texas, inventories
of the stock of the White Sands Proving Ground Post Txchange for the
months of November and December 1948, knowing such reports to be false
and untrue, with intent to deceive the Post Exchange Officer and the
Commanding General, Fort Bliss, Texas, in violation of Article of Tar

95.

To support the conviction under these specifications the evidence
must establish that the accused made or caused to be made the reports
of the inventories in question, that they were submitted officially
and were false, that accused knew them to he false, and that thsy were
made with an intent to deceive the person or persons to whom made (Ci
324352, Gaddis, 73 BR 181,186; CM 335051, Bishop, 2 BR-JC 13).

The evidence shows that in June of 1948, accused was appointed
Post Exchange Officer at the White Sands Proving Ground (New llexico)
Post Exchange, 2 branch of the Fort Bliss, Texas, Post Zxchange. The
Post Exchange Officer at Fort Bliss had general administrative supervision
over accused and the White Sands Proving Ground branch exchange. Shortly
after accused!s appointment a loss occurred in the Thite Sands Txchange
resulting in an investigation by a board of officers and the iatimatiom
by a Fort Bliss Exchange Officer that accused might be relisved from his
assignment. In November 1948, following a "break-in" at the ¥hite Sands
Exchange, an inventory was taken which revealed a 51670 merchandise
shortage. Accused told James H. Townsley, the civilian manager of the
White Sands Exchange, that he could not stand another investigation and
to %cover up" the shortage. Townsley thereupon falsified the inventory

- by increasing the quantities of various items of merchandise listed in

the inventory, and showed accused the manner in which he was carrying
out accused's instructions to "cover up." The completed inventory,
which, after the falsification was in substantial balance with the
7hite Sands Exchange's accountability, was forwarded to the Fort Bliss
Post Exchange where it was accepted as a true report of the merchandise
on hand at the White Sands Exchange. In December 1943, the regular
monthly inventory at the Thite Sands TExchange revealed an even larger
shortage than the November inventory. Ailter Townsley and accused had

16
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discussed the matter, it was decided to continue the course of action-

initiated in November. 77ith the assistance of accused, Towmsley altered

the December inventory by adding quantities of various items of merchandise

not actually in stocke. The altered inventory, which showed that the

merchandise on hand was substantially in balance with the exchange's account-

ability, was transmitted to the Post Lxchange Officer at Torl 3liss who

accepted it as a true report of the merchandise on hand at the Thite
Sonds Exclanie.

The forzgoing evidence, which in the main is not in dispute, clearly
shows that accused submitted false inventories or reports to the Post
mxchange Officer at Fort Bliss. The inventories transmitted were talen
as a part of the ncrmal operation of the White 3ands Exchange in pursuance
to instructions, issued by the Post Exchange Officer at Fort Bliss. The
latter received the invenbories in the regular course of business and
reliad on them as showins the amount of merchandise on hand at the 7hite
Sands Exchangz. The official character of such reports is apnarsnt.

Since accused and Tovmsley falsifisd the iaventories it is ejually clear
that accused had knowledge of their falsity. In tihils connection accused
testified that for wvarious reasons he believed thalt tie inventories tzken
vwere incorrect and that no shortage in fact existed. But such belief does
not in any way nszative the conclusion that accused knew the invantories
subnitted were false. Even thouph the inventories taken were incorrect,
they were not corrected by raising the quantities of items listed or iy
inserting items not actually in stock. Under the circumstances the

proper action for accused would have been to order a reinventory. His
failure to take any positive steps after the inventory revealed a shortage,
except to alter the inventory figures, raises a question whether his
alleged belief was anything more than a mere hope. As events subsequently
showed the shortage was guite real. In forwarding an inventory which

he did not know to be true accused was Just as gullty of making a false
report as though he transmitted an inventory which he knew to ve untrus
(ch 220269, Cox, 12 BR 373,379).

The intent to deceive may be inferred where the report submitted
is known to be false (CM 314746, Garfinkle, 6l BR 215,222; Cl 277595,
Rackin, 51 BR 159,165; CLi 275353, Garris, L8 BR 39,42). Accused's
Intent was to lead the Post Ixchange Officer at Fort Bliss to believe
that the stock on hand at the Trhite Sands Exchange was substantially
eqiivalent to the amount for which accused was accountable when in fact
the inventories had revealed that the stock on hand was 2 lesser amount.
Accused's intent, therefore, was to deceive the Post Exchange Cfficer
at Fort Bliss. Since the exchange activities at Fort Bliss and at White
Sands Proving Ground were under the command of the Commanding General
of Fort Bliss (AR 210-10, 6 May 1947; Tentative AR 210-66, pars. 19b (5),
(10),(11), and 22c(8), 19 Feb 47), the inventories were in effect sub-
mitted to him through his subordinate commanders and, consequently, there
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was an intent to deceive the Commanding General (CM 270061, Sheridan,
L5 BR 179,190; CH 315736, Risoli, 65 BR 91,95; CM 317655, Warmenhoven,
67 BR 1,93 CM 326147, Nagle, 75 BR 159,174). [

The making of false reports of inventories of post exchange stock
is conduct unbecoming an officer and a gentleman within the meaning
of Article of viar 95 (CM 252281, Claros, 2 BR (ETQ) 299,306; CM 327988,
Hogg, 76 BR 225,242).

Specification 3, Charge I.

Accused was convicted of conspiring with James H. Townsley, between
15 November 1948 and 25 July 1949, to conceal from the Commanding General
and Post Exchange Officer at Fort Bliss, shortages which he, accused,
knew to exist in the cash and merchandise of the post exchanges at Vhite
Sands Proving Ground and Oro Grande, accused having a duty to report such
shortages. The conspiracy was charged as a violation of Article of Var

95.

The Specification involves the common law offense of conspiracy.
It differs from statutory conspiracy denounced by Section 37 of the
Federal Criminal Code (formerly 18 U.S.C. 838, now 18 U.S.C. 371) which
requires, in addition to the conspiracy, the allegation and proof of an
overt act in furtherance of the conspiracy (CM 320681, Watcke, 70 BR
125,133; CK 325762, Bdwards, 75 BR 35; CU 328248, Richardson, 77 3R 1,
18). A conspiracy is the corrupt agreeing together of two or more
persons to do by concerted action something unlawful eitheor as a means
or as an end. The word "corrupt," in the sense used, means unlawful.
The intendment of this definition is that to conspire to do an unlawful
act, or to conspire to accomplish a result which may in itself be lawful
but to do it in an unlawful mamer, or an unlawful agreement to accomplish
an unlawful result, is a conspiracy (Aetna Ins. Co. v. Commormealth (Ky)
51 5.7, 624,627; L5 L.R.A. 355). Proof of a formal agreement Lo accomplish
the unlawful purpose is unnecessary if a tacit understanding is shown to
have existed (1CM, 1949, par. 127b, p.159).

The evidence is undisputed that the shortages in the November and
December 1948 inventories were made knovm to the accused by Townsley
and that, after discussion i:etween accused and Townsley, they agreed
not to reporv the shortages to the Post Lxchange Officer at Fort Bliss
but instead te 2lter the lnventery figures so as to hide the deficits.
The evidence alsv establishes the existencs of an agreement between
aczcused and Tovmsley to conceal the shortages revealed by inventories
taken on 17 Larch 1952, 29 iarch 1949 andl6 Juns 1949. Although accused
testified that he was informed by Townsley that no shiortages were found
in the larch inventories, and, therefore, there was no agrzement to
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conceal shortages arising from these inventories, Townsley flatly
contradicted accused on this point and we believe the fcrmer's testimony
is eminently the mcre credille, There is no apparent reason why Iownsley,
after having discussed the November and Decenber shortages with accused,
would have failed to disclose the suliseguent shortages to hime It is
incredible that after falsifying the llovember and Decenmber inventories
with the kacwledge, &a;+roval and even active assistance of accused,
Tovmnsley would have thereafter carried forward the nractice of altering
the inventories entirely on his own responsibility, and would have coire
cealed his actions from accuseds Accused's reported remark to Townsley
at the time of the Iliarch inventcries, "Jim, it is good to uee that we

are getting control again," does not impeach Townsley's testimony ci:

this issuee Suci: a statement may ve interpreted to mean that the larch
shortage was no grecter Yhan the December shortage., In Liis pretrial state-
ment Yo Major Corcoran (Pros Ex 3) accused asserted that the liarch in-
ventory "broke out even'" although there was & "ecarry-ovar® of the prior
32000 shortagze. As to the June iaventory, it is true that accused was

on leave at the time and did nobt actively assist in its alteration but

the procetdurz followed Ly Townsley with respect to concealing the shortage
revealed in that inventcry, merely carried forward the course of action
which he and accused had agreed upon and followed with respect to previous
inventoriegss Therz is no credible evidence in the record to show that
accusad had withdrawn from the agreement which he and Townsley had

tacltly wade in Hovember and December 1948, It is well settled that a
conspiracy once establishied is presumed to continue until the coatrary

is established (U.S. v. Perlstein, CCA 3d, 126 F. 24 789,798; UuSe Ve
Seck, CCA Tth, 118 F. 2d 173,194-185; Harino v. U.S., CCA 9th, 91 F. 2d
091,695)s It was not until July 1349, that the Tact that the shortages
existed and were being concealed, was revealed to higher authority.

The disclosure came about not through any act of the accused but by
reason of a letter directed by Towmsley to the civilian manager of the
Fort Bliss Post Exchange. This action on the part of Townsley tsrminated
the conspiracy., In addition to the inventory shortages at the ‘Thite Sands
Proving Ground Zxchange, there was a cash shortage at that exchange which
was not disclosed to higher authority.

It was clzariy the duty of accused as Post Exchange Officer to reveal
to his superiors such serious rabters as shortages in the merchandise aanl
cashe His concealment of these shortages was prejudicial to good onrder
and discipline and was unlawful. In agreeing with Tovmsley to conceal
the shortages, accused conspired to do an unlawful act and in altering
the inventories the unlawful end was pursued in an unlawful manner. The
conspiracy charged was, therefore, established by the proof. Although
the evidence as to the conspiracy was furnished principally by accused!s
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co-conspirator, Townsley, such evidence was not only competent, but
under the circumstances of the case, we find that it afforded a justi-
fiable basis for the findings of the court. (MCM, 1949, par. 127h).

The common law offense of conspiracy is violative of Article of
Far 95 in the case of an officer, if the object to be obtained is dis-
honorable as well as unlawful, as it was in the present case (CU 320455,
Gaillard, 69 BR 3L5,377).

Specifications 1, 2 and k4, Charge III.

Under Specifications 1 and 2, accused was convicted of wrongfully
concealing property shortages in the jthite Sands Post Exchanges, and of
failing to make the shortages known to "any person in the military
authority under the United States," knowing that the inventories sub-
mitted for November and December 1948, were incorrect. Under Specifica-
tion L, accused was convicted of having knowingly allowed J. H. Townsley
to falsify inventory records of the Thite Sands Post Exchange for
NDecember 1948, with intent to conceal a shortage disclosed by the in-
ventory. Aill three specifications were laid under Article of Yar 96.

The evidence previously discussed is egually apglicable to these
specifications. As stated, the evidence clearly establishes that accused
failed to reveal to proper authiority the shortages revealed by November
and December 1948 inventories but instead concealed the shortages by
submitting false inventories. Ve are of the opinion that the phrase
"any person in the military authority under the United States" does
not exclude "proper authority" and that failure to inform a person in
the latter category is an offense cognizable under the Articles of Tar.
The actual falsification of the inventories was done principally by
Townsley. Since Townsley's alteration of Lhe inventories was done
with the full knowledge and sanction of accused, it is clear that
accused knowingly allowed Towmsley to falsify the December invertory,
as charged. The obvious intent was to conceal the shortages revealed
bg the inventories. The conduct proved is violative of iArticle of Tar
9 L]

While the specifications laid under the 96th Article of VWar are
quite similar in content to the first two specifications laicd under the
95th Article of Tar there is no duplication of charges. It has been
uniformly held that- identical specifications may be lald under the 95th
and 96th Articles of VWar. Ve perceive, furthermore, no duplication
between Specification 2 of Charge III and Specification Y of Charge III.
There is no prohibition against charging dilferent aspects of the sanme
act or acts. TThatever prohivition does exist is aimed at preventing the
junishment of the offender for the several aspects charged, for, lecally,
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the offender may be punished only for the most serious aspect of his
acts. In the instant case the punishment adjudged is within tihe maximum
which may be adjudged for any one of the aspects of his several acts.

5. Department of the Army records show that accused is 33 years
of age, married ani the father of two small children. In 1938 he was
graducted from Holy Cross College with a Bachelor .of Science degree in
Economics and in 1941 from Boston University, where he received a
Masters degree in-Business Administration. After being employed as an
auditor in the Kingsbury Ordnance Plant from July 1941 through Hovember
1942, he entered the Army as an enlisted man in December 1942 and served
overseas from September 1943 to December 1946. He reached the grade of
master sergeant and in November 1946, was commissioned as a second
lieutenant in the Army of the United States. On 22 June 1948 he was
promoted to the grade of first lieutenant. He is entitled to wear four
battle stzrs and the Good Conduct, European Theater of Operations,
American.Defense, Victory and Occupation Ribbons. His AGCT score is
114. He has no previous convictions by courts-martial and has never
received punishment under Article of iar 104. During the period of U
November 1946 to 30 June 1947 he received an efficiency rating of
Excellent (7D AGO Form 67). During the period of 1 July 1947 to 28
February 1949, his efficiency report (D AGO Form 67-1) over-all ratings
/CA/ were 078, O74 and 078. For the period 1 March 1949 to 2 August
I9L9, an efficiency report was prepared, however, an over-all rating
was not made.

6. The court was legally constituted and had jurisdiction over
the accused and of the offenses. No errors injuriously affecting the
substantial rights of the accused were comuitted during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence and to
varrant confirmation thereof. Dismissal is authorized for a conviction
of a violation of Article of War 96 and is mandatory upon conviction of
a violation of Article of ¥lar 95.

B
X/MV/%W , JuAGeCe

0., e , JuAGCa
i T
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DEPARTMENT OF THE ARMY
CM 33900L Office of The Judge Advocate General

THE JUDICIAL COUNCIL

Shaw, Harbaugh and Brown
0fficers of The Judge Advocate Gensral's Corps

In the foregoing case of First Lieutenant John Joseph
Shea, 0-2032965, 9393rd Technical Service Unit, White Sands
Proving Ground, lLas Cruces, New Mexico, upon the concurrence

of The Judge Advocate General the sentence is confirmed and

will be carried into execution.
//6;;"?’5'5( ok /%Ww\/

/J. T. Harbaugh, 3, Brig Gen, JAGC Robert W, Brown, Brig Gen, JAGC

n Y. ew, Major General, JAGC

Cheirman

30 January 1956

(GCMO 1, 8 Feb 1950,)

I concur in the foregoing action.

N D o et 2 L
E. M. BRANNON

Major General, USA

The Judge Advocate General
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DEPARTHENT OF THE ARIY
Office of The Judge Adwvocate General
VWashington 25, Ds C.

CSJAGV Cii 3329144

UTwI®ashbh STATES g Cixd CAPBEIL, KsHTUCKY
Ve ) frial by (.C.Me., convened at

Private FRANK WASILL, JR. ) Camm Cambell, ¥entucky, 17 October

(RA 16297604), 88lst ) 1949. Dishonorable discharge

Ordnance hAw Comnany, ) (suspended), total forfeitures

Camp Campbell, Kentvucky. ) after nromulgation and confinenment
for one (1) year. Disciplinary
Barracks.

aGLDING by the BOARD OF REVIEN
GUYuOND, BISANT and LAURITSEN
Officers of the Judge Advocate Generall's Corps

1. “he Board of Review has examined tne record of trial in the
case of the soldier named above and submits this, its holding, to ‘he
Judge Advocate General, under the provisions of drticle of War 50e.

2. ‘The accused was tried unon the following Charge and Specifica-
tions

CHARGa: Violation of the 58th Article of Viar.

Specification: In that Private Irank Wasill Jr, 88lst Crdnance
Heavy iutomotive liaintenance Company, did at Camp Campbell,
Kentucky, on or abocut 6 February 1949, desert the services
of The United States and did remain absent in desertion
until he was aporehended at Gainsboro, Tennessee, on or
about 1 September 1949.

fe pleaded not gullty to and was found gullty of the Charge and Sccifica=-
tion. No evidence of previous convictions was introduced. Accused was
sentenced to "be dishonorably discharged the service; to forfeit all
pay and allowances due or to become due after the date of the order
directing the execution of the sentence; and to be confined at hard
labor, at such place as proper authority may direct for one and one-half
(1%) years". ‘he reviewing authority approved the sentence, remitted
six (6) months of the confinement imposed, ordered the sentence executed
but suspended execution of that portion thereof adjudging dishonorable
discharge until the soldier's release from confinement, and designated
the United States Disciclinary Barracks, Wew Cumberland, Pennsylvania,
as tie place of confinement. The result of the trial was nromulgated

in General Court-iartial Urders Number 27, Meadquarters Camp Camnbell,
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CSJAGV Cif 339144
Camp Campbell, Kentucky, 29 Cctober 1949.

3« ‘the Board of Review holds the record of trial legally sufficient
to support the findings of guilty. %Yhe only question presented and which
will be considered is the legality of the sentence imposed as it pertains
to forfeitures.,

Paragraph 116g, page 130, Manual for Courts-liartial, 1949, provides
that a forfeiture becomes legally effective on the date the sentence ad=-
judging it is promulgated. The prescribed forms of sentences to forfeitures
{Appendix 9, pp 364-365, Forms 8, 9b, 17, 20, wCi, 1949) are worded in
vertinent nart "to become due after the dale of the order directing execu-—
tion of tne sentence®. ‘Lhere is no authority, in the Articles of War or
in the implementing provisions of the lianual, authorizing the imposition
of the Torfeiture of pay and allowances due (Ciui 335803, Berry, 2 DRJIC 277).
Lo this extent the forfeitures imposed ard illegal.

4+ Tor tne foregoing reasons the Board of feview holds the record
of trial is legally sufiicient to support the findings of .guilty of the
Specification and the Charge, and legally sufficient to suovort only so
mach ¢f the sentence as provides for dishonorable discharge, forfeiture
ol all pay and allowances to become duec after the date of the order
directing execution of the sentence, and confinement at hard labor for
one (1) year. ‘

i) JeAJC,

fo s JeAs3Co

!
MJ.A.G.c.



SIAGV Cui 339144 1st Ind.’
JAGU, Department of the Army, Washington 25, D. C.
To: Cowsanding General, Camd Campbell, Lentucky

1. In the case of Private Frank Viasill, Jr. (Ra 16297604), 8¢lst
Crdnance tieavy #utomotive liaintenance Company, Camo Cammbell, Kentucky,
I concur in the foregoing hclding by the Board of lteview that the record
of trial is legally sufficient to support the findings of guilty of the
Specification and tne Charge, and legally sufficient to sunoort only so
mucn of tne sentence as provides for dishonorable discharge, forfeiture
of all pay and allowances to become due after the date of the order direct-
ing execution of the sentence, and confinement at hard labor for one (1)
year. Under Article of lar 50e this holding and my concurrence vacate so
much of the sentence relating to forfeitures as is in excess of forif¢iture
of all nay and allowances to become due after the date of the order direct—
ing execution of the sentence.

2. It is requested that you publish a general court-martial orderx
in accordance with said holding and this indorsement, restoring all
rights, privileges and property of which the accused has been denrived
by virtue of that portion of thc sentence so vacated.s A draft of a
general court-martial order designed to carry into effect the foregeing
recommendation is attached. '

3. Vhen copies of the published order :in the case are forwarded
to this office, together with the record of trial, tney snould be
accompanied by the foregoing holding and tnis indorsement. ior con-
veuience of retference and to facilitate attaching copies of the published
order to tlie record in this case, please place tus file number of the
record in brackets at the end of the published order, ac fcllows:

(Ci: 339144).

VDY

L L(J; xAS }; o ULl
hajor Generel
The Judge Advocate General

Incls:
Record of trial
Draft GCLO
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D.C,

CSJAGH CM 339189

UNITED STATES

Private First Class ANGRESS
BROVN, JUNICR, RA 1628859L,
‘560th Quartermaster Supply

Company .

UNITED STATES FORCES IN AUSTRIA

Trial by G.C.M., convened at
Wels, Austria, 3-7 October

1949. Dishonorabe discharge,
total forfeitures after promlga-
tion, and confinement for life.

Ve

OPINION of the BOARD OF REVIEW
O'CONNOR, SHULL, and LYNCH
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the soldier named above, and submits this, its opinion, to the
Judicial Council and The Judge Advocate General.

2.
tions:

The accused was tried upon the following Charges and Specifica-

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private First Class Angress Brown,

Junior, 560th Quartermaster Supply Company, did, in
conjunction with Private Jerry Wright, 560th Quarter-
master Supply Company, at Wels, Austria, on or about 31
July 1949, with malice aforethought, willfully and with
premeditation kill Paul Ritzberger, a human being, by
kicking and stamping him to death.

CHARGE II: Violation of the 93rd Article of War.

Specification 1: In that Private First Class Angress Brown,

Junior, 560th Quartermaster Supply Company, did, in
conjunction with Private Jerry Wright, 560th Juartermaster
Supply Company, at Wels, Austria, on or about 31 July
1949, by force and violence and by putting him in fear,
feloniously steal from the person of Paul Ritzberger, a
watch, the property of Paul Ritzberger, of the value of
about ten dollars ($10.00).

27
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Specification 2: In that Private First Class Angress Brown,
Junicr, 56Cth uartermaster Supply Company, did, at
els, Austria, on or about 31 July 1949, with intent to
coemmit a feleny, viz, rape, comuit an assault upon
Elfriede kergl, by willfully and felcnicusly striking
the said Dlfriede lergl in the face with his fist.

Specification 33 (Finding of not xuilty).

He pleaded not guilty to the Charges and Specifications. He was found
not zuilty of Specification 3 of Charge IXl; guilty of the Specification
of Charge I, except the werds %“and with premeditation," substituting
therefor the words "felconiously and unlawfully,® of the excepted words,
Not Guilty, of the substituted words, Guilty; guilty of Charge I; guilty
of Specification 1 of Charge II; guilty of Specification 2 of Charge II,
except the words, "with intent to commit a felony, viz, rape,™ not guilty
of a violation of the 93rd Article of War but guilty of a vicletion of
the 96th Article of War; and guilty of Charge II. No evidence of previous
convictions was introduced. He was sentenced to be dishonerably dis-
charged the service, to forfeit all. pay and allowances tc become due
after the date of the order directing execution of the senterce, and to
be confined at hard labor for the term of his natural life. The review-
ing authority approved the sentence and forwarded the record of trial

for action pursuant to Article of War L8.

3. Evidence.

a. For the prosecution.

The evidence pertinent to the findings of guilty is summarized as
follews:

At about T7:00 o'clock in the evening of 31 July 1949, Elfriede
Mergl, with her two year old daughter, Ramona, entered the Gasthaus
Raudaschl, located opposite the airport in Wels (R 10,21). Elfriede,
who testified that she was unmarried and that the father of her child
was a "boy friend," was accustomed to frequent the Gasthaus in the com-
pany of colored soldiers (R 22,23,34). Shortly after her arrival, she
went to the rear of the establishment, passed thrcugh the "pissori,®
and entered the ladies toilet (R 11,28). Accused followed her into
the toilet, the door to which she asserted could not be locked. He
"offered /her/ ten dollars" but she informed him that she had her own
"poy friend" and did not need his money. He attempted to kiss her
but she pushed him back and tried to cry out. He "closed" her mouth
with his hand, struck her in both eyes and pushed her onto the toilet.
He then took out his penis, lay on top of her and placed his hand
upon her "genital part.® She was menstruating and he tried to
pull away the bandage. When she attempted to get off the seat
he struck her on the nose causing a nosebleed which stainedthe
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silk dress she was wearing. Finally, for reasons not disclosed by

the record, he desisted and she stood up (R 11-15; Pros Ex 1). Johann
Wimmer, the proprieter of the Gasthaus, went back to the toilet and,
finding five or six soldiers in the "pissori," ordered them out. Enter-
ing the toilet he observed Elfriede Mergl, with blood on her face, and
a colored soldier standing with his back to her. In response to Wimmer's
questioning, Elfriede asserted that the soldier had "wanted something
from her® and that the blood on her face was caused when ®a hand was put
on /her/ throat." (R 25-28) Wimmer observed the bolt on the toilet door
when he entered and stated that it was in operating condition although
not locked (R 29). On cross-examimation, Wimmer admitted telling the
defense counsel that there were two toilets in his establishment, one

on the upper floor for "respectable girl guests" and the ons on the
ground floor for "the other ones" (R 33,34). On 2 August 1949, Doctor
Henriecn Wintersteiner examined Elfriede Mergl and found her to be

_ ?uffeging from a bruised and swollen nose and a discolored left eye

R 37)e

At approximately 0015 to 0030 hours, 1 August 1949, Alfred Graf
was walking along Eferdingerstrasse in Wels in the direction of the
bridge. -At a point ("A") indicated by Graf on Court Exhibit 1 (a map
stipalated to be "an exact duplication and representation of the streets
contained thereon, in the city of Wels * 3 % the scale thereon % % i one
foot to two thousand feet") he was stopped and seized by accused (R 38,
52-53,57). Accused's companion, another colored soldier,struck Graf
in the face. Graf was chased by the second colored soldier to a police
station indicated on the map as approximately 50 meters away. Graf
observed that accused proceeded in the direction of the Wallererstrasse.
vhen last seen by Graf, accused was standing at the intersection of
Wiallererstrasse and Grunbachstrasse (Point "B" on the map), a distance
of approximately 200 feet from the police station (R 55).

At about 0030 hours the same morning, Maria Niedermayr, who resides
at 21 Wallererstrasse, a distance of approximately 750 feet from the
intersection of Wallererstrasse and Grunbachstrasse, was awakened by a
"great noise which was going on outside." ghe arose, went to the
kitchen, lockad out the window, and obsarved two colorad soldiers, one
of whom was searching the pockets of a civilian lying on tha ground,
while the other was "jumping at" the head of the civilian. (The scens
of the incident was designated as "C" on the map). Maria heard the
soldier who was searching the civilian say "Stop now," followed by words
which she could not understand, and finally something that sounded like
"Jennie," and then the same soldier dragged the other soldier away from
the civilian. Maria observed a cyclist approaching and the two soldiers
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went toward him (R 96-98,101).

At about the time that Maria Niedermayr witnessed the foregoing
incidents, Alois Niederschick, a policeman on duty, observed a man and
a hicycle lying on the ground in front of the Niedermayr residence, and
two colored soldiers standing nearby. One of the soldiers asked
. Niederschick what he was doing thers and MNiederschick explained he was
on his tour of duty. The soldier, whom Niederschick identified in court
as the accused, and whom he characterized as the taller of the two by
10 to 15 centimeters, struck Niederschick on the left side of the face
therzby compelling him to dismount from his bicycle. The other soldier
exclaimed "This man is a policeman." The soldier who struck Niederschick
ran away, whereupoa Niederschick went over to the man who was lying on
the ground (R 10,-105,108-109). Niederschick recognized the man as
Paul Ritzberger (R 106). He identified Prosecution Exhibit 3 as a
picture of Ritzberger and testified that the face on the picture looked
"substantially like" Ritzbergert!s face on the night of 1 August (R 106~
197).

On cross-examination Niederschick admitted tiat at a "confrontation®
of colored soldiers at the USFA Quartermaster Depot on 1 August he failed
to recognize either of the two colored soldiers. He asserted that at a
subsequent hearing at the Depot, held possibly about the 2Lth of August,
he saw accused under guard and recognized him as the soldier who had
slapped him. He admitted that prior to testifying at the Depot he had
been informed by a "CIC" agent that the accused was "an accused®. He
also admitted making the following statement pertaining to accused at
the investigation: "I am not certain he was the man. I am presuming
and I suspect him because of his size and looks." (R 109-113).

At 0100 hours, Doctor Alois Floss was called to the vicinity of 21
‘Hallererstrasse (Maria Niedermayr's residence) where he examined a man
lying in the street. Doctor Floss' examination disclosed that the man
was dead, and that the front of the man's head was "broken in two."
Doctor Floss identified Prosecution Exhibit 3 as a picture of the mm
whom he pronounced dead under the circumstances related by him to the
court. He added, however, that the face showed more swelling than at
the time of examination explaining that such a change in appearance
was normal in a corpse (R 11L-116).

It was stipulated that Paul Ritzberger of Wels, Austria, weighing
180 pounds, height 5 feet 7 inches, died on or about 1 August 1949, "as
a result of a splintered fracture of the skull with piercing of the
right forehead brain, a bruise of the brain, and subdural and sub-
arachnoidal bleedings caused by being kicked in the head on Wallerer-
strasse between Haidestrasse and Brucknerstrasse, Wels, Austria, on or
about 1 August 1949" (R 118).



At about 0030 hours, 1 August 1949, Josef Resinger left the Gast-
haus Zum Schonen Aussicht, accompanied by one Raditschnig, Johann
wickenhauser and the latter's wife (R 119). Resinger and Raditschnig
were riding bicycles while Wickenhauser and his wife were following them
on foot (R 126). The group was travelling slowly along the Wallerer-
strasse and when they reached a point (designated as "D" on the map) on
that street approximately 250 yards from Maria Niedermayr!s house, they
observed two colored soldiers who came from the opposite direction on
the other side of the street (R 119,121,122,125). rhether the two
soldiers were together, Resinger could not state (R 127). At the time,
Resinger and Raditschnigz were cycling on the left of the center of the
street which, at that point, was about L% meters wide and had no side-
walk. Raditschnig's bicycle was about one-half meter in front of
Resinger and closer to the center of the street. Both bicycles had
headlights burning (R 126-128). One of the colored soldiers jumped at
Raditschnig and both Resinger and Raditschnig dismounted from their
bicycles (R 119,121). Resinger parried a blow by the colored soldier
and struck a blow himself, whereupon the colored soldier ran away (R
121,129). The other colored soldier remained at the scene and said to
Resinger in broken German "Was Du Machen with my Comrade" which Resinger
translated as "What did you do to ‘my comrade?® Resinger responded by
asking if the soldier had a knife in his hand. The soldier advanced
upon Resinger who spun him.around and the soldier fled from the scene
(R 123-129-130). Resinger characterized the first assailant as the
taller of the two soldiers and added that the first assailant was wear-
ing a service cap and the other a garrison hat. He distinguished the
two hats by stating that the service hat had a peak and that the garrison
hat had two tops (R 131,132). Both soldiers went in a direction leading
away from town (R 122,123,124,125). Resinger and his friends continued
along the Wallererstrasse and, approximately 300 meters from where they
were attacked, they saw a man lying on the ground. The man's face was

“a pulp" (R 135).

At approximately OOLS5 hours, 1 August 1949, at the intersection
of Wallersrstrasse and Flurgass2, a distance of approximately 10 yards
from the place vhers Resinger and his party were attacked, Private First
Class David Edwards, Jr. met accused and "Wright." Accused was wearing
an "overseas cap" and Wright was wearing a “garrison cap," which Edwards
further described as a hat with a leather peak bill, fur felt top, and
with a leather band. 4t the time, accused and Wright were breathing
hard as though they had been running. While the trio was returning to
camp accused told Edwards that they had some trouble (R 136-138,1L4).
Upon hearing a siren the three men separated (R 140). In Edward's
opinion both accused and Wright were under the influence of liquor since
they walked in a "weaving way" (R 1L2-143).
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On'"a Thursday" in August, accused offered to trade a watch with Carl
Wagner. Wagner identified Prosecution Exhibit l as the watch which
accused offered to trade (R 153-155). On 5 August accused sold the
watch designated as Prosecution Exhibit L, to Franz Bagar for 710 schillings
(R 157). The deceased Ritzberger was wearing the watch designated as
Prosecution Exhibit L when last seen by his wife, Anna, at 1650 hours,

31 July 1949 (R 1L5,1L6).

Rudolf Barisch, a tailor employed at the "USFA QM Depot," testified
that when soldiers turned in clothing to him he would make an entry in
a register book under the soldier'!s name or number. The number would
be comprised of the first letter of the soldier's "family name" and the
last four figures of his serial number. He would also mark, in the same
manner, the clothing turned in. He identified Prosecution Exhibit 5 as
a pair of trousers which he had so marked. The mark contained thereon
is "B 8594" (R 165). It was stipulated that accused!s serial number is
116288594" and that the trousers designated Prosecution Exhibit 5 are
quartermaster issue (R 163-164). Barisch also testified that the
trousers were turned in to him on 5 August 1949, although the entry in
the register book was dated 5 July (R 166,168). The trousers were taken
from Barisch's shop on 8 August by Captain Frederick S. Putnam, who
turned them over to a Mr. William Burden of the #CID" (R 169-170).
Burden, in turn, turned the trousers over to Guy D. Stilson, who, in
turn, turned them over to Doctor Werner Boltz (R 172-173). The stipulated
testimony of Doctor Boltz, a qualified expert in forensic medicine,
disclosed that he examined the trousers designated Prosecution Exhibit -
5, and that as a result of his examination and tests he detected the
presence of human blood on the trousers (R 179-180).

On 1 August 1949 James K. Brown, "CID Agent! saw accused at a
routine screening of soldiers of the 560th, LLjOth, and 516th units in
Wels. After a lineup at the Quartermaster Depot on 5 August, Agent
Brown arrested accused (R 56,57). On 9 August Agent Brown, and another
agent, Burden, went to the stockade and took accused to the n"12th CID"
in Linz. Agents Brown and Burden explained to accused his rights under
the 24th Article of War and specifically told him that any statement he
made might be used against him. Accused observed a book entitled
"Articles of War, Annotated," and inquired if he might read it. Accused,
then, ostensibly read the 24ith Article of War. He also read a section
concerning a decision of a reviewing board and showed it to Agent Brown.
According to Agent Brown, the decision pertained +to two soldiers who
were being transported in a military vehicle by a military guard. During
the trip one of the soldiers killed the guard. One of the soldiers was
convicted and the other was not. The one who was acquitted had complained
of a stomach-ache and while two of the guards were attending him the
other soldier struck the third guard.
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Accused was reluctant to tell the agents of his activities on
the night of 31 July - 1 August 1949 but, after being shown his blood-
stained trousers and a watch which had been in his possession, he
voluntarily made an oral statement (R 57,60,61,62,81,85,87-38). The
following day Agents Brown and Burden returned to the stockade and
asked accused if he cared to make a written statement. He indicated
his assent and they again took him to the WCID" office. Here, he again
read the 2ith Article of War, and, in addition, the &rticle was again
explained to him by Agents Brown and Burden. Accused made a statement
which was reduced to writing. According to Agents Brown and Burden the
written statement was substantially the same as the oral statement
accused made on the 9th of August. He read the statement and placed
the letters "D.0.C." on the four corners of each page of the statement.
He later stated that "D.0.C." was his nickname (R 58-59,62-6,82-86,89~
90). Both Brown and Burden denied that any promises of immunity, any
coercion, or threats were employed to secure a statement from accused

(R 57,62).

The prosecution'!s presentation of its testimony was interrupted
to permit the accused to testify, at his own request, concerning the
circumstances under which he made the pretrial statement (R 65,66). In
substance, he testified that he was arrested on 5 August and was placed
in confinement the same day at Camp McCauley Stockade. On 8 August,
he was visited at the stockade by "CID Agents" Brown and Burden who
took him to CID Headquarters in Linz. Without apprising him of his
rights under Article of War 2 the two agents interrogated him as to
his whereabouts at "twelve o'clock" on the first of August. After he
had told them, they stated that they had checked the story before. He
was returned to the stockade and brought to Linz the following day by
the same agents. En route to Linz, the agents told him that they had
found his pants, with blood on them, and a watch which he had previously
in his possession. After they arrived at the CID office, Agent Brown
told accused they had him "pinned" for murder, that it was "a long road
to travel alone," and that they had changed his confinement order from
"suspicion of murder" to "murder." Agent Brown continued, however, that
there was no rneed for accuced to take the responsibility alcene; that a
girl had seen the killing and had said that only one soldier fought
the civilian, the other soldier kneeling down. Agent brown added that
because there was blood on accused's left pants leg accused must have
been the soldier who was kneeling down. Agent Brown also related that
the girl who witnessed the killing stated that one of the soldiers
called the other soldier "Jinny" and told him to stop. Agent Brown
sald that since accused's name did not sound like *Jimny®" it must have
been accused telling the other to stop. The agents told accused that
since it appeared he did not do the killing he should make a statement
involving the one who did. While accusad was in the office he noticed
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a book about the Articles of War. Since he was told that he was being -
confined under the 92nd Article of War he asked permission to look at
the book to see what it said about the 92nd Article of War. iWhile he
was reading the Article and the supplementary explanation, Agent Brown
pointed out a case which he said was similar to accused!s situation.
Accused's understanding of the case was that there were two prisoners
and a guard in a jeep and one of the prisoners complained of a stomach-
ache. While the guard attended him, the other prisoner killed the guard.
The prisoner with the stomach-ache was not blamed for the murder (R 67-70).

Accused continued that it was after the foregoing events and
discussion that he made an oral statement covering his activities on
31 July and 1 August. He was not apprised of his rights under the 2hth
Article of War prior to making the statement. After making the oral
statement he was returned to the stockade. The following day, 10 August,
the agents called on him at the stockade and told him it would be best
if he made a written statement with which they could confront the other
man involved in the case, and thus get a statement of guilt from him.
After arriving at Linz, accused told the Agents that he did not wish
to make a written or sworn statement. Burden responded that it would
have to be that way in order for them to get a statement from the other
man. Accused reiterated that he did not want to make a statement because
under the 24th Article of War he did not have to make one. Burden agreed
that accused did not have to make a statement, but neither Burden nor
Brown told accused that in the event he did make a statement it could
be used against him. Acc ] .had also been questioned about a happen-
ing with a girl and when he %ave his verslon of that offense he was
told to forget about it. Being told to forget about this incidert,
Brown's explanation of the case in the book, and the circumstance that
he was told that the purpose of his statement was to induce the other
man to confess, all persuaded accused to make a statement. His "under-
standing" was that if he made a statement he would not be blamed for
his participation in "the activities of the 31lst of July - 1lst of August."
(R 70-73). The only time the 2Lth Article of War was mentioned was on
the tenth of August at which time accused told the Agents that he knew
some of his rights under that Article. Specifically, what he knew he
had learned from another soldier, and was to the effect that "you didn't
have to say anything when you was being arrested till you could have
some kind of defense." (R 73).

Upon cross-examination, accused testified that "Doc" was the name
by which one soldier called him, and he admitted that he placed the
letters "D.0.C." on the written statement made by him (R 75,77). He
denied that during the fourteen months he had served in the Army, the
Articles of War had been read to him more than two times (R 75). When
examined with reference to the oral statement made by him on 9 August,
and asked if that statement was made of his "own free will," he answered
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that he did not know what "free will" meant. He also denied knowing
mwhat it means to be forced to give a statement." (R 78)

After it was stipulated that accused's score on his Army General
Classification test was 111, accused again took the stand and explained
his denial that he knew what "force" meant by stating that he did not
know to what kind of force the question pertained (R 91-93).

The written statement made by accused on 10 August was admitted in
evidence as Prosecution Exhibit 2 (R 58,62,93). In pertinent part '
accused stated therein that in the early morning of 1 August 1949, while
he was returning to "Wels QM Depot" he met Private Jerry lxright, and
both continued on to Camp. En route they met a civilian who was riding
a bicycle and Wright suggested, "Let's do this Kraut in.”™ Although
accused demurred, Wright grabbed the victim as he passed, pulled him
off the bicycle, and struck him in the face. The civilian fell to the
ground, whereupon, Wright started kicking him. Accused detailed his
part in the incident as follows:

Ui 6iright told me to search the man while he was still kick-
ing him. I told ¥right not to bother the man as we already
had money. He insisted, and, as I stooped over and removed a
watch from the man's arm, Wright continued kicking him. I

told Wright that that was enough, and when he continued his
actions I struck Wright in the face with my fist. He staggered
backwards and I started to walk away from the scene. I looked
back and observed that Wright had gone back and started kicking
the man again. I then went back and grabbed Wright and pulled
him away from the scene. We walked on down the street and
Wright was walking ahead of me at a distance of about ten feet.
# % #." (R 9k4)

A short distance further on, Wright espied an Austrian policeman approach-
ing on a bicycle. Wright grabbed the policeman, but accused intervened
and told Wright "come on." Accused paused and explained to the police-
man, "My comrade is speiling /playing/ with you." Wright had gone on
ahead of accused and, when the latter caught up with ¥right, he noticed
that Wright was in an argument with several civilians. Accused sent
¥right on his way and then tried to explain to the civilians that Wright
did not mean any harm. One of the civilians approached accusad in a
menacing manner. Accused drew a pocket knife from his pocket and opened
the blade. He employed the knife to ward off any attack and backed away.
Then he observed Wright at a safe distance, he turned and ran after him.
Accused and Wright then met Private First Class David Edwards and
returned to camp with him. Accused told Edwards of the altercation with
the civilians. After returning to camp accused placed the watch which
he had taken from the victim of Wiright's assault on top of his wall
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locker, and forgot about it. The following Tuesday he found it and
turned it over to the first sergeant, thinking that another soldier
had lost it. When nobody claimed the watch it was returned to accused.
Accused tried unsuccessfully to trade the watch for another watch; and
later sold it to a civilian for 210 schillings.

b For the defense.

After being apprised of his rights, accused elected to testify on
the merits (R 185,186).

With reference to Elfriede Merglt'!s testimony accused testified that
after evening chow he went to a gasthaus, and as he was entering, Mergl
was leaving. He told her he wanted to talk to her. At first, she
refused stating that her boy friend was around, but then suggested that
accused accompany her back to the toilet as she would be better able to
talk there. After they entered the toilet accused asked her about "an
intercourse" and offered Mergl ten dollars for that purpose. She took
the money and put it in her purse. Accused had started to unbutton his
trousers, but stopped when she told him, "Not right now, because my
boy friend will come looking for me." Accused then demanded the return
of his ten dollars stating that he would see her later. Mergl, however,
insisted on retaining the money and so, accused resorted to force to
regain it. There was a scuffle, he slapped her in the face, took his
ten dollars and left the toilet (R 186-188).

Concerning the testimony of Graf, of whose assault accused was
acquitted, he testified that at the time and place indicated by Graf in
his ‘testimony he (accused) witnessed an assault by Private First Class
Jerry Wright upon a civilian (R 188-190).

Later, at the place indicated on the map (Court's Exhibit 1) by
Maria Niedermayr, accused was walking with Wright, when an Austrian
civilian on a bicycle tried to ride down Wright, Accused continued
walking but, when he looked back and saw a fight between Wright and the
civilian, he went back to the scene of the fight. Vhen Wright asked
accused to search the civilian for weapons, accused knelt over the
civilian who was lying on the ground. He saw a watch lying near the
civilian's shoulder and picked it up. While he was kneeling he noticed
Wright kicking the civilian and he told Wright, "Stop Jerry.® ‘hen
Wright continued to strike the civilian, accused got up and struck
Wright. Accused never struck the civilian nor did he assist Jright in
any way. He did not search the civilian for the reason that he became
interested in the watch on the ground and also because he became angry
at Wright for contimuing to kick the civilian (R 191-194).

10
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The accused and Wright did not have any prior agreement to take
anything from anybody and accused did not mention to Wright the fact
that he had found the watch. Accused had just received his ninety
dollars pay, and had most of it at the time he found the watch (R 195-
196). Accused finally pursuaded Wright to leave, but about 25 to 30
feet from where the fight took place, they met an Austrian policeman.
Wright grabbed the policeman and struggled with him. Accused pushed
Wright on his way and told him that his adversary was a policeman.
Accused paused and explained to the policeman that Wright had not
meant any harm and was merely playing with him (R 196-157)

Wright, meanwhile, had rushed on "like he was angry," in the
direction of the place identified by Resinger in his testimony, and
when accused reached that place, he observed ifright in a fight with
one of a group of Austrian civilians. Accused rushed up, directed
Wright to go on down the street, and tried to explain that Wright did
not mean any harm. Accused then saw three Austrian men advancing upon
him, drew his knife, backed away, and finally turned and ran (R 198-199).

When accused reached his billets, he placed the watch on top of his
locker. He had been excited when he took the watch and had forgotten
the circumstances under which he had acquired it. Vhen he next saw
the watch, he believed that some soldier mizht have misplaced it and
so he took it to the orderly room and asked the first sergeant if he
knew whose property it was. Accused eventually recalled the circum-
stances of his acquisition of the watch when he was interrogated about
the watch by the "C.I.D." He admitted telling the CID that he had
taken the watch "from the man™ but stated that he meant he picked it
up "near the man." He denied using the words contained in his purported
statement which indicated that he had removed the watch from the man's
arm (R 200-205).

Accused asserted that from about 1700 hours, 31 July, up to the
time of the incidents in which he had bheen involved he had four glasses
of wine, one shot of cognac, a bottle of beer, and a whiskey and coke
(r 207).

Private Jerry L. ¥right testified that at about midnight, 31 July,
he and accused were at the place where the witness Graf testified he
was assaulted by accused. Vright contradicted Graf's testimony and
asserted that he was the one who assaulted a c¢ivilian at that place
and time (R 212-21}). Subsequently, at the place where the witness
iedermeyr testified she saw a colored soldier kicking a civilian,
ergnt testified that a civilian tried to run him down with a bicycle,
4 fight then znsued between Viright and the civilian. dright asked

11
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accused to search hics adversary and, as accused leaned over the adver-
sary, he told Wright "Stop fighting, Jerry." ihen Vright failed to
stop, accused grabbed him, hit him, and informed him that he was going
to take him back to camp. UWright did not see accused take a watch from
the civilian, and was not informed of that fact thereafter by accused.
Wright admitted that he kicked the civilian and caused his death., He
added that accused did not in any way contribute to the civilian's death
(R 214-216).

HWhile he was leaving, Tright observed a person approaching on
bicycle. Believing that this person was coming to the aid of his late
adversary, Wright pushed him, knocking the lamp that was attached to
his chest to the ground. Accused told dright to leave the man alone,
that he was a policeman. Accused did not hit the policeman. Wright
proceeded on his way and, at the place which the witness Resinger testi-
fied was the scene of the altercation in which two colored soldiers were

- involved, Wright bumped into one of a group of three civilians, and a

fight followed (R 216-217). Wright also testified that on 31 July he
had received pay of $87.00 (R 218). :

Sergeant First Class Milton Johnson testified that between 1700
and 1730 hours 1 August 1949, a lineup was held of the men in his unit
and that accused was one of the men in the lineup. An Austrian police-
man was present at the lineup and looked at all the men in the lineup
(R 219,220,221).

Sergeant First Class Johnson, Sergeants Rufus McNiel, Fred Douglas,
Richard C. Bird, and Richard W. Payne, testified that accused was an
excellent soldier, that he had a good reputation for peace and quiet,
and that on more than one occasion he had been selected as "soldier of
the week" in his unit (R 221-227). The stipulated testimony of Lieutenant
William Murray was to the same effect (R 227).

It was stipulated that the records of the finance office showed that
on 31 July 1949, Private Jerry Wright received $87.00, and accused $89.00,
in pay (R 218,219).

Anna Ritzberger, called as a defense witness, testified that theq
deceased carried a pocket knife with a blade 2 3/4 to 3 1/2 inches long.
This knife was turned over to Mrs. Ritzberger by the Austrian police
after her husband's death (R 1L8-1L9).

L. Accused was charged with é.ssaul'b upon Elfriede Mergl with
intent to commit rape, in violation of Article of War 93, and was found

12
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guilty merely of assault and battery, in violation of Article of War

96 (Spec 2, Chg II). The prosecution's evidence tended to show that

at the time alleged accused intruded upon Elfriede Mergl in the privacy
of the ladies toilet of the Gasthaus Raudaschl in Wels, Austria, and
there offered her a financial consideration for a purpose which the
circumstances indicated was sexual intercourse. ithen Elfriede refused
the offer, accused struck her in the face, pushed her onto the toilet
seat, and attempted to accomplish his purpose of having sexual inter-
course without Elfriede's cooperation. This evidence amply supports
the findings of guilty.

We also are of the opinion that if the court rejected.E&friede's
statement of the reason for the assault, as it well may have, accused's
version equally supports the findings. Accused testified that after he
had started a conversation with Elfriede in the public part of the
Gasthaus Raudaschl they adjoined to the privacy of the ladies toilet.

He offered her ten dollars for "a sexual intercourse;" she accepted the
offer and he gave her the ten dollars. Accused started to arrange his
clothing but stopped when she indicated that their engagement would

have to be postponed for a few hours when she would be sure that her

"boy friend" would be elsewhere. Accused, evidently being of the opinion
that his tender of money was for a service to be presently rendered,
demanded the return of his money, and when it was not forthcoming,

struck her. Independent evidence showed that on the following day
Elfriede had a swollen and bruised nose, and a discoloredleft eye. We
are not required to decide whether under the circumstances accused was
authorized to use force to recover his ten dollars. We merely hold

that under the circumstances of the case the court could find that

the force employed by accused was excessive. It is well settled that
where one is entitled to use force to recover possession of his property
the force exercised may not be excessive (Com. v. Donohue, 148 Mass. -529;
2 L.R.A. 623). The use of excessive force constitutes assault and battery.

Accused was also found guilty of the unpremeditated murder of Paul
Ritzberger, in violatior of Article of War 92 (Spec, Chg I), and of the
robbery of the same individual, in violation of Article of Viar 93 (Spec
1, Chg II). The evidence shows that at approximately 0030 hours, 1
August 1949, in front of house number 21 on the Wallererstirasszs, isls,
Austria, one Jerry right, a companion of accused, assaulted an Austrian
civilian, Paul Ritzberger, Accused's pretrial statement, his testimony
at the trial, and the testimony of \Wright, show that Wright requested
accused to search the victim of Wright's assault. Maria Niedermayr,
an occupant of the house in front of which the assault took place,
witnessed the assault, and observed a colored soldier ¥jumping" at the
head of a prone civilian, while another colored soldier knelt beside
the civilian and searched the civilian's pockets. It is aprarent that

13
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Maria was witnessing the assault by Wright and the searching of the
civilian by accused in compliance with Wrightt!s request. In his pre-
trial statement, accused stated that he took a watch from the victim's
arme. Other evidence shows that scme days later accused sold Ritzberger's
watch to an Austrian civilian. The evidence also conclusively shows

that accused ordered Wright to cease his assault upon Ritzbherger, and
when Wright did not stop, accused struck Wright. That follawed is not
clear from the records In his pretrial statement, accused asserted

that after he struck Wright he started to leave the scene. After proceed-
ing a short distance, he turned and observed Wright again kicking the
victime Accused returned and dragged Wright away. This version of two
separate assaults appears only in accused!s pretrial statement, and
accused, Vlright, and liaria Niedermayr were not guestioned in court with
reference Lo the two alleged separate assaults. 7fe are of the opinion,
however, that this version of the affray is the most favcorable to accused
and the result we attain is predicated upon it. The record alco shows
that Ritzberger died as a result of being kicked on the head.

Accused's liability, if any, for murder in this case is vicarious
in nature, and at most, is equal to the liability of Vright. Tright in
his testimony asserted that Ritzberger, who was riding a bicycle, tried
to ride him down. Accepting this as the truth, the evidence shows that
after Ritzberger was prone on the ground and helpless, TWright viciously
delivered a series of kicks to Ritzberger's head causing his death.
These facts clearly and cenvincingly spell out murder. FMurder is the
unlawful killing of a human being with malice aforethought. tUnlawful?
means without legal justification or excuse" (MCI%, 1949, par. 179).
There is no question of legal justification in thls case and the only
possible legal excuse would be self-defense, but the right of self-
defense does not continue to accrue te a person after his adversary has
been rendered hLelpless as in this case.

It is clearly evident that one who repeatedly kicks a helpless
victim in the head, intends grievous bodily harm to such person and
thus entertains the malice aforethought requisite to murder. 7iie are
not able to say that Ritzberger's act in attempting to ride down Wright,
rather than malice, provoked the fatal assault. Ritzberger's act was
not such "as the law deems adequate to excite uncontrollable passion
in the mind of a reasonable man" (MCM, 1949, par. 180a, p.233). The
evidence in this case would support a conviction of murder as to Wright.

If accused's denial of any prior unlawful agreement with Wright
is true, what is accused's liability for Ritzberger's homicide? The
evidence shows that in the course of the assault upon Ritzberger, Wright
asked accused to search Ritzberger, and accused acceded to the request.
We find the following statement of law applicable to the factual
situation:



a1

"Mere physical presence at or about the scene of a crime
is not sufficient to make one an aider and abettor. There must
be a mental as well as a physical presence, that is, an aware-
ness of what is about to happen or of what, based on the common
experience of mankind, is likely to take place and, at least, a
complicitous acquiescence in the event." (CM 321915, McCarson &
Higgs, 70 BR L11,416)

Pertinent, too, is the following statement from CM 334790, Cruz et al,
1 BR-JC 277,293

"% % Presence of one at the scene of the commission of a crime
where, as in the instant case, the circumstances point to his

consent thereto and nhis 'concurrence therein, is considered as

an overt act of encouragement to the commission of the crime,

and constitutes him an aider and abettor in the commnission of

the crime i .M

Where, as here, the accused acceded to the asgsailant's request to
search the victim while the assailant was delivering a series of kicks
to the victim which were likely to produce death or great bodily harm,
accused must have been aware of that probable result, and his search
of the victim was, at least, "complicitous acquiescence" in the assault.
These facts and circumstances constitulz accused as an aider and abettor
to Wright and make him punishable as a principal (MCM, 1949, par. 27).

The facts of the cass suggest consideration of the question whether
accused's subsejuent demand upon Wright to stop his assault upon Ritzberger,
and accused's subsejaent act of dragging Vright from the scene, constituted
a withdrawal by nim so as to negative the "complicitous acquiescencet
evidenced by accused's search of the victim. Analysis of the facts,
however, dispels the need for such consideration. The cvidence compels
the conclusiom that prior to accused's interruption of Tright's assault
upon Ritzberger, Wrizht had delivered a serizs of kicks to itzberger's
prone and helplass body. The ferocity of the attack at this stage is
best measured by its effect upon the accused nhimself: he felt compelled
to attempl bo stop it. TWithout spelling out what is conszidered in law
as an 2ffective withdrawal by one vicariously involved in a crime, in
this caze we woull have to say, in order to zive 2ffect to the doctrine
of withdraval, that nothing donz by Werizit, prior to accasedls interrii-
tion of his assault, in any way contributed to Ritzbergsr's death.

If Wiright, prior to the purported withdrawal of accused, killed
Ritzberger, or delivered a blow which subsequently killed Ritzberger,
or delivered a blow or blows which contribubed to the death of Ritzbarger,
accused, as well as Tiright, is _uilty of murder. Thether any of these
hypotheses axisted was a mmestion of fach for the court (Cunningham v.
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Peo 19, 195 Ill. 550, 63 N.E. 517; Jones v. State, 18).‘ Wisce. 750, 198 NoWe
598; Hicks v. State, 213 Ind. 277, II N.E. (2d) 171,178-179; State v.
Francis, 152 S.C. 17, 149 S.E. 348; 70 A.L.R. 1133,1156-1156). Ve are

of the opinion that, under the evidence, the court was justified in
concluding, as is implicit in its findings, that one of the hypotheses
set forth existed, and, although we are empowered to weigh the evidence,
we f£ind nothing in the record which would justify us in reaching a
contrary conclusion. Indeed, we are of the opinion that the evidence,

at the very least, compels the conclusion that the kicks delivered before
the purported withdrawal contributed to Ritzberger'!s death.

In our view of the case, therefore,.the purported withdrawal could
not be effective.

n3t 3 3 the responsibility of one who has counseled and advised
the commission of a crime, or engaged in a criminal undertaking,
does not cease, unless within time to prevent the commission

of the contemplated act he has done everything practicable to
prevent its consummation. It is not enough that he may have
changed his mind, and tried when too late to avoid responsibility.
He will be liable if he fails within time to let the other party
know of his withdrawal, and does everything in his power to
prevent the commission of a crime." (People v. King, 30 Calif.

2d 185, 85 Pac. 2d 928,939) (CM 333860, Haynes & Lussmyer, 81 BR
375,386) (Underscoring supplied)

We are of the opinion that accused's purported withdrawal came too late.

Other evidence introduced by the prosecution tended to show that,
immediately after Ritzberger was left dead or dying, accused assaulted
an Austrian policeman, and shortly thereafter assaulted with a knife an
Austrian civilian. Such evidence of other offenses cYosely related in
time to the murder, was competent as showing accused's state of mind at
the time of the murder and negatived to a certain extent his contention
that he was an innocent victim of circumstances in the murder of
Ritzberger. The murder scene as witnessed by the disinterested witness,
while consistent with the story related by accused and Wright, would
raise in the minds of reasonable men a belief that accused was not as
2nnocent as he described himself, and that belief is strengthened by

he evidence of the other assaults. The evidence of the other assaults
was also corroborative of the identity of accused as a participant in
the murder of Ritzbsrger. As illuminative of accused's state of mind,
and corroborative of his identity the evidence of the other assaults
was competent (CM 337029, Biller (26 Aug L9)). The findings of guilty

of murder are amply supported by the evidence.
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Implicit in what we have stated hereinbefore is the conclusion
that by lending aid and encouragement to iright in the assaults which
culminated in the murder of Ritzberger, all of Jiright's acts became
those of accused just as though he himself acted. Thus, on the facts
of the case the court could find that accused placed Ritzberger in such
position that he could make no resistance, and then took Ritzberger's
property. Such a factual situation constitutes robbery (TN, 19&9, par.
180£); The findings of guilty of robbery are warranted by the evidence.

5. The Specification of Charge I alleges that accused "did # ¢
with malice aforethought, willfully, and with premeditation kill Paul
Ritzberger #* #." Accused was found guilty of the Specification except
the words "and with premeditation," substituting therefor the words
"feloniously and unlawfully," of the excepted words, not guilty, of the
substituted werds, guiity. Ve are of the opinion that although the
Specification omitted the words "deliberately, feloniously and unlaw-
fully," it charged accused with the offense of premeditated murder.
Murder as defined in paragraph 179a, Manual for Courts-Martial, 1949,
is "the unlawful killing of a human being with malice aforethought.”
(Underscording supplied). The word "unlawful® in the definition is
surplusage since the phrase "malice aforethought" in law connotes and
embraces whatever meaning is conveyed by the word "unlawful." (People v.
Ah Toon (1836), 68 Cal. 362, 9 P. 311; Hall v. State (1889), 28 Tex.
App. 146, 12 S.W. 7393 Dickson v. State (1938), 13} Tex. Crim. Rep. 22,
113 S.%W. (2d) 739; see also Davis v. Utah Territory (1893), 151 U.5. 262,
266; 38 L. Ed. 153, 1L Sup. Ct. 328).

The model specifications for murder, premeditated and unpremeditated,
(Specifications 81 and 82, Appendix L, MCM, 1949) include, in addition
to the word "unlawfully," the words "deliberately" and "feloniously,"
which were likewise omitted from the Specification of Charge I. Despite
these omissions the offense of premeditated murder was alleged. The word
"deliberately" is included in the word "malice" which in its legal sense
has been held to mean "A wrongful act, done intentionally, without Jjust
cause or excuse" (People v. Ah Toon, supra). The omission of the word
"deliberately® is, therefore, without legal significance. The same is
true of the word "felcniously" which in modern law connotes no .xcrz than
does the word "unlawfully® (CM 328133, Kommo, 76 BR 313), and hence, the
word "feloniously," Yoo, must be considered as included within the word
"malice." The omission of the word "feloniously" from a specification
alleging manslaughter has been held to be immaterial (CM 2837LL, Leonard,
16 BR (ETO) 279), and for the reasons stated, we are of the opinion that
its omission from a specification alleging murder is likewise immaterial.

The court in excepting from its findings of guilty the words "and
with premeditation," and in substituting therefor the words "feloniously

17
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and unlawfully,"'found accused guilty of unpremeditated murder. The
unauthorized addition of the words "feloniously and unlawfullyf' originally
omitted from the specification, is of no materiality.

6. The defense objected to the admission in evidence of accused!s
pretrial statement and in support of its objection accused testified
that he was never advised of his.rights under Article of War 2l and that,
specifically, he was not told that any statement made by him could be
used against him in a court-martial. Accused's testimony was rebutted
by the testimony of the two "CID" agents to whom he made the statement, and
thereforé, there was evidence supporting the conclusion of the court
that the statement was voluntarily made upon proper warning and hence
competent. We find nothing in the record which indicates that the court
incorrectly weighed the evidence on this issue.

7. Accused is 20 years of age and unmarried. He was graduated
from high school in 1948, and enlisted in the Army shortly thereafter.
Other than odd jobs performed during school vacations he has no record
of civilian employment. At the time of the offenses with which he was
charged he was serving in Austria. The report of the investigation
conducted in the case pursuant to Article of dar L6b indicates that
accused!s company ¢ommander considered accused's character prior to the
offenses as good.

8. The court was legally constituted and had jurisdiction of the
person and of the offenses. No errors injuriously affecting the sub-
stantial rignts of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirma-
tion of the sentence. A sentence of dishonorable discharge, forfeiture
of all pay and allowances to become due after the date of the order direct-
ing execution of the sentence, and confinement at herd labor for life,
is authorized upon conviction of a violation of Article of War 92.
Penitentiary confinement is authorized by Article of War 42 for the
offenses of unpremeditated murder and robbery, recognized as offenses
of a civil nature and so punishable by penitentiary confinement for
more than one year oy section 1111, act of 25 June 1543, (18 U.S.C.

1111), and section 2111, act of 25 June 1948 (18 U.S.C. 2111), respectively.

3 J.A G.Ca

et s JAd3a0.
/

18
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DEPARTMENT OF THE ARMY
Office of The Judgze Advocate General

THE JUDICIAL CCUNCIL

Harbaugh, Brown and Mickelweit
Officers of The Judge Advocate General's Corps

In the foregoing case of Private First Class Angress
Brown, Junior, RA 16288594, 560th Quartermaster Supply
Company, upon the concurrence of The Judze Advocate Genergl
the sentence is confirmed and will be ¢arried into executione.
A United States Penitentiary is designasted as the place of

confinement.

/6’»4(1.41-'// N g

Robert e Brown, Brig Gen, JAGC C. Be Mickelwait, Brig Gen, JAGC

‘%ﬂ.’m

Z
» Harbeugh, Jr
Chairman

8 March 1950

I withhold my concurrence in the
foregoing action a&id transmit the record
of trial to the Secretary of the Army for

confirming action pursuant to Article of

E. M. BRANNON
. Major Gemersl, USA
23 ?aau,li/ #47 The Judge Advooate General

War 4Eb.
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23 Narch 1950

MEN ORANDUM FCR THE SECRETARY OF THE ARMY

SUBJECT: Record of Trial by General Court-Martial in the Case of
Private First Class Angress Brown, Jr., RA 16288594

1, Pursuant to Article of War 48b, there are transmitted for your
action the reccrd of trial, the opinidﬁ of the Board of Review, and the
action of the Judicial Council with my action thereon in the case of
the soldier named above.

2. Upon trial by general court-martial, the accused was found
guilty of the following offenses alleged to have been committed at Wels,
Austrie, on or asbout 31 July 1949: unpremedimted murder and robbery,
in conjunction with Private Jerry Wright, of Paul Ritzberger, in violation
of Articles of War 92 and 93; and assault and battery upon Elfriede
fergl, in violation of Article cf War 96. He was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances
to become due after the date of the order directing execution of the
sentence, and to be confined at hard labor for the term of his natural
life. The reviewing authority approved the sentence and forwarded the
record of trial for action under Article of War 48. The Board of Review
is of the opinicn that the record of trial is legally sufficient to
support the findings of guilty and the sentence and to warrant confirmation
of the sentence. The Judicial Council has confirmed the sentence, but
I have withheld my concurrence pursusnt to Article of War 48b for the
reasons hereinafter discussed. -

3. There appears to be no substantial question as to the legal
sufficiency of the record to support the findings of guilty of robbery
and assault and battery (Specifications 1.and 2 of Charge II). The
finding of guilty of murder (Specification of Charge I), however, depends
entirely upon conclusions as to Brovm's vicarious responsibility for
Wiright's acts tc be drawn from evaluation of evidence. The evidence
indicates that the accused Brown initially declined emphatically
to join Wright when the latter assaulted the victim Ritzberger. There-
after, however, when Wright had knocked the victim down and was engaged
in assaulting him on the head with his feet, Brown, at the behest of
Wright, undertook to search the victim, in the course of which he
secured the victim's watch. #right continued to kick the victim despite
Brown's protests whereupon Brown forcibly caused “right to desist and
leave the scene. Technically, this factual situation, as the Board of
Review and the Judicial Council have indicated, may constitute sufficient
participation by Brown in the actions of Wright to constitute him a
principle in the crime of murder, but Brown's action preceding and
following Wright's vicious assault on the victim indicate to me that
Brown personally entertained no malice toward the victim and that such
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participation or abetment as occurred on his part was impulsive and
reluctant. Therefore, I am of the view that substantial justice would
be done by disappreoving the findings of guilty of murder and reducing
the sentence to dishonorable discharge, forfeitures, and confinement
in a Federal instituticn for ten years, this being an appropriate
sentence for robbery under the circumstances, '

4, A form of action is attached for your ccnsideration and signature
in the event you concur in my views,

E. M. BRANNON
Major General, USA
3 Incls The Judge Advocate General
1 Record of Trial

2 Opinion of Bd of Review
w/ action of Judicial
Council and TJAG

3 Form of Action for
Sec of Army

( acyo 24, Aprill, 1950),

908237 0—50——75
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25' D. C.

CSJAGK = CM 339387

UNITED STATES UNI TED STATES FCRCES IN AUSTRIA

s St

Ve Trial by G.CeMs, convened at Wels,
Austria, 12«14 October 1949, Tis=
Private JERRY L. VWRIGHT honoreble discharge, total forleitures
(RA 15260037), 560th Quarter- ) after promulgation, and confinement
master SupplyeCompany, APO 174, for life.
UeSe Army. )

- A T T A D D A T S VD W N e S D b O A S S S

OPINICN of the BOARD OF REVIEW
1o AFEEe BRACK and CURRIER
Sficers of The Judge Advocatse General's Corps

l.e The record of trial in the case of the soldier named abovo haseee
been examined by ths Board of Review and the Board sutmits thisg its
opinion, to the Judicial Council and The Judge Adwvocate General.

2.6 Tho accused was tried upon the following charges and specifica=
tionst

CHARGD I: Violation of the 92nd Article of iare

Specification: Inthat Private Jerry liright, 560th Quarter-
master Supply Company, did, at Vels, Austria, on or about
31 July 1949, with malice aforethought, deliberately, will=
fully, feloniously, unlawfully, and with premeditation kill

Paul Ritzberger, a humsn being, by kicking him in the head
with his foot.

CHARGE II:s Violakion of the 93rd Article cf Tiar.

Specification 13 In that Private Jerry “iright, *=x, dil, at
Vlels, Austria, on or about 31 dJuly 1949, with intent to do
him bodily harm, commit an assault upon Alfred Graf, by
feloniously and willfully s*triking the said Alfred Graf in
the face with his fiste.

Speoificaticn 23 (Finding of not guilty on motion),

He pleaded not guilty to all charges and specifications. He was found
guilty of harge I and its speeification, guilty cfelrecificaticn 1,
Charge II, except the words "“with intsnt to do him bodily harm, comrmit
an assault upon Alfred Graf, by felomiously and willfully," and sub-
stituting therefor the words "wrongfully commit an assaul®t upon Mlfred
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Graf by"; not guilty of Specification 2 of Charge II and not guilty of
Charge II but guilty of a violation of Article of War 96. Evidence of
two previous convictions was introduced. Hs was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances to
become due after the date of the order directing execution of the sen=
tence, and to be confined at hard labor at such place as the proper aue
thority right direct for the term of his natural life. The reviewing
authority approved the sentence and forwarded the record of trial for ac-
tion under Artiocle of War 48, '

3. Evidence for ths Prosecution

In the interest of continuity, the evidence relating to Specification
1, Charge II, will be summarized at this time.

Specification 1, Charge I1

About 12315 ae.m. on 1 August 1949, Alfred Graf, an Austrian citizen,
was on his way home from & party. He was riding a bicycle along "Efer-
dirgerstrasse” in Yiels, Austria. As he approached a bridge over a rail-
road he dismounted and walkod along the streets He had orossed the
bridge and proceeded a short distance along the street when two colored
soldiers approached him. The taller of the two soldiers grabbed his
jacket and "said somothing which I did not understand." Thoreafter the
following occourreds

"Q ihat, if anything, did the other soldier do?

A The tall soldier called the other soldier, which then
approached me, toos. This man, too, grabbed me by my Jjacket
and then he slapped me. I tore away and fled.

"Q 'Where did the soldier hit you?
A In tho face,

"Q ¥ith what did he hit you?

A With the fist.

"Q Did you do enything to cause the soldier to hit you?
A Yo, nothing at all." (R 11)

A diagram of a portion of Vels, Austria, was introduced as Prosecution
Exhibit 1, and it was stipulated that the diagram contained "a true repre=-
sentation, to scale, of the streets indicated thereon in the city of Wels."
Using the diagram, Alfred Graf indicated that the foregoing events occurred
on "Lferdingerstrasse™ about a block nocth of a railroad bridge (R 9-13).

The prosecution offered and the court adwitted into evidence as
Prosecution Exhibit 2 a transcript of testimony given by the accused as
a defense witness in the genoral court-martial of Private Mirst Class
Angress Brovm, Jr. The authenticity of the trenscript of testimony was
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established by stipulation, however, the defense objected to its admission
into evidence upon the ground that it was not relevant or pertinent to the
case and because "this being a capital case the aczused does not consent
tc the use of the prior testimony of the witness at a prior triel,
against him at this trial." The transcript of this testimony shows that
the accused stated that on the night of 31 July 1949 he and Private First
Class fngress Brown, Jre. wers together, and that just north of a railroad
bridge on Eferdingerstrasse Private Brown asked ax Austrien civilian to
give the accused a light for a cigerette. The civilian "stalled," at
which time the accused "grabbed him and *** asked why he didn't give no
light to us." The civilian knocked accused's hand away and the accused
then hit the civilian. Tho civilian "broke out of my Eccused'g grasp
and he ran, sir" (R 14,15,32; Pros Ex 2).

Charge I and Specification

Yaria Niedermaier was asleep at her residence, Number 21 Wallererstrasse,
Wels, Austria, at about 12330 a.me. on the morning of 1 August 1949 when she
was swakened by loud speaking and "stamping with feet." She looked out of
the window and sew a man lying in the street with two colored soldiers stand-
ing nearby. One soldier was leaning over the men lying on the ground "going
through his pookets." The other soldier "jumped on the head of the man ly-
ing on the ground." .The soldier who was leaning over the man stood up and
pulled the other soldier eway and said, "Stop now." ©She also observed a
cyclist aporoach the group and saw the sqldier who had been searching the
men on the ground approach the cyclist (R 20-26).

The diagram introduced as Prosecution Exhibit 1 shows that Eferdinger=
strasse extends in a northeasterly direction and that Vallererstrasse ex-
tends in a northwesterly direction in the City of ‘lels, Austria. The two
streets merge togzether just north of a railroad bridge. Number 21 Waller-
erstrasse is about two and a half blocks from the point of the assault
upon Alfred Graf as detailed in the foregoing sumary of evidence.

Alois liiederschick, a provisional policeman of Wels, Austria, was on
duty on the night of 31 July and 1 August 1949. About 12330 aem. on 1
August 1249 he agpproached Number 21, Wallererstrasse, VWels, Austria, on
nis bicycle and sew a man lying in the street with two colored soldiers
standing nearby. One of the soldiers approached him and asked what he
was doing there., This soldier then slapped him on the face. ilo "explained"
that he was a policeman and on duty. The two soldiers then ran away. They
ran in a nortlwesterly direction along Wallererstrasse. lIr. Niederschick
then observed that the man lying on the ground was Paul Ritzberger (R 27-30).
A photograph of Paul Ritzberger made on the morning of 1 August 1949 at
the General Hospital at Vlels, Austria, was introduced as Prosecution Ex-
hibit 6 (R 29,41,42,45,113). About 1300 a.me on ths morning of 1 August
1949 Dr. Alois Floss was called to Number 21 Wallererstrasse to examine a
man who was apparently lying unconscious in the street. He examined the
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man and found him to be dead. The man he examined was Paul Ritzberger
(R 35,36, Pros Ex 6).

On 1 August 1949, Dr. Joseph Gruber performed an autopsy upon the
body of Paul Ritzberger and founds'

"Bruises on the surface of the skin ir the vicinity
of the head, of the forehead, the face, and the upper pari
of the body, the chest. Peculiar bruises on the right side
of the forehecd which were shaped in a semi~circle. Then an
impression fracture of the right, front ferehsad =-

ko

M. ee a splintered fracture of the base of the skull;
a piercing of the right, froxt forehead, with penetraticn cof
the brein, and & contusio ceretrac. TIurther, e subdural end
subarsclnoidal bleeding of the brain. Rwiher, an extencive
fracture of tiio bones of the face. That was the main result
of the autopsy e.se™ (R £7-40).

It was stipulsted that =

"xxx Paul Ritzberger, of § Wagner-Jdaureggstrasse, Yels,

Austrie, died on cr abecubt 1 August, 104C, as a result of a
splintered fracture of the skull, with piercing of the right
forchesd btrain, exd the base of the btrain, and subdursl and
sutarcclneidal tleeding caused bty being ddcked on the head on
Wallererstracsse besween Tgidestrassc, Weols, Austrla., on or zbouk
1l Aaugust, 1549, And also that the deceessd “ﬂLl ditzberger,
we’g;h.a one hundred ard eighty pounds and ic five Ieel ceven
inches in heights," (@ 07?

I4 wras also stipulated “hat the accused is &' 2" %211 and weighs wr.rvexinately

175 Foun unds .LL lllj)

Private Tirst Class David Edwards, Jr. saw tho accused and Priwvate Prowm
zbous 18340 aeme 1 Jugust L0749 ab the interscection of Flurstro.sue snd Yuller-
erstresse in the City c¢f Viels. The accused and Brown were "breathing es
though they had teen running." The accused acted as il ke had been drink-
ing and "rocked tnd weaved his vody" while walking. Ee walized with the ac-

asec end Private Brown alcng e path across a field until they heard a
police siren, at whick time they separated (i 46-50).

anna L\l'b berger, widow of Dlaul Ri bzberger, teot; ied that c¢n the night
o:‘ g1 July 1049 her hustuend was wearing "Lederhosen" which is a Lype of
"orramental dreos" worn by Mstriznss He weore s wrist walch and cc ":‘wd
a stilleto type knile in a "snall peelnt on the hip of the 'ILederhcsen.'™

Thu tlade of the krilec was between Lo wn? & half and Sliree inches in
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lenzth and wrapped ir peper (R 51-54).

On ¢ August 1949, Criminel Investigatvion Division Agents Viilliesm B.
Burden and Guy D. Stilson obtained a pair of jump boots from the accused.
The accused opened his wall locker end sSated that the books belenged to
him. Nach boot was abecut 13 irches in length and weighed about cue end
ore~hglf pounds. They were received ir evidence as Irosecuticn Trhitit
Yos 4 without objection (R 58,59,61,62,63; Pros Ex 4).

%t wus ctipulated that the boots (Pros Tx 4) were exaiined Ly Dr. erner
Beltz, o cualified expert in forensic medicine who determined that certain
described stains on the boots originated from humen bicod (R €3,84).

Over objection by the defense a statement made by the accused and re=-
duced to writing but not signed by him weas introduced into evidence us
Prosccution Exhibit 5. This statement readss: :

"15 August 1949

"On the evening of 31 August 1549 at about £345 hours, as I was
entering the Railway Station in Vels, Austria, I met Pfc ingress
Brovm. At this time I asked him if any of our friends were
present there end he told me that there wasn't, At this time we
decided to start walking back toward our unit. After climbing
the stairway to the railway bridge, I walked across the bridge and
stopped an American soldaier and sasked him for a cigarette. o
gave me a cigaretts and a light and I then rejoined Pfc Erowvm.
iy cigerette went out and as I noticed a civillan on the opposite
side of the bridge epproeching on a bicycle, I crossed the bridge
and asked him for a light. This civilian becane very freightened
end left his bicycle and ran beck in the direction from which he
had come. Brown and I observed that this civilian ran to a
police station after crossing the bridge and, in order %o aveid
any possible trouble, we decided to turn left after crossing
the bridgs end take a different rcute back to canp. ive made a
right turn on to the firsht street that we camc to. After walking
scme distarce down that street I observed a man condng tovard us
on a bicycle. Vhen he was about twenty feet from us I heerd kim
calling us dirty nemes in Germen. I distinctly heard him call
us, 'Sclwarzes Sclwein,! and'Sclwarzes neger.' As he met us on
the bicycle, he rode very close to me and I grabbed the handle
bar of his bieycle. It slipped from my hand and he continued on
for a short distance before stoppinge I them tcld Brown that I
was going back end ask the ociviliun what the matter was. Brown
said, 'No, let's go orn %o campe.'! Brown continued on his way. I
wallked back to the civilien and tried to ask him in German vhy

~ he came at me so fast on his bicycle. 4t first he did nobt say
anything but when I asked him the second time he started calling
me names egaine At this time I noticed that Brown had continued
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down the street and I called to him and asked hirm what was happen-
ing with this comrade. I was leaning on the handle bars of the
bicycle and at this time the civilian pushed my hand off and I
fell off balance. The civilian then struck me in the stomach with
his fist. He then struck me in the groin with his kmee. At this
I pushed the civiliarn and he fell to the ground with his biocycle.
Vihen he was getting untangled from his bicycle and as he was
getting up, I struck him in the face with my fist and he fell
back to tho ground. I then started kicking him in the head. I
hen noticed that Brown was along side me and he said to me,
'Jerry, that's enoughe' T kicked him onc more time and then
stopped. Brown then knelt down alongside the ocivilien snd I
started kicking hin asgain. After I had kicked the civilian
ebous two more times, Brown jumped up and struck me in the face
with his fist. At this time my hat fell off. Jifter I picked
up ry hat, I went and kioked the man one more tims as I was still
very angry. At this tims Brown grebbed me by the arm and pulled
me awaye. I was still nerveus and excited. I then walked down
the street ahead ol Brown still angry because this man had called
me names. After welking only a few steps, I noticed another man
epgroach oir a bicyeles I thought that this nan had seen me fight-
ing with the other civilian and that he was ccming to help the
other man, 4s this second man approached I reached out to gred
him ard he stopped of his own aoccord. At this time Brown told
ne to continue toward cexp as this man was a policeman and would
nos hernm me. I then walled on down the ocenter of the street, I
then met a group of c¢ivilians on the street and it seomed that
they were comiry dircctly toward me. As I met them, I walked
betwesn them and brushed the cide of one of theme At this time
orné grebibed me and another stood in front of me. The one who was
in front of me swung at me with his fist but missed mes Then I
brcke loose from the man who was holding me, Brownm told me to go
on back to camp. I continued or myy wey walking a little faster.
Brovm then said to me, 'Run Jorry, run!' I ran on down the strset
end met another soldier from our unit whose name is Duavid Ldvrards.
Iz wrked me why I was rurming. I had then stopped and was tryicg
tc catch my breatl: when Brovm ceme up to us. Brovm weas also out
ol bresth. Then Ldwards again asked us whyw were ruming, Brcvm
told hir that he had had somc trcubls with civiliens. Edwards then
asked us il we wanbed him to go back with us to get the civiliens
and Brovm refused. ile then walked across a field ir ths direction
of camp. -hile walkin; there we heard the sound of sirens. Brown
then suggested that wre split up. e separsted and I later seen
Zawards in an 1P jeep. I did not see Brown again until we arrived
back at the companye

"Atnessed BY:

,/::/ Tilliam B. Durden ,/:/ James K. Brown
TALLIAY B, BURDEN CALS e BROVN
Speclal 4geut CID Snceial Agent CID"
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4, TFor the Defense

Sergeants 4ltorn Johnson, James E. Harris, Richard C. Bird, Ired
Douglas, and Zwfus itclleil, all of the 560th artermaster Supply Company,
ard Sergeant Herschel lorgen, 482%h Cuertermaster Depot Supply Company,
each testified that the accused was a good soléier and that his reputa=-
tion for "pescoc and quiet" among soldiers and civilians was very good
(R 153=163).

Franz Brendstoetter, an innkeeper of .els, Austria, was called eas
a witness for the defense. The defense storted to question him relative
tc the reputation of the deceased,Paul kitzberger. This testimony was
exeluded upon objection by the prosecution (R 151-153).

The accused was warrned of his rights as a witness and elected to
testily as a witiness only as to the specificatiorn of (harge I and Charge I.

He testified that he was born in llemphis, Temnessee, but that he grew
up in Cleveland, Ohio. Te was raised by his grandmother because his mether
died when hs was about four years of age and his father died when he was
about seven years ol age. IHe attended high school for one year. Ie worked
for a foundry and a box company before joindng the Army on 3 liay 1949. He
begon drinking about noon on 31 July 194S and had been drinking almost all
daye I@e was not too steady on his fect.,

Cn the night of 31 July and 1 August 1949 he wes with Private First
Class ingress Brown. They were on their way to camp to make bed check.
They were walking north on Wallererstrasse and were in the street when
they epproachod Iiumber 21. A men riding a bicycle came "straight" at
kim (accused) end almost ren him dovm. IB grabbed the handlebars and
slowed the cyclist down, however, the handlebers slipped from his grasp
and went past him somc twenty feet. The accused then "moved off" away
from the cyelist and towards campe. The cyclist called him "a black pig"
and "a black nigger." He turned end went back to the cyclist and asked
hm "™vhy he had called me those nemes.” The man answered something in
Gormen which the accused did net understend. The accused hod placed his
hards on the handlebars of the bicycle. The man then knocked the accused's
hauds from the bicycle and hit the accused in the stomech with his left
fist. The accused testified that thereafter the following occurreds

" After his left fist contactcd your stomach, what
effect did that have on you?

A It bent me slightly, sir.. It bent me slightly toward
hin, sire

"G Do you know why he kroclked your hend off the handlebars
and hit you in the stomuch?
A 'IO, sire
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"G After he hit you in the stomach, what did you do?
.A I bent forwards, slightly, sir.

"Q Then what did you do?
A I called Brown, sir, and asked him what was the matter with
this ocomrade.

"Q TVhat else did you say, if anything, at that time?
A Let's do this dirty Kraut in.

"Q What, if anything, did you do then?

A Then, sir, I tried to ward off his leg, sir, he tried to
knee me in the groin, sir. I stepped back slightly from him, sir,
and I pushed him, sir.

"Q You pushed him?
Yes, sire.

"Q What was the effect on him of your pushing him?
He fell to the ground, sir, him and the bicycle both.

"Q After he fell to the ground, then what did you do?
.4 He then got up, sir, and was reaching for a gu, sire
He reached to his hip.

"Q Wnat did you do then?
A I hit him, sir.

"Q Vhen you saw him reach, what, if anything, did he say
at that time?

A He called me a black nigger, aud a black pig, but he
said it in German, sir. )

"Q Vhat were his exact words?
A Sclwrarzer swine, Schvarzer nigger.

"QC Aftor you sew him reaching back as if for a pistcl,
what did you do?

A ¥ould you repeat that, sir?

"Q After you saw him reaching, as if for a gun, what did you do?
A I hit him, sir. I knocked him to the ground

"Q After you kmocked him to the ground, what did you do?
A T kicked him, sir.,

"Q Why did you kick him?

A So he couldn't get up and use a gun on me, sir,
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"Q That made you think he had a gun?
A By him reaching to his hip, sir.
* * *

"¢ ell, tell the court how--whether or not you were angry,
afraid, as to how quick all this action took place up to this
point, tell them in your own words.

A Viell, sir, I was very angry. I was angry ab him flor
almost hitting me with his bike, and by him calling me names thal
made me quite a bit angry. But I was also afraid, that lLc might
shoot me, '

"Q DNow, after you knocked the civilian to the ground, tell
the court, in your own words, how you felt=--what you did after that.
A After I kmocked hinm to the grounds, sir, I felt I just
coulda't let him shoot me, sir, because as I Lhit him and knocked him
to the ground he reached to his hip, as if to get a gun.

"Q Well, were you excited, or cool, or Jjust what was your
emotion at that time?
A Viell, I was wery exocited, sir.

"Q Tell, tell the court, in your ovm words, what happened
after that?
A “Well, after that, I kiecked him, sir.

"Q After you knmocked him to the ground you say you
kicked him?
A Yes, sir.

"Q Now, describe, in your own words, generally what happened
after thate-how you felt, how quick the actiorn was, what, if anything,
Browm did, and so on-=just tell ths court.

A Well, after I started I kicked him, sire-well, I wasn't noticing
Brovm, at least I don't remember seeing Brown, at the part whers I
started kicking him, sir. I must have besn in rege, sir, the reason
I didn't notice Browm, sir. And then I notieed 3rowm, he was pulling
my erm, sire. And he told me, sir, to stoo fighting the man, sir.

And then I didn't stop sir, and he hit me, sir. And he knocked me
back when he hit me, sir, and my hat fell off, sir. 4nd I got my
hat, sir, and I started to fight the man again, sir, and I kicked at
him but I didn't kick him, sir, as Brown grabbed me, sir, to stop me
from fighting, and I just kicked him on the shoulder, sir. And then
after that, sir, Brown pulled me out in front of him, sir, and told
me to go on to camp, sir. But when I first was aware of Brown, I
told Brown to search the man for wsapons, sire. '

- "A&s I said befors, I thought ho had a gun, sir, end if hs had
ons, I didn't want him to use it, sir. And Bromm bant over ths wan,
and I thought he was searching for wespons, cir.

* * »



"Q Now, after you had knooked him down and then you kiocked
him, did you step back at that time, or did you stay up there?

A Viell, I stepped back, sire I told Brown to search him for
weapons, sir.

“Q Now, what, if enything, did the man on the ground do whils
Brown was leaning over him?
’ A Be grabbed my leg, sir, and tried to throw me down, sir. I
kicked him some more, sir.,

"Q And why did you kick him at that time?
A BHe was about to throw me to the ground, sir, he grabbed my
leg, sir., And that's why I kicked him at that time,

"Q Then you kicked him when--after you hit him and he went to
the ground you stepped up and kicked hime Is that right?
A YGS, sir.

"Q And you kicked him at that time, according to your words,
to prevent him from getting to his weapon, is that right?

A Yes, sir. I kicked him, sir, to prevent him from getting
to his weapon, sir,
* * *

"Q Your testimony today is the first time you've mentioned
the pistol, is that right?

A Yes, sir, it's the first time I've mentioned 1t, sir, to
anyone, sir, outside of my attornmey, sir.

"Q Now, when you told Brown to search the man for a weapon,
did you know at that time whether or not he had a weapon?

A Vell, by his actions I thought that he had one, sir. I
was not positive, sir. I could have told Brown to search him for
a gun 1f I had been positive he had one, sir.

"Q Vhat was the man wearing? Clothing.

‘A All I know he was wearing is what I heard, sir, here, in
this court, sire.

"Q You don't remember of your own kuowledge, what kind of
pants he had on that night?

A Yes, sir, he had on short lederhosen, sir, that's what you
call those, He had on short pants, sir, short leather pants, sir.

"Q Did you haves any idea where he might have had a weapon?
A Do I have any idea?

"Q Yes
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A Well, sir, I did have an idea slightly, by him reaching
to his hip, sir.

"Q Did you see any sign of a pistol on his hip?
A I didn't wait to look, sir. I didn't let him extract
any weapon from his hip, sir, so I didn't see no sign.

"Q Didn't you hear Brown say, 'Stop, Jerry, that's enough.!
A Did I hear him? I hecard him say something, sir.

"Q My question is, didn't you hear Brown say, !Stop, Jerry, that's
emough. !
A Yes, sir,

"Q What did you do when you heard him say, 'Stop Jerry, that's
enough.'? '
A I didn't do anything, sir.

"Q Vhy not?
. A Well, I wish I oould answer that, sir. I can't, I don't know,
* * *

. "Q Now, Wright, think carefully, did you ever jump up and down
on this man's hoad? v
A Jump up and down on him, sir? I don't think I did, sir,
to tell thg truth, I don't believe I jumped up and down om him, sir.

"Q Now you testified that Brown hit you.
A He did, sir.

"Q When did he do that?

A After this man grabbed my legs, sir, and I started kicking
him again, sir, Brown hit me. Brown told me this when he to0ld me to
stop again, sir. He got up and he hit me, sir. He shoved me first,
and he hit ms, sir. He kit me and he knocked me back sir, and my hat
foll off at that tims, sir, too.

* * ' *
"Q Did you kick the man any more?

A No, sir, I started to, sir, but Brown sort of pushed me and
he grabbed me and he was shaking me, shaking me like that, you know,
sort of shaking me away from him. And as I kicked out I kicked him
on the shoulders,

¢ ~ *

11
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"Q Did you see anyovne as you were hurrying away frum the
scene of this incidsn$?

A Yes, sire.

"3 Wno?
A civilian on a bicycle, sir.

|2

"Q Pardon? .

.A A civilian on a bisycle, sir.
"% Tas it a policoman?

A Vell, at the time I didn't know, sir. I didn't know who
it was,

* ' * *

' "Q On the night of this incident, tell the court how many
tires _ you kicked, stamped on Paul ritzenberger?
4 That I can remember, sir?
C‘ Yes.

*» * %*

"3 You have testified, I belisve, Private Wright, that you
did kick Paul Ritzenberger. How many times, do you remember how
many times you kicked him? Did you kick him once?

A Well, it was more than once, sir.

"Q Twice, three times? Just answer my question, if you can,
if you can remember,

A I must have kicked him about 4 or 5 times, sir, I imagine,
sir. That I remember, sir. Jir, believe me, I wasn't counting how
nany times I kicked the man.

"Q If I followed your testimony, you pushed him down to begin
with, knocked him down with your fists. Is that correct?
"4 Yes, sir, I did knock him down, sir.

¥ * *

"Q Wright, could you explain what you meant when you said,
'Let's do this dirty Kraut in, ' when you said it to Brown?
A T meant that I wanted Brown to help me, sir.

"Q In what way, what did you mean by *do him in'?

A Do him in? It means fight, sir. In Negro slang, do him
in means three or four different things, sir. And the one I was
referring to was to help me fight the man, sir, as I believed +that
I couldn't fight the man by myself, sir.



61

"Q . In your slang, then, to what extent does that mean 'do him
int'? _
A Just to fight him, it don't meanwe

") Just to fight him. '
A Yes, sir, it don't mean to kill nobody, sir." (R 118-148, 165,166)

It was stipulated that if Captain Bruce L. Buschard, iledical Corps,
were in court he would testify that he conducted a psychiatric examination
of the accused and the following are the results of such examinations

"Soldier is neither psychotic, psychoneurotic, nor mentally
deficient. Soldier is so far free from mental disease, defects
or derangement as to be able, concerning the partiocular acts
charged, to tell right from wrong and to adhere 4o the right.
There was no evidence discovered which might indicate that any
other psychiatric situation existsd at the time of the alleged
cormission of the charged acts. Soldier is possessed of sufficient
intelligence so as to be able to comprehend the proceedings against
him and to condust or cooperate in his own defense.

"A careful survey of the soldier's emotional situation
reveals that he resents very remarkably any indignity brought
upon him because of his color. This reaction sometimes tends
to be aggressive. There is no evidence that this is a psychotic
over=~reaction; however, there is some evidence the:t the soldier
has been submitted at times to indignities by white persons in the
past, and he states that such an insult was thrown at him by an
Austrian on the night in question. It is not of a nature which
could be regarded as a medical basis upon which the soldier sould
be resolved of total respoasibility. Recomuend appropriate ad-
ministrative action. Iio need is seen for further study of a
psychiatric nature." (R 165)

5. Special latters

The Coufession

The defense objected to the admission in evidence of & pretrial state-
neat of accused on the grounds that it was not voluntarily madse.

For the limited purpose of testifying as to the involuntary nature of
the conlession the accused was sworn as a witness. He testified thel on
iC Auruzt 1949 he sew Crimiral Investi@ation Division Agents Brown end
Burden. They told hin that Fe might "as well make a statement, sir; that
they Tad ome already concernins me from PFC Anpgrecs Prown." On the follow-
ing Jay the two agents took him 39 the "CID" office in Iirz. During this
trip he was told by the ajcuts that they cculc show hinm eavidence that would

13
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prove that he was connected with the incident that happened on "July 31lst."
At the office he was shown a pair of pants and informed that the pants be=
longed to him and that there was human blood on them. "They told me, sir,
that I may as well make a statement in my behalf, so, as Brown had already
mede a statement, sir, that I might as well get it off my chest." Angress
Brown was brought into the room, at which time the agents and Angress Brown
related to the accused the events which occurred on the night of 31 July
1949. On 12 August 1949 he sew Agents Brown and Burden at the stockade. On
this ocoasion they told him that they had had his shoes checked and that human
blood was found on them. The Criminal Investigation Division agents did
not read the 24th Article of War to him, but merely asked him if he under-
stood his rights under the 24th Article of War. He told them, "Fairly."

By "Fairly" he meant that he knew that he did not have to say anything.

On the 15th of August 1949 he was again questioned by Brown and Burden.

On this occasion he was informed that he did not have to make a statement
and that any statement he made would have to be voluntary. Agent Brown
told him that a sworn statement could.be used against him, but that an un-
sworn statement could not be used against him, He was asked, "Do you want
to make a statement now?® to which he replied, “Yes, sir." He then pro-
ceeded to make a statement., lthile he was making the statement Agent Burden
was typing on the typewriter. Agent Burden handed him the statement to
read, however, he did not read all of it. He stated that he did not want
certain things in the statement and Agent Brown gave him a pen and he
scratched out one line near the bottom of the page. The statement by Agent
Brown that an unsworn statement would not be used against him did not have
anything to do with his not signing the statement (R 88=99).

Criminal Investigation Division Agents James K. Brown and William
B. Burden each testified concerning the making of the statement by the
aocuseds According to eaoh of these agents the acoused was warned of
his rights under the 24th Article of War. He was told that he did not
have to make a statement and that any statement made by him could be used
ageinst him in a court-martiale The questioning was not prolonged. Toroce,
threats, duress or promises of rewards or punishment were not used in obe
taining this statement., On 11 August 1949 the aocused was warned of his
rights under Article of War 24 and informed that Angress Brown had made a
. statement and the contents of that statement. On this occasion Angress
Brown also told the accused that he had made a statement and the contents
of his statement. Prior to the making of the statement on 15 August 1949
the accused stated that he would not make a sworn statement and would not
sign the statement. The accused dictated the statement and Agent Burden
typed it as the accused talked. The accused was given the statement %o
read, at which time he crossed out one line of the statement (R 65-78).

Agent James K. Brown was recalled as a witness for the court and testi=
fied that he told the accused that any statement he made could be used against
him, and at no time did he tell the accused that only a written statement
could be used against him (R 103),

Private First Class Charles H. DeVerger testified that on the morning

14


http:again.st

of 15 August 1945 he picked up the sccused ab the Ceup ZkcCouley shocleace
about 2300 o'clock and %ook him to the 1Zdth Shabion Tosgital and then
o the "CID" office wherc the accused was questioned by Agents Browu and
Durden. alter iderntifying the statement mude Ly Lhe wocused he stuled
thet prior to the time the statement vus made the accused was told that
he did not have to make a stetement; that any stotement was "sirictly
voluntary on his part"; that it was all right if he failed to make a
statercnt, and that asy stabtement he made cculd be used against him.

Yo force, threats, rromises cr other inducements were made to the accused
(R £1-83).

¥ajer Rodham C. Tioutledge, the defense counsel, testified:

"If it please the court, tle court knows that I am delense
counsel for the accused in this case. Pursuant to my duties as
defense counsel, I irnterviewed the witnesses egesinst the sccuscd
in this cese prior to this trisl. Among those witnesses wus
viitness DeVerger, the last witness to appear in this chair. I
questioned him with reference to precisely what he heard the
CID agents say to the accused in conmscticn with their atterpts
4o warn the accused of his rights under the 24th Article of Viar.
DeVerger told me, at that time I interviewed him, that he had
heard the accused advised while he, DeVerger, was presernt in
the room with Agents Burden and Zrown, that Viright did not have
to make a statement, that any statement he made must be voluntary.
Then I asked DeVerger: did hLe hear the agents say anything
further to the accused about his rights. DeVerger replied, 'No.!
And I specifically asked DeVerger: 'Did you hear either of the
agents who were in the room at the time you were there with the
accused tell the accused that any staetemert he may make could be
used against him?!' DeVerger replied he did not heser either of
the agents edvise the accused to that effects Now, thetts the
testimony which he gave me ir my office. It is in conflict with
the sworn testimony which he gave before this court today." (R 85-86).

Before admitting this extrajudicial statement by the accused into evi-
dence the court inquired into the circumstences under which it was made and
determined that it was volunbarily made and edmissible in evidense., There
is no evidence that compulsicn, duress, threats or lorce were gracticed
upon the accused. The accused admitted that he was asked if he undersitood
his rights under the 24th Article of War, to which he replied, "Fairly,"
and then explained that by "fairly™ he meant that he knew he did not have
to make any statement. The evidence also shows that the "CIL" agents in-
vestigating the events of the night of 31 July 1949 told the eccused that
his companion, Angress Brown, had made a statement relative to his and
the accused's activities on that ocoasion. Angress Brown also told ths
accused that he had made such a statement and the contents thereof. The
accused was also told that humen blood steins had been found on his pants
and shoes. There was nothing improper ir reciting %o tho accused the in-
criminating evidense against him,
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The accused contended that he was told that an unsworn statement
oould not be used asgainst him and that only a sworn statement could be
used egainst him. Criminal Investigation Division Agents Brown and
Burden deny that any such statement was made to the aoccused, end assert
that he was informed as to his rights under Article of War 24 and told
that any statement he made oould be used against him. Private First
Class DeVerger corroborates Agents Brown's and Burden's testimony as to
this point. The defense counsel then testified as to statements made to
him by DeVerger prior to trial in an effort to impeach his testimony.

The voluntary or involuntary character of a confession is a question
of law to be determined from the facts adduced in each partiocular case.
It was therefore necessary for the court-martial in this ocase, acting
through the law member, to ascertain the faots and determine as a matter
of law, whether the confession was voluntary, and its decision should not
be disturbed on appellate review unless there is reasonable basis in the
evidenoe for such eotion (CM 313786, Howard, 63 BR 273,278).

The Board of Review has considered the evidence relating to the making
of this confession by the acoused and finds no cogent reason for dissgree=
ing with the ocourt in its decision.

Admissibility of testimony given by accused as a defense witness
during the trial of Angress Brown, dJre.

One Angress Brown was being tried by general court-martial and the
accused was celled as a witness for the defense. Angress Brown was being
represented by blajor Routledge, the same officer who represented the ao-
ocused in this trial, and it appears that Major Routledge was representing the
aocused at the time he was called to the witness stand in the trial of
Angress Brown. He testified without objeotion om his part to an assault
end battery upoh an unknown Austrian civilien on the night of 31 July
1949, which assault and battery was committed by the accused in the presence
of Angress Brown. When this testimony is considered in connection with the
testimony of Alfred Graf it is apparent that the person essaulted on this
occasion was Alfred Graf. While the authentieity of the testimony given
by the accused was established by stipulation, nevertheless the defense
objected to its relevancy and becsause "this being a capital case the
eccused does not consent to the use of the prior testimony of the witness
given at a prior trial, against him at this trial.”

Article of War 24, as well as the 5th Amendment to the Comstitution,
probects the mocused against self incrimination only as a result of
official compulsion, expressed or implied, not against a mere urwise or
ill-edvised disolosure of his unlewful activities (CM 324725, Blakeley,
73 BR 307, 320, snd cases citod therein).

In People v. Barrlios, 199 P. 58, 52 Cal. A 528, the court considered
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a case embod'ying a similar situation as presented in the instant case
and salds

"3, Counsel for defendent in this case conducted the
defense of Blenoco and Teppio on thelr trial on the same charge.
During the progress of that trial, on the order of the ocourt,
end at the request of counsel for Blanco and Tappio, the defendant
Barrios was brought into ocourt fram the county jail, where he
was oonfined, for the purpose of testifying. The defendant
Barrios thereupon, in resporse to questions propounded by his
present oounsel, testified in detail to the commission of the
burglary and his own part in it. The testimony so given was
taken down in shorthand by the offioial reporter, who at the
trial of Barrios, and over the objection of his counsel, was
permitted to relate suoch testimony to the Jury. It was obe
jeocted that this was in effect compelling the defendant to be
a witness against himself, and that, treating the testimony as
a confession of guilt, it was not shown to have been voluntary.
If the testimony was voluntarily given, it was a walver of the
constitutional privilege, so that the objections are in effect
the same.

"As stated Barrios was ocalled and examined by his then and
present attorney., *%*

"(4) The testimony seems to have been given voluntarily
and with the knowledge that it would probably result in his
own conviction and sentence to the penitentiary. Since his
testimony was given in response to questions by his own attorney,
it must be assumed that he had been fully advised as to his ocon-
stitutional mrivilege."

In People v, Mitchell, 29 P, 11063 94 Cal., 550, the court saids

"Tha proscoution, in rebuttal, put in evidence statements
rade by the deferdant widle Yoctifying r3 a witmoes in thy case
of People v. Longe Though charged with tho same offsense for which
Long was tried it is not the same information. It does rot eppear
that defendant objeoted to being sworn on that trial, end it seems
to be conceded that he did not objeot to answering the particular
questions, the answers to which were given in evidence against
him. It was contended simply that the statements are not voluntary,
because the defendant was duly sworn to answer questions and was
compelled to answer or to admit that his answers might oriminate
himselfs Eish. Crim. Proc secs 1255=1257, cites numerous au=
thorities, and conoludes that the {estimony voluntarily givsn cs
& witness ere edmissions or oonfessions corpstect szeinst him in
a oriminal cause to which they ere pertiunent. Ualess hs objecked
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to answering the particular matter complained of, and was
forced mevertheless to testify it is considered voluntary.
Some few cases there are which seem to sustain the appellant,
but nearly all the authorities are the other way. See also
VWhart. Crim Law secs 664,669,1120, We camnot see that our
Code, which allows the defendant to testify or not as he may
choose, and to limit his testimony to such matters as he
pleases, can make any difference."

See also State v. Wheeler, 149 P. 701, 95 Kan. 679,

The testimony given by the accused in the trial of Angress Brown was
voluntary and amounted to a confession of the assault and battery upon
an unkmown Austrian civilian, who was shown to be Alfred Graf, This tes-
timony was therefore admissible in evidence as a confession. '

Refusal of the court to permit the defense to show the reputation
of the deceased

The defense called Frunz Brandstoetter, an imnkeeper of VWels, Austria,
es a witness and started to question him relative to the reputation of
Paul Ritzberger, the deceased. Upon objection by the prosecution the court
refused to permit the witness to testify.

In CM 237145, Phillips, 23 ER 281,288, the Board of Review stated the
rule in reference to such evidence asi

“The cowrt sustained the objection by the prosecution to
guestion asked of Captain Bridgeford as to the character of
Blacksheer, the deceased (R 255,256)., Evidence of the deceased's
character is admissible in a homicide case involving a claim of
self-defense. It is inadmissible when the evidence shows no basis
for a claim of self-defense (Anderson v. United States, 170 U.S,
481, 504~509; I Viigmore on Evidence, 3rd Ed., Ses. 63; Ibid., Vol.
‘2, sec. 246). In this case, all the evidence, including the un~
sworn statement of accused made through defense counsel, negatived
the idea of self-defense. Therefore, the exclusion of evidence as
to decsased's charaoter was proper.%

To avail himself of the right of self-defense, the person doing the

killing must not have been the aggressor or intemtionally provoked the
altercation (par 1793, pp 230,231; MCM 1949, CM 307003, Hamilton, 59 B
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387, 3993 CM 312207, Joyce, 62 BR 21,25,26; CM 315569, Doss, 65 ER 27,36)

The evidence in the instant case clearly demonstrates that the ac-
cused was the aggressor in the affrey in which Paul Ritzberger lost his
life and therefore a plea of self-defense was not available to him.
Under the circumstences the oourt properly excluded the defense evidence
touching upon the reputation of the deceased.

6. Discussion

The accused was charged with a felonious assault upon Alfred Graf
with intent to do him bodily harm by striking him in the face with his
fist in violation of Article of War 93. He was found not guilty of a
felonious assault with intent to do bodily harm but guilty of wrongful
assault upon Alfred Graf by striking him in the face with his fist in -
violation of Artiocle of War 96. In support of this finding the evidence
shows that at the time and place alleged in the specification the accused
wrongfully struck Alfred Graf in the face with his fist.

Simple assault in violation of Article of War 96 is lesser to and
included in the various assaults denounced by Article of War 93, and when
a battery is alleged in the original specification, as in this case, the
battery is also a lesser included offemnse (CM 302971, Ball, 59 BR 311,
316; CM 324463, Bohen, 73 BR 237,240).

The aocused also stands convicted of a charge and specification
which alleges premeditated murder.

The evidence olearly establishes that the aocused cormitted a homicide
at the time and place and upon the viotim alleged.

"Murder is the unlawful killing of a human being with
malice aforethought. *** lMalice does not necessarily mean
hatred or personal ill-will towaerd the person killed, nor
an eotual intent to take his life, or even to take the life
of eryons. The use of the word faforethought! does mot mean
that the malice must exist for any partiocular tims bofore
oormission of the aot, or that the intention to kill nust
have previously existed. It is sufficient that it exist at
the. time the aot is committed. *** Murder does not require
premeditation, but if premeditated it is a more serious offense
and may be punished by death. A murder is not premeditated
unless the thought of taking life was ocomnsciously conceived
and the act or omission by which it was taken was intended.
Premeditated murder is murder committed after the formation
of a specific intention to kill someons and consideration of
the 250 intonded. Prersditation imports substantial, althcugh
brief, deliberation or design." (LT 1943, par 17Sa.)
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The evidence shows that shortly after midnight on 31 July 1949 the
acoused and ngress Brown met Paul Ritzberger who was riding a biocycle on
one of the streets of Wels, Austria. The accused was the only eyewitness
who testified relative to the events leading up to the death of Paul
Ritzberger. According to the ascused's story the deceased almost ran
into him with a bicycle and the aocused grabbed the handlebars in an at-
tempt to stop the deceased. The bicycle went same twenty feet past the
aocused and stopped. The aocused was proceeding on his way to camp when
the deceased called him a "black pig" and "a black nigger." The accused
turned and went to the deceased and demanded to know why he had been csalled
such names. The deceased pushed the accused's hands from the bicyole and
attempted to strike him. The acoused called to Brown "and asked him what
was the matter with this comrade®™ and also said, "Let's do this dirty Kraut
in.* ‘The deceased attempted to "knee me in the groin", at which time the
acoused pushed him to the ground. The deceased Wwas entangled with his
bicycle and attempted to arise. The aocused then struck the deceased and
knocked him to the ground. He began kioking the deceased on the head and
continued to kiok him until he fractursd the decsasedts skull, driving
fractured bones into his brain causing his death. He attempted to justify
his kicking the deceased upon the ground that the.deceased reached towarda
his hip as if to draw a pistol. ‘e accused admitted that he did not ses
& pistol in the possession of the deceased. There was no evidence that
the deceased in fact possessed a pistol. It was not until after the gocused
commenced his brutal assault upon the deceased that the accused conceived
his idea that the deceased might have possessed suoh a weapon.

In CM 322487, Dinkins, 71 BR 185,193, the Board of Review said,

"t To excuse a killing on the ground of self defense
upon & sudden affray the killing must have been believed on
reasonable grounds by the person doing the killing to be
necessary to save his life *##* or to prevent great bodily
harm to himself **%, The danger must be believed on reason=-
able grounds to be imminent, and no necessity will exist
until the person, *** has retreated as far as he safely cant
(MCH 1928, par 148, p 163). -

"The accused admitted on the stand that he was not apprehen-
sive of bodily harm for he was not afraid of the knife and that he
was motivated in striking the deceased by anger rather than by
fear. Furthermore, the accused did not attempt %o retreat from
the fray at any time,

"Consequently it is clear that the accused could not avail
himself of the dootrine of salf-defense."

In the instant ocase the accused?s testimony demonstrates that he can
not avail himself of the dootrine of self-defense. The evidence wholly
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fails to show that the asccused had reasonable grounds to believe that his
life was in danger. It also fails to show that it was necessary for the
gocused to kill the deceased in order to protect his own life. Neithsr did
the aocused retreat from the affray at any time nor make eny effort to
avoid the oconfliot with the deceased. On the contrary the evidence does
show that the acoused was the aggressor in the affray and that the de~
ceased met his death through the vicious and brutal acts of the accused,
which acts continued until he was forcibly restrained by his companion,
Angress Brown. From the evidence, the court was legitimately justified
in concluding that the accused commenced and persisted in his attack upon
the deceased with the specifio intent to kill.

7. The record shows that the accused was 20 years and eight months
of age at the time of the offenses. He enlisted in the Regular Army on
3 May 1948 for three years.

8. The court was legally constituted and had Jjurisdiction over the
person and of the offenses. No errors injuriously affeocting the substan=
tial rights of the aocused were committed during the triale The Board of
Review is of the opinion that the record of trial is legally sufficient %o
support the findings of guilty and the sentence and to warrant confirma=-
tion thereof. A sentence to death or imprisomment for life is mandatory
upon oonviction of premeditated murder in violation of Article of War 92,

(Mé,:mgé%g 3 , JeAdG.C.

s JeAuGeCo

’J.A.G.c.
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DEPARTHENT OF THE ARMY

Office of The Judge Advocate Generul
CH 339357

THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

In the foregoing case of FPrivate Jerry L.i Wright,
RA 15260037, £60th Quartermaster Supply Company, upon
the concurrence of The Judge Advocate General, the
sentence is confirmed and -vill be carried into execution.
A United States Penitentiary is designated as the.place

of confinement.

Cs Be Mickelwait, Brig Gen, JAGC

(o, b=y A

T« L Baruaugh, Jre, Brig Gen, JAGC
Cheirman

8 March 1950

I concur in the foregoing action.

E. M. BRAWON
Major General, USA
( GCMO 20, March 23, 1950). The Judge Advocats General

L4t Wik 2950



DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
WASHINGTON 25, D.C.

CSJAGK - CM 339424

UNITED STATES

First lLieubenant RICHARD H.
ELLIOT, 0-1638210, Headquarters,
6003 Aree Service Unit, Fort
Ord, California.

1.

Ve

FORT ORD, CALIFORNIA

Trial by G.C.M., convened at Fort Ord,
California, 22 November 1948. Dise
missal and total forfeitures after
promulgation.

OPINION of the BOARD OF REVIEW
Mo AFEE, BRACK and CURRIER

Officers of The Judge Advoocate General's Corps

The record of trial in the case of the officer named above has

been examined by the Board of Review and the DBoard submits this, its
opinion, to the Judicial Council and The Judge Advocate  General.

2. The accused was tried upon the following charge and speciﬁc;a.-

tions:

CHARGE: Violation of the 96th Article of War.

Specification 1t In that First lisutenant Richard H., Elliot,

Beadquarters 6003 Area Service Unit, Fort Ord, Californie,
did, at Las Vegas, Nevada, on or about 4 June 1948, wrong-
fully, unlewfully, and bigamously marry Mary lee Ward,
neving at the time of his said marrisge to llary lee Werd,
e lawful wife then livirg, to wit: Flyllis Ellist,

Specification 21 In that First Lieutenant Richard H, Elliot,

***, being indebted to the Home 0il Company, Riverside,
California, in the sum of Thirty-one dollars and forty-eight
cents ($31.48), which amount becems due and payeble on or
about 10 November 1948, did, at Riverside, California, from
10 November 1948 to 13 July 1949, dishonorably fail and neg-
lect to pay said debt.

Specification 3: In that First Lieutensrt Richard H. Elliot,

**%, having on or about <7 September 1048, teccms irdsbted

to the Federal Services Finance Corporation, Long Beech,
California, in the sum of Six Humdred Dollers ({600.00)

for cash received, promised in writing to said Federal Services

71


http:Dolle.rs

ad

0NJ

Finanoce Corporation that he would on or about 5 November
1948, 5 December 1948, 5 March 1949, and 5 May 1949, pay
on such indebtedness the sum of Fifty-three Dollars and
Seventy-five cents (§63.75) did, at Long Beach, Californis,
on or sbout 5 November 1948, 5 December 1948, 5 March 1949,
and 5 May 1949, wrongfully and dishonorably fail to keep
seid promise.

Specification 4t In that First Lieutenant Richard H. Elliot,
%%, having on or about 26 May 1949, become indebted to the
Georgie Railroad Bank and Trust Company, Auguste, Georgia,
in the sum of Five Hundred Seventeen Dollars and fifty cents
($517.50) for cash received, promised in writing to said
Georgia Railroad Bank and Trust Company, that he would, on
or about 1 July 1949 and on or about 1 August 1949, pay on
such indebtedness the sum of One Humndred Dollars ($100,00)
did, at Augusta, Georgia, on or about 1 July 1949 and on
or about 1 August 1949, wrongfully and dishonorably fail to
keep said promlse.

Le pleaded not guilty to and wes found guilty of the charge and all specifica-
tions. No evidence of any previous conviction was introduced. He was sen-
tenced to be dismissed the service and to forfeit all pay and allowances to
become due after the date of the order directing execution of the sentence.
The reviewing authority approved the sentence and forwarded the record of
trial for action under Article of War 48,

3. LEvidenoe for the Prosecution

The accused is in the military service and assigned for duty with
the G-4 Section, Headquarters, Fourth Infantry Division, Fort Ord,
Californie (R 9,10).

Mrs. Phyllis Caillouette of San Francisco, California, testified that'
her meiden neme was Phyllis Marie Siert. On 18 September 1941 she married
the accused at Papillion, Nebraska. She was divorced fram the acoused on
21 April 1949 in San Francisco, California. She remasrried on 29 July 1949
(R 10-16,40,41,43).

Prosecution Exhibit No. 1 was introduced into evidence without objec-
tion by the defense. This document is a duly certified and authenticated
copy of a marriage license and certificate of marriage between the accused
and Phyllis Siert on 18 September 1941, as recorded in the official records
of Sarpy County, Hebraska (R 14, Pros Ex 4).

In 1948 Phyllis Elliot began an esotion for divoroe against the acoused
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in the Superior Court of the State of Califormis, sitting in end for the
City and County of Sen Francisco, and on 8 April 1948 she obtained an
®Interlocutory Judgment of Divorce." A copy of this judgment was received
in evidence without objection as Prosecution Exhibit No. 2 after its au-
thenticity was esteblished by stipulation. This judgment recites in per-
tinent part:

"This ceuse ceame on regularly for trlal on the 8th day of
April 1948, upon plaintiff's compleint taken as oonfessed by the
defendant, whose default for not answering, after having been
regulerly served with summons, has been duly entered, and upon
the proof taken it eppears, end the Court finds, that all the
allegations of the complaint are true end are sustained by evi=-
dence free from all legal exceptions, and from which the Court
f£inds and determines that a divoree ought to be granted upon
the ground of defendant's willful neglect,

“Wherefore, it is hereby CRDERED, ADJUDGED AND DECREED that
plaintiff is entitled to a’'divorce from defendant and that, upon
the expiration of one year from the entry of this judgment a
final judgment be entered herein granting said divorce and
restoring said parties to the status of single persons.”

Thereafter on 21 April 1949 Phyllis Elliot applied to the court for
and obtained a "Final Judgment of Divorce" from the accuseds A copy of
this judgment was received in evidence without objection as Prosecution
Exhibit No. 3 after its authenticity had been establishsd by stipulation.
This judgment reads in pertinent part:

"The motion of the Pleintiff for final judgment came on
for hearing on this 21 day of April 1949, upon all the files,
papers, proceedings and records in the above entitled action,
from which it appeers, and ths Court finds, that an interlocutory
Judgmany of divorece was, on tlv 3th dey of 4Arril 1948, ettored 3in
sald cause in Judgment Book 7€39, at page l; that mo wolicn for =2
new trial has been made and no appeal has been taken;

"Wherefore it is hereby ORDERED, ADJUDGED AND DECREED that
e divoroe be, and it hereby is, granted and that the marriage
between the above named pleintiff and defendant be, and the same
is, hereby dissolved, and the said parties are restored to the
status of single persons,®

Mary Ise Ward becems acquainted with the accused when he was stationed
al Msxroh Field, California. On 4 Jure 1948 Mary Leo Ward snd the accused
were narried at Las Vegas, Nevada. Following ths rorricge thoy rstornad
to California axd lived togetler &5 men and wife until sbout the leth
of November 1948, at which time the accused went to Georgia (R 19-21).
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Prosecution Exhibit No. 4 was introduced into evidence without obJjeo=
tion., This document is & duly oertified and authenticated copy of a oerw=
tificate of marriage between the aoccused and Mary lee Ward, dated 4 June
1948, as recorded in the official records of Clark County, Nevada (R 20,
Pros Ex 4).

Specification 2

The accused was & "oredit card holder" with the Home Oil Company from
20 April 1948 to 30 September 1948. Between 6 August 1948 and 30 September
1948 verious purchases of gesoline and oil and a light bulb were made by
the accused and "M, L. Werd®.and charged to the acoused's account with the
Home Oil Compeny. By reason of these purohases the socused was indebted
to the Home 0il Company in the sum of $31.48 on 30 September 1948. Mary
lee Ward idemtified the various "receipts signed at the time of purchase
on the Credit Card® and they were introduced as Proseoution Exhibits 5a
through 5h, inclusive, without objection by the defense. She identified
the aocused's signature on soms of these receipts and testified that she
signed the other receipts with the accused's consent and at a time she be-
lieved herself to be the acoused's wife. She signed "M. L. Ward™ on these
occasions because -

T had applied for work as a dental assistant, and the man
for whom I was working didn't approve of married women, and the
person who helped me obtain the position did not know I was
married. My social security card had never hed that change.®
(R 22-27, Pros Exs 5a through 5h).

W. L. Swendler, assistant manager of the Home 0Oil Compeny, testified
by deposition that on 30 September 1948 the accused wes indebted to the
Home Oil Company in the sum of $31.48 and that this account became due
and payable on 10 November 1948. Begimning in November of 1948 monthly
statements were dispatched to the accused for several months; that special
notices were sent to the acoused on 25 January 1949, 10 February 1949, 20
February 1949, 25 February 1949, and that letters were written on 17 March
1949 and 3 May 1949 in an effort to collect the amount due and owing., In
response to the demands for payment the Home 0il Company received a tele-
gream from the aocused dated 20 lMay 1949 wherein the accused stated that
he would pay the account on 1 June 1949. Payment was not received on 1
June 1949 and the aociused's account with the Home 0il Company remalned
unpaid until ebout 3’ October 1949 when a Western Unlon Money Order was re=-
ceived from the aoccused (R 28, Pros BEx 6).

Specifiocation 3

It was stipulated that Prosecution Exhibit No. 7 is the deposition
of D. D. Kaiser, manager of the Federal Services Finance Corporation of
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Long Beash, California, with one inclosure attached, and that this in-
closure is a photostatio sopy of the original note signed by the accused
on 27 September 1948 at the Office of Federal Services Finance Corpora-
tion. In his deposition Mr. Kaiser testified that om 27 September 1948
the aococused borrowed $600 from the Federal Services Finance Corporation,
at whioh time he exeouted and delivered a promissory note to the corpora-
tion dated 27 September 1948, which note was indorsed by Captain Don E.
Johnson and First Lieutenant Ulmont U. Beville, Jr. in the sum of $600.00
payable in monthly installments of $53.75 beginning on 5 November 1948,
He further testified that the accused did not make the payments whioh
became due on 5 November and 6 December 1948 when they became due, and
thereafter the following ocourredt:

"ELEVENTH INTERROGATORY: Did the dooument signed by Lt.
Elliot require Lt. Elliot to make payments to yowr sorporation
for the dates as follows: 5 November 1948, 5 December 1948,

6 March 1949, and 5 May 194972

"ANSWER: Yes.

“TWELTH INTERROGATORY: How much were the payments that Lt.
Elliot promise to pay?
"ANSWER: $53.75

WTHIRTEENTH INTERROGATORY: Did Lt. Elliot pay to the Federal
Service Finance Corpn the payments he promised to pay on 5§ November
1948, 5 December 1948, 5 March 1949, and § May 1949 when they were
due?

“.ANSWER‘ No.

"14TH INTERROGATORY: Were any demands made by the Federal
Services Finance Corpn on Lt. Elliot for the payments of & November
1948, 5 December 1948, 5 March 1949, and 5 May 19497

“ANSWER:s Yes.

“15TH INTERROGATORY: Did the Federal Services Firszze Corpn
receive any answers to these demands made for these delinquent
payments ? :

"ANSWERs Yes.

"16TH INTERROGATORY: If the answer to the above interrogatory
was 'Yes', will you explain fully what response was received by
your offioce in reply to yowr demands made on Lt. Elliot for these
delinquent payments?

"ANSWER: We received a series of post-dated checks starting
4 January 1949 for the paymenss.

“17TH INTERROGATORY: Mr. Kaiser would give a brief resume as
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to facts relative to the four asbovementioned delinquent installments?
“ANSWER: The installments started 5 November 1948 and mnothing
was received on the account until the first ocheock was deposited on
4 January 1949, That took care of ths November installment. The
next oredit was on the 4th of February 1949 whioh took ocare of the
December installment. The March check was returned unpaid by the
benk and was re-deposited on the 31st of March and again returned
on the 12th of March. The check deposited on 4 April 1949 was not
returned by the bank. That took care of the January payment. The
check deposjted on the 4th of Mey was returned by the bank. We also
deposited/on 4 June 1949 which was also returned by the bank. And
on 13th June 1949 we received $75.00 from Lt. Elliot whioch was
oredited to the account,.

“18TH INTERROGATCRY: Has Capt. Don E. Johnson, serial No.
0~1283781, end First Lt. Ulmont U. Reville, Jr. USAF AO 833261, the
co=signers of the instrument guaranteeing the payment of the in-
debtedness contracted by Lt. Elliot with your corporation, ever had
demands made on them by your corporation for payment of these
delinquent installments? '

"ANSWER: Yes.

"FIRST CROSS INTERROGATORY: What is the present status of
Lt Elliot's accowmt?
YANSWER: Paid in full.

"2ND CROSS INTERROGATORY: Om 15 Februéry 1949 were the payments
due on 5 November, and 5 December 1948 still outstanding?

“ANSWER: No. They were paid by the 15th of February 1949.

"3RD CROSS INTERROGATORY: When were the two above mentioned
installments paid?
"ANSWER: The- November payment was paid on the 4th of January

and the December payment was paid on the 4th of February.®
(R 31, Pros Ex 7).

The deposition of First lieutenant Ulmont U, Beville, Jr. was read
into evidence as Prosecution Exhibit No. 8 without objeotion. In his
deposition Lieutenant Beville identified the note to the Federal Services
Finance Corporation executed by the accused, indorsed by Captain Johnson
and himself, end stated that he indorsed the note upon the ™urgent request
of Lt Elliot." At the time the note was signed lieutenant Elliot stated
that "he would pay back this loan as required by the Federal Services
Finange Corporation. He also assured me that it would be paild promptly."

On 21 July 1949 he (Iieutenant Beville) paid §56.00 on this note (R 32,
Pros Ex 8). '
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Specification 4

The deposition of Felton Dunaway, Assistant Vice President of the
Georgia Railroad Bank and Trust Company, Augusta, Georgia, was received
in evidence without objeotion. In this deposition dated 3 November 1949
Mr. Dunawsy testified that on 26 May 1949 the acoused borrowed $500 from
the Georgia Railroad Bank and Trust Company, at which time he exeocuted
and delivered to the bank a promissory note dated 26 May 1949 and indorsed
by lieutenant Jolm E. Schrengohst and Liseutenant Robert Machado, in the
sum of $517.50 payable in six monthly installments of $86.,25 each. At
the time the note was executed the accused also signed and exhibited to
the bank a "Class E Allotment™ form whereby he authorized the proper
finance officers of the ¥°§§ send the sum of §100,00 eéach month from
his pay to the Georgia and Trust Company. The bank was to receive
and credit this sum to the accused's checking account, and thereafter the
bank was to charge his acocount each month with $86.25 and oredit this
amount as a payment on the notes The accused did not make any payments
to the benk, and at the time the deposition was taken (3 Nov 1949) the
note was five months in arrears (R 34,35; Pros Ex 10).

The deposition of First Lieutenant Johm E. Schrengohst was received
in evidence without objection, after it was stipulated that inclosure
No. 1 to the deposition is a photograph of the accused and that inclosure
No. 2 is a photostatic copy of the original note signed by the accused at
the Georgia Railroad Bank ‘and Trust Company on26 May 1949. In his deposi-
tion Lieutenant Schrengohst testified that he indorsed the original of
the note attached to the deposition, and referred to as inclosure No. 2,
at the request of the accused and that he acoompanied the accused "to the
Georgia Railroad Bank and sew him receive the $500,00 from the bank on the
note." ILieutenant Schrengohst in his deposition also stated:

“Fourteenth interrogatory: Did Lieutenant Elliot state
to you how he intended to repasy this loan which you signed as oco=
signer? :
“Answers Yes sir, around $80.00 per month

"Fifteenth interrogatory: Did lLieutenant Elliot offer for
your scrutiny any evidence which supported his statement as to
how the loan would be repaid?

“Answer:s Yes he showed me the note and en allotment form
he had made out.

"Sixteenth interrogatorys If the answer to the above ine
terrogatory is 'Yes,' will you describe, as best you can recall,
what he showed to you as evidence supporting his statement re=
garding the method of repayment of this loan?

"Answer: Allotment form.™
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Inclosure No. 2 to this deposition shows a promissory note dated 26
May 1949, payable to the order of Georgia Railroad Bank and Trust Company,
Augusta, Georgia, in the sum of YIve hundred seven and 50/100 Dollars™
in six installments of §$86.25 each, the first installment being payable
ons month after the date of the note and the remaining installments
being payable, respeotively, on the seme day of each consecutive mouth
thereafter, It is signed “Richard H. Elliot lst Lt 01638210" and indorsed
by John E. Sohrengohst and Robert Machado (R 33, Pros Ex 9).

It was stipulated that Prosecution Exhibit No. 11 is the deposition
of Lieutenant Colonel Frederick W. Reese, Finanoe Department, Class E
Allotment Division, Army Finance Center, Office of the Chief of Finance,
Building 205, St. Louis 20, Missouri. This deposition was received in
evidenoce over the defense's objection that it was not relevant to the
case. In his deposition Colonel Reese testified his office maintained
files on each individual in the Army who has a Class E allotment in effect..
He further testified: :

"Fifth interrogatorys Again referring to the file of First
Lieutenant Richard H., Elliot, do you have on file an applica~
tion for a Class E Allotment in the amount of $100 per month
commencing with the month of Juns, 1949, payable to the credit
of Richard H. Elliot at the Georgia Railroad Bank and Trust
Company, Augusta, Georgia, which application is dated 24 May
194972

"inswer:s There is no record. Lieutenant Elliot's file
indicates that no such allotment was ever received and no suoh
allotment was ever paid.

"Sixth interrogatorys Do your records indicate that. First
Iieutonant Richard H. Elliot has in effect at this time a $100
.Class E Allotment payable to his oredit at the Georgia Railroad
Bank and Trust Company, Augusta, Georgia?

“"Answer: There is no record of any such allotment being
in effect for Lieutenant Richard H. Elliot.

4

“Seventh interrogatorys Do your files indicate that First
Lieutenant Richard H. Elliot had a Class E Allotment in the
amount of $100, as desoribed in the previous interrogatory,
in effeot at any time during the year of 19497

"mnswers No, sir.

"Bighth interrogatorys If First Lieutenant Richard H.
Elliot had in effect at any time during 1949 a Class E Allot-
ment in the emount of $100 payable to his credit at the Georgia
Railroad Bank and Trust Compeny, Augusta, Georgia, would your
records reflect that? If so, please explain in what manner
they would reflect this allotment.
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“snswer: Yes, they would reflect any allotment that was in
effect. Class B authorizations arriving in the Division are con-
trolled by letters of transmittal from the field. These allot-
ments are then processed through our Accounts Control Branoh
where detailed records are kept on any allotment ourrently belng
paid. After an allotment has been put into effect, copies of .
vouchers are maintained which indicate in detail the allotter,
allottee, amount and check number of each payment. These records
do not indicate that any such allotment wes in effect during 1949
or any other time for the account of Richard H. Elliot."* (R 37,
Pros Ex 11).

Major Roy C. Johnston, Finance end Disbursing Officer at Fort Ord,
California, was the custodian of the "officers financial records" at
Fort Ord. These records include the financial records of the accused.
These records show that the accused has in effect a Class E allotment
in the sum of $55 and a Class N allotment for National Service Life
Insurance. He has no record of any allotment by the accused to the Georgla
Railroad Bank and Trust Company (R 38-40).

It was stipulated that the Class E allotment of §55 was to a minor
"child of the accused (R 41).

4, TFor the Defense

The accused was warned of his rights as a witness ard elected to.tes~
tify in his own behalf. He stated that he was first married on 18 September
1941 to "Phyllis." 1In November of 1945 he was sent to Korea and at this
time his wife was not permitted to accompany him. In September of 1946
he recelved a letter stuting that his wife had left homs. The Red Cross
located his wife in San Francisco, at which time he obtained emergency
leave and returned to the States., His domestic troubles were “patohed
up" and he returned to Kores with an understanding that his wife would
join him in Kores. Yhen her orders were "all set" she deocided not to go
to Korea. He returned from Koree in December of 1947, at which time they
decided that "a divorce was the only thing." In January of 1948 his wife
applied to the California courts for a divorce on the grounds of cruelty
but the divorce was not granted. She then filed a petition for e divoroce
alleging non-support and an interlocutory decree was entered on 8 April
_1948. The decree was to become final on 8 April 1949. He met Mary lee
Ward at Maroh Field in the latter part of February 1948, end they began
"keeping company." He married Mary Lee Ward in Las Vegas, Nevada, on 4
June 1948, After their marriasge they returned to Californie where they
resiced as man and wife. He also stated:

"Q. Did you know at the time you married that your
decree was not final?

08237 O—50——T 9
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“A, I knew it was mot final in the State of California
but I was under the impression it was okeh outside of the state.

* x *

“Q, Did Mrs. Ward know of the fact you had been married?

“A‘ Yes, Sil‘o

: "Q. Did she know you had an interlocutory decree at that time?
"A. Yes, sir.

* * *

"Q. Now, Lieutenant, I want to get yowr testimony concerning
your marriege and divorce straights I understood you to say you
understood your divorce was not final in the State of California
until April of 1949, is that right?

“A. Yes, sir.

“Q. But you were under the impression that was just for the
State of California?
“A. Yes, sir.

"Q. So you went to Reno, or some place in Nevada, and you and
Miss Ward were married?
“A. Yes, sir." (R 50,51,54,55).

He haed ean account with the Home 0Oil Company end about 28 September 1948
he paid what he thought was the full amount due on this account. He had
made purchases in September and it was not umtil the early part of May or
Juns of 1949 that he received notice that there was a balance due the
company. In the early part of October 1948 he had been transferred from
March Field. The Home 0Oil Company was paid in full in August of 1949, The
loen made by the Federal Services Finance Company was paid in full in August
of 1949 and the loan made by the Georgia Railroad Bank and Trust Company
wes paid about the middle of November 1949. The delay in paying these ob=-
ligations was "just the press of other debts, sir." The other debts were
personal obligations, one other finance company and one bank. All of his
debts are mow paid in full (R 47-58). '

Wilber E. Dowell, Chief Warrant Officer, Headquarters Fourth Infantry
Division, is the custodian of the officers' 201 files. These files show
that the acoused has paid the Home 0il Company his indebtedness of $31.48.
The accused's indebtedness to the Federal Services Finance Company has been
peld in full and a receipt for such payment has been received. On 18
November 1549 he wired the Georgia Railroad Bank and Trust Compeny the
money to pay the accused's indebtedness to them, but as yet he has not re-
ceived a receipt from the bank acknowledging payment. The accused's funds
were used to pay these obligations (R 60,61).

10



Mery lee Ward was called as a witness for the defense and stated that
at the time she married the accused she knew that he had been married.
She did not kmow the "type" of his divorce decree but she belleved that
he was free to marry. She ocould not give any definite reason why t
marriage occurred in Neveda (R 61,62 ). :

5. Discussion

Specification 1 of the Charge

This speoifioa’cion alleges the offense of bigamy in violation of Article
of War 96.

“Bigemy is willfully and knowingly contracting a second
marriage where the contracting party kmows the first marriage
is still subsisting® (CM 258630, Reynolds, 5 BR (ETO) 259,263 ).

This offense has long been recognized as a violation of Article of Wer 96.
The essential elements of the offense aret

(1) A valid marriage entered into by the accused prior
to and undissolved at the time of the second marriage.

(2) Scrvival of the first spouse, to the knowledge of
the aoccused, '

(3) A subsequent marriage to a different spouse. (CM 326147,
Nagle, 75 BR 159,173,174).

The marriage of accused to Phyllis Marie Siert on 18 September 1941
was established by the duly suthenticated copy of the marriage license
end marriage certificate of Phyllis Marie Siert and the acoused as re-
flected by the official records of Sarpy County, Nebraska; the testimony
of Phyllis Caillouette (Elliot) and the Jjudicial admissions of the accused.
Phyllis Elliot began divorce proceedings egainst the accused in the Superior
Court of the State of California early in 1948. On 8 April 1948 the
California court granted her an "Interlocutory Judgment of Divorce" and
- on 21 April 1949 that cowrt grented her a “Final Judgment of Divorce" from

the accused,

The marriage of the accused to Mary lee Ward at lLas Vegas, Nevada,
on 4 June 1948 was shown by a duly authenticated copy of their marriage
certificate as reflected by the official records of Clark County, Neveda,
the testimony of Mary lee Vierd, and the judicial admissions of the accused.
Phyllis Marie Elliot's testimony established that she was alive at the
time of triel. That the accused knew that Fhyllis Marie Elliot was alive
was shown by his testimony concerning the arrangements for divorce pro-
ceedings and the subsequent court action and judgments as well as his

11
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admission that he knew that at the time of his subsequent marrieage to
Mary Lee Ward the divorce decree was not final.

The accused admitted that at the time of his marriage to Mary lee

Ward he knew that his decree of divorce from Phyllis Elliot was not final

erd steted that he was under the impression that it was “okeh" to marry

. outside the State of California. He did not state how he acquired this

impression nor does it appear that he made any inquiry to determine the
legal effect of his marriage to Mary lee Ward. Under such circumstances

it camnot be concluded that this second marriage of the accused wes entered
into in good faith upon a reasoneble and non-negligent belief that his prior
marriage had ceased to exist and that he was free to remerry (CM 330282,
Dodge, 78 BR 345, 357).

The interlocutory julgment of divorce entered on 8 April 1948 did
not purport to dissolve the marriage between the accused and Phyllis
Elliot. It merely recited that Phyllis Elliot was entitled to a divorce
and that upon the expiration of one year from the date of entry of the
judgment a final judgment would be entered grenting a divorce and restoring
the parties to the action to the status of single persons. The final judg-
ment of divorce entered on 21 April 1949 dissolved the marriage between the
accused and Phyllis Elliot and restored them to the status of single persomns,
These judgments were entered pursuant to the California statutes which pro-
vide that in ections for divorce the court must file its decisions and con-
clusions of law as in other cases and when the court determines that a
divorce ought to be granted, an interlocutory judgment must be entered
declering that the party in whose favor the court decides is entitled to a
divorce, and when one year has expired after the entry of such interlocutory
Jjudgment the court mey enter the final judgment granting the divorce, and
such final action shall restore the parties thereto to the status of single
persons, and permit either to marry after the entry thereof (Sections 131,
132, Deering's Civil Code of the State of California, 1949).

In CIM 328250, Lunde, 77 BR 29,34, the Board of Review saids

"Under this charge and specification the accused was found
guilty of the crime of bigemy as that offense is known to military
lew. In military jurisprudence, it is a violation of Article of
War 96, and of Article of War 95 in the case of en officer, for
one wrongfully, that is intentionally and without color of right,
to purport to marry another while a former marriage is still
subsisting and this is so quite without reference to the statu-
tory or other definition of bigamy, if there be such, in the par-
ticular jurisdiction in whioch the aot of marriage deoried took
place (CM 272642, Bailey, 46 BR 343, 347, and cases therein cited)."

By statute, all marriages entered into in Nevada, when either party
thereto has a wife or husband then living, are void (sec 4066, Nevada
Compiled Lews, 1929). The accused?s marriage to Mary Lee Viard on 4 June
1948 was entered into at a time when the accused wes merried to Phyllis
Elliot and it was therefore bigamous.

Specification 2 of the Charge
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In this specification the accused was convicted of dishonorably failing
and neglecting to pay a debt to the Home Oil Company. Mere neglect on the
part of an officer to pay a pecuniary obligation is not a military offense
unless such neglect is characterized by dishonorable conduct suoh as fraud,
deceit, evasion or freudulent design to evade paymont or specific promises
of peyment. The gravamen of the offense lies in the dishonorable character
of his neglect and failure to pay the debt arising from circumstanses which
so characterize it and not from the default (CM 256115, Krouse, 36 BR 229,
2333 ClI 320687, Terrebonne, 70 BR 143, 1483 CM 318398, Doty, 67 BR 281,285;
CH 323108, Rookett, 72 BR 83, 923 CM 325231, Silverio, 74 BR 129,131).

In the instant case the accused was indebted to the Home 0il Company
in the sum of $31.48, which sum was due and payable 10 November 1948. Ths
company sent numerous demands to the accused for payment of this sum and
in response to these demands the accused promised to pay this obligation
on 1 June 1949, Payment was not made on 1 June as promised notwithstanding
the fact that the evidenoce shows that on 26 liay 1949 the accused borrowed
five hundred dollars from the Georgia Railroad Bank and Trust Company. The
long delay in making payment and his broken promise to pay at a time when
he was financially able to meet this obligation combine to show the dis-
honorable failure and neglect of the acoused to pay this obligation as charged.

Specifications 3 and 4 of the Charge

In these specifications the accused was charged with the wrongful and
dishonorable failure to keep his written promises to pay certain promissory
notes executed by him. From the pleading and the evidence it is apparent
that the promises which the accused was charged with dishonorably failing
to keep were the promises contained within the promissory notes signed by
him when he incurred the obligations. «

In CM 220760, Famning, 13 BR 61,69, the Board of Review saids

“"The mere failure of an officer to keep his promise to
pay a debt is not dishonorable unless the promise is made with
a false or deceitful purpose, or unless the failure to pay is
characterized by a fraudulent design to evade payment (Cl 207212,
Thompson; CM 217636, Nichols; sec.453 (14) (15), Dige Ope JuidG.,
1912-1940; winthrop's Military Lav and Precedents (Reprint),
p. 715)." (See also CM 322067, Fears, 71 BR 37,46.)

In CM 320637, Terrebonne, supra, the Board saids

“"The failure of an officer to pay & pecuniary obligation

or Yo keep a promise to do so is not a military offense unless
characterized by dishonoreble conduct, such as deceit or a fraud-
ulent design to evade payment. CI 221833 (1942) (I Bull JAG 22,
CM 240885, Holley, 26 BR 157,162)" (Underscoring supplied.)

It thus appears that the rules applicable to a dishonorable failure
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to pay a debt alre also applicable to a charge of a dishonorable failure'to
keep a promise to pay a debt. :

In the instant case a mere showing that the accused feiled to pay the
notes or any installment thereof when they became due would not establish
that his defeult in his promise to pay, according to the tenor of the notes,
was dishonorable. '

The evidence shows that on 27 September 1948 the accused borrowed
$600 from the Federal Services Finance Corporation, at which time he exe-
cuted and delivered a promissory note to the corporation, payable in
monthly installments beginning on 5 November 1948. It is alleged in Speci-
fication 3 of the charge that he dishonorably failed to keep his promise to
pay the installments of 5§ November 1948, 5 December 1948, 5 March 1949 and §
May 1949, The evidence wholly fails to show deceit or fraudulent design to
evade payment on the part of the accused at the time he incurred this obliga=-

tion. The evidence shows that he did not pay the installments due on 5 November

1948 and 5 December 1948, however, there is nothing to show that on thes¢ oo=
casions the accused was able to make the required payments. When called upon
by his creditor in December of 1948 to mske the payments he did not deny the
obligation or attempt to evade paymenmt. He did execute a series of post-
dated checks to the corporation which they accepted. Two of these checks
were for the past-due installments on the note and others were for install=-
ments which were not yet due. The ohecks issued for the payment of the
past-due installments were paid upon presentation to the drewee bank. Under
these circumstances the Board of Review concludes that the evidence fails to
establish a dishonorable failure to keep his promise to pay the installments
due on 5 November 1948 end 5 December 1948, The only additional evidence in
the record of trial concerning the failure of the accused to pay the install-
ments due on the note on § March 1949 and 5 May 1949 was that the finance
ocompany deposited one of the post-dated checks during March 1949 and that

it was returned from the drawee bank unpaid and that the finance ocompany
deposited another of the post-dated checks on 4 May 1949, whioh cheok was
returned by the bank unpaid. These checks were not in evidence and there

is no testimony to show the dates they bore. There is nothing in the evi-
denoce to show why these checks were returned by the bank. Neither is there
anything in the record to show that the accused was in a financial position
to pay the installments due on § March 1949 and 5 May 1949. Likewise there
is nothing to show that when the finance company accepted the post-dated
cheoks in December of 1948 they agreed to any change in their position in
regard to the installments which were due and payable in the future or that
the post-dated checks were given with an intent to deceive the company or

to evade payment of his obligations as they became due.

In State v. Crawford, 152 S.E. 504, 5053 198 N.C. 522, the Supreme Court
of North Carolina in a discussion relating to poste=dated ohecks saids
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"5 post dated oheck, given for a past due account, is not a
representation, importing criminal liebility if untrue, that the
drswer has funds or credits in the bank sufficient to pay the
same upon presentation.

“Ihe fact that the check is post dated would seem to imply
no more than that on its date the drewer will have or expects to
have funds or credit in the bank sufficient to insure its payment
at that time. 11 RCL 853."

The Board of Review concludes that the evidence does not show that
the accused's feilure to keep his promise to pay the installments due on
5 March and 5 May 1949 to the Federal Services Finance Corporation was
dishonorable.

The record of trial discloses an entirely different state of facts
surrounding the failure of the accused to keep his promise to.pay the ob-
ligation set forth in Specification 4 of the charge.

The record of trial shows that on 26 May 1949 aocused borrowed five
hundred dollars from the Georgia Railroad Bank and Trust Company, at which
time he made and exeouted to the bank a promissory note psyable in six
monthly installments of $86.25 each, the first payment beginning on 26
June 1949. In obtaining this loan the accused prepared end signed a
Class E allotment form whereby he authorized the proper officials of the
Finance Department of the Army to send §100 of his salary each month to
the Georgia Railroad Bank and Trust Company, Augusta, Georgia, and repre-
sented to the bank and the co-signers of the note that this allotment of

_his pay would become effective and that the Army Finance Department would
send this sum to the bank in accordance with the allotment.

The testimony of Lieutenant Colonel Frederick W. Reese, Class B
Allotment Division, Army Finanoe Center, Office of the Chief of Finance,
S%. louis, Missouri, and the testimony of Major R. C. Johnston, Finance
and Disbursing Officer at accused's station at Fort Ord, California, es=-
tablished the faot that according to the official records of their
respective offices which are under their ocontrol, the accused did not
have en allotment in the sum of §100 payable either to his bank account
in the Georgia Railrdad Bank amd Trust Company or to said bank. In effeot,
this testimony proposes to establish a negative faot, i.e., that no record
of an allotment for $100 exists on the accusedts finance records, whioh
records do not appear in evidence. Whether parol testimony is competent
to establish a negative fact as shown by a record without introduction
of that record in evidence depends, primarily, upon whether such record
is a private or public official record (CM 262042, Pepper, 5 BR (ETO)

125, 150; CM 334270, Stricklin, 1 BR JC 141, 157). If the records to
which the foregoing testimony related are prescribed and required by Army
Regulations, which have the force of law, we can conclude that they are
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publio official reocords thereby rendering this testimony ocompetent end
admissible to prove the negative facts stateds In this regard, Army Regu-
lations 35-5520, 4 June 1947, as modified by Changes No. 2, 20 April 1948,
provide in part as followss

“SECTION I
GENERAL PROVISIONS

“l. Statutory provisions. = a. General. - The Secretary
of War is authorized to permit offioers %#*, to make allotments
from their pay, under such regulastions as he may prescribe, for
the support of their families or relatives or for such other
purposes, which in his discretion warrant such action. »==,

(See sec. 16, act 2 March 1899 (30 Stat 981), as amended by

ect 6 October 1917 (40 Stat. 385) and act 16 May 1938 (62 Stat.

354; 10 U.S.C. 894; M,L. 1939, seocs 1450, 1619).

* * *

"2. Definitions. - &. Allotment. - The word *allotment' as
used herein refers to a defimite portion of the pay snd allowance
of a person in the military service, #*s#%, which is authorized to
be paid to an asllottee in a manner prescribed by the Seoretary
of the Army. .

"b. Class B allotment. = An sllotment made to an individual,
a fiduciary, a banking institution or a commercial life insurer,
or to other eligible allottees set forth in paragraph 5 is desig-
nated as a 'Class E' allotment,

* * *

"f. Allotter.- The 'allotter! is the person from whose pay

the allotment is made, #i%, :

“g. Allottee., = The 'allottee' is the person or institution
to whom the allotment is made payable.

* * -

“i. Disbursing officer. = The term 'disbursing offiocer® as
used herein refers to all acocountable disbursing officers within
the continental limits of the United States and Alaska, and to
suoh other disbwrsing officers overseas who are or have been
designated by theater cammanders for processing end forwarding
allotment forms to the appropriate allotment office.

* * *

“8. Allotment offices. - e. Active duty persommel.

(1) Class E allotments. = Class E allotments are processed
by the Class E Allotment Division, Army Finance Center,
OCF, Building 205, St. louis 20, Missouri.

* * .

»
"SECTION VI
TRANSMITTAL AND CONTROL OF ALLOTMENT FCRMS
“29. Action by officers and others who certify their own
DPay vouchsrs. = Officers and others who certify their own pay
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vouchers will subtmit completed WD AGO Form 141 through their umit
personnel officers, or direct to disbursing officers who settle
their monthly pay eccounts. They will NOT transmit these forms
direct to the allotment division. Officers and others who ocertify
their own pay vouchers will be held peouniarily responsible that
allotment deductions are properly stated on their pay wouohers.
“30. Action by certifying officer. - a. General responsibilities.-
The certifying officer is direotly responsible for =
* * *
(2) Entry of all authorizations, reauthorizations, and
discontinuences on numbered letters of transmittal.
(3) Entry of all authorizations, reauthorizations, and
discontinuances in allotters' aservice records.
(4) BEntry of all allotment deductions on proper pay rolls.
* * :
(6) Transmittel of class E sllotment forms to disbursing
officer in sufficient time to permit disbursing officer
to take necessary action and transmit to Class E
Allotment Division before 10th of month in which allot-
ment is to become effective. See paragraph 17a.

He will be held pecuniarily responsible for omissions from pay records
of any deductions that should be entered thereon, and will be called
upon to meke restitution of any deductions so omitted.

"b. Transmittal of allotment forms. - Allotment forms will
be trensmitted promptly after preparation to the disbursing officer
normally peying the allotters or, where necessary or where more
expeditious, to any convenient disbursing officer. In every case,
forms will be transmitted direct from the preparing certifying
officer to the disbursing officer. They will not be transferred
from one certifying officer to another. The signed original of
the allotment form will be forwarded to the disbursing officer with
the original and one copy of a numbered letter of transmittal,
Transmittal letter for Allotment Forms (WD AGO Form R-5353), one
copy being retained by the certifying officer. Form R-5353 (see
fig. 2) is authorized to be reproduced locally on 8 by 10i-inch
Paper by spirit or mimeograph duplicating process. The number,
title, and date will appear on all reproductions of the form. A
separate letter of transmittal will be prepared for class B allot-
ments; Class D and N allotments will be combined on the same letter
of transmittal. Authorizations, reauthorizations, and discontinuances
will be listed on the same letter of transmittal, listing on the
numbered lines of the letter the allotters' names and serial numbers.
It is not necessary to group the names of the allotters by type of
action desired, or to arrange names in alphabetical or other order.
However, allotment forms attached to letters of transmittal will be
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‘arranged in the seme order as the names of the allotters are
listed on the letters. In order to avoid loss of doouments and
to deteot delay in transmission, letters of transmittal will be
consecutively numbered in the spece provided in the upper left
corner of the letter. .

“,, Records. = The certifying officer will make prope
ertries of esoh allotment authorization, reauthorization, or dis=
continuance in the allotter's servioce record in accordance with
the provisions of TM 12-230A. Copies of allotment forms will
NOT be filed in the service record. The certifying officer will
retain a file of letters of transmittal for such administrative
purposes as may be necessarye. :

» * *

“31. Action by disbursing officer. - See TM 14-501 and TM 14-502.

“32. Action by allotment division. - &« Control of transmittal
letters received. = The allotment division will keep a record of
8ll trensmittal letters received and, when it is noted that the numbers
of transmittal letters do not run consecutively, a notice will be
sent to the disbursing officer notifying him of the mumber or numbers
of ths transmittal letters not of record in the allotment office."

In view of the mandetory duty imposed upon responsible officers to
maintain prescribed records of allotments as thus authorized by statute
and Army Regulations, we may and do conclude that the testimony of these
witnesses was competent and admissible to establish the fact that this
acoused's finance records showed no allotment for $100 in effect at the
time in question pursuant to the following applicable rule of evidences

“Where the fact to be proved is not one as to the existence
of which the law declares the record to be the sole and con=-
clusive evidence, it is generally held that if the record does
not contain evidence of the i'act, parol evidence otherwise com=
petent is admissible, especially when to exolude such evidence
would prejudice the rights of innocent persons or ensble a
public officer to take advantage of his own defanlt.

"Where it is sought to prove a negative, that is, that
facts . or doouments do not appear of record, or that as to cer=
tein asts or proceedings the record is silent, perol evidence
is admissible as primary proof; the record is not higher evidenoce,

"Thet doouments or faots do not appear of record may be
proved by the sworn testimony of the person who is legal cus-
todian of the record, or, it is usuelly considered, by that of
axy other competent person. (22 C.J., secs. 1281-~1283, pp.
1005,1006. Also 32 C.d.S., sec. 807s, p. 726)." (CM 262042, Pepper, supra.)

The acoused testified that deley in paying his obligations was “just
the press of other debts." The Class E allotment form displayed by the
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accused at the time he contracted this obligation did not reach the proper
of ficials of the Army notwithstanding the accused's agreement with the

bank that such allotment would become effective. Neither did the accused
make the payments on this note as they became due. Under the circumstances
the court was warranted in concluding that the acoused deliberately failed
to file the Class B allotment form'with the proper Army officials and that

at the time he contracted the indebtedness to the Georgia Railroad Bank

ard Trust Company he did not intend to carry out his agreement concerning the
allotment of his pay. This indebtedness was therefore oonceived in misrepre-
sentation and deceit and the failwre of the accused to pay the installments
when due was a dishonorable failure to keep his promise to meke such pay-
ments.

It is noted that Specification 4 of the charge alleges that the accused
promised in writing that on or about 1 July 1949 and on or about 1 August
1949 he would pay $100.00 on the indebtedness to the Georgia Railroad Bank
and Trust Company. The note which he executed provided for six payments ,
of $86.25 each beginning on 26 June 1949. The accused also agreed to cause
the Army Finance Department to forward $100.00 per month from the accused's
salary to the bank, which payment would begin on or about the first of each
month beginming on 1 July 1945. Only $86.25 of this $100 was to be applied
to the indebtedness due the bank. Accordingly the Board of Review is of
the opinion that the evidenoce is legally sufficient to support only so much
of the finding of guilty of Specification 4 of the charge which finds that
the acoused on 26 May 1949 being indebted to the Georgia Railroad Bank and ,
Trust Company in the sum of $517.50 (The note attached to Prosecution Exhibit
No. 9 recites a promise to pay $507.50 in 6 installments of $86.25 each, :
$86425 x 6 = $517.50.) for cash received, and having promised in writing
to said bank that he would on or about 1 July 1949 and on or about 1 August
1949 pay on said indebtedness the sum of $86.,25, did at Augusta, Georgia,
on or about 1 July 1949 and on or ebout 1 August 1949 dishonorably fail to
keep said promise.

. 6+ Department of the Army records show that the accused is <8 years
of age. He is a high school graduate. He enlisted in the Regular Army
on 22 July 1940 and was discharged on 30 November 1942 to accept a com-
mission as a second lieutenant, AUS. On 12 March 1945 he was promotsd to
first lieutenamt. He served overseas in Alaska and the Aleutian Islands
and is entitled to wear the American Defense Ribbon and the Asiatic Pacific
Ribbon. His efficiency reports for the period of 1 July 1944 to 30 June
1947 show one "Very Satisfactory" and three “Excellent.® His overall
effiociency ratings for the period 1 July 1947 to 12 November 1947 is 103,
and for the period 1 March 1948 to 30 April 1948 is 061.

7. The ocourt was legally constituted and had jurisdiotion over the
accused and of the offenses. No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial. Th~ Board of
Review is of the opinion that the record of trial is legally sufficient to
Support the findings of guilty of Specifications 1 and 2 of the charge,
legally sufficient to support only so much of the findings of gullty of
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Specification 4 of the charge as finds that the accused on 26 May 1949
being indebted to the Georgia Railroad Bank and Trust Compeny of Augusta,
Georgla, in the sum of $517.50 for oash received, and having promised in
writing to said bank that he would on or about 1 July 1949 and on or about
1 August 1949 pay on said indebtedmess the sum of §86.,25, did at Augusta,
Georgia, on or about 1 July 1549 and 1 August 1949, dishonorably fail to
keep said promise, and legally insufficient to support the finding of
guilty of Specification 3 of the charge, and legally sufficient to support
the findings of guilty of the charge and the sentence and to warrant con=
firmation of the sentence. Dismissal is authorized upon conviction of

an officer of a violation of Article of War 96. ’

ENe , JeA.G.C.

s JelAeGeCo

( 7%%}( @AAMQA, s JehaGeCo
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DEPARTLIENT OF THE ARMY

Office of The Judge Advocate General
cu 339k2l ude

THE JUDICIAL COUNCIL
Harbaugh, Brown, and MMickelwait
Officers of The Judge Advocate General's Corps

In the foregoing case of First Lieutenant Richard
H., Elliot, 0-1638210, Headquarters, 6003 Area Service Unit,
Fort Ord, California, upon the Eoncurrence of The Judge
Advocate General the finding of guilty of Specification 3
of the Charge is disapproved. Only so much of the finding
of guilty of Specification 4 of the Charge is approved as
finds that the accused, being indebted to the creditor
alleged, at the time, place, and in the amount alleged,
and having promised in writing to the alleged creditor that
he would pay on the said indebtedness the sum of £86.25 on
each of the dates alleged, did, on or about 1 July 1949 and
1 Avgust 1949, dishonorably fail to keep said promise., The

sentence is gonfirmed and'will be carried into execution.

obert W, Browm, Brig Gen, JAGC C. B. Mickelwait, Brig Gen, JAGC

1/ February 1950

I concur in the foregoi action.
going

( 6CMO 9, Feb 28y 1950),

E. 1. NNON
- Major General, USA

The Judge Advocate General
/J—MJV
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C.

CSJAGN=CM 335452

UNITED STATES UNITED STATES ARMY FORCES ANTILLES

)

)
Ve ) Trial by G. C. M., convened at

) Fort Buchanan, Puerto Rico, 17

Private First Class ) November 1949. Bad conduct
DOLORES CRESPO (RA ) discharge, total forfeitures
10404273), Headquarters ) after promulgation and confine-
and Headquarters Company, ) ment for six (6) months. De-
65th Infantry Regiment, ) tention and Rehabilitation
Losey Field, Puerto Rico. ) Center.

HOLDING by the, BOARD OF REVIEW
YOUNG, CORDES and TAYLOR
Officers of the Judge Advocate Gensralts Corps

1. The Board of Review has examined the record of trial in the
case of the soldier named above and submits this, 1ts holding, to The
Judge Advocate General, under the provisions of Article of War 50e.

2. The accused was tried upon the following Charge and Speci-
fications:

CHARGE: Violation of the $6th Articls of War.

Specif:.cation 1: In that Private First Class Dolores
Crespo, Headquarters and Headquarters Company, 65th
Infantry Regiment, did, at iianati, Puerto Rico, on
or about 4 October 1948, wrongfully, and without the
consent of the owner, appropriate one United States
Savings Bond, Series E, mmber Q855 337 235E,
maturity value of {25.00, issued in ths name of FFC
Arael Alfaro on 4 September 1948, value about
eighteen dollars and seventy-five cents (§18.75),
the property of Private First Class Arasl Alfaro.
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Specification 2: In that Private First Class Tolores
Crespo, Headquarters and Headquarters Company,
65th Infantry Regiment, did, at Manati, Puerto
Rico, on or about 4 October 1948, wrongfully, and
without the consent of the owner, appropriate cne
United States Savings Bond, Series E, number
X7 291 758E, maturity value of $10.00, issued in
the name of PFC Angel M. Rosario on 4 Septeumber
1948, value about seven dollars and fifty cents
($7.50), the property of Private First Class
Angel M. Rosario.

Specification 3: In that Private First Class Dolores

Crespo, Headquarters and Headquarters Company,
65th Infantry Regiment, did, at Manati, Puerto
Rico, on or about 4 October 1948, wrongfully,

and without the consent of the ownsr, appropriate
one United States Savings Bond, Series E, number
X7 291 734E, maturity value of $10.00, issued in
the name of TEC 5 Felix Alicea on 4 September
19/8, value about seven dollars and fifty cents
(57.50), the property of Corporal Felix Alicsa.

Specification 4: In that Private First Class Dolores
Crespo, Headquarters and Headquarters Company,
65th Infantry Regiment, did, at Manati, Puerto,
Rico, on or about 4 October 1948, wrongfully, and
without the consent of the owner, appropriats two
dollars and twelve cents ($2.12), lawful money of
the United States, the property of Corporal Luis
Fernandez.

Specification 5: In that Private First Class Iolores
Crespo, Headquarters and Headquarters Company,
65th Infantry Regiment, did, at Henry Barracks,
Puerto Rico, on or about 31 October 1943, with
intent to deceive Sergeant First Class Rafasl A.
Rivera, officially report to the said Sergeant
First Class Rafael A. Rivera, that eight War Bonds
as follows:

To Whom JYssued Maﬂurity Value Month of Issuance
Dario Rivera $25.00 September 1948
Aragl Alfaro . $25.00 Septomber 1948
Iuis Fernandez $10.00 September 1948
Francisco Colon Alicea $10.00 September 1948



Felix Alicea $10.00 Septembsr 1948
Angel Rosario £$10.00 September 1948
Francisco Rodriguez $10.00 Septsmber 1948
Ignacio Garriga $10.00 September 1948

had besn stolen from his foot locker, which re-
port was known by the said Private First Class
Dolores Crespo to be untrue, in that he, the said
Private First Class Dolores Crespo, had cashed, and
received the proceeds from, four of the said bonds
at the Banco Popular de Puerto Rico, iManati, Pusrto
Rico Branch, on or about 4 October 1948.

He pleaded not guilty to all Specifications and the Chargs and was
found guilty of all Specifications and the Charge. No evidence of
previous convictions was introduced. He was sentenced to be dis—~
charged from the service with a bad conduct discharge, to forfeit all
pay andadlowances to become due after date of the order directing
execution of the sentence and to be confined at hard labor at such
place as proper authority might direct for six months. The reviewing
authority approved the sentsnce, designated the Detention and Rshabi-
litation Center, Fort Buchanan, Puerto Rico, or elsewhere as the
Secretary of the Army might direct, as the place of confinemsnt, and
withheld the ordsr directing the execution of the sentence pursuant
to Article of War 50e.

3. All the offenses of which the accused stands convicted were
alleged to have been committed in October, 1948. The information
pertaining to the accused as shown on the charge shest, dated 20
October 1949, and verified by the accused (R. 99), shows that he
reenlisted at Henry Barracks, Puerto Rico, on 17 December 1943 to
serve for three years. Infommal advics of the Adjutant General,
Department of the Army, reveals that accused was in fact honorably
discharged on 16 December 1948 by reason of expiration of term of
service (AR 615-360). He was tried on 17 November 1949. The only
question for consideration is whether the court had jurisdiction to
try the accused since ha had been honorably discharged by reason of
expiration of service, subsequent to the date of commission of the
offenses for which he was tried.

4. Concerning this question, the lLianual for Courts-Martial provides:

"The general rule to be followed in the Army is that court-
martial Jurisdiction over officers, cadets, soldiers, and
others in the military service of the United States ceases
on discharge or other separation from such service and that
Jurisdiction as to an offense committed during a period of
service thus terminated is not revived by reentry into the
‘military service®” (MQM, 1949, par. 10, p. 9).
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Following this statement of the general rule, there are listed certain
exceptions not here applicable. The Manual for Courts-liartial, 1928,
in effeot at the time of commission of the alleged offenses, contained
substantially the same provision (1CM, 1928, pare 10, ppe 8,9)e

In CM 192335, Clark, 1 BR 356, the Board of Review considered
a oase in which the aocused was honcrably discharged from the enlistment
under whioh he was serving at the time of the commission of the offense
allegede Subsequent to the discharge the acoused was tried by court=
martials The Board of Review citing CIf 17187k, Finnimore (1926), Dig.

- Ope JAG 1912-L0, Sece 369(lLi), stated that a oourt-martial is without

jurisdiction to try & person subject to military law for sodomy

committed in a prior enlistment terminated by honorable discharge prior
to the preferment of charges and triale The same result was reached

by the Board of Review in Cl 198340, Congers, 3 BR 227; Cl 199072,

Hewitt, 3 BR 328; CM 199117, Africa, 3 BR 350, Dige Ope JAG 1912-&0,

Sece 269(L4); Cl 200925, Maokiewioz, 5 BR 93 CM 20419, Preston, 7 Bk

322; and Cl 217842, Sierer, 11l BR 527 The principle that & courte
martial is without jurisdiotion to try an enlisted man for an offense
other than one .denounced by Article of War 9l, committed in a prior
enlistment at the expiration of which he was discharged, has been
recently tested and affirmed in the United States Supreme Court in the
case of United States ex rel. Hirshberg v. Cooke, 336 U. S. 210 (1949),

8 Bull JAG 5, It should be noted that in the instant case the separation
from service was by honorable discharge at the expiration of term of service.

+ This situation is distinguishable from those cases where because of a mere

change in status effected by discharge and immediate reenlistment or
appointment, there is no interruption or "hiatus" of service. See C} 121586,
Dig Ope JAG, 1912-40, Sece 369(3); Cli 203457, Sebastian, 7 BR 206, Dig Ope
JAG 1612-,0, Seo, 369(3); Clt 21208, Johnson, 10 BR 213, 1 Bull JAG 13;

Cli 2354407, Claybourne, 22 BR 35, and CL 226819, Solender, 23 BR Ui8. It is
also distinguishable from those cases where it has been held that an honorable
discharge from a particular term of enlistment does not terminate liability
to trial for desertion from & subsisting enlistmente (Dige. Opse. JAG, 1912=-
1930, sec. 272; 1L, 199, pare. 10 p. 10).

5¢ For the foregoirg reasons the Board of keview holds that tie
court-martial which tried the accused was without jurisdiction to try
him and all proceedings in oconneotion therewith are a nullity. The
record of trial is legally inuufflolent to support the findings and
the sentences
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CSJLGN=CM 339452 1st Ind

J:GO, Dept. of the Army, Washington 25, D. C.

T0: Commanding General, United States Army Forces Antilles, APO 851,
c/o Postmaster, New York, New York.

1. In the case of Private First Class Dolores Crespo (RA 10404273),
Headquarters and Headquarters Company, 65th Infantry Regiment, losey Field,
Puserto Rico, I concur in the foregoing holding by the Board of Review
that the record of trial is legally insufficient to support the findings
of guilty and the sentence. Under ths provisions of Article of War
50¢(3) this holding and my concurrence therein vacate the findings of

guilty and the sentence.

2. When copies of the published order in this case are for-
warded to this office, together with the record of trial, they should
be accompanied by the foregoing holding and this indorsement. For
convenience of reference and to facilitate attaching coples of the
published order to the record in this case, please place the file
number of the record in brackets at the end of the published order,

as follows:

(Ck 339452).
S50 e e
1 Incl | E. M. BRANNON

Record of trial Major General, USA
o The Judge Advocate Gensral






DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D.C.

CSJAGH CM 339462

UNITED STATES UNITED STATES ARMY, EUROPE

Ve Trial by G.C.M., convened at
Augsburg, Germany, 20,24-27
October 1949. Dismissal, total
forfeitures after promulgation,
and confinement for three (3)

years.

First Lieutenant JOHN A. REIN,
02032899, 7815 Station Comple-
ment Unit, APO 178 '

N N Nt e s s e Nt

OPINION of the BOARD OF REVIEW
O'CONNOR, SHULL, and LYNCH
Officers of The Judge Advocate General's Corps

l. The Board of Review has examined the record of trial in the
cagse of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charges and Specifica-
tions: '

CHARGE I: Violation of the 93rd Article of War.

Specification: In that First Lieutenant John A. Rein, Head-~
quarters 7815 Station Complement Unit, did, at Augsburg,
Germany, during the period from about 16 August 1948 to
about 10 August 1949, feloniously steal, by embezzling
and fraudulently converting to his own use, United States
postal stamps, stamped envelopes and Military Payment
Certificates of the total value of $7469.00, the propsrty
of the United States, entrusted to him by the said United
States.

CHARGE II: Violation of the 95th Article of War.

Specification 1: In that First Lieutenant John A. Rein, Head-
quarters 7815 Station Complement Unit, did, at Augsburg,
Germany, on or about 2 June 1949, wrongfully and unlawfully
cause United States postage stamps of the value of about
$L000 and Military Payment Certificates of the value of
about $1069, to be removed from the money order funds of
Army Post Office 173 and cause the said postage stamps and
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the said Military Payment Certificates to be temporarily
deposited in the safe of First Lieutenant John A. Rein,
with intent that such postage stamps and such Military
Payment Certificates be considered by United States Army
postal inspectors as being a part of the postage stamp func
of Army Post Office 178, First Lieutenant Joln A. Rein
knowing that such postage stamps and such Military Payment
Certificates did not lawfully belong to nor constitute a
part of the sald postage stamp fund of Army Post Office
178,

Specificatien 2: In that First Lieutenant John 4. Rein, Head-
quarters 7815 Station Complement Unit, did, at Augsburg;
Germany on or about 20 June 1949 with intent to deceive
Captain William E. Ellis officially report as agent officer
and custodiam of the funds of Army Post Office 178 to the
said Captain William E. Ellis a statement of account of
the said Army Post Office covering the period of 3 June
1949 to 20 June 1949, which statement of eccount was known
by the said First Iieutenant John A. Pein to be a false
statement of the said account.

CHARGE III: Violation of the 96th Article of Tar (Finding of
not guilty).

Specifications 1 and 2: (Findings of not guilty).

He pleaded not guilty to the Charges and Specifications and was found
not guilty of Charge III and the Specifications thereunder, and guilty
of the other Charges and Specificaticns. No evidence of previous con-
viclions was introduced. He was sentenced to be dismissed trhe service,
to forfeit all pay and allowances to become due after the date of the
order directing execution of the sentence, and to be confined at hard
labor at such place as proper authority may direct for three years.

The reviewing autnority approved the sentence and forwarded the record
of trial for action under irticle of War 48.

3. gz}dence.

a. For the prosecution.

The evidence pertinent to the findings of guilty is summarized as
follows:

Accused was the postal officer of Army Post Office 178 which con-
sisted of the main post office at Augsburg and four sub-units located ir
Augsburg, Sonthofen and Fuessen, Germany (R 17; Pros Fx 2). On 14 April
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1948, while serving in that capacity, accused was appointed Class B
agent for Captain William E. Ellis, Postal Finance Officer of the
Furopean Command, "for the purpose of disbursing postel funds® in the
cormand (R 51-52; Att. 7).

In the operation of an army post office in the European Command
there are two separate funds, the money order fund which is an account
of the Post Office Department, and the stamp fund which is an account
of the Army (R 27). Commingling of money order funds with other cash
is specifically forbidden by paragraph 76.3 of "U. S. Postal laws of
1948" (R 42). “When possible, money secured from the sale of money orders
is to be transmitted daily to the Postmaster, New York, together with
apporopriate returns. The responsibility for the proper conduct of the
money order business is that of the army mail clerk of the army, post
office, under the supervision of the postal officer (R 28,33,5658).

The army mail clerk at Army Post Office 178 at all pertinent times in
the present case was Corporal Victor G. Martin (R 23). The stamp fund
at an army post office is the responsibility of the postal officer (par.
1, Sec. VI, Postal Circular, Headquarters European Command, 1 December
1948, Attachment #11). Without objection, there was received in evidence
a completed "Receipt for Funds Intrusted to Agent Officer," (VD AGO Form
14-48) dated 16 August 1948, purportedly signed by accused, in which he
acknowledged receipt of $10,000.00 in cash and postage stamp stock from
Captain Ellis (R 55; Pros Ex L). According to Captain Ellis, the above
described receipt was received by him in the regular course of business
(R 54,55). He testified that on 8 August 1949, accused was responsible
to him in the amount of $10,000.00 (R 53).

Corporal Martin testified that on the afternoon of 1 June 1949 the
quarterly inspection of APO 178 by EUCOM postal inspectors had commenced.
At the time Corporal Martin had a stamp stock in addition to being in
charge of money orders. His funds were audited that afternoon and nothing
was found "wrong" with them (R 78,79). At about 0100 hours the following
morning, accused visited Martin at the house of the latter's girl friend.
Accused told Martin that "he /accused/ got caught shortt and he instructed
Martin to take $4000.00 from his (Martin's) money order fund, go to Munich
and purchase stamps, add enough funds to balance accused's account at
$5100.00 and put both stamps and cash in accused's safe. Accused had
but $31.00 in stamp stock in his safe at the time. Martin went to Munich
and, utilizing a requisition form upon which he wrote accused's name,
purchased $l1,000.00 in stamps. Upon his return he placed the &L,000.00
in stamps and an additional $1,069.00 in cash from the money order fund
in accused!s safe (R 79,80,82). It was shown that Martin had been
granted immunity prior to testifying in the case (R 82,83).

The court took judicial notice of Postal Circular, Headquarters,
FEuropean Comnand, 1 December 1948, of which paragraph 1d, Section VI,
pProvides in pertinent part as follows:
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n(1l) Postal officers as Class 'B! Agents will submit WD
AGO Form 1L-L9 in triplicate to the Postal Finance Officer,
25th Base Post Office, APO 800, on that 20th day of each month.
Before submitting this report, postal officers will have their
accounts verified by two disinterested officers as outlined by
par. 310, TM 11;-505, and par. hb’ AR 35"11000

"(2) The designated inspecting officers will also complete °
and authenticate the financial pages of Post Office Department
Form 1945. Three copies will be prepared; the original and
duplicate copy will be forwarded to the Postal Finance Officer.
The triplicate copy will be retained in the files of the APO
beihg audited." (R 523 Att 11).

On 20 June 1949, First Lieutenants Virgil D. Brown and Richard
V. Deyo, pursuant to order of the Augsburg Military Post, made an inspec-
tion of Army Post Office 178 (R 69,70,73). Each inspected different
units of the post office (R 70). Deyo concluded the inspection of his
units before lunch time. He counted the cash and stamps "that were
shown to /him/ that had to be counted," and recorded his count on sheets
of scratch pages which he handed to accused (R 75=773 Def Ex 4). Brown
likewise completed his inspection of the units assigned to him following
which he signed some type of a report (R 70,71). Neither Deyo nor Brown
were aware of any discrepancies in accused!s account (R 70,7L4). Accord-
ing to Brown, he would not have known if there was a discrepancy since
he did not know the amount for which accused was accountable (R 7h4).

At #about the last week in June," Captain Ellis received in the
regular course of business a Report of Inspection of Army Post Office
and a Statement of Accountability and Certificate of Audit, which were
respectively designated as Prosecution Exhibits 3 and 10 (R 53,54).
Both exhibits pertain to Army Post Office 178. Prosecution Exhibit 3
shows that as a result of an inspection performed on 20 June 1949 the
money order funds of the post office were found to be in balance and that
an overage in the amount of $1.42 was found in the stamp fund. Over the
purported signature of accused appears the following certificates:

"As designated officer, I CERTIFY that the money order forms

in my possession are correctly stated above and that I have

in my possession postage stamps amounting to $4260.25 and

stamp funds amounting to $839.75 of the fixed credit of the
“fArmy mail clerk in charge."

Over the signatures "Virgil D, Brown" and "Richard W. Deyo" is
the following certificate:
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WI CERTIFY that I have counted the post office funds, paid
money orders, postage stamps and stamped paper, and have
verified the particulars of the accounts set out on this
form and appended hereto (if any), including the serial
numbers of the money order forms, and that the statements
are correct." (Pros Ex 3).

Prosecution Exhibit 10 is dated 21 June 1949, bears the signatures
"Virgil D. Brown" and "Richard W. Deyo" and indicates that the persons
designated by those signatures had:

"3 & counted the cash and verified the balance actually in the
custody of John A Rein, 1lst Lt, AGD pertaining to his account-
ability as Agent Finance Officer for William E Ellis, Captain,
AGD, Postal Finance Officer, and that this amount is distributed
as follows:

FIXED CREDIT $10,000.00
CHECKS AND CASH ON HAND 3 1750.00 ,
STAMP STOCK QN HAND & B8251.42
REQ, IN TRANSIT
‘ TOTAL $ 10001.L42
OVERAGE 1.42
(To be remitted)" (Pros Bx 10)

Lieutenants Brown and Deyo denied that the signatures "Virgil D, Brown"
and "Richard W. Deyo" appearing on Prosecution Exhibits 3 and 10 were
written by them (R 69,70,73).

Sometime prior to 8 August 1949, Corporal Martin, accompanied by
another soldier, went to the postal authorities at ilunich and reported
that a shortage existed at APO 178 and added that he believed the
shortage had been "ruming" since the last quarterly inspection (R 23,
50; Pros Ex 2). Major Bodine of the Munich office made arrangements
for an immediate inspection of Army Post Office 178 and its sub-units.
The following persons were detailed to make the inspection: Mr. Allen
S. Hargrove, Postal Advisor to the Command Postal Officer, Captain
Anthony H. Coakley, AGD, "AG Postal Branch, EUCOM," Iieutenant Alson B.
Lamb, Sergeant Merlin C. Simpson, Captain George W. Parr, AGD, Major
Emanuel Combs, Jr., and First Lieutenant Howard Jackson. Major Combs
was directed to go to Sonthofen, Captain Parr to Fuessen, Lieutenants:
Lamb and Jackson and Sergeant Simpson to the units in Augsburg, and:
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Hargrove and Captain Coakley to the parent unit. The inspections were
conducted during 7 and 8 August (R 22,23,50; Pros Ex 2).

It was stipulated that if Captain George W. Parr were present he would
testify that Prosecution Bxhibit 6 for identification, "concerning the
money order unit of Unit 1 is the final report of his audit and is correct
and true." Prosecution Exhibit 6 was admitted in evidence without objec-
tion, and shows that in the money order account of Unit 1, the clerk in
charge being Corporal Chance, liabilities amounting to $911.85 were bal-
anced by credit items in the same amount. The audit of Chance's stamp
fund showed that he was accountable for a fixed credit of $500.00, which
was balanced by his possession of $362.11 in stamp stock, $77.90 in cash,
and a $60.00 stamp requisition, resulting in a surplus of $0.01 (R 60).

It was stipulated that if First Lieutenant Howard Jackson were pres-
ent he would testify that Prosecution Exhibit 7 is "a true and correct
copy of the results and official audit conducted of money order unit Num-
ber 3 of APO 178." Prosecution Exhibit 7 was admitted in evidence with-
out objection and purportedly shows that the money order account of Unit
3, the clerk in charge being Sergeant Peter B. DeWitt, had debit and
credit items each totalling $668.26; and with reference to the stamp
account of Henry W. Anderson, that Anderson was charged with a fixed
credit of $263.62, that his stamp stock amounted to $260.57, and his cash
to $2.40 resulting in a shortage of $0.65 which he made up (R 60). The
exhibit also reflects that Anderson had succeeded to the responsibility
of Corporal Ringleb. Corporal Ringleb initially had a fixed credit of
$1,50.00 but his responsibility therefor had been reduced to $263.62 by
an embezzlement of $186.38 by Private Anton Beier (R 17; Pros Ex 1). (In
record proper, at page 18, Beier's name is given as Private.Anton Brier.
The record at page 22 speaks of a Corporal Brier in commection with another
incident and we are unable to determine if Corporal Brier is the same
person referred to at page 18 as Private Anton Brier).

It was stipulated also that if Major Emanuel Combs, Jr., were present
he would testify that Prosecution Exhibit 8 is "a true and correct copy
of the results and official audit conducted of money order unit number 4
of APO 178" (R 60). Prosecution Exhibit 8 was admitted in evidence with-.
out objection and shows that the money order account of Unit 4 was in bal-
ance with debit and credit items each totalling $25.73. The stamp account
;? the other hand, showed a shortage of $2.40 against a fixed credit of

00.00.

Lieutenant Alson Lamb audited the sub-unit at the Arras Kaserne and
an account at the main office. He identified Prosecution Exhibit 5 as .
the report of his audit of the two stamp stocks and the money order account
he had checked, and he testified that the report truly and accurately
reflected what he had found (R 61). Prosecution Exhibit 5, which was
admitted in evidence without objection, shows that Recruit McCombs was
the clerk in charge of the unit which Lamb audited, and that the debits
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in McCombs! money order account were in balance with the credits. The
stamp account of Private James Ivey reflected an overage of $0.1l against
Ivey's fixed credit of $450.00. The other stamp account checked by Lamb
was charged to Arthur J. Water and showed a shortage of $0.22 against a
fixed credit of $150.00. The shortage was "made up® (R 6L4). ILieutenant
Lamb explained that his andit of the money order account was limited to
but one day's business, 8 August, that the business prior thereto, extend-
ing from 21 June to 8 August, was checked by Hargrove and Sergeant Simpson,
and that his (Lamb's) figures were consolidated in Hargrove's figures
l(rhigg .grg to be fourd in the consolidated audit of the entire post office
R 3)e.

Sergeant Simpson audited the accounts of Unit 2. He counted both
the money order account and the stamp account and recorded his count on
a post office form 1945. Sergeant Simpson identified Prosecution Exhibit
9 as the form on which he entered his count and testified that the exhibit
correctly reflected what he found (R 64-65). Prosecution Exhibit 9, which
was received in evidence without objection, shows that the audit of the
money order account covered the period from 6 August and that for that
period the debit and credit items were in balance. The stamp account
showed an overage of $1.2; against a fixed credit of $450.00 (R 67).

While the audits reflected in Prosecution Exhibits 5,6,7,8 and 9
were proceeding, Hargrove and Captain Coakley went- to the main post
office. Accused was not present. Captain Coakley began an audit of
the money order account which was in poor condition since remittances
had not been made since 21 July (R 19,24,50; Pros Ex 2). Accused came
in at about "6:00 o'clock,® and endeavored to call Captain Coakley out
but the latter told him, "Wait a mimute, Jolm, what you have to say to
me, say in the presence of Mr. Hargrove, too." Accused walked over to
Bargrove and said, "Mr. Hargrove, you got me.. I am short.® Hargrove
asked, "How much, John?" and accused responded, "Approximately $8,000.00."
In response to Hargrove's question, "How did it happen; what became of
the money?", accused claimed he had lost it on maneuvers. Hargrove then
asked accused to produce his money and stamps. Accused obtained the key
to his safe from Corporal Martin, opened his safe, brought out an envelope
which he handed to BRargrove and stated "This is the stamp stock."® Hargrove
inspected the stamps and found "10 and 13 cent special delivery stamps"
of a total value of $31.00. Accused also told Hargrove that he had no
money, the stamps were all he had. Hargrove asked accused for his fixed
- credit receipts and he handed Hargrove receipts from the following men
in the amounts following their names: Corporal McGuire, $500.00; Corporal
Chance, §$500.00; Corporal Ringleb, $450.00; Private James Ivey, $450.00;
and Private Arthur J. Waters, $150.00. Accused also handed Hargrove a
receipt for $300.00 from Recruit McCombs but Corporal Martin spoke up
and said, "Iieutenant, you authorized the transfer of that credit from
my money order funds to make up money order funds you got from us.®
Accused admitted the correctness of Corporal Martin's remark and stated,
"I wouldn't count that.®™ Hargrove laid the McCombs'! receipt aside, ®"ran
up® the account and determined accused's shortage as amounting to $7919.
Reports of the audits of the sub-units started to come in and Hargrove
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noticed one item of $450.00 in Unit 2 which was assigned to Private
Thomas Donnelly. Hargrove ascertained from accused that Donnelly had

a fixed credit in the amount of $50.00 and Domnelly'!s receipt was
produced; this reduced the shortage from $7919.00 to $7469.00. A trial
balance was run which confirmed the shortage as amounting to $7469.00
and accused accepted "those figures" as correct (R 19-20,50; Pros Ex 2).

Hargrove and Captain Coakley asked accused to step out into the

hall with them. Hargrove asked accused if he was familiar with the

2L4th Article of War and then, despite accused's affirmative answer
Hargrove told accused that he was not required to make any statement,
and that if he did it could be used against him. Accused asserted, "I
know.® (R 19-20; Pros Ex 2). Hargrove asked accused for an explanation
of the shortage and accused answered that the money had been lost "on
maneuvers." When Hargrove commented upon accused's failure to report
the loss, accused explained that he thought he could make it up.
Hargrove pointed out that at the time maneuvers were held accused had
only about a $5000.00 stock on hand and wanted to know how the loss
could amount to $7469.00. Accused added that part of the loss was in
money order funds. Hargrove observed that if this was so the money
order funds would show a difference of about $2400.00. Accused admitted
that if Hargrove were telling him a similar story he would not believe
it, but added, "that's my story, and I am stuck with it." Accused had
previously told Corporal Martin that he had $14,000.00 coming over from
the states and that he would be able to make up the shortage. He
explained to Hargrove that he had told this story to Martin to keep

him satisfied, but that, in fact, he had no $14,000.00. Further interroga-
tion by Hargrove elicited from accused an admission that, at a previous
quarterly inspection, Martin had a fixed credit of $1900.00 in stamp
stock which accused had taken. Accused also admitted that he had taken
$510.00 in money order funds from Martin and Corporal Brier. Hargrove's
testimony concerning accused's ver31on of the latter transaction is as
follows: "Z;bcused7 stated that $500 of the $510 had been accounted for
by transfer of the stamp stock from another of the fixed credits - that
McGuire's credit was originally $500 - $200 was transferred to the money
order account prior to this audit, the remaining $300 of that credit
was transferred during the audit to /accused's/ authorization.® (R 20-22)
Hargrove broached the subject of repayment but when he refused to answer
accused's query as to criminal liability in the event of repayment,
accused indicated that he did not think it would do any good for him to
try to raise "that amount of money.m (R 22)

On either the 8th or 9th of August, Hargrove also interrogated
accused with reference to accused's directing Martin to place money
order funds in accused!s safe. Accused admitted that in the early
morning hours of 2 June he asked Martin to purchase $4000 in stamp
stock from money order funds and place the stamp stock so purchased


http:authorization.it
http:14,000.00
http:14,000.00
http:maneuvers.11

together with $1069.00 from money order funds, in accused's safe
prior to the arrival of the inspecting officer (R L2-Lk).

Hargrove and Captain Coakley identified Prosecution Exhibit 1 as
the consolidated report of audit of "APO 178" made on the 8th and 9th
of August 1949 and it was introduced in evidence without objection (R
17-18). The report was signed by Hargrove, Captain Coakley, Major Combs,
and by accused (R 17). The audit was a consolidation of the audits per-
formed at the outlying units and the audit performed at the main post
offices The audit of the money order account extended back to 21 July,
the last day upon which a return of money order business was made to
the Postmaster, New York. Originally the audit of the money order
account showed a shortage of approximately $10.00. This shortage was
immediately made up by accused (R 18). In counting the money order
funds in the possession of Corporal Martin, stamp stock of a value of
32LL7.33 was found. At the time, Martin asserted that the stamp stock
was purchased with money order funds, and accused, who was present,
corroborated Martin's assertion. For this reason the stamp stock in
Corporal Martin's possession was treated as part of the money order
funds. The stamp stock was later converted into a treasury check pay-
~ able to the Postmaster, New York, and remitted together with the rest
of the money order funds (R 26-30). The consolidated report of audit
(Pros Bx 1) shows the money order account in balance with debit items
totalling $38,545.46 and credit items in the same amount. That portion
of the report concerning the audit of the stamp account showed a total
shortage of $7,658.00. Part of the- shortage in the amounts of $2.40
and $0.22 were charged respectively to Corporal McGuire and Private
Waters and these amounts were made up immediately by the soldiers con-
cerned. Part of the shortage in the amount of $186.38 was due to an
embezzlement by Private Anton Brier. The audit of the stamp account
otherwise showed that $2500 of the fixed credit of $10,000.00 for which
accused was responsible had by means of credits advanced by accused
become the responsibility of enlisted men in the sub-units of "APO 178.®
Of the $7500.00 of fixed credit for which accused retained responsibility,
accounting could not be made for $7469.00 (R 17,18,19; Pros Ex 1).

be For the defense.

Accused elected to testify for the limited purpose of showing the
circumstances under which his oral statements to Hargrove and Captain
Coakley were made (R L6). FHe testified that he had known Hargrove and
Coakley for about three years and knew that they were inspecting officers,
but that he did not know that Hargrove was the senior inspecting officer.
He denied that either Hargrove or Captain Coakley told him that he did
not have to make a statement or that any statement he made could be used
against him (R L6-L9).
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Upon cross~examination accused at first denied that Hargrove had
asked him if he were familiar with his rights under Article of Var 2,
but qualified his denial by admitting that "later on® thc question was
put to him. He also admitted that he had known he did not have to make
any statement, but claired that he did not know that if he made a ‘state-
ment it could be used against him., He further stated that no threats
or promises were used to induce him tc make a staternent, that his state-
ment was "spontaneous," that Hargrove and Coakley kept asking him ques-
tions because they knew he was excited, and that it was beczuse of his
excitement that he answered them (R L7-48).

Lccused!s cross-exarination concluded with the following colloquy:
"G And you answered them truthfully, didn't you?
DIEFGISE: Now, objection ...

PROSECUTION: I will withdraw it. It has nothing to do with the
voluntariness of %ie statement. I have no furthrer cuestiong)

(R L8)

Harry J. ¥cCollister testified that he had been an Army auditor
since 1545, - Concerning a hypothetical auditing problem he testified as
followss

"g I wrould like to give you, Mr. lcCollister a hypothetical Gues-
tion, based upon your knowledge of auditing and accounting,
and have you explain just how the problem propounced to you
in the hypothetical question should be solved. Let's assume
that an Army Post Office is to be inspected and tlhat a team
of ingspectors of three men have been selected to perform ihat
audit at a certain military post located in the European
Command, and that upon arriving at the military post to which-
they were sent 1o perform this audit, the team, or two members
of the tean, go directly to the Army Post Cffice and start
their audit in thLe absence of the postel officer charged with
the funds thereof, and that during the course of the inspecticn,
certain funds are Tound in the possessicn of one of the versomel
of thet unit, and, in addition thereto, certain stamp stock.
The senior member of the team, without consulting the nostal
officer in charge, takes some cash from this particular
irdividuel, and the stamp stock, and sends it to anolher
Army Post Office located in aznother c¢city, and comverts it to
cashy that is, into Treasury Check; it is brought back to the
Army Post Office from which it was sent, and there applied

10



to one accourt. I will ask you, according to the funda-
mental principles of auditing and accounting, what, if
anything, is right or wrong about that wrocedure?

A TIn walking into any type of account, funds cannot be
changed in anyway, or moved from one account to the other.
Initially the cut-off date is established, but the cash or
property is there, and subsequently when the audit or in-
ventory is taken it is compared against what he should have
on hand, but nothing can be changed. Does that answer the
question? (R 87-88) '

He admitted, however, upon cross-examination that he had no experience
in auditing post offices (R 89).

kzjor James E. King testified that ne had studied auditing and
accounting with the International Correspondence School and at “Jashington
and Lee University, and had been engaged in auditing and accounting for
25 years. Since 1942 he had been doing similar vwork in the Army and
currently he is Acting Comptroller of the Augsburg Military Post (R
120-122). Concerning a hypothetical accounting problem he testified
as follows:

"¢ Thelypothetical question is this: Let's assume that three
men, one a civilian, and two Army officers, have been appointed
to inspect and audit a certain Army Post Office. The civilian
auditor goes directly to the Army Post Office and starts bis
audit. Among other things, he finds in the possession of the
Army mail clerk, a certain amount of stamps and a certain
amount of funds purported to be the receipts from the sale of
noney orders. The man in whose possession he finds the funds
and stock is sent to another Army Post Office and ordered to
convert the money into a Treasury Check and return the Treasury
draft to him, the inspector, during the time of the audit, which
is done. At the end of the audit, the total amount reported by
the draft is entered in the final report of the audit as money
order funds. Does that procedure in your estimation and in
light of your experience constitute a proper audit?

A I have never heard of anything in the field of auditing theory
or practice where such a method would be followed. It is
contrary to anything I have ever heard of." (R 123)

Lieutenant Virgil D. Brown, recalled as-a witness for the defense,
testified that when he finished his inspection of APO 178 on 21 June
he left his notes with Corporal Martin who told him he would "fix it up"
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and that Liecutenant Brown could come back later and sign it. ILater,
somebody called Lieutenant Brown, and he "went up and signed something."
The paper he signed "had figures on it."™ He looked them over and "It
appeared all right to /him/." (R 93-95)

Corporal Joseph A. Blair identified Defense Exhibit B as a sketch
of the floor plan of Army Post Office 178 and indicated thereon the
location of the safes which held post office money (R 102). He testi-
fied that he had known the accused since early in 1947, and had known
Corporal Martin since the first of February 1948 (R 95,96). On more than
one occasion, when Martin was not there, Blair had been in the room in
the post office where money was kept and, a few times had seen a lot
of cash lying around. On such occasions he had also seen Martin's safe
open although accused'!s safe would be closed. Once, Blair was in the
post office when somebody, who had found the key to Martints safe,
brought it back. Blair also testified that at one time Martin had an
overage of $100.00 (R 96,97,98). Upon examination by the court, Blair
testified that the occasions upon which he found money lying around
loose in the post office took place after accused was relieved (R 106).
Upon further examination by the court, however, Blair testified that he
had seen money unattended prior to the regime of Lieutenant Clausen, who
succeeded accused (R 106,108).

Private First Class Kenneth C. Todd testified that he had known
accused since April of 1948 when he (Todd) started to work at APO 178
(R 108). On a number of occasions prior to 8 August 1949 Todd had gone
into the room where stamps and money of the post office were kept and
had seen money which he judged to be in excess of $1,000.00 lying around
unattended. Todd would subsequently caution Corporal Martin about this
practice (R 109,110,111). On cross-examination, Todd testified that on
or about 8 August, after he and Martin had found but $31.00 in stamps in
accused's safe, he and lartin made a trip to Munich. They had opened
the safe with a key which was in Martin's possession (R 111,113).

Corporal Charles Twohey testified that at about ;230 on an afternoon
in April, during maneuvers, he entered the post office and found no one
there but two Germans. He walked into the registry cage and found %6 to
10 $1000 bundles" lying on the desk. He tried unsuccessfully to get in
touch with lMartin, the meail clerk in charge. Finally, since he had to
catch a train he called up "Swan' and had Fritz, one of the Germans,
remain there and watch the money until Swan came. Since he left the
post office shortly thereafter he did not know if Fritz followed his

-directions (R 116-117).

Prior to deliberating on the sentence the court considered Defense
Exhibits C,D and E, letters received by accused vhich cited him for
his superior performance of duty as postal officer.
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c. For the court.

Corporal Victor G. Martin was recalled as a witness by the court
and testified that he had on occasions left money lying around his office
but that on such occasions somebody else was present. However, it had
been riported to him that money had been found lying around in his office
(= 132). .

L. Accused was found guilty of unlawfully causing funds of the
money order fund of Army Post Office 178 to be placed in his safe with
the intent to cause Postal Inspectors to consider the said funds to be
part of the stamp fund of Army Post Office 178; of rendering a false
account; and of embezzlement. The first two offenses were charged under
the 95th Article of ar, and the third under the 93rd Article of iar.

The evidence shows that in the conduct of army post offices in the
Suropean Command two separate accounts are maintained, the money order
fund which is the responsibility of the Army mail clerk, under the super-
vision of the postal officer, and the stamp fund which is the responsibility
of -the postal officer. The postal officer is customarily appointed a
Class B agent .of the postal finance officer, Zuropean Command, and in
such capacity, is given a stamp stock which is designated as a fixed
credit. In the operation of Army Post Office 178, which had four sub-
units, it was the practice of accused as postal officer -to advance to
clerks in the sub-units shares of his fixed credit which shares were
likewise designated as fixed credits. There was received in evidence
without objection, a completed "Receipt for Funds Intrusted to Agent
Officer," (WD AGO Form 14=L8), dated 16 August 19L8, purportedly signed
by accused, in which he adknowledged receipt of 310,000.00 in cash and
postage stamp stock from Captain William E. Ellis, the postal finance
officer of the European Command. Since there was in evidence a known
specimen of accused's handwriting, i.e., his signature on Prosecution
Exhibit 1, the court could determine by comparison therewith that the
signature on the WD AGO Form 1L-18 was that of accused (CM 325112,
Balbert, 74 BR 89). The completed WD AGO Form 1L4-L8 was received by
Captain Ellis in the regular course of business. Captain Ellis testi-
fied that as of 8 August 1949, accused was still responsible to him in
the amount of $10,000,00.

Uncontradicted evidence shows that on 1 June 1949, Army Post Office
178 was undergoing a quarterly inspection by "EUCOM Postal Inspectors.!
That afternoon the inspection was completed of the accounts of Corporal
Martin, the Army mail clerk at APO 178, including the account of the
nmoney order fund for which he was responsible. At some time around
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midnight accused sought out liartin, told llartin that he, accused, was
"short" in his accounts, and instructed Martin to take $5,069.00 from
the money order fund, purchase 3L,000.00 in stamps, and place the stamps
and the balance of the cash in accused's safe. Martin complied with
accused's instructions and, when he placed the stamp stock and cash in
accused's safe, discovered that there was only $31.00 in stamps in the
safe. Accused's admission to liartin, corroborated by the circumstances
that only $31.00 of the $10,000.00 stamp fund entrusted to accused were
to be found in his safe, and that the fund in the safe was, at the _
direction of accused, increased to $5100.00 by adding stamps and money
belonging to the money order fund, establishes that at the time of the
inspection a substantial shortage existed in the fund for which accused
was responsible. It is apparent that the transfer of funds from the
money order fund to accused's safe was for the purpose of concealing
this shortage from the postal inspectors. The evidence warrants the
findings by the court that accused caused funds of the monsy order fund
of 4rmy Post Office 178 to be placed in his safe with the fraudulent
intent alleged, and that such conduct constituted a violation of Article
of War 95,

while the 3pecification in question alleges that accused caused
postage stamps and money of the money order fund to be placed in his
sale, the evidence shows that accused caused 35,069.00 to be taken from
the money order fund and had 34,000.00 of the money taken converted into
stamp stock. There is no variance between the allegations of the Speci-
fication and the proof. After the postage stamps were purchased they
partook of the same character as did the money with which they were
purchased, and hence were in reality assets of the money order fund.
Considered in this lizht, the proof conformed to the allegations (CM
337486 (1919), 8 Bull JAG 13L).

EUCQH postal regulations required that an inspection of Army post
offices be made on the 20th day of each month by the postal officer
and that his accounts be verified by two disinterested officers who were
to certify as to the count recorded on the report of inspection. Tt
was also required that the report of ingpection be forwarded to the
postal finance officer, Headquarters, European Command., On or about
20 June Lieutenants Brown and Deyo, pursuant to orders, checked the
accounts of Army Post 0ffice 178. According to Lieutenant Deyo, he
counted what was handed to him to be counted. In what manner Lieutenant
Brown conducted his duties is not reflected by the record. Brown handed
in his notes to Corporal Martin who told Brown he would fix them up and
have Brown sign "it." Later, Brown signed something with figures on it
which looked "all right" to him. Deyo, after finishing his duties,
handed his notes to accused. Brown and Deyo each testified that they
found nothing amiss in the accounts of Army Post Office 178. During
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the later part of June 1949 Captain Ellis, the postal finance officer,
Headquarters, European Comnand, received a report of inspection bearing
the signature of accused as reporting officer,. and the purported signa-
tures of Lieutenants Brown and Deyo who presumably verified the accounts
ag shown in the report. Brown and Deyo in their testimony disclaimed
authorship of their purperted signatures. The report showed that the
money order fund of Army Post Office 178 was in balance, and that there
was an overage of $l.l42 in the stamp fund. In fact, as has been
previously demonstrated, there was a substantial shortage in the stamp
fund on 2 June. The evidence further shows, as will be hereinafter
discussed, that there existed in the stamp fund on 8 August 1949 a
shortage, attributable to accused, of $7,469.00. The evidence also
shows that on 8 August accused admitted that he had had a shortage in
his account since April 1549. It appears to us that the evidence which
shows a shortage on 2 June, and again a shortage on 8 August, affords
sufficient corroboration for accused!s admission that he was “shorti®
since April, and, therefore, it is established that on the date of the
report of inventory, 20 June 1949, there existed a shortage in the stamp
account of Army Post Office 173 which is not reflected in the report of
inventory. Inasmuch as it failed to disclose a shortage in the stamp
fund, the report was false, and was known by accused to be false, pre-
supposing that he made the report. The report which bore the purported
signature of accused was admitted into evidence withoul objection. By
comparison with accused!s known signature on Prosecution =xhibit 1, the
court could find that the signature onthe report of inventory received
by Captain Ellis was that of accused.(CH 325112, Halbert, supra). From
the other circumstances shown by the record, that is, that accused was
required to send the report to Captain Ellis and that Captain Ellis
received the report in the usual course of business, the court could
find that the false report was made by accused and submitted by him

to Captain Fllis. Such conduct is violative of the 95th Article of

War {(CM 339004, Shea, 19 December 1949).

iny der'ect in the Specification in not apprising accused wherein
the report was false, was waived by the failure of the defense to move
for appropriate relief upon that ground (CM 27901, Byars, 52 BR 99,
103; CM 239984,. Hoyt, 25 BR 301,306-307).

On 8 Auzust 19,9 as a result of information received from Corporal
Martin, a surprise audit of Army Post Office 178 was initiated. Members
of the auditing team visited the main office and the four sub-units
similtaneously, presumably to forestall the switching of funds, the
procedure employed by accused in the quarterly inspection in June.
Hargrove, a civilian auditor, and Captain Coakley conducted the audit
of the main office. Accused came to the main office at about 1800 hours
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after the audit was well under way. He sough® out Captain Coakley and
indicated his desire to speak to Captain Coakley privately. Captain
Coakley demurred to accused's suggestion and told accused that anything
accused had to say to him should be said in the presence of Hargrove.
Accused turned to Hargrove and spontansously announced that he was Y“short®
in his accounts. Hargrove asked accused to show what stamps and money

he had and thereby, in effect, demanded that accused account for what

had been advanced to him as fixed credit. Accused thereupon produced
$31.00 in stamps. It was only upon prompting by Hargrove that accused
produced receipts amounting to $2500.00 for fixed credits advanced to
enlisted men in the sub-units. Of the $10,000.00 fixed credit in stamp
stock and cash for which accused was responsible to Captain Ellis he
accounted for but $2531.00, disclosing a shortage of $7469.00. Later,
when being interrogated by Hargrove and Coakley, accused claimed that
during maneuvers in April he had lost the amount for which he had not
ascounted. At this juncture Hargrove pointed out to accused that in
April accused had only $5000.00 in stock on hand. Accused acquiesced

in Hargrove'!s remark but added that part of the money lost was fyom the
money order funde. The audit of the money order fund showed a mere shortage
of $9.97, but if accused's explanation were true it should have shom a
shortage of about $2,400.00. It is noted that stamps of a value of
approximately $2,400.00 were found in the money order fund, but Martin,
the custodian of the fund, claimed that the stamps were purchased with
money order funds and the accused corroborated Martin's claim. To re-
capitulate, when accused was called upon to account for the $10,000.00
stamp fund for which he was responsible to the postal finance officer,
he failed to account for $7,469.00 of the fund, and for his failure to
account offered an explanation which was patently false in part and.

" which the court was entitled under the circumstances to reject. Other

circumstances in the record impel us, as they evidently did the court,
to reject accused's explanation for his shortage of $7,469.00. Had the
loss occurred in the manner claimed by accused it is highly improbable
that he would not have reported the loss. His switching of funds to:
conceal a shortage during the June quarterly inspection, and his sub-
mission of a false report of his monthly inspection evidence a person
adept in deception and corroborate the inferences of fraud arising from
his failure to account completely, when called upon so to do, for the
funds entrusted to him.-

With reference to his failure to account for the funds entrusted to
him accused was charged with and found guilty of stealing by embezzling
and fraudulently converting to his own use stamp stock and military pay-
ment certificates. He was thus charged with, albeit inartfully, and
found guilty of larceny, and the specification merely particularizes,
to the advantage of accused, the type of theft. We find it unnecessary
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to discuss any possible problems which may arise from the use of the
specification in question, but as to the cage at hand find it to be
lezally eguivalent t» thz form specification for larceny, Specification
492, Lppendix L, Manual for Courts-lartial, 1549. The evidance herein-
before recounted contains every element of embezzlement as set forth

in the followinz statement of law:

"% % There is a well established legal presumption that one
who has assumed the stewardship of another'!s property has embezzled N
such property if he does not or cannot account for or deliver it
at the time an accounting or delivery is required of him. The
burden of going forvrard with the oroof of exculpatory circum—
stances then falls upon the steward and his explanatory evidence,
vhen balanced against the presumpbion of guilt arising from his
failure or refusal to rendsr a proper accounting of or to deliver
the property entrusted to him, creates a controverted issue of
fact wnich is to be determined in the first instance at least
by the court (Ci 276435, leycer, L8 B2 331,338; Cif 301840, larke,
2 BR (ETO), 203,210; Ci 262750, Splain, L B3 (ETO) 197,205 Cx
320308, Harnack). # 3 A person in charge of trust funds who fails
to respond with or account for them when they are called for by
proper authority cannot complain if the natural presumption that
he has made away with them outweighs any uncorroborated explana-
tion he may make, especially if his explenation is inadequate and
conflicbing (Cli 251225, Johnson, 33 BR 177,181; Cir 251409, clerk,
supra)." (Cif 32376l, Mangum, 72 BR LO3).

"The fact of fraudulent conversion in embezzlement nay be
evidenced by s4s¢ a deliberate faisification =% by rendering
a false return or account 6=t in which & fictitious balance
is made to appear or which is otherwise falsified or purposely
misstated." (Winthrop's Kilitary Law and Precedents, Reprint
1920, page 705) (Ci 334270, Stricklin, 1 BR-JC 141,155-156).

It is observed that the Specification alleges that zccused!s stealing
extended from August 1548, to August 1949. The charging of that part

of the offense committed prior to 1 February 1949 substuntially in the

mammer prescribed by the Mamual for Courts-Xartial 1949, pursuant to

the changes effected in the law of larceny by the act of 2 June 1948 E
(62 stat. 627; Public law 759, 80th Cong) is not objectionable as "an AN
ex post facto application of the new legislation® (CH 336639, Cole, 24

Augus t 19)4.9) <

It is not objectionable that the specification alleges the act of
stealing as taking place in the period extending from 16 August 1948
to 10 August 1949. The record shows a pattern of concealment upon the
part of accused which renders impossible the particularization of the
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date or dates upon which the larceny was committed. In such case,
charging the date of the offense as was done here is not only counte-
nanced but approved as "it would be futile to require the pleader to
allege a specific, definite time." (CM 204879, Fleischer, 8 BR 121,125).

Without objection there were admitted into evidence a consolidated
report of audit of Army Post Office 178 togethsr with reports cf audits
of four sub-units. These later reports of audits were included in the
consolidated report of audit. While we have serious misgivings as to

_the competency of most of the reports of audits of the sub-units, and

hence of the consolidated report, we deem it unnecessary to discuss the
question. As we have hereinbefore noted, when called upon to account

for the funds entrusted to him, accused initially failed to account for
$9,969.00 of the fund. The audits at least served the purpose of reducing
accused's liability to the figure alleged in the specification, $7,469.00.
Any errors, therefore, committed by the court?s consideration of the
reports of audits was favorable to accusged.

5. The defense objected to the introduction in evidence of accused's
admissions to Hargrove and Captain Coakley, for the reason that accused
was not previously advised of his rights under Article of War 2. No
contention was made that the admissions were induced by duress, coercion,
or promises. The evidence shows that after the surprise inspection of
Army Post Office 178 had commenced accused appeared at the main office
and sought to speak to Captain Coakley privately. Coskley, quite under-
standably, refussd to talk to accused privately and suggested to accused
that whatever he had to say should be said in the presence of Hargrove.
Accused then turned to Hargrove and spontaneously announced that he was
fghort.® Such an admission is considered to be voluntary from its
spontanecus character and is admissible in evidence. Following this
admission, Hargrove called upon accused to account for the stamp fund
and in the conversation that ensued, a shortage of $7,469.00 was estab-
lished which computation accused accepted as correct. After the account-
ing was completed, Hargrove asked accused if he understood his rights
under Article of War 24 and accused said he did. Since it is apparent’
that accused was aware of his rights under Article of War 2L, evidence
of & preliminary warning was not requisite to the competency of any of
his statements (MCM, 1949, par. 127, p.157).

6. Records of the Army show that accused is 4O years of age,
married and the father of one child. After graduation from high school,
he attended the Case School of Applied Science and the Interstate School
of Commerce. In civilian life he was employed successively as an assist-
ant general manager of a plant mamfacturing castings, as chief engineer
for a heavy machinery manufacturer, and as owner of a business mamfactur-
ing precision instruments. He had enlisted service from 30 April 1945
to 1l July 1946 when he was commissioned a Second Lieutenant in the Army
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of the United States. He was promoted to First Lieutenant on 2 January
1948. From 16 July 1946 to 30 June 1947 his efficiency ratings of record
were uniformly ®superior.® Since, his over-all numerical efficiency
ratings have been as follows: ®"113%; "110%; ®#]117"; and *127"., He is
entitled to wear the Army Commendation Ribbon. He has served in the
European Theatre since 8 November 1945.

7. The court was legally constituted and had Jjurisdiction of the
person and of the offenses. No errors adversely affecting the substan-
tial rights of accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to sustain the findings of guilty and the sentence and to warrant confirma-
tion of the sentence. A sentence to be dismissed the service is mandatory
upon conviction of a violation of Article of War 95, and is authorized
upon conviction of a violation of Article of War 93. ’

/@%“’W”V , J.AJG.C.
/
JDA.GOC £

?/IAI"’dWM« s Jaluballe
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
339,462 Officers of The Judge Advocate General's Corps

In the foregoing case of First Lieutenant John Ae Rein,

02032899, 7815 Station Complement Unit, APO 178, upon the
concurrence of The Judge Advocate General the sentence is

confirmed and will be carried into execution. A United

States Penitentiary is designated as the place of confinement.

obert We Brown, Brig Gen, JAGC C. Be Mickelwait, Brig Gen, JAGC

8 March 1950

I concur in the foregoing action.

E. Mo BRANNON
Major Gemeral, USA
The Judge Advocate General

/0 ?Wa/«/zﬂ%yﬂ

( acmo 21, 2 March 1950).




DEPARTLMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C.

CSJAGK - CM 339485

UNITED STATES AAA AND GUIDED MISSILE CENTER

Triel by G.C.M., convened at Fort Bliss,
Texas, 31 Ootober, 1 and 3 November 1949.
Dismissal.

Ve

Second lieutenant HEREERT
WILLIAM BRAUN, 0-=-955911,
40524 Area Service Unit,
Fort Bliss, Texas.

OPINION of the BOARD OF REVIEW
McAFEE, BRACK and CURRIER
Officers of The Judge Advocate General's Corps

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to the Judicial Council and The Judge Advocete General.

2. The accused was tried upon the following charges and specifica-
tions:

CHARGCE It (Finding of not guilty).
Specification:s (Finding of not guilty).
CHARGE II: Violation of the 95th Article of War.

Specification: In that 2nd lieutenant Herbert William Braun,
4052nd Army Servioe Unit, did, at Fort Bliss, Texas, on or
about 12 October 1949, with intent to deceive Major R. T.
Shugart in his official capacity as Investigating Officer,
duly appointed to make such investigation by order of the
Commanding Officer of the 3rd Antieirereft Artillery
Automatic Weapons Battalion (Self-Propelled), officially
certify to the said Major R. T. Shugart that, quote 'To
the best of my knowledge I deposited at the same time the
$635.00 in question and received a hand receipt from
Finance for seme. The hand receipt was issued to me by
the cashier at Finance due to the fact that ho WD AGO
Forms 14-38 (Soldiers Deposit Books) were available at the
time! unquote, which certificate was false and known to the
said 2nd Iieutenant Herbert William Braun to be wumtrue.

Ie pleaded not guilty to all charges and specifications, was found not
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guilty of Charge I and its specification, bub found guilty of Charge II
and its specification. No evidence of any previous conviotion was intro-
duced. He was sentenced to be dismissed the service. The reviewing au-
thority approved the sentence and forwarded the record of trial for ac-
tion under Article of War 48. '

3. Evidence

For the Prosecution

Prior to 1 July 1949, the acoused was persommel officer of the 3rd
Anti-gircraft Artillery Automatic Weapons Battalion (Self Propelled),
Fort Bliss, Texas. On 1 July 1949, he was relieved from this position
and Iieutenant Walter:J. Constantine was appointed persomnel officer of
the 3rd Battalion, The accused continued to work in the personnel office
for about two weeks after being relieved therefrom so as to “orient" his
successor in his duties. Among other things, persomnel officers at Fort
Bliss are responsible for the “proper handling of *** Soldiers' Deposit
Funds" in accordance with Army Regulations 35-2600 and Army Technical
lManuel 14-502. ILieutenent Constentine described this duty as followss

"Our method of handling the money for Soldiers' Deposits
runs somewhat like this: The individual soldier on pey day or
shortly after pay day turns in to the Battery Commander or
Battery Executive Officer whatever amount of money he so desires,
so long as it is not less than five dollars. The individual
soldier is given a receipt by the officer of the Battery, a
hend-receipt, in that amount of monsy. The money is then taken
to the Personnel Officer with the individual Soldier's Deposit
Book, which amounts to a bank book. This money end the man's
name is acocounted for on e voucher, Collesotion Vousher, which
the Battery mekes out. The money, the deposit books and the
vouohers are given to the Personnel Officer. He receipts one
copy of the voucher and returns it to the Battery for their
files. Db retains the money and the books. The Personnel
Officer then makes up in quintuplicate form a voucher, another
Colleoction Voucher, known as WD AGO 1415, which is a regular
Army form. On this form are listed the consolidated nsmes of
all men in the Battalion, showing the grades, serial numbers,
organization end the specifio amounts of monies they have turned
over to the Battery Officer. Three coples are taken to the
Finance Officer together with the Soldiers' Deposit Books, The
Cashier at the Finance Office checks the man's name on the Soldier's

. Deposit Book and his grade and serial number against that man's
name on the Collection Vousher, and she also checks the amount
of money. ©She runs a tape on the amount of money shown on the
Colleotion Voucher and the names, grades and serial nmumbers and
amount of monies are corroborated by the Cashier and she emters



these amounts on the Soldiers! Deposit Books. The next step is to
have an official of the Finance Office, in most cases Colonel
Daugherity, sign his name to that Soldier's Deposit Book. The
Personnel Officer then brings the Soldiers' Deposit Books back

to the organization and turns them over to the Battery Commander

or Battery Executive Officer. Theoretically, these books are given
back to the individual soldiers; however, in order to safeguard

the books, because so many of our people are lax about safeguarding
their property, most of the Battery Commanders after showing the
men the books as verifying the amount deposited will, with the
man's permission, if he so desires, keep the books in the Battery's
safe for safekeeping.® (R 13-18,28,29; Pros Exs 1,2.)

Mrs. Stella M. Sulhoff, who has been cashier of the Fort Bliss Finance
Office since § December 1944, corroborated Lieutenant Constantine's state-
ment regarding the handling of soldiers' deposits and further stated that
the only manner in whioch a soldier's deposit could be made in the finance
office was through the use of Soldiers' Deposits Collection Vouchers,

"D AGO Form 14-15," and “Soldier's Deposit Card/s/" (WD AGO Form No. 14-38).
No ®hand receipts® were ever issued by the finance office for soldier's
deposits or cash (R 125-133).

During the months of My, June and July 1949, various enlisted men
in the accused's unit made soldiers! deposits, amounting in ths aggregate
to $14165.00. This money was turned over to the aoccused as personnsel
officer. On 1 July 1949 accused deposited $365.00 of soldiers! deposits,
and on 5 July 1949, $415.00 of soldiers' deposits with the Fort Bliss
Finanoce Office. These two deposits were presented with and properly re-
oeipted upon the official Army soldiers! deposits forms. On 11 October
1949, accused made another properly receipted deposit (R 37,45,46,63,71,
82,92,)99,104,108,116-119,140-143,146; Pros Exs 3,5,6,7,8,9,10,11,12,13,
15,16 ). , ‘

Because of complaints of certain enlisted men and a report by Lieu=
tenant Constantine that there was a disorepancy in the Battalion Soldiers?
Deposits of $635.00, Major R. T. Shugart, BExecutive Officer of the 3rd
Antl-airoraft Artillery Automatic Weapons Bettalion was appointed investie
gating officer for the purpose of investigating "a case ooncerning %%
unasocounted for funds for which lLieutenant Braun was proper custodien at
that time, or the agent who handled such funds® (R 18-27, 42-48,150).

On 12 October 1949, Major Shugart called accused to his office, informed
him of the investigation, and then asked him if he wanted the 24th Article
of War read or explained. Accused replied ™that he umderstood his rights
fully under the 24th Artiocle of War." The major then proceeded to question
accused and record his answers in "longhand,™ At the oconclusion of the
interview, the notes were typewritten "in the form of a certificate,"
which accused read, “agreed with the contents," and signed. Without
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objection by the defense, this certificate was introduced in evidence
as Prosecution Exhibit 17 (R 150-158)., The certificate readss

YHEADQUARTERS
3RD AAA AV BN (SP)
Fort Bliss, Texas

12 October 1949

CERIIFICATE
“I oortify that the following is the truth to the
best of my knowledges

%on 30 June 1949 I was Personnel Officer, 3rd AAA AV Bn (SP),
Fort Bliss, Texas and in this capacity was responsible for proper
disposition of monies for Soldiers Deposits from enlisted men of
this organization.

®"On or about 30 June and 1 July 1949 I received the amounts of
monsy as shown opposite each enlisted man's name, totaling six
hundred and thirty five dollars ($636.00) as shown on attached
exhibit 'A' along with other monies from enlisted men of this
unit. This money was to have been deposited to their oredits in
Soldiers Deposit Accounts at Post Finanoce Office, Fort Bliss, Texas.

®"0n 1 July 1949 I deposited a total of three hundred and sixty
five dollars ($365.00) of which I have a receipt and whioh Finanoce
Office acknowledges. I put the balance of the monsy which I had
collected from enlisted men on 30 June and 1 July 1949 in the
Battalion safe, S-1 Office, for safe keeping until &5 July 1949. The
Finance Office was closed from 2 July 1949 until § July 1949 for
the week=end and the fourth July holiday. Again on § July 1949 I
deposited four hundred and fifteen dollars ($415.,00) for Soldiers
Deposit Accounts with Poat Finance of which I have a receipt and
which Finance acknowledges.,

"To the best of my knowledge I deposited at the seme time the
six hundred and thirty five dollars ($635.00) in question and re-
oeived a hand receipt from Firfance for same. The hand receipt
was issued to me by the ceshier at Finance due to the fast that no’
WD AGO Forms 14-38 (Soldiers Deposit Books) were available at the
time. As Personnel Officer I gave hand receipts to all batteries
turning over money to me for Soldiers Deposits.

®"On 1 July 1949 I was relieved from assigmment as Persomnel
Officer but remained with the present Personnel Officer, lst 1%
Walter J. Constantine, for a period of approximately two (2) weeks
in order to orient him on the job and aot as his assistant.

"I did not give the attached named enlisted men oredit on
their_ Service Records due to the faot that my entry inmto the records
on § July 1949 would not odinoide with entry made by Finance upon
recelpt of the WD AGO Forms 14-38, I had intended to make my entry
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into the Service Records the same date as the Finanoe entry upon
their receipt of Forms mentioned above.

®] made efforts to secure WD AGO Forms 14-38 from Lt Constantine,
then Personnel Officer, during the month of August 1949 and was able
to get fifteen (15) of these forms. At this time I was unable %o
find my vouchers and receipts from Finance showing deposits made
by me on 5 July 1949, “‘herefore, I did not complete the Forms WD
AGO 14-38 on the enlisted men in question nor did I mske any entry
in their Service Records at this time. During the months of August
end September 1949 I was more or less making an investigation of
my own trying to find my vouchers and receipts. I was =aware of
the faoct all this time that there were a few men on attached
Bxhibit *A' that had not been given o¢redit for the money they had
entrusted with me.

T was contacted by Lt Constantine on or about 10 October
1949 in regards to the men listed on attached Exhibit *A' and
wes informed by him that the records had disolosed the faot that
they had not been given oredit for their deposits nor did they have
a Soldiers Deposit Book in their possession. Lt Constantine told
me that a couple of men had been to see him about not having re=-
ceived their books and he had asked for a report from all batteries
rogarding the same. The report from the wnits had revealed the
faots as shown on Exhiblt tA? attachede To date I have been unable
to find my receipts from Finance 0ffice.

%I have nothing further to add to this statement made above.

/8/ Herbert W. Braun
HERBERT W BRAUN
2nd It CAC
Btry D!, 3rd AAA AW Bn (SP)" (Pros Ex 17)

Of the sum of soldiers' deposits turned over to acoused during the
months of May, June and July 1949, $535.00 was not shown by the boaks of the
finance office as having been deposited in the finance office, nor oould the
accused produce or acoount for the monsy as of 18 October 1949 (R 39,68,75,
87,93,94,101,102,105,111,134~137).

For the Defense

Pertinent evidenoce adduced by the defense was testimony showing that
accused himself initiated an investigation relative to the diserepancies
in the battalion soldiers! deposits, requested that additional deposit
forms (WD AGO Form No. 14-38) be given him, that all outstanding soldiers?
deposits turned over to him had been paid in the prescribed manner to the
finance office by 3 November 1949, and that whereas the finance office
did not give "hand receipts™ for cash or soldiers' deposits, that office

sametimes gave “hand receipts® for articles or checks (R 164-169, 180-200,208-211,
229-232; Def Exs 4,C,D,E,F,G,H,I,J). :

P
LS



After being apprised of his rights as a witness by the laew member,
the accused elected to make an unsworn statement through counsel (R
232-235). This statement reads, in relevant part:

“As to the Specification of Charge II, the accused denies
that his statement means that he intended to say that he had
deposited this money for Soldiers! Deposit Asccounts. The state-
ment does not say that. The ascused had had several experiences
prior to the 1lst of July in which he had received hand-receipts
end he has been asble to recover- only one of thems. Therefore,
he feels that he had a reasonable belief at the time he made
this statement for believing that that is the manner in which
this money might have been handled. After making this state-
ment and after signing it he made a personal investigation at
the Finance Office. He went there in person and at no one's
bequest and mede an extensive search of the records on file in
the Finense Office. That disclosed that he was in error and he
now kmows end is oconvinced that he had not deposited that money
in that manner. He does not deny that but he feels that to the
best of his knowledge at the time the question was asked that is
what he thought he did with it, end he had a reasonable ground
for thinking so. He desires that the Cowrt pey attention to the
wording of the certifiocate and the fact that it does not say
that he deposited this money to the oredit of Soldiers! Deposit
Accounts." (R 234-235)

4. Disoussion

Accused stands convicted of executing a false official certifioeate,
knowing it to be false, with intent to deceive Major Shugart, a duly ap~-
pointed investigating officer. To support the conviotion, there must be
competent evidence of record to prove that (a) the acocused msde an offiocial
certificate, (b) the certificate was false, (c) the accused knew it was
false, and (d) that such false certificate was made with intent to decselve
the person to whom it was made (CM 318705, Jackson, 81 BR 433).

The evidenoce shows that in thé months of May, June and July 1949,
accused, as personnel officer of the 3rd Anti-airoraft Artillery Automatio
Weapons Battalion, collected certain soldiers! deposits for his battalion.
In acocordance with Army regulations and the curremt procedure relative to
soldiers' deposits in effect at Fort Bliss at that time, he should have
deposited these ocollections with the finance officer as soon as practicable,
receiving therefor the official receipts provided for this purpose by the
Department of the Army. This he did not do. The accused instead made
partlal deposits over a seven-month period, the last deposit with thse
finance office being made on the final day of his trial by cowrt-martial.

The evidencs further shows that an investigating officer was duly
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appointed to probe the matter of “unaccounted for funds™ in soldiers!
deposits of the accused!s organization. During this investigation, con-
ducted on 12 Ootober 1949, accused edmitted that he had received soldiers?
deposits from men in his organization and had deposited only a portion

of the sums received, because there was & shortage of "soldiers® deposit
books." He further stated that “to the best of his knowledge" he had
deposited the balance of six hundred thirty=-five dollars with the finance
office about 5 July 1949 and hed been given a "hand receipt" therefor.

The record clearly shows that there was a shortage in the 3rd
Battalion soldiers' deposits in the month of July 1949, The accused ad-
mittedly was responsible for these funds and even as late as 18 Ootober
1949 was unable to produce or account for a portion of them. Ths records
of the finance office disclosed that accused had made soldiers?! deposits
onl and § July and 11 October 1949 ard at no othsr time during that period.
Finance personnel also testified that "hand reo_eipts“ were never given for
cash or soldiers! deposits. Clearly the certificate.of 12 October 1949 was
false. That the accused knew it to be false becomes apparent when we re=-
flect that when he executed the certificate to an offiocial investigating }
officer he did so only one day after he had deposited a portion of the funds
in question with the finance office. His intent to deceive is not only ob-
vious fram the record, but also may be presumed from the falsity of the ine
strument (CM 314746, Garfinkle, 64 BER 215,222). Thus we conclude that ac-
cused is guilty of making a false certificate as charged beyond all reason-
eble doubt. Such an act has long been held to be a violation of Article
of War 35 (Cu 318313, Davis, 67 BER 223,230; CM 334270, Stricklin, 1 BR-JC
141,157).

The evidence to establish the negative fact that acoused had not
made the $635.00 deposit in the finance office was adduced by testimony
of personnel of the Fort Bliss Finance Office to the effect that their
records disclosed no such deposit. These records are not in evidence.
However, the records of Army finance offices relative to soldiers' deposits
are required by law and Army regulations to be maintained, thereby coming
within the category of official public records. Parol testimony is ocome
petent to establish a negative fact as shown by a record without intro-
duction of that record in evidence, provided it is a private or publioc
official record (CM 262042, Pepper, 5 BR (ETO) 125,1503 CM 334270, Stricklin,
1 BR-JC 141, 157; AR 35-2600, 10 Dec 1947).

5. In a brief filed after trial with ths reviewing authority, coumsel
for the accused contends that the court was without jurisdiction to try
the aocused because no law member was detailed for the court by the ap-
pointing authority. This contention is based on the theory that "The
orders appointing the court stated merely that one of the members thereof
was Certified as qualified Law Member but did not detail him as Lew
Member." If this contention is true, then indeed the court was not prop=
gzefly consi);ituted end lacked jurisdiction in the ocase (CM 296431, Roby,

BER 113). ' .
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Paragraph 4, Special Orders Number 222, Heedquarters Anti-aircraft
Artillery and Guided Missile Center, Fort Bliss, Texas, dated 22 September
1949, promulgated the appointment of the court which tried accused "by
cormand of Major Gemeral Homer." This order reads in pertinent parts

d 223
“Major Dudley O. Rae 0366573 CAC 16th AAA Gp

(Certified as qualified law member)
Wt

(The Commanding Officer of the Anti-gircoraft Artillery and Guided -
Missile Center was authorized to appoint general courts-martial by General
Orders Number 127, War Department, dated 25 Ootober 1946. The certification
by The Judge Advocate General that Major Dudley Q. Rae, 0366573, is "guali-
fied for detail as lew member(s) of general courts-martial, pursuant to
the Eighth Article of War" was announced in General Orders Number 7, Depart=
ment of the Army dated 1 February 1949.)

Paragraph 4e, Manual for Couwrts-Martial, 1949, providess

%e., Lew member for general court-martial. = The authority
appointing & gemsral cowrt-martial shall detail as one of the
members a lew member who shall be an officer of the Judge Advocate
Generelts Corps or an officer who is a member of the bar of a
Federal court or of the highest court of a State of the United
States and certified by The Judge Advocate General to be qualified
for such detail (A.W. 8).

®0fficers are qualified for detail as law members only if
they are Regular Army officers appointed in the Judge Advocate
General's Corps, or non-regular officers of any component of the
Army of the United States on aotive Federal duty assigned to the
Judge Advocate General's Corps by ocompetent orders, or officers
who have been certified by The Judge Advocate General as qualified
to act as lew members.

"The order appointing a general court-martial will expressly
state the qualification of the law member as prescribed by Article
8. See Appendix 2 for the form of statement of qualifiocation.

"Failure to appoint a law member of a general court-martial
who 1s qualified as presoribed in Article 8 remders any proceeding
of such a court void."

Appendix 2,Manual for Cowrts Martial, 1949, outlines a form to be
followed in publishing special orders appointing courts-martial. It pro~
vides in relevant parts :

bt 27 :
“Ma j (arm or Br of 8v) (JAGC) or
~ (Certified by TJAG as qualified),
Hy 29th Inf Div, LAW MEMBER,.®

8
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The question presented is whether Special Orders No. 222 purported
%o appoint Major Ree &s lew member or merely to state that Major Rae had
the qualifications required by law for lew members of general courts-
mertiale If in the order appointing the court the parenthesis followed
the word "qualified® instead of the word “member,® or a comma were ine-
serted between the words “qualified™ and "lew," it would be apparent that
a lew member with proper gQualifioations had been appointed,

Paragraph 7a, Army Regulations 310-110, 26 May 1949, provides inter
alias

"sx& Purpose. = Special orders will normally be used
to promulgate **% the sppointment of boards of offlcers,
courts-mrtial, and cowrts of inquiry.®

“Promulgate™ is defined: “To publish, to ennounse officially, to
make public as important or obligatory" (Black's Lew Diotionary, 3rd Ed.,
1933 ), :

The power to appoimt the court in question was vested solely in the
Commanding General of the Amti-aircraft Artillery and Guided Missile Center
at Fort Bliss. When he appointed a courte—martial he published that appoint=-
ment through the medium of e special order in accordance with Army Regulae
tions. The written order merely made public what the commending general
had already done (SPJGA 1946/3484, 10 May 1946; V Bull JAG 145).

Major General Homer had a duty under the lew to designate a law member
on every general ocourt-martial he appointeds Can the Board of Review sub-
soribe to the theory of the defense that the imtent and will of the appointe
ing officer was warped or changed by & missing comma or misplaced parenthesis
in the writing which published that mandete? Such a proposition is patently
fallacious and chimerical, The Board oconcludes that the court included a
law member sppointed within the purview of Article of War 8 (CM 264724,
Bauswell, 42 ER 213,216).

6. Department of the Army records show that the ascoused is 27 years
of age and single. IHe is a high school graduate. He enlisted in the
National Guard on 11 November 1938, was inducted into Federal service on
16 September 1940, successfully completed a course at the Parachute School,
Fort Benning, Georgia, served in the BEuropean Theater of Operations from
26 Jenusry 1945 to 20 August 1945, and was honorably discharged in the
grade of first sergeant on 19 October 1945, Is was awarded the Buropean-
African-Middle East Theater ribbon with one bronze battle star and the
Good Conduct medal. On 16 April 1948, accused was appointed a second
lieutenant, National Guard of the United States, in the Army of the United
States. On 29 October 1948 he was ordered to extended active duty. His
overall efficienoy rating is 06l.

908237 0—50-—-10 9



7. The ocourt was legally oonstituted and had jurisdiction over the
accused and of the offense. No errors injuriously affecting the substan=
tial rights of the accused were committed during the triel. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant ocon=-
firmation thereof. A sentence to dismissal is mandatory upon conviction
of a violation of Article of War 95.

(0n leave of absénce) » e AdGaC.

s Jo AeGoCo

%QLQDUL. @um,‘_q,u »JeA.G.Co

10
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DEPARTMENT OF THE ARMY
cM 339L85 Office of The Judgo Advocate General

THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

In the foregoing case of Second Lieutenant Herbert
William Braun, 0-3655911, 40524 Area Service Unit, Fort
Bliss, Texas, upon the concurrence of The Judge Advocate

General the sentence is confirmed and will be carried inte

execution.
fobort W. Brown, Brig Gen, UZGC Ce Be Mickelwait, Brig Gem, JAGC

23 February 1950

I cancur in the foregoing aoction.

) (ﬁg %2@ ; 2
( cuo 14, 1 ¥arch 1950). W BRARN Y

Major General, USA
The Judge Advocate General

al/ZbM/yé’D
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D.C.

CSJAGH CM 339494

UNITED STATES UNITED STATES CONSTABUIARY

Ve Trial by G.C.M., convened at
: Stuttgart, 'Germany, 17 November

Second Lieutenant ROBERT J. 1949. Dismissal.

CLIFFORD, JR., 01685630,

Troop C, 2lth Constabulary

Squadron.

N N St Nt o Nl o

OPINION of the BOARD COF REVIEW
O'CONNOR, SHULL, and LYNCH .
Cfficers of The Judge Advocate Generalts Corps

l. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charges and Specifica-
tions:

CHARGE I: Violation of the 96th Article of War.

Specification: In that Second Lieutenant Robert J. Clifford, Jr.,
C Troop, 2Lith Constabulary Squadron, did, at Hersfeld,
Germany, on or about 26 October 1949, with intent to deceive
Major Lawrence R Seely, Headquarters, 2ith Constabulary
Squadron, officially state to the said officer in substance
that Soldier!s Deposits intrusted to his care in the amount
of $305.00 had been placed in safe keeping with Second
Lieutenant John Blasing, 529th Military Police Company,
Giessen, Germany, during the time that he, Second Lieutenant
Robert J Clifford, Jr. was a patient in the 57th Field
Hospital, Giessen, Germany, from about 8 October 1949 to
about 18 October 1949, which was known by the said Second
Lieutenant Robert J Clifford, Jr. to be untrue.

CHARGE II: Violation of the 6lst Article of War (Finding of not
guilty).

Specification: (Finding of not guilty).

)

-
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ADDITIONAL CHARGE: Violation of the 93rd Article of War.

Specification 1: In that 2d Lieutenant Robert J Clifford, Jr.,
C Troop, 24th Constabulary Squadron, did, at Hersfeld,
Germany, on or about August, 1949, feloniously steal money,
to-wit, military payment certificates, of the value of ten
dollars ($10.00), the property of Private First Class
Wilbur P Bunch.

Specification 2: In that 2d Lieutenant Rovbert J Clifford, Jr.,
C Troop, 2L4th Constabulary Squadron, did, at Hersfeld,
Germany, on or about 30 September 1949, feloniously steal
money, to-wit, military payment certificates, of the value
of five dollars ($5.00), the property of Private First Class
Wilbur P Bunch.

Specification 3: In that 2d Lieutenant Robert J Clifford, dJr.,
C Troop, 24th Constabulary Squadron, did, at Hersfeld,
Germany, on or about 30 September 1949, feloniously steal
money, to-wit, military payment certificates, of the value
of fifty dollars ($50.00), the property of Corporal Norman
N Quick.

Specification L: In that 24 Lieutenant Robert J Clifford, Jr.,
C Troop, 24th Constabulary Squadron, did, at Hersfeld,
Germany, on or about 30 September 1949, feloniously steal
money, to-wit, military payment certificates, of the value
of ten dollars ($10.00), the property of Private First Class
Andrew L Hickman.

- Specification 6: In that 2d Lieutenant Robert J Clifford, Jr.,

C Troop, 24th Constabulary Squadron, did, at Hersfeld,
Germany, on or about 30 September 1949, feloniously steal
money, to-wit, military payment certificates, of the value
of thirty dollars ($30.00), the property of Privats First
Class Russell Little,

Specification 8: In that 2d Lieutenant Robert J Clifford, Jr.,
C Troop, 24th Constabulary Squadron, did, at Hersfeld,
Germany, on or about 30 September 1949, feloniously steal
money, to-wit, military payment certificates of the value
of sixty dollars ($60,00), the property of Private First
Class Donald P Schwartz.

Specification 9: In that 2d Lieutenant Robert J Clifford, Jr.,
C Troop, 24th Constabulary Squadron, did, at Hersfeld,



Germany, on or about 30 September 1949, feloniously steal
money, to-wit, military payment certificates of the value
of twenty-five dollars ($25.00), the property of Private
First Class Lowell E Eisenhour.

Specifications 5 and 73 (Finding of not guilty).

Accused pleaded not guilty to all Charges and Specifications. He was
found not guilty of Charge II and its Specification, and of Specifications
5 and 7 of the Additional Charge; and guilty of the remaining Charges

and Specifications. No evidence of previous convigtions was introduced.
He was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record of trial for action under
Article of War L8.

3. Evidence.

a. For the prosecution.

~

The evidence pertinent to the findings of guilty 1s:3ummarized as
follows:

Accused was assigned to Troop C, 2Lth Constabulary Squadron, Hersfeld,
Germany, APO 171. The date of the assignment is not shown in the prosecu-
tion's evidence, but it appears that when Captain James F. Wilson assumed
command of the troop on 2l September 1949, accused was a member of the
organization and that he remained with it until 30 October 1945.

By troop order accused was designated to receive soldiers! deposits
(R 47). Troop officers receiving soldiers' deposits turned the money in
to the squadron personnel officer, Second Lieutenant Melton G. Spruill,
who paid it over to the finance office (R 34).

Several soldiers of Troop C paid money to accused to be credited
to their respective soldier's deposit. Accused gave the soldiers signed
receipts for their payments in most instances. The names of these
soldiers and the amounts and dates of their payments are as follows:

Pfc Wilbur P. Bunch 31 August 1949 $10.00 (R 9)
Pfc Wilbur P. Bunch 30 September 1949 § 5.00 (R 9)
Corporal Norman N.Quick 30 September 1949  $50.00 (R 12)
Pfc Andrew L. Hickman 30 September 1949  $10.00 (R 14-15)
Pfc Russsll Little 30 September 1949  $30.00 (R 27-28)
Pfc Donald P. Schwartz 30 September 1949  $60,00 (R 30-31)
Pfc Lowell E. Lisenhour 30 September 1949 $25.00 (R 32)

133
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Each of the above named soldiers, except Quick, identified the "Soldier's
Deposit Book!" issued to him for the purpose of recording his deposits

(R 9,15,27,31~33; Pros Exs 1,2,4,6,7). Quick had no deposit book because
the above described payment to accused was an initial deposit (R 38). None
of the aforementioned payments to accused were recorded in the respective
deposit books but a deposit of $L40.00 by Schwartz on 10 October is shown
(Pros Bxs 1,2,4,6,7).

Lieutenant Spruill testified as to his normal course of procedure
with respect to soldiers! deposits. After he had received all the deposits
he thought would be made for the month, he would enter the deposits in
the individual deposit books. Usually the deposits were entered in the
deposit books from two to five days after they were received (R 38,39).
He then would turn the collected deposits over to the finance officer,
located 38 miles away. Normally from five to ten days elapsed between
the time the money was received by Spruill and the time he turned it in
to the finance officer although in some instances he held money for as
long as fifteen days. The finance officer, upon receiving the deposits,
signed the deposit books indicating his receipt of the monies (R 36,L43).
Spruill further testified that his records did not show a deposit by
Bunch of $10.00 during August, 1949, or of $5.00 on 30 September 1949;
nor deposits of $50.00 by Quick, of $10.00 by Hickman, of $30.00 by Little,
of $60.00 by Schwartz, or of $25.00 by Eisenhour; on 30 September 1949.

The records did show a $40.00 deposit by Schwartz (R 3L4-35).

About 26 October 1949, Captain Wilson learned that some of his men
were complaining that their deposits were not entered in their deposit
books. He questioned various members of the troop, examined the deposit
books, and reported his findings to Major Lawrence R. Seely, sguadron
executive officer (R Ll,h8). Seely called accused to his office, and
in ‘Captain Wilson's presence, told accused that certain soldiers claimed
they had left deposits with him which did not appear in their deposit
books (R LkL,45). Seely did not warn accused of his rights under Article
of War 2L prior to the interview. Accused said to Seely, "Yes, I have
the money. In fact, I have $305 from soldier'!s deposits which I did not
deposit, which I had with me on the night of the Tth or 8th of October
when I was wounded and which I took with me to the Giessen hospital.®
Seely asked accused where the money was "now" and accused responded, "I.
gave it to Lieutenant Blasing of an MP outfit down.there to keep for me,
for safe keeping, because I did not want to send it back by a G.I." (R L6)
Accused identified Blasing as Lieutenant John Blasing of the 529th MP
Company (R 52).

Major Seely instructed accused to go down to Giessen with Captain
Tilson that afternoon, or the next day, and to bring the money back to
him, Seely, at his office the following morning (R L46). A4Accused arranged
with Captain Wilson to go to Giessen that afternoon but, when Captain
Wilson called for him, accused said he had phoned Elasing's residence
and He was away. Accused said he was sure Blasing would get in touch
with him and at that time accused would obtain the money. That evening



Captain Wilson telephoned accused!s vesidence and was told he was in
Giessen. Accused did not report for duty the next day and could not
be found (R L46,48).

Second lLieutenant John Elasing of the 529th Military Police Service
Company testified that accused did not turn over any money to him for
safekeeping during October. Blasing, who had known accused since May,
1948, said that about 1l October he received a call from accused from
the hospital and that accused invited him to call on him but he did not
do so (R L49,50).

Accused repaid the soldiers! deposits on 15 November 1949. The money
was paid to lieutenant Colonel Orth who returned it to the individual
soldiers (R 9-10,13,27-28,31-33,52; Def Exs 4,B,C,E,G, and H).

The court took judicial notice of paragraph 53, Technical Mamal
1;-502, relating to the manner of making soldiers! deposits, their
effective dates, and the duty of the transmitting agent (R 51).

be. For the defense.

Accused, after having been duly apprised of his rights, elected to
become a witness in his own behalf (R 68-69).

He testified that on or about the 15th of August 1949, he was
appointed, in addition to his other duties, bonds and allotments officer,
- savings officer and National Service Life Insurance Officer. Two officers
had been sent to schools and some of their duties had been delegated to
him. He was not familiar with the requirements of these assignments but
tried to fulfill them to the best of his ability. Since the troop was
preparing for a visit by the Inspector General, he had little time to
study the pertinent regulations (R 70).

On pay day, 31 August, the accused assumed the responsibility of
savings officer. He accepted soldier's deposits savings from the
enlisted men and issued receipts for the money. This money was kept
apart from bond money. The receipts were tagged and the money fastened
to the paper with a paper c¢lip. The two separate sums of money were
Placed in the safe at the time the executive or company commander left
troop headquarters building. There were two keys to the safe, the execu-
tive officer having one and the company commander the other (R 70).

The following day, 1 September 1949, accused went to company head-
quarters, obtained the soldiers! deposits and delivered them to the
troop or personnel clerk, who had the amounts entered on the soldier's



deposit books. About a week later Private First Class Schwartz gave
him $60.00 for deposit. This money was given to him in the evening
after the safe was locked so he took the money home and placed it in a
dresser drawer. He forgot to turn this money in on pay day, 30 September.
On this pay day he collected $340,00 in soldier's deposits which was
placed in the office safe. Since the men on patrol did not return to be
paid until about 1800 hours, accused remained in the office to collect
soldier's deposits. He collected about $140.00 and since no one was
present with the key to the safe he took that money home and placed it .
with the other money in the dresser drawer. During this period he was
under the impression he could not turn over the money to the squadron
personnel officer except directly after pay day (R 70-71).

On Monday, 3 October, while accused was officer of the day, .
Lieutenant Wyatt took the soldiers! deposits from the safe and tarued
them in for deposit. When the accused returned to troop headquarters
the next day he learned that the money in the safe had been deposited.
Since he was still under the impression that he could deposit money only
once a month he retained the deposits which he had in his home (R 71).
Accused!s usual procedure was to take the soldier's deposits to Corporal

‘William L. Coalson, personnel clerk, 2Lth Constabulary Squadron, who

would make out a receipt for the personnel officerts signature. Coalson
and accused would then go to the personnel officer who would receive the
money, sign a receipt therefor, and give the receipt to the accused.
According to Coalson, someone delivered $340.00 to him on 3 October.

_He entered the various amounts on the "soldiers' cards - deposit books"

and a certificate was prepared for Lieutenant Spruill to sign. Persons
other than accused delivered money to Coalson and he did not remember
who gave him the money on 3 October (R 57-58).

On the 7th of October, Coalson gave accused 315.00 of the soldier's
deposit money, which was to be returned to Bunch and Hickman because
they had neglected to turn their deposit books in with their money.
Coalson told accused to obtain the books from the two soldiers and bring
the books, with the money, to him by the following morning as he was
going on furlough. At that time, in response to accused's query, Coalson
told him "he could deposit socldier's deposits any time during the month."
The accused then told Coalson that he had some money to deposit the next
day, but he did not in fact make a deposit (R 53-5L4,71).

Accused was to inspect border patrols at 2100 hours on T October.
He departed from his house about 2030 hours (R 71). Accused testified
that prior to leaving he placed either $305.00 or $310.00 in an envelope
and put it Ain a pocket of his field jacket (R 71,72). According to his
wife, the accused put on an 0D shirt and a field jacket. He asked har

. for an envelope and then took a large sum of money out of the dresser



drawer, placed it in the envelope and put the envelope in his ®right
hand pocket." He took a fur lined jacket and threw it over his arm.

He stuck the envelope in the pocket of the field jacket "on the left
hand side" (R 66). Private First Class Joseph S. Mecowitch drove accused
in a jeep on the inspection (R 60,71). At this time there was an alert
because the Russians had opened their border and were permitting Germans
to enter the American Zone. About 0015 hours the accused heard a dis-
turbance off the road and went to investigate (R 71). He put a round

in the chamber of his .45 and; when he stumbled on some cobble-stones,
the weapon was accidentally discharged, wounding him in the leg. He was
taken to a police station where "Sergeant Easley" removed his field
jacket and Private Mecowitch removed his field boots. About an hour

and a half later an ambulance arrived and a medical officer gave accused
an injection of morphine. = The accused did not remember much about the
return trip until he arrived at Hersfeld. After his wound was dressed
there, he was transported to the hospital at Giessen where he was x-rayed
and his leg placed in a cast. <hen he awakened the next morning he asked
the murse about his clothes and she told him they were in the locker.

The following day he learned that his field jacket which had contained
the money was gone. He knew he was responsible for the money and would
have to replace it. Therefore, he decided to say nothing about the miss-
ing money and to see if his Jjacket would be found. ¥hen accused'!s wife
visited him she told him that neither the field jacket nor boots had

been returned to their home (R 72). Private Mecowitch corroborated
accused's testimony as to the accidental shooting, the administering

of morphine to accused and the removal of his field jacket and combat
boots. Mecowitch did not know what ha.ppened to the clothing removed
from the accused (R 60-61).

About the 2lith or 25th of October the accused told his wife of
the loss of the money. He then went to Frankfurt and attempted to borrow
the missing sum from a friend but the trip was unsuccessful. The day
following, accused went to Eschwege where he saw Chaplain (Major) Lehman
and told him about the lost, or stolen, money (R 64,72-73). The accused
returned to his home that evening and was placed in arrest of gquarters.
However, he was returned to duty within two or three days (R 73).

With reference to Charge I and its Specification the accused stated:

#it 3¢ Not knowing that I would be making an official statement,

a false official statement, unless having been warned under the >
2lith Article of War, and still trying to cover up the fact that
the money had been lost, knowing that eventually it would be
repaid, I told the Major /Sesly/ the facts that he stated heres,
the story that he told you, because at .that time I was qu:.te

sure that within two or three days I could raise the money."

(r 73,75)
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Accused!'s friends, however, did not have sufficient funds on hand to
loan him the necessary amount of money. On 1 November accused drew

his pay, and at Colonel Orth's request, surrendered $160.00 to be placed
in the squadron safe until he could make up the balance due (R 73,79).

On or about 1 November 1949, the accused explained his situation
to Sergeant William P. Harriman, A Troop, 24th Constabulary Squadron,
and asked him for a loan of $300.00. Harriman agreed to lend him the
money. Although Harriman had $372.00 coming to him, because of some
confusion as to entries on his pay card he was able to draw only $1.01.00.
Of this amdunt he loaned $100.00 to the accused (R 59,7h4). Accused
also borrowed $60.00 from Lieutenant Littlefield of Hersfeld. The
$160.00 previously given to Colonel Orth and the $160.00 borrowed
from Harriman and Littlefield enabled accused to replace the missing
funds. He had been ordered to a new post and lacked time to pack his
belongings, catch the train and also disburse the money so Colonel
Orth agreed to reimburse the individual soldiers concerned and to obtain
receipts from them (R 7h).

On cross-examination the accused admitted he had never turned any
money over to Lieutenapt Blasing and that his statement to Major Seely

' that he had given approximately $305.00 to Blasinhg was untruthful (R 75).
Accused said he was released from the hospital about the 18th of October;

on the 26th of October he told a Sergeant Crater the money had been
stolen or lost; on the 27th he told the Chaplain; on the 27th Colonel
Orth, and on the 29th or 30th, a Lieutenant Caldwell (R 76). ¥hen asked

‘why he took the money out of safekeeping in the drawer he "thought'it

would be "just as safe on my person for one night." He had learned
from Coalson that he could turn the money in the next morning and he
planned to do so when he came in from patrol (R 78).

The stipulated testimony of Lieutenant Blackwell, Corporal lee,
Sergeant Tebo and Sergeant Fontenot attested the good character and
high efficiency of accused (R 65).

li. Discussion.

Specification, Charge I.

The accused was found guilty of making a false official statement
to Major lLawrence R. Seely, with intent to deceive him, knowing such
statement was untrue, in violation of Article of War 96.

In order to sustain the conviction the evidence must show that the
accused made the alleged statement, that it was official, that it was
false, that he knew it to be false, and that the statement was made
with an intent to deceive the person to whom it was made (CM 334658,

Flanagan, 1 BR-JC 233; CM 324352, Gaddis, 73 BR 181).

g
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The evidence establishes conclusively the making of a false state-
ment by accused as alleged. It is shown that when Major Seely questioned
accused concerning the disposition made of certain soldiers! deposits
entrusted to him, accused stated that while he was a patient in the
hospital he had given $305.00 in soldiers'! deposits to Lieutenant John
Blasing for safekeeping. In fact accused had never given any soldiers!
deposits to Lieutenant Blasing./Admittedly, Major Seely did not advise

accused of his rights as a withess under Article of War 2L prior to ; s
questioning him, but such circumstance is immaterial. The accused's . Cf,/{ &
statement that he had given the money to Lieutenant Blasing for safe-~ /f (4

keeping, was not received in evidence as a confession or as an admission
pertaining to the offense charged. The statement itself constituted

the basic element of the said offense (CM 334658, Flanagan, supra; CM
2572, Lawson, 29 BR 257,261)4# It is obvious from the nature of accuded's
statement that he intended €6 deceive Major Seely. Apprehensive of a
criminal charge for mishandling soldiers! deposits entrusted to him,
accused sought to avert a reckoning by advancing a wholly fictitious
explanation of the disposition made of the monsy. The accused admitted
this deception while on the witness stand. He stated: Mt 3+ & trying to
cover up the fact that the money had been lost, knowing that eventually
it would be repaid, I told the Major /Seely/ the facts that he stated
here, the story that he told you, because at that time, I was quite

sure that within two or three days I could raise the money.® If the
accused's statement to Major Seely had been true and the money had been
in fact deposited with Lieutenant Blasing by accused, it would have been
a complete defense to a charge of larceny.

It is equally clear that the statement made by accused was of an
official nature. The accused, who had been designated by troop order
to receive soldiers! deposits, was called to the office of Major Seely,
the squadron executive. He was shown soldiers! deposit books and told
that the soldiers to whom the books pertained, claimed that their
deposits had not been credited to them. Major Seely thereupon asked
accused to explain the reason for these apparent discrepancies. Since
a superior officer was questioning accused with reference to his per-
formance of one of his official duties, any answers in response to such
questions were necessarily official in nature. We are of the opinion
that all of the elements of a false official statement have been established
beyond any reasonable doubt.

Specifications 1,2,3,4,6,8 and 9, Additional Charge.

The accused was also found guilty of feloniously stealing money,
in the form of military payment certificates, of an aggregate value of
$190.00, the property of six different enlisted men, in violation of
Article of War 923.
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The evidence shows that six enlisted men entrusted to accused the
seven sums of money alleged in the specifications. These sums were to
be credited to them as soldiers' deposits. Although the form of the

monsy paid to accused is not shown in the record we may take judicial

notice of the fact that military payment certificates are the media of
exchange in the European Command. The accused had been designated by
troop order to receive such deposits. His acceptance of money in such
capacity created a trust relationship between the depositors and him
whereby it became his duty to deposit or cause to be deposited with
the squadron persomnel officer the money received for that purpose.
That the accused did not perform the acts required of him by reason
of the fiduciary relationship, is amply proved by the testimony of the

soldiers concerned, by the fact that the soldiers' deposit books failed

to show such deposits and by accused'!s own testimony. With respect to

the §60.00 entrusted to accused by Private First Class Donald P. Schwartz

about 8 September 1949, the soldier's deposit card reflected a deposit
of $40.00 on 11 October 1949. It is apparent that this is a separate
and distinct deposit since accused subsequently refunded $60.00 to
Schwartz through Colonel Orth.

Paragraph 180g of the Mamal for Courts-Martial, U. S. Army, 1949,
provides at page 239:

“"Larceny, or stealing, is the unlawful appropriation of
personal property which the thief knows to belong either
generally or specially to another, with intent to deprive
the owner permanently of his property therein. Unlawful
appropriation may be by trespass or by conversion through
breach of trust or bailment. In military law former distinc-
tions between larceny and embezzlement do not exist.

"Once a larceny is committed, a return of the property
or payment for it is no defense. An intent to buy the property
stolen or otherwise to replace it with an equivalent is not a
defense even though such an intention existed at the tire the
larceny was committed. 3 #."

The following statements of law are applicable to the factual situa-

tion: - :

#3t % There is a well established legal presumption that one
who has assumed the stewardship of another'!s property has embezzled
such property if he does not or cannot account for or deliver it
at the time an accounting or delivery is required of him. The
burden of going forward with the proof of exculpatory circumstances
then falls upon the steward and his explanatory evidence, when

10
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balanced against the presumption of guilt arising from his
failure or refusal to render a proper accounting of or to
deliver the property entrusted to him, creates a controverted
issue of fact which is to be determined in the first instance

at least by the court (CM 276435, Meyer, L8 BR 331,338; CM
301840, Clarke, 24 ER (ETO) 203,210; CM 262750, Splain, 4 BR
(ET0) 197,204 CM 320308, Harnack). 3 % A person in charge

of trust funds who fails to respond with or.account for them
when they are called for by proper authority cannot complain

if the natural presumption that he has made away with them
outweighs any uncorroborated explanation he may make, especially
if his explanation is inadequate and conflicting (CM 251225,
Johnson, 33 BR 177,181; CM 251409, Clark, supra)." (CM 32376k,
Mangum, 72 BR L03)

#The fact of fraudulent conversion in embezzlement may be
evidenced by i8¢ a deliberate falsification ittt by rendering a
false return or account 30t in which a fictitious balance is
made to appear or which is otherwise falsified or purposely
misstated." (Winthrop's Military Law and Precedents, Reprint
1920, page 705). (CM 334270, Stricklin, 1 BR-JC 141,155-156)

When asked to account for the deposits entrusted to him, accused
gave the wholly fictitious explanation that he had left the money with
a Lieutenant Blasing. The accused admitted on the witness stand that
this statement was untrue. His inability to produce the money.coupled
with the false statement permits the inference to be drawn that he
fraudulently converted the money to his own use with the requisite
felonious intent (CM 335586, Wilkins, 2 BR-JC 153).

Accused testified he had the money at home, that he took it on
patrol with him on the night of 7 October 1949, intending to deposit
it the next morning, and that the money was lost or stolen when he
was injured and hospitalized. His wife corroborated his testimony that
he had the money in his possession when he went on patrol. The court
rejected this defense. It was within the province of the court to
believe or disbelieve the witnesses and we see no reason to disturb
its decision in this instance. It may be noted that $10.00 of the
missing funds was entrusted to accused on 30 August and the balance
on 30 September. Why accused retained this money in his personal
possession until 7 October, instead of placing it in the available
troop safe, was not adequately explained. Furthermore, if the money
was lost or stolen on 7 October it is most improbable that accused
would have failed to report that fact to amy person in authority but
instead would have concealed the loss and when called upon officially
to account, on 26 October, would have offered a false explanation of the
disposition made of the money. The Board is of the opinion that the
accused's defense was properly rejected by the court.
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5. The record of trial and accompanying papers show accused is 28
years of age, married, and the father of two children. After graduating
from high school in 1939, he worked as a laborer for a steel company.

He entered the military service as an enlisted man on 3 May 1943 and was
discharged on 18 November 1945, attaining the grade of Private first
class. His wartime service included fifteen months' service in the
European Theater. He was awarded the Good Conduct Medal and four
campaign stars. He Teenlisted on 25 September 1946 and, having completed
Officer Candidate School at Fort Riley, Kansas, was commissioned as a
second lieutenant in the Army of the United States, on 27 October 1948.
He entered on active duty on that date. The accused claims several
decorations but Department of the Army records fail to confirm his
claims.

6. The court was legally constituted and had jurisdiction over
the accused and of the offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence and to
warrant confirmation of the sentence. Dismissal is authorized upon
conviction of a violation of Articles of War 93 and 96.

W, JAGCo
: /F \

JehoGeCo

J’L‘%Aml s JeAoGeCo
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DEPARTMENT OF THE ARMY
Office of the Judge Advocate General

CSJAGU CM 3394C4 24 February 1950
UNITED STATES UNITED STATES CONSTABULARY
Ve Trial by GeCelMe, convened at
~ Stuttgart, Germany, 17 November
Second Lieutenant ROBERT 1949, Dismissal

Je CLIFFORD, JR., 01685630,
Troop C, 24th Comstebulary
Squadron

- W e P> & = e S wm e > -

Opinion of the Judicial Council
Herbaugh, Brown and Mickelwait
Officers of the Judge Advocate General's Corps

1, The record of trial in the case of the officer named above has
been submitted to the Judicial Council pursuant to Article of War 50d(2)
for confirming action under Article of War A80(3). The record of triel
and the opinion of the Board of Review have been examined by the Judiciel
Council, which submite this opirion to The Judge Advocate Genersals

2 Upon trial by general court-martial the accused was found guilty
of having made, with intent to deceive Major Lawrence Re. Seely, a false
official statement to the effect that he had pleced in safekeeping with
Second Lieutenant John Blasging certein Soldiers' Deposits in the amount
of $305.00 which had been entrusted to his care,in violation of Article
of War 96 (Charge I, Specification}. Ee was also found guilty of seven
specifications allering larceny of military payment certificates in
violation of Article of YWar 93 (Charge II, Specificationms 1, 2, 3, 4, 6,
8 end 9)s He was sentenced to be dismissed the services The reviewing
authcrity approved the sentence and forwarded the record of triecl for
action under Article of iar 48, The Boerd of Review held the record of
trial legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentencee

3¢ The Council finds the evidence to be as steted by the Board of
Review in its opinione. The only substantial question presented by the
record of trial involves the admissibility of accused's alleged state-
- ment to Major Lewrence R. Seely, Executive Qf'ficer of tke 24th Constabulery
Squadren, in view of the latter's failure to warn the accused of his
rights under Article of Ver 24, . The evidence pertinent to this issue
is briefly surmerized as fcllowss

908237 0—50——11
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The accused was designated to receive soldiers' deposits in Troop C,
24th Constabulery Squadromn. It was the acoused's duty to collect individual
deposits from soldiers in the Troop and to turn them over to the Squadron
personunel officer, The latter then would make appropriate entries in
the soldiers! deposit books and deposit the funds with the finance officer,
On or about 26 October 1949, Captain James F. Tilson, the accused's troop
commender, learned that some of his men were complaining that their deposits
were not entered in their deposit books. Apperently he reported the matter
to Major Seely, Squadron Executive Officer. At any rate Major Seely :
ordered Captein Wilson to investigate the mattere. Captein Wilson questioned
various members of the troop, exemined their deposit books, and reported
“his findings to Major Seely. Major Seely called the accused to his office,
and in the presence of Captain Wilson told the accused that certain soldiers
claimed that the entries in their deposit books did not reflect certain
deposits which they had turned over to the accusede Major Seely did not
warn the accused of his rights under Article of Wlar 24 prior to the inter-
views Accused told Major Seely - "Yes, I have the money. In fact I have
$305 from soldier's deposits which I did not deposit, which I had with
me on the night of the 7th or 8th of October when I was wounded and which
I took with me to the Giessen hospitale™ Major Seely asked where the
money was and the accused replied, "I gave it to Lieutenant Blasing of
an MP outfit down there to keep for me for safekeeping, because I did
not want to send it back by a G.I." Major Seely instructed accused to
go down to Giessen with Captain Wilson that afternoon, or the next day,
and to bring the money back to him at his office the following morninge.
Accused arranged with Captain Wilson to go to Giessen thet afternoon but,
when Ceptain Wilson called for him, sccused said he had telephoned Lieutenant
Blesing's residence and ascertained that the latter was awaye Accused
stated that he was sure that Lieutenant Blasing would get in touch with
him and at that time accused would obtain the money. That evening Captain
Wilson telephoned accused!s residence and was told that he was in Giessen.
Accused did not report for duty the next day and could not be founds

Iieutenant Blesing testified that the accused did not turn over any
money to him for safekeeping during Octobere.

As.a witness in his own behalf the accused admitted receiving the
money from enlisted men for deposit and related that he had taken the
money with him on en inspection of border patrols on 7 Cctobere During
the course of this inspection he accidentally wounded himself in the lege
He weas taken to a hospital at Giessen where the money disappeared from
his clothes.

With reference to the alleged false official statement the accused
testified: .



" * * Not knowing that I would be making an official statement,
a false officlial statement, unless having been warned under the
‘24th Article of War and still trying to cover up the fact that
' the money had been lost, knowing that eventually it would be
repaid, I told Major /Seely/ the facts thathe stated here, the
story that he told you, because at that time I was quite sure
that within two or three days I could raise the money."

During the direct examination of Major Seely as a witnasse for the
prosecution, the defense attempted to object to any testimony as to
accused's statements to the witness without a showing that he had ;
apprised the accused of his rights under Article of War 24. The law |
member stateds —

"As fer as the court is concerned, it is immaterial
whether he did or note He was conducting a line of duty
investigation which did not involve any particular person
at that time."

The defense offered to cite authorities in support of its contention
whereupon the lew member saids

"It is my recollection, Mr. Van Atte, that we have
had this out several times before in here and I don't see
any point in taking the court's time on it." (R 45)

On the cross examination of Major Seely it was brought out that the
witness had not apprised the accused of his rights under Article of War
24 (R 46),

The Council is of the opinion that the defensets acticn sufficiently
indicated an objection to the admissibility of Major Seely's testimony
with respect to the accused!'s statement,

4, Discussion.

The principal problem presented by the record is whether the
prohibition against the reception of any statement obtained by coercion
or unlawful influence renders inasdmissible evidence of a false answer msde
to a-question asked by a superior officer, in line of duty = but without
preliminary warning - as the corpus delecti of a false official statement.

The second subparsgraph of Article of War 24, which was added to
that article by the revisions made by Title II, Selective Service Act of
1948 (62 State 627) providess

"The use of coercion or wnlawful influence in any
manner whatsoever by any person to obtain any statement,
admission or confession from an accused person or witness,
shall be deemed to be conduct to the prejudice of good
order and military discipline, and no such statement,

3
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admission cr confession shall be received in evidence by
any court mertisle It shall be the duty of any person in
obteining any statement from an accused to advise him that
he does not have to make eny statement at all regarding the
offense of which he is accused or being investigated, and
that any statement by the accused may be used as evidence
against him in 8 trial by court-martial.”

Traditionally it has been the custom of the service to bring to trial
before a general court-martial en officer who hes made a false official
statement regardless of whether the officer head been warned of his rights -
against self-incrimination. '

In CM 245724, Lawson, 29 BR 257, 261, the Board of Review said:

"x * *x The defense objected to the testimony of Captain VWilson

a8 to the reasons given by accused for his absence on the

ground that accused had not been warned of his rights not

to incriminate himself. * * * In the opinion of the Board

of Review the objecticn was properly overruleds This evidence
was not offered as an admission or & confession, but in proof

of an essential element of the offense of meking a false

official statemente The failure to give warning of rights

under the 24th Article of Vlar is material on questions whether

a confession or admission is voluntary and admissible in evidence,
but it coer not create a license to make false official state- '
mentse"

At the time the Lawson case was deoided Article of War 24 did not
expressly render statements obtal ned by coercion or unlawful influence
inadmissibles Ag construed by the Mamual for Courts-Martial 1928 and by
the Boards of Review, the Article rendered inadmissible involuntary extra-
judicial confessicns but permitted the reception in evidence of an involuntary
pretrial admission unless, in the opinion of the court, it was procured by
means which might have caused the accused to make a false statement (MCM
1928, par 11l4b)e

The rationale of the Lewson case finds support in the Federsl and -
State cases wherein the right against self-incrimination was considered
in connection with a prosecution for perjury or false swearinge

In Glickstein ve United States (1911) 222 U.Se 139, 141, the United
States Supreme Court had occasion to consider the effect of the immmity
clause of Section 7 of the Bankruptcy Act upon allegedly perjured testimony
given in a bankruptcy proceedings by thesbankrupte That statute recuired
e bankrupt to make full disclosure of his pertinent affairs and concludeds
"but no testimony given by him shall be offered in evidence against him
in a criminel proceedings." The Supreme Court held thst this statute did
not prevent a prosecution for perjury in the giving of testimony by a
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bankrupt and the immunity was held to apply to past transactions
concerning which the bankrupt might be examineds The court saids

"It is undoubted that the constitutional guarantee of
the Fifth Amendment does not deprive the law-making authority
of the power to compel the givirg of testimony even although
the testimony when given might serve to incriminate the one
testifying, provided immunity be accorded, the immunity, of
coursge, being required to be complete; that is to say, in all
respects commensurate with the protection guaranteed by the
constitutional limitation * * *

"As the authority which the propcsition just stated
embraces exists, and as the sanction of an oath and the
imposition of a punishment for false swearing =re inherently
a part of the power to compel the giving of testimony, they
are included in the grant of authority and are not prohibited
by the immunity as to self incrimination, * * * This must be
the result, as it cannot be conceived that there is power to
compel the giving of testimony where no right exists to require
that the testimony shall be given under such circumstances and
safeguards &8 to compel it to be truthful. In other words, this
is but to say that an authority which can only extend to licensing
of perjury is not a power to compel the giving of testimonye.

Of course, these propositions being true, it is also true that
the immunity afforded by the constitutional guarantee relates to
the past and does not endow the person who testifies with a
license to commit perjury." (underscoring supplied)

This proposition was reaffirmed by the Supreme Court in Cameron ve United
States (1913) 231 U.S. 710, 719.

In Claiborne v, United States ( CCA8, 1935) 77 F 2d, 682, the Circuit
Court of Appeals considered the right of self-incrimination as affecting
& charge of perjury before a Federal grand jurye

"Claiborne was charged with being, and was, & material
witness, in an investigation relating to the possession of
the guns claimed to have been in Gorgeta's possession on
August 12, 1933, and wes subpoenaed to appear before the
grand jurye. There were two courses open to him, If his
testimony would incriminate him (and he alone knew whether it
would), he had bhe privilege of refusing to testify, and if he
hed properly refused, no proceedings could have been taken
against hime Or he could have testified truthfully. There
was nothing in the situation, assuming the facts stated in
his plea ol sbatement to be true, which would grant him a license
to commit perjury.”

The court then pointed out that the snswers to the questions put to
Claiborme would not have been under the protection of the Fifth Amendment
even though they might have incriminated him as to a violation of state law,
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"He had violated no law of the United States at
the tine he was called as a witnesse He was not an
accused. If he was to be regarded as a prospective
perjurer, on the theory that, 'one who rides a tiger
cannot dismount', it muet be remembered thatthe immunity

< afforded by the Fifth Amendment relates to the paste.
It is not a license to the percoa testifying to commit perjury.
Glickstein v. Uunited States, 222 U.S. 139, 142, 32 S. Ct.
71, 56 L. Ed 128,

"The following cases from state courts support this
view: State v, Faulkner, 175 Mo. 546, 614, 615, 75 S.W.
1163 State ve Lehman, 175 Mc. 619, 627-829, 75 S,V. 139;
Hardin ve State, 85 Tex Cr. R. 220, 211 S.W. 233, 240, 4
ALR 13083 Commonwealth v, Iurner, 98 Ky. 526, 33 Sefe
88, 82; Meckin ve People, 115 Ill, 312, 3 N.E. 222, 224,
225; State ve Turley, 153 Ind 345, 55 N.E. 30, Chamberlain
ve Peoplé, 23 NeYe 85, 88, 80 Ame Dece 255" (underscoring
supplied)

In Hardin ve State, 85 Texas Cr. R. 220, 211 S. We 233, 240, 4 AIR
1308, the Texas Court of Criminal Appeals, in considering & similar
problem had occasion to says

"Can one on trial for perjury, alleged to have been
committed before a grand jury, or a court either, for that
natter, have the case decided on the question as to whether
the alleged false statement was freely and voluntarily meds,
or otherwise? Is it sound law, reason, or right, when one

, |under oceth has been even wrongfully required to answer &
~- | question, to hold as law the proposition that, by reason
" | of the fact that he answered such question under compulsion,
Z,ge is thereby licensed to answer falsely? 1Is it sound to
“hold that, if in such cese he be called to account for
meking a false statement, he may justify and excuse the
falsshood upon the sole ground that his speech was not
voluntary? It would be a sad day for the administration
of the law if a defendant, having placed himself or having
been placed in the position of having been ordered or
directed to answer, may thus destroy the power and effectiveness
of our Perjury Statute. Such is not the law,

"The men who wrote the ?erjury Statute stated, in
chapter 1, title 8, of our P.C., that if a false statemsnt,
under an oath required by law, be made deliberately and
wilfully, the same is perjury. They wrote further that,
if the statement alleged to be perjury was made through
inadvertence, or through mistake, or any agitation, then
same would not be perjury; but there the lawmakers stopped,
and there is not a line or a syllable in our written law
which, after giving to an accused the benefit of a charge
that his act must have been dsliberate and wilful, and that -
it must not have been the result of agitation, mistake, or
inadvertence, requires the court to go further and tell the
jury that, unless the alleged statement was freely and

6
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voluntarily meds, it could not be perjury. The paramount
inquiry in every case is, What is the truth: and the courts
have existed and all legal formalities have been created out

of the experience of the years, as being the very best means

of getting at this one end. We wish to write here, now, ~ |
that one must tell the truth in every judicial proceeding,

even when he speaks under compulsion. He has the right, \
under our Constitution and law, not to speak, under given
oircumstances, which are well understood, and in such case,

if effort be made to illegally compel him, the courts are g
ready and willing to accord substantial and speedy relief;

but, whenever for any satisfactory reason he does speak, then
he must speak the truth. We further held that if in any case
it be decided that his utterance wis wilful and deliberate,

end was not made under the broad exceptions of our written

law, and was false, then this court is unwilling, by judieial -
construction, to ingraft any other exceptions upon our
procedure thean those written by the lawmekers, Especially

is this true when we believe that the principle contemnded

for in this special charge is substantially embraced by the
exceptions already written into our law, The language used

by our lawmakers is that the statement must be wilful, and

this means that it must emanate from the will of the accused,
and not from the will of another; and the two words, *wilful!
and 'deliberate,' have been ocomstrued to mean that the accused
must have known the statement to have been false, and, so
knowing himself, have deliberately and wilfully made the same,
In the instant case, this phase of the case was fully covered
by the charge, and no complaint is made thereofe What we have
said ebove is not intended to apply to a case properly embraced
under our statute regarding statements under duress,"

See also Bain ve State (1890) 67 Miss. 557, 7 So 408,

In the light of the foregoing authorities it becomes pertinent to
examine the legislative history of the amendment to Article of War 24
which became effective on 1 February 1949, In submitting & proposed
bill (introduced as S 903 and HR 2575, 80th Congress, lst Session)
revising the system of military justice, the Wer Department proposed
amending Article of War 24 by adding thereto the following paragrapht

"The use of coercion or unlawful influence in eny manner
whatsoever by any person subject to military law to obtain
sny degrading statement not material to the issue, or any
self-incriminating statement, admission or confession from
any accused person or witness, shall be deemed to be conduct
to the prejudice of good order and military discipline, and -
no such statement, admission or confession sh2ll be received ;
in evidence by any court martiale" —
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In the hearings on this bill before Subcommittee No. 11, Legal,
Committee on Armed Services of the House of Represertatives, General
Hoover testified as follows with respect to the Wer Department proposals

"Article 24 is emended to prohibit expressly coercion
or wnlawful influence in the obtaining of confessions or
admissions or self-incriminating statementse

" "Wow, under the present Manual for Courts Martial no
confession is admissible unless voluntary. We have a little
difficulty, especially during wartime, when the Army is big,
in preventing zealous investigators from getting confessions
by third degree or other so-called police methodse

. "¥e are here trying to put a stop to it? (Subcommittes
Hearings on HR 2575, Committee on Armed Services, House of
Representatives, 80th Congress, lst Session, Pe 2043)e

The War Department's proposed amendment to Article of War 24 was
accepted by the subcommittee and the full committee end reported to the -~
House of Representatives without change (HeRe Ropt Noe 1034, 80th Conge,
1st Sesss p. 16 (1949)) During the consideration of HeRe 2575 by the
House of Representatives, however, threse changes were made in the proposed
amonded Article ol War 24, The first cha.nge was inserting the word "or"
between "issue™ and ™when" in the phrase, "or to answer any question not
material to the issue [5r when such answer might tend to degrade him,"
contained in the original articles The second change was striking out.
the words “de§rading statement not material to the issue or any self=-
incrimineting”™ in the War Department's proposed amendment. In offering
this change in the proposed amendment, Representative Fulton eaids

"I am striking out those words, and the reason for that
is as follows: The way the committee has it written they would
bar only the use of coercion and unlawful influence when it is
to obtain any degrading statement not material to the issue or
any self-incriminating statement. Actually, what the committee
meant to do is this: They want to say the use of coercion or
unlawful influence in any mammer whatsoever by eny person
subject to military law to obtain any statement, admission,
or confession from any accused person or witness shall be
deemed to be conduct to the prejudice of good order and
military discipline. In other words, you cannot have coercion
or unlawful influence used to get any statement, admission, or
confession." (94th Cong Rec 182 (1948))e

The third amendment of the proposed amended Article of War 24 consisted in
the addition of what is now the final sentence of that Article. In proposing
this amendment, Representative Burleson stateds ‘
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"Mro. Chairman, in most of our State jurisdictionms,
when & man is placed under arrest he must be warned of the offense
against him before he gives & written confession. As he gives
e written statement, it devolves upon the officer taking that
statoment to advize him thet any statement he may make can be
used against him on the trial of the offense of which he is scoused.
"In the case of men charged with an offense against
military law I have seen this thing happen, and you can
visualize it: A boy has committed some offense. An officer
. goes down to investigate. I have been that officer -- asking
for his statement, asking what he has done, and so forth, and
asking him all the leading questions he can think of. The
boy does not know his legal rights., He will give a statement.
Some of the questions are very leadings Oh, I know someone
will say *You will be fair about those thingse.' In reply I
say you are playing a game; you are workling for the prosecution;
and I repeat that I have been on both sides of the table ~- and
you would like for your side to wine. - Finally it becomes a game.
You lawyers kmow how it works. '
"I feel that when anyone authorized to take statements from
&n accused interrogates him for that purpose that he should tell
the acoused that any statement he makes may be used against him
on the trial of the offemse with which he is charged.
"I hope, Mr, Chairman, that the conmitee may accept this
emendmente I believe it is entirely falr, and I feel that if
the acoused is apprised of his rights justice will not be harmed."
(94 Cong. Rec. 184 (1948))

Subsequently the following discussion occurred:

"¥r. ELSTON. As I understand the gentleman's amendment it is to
essure the accused the same right a civilian has who is charged
in the civil courts with a crime, of being told that eany state-
ment he may meke may be used against him.

"Mr, BURLESON. That is right.

"Mr. ELSTONs I have no objection to the amendmente" (94 Cong. Rec.
185 (1948))

Article of War 24, as approved by the House of Representatives in He R
2576, was not smended in the Senate,

Article of War 24 now reads as follows:
"Compulsory Self-Incrimination Prohibitede—No witness before

a military court, commission, court of inquiry, or board, or
before any officer conducting an investigation, or before any
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officer, military or civil, designated to take a deposition to
be read in evidence before & militery court, commission,

court of inquiry, or board, or before an officer conducting
en investigation, shatl be compelled to incriminate himself
or to answer eny question the enswer to which mey tend to
incriminate him or to snswer any question not materisl to

the issue or when such answer might tend to degrade him.

, "The use of coercion or unlawful influence in any manner
whatsoever by any person to cbtain any stetement, admission
or confession from any accused perscn or witness, shall be
deemed to be conduct to the prejudice of good order and
military discipline, and no such statement, admission, or
confession shall be received in evidence by any court-martials
It shall be the duty of any person in obtaining eny statement
from an accused to advise him that he does not have to make
any statement at all regarding the offense of which he is A
accused or being investigated, and that any statement by the
accused may be used es evidence ageinst him in a trial b
court-martial.™ - :

It appears from the foregoing that Congress intended to forbid the

use of coercion or uhlewful influence in obtaining any statement from

a person accused or suspected of having committed an offense triable by
court-martial relative to a recital of some past acte Obviocusly, it was
not intended to confer a license to persons subject to military law to

ie with impunity whenever interrogated by a military'superior.//There

does not appear anything in the legislative history of the amendment to
the 24th Article of War which warrants the inference that Congress intended
to meke inndmissible the corpus delicti of a culpable lie, be it either in
& prosecution for perjury, false swearing or making a false official state-
mente .

It follows thet the accused's statement considered as the basis of
charges of having made a false official statement was properly received .
in evidenoce.

The Judicial Council has not overlooked the fact that the accused's
statement to Major Seely, although cbviously introduced in proof of the
corpus delicti of the false official statement alleged in the Specification
of Charge I, also ocorteined & minor admission as to the wcontested fact
that the accused had received the funds in question from the enlisted
men referred to in the Specifications of Charge II. This fact was fully
established by other uncontradioted evidence adduced by the prosecution
and was judicially admitted by the accused as a witness in his own behalf,
As pointed out earlier in this opinion, the accused's statement was properly
edmitted as proof of the corpus delicti of the offense alleged in the
Specification of Charge I. In view of the compelling nature of the other
evidence the admission contained in the accused's statement, even if it

10



hed been technically inadmissible for consideration with respect to
the Specifications of Charge II, was insignificant and could not have
prejudiced any substantial right of the accused within the meaning of
Article of War 37, (Compare CM 329162 Sliger, 77 BR 361)

5 For the foregoing reasons the Judicial Council concurs in the
conclusion of the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence apd to
warrant confirmation of the sentencee

Robert W. Brown, Brig Gem, OJAGC - Ce Be Mickelwalt, Brig Gen, JAGC

11
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

THE JUDICIAL COUNCIL
C 339L9L

Herbaugh, Brown and Mickelwait i
Officers of The Judge Agvocate General's Corps

In the foregoing case of Second Lieutenant Robert J.
Clifford, Jr., 01685630, Troop C, 24th Constabulary Squadron,

upon the concurrence of The Judge Advocate General the sentence

-

is confirmed and will be carried into executione.

A, SRR

e Brown, Brig Gen, JAGC Ce Be Mickelwait, Brig Gen, JAGC

24 February 1950

I concur in the foregoing action.

E. M, BRANNGN
Major General, USA
The Judge Advocate General

( oCMO 17, 20 March 1950),
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DEPARTMENT OF THS ARMY
Office of The Judge Advooate General
Wuhing‘bon 25’ D, Ce

CSJAGK = CM 339548

UNITED STATES FOURTH ARMY

Yo Trial by G.CeM., convensd at Fort
Sam Houston, Texas, 28 October, 1
and 4 November 1949. Dismissal,

total forfeitures after promulga=-
tion, and confimement for one (1)

yoar.

Seoond lieutenant BERNARD
GREEN, 0-2011949, Signal
Corps, 4006th Area Servioce
Unit, Fort Sam Houston,
Texas.

Vs et N e S Sa? s o ot

QPINION of the BOARD OF REVIEW
Mo AFEE, BRACK and CURRIER
Officers of The Judge Advocate General's Corps

l. 7The record of trial in the case of the officer named above has
been examimed by the Board of Review and the Board subtmits this, its
opinion, to the Judicial Counocil and The Judge Advooate General.

2, The accused was‘ tried upon the following charges and specifica-
tionss ‘

CHARGE Is Violation of the 6lst Article of War.

Specification: In that Second Iieutenant Bernard Green,
4006th Area Servioe Unit, did, without proper leave, absent
himself from his station at Fort Sam Houston, Texas, from
about 15 July 1949 to 13 August 1949.

CHARGE II: Violation of the 95th Artiocle of War.

Specifications 1, 2 and 31 (Findings of not guilty).

Specification 41 (Nolle Prosequi).

Specification 61 (Finding of not guilty).

Specification 63 In that Second Lieutenant Bernard Green,
4006th Area Service Unit, did at San Antonio, Texas, on
or sbout 25 Jume 1949, with intent to deceive and injure,

wrongfully and unlawfully make and utter to the Sol Frank
and Company, of San Antonio, Texas, a oertain ocheck, in
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wordas and figures as follows, to wits

SOL FRARK CO.
San Antonio, Texas

San Antonio, Texas, 25 June 1949

00

Pay to the order of Sol Frank Co $110 x=x
%

One Hundred Ten and xx DOLLARS

“Value Received, and Charge to Account of With Exchange and
Collection Charges

To National Bank of Fort Sam Housten) Bernard Green

) Home Address

Phone No, Temporary Address

and by means thereof did fraudulently obtain from the said
doL Frank Company, One Hundred and Ten Dollars ($110,00) in
iewful money of the United States, he the said Bernmard Green,
then well knowing that he did not have and not intending that
he should have sufficient funds in the National Bank of Fort
Sam Houston, for the payment of said cheolk.

Specifications 7 and 83 (Findings of guilty disapproved by
reviewing authority). ‘

CHARGE III: Violation o‘f tile 96th Article of War.
Specifications 1, 2 and 3: (Findings of not guilty).
Specification 43 (Nolle Prosequi).

Specification 51 (Finding of not guilty).

Specification 61 In that Second Lieutenant Bernard Green,
4006th Area Servioe Unit, did, at San Antonio, Texas, on
or about 25 June 1949, with intent to deceive and Ainjure,
wrongfully and unlewfully make and utter to the Sol Frank

and Company of San Antonio, Texas, a certain check, in words
and figures as follows, to wits
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SOL FRANK CO. .
San Antonlio, Texas

San Antonio, Texas, 25 June 1949

00

Pay to the order of  Sol Frank Co $110 =
00 _

One Famdred Ten and xXx Dollars

Value Received, and Charge to Aocount of With Exchange and
Collection Charges

To National Bank of Fort Sam Houston) Bernard Green
San_Antonie )

) Home Address
Phone No. Temporary Address

and by means thereof did fraudulently obtain from the said
Sol Frank Company, Ome Hmdred and Ten Dollars ($110.00) in
lawful money of the Umited States, he the said Bernmard Green,
then well knowing that he did nmot have and not intending
thet he should have sufficient funds in the National Bank

of Fort Sam Houston, for the payment of said check.

Specifications 7 and 8: (Findings of guilty disapproved by
reviewing authority). '

He pleaded not guilty to all charges and specifications and was found
guilty of the specification of Charge I and Specificetions 6, 7 and 8

of Charges II and III, respectively, not gullty of all other specifica=
tions, and guilty of Charges I, II and III. Specification 4 of Charges

II and III was nolle prossed. No evidemnce of previous conviotions was
introduced. He was sentenced to be dismissed the service, to forfeit all
Pay and allowances to become due after the date of the order directing .
execution of the semtence, and to be confined at hard labor for five years.
The reviewing authority disapproved the findings of guilty of Specifications
7 and 8 of Charges II and III, respectively, and approved only so much of
the sentence as provides for dismissal, total forfeitwres, and confine-
mext at hard labor for three years, two months and 27 days, but reduced
the period of confinement to one year. The record of trial was forwarded

for action under Article of War 48.

3., Evidence. Only the evidence relating to the offenses of whioch
accused was found guilty as approved by the reviewing authority will be

sumnarized.



8. For the Prosecution

(1) Specifiocation of Charge I

A duly authenticated extract copy of the morning report entries
of Headquarters 4006th Area Service Unit, Station Complement, Fort fam
Houston, pertaining to the accused, for & July 1949, 13 July 1949, end
15 July 1949 was received in evidence over defemse objection (R 26-27;
Pros Ex 1). These entries show the accused's status as follews: 4 July
1949, "Dy to Ord 1v (5 days) departed #** /s/ J.S. Bordovsky WOJG USA";

13 July 1949, "Ord Iv (5 days) extended (6 days) #s+ /s/ J,S. Bordoveky
WOJG USA™; 15 July 1949, "Dy to AVOL as of 0001 15 Jul 49 *»* /s/ J.5.
Bordovsky WOJG USA®. A duly authenticated extraot copy-of a morning
report of the seme organization, pertaining to the accused, for 31 Ootober
1949, was received in evidence over defense objeotion (R 27, Pros Ex 2),.
The morning report entry contained in this exhibit serwves to oorrect the
morning report entry of 15 July 1949 as follews: "Dy to ANOL as of 0001
15 Jul 49 should resd #%# Lv to AWOL as of 0001 15.Jul 49 »*+ /s/ J. M,
Yates 2d It AGD." A duly authenticated extract eopy of the mornming report
entries, concerning the accused, on the mornimg report of Beadquarters
Detachment (Cperating) 6004 Area Service Unit, Fort MacArthur, California,
for 17 August 1549, was received in evidence over defense objeotion (R 28,
Pros Bx 3)., This entry shows the accused as “Atohd & Jd fr Post Sig Hg
Pt Sem Houston Tex appd Long Beach AFB long Beach Calif 13 Aug 49 retd
mil oontl this sta 15 Aug 49 race (W) confd,® and a further entry showing
accused Reld atohd & confd trfd March AFB Riverside Calif VOCG EDCMR

17 iug 49 deptd w/gds *+* /s/ Williem A. Davis /t/ WILLIAM A DAVIS Capt.
M.

(2) Specification 6, Charges II and III

Mrs., Gloris M. Riedel, oredit manager for the Sol Frank Company,
San Antonio, Texas, identified the scoused and testified that em 25 June
1949 the acoused came into the store of the Sol Frank Campany and presented
a check for oash. Witness cashed the oheck and gave him §110.00 from the
funds of the Sol Frank Company. She identified Prosecution Exhibit 8, for
identification, as the check she cashed for ths accused on 25 June 1949,
and this cheok was received in evidence as Prosecutien Exhibit No. 8
®"subjeot to being connected with the issues in the cese™ (R 50,52). The
oheck was in the form of a draft for the sum of $110, dated 25 June 1949,
made peyable to Sol Frank Company, drswn on the National Bank of Fort Sam
Houston, San Antonio, and signed “Bernard Green.® Mrs. M, E, Burris,
bookkeeper and office manager of the Sol Frank Company, identified Frose-
cution Exhibit No. 8 as a check made out to the Sol Frank Company for $110
on the National Bank of Fort Sem Houston, and she testified that she
deposited it to the acooumt of Sol Frank Company in the National Bank of
Cormerce, and that it was subsequently returned with the notation “NSF.™
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Fitness further testified that the Sol Frank Compeny never received any
¥oonsideration® for that check and that it was charged to the accused’s

charge accourt in the company (R 56,57).

Mr. Ernest J. Vogel, assistent csshier of the National Bank of Fort

San Houston, San Antorio, Texas, testified that it was his duty to know
and supervise the keeping of records of the National Bank of Fort Sam
Houston (R 70). He identified a signature card bearing the signature
®Bernard CGreen" as the signature card covering the account of the ao=-
cused and kept.on file at the National Bank of Fort Sam Houston. This
oerd was admitted in evidenoce over defemse objection (R 71-73, Pros Ex
12), He identified Prosecution Exhibit 8 and stated that the records of
the bank showed that it was returned to the depositor unpaild because of
insuffioient funds (R 84). Indorsements on the reverse side of the check
show that it was deposited in the National Bank of Commerce payable to the
account of the Sol Frank Company end that on 27 June 1949 and agein on 6
July 1949 the latter bark indorsed the check for peayment through the San
Antonlo Clearing House. A printed memorandum attached to the check from
the National Bank of Fort Sam Houston (drewee bank) shows that the oheck
was returned, the reason given being, “not sufficient funds.®™ A bank
record showing this return was identified by the witness and received in
evidence (R 77-79, Pros Ex 15). A ledger sheet, identified by the witness
as an official record of the National Bank of Fort Sam Houston showing the
debits, oredits and bank balanoce of accused's ohecking account for the
period 20 May 1949 through 18 July 1949, was received in evidence over
defense objection (R 73-75, Pros Ex 13), This ledger shows that on 24
June 1949 accused had a credit balance of §$59.84 in his account and that
on 25 June 1949 a deposit of $180 was credited to his aocount and that

ten cheoks totaling $195.28, exclusive of the oheck dated 25 June 1949

for $110 (Pros Ex 8), were debited to his account on said date, leaving

a credit balance of $44.56. This ledger further shows that between 25
June and 13 July 1949 accused's oredit balance never had been sufficient
to pay the alleged check and all other cheoks which were charged to his
accourt on any particular day. It also shows that although acoused
deposited various sums in his cheokding account which exceeded the amount
of the alleged check the aggregate anount of other ohecks charged against
his account on the day of deposit reduced the balance of his acocount to
_an gmount which was insufficient to pay the alleged check. From 13 July
to 3 Qotober 1949 his checking account is shown to have been oconstantly
overdrawn (R 77; Pros Ex 14). M. Vogel further testified that when the
check for $110 (Pros Ex 8) was presented for payment there were not suffi=
cient funds to pay the check (R 106-107).

_‘t_)_. For the Defense

Having been advised by the lew member of his rights as a witness,
accused was sworn end, relevant to the offenses of which he was convicted,

908237 0—50——12 5
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testified substantially as followss He entered the Army in December 1942
at Fort Dix, New Jersey. He was sent to Fort Monmouth, New Jersey, and
then overseas to the European Theater of Operations until 21 November
1945. His principal duty as an enlisted man was supply work. He held
all the enlisted grades up to master sergeant and was given a direct
commission as second lieutenant in March 1944 by General Eisenhower. He
returned to the United States in December 1945 and was placed on reserve
status as a second lieutenant in January 1946, His efficlency ratings
as an officer include three “superior,® one Mexcellent," and one “unsatis-
faotory," which latter rating he received at his present station. @b re-
entered the service in March 1949 at Fort Sam Houston, Texas (R 115-119).
Concerning the check for $110, dated 25 June 1949, to the Sol Frank Company,
accused stated that when this check was returned to the store by the bank
it was charged to his account and that he had been billed for it by the
Sol Frank Company and that es far as he knew, he was still carried on the
books of that ccmpany for ite Accused further testified that he had been
in confinement since 13 August 1949; that since that date he has received
pay amounting to $241; that there was due him approximately $800 in pay
and allowances; that hs was desirous of having the money due him liquidate
his outstanding ochecks, but that he was told that his pay was being with-
held because of his indebtedness to the Post Exchange and the Offioers?
Club (R 119-121), : '

4, Disoussion

Under the specification of Charge I accused was charged and found
guilty of being absent without leave from his station, 4006th Area Service
Unit, Fort Sam Houston, Texas, from 15 July 1949 to 13 Aungust 1949, Hs
initial absence, as alleged, is clearly shown by the extract ocopy of the
morning report of his station for 15 July 1949 (Pros Ex 1) as corrected
by the morning report of his organization for 31 October 1949 (Pros Ex 2).
The entries in these exhibits show that the accused was on leave from 4
July 1949 to 14 July 1949 and that at 0001, 15 July 1949, he was dropped
fram leave to absent without leave. His return to militery service is

. established by the extract copy of the morning report of Headquarters
Detachment (Operating), 6004th Area Service Unit, Fort MacArthur,
California, for 17 August 1949 (Pros Ex 3), which shows that the accused
was returned to military control at that station on 15 Angust 1949.

. Defense counsel objected to the admission of Prosecution Exhibits

1l and 2 on the ground that the entries contained therein were hearssy be-
cause it was his belief that the authenticating offiocer “should first be
brought to testify to prove up the extract copy of the morning report® (R 26).
Conocerning this objection, suffice it to say that such contention, without
some showing of irregularity or illegality in the authentioation, is oon-
trary to the purpose for which authentication of publio official records
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was designed and to the established rules of oevidence pertinent thereto.
Of ficial records are gemerally proven by authenticated coples thereof
(MCM, 1949, par 120b). The authentication consists of an attesting cer-
tificate which is & signed statement indicating that the paper in question
is a true ocopy of the original and that the signer is the ocustodian of the
original, or his deputy and is sufficient, prima faoie, to establish the
truth of the record so authenticated (MCM, 1949, supra)e The authemtica-
tion appearing on Prosecution Exhibits 1 and 2 meets every essemtial re-
quirement of attesting certificates presoribed by the Manual for Courts=-
Martial end thus renders these exhibits admissible in evidence without
further requiring the testimony of the authenticating officer to prove

up the extraoct copy of the morning report.

Defense counsel also objected to Proseoution Exhibit 3 on the groumd
that "Whatever transpired at Fort MacArthur, California, or what may have
trenspired at long Beach, Californmia, is pure hearsay, *#" (R 27), and
that it was not shown who the person was who made the original morning
report entries or that such person knew the events therein recorded (R 28).
The defense introduced no evidence to support its contentlomsor to rebut
the ocompetency of Prosecution Exhibit 3. This exhibit shows that the
original morning report entries extracted therein were signed by "William
A. Davis Captain Inf.® In this respect the exhibit is drawn in substane
tial oompliance with the requirements prescribed by Army Regulations and
thus is sufficient to refute so much of the defense objection as contends
that it was not shown who the person was that made the original morning
report entries (par 27, AR 613-30, 17 Mar 1947). Concerning the conten=
tion that it was not shown that Captain Davis. as maker of the entries
contained in the exhibit in question, had knowledge of the entries therein
recorded, suffice it to say that the burden of adducing such evidence rests
on the defense (MCM, 1949, par 64e). In this regard, the Manual for Courts-
Martial expressly provides that morning reports ere competent evidence
of the facts recited in them, except as to entries therein whioh the
recording official obviously had no duty to record or concerning which
he obviously had no duty to know or ascertain the truth, and that any such
record, as an official statement in writing, is competent prima facie evi-
dence of the fact or event, without calling to the stand the officer or
other person who made it (MCM, 1949, per 130b; see also CM 320957, Boone,
70 BR 223,225).. Sinoce the defense introduced no evidence to show that
Captain Davis did not have personal knowledge of or had not ascertained
the truth of the events recorded in Preosecution Exhibit 3 it may be presumed
that, except as to so much of such entries as appear to be patently hear-
88y, they were made upon his personal kmowledge or that the truth of such
evenis were ascertained by him through ocustomary end trustworthy channels
and, therefore, the exhibit was edmissible in evidence. Ascordingly, so
much of the entry as states, "Atchd & Jd *** retd mil contl this sta 15
Aug 49 race (W) confd" is competent prima facie proof of the termination
of accused's unauthorized ebsence. In view of the above, we conoclude
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that the objeotions of the defense to Prosecution BExhibits 1, 2 and 3
were not well founded, thet they were properly admitted in evidence and
are legally sufficient to support the findings of guilty of the specifica-
tion of Charge I.

~ Specification 6, Charges II and III

An identical specification under each of these charges ‘alleges that
the aocused wropgfully end unlewfully made and uttered a cheok to the
Sol Frenk Company of Sen Antonio, Texas, in the sum of $110 with en in-
tent to deceive and that thereby he fraudulently obtained from that
company $110 when he knew he did not have and did not intend to have
sufficient money in the National Bank of Fort Sam Houston, Texas, the
drawee bank, for payment of that check, in vliolation of Articles of War
95 and 96

The élements of proof of the offenses charged are set forth in
CM 322695, Thomas, 71 BR 313, as followss

%"a. The making and uttering of a check;

"b. With intent to deceive thereby:;

“c. Having insuffiocient funds on deposit to pay it when
presented in due course to the drawee bank; and

®3. Knowing that there are not, and not intending that there
be, sufficient funds on deposit in the drawee benk to
pay it when presented in due course."

The evidence fully establishes that the acoused made and uttered the
oheck in question and that he did not have suffiecient funds on deposit to
pay it when it was presented in dus course to the drawee bank.

That the aocused was the maker of thse check is undisputed. When it
was introduced in evidenoe the accused raised no objection to the genuine-
ness of the signature appearing thereon, which purports to be his signa-
ture, and consequently, it may be assumed that he acknowledged it to be
his signatuwre. Aocordingly, the court was Justified in finding that the
accused was in fact the maker of the check (MCM, 1949, par 12%b; CM 324725,
Blekeley, 73 ER 307,325; In re Goldberg, 91 Fed 2d 996). -

The only substential question presented by the record with respect
to these specifications is whether the evidence is sufficient to support

the allegation that the check was uttered with intent to deceive and
injure.

An examination of the ledgers of aocused's bark acocount (Pros Exs
13 end 14) reveals that from the date of the check in question to 13
July 1949, the accused at no time hed sufficient funds on deposit in



the drewee bank for the payment of this and all other ohecks drewn against
his ohecking accownt. While it appears that he made substantial deposits
in his acoount on and after the date of the alleged oheck, which deposits
exceeded the amount of that oheck, his acocoumt was constantly depleted

by the prior payment of other checks which he had drewn and thus rendered
his scoount insufficient to pay the alleged oheck. After the aoccused learned
that the oheok was dishonored for nonpayment and charged to his charge ac-
esount at the Sol Frank Company (payee) he made no effort to redeem this
oheck nor, in his testimony, offer any reasonable explanation for not doing
so. Of partioular significance, with respeot to the accused?s alleged in-
tent to deceive and injure, is the faot that notwithstanding his knowledge
of this dishonor he never offered to make his cheok good while, at the

same time, he oontinued to deposit funds 1in his account, larger than the
smount of the instant oheck, but against which he further continued to

draw other checks, thus rendering his account insufficient to pay 