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WAR DEPARTUERT
Army Service Forces
In the Offics of The dJudge Advooate Genersl 1)
Weshington, D.C.
SPJGK
eassTy 17 DEC 1943 -

UNITED STATES SOUTHERN CALIFORNIA SECTOR

. ) WESTERN DEFENSE COMMAND
Ve
Trial by G. C.M., convened at
Pasedena, California, 3 November
1943, Dismissal and total for-
feitures.

Second Lieutenant EDWARD F.
BREYXANN (0-1797076), Corps
of NMilitary Police.

Nt Nt N N St St N’

QPINION of the BOARD OF REVIEW
TAPPY, HILL and ANDREWS, Judgs Advocates.

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General. :

2, The acoused was tried upon the following Charge and Specifications:
CHARGE: Violation of the 95th Article of War.
.Specification 1: (Finding of not guilty.)

Specification 21 In that 2nd lieut. Edward F. Breymamn Co,
"C" 775th Militery Police Battalion did, at Tucson Arizonms,
on or about the 19th day of September 1943, conduct himself

“in an indecent, lewd and obscene manner by going to a hotel
room with Sgt. Frank J., Babcock, disrobing eand while both
were naked and lying on a bed did put his arms around and
try to kiss the sald Sgt. Franx J. Babcock and did fondle
his person.

He pleeded not guilty to the Charge and Specifications., He was found guilty
of the Charge and of Specification 2 and not guilty of Specification l. No
evidence of previous convictions was introduced. Hs was sentenced to dise-
missal and forfeiture of all pay and allowences due or to becoms due., The
reviewing authority approved the sentence and forwarded the record of trial
for ection under Article of War 48,

3. The evidence shows that at about 7:15 pe.m. on 19 September 1943,
at the Mandalay Inn, Tuocson, Arizona, Sergeant Frank J, Baboock, 62nd Bomb
Squadron, 39th Bomb Group, met accused, whom he had not previously known
(R.16,19). Sergeant Baboock was sitting alone in a booth at the time, and
the acoused walked over and asked whether he could join Babcock, who replied
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in the affirmative. Thereupon acoused seated himself at the booth and
the two proceeded to drink and engage in conversation for approximately
helf an hour (R.16). It developed that Babcock had & room at the Arizonma
Hotel in Tuoson. Aoccused had no room and asked Baboock whether he could
stay in the latter's room. Babcock said that he could. When they left
the Inn, accused bought & pint of whiskey and they went to Baboock's room
in the hotel, arriving at about 8 p.m. It was wery werm and each took
off his shirt (R.16,17). At this time the window Shade was up (R.18).

Accused locked the door and he and Babooock sat on the edge of the
bed talking and drinking. At some stage of the prooceedings, not entirely
clear from the testimony of Babooock, the latter pulled down the shade.
Aocused suggested that when they became intoxiocated they should undress,
go to bed, and sleep it off. After awhile Baboock began to feel the
. effects of the liquor and epparently at this time accused put his arm °
or arms around Babcock and suggested that the latter undress and go to
bed., Acoused undressed and again suggested that Baboook do likewise,
Babcock did so and they lay together on the bed, facing eech other. They
were naked. Aoocused put his arm and hands around Babcock end his leg over
Babcoock's leg (R.17,18,19,22).

Thereafter, aocused kissed Baboock on the lips and felt his penis.
At this time Baboock's penis was_"hard™., A few seconds later some members
" of the military polioce, together with other persons, entered the room.
Baboock testified that the acoused's oontact with his penis "could not
- have been accidental™ (R.20). “

First lieutenant John J, Fox, Corps of Military Police, 777th Military
Police Battalion, testified that he was called to the Arizons Botel on the
night in question by an officer of the Tucson Polioce Department. Lieutensnt
Fox, together with the Tucson policeman, an enlisted man, and an official
of the hotel, went to a room across a courtyard from that occupied by the
aococused and Baboock (R.26). The window of this room was not more than
12 or 13 feet away from Baboock's room (R.29). In the latter's room the
lights were on, the window was open, and the window shade was up. Accused
and Beboock were stripped to the waist and were sitting on the edge of
the bed, talking. From time to time scoused would lie back on the bed.
Every once in ewhile he and Baboock would get up and pour a drink. While.
the sccused was lying on the bed he had his hand over Babocock's beok,
patting him on the shoulder (R.26). Several times he pulled Bebcook down
onto the bed (R.30). After about 15 or 20 minutes the shade was pulled
down, whereupon Lieutenant Fox and the others went around to the door of
the room ococupled by accused and Baboocks While they were outside the
door, Lieutenant Fox heard the accused say, "'You betier take off your
pents and take off your shoes'™, Baboock "acquiesced™ (R.27). The
hotel official opened the door with a pass key (R.31) and the party
entered the room (R.27). The lights were on, and acoused and Baboock,
who were naked, “were just getting off the bed". Each had a "formidable
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erection™ of the penis. Accused said, "*TFox, can't sometking be ddne
about this?'™. Bebcock said, "'Demn it, I should have known wha.t he
was up to when he was feeding me the liquor'™ (R.27,28).

_ On cross-examination Lieutensnt Fox conoeded that acocused wes re-
garded as a grod officer (R.28).

The accused testified briefly concerning his military service and
'his educational background (R.40). With reference to the evening of 19
September 1943, he admitted asking Babcock for permission to sit at his
booth at the Mandslay Imn (R.42,47,48). He corroborated Bebcock's evidence
concerning their conversation end drinking at that place. After Bebcook
mentioned that he had a hotel room, sccused said he would be willing to
buy a pint of liquor if they oould use the room together, to whioch Babcock
agreed (R.42). They left the Inn about 7145 pem. (R.48). They bought
some liquor and went to Baboook's room in the hotel, where they sat on
the edge of the bed, stripped to the waist. Accused removed his shirt
because of the heat (R.42,48). They drank and talked and the accused put
his arm around Babcock and "just let my arm on his shoulder®, Aoccused
would "lay back" and smoke his cigar and after awhile "would ocome forward
again and take some more of the liquor™ (R.43).

At length accused sald he was goirg to bed. Baboock decided to go
also and pulled down the window shade, after which they undressed (R.42,
43). At this point, while they were sitting on the bed with the lights
still on, the officers came in (R.43,49,50). After accused dressed, he
said to Lieutenant Fox, "'What are you going to do about this1'® (R.50).

At no times after accused had removed his clothing did he "lie down
by the sergeant™ (R.49). He did not kiss or attempt to kiss Babcock
(R.43,44): He did not touch Babcock's penis or put his hand on any other
part of Babcock except aoross the back of his shoulders (R.44). Accused
testified that he did not know whether either he or Babcock had an erection
(R.50). He did not deny having one but testified merely that he was not
conscious of any such condition. He wes not drunk (R.51).

' For the defense, Sergeant Philip B, Salatino, Corps of Military
Police, Camp Roberts, Celifornia, testified that he had roomed with ace
cused for about six months while accused was & sergeant, and that during
this period he had never seen "any unnatural reactions of a sexual nature®
(R.SS)

Second Lieutenant Louis Bulasky, 775th Military Polioce Battalion,
testified that he had lived in the same barracks with accused for some
time and had also occupied hotel rooms with him. Accused never evidenced
any irregular oonduct from a sexual standpoint and always behsaved himself
?a an ofi)‘ioer and gentleman. His reputation in the battalion was excellent
'(R.36,37). .
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It was stipulated that First Lieutenant Joseph R. VWeir, Company D,
775th Military Police Battalion, would testify that he had been qQuartered
with accused for a time and had occupied hotel rcoms with him on several
occasions. Acoused had always acted as a perfect gentleman, and witness
regarded him as a person of high character and morals (R.38).-

It was stipulated that Sergeant Charles A. Gallandat, Company D,
775¢th Military Polioce Battalion, would testify that he had shared the
same quarters with accused for a times; that accused hed always oonducted
himself as an officer and gentlemen; and that he was a very conscientious
officer (R.38,39). '

Captain Arthur R. Casey, Jr., ledical Corps, Pasadens Area Stetion
Hospital, testifisd that shortly prior to the day of trial he had examined
accused and that in.his opinion accused had normal sexusl desires (R.33,34).

It was stipulated that Ceptain Robsrt J, Stein, Medical Corps, Chief
of the Neuropsychiatric Service, Davis-Monthan Hospital, Tucson, Arizons,
would testify that accused had requested witness to make a psychiatrie
examination by reason of acocusations of sexual perversion. Accused
described to witness the various "episodes" which had ocourred during
the few weeks immediately preceding the examination., Witness made a re-
view of the accused's past history in an attempt to discover any homosexual
trend. The neuropsychiatric exemination did not reveal any unusual be=-
havior and there was no evidence before the witness to support a claim of

Yeither overt or latent homosexuality"™ (R.39).

4. The evidence for the proseoution clearly proves that at the plaoce
and time alleged in Specification 2, acoused did the acts alleged therein,
iiithout doubt those acts were indecent, lewd, and obscene, and constituted
conduct unbecoming an officer and a gentlemen. In view of the clear and
manifestly unprejudiced nature of the testimony for the prosecution, ac-
oused's denials are unworthy of belief. The medical testimony is incon-
clusive end does not suffice to throw a reasonable doubt upon the story
of the evening's events. In the opinion of the Bourd of Keview, the findings
of guilty of the Charge and Specification 2 thereof are sustained by the
evidence.

5. As noted, Lieutenant Fox testified for the prosecution. On orosse
examination the defense counsel guestioned Lieutenant Fox concerning the
reputation of the accused as an officer., Witness replied that although he
had never heard accused's reputation "expressed”, accused was regarded as
a good officer and that, so far as witness knew, he was a "fine man® (R.287.
Inasmuch as this testimony placed accused's character in evidence, it would
have been proper for the prosecution to introduce evidence in rebuttal .
thereafter: (M.C..,1928, p. 112).,. The defense counsel then asked when wit-
ness first learned that accused was under surveillance by the police depart-
ment. Witness answered, "After the Garis incident", manifestly referring to

-4 -
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Specification 1 of the Charge. The next question was, "How long after
the Garis incident?", to which witness replied, “There was snother in-
cident at, I believe, the same hotel with a Corporal Bareo. I went. down
there and when I got there, Lt. Breymann was Jjust comlng out of this
Corporal Bareo's room."

The defense counsel moved that the answer be stricken "in that it
went beyond the question itself and brought in & matter that might be
considered by the court as influential in the decision in the case®
(R.28). The law member denied the motion (R.29). Even if it be conceded
that the lew member's ruling was erroneous, in view of the convincing
nature of the vrosecution's evidence the substantial rlfhts of accused
were not prejudiced.

Defense counsel objected to that portion of Lieutenant Fox's testimony
relating to matters observed and occurring after the entrance into Babcook's
hotel roome. Counsel oontended that the entry was illegal and that, by
reason thereof, evidence of what occurred thereafter was incompetent (R.30,
31). The law member overruled the objection (R.31). The ruling was correct,
since the entry was lawful (32 C.J. 5663 6 C.J.S.607; 26 A.L R. 286; Clark,
Criminal Procedure, <nd ed., secs. 10-12,18).

6, War Department.records show that the accused is <9 years old.
He graduated from high school, attended Concordia College, Fort wayne, -
Indiana, rfor four years, and the University of Illinois for two years,
but did not graduate from eitner institution. He served as an enlisted
man from June 1941 until 12 February 1943, when, upon graduation from
the Provost larshal General's Officer Candidate School, Fort Custer,
Michizan, he wes appointed second lieutenant, Army of the United States.
In recommending accused for Officer Candidate School, his commanding
of ficer stated that he had demonstrated outstanding qualities of leader=
ship and that his character was excellent.

7. The court was legally constituted and had jurisdiction of the
person and the subject matter. No errors injuriously affecting the sub-
stantial rights of the accused were -conmitted during the trial. 1In the
opinion of the Board of Review the record of trial is legally sufficient
to support the findings and sentence and to warrant confirmation of the
sentence., Dismissal is mandatory under Article of Viar 95.

%MO’ i M Judge Advooate.
) e OO I

s Judge Advooate.

%R W Judge Advocate.




.‘
e

3 Inocls.” - “The Judge Advocate General.

(€)

.

‘1st Ind,
War Department, J.A.G.C., 6 JAN 1344 - To the Secretary of Warf.‘

1. Herewith transmitted for the sction of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant kdward F. Breymann (0-1797076), Corps of Mlitary
Police.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings and sentence ’
and to warrant confirmetion of the sentence. . I recommend that the
sentence be confirmed but that the forfeitures be remitted, and that
the sentence as thus modified be carried into execution.

3. Inolosed are a draft of a letter for your signature trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recormendation
heresinabove made, should such action meet with approval.

- Ty

o W << . .\“"‘---"\J%—M..-..Q/\_

Myron C. Cramer,
lajor General, .
Incl.l=-Record of trial.
Incl.2«Draft of ltr. for
sige. Secs of War,
~ Inel.3-Fonr of Ex. action.

(kesigned)

i
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WAR DEPARTMENT
Army Service Forces

In the Office of The Judge Advocate General

SPJGQ .
CM 244802

'UNITED STATES

Ve

Warrant Officer Junior
Grade CHAPLES G. VAN DCRN
(#2110363), 787th Ordnance

Company. .

Washington, D.C.

=4 .Dgc 1943
87TH INFANTRY DIVISION
Trial by G.C.M., convened at

)

) Camp McCain, Mississippi, 15
) October 1643, Dishonorable
)

)

)

ten (10) years. Disciplinary
Barracks.

HOLDING by the BOARD OF REVIEW
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. -

1, The record of trial in the case of the above named 'uafrant
officer has been examined b the Board of Review.

2. The accused was tried upon the follom.ng Charge and. Spec:!.-

ficationss

CHARGE: Violation of the 93rd Article of War,

Specification 1s

Specification 21

Specification 33-

In that Warrant Officer Charles G. Van -
Dorn, 787th Ordnance Company, did, at -
Sardis, Mississippi, m or about §

December 1943, commit the crime of

sodomy, by feloniously and against the

order of nature having carnal cannec-

tion with Willard J, Were, Private,

' 787th Ordnance Company, per os.

In that Warrant Officer Charles G. Van
Dorn, 787th Ordnance Company, did, at
Houston, Mississippi, an or about 25

July 1943, attempt to commit the crime

© . of sodomy, by feloniously attempting to

have carnal connection against the order
of nature with Richard F, Sowkin, Private,
787th Ordnance Company, per annunm,

In that Warrant Officer Charles G. Van
Dorn, 787th Ordnance Company, did, at
Houston, Mississippi, on or about 8 .
August 1943, comuit the crime of sodomy,

by feloniously and against the order of -~
nature having carnal connection with :
Willard J. Ware, Private, 78’7th Ordnance

Compa.ny, per os. -

discharge and confinement for

7
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lle pleaded not guilty to and was found guilty of the Charge and all .
Specifications thereunder, and sentenced to be dishonorably discharged -
the service, to forfeit all pay and allowances due or to bacome due,
and to be confined at hard labor at such place as the reviewing auth-
ority might direct for ten years. The reviewing authority approved

the sentence and designated the ‘United States Disciplinary Barracks,
Fort Leavenworth, Kansas, as the place of confinement, but the order
directing the executicn of the sentence was withheld pursua.nt to
Article of War 503.

- 3. Since the record of trial supports the findings of guilty of
‘the Specifications as charged, the evidence is not discussed. However,
an attempt to commit sodomy, as charged by Specification 2, is properly
brought under Article of War 90 rather than Article of War 93, since
the attempt is not included in the express terms of the latter Article
(M.C.M. 1928, par. 78b). The sentence is not thereby affected, being *
supported by the convictions under Specifications 1 and 3 of the
ongi.nal Charge, -

4e Confinement in a penitentiary is authorized for the offenses
here alleged, recognized as offenses of a civil nature and so punishable
by penitentiary confinement by section 28, title 6, of the Code of ths
District of Columbia, and directed by the prorvisions of paragraph 5d,
sec. 2, AR 600-375. )

"5, For the reasons stated above s the Board of Review holds that
the record of trial is legally sufficient to support the findings of
guilty of Specifications 1 and 3 of the Charge, and the Charge, and
legally sufficient to support only so much of the findings of guilty
of Specification 2 of the Charge as involves a finding of guilty of
attempt to commit sodomy in violation of Article of War 96, and legally
‘sufficient to support the sentence.

%M%J i Mw.
m\%bj;ﬂb\ Jndge Advocate.r
Mé@éw/w\

. MEO A.dvocate.




1lst Ind.

10 DEC 1943 _
War Department, J.A.G.0., = To the Commanding General,
97th Infentry Division, Camp iicCain, lississippi

1, In the case of Warrant Officer Junior Grade Charles G. Van
Dorn (W2110363), 787th Ordnance Company, I concur in the foregoing
holding by the Board of Review and for the reasons stated therein
recormend that only so much of the findings of guilty of Specifica-
tion 2 of the Charge be epproved as involves & finding of guilty of.
attempt to commit sodomy in violation of Article of War 96s. Upon
compliance with the' foregoing recommendation, under the provisions
of Article of War 50%, and Executive Order No. 9363, dated July 23,
1943, you will have authority to order the execution of the sentence.

2. T likewise concur in the holding of the Board of Review that
‘confinement in a penitentiary is authorized for the offense of
sodomy of which the accused has been convicted and paragraph 5d, sece
I1, AR 600~-375, contemplates that a Federal penitentiary will be
designated as the place of confinement in a case of this kind. I%
is therefore recommended that your action be modified accordingly
prior to the issuance of the general court-martial order publishing
the proceedings in the case.

3. Vhen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding end

(9)

this indorsement. Yor convenience of reference and to facilitate attache

ing copies of the published order to the record in this case, please
place the file number of the record in brackets at the end of the
published order, as follows: .

(Clt 244802),
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VAR DEPARTHENT
Army Service Forces :
In the Office of The Judge Acvocate General (11)
Washington, .0, ‘ :
48 JUN 1344
S2JGH ' '
CM 247981
UCNITED STAT ARLY AIR FCRCES
EASTERN TECHENICAL TRAINING CQYIAND
.© v, . v
Trial by G.C.M., convened
at Seymour Johnson Field,
lorth Carolira, 6 Jamary
194ly, Dismissal,

First Lieutenant CHARLES
L. COBE (0-430786), Air
Corps., :

. CPINION of the BCARD OF REVIEW
DRIVER, O'COWNGR and LOTTERHO3,Judge Advocates

1. The record of trial in the case of the officer named above has been
examined by the Board of Review and the Board submits this, its opinion, to
The Judge Advocate General. : : .

>2. The accused was tried upon the fcllowing Charges and Specifications:
CHARGE I: Violation of the 96th Article of War.

Specification 13 In that First Lieutenant Charles L. Cobb, 321st
Fighter Squadron, 326th Fighter Group, did, at Marion, Mass. and
at Wareham, Massachusetts, on or about 10 September 1943, wrong-
fully fly a FP-}7C Government-owned airplane, serial number -
l1-6086, at an altitude of about fifty (50) feet, in violation
of paragraph 16 a, Arny Air Forces, Regulation 60-16, 9
September 1942, and did thereby wrengfully camage said airplane in
the amount of about '-P521 €S,

Specification 23 In that First Lieutenant Charles L. Cobb, 321st
Fighter Squadron, 326th Fighter Group, did, at »arion, Massa-
chusetts, and at Vareham, Massachusetts, on or about 9
September 1943, wrongfully fly an AT-6A, Government-owned air-.
plane, serial number }1-16576, at an altitude of about fifty
(50) feet and performed acrobatics at an altitude of about two
hundred (200) feet, in violation of paragraph 16 a, Army Air

-Force Regulation 60-16, dated 9 September 1942.

-

CHARGE II: Violation of tre 95th Article of War.

Specification 1t In thet First Lieutenant Charles L. Cobb, 321st
Fighter Squadron, 326th Fighter Group, did, at Westover Field,
Massachusetts on or about 10 September 1943, with intent to
-deceive Second Lisutenant George W. Steller, Engineering Officer,
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321st Fighter Squadron, 326th Fighter Croup, officially report
in part on War Department A4F Form No. 1A, that the left

wing of RP-}7C airplane, serial number 41-6086, which wes
being flovm by him on or about 10 September 19L3, hit a tree’
because of engine failure,which report wes known by the said
First Lieutenant Charles L, Cobb to b2 untrue in that engine
failure was not the cause, on or about said date, of the air-
plane's left wing hitting a tree. '

Specification 2: In that rfirst Lieutenant Charles L. Cobb, 321st

Fighter Squadron, 326th Fighter Group, did, a2t Westover Field,
lassachusetts, on or about 10 September 1943, with intent to
deceive Captain Laurence F. Sorrels, Air Corps, Assistant
Operations Officer, 321st Fighter Squadron, 326th Fighter
Groupry, officially state 4o the said Captain Laurence F.
Sorrels, that RP-L7C airplane, serial number L1-6086, had been
damaged by striking a tree while making an emergency landing
on or about 10 September 1943, which statement was known by
the said First Lieutenant Charles L: Cobb to be untrue in‘'that
said airplane was not damaged by striking a tree while making
an energency landing on or about said date nor was an ere r-
gency landing made on or about said date.

Specification 3: In that First Lieutenant Charles L. Cobb, 321st

. Fighter Squadrcen, 326th Fighter Group, did, at Westover Field,
Massachusetts, on or zbout 10 September 19h3, with intent to -.
deceive i-ajor Lonald T. Bennink, Air Corps, his Squacdron Com-
mander, officially state to the said Fajor Donald T. Bennink
that RP=U7C airplane, serial nurber 41-6086. had been dam ged
by striking a tree while making an emergency landing on a

dirt road necessitated by engine failure on or about 10 .
September 1943, which was known by thersaid First Lieutenant
Charles L. Cobb to be untrue in that said airplane was not

dam ged while meking an emergency landirg nor did said airplane
meke an emergency landing nor was there any engine fallure cn

- or ebout said date,

Specification L3 In that First Lieutenant Charles L. Cobk, 321st

Fighter Squadron, 326th Fighter Group, did, at Westover Field,
Massachusetts, on or about 10 September 1943, with intent to

* ceceive Lieutenant Colmel Williem S. Steele, Air Corps, his

Group Commander, officially state to the-said Lieutenant

Colonel William 5. Steele, that KP-L47C, airplane, serial

number L1-6086, had been damzged by striking a tree while making

an emergency 1and1ng necessitated by engine failure on or "

about 10 Segtember 1943, which statement was known by the said .
irst Liesutenant Charles L. Cobb to be untrue in that there

had been no engine failure and no emergency landing on or about
said date.
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He pleaded not guilty to and wes found guilty of the Charges and all Speci-
fications. He was sentenced to be dismissed the service. The reviewing .
authority approved only so much of the finding of guilty of Specification

1, Charge I, as imvolves an offense committed at Wareham, Massachusebts;
approved only so much of the finding of guilty of Snecification 2, Charge I,
as involves the offense of flying at an altitude of about 50 fest at :
T;areham, tassachusetts, in violation of regulatiosnsy approved the sentence;
and formarded the record of trial for action under the Li8th Article of War.

3. - The evidence for the prosecution is substantially as follows:

a.’ Specification 2, Charge I: bajor George A. Parker, acting
operations officer of the 326th Fighter Group, identified a flight report
(Ex, §), 321st “ighter Squadron, 326th Fighter Group (the organization of
accused), Westover Field, Massachusetts, 9 Septenber 1943. The report shows
that accused and First Iieutenant V. 5. Borders made a flight from Westover
to Otis, beginning at 2330 p.m, and ending at 3340 p.m., in a model AT=6A
plare, serial number L1-1£576. Xajor Parker testified that the spotter
nurber of thz plane was 229, and that accused was listed as pilet and
Lieutenant Borders as passenger. The report shows accused as pilot for an
hour and Lieutenant Borders as pilot for ten minutes (R. 11-12).

At about 2830 or 3300 p.m. on 9 Septerker, lNrs. Viola kurphy,
Warehanm, lassachusetts, saw an airplane fly over. It hsd the number 229 on
the wing, was "flying quite low and just cleared the steeple on the towmn
hall® (R. 8; Exe 1). : :

Lieutenant Colonel William S. Steele, commanding the 326th Fighter
" Group, testified that during an investigation on or after 25 September’
accused appeared before a board of officers, was advised of his rights, and
made a statement, substantially as followst He tock off from Westover .
Field, flew directly to Wareham, then toward ¥arion and to Otis Field. He
made one or two "slow rolls" en route, did not remember how many passes he
made, estimated his altitude at about 30 feet, "™quite low", and stated that
Lieutenant Borders was in the rear seat. Colonel Steele stated that accused
was "quite honest about the whole thing" (8, 14-15, 18~20). B

At some time between L or 5 September, when accused Joined the or-
ganization, and 9 September, he read a number of flying regulatidns, as
shown by a’signed and initialled certificate (Ex. 7) dated 9 September.
Amy Air Forces Regulation No. 60-16 is not listed on the certificate. Ac-
cused subsequently admitted that he knew the regulations (R. 16-17, 30-31).

b. Specification 1, Charge It 'An engineering flight report (Ex.6)
dated 10 September 1943, identified by Major Parker and covering a model
R?-h?c airplane, serial number 416086, bears a notation showing that accused
p}loted thq‘plane on that day and that the plane hit a tree with the left
wing. As !ajor Parker recalled it, the plane bore the spotter number 226,
The Air Corps insignia follows the spotter number (R, 12-14, 22).
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At about 1350 to 2300 p.m. on 10 September, Mr. Clifton F. Keyess
Wareham, Massachusetts, saw a P-§7 with "226%® on the side, flying over
"Very low, tree top heighth®. As it "swung low by the Town Hall, it
clipped the top off of a tres" (R. 9-11; Ex. 3). :

On 11 September, accused appeared before an investigating board,
was warned of his rights, and stated that he had flown to the vicinity of
Wareham, passed over "an old. duck hunting spot™ and.decided to make a .
similated pass at a rock in the river just south of #areham. He made a
dive, levéled off, aimed at the gock, and, as he pulled up, struck a tres
with the left wing. The rock was "real close" to Wareham. Major Donald
T. Bennink, commanding the 321st Fighter Squadron, testified that on 11
Sept ember before the board mebt, accused came to him, withdrew a former state-
mert, and "volunteered® a new statement .(Ex. 10), which was substantially the
same as tl;e statement made to the board that afterncon (R. 15-16, 18-19, 25,
27, 29-31). Lo :

It was stipulated (Bx, L) that the damage done to the plane on 10
September amounted to $521.65, and that accused had offered to pay that
_amount to the Government (R. 11). a

: C+ Charge IIt Second Iieutenant George W. Steller, assistant
engineering officer, 321st Fighter Squadron, testified that the engineering
flight report (Bxs 6) of 10 September was received by him (Spec. 1:5. - This
report contains a statement that accused "Hit tree with left wing on engine

© - failure, Fallure due to air lock in gas line. Engine functioning O.K.

"now. Forced landing not complete. Ergine caught Just before wheels hit
ground™, Lieutenant Steller testified that accused flew the plane on the
last f£light that day, he did not see accused "make" the remarks in the re-
port, but it was his "belief" that accused made them (R. 21-23).

At about 3330 or L:00 p.m. on 10 September, Colonel Steels ex~-
amined a P-47 which was reported damaged in flight and interviewed accused,
who was standing by the plane. The damage consisted of a sharp gash near
the end of the left wing. When asked how the damage octurred, accused
stated to Colonel Steele (Spec. L) that he had been flying at sbout 2,000 feet

‘about 50 miles southeast of Westover Field, his motor began to miss®;, he
shifted from the auwxdliary to the main terk, lost altitude,. the engine womld
not "catch®, .and he attempted a forced landing in a field. On the way in
the left wing struck the top of a tree, the motor "caught", he "gunned® it,
and, in taking off, the left wing again hit a tree. He then returned to

- Westover Field. Accused had been in the organizatien since l or 5 September
:;1;1 :%;hough Cgimelf?jt:eele h;:ould not state, definitely that accused knew he ’

comman officer was s ‘ “a My

he was (R, 15, 1?%18). er e w ure accused had'a _very good idea®™ who

P
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Captain lLaurence F. Sorrels, assistant operations officer, 321st
Fighter Squadron, testified that he was present about 3:L5 pem. on 10 :
September when accused made a statement to Colonel Steele about the cause
of the accidemt. Accused reported to Colonel Steele and Captain Sorrels
(Spece 2) that the plane was damaged by striking a tree while making an
emergency landing. Later that day Captain Sorrels made a flight with
accused by order of Colonel Steele in order that accused could point out .
the field where he made “his attempted-forced landing®. They found the
field "in the vicinity of" Wareham and Marion, Massachusetts., Accused
claimed that he attempted to moke an emergency landing in "that field"
(R. 23-26, 28).

- Major Bennink testified that on 10 September he looked st the

., damage to the plane and accused tried to explain how it happened. Accused
.stated to him {Spec. 3), that his engine failed on a training flight when ,
he "switched" from one gas tank to ancther; that he tried unsuccessfully to
get the engine started, and hit a tree while making a forced landing; that
he landed in a road; and that after several attempts he started the engine,
tock off, and returned to Westover Field. Major Bennink identified a hand-
written statement (8x. 9), signed "Charles L. Cocbb", and stated ®I believe
it to be the signature™ of accused. This statement was substantially the
-same as the statement about which Colonel Steele testified (R. 28-30).

At 8130 or 9:00 a.m. on 11 September accused came to Captain Sorrels

and stated that he wanted to make a complete statement about what happened
-on the flight. Captain Sorrels referred him to Major Bennink. Accused then
came to Major Bennink and #volunteered" the information that the statement
he had made to Colonel Steele and the one he had made to Major Bennink were
false. Accused stated that the incorrect statement had been given "due to
excitement®.” On the aftérnoon of 11 September accused appeared before an
investigating board, was warned of his rights, and stated that he had
- flown in the vicinity of Wareham and Marion, that in passing over an "old
duck hunting spot" he decided to make a simulated pass at a rock in the river
Just south of Wareham, that he made a dive, leveled off and aimed at & rock,
;;d tha.ta)as he pulled up, the left wing struck a tree (R. 15, 18-19, 25-27,
7y 31-32).. . L IR

L. Accused testified that he. entered the service 28 April 1941, re-
ceived his flying training, and was commissioned.a second lieutenant. He
was one of two men in his class who graduated with a "B" flying grade. None
had a better grade. At Elgin Field he attaired the high fixed gunnery scere
of his class. In December 1941 he was sent to Panama, where he remained on
duty until June 1942, when he went to Australia. About the middle of July
he arrived at a field in New Guinea. After about 30 missions, accused was
" shot down over a Japanese airfield. He made his escape through the jungle
.and after five days found friendly natives. He returned to the field after
26 dgys more of travel. “During this experience his weight dropped from sbout
140 pounds to about 85 pounds, and he contracted malaria. After recuperating
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for a month, he returned to his squadron. Their planes were destroyed and
they returned to Austrzlia to be re-equipped. On returning to New Guinea
he engaged in further combat until Jure 1943, when he was returned to the
United States, via Australia, where he made several ferrying trips. He
arrived at his home in "Mariam", four or five miles south of ﬁéreham,
Massachusetts, on 5 August 1943 (R. 32-37).

The squadron of accused was decorated with the Air Medal, and ac-
cused was awerded the Distinguished Flying Cross. He served in five major
campaigns. A coBy of the citation (Def. Ex. A) dated 19 July 1543, award-
ing accused the Vistinguished Flying Cross, was placed in evidence (Re37-38).

Se 2. OSpecification 2, Charge I: The evidence shows that at about
2330 or 3:00 pem. on 9 September 1943, accused, while making a roubine flight
from Westover Field to Obtis Field, in a model AT-6A plane, serial number -
L41-16576, flew over the town of Wareham, Massachusetts, "quite low®™ and "just
cleared” the stseple on the tovm hall. Accused estimated his altitude &t
about 30 feet. The conduct of accused was a violation of paragraph 162z
(Ex. 8), Army air Forces Regulation No. 60-16, 9 September 1942, forbidding
the operation of aircraft at altitudes less than 1,000 feet; when flying over
any building, house or other cbstructions to flight. The approved finding of
guilty is sustained,
be Specification 1, Charge I: On 10 September accused made a
" flight from Vestcver Field in a model RP-47C plane, serial number 416086,
He flew very low over Tareham again, and "clipped" the top off a tree near v
the town hall, Accused admitted *hat he made a dive at a rock in a river "just
south" of Wareham, and struck a tree with the left wing 2s he pulled up. The

amount of damage to the plane was $521.65. The approved finding of guilty is
sustained. -

Ce Specificatlon i, Charge IIs - Although the wing of the plane was
actually damaged by striking a tree when accused brought the plane to a low
level in making a dive, as he stated, at a rock in the.river, the engineer-
ing flight report, received by Second Lieutenant George W. Steller, assistant
engineering officer of the squadron of accused, contains a statement that
the wing hit a tree on account of engine failure. This statement on the
report was not signed. Although Lieutenant Steller believed that accused
made the statement, he did not see him make ite. The Board of Review is of the

opinion that the evidence does not show beyond reasonable doubt that accused
placed this remark on the report.

d. Specification L, Charge II: At about 3230 or 4200 pem. on
10 September, accused was interviewed about the damage to the plane by
Lieutenant Colonel William S. Steele, commanding the group to which accused
belonged. He stated to Colonel Steele that while he was flying at about .
2, OOQ feet the motor began to "miss", he lost altitude, he attempted to make
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a forced landing in a field, and the left wing struck a tree. This state-
made to his commanding officer was false, in that the plane hac in :
fact struck a tree when accused brought it to a low level in making a dive.
The next day at about §:30 or 9:00 a.m., acdéused voluntarily reported to his
superior officers that hic statement made to Cclonel Steele was false,

His withdrawal, of the false statement the next day does not constitute a
defense. - The making of a false official statement is a violation of %he
-95th Article of War, The Board is of the opinion that the finding of -
guilty-is sustained.

e. OSpecification 2, Charge IIt Captain Laurence F. Sorrels, assis-
tant dpératipns officer of the squadron, was present when Colonel Steele
interviewed accused, and heard the statement which accused made.. Although
Captain Sorrels stated that accussd made the report to Colonel Steele and
‘himself, 1t was obvicusly a single false report, and, regardless of the
number of officers who heard it, there was but one offense. It appears that
the report was in fact made to Colonel Steele, and the Board is of the view
that the finding of guilty of Specification L completely covered the
offense. Therefore, the finding of guilty of Specification 2 is not sustained.

Later in the afternoon of 10 September Captain Sorrels made a flight «
with accused by order of Colonel Steele in order that accused could point
- out the field where he made "his attempted forced -landing". Accused
pointed out a field near Wareham, and claimed that he attempted to make an
(emergency landing in-"that field". It seems obvious to the Board that this
was not the statement alleged in the Specification as a falss official
.statement, .

L. Specification 3, Charge IIs On 10 September, accused tried to
explain to Major Donald T, Bennink, squadron commander of accused, how the
plane had been damsged. He stated that his engine failed while he was on a
training flight, that he made a forced landing in a road, and that the
plane hit a tree while he was making the forced landing. This statemént
was false in that the plane was damaged when accused made a dive and struck
a tree in pulling up, The next moming accused withdrew the false statea
ment. The Board of Review is of the opinion that the evidence sustains

th'e-fi_nding of guilty of this Specification, in vioclation of the th
Article of War. ’ 5

6. Before the court was sworn and as = basis for challenges for cause,
defense com?sel attempted to inquire of the members of the court as to the
extent that they felt obligated to adjudge dismissal as the sentence upon
a finding of guilty of violating flying regulations, because of a letter
(see certificate of correction) from the Commanding General, Army Air Forces
which had been read to the members of the -courte The letter states that ’
dismissal from the service is considered appropriste punishment for in-
tentional vioLation of flying regulations. The court did not permit defense
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counsel to make the inquiry (R. 3-5).

In the opinion of the Eosrd of Review it is unnecessary to de-
termine whether this ruling of the court was erroneous, inasmuch as the
accused wes found guilty of violaticn of the 95th Article of War, so that

the court was cbliged to adjudge dismisszl from the service. The letter
referred to dealt only with the matter of punishment and had no referer'ce
to guilt or innocence :

7. The accused is 2l years of age. The records of the Office of The
Ldjutant General show his service as follows: Aviation cadet from 1 ¥ay
1941; appointed second lieutenant, Air Corps Recerve, amy of the United
Statas, and active duty, 12 December 19413 temporarily promoted to first
lieutenant, Army of the United States (4ir Corps) 6 April 1543.

8. The court was ‘legally constitubted. No errors injuriously affect-
ing the substantial rights of the accused were committed curing the trial.
The Board of Review is of the opinion that the record of trial is legally
insufficient to support the findings of guilty of Specifications 1 znd 2,
Crarge II; legally sufficient to support the approved findings of guilty of
all, other Specifications and of the Charges; and legally sufficient to support
the sentz=nce and to warrant confirmation of the sentence. Dismissal is
mandatory upon convicticn of a violation of the 95th Article of War, and
. authorized upon conviction of a violation of the 96th Article of Var,

Mmm sdudze Advccate
/ L1 a/"' " g/ ,Judge Advocate

'3 (/! W‘M\ sJudge Advocate
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War Department, J.A.G.0., 8 AUG 1944 - To the Secretary of ¥ar.

1. Herewith transmitted for the action of the President are the record
of trial and the opinion of the Board of Review in the case of First
Lieutenant Charles L. Ccbb (0-430786), Air Corps.

2. I concur in the opinion of the Board of Review that the record of
trial is legally insufficient to support the findings of guilty of Speci-
fications 1 and 2, Charge II; legally sufficient to support the approved
findings of guilty of all other Specifications and of the Charges; and le-
gally sufficient to support the sentence and to warrant confimmation of the
sentence. The accused on two occasions wrongfully operated an Army air- .
plane at an altitude of about 50 feet contrary to regulations (Specs. 1 and
2, Chge I), o the secand occasion (Spece 1) struck a tree and damaged the
plane to the extent of asbout $521.65, snd made two falss official statements
to his commanding officers that the plane was damsged in making an emergency
landing (Specs. 3 and L, Chg. II).

,, Attached to the record of trial is a recommendation of clemency by -
all members of the court and by all the persomel of the prosecution and
defense counsel. Consideration has also been given to a letter dated 21
October 1943 from Mrs. sara T. Packard to the President in behalf of the ac-
cuseds :

In a memorandum to me dated 6 April 194} the Chief of the Air Staff,
for the Commanding CGeneral, 4rmy Air Forces, states that he has considered
the evidence in the case and recommends that the sentence be confirmed and
ordered executede The record of trial shows that accused engaged in extended
combat duty while stationed in New Guinea, was shot down over a Japanese
airfield but made his escape through the jungle, and was awarded the Dis-
tinguished Flying Cross. I recormend that the sentence to dismissal be con=
firmed but, in view of the excellent war combat record of accused, that it
be camuted to a reprimand and a forfeiture of %100 of his pay per month for
six morths, and that as thus commuted the sentence be carried imto execution.

3. Inclosed are a draft of a letter for your signature, transmitting
the recard to the President for his action, and a form of Executive action
carrying inbto effect the recommendstion made above.

. - —"\ . h ’;\ L N P PN
5111018. V\/\'ala"“’ - —— .
Incl.d-Rece of trial. ’
igcigzgrft 1tr. for sig. S/, mmzojgrcéegmem )
cl. orm of Action. »

Inclli-Ltr. fr. lirs. Packard, _-° Judg® Advocate Gemeral.

21 Oct. 43,
Incl.5~Memo. fr. Ch. of Air Staff)

6 Apr. h’.}o

(Findings of guilty of Specifications 1 and 2, Charge IJ, disapproved.
Sentence confirmegir but ggmmuted to reprimand’and forfehure ST 8100
per month for six months. G.C.if.0. 468, 1 Sep 1944)






WAR DEPARIMENT
Army Service Forces .
In the Office of The Judge Advocate General (21)
Washington, ..D. C. :

SPJGN . '
CM 248793 _ . 25 APR 1944
UNITED STATES EIGHTH SERVICE COMMAND

ARMY SERVICE FCRCES

v.
Trial by G.C.M., convened at
Camp Gruber, Oklahoma, 17,
18, 19, 20, 21, 22, 24 and
25 January 1944. Each: To -
be hanged by the neck wntil
dead. ’

. Prisoners of War WALTER BEYER,
Hauptfeldwebel, 8WG-49588,
German Army Serial Number
Flg. H. KDTR. Rotenburg, °
Hanover, No. 4; BERTHOLD SEIDEL,
Feldwebel, 8WG-49593, German
Army Serial Number Viehrmel-
deamt, Ratzeburg, No. 8; HANS
DEMME, Unteroffizier, 8WG-
49957, German Army Serial Num-
ber 2, N.E.A. 9.443; HANS SCHOMER,
Unteroffizier, 8WG-49620, German
Army Serial Number 2, I.R. 107, .
No. 195; and WILLI SCHOLZ,
Obergefreiter, 8WG-49691, German
Army Serial Number Inf. PZ. Jag.
ERS. KOMP. 213, No. 972.

e " Ml " e N S N S e el P e S S e e i N S N

OPINION of the BOARD OF REVIEW
LIPSCONMB, GAMBRELL and GOLDEN, Judge' Advocates

1. The Board of Review has examined the record of trial in the
case of "the prisoners of war named above and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused were tried upon the following Charges and Speci-
fications: y .

CHARGE I: Violation of the €9th Article of War.

Specification: In that Walter Beyer, Berthold Seidel,
Hans Demme, Hans Schomer, and Willi Scholz, being
prisoners of war and in carp at Prisoner of War Camp,
Tonkawa, Oklahoma, did at Prisoner of War Camp, Ton-
kawa, Oklahoma on or about 4 November 1943, commit a
riot, in that they, together with certain other pri-
soners of war to the number of twenty or more, and whose
names are unkmown, did unlawfully and riotously and in

~ . owffleation
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a violent and tumultuous manner, assemble to disturb
the peace of saic camp, and having so assembled, did
unlawfully and riotously assault Johannes Kunze, to
the terrcr and disturbance of the said Jchannes Kunze.

CHARGE IT: Violation of the 92nd Article of Var.

Specification: In that Walter Beyer, Bertheld Seldel,
Hans Demme, Hans Schomer, and illi icholz, all being
prisoners of war in the Prisoner of ¥ar Camp, Ton-
kawa, Oklahoma, acting jointly and in pursuance of a
commen intent, did, at the Prisoner of War Camp,
Tonkawa, Oklahoma, on or about 4 November 1943, with
malice aforethought, willfully, deliberately, feloni-
ously, unlawfully, and with premeditation, kill one -
Johannes Kunze, a huran being, by striking him with
their fists and with instruments not known.

The ancusad pleaded not guilty to and were found guilty of each Charge
and Specification. They were all sentenced to be hamged by the neck
until dead. The reviewing authority approved the sentence as to each
of them and ferwarded the record of trial for action under Article of
Yiar 48.

3. A1l of the accused are non-commissioned officers of the German
Army who were taken captive in North Africa. General court-martial
Jurisdiction to try them for the offenses charged is derived from the.
Geneva Convention of July 27, 1929, Relative To the Treatment of Prisoners
of War., 7The Department of German Interests of the legation of Switzer-
land was given more than three weeks notice of the place and date of
trial, and Werner Weingaertner, its representative, was present at the
hearings. The accused had recourse to the services of a competent
interpreter and were defended not only by military counsel acceptable
to them but by individual counsel of their own choice. Every right
and privilege guaranteed by International law to prisoners of war
against whom judicial proceedings have been lnstituted were strictly
observed (k. 3, 6-10, 72; Pros. Exs. 1~7).

4. The evidence for the prosecution shows that the accused,
Valter Beyer, a master sergeant in the German Army, was the company
leader of Company 4, Compound 1, of the Prisoner of War Camp at Ton-
kawa, Oklahoma. Among his fellow war prisoners was Johannes Kunze, the
deceased. Both men had served together and had known each  other in
North Africa. According to Beyer, Kunze had not been very popular there
because he had wanted to convey information to English officers, and
ovenly expressed his belief in Communism. . After Kunze's arrival in
this country he wculd, when given orders, *remind /Beyer/ that they
were not in Germany®. Accordingz to Beyer, Kunze did not intend to return
to his native land after the war (R. 162-163, 167-168, 173).

-2
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on 5 October 1943, Kunze wrote a letter to his wife in leipzig.
In it he requested that certain books be sent to him and remarked that
the ®"companionship of the co-prisoners® was good. All outgoing corres-
pondence was ®*handled largely by the [Gemaaﬁ non-commissioned officers
in the offices of the various companies®. Kunze's letter was deposited
for mailing at some undetermined time between the date it bore and 4
November 1943. In accordance with the established practice prevailing .
in prisoner of war camps, it was unsealed. It was still in that condi-
tion when it came into the hands of Beyer. The exact day on which he
took possession of it is not disclosed (R. 81, 164; Pros. Exs. 25, 27).

Shortly before 4 November 1943, an unsigned note was delivered to
Beyer by a German prisoner working at the camp hospital. It read as
followss . . .

sReichs - Motor - Sport-School, d.rivers school

| for all sections of the army, at Frankfurt on the .
Oder., Hamburg: the main station was camouflaged as .
a block of houses with dummies and paint, through the
middle a wide light strip was marked off as a street.
The inner lake was covered over. The outer lake was
divided and an island was marked. Reichsportsanatorium
(military hospital) in lessen.. This place may be in
Pomerania but also in Meklenmburg., There may possibly
be an army-munitions plant in the vicinity of Lessen?
From what I hear the chief sergeant-major, Herbert Rich-
ter, wrote an insolent letter, besides, during the
train journey from Norfolk hers he made insulting re-
marks and described decent women as prostitutes. With
a presumptuous gesture he declared: ‘'many fields,
rich soil, many automobiles, all this will be our colony
scme day'.

-

*The transportation chief of the train, ‘an American
captain, had the kindness to give the priscners a late
newspaper. Richter threw the newspaper out of the window
with the words 'it is poison to our soldiers!t,

»0ne of the new prisoners who arrived today relates
that; In the camp from which they came a pastor took
letters from one of the prisoners out for relatives in
America, thereby evading the censors. Here they have
trucks with high chassis underneath which a prisoner can
hide if he wants to get to the outsids. .

sPlease let me write at the hospital if there is
something to report. Please inform the sergeants on
duty, e
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o ‘=0f the prisoners who left today Otto Hansmann

is anti-Nazi, I have informed this man that an American
officer nay spea.k to him.

®Dachsenberger is a rabid Nazi, I do not know what
position he held in his Party® (R. 172; Pros. Exs. 24, 26).

Much the same information concerning the camouflage of Hamburg had
appeared in Life Magazine on 4 August 1943. A copy of this issue may
or may not have been available to the prisoners of war (R. 207=-212, 443~
1‘46; Pros. Ex. 30).

Upon reading the above note, Beyer concluded that it had been
written by Kunze and that *Kunze wanted to give this information to
an American officer, which would prove detrimental to ths German cause®.
During the morning or afternoon of 4 November 1943 he showed it to ‘the
accused, Technical Sergeant Berthold Seidel. There is controverted -
evidence that he also showad it to several other German noncommissioned
officers. They compared the handwriting of Kunze's letter to his wife
with that of the unsigned note and determined that in each instance it
wcoincided". Seidel was fvery outraged® at what he called ®this treason'
He stated that,

wye understood that he /Beyer/ should do something
about it, but I still had some duties to perform and
we did not decide on anything definitely. We knew that
something should be done about it. I do not want to
put the blame on Beyer, but it was understood that the
company must know it and punishment meted out, but if
Beyer had not done it then another man would have had
to do it.®

Beyer acted promptly to inform the other prisoners of war of mthe traitor-
ous letter®. At approximately 10:00 o'clock that very night he ordered
the entire company to assemble in the company mess hall (R. 132, 148, 165,
173, 185, 197; Pros. Ex. 21).

Approximately two hundred men attended this meeting, of whom forty-
two or forty-three were noncommissioned officers of the German Army. Some
knew the purpose »f the meeting; others thought that it was another
scounting®. Kunze, who was one of the last to enter, seated himself at
one of the tables with scveral fellow prisoners of war. No American .
guards were present (R. 170, 181, 185, 190, 194, 447-448).

: Everyone was quiet as Beyer arose to address them. #Comradesi® he
said, *I am sorry and it hurts me in my soul to be forced to tell you
some sad news and the case is so. grave that I am not in a position to
pass Judgment myself. Bad as it may scem, we have a traltor in our midstw,
A murmur spread through the ercad, and silince was restored only with
difficulty. When he had their attention again, Beyer commenced reading
Kunze's note. ®The last words almost drowned in the nolise®., Cries of
=treason®, *beat him to death" and *Jjust beat him to give him a souvenirs,

" were- hea.rd Beyer again obtained silence. He called for volunteers to

_i-’
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compare the handwriting of the note with that of a letter he had. About
twenty noncommissioned officers crowded around him to examine the documents.,
. #Although no name had been mentioned so far, the name Kunze now reverberated
. through the room®. There was a great tumult, Kunze was called to the
front and confronted with his writings. His. eyes were swelling out, his
face was pale, ®completely yellow", and he was perspiring freely. Accord-
ing to two witnesses he ®said he didn't do it®; #it wasn't I, it wasn't

me¥, A third testified that Kunze *did not make a sound* (R. 167, 174-

175, 177, 186, 190-191, 199; Pros. Exs. 18-23).

His fellow prisoners, regardless, forthwith proceeded to rain blow
after blow upon him with their fists until the blood streamed from his
mouth and nose. He strove desperately to escape. As he made for the
exit, he passed near and received several blows on the face from Seidel.
There were shouts of "Don't let him get out®. Demme blocked his path,
sthundered him one in the facew, and then grabbed him around the hips.
Kunze struggled wildly to extricate himself, but the other clung to him
tenaciously. At length Demme ®threw him off so that he hit his head on
a table full of dishes, fell down on the floor, and some cups and platters
tm;xbled after him¥ (R. 144, 150, 166, 175, 186, 190-192; Pros. Exs. 18,
23

While lying prostrate, either on this occasion or shortly thereafter,

. he was picked up by Seidel and struck again. The beating continued. ’Beyer
alone among the accused did not strike or attempt to strike Kunze. Scholz
pumnelled XKunze three times and then departed. Climbing to the top of
a bench, Schomer threw two heavy *G.I.? drinking cups at Kunze but appar-
#ntly missed. Still bolling with rage, Seidel, whose hands were covered
with blood, went to the latrine, put his ®head under the faucet and
quieted down® (R. 144, 156, 160, 175~177, 183, 188; Pros. Ex. 22-23).

The beating had gone on uninterrupted. Aside from an admonition by
Beyer that ®the Americans might make difficulties for you in this matterw,
neither he nor any of the noncommissioned officers present made any
attempt to stop it. Vietor Zorzi, a prisoner of war who assisted the
American Catholic priest at Tonkawa, attempted to intercede. He was
told by Beyer that ¥this was no place for him® and that ®he should leave®,
Zarzi complied with the suggestion (R. 178-179, 186, 200-201).

After completing his ablutions at the latrine, Seidsl set out
again for the mess hall. As he approached 1t, Kunze came ®shooting® out
of the door pursued by other prisoners who overtook and surroundsd him,
When the American authorities arrived on the scene, between 10:30 and
11:30 o' clock, his body was lying on its left side near the northeast
corner of the mess hall. His head was #*in a pool of blood # % # His
trousers were drawn down over his hips # # % The left or posterior
aspect of the skull was impinged against a cement fragment of the founda-
tion of the mess of Company 4 in Compound 1. The abdomen # # # was
bare. The head, the scalp, and face were covered with blood. The knees-
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of both lower extremities were flexed®, He had sustained "nultiple
lacerations, abrasions, and contusions of the body®. His death was
due to & ®fractured skull, laceration of the brain and cerebfal '
hemmorrhage®. ®Under two of the lacerations ocm the right sids of the
. scalp you could visualize the brain®, ®His head was busted open®

(R, 1:;., 1?-14, 17, 19, 25, 21, 36, 48, 58, 147, 1513 Pros. Exs. 9-10
20-21

The accused and the other prisoners of war all rétmed to their
barracks and went to bed. Their sleep was shortly disturbed by the
American authorities. Blood was found on the clothes or persons of
thirteen of the prisoners of war by Major Edward R. Polsley the Camp
Commander. Captain W. S. Kilgore of the Medical Corps stated that he
saw ®between forty and sixty® with such stains. Among the thirteen
discovered by Major Polsley wore the five accused (R. 31, 64, 68; Pros.
Exs, 18-23).

. The pool of blood near the body of Kunze was twenty inches in
"length and fifteen to eighteen inches in width. Through the mess hall
there was a trail of blood marking the deceased!s course. There was
blood on the door and the screen-door, on the walls, on potato sacks,
on the floor leading into the kitchen, on the coal*shovel Eder the
kitchen table and sink, on broken dishes, on top of - 1ce est, in the
pores of the cement flooring, under the mess hall sink, on ten bowls, and .
back of the stove. Someone had unsuccessfully attempted to remove scme
of these fatal markings by washing and scrap:!.ng (R. 28, 30, 42, 46, 49,
60-£€3).

In the opinion of Captain Kilgore, the deceased's wounds were
*not produced by a fist¥, Surmises as to the identity of the lethal
weapon include a piece of crockery and a milk botile on both of which
there were blood and hair. The bottls was found beside the body. A
third possibility was that Kunze was thrown against the building
(R. 16, 20, 31, 39-41, 43, 49, 56~57, 62).

5. Each of the accused, after having been apprized of his rights
relative to testifying or remaining silent, tock the stand in his om -
defense. The evidence adduced fram them and from the other witnesses '
called cn thelr behalf shows that when the first prisoners of war arrived
at Tonkawa, Oklahoma, on 30 August 1943, it ®was put up to /theg/ by the
American Officers # # # to plck four men out of those thousands that
were there for the purpose of having a First Sergeant for each of the
four companies®. Beyer, a master sergeant with over nine years experience
in the German Army, was cne of the four appointed. Although he thus
became the ®"number ons man®, he had no pcowers except such as were neces-
sary to execute the ordsrs comumcated to hin by the American authorities
(R. 215, 217-218, 329-330).

In the middle of September”’ Beyer was instructed to diroct m:c to
go to the hospital for an interview with an American Officer. Beyer -
transmitted the order but advised Kunze to be cautious in his statements
and requested that he report the subject of eonversation. These addi- =
tions were made because Beyer, *as a soldier of maore servico. fem

. - 6 - -
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I was superior to him in this matter, or that I had more Judgment than
he in this matter, because he probably would not be able to consider
those questions very carefully and he might say something which he could
not take upon his responsibility % % #. Unintentionally one can say
many things concerning which a soldier generally 1s not permitted to say
anything®, when Kunze returned from his appointment, he informed Beyer
that he had been asked "what his occupation had been in civilian life=
‘and that, ®0f course, I didn't tell him that I was working in a war
industry. I told him that I had been an agricultural laborer2, This
account of what had occurred did not satisfy Beyer. From that moment

he was convinced that Kunze %was not entirely on the level* (R. 330-332,
362-363). .

Beyer did not apparently then know that the interview at the
hospital had been preceded by another of a similar nature immediately after
the arrival of the first group of prisoners of war at Tonkawa. Kunze
had been placed in a building by himself and there jolned by a man in
civilian clothss whose identity remains a mystery but who, Just prior to
the rendezvous, had been ®in the presence of Lt. Moreland®, the Camp
Intelligence Officer (R. 222a-227, 308-316, 449).

On 2 November 1943 a German sergsant at the hospital, named Heise,
brought Beyer the unsigned note disclosing details of the Hamburg cam-
ouflage system. It contained ths namesof two former members of the
campany, who had been transferred elsewhere, Beyer surmised that the
author was also a member of the company and with that thought in mind
proceeded to examine the contents of the company mail bax, hoping to
discover ®*who had written this accusing or rather this treasonable note®,
He finally found the same handwriting in the letter written by Kunze y
to his wife. Later in the day, for some undisclosed reason, the note was
returned to Heise. Between four and five ot'elock on the aftermoon of 4
November, however, he redelivered it to Beyer, who again compared the two
documents and ®came to the conclusion that in order to protect myself I
had to read this to the company # i +# in order to prevent that when I
go back to Cermany I am put before a court-martial as an accessory to
treason® (R. 332-337).

He decided to call a mseting that night ®at a quartar to ten or
ten minutes to ten®. The American authorities were not lnformed by
him of his intention because he ¥considered that an entirely German
affair since the men had been requested, or asked, by American soldiers
before that time to betray the Fatherland®. He was ®cut to the gquick
that such a man should betray those things for which we stood at the
front for four years already®. The ®idea or thought®* that Kunze might
be beaten "occurred® to him, but he tock ne precautions beforehand to
insure the maintenance of order at the meeting. He #*was internally
much too moved and much too insulted by the very thought that there
should be such a man who could betray his Fatherland in such a manner®
(R. 337, 346-348).
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The only other person to whom he displayed the latter and note
that afternoon was Seidel., No preliminary meating of noncommissioned
officers was called or held, Oeldel testified that his pre~trisl state=
ments to the contrary were incorrect. As he was leaving the orderly
room, aftar examining the documents, several other sergeants wers going
in, and he assumed that they, too, would be acquainted with the facts,
In this belief he had been mistaken, for the existence and contents of
the note were not at the time divulged to anyone elsa (R. 337, 415, 417,
429-430, 433-436).

Taps was supposed to be observed at ten o'clock but, the camp
was ®pot very accurate about the exact minute", Shortly after nins
o'clock Beyer ordered an announcsement to be made in all the barracks
sumoning the men to the mess hall forthwith, VWhen the entire company
had assembled between nine-thirty and ten o'clock, he called the meeting
to order, Most of those present were under the impression that another
count was to be held., 'he accused, Schomer, a member of Seidel's platoon,
* evidently had some more accurate foreknowledge of what was happening
or about to happen, His testimony was that to ¥some extent I knew it
and to some extent I aldn't know it®, He claimed to havs recsived his
information from other members of the Company on his way to the mess hall,
At the pre-trial investigation he had stated that he and the other pri-
scners of war in his barracks had becen told by Seldel #prior to the
meating # # # that one of their men had tried to givs information to the
Americans concerning the camouflage of Hamburg, and +# # % the location
of near hospitals and ammunition factories or dapots® (F. 229-230, 238,
252, 255, 267, 298, 304,‘?21, 368, 379, 389, 418, 413~419, 438, 447-448),

Beyer first recd the note (Ex, 24), He then railsed the letter
(Ex. 25) on high and said, *It hurts ms to have to communicate a sad
thing to the company®, *#Thsre is a traitor in our midst®, He stepped .
off to the risht and, after folding the letter so that the name of the
sender was hidden, invited the mewbers of the company to compare the
handwriting, The crowd rcarsd *./ho is this bum, who is this traitor»
R. 257, 338, 3638, 379, 383, 419).

Kunze was pale and sweating., Along with many others, he "came up
front®, The two documents were held before him, He did not say a word
but his face was alternately white and red and there were baads of
perspiration on his forehead, His appearancs and his silence wers
interpreted as confessions of gullt, There wera shouts of "Civs him a
beating so he won't do it again®, The ring of men around him rapidly
increased in gize. Someone struck him; soon there were “mawyy hands beat-
ing® (Re 231, 254, 259, 268-269, 273, <80, 339, 345, 380, 384, 419-420),

®Just about the first platoon to arrive in the mess hall" was the one
led by Seidel, While the note was being read, he had ¥by accident noticed
a man sitting on the west side of the mess hall who got my eye # # # by
the white color of his face and by sweating¥, ®It must have been shortly
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thercafter, and sveryhcdy was pointing to him and saying 'That's the bum,
that's him there', and it was qulte apparent that he couldn't make any
denlals with the expression of his face®., The name ¥Kunze# was uttered,
and Seidel wiknew® that this ®"was the man because Zh§7 knew beforehand
that .:23 was the man®. Although he had #*followcd Kunze immediately®
he could not get within striking range until after #the beating, or the
fight, had already started®. He hit Kunze twice with his fists, and after
an interval hit him three times more. He believed it ®understandable
that I who have been a socldier for so long and stood on several fronts
ard have lost practically everything through bombing attacks, that I lost
iy composure®. After his last blow, his rage was so fierce that he
thought that he would lose control of himself. He left the mess hall
and walked to the latrine where he cooled off by placing his head under
the faucet (R‘o 339, 418’422). :

Ever since they had both servad at Bone in North Africa, Demme had
borne an antipathy toward Kunze ®on account of his unsoldierly behavior®=
in failing to carry out orders ?to go after chow and to clean latrines®,
As Kunze was fleeing toward the door, his sole avenue of escaps, Deume
was ®the first who had collected his thoughts®, ®in order not to let
_ him out®, Demme struck Kunze in the face, grappled with him, hurled him
back, and caused him to "hit his head upon & table full of dishes¥. Every
material assertion in Demme's pre-trial statement was reaffirmed. Demme
testified that he had intervened because,

#that which Kunze had done was too much for me.

It didn't agree with my ideas®. mSince I have .
been & soldier for four years I have been in

Belgium, Francs, Russia, Africa and Holland, and

on top of that, if one becomes a Prisoner of War

# % % well, then you too could understand that I

-could not act otherwise; and if one as a front line
soldier stands out there opposite the enemy, comes under
fire of bombardment, that has a bad effect on one's mor-
ale, and how much worse must it be for women and children».
spbove all I was thinking about the inhabitants of those
surrounding places®.

Having contributed to the beating, he left the mess hall. He did not
return that night (R. 369-376).

After the note had been read, Scholz who was sittin: ®*two or three
tables to the right and to the front of Kunze®,®loocked around® and saw
#3 man who made a very confused expression on me sig?.' He "thought
rizht away that it was Kunze when [Eg7 saw that man who was white in the
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face and started to perspire. A man that has not done anything has no
reascn for being white in the face or perspiring®. During the mexcite-
ment® he was thinking of home and of the women and children. He ®knew
from the campaigns that not every bomb hits the target and that sometimes
they hit other spots, and I myself have been a soldier in Germany for a
certain period of time and I saw with my own eyes what bombs can hit®.
Thesa. were the reasons that he ®hit Kunze once and struck him three blows".
Others_had preceded him. He _did not intend to kill Kunze and, the matter
[being7 finished so far as LEa? was concerned®?, he walked out of the mess
hall (R. 379-384). : :

¥hen the meeting was announced, Schomer was sick and in bed. He
arose, dressed warmly, and walked to the mess hall. On the way he learned
from other members of the Company something of the events then occurring.
His own property in Germany had been damaged by bombs, and he *thought
only of those four years of war through which /he/ had gone # # # and those
things that were destroyed and /his/ home # % #.% He testified further
that he did not know whether his wife was still alive or not because her
home was in the air raid danger zone. ihen he entered the mess hall, the
#beating was already in progress# and Zmany fists® were %moving abouv
in the air®, He was agitated and in his ®excitement® he ®#reached for
two cups?, ®climbed on a bench®, and *#threw them# at Kunze. Both missed
their mark. He was #weak and very excited" and did not participate fur-
ther in the melee. He went into the kitchen where & #comrade had
laundered some under-~lothing for® him. Kunze came running by him and
.on into the storeroom, then fled back into the kitchen, continued into- -
the mess hall proper, and finally succeeded in reaching the door and
passing through it to the outside. Two or three minutes later, Schomer
departed for his barrack and bed. He was awakened from a sound sleep
late that night and orcered to return to the mess hall for examination.
He donned the same clothes he had worn earlier. Blood was found on the
left side of his pants near the pocket (R. 389-411).

At his pre-trial interrogation he had testified that Seidel had,
befors the meeting, informed him and others that Kunze ¥had given the
Amsricans information®. At the trial itself Schomer upon cross-sxam-
ination stated that %I don't know that anymore®, Upon being pressed
further, he said that one of his orficers in Africa, a former lawyer
with a knowledge of Americen law, had ®explained to us that if we
should be captured and had anything to do with a legal case then we
should only state before a court what we knew®. Since he accordingly
believed that he need tell the truth only when testifying in a court,
he had deliberately misled his pre-trial interrogators. It was only at
the trial itself that he admitted throwing the cups. The testimony of
Heidutzek and Person had already established that fact. If his ain
had been better, his ™low would not have been strong since /hg/ hadn't
eaten a bite at all for almost three days® (R. 397-401).

-10 -
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There were forty-seven German noncommissioned officers in Company 4
of Compound 1. Those who were present took no effective action to restore
order. One testified that, *It was shouted by the noncommicsioned officers
that they should stop and cease but when such a crowd starts to push
around or mill around & noncommissioned officer who is a prisoner of war
can't do anything about that®., If tone had involved oneself there, or
if one had gotten in between there, one might have received something,
might have gotten blows® (R. 254, 277).

Beyer had been very sick when crossing the Atlantic on the way to
this country. He "was almost carried® off the ship and, after his arrival
at Tonkawa, was put in the hospital for a while. When the beating com-
menced, his thoughts "were in Germany®. He ®imagined how at that time,
perhaps at that very mcment, American or English bombers dropped bombs
over Hamburg and by doing so perhaps soon” would destroy his family. He
demanded that Kunze's assailants desist, for he foresaw trouble with the
American authorities. According to one witness, he shouted *Be quiet,
leave Kunze alone, otherwise we will get the Americans on our necks®. No
one paid any attention to him; there was ¥too much noise # # %, too much
tumult®. Yet, when Zorzi attempted to climb on a table and to aid him
in quelling the disorder, BReyer told him to leave the hall. The ®idea®
that a murder might be committed never entered Beyer's head (R. 231, 239,
243, 260, 261, 269, 275, 217, 28L, 299, 302, 304, 341, 343, 350-352,

357, 392-393, 402).

He did not himself hit Kunze with his "hands nor with an object
nor # # # kick him or touch him*. While the beating was in its initial
stages, he walked over to the orderly room. After spending some time
there, he returned to the mess hall, Kunze was still running the
gauntlet. Mounting a bench, Beyer yelled ®stop it, stop it®, but to
no avail., The violence did not abate until Kunze momentarily evaded
his assailants and dashed outside. Beyer stayed behind in the mess
hall for a while., When all but thirty fellow prisoners of war had
departed, he again set out for the orderly room. On the way over he saw
Kunze's body lying up against the northeast corner cf the kitchen build-
ing. He was ®terribly surprised because due to the fact that he had been
running out of the mess hall, I had assumed that he had gone to his
barracks long ago or had otherwise sought security for himself®. His
ufirst thought was an ambulance®. He proceeded on to the orderly room and
searched for the interpreter,

®and he wasn't there % # #. I went to my bedroom
and didn't find him there-either * % %, I closed
- the door to the bedroom again and went back to
the orderly room by the same route and then I
went ocutside and at that moment a medical officer
came toward me. He was coming back from night
duty in hospital and I asked him whether he could
speak English, and he said, 'Yes'!', so I said an
ambulance should be called and that was done
immediately® (R. 240, 253, 275-276, 341-343).

-1 -
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6. The Spesification, Charge I, alleges that each of the accused did
at Prisoner of War Camp, Tonkawa, Oklahoma, on 4 November 1943, commit
a riot, in that they, together with certain other prisoners of war to
the number of twenty cr more, whosé names are unknown, did ®"unlawfully
and riotously and in a violent and tumltuous manner assemble to disturb
the peace of said camp and having so assembled, did unlawfully and
riotously assault Johannes Kunze to the terror and disturbance of the
said Johannes Kunze®. Article of War 89 under which the Specification
. is alleged, provides in part, as follows:

#41]1 persons subject to military law are to behave
themselves orderly in quarters, garrison, camp, and on
the march; and any person subject to military law who
cormits any waste # # # depredation or riot, shall be
punished as a court-martial may direct. % # % (M.C.M.,
1928, AW 89, p. 223).

The word ®*riot", as used in the above article, is a common law term and
we must look, therefore, for its interpretation and meaning both to

our military law and to the common law. Our Manual for Courts-Martial
explains that,

®A riot is a tumultuous disturbance of the peace

by three or more perscns assembled together of their

own authority, with the intent mutually to assist

one another against anyone who shall oppose them in

the execution of some enterprise of a private nature, .
- and who afterwards actually execute the same in a

violent and turbulent manner, to the terror of the

people, whether the‘*act intended was of itself lawful or

unlawful* (M.C.M., par. 147¢, M.C.M., 1928].

Similarly, ‘the word *riot* is defined at common law as,

=% 3¢ # a compound offense, including some of the
essential elements of criminal conspiracy, involving
the execution of express or implied agreement among
three or more persons to commit an assault or a
battery or a breach of the peace.

) * %* #*

"in unlawful assembly is an essential prerequisite;
tub, as we have seen, an assembly meeting lawfully can
be converted into one that is unlawful, by the con-
certed determination, however sudden, to effect tumultu-
ously an unlawful purpose. Hence to constitute a riot
it is not necessary that the original intention should have
been riotous® (iharton's Criminal Law, 12th Ed., pp. 2192
and 2193). '

In view of the above authoritative explanation of the meaning of the

term riot, it is unnecessary to det:rmine whether or not any of the
accused knew, prior to their assembling together, that the purpose

- 12 -
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of their meeting was to assault or otherwise mistreat Johannes Kunze.
On the other hand, there is sufficient proof of the commission of a
riot, if the evidence shows that each of the accused, after assembling
together and learning of the unlawful purpose of the meeting, entered
in concert upon its execution or otherwise gave support to the group
action by word or act. Concerning the criminal responsibility of all
present at a riotous group flogging in Oklahoma in 1926, the Court

of Criminal Appeals of that State in the case of R. B. Perkins et al
v. State of Oklahoma, 50 Pac. 544, 49 A.L.R., 1129, stated that,

®x % % it is not necessary that an unlawful act

be perpetrated in accordance with their prear-
ranged plan; but, if executed unlawfully, pursuant
to a criminal conspiracy, the offense is deemed to
have been committed by each and all of the co-
conspirators, unless there is proof tending to show
that some one or more of them actively withdrew
from the conspiracy. Under the circumstances
shown, the several members of this mob stood by
and acquiesced in this flogging, and it cannot be
said that the offense was committed by the two
persons who did the actual beating, independent

of the othersw®,

The unlawful character and purpose of the meeting in question
seems too clear to require comment. The accused, as prisoners of war
were and are ®¥ # # subject to the laws, regulations and orders in force
in the Armies of the detaining Power® and had no right, therefore, to sit
in judgment of their fellow prisoner of war or to impose punishment .
upon him (Article 45, Chapter 3, Convention of July 29, 1929, Relative
to the Treatment of Prisoners of War). Any other rule would lsad to
chaos and unrestrained violence. Our courts have repeatedly condemmed
the viciousness of wnlawful group action and riotous conduct. Thus in
1836 the court in the case of United States v. Fenwick et al (Federal
Cases #15,086), declared that;

=% % 3% No voluntary assoclation of individuals, un-
known to the constitution, have a right to make or
execute the laws, or to judge, condemn, or punish
those whom they may deem to be offenders, and to
punish whom they may suppose the law to be inadequate
to, however pure or holy may be their motive; and if,
in their fanaticism or their frenzy, they should

. take the l1life of their victim, they would be guilty
of murder. Such, also, would be the judgment of
the law if any wnauthorized individual, or combina-
tion of individuals, should snatch from the officers
of justice even a condemned murderer, and proceed
themselves to execute the sentence. But the example
of such usurpation of judicial or executive functions,

-13 -
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if unpunished, would be far mcore pernicious to soclety
than the mere act of.-murder which would have been
camitted. The reign of terror would have commenced
" and no one could foresee the extent of its ravages.
It is easier to create an excitement than to allay
it; for every degree of excitement tends to per-
vert the Judgment, to obscure the light of reasom,
and to sear the conscience. When a mob is once
raised, no ons can tell where it will end, and

all who assisted in raising it are guilty of all

the consequences. The more respectable the per-
sons engaged in it, and the more desirable the

end to be obtained, the more dangerous is the
example; for if good men may use unlawful means

to accomplish a good end, how can wicked men be
restrained from using like means for an unlaw-

ful end? A1l good ends must be pursued by lawful
means. The supremacy of the law is the only
security for life, liberty, and property®.

The above principles are as true today as when written and are basic
to all true justice applicable not only to the clvilian, and to the
soldier, but also to the prisoner of war, who, under the terms of the
Geneva Convention, is the ward of our military justice - a ward whose
life we are obligatad to guard, and whose crimes we are obligabed to
punish,.

In view of the above doctrine and since the facts shcl beyond a
reasonable doubt that each of the accused agtively participated in
the riot as alleged we must canclude that the proof is legally sufficient
to support, as to each of the accused, the findings of guilty of the
Specification, Charge I and Charge I.

7. In the Specification, Charge II, each of the accused is charged
with the murder of Johamnes Kunze. The Specification zlleges that
the accused,

% % # acting jointly and in pursuance of a

common intent, did, at the Prisoner of War Camp,
Tonkawa, Oklahoma, on or about 4 November 1943,

with malice aforethought, willfully, deliberately,
felonlously, unlawfully, and with premeditation,
ki1l one Johannes Kunze, a human being, by striking
him with their fists and with instruments not knowne.

Murder is defined as ®x % % the unlawful killing of a human being
with malice aforethought®. The word ®unlawful® 8s used in this
definition means "# # * without legal justification or excuse¥. A
justifiable homicide is %a homlcide done in the proper performance of
a legal duty % % #%, An excusable homlcide is one ®% % # which is ths

-1 -
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result of an accident or misadventure in doing a lawful act in a
lawful manner, or which is done in self-defense on a sudden affray

# 4 3%, The definition of murder requires that the death of the
victim ®% % ¥ take place within 'a year and a day of the act or omission
that caused it # % »7 (par. 148a, M.C.M., 1928). It is universally
recognized that the most dlstingulshing characteristic of murder is the
. element of *malice aforethought®. The authorities in explaining this
term have stated that the term is a _technical one and that it cannot

be accpeted in the ordinary sense in which it may be used by the layman.
In the famous Webster case, Chief Justice Shaw explains the meaning of
malice aforethought as follows:

®3% % % Malice, in this definition, is used in a technical
sense, including not only anger, hatred, and revenge, but.
every other unlawful and unjustifiable motive. It is not con-
fined to ill-will towards one or more individual persons, but
is intended to denote an action flowing from any wicked
and corrupt motive, a thing done malo animo, where ths fact
has been attended with such circumstances as carry in them
the plain indications of a heart regardless of social duty,
and fatally bent on mischief. And therefore malice is
implied from any deliberate or crusl act against another,
however sudden.
' #* #* #* #* 2*

"3 % % It 1s not the less mallce aforethought, within
the meaning of the law, because the act is dome suddenly
after the intention to commit the homicide is formed: it .
is sufficient that the malicious. intention precedes and
accompanies the act of homieide, It is manifest, therefore,
that the words 'malice aforethought', in the description of
murder, do not jmply deliberation, or the lapse of considerable
time between the malicious intent to take life and the actual
exscution of that intent, but rather denote purpose and design in
cohtradistinction to accident and mischance® (Commonwealth v. -
Webster’ 5 Cush. 2965 52 m. Dec. 711).

Similarly, the Manual for Courts-Martial defines malice afore-
thought as follows:

®Malice aforethought - Malice does not necessarily mean
hatred or personal ill-will toward the person kllled, nor
the actual intent to take his life, or even to take any-
one's 1life., The use of the word 'aforsthought! does not
mean that the malice must exist for any particular time
before commission of the act, or that the intention to
kill must have previously existed. It is sufficient that it
exist at the time the act is committed.

myalice aforethought may exist when the act is un-
premeditated. It may mean any one or more of the fcllowing -
states of mind preceding or coexisting with the act or
omission by which death is caused:; An intention t0 causeg
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the death of, or grievous bodily harm to, any person, whether
such person is the person actually killed or not (except
when death is inflicted in the heat of a sudden passion, A
caused by adequate provocation); knowledge that the act which
causes death will probably cause the death of, or grievous
bodily-harm to, any person, whether such person is the
person actually killed or not, although such knowledge is
accompanied by indifference whether death or grievous
“bodily harm is caused or not or by a wish that it may not be
caused; intent to commit any felony. # # #' (M.C.M., 1928,
par. 148a).

The words ®deliberately® and "with premeditation® have been held
to ‘mean *x # # an intent to kill, simply, executed in furtherance of a
formed design to gratify a feeling for revenge, or for the accomplish~
ment of some unlawful act® (Wharton's Criminal Law, vol. 1, sec. 420).
In the case of Bostic v. United States (94F (2) 636, C.C.A.D.C. 1937),
it was said that:

#This court has stated the applicable rule in Aldridge
v. United States, 60 App. D.C. 45, 47 F. 2d 407, 408, as
follows: 'Deliberation and premeditation may be instan—~
taneous. Their existence is to be determined from. the
facts and circumstances in each case, It is a question,:
under a proper charge by the court, for the jury to
determine, '

'wThe authorities agree that no particular length of

time is necessary for deliberation. # # # It is not
the lapse of time itself which constitutes deliberation,
but the reflection and consideration, which takes place
in the mind of the accused, concerning a design or
purpose to kill. % 4 # Lapse of time is important
because of the opportunity which it affords for deliber-
ation. # % # The human mind scmetimes works so quickly

'~ as to make exact measurement of its action impossible, even
with the facilities of a psychological laboratory. - The
Jury must determine from the circumstances preceding and
surrounding the killing whether reflection and consideration
amounting to deliberation actually occurred. * # # If so,
even though it may have been of exceedingly brief duration,
that is sufficient. It is the fact of deliberation which
is important, rather than the length of time during which
it continued.® (Citations of Authorities omitted; Cer-
tiorari denied, 58 S. Cct. 523, 303 U.S. 635, 82 L. Ed.
1095).

The Specification also alleges that the five sccused killed Johannes
Kunze by tacting jointly and in pursuance of a common intent®. Since
the crime in question is alleged as having been accomplished by group
action and since the evidence shows that other priscners of war whose
names are unknown participated in it, it is only necessary, if the

-
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findings of guilty under this Specification are to be sustained that the.
proof show that the fatal blow resulted from the concerted action of

the group. It is not necessary to show that the individual accused or
any one of them struck the death blow. The doctrine which imposes
responsibility upon a principal for the act of his agent in the perpe-
tration of a crime is a very ancient one. This doctrine is well illus~
trated in the case of State v. Jenkins, (94 American Decisions 132;

14 Richardson's Law 215), wherein the Court stated,

#Al1l who are present concurring in a murder are principals
therein, and the death, and the act which caused it, is in
law the act of each and of all. there is no distinction
in the regard of the law in the degrees of their guilt,

. or the measure of their punishment, or the nature of their
offense, founded upon the nearness or remoteness of their
personal agency respectively. An indictment charging it
as the act of a particular individual of the party will
be well sustained by evidence that any other of them
gave the fatal stroke, or that it was given by some one
of them, though it does not appear by which: Mackalley's
Case, 9 Coke, 67 b; Sissinghurst House Case, Hale, 461;

1 Russell on Crimes 537)#.

Furthermore, Justice Story in the case of United States v. Ross (Federal
Cases #16, 196), asserted that, ]

#Tf a mmber of persons conspire together to do
any unlawful act, and death happen from any thing done
in the prosecution of the design, it is murder in all,
who take part in the same transaction. #* # 3 More
expecially will the death be murder, if it happen in the
execution of an wunlawful design, which, if not a felony, is
of so desperate a character, that it must ordinarily be attend-
ed with great-hazard to life; and, a fortiori, if death be
one of the events within the obvious expectation of the
conspirators. . Fost. Cromn Law, 261, 351-353.®

When the evidence is examined in the light of the above concepts,
it becomes apparent that each of the accused is guilty of murder of
Johames Kunze as charged. The evidence shows that shortly before the
meeting in question, an unsigned note contalning a brief description
of the camouflage of Hamburg was delivered to Beyer. Although the same
information about Hamburg had appeared in Life magazine in August of
1943, it was not shown whether that issue of the publication had been
available to Beyer or to the other accused. After reading the unsigned
note, Beyer concluded that it had been written by Kunze and that he
wanted to give information to an American officer which would be detri-
mental to the German cause. Beyer showed the note to Seidel and possibly
to several other German noncommissioned officers. They compared the
handwriting of the unsigned note with the handwriting of & lsttar
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written by Kunze to his wife and determined that Kunze was a traitcr to
Germany. Thereafter, at approximately 10 o'clock on the nizht of 4
November 1943, Beyer ordered the entire company of which he was the first
sergeant, to assemble in the company mess hall, tVhen the zroup, com-
prising approximately 200 men including 43 noncommissioned officers had
assembled, Beysr arose and addressed them as follows:

'Comrades, I am sorry and it hurts me in my soul
to be forced to tell you some sad news and the
case is so grave that I am not in a position to
pass Judgment myself, Bad as it may seem, We have
a traitor in our midst.®

After order had been rectored, Beyer read Kunze's unsigned note. Before
the readinz was completed, Beyer's voice was drowned in cries of #treason®
and %beat him to death®, Beyer again obtained silence and called for
volunteers to compare the handwriting of the unsigned note with the

signed letter which he had. After 20 noncommissioned officers had
crowded around Beyer to examine the cocuments, the name Kunze reverberated
through the room. He was called to the front and confronted with his
writings and was forthwith attacked by his fellow prisoners in a violent
and brutal mammer. He strove desperately to escape. As he made for the
exit Seidel struck him several blows on the face. There were shouts’

of ‘#*don't let him get out®. Demme blocked his path ®thundering him one

in the face® and then grabbed him around the hips and thréw him so that

he hit his head on a table laden with dishes which fell to the floor.

He was picked up by Seidel and struck azain. Sc¢holz struck Kunze three
times and ‘then left the mess hall. Schomer climbed on the top of a

bench and threw two heavy drinking cups at Kunze. Although Beyer, after
his inflaming denunciatory speech, did not himself strike a blow, he

was the instigator of the charge of treason - the ringleader who . aroused
the hatred and frenzy of the mob, inciting it to unrestrained violence.

Finally Kunze reached and passed through the exit of the mess hall
but he did not escape. His assailants pursued him into the open area and
surrounded him there. Shortly thereafter, his body was discovered near
. the entrance to the mess hall lying #in a pool of blood®. #His death
was due to a fractured skull, laceration of the brain and cerebral hem-
orrhage®., There was a trail of bloocd marking the deceased's course in
the mess hall and to the place outside where he died, and blood was
found on tne person or clothing of each of the accused.

The above facts show that tne accused, either by their own hands
or by the hands of their comrades in crime, willfully, unlawfully,
feloniously, deliberately, and with premeditation killed Johannes
Kunze. Each of the accused is shown to have definitely participated
in the concerted action which resulted in his death and each is both
morally and legally guilty of murder. The evidence shows beyond a
reasonable doubt every element of the crime charged and sustains the
findings of guilty of the Specification, Charge II and Charge IT.

- 18 -
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8. 'The defense counsel submitted to the Board of Review both a
written brief and an oral argurent in which various propositions are °
asserted. The most important of these propositions may be summarized,
as follows: (I) That the evidence is insufficient to sustain a con-
viction of riot, (II) That the evidence is insufficient to sustain a
conviction of murder, (III) That since the evidence shows that
Johannes Kunze was a traiter to Germany, the accused had a right to
kill him in order to prevent him from committing another act of treason,
(IV) That the conviction is based upon an illegal investigation, and
(V) That the approval of the sentence in this case may cause retali-
ation by Germany and the suffering of our own soldiers.

J. Defense counsel have advanced the ingenious contenticn that the
term riot as used in Article of War 89 was intended to cover offenses
comnitted by a single individual on a perscnal mission involving damage
to property and was nsver meant to apply to tumultuous disturbances
of the public peace by group action resulting in murder or other forms
of physical violence. They further maintain that the cormcn=law
definition of riot set forth on page 162 of the Manual for Courts-
Martial, describes a #tseparate?, vdistinct®, and #entirely unrelated®

- offense bearing no resemblance to the special offense prohibited by
Article of War 89. This view is based upon a misconception.

Article of War 89 which was enacted in its present form in 1920
represents a consclidation of Articles of War 54 and 55 of the '
statutory military code previously in force. As Colonel Winthrop
points out on page 658 of his treatise on Military law and Precedents,
the old Article of War 54 was "incomplste and unsatisfactory® because

#(1) it leaves in doubt what class of injuries are had '

in view - whether injuries to the person only, or injuries’

to property as well as person; and (2) fails to indicate

in what manner and by what instrumentality the reparation

for such injuries is to be effectuated.

®As to the injuries contemplated, the language of the
Article would rather imply that it was bodily assault only
that was intended. But as the species of disorderly con-
duct specified are such as naturally to result in damage
to property, such damage, at least when incidental to
vioclence against the person or the outgrowth of a breach
of the peace, might well be regarded as within the spirit of
"the Articlev.

The phrasing of the present Article of War 89 removed all doubts
as to its applicability to property. But the emphasis placed upon
that factor should not obscure one of the principal original purposes
of o0ld Article of War 54 which was to punish soldiers who participated
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-

in riots resulting in injuries to the person. ¥hen ons understands
that present Article of War 89 represents a combination of old
Articles 54 and 55, its meaning becomes patent. One of its consti-
tuent elements clearly covered riots, and there is no reason to be-
lieve that Congress in 1920 intended to limit rather than to expand
the cormon-law concept of the offense of ¥riot".

II. Under the second general propcsition that the evidence is
not sufficient to sustain the finding of guilty of murder, the defense-
counsel points out that Kunze was killed on the outside of the mess
hall in which the concerted attack upon him began, and that no ons
of the accused is shown to have struck the death blow. Whether the
death blow was struck on the outside of the mess hall or within is
immaterial. The essential fact is that the death of Kunze came as
the culmination of a violent group attack upon him, in which all of
the accused participated. Concerning tnis there can be no reasonable
doubt. It is equally immaterial to the guilt of the accused to determine
whose hand struck the fatal blow. As previously stated in paragraph 7,
the guilt of the accused arises from their concerted action with one
another and with the other prisoners of war who are not named. Since
the accused are shown to have shared in the mob attack, each partlicipant
in that attack became their agents for whose acts they were fully
answerable. The evidence shows beyond a reasonable doubt that as Kunze
ran from the mess hall he was surrounded on the outside by a group of
the prisoners and that shortly thersafter he was found dead near the
mess hall door. From these facts, the only reasonable and logical '
inference which can bs drawn is that Kunze was beaten to death by the’
assembled prisoners of war. In 1919 in the court-martial case of
Cook et al, CM 123414, the Board of Rsview in reviewing the record
of the trial of nineteen general ;riscners tried for a murder committed
in the United States Disciplinary Barracks, in which some but not all
of the accused participated in the final fatal attack, said:

"In the present case, to constitute any
of the accused aiders and abetters, it is not
necessary that they should have assisted in .
the particular acts of criminal violence re-
sulting in the death of the deceased, but it
is sufficient if they were acting in general
concert with the actual perpetrators of such
acts in their commission."

Simlarly in 1854 in Brennan v.  the People (15 111. 511), the court
said:

,= 20 -



(41)

"These instructions required the jury to acquit

the prisoners, unless they actually participated

in the killing of Story, or unless the killing
happened in pursuance of a common design on the

part of the prisoners and those doing the act to
take his 1ife. Such is not the law. The prisoners
may be guilty of murder, although they neither toock
part in the killing, nor assented to any arrangement
having for its object the death of Story. It is
sufficient that they combined with those committing
the deed to do an unlawful act, such as to beat or
rob Story; and that he was killed in the attempt

to execute the common purpose" (2 Hawk. P.C. ch. 29;
1 Hale, P«C. ch. 34; 1 Russell on Crimes, 24; 1 Chlttv
Criminal Law, 264).

Furthermore, in Green v. State (51 Ark. 189, 10 S.W. 266) the defendants
and others banded together for the purpose of whipping one Horton. In-
tering his room while he was sleeping, they seized him and carried him
a short distance away where they whipped and bseat him cruelly. The

next day Hortcn's dead body was found wrapped in a quilt, and near it
were a number of switches or small sticks. His skull was fractured,
three ribs and his collar bone were broken, and there was a severe

cut across his face. The defendants were each convicted of murder

in the first degree. In affirming the judgment, the court after citing
from a number of leading cases said:

"We think there was evidence to show that
the killing in this case was done in the further-
ance or prosecution of the common design of
appellants and their associates to whip the deceased.
It is highly probable that in the execution of their
design they were met by resistance on the part of the
deceased, and in overcoming that resistance the fatal
blow was struck. The circumstances accorpanying the
killing, and the nature of the injuries inflicted,
indicate a purpose to kill. The cruel and brutal
treatment the deceased received shows an intention
to do samething more than to whip. . They are pre-
sumed to have intended the natural consequences of
their acts.” , .

The above authorities support the court's conclusion that each of the
accused is guilty of murder as charged.
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T™e defense counsel also maintains that there was no de-
sign on tne part of the accused t6 kill Kunze and that, therefore,
the offense was nct murder. He further contends that under the
interprétation of the facts most favorable to the prosecution, the
offense could be only manslaughter because Kunze's death resulted
from-a Mmere fist fight". This argument ignores the true facts and
the law applicable thereto. What is referred to by the defense counsel
as a "mere fist fight" was actually a deliberate, brutal assault by _
two hundred men upon Kunze which resulted in his death. The element
of malice aforethought is clearly established by the facts showing that
the’ accused attacked Kunze with an intent to cause his "death or
grievous bodily harm". It may be further observed that in order to
establish the existence of malice aforethought it is not necessary
that the facts show an active intent to kill if the eyidence reveals
- an attitude of indifference as to ®whether death or grisvous bodily
" harm" resulted or not. As stated by Chief Justice Shaw in Commonwealth v.
Webster, supra, malice is shown by "such circumstances as carry in them
the plain indications of a heart regardless of social duty, and fatally
bent on mischief. And therefore malice is implied from any deliberate
or cruel act against another, however sudden". This language when
applied to the facts of the present case can have no other meaning than
that the cruel mass killing of Kunze carried out in disregard and in
deflance of law was with malice aforethought.

“In this connection the defense has suggested that the accused,
upon learning of Kunze's alleged treason, attacked him in the heat of
sudden passion aroused by adequate provocation, and that, consequently
~under the doctrine of "provocation®, the resulting homicide was manslaughter
only. This argument loses ' sight of the real character of the crime.
The type of provocation which the law recognized as sufficient to re-
~duce a homicide from murder to manslaughter is stated in paragraph 149,
Manual for Courts-Kartial, 1928, as follows:

"In voluntary manslaughter the provocation
must be such as the law deems adequate to excite "
uncontrollable passion in the mind of a reascnable
man. The.act must be committed under and because
of the passion, and the provocation must not be
- sought or induced as an excuse for killing or
doing bodily harm. :

As has been pointed out by the Supreme Court of the United States it is
not enough that there be passion on the-part of the accused but his
passion must have arisen from an adequate cause such as to render him
®incapablae of deliberating® (Allen Y. United States, 164 U.S. 528).

-
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Thus in Frank Collins v. United States (150 U.S. 998), the
Supreme Court declared that:

Wit ¥ # mere passion does not reduce. the crime from
murder to manslaughter, for it may ve a passion
voluntarily created for the purpose of homicide;
but it must spring from some wrongful act of the
party slain at the time of the homicide, or so
‘near theretofore as to give no time for passion
to cool.® .

A

The courts appear to have avoided defining the scope of the applica-
tion of adequate cause as a basis for provocation. They all agree that
in the absence of a statutory provision to the contrary, "“provocation®
cannot be produced ¥by mere words, because mere words alone cdo not ex-
cuse even a simple assault" (Allen v. United States, supra). Justice .
Lumpkin in Stevens v. State+(137 Ga. 520, 73 S.E.. 737, 38 L.R.A. 99)
has presented a surmarization of the type of cases in which the doctrine
of provocation might be invoked, as follows:

"An attempt to commit a serious personal injury

on a member of one's family in his presence, the
catching ot a man in adultry with one's wife, or a
violent trespass on one's property in his presence,
and a killing then taking place, might authorize

a submission to the jury of the theory of voluntary
manslaughter. But mere words will not. In some
cases, where it may appear at first glance that
words were treated as authorizing a suhmission of
that theory, a careful consideration will show
some added fact or conduct on the part of the per-
son slain."®

An exhaustive search of the American and English decisions has failed
t0o reveal any commcn law decision which recognizes the applicability
of the thecory of provocation beyond those cases invelving sexual wrongs
and acts of violence. .

The record shows that the accused, at the inception of the
beating, were not "incapable of deliberatingM. After being informed
~ by Beyer of Kunze's alleged treason, they called him to the front,

confronted him with his alleged writings and demanded his beating.
The killing which fbllowec was the result of malice and a desire for
vengeance.
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" In analyzing the theory of Y“provocation® the courts, as
is shown by the quotations from the Supreme Court decisions cited
above, have repeatedly placed emphasis upon the necessity of the
deceasad's doing of a violent act, closely related to the respcnding
violent act upon the part of the accused (Collins v. United States,
150 U.S. 998; Allen v. United States, 164 U.S. 528). As previously
stated, the record does not contain any evidence of this essential
element of Mprovocation®™. Regardless of its existence or non-existence
however, an. analysis of the decisions fails to reveal a single case in
which "provocation™ has been recognized as any defense to a mass assault
against one man resulting in his death. The brutality of a mob assault,
the cooperative action of many against one, are in their very nature so
repugnant to faimess and justice, so dangerous to the social order, and
so revealing of* determined wrong-doing as to preclude the application of
the doctrine of *adequate provocation". In the present case, when the
accused became prisoners of war, they relinquished their rights, sub-
Ject to the provisions of the Geneva Convention, both as individuals
and as a group, to use violence as a means of aiding their country's
cause, and submitted themselves to the military law of the nation to
which they had surrendered. Their mass violence cannot be extenuated
or mitigated under any theory or coctrine of defense, recognized by
the Anglo-American systems of jurisprudence. The principles presented
above provide an unassailable legal foundation for the court!s flnding
of guilty. )

III. Thirdly, the defense counsel argues that Xunze was a Wtraltor®
to Germany and that the accused had a right to lill him in order to
prevent Manother act of treason". Such a contention is wholly without
foundation. As prisoners of war the accused are, under the Geneva -
Convention, subject to6 our Articles of War., Whether Kunze was a .
"trajitor® to Germany is not at issue. The point is that neither our
own soldiers nor prisoners of war have any authority as self-constituted
Judges to sit in Jjudgment and to impose pumshment upon one of their
nunber for any cause. To contend otherwise is absurd.

Our military law, even prior to the adoption of the Geneva
Convention, recognized this principlse. In 1901, in a case similar to
the present one, Pedro Corpus, a military prisoner of the United States
in the Phillipine Islands, in pursuance to direction of ‘his guerilla
chief, attacked and killed a fellow prisoner. The accused was tried .
for the offense and was sentenced to bs hung. In General Orders
#399, Headquarters Division of the Phillipines, it was-stated:

. "Mfhether the statement of the accused that
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he killed his sleeping victim because soms

person assuming authority over him (he was

not present) ordered him to do it, be true

- or not does not lessen his crinﬂ.nal responsi-

bility." : _ .
) . i . Wt
Accordingly, it must be concluded that regardless of whether or not
Kunze was a traitor to the German Government, the accused had no
legal. right as prisoners of war or as individuals either to in-
flict punishment on him or to taks - his life. Neither they nor any

other self-constituted group may defy authority by taking the 1aw

into their own hands.

IV. The defense introduced or elicited certain test:.mony at
the trial tending to impugn the voluntary character of the pre-trial
statements of the accused. Thus upon cross-examination Captain
Maffitt admitted that he had subjected them to lengthy’ and nmnerous
interrogations. He went on to testli‘y that: -

"I don't know that any threats of punish-
ment were made under such circumstances, but -
I will say this, I myself told some of them that
I wanted them to get right down to brass tacks
and rock bottom and tell me the facts in the cass.
I didn't want anything withheld and we expected
to stay with them and grill them until we got at
the bottom of the.thing. That was our duty and
that was-what we werse trying to do.®

To Seidel he addressed the fellomring admonition:

"You might as well tell the truth be-~

cause you are going to be tried and accused
of this crime, along with several others. You
helped kill this man so you bad better tell the

- truth. TYou are going to be court-martialed and
the guilty man is going to suffer for this crime.
If you are trying to proteet somebody else you
had better stdp it and give us all the informa-
tion you can. We are not going to fool around
here with you. We mean business. If you are

- protecting anybody else you had better start
protecting yourself. You have been accused by
your comrades. They have told us that you did
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this." ®listen, Seidel, we are going to send
you back to. your cell, and when you are ready
to talk you can let us know and you can come
back. We are going to give you a chance to
think this over in the guardhouse. You must
tell the truth.m .

Demme at the beginning of the trial took the stand for the single
purpose of disproving the voluntary character of his statement. He
asserted that the intezplfeters had not informed him that he did not
have to glve testimony; that he was told that ne had to answer the
questions; that he would hot have done so had he not been so instructed;
that no other witnesses appearad in his presence before Captain Maffitt;
znd that nothing was said o him concerning his right to counsel and to
cross-examine other witnesses. On the other hand, he admitted that the
interpreter had directed him to tell the truth; that he had subsequently
race a statement in his own handwriting; that its contents were true;
that ha wrote it in his cell; that no one else was present; that he
spant approxdrately two hours in its preparation; that, after it had
been celivered, he haa been specifically instructed that he need not
make a statement but that, if he did make it, it could be held azainst
him; that ke then said that he had already made one; that it was trus;
anc that he desired that it be accepted (R. 88, 115-124,. 146-11.8,
371-372).

The - pre-trial interpreters both denied that they had failad;/
to instruct the accused as to their rights. They had given the re- -
quired warnings not once but several times. Captain Maffitt's testi-
mony was to the same effect. Four of the accused had agreed towrite
out in their own words their versions of the events which had occurred
on 4 November 19/3 and had voluntarily delivered their statements to
him. They "did it freely and without any pressure having been put
upon them" (R. 75-18, 96, 99, 107, 133-134, 156-157).

: Upon be:mg placed in arrest after Kunze's body was found,
each of ,the accused was placed in a separate cell about seven by eight
or nine feet. They were given "their full and regular meals" and "were
taken out at certain times of the day for fresh air and exercise®.
When Beyer complained that his room did not have sufficient ventila-
tion and.that it was too small, he was transferred to the hospital.

In Captain Maffitt's oplnion th:.s was not solitary confinement but
"segregation® (R. 82, 93-95).

The Board of Review recognizes that a confession which has
not been freely and voluntarily given or which has been induced by
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fear of punishment or hope of reward is clearly 1nadm1331ble (M.C.M.,
1928, par. 114b). Its use cannot be too strongly condemned, for to

force an-accused to testify against himself is to encourage violent,
unlawful practices and to endanger the processes of justice by sub-
jecting the court to the consideration of untrustworthy testimony.

In the present case, however, it is very clear that neither evil was
present. Although Captain Maffitt employed an ill-advised manner in

his pre-trial investigation, he did not physically abuse the accused,
unreasonably confine or restrain them, thresaten them with punishment,

or hold out to them any hope of reward. Burthermore, the complete L
transcript of the pre-trial oral examination of the accused was not
placed into evidence, and such parts of it as were read into the re-

cord were not ‘vital to the prosecution's case. On the other hand, the .-
written statements of Demme, Seidel and Scholz, are clearly shown to

have been wluntarily given. They were written in privacy and voluntarily -
delivered to the American authorities. The truth of their contents was
not only affirmed at the time of delivery but subsequently during the
trial. The record affirmatively shows that as to these confessions

the accused were carefully and scrupulously warned of their rights and
that no coercion was employed against them nor inducement offered to
them. /

: Referring again to the pre-~trial statements, it must be ob-

- served that none of them could possibly have endangered the process of
justice in this case or injuriously affected the substantial rights of
the accused. The evidence adduced by the prosecution, even if all of

the pre-trial oral admissions of the accused be excluded, is abundantly
adequate to sustain the f:.ndlngs of gullty. Horeover, the individial
testimony of the accused at the trial is sufficient as to each accused

to support the court's findings. (CM 206090 (1936) Dig. Ops. JAG 1912-40,
sec. 395 (10), p. 2063 CH 237711 (1943); IT Bull JAG, Oct. 1943, p. 377)..

V. The final argument of the defense counsel is that the approval
of the sentence would invite retaliation against those of our soldiers
who are held as prisoners by the Axdis powers. ‘This contention presents
no legal ergument and therefore raises no legal question for discussion
by this Board.

9. 7The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Review, the record of. trial
is legally sufficient to support the findings of guilty and the sen-
tence. A sentence of death or imprisonment for life is mandatory upon
a conviction of murder, in violation of Article of War 92. Article
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66, Convention of July 27, 1929, Relative to the Treatment of Prisoners
of VWar, provides that: - ’

"If the death penalty is pronounced
against a prisoner of war, a commnication
setting forth in detail the nature and cir-

. cumstances of the offense shall be sent as
soon as possible to the representative of the
protecting Power, for transmission to the
Power.in whose armies the prisoner served.

#The sentence shall not be executed be-
fore the expiration of a period of at least
three months aftar this communication.®.

W ? Wge Advocate.
Q‘ . . T .

Z;[:'Qm & 'é‘,_ é g&é , Judge Advo,cét_j,e.
- . 3 R " B . . / ]
v Mm Judge Advocate.
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SPJGN
- CM 248793

1st Ind.

War Department, J.A.G.O., 25 APR 1944 - To the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Prisoners of Wwar Walter Beyer, Hauptfeldwebel, 8WG-49528,
German Army. Serial Number. ¥lg. H. Kdtr. totenburg, Hanover, No. 4;
Berthold Seidel, Feldwebel, 8WG~49593, German Army Serial Number
¥Wehrmeldeamt, Ratzeburg, No. 8; Hans Demme, Unteroffizier, &WG-49957,
German Army Serial Number 2, N.B.A. 9.443; Hans Schomer, Unteroffizier,
8WG~49620, German Army Serial Number 2, I.R. 107, No. 195; and Willi
Scholz, Obergefreiter, 8WG-49651, Germen Army Serial Humber Inf. Pz.
Jag. ERS. KOWP. 213 No. 972.

2+ I concur in the opinion of the Boarg of Review that the re-
cord of trial is legally sufficient to support the findings and the
sentence anc to warrant confir:iation thereof. As shovn in the fore-
-going opinion, each of the accused has been founc guilty of committing
a riot, in violation of Article of jar 89; and of murdering Johannes
-Kunze, in violation of Article of ijar 92. Each accused was sentenced
to be hanged by the neck until dead. It is, of course, the crime of
murcer which authorizes the irniposition of the death penalty.

The record shows that the accused wers all noncommissionsd
officers of the German arry who were taxen captive in North Africa.
The accused, Beysr, was the company leacder, Company 4, Compound 1, of.
the Frisoner of VWar Camp, Tonkawa, Oklahoma, of which Johannes Kunze,
the deceased, was also a merber. A&n alleged traitorous note, supposedly
written by Xunze, came into Beyer's hands. Thereafter, at approximately
10 o'clock 6n the night of 4 November 1943, Beyer ordered his entire
company to assemble in the company mess hall. Vhen the group, composed
of approximately 200 prisoners of war, including 43 noncommissioned
officers, had assembled, 3eyer arose and addressed them in part as
follows: ' . -

"Comrades, I am sorry and it hurts me in my soul

to be forced to tell you some saé news and the

case is so grave that I am not in a position to.

pass judgment myself.- Bad as it may seem, we have -
a traitor in our midst®.

_['Af_ter order had been restored, Beyer read an unsigned note containing a

ClassSflcation
coianged - ognoelled
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brief description of the camouflage of Hamburg. Before the reading was

" completed, Beyer's voice was drowned in cries of "treason®" and "beat him
to deathM®. Beyer again obtained silsnce and called for volunteers to
compare the handwriting of the unsigned note with a letter which he had
in his possession signed by Kunze. After 20 noncommissioned officers had
crowded around Beyer to examine the documents, the name Kunze reverberated
throughout the room. He was called to the front, confronted with his
writings, and forthwith attacked by his fellow priscnsars in a violent
and brutal manner. He strove desperately to escape. As he made for the
exit Seidel strucx him several blows on the face. There were shouts of
don't let him get out". Demme blocked his path "thuncdering him one

in the face" and then grabbed him around the hips ancd threw him so.that
‘he hit his head on a table laden with dishes which fell to the floor.

He was picked up by Seidel and struck again. Scholz struck Kunze three
times and then left the mess hall. Schomer climbed on the top of a
bench and threw two heavy crinking cups at Kunze. Although Beyer, after
his inflaming denunciatory speech, did not himself strike a blow, he -
was the instigator of the charge of treason - the ringleader who aroused
the hatred and frenzy of the mob, inciting it to unrestrained violence.

Finally kunze reached and passed through the exit of the ness
hall but he cid not escape. His assailants pursued him into the open
area and surrounded him thers. Shortly therzafter, nis body was dis-
‘covered near the emtrance %o the mess hall lying "in a pool of blood". .
Wifis death was due to a fractured skull, laceration of the brain and,
cerebral hemorrhage". There was a trail of blood marking the de-
ceased's course in the mess hall and to the place outside where he
died, and blooc was found on the person or clothingz of each of the ac-
cused., ' : ’

The above evidence shows that the accused, either by their own
hands or by the hands of their comrades in crime, willfully, unlawfully,
feloriously, deliberately, and with premeditaticn killed Johannes Kunze.
Zach of the accused is shown to have definitely participated in the
concerted actlon which resulted in his death and each is both morally
and legally guilty of murder. The evidence shows beyond a reasonable
doubt every elament of the crimes charged. I recommend that the sen-
tence of each accused be confirmed and ordered executed.

3. General court-martial jurisdiction to try the accused is derived
from the Geneva Convention of July 27, 1929, Relative to the Treatment
of~Prisoners of War. The Department of German Interests of the Legation
of Switzerland was given more than three weeks' notice of the place and- -
date of trial, and Mr. Werner Weingaertner, its representative, was pre- - .
sent at the trial. The accused had the services of a competent interpreter.

R d ———
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and were cefended not only by iilitary counsel acceptable to them but
by individual counsel of their owm choice. One of the military counsel
came to i'ashington and presented an oral argument to the Board of
Heview. &avery right end privilege guaranteed by International Law

to prisoners of war against whom judicial proceedings have been in-
stituted were strictly observed. Article 66 of the Geneva Convention
provides that if the death penalty is pronounced against a prisoner of
war, a commnication rust be sent to the protecting power for trans-
mission to the Fower in whose Army the prisoners served, setting forth
in cetail the nature and circumstances of the offenses of which the
prisoners have been convicted. This article also provides that the
death sentence shzll not be executed befors the expiration of a period
of at least three months after this communication.

4. The Provost ilarshal General, in a commnication to The Judge
Advocate General, has made the following statement:

"I recomrmend that the sentence of Ger-
man prisoners of war Walter Beyer and others
at Camp Gruber, Oklahoma, 17 to 25 January
1944 be confirmed by the President and duly
executed. In making this recommencation I
have considered the effect, i any, which exe-~
cution of this sentence mizht have upon
American prisoners of war in German hands."

5. Inclosed are a araft ol a letter for your signature, trans-
mitting the record to the Fresicent ior his action, and a form of
Zxecutive action designea to carry into effect the foregoin; recom-
mendation, should such action meet with approval.

%a,\_‘g__\ Q.Q/\M .

Iyron C. Cramer, N
l’ajor General,
The Judge Advocate General.

3 'Incls.
Incl 1.- Record of trial. -
Incl 2 - Ift. of 1tr. for
siz. Sec. of ‘lar.
Incl 3 - Forn of bxecutive
~action.

(Sentence of each accused confirmed. G.C.M.0. 262, 2°Jul 1945)
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General

Weshington, D.C. (53)
SPJGK
CM 252242 84 MAY 1344
UNITED STATES ) FOURTH AIR FORCE
Ve 3 ' Trial by G.C.M., convened at -

) Hamilton Field, California, 30
Private EDWARD J. REICHL ) " November, 14 December 1943 and
(36346011), 653rd Signel ) 5, 25 January, 14 and 15 February
Air Warning Company. ) . 1944, To be hanged by the neck

) until dead. .

OPINION ‘of the BOARD OF REVIEW
LYON, ANDREWS and SONENFIELD, Judge Advocates.

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. Accused was tried upon the following Charge and Specifications
CHARGEs Violation of the 92nd Article of War.

Specificationt In that Private Edward J, Reichl, 653rd Signal
AW Company, did, at Gualala, California, on or about 17
November 1943, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and with premedita-
tion kill one T/5 Adam Buchholz, a human being, by shooting
him with a rifle,

He pleaded not. guilty to and was found guilty of the Charge and Specification.
No evidence of previous convictions was introduced. Ie was sentenced to be
hanged by the neck until dead. The reviewing authority approved the sen=-
tence, and stated in his action that "pursuant to Article of War 50% the
order directing execution of the sentence is withheld". The record of

trial has been considered as though forwarded for action under Article of

War 48. :

3. Summary of the evidence.

Accused shot Technician Fifth Grade Adam Buchholz with a rifle in the
day room of their organization at about 1815 on 17 November 1943, All the
relevant details leading up to and encompassing the crime clearly appear
in the prosecution's evidence.

Accused was one of the cooks for a detaclment of 45 men and a few
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officers stationed four miles north of Stewart's Point, on the California
coast near Gualala, in the general vioinity of Santa Rosa. His particular
camp is wvariously designated by witnesses as "Point Arena", "Del Mar¥,

and "Gualala", though it appears to have been one of several satellite
detachments of a larger camp at the last mentioned place. It will hersafter
be referred to as Point Arena (R. 33,37,39,59,67,72). -

The day room of the organization was a room about 44 by 20 feet, and
was part of one large building housing also a considerably larger mess hall,
kitchen, and store room, separated from each other by walls. Acocess was had
to each compartment from outside, and by internal doors from one room to '
another (R. 38-41,73,76,77; Pros. Ex. 2).

Deceased appears to have been a truck driver.for the detachment, whose |
duty it was to make runs into the nearby towns of Jenner, Guerneville and
Senta Rosa. On the afternoon of 17 November 1544, accused was in the town
of Jenner, which was approximately 32 miles from his camp. He was seen at
about 1530 by lMiss Juanit« Antone, a cook in a cafe in the Jenner General
Store, where he was having a beer. It was customary for Army trucks to
stop at the store and give the men rides to camp, but from where ascused was
sitting the road was not visible. Ilfiss Antone saw an Army truck pass the
store and go on towards osmp and spoke to accused, sayinz, "You must have
lost your ride". Accused replied that "The truck was supposed to stop" and
pick him up. He then went outside to a telephone booth on the porch, where
he made a call, later returning to the store for a while. He may have drun.:
some more beers, but Miss Antone was not ocertain (R. 24,26-32,52).

First Lieutenant Stanley M. Glass, Signal Corps, the commanding officer
of the 653rd Signal Adroraft wWarning Detachment at Point Arena, testified
that he received a telephons call from accused about 1545 that afternoon.
Accused said, "This is Reichl. I'm at the store at Jemnner. The truck
didn't pick me up". Accused did not ask who had been in the truck, and wite-
ness did not tell him. Witness said, "iell, I guess you'll have to hitch
hike", to which acoused replied, ™iell, I just wanted to let you know" -

(R. 44,51). ‘

. Miss Antone testified that accused finally got a ride from a civilian
at about 1730 (R. 27-29). Some time before 1800 Second Lieutenant Gecrge
B. Hastie, commanding officer of the detachments of military police at
Point Arena and Jennsr was driving with "Sergeent Brown" and "Sergeant
Spinnelli” from Jenner to Point Arena. They saw accused standing on e dirt
highway, about 100 yards from the main road, leading to the camp. He
thumbed & ride, and they picked him up. The three enlisted men talked to=-
gother, and aoccused mentioned the fact that he had told one of the other .
drivers whom he had seen at Santa Rosa to be sure to tell deceased to stop
and piok him up, but that deceased had driven right by the Jenner store
without stopping. Aocused did not appear to be angry, but witness "would
say he was irritated" because he ‘had not been piocked up. They dropped
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accused off at "Post Number 1", at the main entrance of the camp, about
300 or 400 yards from accused's day room (R. 33-37).

Lieutenant Glass and First Lieutenant Goodman C. ltheeler, Signal Corps,
were eating supper in the mess hall that evening. About 1800 or 1815 ac-
cused came abruptly into the room from outside, stopped at thelr table and
seid to Lieutenant Wheeler, "Why didn't Buchholz pick me up at Jernner "
Wheeler replied to the effect that he thought that deceased did not know
that accused was there, to which accused replied, "The Hell he didn't"}
Acoused then turned end walked away, golng through_the kitchen to the store
room. Lieutenant Glass described accused as "tense and agitated™ at this
time (R. 44,45,53,54,59,60,66,67). Lieutenant Wheeler testified that ac-

"~ cused "seemed to be angry™ (R. 68).

Technicien Fourth Grade Herman C. Kloke (then a Technician Fifth Grade)
wes working alone in the kitechen that evening as ocook. He went into the
store room about 1800 to obtain fuel for his stoves, and saw accused stand-
ing there with a rifle (R. 73,77). The mess personnel kept their weapons
in the store room when they were on duty (R. 39). Accused put a full clip
of 5 rounds of ammunition into the rifle, and Kloke asked him what he was
doing. Accused replied, "Just don't bother., I'll get even with the boy".
He mentioned deceased by name. Witness did not know and did not ask what
the trouble was, but told accused that he "wouldn't do that", and that there
were other methods of settlement of their difficulties. Accused replied,
"You just mind your own business", and said of deceased that "he was going
to get him and he was going to shoot him through the heart". Accused turned
around and left the store room, going out of the building through the back’
door (R. 73,74,77,78,82). Witness described acoused es appearing "rather
sngry" at this time -~ "That is, his complexion was"™ (R. 74,77). He denied
the existence of any jealousy or ill feelings over promotions between eaccused
and himself (R' 75,76.81,82)0 »

About 12 enlisted men were in the day room af'ter supper. Some were
playing cerds, others shooting pool, and three or four were seated at a
table olose to a door leading to the mess hall, putting together a jigesew
puzzle. Among them were Technician Fifth Grade Howard E. lange, Privates
First Class Enio L. Alberghini end Joseph Medico, ell of the 653rd Signal
Aircraft Warning Company, Privete First Class Edward Joseph Carlin, Medical
Corps, attached to the Signal Company, and Private Ollie C. Carpenter,
Company C, 748th Military Police Battalion. Deceased was standing at the
table watching over the shoulders of lange and Carlin as they worked on
the puzzle. Private Medioco testified that at about 1815 acoused went
through the day room, passing from the south door to the mess hall., It
appears likely that this was just prior to his oconversation with Lieuterants
Wheeler and Glass, but it is not certain from the evidence. Accused had no
rifle at this time (R. 83,84,87,88,92,99,103,104,108,109,114,116,118).
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Alberghini testified that he saw accused enter the day room from the
outside through the west door, trailing his rifle at his hip (R. 84,88).
None of the others saw him enter, but all heard him speak to deceased, say=
ing, "iho do you think you are? Why didn't you pick me up at Jenner?"

(R. 92,97,100,105,109,114,119). Vithout any further word-or act; accused
raised the rifle end fired at deceased, from a distance estimated by wit-
nesses as two to ten feet (R. 85,86,89,92,93,95,96,100-105,109,110,114,115,
117,119,120). Deceased straightened up slightly, twisted, and fell on his
back on the floor without a sound. Acocused turned around, and walked out
of)the north door of the room, his, rifle treiling at his side (R. 85-87,93,94,
96 ).

Hearing the noise, Lieutenants Wheeler and Glass rushed in, to find
deceased lying on the floor and the men standing about, dazed and silent,
They did not even reply to Lieutenant Glass' question as to who had done
it (R. 45,48,60). Carlin procured medical supplies but foynd no pulse or
heart beat. The shot entered underneath deceased's right arm, and came out
a little lower on the left (R. 102,117,118). It was -stipulated that de-
ceased died of the gunshot wound (R. 125).

Lieutenant Glass immediately went to accused's barracka. Standing out~
side the screen door, he heard the click of & rifle trigger,."just as if he
were unloading it"., As Liecutenant Glass opened the screen door accused said,
"All right, I did it, but he had it coming to him"., Accused then walked
calmly and voluntarily with the lieutenant to the mess hall. On the way
there, Lieutentnt Glass stated, "But you murdered him!", to which accused
replied, "He's always tried to mess me up. He has slways been trying to
make my life miserable for me™. Witness took accused to the mess hall and
posted a guard over him until about 2300, when he was taken to Hamilton
Field (R. 46, 55-57). '

learnwnile, Lieutenant Wheeler went to accused's barracks, where he found
accused's rifle lying lengthwise on accused's bed. The bolt was open. There
were 3 shells in the chamber and one on the bed, and the number on the rifle
corresponded with that on accused's Form 33, which was a record of equipment
issued to him (R. 42,43,60-63,69; Pros, Exs. 4,10).

No witness testified that aocused was drunk. Miss Antore stated that
he was sober at the time she spoke to him in the Jenner General Store (R, 28).
He was sober during the time he rode in Lieutenant Hastie's car (R. 35,37).
Nothing indicated to Lieutenant Glass that accused was drunk, He talked in
Jerky sentences, "as if he were under some strain", but he spoke clearly
and walked straight (R. 46). '

 Evidence for the defense.

' The defense offered three distinct types of evidemos, = testimomy of .
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witnesses to events leading up to the shooting, evidence offered by ac~-
oused and his wife concerning his background and mental status, end the
testimony of expert witnesses concerning his sanity and legal responsi=-
bility for his act. Separate consideration will be given to each factor,
in the order set forth above.

a. Evidence concerning the offense itself.

Technician Fifth Grade Howard E. lenge, recalled as a witness for the
defense, testified that he talked to accused on the day prior to the crime.
Accused asked witness to piok him'up at Jemner if witness should be driving
on the next day. VWitness did not recall that deceased was present at the
time of their conversation (R. 130).

Lieutenant Wheeler testified that he had been driven by deceased from
the Point Arens camp to Guerneville, then to Jenner, and that they passed
the last place on their way back to Point Arena between 1430 and 1500.
They did not see accused when they passed the store, and witness hed not
said enything to deceased about stopping (R. 137,138,143). Lieutenant
Wheeler did not see accused until supper time. Deceesed was not there at
the time, and witness did not suggest to accused that the latter ask de~
ceased why he had not stopped (R. 140). )

- Corporal Merritt testified that he was making & ration run on that day-.
and that he drove accused fréom Senta Rosa to Sebastopel, end then to a point
on his route within a mile of Jenner, where he left acoused out of the
truck. When witness reached Jenner he gave deceased accused's message, to

- pick up accused at Jenner. About an hour later decessed left Jemner far
Point Arena, Vitness denied having had anything to drink with accused at
either Sebastopol or Guerneville, and stated that acoused was sober when
he left the truck near Jemner (R. 126-129,263,264,266).

Technician Fourth Grade James T. Brown, the mess gergeant at Point
Arena on 17 November, wes in the car with Lieutenant Hastie and Sergeant
Spinnelli which picked accused up about & mile outside camp at "about
6:30", Witness testified that accused wondered why deceased had not
picked him up at Jenner, stating that deceased "had been doing stuff like
that before™. Accused "seemed pretty mad"™ (R. 131-133). Witness also
testified that he kmew accused fairly well, and that accused "drenk quite
a bit". Witness thought that there was petty jealousy between accused and
Sergeant Kloke, the other cook (R. 134).

b. Accused's background and story.

Accused's rights as a witness were explained to him and he electéd
to be sworn and take the stand. At the time of trial he was 37 years of
age. He was induocted into the Army on € June 1942, He did not finish the

-5-
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sixth grade of school, but left at the age of 14, and has worked since
that time. He was first employed as a grocery clerk, then for three years
a8 a bookbinder, and subsequently as a bartender. He has worked in and
has operated his own “speskeasies”. As a bartender and speakeasy operator
he has participated in "50 or 60" fist fights, during some of which he

has been thrown downstairs, been hit over the head with bottles, and
suffered other physiocal violence. In some four or five of these brawls

he has been rendered unconscious for periods of 10 or 15 minutes, the last
such ocoasion ocourring about three years previously (R..147-150,181,182),

He has contracted five cases of gonorrhea, the first two some 15 years
ago, and the last just before he entered the Army. He smokes an average
of 50 cigerettes a day, and has been drinking intoxicating liguor daily
for the past 18 years; this drinking has continued since he has been in
the Armmy. Accused has a habit of going on drunkmn sprees for 3 to 6 -
days. He stated that he has auditory hallucinations, in which he hears
the voice of ome of his brothers. It appears from his testimony that these
hellucinations gemerally ocour during or soon after he has been indulging
in excessive use of liguor (R. 150-152; 171,178,182,183). Upon several
occasions he hes committed acts of violence, of which he later had no
‘recolleotion. He desoribed two assaults upon his wife which will be de-
tailed at greater length in her testimony. Both were committed while he
was under the influence of liguor (R. 171,172).

Accused . first mat deceased at Drew Field, Florida, where acoused had
spent 11 months &s a cook and mess orderly. There was at that time little
contact between aocused and deceased, and they got along satisfactorily.
They shared.the same "compartment" on the train from Drew Field to
California. During the trip deceased was "kind of bossy", and angered
accused by taking for himself a whole bowl of 100 cigarettes provided-at
8 service ocanteen en route (R. 153,154). While the two had not had much
to do with each other sinse their arrivel, deceased 'was always sort of
arrogant" towards the men of the camp. On one osccasion accused and de-
ceased had been sent to obtain gravel, but deceased refused to help shovel,
claiming thet he was a truck driver and did not have to do so. Acocused
had to shovel the whole load himself. Upon another ocossion deceased had

_been assigned as ons of accused's kitchen police, but failed to eppear.
Accused found him dressed up and preparing to go to town on pass. Deceased
refused .to work as a K.P. (R. 154,155). There appear also to have been ill
feelings between accused and deceased over the subject of their respective
"1.Q's" (presumably Army General Classification Test scores), accused be-
lieving his to be much higher than deceased's. This dissatisfaction was
one of the reasons which had led accused to esk to be reduced from his rank
of Technician Fifth Grade (R. 156,157).

The men at Point Arena were allowed 144 hours! leave on pass pér month,
whioch accused was in the habit of taking in two 3-day passes to visit his
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wife in Santa Rosa. He obtained a puss on 16 November and was due back

at camp at 18Q0'on 17 November. Prior to leaving on the morning of the
16th accused spoke to Corporal Lange in the barracks and reminded Lange

to pick him up on Jenner if Lange drove the Santa Rosa ration truck (R. )
158)., A few minutes later accused saw deceased, and reminded him similarly.
Still later he saw deceased and Lange together, and again asked whichever
one drove the truck to be sure to pick him up at Jemner (R. 159)., He then
hiteh-hiked to Santa Rosa by means of a serises of short rides, drinking 3
bottles of beer en route. Arriving ebout 1500, he met his wife at her
hotel. That evening after dinner and attending a theater, he drank six or
seven highballs and six orseven bottles of beer in the hotel bar. When

it closed at midnight they took two quarts of beer to their room; saccused
drank one quart before going to bed. They arose at 0930 on the 17th end
accused drank most of the remaining quart, He left Santa Rosa on the
ration truck with Corporal Merritt some time after 1130. They stopped

‘at Sebastopol, where acoused drank four bottles of beer in a taveran while
weiting for the driver to finish some businsss (R. 160-162,173,174,178).
He had a bottle of beer with Merritt at Guerneville about one half an

hour later, and finally left the truck at the bridge over the Russiean
River about a mile from Jemmer, again instructing Merritt to tell deceased
to stop at the store in Jenner and pick him up. He then walked up to the
store, arriving about 1315 (R. 162,163,175,176). He drank four or five
bottles of beer at Jemner, and missed the truck when it went by without
stopping, as described by Miss Antone. He telephoned Lieutenant Glass,

' and drank two more beers (R. 163-165,176). Lieutenant Glass did not tell

him who was driving the truck (R. 165). He finally obtained a ride from

a civilian, who took him as far as Ocean Cove. Here he had three bottles

of beer at a store. IHs then got & ride from another oivilian who took

‘him as far as the road which led off to the camp. JSomewhere along this road
he was picked up by Lieutenant Hastie and the two sergeants (R. 166,176,177).
Acoused testified that he thought that he was drunk by this time (R. 179).

Accused claimed that he remembered littls after getting in the car. He
had a vague recolleotion of leaving the automobile at the main gate and
walking to the mess hall, which he entered, and where he spoke to Lisutenant
Wheeler. IHs recalled asking why the ration truck had not stopped at Jenner,
but did not remember clearly Lieutenant Wheeler's reply, except that "they"
must not have known about it. He did not know until that moment that deceased
had been the driver. The next thing he remembered was that he was standing
in his barracks with a gun in his hand, but understanding little of what
Lieutenant Glass was saying. Upon being told that he was under arrest, he
said, "All right, I'11 go with you" (R. 167-169,180,181). He did not
remember the conversation with the sergeants in Lieutenant Hastle's car, .
nor that in the store room with Sergeant Kloke. Ho had no reocollection of
talking to anyone between the time he spoke to Lisutenant Wheeler in the
moss hall end the tims when he found himself in his barracks. IHe did not
remember being in the day room, or having seen deceased at any time after

»
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returning to camp, Io stated that since being in the Army he had previoﬁsly
become drunk on an emount of liquor similar to that consumed by him between
0930 and 1800 the day of the shooting (R. 189,170,171,173,181,183).,

Testimony of Elizabeth Reichl, accused's wife, a waltress at the
Travelers Hotel in Santa Rosa, was mostly corroborative of that given by
accused. She stated that she had followed him about the country from camp
to ceamp (R. 185,186). Prior to entering the Army accused had for years been
a bartender, had drunk whiskey and beer continually as long as she had known
him, and had been in a number of fights and brawls in which he had been hit
with fists, beer bottles, and like weapons, and had been rendered unconscious
(R.186,188,189). Accused was given to acts of violence while drinking, which
he would not afterwards remember (R. 186). Omn Hallowe'en of 1937 he struck
witness across the nose and cheek with e chair when she told him that he had
been cheated by fellow players in a card game, while he was drinking. In
their hotel's bar at Santa Rosa he once pulled her off a stool and slepped
her when she refused his request for monsy. He remembered neither incident
later. Witness alluded to but did not describe other similar acts (R. 187,
189). They occurred after he had been drinking heavily. The only times
he used violence was when he had been drinking (R. 188,190). ifitness’
story of accused's drinking between his arrival in Santa Rosa at 1500 on
16 November and his departure about 1130 on 17 November was corroborative
of accused's testimony (R. 188).

&+ Expert testimony concerning sccused's sanity.

As a result of the testimony of Mrs. Reichl, the law member ruled that
mental derangement upon accused's part at the time of the commission of the
offense had become an issue (R. 187). The defense then introduced two expert
witnesses. First Lieutenant Leonard C. Frank, Medical Corps, the Base Psy-
chiatrist at Hemilton Field, testified that he had examined accused on 18
November, the day accused was brought there from Point Arenma (R. 191,192,201,
223). Vihen accused was brought in he was "quite apprenensive and temse'.
Viitness questioned him at length, and learned from accused a past history of
frequent and excessive consumption of aloohol, and use of physical violence
similar to that described by acoused and his wife. Accused told witness of
his auditory hallucinations during his drinking episodes or shortly after=
wards, It was witness' impression that they were only in relation to drink-
ing (R. 291,202,212;214). While accused at that time declined to answer
witness' question whether he had been drinking at the time of the killing, on
the ground that it might tend to incriminate him, there was nothing which led
witness to believe that accused was responding to any hallucination or delusion
at the time he committed the act (R. 202,212). Witness diagnosed acoused's
condition as that of "Psychopathic personality with pathological reaction
to the use of alcohol"”, stating that "he does things under the influence of
liquor that the average person wouldn't do, and his reaction is in such a
degree that it is greater than the average" (R. 202,213). Witness stated
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that in his opinion accused was sane in the "normal senses” and in a “legal
sense” at the time he shot deceased (R. 211,223,225)..

Defense counsel propounded to Lieutenant Irank, end subsequently to the
other expert witness for the defense, a long hypothetical question in which
were set forth in great deteil all facts and statements previously brought
out in the evidence by both prosecution and defense. Outlining accused's
life history, his previous relations with deceased, his drinking on the two
days he was on pass, and all the events leading up to the killing, witness
was asked whether in his opinion accused knew the difference between right
and wrong and was able to adhere to the right (R. 202-210). Witness stated
that he was unable to answer the question because of the inclusion therein
of a hypothesis that the auditory hallucinations existed separate and apart
from the drinking episodes. He said that using the rest of the question,
he did know right from wrong at the time he committed the act, could adhere
to the right, and was sane (R. 211,225), While witness would be inclined to
question accused's sanity if acoused suffered the hallucinations completely
apart from and without relation to his use of alcohol, he would still want
to kmow their nature, when they occurred, and other details concerning them
. (R. 214,218-221,222,226).

. Doctor A. A, Thurlow, a physician in private practice in Santa Rosa and

' a surgeon in the United States Public Health Service, with extensive experience
in the treatment of mental diseases, exemined acoused on 22 December 1943,

From his questions to accused he obtained background material similar to

that adduced by Lieutenant Frank and brought out in the evidence (R. 228,229).
Witness stated that accused became vagus in describing the details of his ac~-
tivities after leaving Sebastopol and in camp, but witness believed accused
was not voluntarily withholding this information (R. 229,230,240). Accused
t0ld witness that he did not know whether he was sorry (R. 230).

Witness' diagnosis at that time was that accused was a "constitutional
psychopath with one of the emotional outbursts associated with alcoholism",
but witness did not know "how much weight to give to the alcoholism, as
compared with the psychosis feature" (R. 230). Basing his opinion upon the
alcoholism, the "defect in judgment", accused's lack of regret, the auditory
hallucinations, the clouded memory, and his failure to run away, witness stated
that he believed that accused was "not fully sane at that time"™ (R. 230,238,
239). Witness believed, however, that no true psychosis was present (R. 235).

In reply to counsel's hypothetical question witness agein stated that -
he believed accused was not "able to exercise judgment between right and
wrong" (R. 230-235,236,237). ifitness stated that accused underwent transient
periods of psychosis, during which times he had auditory hallusinations, and
that he was a "constitutional psychopath with psychotic episodes™ (R, 235-237).
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It :H.; were shown that accused was feigning the hallucinations, witness
would class him'as a stra:.ght constitutional psychopath with an alcoholio
factor™ (R. 2392).

Mdence in rebuttal.

.

The prosecution's expert witness was Major Clarence H. Godard, Medical
Corps, chief of the Neuropsychiatrie Section at Letterman General Hospital.
He had been chairman of a board of officers who examined into accused's
sanity on 2 December 1943. Accused was subjected to "the usual question
and answer type of interview" in order to learn his- persona.l end family
background (R. 243). Accused “did not press his alooholism", and "like -

" most alcoholios, he evaded the direct questioning" (R. 244 252) This wes
particularly trus with respect to his drinking on.16.and 17 November. He
was also evasive about his past difficulties (R. 244). T¥iitness' impression
was that accused was voluntarily withholding details, rather than suffering
from a blank mental period or an "amnesiaoc episode". Witness noted an
adequate desoription of details (excluding the drinking), up to the time
ascused entered the camp area, after which accused claimed to remember

- nothing. In response to direot questions acoused denied having auditory
hallucinations (R. 244-246,252).

The board found that aocused was sane and responsible, and that ale
though temporarily under the influence of alsohol on 17 November, he knmew
the difference between right and wrong. None of the evidence pointed to
aocuseg.'s being a constitutional psychopath (R. 246,247,249,250-252; Pros.,
Ex. 11).

In response to the hypothetical question and from his own examination,
witness stated that he believed that accused knew the difference between
-right and wrong and that he was at the time of his aot under the influence
of alocohol to an extent that his Judgment end ability to conform to the
rlght were lessened to a moderate degree, but that there was no evidence of
psychosis (R. 253,257-2569). Witness believed acoused did not suffer from
suditory hallucinations between episodes of drinking, but knowledge that he
did would not have materially affected witness' diagnosis (R. 262,263),

‘4e The evidence is undisputed that because of a real or fancled slight
offered him by decee.sed, aocused walked into their organization's day room
and shot end instently killed deceased with a rifle. It is not clear from
the evidence how long accused had known or believed that deceased was respon=-
sible for the failure of the company ration truck to stop for him at Jenner.
In the opinion of the Board of Review it is immaterial. From his conversation
with Sergeant Kloke before the shooting, end from his unsolioited statements
.40 Lieutenant Glass in the barracks afterwards, it is clear that acoused
entertained a personal ill-will towards deceased and an intent to cause
death or grievous. bodily harm to him. Murder is the unlawful killing of .

& human being with malice aforethought. The malice, clearly shown to exist -
by the evidence, need not exist for any particular length of time before the

‘=10 =
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cormission of the aot, and it is sufficient to show that it existed at
the time the act wes cormitted. The evidence is uncontradicted here that
it did (MQC‘MQ, 1928’ pare 148&, P 163)0

No serious attempt was made ‘by defense counsel to show that provoca-
tion existed sufficient to reduce the measure of guilt and the nature of
the crime to voluntary manslaughter. Accused may have had a motive for
his aoct in deceased's failure to pick him up at Jemner, and in a long -cone
tinued course of arrogance, boastfulness and selfishness upon decessed's
part. Clearly, none of these supplies a provocetion which the law deems
sufficient to excite uncontrollable passion in the mind of a reasohable
men. Upon all the facts which go to make up the offense, accused is
guilty of murder. '

5. The Board of Review is also of the opinion that the court correctly
rejected the contention of insanity as & defense. Of the two expert wit-
nesses for accused, one testified that in his opinion accused was sane at
the time of the murder. His answer to a hypothetical question based upon
almost every fact in evidence was llkewise that accused was sane. Witmess
was unable to express en opinion concerning ascused's sanity when the
additional hypothesis concerning aoccused's auditory hallucinations uncon=-
nected with alcoholic indulgence was injected into the fact statement. BHe
was under the impression, from his examination of accused, that the alleged
hallueinations existed only in connection with accused's drinking. The
other expert witness for defense was of the opinion that accused was insane
at the time of his act, both from his own observation of accused and in
answer to the hypothetical question. He stated, however, that no true .
.psychosis was present, -but only psychotie trends of a transient character,
accompanied by & saturation with alcohol, & clouding of judgment and a
tendency toward the use of violence. If it were shown that accused was
feigning the halluocinations, witness would diagnose his condition as one
of psychopathic character with an'alcoholic faeotor.

The prosecution's witness diagnosed accused's condition as sane, both
after his examination and in enswer to the hypothetical gquestioh. Accused
had denied suffering from hallucinations. He had appeared to be purpose=
fully vague oconcerning the events surrounding the killing itself, although
lucid enough in supplying other information, and witness believed accused
to be withholding facts which he thought would be to his detriment,

It is impossible to avoid this last conclusion after a thorough analysis
of the testimony given by accused himself upon the witness stand. While he
did claim to suffer from halluoinations, it is clear from his testimony that
they occurred, if at all, only in connection with, or within a comparatively
short period of time after heavy drinking. Furthermore, his description in
elaborate detail of hiaz activities up to the time of his arrival in camp

-11‘
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and his almost complete mental blank thereafter corresponds in surprising
degree to Major Godard's and Lieutenant Frank's diagnoses. In neither
the record of events nor in the medical testimony is there sny fact which
compels or even strongly points toward & finding that accused was not aware
of what he was dolng, or that he was driven to it by ineviteble compulsion.
Finally, there is cogent evidence of several witnesses that he was sober
both before and after the crime. The Board of Review is of the opinion
that the court correctly determined this issue of sanity.

. ‘

6. It appears (R, 11) that only 4 members of the court were present
when it met on 5 January 1944, and that counsel for accused were not present..
The only action taken, however, was to grant a continuance at the request
of defense counsel, such motion being made on accused's behalf by the trial
judge advocate. Less than five members may adjourn from dey to day, and
the court's action was in all respects proper (M.c M., 1928, par. 38¢, p.28)

7. Attached to the record of triel is a pe’cltion for clemency, signed
by the appointed defense counsel end by accused’s ocivilian counsel, Edward
T. Koford, Esq., of the Santa Rossa, Callfornia Bar,.

8. It appears from the Charge Sheet that acoused is now 38-3/12 years
of age. Ho was inducted 6 June 1942 at Chicago, Illinois.

9. The court was legally constituted end had jurisdiotion of the person
and the offense. No errors injuriously affecting the substantial rights of
accused were ocommitted during the triale. In the opinion of the Board of
Review the record of trial is legally suffiocient to support the findings
and the sentence and to warrant confirmation thereof. The death penalty
is suthorized upon conviction of murder in violation of Article of War S2.

7 QZ < » Judge Advoocate.
3?%%%@,« 4,.):9 o Judge Advooate.
/W s Judge Advocate.

v
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_ 1st Ind.
Viar Department, J.A. GeO., .3 JUN 1945 - To the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Private Edward J. Reichl (36346011), 653rd Signal Air Warning Company.

2, I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence and to warrant confirmation thereof. The evidence shows
that acoused hes been a heavy drinker over a long period of time but that
he was sane and legally responsible for his aoct. Accused is $9-7/12 years
of age. His record of almost two years of service in the-Army has been
good. He is married and has two brothers who are noncommissioned officers
in the Army. In view of the brutal and calculated nature of the homicide,
I recommend that the sentence of death be confirmed and carried into exe-
cution. . : .

3. Consideration has been given to letters dated 25 March 1944 and
26 March 1944 from-Mrs. Rose Michalski and Maria and Georg Reichl, respec=-
tively, accused's sister and parents, addressed to the President and re-
questing clemency; to a petition addressed to The Judge Advocate General
by Edward T. Koford, Esq., of the Santa Rosa, California, bar, and Captain
Reymond F. Straus, Air Corps, accused's civilian and military coumsel,
likewise requesting clemenoy; and to a letter dated 5 April 1944 to The
‘Judge Advocate General from the Honorable C. Wayland Brooks, United States
Senate, requesting 1nformation concerning the status of the case,
- 4. Inclosed are'a draft of a letter for your signature transmitting
the record to the President for his aoction and a form of Exeocutive action
designed to cayry into effeot the recormendation hereinabovn made, should
. such action meet with approval.

(V\&T\ Q—-QJ\M -
fyron C. Cramer,

. Major General,
7 Incls, ' The Judge Advocate General.

Incl.l=Record of trial.
Incl.2=Draft of 1ltr.

for sig., Sec, of War.
Inel.3=Form of LEx. action.
Inol.4~Ltr. fr. Mras. Rose Michalski.
Incl.5=Ltr. fr. Maria and Georg Reichl.:”
Incl.6-Petition of accused's counsel.
Inel.7=Ltr. fr. Hon.C. Wayland Brooks.

(Sentence confirmed. G.C.M.O. 337, 20 Jul 1945)
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WAR DEPARTMENT s

Army Service Forces
In the Office of The-Judge Advocate General - o (67)
Washington, D. C.

SPIGV
CM 253195

18 MAY 1944

FOURTH SERVICE COMMAND
'ARMY SERVICE FORCES
Trial by G.C.M,, convened at -

UNITED STATES g
)
; Camp Gordon Johnston, Floridas,

Vo
Private ROBERT DAVIDSON

(32521838), 823rd’
Amphibian Truck Company.,

. 20 March 1944. To be shot to
death with musketry.

" OPINION of the BOARD OF REVIEW
TAPPY, KIDNER and HARWOOD, Judge Advocates

1., The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Robert Davidson, 823rd
Amphibisn Truck Company, did, at Camp Gordon Johnston,
Florida, on or sbout 1 March 1944, with malice afore-
‘thought, willfully, deliberately, feloniously, unlawfully,
and with premeditation kill one Melvin McClellon, a human
"being, by shooting him with a Carbine,

He pleaded not gullty to and was found gullty of the Charge and Specifi-
cation. Evidence of one previous comviction for the use of crooked
‘dice with intent to cheat, in violation of the 96th Article of War was
introduced., He was sentenced to be shot to death with musketry. The
reviewing authority approved the sentence and forwarded the record of
trial for action under the 48th Article of War,

3. Smnmary‘of evidences
On the night of 1 March 1944 the 823rd Amphibian Truck Company,

of which accused was a member, had bivouaced on Dog Island, near Camp
Gordon Johnston, Florida, In the area where their tents had been pitched,
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several soldiers, including Corporal Gregory Fair, Privates lielvin
MeClellon, John Portgee, Williem Chavis, Robert Dunlap, and accused,
were engaged in a dice game, commonly known as "craps"., A blanket

had been spread upon the ground on which to roll the dice. A fire

was burning nearby and in addition flashlights were being used to

better see the spots on the dice, Corporal Fair's turn came to roll

the dice and Private licClellon bet three dollars that Fair would

meke his point. Private Portgee offered to cover the bet but accused
told Portgee to take his money back and that he (accused) had the

-three dollar bet covered, although he did not put his three dollars down
on the blanket. Private LicClellon won the bet and an argument ensued
between him and accused. Each stcod up and WeClellon clinched his fist,
but did not otherwise threaten accused., There is evidence that hicClellon
sald to accused, "This is the last time you will fuck with my money"(R, 24)
* % ¥"Don't mess with my money™ * * % "If you mess with my money I will
knock your teeth out" (R, 44, 47). NcClellon made no motion to strike
eccused and did not advance toward him, Accused said, "We'll see about °
that" or words to that effect and walked away (R. 24). McClellon
returned to the dice game. Accused went to lils tent where he obtained
"his carbine rifle (R, 50) and returned to the scene of the game. He

was gone from five to ten minutes, As he walked up to where the dice
~ game was in progress, accused sald, "Where's McClellon" * * * "Fhat's
that you say you are going to do to me" (R. 25, 33, 34, 45), or words

to that effect. HeClellon stood up and then started backing away from
accused, Accused had the carbine in his hands and Private Dunlap told
accused to put the gun down (R. 25). When McClellon had retreated a
distance of about nine feet accused shot him in the stomach, licClellon
cried out, "Lord, he shot me, somebody help me" (R, 34), Accused
returned to his tent, left his carbine there and then reported to the
first sergeant (R. 54-57). Accused was cool and collected throughout
the entire episode, :

: The shooting took place about 10:30 o'clock at night, but )
due to unavoidable difficulty in water transportation from Dog Island,
where the incident took place, the deceased, lMcClellon, did not reach
the hospital at Camp Gordon Johnston until about 4:30 o'clock on the
morning of 2 March 1944, He was immediately treated for shock with
blood plasma and transfusions., He was operated upon about 7 o'clock
that morning, and died about 1:30 o'clock that afterncon as a result
of gunshot wounds inflicted by accused, BMajor Richard V. Fletcher, M.C.,
who operated on deceased, stated. that, in his opinion, the wound was made
by a bullet which caused severe damage to the large and small intestine
accompanied by extensive hemorrhage, The victim was in severe pain, The
operation was not performed until 0700 hours although the victim reached
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 the hospital at 0430 hours, because he had to be strengthened for the
operation by blood transfusions, The wound was "the natural, probable
cause of the death" (R, 16)., This witness testified that if the victim
had "beer in the hospital for adequate treatment within a short period of
time, within an hour to two hours, his chances of survival would have been
slightly greater", but "with the injuries that this man had the chances of
survival are very .slim" (R, 60),. ' :

4e  After having his rights fully explained, accused elected to
make a sworn statement, substantially as follows:

On the night of 1 Norch 1944, accused and four or five soldiers
were playing "a little game" on a blanket which had been spread on the
ground., VWhen it came Gregory Fair's turn to roll the dice, McClellon
said "three dollars he lose" and put three dollars down, Portgee picked
up his money and said that accused had the bet with MecClellon, Accused
had said, "It's no bet" and had not put his money down, but after Fair
had made his point, McClellon wanted to know where his (accused's) money
was. An argument followed. kcClellon got up, put his hand in his pocket and
accused thought McClellon was going to pull a knife from his pocket., Ac-
cused knew that NcClellon kept a knife in his "right hand pocket". lMcClellon
said, "I am not going to tell you about fucking with my money again., I will
ki1l one of you sons of bitches yet", Accused said, "Do you mean me,
McClellon?" and Mcllellon said, "Yes", and started walking toward accused.
Accused backed away, went to his tent and got his carbine., He does not
know why he got the carbine. He imagines he was angry and did not know
that he was going at the time, He guesses he wanted to frighten McClellon, -
Accused stayed away from the scene of the game gbout five minutes and sup-
poses he was angry during that time. When accused returned, kicClellen
started the argument again and "it seemed™ that McClellon put his hand in
his pocket again and walked a few steps toward accused., Accused said,

Mihat was that you sald you would do to me?" and walked up to McClellen,
raising the gun as he did so, bhcClellon backed away and accused lost his
head and shot McClellon. Before he fired the shot accused does not recall
anyone interfering with him or Dunlap saying, "Put that gun down"., After
firing the shot, accused went to his tent and then reported to the lieu-
tenant, saying he had shot lMcClellon, Accused had begr threatened by
licClellon when an argument arose in & dice game sométime before this night.
Accused did not get his carbine with the idea of killing McClellon nor did
he intend to kill him when he fired the shot. Accused got the round of
ammunition he used from a man in Tallahassee, He is not the type of person
who shows any excitement. On cross-examination accused stated that‘Mc01ellon
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did not "exactly" raise his hand at him "but you can mostly tell when
_anyone gets ready to strike you", McClellon did not "grab®™ accused.
When accused left the game he intended to go to his tent and get his
carbine, While he does not remember clearly inserting the shell, he
-must have put it in the carbine, When he returned to the scene of the
game, McClellon said, "ifhat are you doing coming up behind me?" and
that is all accused remembers. After the shooting he told Lieutenant
Goldstein, "I was carrying the carbine by my right side so nobody could
see 1t except those standing at my side” (R. 61=70).

. 5. The facts established by the clear and consistent evidence of
the prosecution make out a strong case of murder, and these facts are
not, in any material particular, in conflict with those related by ac-
cused, The accused fajled to establish any justification for his willful
and apparently premeditated act and the court was clearly justified in
finding that every element of first degree murder was present,

6, Accused is 27 years of age and was inducted 6 October 1942 for
the duration and six months. He has one previous conviction for wrong~
ful use of crooked dice with intent to cheat, in violation of the 96th
Article of War, adjudged on 13 August 1943,

7. The court was legally constituted and had Jurisdiction of the
person and offense, No errors injurlously affecting the substantial rights
of the accused were committed during the trial, In the opinion of the
Board of Review the record of trial is legally sufficient to support the
findings of guilty and the sentence and to warrant confirmation of the
gentence, A sentence of death or life imprisonment is mandatory upon
conviction of murder in violation of the 92nd Article of War,

%&Z%‘, Judge Advocate.

/94/1/7;\) L‘/ﬁ:( &’44/(/‘7 , Judge Advocate,

M‘ W -, Judge Advocate.
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SPIGV-CH 253195 lst Ind

Hq ASF, JAGO, Washington 25, D. C. {92 JUN 1945
TO: - The Secretary of War " '

. 1., Herewith- transmitted for the action of the President are
the record of trial and the cpinion of the Board of Review in the
case of Private Robert Davidson (32521838), 823d Amphibian Truck

Company.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence and to warrant confirmation of the sentence.
Accused murdered a fellow soldier by deliberately and without warning
shooting him in the stomach with a .30 caliber carbine rifle, I find-
no extenuating or mitigating circumstances to warrant clemency and
accordingly recommend that the sentence be confirmed and carried into
exe cution.

3. Inclosed are a draft of a letter for your signature trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation
hereinabove made, should it meet with approval.,

. ~_]44ﬁ—~72u§p_.. < ;‘ cli/‘-°>--i—~. ..

3 Incls MYRON C. CRAMER
1. Record of trial . Major General
2. Dft ltr for sig S/ ~ The Judge Advocate General

3. Form of action .

2

(sentence confirmed. G.C.M.0. 338, 20 Jul 1945)







WAR DEPARIMENT N
Arry Service Forces
In the Cffice of lhe Judze Advocate General (73)
Washington, D. C.

SPJGE 27 JUN 1344

Cid 255335 . .

UNITED STATES ) CAMP HAAN, CALIFORNIA

) .

v. ) Trial by G.C.Y¥., convened at
: ) Camp Haan, California, 18

General Prisoners JOHN W. , ) April 1944. To be hanged by

BESHERSE (7003315) and ) the neck until dead.

KEITH E. LIST (15060259). )

CPINICN of the BOARD OF REVIEW o
DRIVER, O'CCRNOR and LOTIERHOS, Judge Advocates.

—— ———— -

1. The Board of Review has examined the record of trial in the case
of the soldiers named above and submits this, its crinion, to The Judge
Advocate General.

2, The accused were tried at a common trial upon the following
Charges and Specifications:

(As to aécused Besherse):
CHARGE I: (Withdrawn by the appointing authérity).
Specificaticn: (Withdrawn by the appointing authority).
CHARGE II: Violation of the 69th Article of Var.
Specification 1: (withdrawn by the appointing authority).

Specification 2: In-that General Prisoner John W. Besherse, a 3en-
eral Prisoner at Camp Haan Stockade, Camp Haan, California,
havinz been duly placed in confinement in the Camp Haan Stock-
ads, Camp Haan, California, on or about 29 February 1944, did,
at Camp Haan, California, on or about 19 March 1944, escape :
said confinement before he was set at liberty by proper authority.

CHARGE III: Violation of the 92nd Article of Var.

Specification: In that General Prisoner John W. Besherss, a Gen-
eral Prisoner at Camp Haan Stockade, Camp Haan, California, did,
at or near McFarland, in the State of California, on or about
20 March 1944, forcibly, unlawfully and feloniocusly, against her
will, have carnal knowledge of Mrs. Margaret Balley, a female
human being.

¢
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CHARGE IV: Violation of the 96th Article of War.
Specifications 1 and 2t (Withdrawn by the appointing authority).

Specification 3t In that General Prisoner John W. Besherse, a Gen-
eral Prisoner at Camp Haan Stockade, Camp Haan, California, did,
at Camp Haan, California, on or about 19 March 194k, without
authority, take and carry away a U. Se Army Rifle M-1,

"~ .Nos 1735260, value of $35.00, property of the United States.

Specificat ion 4t In that General Prisoner John W. Besherse, a Gen-
eral Prisoner at Camp Haan Stockade, Camp Haan, California, did,
at or near the City of Bakersfield, Céunty of Lern, State of
California, on ar about 20 March 15Ll, willfully, unlawfully,
felonicusly, forcibly and against her will, seize, kidnap and
carry away from at or near the City of Bakersfield, County of
Kern, State of California, to at or near the Town of McFarland,
County of Kern, State of éalifornia, one Mrs. Margaret Bailey, a
female human being, with the intent to hold and detain, and who
did hold and detain, said Mrs. Margaret Bailey, with the intent
and purpose of committing robbery.

CHARGE V: Violation gf the 93rd Article of War,
Specifications 1, 2 and 3t (Withdrawmn by the appointing authority).

Specification 42 In that General Prisoner John W. Besherse, a Gen-
eral-Prisoner at Camp Haan Stockade, Camp Haan, California, did,
at or near Arlington, California, on or sbout 19 March 154l,
feloniously and unlawfully, take, steal and carry awsy, cne
Oldsmobile Sedan automobile of a value of more than $50.00,
property of Anthony Viero. (As amended,R. 12). :

Specification 5:¢ In that General Prisoner John W. Besherse, a Gen-

: eral Prisoner at Camp Haan Stockade, Camp Haan, California, did,
at or near Bakersfield, California, on or about 20 March 194l
by force and violence, and by putting her in fear, feloniously
take, steal and carry away from the person of Mrs., Margaret
Bailey, lawful money of the United States, in the sum of $343.00,
in the lawful possession of Mrs. Margaret Bailey,

Specification 6t In that General Prisoner John W. Besherse, a Gen-
eral Prisoner of Camp Haan Stockade, Camp Haan, California, did,
at or near Bakersfield, California, on or about 20 March 194L, by
force and violence, and by putting her in fear, feloniously take,
steal and carry away from the presence and possession of Mrs,
Margaret Bailey, one 1941 DeScto Sedan automobile, of a value of
more than $50.00, property of Kay Bailey.



(75)
(As to accused List):
' CHARGE I: Violation of the 69th Article of War,

Specii'icat:\.on: In that General Prisoner Keith E. List, a general
prisoner at Camp Haan Stockade, Camp Haan, California, having
been duly placed in confinement in the Camp Haan Stockade,

Camp Haan, California, on or about 29 February 194, did, at
Camp Haan, on or about 19 March 194, escape from said conf:'me-
ment before he was set at liberty by proper authority.

CEARGE II: Violation of the 92nd Article of Ware

Specificationt In that General Frisoner Keith E. List, a general
prisoner at Camp Haan Stockade, Camp Haan, California, dig,.at
- or near McFarland, California, on or about 20 March 19LL,
forcibly, unlawfully, and feloniously, against her will, have
carnal knowledge of Mrs. Margaret Bailey, a female human being.

CHARGE III: Violation of the 96th Article of War.

Specification 1: In that General Prisoner Keith E. List, a general -
prisonsr at Camp Haan Stockade, Camp Haan, California, did, at
or near the City of Bakersfield, County of Kern, State of Cali-
fornia, on or sbout 20 March 194k, willfully, unlawfully,
forcibly and against her will, seize, kidnap and carry away,
from at or near the City of Bakersfield, County of Xern, State
of California, to at or near the Town of McFarland, County of
Kern, State of California, one Mrs. Margaret Bailey, a female
human being, with the intemt to hold and detain and to withhold
and detain Mrs. Margaret Bailey with the intent, and for the
purpose, of committing robbery.

Specification 2: (Withdrawn by the appointing authority).

Specification 3: In that Seneral Prisonsr Keith E.list, a general
prisoner at Camp Haan Stockade, Camp Haan, California, did, at
Cemp Haan, California, on or about 19 March 194k, without au-
thority, wrongfully take and carry away a United States Army
rifle, M1 #1735260, value of %35.00, property of the United
States,

CHARGE IV: Violation of the 93rd Article of War.

Specification 1: In that Ganeral Prisoner Keith B.List, a general
prisoner at Camp Haan Stockade, Camp Haan, California, did, at
or near Arlington, California, on or about 19 March 1Sk,
feloniously and unlawfully-take, steal and carry away one Ulds-
mobile sedan automcbile, of a value of more than $50.00, the
property of Anthony Viero. (As amended, R.12).
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Specification 23 In that General Prisoner Keith E. Iist, a general
prisoner at Camp Haan Stockade, Camp Haan, California, did, at
or near the City of Bakersfield, County of Kern, State of Cali-
fornia, a or about 20 March 19LY, by force and violence, and by
putting her in fear, feloniously and unlawfully take, steal
and carry away from the presence and possession of Mrs.Margaret
Bailey, e 1941 DeSctec sedan automobile, of the value of more
than $50.00, property of Kay Bailey.

Specification 3¢ In that General Prisoner Keith E.list, a general
prisoner at Camp Haan Stockade, Camp Haan, California, did, at
or near the City of Bakersfield, County of Kern, State of Cali-
fornia, on or about 20 March 194, by force and violence, and
by putting her in fear, feloniously and unlawfully take, steal
and carry awag from the person of Mrs. Margaret Bailey, lawful
money of the United States in the amount of $3L43.00, in the law-
ful possession of Mrs. Margaret Bailey.

Each accused pleaded not guilty to and was found guilty of all Charges and
Specifications. Each accused was sentenced to be hanged by the neck until dead.
The reviewlrg authority spproved the sentence as to each accused and forwarded
the record of trial for action under Article of War L8.

(The Board of Review has held the record of trial legally suffi-
cient as to General Prisoner William J. Sheridan (33786577), who was tried
with the accused Besherse and list and sentenced, as approved by.the review-
ing authority, to life imprisomment. A separate review has been written as
to General Prisoner Sheridan). :

3. The evidence for the prosecution in pertinent part follows:

Extract copies {Exs. 2 and 3) of the morning report of the Stockade,
Camp Haan, California, show the accused Besherse and List confined on 29
February 19LlL, and escaped from confinement on 19 March 19L4. Besherse, List
and General Prisoner William J. Sheridan disarmed their guard at Camp
Haan on 19 March 194, forced him to accompany them to the outskirts of the
camp, where they released him, and left, taking with them his United States
Army Rifls, M-1l, No. 1735260, the clip and eight rounds of ammunition
(Ex. 5). The rifle, clip and ammnition were in the possession of Iist and

Sheridan when they were apprehended. The stipulated value of the rifle
was $35 (Ex. 1; R. 12-13, 15-16), '

The 1936 Oldsmobile automcbile (a sedan) of Mr. Anthony Viero was

parked in front of his home at 3696 Myers Street Arlington, California
about 0115 on the morning of 20 March 194). Bet:reen that ti’.me and 0800’1:}&1:1‘.
morning it was discovered that the car was gones Mr. Viero gave no one

permission to use the car. A 1936 Oldsmobile sedan "listed to" Mr. Viero ias

*
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found by the state highway patrol "just north of Bakersfield, California®,
on 23 March. In the car were found a billfold and some papers, the property
of one William J. Armstrong, which, together with a suit belenging to
Armmstrong, had been in Mr. Armstrong's car when it was parked at Bakersfield
on 20 March 194lie The suit, which Armstrong "lost", was in the possession
of accused Besherse when he was placed in confinement. The next time Mr.
Viero saw his car after it was stclen was in a garage at Bakersfield on 23
March after he was notified it was there. The stipulated value of the
Viero car was over $50 (Ex. 1; E. 12-1L).

- Between 1800 and 1900 on 20 March 19LL, Mrs. Margaret Dailey, wife
of William Kay Bailey, a Shafter, California, grocer, drove Mrs. J. A.Crafton,
a neighbor who was with child, to the hospital at Bakersfield, California, for
her confinement. . Mr. Crafton was also in the car. The 18 mile trip was made
in a 1941 De Scoto sedan, owned by Mr. Bailey, which was of a stipulated value
of more than $50.(Ex. 1). Therewere a pillow and a hot water bottle in the
car foar Mrs. Crafton's use. Mrs. Crafton vomited twice on the way to
Bakersfield. After arriving at the hospital Mrs. Bailey waited cutside in '
the car while Mr. Crafton took his wife inside and made the necessary arrange=-
ments. Mrs. Bailey fell asleep and was awakened by the opening of the car
doorse. A man "grabbed" her arourd the neck while another pushed her from under
the steering wheel and said, "Listen, dame, we are in trouble and youtve got
to get us out of it"™. The two men, Besherse and List, got in the front seat
with her and List tock the wheels Two other men, one of them Sheridan, got
in the back seat., ZEither Besherse or List said, "Don't give us any trouble
and you will get out of this alive". She heard "a gun clicking” in the back
and begged them to release her. One of the men said, "Isn't this luck. The
dame is drunk®, and ancther said, "Yes, did you smell the scent in the car?®.
Mrs. Bailey replied, "That's what you dirty skunks think". She testified that
about 1000 that day she consumed "a drink of brandy or rum or something"
which her mother had "fixed® for her because she was suffering from a
menstrual cramp. ©She further testified that this was the only drink she had
before going to Bakersfield, that there was no liquor or odor of liquor in the

car and no drinking during the trip, that she was not feeling the effects of
the one drink she had in the morning, and that she was fplenty sober®, Mr
Crafton testified that he saw no liquor in the car during the ride from |
Shafter to Bakersfield (R.20-26, 27, 29-33, L5, 56-57, 96-97).

List drove the car away from the hospital. Mrs. Bei
following them and nobody got out of another gar and into 'chelle)zY gi’?o?o gig
did“not know where they drove. She was not watching the road, because she was
o "torn up® although she did remember being on "99" and pa.ss:emg Kinter Field
List :f'eached over and tock the bills out of her purse, saying "Keep quiet and.
you will get ocut of this alive™. Thore was 5360 in $20 b11ls in her purse
Her husband had gone to the bank that morning and had given her $727 in bil..ls
She had started to put the money in the cash register at the store but her )
husband had said it was not necessary to put it a1l in. Mrs. Bailey did not
lock-to see if List took all the bills she had but there were nono left th:
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orni o VWhen List took the money she did not say anyth'%ng. They drove
g:‘xx;ur;z}ﬁnind then List stopped the car, saying he "had business in the
back seat with the dame". He took kirs. Bailey b:).' the arm, opened t?e back
door, put her in the back seat and got in alongside of her.. Thetoz e‘z;bm:: n
got in the front seat. He said "0.X., dame".. Sﬁe be'g'ged him not to "bother
her and offered him the car "and everything® if "they" would }eave her glone.
List then "raped" her. She meant he had sexual intercgurse.mth h:r’lhtst
penis actually penetrated her private parts. OShe was aa‘.‘raiﬁ4 :ot o eth hen,
do what they wanted", she was afraid they would ld';ll her;_ 1s" wazig : gt
back seat "just a few minubtes® and then he said, . 0.X., Whitey", S
the back seat and Besherse got in with her., He "started pulling me down :
and said not to give him any trouble and she would get out alive. .Besherse
then "raped" her. She meant he had sexual intercourse with he‘rl', his penis
actually penetrated her private parts. She was "afraid not to ?onsent to
sexual intercourse. After he finished he wiped himself with a pillow cas?
(Ex. 10) from the pillow on the seat. Besherse stayed in the back seat with
her, and took between 23 and 27 silver cdollars which she had in a blaitck
cosmetic bag and scme money and her husband's picture which she had in a
purse. She reached her hand out for the car door and he grabbed it, find-
ing her wrist watch (Ex. 7), which he removed. At one time Besherse said,
"We will take the dame's coat" and at another time, "Why don't we kill the
dame and get it over with?". Finally Besherse said "Here's the dame's
getting=-of £ place® and the car stoppeds She was afraid they were going to
kill her so, after leaving the car, she stooped down behind it. Besherse
started for the car but came back and asked "what the God=damn hell" she was
doing. She told him "Nothing" and he made her get up. He then jumped in
the car and they drove away. Besherse threw out the pillow case at the Place
where they left her. Mrs. Bailey ranup the road, saw some lights in a
house, stopped and Myelled" for them to let her in. "Mr, Furr! and his wife
opened the door. She told them that four men "had gotten" her at the
hospital and taken her car and money, but when they asked if "they hurt" her
she told them, "No". She was too embarrassed to tell them the truth and
wanted to speak to her husband first (R. 27-30, 3L-1, L5, 50, 97).

On cross-examination, Mrs, Bailey testified that she thought they
were on a country road at the time she changed seats, She saw no houses,
She made no outery and did not try to attract anyone because she was afraid,

When List got in the back seat he "took hold of my feet and pulled me over
with my back down to the seat™. I

He raised her dress and slip over her hips.
She was "flowing" at the time ang "they® moved the sanitary napkin out of the -
way. She was also wearing underwear, which "they!
She did not assist in any way, sat in the seat ag straight as she could,

and tried to keep her legs from being spread apart, but "he® took hold of

r down, and got between her legse She "didnt't ff
) * t
hit him or anything" because she was afraid that "they" would k:L‘Llchexe'roro

beat her and ave her somewhere, "They" kept telling her to keep quiet and

moved out of the way.
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do as tﬁey said and she would get out alive. She did not see a doctor until
the next day. She did not Wat first™ tell the police that the men had -

attacked her (R. L6-U47, L9).

Mr. Walt Furr, ranch worker, whose home was on a country road "hardly
half a mile™ from Highway 99, and near McFarland, California, 25 miles north-
west of Bakersfield, testified that about 10325 on the night of 20 March,
Mrs. Bailey knocked at the door, saying "Let me in, let me in., They will
blow my brains out". She was crying and "more or less" hysterical, her coat
was wrinkled and her hair was. "messed up". When she calmed down she said
four men drove off with her, and took her car, money, watch, and gasoline
" stamps. Neither ¥r. Furr, nor his wife in his’presence, asked her if she
had been raped and Mrs. Bailey said nothing sbout it. The next morning Mr.
Furr went to the place where Mrs. Bailey said she had been let out of the
car, and found a pillow case, an Armmy overcoat and later a hot water bottle
(R. 50-56). '

. Besherse was arrested by Rex Clift, the chief of police of Fairfield,
California, on the afternoon of 22 March 194y and "booked" for being drunk
in a public place and for investigation. In his possession were found
Mrs. Bailey's wrist watch, an A" gasoline ration book (Ex. 6), issued to
Kay Bailey, and some money. He was questioned by Clift and other civil au-
thorities, and stated that he and three other prisoners had escaped from
Camp Haan in a stolen car, had stolen another car just outside Riverside at
some small tom and driven it to Bakersfield, where they stole another car
~and went to Sacramento. No physical force or threats of force were used nor
any offers of reward made at any time, and before being questioned he was
told that anything he said could be uséd against him. The following morning
Besherse was questioned by Inspector Phillip Q. Fickert, of the Bakersfield
police force. No physical force or threats of force were used nor any -
offers of reward made. Besherse stated that "they" overpowered their gnard
in the latrine at Camp Haan and took his gun and uniform, got in an Amy truck
and were later "run out" of that truck by civilian police officers, came
back to camp that night and stole same clothes from the barracks, and went to
Arlington where they stole a car, which he thought was an Oldsmobile, and
drove to Bakersfield. The car developed battery trouble so they looked for
ax.mther car, saw one near the hospital with a woman behind the wheel, and de-
cided it was a good car to take., List and Sheridan got in the car with Mrs.
Bailey and drove outside of Bakersfield, and Besherse and "Cannon" followed
in the other care The other car was then abandoned and Besherse and Cannon
got into the car with Mrs, Bailey, List end Sheridan. Besherse at first
~denied but finally admitted that he "raped" Mrs, Bailey, and said, "I didn't
use any forcee I just got her in the back seat and committed the act of
hiztercom'se and didn't use any force on her”., He further said that List
d removed a roll of bills from Mrs. Bailey's purse while in the front seat,
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Besherse admitted that while he was in the back seat with Mrs. Bailey he
took some silver dollars, some small change and a ration book from her
purse, and a wrist watch from her arm. He stated that they "split®

the money and each got $9L.50. Upon letting Mrs, Bailey ot of the car
he tossed her an overcoat to keep her warme They drove to Sacramento,
buying some gas along the way and stealing some. From Sacramentc they
went to Vallejo where he got separated from the others. He stole a car
there and got almost to Fairfield, where he was arrested (R. 14-17, 27-28,
57'61’ 66’ 7h“79)o . -

List and Sheridan were arrested in a De Soto sedan at Vallejo,
California, on the afternoon of 23 March, and were then separately
questioned by police officers. They were told there was "no use of their
messing around or giving any false statements® as the police knew who they
were and "had their complete trip". Chief Clift testified that no intimi-
dation or threats were used, they were not abused, and no promise of reward
was made. List gave sibstantially the same story as previously told by
Besherse, except that he thought the car stolen in ."™this town® was a Buick
rather than an Oldsmobile and that he denied a statement made by Besherse
that they had been fired on by traffic officers near Redlands. List stated
that they overpowered their guard and escaped from the guardhouse at Camp -
Haan, taking his rifle with them; they left in an Army vehicle and drove
to another town where they stole another car, which was driven to Bakersfield;
he and Sheridan, took a woman and her car from in front of a hospital there; -
one got in the back seat and forced her to "let them take the car and her"
outside the city, where they met the other two men and all got in the same
car; they drove on and List and "this woman" got in the back seat and had
sexual intercourse. Besherse and List each stated that ®they" had taken
about $400 from Mrs. Bailey and divided it equally among the four (R. 61-74).

L. Evidence foar the defense: It was stipulated (Ex. A) that Mrs.
Walter Furr, MacFarland, California, would testify that when Mrs. Bailey

came to thelr house on the night of 20 March, she (lirs. Bailey) was fully
clothed, her clothing was not disarranged, and other than the fact that

her coat was wrinkled in the back and her hair in disarray she gave no
indication that she had been roughly handled or ill-treated; that Mrs..Bailey
appeared hysterical but as soon as Mr. Furr left the reom she became quite
composed and proceeded to use the telephone; that Mrs. Bailey was far mors
calm and collected than Mrs, Furr could have been under the circumstances;

and that in response to questioning Mrs, Baj
harmed her (R. 80). Bailey said ths men had not

Accused List testified that at sbout. 7:30 o'clock on the night of

20 March he got in the front s j
1911 Do Sopotoryin th i ] Ur:z.atBand Sheridan got into the rear seat of the

5 iley was sitt M »
o S allegy sitting, r8. Bail t
e she didn't know vhat was coming off" but when they told he:y th:; 3:r£ir5t
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going to Los Angeles she wanted to go alonge No one threatened or attempted
to intimidate her. He drove the car out to Highway 99, and stopped three or
four miles from the hospital. Besherse and Cannon, who had followed them
in the Oldsmobile, got in the De Sobo with them. When Besherse and Cannon
changed cars they tock the M-l Army rifle out of the Oldsmobile and put it in
the trunk of the De Soto. Neither List nor Sheridan had any weapon and List
heard no c¢licking of a rifle. The rifle was the only weapon they had. WVhen
he entered the De Soto List smelled "an odor of whiskey or rum" and a remark
was made about "the dame being drunk™. There was half a quart of rum in the
car, which the four of them drank. There were also Coca Cola and soft drink
bottles on the floor of the car. After the Oldsmobile was “dropped", Iist
and Yrs. Pailey were in the front seat of her car and the other three in the
backe They contimued two or three miles down the road and stopped. List
and lirs. Bailey got in the back seat while the others got in the front. She
made no attempt to escape, but "opened the back door, and clumb right in".
No one threatened her life. He put his arm around her shoulders, kissed her, gave
her "a French kiss", and "thatt's when it all happened”. There was no struggle,
she "didn't say no", "we just rolled over cn the back seat". She "wasn't
afraid at all®, she acted friendly and talked to all of thems He did not spread
her legs apart. One leg was on the seat and the other on the floor and they
did not have to be spread. He did not remove any of her clothing and he did
not think she was wearing underwear. When she laid over on the seat, her
clothing was up.- He could not see that she was menstruating and he did not feel
“any Kotex on her. After the intercourse had started, when he was about

- finished, she said she was sick and "in her monthly", so he quit. He used a
handkerchi ef and not a pillow case to clean himself after the intercourse.
She did not resist cr intimate that she did not want to have intercourse.. At
no time during the trip did anyone threaten her or warn her that something
drastic might happen to her if she did not cooperate. During the trip lrs,
Bailey had her purse on her lap, List "laughed and asked her if she had any
money", and she took it out of her pocket boock and showed it to him. He
reached for it and stuck it in his pocket. "She didn't resist - didn't try to
hold onto it at all. She told them to go ahead and take the money. There
was only about $75 or $80 in bills, and after they bought %gas and stuff®
each had about $20 and 2 little change left over. He did not say anything to
1.1er about getting out of the cars. She said she knew where there was a fill-
ing station where they could get gas and she would stay there. After they

had turned on "this road" she said "Let me out here® t let h
out (R. 81-88). anywhere®, so they et her

On cross-examination and examination by the court, List testified
that when he apprvached the Bailey car it was their intention to take it in
order to get to lios Angeles. If Mrs. Bailey had said anything they "would
have left her out right there®. Nothing was said about her accompanying them
when thgy started. About two blocks from the hospital she asked where they
were going and they told her lLos Angeles. She said nothing until they got out
on the highway when she said she would go to Los Angeles. Sheridan never said
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anything "about the gun in the back seat". Sheridan did talk about the
numpser of shells the gun would hold but there was no gun in the car. List
further testified that it was his impression that Mrs. Bailey was consenting
to the intercourse because she made no objection. She told them to take the
money. When they let her out of the car she said to take it. List had not
been drinking prior to entering the car (R. 88-90). :

Accused Besherse remained silent (R. 95=96)«

General Prisoner Sheridan testified that he was 19 years of age
with military service of 10 months. On the evening of 20 March he entered the
back seat of the car in which Mrs. Bailey was seated in front of the hospital
in Bakersfielde Only he and List entered the car. Sheridan smelled whiskey
and said "She's drunk". He did not say "The dame is drunk®™. He was not
armed in any manner, he heard no clicking sound, and made no statement that
he had a gun ar would kill her. He did not touch her nor tell her that if she
watched herself and "played ball® she would not be killede They drove-about
five miles out on Highway 99, where Besherse and Cannon transferred from the
Oldsmobile to the De Soto. it was here that the M-l rifle was taken from the
Oldsmobile and put in the trunk of the De Soto. “hen they had driven a
“couple® of miles List got in the back seat. Sheridan did not know what hap-
pened in the back seat, heard no outery or signs of resistance from the back
seat, and did not hear list or anyone else threaten Mrs. Bailey. There was
some money taken from Mrs. Bajley. He "wouldn't say exactly whether it was
against her will" inasmuch as she took the money out of her purse and .made no
effort to keep List from taking it. At no time on the trip did Mrs. Bailey
give any indication that she was in fear of her life, she seemed very calm,
and when they told her they,were going to Los Angeles she said to take her
along. When she said "to let her out anywhere along there" they pulled up
and let her out. Until that time she had shown no inclination to get out.
On cross-exarination Sheridan said he got about $18 as his share of the money

~ taken from Mrs. Bailey. He denied making any statement in the car ¢
the number of shells a gun held (R. 90-95), encerning

Se a. It is believed unnecessary to recapitulate the 1

. at this point, as to the Specifications other Ehan those alJe.Zéid:Zc;aigeS;tall
of the Viero car. It is undisputed that the accused Besharse and List es-
caped from confinement at Camp Haan and carried away their guard'.s United
mﬁst,&rnv rifle, on 19 March 194h. It is likewise undisputed that on 20
" . hey carried away Mrs. Margaret Bailey in her husband's De Soto sedan

rom Bakersfield, California, had sexual intercourse with her in the car t:mk
her mcx-ley and finally after releasing her near McFarland, California, drc’)ve ’
:;Zy qg:;:izr};e mg:xt;eriﬁersong iiubm;a.r:tial conflict in the testimony concerns

o ey acco i
sexual intercourse, and gave upythe m!:g:ynizgdt:s: ‘cr:::u::;z;bhar;‘i;;?sented to the

The conduct of Mrs. Bailey,

defense, is so inconsistent with the e raoscribed in the testimony for the

normal reactions of the average woman

- 10 =
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under similar conditions, that the conclusion is compelled that- such testimony
is perjured and mendacious. It may well be asked what manner of woman would
voluntarily associate herself with four desperados in their flight from
confinement, submit freely to their sexual gratification in the promiscuous
memer described; give them her money and car and then conclude the es-
capade by casually remarking, "let me out anywhere®. There is nothing what-
ever in the record of trial that even remotely indicates the likelihood of
such actions on ths part of this wife of a small town grccer, whose kindness
in bringing a neighbor to the hospital for her lying-in period, involved her
in this barrcwing experience. There is an intimation in the testimony for
the deferse that Mrs. Bailey was intoxicated at the time the accused entered
her car, list testified there was half a quart of rum in a bottle in the
cars It seems wholly improbable that there would be drinking on a trip where
a woman is being rushed to the hospital for child delivery. Mrs, Bailey
wnequivocally denied that there was any drinking or any liguor in the car,
Her testimony in this respect was corroborated in every respect by Mr.

" Crafton. She did admit that at 10 o'clock in the morning of that day her
mother had prepared her a drink of "brandy or rum or something®™ which she had
taken for menstrual cramps. Obviously the effect of such a drink would
hardly be felt eight or nine hours later, . -

The testimony of Mrs. Bailey was given with a frankness and zandor
that impresses the Board and compels acceptance. She asserted that when the
accused entered her car they threatened her life, if she resisted, ard that
.8imilar threats were thercafter made while she was in the car. She testified
that she was afraid.they would kill her if she did not let them do what they
wanted. Her testimony is entirely consonant with all the surrounding cir-
cunstances. There is every indication that her mind and will were paralyzed
by fear. Ample justification existed for her state of mind. She was under
the domination of four men whose actions branded them as hardened and vicious

characters. For the greater part of the time she was in the car, her captors
drove on country roads. At the time of her rape they were at a lonely place

where not even a farm house could be seen. It was in the night time. Under

such conditions physical resistance would not only have been futile but fool-
hardy in the extreme. The law does not require a woman to defend her virtue

to the:extent of risking her life. Failure to resist under these circum-

stances does not minimize the seriousness of the offense committed.

Thé rules concerning the element of consent in criminal act
) acts are
~ well settled. The following are applicable to the offense of rape?

"Rape is the unlawful carnal knowle
without her consent. % # *
"Force and wart of consent are indispensable in rape; but the

force involved in the act of penetration is alone suffici
there is in fact no consent. ' c, et Whe'm

dge of a woman by force and

-1 -
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Miere .verbal protestations and a pretense of resistance are
not sufficient to show want of consent, and where a woman fails to .
take such nmeasures to frustrate the execution of a mants design as she
is able tc, and are called for by the circumstances, the inference may
be drevn that she did in fact consent." (:£Cd, 1928, par. 148b)

-"Consent, however rcluctant, negatives rape; but where the woman
is insensible through fright, or where she ceases resistance under
feer of death or other grest harm (such fear being gaged by her own
capacity), the consummated act is rape®" (Vharton's Criminal Law, Vol.
1, Sec. 701).

Concerning the offense of kidnapping, Tharton states?

Wi 3 % In those cases where the female involved is of age to give
consent, such consert will be no defense unless given freely and
voluntarily, and is not procvred by fraud and the like, ¥* % 0
(“hartont's Criminal law, Vcl. 1, Sec. 782).

Firally, in regard to the offense of robbery, the following rule is
laid dovne ’

#In order to constitute robbery, the taking ol the proverty in
question must be against the will of the owner or other person in pou-~
sessicns. The requisite unmvillingness may be evidenced not orly by
actual resistance, but by the fact that resistance wcurld have been
of fered had it not been prevented by actual, overpowering force or
violence, or by threat sufficient to frighten the victim into com-
plisnce. Yor example, a victim acting under compulsion through fear
or possibly through physical pain, although ultimately placing his
preperty in the hands of the robber without raising a protesting voice
or hand, iz not actirg of his volition, but at the will of the rcb-
ber; in cther words, it is the act of the victim but nst his deed -
.his submissicn but not his will. # % %' (L6 Am. Jr. 150).

Aprlying the principles enunciated above to the evidence the Boar:
ccneludes that rs. Bailey did not consent to the criminal asts of the ac-
cused, and that accordingly the allegations of the Specifications under con-
gicderation zre proven bsayond amy reasonable doubt, :

_ P. As to the Specifications alleging larceny of the Viero car,
the evidence shows that at about 1515 a.m. on 20 liarch 194}, the 1936
Cldsmotile sedzn of I'r. Anthony Viero of Arlington, California, was parked
in frat ef his hune, and that it was stolen between that time and 8:00 a.m.
A similar car wes found on the highway near Bakersfield, California, on 23
¥arch, and containe? same articles which had been in the car of a Mr. Armstrong
when it was parked in Bakersfield on 20 ¥arch. A suit belonging to lr,
Armstrong which also was in his car and which was "lost", was in the possession

'.-12-


http:violer.ce

(85)

. of accused:Pesherse when he was apprehended. Mr. Viero next saw his car
after its theft when he went to Bakersfield on 23 March in response to a
call. Accused Besherse admitted to police .officers that he and others
stole a car, which he thought was an Oldsmobile, in Arlington, and then
went to Bakersfield in it. Accused List admitted to police officers that
he, Besherse and others stole a car in "this tomn", which he thought was

a Buick, and drove to Bakersfield. He testified that after taking the
Bailey car in Bakersfield, they ebandoned the Oldsmobile.

The Board of Review is of the opinion that this evidence sustains
the finding of guilty as to each accused, of larceny of the Viero car.

6. a. It does not affirmatively appear that accused Besherse and

List were advised of their right to remain silent before they made their
" statements in the nature of confessions to police officers. However, it

was shown that no physical force nor threats of force were used upon them,
and that no offers of reward were made to them. The statements were made

to civilian officers, and there is no indication in the record that they
were anything other than voluntary. .The Board is satisfied that these
statements were freely and voluntarily made, and is of the opinion that they
were properly admitted in evidence, for consideration as against the accused
making the statement in each instance (see MCM, 1928, par. 11lka).

b. ‘he trial judge advocate was also the accuser in this case.

A trisl judge advocate should be free from bias, prejudice or hostility -
(MCN, 1928, par. Lla). The Board has given careful consideration to the
question whether the trial judge advocate was disqualified in this case by
reason of being the accuser, and concludes that ¢learly he was not. ‘
- swore to the charge. shaets_on investigation of the facts and not on persongl

knowledge; he belongs to The Judge Advocate Generalts Department 3 and he
obviously acted as accuser in an official capacity and not because of
personal interest in the outcome of the case. The entire record discloses
that the trial judge advocate was fair to the accused in presenting the
case,and that all of their rights were protected. The Board of Review is

of the opinion that there was no error on account of the dual role of the
trial judge advocate.

7. The charge sheet shows that the accused Besherse is 23 years of

age and enlisted on 1) December 1939, and that the accused List is 20 years
of age and enlisted on 30 October 19)0.

8. The court was legally castituted No‘errors injuri.
. ously affect~
ing the substantial rights of the accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is legally

-13 -
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sufficient, as to each accused, to suppoi‘b the findings of guilty and
the sentence, and to warrant confirmation of the sentence. The death penalty
is authorized upon conviction of a violation of Article of War 92,

ww@e Advocate
(On Leave) ~_yJudge Advocate

. j%m 4Judge Advocate -
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SPJGN - CM 255335 - ’ “1st Ind
Hq ASF, JAGO, Washington 25, D, C. JUN2 91345
To: The Secretary of War |

1., Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
‘case of General Prisoners John W. Besherse (7003315) and Keith E.
List {15060259).

2, I concur in the opinion of the Board of Review that the
record of trial is legally sufficient, as to each accused, to sup-
port the findings of guilty and the sentence and to warrant con-
firmation thereaf. I recammend as to each accused that the sentence
to be hanged by the meck until dead be confimed and crdered execut-

ed,

3. Inclosed are a draft of a letter for yowr signature, trans-
nﬂ.tting the record to the President for his action, and a form of
" Executive action designed to carry into effect the foregoing recom-
" mendation, should such action meet with approval,

A a Cooen
3 Incls ' MYRON C. CRAMER °

]

1. Record of trial Major General
2, Dft 1ltr for sig S/W The Judge Advocate General

3. Form of action

(Sentence as to each accused confirmed. G.C.M.0. 361, 23 Jul 1945)
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C 255335 '

UNIT

Gemrai

J. SHERTIDAN (33786577).

1.
examined

2,

ED STATES ) CAMP HAAN, CALIFORNIA
Ve i Trial by G.C.Y., convened at
Camp Haan, California, 18 April
Prisoner WILLIAM ) 194Y. Confinement for life.
) Penitentiary.

REVIEW by the BOARD (F REVIEW
DRIVER, O'CONNCR and LOTTERHOS,Judge Advocates.

The record of trial in the case of the soldier named above has been |
by the Board of Review.

The accused was tried upon the following Charges and Specificationss

CHARGE I's Violation of the 69th Article of War.

Specification: In that General Prisoner Williem J. Sheridan, a

general prisoner at Camp Haan Stockade, Camp Haan, California,
having been duly placed in confinement in the Camp Haan Stock- .
ade, Camp Haan, California, on or about 15 February 194k, did,
at Camp Haan, California, on or about 19 March 19Ll, escape from
salid confinement before he was set at liberty by proper author-

A ity.

CHARGE IIs Viclation of the 96th Article of War,.

Specificat ion 1t (Wiithdrawn by the appointing authority).

Specification 2¢. In that General Prisoner William J. Sheridan, a

general prisoner at Camp Haan Stockade, Camp Haan, California,.
did, at Camp Haan, Californmia, on or about 19 March 15hlL, with-
out authority, wrongfully take and carry away a U.S. Amy rifle,
hs:!-l, No. 1735260, of the value of $35.00, property of the United
tates. : )

Specification 3t In that General Prisoner William J. Sheridan, a

general prisoner at Camp Haan Stockade, Camp Haan, California,
did, at or near the City of Bakersfield, County of Kern, State

of California, on or about 20 March 19LL, wilfully, unlswfully,
feloniously, forcibly and against her will, seize, kidnap and
carry away from at or near the City of Bakersfield, County of
Kern, State of California, to at or near the Town of McFarland,
County of Kern, State of California, one Mrs. Margaret Bailey, a
female human being, with the intent to hold and detain, and who
did hold and detain, said Mrs. Margaret Bailey with intent and for
the purpose of committing robbery.

+
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CHARGE III: Violation of the 93rd Article of Var.

Specification 1t In that General Prisoner William J. Sheridan, a
general prisoner at Camp Haan Stockade, Camp Haan, California,
did, at or near Arlington, California ‘n or about 19 March
" 19L)l;, feloniously and unlawfully take, steal and carry away one
Oldsmobile sedan automobile of the value of more than $50.00,
the property of Anthony Viero. (As amended, R. 12).

Specification 2: In that General Prisoner William J. Sheridan, a
general priscner at Camp Haan Stockade, Camp Haan, California,
did, at or near the City of Bakersfield, County of Kern, State of
California, on or abcut 20 March 194k, by force and violence and
by putting her in fear, feloniocusly and unlawfully take, steal
and carry away from theé presence and possession of drs. Margaret
Bailey one 1941 DeSoto sedan automobile, of the value of more
than $50.00, the property of Kay Bailey. . .

Specification 3t In that General Prisoner William J. Sheridan, a
general prisoner at Camp Haan Stockade, Camp Haan, California, did,
at or near the City of Bakersfield, County of Kern, State of Cali-
fornia, on or sbout 20 March 194k, by force and violence and by put-
ting her in fear, feloniously take, steal and carry away fram the
person of Mrs, Margaret Bailey lawful money of the United States
in the sum of Three Hundred and Forty-three Dollars ($343.00), in
the lawful possession of Mrse Margaret Bailey. -

He pleaded not guilty to and was found guilty of all Specifications and Charges.
He was sentenced to dishonorasble discharge, total forfeitures, and confinement
at hard labor for the term of his natural life. In view of the fact that ac-
cused had theretofore been dishonorably discharged the service with totel for-
feitures, the reviewing authority approved only so much of the sentence as in-
vclves confinement at hard labor for life and designated the United States
Penitentiary, "ilcNeilts" Island, Washington, as the place of confinemenmt. The
reccrd of trial was forwarded for action under Article of War 503,

The Board of Review has held the record of trial legally sufficient
as to General Prisoners John W. Besherse (7003315) and Keith E. List (15060259),
vho were tried with accused under similar Charges and Specifications end
for another offense and who were sentenced to be hanged by the neck until dead.

L'l‘k;tBoard has written an opinion in the case of General Prisoners Besherse and

3. The evidence for the prosecution in pertinent part follows:

An extract copy (Ex. L) of the morning report of the Stockade, Cam
Haane California, shows accused confined an 15 February 194k and escap;d frzm
confinement on 19 March 19LY. Besherse, List and accused disarmed their guard
at Camp Haan on 19 March 1LY, forced him to accompany them to the outskirts

»

oo
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of the camp, where they released him, and left, taking with them hi_s,United
States Army Rifle, M-1, No. 1735260, the clip and eight rounds of ammuni-
tion (Ex. 5)¢ The rifle, clip and ammunition were in the possession of List
and accused when they were apprehended. The'stipulated value of the rifle
was $35 (Ex. 1; R. 12-13, 15=16)., - .. = = s

The 1936 Oldsmobile automob:ﬁ!.le"(a‘_s‘edar'x)v of ¥r, Anthony Viero ,
was parked in front of his home at 3696 Eyers Street, Arlington, California,
at about 13115 a.me on the morning of 20 March 19Ll, Between that time and
0800 that morning it was discovered that -the car was gone.  Mr. Viero gave
no cne permission to use the car. A 1936 Oldsmobile sedan "listed to" Mr.
Viero was found by the state highway patrol ®just north of Bakersfield, ‘
California™, on 23 Marche In the car were found a billfold and scme papers,.
the property of .one Willlem J. Armstrong, which, together with a suit be-
longing to Armstrong, had been in ¥r. Armstrong's car when it was parked at
Bakersfield on 20 March 194ls The suit, which Armstrong "lost"i‘.was in
the possession of Besherse when he was placed in confinements <1he next time
Mr. Viero saw his car after it was stolen was in a garage at Bakersfield
on 23 March after he was notified it was there. The stipulated value of the
Viero car was over $50 (Ex. 13 R. 12-1l). oo v

‘ Between 6:00 and 7:00 pe.ms on 20 March 194k, Urs. Margaret Bailey,
wife of William Kay Bailey, a Shaftér, California, grocer, drove Mrs. J. Ae
Crafton, a neighbor who was with child, to the hospital at Bakersfield, Cali-
fornia, for her confinement. Mre Crafton was alsc in the car. The 18 mile
trip was made in a 1941 De Soto sedan, owned by Mr. Bailey, which wag of '
a stipulated value of more than $50 (Exs 1)s There were a pillow and a hot
vater bottle in the car for Mra. Crafton's use. Urs. Crafton vomited twice
on the way to Bakersfielde After arriving at the hospital Mrs, Bailey
waited outside in the car while Mr, Crafton took his wife inside and made

tha necessary arrangements. Mrs. Bailey fell asleep and was awakened by

the opening of the car doorss A man "grabbed® her around the neck while
another pushed her from under the steering wheel and said, "listen, dame, }
ws are in trouble and you'lve got to get us out of it"™. The two men, Besherse
end Iist, got in the front seat with hsr and Idst took the wheel. Two other
men, one of whom was accused, entered the back seat, Either Besherse or
List said, "Don't give us any trouble and you will get out of this alive".
She heard "a gun clicking® in the back and begged them to release here One
of the men said, "Isn't this luck, The dame is drunk®, and another said,
"Yes, did you smell the scent in the car?, Mrs. Bailey replied, "That's
what you dirty skunks think®, She testified that about 10300 a.m, that day
she had taken "a drink of brandy or rum or something" which her mother had
"fixed" for her because she was suffering from a menstrual cramp. She
further testified that this was the only drink she had before going to
Bakersfield, that there wes no liquor or odor of liquor in the car, that there
Wwas3 no drinking during the trip, that she was not feeling the effects of the
ons drink she had in the merning, dnd that she was fplenty scber®. Mr.
Crafton testified that he saw no liguor in the car during the ride from
Shafter to Bakersfield (R.20-26, 27, 29-33, L5, 56-57, 96-97).

/
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List drove the car away from the hospital. Mrs. Bailey saw no car .
following them and nobody got out of another car and into the De Soto. She
did not know where they drove. She was not watching the road, because she was
so "torn wp", although she did remember being on "99" and passing Minter Field.
List reached over, took the bills out of her purse and said, "Xeep quiet and -
you will get cut-of this alive®. There was 3360 in $20 bills in her purse.
Her husband had gone to the bank that morning and had given her {727 in bills.
She had started to put the momey in the cash register at the store but her

husband had said it was not necessary to put it all in. Mrs. Bailey did not
lock to see if List took all the bills she had but there wers none left the
next morning. When List took the money she did not say anything. They drove
on further and List stopped the car. He took Mrs. Bailey by the arm, opened
the back door, put her in the back seat and got in with her. The other men
entered the front seat, Afterward, Besherse was in the back seat with her
and took between 23 and 27 silver dollars which she had in a black cosmetic bag
and some money and her husband's picture which she had in a purse. When she

- reached her hand out for the car door, he grebbed it, found her wrist watch
(Ex. 7), and removed it. At one time Besherse said, "We will take the dame's
coat" and at ancther time, "Why don't we kill the dame and get it over with®,
Finally, Besherse said "Here's the dame's getting-off place", and the car
stopped. She was afraid they were going to kill her so, after leaving the car,
she-stooped down behind it. Besherse started for the car but came back and
asked ™hat the God-damn hell® she was doing. She told him "Nothing" and he"
made her get up. He then jumped in the car and they drove away. Besherse threw
out the pillow case at the place where they left her. Mrs. Bailey ran up the’
road, saw some lights in a house, stopped and "yelled™ to be let in. Mir.
Furr" and his wife opsned the door. She told them that four men Thad gotten®
her at the hospital and had taken her car and money, but when they asked if
"they hurt® her she told them, "Now (R, 27-30, 34-l1, 13, 50, 97).

Mr. Walt Furr, a ranch worker, whose home was on a country road "h
half a mile" from Highway 99, and near McFarland, California, 25 rgles nort;;:i{
of Bakersfield, testified that about 10325 p.m. on 20 March, Mrs. Bailey knocked
at the door and said, "Let me in, let me in, They will blow my brains out®.

She was crying and "more or less" hysterical, her coat was wrinkled and her
hair was "messed wp". When she calmed down she said four men drove off with her
- and took her car, money, watch, and gasoline stampse. The next merning Mr. Furr
went to the place where Mrs. Bailey said she had been let out of the car, and
found a pillow case, an Amy overcoat and later a hot water bottle (R, 56—56).

Besherse was arrested by Rex Clift, the chief of
California, on the afternoon of 22 March‘19l’¢h and “booked“pi?ng:cge;fsg}?mei:’a
public place and for investigation. In his possession were found Mrs. Bailey!s
wrist watch, an "A" gasoline ration book (Ex. 6) issued to Kay Bailey, and s
money. List and accused were arrested in a De Soto sedan at Vallejo ’Cali- e
fornia, on the afternoon of 23 March, and were then separately questi,.oned b,
police officers. They were told that there was "no use of their messing arlor\md ‘
g;ving any false statements® as the police knew who they were and "had their *
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complete trip". Chief Clift testified that no intimidation or threats were
used, they were not abused, and no promise of reward was made. Accused "gave
a direct repetition, with very little prompting, of Keith List's story™,

and stated that "they" had taken about $400 from Mrs. Bailey and had divided
it equally among the four. List had stated that the "four men" had escaped
from the guarchouse at Canp Haan by overpowering a guard and had taken his
rifle; that-they had left in an Amy vehicle; that they had stolen a car in
"this town" -and driven it to Bakersfield; that later in Bakersfield they had
"taken" a woman and her De Scto sedan in fronmt of a hospital; and that List and
accused drove in the car with the woman to a point about two miles out of
Bakersfield, where the other two men abandoned the other car and entered the
De Soto (R' lh"l?, 27-28, 57-59, 61"71})0

L. Evidence for the defense: It was stipulated (Ex. A) that Mrs. Walter
Furr, McFarland, California, would testify that when Mrs. Bailey came to their
house on the night of 20 March she (Mrs. Bailey) was fully clothed, her cloth-
. ing was not disarranged, and othsr than that her coat was wrinkled in the back
and her hair in disarray she gave no indication that she had been roughly
.handled or ill-treated; that Mrs. Bailey appeared hysterical but as soon as
Mr. Furr left the room she became quite composed and proceeded to use the tele-
phone; that lirs.s Balley was far more calm and collected than Mrs. Furr could
have been under the circumstances; and that in response to questioning ¥rs.
Bailey said the men had not harmed her (R. 80). :
. List testified that at about 7230 pem. on 20 March he got in the front
seat and accused in the rear seat of the 1941 De Soto sedan in which Mrs. Bailey
was sitting. Mrs. Bailey "acted first like she didn't know what was coming off"
but when they told her they were going to Los Angeles she wanted to go alonge No
one threatened or attempted to intimidate her. IList drove the car out to
Highway 99, and stopped three or four miles from the hospital. Besherse and
"Cannon", who had followed them in ™the Oldsmobile", entered the De Scto with
them. When Besherse and Cannon changed cars they took the -1 Amy rifle out
of the Oldsmobile and put it in the trunk of the De Soto. Neither List nor
accused had any weapcn and Iist heard no clicking of a rifle. The rifle was the
only weapon they had. When he entered the De Soto List smelled "an odor of whiskey
or rum" and a remark was made about "the dame being drunk®, There was half a
quart of rum in the car, which the four of them drank. There were also Coca
Cola and soft drink bottles on the floor of the car. After the Oldsmobile was
"dropp?d", List and Mrs. Bailey were in the fromt seat of her car and the other
three in the back. They comtinued two or three miles down the road and stopped.
List and Mrs, Bailey got in the back seat while the others got in the front.
1?Ihe made no attempt to. escape, but "opened the back door, and clumb right in",
0 one threatensd her life. At no time during the trip did anyone threaten
Mrs. Bailey nor warn her that something drastic might happen to her if she did
not cocperate. She had her purse on her lap, List "laughed and asked her if she
had any money", and she took it out of her pocket book and showed it to him. He
reached for it and stuck it in his pocket. "She didn't resist - didn't try to
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hold onto it at all".  She told them to go ahead and take the money. There
was only about $75 or $80 in bills, and after they bought Mgas and stuff®
each had about $20 and a little change left over. List did not sy anything
to her about getting out of the car. She said she knew where there was a
£illing station where they could get gas and she would stay there. After
they had turned on "this road® she said "Let me out anywhere", so they let
her out (R. 81-84, 86-88).

On cross-examination and examination by the court, List testified

that when he approached the Bailey car it was their intention to take it

in order to get to Los Angeles. If Mrs. Bailey had said anything they
tyould have left her out right there™. Nothing was said about her accom-
panying them when they started. About two blocks from the hospital she asked
" where they were going and they told her Los Angeles, She said nothing until
they got out on the highway when she said she would go to Los Angeles.
Accused never said anything Yabout the gun in the back seat®, but did talk
-about the number of shells the gun would hold, although there was no gun in
the car. MNrs. Bailey told them to take the money. ¥hen they let her out of
the car she said to take it. List had not been drinking prior to entering
the car (R. 88-90).

Accused testified that he was 19 years of age with nilitary ser-
vice of 10 mnths. On the evening of 20 March he entered the back seat of
the car in which Mrs, Bailey was seated in front of the hospital in Bakersfield.
Only he and List entered the car. Accused smelled whiskey and said "She's
drunk®. He did not say "The dame is drunk". He was not armed in any manner,
‘he heard no clicking sound, and made no statement that he had a gun or
would kill her. He did not touch her nor tell her that if she watched her-
self and "played ball® she would not be killed. They drove about five miles
out an Highway 99, where Besherse and Cannon transferred from the Oldsmobile
to the De Soto. It w2s here that the M-l rifle was taken from the Oldsmobile
and put In the trunk of the De Scto. When they had driven a "couple" of
miles List got in the back seat. Accused did not know what happened in the
bz_ack geat, heard no outcry or signs of resistance fram the back seat, and
did not hear List or anyone else thresten Mrs. Bailey. There was sor’ne '
money taken from Mrs. Bailey. Hs "wouldn't say exactly whether it was
against her will", inasmuch as she took the money out of her purse and made no
e;‘i‘ort Yo keep List from taking it. At no time on the trip did Mrs, Bailey
give any indication that she was in fear of her life, she seemed very calm,

and when they told her they were goi to Los eles st i

along. ¥hen she said Mo let her o;:g Memﬁmgstzz;ia;ge;ogﬁkzdher
~and let her out. Until that time she hag shown no inclination to get ou:p
On cross-examination accused said he got about $18 as his share of the mo;e
taken from Mrs. Bailey. He denied making any statement in the car conc Y
ing the number of shells a gun held (R, 90-95), . creemne

5. it is believed unneces

s to rec
at this point. The evidence i1 ary recapitulate the evidence in detail

early shows'that accused and three other men

-b -
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escaped from the guardhouse at Camp Haan on 19 March 19LL (Spec., Chg. I);
took and carried away their guard's rifle (Spec. 2, Chg. II); stole the
Oldsmobile sedan of Mr. Anthony Viero at Arlington, California, on 20 March
(Spec. 1, Chg. III); kidnapped brs. Margaret Bailey at Bakersfield, Cali-
fornia, on 20 March, with intent to rob (Spec. 3, Chg. II); and robbed her

of her De Scto sedan (Spec. 2, Chg, III) and of about %343 (Spec. 3, Chg. III).
The Board of Review is of the opinicn that the evidence sustains the find-
ings of guilty of all Specifications.

The cortermtion made by the defense that krs. Bailey voluntarily ac-
companied accused and his companjons, and voluntarily gave them her car and
money, is rebutted not mly bty the testimony of Mrs. Bailey but by all of the
surrounding circumstances. S .

6. a. It gdoes not affirmatively appear that accused was advised of
his right to remain silent before he made his statement in the nature of a
confession to police officers. However, it was shown that no physical force
nor threats of force were used upon him, and that no offers of reward were
made to him. The statement was made to civilian officers, and there'is no
indication in the record that it was anything other than voluntary. The
Board is satisfied that the statement was freely and voluntarily made, and is
of the opinion that it was properly admitted in evidence (see MC¥, 1928, par.

b. The trial judge advocate was also the accuser in this case. A
trial judge advocate should be free from bias, prejudice or hostility (Mck,
1928, par. 4la). The Board has given careful consideration to the quastion
whether the trial judge advocate was disqualified in this case by reason of
being the accuser, and concludes that clearly he was not. He swore to the
charge sheet on investigation of the facts and not on personal knowledge; he
belongs to The Judge Advocate General's Department; and he obviously acted as
accuser in an official capacity and not because of' personal interest in the
outcome of the case. The entire record discloses that the trial judge advocate
was fair to the accused in presenting the case, and that all of the rights
of accused were protected. The Board of Review is of the opinion that there
was no error on account of the dusl role of the trial judge advocates

7« There is no limit of punishment established for the offense of kid-
napping with intent to rob, either by the table of maximum punishments (MCM,
1928, par. 104c) or by Foderal statute. Life imprisonment is authorized as
punishment for this offense.

8. The charge sheet shows that accused is 19 years of age and was in-
ducted on 22 June 1943,

9« The court was legally constituted. No errors injuriously affecting
the substantial rights of the accused were committed during the trial. The

-
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Board of Heview is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence. Confinement
in a penitentiary is authorized under the L2nd Article of War for the
offense of larceny of property of a value in excess of $50 by section

22-2201, District of Columbia Code, and for the offense of robbery by sec-
tion 22-2901 of the same code.

W%m ,Judge Advocate.

(On Leave) ,Judge Advocate.

gfu}_d.&ﬁ*h »Judge Advocate. |
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UNITED STATES ) FIRST AIR FORCE
)
Ve ) Trial by G.C.M., convened at
) Selfridge Field, Michigan, 2l
Second Lieutenant “ILTON ) and 25 April 194). Dismissal.
R. HENRY (0-1636033), Air )
Corps. )
OPINION of the BOARD CF REVIEW
DRIVER, O'CONNCR and LOITERHOS,Judge Advocates
le The Board of Review has examined the record of trial in the case

of the officer named above and sibmits this, its opinion, to The Judge
Advocate General.

2. The accused was tried u;;'on the following Charges and Specifications?

CHARGE I: Violation of the 6lst Article of War.

Specification 1¢ In that Second Lieutenant Milton R. Henry, Air
Corps, 553rd Fighter Squadron, did, without proper leave, absent
himself from s place of duty at the Commurications Office,
553rd Fighter Squadron, Selfridge Field, lichigsn, from about
0730, 9 March 19Lk, to about 1200, 9 March 19kh.

Specificaticn 2: Same as Specification 1, except *from about 0730,

10 karch 154k, to

Specification 31 Same
12 March 1LY, to

Srecificaticn Lt Seme
13 March 1SLk, to

Specification S:  Same
16 M.arch 194k, to

Specificaticn 631 Same
19 march 19Ll, to

Specification 7: Same
20 karch 19Lh, to

CHARGE IIt

abowt 1100, 10 March 1944."

as Specification 1, except ®from about 073C,
about 0830, 12 March 15Lk."

as Specification 1, except "from about 0730,
about 1120, 13 karch 19LkL."

as Specificaticn 1, except "from about 0730,
about 0830, 16 Narch 19LL." .

as Specification 1, except "from about 0730,
about 1030, 19 March 19LL.®

as Specificaticn 1, except "fmm about 0730,
about 1045, 20 March 19LL.*

Violation of the 63rd Article of War,
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Specification: In that Second Lieutenant Milton R. Henry, Air
Carps, 553rd Fighter Squadron, did, at Selfridge Field, Michigan,
on or about 15 February 194k, behave himself with disrespect
toward Lieutenant Colonel A. R. DeBolt, G.S.C., and Lieutenant
Colmel Charles A, Gayle, Air Corps, bhis superior officers, by
saying to them, "I got my promotion through initiative and in-
tegrity; you officers cantt say that. All revolutions have
been initiated by minorities. Remember the French Revolution,
and the Russian Revolution! In each case it was the minority who
ruled and somedsy I, too, will be in a position to dictate,®
or words to that effect.

CHARGE IIT: Violation of the 96th Article of War.

Specification: In that Second Lieutenant Milton R. Henry, Air Corps,
553rd Fighter Squadron, having been detailed for duty as Squadron
Alert Officer, did, at Selfridge Field, Michigan, on or about
18 March 15kk, wrongfully fail to report to the Squadron Adjutant
or his commissioned representative at the end of his tour of
duty as Squadron Alert Officer in violstion of Paragraph 3,
553rd Fighter Squadron Memorandum No. 50-1 dated 8 February 15Lk.

ADDITIONAL CHARGE It Violation of the 6lst Article of War.

Specification 1: Same as Specification 1, Charge I, except “from
about 0730 21 March 1Lk, to about 1300 21 March 19LL."

Specification 23 Same as Specification 1, Charge I, except "froam
sbout 0730 22 March 19LL to about 0930 22 March 15L}.%

He pleaded not guilty to and was found guilty of all Specifications and
Charges. He was sentenced to dismissal. The reviewing authority approved
the sentence and forwarded the record of trial for action under the L8th
Article of War. L

3. a. Specification, Charge II:+ The evidence for the prosecution
shows that at about 3300 pem. on 15 February 19kl accused reported to '
Lieutenant Colonel Charles A. Gayle, at that time commanding the 553rd
Fighter Squadron, the organization of accused, at Selfridge Field, Michigan.
Colenel Gayle had directed him to report becsuse of a recent altercation
between accused and a sergearmt as a result eof the sergeant failing to pick
up accused in a Jeep as accused had told him to do. On account of a
shortage of tremspartation, officers had been instructed to walk if neces-
sary. Ildeutemant Colonel Arthur R. DeBolt, A-l officer, First Fighter

Command, and ancther officer were present in Col
: oy onel le?
accused reported (R. 11-12, 19-20), Gaylets office when

Accused gave an explanaticn ef the incident Aft
er remindi -
cu::g g.f.‘ the instructions for officers to walk if ne::essary, COIOndnsGa;;e
as olonel DeBolt what he thought should be done, and the latter suggested
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that the sergeant apologize and the incident be closed., Colonel DeBolt
recormended to accused that he .be "™a bit more reticent" and that if he
_could not "acclimate" himself he take steps to get out of the Amy. Colonel
Gayle asked accused how he expected to get a promotion with the "general ’
attitude" toward the Army which he had. Accused replied: "I gotmy
promotion through initiative and integrity. You officers can't say that".
Colonel Gayle described the manner of making this corment as "antagonistic,
insubordinate and in a loud tone of voice"™, Colonel DeBolt then explained
to accused the rapid promotions in the Air Corps. dJust before he was dis-
nissed by Colonel Gayle, accused stated: ™"All revolutions are caused by
‘minorities. You will remember the French and Russian Revolutions. In each
case it was the minority that ruled and some day I, too, will be in a
position to dictate", This statement was made in a loud tone of voice, with
emphasis on the words "I too"™. During the interview accused was "talking
so fast we could not keep up with him, or get a2 word in edgewise". Colonel
Gayle considered the conversation of accused "as being disrespeectful and
insubordinate due to his tone of voice and general attitude as he was
talkding", According to Colonel DeBolt, accused spoke in a "disrespectful
manner", was "antagonistic" and "pretty boisterous", and hlS inflection
was "high pitched" (R. 12-27).

: b. Specificationsl=7, Charge I, and Specifications 1-2, Additional
Charge I: First Lieutenant Hayward J. Burns, communications officer of the
553rd Fighter Squadron, identified a squadron mémorandum (Ex. 1) dated 13
February, requiring all ground officers to report to their respective sections
for duty at 7:30 a.m. daily, which he showed to accused on or before 9
larch, Accused was assistant squadron communications officer and was re-— :
quired to report for duty each morning at 7:30, Lieutenant Burns, who kept
a record of the time when accused reported to the office each day, testified
that accused reported for duty on the dates included in these Specifications,
as follows: 9 March, at about noon; 10 March, at about 11:00 a.n.; 12
HMarch at 8:20 a.me; 13 darch, at 11:20 a,m.; 16 March, at 8:20 a.m.; 19
March, at 10:30 a.m.; 20 March, at 10345 a.m,; 21 Harch, at 1300 pem.; and
22 March, at 9:30 a.m., Lieutenant Burns did not excuse accused from re-
porting on any of these dates, nor did he have knowledge of any superior
officer excusing him, Lieutenant Burns made a vritten report of each °
absence of accused to the squadron executive officer. These reports
(Bxs. 2-9) for the dates shown above, except 22 liarch, were introduced
in ev1dence (R, 28-45).

Lieutenant Colonel Sam P, Triffy, commanding the 553rd Fighter
Squadron from 6 sarch 1944, testified that all absences from duty were re-
quired to be reported by written certificate, He called accused to his
office about 15 March to account for his absences from duty. Accused asked
"why all the flurry about him not being-on duty" and stated that he "could
not report®, "could not get up in the morning®, and "just could not wake
up". When Colonel Triffy told him he would have to "come to work" or have
an excuse from the medical officer, accused "invited" Colonel Triffy to
wake him up, and suggested that Lieutenant Purns wake him up "instead of
writing up certificates™, After cross-examining Colonel Triffy, the defense
introduced in evidence extract copies of morning reports (Def. Exs. &, B,
C, D) showing accused "Fr dy to AWOL" at 7:30 a.m. on each of the dates

=3 -



raferred to in the Soe01f1cat10ns, and "Fr AWOL to dy" on each of these
dales at the times alleged (E, 51, 53—50)

“ajor Joseph P, Frice, squadron exccutive officer, telephoned ac-
cusad at abort 4330 p.m, on § iarch and asked him whether he was on duty that
»orning. Accused repli 3 "No", because "he was not feeling very well and had
stayed in bed", ‘hen Uajor Price asked whether he had thought to'contact"
the souacdron commender or his section head, accused replied: "How could I?
‘T was asleen". iajor Price guestioned him further, and accused asked "what
is the idea of all these quections? On 16 March at about 8:30 a.m. accused
telephoned :ajor Frice ard stated? "This is Lieutenant Henry. I am report-
ing for duty" (R. 59-52). .

Ce Specification, Charge III: Accuszd, who had served as squadron
alert officer on prior occasions, was appointed to serve in thet capacity
from noon on 17 sarch to noon on 18 ilarch. Squadron :iiemorandurm No, 50-1,

8 Tebruary 1944 (Ex. 10) required that the old and new alert officers re-
nort, tn the adintant or his commissioned representative at 11:50 a.m. daily,
The memorandum was nosted on the bulletin board in the day room. At the
end of his tour of duty on 18 kiarch, accused did not report to Second
Lieutenant William H, Bailous, the adjutant, nor to Second Lieutenant Rice
L. Carothere, the assistant adjutant, Colonel Triffy, or liajor Price. All
four of these officers were present in the office at 11:50 a.m. on 18 liarch,
and accused was not excused from reporting (R. 45-50, 52-53, 61-62, 64-65).

be Lieutenant Colonel Cherles M, Caravati, “edical Corps, identified
the file of accused from Percy Jones General Hospital, and parts of it were
introduced in evidence, consisting of clinical records, pathological ex-—
aminations and reports, and radiologic records (Def. Exs. E, F, G-1, G-2,
G-3, G-4, H=1 &2, H-3), containing entries in October, November and De-
cember 1943 and February 1944. Colonel Caravati testified that accused was
admitted to the hospital on 1 October 1943 discharged on 29 December, re-
admitted 4 Febrvary 1944 and discharged 9 l‘ebruatry. The diagnosis was
‘"Sarcoidosis Boecks" with enlargement of the lymph glands in the chest.
The seme general condition existed when examinatiorswere made on 1 Yctober,
5 December and 6 February. The disease referred to is one characterized by
enlargement of the lymph glands of the body, notably those in the neck and
chest. The cause of the disease is unknown, it progresses for an indefinite
period,then regresses, is usually characterized by spontaneous recovery,
and is seldom if ever fatal. Its symptoms are caused by replacement of
normal tissue by encroachment of the enlarged glands, and no poison is pro-
duced. <here is no specific treatment known to be of real value. The
chief complaints of accused, more pronounced on the first admission to
the hospital than on the second, were loss of weight, pain and numbness
in the extremities after exertion, a feeling of tightness in the chast
some difficulty in vision, some couch, and mild shortness of breath. &he
disease is sometimes characterized by nodes, which are accumlations of
connective tissue placed at strategic points to aid in the defense of the )
body against infections. The hospital records show that on 1 Uctober there
were numerous nodular masses, the largest four or five centimeters in
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diameter, in the chest of accused. Colonel Caravati was a member of a

board of officers which about 13 December 1943 found that accused had
"Sarcoidosis Boecks", that he had received maximum hospital benefit, and

that he was tamporarily incapacitated for full military service. The

Board recommended that he be returned to a temporary limited service status.
About 7 February 1944, another board found that accused had no disqualifying
physical defects, and recommended that he be returned to a limited service
status, for any duty of a non-stremuous nature, for two months, with auto-- :
matic reversion to full duty at the end of that time. It was the opinion N
of this board that the physical condition of accused was much improved,

On cross-examination the proceedings of the two boards (Exs. 11 and 12)

were placed in evidence., It was the opinion of Colonel Caravati that the
disease would not prevent accused from getting up in the morning at seven
o'clock, unless there was some Wintercurrent" condition since the last
examination. The disease may cause a “lethargic condition®™ or "marked
fatigue", but this is not usual (R. 69-85).

" Captain William J, Cosgrove, Medical Corps, identified X-ray pictures
of the chest of accused which he made on 25 September 1943, 30 December;
3 February 1944, 28 February, and 17 April. These pictures showed two groups
of nodes, about 12.0 by 4.0 centimeters and 7.0 by 4.5 centimeters in size.
Lieutenant Colonel Yaul A, Petrie, Medical.Corps, a member of the board which
convened about 13 December, examined accused from a psychiatric standpoint.
He had made a suggestion that it would be advisable to "retire™ accused for
psychological reasons. He found accused sane and-free of neuro-psychiatric
disease. Dr. laureen Weaver, who had made a special study of pulmonary
tuberculosis, examined the X-ray pictures of the chest of accused and .ob-
served a "bilateral enlargement of the mediastinal lymph nodes", She was
not able to determine from the pictures whether accused had "Boecks Sarcoid".
She testified that during the acute stages of this dieease a patient usually
suffers loss of appetite, 10ss of weight, and fatigue. A chest condition
such as she observed in the pictures would not, in. her opinion, be likely
to cause loss o? slee? or inzbility to sleep, but might result in general
ratigue and lethargy (R. 85-98).

Lieutenant Carothers testified for the defense that after accused
"mentioned" that he was turned in for being late each morning and wanted to
be czlled,Lieutenant Carothers, who roomed across the hall from him, would
Misually go in and shake him on the shoulder®, Once or twice when accused
asked why Lieutenant Carothers did not wake him up, Lieutenant Carothers told
accused that he shook him but that he (accused) "rolled over and groaned”.
Accused usually went to bed about 10:00 or 11:00 p.m.. lieutenant Carothers
could not fix the period during which he awakened accused, but it was in
March. At the request of accused, Second Lieutenant Charles E. Anderson
called him about every morning or every other morning, shortly after six -
o'clock, in March. It was his practice to call accused on the way to the
washroom, on the way back, and on the way out of the barracks. When he
called, accused would answer in a "mumbled-jumbled" manner.. hen asked
whether he awakened accused from 9 March to 22 iarch, he replied "I guess
I gid*, After 19 arch Second Lisutenant Mauriece L. Johnson had occasion
to awaken accused rore than once. He found it "extremely difficult™ to
awaken him. #ccused usually went to bed between eleven o'clock and twelve-
thirty at night (R. 99-106). "“““" :
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vhen the rlghts of accused had been ex:lained to him, he stated:
"I feel that the facts in the case stand and I feel we are all sufficiently
familiar with them that it will not be necessary for me to say anything,
I think I will remain silent" (R. 106).

5. Captain Lambert J. Agin, Medical Corps, squadron flight surgeon,
examined accused about three weeks before the trial and reviewed the
clinical records, He was of the opinion that accused was suffering from
"Boecks Sarcoid®., Lieutenant Colonel Harry C, Kroon, ledical Corps, ex=-
amined accused on 22 April 1944 and made a diagnosis of "Boecks Sarcoid".
In his opinion accused was under "no disability" from the disease, and it
would not prevent him from getting up at 7:00 a.m. from 9 iarch to 22
March (R, 106~115).

6. a. Speci.fication, Charge II: The evidence shows that at about
3100 pem. on 15 February 1944 accused reported to Lieutenant Colonel Charles
A, Gayle,at that time commanding the 553rd Fighter Squadron, the organiza-
tion of accused, at Selfridge Field, lichigan. Lieutenant Colonel Arthur
R, DeBolt, A-4 officer, First Fighter Command, was present, Colonel Gayls
had directed accused to report to him because of a recent altercation be-
tween accused and a sergeant who had failed to pick up accused in a jeep as
accused had instructed him to do. On account of a shortage of transporta-
tion, officers had been instructed to walk if necessary.

After accused had given an explanation of the incident, Colonel
Gayle reminded accused of the instructions about walking and asked Colonel
DeBolt what he thought should be done. The latter suggested that the
sergeant apologize and the incident be closed, and recommended to accused
that he be "a bit more reticent". When Colonel Gayle asked accused how he
expected to get a promotion with his "general attitude" toward the Army,
accused stated: "I got my promotion through initiative and integrity.
You officers can't say that". At the end of the interview accused stated:
"Al1l revolutions are caused by minorities. You will remember the French and
Pussian Revolutions. In each case it was the minority that ruled and some
day I, too, will be in a position to dictate", Accused made the statements
in a loud tone of voice, emphasized the words "I too"™ in the second statement,
was "antagonistic", spoke in a "disrespectful manner", and his inflection was
"high ritched". He was talking so fast that the other two officers could
hardly get in a word.

In the opinion of the Board of Review, the evidence clearly shows
that accused behaved with disrespect toward his two superior officers in
uging the language set out above, under the circumstances shown,

e Specificationsl1-7, Charge I, and Specifications1-2, Addi-
tional Charge I: During the period from 9 March to 22 lMarch 1944 accused
was assistant communications officer of the squadron and as such was re-
quired to report for duty at the commnications office each morning at
7:30. On nine days during this period he did not report for duty until
the following hours?® 9 karch, at about noon; 10 March, at about 11:00 a.m.;
12 darch, at 8:30 a.m.; 13 March, at 11:20 a,m.; 16 March, at 8330 a.m.;

19 March, at 10:30 a.m.; 20 March, at 10:45 a.m.; 21 March, at 1:00 p.m.;
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and 22 siarch, at 9:30 a,m. Accused had not been excused from reporting at
7:30 a.m. on these dates, -

It was shown that during this period, es well as for some time
before, accused was suffering with a disease known as "Sarcoidosis Boecks",
which consists of a swelling of lymph glands. These glands in the chest of
accused were enlarged. Ihe defense offered some evidence that this disease
might cause fatigue, Two medical boards which examined accused prior to
March found him qualified for limited service and for duty of a non-strenuous
nature, After making a careful examination of the extensive medical testi-
mony in the record, the Board of Review is satisfied that the disease with
which he was afflicted did not prevent accused from reporting for duty and
did not in any way excuse his failure to report,

The defense offered the testimony of three officers living in the
same barracks with accused to the effect that at various times (dates not
specifically shown) about March 1944, at his request, they attempted to
awaken him in the mornings, and found him very difficult to arouse. It was
the responsibility of accused to report for duty at the appointed time
each day, and the fact that he was a sound sleeper and hard to awaken does
not constitute an excuse for his failure to report.

The record of trial sustains the findings of guilty of these
Spacifications.

Although it would have been more appropriate for the Specifica-
tion to have charged accused with failure to repair at the fixed time to
the properly appointed place of duty, the evidence fully sustains findings-
that accused "did, without proper leave, absent himself from his place of
duty &t the Communications Office™ between the hours and on the dates al- -
leged, He was not charged with going from his place of duty without leave,
but with being absent therefrom without leave, In the opinion of the Board
of Review the accused was fully apprised of the offenses with which he was
charged, and suffered no prejudice by the form of the Specifications.

¢e Specification, Charge III: Accused was on duty as squadron
alert officer from noon on 17 lMarch to noon on 18 March 1944. A squadron
memorandum of 8 February 1944, posted on the bulletin board in the day
room, required the alert officer to report to the adjutant, with the new
alert officer, at 11:50 a,m,, prior to the end of his tour of duty. Ac-
cused had served as alert officer on prior occasions, Accused did not re-
port to the adjutant at 11:50 a.m. on 18 “arch, as required, nor to any
other officer to whom he night have reported in lieu of the adjutant.
He had not been excused from reporting. His failure to report as required
was a violation of the 96th Article of War,
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7. The accused is 24 years of age. The records of the Office of The
Adjutant General show his service as follows: Enlisted service from 23
April 1941; appointed temporary second lieutenant, Army of the United States,
from Officer Candidate School, and active duty, 12 September 1942,

These records also show that his correct serial number is 0-1636030.
Although the record of trial shows his serial number as 0-1636060, it is
obvious that this was a mere clerical error. Accordingly, the Board of Re-
view has substituted the correct number,

8, The court was legally constituted. No errors injuriously affect-
ing the substantial rights of the accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is legally-
sufficient to support the findings of guilty and the sentence, and to war-
rant confirmation of the sentence, Dismissal is authorized upon conviction
of a violation of the 6lst, 63rd or 96th Article of War,

)2457 ﬂ—_~:2a;\:zyi41f¢v sJudge Advocate,
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1st Ind.
Viar Department, J.4.G.0., 233 ;JUN 1944 - Te the Secretary of War..

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board cf Review in the case of
Second Lieutenant Milton R. Henry (0-1636030), Air Corps.

2. I concur in the opinion of the Board of Review that the record of
trial is legally sufficient to support the findings of guilty and the sen-
tence, and to warrant confirmation of the sentence. The accused behaved
with disrespect toward two superior officers (Spec., Chge II), was absent
without leave from his place of duty nire times in ore menth zSpecs. 1-7,
Chg. I, and Specs. 1-2, Add. Chg. 1), and failed to report to the sguadron
adjutant at the end of his tour of duty as squadron alert officer as re-
quired (Spec., Chg. III).

The proceedings of a board of medical officers introduced in evi-
dence at the trial disclose that accused, stated thal the only reason he can-
not perform duty is because of his attitude toward the service and expressed
a desire to be separated from the service because he felt thet he could be
of no further constructive use to it. He was previously punished under
Article of War 104 for absence without leave. I recommend that the sentence
to dismissal be confimed and carried into execution.

3. Inclosed are a draft of a letter for your signature, transmitting
the record to the President for his action, and a form of Execut:ve action
carrying into effect the recommendation made above.

WA I
Myron C. Cramer,
Hajor General,
The Judge Advocate General.

3 Inzls. .
Incl.l-Record of trial.
Incl.2-Drft. ltr. for sig. S/v.
Inz2l.3-Form of Acticn.

nofirmed, 3.0,V00. 441, 16 A 1942)
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. WAR D jXTHENT
’ Army Service Forces
In the Office of The Judge Advocate General

Washington, D.C, ~(107)
SPJGK '
CM 255438
8 JUN 1344

UNITED STATES ) FOURTH ARMY

. )

v, ) Trial by G.C.l%., convened at
' ) Camp Barkeley, Texas, 19 April

Private FRED HURSE ) 1944. To be hanged by the neck
(37409681), 437th Quarter- ) until dead.,
master Gasoline Supply ) -
Compeny, Camp Barkeley, Texas. *)

OPINION of the BQARD OF REVIEW
LYON, ANDREWS, MOYSE and SONEKNFIELD, Judge Advocates.

1. The record of trial in the case of the soldier nemed above hes
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. Accused was tried upon tne following Charges and Specifications:
CHARGE I3 Violabtion of the 92nd Article of War,

Specification:t In that Private Fred Hurse, 437th Quartermaster
Gasoline Supply Company, did, at Camp Barkeley, Texas, on or
about 22 March 1944, with malice aforethought, willfully,
feloniously, and unlawfully kill one Private Kugene Pinckney,
434th Quartermaster Gasoline Supply Company, a human being,
by shooting him with a Carbine,

CHARGE IIt Violation of the 93rd Artiocle of War.

Specification 1t In that Private Fred Hurse, 437th Quartermaster
Gasoline Supply Company, did, at Cemp Barkeley, Texas, on or
about 22 lLiarch 1944, with intent to commit a felony, vie,
marder, commit an assault upon Technicien Fourth Grade Enoch
F, Jenkins, 434th Quartermaster Gasoline Supply Company, by
willfully and feloniously shooting him in the left upper arm

- with a dangerous weapon, to wit, a Carbine,

Specification 2t In that Private Fred Hurse, 437th Quartermaster
Gasoline Supply Company, did, at Camp Barkeley, Texas, on or
about 22 March 1944, with intent to cormit a felony, viz, murder,
commit en assault upon Corporal Joe H. iayne, 434th Quartermaster
Gasoline Supply Company, by willfully and feloniously shooting
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him in the right shoulder with a dangerous weapon, to wit,
a Carbine.

Specification 3t In that Private Fred Hurse, 437th Quartermester
Gasoline Supply Company, did, at Camp Barkeley, Texas, on or about
22 karch 1944, with intent to commit a felony, viz, murder,
conmit an assault upon Private Jemes C. Anderson, 434th Quarter-
master Gasoline Supply Company, by willfully and feloniously
shooting him in the right forearm with a dangerous weapon,
to wit, a Carbine,

He pleaded not guilty to end was found guilty of all Charges and Specifications.
Evidence of one previous conviction by special court-martiel for absence with-
out leave for 13 days was introduced. Ie wes sentenced to be hanged by the
neck until dead. The reviewing authority approved the sentence and forwarded
the record of trial for action under irticle of War 48,

& Summary of the evidenose.

Accused fired either two or three shots from a carbine through the front
door of Service Club Number 3 at Carmp Barkeley, Texas, wounding three soldiers
and killing a fourth soldier. There is no question that accused fired the
shots. The only problem is that of his mental status and legal responsibility.

On the evening of 22 larch 1944, a dence wes held at Servise Club Number
3, Camp Barkeley, Texas. It was sponsored by the enlisted men of the 434th
Quartermaster Gasoline Supply Company, who had also invited enlisted men
of the first three grades from the 435th, 436th end 437th Uuartermaster Gaso-
line Supply Companies, which were the other components of the 2nd Quartermaster
liobile Battalion (R. 9,29,40). lost of the testimony oconcerning the Bhoot=-
ings was offercd by enlisted men of the 434th and 437th Companies (to the
latter of which accused belonged) and by Second Lieutenant Clifford E.
Williems, Quartermaster Corps, 434th Company, who was the officer appointed
to mnttend (R. 40).

The dance took place in the main hall of the Service Club, a room 75
- feet long and 33 feet wide. Entrance to the olub was by a double door
opening inward from a porch about 60 feet long end 10 feet wide (R.11,12;
Pros. Exs. 1,2,3).

Aoccused was detalled as a member of the battalion guard that evening,
and it appears from the defense's evidenoe that he was on”the first relief,
serving from 1830 to 2030. First Lieutenant Bernard E. Goldstein, Quarterw:
mester Corps, 437th Quartermaster Gasoline Supply Company, was officer of
the day. He had issued one empty clip to each member of the guard, but no
ammunit%on. Acocused carried a oarbine as a sentry (R.14,16,20,21,80,120-127,
161-163). . .
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the dance started some time between 2030 end 2100. Soldiers con-
tinued to arrive at various times, and the attendance was large. Thers
were anywhere from 25 to 40 people out on the porch and around the door
(R. 22,26,40,48,61,68,72,76,77,83,90). A few minutes after 2100, three
of vhe men from the 437th Company, dressed in guard uniform, eppearsd
at the door and asked to be allowed to enter. Although they were not
supposed to be admitted, Private Luke A. Brown, 434th Company, on duty as
the doorman, admitted them. e paid no further attention to them and was
not certain whether accused was one of them (R. 68-70). Private Elvin
King, 434th Company, arrived about 2115, engaged in conversation with
Brown, and took Brown's place at the door while the latter went to the
refreshment stand to buy a Coca-Cola (R. 23-27,68). Perhaps five or
ten minutes later accused walked up. Ho was dressed as a guard and carried
a carbine (R. 57,73).

King was still at the door, and had Just admitted deceased, who ap=-
parently was acting as a sergeant and wore the chevrons of that greade, for
several witnesses so described him. Accused asked King for admittance.
King told him no more guards could come in, but there appear to have been
no angry words between them (R. 23,57,73,80-82,87). Deceased came to the
door and asked King if he wanted to let accused inside.- King said he did
not. Accused was perhaps a foot or two inside the doorway, but deceased
closed the door. in accused's face, pushing him back out on the porch
(R. 58-60,74,81-82,87,88). One witness testified that accused was pushed
perhaps three feet (R. 82), while another stated that deceased shoved him
a "pretty hard blow, pretty hard shove", sending accused back about seven
feet into the group on the porch (R. 88,89).

King testified thet accused said that deceased "didn't have to try
to be so smart"™ (R. 23,24,27). Then, without further words, accused brought
his carbine from his s houlder to the position of "On Guard", opened the bolt,
and without taking any particular aim, fired through the door (R. 58,59,62,
75,77,83,84,89,90.94.95). Some witnesses heard two shots, others thres,
in rapid succession. One bullet went through the wooden framework of the
door, and at least one other through the bottom of one of the lower panes
of glass (R. 23-26,40,49,61,62,68,83,84,90,91; Pros. Exs. 4,5,6).

Deceased fell to the floor, while the crowd inside joined in a rush
to doors and windows. Lieutenant Williams and First Sergeant Conway Dawson,
who had been chatting near the main door, ran outside, to find a group of
men struggling with accused for possession of the weapon in the driveway
below the porch. Dawson rushed in, managed to get the gun and olip, and
handed them dver the heads of the crowd to Lieutenant Williams (R.40-44,
49,50,53,54,69,71,75,77,78,91,94,95). Upol later examination the carbine,
introduced in evidence as Prosecution's Exhibit 8, was found to have on
the butt a piece of tape marked "F. Hurse", while the clip contained 12
unfired rounds of ammunition. A oclip holds 15 rounds when full. In open-
ing the bolt Sergeant Dawson also dislodged an unfired cartridge from the
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chamber (R. 41,44,45,50=52; Pros. Exs. 8,9).

Deceased was found lying on the floor, a few feet inside the door of’
the hall. Be was still alive, and was removed to the porch and covered with
blankets, but upon arrival at the station hospital shortly thereafter was
pronounced dead by Captain Theodore V. Gerlinger, ledical Corps, the surgiocal
officer of the day. Cause of death was a gunshot wound in the lower right
chest, which cems out in the back of the left chest (R. 28,29,42,44,53).

Sergeant Dawson took accused and the three men who were merely wounded
(see discussion of Charge II and Specifications, below) to the Station
Hospital in a jeep (R. 42,52). Dawson made acoused accompany him into
the hospital. They were there about 10 minutes, during which time .accused's
actions were at all times normal, although accused said nothing, and was
not examined until later. Accused was then teken to the stockade (R. 52,54-
56, 69,71). ‘ : : ' v

Upon Cross=~examination, Lieutenant Goldstein testified that sscused
had been in his company for eleven months, had been "a very satisfactory
soldier", and had never been known to leave his guard post before (R.15).
VWitness, however, "had reason to suspect™ that accused smoked marijuana
oigarettes. He described two instances when accused had either asked him
for a olgarette, implylng that he wanted something other than the ordinary
commercial type, or had been found with a suspicious white, flaky, powder
in his possession and had refused to give it up (R. 17-19). Private Willie
L. Byrd, 437th Company, one of the witnesses to the shooting, testified
that he had seen acoused smoke marijuana cigarettes "lots of times", but
had not seen him doing so on 22 March., Neither Byrd nor Lieutenant Gold-
stein had noted their effect on accused (R. 20,92,93)., Byrd and another
witness had seen acoused at the FX between 2000 and 2030, but noticed
nothing unusual about his actions at that time (R. 86,91). Lieutenant
Goldstein did not know where acoused might have obtained ammunition for the
carbine (R. 20).

Charge II and its Specifications were proved by the testimony of the. three
men wounded, and by that of Captain Gerlinger and Major Aaron C. Ward,
lledical Corps.

8+ Specification 1.

Technician 4th Grade Enoch F. Jenkins, who did not lmow accused, had
been at the dance for about 16 minutes., He was standing et a wall, observing
the dance, when he heard a shot fired behind him, then felt that he was hit’
in his upper left arm. Thereafter he heard another shot fired (R, 65=67),

The bullét wes found to have entered above the elbow, traversing the soft
tissue and lodging beneath the skin on the medial surface of the upper arm.
It was removed the next day by Major Ward, marked by him, and offered in
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evidence at the triasl. Mr. Freemen A. Davis, an odnance and ballistics
expert, testified that it had been fired from an =1 carbine (R. 30-32,
33-36,%8,39; Pros. Ex. 7).

b. Specification 2.

Corporal Joe iH. iWayne had witnessed accused's nttempt o gain admis-
sion and deceased's refusal to allow him to do so (R. 56-62). He saw ec-
cused fire, but was struck in the right shoulder by the first shot. It
passed through his shoulder, spun him around, and felled him to his knees.
He was teken to the hospital in a jeep by Sergeant Dawson and Private
Johnson (R. 59-61). Captain Gerlinger found that the bullet had entered the
anterior surface of the shoulder, had passed through the top of the bone
in the arm, and had come out low down on the chest wall in the back of the
shoulder (R. 29).

Ss Specification 3.

Private James C. Anderson had been in the club about five minutes, and
was watching the dance, when he heard a shot fired, and then another im-
mediately atterwards. The second hit him between the wrist and elbow of the
right arm (R. 63-64). Captain Gerlinger found that the bullet had entered
the arm, broken the radius, traveled dovnwards toward the hand and lodged
between the radius and the wrist joint. It has not yet been removed (R. 30).

Lvidence for the defense.

Defense counsel stated that accused's rights had been explained to him.
Accused testified under oath in his own behalf (R. 96). TIwenty=-six years
of age, he was born and "raised" in St. Louis, lissouri, and had one year
of high school education. He suffers from an impediment in his speech. He
had been in the Army for 16 months, and was & technician fifth grade and
the company's sign painter at the time of the offenses (R. 97).

He testified that he had been on guard et PX Number 21 "from about
2030". At about 2100 the PX closed, and after he had helped the manager to
pick up beer and soda water bottles,- the manager allowed him to procure two
pint bottles of beer. Accused took tnem outside with him and drank them.
e had not eaten since 1645 {R. 97-99, 103).

He also smoked two and one=-half marijuans oigarettes or "reefers",
between 2000 and 2130 while on guard outside the PX., Ie started to walk
to the Servise Club, but remembered nothing after that. He did not know
deceased nor any of the wounded men, did not remember picking up any
bullets on the way (his olip was empty when he first went on guard), and
did not remember that he had killed a man. He woke up the next morning
in the stockade with bruises on his head and jew (R. 98,99,102,103,105-111).
He stated that he had been smoking marijusna cigarettes for the past five

»
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or six years, on an average of ien a week while & civilian, and one cr one and
onc-half every dey in the Arny {(R. 98,99,104,105). He bought them from a
lexican in the negro quarter of Abilene for 41 each. It reguires "about

a minute or * * * g nminubte and a half, at the highest" to snwoke one cigarette,
and abou’s & minube uatil the desired reaction sets in. OUne cigarette 'makes
you feel kind of sitipping in the head, * * * happy, just lilze you are float-
ing on air", He would smoke a second one in order to increase and prolong
this sensation (R. 99,101,106,109).

Private vialter Carlisle,  457th Company, had been in the conpany for
taree months, and slept in the bed opposite accused's. He had often scen
accused smoking mari juana cigarettes, wnich he recognized from the unusual
len:sth, their strange siell, and the brown paper wrapping. 1t took from ten -
to fifteen minutes for accused to smoke one, Accused somectimes smoked two
in close succession. After indulgence he was woni to make "kind of am unusual
noise”, a sort of clucking of che tongue. Wiiness heard accused making this
noise abous 17V0 that afternoon, before he went on guard. uwitness did not
know whether accused had smoked marijuena that day. Accused was also in
the habit of becoming silent and uncormunicative, and his eyes Mreen and
squinty" after smoking (R. 112-118). Corporal kdgar Alexander,437th Company,
slzpt in the same nut, in & bed near accused's, and had observed accused
siokin: some scrane ciparettes. after doing so, accused's moods varied
a02dly from moroseness and silence, %o normal again (R. 119,120,122).
viitness was Corporal of the first guard relief, which included accused, on
the evening of 22 Yarch. Accused "ucted pretty peculiar, pretty jolly" at
inspection, but witness did not talk to him, and in witness' opinion accused
wes Qualified thut nizht to carry out the duvies of a sentry of the guard.
ie posied accused at Post Number £, inside the PX, at 1830. The olip of
acoused's carbine was not loaded at that time (R. 120-127, 161-163). Accused
was due to be relieved at 2030, but witness was delayed in relieviny all of
his ninz or ten posts, and it appears that he had not yet reached accused
wien accused left his post, ithen the PX closed, it became the cuty of the
guerd shere to putrol in the immediate area (R. 126,163-166),

ian almost entirely new aspect of the events leading up to the shooting
was introduced by the testimony of two defense witnesses, which is best
considered at this time. Iiss iinnie Belle washington of Abilene, was a
cucst ut the dunce, while Teciniciun Fourth Grade Fred !onald, Jr., was
ong of the members of the 45:th Company who was present. Sergeant l'cDonald
Jmew accused only by name, but ldiss washington had seen him several times
in tovm in the theater and in taverns (R. 130,135,135,149,150). She was in
the Service Cluo calking to another girl, whom she knew only as "Bernice",
on the evening of she shoo®ing, and notviced four soldiers at one of the
opened baciz windows ol ¢ne club. Iwo were inside, and two, one of then accused,
vere on whe outside. :(iss wWashington recognized only accused.’cDonald had
seen ull four, but did not know accused well enough to say that he was one
of them. 'wo or iLnree ol Lhew were dressed es puards, and had rifles (R. 131,
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134,139-141,143,150-152). Accused said to one of the men inside that he
wanted to come in (R. 131,146,147). After some conversation through the
window one of the men inside told accused that he could come in, and said,
"If they don't let you in, just take your rifle and shoot hell out of them".
One of the men inside asked acvcused if accused had any ammunition, and ace
cused replied that he had none (R. 131,13%,135). Acoused's companion on
the outside said that he had some, and reached under his jacket, where he
. obtained a clip from a cartridge belt. This he handed inside, where one
of tvhe :en inserted it in the piece, and handed the loaded weapon back out
the window to accused. Hiss Washington did not see any rifle passed in
from outside, or see accused with a rifle until the loaded one was handed
out through the window (R. 1%2,133,135,138,142,143,146).

Sergeant iicDonald's version of the incident was somewhat different.
He sew a rifle passed in throuih the window to one of the men inside, who
had & clip. JNitness did not know whether the clip was loaded (R. 150-152,
154,155,160), Someone on the inside said, "I am going out. If they don't
let me in I am going to shoot one of them" (R. 150,153-155,157). . The window
was sucin a height from the ground that a man on the outside would have to
crawl up in order to go through it (R. 153,157,158).

¥iss Wasaington testified that after accused got the weapon he said,
I am going to make a scene if they don't let me in%, and that the one
who had loaded the rifle said, "If they don't, you start shooting" (R. 132,
137). Accused then left the window (R. 132,134). Mearwhile lcDoneld had
walked up to Miss lwashington and asked her to dance. As they moved out
on the dance floor, she called .lcDonald's attention to what she had seen and
heard, but he dismissed it as "latrine talk" among soldiers (R. 134,137,138,147,
150,152,153,157,158), The dance band had just begun to play its next seleoc-
tion when accused fired through the door. Ifiss Washington, who observed
him, said that there were two shots, while McDonald heard, but did not see, -
four shots (R. 13%,138,150,156,158). . The two men inside the hall went out
through the back window (R. 132).

Evidence in rebuttal.

The prosecution introduced as its rebuttal witness Captain Howard B.
Sutton, ledical Corps, Station Hospital, Camp Barkeley, Texas., He had been
the admitting officer at the hospital on the night of 22 March. BHe im-
mediately sent the three wounded men for surgical treatment, end made two
exaninations of acoused. The first appears to have been a casual observa-
tion after taking care of the wounded. The second *ook place about an hour
later, when accused was brought back for about 15 minutes (R. 174,175,176,
180,183). Captain Sutton's testimony was of two kinds, - his personal obser-
vetions of accused's conduct and demeanor in the hospital, end testimony con-
cerning the nature and effects of marijuana. The defense objected strenuously
to witness?! qualifications as an expert, but were overruled. The court's
ruling will be discussed below. ’ )



(114)

a. Witness' qualifications. .

-

Captain Sutton had been a licensed physician for 7 years. He specialized
in genito-urinary surgery, and was not a toxicologist. He had, however, had
occasion to study the effects of marijuana upon human beings. His sources of
information were textbooks and articles, exchange of observations with experts,
and personal observations of some 8 or 10 of his own patlents, civil and
mllltary (R 167-171).

b. Symptoms and effects of using mari juana.

The effect of narcotics on their user, witness stated, depends upon the
type of drug used (R. 170). Although classed as & narcotic drug, marijuana
is not habit-forming in the sense in which other narcotics are so described,
in that it does not produce in the user a tolerance or an addiction. Rather,
the user returns to it solely in order to reexperience the pleasant sensations
obtaincd from its use, and in this respect his liking for it resembles.a desire
for alcoholiec drink (R. 181,186,191,193). The effect of marijusna, short of
an overdose resulting in a poisoning of the whole system, is an elation, a
sense of prolonpation of time, and an impression of detachment of the mental
faculties from the physical., There is no stoppage or impairment of the faculty
of memory (R. 181). Within the above limitations, the effect of smoking
marijuana depends upon and varies with the personality of the user, tending
to bring into sharper relief the salient features thereof (R. 171,172,185,
188). If a person smokes two or three or more cigarettes, he develops a '
sort of intoxication, much like that from alecohol. This intoxication is
particularly reflected in dilation of the pupils of the eyes, which may re-
main dilated "for the greatexr part of twelve hours", the intoxication effects
sometimes lasting us long as twenty-four hours (R. 172,173,184)., There may
be other effects such as the locomotive paralysis fqund in alcoholic intoxi=-
cation, or noner at all (R. 173). A fifteen or twenty-minute examination of
a patiegt is sufficient to show whether he is under the influence of intoxicants
(R. 180).

c. witness' observations of accused.

Upon examination ascused did not exhibit any signs of being under the
influence of marijuana. Witness asked accused whether he had been smoking
it only because of the violent neture of the crime and because he knew of
the tendencies of some negroes to use it. At first accused denied having
smoked marijuena, but later said that he had smoked one cigarette which
he had made himself from a leaf which he picked from the plant (canabis
sativa) growing by e roadside (R. 177,182,186). The pupils of accused's
eyes appeared normal, and were not dilated. A moderate amount of mairjusna
would not produce dilation (R. 175,187,189). It accused had smoked enough
to produce an intoxicating effect, however, this effect would s+till have been
observable at the time of witness! examination (R. 182).
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There was no evidence on accused's breath of liquor, and in response %o
witness' question sccused first refused to answer, then later denied that he
had been drinking, stating that he had had only two bottles of beer. It was
stipulated that & test for alecohol in accused's blood showed none (R. 174-177,
188,194 ). He walked about the room in a normal fashion (R. 176). Accused
refused, or "did not bother to answer' most of witness' questions. He was
not excitéd, but was coherent and "showed no instability of speech" in what
he did say (R. 177,185,189,190,192). He talked to the laboratory technician
who took the specimen for the blood test, and when asked by Captain Sutton
why he had shot deceased, replied that he did not kmow (Re 174,190).

4. " The evidence is uncontradicted that accused was detailed as a sentry
of the guard on the night of 22 March 1944, and that before being relieved
of that duty (although some few minutes aiter the time when he would ordinarily
have been relieved) he appeared at a Service Club within the camp, where an
enlisted men's dence was in progress. It is likewise clear that upon being
refused admittance to the dance because he was in guard uniform and because
he was not a member of the company which was sponsoring the affair, he raised
a carbine which he hed with him and fired at least two shots, probably three.
The bullets passed through the door of the building. One soldier inside was
killed and three were wounded. .

There is other evidence, not quite so conoclusive, that the act was sug-
gested to accused by two soldiers already in the dance hall, one of whom may
have supplied accused the fatal srmunition, as a result of a prev1ously une=
successful attempt by accused to gain entrance.

Accused stated that he had drunk two bottles of beer and had smoked
2-1/2 marijuana cigarettes within a short space of time.prior to the hour
of the shootxng, and that he remembered absolutely nothing after finlshing his
smoking.

Finally, there is rebuttal testimony of the physician who saw accused
within two hours after the shooting, who was femillar with both the physical
and mental efiects of mari juana, and who testified that accused showed none
of the signs ususally exhibited by mari jusns smokers, and who further testified
that the use of marljuana does not produce either stoppage or impairment of

Zemory .

5. The Board of Review has concluded without doubt or hesitation that
accused's offenses constitute murder, with respeot to Charge I and its Speci-
fication, and assault with intent to murder with respect to Charge II and
its three Specifications. Murder is the unlawful killing of a human being
with malice aforethought. lMalice does not necessarily mean hatred or personal
111-will toward the person killed, nor en actual intent to take his life, or -
even to take anyone's life. The intention to kill or do grievous. bodily
harm need only exist at the time the act is committed, and mey be presumed
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from the use of a dangerousAweapon such as that here used by accused.

All of these requirements are fulfilled by the prosecution's evidence
standing alone. The motive in accused's mind is clearly supplied by King's
refusal to admit him to the dance, and supplemented by deceased's active
concurrence in that refusal. This latter fact also supplies the added
element of an actual ill-will towards deceased. Under no construction of
the evidence osn it be said that deceased's act of closing the door upon
accused constituted provocation sgfficient to reduce the degree of guilt
to manslaughter, nor did the defense so much as contend that it did.

If, however, we consider also the defense evidence offered by Miss
Washington and Sergeant IlcDonald, an actual intent to do grievous bodily
harm is shown more concretely than even the strongest possible inference.
Accused himself expressed the intention of making a scene if he were not
admitted. That the ammunition was supplied to him and the actual thought
of shooting placed in his mind by some other soldiers, evilly bent upon
mischief, is no defense whatsoever, and on the other hand shows beyond all
doubt that the malice and premeditation did exist in accused's mind.

Finally, there 1s the question of acocused's mentel status. He does not
plead insanity, nor even intoxication, but a complete and blank forgetful-
ness from the time he finished smoking the cigarettes until he woke up in
the stockande the next morninge. The court was not required to believe this
story, or lack of it. There is nothing in the record which requires, or even
suggests that it is worthy of belief. It is true that accused and witnesses
for both sides testified that he was a smoker of marijuana cigarettes. None,
however, other than accused, testified that he had smoked any that day. The
doctor who examined accused within two hours after the shooting, the sergeant
who took him into custody,'two witnesses who had seen him between 2000 and
2030, and the corporal who placed him at his post at 1830, all testified that
his actions were those of a normal man in his right senses. All this was
competent, first-hand, information. And finally,.there was expert testimony
by the same doctor that accused showed none of the signs” of narcotic intoxi=-
cation, that accused claimed to have amoked only one cigarette, that he was
at that time aware of what he had but recently done, end that marijuans does
not produce an impasirment or stoppage of memory. Upon the record and upon
all reasonable inferences to be drewn therefrom, accused is guilty of murder.

He is likewise as clearly guilty of assault w1th intent to murder ankins,
Weyne and Anderson. :

"# % % Where a man fires into a‘group with intent to murder
some one, he is guilty of en assault with intent to murder each
member of the group." (M.C.¥.,1928, p. 179)

6. The Board of Review holds that the expert testimony of Captain Sutton
oconcerning- the effecta of marijuana was properly admitted.
S

- 10'-
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"A vritness, to qualify as an expert, must have acquired
such special knowledge of the subject matter about which he
is to testify, either by study.of the recognized authorities
on the subject, or by practical experience, that he can give
the jury assistance and guidance in solving a problem to which
their equipment of good judgmert and average knowledge is inad-
equate * % % /357 nust * * * show that he possesses special
knowledse as to vhe very question on which he proposes to
express an opinion. This does not mean, however, that he must
be more wroficient on this subject than on any other within his
field * * * /357 need not be thoroughly acquainted with the
differentie of che specialty under consideration * * * A general
knowledge of the department to which the specialty belongs would
seem to be sufficieat * * *. 1f the court is satisfied that he
has in soms way or other gained such experience in the matter as
to entitle his evidence to credit". (2, Wharton, Criminal Evidence,
11th ed., seoc. 959, Underscoring supplied.)

"The question of the qualification of an expert witness rests
largely in the discretion of tvhe trial court * » *, Except in an
extraordinary case, an appellate court will not reverse on account
of a misteke of judgment on the part of the trial court in determining
qualifications of this class. (id., sec. 968.)

7. The Tharge Sheet shows that accused is 26 years old. He was induoted
at Jefferson Barracks, lissourl, on 9 January 1943 with no prior service, to
serve for the duration of the war end six months., He was a technician, fifth
grade, at the time the offenses were committed., .

8. The court was legally constituted and had jurisdiction of the person
and the offenses. o errors injuriously afrfecting *he substential rights of
accused were cormitted during the trial. In the opinion of the Board of
Review the record of trial is legally sufficient to support the findings and
the sentence and to warrant confirmation thereof. The death penalty is au=~
thorized upon convietion of murder in violation of Article of ¥ar S2.

7 (, M, Judge Advocate.
‘E;m
W » Judge Advocate.

,» Judge Advocate.

W/ W’-,:Rdge Advocate.
) — !

—
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1st Ind.
“jar Department, J.h.G.O., 29 SEP 1044 - To the Secretary of Var.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Doard of Feview in the case of
Private Fred Hurse (37409681), 437th juartermaster Gasoline Supply
Company, Caup 3arkeley, Texas.

2. Accused was found guilty of the murder of one scldier in vio-
lation of Article of war 92, and of three offenses of assault vith intent
to comalt murder on thrze other soldiers in violation of Article of liar
93. He was sentenced to be hanged. The reviewing authority approved
the sentence and forwarded the record of trial for action under Article
of .ar 48. (n 7 iugust 1944, seven of the eleven members of the court
which tried accused reconvened in revision proceedings to determine whether
tne vote of the court on the original findings of zuilty of the .tpeci-
fication, Charge I, and Charge I alleging murder in violation of Article
of “Jar 92 was with the concurrence of all of the members present at the
time the vote was taken. 7he duly authenticated record of such proceedings
in revision affirmatively sinows that upon the original hearing, all mem=
bers present at the time the vote was taken, did concur in the findings
of guilty of Charge I and its Specification alleging murder in violation
of ~rticle of i/ar 92. Thus the vote upon the findings of guilty is in
conformity with tne recent decision of the United States Listriet Court
cf Couth Carclina in the case of Hancock v. Stout. there is no reason
why the Yresident may not now confirm the sentence of take such other
action as ne may.deem proper.

"3. I concur in the opinion of the Board of l'eview that the record
of trial is legally sufficient to suvport the findin s anc the sentence
and to warrant confirmation thereof. In view of the nature of accused's
offenses, I recommend that the sentence be confirmed and carried into
execution.

4. Consideration has been given to letters addresssd to .he Judge
hdvocate Ceneral by the iHonorable Bennett Champ Clark, the fonorable
Harry S. Truman, United Utates Senate, the Honorable John J. Cochran,
Niember of Congress, and the Honorable Louis . idller, ilember of Congress,
&ll inclosing letters from ifrs. Lois Hurse and iirs Ethel Hurse, accused's
vife and mother, requesting clemency, and to a letter addressed to the
Presivent by r. . L. Boyd of It, Louls, ilissouri, to the same effect.

5. Inclosed are a draft of a letter for your sisnature trans-
ritting the record to the President for his action and a form of Ixecutive
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action desi;med to carry into effect the recommendation hereinabove made,
should such action meet with approval.

%rk' Q_QAM& .
Myron C. Cramer,
Major General,
The Judge Advocate General.

8 Incls.

Incl 1 - Hecord of trial.

Incl 2 - Dft..ltr. for sig. S/V.

Incl 3 - Form of ixecutive action.

Incl 4 - Ltr. fr. Hon. Bennett C. Clark.

Inel 5 - Ltr. fr. Hon. Harry 5. Truman.

Incl 6 - Ltr. fr. Hon., John J. Cochran.

Incl 7 - Ltr. fr. Hon. Louis E. ifller

Incl 8 - Ltr., fr. ir. S. L. Boyd.

(Sentence confirmed. G.C.M.0. 13, 6 Jan 1945)
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Lieutenant Colonel FRANK C,
GREULICH, 0218733, Air Corps,
Army Air Forces Materiel
Command

Major WALTER A. RYAN,
0267858, Air Corps, Army
Air Forces Materiel Command

Major WILLIAM BRUCKWANN,
0190118, Air Corps, Army
Alr Forces Materiel Command
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FIFTH SERVICE COMMAND
ARMY SERVICE FORCES

Trial by G: C. M, convened
at Cincinnati, Ohio, 3-26
April 1944. Dismissal.

OPINION of the BOARD OF REVIEW
ANDREWS, BIERER, and CONNER, Judge Advocates

l.” The Board of Review has examined the record of trisl in the
case of the officers named above and submits this, its opinion, to The

Judge Advocate General,

2. The sccused were tried at common trial upon separate, but cor-
responding, Charges and Specifications as follows:

As to Lieutenant Colonel Greulichs

CHARGE I: Violation of the 96th Article of Var.

Specification 1: In that Lieutenant Colonel Frank C.
Greulich, Air Corps, then Captain or Lieutenant
Colonel, Air Corps, being Inspection Officer,
Centrel Procurement District, or Chief, Inspection
Section, Materiel Division or Center, Army Air
Forces, having been charged with the duties of
said offices, including among other things, super-
vision of the Army Air Force inspection activities

-at the Wright Aeronautical Corporation plant,
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Lockland, Ohio, desigred to assure the de-
livery by said corporation to the United States
of airecraft engires and perts suiteble for the
intended purpose in accordance with contractual
requirements and Army directives, did, during
the period from about May 1942 to about March
1943, wrongfully neglect his duties aforesaid
by falling properly to supervise the aforesald
inspection activities, resulting in improper
inspection practices and feulty inspection at
the said plant,

Specification 2: Ip that Lieuterant Colonel Frank C,

Greulich, Air Corps, then Chief, Inspection Sec-
tion, Materiel Center, Army Alr Forces, having
been charged with the duties of said office, in-
cluding among other things, that of keeping his
superior officers informed on all inspection
matters at the Wright Aeronautical Corporation .
plant, Lockland, Ohio, designed to assure the
delivery by sald corporation to the United States
of aircraft engines and parts. suitable for the in-
tended purpose in sccordance with contractual re-
quirements end Army directives, did, during the
pericd from about October 1942 to about March °
1943, despite notice to him of improper inspec-—
tion prectices and faulty inspection at the said
plant, wrongfully neglect his duties aforesaid

by failing to inform his superior officers thereof,

Specification 32 Inkthat Lieutenant Colenel Frank C,

Greulich, Air Corps, then Chief, Inspection Sec-
tion, Materiel Certer, Army Air Forces, having
been charged with the dutles of sald office, in=
cluding among other things, the supervision of
the Army Alr Force inspection activities and the
establishment of the inspection procedure at the
Wright Aeronauticel Corporation plant, Lockland,
Ohio, designed to assure the delivery by said cor-
poration to the United States of alrcraft engines
and parts suitable for the intended purpose in ac-
cordance with contractual requirements and Army

- directives, did, during the period from about

October 1942 to about March 1943, despite notice to
him of improper inspection practices and faulty
inspection at the said plant, wrongfully neglect
his dutles aforesaid by failing to take or cause

to be teken the necessary corrective action,



Specification 4: (Findirg of Not Guilty).,
Specification 5¢ (Finding of Not Guilty).

. CHARGE II: (Findings of Not Guilty of Charge II and

A

of each of the four Specifications thereunder).

to Major Ryant

CﬁhRGE Is Violation of the 96th Article of War,

Specification 1l: 1In that Major Welter A, Ryan, Air

Corps, then Captain or Major, Air Corps, being
Inspection Officer, Central Procurement District,

Army Air Forces, having been charged with the duties
of said office, including among other things, super-
vision of the Army Air Force inspectlion activities

at the Wright Aeronsuticel Corporation plant, Locklaxnd,
OChio, designed to esssure the delivery by said corpore-
tion to the United States of alrcraft engines and
parts sulteble for the intended purpose in accordance
with contractual requirements and Army directives,
did, durirg the pericd from about July 1942 to about
March 1943, wrongfully neglect his dutles aforesaid
by failing properly to supervise the aforesaid in-
spection activities, resulting in improper inspection
practices and faulty inspection at the said plant,

Specification 2:¢ In that Major Walter A, Ryan, Air Corps,

being Inspection Officer, Central Procurement Dis-
trict, Army Air Forces, having been charged with the
duties of said office, including among other things,
that of keeping his superior officers informed on all
inspection matters at the Wrlght Aeronsutical Corpora=-
tion plant, Lockland, Ohio, designed to assure the de-
livery by said corporation to the United States of
aircraft engines and paerts suitable for the intended
purpose in accordence with contractual requirements
and Army directives, did, during the period from asbout
October 1942 to about March 1943, despite notice to
him of improper inspection practices and faulty ir-
spection at the said plant, wropgfully neglect his
duties &aforesaid by failling to inform his supericr
officers thereof,

Specification 31 In that Major Walter A. Ryan, Air Corps,

being Inspection Officer, Central Procurement Dis-
trict, Army Air Forces, having been charged with the
dutles of said office, including asmong other things,

(123)



the supervision of the Army Air Force in-
spection activities and the establishment

of the inspeetion procedure at the Wright
Aeronautical Gorporation plant, Lockland,
Ohio, designed to assure the delivery by

sald corporation to the United States of ajr-
craft engines ard parts sultable for the in-
tended purpose in accordance with contractual
requirements and Army directives, did, during
the period from about October 1942 to about
March 1943, despite motice to him of improper
inspection practices ard faulty inspection at
the seid plant, wrongfully neglect his duties
aforesaid by falling to teke or cause to be
taken the necessary corrective action,

Specification 4t (Finding of Not Guilty).
Specification 51 (Finding of Not Guilty).
Specification 6t (Finding of Not Guilty).

As to Major Bruckmannt
CEARGE I: Violation of the 96th Article of War.

Specification 1 In that Major William Bruckmann,
Adir Corps, then Csptain or Major, Air Corps,
being Army Alr Force Resident Representative,
Wright Aeronauticel Corporation plant, Lockland,
Ohio, having been charged with the duties of
sald office, Including among other things,
supervision of the Army Air Force inspection
activities at the Wright Aeronautical Corpore-
tion plant, Lockland, Ohio, designed to assure
the delivery by said corporation to the United
States of aircraft engines and parts suitable
for the intended purpose in eccordance with
contrectuel requirements and Army directives,
did, during the period from about March 1942
to sbout March 1943, wrongfully neglect his
duties aforesaid by failing properly to super-
vise the aforesald inspection activities, result-
ing in improper inspection practices and faulty
inspection at the sald plant.

Specification 2: In that Major William Bruckmann, Air
Corps, being Army Air Force Resident Representa~
tive, Wright Aercnautical Corporation plant,
Lockland, Ohio, having been charged with the
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duties of sald of{ice, including amony other
things, that of keeping his supsrior officers
inTorned on all inspection matters at the Yrisht
Aeronautical Corporation plant, Locklard, Chio,
desigred to assure the delivery by ssid covrpora-
tion to the United States of aircraft engines and
parts sultable for the intended purpose in accord=-
ance with contractual requiremerts and Army di-
rectives, did, during the periocd from about
October 1942 to asbout March 1343, despite notice
to him of improper inspection practices ard

faulty inspection at the said plant, wrongfully
neglect his dutieg aforesaid by feiling to in-
form his superior officers thereof,

Specificatlion 3¢ In that lajor William Bruckmann, Alr
Corps, being Army Air Force Resident Representative,
Viright Aeronautical Corporaticn plant, Locklard,
Chio, having been charged with the dutiss of said
office, including among other things, the super-
vision of the Army Air Torce inspection activi-
ties and the establishment of the inspection pro-
cedure at the Wright Aerorautical Corporation
plant, Lockland, Ohlo, designed to assure the de-
livery by said corporation to the United States of -
asireraft engines and parts suitable fer the intended
purpose in accordance with cortractual regquirements

* and Army directives, did, duriung the period from
cbout October 1942 to about liarch 1943, despite
notice to him of improper inspection practices
and faulty inspection at the said plant, wrong-
fully neglect his dutlies aforesaid by failing to
take or cause to be taken the necessary corrective
action,

Specification 4t (Finding of Not Guilty).
Specification 5: (Finding of Not Guilty).
Specification 6t (Finding of Not Guilty).

Each of the accused pleaded Not Guilty to all the Charges and Specifica-
tions, except that Lieutenant Colonel Greulich is reported so to have
" pleaded to "the Charge", rather than the Charges, which error is harm-
less in the case., Each was found Guilty of Charge I and Specifications
1, 2, and 3 thereof as applicable to each; otherwlise, Not Guilty. No
evidence of previous convictions was introduced. Each was sentenced to
be dismissed the service, The reviewlng authority approved the sentences
and forwarded the record of trlal under Article of War 48,

~~
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3. The length of the record and the complexity of the testimony
necegsitate a departure from the prescribed form of Board of Review opin-
ions, Ve will not attempt to cover in detail the mass of evidence, and
will omit references to pages of the record and to exhibits by number,
Attached to the opinion as Appendix A is a detalled sumnary of the evi-
dence prepared in "rough", Appendix A includes page references. As an
aid to clearness and conclseness, we will state conclusions drawn from
the testimony where warranted., The accused will be referred to by
their last names unaccompanied by their respective grades, and, in
general, the complete names of witnesses will not be given,

Each accused testified in his own behalf, but the nature of the
record makes it impracticable to set forth separately a summary of all
of the testimony of each, and parts of 1t appear at various places in
the factual summary. The balance will be treated separately.

4e Summary of the evidence,

This case arises out of conditions alleged to have developed in
the inspection system at the Lockland, Chlo, plant of Wright Aeroneutical
Corporation (hsreinafter referred to as Wright), near Cincinnati, Wright's
home plant 1s at Paterson, New Jersey. The Lockland plant commenced opera-
tions during 1941, and manufactured for the Unlited States Government the
Wright Cyclone airplane engine, model R-2600 B, Contracts for the produc-
tion of these englnes involved well over a billion dollars, and resulted
in rapid expansion of the plant prior to and during the period alleged in
the Specifications, From an output of 443 engines produced in 1941, the
figure rose to 11,504 in 1942 and 16,747 in 1943, Plant personnel in-
creased from 3385 in July, 1941 to 27,959 in March, 1943. There was a
repid turnover of employees, due partly to losses to the armed services.

4 Poehlmann, a man of many years' experience in Wright alrplane
engines, was appointed Quality Manager at the Lockland plant, and as
such had charge of company inspectlon there, He received copies of pro-
duction schedules, which it was desired that the company maintain,

' The Materiel Command, with headquarters at Wright Field, Dayton,
Ohio, administered the procurement program of the Army Air Forces. :
Brigedier General Arthur W, Vanaman was in command. The Central Procure-
ment District, with headguarters at Detroit, Michigan, was one of several
procurement districts included in the Materiel Command. Colonel Alonzo
M, Drake was in command as Distriet Supervisor. The District was respon-
sible for the execution of all fleld functions of the Materiel Command
within the District, including inspection, and each plant therein was
under the Dlstrict's supervision, The Lockland plant was one of several
thousand in the Central Procurement District, which comprised about
fifteen states and the Dominion of Canada,
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On the Staff of the Materiel Command there was an Inspection
Section, charged with the functions of the Command relating to inspec-
tion, and under each District Supervisor there was an Inspection Section,
headed by a District Inspection Officer.

The accused Greulich, an experienced airplane engine mechanic and
inspector, with long service as a civilian Government inspector, was called
to active duty on his Reserve Commission in 1942, and assigned as District
Inspection Officer in the Central Procurement District on 18 May 1942,
gerving until 26 July 1942, when he was relieved by accuded Ryan and as-
signed to the Inspection Section of the Materiel Command at Wright Field.
After serving briefly as an assistant, he became Chief of the Inspection
Section., As such his immediate superior was Brigadler General Vanaman,
Since he served only a short time as District Inspection Officer, and the
prosecution's case is referable to him as Chief of the Inspection Section,
we will consider primarily his activities in the latter office,

The accused Ryan, who, as already noted, succeeded Greulich as
District Inspection Officer on 26 July 1942, was an experienced inspector
of alrplane engines, having worked for Wright for several years and there-
after as an Army Air Corps civilien inspector. As District Inspection
Officer, he was under the immediate command of Colonel Drake,

At each major plant in the District, an Army Air Forces Resident
Representative was assligned., The accused Bruckmann held this position at
the Lockland plant, where he was the only member of the Army on duty. Al-
though a graduate of Purdue University in electrical engineering, he had
spent the major portion of his career in his family's brewery business in
Cincinnati and undoubtedly had no expert knowledge of gasoline engines,

He reported to Lockland as Resident Representative on or about 16 March
1942. Colonel Drake, the District Supervisor, assigned him and was his
immediate superior,

Rey W, Clark was Inspector in Charge at the Lockland plant,
That title denotes the chilef Army Air Forces inspector at the plant and
is a civilian job. Ray Clark and his two Assistant Inspectors in Charge,
McLaurin and Burleaud, were experienced men in airplane engine inspection.

Functions and Duties

The evidence relating to the functions, duties, and activi-
ties of the three accused and of certain other key witnesses is contained
for the most part in a series of documents issued by the Inspection Sec-
tion of the Materiel Command, Although these documents bear various names,
we will refer to all of them by the generic term "directives." It was
stipulated that the directives received in evidence were promulgated and
distributed upon the dates which they bear,
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Greulich: - As already noted, Greulich was Chief of the Inspection Sec~
tion of the Materiel Command. Thet Section was charged ingemeral with the
duties of the Command relating to the inspection and acceptance of air-
ereft and aircraft perts, and with the supervision of the Command functions
relating to the esteblishment of inspection procedure and the conduct of
inspection, including the training of inspectors, execution of policles
and instructions, etc. The Section was charged with the duty of maeking
recommendations on inspection activities and persomnel and of advising
the Comranding Genersl of the Materiel Command on inspection matters.

It also had the duty of surervising stendardization of inspection methods
and procedure throughout all Districts, Provision was made for the is-
suance of Inspection Section directives, and the inspection personnel
were charged with the responsibllity of executing the instructions con=
toined therein. The activities at Wright Field (Materiel Command Head-
Guarters) were not to interfere with the detailed manner in which the
Field Orgenization performed its functions, Greulich had no power of
command over the District Supervisor, nor over the District Inspection
Officer (Ryan), nor over the District Supervising Inspector, to whom.
reference will be made hereinsfter,

Ryant = As Distriet Inspection Officer, Ryan was directly responsible
to the District Supervisor for the direct supervision of all inspection
matters within the District., He was directed to co-ordinate with ard
advise Resident Fepresentatives and Inspectors in Charge on all inspec=
ticn matters, including the estsblishment of adequate inspection staffs .
and satisfactory quality control in the plents under his jurisdiction,
He or his representative wes to visit factory organizations in the Dis-
trict at least once every sixty days and render & report on each to the
District Supervisor. A copy of this report was gent to the Chief of the
Inspection Section, Materiel Command. However, it was not required by
directives that plants which had received an "A" Quality Control rating
be visited regularly, but they were to be surveyed on request from the
Resident Representative or Inspsctor in Charge or on speciel order., An
explenation of the "A" Quality Control rating appears subsequertly in
this opinlon., The directives also charged Ryan with the duty of making
finel decisions on inspection matters submitted to him or referring

such matters to higher authority when necessary, and with the duty of
making recommendations to the Distriet Supervisor on assignments and
replacements of inspection personrel.

Bruckmann:t = As Resident Representative, Bruckmann was an sssistant

to the District Supervisor and directly responsible for the functioning
of the Air Corps factory orgenization at the Lockland plant, Under one
directive, it was expected that the Resident Rerresentative would decide
inspection questions not involving weight, change in design, performance,
or cost, The same directive encoureged initiative on the part of
Resident Representatives and stated that their responsibility was greatly
increased due to mairtaining the quality desired, in the face of the
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necessity for quantity production. In the various Districts the Materiel
Command established a number of Area offices, which were to take charge
of plants having no Resident Representative, Each of these offices was
under an Area Supervisor. Although the Area Supervisor had no control
or supervision over the Resident Representative in a plant within the
Area, Resident Representatives were directed to co-ordinate with the Area
Supervisor in order to handle &1l matters of mutual concern locelly with-
out reference to District Hesdquarters, insofar as this was possible,

When Colonel Dreke assigned Bruckmann as Resldent Repre-
sentative, he did not discuss specifically the subject of inspection.
He told Bruckmann to come to him when necessary, but not for normal
routine matters, and to keep him advised of the over-all situaticn,
According to Bruckmenn, Colonel Dreke also told him to use his best
Judgment., Before assuming his dutles as Resident Representative,
Bruckmann visited District Headquarters and talked to Greulich, thens
Distriet Inspectlion Officer, who explained the functions and purposes of
the inspection sctivities, but told Bruckmann not to "monkey" with in-
spection until he learned the cffice and knew something about it. Bruckmann
did not consider that he had anythirg to do with inspection in the sense
of passing upon the acceptence or rejection of parts, although in a letter
to his tire ration board he listed his duties as including a number of in-
spection activities, apparently copled from a directive on the subject
which had been superseded at the time,

Cherles F, Fidler: - Fidler wes Control Chief of the Engine and Propeller
Branch under the Distriet Inspection Officer, and an experienced Army Air
Forces inspector,

M, T, Clarks - M, T, Clark, en Army Air Forces inspector for manry years,
and an experienced airplane engine man, was arpointed District Supervis-
ing Inspector of the Central Procurement District, and as such was assist-
ant to the District Inspection Officer. He had the duty of co-ordinating
with factory organizations and Inspectors in Charge in order to insure the
carrying out of proper lnspection policies, methods, and procedures, He
mede periodic trips to the various plants within the District and reported
upon conditions there. He was to investigate the relations between the
contractor and the Army inspection forces, and the inspection facilities
and conditions, and to effect necessary corrections. He was also to

meke certein that the Resident Representative understood and complied
with directives, He rendered reports to the District Inspection Officer,
In making his reports he obtained the information from inquiry and obser-
vetion, At the Lockland plant he customarily talked with Ray Clark and a
number of inspectors, and made a trip through the plant, checking on equip~
ment and inspection procedure., He also talked with the Resident Repre-
sentative, Greulich had no authority over M. T, Clark., At one time

Ryan had worked under Clark and there had been personal differences be-
tween them,
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Charles W, Borndt - In addition to duties as Supervising Inspector in
the Eastern District, Bond was detailed as Technical Supervisor or Tech-
rical Advisory Inspector for the purpose of co-ordinating and standard-
izing inspection procedure at g1l Wright plants, He was to co-ordinate
with the Distriet Inspection Officer and the Resldent Representeative or
Inspector in Charge, and was to function in an advisory capacity only,
meking his recommendations through chanrels. He was "under® Greulich
and "over®™ Ray Clark, Fidler was his brother-in-law, Bond never recome
mended to Ray Clark any changes in inspection procedure,

Ray W, Clarks -~ As already noted, Ray Clark was Inspector in Charge at
the Lockland plaht, As such he was responsible for satisfactory inspec=—
tion, acceptence, and packing, promotion of harmony among the inspection
personrel arnd the contractor's personrel, and supervision of inspection
personrel, He was to assist the contractor in establishing and maintain-
ing a sstisfactory quality control, Bruckmann was his immedlate superior,
and ¥, T, Clark, Bond, and Fidler were "over" him in the lmspection system.

A directive issued by the Central Procurement District
provided that "matters of unusual importance™ were “without exception"
to be brought immediately to the attention of the District Supervisor,

tre visio ectiy a to I ction.

The contractual provisions relating to inspection are general
in nature, Materials were required to be of high quality and suitable
for the purpcse, and workmenship end finish on all perts to be in accord-
ance with high grade engine practice, A series of directives, most of
which were promulgeted severel months or more before the period covered
by the present charges, may be summarized as followst War acceleration
of production requires Air Corps inapectors to approech their duties with
a broader viewpoint end demends a very liberal attitude concerning qua-
lity. There is & need for meximum production of usable articles, Stan-
dards of workmanship naturally will be lowered, and materials may be ac-
cepted where deviations from specifications do not affect serviceability,
Superfine finishes are superfluous, and should not be required unless de~
manded by specifications, Safety and utility must be the deciding factors
in acceptance of parts, and erticles must be sound and airworthy. Added
survelllance must be exercised to keep from falling below minimum safety
standards, The Air Corps inspector must exercise "opposite qualities of
rigidity and flexibility." He must require the mamufacturer's inspection
organization to follow the exact standards of quality as eatablished, but
in connectlon with Salvage Committee action, must apply a very liberal
attitude, during which safety and utility are the deciding factors. (As
will be explained more fully hereinafter, the Salvage Committee decided
which parts deviating from specifications should be accepted,)

The directives went on to ssy that the basic foundation of Alr
Corps inspection is supervisory control over the contractor's inspection

«10-
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methods, and that Air Corps inspection should not parallel contractor's in-
spection, The responsibility of the Air Corps inspector. is to determins
initially that the manufacturer's inspection control is adequate, and then
see that it remains adequate. The directives stressed the point that the
Government would normally encounter little difficulty in maintaining proper
standards in the case of older and more experienced mamufacturers. The
fullest use was to be made of established and proven manufacturing pro-
cedures and-standards, using experienced field representatives from parent
companies. Parenthetically, it may be stated at this point that Wright
sent experienced representatives from Paterson to establish the Lockland
plant,

Decisions of Army Alr Forces inspectors were subject to review
by bigher authority, and inspectors were given a right of appeal. They
were admonished to be loyal to their superiors and to uphold them in all
thelr activities for the Government. .,

On 1 October 1942, a circular was issued by the Central Procure-
ment District directing that although specification requirements had been
liberalized on finish, workmanship, end interchangeability, there was to be
no relaxation on quality, The directive stated that "the Inspection Section
cannot concur in the adoption of any procedure that may lend itself to the
) possibility of the incorporation into aircraft of inferior or defective
materials."

The "A" Rating

Manmufacturing plants which had established their inspection systems
upon & basis satisfactory to Army inspection authority received an A" rating
on quality control. The effect of the A rating, as set forth by the Inapeo-
tion Section, may be summarized as follows:

(a) The contractor may now be entrusted with full Tespon=
sibility that his products meet established requirements; (b) Duplication
of inspection will now be eliminated, and Air Corps inspection will be con-
fined to.general supervision of the contractor's inspection; (¢) Air Corps
inspectors, while spot-checking to maintain confidence in the contractor's
inspection system, will be called upon principally to render decislions on
questionable parts or assemblies, Army inspectors are to supervise for
the purpose of aasuring maintenance of standards after the granting of the

A rating,

The directives urged as "imperative™ that contractors be placed
upon an A rating as rapidly as possible, and stated that fallure to do so
would call for explanation and corrective measures. Continuation of the
A reting status depended upon the Resident Representative's confidence in
the contractor's system.

-~11-
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Major Lyon, Bruckmann's predecessor as Resident Representative, had
reported by letter to the District Supervisor that in his opinion the
Lockland plant would not be ready for the A rating for more than a year. His
last report to that effect is dated 13 April 1942, Major Lyon believed that
copies of the letters were in the file at Lockland.

. In March 1942, after a visit to the plant, Bond reported that the
plant would be eligible for the A rating in the near future, and both he and
Poehlmann requested Ray Clark to approve it. The Paterson plant had already
received such a rating.

On 8 July 1942, upon the recommendation of Ray Clark, Bruckmann ap~-
proved the granting of the A rating, having read the directives concerning
the policies in connection therewith. Ray Clark told Burleaud that except
for pressure brought upon him by Bond, he would not have approved the
rating.

Neither Greulich nor Ryan had any connection with the matter,

Renewal of the Production Award.

On 21 Jamiary 1943 Bruckmann wrote a letter to the Army Board for
Production Aweards at the Meteriel Center, recommending the renewasl of the -
Production Award for the Lockland plant, and in March 1943 Fidler prepared
& favorable third indorsement thereto which Ryan signed, slthough the first
indorsement, signed by one Lieutenant Colonel A, E., Howse, deferred action
pending a showing of better progress in the improvement of the company's
quality. Fidler admitted that at the time of his drafting and approving the
indorsement, ¥, T, Clark, in Ryan's presence, showed him certain parsgraphs
of the minutes of the M, T, Clark meeting (referred to more fully herein-
after), inferring that money was being paid for the apprcval of dangerous
airplane parts, and also the mimites of the inspectors! meeting called by
Ryan at the plant on 11 Jamary 1943 (also discussed hereinafter).

Ryan testified that Fidler brought the indorsement for his signa~
ture and that he signed it because, from the official reports of M. T. Clark
and Bond (rot including the ebove-mentioned mimutes which he claimed not to
have seen) and his visit to the plant in Jarmuery, he believed that conditions
were satisfactory., In a statement before Lieutenant Colonel Outecalt, read
into the record, Ryan denied eny recollection relative to consulting records
before signing the indorsement and said that he did not know "why the hell
it was written®,

It 1s to be noted that the prcduction award has no relation to the
continuance of the A Quality Control in a mamfacturing plent,

The Inspection System.

The inspection system, both company and Army, followed the pattern
in use at the company's home plant at Paterson, as required by directives,

~12-
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and was installed and headed by experienced personnel sent from Paterson
for the purpose, the company's force under Poehlmann and the Army's under
Ray Clark,

The malpractices which were the subject of complaint in the case
arose from acts and omissions of personnel concerned in the application of
the system to practical inspection at Lockland, and not from any deficiency
shown to be inherent in the system,

The Wright engine consists of some three thousand parts, composed
of about eighty~-five hundred units, and involves some fifty thousand in-
spection operations on each engins, Through the period involved in this
case, from fifty to seventy-five Army inspectors and from 1291 to 3698
company inspectors were employed, the rumber increasing as the plant ex-
panded, Turnover among company inspectors was about forty percent,

Army Inspection was essentially supervisory, not to parallel com-
pany inspection of parts in detail, but to assure the maintenance of
proper inspection by the company and pass upon questioned parts detected
in the course of company inspection, Each inspector was to make his in-
dependent decision, asubject to the ruling of higher authority. Appeal in
cases of dissatlsfaction was contemplated and authorized,

Parts manufactured at the plant or procured from verdors were
subjected to various tests and inspections, The engine was then assembled,
Each engine was given a "green run® for several hours and thereafter
disassembled for complete inspection of parts. Any necessary corrections .
or rework were made before reassembly. "Pepaliy" 1uns were required to
assure the elimination of defects discovered. Final runs after final as-
sembly tested tha performance of each engine,

Parts found to deviate from drawings or specifications beyond
stated tolerances were sent to the Salvage Department for determination of
their acceptance or rejection for use in engires or as spare parts, If
the parts passed salvage inspection by the company, Army inspectors made
the final decision,

Inspection operations occurred, similar in character but varying
in manner and detall, in manufacturing, assembly, selvage, acceptance of
parts received from vendors, and in packirg and shirping.

Each part, as it moved through the plant, was required to be
identified by accompenying "paper work" showing the action of company ard
Army inspectors. "Hold tickets™ were used to refer questicned parts for
ection of the Selvege Department, Orders for transfer of parts to finished
stores required signature by an Army imspector before the "A¥ rating, but
passed on company inspector's signature, under Army “spot-che*k" supervision,
thereafter.

-13-
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Improper Practices srd Faulty Inspection

Specification 1 of Charge I against each accused alleges wrongful
neglect of duty by failing properly to supervise the Army Air Forces inspec-
tion activities at Lockland, "resulting in improper inspection practices and
faulty inspection at the said plant,® Out of a mass of evidence pro and contra,
evidence introduced by the prosecution was sufficient to establish the exist-
ence, at some time and in some degree, of each of the following conditions:

(a) An undetermined number of cracked master rods and master rod
bearings were placed in the "kitty,"™ from which parts were taken for instella~-
tion in final engines. Bond ordered the Army inspectors to accept the company's
decision on whether these parts were cracked, In the words of Rey Clerk, Bond
and the Paterson plant "worked to put" master rods "into the Cincinrati plant,®
which Clark thought should have been turned down. The cause of cracking re-
ceived diligent engineering study and was corrected.

(b) Some engines leaking gasoline and some leaking oil were ac~
cepted, The leaks were minor in degree. It was contended that they were -
harmless, but there was evidence that they were objectionable. After repair,
some of these engines were not retested.

(c) Gears were sccepted without complete dimensional inspection,
and blueprint tolerances were exceeded, under instructions from superiors.
A number of "galled® gears were accepted by order of Rey Clark, despite prior
rejection by inspectors, which rejections had caused a number of engines to
be tied up in the "hospital.®

(d) Results of tests for tensile strength of alumirum used in cyl-
inder ‘heads were misrepresented on laboratory records by direction of a com-
pany supervisor, The supervisor testified that he was working under pressure
from the foundry not to reject too many heats,

(e) Castings, which the X-ray laboratory recommended for rejection
. and which in the opinion of some witnesses should not have been put into en—
gines, were accepted by the Salvage Department under orders of company
executives, Poehlmann having said, "To hell with the laboratory; I am running
this place.®” To licMahan, Chief of Army inspection in the foundry, Rey Clark
stated that a1l Mclahan needed to know about the leboratory was its location,

. (£) Crankshafts, which some inspectors thought should have been re-
Jected, were accepted and went into finel engines. When Hunter, head of the
company Selvage Department, upbreided Poehlmann for accepting them, the latter
told him that times had changed.

(é) Parts rejected by Army inspectors, which they thought should
have been scrapped, turned up later on the production line, and parts which
Ray Clark thought should have been scrapped were allowed to go into engines,

(k) Company inspectors were instructed by their superiors to pass
certaln rejecteble parts unless they were caught by Army inspectors.

L
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(1) Company inspectors used "mating parts" instead of precision .
geges to test dimensions, and inspected parts without reference to blueprints,
Inspection by mating parts consists of comparing a part with its complemen-
tary part.

(j) Lists of permissible deviations approved by the Engineering De-
partment were furrnished to vendors in order to save correspondence., This en-
couraged vendors to menufacture to selvage tolerances rather than to blue-
print requirements. Gredually parts exceeding the approved deviations were
recelved and used.

(k) Figures marked on hold tickets by inspectors were altered in
the Salvege Department to show compliance with tolerances. The defense
explained that different gage readings and the.use of more precise instru-
ments in the Salvage Department accounted for such changes.

(1) Company persommel skipped inspection operations and accepted
rejcctable parts when particular types of ‘parts were ®hot®; i.e., badly
needed.,

(m) Many "far from perfect parts" were placed in the "kitty."

{(n) Parts rejected by one shift were held over for enother shift
and accepted. .

(o) Ray Clark warned one of the Army inspectors that Wright weas
"a very powerful corporation,® and that he would be "sent away" if he was
too good an inspector. He told arother inspector that his (Clark's)

- hands were tied so far as rejection of material was concerned, and he ad-

mitted that in a great many instances, Bond "reflected the wishes of" Wright.

(p) Sometimes when an Army inspector tried to reject a part, three
or four company men would "throng around him" and try to argue him down,

(q) Under Ray Clark's orders, Burleaud passed parts which he ccn-
sidered defective., Ray Clark knew they were bad, and accepted them beceuse
he knew that Bond would force him to do so anyhow,

(r) Burleaud stated that after the A rating production increased
80 rapidly that adequate inspection became almost impossible, Ray Clark
stated that quality became subservient to production, that memfacturing
"took & nose dive," that standards of quality were lowered, and that he
lost control of the situation,

The above 1list is not intended to be exhaustive as to practices
complained of in the prosecution's evidence., It does not reflect a con-
siderable volume of evidence introduced by the defense, :

It is epparent that, in the course of actual production, the ac-
ceptance or rejection of parts showing some deviation from specifications
was often, in large measure, a matter of opinion, The mere fact that an
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inspector's opinion did not prevail does not show any impropriety, as
determination by higher authority was contemplated and authorized. The
fact that defective parts were made is not a malpractice, It is expected,
and supplies the reason for inspection., That they were detected is the
result of inspection. ' It is further apparent that, in many instances,
directives recognlized that deviation from standards might not impair
safety and utility, and less than exact compliance was authorized,

How much less was not clearly defined,

The statement of a condition in the above list of irreguleri-
"ties does not imply that the condition existed as to all of the millions
of parts produced, nor at all times within the period concerned, but
only that in some instances the acceptence occurred, and was complained
of as a malpractice, Some are attributable to problems normally arising
in the course of manufacture, which received attention and were corrected.

Derelictions did not occur to any marked degree until after the
"AM rating, but thereafter progressively became worse, as an over-all
proposition, Some were corrected, others occurred., At the same time, the
- volume of production was growing by leaps and bounds, throwing an increas-
ing strein on supervisory inspection to keep up with it,

By direction of higher authority in Washington, Lisutenant
Colonel Edward G, Littel, Deputy Air Inspector of the Materiel Command,
accompanied by Lieutenant Colonel Arthur M, Wentzel, an expert on
Greulich's staff, visited the Lockland plant on 25 March 1943 for the
purpose of observing the inspection system, The entire trip from Wright
Field to Lockland and return took only one day, and Lieutenant Colonel
Wentzel stated that the time allowed was too brief to enable a thorough
investigation, In addition, in view of the date of the visit, it could
not constitute notice of the alleged wrongs set forth in the Charge and
Specifications, The testimony on this subject was presented in behalf
of the defense, and it was shown thet a report was made to Washington
that there was some decline in quality, but that the decline had not
been detrimental to the engine, However, the visit also resulted, upon
the recommendation of Lieutenant Colonel Wentzel, in Bruckmann's inform-
ing the plant manager that the A rating would be taken away unless the
plant "got up®™ the quality within thirty to forty-five days.

On 1 April 1943 a party which included Senators Kilgore and
Ferguson of the Truman Committee visited Lockland and made a two or three-
hour trip through part of the plant, escorted by company officials. This
was part of an investigation by the Committee, in the course of which it
beld hearings during the last part of March and the beginning of April.

On 10 April 1943, Greulich prepared and sent a letter to the
District Inspection Officer, stating that recent investigation disclosed
that in one of the major engine plants proper quality control had not
been meintained and directing that "gaps" in the inspection procedure be
eliminated, and that an investigation be made of all engine plants within
the District., Greulich testified that he believed that the letter referred

to the Lockland plant and that it was written under instructions from his
superior, )
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Shortly after the Truman Committee's investigation, the A rating
was withdrawn, and the plant returned to a B classificatien. Bond was dis-
charged from the Army Air Forces inspection service for "gross irregularity
in inspection procedure.” Ray Clark, McLaurin, and Burleaud were trans-
ferred from the Lockland plant, but remained in the employ of the Army Air
Forces inspection service, Finlay was replaced as plant manager and
Poehlmann as Quality Manager for the corporation. Bruclmann was relieved
as Resldent Representative on 14 April 1943,

Transfer of Inspectors: Long's Letter,

As in the case of the evidence concerning improper practices and
faulty inspection, the evidence concerning many of the matters hereinafter
related was sharply conflicting, and it was within the court's province to
determine what to believe and what to reject. For this reason, we deem it
unnecessary to set forth in general the countervailing evidence for the de-
funse, and we will do so only when it seems called for,

In October 1942, Long and three other veteran Army inspectors
were ordered transferred from the Locklend plant. Although admittedly
capable inspectors, they were transferred, according to defense witnesses,
because of their disrupting influence upon other personnel and because
they delayed production by rejecting material contrary to the decisions
of their superiors. Bond took a leading part in the proceedings culminating
in the transfer, although he had no jurisdiction over transfer of personnel
in the Central District. He insisted on transferring the four men at the
same time, and dictated the letter recommending transfer, which Ray Clark
signed. Bruckmann was not consulted, but after the letter recommending
the transfer had been sent to Detroit, Ray Clark told him about the matter,
assuring him of the necessity of getting rid of the men., Ryan signed the
letter transferring them. The men were given no reason by Ray Clark for
their transfer. To two of them who inquired of Bruckmann, the latter said
that he knew nothing about the reason for the action, and to one he said,
"You know they go around me with a lot of things." Bruckmann denied having
made the statement,

On or about 29 October 1942, Long called upon Greulich to ascertain
the reason for the transfer, expressing the view that he had been trans-
ferred because of his previous complaints to Bond and others about defec-
tive parts. According to Long, he told Greulich about various inspection
malpractices at Lockland, but Greulich denied this and testified that they
discussed only the transfer. Greulich told Long to report to Major Shepherd,
the Area Supervisor, and the upshot of the matter was that Long sent a letter
to Shepherd charging a number of malpractices at Lockland, allegedly result-
ing in the acceptance of many parts not proper for installation in engines,
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The letter emphasized the power which Bond exercised with Wright; that "he
would buy anything they offered, good or bad, and change Army personnel
around to suit himself and Wright." NMajor Shepherd forwarded the letter to
Greulich, who, after reading it, directed Lake, his assistant, to eall the
Central Procurement District, Greulich maintaining that it was a matter for
the District to handle. Lake did not recall whether it was Ryan or Fidler
with whom he talked, but he told whoever it was about the letter and sug-
gested that someone be sent to Lockland to investigate, stopping en route
at Greulich's office, M, T, Clark testified that Ryan instructed him to
report at Wright Field and to interview Long concerning a letter which

he had written. Ryan denied knowledge of the matter until after M. T,
Clark's departure for Wright Field, when Fidler told him that Lake had
called requesting that M, T, Clark be sent to Wright Field to pick up a
letter known as the "Long" letter., The prosecution introduced an ad-
mission by Ryan that he knew that M. T. Clark had gone to Cincinnatl to
interview Long and understood that Long had some complaint to make,

The M, T, Clark Meeting at Cincinnati.

As arrenged, M. T. Clark obtalned and read the Long letter at
Wright Field and on 25 November 1942 proceeded to Cincinnati, where he in-
terviewed together seven Army Air Forces inspectors from the Lockland plant,
including Long. A transcript of the meeting was made. Many of the charges
made by the inspectors duplicated those contained in the Long letter. Some
. of them follow: Bond was responsible for the transfer of the inspectors.
The Army had 1little or no control over inspection procedure. Wright could
get any material accepted through Bond, who took the company's side in
every controversy. No one could make a rejection "stick,™ because Ray
Clark or a company official would call Bond, who would order acceptance,
Army inspectors were ordered by their superiors to accept the decislons
of Wright inspectlion heads. It did no good to go to.Rey Clerk, since he
was "under pressure from someone.,* Rejected or doubtful material lost
its identifying paper work and trickled back into“"assembly." Hen of no
engine experience were made Army inspection supervisors over experienced
inspectors. Bruckmann was circumvented and was told nothing. Sometimes
material rejected by Army inspectors was accepted by their superiors
sight unseen, Materigl was being accepted which was below the average
quality maintained in other plants and which was unsafe. One inspector
expressed the opinion that somebody was being "bought,® although he admitted
having no proof. It was stated that several of the men not at the meeting
wanted to talk with somebody, the inference being that they had similar com-
plaints, M, T, Clark stated that he was "dumbfounded" and did not see how
things could "be so rotten" without his being told about it. He pointed out
that inspection must be handled through chennels, and that, as Technical
Supervisor, Bond had the right to accept material over Ray Clark's objection.
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M, T, Clark testified that the meeting disclosed Mextensive material
basis" for the statements made in the Long letter,

Although the contents of the Long letter and the minutes of the
M., T, Clark meeting constitute hearsay as to the alleged malpractices, they
.are competent on the issue of notice of the complaints contained therein,

On 26 November 1942, M, T. Clark returned to Greulich's office
at Wright Field, He had with him a copy of the minutes of the Cincimnati
meeting, He delivered it to Greulich, Greulich, Lake, and M, T, Clark
held a conference at which the report was read and discussed, -According
to Lake and Greulich, all three expressed the vliew that the meeting dis-
closed merely thet the inspectors involved were disgruntled, probably because
of transfers, fancied inequalitises in promotions, or dissatisfaction with the
decisions of their superiors, The three participants in the conference also
discussed the transfer of the four inspectors, and Greulich testified that
he expressed the opinion that Bond had no authority to transfer inspectors
in the District and apparently was exercising too much authority over Ray
Clark with regard thereto, Greulich instructed Lake to call a meeting in
Detroit, in which Bond, M, T. Clark, Ryan, Fidler, and Rey Clark should
participate., Fron Greulich's testimony, it may be inferred that his pur-
pose in holding the meeting was to consider the question of Bond's inter-
ference with transfers, whereas, according to M. T, Clark, Greulich said
that the purpose was to discuss the mimites of the M. T. Clark meeting,
%determine what was wrong or take action on 1t.* M, T. Clark testified
that he made no recommendation concerning further action on the mimutes,
inasmuch as he had turned it over to Greulich and the latter had ordered the
Detroit meeting, S

With reference to tie M. T. Clark meeting and mimutes, Ryan testi-
fied in substance as follows: Fidler told Ryan that M, T. Clark had gone to
Major Shepherd's office, had talked to five or six inspectors, and had
brought back a transcript of "uome minutes.® Witness asked Fidler whether
he hed a transcript of the minutes, to which Fidler replied that he had none,
and that M., T, Clerk's trip was a confidential mission for Greulich. .Later,
witness talked to M. T, Clark, He asked Clark whether the latter intended
to prepare a memorandum of the meeting to flle in the office of the Engine
Unit, M. T, Clark replied that the matter was & confidential one between
Greulich and himself, He said that Greulich had a copy of the transcript.
Because witness was thus informed by M, T. Clark that the report was confi-
dential, end because Greulich was his superior officer, witness did not ask
Greulich for a copy of the report, and dropped the whole matter, In a state-
ment before Lieutenant Colonel Outcalt, Ryan said that, although M, T. Clark
- contended that Ryan had seen the report, he did not recall having seen 1it,

" and that Greulich told him that the purpose of the meeting at Detroit was
to discuss the M. T, Clark report.
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There is nothing in M. T. Clark's testimony as to whether the
report was confidential or whether he told Ryan that it.was, but in March
1943 at the time of the production award renewal conference already re-— .
ferred to, he told Fidler (according to the latter's testimony) that it was
confidential, despite which he read part of it to Fidler from a copy which
he had retained, -

'To the Truman Committee, Greulich stated that the M. T. Clark re-
port was "important.®

To Lieutenant Colonel Outcalt, Bruckmann stated that he had "heard
of® the investigation conducted by M. T. Clark, and that he was told that
some of the men were "interrogated.,® So far as he knew, no "remedial action"
was teken following the meeting. ’

' The Detroit Meeting.

Pursuant to Greulich's instructions, Greulich, Lake, Ryan, Fidler,
Bond and Rey Clark met in Ryan's office at Detroit on 3 December 1942,
M. T. Clark sat outside in Fidler's office and nobody suggested calling
him in, Ray Claerk was-not present during the first part of the meeting.
Greulich asked Bond whether he had taken any part in the transfer of the
four inspectors from Lockland or the issuing of the letter asking their
transfer, Bond said that he had not. Greulich admonished Bond that he
had no jurisdiction over plant personnel in the Central District and was
not to interfere with such personrel nor influence the Inspector in Charge
in their assignment or transfer., Greulich reprimanded Ray Clark for
transferring the inspectors without telling them the reason for their
transfer. ’

Greulich had with him a manila envelope believed to contein the
M. T, Clark meeting report, and portions thereof were discussed, There
was some discussion of inspection maetters. The general impression of the
group was that the complaints were extravegant and irresponsible expres—
slons of disgruntled employees, and "a lot of lies," especially the
speculation that somebody was being paid for accepting defective material,
According to Ryan's testimony, Bond said that by reason of his long ex-
perience with Wright englnes he accepted material so long as it had
"safety and utility," even though it was a little off the drawing tolerances,

/ Ryan concluded that "there was a serious allegation.,"® He testi-
fied that he asked Greulich whether the document Greulich had was the re~
port, and Greulich said "It's a lot of lies." Believing that Greulich as
his superior did not want him to see it, Ryemn did not ask for the report.
Neither did he talk with M, T. Clark asbout it, nor, at the time, with Ray
Clark about the plant.conditions concerned. Greulich did not ask Rey Clark
about the charges nor discuss them with him,

Bond and Ray Clark compleined that !, T. Clark was "interfering"

and that they were having trouble with him, Ryan proposed that M. T; Clerk
be taken off Wright engines and testified that Greulich said "go shead."
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Greulich's testimony is not clear on whether he gave Ryan authority to ex~
clude M, T. Clark, However, he testified that he did not so order M. T,
Clark, nor ask that it be done, nor know that it had been done, None of
these deny that he consented to its being done. He hed testified before
Lieutenant Colonel Outcalt that Ryan had suggested it and that it was all
right with him, Leke did not hear Greulich say "go ehead," ¢

At the close of the meetirg, Ryan told M. T. Clark, iaiting out—
side, to stay cut of Wright plants. Then or shortly after, he told him that
the reason was that Bond did not like the way he did things,

It was arranged that Fidler should take over M, T. Clark's duties
a8 to the Lockland plant,

Ray Clark bad told Bruckmann that he was ordered to attend the
meeting, and told him some two weeks later that M. T, Clark was not comiig
to the plant anymore,

Events Following Detroit Mseting.

Greulich took no further action on the M, T. Clark report, taking
the position that the matter was properly referred to Ryan and the Central
District, and thet he had teken such action as was celled for on his part
by rebuking Bond for exceeding his authority and by bringing the matter to
Ryan's and Fidler's attention.

M, T, Clark went on sick leave for about two months, On his re-
turn, Ryan offered him a less importent agsigmment as Inspector in Charge
of a plant at Muskegon, Michigan,

About 5 January 1943, Major Shepherd at Cincinnati telephoned Ryan
and told him that inspectors from Lockland were asking transfer to his Area
organization, that there was & great deal of discontent and a lot of letter
writing, and that some of the men thought that defective materisl was goirg
into engines at Lockland. Ryan told Major Shepherd to have the men act
through channels on transfers and to put an end to the letter writing, as
the letters all came back to him, He testified that this was the first he
had heard of defective material going into engines. There was no reference
to the minutes of the Clark meeting or the Long letter, neither of which

Ryan had seen,

About that time, Ray Clark called Fidler and advised him that there
were still personnel problems at Lockland, with reference to the men wanting -
to trensfer, and Fidler so advised Ryan.

Ryen reported on these convarsations by telephone to Greulich and
Greulich told him to "get some travel orders and get down there."



(142)

Ryan's Investigatiop at Lockland.

_ Accordingly, Ryan went to Cincinneti about 11 Jamuary, after first
checking the reports of M. T. Clark on Inspection Surveys, Bond's reports as
Technical Advisory Inspector, and the "unsatisfactory reports™ from the field
on performance of Wright engines, all showing nothing emiss, There, at Major
Shepherd's office, he talked with Major Shepherd, Long, and Ratchford. Long.
sald nothing, and Ratchford nothing substantial, about defective material go-
ing into engines. Ryan went with Captain Shepherd, Major Shepherd's assistant,
to Lockland, was there informed that a group meeting of inspectors was desired,
and there held such a meeting to which all male persomnel of the Govermment
inspection staff were invited, Fifty-four men ettended, including Ryan and
Bruckmann, It then developed that certain inspectors had written to Congress-
men concerning conditions at the plant and Ryan spoke against the practice,
directing thet all paper work be put through channels, as he eventually re-
ceived the letters written to Washington, He made extended remarks and asked
the inspectors to get up and tell him of dissatiafaction, Witnesses at the '
trial failed to recall whether any inspector arose to alr grievances, even
though one of those in attendance had written the Truman Committee that prac-
tices were endangerirg the lives of aviators, Some of the inspectors did re-
cell, at the trial, that full opportunity was-given to tell of discontent
end of claims that defective materials were being used.

- Stenographic mimtes of the meeting revealed that several inspec-
tors spoke, but without criticism of the inspecticn system, one stating
that to a large extent the discontent was over the company's attitude towerd
Army personnel, who were treated as a necessary evil, The minutes showed -
that Ryan informed the meeting that he had heard of much discontent and
letter writing and emphasized that the men had a right to appesl to Bruck-
mann or to the Inspector in Charge, He asked the following three questions,
without receiving any response: ®(1) Is there anyons here who feels they
have received a rotten deal? (2) Has anyone here been refused admittance
to see Major Bruckmann? (3) Someone here has been writing letters. Who
was 1t7% The meeting was productive of no tangible information suggesting
the existence of serious inspectional malpractices. Nobody said that defec~-
tive material was going into engines,

The meeting lasted from thirty to forty-five minmutes and Ryan left -

. the plant within one-half hour thereafter., As it was breaking up, Captain

Shepherd (who had drivenRyan to the plant and attended the meeting) informed

Ryen that an inspector had told him that if "they" would send somebody out

on the floor for a week to live with the men, they would "spill their guts."

Ceptein Shepherd also told him that 1f he would talk to one or two of the

men alone, they would probably tell him something., Ryan did not go out

onto the floor to discuss his investigation with individuals, giving as his
- reason that in a similar situation in Detroit an officer's interview with
individuals about defective materials resulted in a strike. The prosecution
questioned Ryan as to whether he sald at this meeting, "Speak up now or for-
ever hold your peace," as attributed to him in the hearings of the Truman
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Committes and before Lieutenant Colonel Outcalt. He denled having made the
remark, but explained his admissions of it by stating that it was first “in-
Jected™ at the Truman Committee hearing and that he had heard about it so
much thet he supposed he had it on his mind and said "yes.® The mimutes show
no such remark, :

Bruckmann stated before Liesutenant Colonel Outcalt that he had been
informed that the men would be reluctant to speak in an open meeting in the
presence of their superiors, and thought that he so advised Ryan but did not
remember what the latter said in reply. He also stated that no changes re-
sulted from the Jamuary 11th meeting, although he felt that the men “were
not bringing out everything they wanted,"

Bruckmann sent the minutes of the Jemuary 11th meeting to Greulich,
who testified that "he apparently went over it" but took no action because it
was "a District matter," Ryan stated before Lieutenant Colonel Outcalt that
he took no action as a result of the meeting, as he "didn't see any action
to be taken there,"

- Notice to Bruckmann: Bruckmamn Msetings.

The evidence shows that Bruclmmann had no knowledge of the complaints
made by Long, subsequently incorporated into the "Long" letter, or of the de~
tails of M, T, Clark's meeting with the seven inspectors, appearing in the
transeript of that meeting. Such knowledge as he received came to him
through other sources. '

At different times durlng 1942, inspectors complained to Bruckmann
about various inspection matters. He referred the complaints to Ray Clark
for investigation and correction (if necessary), and in each case was later
informed by Clark that everything was all right, After an interview with
several inspectors in the latter part of 1942, at which complaints were made
about various inspection malpractices, Bruckmann inaugurated a series of
monthly meetings for all Army inspectors, which were attended by all those
not prevented by duties on the various shifts. Forty to fifty, a majority,
were always present. At these meetings full opportunity was given the in-
spectors to state anything on their minds, and full discussion took placse.
Technical matters uniformly were referred to Clark or lcLaurin and answered
by them in open meeting. Bruckmann made it clear that he was not an engine
man, knew nothing about sirplane engines, and depended on the inspectors to
"see that we got a good engine," but wanted to co-operate with them and get
any complaints straightened out, He reviewed the reported notes of the
meetings after transcription. In addition, throughout his tour of duty at
Lockland, Bruckmann held weekly meetings with his department heads for
general discussion of problems., Ray Clark and McLaurin attended,
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Co—ordination Mestingg

Co~ordination meetings of company and Army Inspectors were held
weekly from January to April,1943, at local clubs, Dinner and drinks were
served at the company's expense, Problems between the lnspectors were
discussed., None of the accused attended any of the meetings,

Official Report Bond M, T, Clark,

As part of their prescribed dut:les, M, T, Clark as District Super—.
vising Inspector and Bond as Technical Advisory Inspector each made periodie
visits to the Lockland plant and ‘reported on inspection conditlons there,
Clark's were "Reports of Inspection Survey,® on prescribed forms, to the
District and to the Inspection Section, Materiel Command, Bond's were by
letter, All were read by Ryan, Fidler, and Greulich, .All showed inspec-
tion conditions at Lockland satisfactory anmd functioning properly. Bond's
showed some of the matters complained of by the inspectors as problems en-
cc.atered in production, which hed received the attention of Bond and the
local organization in conference, with satisfactory diemsit:lon made,

Cleark's reports were made approximately overy sixty days, January
through October, 1942; Bond's, from March, 1942, through February 1943. A
directive required that coples of all reports prepared by personnel of the
Materiel Command as a result of vlisits to plants be furnished to the Resident
Representative through the District Supervisor,

Reports to S@g_iorg.

Colonel Drake, District Supervisor, testified that prior to -
April 1943 he received no report from any of the accused concerning improper
inspection practices or faulty inspection at Lockland, (It will be recalled
that Greulich had no duty whatsoever to render reports to Colonel Dreake,)
Brigadler General Vanaman testified that up to the latter part of March, .
1943, Greulich did not inform him of any inproper practices or faulty in-
spection at Lockland,

. Throughout the time Bruckmann was there, Colonel Drake received
fifty-four letters from him, about one a week. Bruckmann reported on general
conditions at the plant, progress of construction, the extent to which pro-
duction schedules were being met, labor matters, public relations, distin-
guished visitors, roads, water supply, procurement of perts and materials,
and occesionally mamfacturing difficulties encountered, as holding up
production. There was no reference to inmspection. ,

In response to Bruckmann's first letter, Colonel Drake wrote to
him, saying that Bruckmann was “"definitely on the right track®; that he,
Drake, was much pleased with the situation; and that it was Bruckmann's
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responsibility to "restore pleasant relations with the Wright Aero peOple,
which unfortunately did not exist prior to (his) arrival,®

In this comnection Bruckmann testified that he thought he was using
his best judgment, He took inspection matters up with Ray Clark, and held

the inspecters!' meetings previously mentioned,

Miscellaneous Evidence: Greulich.

Greulich described the vast amount of paper work passing across his
desk dally, including important reports and policy matters. As a result of
limited personnel, his office could make only occasional spot-checks of the
plant, which even then could not reveal improper practices, He left tech-
ricel matters to his experts and felt that he would have been remiss to have
depended on hls own judgment in their fields, Even if Bruckmann did talk
to him by telephone relative to inspection matters (of which he had no recql-
lection), he would have referred him to his specialists, as he never made
decisiors on engines, Despite the fact that he was a member of Brigadier
Generel Vanaman's staff, he was summoned only once to a staff meeting. The
witness stated that he "followed the directions of the General Orders and
General Order No, 4", ¥When M. T. Clark sought to resign after his illness,
Greulich said that he would find a place for him at Wright Field if no
other were available, In November 1942, Greulich wrote a letter to the
Technical Executive, Materiel Command, setting forth an extensive considere~
tlon by Greulich of war-time problems resulting in the shortening of the
time consumed in testing engires, to the impasirment of their quality, &nd
including his recommendation of a remedy, an additional test, His recom-
rendation was rejected by higher authority as not necessery and not justify-
ing the extra burden and labor involved,

Miscelleneous Evidences Ryan,

Prior to making decisions on mattiers affected by the reports of
Bond and M, T. Clark, Ryan always checked the file, He alluded to the
thousands of plants under his jurisdiction and to his principal job of
getting out engines, and agreed that many necessary things were left un-
done becsuse of shortage of time, For the same reason he was not able to
examine the record of his predecessors and he had not seen any reports from
Bruckmann nor the latter's 54 letters to Colonel Drake, He questioned the
Techrnical Executive for unsatisfactory reports, learning that there were
none, and, except as already testified to, he received no indications from
. his subordinates, or from his own observations,of inspection deficiencies at
Lockland, The witness made three trips to the plant during Bruckmann's
tenure as Resident Representative, being accompanied through the factory
variously by Rey Clark, Colonel Drske, McLaurin, and Bruckmann., On the
last trip, in February 1943, Ryan was advised that everything relating to
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inspection was satisfactory. A witneass testified to fyan's long hours of
work and it was stipulated that he was graded "Superlor" on his efficiency
report in Decenber 1942 and Juna 1943 by Colonel Drake. At the Outcalt pro-
ceedings, read into the record, certain testimony referred to a conference
on 6 April 1943 with the Chief of Staff at Wright Field wherein parts of the
minutes of the li. T. Clark inspectors! meeting were read aloud, followed by
the remark "that something or soms action should be taken and they wanted

to know why ection had not been taken," Before Outcalt, Ryan said he agreed
“with that" ard at the trial he remembered the testimony, but not "that exact
wording."

Hiscellaneong Evidences Bruckmann

Colonel Drske's instructions to Bruckmann when he went to Lockland
were extensive, but he did not discuss inspection duties, Greulich told
Bruckmann that until he learned about the office he would have to tske the
werd of the Inspector in Charge, the Supervising Inspector, and the others
wiao had been sent there to organize inspection at the plant,

Bruckmann tried to familiarize himself with thé work, He went
over the files, and went through the plant glmost daily, He tried to telk
with all the Alr Corps inspectors,

Company heads uniformly dealt with Ray Clark on inspection matters,
not with Bruckmenn, They understood that Clark was in charge, so far as in-
spection was concerned, and that Bruckmann's position was primarily edminis-
trative, M., T. Clark and Bond did likewise,

Brucimann drew a salery of $8,000 a year from his family's brewery,
but never went there during duty hours except once to get some files on
flood control while working on that subject for the plant.

He was principally engaged in activities relating to plant protec-
tion, new construction in progress, obtaining priorities, adequate power
and water supply, road construction, ete,, in wnlch, according to one of the
witnesses, he rendered valuasble sgervice,

Character Evidence

Testimony by genersl and field officers, public officials, and
prominent citizens was introduced on behalf of sach of the accused, that the
accuged bear excellent reputations as citizens and for truth and veracity,
and that the witnesses would believe them on oath,



5. Comment, Conviction occurred only on three Specifications of Charge -
I, a1l of which were based upon neglect of duty and not upon intertional wrong,
The findings of Not Guilty of all Specifications alleging intentional wrong,
and of Charge I1I, remove from the case consideration of every element except
neglect, and entitle the accuged to the full benefit of every inference of
good faith arising therefrom,

A1l three Specifications are in identical language as to all three
accused, except for their names, ranks, assignments, and beginning dates of
temure.

In Specification 1, the gist of the offense as to each is wrongful
neglect of duty by failing properly to supervise inspection activities at the
plant: The condition, that each was charged with that duty, and the result,
improper inspection practices and faulty inspection at the plant,

The Board of Review is satisfied that both improper inspection prac-
tices and faulty inspection occurred at the plant, but not as proximate con-
sequences of neglect by any of the accused as elleged,

Greulich, as Chief of the Inspection Section of the !Materiel Command,
was not charged with the duty of supervision of inspection activities at any
particular plant, but, on the contrary, was under express directive thatl
- Mactivities at Wright Field (would) not interfere with the detesiled manner
in which the Field Organization performs the functions required." His duty
pertainéd to the inspection system in all plants manufacturing for Air Forces
procurement everywhere, not to the action of individuals forming parts of
that system in the acceptance or rejection of Spélelc products in each
pl ant .

Ryan, and briefly Greulich, as District Inspection Officer, was
charged with the duty of supervision of the operation of the inspection
‘system as a field function of the Command, but, agalin, as an administrative
control of a District including thousands of plants, not of the specific
acts of acceptance or rejection of items in a particular plant. His duty
was not, by reasonable intendment, that stated in the Spec1f1cat10n.

Bruckmann had the very general duty of heading the local organi-
zation responsible for the accomplishment of procurement field functions at
the plant, These included inspection, but in a sense of generszl administra-
tion, along with all administrative affairs at the plant, not as a technician
expected to ‘supervise the detailed conduct of inspectional activities, For
the technical dvty, technicisns were provided, above and below Bruckmann's
place in the system, upon whose expressed judgment he was entitled to rely,



a8y

Specification 2 charges wrongful neglect of the alleged duty of
each accused to keep his superior officers informed on all inspection mat-
ters at the plant designed to assure the delivery of sircraft engines and
parts suitable for the intended purpose and in accordance with contractual
requirements and Army directives, In the light of the evidence in the
record, to state such duty is to refute its existence,

The duty of each accused in this respect was to inform his supe-
rior, not of all inspection matters so "designed", but of "matters of un-
usuel importance®, which, as a statemert of such duty, adds nothing to the
duty incumbert upon every officer of the Army to bring to the attention of
his superior any deficiency which he knows, or in due care ought to know, -
and which he doubts, or ought to doubt, his own ability or authority to
correct without reference to his superior,

The allegation that the accused violated a duty to report "all"
such matters may be deemed to include an allegation of duty to report such
matters as should have been brought to the attention of their superiors
under the above standard, As such, the Charge is that the accused, despite
notice of improper inspection practices and faulty inspection at the plant,
wrongfrlly neglected their duties by failing to informtheir superiors
thereof, .

The duty to report a defective condition necessarily implies,
first, the recognition of the corndition as such, The failure so to recog-
nize it, if negliigent, would bc a violation of a corollary duty upon which
the first depends, ard would not excuse its non~performance, Secondly,
the proposition necessarily implies the exercise of judgment on the part
of the individual concerned. It is essentially & matter of judgment
under all the circumstances,

In the instant case, the information shewm to have reached the
accused was not such as to remove from the realm of matters of judgment
the determination whether to act on their own initiative or to inform
their superiors of such information. This is true of all three accused,
but especially so of Bruckmann, who showed unflagging zeal in informing
the District Supervisor of matters whicn he recogrized as celling for
such report, and who was expressly instructed to uge his initiative and
to handle matters locally so far as possible,

As to Greulich, he was himself the top man in the whole national
ingpection system, If these complaints were matter for the iateriel Com-
mand, Greulich was the officer of that Command charged with the duty of
handling them; if they were not, they were of no interest to Brigadier
General Vanaman, As to Ryan, he might well feel fully justified in fol-
lowing Greulich's lead in such matters, Insofar as the nceded investiga-
tion was a matter for the inspection system, there was nothing to report
until such investigation was concluded,

_28-A


http:attention.of

(129)

Specification 3 alleges, as to each of the accused, that, being
charged with the duty of supervision of the inspection activities at the
plant, and despite notice to him of improper practices and faulty inspec-
tion, he wrongfully neglected such duty by falling to take or cause to be
taken the necessary corrective action. The observations above made with
reference to Specification 1 are applicable here as to the incidence of
such duty in the case of each accused,

Each officer owed the duty of honest and diligent service in
good faith, and of the exercise of his judgment on matters within the
sphere of his determination. Honesty and good faith are not challenged
by this Specification, and were resolved in favor of the accused upon
the Specificatlions .which did raise that issue, Diligence alone is in
question,

Undoubtedly, the standard of diligence is the conduct of- the
ordinary reasonably prudent man acting under the 01rcumstances in which
the accused acted,

A The prime requisite to invoke action cn the part of each ac-
cused was notice—notice of the exlistence of deficiencies or of facts
sufficient to put a reasonable man on inquiry as to their existence,
and of the information obtainable by reasonable inquiry.

Greulich had the notice involved in the Long letter and in .
the report of the M, T, Clark meeting with seven complaining inspectors,
which arose out of 4ncidents complained of in the Long letter, This
was notice that charges were.being made of an unhealtlycordition at
Lockland, Greulich, after conference with Lake, his engine chief,
called the Detroit meeting. The complaint directly invoking Greulich's
own jurisdictiom was that Bond was exercising influence over Ray Clark
on personnel, Greulich reprimanded Bond for so doing and ordered him
not to do it any more, The other complaints invelved the exercise of
field functions under the Procurement District and Greulich's duty was
to exercise due cere to refer them to the District. This he says he did,
and perhaps did do after a fashion, though not by such clear-cut and
decisive action as might have resulted in earlier detection of the exist-
irg deficiencies by prompt and effective action on the part of Ryan.

Rjan had the notice involved in whatever discussion of the Long
letter and of the M, T. Clark meeting report occurred at the Detroit meet~

ing.

The heart of the case ageinst Greulich and Ryen, as to Specifi-
cetion 3, is to be found in their handling of the allegations made by Long
and those made by the inspectors at the M, T. Clark meeting. When Greulich
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received the "Long" letter, he immediately referred the matter to the
Central Procurement District and considered the allegations serious enough
to cause him to suggest that M. T, Clark or some other District represen-
tative go to Cincinnati to investigate, Despite Ryan's assertion to the
contrary, 1t is reasonable to believe that Ryan knew about the letter and
that he gave the order to'M, T. Clark to make the investigation, as testi-
fied to by the latter, Believing this, we must conclude that Ryan was

told something about the allegations contained in the letter, It is
faneiful to think that Greulich would call the District about the letter
without giving eny irkling of its contents, or that Ryan would order

M, T, Clark to Cincinnati without any knowledge of the reason for doing so.
As a matter of fact, Lake told the person who answered the telephone about
the letter and if that person was Fidler rather than Ryan, it is reasonable
to believe that he relayed the information to Ryan, Ryan may not have
known all about the Long letter, but he knew enough about it to be aware
of its general tenor,

When M, T, Clark returned to Detroit by way of Wright Field, the
evidence proves conclusively that Greulich read the transcript of the meet-
ing and ordered the Detroit meeting, with Ryan, Bond, and others in atten-
dance. Greulich's contention that he called the meeting only to reprimand
Bond for interfering in District personnel matters does not appeal to our
credulity, especially in view of the prosecution's contrary eddence that
he announced-that it was for the purpose of discussing the M. T. Clark
"report," and of determining what was wrong and taking action on it., He
could have reprimanded Bond by the simpler and less expensive method of
telephoning or writing him. Nor do we belleve Ryan's assertion that he
was told that the M, T. Clark "report" of the inspectors' meeting was a
confidential document for the eyes of Greulich elone, for why should
Greulich, who referred the matter to the District in the first place,
suddenly decide to keep from' the District the results of the investigation?
Greulich himself testified that M, T. Clark should have made a formal re-
port of the matter to Ryan. In this connection it 1s significant that
Ryan sdmitted that Clark contended that Ryan had seen the "report," although
Ryan protested that he had not.

In any event, whether or not Ryan actually read the report, we
believe that at the Detroit meeting he was informed of the substance of its
contents. Although Greulich claimed that the group discussed only Bond's
interference with the transfer of the four inspectors, it is evident from
the testimony that the complaints concerning inspection malpractices at
Lockland were also the subject of discussion, ard it is unreasonable to -
believe that they were omitted, especislly when substantially the same com-
plain*s, voiced in the Long letter, had previously stirred Greulich to
‘action,
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Why nothing was done as a result of the Detroit meeting we do not

know Greulich attempted to explain it upon the inconsistent bases that he
considered the complaints Ma lot of lies"™ end that he had effectively re-
ferred the matter to the District. Yet these same "lies" in the Long letter
had prompted him to order the M. T, Clark investigation in the first place,
end before the Truman Committee he stated that the Clark report was important,
Moreover, if, as he claimed, he referred the matter to Ryan, why did he with-
hold from him the Long letter and the M, T. Clark mimutes, and why did he not
make such reference clear? Ryan's attempted explanation is equally enemic,
Although he admitted that the allegations were serious, that some action should
have been taken, and that since the matter concerned his District it was up to
him to investigate it, he did nothing further because he concluded that
Groulich did not wart him to see the "report," Yet there is nothing in the
evidence indicative of any such unwillingness on Greulich's part, although

- in fact he evidently did not turn the "report" over to Ryan. :

The only plausible explanation of the inactivity following the
Detroit meeting is that for some reason the particlpants, including Greulich
and Ryan, decided to take no further action., Their abortive attempts to
~ defend their positlons in the matter obviously arose from the unfortunate
situation in which they 1ater found themselves. Their attempted alibis smack
of "buck passing.®

Since nothing further heppened until over a month later, when the
complaints from Lockland were received, the resl question involved 1s whether
the failure to take action amounted to negligence, for the fallure to teke
corrective action would not be an offense in the sbsence of negligence.

If the Long letter was serious encugh to warrant action, the
information gleaned from the }f, T, Clark inspectors' meeting may not be
lightly brushed aside or consigned to limbo, Greulich's assertion that
since M, T. Clark made no written report of the meeting to Ryan, he must
have regarded the matter as not serious, does not coincide with the fact
that it was Greulich, rather than Ryan, who started the investigation in
the first place and took a leading part in its progress through the Detroit
meeting, Furthermore, the transcript of the meeting shows M, T. Clark as
having said that the picture had been painted so black that he felt that
eventually he would be forced to come into the plant and see some of the
material, And M, T. Clark testified that there was an "extensive material
basis® for the Long letter, evidently meaning that the inspectors at the
meeting confirmed Long's charges. Besides, M. T, Clark had turned over the
minutes to Greulich and wes justified in believing that he had done everything
required of him,

There was evidence for the defense that at the Detroit meeting Bond
said that by reason of his long experience with Wright engines he accepted
material as long as it had ®utility and safety" even though 1t was a little
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off the drawing tolerances, But according to Greulich's and Ryan's own
statements this assertion by Bond, if, indeed, he made it, does not appear
to have offset in their minds the seriousness of the charges nor to have
been the impelling motive for their inactivity, for, as already nocted,

each admitted that action was required and attempted to avoid responsibility
by plecing it upen the other's shoulders. We cannot avoid the conclusion
that, for no reason good enough to have survived the ensuing developments
and inquiries, the whole matter was shelved, and in our opinion the serious-
ness of the inspectors' allegations merited further action. Under the cir-
cumstances, to dd nothing constituted negligerce and hence & wrongful failure
to take necessary corrective action or csuse it to be taken, Vhether the
severity of the punishment wes justifiable is not- the point here in question,

In our opinion, then, the record is legally sufficient to support
the findings of guilty of Specification 3, Charge I, and of Charge I, as to
Greulich and Bysn, but legally insufficient to support the balance of the
findings of guilty as to them. ‘

In reaching our conclusion as to the guilt of Greulich and Ryan,
we have attempted to appraise their conduct in the light of the situation
then existing, and have exercised care to avoid judging them by "hindsight."
Vie have also considered, as, indeed, it must be considered, their evasive-
ress and lack of candor in the various investigations and on the witness
stand, which cannct be said to reflect confidence on their part ir the
propriety or reasonableness of thelr course at the time,

Bruckmann never received either the Long letter or the M, T,
Clark meeting report, and nobody ever advised him of them during the period
in question., No superior ever notified him of alleged malpractices, Such
notice as he had was that inferable from the complaints to him made at divers
times by four inspectors, plus whatever he should have observed at the plant,

He acted upon the complaints by referring them to his Inspector
in Charge and recelving reports that they were looked into and corrected, and
by inavgurating regular monthly meetings at which he sought diligently, in
good faith and apparently with considerable success, to have all questions
raised by the inspectors discussed and determined between them and his tech-
nical staff of experts, and at least two of the four inspectors who had com=
plained to him considered that they had a full, feir and free hearing there,

He went frequently through the plant to seek all the information
which he could derive from observation and conversation with the inspectors.
This was productive of no notice of deficiencies to him, completely a non-
expert, but such observation was likewise bare of such notice to the highly
tralned experts periodically sent there for that very purpose, If recog-
nizable irregular practices were knowingly being employed, of course they
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would ceése at the approaéh of someone in authority seeking to detect them,

In the opinion of the Board of Review Bruckmenn is clearly free of
neglect of duty under his circumstances, and it follows that the record is
legally insufficient to support the findings and sentence as to him.

In the consideration of the case at large, certain salient and con-
trolling circumstances must be borne ih mind to reach a correct evaluation
of the conduct of those concerned, including the measure of any guilt which
must attach, One is that the Command had selected and assigned the expert
personrel in a carefully devised system of inspection and the review of in-
spection for the whole vast procurement progrem, Bond was the technician
appointed to advise a3 an expert of the highest qualifications on the main-
tenance of production quality of these engines over the entire country, and
at the beginning of the inquiry in this case his competency and trustworthi-
ness stood unchallenged, and his examinations and reports were information
of the hizhest authoritativeness then in the minds of the persons concerned,
and all yielded to his decisions, With him discredited, the structure fell,
but he was then the focal point of reliance upon the accumnlated technical
knowledge and experience of years of fabrication of this kind of engines,

M. T. Clark wes the expert charged with the duty and invested with the
authority to supervise by visitation and searching examination the conduct
of inspection of engines at the plants in the District, His competency and
trustworthiness still stand unchallenged, Ray W, Clark was the expert in
charge of inspection at the plant, and regarded as thoroughly competent,
Bond's undue influence over him only gradually became apparent as the condi-
tion developed, and its undesirable effects, pervading Ray Clark's own work
end that of his otherwise competent assistants, were finally established
largely by Clark's own admissions, corroborated by events after the fact.
The reports of these men to their superiors were uniformly favorable and of
a nature to disarm suspicion, and were heavily relied upon., In large meas-
ure, that reliance was proper, and it was unavoidable in the working of the
system in the vastness of the undertaking in progress.

It is easy now ‘to minimize the effect of the terrific demands of
other duties upon the attention of these accused officers, yet it would be
wholly and patsntly unfair to judge their dlligence in the performance of
duty with our attention focussed enly upon the discharge of one phase of
it out of many. It is hard to say that men who are admittedly working
diligently, long hours of every day, at important duties vital to the dis-
charge of their proper functions, are guilty of neglect of duty for failure
in some particular to accomplish all that needed doing, and the accused have
had the benefit of full consideration of these factors in the case.
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On the record, the condition that developed was bud, but never as
bad as it was painted after searching investigation, sieptical and often hostile,
had substituted retrospect for foresight and the saerp focus of single purpose
for the diffused light of & tremendous effort over a wide field of endeavor.
iany of the imperfections disclosed were, in greater or less measure, mathers
of opinion, and, as to many, it was never =stablished that their existence
would or did affect the U"safety and utility" of the product, which was laid
down as the landmark in the purposs of inspection. In fact, it remains highly
doubtful, even improbable, that the conclusion thet faulty inspection ard
malpractices existed would have been reached or could have been supported,
except for the ultimate admissions of Ray Clark, licLaurin and Burleaud, made
long after the events in question and contrary to their position at the tine,

The fact that Ray Clark was controlled by Bond, in part out of
deference to superior position and in part out of consciousness that he owed
his position to Bond originally and probably contimed so to do, ard Yt reason
of that control permitted increasingly the laxities finslly determined to
consiitute the defective condition in the conduct of inspection at the
plant, is the explanation of the deterioration in the insvection system that
followed. Its first manifestation to any of his superiors was when Long
charged to Greulich that Bond had influenced Clark in the conduet of affairs
at the plant, which was communicated to Ryan. It was never manifested to
Bruckmann, who had no reason to withhold full reliance upon Ray Clark, ap-
proved as his administration appeared to be by all hils superiors in the in-
spection system, '

. There is a vast difference between fallure to detect the acceptance
of faulty individual parts, clearly not a function of any of these accused,
and failure to detect faults in the inspection system under their particular
Jurisdiction, The imperfections ir trusted men are not as readily apparent
as those in mechanical structure or dimensions, and must be determined by
other means,

The impression is unavoldable from the record that Bruckmann was
perhaps too little an aircraft mechanic and too much a business executive, .
Greulich and Ryan perhaps too much the reverse, These were circumstances bear-
ing upon the conditions in which they acted, A1l of them acted in the course
of a war procurement effort dwarfing every previous undertsking of the kind
in history, of provortions which stagger the imagination, and at the accom-
plishment of which all natlons still stand emazed, It is not to be expected
that such a result would be accomplished without some mistakes and some ime
perfections, of materials, of procedures, and of men, In general, responsible
officers did the best they could with what they had to do with, and in the
end the mighty objective was won,
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6. Counsel for the defense in oral argument before the Board of Review
end by briefs have discussed a mumber of alleged errors in the conduct of the
trial and in the admission and exclusion of evidence, and examination of the
record and exhibits has disclosed further errors. Consideration has been given
to every matter of import in the light of the entire record. The several
questions of law considered most important will be briefly discussed, nore
of the phases of the case not especially treated, nor those especlally treated,
being deemed of sufficient weight to affect the final decision of the Board.

Jurisdiction of the Court.

Although each of the accused is a member of the Army Air Forces,
general court-martial jurisdiction for the trial was assumed by the Com-
mending General of the Fifth Service Command, Army Service Forces, at the
request of the Commending Genersal, Army Air Forces. The record sets forth
the proper fulfillment of the requisite procedurel steps for such assump~
tion of jurisdiction in accordance with the provisions of peragraph 5S¢,
Army Regulations 170-10 (R. 6-11), The detail of officers not under the
autiority of the Fifth Service Command as members of the court is author—
ized by law (CM 227864, Hayes, 15 BER 391).

Challe

The defense contended that the court erred in sustaining the pro-
secution's peremptory challenge of two members of the court, for the reason
that the prosecution constituted only "one side™ and was entitled only to
one peremptory challenge; that the improper withdrawal of the additional
member $1llegally affected the minimum fractional proportion required to sus-
tain the findings., Article of War 5 entitles the accused to a trial by a
general court-martial consisting of not less then five members, but provides
no limit to the membership in excess of five. The sustaining of two peremp-
tory challenges in favor of theGovermment, without objection by the defense,
reduced the court to a membership of eleven, there being no challenges by
the accused (R. 11-13). No error prejudicial to the substantial rights of
-the accused was committed by the court in so excusing two of its members
upop peremptory challenge by the prosecution (CM 126527, Trefny; CM 133703,
Kain; CM 195294, Fernandez et al, 2 BR 205),

Contimuance,

Each of the accused moved for continuance at the opening of the-
trial, in order to allow more time to prepare his defense. The motions were
denied (R. 35~44). No renewal of the motions in their original form was made
at the close of the prosecution's case, but instead a two-day adjournment was
grented the accused on their application to allow an opportunity to study the
record and to enable the defense to be "in a position to make the necessary
motions® (R, 1108-1113)., No further motions for contimuance were made. The
granting of a contimuance rests within the sound discretion of the trial
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court (CM 110784, Menn et al; CM 124935, Williams; CM 134112, Smith).
Whether or not the action of the defense in obtaining the two-dey con-
tinuence amounted to a waiver of the original motions, the thoroughness
of the preparation and presentation of their case showed that the court's
discretion in denying the motions for contimuance at the opening of the
trial wes not abused.

Severance

All of -the accused stremuously argued in support of respective
motions for severance, but the motion of each was denied (R. 45-54). This
action of the court is urged as error. A motion for severance is addressed
to the discretion of the court and in the absence of abuse the court's ac-.
tion will rot be deemed error. Even if a court errs in denyling a motion
for a severance, the error does not warrant disspproval of the findings if
it appeasr that the substantial rights of the accused have not been abused
(CM 144367, Adcock, et al).

The possibility thet in reeching its findings of gullty the
court was influenced by evidence relating to other Specifications and
that evidence relating solely to one accused was a controlling factor in
the court'!s findings as to another accused, has been considered by the
Board of Review, The findings of not guilty upon several Specifications
and the clear-cut nature of the evidence supporting the Specification upon
which, in our opinion, Greulich and Ryan were properly convicted, convince
us that the denial of the motion did not prejudice the accused,

Exclusion of Exhibits end Testimony on Performence Higstory of Engines.

The defense offered and 1n certain instances reoffered much testi-
mony and a great mass of exhibit material relating to the performance and
service history of Lockland engines after they had left the plant and sought
to have the court admit condensations thereof and conclusions thereupon by
the testimony of expert witnesses, upon the theory that the documents were
voluminous and that the information was recorded in the regular course of
business, All the proffered documents have been examined carefully, In
our opinion the rejection of the evidence offered did not prejudice the
accused, in view of the elements involved in the Specification upon which
we belleve conviction was proper,

Inflammatory Remarks,

The contention of the accused that the prosecution used inflam-
matory languasge in the opening and concluding remarks to the court has been
carefully considered, It is observed that no objection thereto was made at
the trial, References to "reverberations®of the case, "national scandal®,
®catastrophic implications® and the like were unwarranted by the evidence and
had no proper place in the matter before the court. Innuendoes that defective
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or dangerous alrcraft were supplied to fliers as a result of remissness in
inspection at the plant were neither sustained by the evidence nor con-
sistent with the prosscution's protestations that there was no such issue

in the case, 4s a matter of fact, the only evidence on that asubject indicates
that the englines performed satisfactorily in the field, However, the court
disposed of this contention by its findings of Not Guilty of the more onerous
charges, showing that it was not "inflamed" sagainst the accused, and upon the
conclusion here reached, the remarks were not substantially prejudicial,

7. The Board of Revlew has carefully considered the arguments pre-
sented by defenss counsel orally and in the several briefs submitted,

8. War Department records show that Lieutenant Colonel Greulich is
53 years of sge and married. He was a Captain, Specialist Reserve, from
1 May 1925, ordered to active duty from the inactive Reserve 16 May 1942,
promoted directly from Captain to Lisutenant Colonel, Army of the United
States, Air Corps, 20 June 194/2. He had no previous military service,
other than three two-weeks training periods in the Reserve, Originally an
engine mechanic and tester, he has been engaged in sircraft inspection
since 1915, in the employ of the Air Corps since 1918. He was District
Manager and Executive Clvilien Assistant to the Distriet Supervisor,
Central Procurement District, from 1936 to his activation, His efficiency
ratings on duty were "Excellent®™ and "Superior. All of his education,
training, and experience have been in mechanical fields, primarily ailrecraft
inspection,

Major Ryan is 47 years cld and merried., He was a First Lieutenant,
Specialist Reserve, from 5 December 1929; Captaln from 15 October 1937. He
was called to active duty 25 February 1942, promoted to Major, Army of the
United States, Air Corps, 2 July 1942, His performance of duty has been
rated M"Superior,® MExcellent," and "Satisfactory.® Other than training
periods as a Reserve Officer, he served In enlisted status on the Mexlcan
border in 1915 and 1916 and as Sergeant in the 6th Cavalry in France in
1918 in the course of service from 1915 to 1920, He completed a mumber of
Reserve courses of instruction, as well as two years high school, two years
preparatory school, a six months course in aeronsutical engines at New
York University, and considereble correspondence school instruction, From
1920, after a two=ysar apprenticeship in the manufacture of precislion tools,
he has been engaged in inspection of aeronautical engines, since 1926 as an
Army Air Corps employee, rising to Senior Aviation Engine Inspector and
Chief of Aircraft Engine Sub-unit, Detrolt.District,

Major Bruckmann is approaching 51 years of age, married, with two
children, one in the Army Air Forces, As a youth, he served ir the R.0.T.C.
and Indiana National Guard, He was a Second Lisutenant, Corps of Engineers,
from 4 September 1917, First Lieutenant from 22 lfay 1919 to 15 July 1919,
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connanding Company N, 21st Engineers in France at the close of the last war
and at discharge, He participated in the Heuse-Argomne and St, Mihiel of-
fensives, He was a First Lieutenant, Engineers, Reserve, from 2 Janmuary 192/;
Captain from 9 September 1930, He was ordered to active duty 27 January 1942
and promoted to Major, Army of the United States, 30 November 1942. His
ratings were "Excellent," with one WVery Satisfactory.®™ He received a com-
mendation from the Administrative Executive, Central Procurement District,
21 July 1943, for services as Reclamation Officer, being "instrumental in
saving the Government a lot of money,* He was graduated from Purdue
University in 1915 with the degree of Bachelor of Science in Electrical
Engineering, worked for a total of about four years before and after the
last world war on electric motors, then entered his family's brewery busi-
ness in Cincinnati, Ohio, in which he engaged until celled to active duty

in this war, He became President and General Manager of that business, He
engaged extensively in civic activities in Cincinnati and in American Legion
affairs there,

War Department records show no previous convictions, no punishment
under Article of War 104, and no other action to correct deficiencies, neg-
lects or misconduct, in the case of any of the accused officers,

9. The court was legally constituted and had jurisdiction of the persons
and subject matter. Except as noted, no errors injuriously affecting the sub-
stantial rights of accused were committed. In the opinion of the Board of Re-
view the record of trial 1s legally sufficient to support the findings of gullty
of Charge I and Specification 3 thereof as to Greulich and of the Charge and
Specification 3 thereof as to Ryan, legally insufficient to support the findings
of guilty of Specifications 1 and 2 of Charge I as to Greulich and of Spécifica~
tions 1 and 2 of the Charge as to Ryan, and legally insufficient to support
the findings of guilty of the Charge and Specifications 1, 2, and 3 thereof
as to Bruckmann, As to Greulich and Ryan only, it is our opinion that the
record is legally sufficient to support the sentence and to warrant confirma-
tion thereof, Dismissal is authorized for violation of Article of War 96,

W&M Judge Advocste

Judge Advocate

Clagenbios Sp i) , Judge Advocate
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at Cincinnati, Ohio,

3-26 April 1944. Dismissal,

Lieutenant Colonel FRAKK C,
GREULICH, 0218733, Air Corps,
Army Air Forces Materiel
Command

Major WALTER A. RYAN,
0267858, Air Corps, Army -
Air Forces Materiel Command

" Major WILLIAM BRUCKIANN,
0190118, Air Corps, Army
Air Forces Materiel Command

Nt et st St sl Nt St ase et St s st et et il et s

SEPARATE OPINION
of
ELTI T. CONXER, Judge Advocate,
DISSENTING IN PART

1. The evidence of Bruckmann's guilt of the Charge is so much stronger
and clearer than the case upon which the majority saw fit partially to sus-
tain the findings as to Greulich and Ryan that I am constrained to dissent,
except that I concur in the majority decision as to Greulich and Ryan on
8ll Specifications and as to Bruckmann on Specifications 1 and 3. To over-
ride entirely the Bruckmann findings would, in my opinion, make the court
a mullity or dummy, and would likewise free Bruckmann as but a dummy in
the inspection set-up at Lockland. Additional evidence, not required to
be discussed in support of the principal opinion, of necessity will be
considered in this dissent, -

2. The military lew upon the nearest parallel set of facts to the
case at bar is found in GCHO 21-1889, Lydecker, a case also relating to
neglect in an Army inspection set~up with military supervision of a civilian
contractor, Distinguishing factors between Major Lydecker as superir-
tendent in the construction of the Washington aqueduct and Bruckmann as
Resident Representative at Lockland, include the fact that the former was
& Regular Army officer in the Corps of Engineers, acting under the more
leisurely opportunities of peacetime, whereas the accused, a Reserve
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officer without engineering experience, was thrown into an ever-expanding
Job under the stress of wartime requirements., In sddition, the inspection
system provided for by the directives of the Air Corps,and creating in ef-
fect two lines of control of inspection makes the 1889 decision not a
controlling one here., Not infrequently the Judge Advocate General has

had occasion to rule upon charges of neglect of duty, but, except for

the Lydecker Case, no ruling upon facts similar to those under consideration
has been found, Usually findings sustaining convictions for neglect of
duty have involved also other charges and specifications (GCMO 82-189;,
Comptons CM 145734, Newb CH 149231, Ferris; CM 238266, Cempbell, 24

BR 216; CM 260658, Sumn er§. In the case at bar the proof does show a

dual system of control of inspection, divided between the Resident Repre-
sentative and the technical staff headed by Ryan. Therefore I concur with -
the majority of the Board that the findings as to Specification 1 are mot
susteined sgainst Bruckmann,

I also concur with the majority decision on Specification 3
against Bruckmamn. The duty of taking, or causing to be teken, corrective
action eppertained to the offices of Greulich and Ryan, and, since Bruck=
mern is not held under Specification 1, it is reasonsble to concur in not
holding him on Specification 3, A further reason for so concurring is the
fact that the Specification is subject to criticism in stating a wrongful
neglect in the elternative, one of the alternatives, that of .failing to
..cause to be taken the necessary corrective action, being in legal effect
so similer to the provisions of Specification 2 as to amount to multi-
fariousness, For Bruckmann, in view of the decision eas to Specifications
1 and 3, the informing of his superior officers would have been the same
a8 causing the corrective action to be taken,

In concurring with the majority of the Board of Review as to
Greulich and Ryan, it is sufficient to agree that the fact that they were
not actually located at the Lockland plant absolves them of criminal
ligbility in failing to supervise under Specification 1, Upon Specifi--
cation 2 it can be properly stated that Ryan did give the requisite
notice of inspection deficiencies to his superior, in the person of
Greuvlich, who attended the Detroit meeting. Although Greulich might
preferably have given similar notice to Brigadier Genersl Vanaman, he
is properly absolved thereunder by reason of the fact that he, the Chief
of Inspection for the country, may be deemed the only superior officer
to whom such notice had to be given,

3. Schematically, the questions which are presented for answer by
the Board of Review upon Speclfication 2 against Bruckmann are the fol-
lowing:

1. Did Bruckmann have a duty to inform his superiors
of lmproper Inspection practices and faulty inspection at
Lockland?
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(a) Does Specification 2 state an offense
which subjects an officer to court-mertial?

2., Were there deficiencies in inspection?

3. Did he have notice?

4. Did he inform his superiors of the inspection
deficliencies?—if not

(&) Did he act as & reasonably prudent man
in feiling to do so?

5 Is the proof of such a nature and in such a quan-
tily as to entitle the Board of Review to set aside the action
. of the trial court under its power to weigh the evidence?

Although the questions may be thus briefly stated and can be
a8 neatly enswered, the discussion and reasons camnnot be so simply set
forth because of the size of the record and of the fact that various
phases of the testimony relate to more than one question.

4e The law of the court-martial, being both criminal and discipli-
rary in purpose, finds its basis and precedents in the criminal authori-
.ties of the civil jurisdictions, as well as in its own corpus juris,.
Neglect, if culpable, is one of the crimes recognized by the law of the
land.

Vharton states that "A negligent offense is an offense which
ensues from a defective discharge of & duty, which defect could have been
avolded by the exercise by the offender of that care which is usual under
the circumstances,® Also, "A public officer is required to execute his
office diligently. If he fails to do so, he is indictable for misconduct
in office although the failure may consist in a mere omission" (1 Fharton
on Criminsl Law, Sec. 162, 168), In U, S, vs, Baldridge, 11 Fed. 552, it
is held that an officer is bound to exercise the care and diligence 1n
the discharge of his duties that a courageous and prudent man, acting

“under a full sense of his obligations, would exercise under the circum-
gtances, and if he fails or neglects to do so, he is culpable. Numerous
similar statements are to be found in the cases and text books (Regina v.
Haines, 2 Car, K, 368, 175, Eng. Repts. 152; Res Publica v, Montgomery,
1 Yeates /Pa,/ 419; McBride v, Commonwealth, 67 Ky, 231; Domnelly v,
United States, 276 U.S. 505; State v, Irvine, 126 La. 434; Commonwealth
v, Coyle, 16 Pa, 36, 4O Am. St. Rpts. 708; 46 C.J.S. 345; Russell on
Felonies and Misdemeanors, 9th ed.,p. 2975.

The military law upon the subject of criminal negligence has
followed the pronouncements of the civil jurisdictions. In addition, a
military basis for prosecution not applicable to civil courts arises out
oflthé enforcement of the customs of the service. (Davis, Treatise on
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Military Law, 3rd ed., p. 474). The duty to keep superiors informed is a
custom of the service, but elso in the case at baer a directive expressly
enjoined the duty upon the accused as to"matters of unusvael importance, "
The duty is recognized in the majority opinion as that "duty incumbert
upon every officer of the Army to bring to the attention of his superior
any deficiency which he knows, or in due care ought to know, and which
he doubts, or ought to doubt, his own ability or authority to correct
without reference to his superior." The duty is so fundamentally neceg-
sary to military service that it is more than & custom, rather it is an
integral part of the service. It is a sine qua non of an ermy and justi-
fies strictest enforcement, because the regularity of the system that

i1s an army makes it so 31mple to do, and the protection it affords makes
its fulfillment a benefit to the informer,

The reason why the duty applies to the particular subject of keep—
ing Bruckmann's superiors informed of inspection deficiencles is answered
by the directives, by the system which he headed as Resident Representative
and by the course of action which he followed at Lockland, Exhibit 21,

(3) (a) and (3) (b)1, and Exhibit 28, 9a make the Resident Representative
responsible for the same field functions of the llateriel Command in his
particular factory organization as is the District Supervisor for the
District. The Materiel Command funétions include~inspection.[§k. 20,
39(4[7. Exhibit Y makes the Army Air Forces Inspector in Charge an ag-
sistent to the Resident Representative, and outlines his inspection duties.,
The Air Forces system of plant control, by making the Resident Representative
the superior of the Inspector in Charge, thereby places inspection matters
under the jurisdiction of the Resident Representative. The accused followed
a course of action which included the acceptance of obligations relative to
inspection, Exhibit 28, le directs that "Matters of unusual importance or
urgency will, without exception, be brought immediately to the personal at-
tention of the -District Supervisor so that he will be advised of their
presence in his District." It is therefore apparent that Bruckmann's

general duty of informing his superiors included the giving of information
relative to inspection matters, i

Hence the answer to the first question is "Yes"; Bruckmann did
have the duty to inform his superiors of inspection def1c1enc1es. The
answer to question™gd'is governed by the answer to "1M, The failure to
perform any military duty is an offense in some degree. Officers may be
tried only by general court-martial, except in the case of proceedings -
under Article of War 104. The offense set forth in Specification 2 is
not one required by law to be tried under Article of War 104. Therefore
the answer to question"la"is also in the affirmative; Specification 2
states an offense trisble by court-mertiel, The failure to perform the
duty steted is a justiciable question within the jurisdiction of a general
court-martial,

The answer to question"2'I take from the decision of the majority, in
which particularly I concur., The record fully substantiates the existence
of deficiencies .in the inspection system at Lockland, as carefully listed,
in part, in the principal Opinion.
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The answer to question "4" is "No"; Colonel Drake, Bruckmann's im- )

mediate superior, testified that at no time did Bruckmenn give him notice of
any deficiencies in the inspection system at Lockland, and in this testimony
the accused concurred. No proof showed information by Bruckmann to any other
superior, :

The answer to question ",(a)" relating to the reasonably prudent man
is so inextricably involved with question "3", whether Bruckmeann had notice,
and with question "5" relative to the welght of evidence, that all of these
questions, "3", ",(a)", and "5", will be treated together, .

Notice, Knowledre and Admissions.

_ No logical separation can be made in the discussion of the evi=-
dence upon the various purposes under consideration, to wit, notice, know-
ledge, or admission. '

The Lydecker Case (supra) provides a stern rule of practically
absolute liability, regardless of notice to the accused. In invoking a
less strict rule against Bruckmann, it is to be observed that he was not
without notice of defective inspection conditions at Lockland, The law
of notice and knowledge has been variously and frequently stated and in-
terpreted by civil and criminal courts, The notice which sustains a find-
ing of neglect for failure to heed is that which would ordinarily excite
inquiry as to discoverable facts, Actual notice need not be actual know-
ledge, but may be notice implied from the facts, This implied notlce is a
presumption of fact relating to what one canr learn by reasonable inquiry,
and the person so placed under the duty of inquiry is chargeable with the
knowledge which inquiry would reveal, It is knowledge of facts sufficient
to put one on inquiry which, coupled with the exercise of due diligence,
would have resulted in the ascertaimmert of the truth, The notice is held
to be followed by the knowledge of the discoverable because of the duty to
inquire on sufficient warning end because the inquiry called for would have
produced the knowledge (United States v, Shelby Iron Co., 273 U.S, 571;
The Lulu, 77 U.S. 192; United States v, Railway Emnloyees, etc., 283 Fed. 479,
4833 Cordova v, Hood, 84 U,S. 13 Jones v, NY Guardian & Indemnity Co., 101 U.S,
6223 The Tom kins, 13 Fed, 2nd 552; MY Trust Co, v, Watts-Ritter Co., 57 Fed,
2nd 1012; Guaerdian Trust Co, v, Schram, 123 Fed., 2nd 579; In re Paris, 4
Fed. Sup. 878),

Referring to the quotation from the majority opinion upon the ques-

tion of whether Bruckmann in due cere ought to have known that he had a

duty in relation to inspection, the proof shows that he knew and recognized
that duty. MNumerous factors reveal his understanding that the inspection
phase of his Army work at Lockland came under his jurisdiction. Even though
Colonel Drake was silent upon the subject of inspection prior to sending
Bruckmann to Lockland, Greulich's instruction at that time not to "monkey"
with inspection until--(record deficient here as to completion of sentence)
told him of inspection obligations., Later, in Hay 1942, Bruckmann adnitted
that ‘he held up promotion correspondence of Ray Clark concerning inspectors
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in order to give it his further consideration, and that he was instructed
by Greulich to "Get it out," In July he signed the "A" rating letter
governing inspection, In October he stated in his tire application let-
ter that inspection was among the duties of the Resident Representative,
The language of that letter apparently came from some of the literature
handed to Bruclmann on his activation, and although the particular docu-
ment (Exs. 92, 93 for Identification) was excluded, the court heard
Bruckmann admit that he had signed the cover, Bruckmann could not recol-
lect where the information for the letter came from.

His weekly staff meetings were attended by either the Inspector
in Charge or his assistant, or both. Bruckmann himself went daily through
the plant where inspection was teking place and into the inspection cribs
and the test cells,

Fifty-four weekly letters in less than thirteen months, ad-
mitted for the defense, evidence Bruckmann's understanding that he was to
keep Colonel Drake informed., One half of them expressly use some form of
the word "inspect" relative to the mumber of engines shipped, indicating
thet the writer recognized that as part of his Army duty at Lockland,
Then, in the middle of November 1942, strangely, the "inspection®™ word
drops from the epistles, although they still contimue to tally the number -
of engines shipped each week--strangely, except that the court had heard
evidence that Bruckmann admitted the development of inspection problems
8ix months after his arrival at the plant, or in September, October, or
November, as will be later shown., Yet not in September nor October nor
at any time was Colonel Drake ever advised of Iinspection problems, ex-
cept a reference to certain gears holding up production in February of
1943, But instead the letters after 8 November 1942 gave the same sta~
_tistlcs without using a derivative of the verb "to inspect,m

That there were inspection deficiencies at the Whright plant
is agreed upon by the majority and the dissent, The fact that Bruckmann
knew of them during his terure of office as Resident Representative is
shomn by the following admissions during pre-trial investigations and
at the cowrt-martial:

8. Queried by the Senators as to what was "wrong with
the service out there,“ Bruckmann replied "Well, from time to time
boys (inspectors) come to me and say that certain things have gone back
into the line," and were bought after rejection, At the trial the ac-
cused failed to deny the minutes read to him,

b. Lieutenant Colonel Outcalt asked him when he first
began to learn of complaints about the methods of company and government
inspection, to which he replied that he supposed it was about six months
after he came (or toward the end of September 1942), and he told of the



way that the complaints came to his attention as follows: "By things
bein; said by the different inspectors, Army inspectors. They would
come 2long and say there were rarts here that weren't just right and
parts there that weren't just right." The accused at the trial re-
called the questions and his arswers and placed the time when "these
inspection abuses were first brought to his (your) attention® as in
September, October, or November.

c. Before the Truman Committee, Bruckmann told of talk-
ing to his employees about it, and added "I have got some fellow: who
sent notes to me about things."

d. To an involved question of Lieutenant Colonel Outcalt
relative to an inspector becoming disgruntled and others refusing to
pass parts not up to standard, and threats of transfer, he replied "I
did not know that., Although I had it sald to me that if the inspector
would not accept the parts that they would turn over these parts to
somebody else who would accept them, In other words, some of these
parts were given to an Army inspector, the Army inspector said, 'Well,

I won't accept those.'! Then they said to him, 'If you don't accept
them, somebody else wille.' I heard that." At the trial he recalled
his statement "to an extent, yes, sir.%

e+ Bruckmann admitted before the Committee that he was
consulted about the transfer of the four inspectors prior to Ray Clark's
drafting of the letter of transfer, although having heard Clark, on the
stand, say that Bruckmann was advised gfter the transfer, he went along
with the correction in his testimony at the trial, His testimony before
Lieutenant Colonel Outcalt, relative to when he learned of the transfer
was that he "was advised or recommen.ed ebout, that the transfer was go-
ing to take place,"

‘ f. Bruckmenn's language before the Committee shows that
the matter of the transfer was also discussed with Bond, but Bruckmann
-hedged upon the subject throughout his Truman Committee testimony, al-
though he edmitted in court that he probebly maede the statements, He
added that his recollection was not refreshed on the question as to
whether he telked with Bond sbout the transfers.

g. Before Lieutenant Colonel Outcalt Bruckmann was ques=
tioned as to why the Ryan meeting on 11 January 1943 was an open one, in-
stead of by individual interviews, but he didn't remember. However, he
testified that he "was told that they would say, 'I em not going to be
a damned fool and say these things',"™ adding that "he felt they were not
bringing out everything they wanted" and that he thought he spoke to
Ryan "about that." The testimony of Bruckmann at this point also indi-
cates that he had heard, at or about the time, "that scme inspectors
hed written to Senator Taft about some of the conditions et the place.®



(166)

v h. Senator Kilgore asked Bruckmann what he would do in
his own beer business if he had 65 salesmen and 25 or 15 of them came
to his office and said, "'Listen, this beer is lousy!, vhat are you go=-
ing to do?" The accused admitted that he would "Look into it", and re-
peated it as to Lockland and in answer to the question "Or are you going
to say 'You boys are all crazy; the brewmaster says this is all rightt2n
The foregoing was eliclted on questioning at Cincinnati and Bruckmann ad=
mitted that he did not tell anyone-that fact on earlier questioning at
Washington. .

The general admissions by Bruckmann, before the various hearings,
that he knew of inspection problems at Lockland beginning some six months
after his appointment as Resident Representative is not the only evidence
in the record that he did in fact know of the problems, One of the most
serious matters requiring corrective action, and which the majority found
sufficient to hold Greulich and Ryen, related to the chaln of circumstances
beginning with the transfer of the four inspectors and ending with the
Detroit meeting., Examination of what Bruckmann knew shows that he was
not as ruch in the dark as his counsel contend. Two of the inspectors
expressly advised Bruckmann that they had been transferred and to one‘of"
them, Long, he made the statement, "You know they go zround me with a lot
of things," Next, the admissions of Bruclmann show that the matter was
discugsed by him with both Ray Clark arnd Bond., He was bound, from the di-
rectives, to know Bond's position in the inspection set-up and that he had
none of the personnel duties into which he was injecting himself, regard-~
less of Bruckmann's own absence of power to control the transfer, Then
M..T. Clark had his meeting in down-town Cincinnati resulting in the pre---
paration of his report or minutes, Of this meeting Bruckmann admitted-his
knowledge when he stated at the Outcalt hesring that he "heard of it", and
"was told that some of the men," (Bruckmann's inspectors), "were being in-
terrogated," Continuing chronologically, the record shows that Bruckmann
knew that Rey Clark, his subordinate, had been summoned to the Detroit
meeting and he was informed in at least a general way what was the purpose
of Ray Clark's’trip. The court heard his language before the Committee
that Clark said the meeting related to personnel and Bruckmann's denial
of the personnel statement but admitting Ray Clark seid M, T, Clerk "did
not come into our plent snymore for his inspection work," With these
facts in mind, the court was entitled to draw Inferences as to what more
Bruckmann knew, in support of finding him guilty of failing to keep his
superior informed. Of none of the foregoing wes Colonel Drake advised by
Bruckmann,

It is no defense to Bruckmann that Greulich and Ryan knew of the
situation after the meetling In Detroit for the reason that neither Greulich
nor Ryan was Bruckmann's direct superior, Even if the failure to notify
Colonel Drake of the fact that his subordinate Ray Clark was conferring
with Ryan, also Clark's superior, might be condoned, it is to be remembered
that this is but a part of an extensive episode and only one of meny pre-
sented to the court, and that it covered some two months in time, during
none .of which périod did Bruckmamn sdvise Colonel Drake of what was going
on.
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Ir May 1942 Cook testified to discussing inspection problems with
Bruckmann for over three hours, Cock presented a lurid tele covering many
phases of inspection malpractices. Nothing in Bruckmann's letters to
Colonel Dreke reveals any thing of what Cook told him., On "a couple" of
occesions, date unspecified, Ratchford, an Army inspector, went to Bruckmann's
office to ask him to come down to the plant to look at defective parts,
but Bruckmann was too busy and never came. Sometime in December Ginn told
Eruckmann that inspectlion practices were faulty; that rejected material got
back through inspection into engines; that tolerances were changed and paper
work was altered., The proof is devold of any notice of the above informa-
ticn being given by Bruckmann to his superiors, Walter Hough talked to
Bruclaann on a date which he could not identify, except that it was in the
spring of 1943, (Bruckmany had left Lockland by the middle of April),

Hough could not remember the conversation exactly, but he stated that Mother
fellows were in there and they complained to him (Bruckmann) just how the
parts that were not accepted got back into the producticn line.,® It is pos-
sible that the event testified to by Hough as having occurred in the spring
of 1943 was the meeting of four inspectors with Bruckmann which Ginn placed
in the latter part of 1942, and which Bruckmann identified as in November of
that yesr. Ginn told the court that they "had quite a bit of evidence there,
parts that we had picked up, peper work ard so forth and so on that we showed
Major Bruckmann,® Bruckmann indicated that, as the result of that conference,
he commenced calling the monthly Army inspectors! meetings, which began
in Jamuary, On 25 March 1943 the Littel-Wentzel investigation took place,

et which Ray Clark sald the quality was going down., Bruckmann deemed the
situation of sufficient seriousness to notify Finlay, the Plant Manager,

that the A rating would be taken away i1f improvement should not take place

in thirty to forty-five days; but even that was not brought to the attention
of Bruckmann's superiors. After hearing all the testimony, the court could
not help but conclude that no circumstance relating to inspection was deemed
of sufficient importance by Bruckmann to bring it to the attention of his
superiors, '

DISCUSSION

Technical knowledge has no relation whatever to the ground on which
the conviction is sustained, both because the warnings were non~technical and
because Bruckmann admitted that he knew of the existence of the problem, The
offense charged in Specification 2 does not call for a knowledge of galled
gears, smoking cylinders, or cracked master rod bearings. Bruckmamn's neglect
of duty relates to the very thing which his civillan experience as brewery
president must have taught him, and that is the ability to understand non-

.technical problems simply presented, which understanding he admitted in the
pre-trial investigations., Within Specification 2, Bruckmann did not have
to know a thing about an airplane engine, The system of the Army gave him
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the protection of merely advising Colonel Drake of the continuous "red flagsh
waved before him, which he admitted he sew, Despite the fact that Ray Clark
was an expert on technical matters and entitled to reliance, the court had
Bruckmann's admission that he was advised that the inspectors would not speak
out in open meeting .against their superiors.

The esgreed and logical issue between the majority and the dissent is
whether Bruckmenn's statements that he referred sll inspection abuses to Ray
Clerk, the Inspecter in Charge, to look into, see that they were corrected

and then let Bruckmann know the outcome, followed by the explanation that
Clerk "would come back and tell me that everythirg was all right," followed

by his monthly meetings of inspectors, constitute a sufficient answer to the
questions Did the sccused act gs a reasonably prudent man in failing to in-
form his superiors of imgroger inspection practices and faunlty iggggction at
the plant?

Of course, Bruckmann in so answering the question containing the
word "ebuses" admitted thelr existence, and the fact of the existence of in-
spection malpractices as found by the majority is an original tenet of this
dissent. I accept the question as the kernel, the nub on which the appellate
authority is to determine whether Bruckmann neglected the duty to report in-
spection deficiencies to Colonel Drake. The Board of Review has the right,
power, and duty to weigh the evidence. To weigh the life out of supportable
and believable inferences 1s an invasion of the functiocn of the court, which °
had the advantegeous position of observing the conduct and demesnor of the
witnesses (CM 243466, Calder). Was, then, Bruckmann ebsolved of a duty to
report any of the numerous warnings of inspection problems he received merely
because of the magic of Ray Clark's correction and approval? Did Bruckmann,
a soldier, act prudently in never once letting his soldier superior know what
was coming to his atterntion from his civilian staff on the all-important sub-.
jects of whether the engines passed inspection end of whether his staff of
over 60 inspectors was functioning properly, even when he finally concluded
that monthly meetings were necesssary?

In determining whether Bruckmann in fact acted reasonably, the light
to te cast is that of what & normelly prudent man would do in the circumstances,
In deciding whether Lo helieve the defense of Ray Clark's approval, the court
was entitled to, and could not help but, consider the background of Bruckmann,
Ls to the general test of ordinary prudence, Bruckmann is held to the stan-
dards of the essigmment in which he sccepted military placement, without com-
pleint, or request for relief from a job he could not handle, over a period
of thirteen months. The court observed that the office of Resident Representa-
tive at a large fectory was filled by a Captain (or Major) in the United States
Army, an important job which Bruckmenn apparently sought. They weighed the
duty to inform his superiors, against the defense of passing every phase of
inspection matters to the "white-wash" of a junior civilian, the Inspector in
Charge, and found that Bruckmann did not "act as a reasonably prudent man.
would under the same or similar circumstances® (Bruckmann's brief, p. 15;

MCH, 1928, p. 155). I am not willing to say that the court found against

=10~
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the evidence, As to tiie believability of the defense, the.court saw and heard
the particular man who was submitted to the test of acting with reasonable pru-
dence and weighed his background. He was the president of a family brewery, a
man in his fifties, a leader in social, community, and business:life in a large
city; a man so conscious of at least a part of his military duties as to work
long hours, to observe inspection practices almost daily and to volunteer to
offer to the Goverrment flood control studies in which he had been interested
and concerning which he wrote to Colonel Drake in one of 54 weekly letters, I
am unwilling to upset the findings of the triel court in apparently not be-
lieving Bruckmann's defense that he thought he acted as a reasonably prudent
man in not informing his superiors of inspection deficiencies because he
referred all matters of inspection to Ray Clark or held open meetings (where
ordinary inspectors would fear to speak freely against their civilian supe-
riors). The court heard and weighed his cross-examination with its ambiguous
replies concerning what he did on his daily inspection trips through the plant
and how he might inquire about. a testing machine "just out of curiosity."

The defense placed in evidence a number of favorable bi-monthly re-
ports of Bond and M. T. Clark which might 1ull any suspicion that the inspec~
tion system at Lockland was on the wane. However, these reports constituted
no defense for Bruckmann for the reason that he indicated that he did not see
them, He could not assume anything from the absence of adverse reports or
the silence of Bond and Clark, in the face of the periodic unfavorable in~
formation he was receiving, Even if the court a¢cepted the theory of the
defense thet the civilian inspection system at Lockland designedly by-passed
the Resident Representative, Bruckmann knrew of the fact that a serious in-
spection problem existed. In failing to edvise his superiors of his knowledge,
he defeated one of the very purposes of his presence at the plant, that of
ascertaining information in addition to the data set forth in the reports of
visiting civilian inspectors. Then he sent Bruckmann to Lockland, Colonel
Drake stated that he expected the accused to keep the Colonel M"advised of
the overall situation" and shortly thereafter telephoned Bruckmann at the
plant about inspection personnel., The very fact that the Bond and M, T,
Clark reportc were favorable would have made a itrue, or unfavorable, report
from Bruckmann, the only officer at Lockland, of what he was learning a
merked warning to Colonel Drake to find out the reason for the discrepancy.
Bord and M, T, Clsrk were not Bruckmann's militery superiors and their know-
ledge did not relieve Bruckmamn of reporting to his military superior. His
liability for neglect of duty is not absolved by another's (honest or dis-
honest) fulfillment of & similar duty, (Bond having been discharged for gross
irregulerities),

Bruckmanr failed to heed and take advantage of certain correlative
provisiors of the directlves ard, while this failure is not an element of
Specification 2, it is properly considered for the reason that had the failure
not occurred, his neglect to inform elso might not have occurred. Seversl
of the directives require all visiting personnel, such as the Supervising
Inspector (M., T. Clark) and the Technical Supervisor (Bond), to report to the
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Resident Representative as-to the purpese of the visit and to inform him of the
recommendations subsequently made, Thereafter the Resident Representative is to
receive from the District Supervisor & copy of the reports which the visiting ip=
spection personnel are directed to prepare upon the results of the visit. Col-
laboration by the Resident Representative and the Distriet Inspection Officer
(Ryan) in esteblishing an adequate inspection staff is expressly directed, These
provisiors, whether addressed directly to the Resident Representative, are binding
upon him wherever they appear end are for his benefit and protection and create

a correlative duty,. It is true that in the inspection system set-up, Bond and

M. T. Clark were "sbovd' Bruckmann, end therefore he could not have required them
to submit copies of their reports to him, Nevertheless he could properly request,
through channels, copies of their reports, end the directives, which he had reead,
put him on notice that he proceeded at his peril in not inquiring about copies
which he was entitled to receive, Not having caused them to be sent to him pur-
suant to the directives, he lost the defence that hls own fallure to report to
superiors wes met by the contents of the reports of others, Had he read them he
would have known that Colonel Dreke was not receiving the true facts, which he
(Bruckmenn) was bound to supply.

Specification 2 refers to "superiors" in the plurel. In view of the
nature of the proof, it is rot necessary to determine whether Bruckmenn was
bound to notify more than one superior, Aassuming, but only for argument's sake,
that Ryan end Greulich were his direct superiors, the majorlty opinion firnda
that they hed sufficient notice of the defective conditions to sustain their
. conviction for not taking corrective action thereon, Obviously Bruckmenn was
not required to inform them of that which he knew they knew and which he gleaned
from Ray Clark on his return from the Detroit meetirg., Further, Ryan went
through the plant with Bruckmenn, discussing inspection matters, and at the meet-
ing he called at the plant on 11 Jamuery 1943 he referred the inspectors to
Bruckmenn, However, in the chain of commend nelther Ryan nor Greulich cen be
deemed to be Bruckmann'!s superlior, Of course, regardless of whether Bond and M, T.
Clark were deemed above Bruckmann in the inspection system, they, being civilians,
were not his superiors within the intent of Specification 2. To any superior
above Colonel Drake notice to the latter would be notice to his superior. 1In
any event, the question of the plurality of Bruckmann's superiors is academic
for the reason that the whole record shows that he never notified any officer of
eny matter relative to inspection melpractices, Likewise, Bruckmann can take
n> defense in an assumption that Ryan would inform Colonel Drake of what he
lesrned of inspection deficlencies because of the fact that he was not within
Bruckmern's chain of command to his immediate superior, Colonel Dreke, despite
the fact that the latter was also Ryan's superior officer., If reporting to any
other military superiors constituted fulfillment of the duty, proof thereof
would be a matter of defense, as to which tpe record is devoid,

Not mentioned as in any wey determinative of the issue but definitely
to be observed in deciding whether the trial court's findings should be nulli-
fied are certain irdications of the evidence for Bruckmann., Tihen Exhibit
92-93 for ldentification was handed to him by the Triel Judge Advocate, he
acknowledged that he had sigred the cover, but parried "as to whether the con-
tents were in it or whether there was any——there was more or some have been added",
end the document was denied admission. Note should be taken of the 54 letters
to Colonel Drake, in addition to the change in form after he admitted he recog-
nized the arising of inspection problems, On 29 March 1943 he wrote of genersal
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matters and concluded "As directed, I am in Washingten, D. C., today, Monday,
March 29, 1943." No explanation is made, nor is there any statement that he
had undergone the Littel-Wentzel investigation of March 25 and advised Finlay
of the possible withdrawal of the A rating. Then on April 5 he wrote the last
letter in evidence mentioning his visit to Washington for the Truman Committee
and spending the whole of "Saturday" with the Committes in Cincinnati; but
without a word to indicate that he had been examined and made his various ade
missions, read into this record. He categorically denied that notes were taken
at the February and March inspectors' meetings, only to be refuted on rebuttal
by the testimony of his stenographer, apparently the only woman who attended
the meeting, who identified them for admission into evidence. She stated chat
the transcribed minutes were presented to Bruckmann for review, On sur-rebuttal,
Bruckmann said he searched his files and failed to find any minutes; the pos-
sibility that he was looking for them for his own purposes and assumed that
in not finding them no one else could bring them to court is an inference
which an appellate board should not deny to the trial court.

In defending himself upon the contention that he passed his inspec-
ticn problems to Ray Clark for action and correction Bruckmann places himself
in a dilemma, If he did not know enough about inspection problems to reach a
decision upon their existence, he was clearly wasting Governmenv time, as ad-
ministrative head of the Army staff at Lockland, in his daily conversations
with Ray Clark and Mclaurin and in going daily through the plant and to the
inspection cribs., However, these daily activities must certainly have been
to satisfy himself in addition to obtaining the opinion of his experts, They
show that he did understand about inspection. Hence the court's advantageous
position to determine whether the self-interest of Clark, discredited as he
was at the trial, might have prompted him to "white-wash" the complaints of
inspectors under him;” should not be nullified above. In other words, it was
for the fact-finding lower court to decide whether the defense of referring
all such matters to Clark was made up of whole cloth and in hindsight. The
very insistence of Bruckmamn that he was not a technical expert enlarges his
duty to inform superiors, (not Juniors), Failing to report even clues fore-
stalled the opportunity to enabla higher authority to turn to the proper Army
channel, the Inspector General, and usurped his superior's prerogative of’
using the judgmert which Bruckmamn insisted he used. His decision to hold
his meetings itself might have indicated to the court that Bruckmann knew
that merely referring isolated complaints to Clark was not a sufficient ex-
cuse for not reporting what he was learning to Colonel Drake, This is so
despite the.fact that since the monthly meetings.revealed no malpractices they
were not "matters of unusual importance or urgency" requiring reports, because
Bruckmann admitted he had heard that the men would not speak out against their
superiors in open meeting, If the court so believed, it was justified in con-
cluding that the commencing of the meetings nine months after his arrival wes
but a confession of the existence of a problem which he saw he was not properly
handling, but which he persisted in neglecting to answer by taking the proper
course of informing Colonel Drake. In any event the meetings proved that they
ware not the remedy, as Bruckmann, after the March 25 investigation, in effect
admitted by telling Finlay that the A rating would be taken away. Of course,
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it is not for the Board of Review to determine the proper remedy, nor to de-
cide that an investigation by Bruckmann, or by Colonel Drake, had he been
informed, would have been useless because the inspectors would have ceased
in their improper practices on the apvroach of an officer.- The chances are
that en investigation, after proper reporting by Bruclmann, would not have
been valueless, because the inspectors revealed by writing to Congressmen
that they would not hide what they knew was wrong. Among the purposes of
the military rule which requires a junlor officer to keep his superiors in-
formed of the problems of the junior is to remedy, from the senior's greater'
. experience, just such a situation es arose at Lockland,

As pointed out by the majority, proof of an offense comes only af-
ter its commission, and the court must always be scrupulous not to judge in -
hindsight, This is particularly so when jJudges are called upon to determine
what a reasonably prudent man would, or should, have done in that prior time .
which is being reconstructed by the evidence at the trial, By the same
token, the court in seeking the true circumstances of that prior period, re-
constructed before it by testimony, must always be mindful that witnessea are
jhuman and that their testimony cannot help but have at least the tinge of
self-interest, resulting in an effort, conscious or otherwise, to paint the for-
mer event as the man on the stand earlier wanted the event to be, or felt that °
it should have been, For this reason the genius of Anglo-Saxon jurisprudence
places the witresses before the trial court and gives it broad discretion in
deciding whether the hindsight of the man on the stand has applied so much
hindsight to his story es to make it untrue. This discretion in the lower
court to sift out the truth is not to be lightly treated, under the guise of
weighing the evidence. As earlier averred, the appellate court should not
weigh the life out of the evidence. The proof here is strong. To rule that
its weight does not sustain the conviction would be to try and acquit this
accused on appeal.

Abstruse interpretations of rules on the subject of inferences are
not here required because the evidence sustains the findings upon proof so
direct that not many have to be drawn, regardless of those discussed. The
law of civil jurisdictions requires the proof of grossness to sustain a
criminal conviction of neglect. In the military law neglect of even routine
duty, or failure fully or properly to perform it, 1s included in the "sins of
commission or omission,® which Winthrop finds to be an offense under Article
of War 96 (Winthrop's Militery Lew and Precedents, 2d Ed., Reprint, 1920,
722), For that reason questions concerning the intent or motive of the ac-
cused, as well as questions relative to courses which would have been prefer-
able for him to have pursued, ere not factors in reaching proper legal con~
clusions in the case,

No rule of law provides that a charge of continuing neglect of duty
can only be sustained by proof of a single, sufficient wrongful omission, By
the very nature of Specification 2 the offense was properly proven by show-
ing a course of conduct from a series of acts and failures of action. Some
of the elements revealed by the prosecution, and by the defense as well,
alone sustain the conviction, Hence, the entire cumulative proof sustains the
findings, Since Greuwlich and Ryan are legally convicted under Specification
3 for doing nothing after properly holding the Detrgit meeting, despite their
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-stetement that in their judgment nothing more was to be done, so Bruckmann's
corvidtion under Specification 2 is equally sustained, in the light of the en-
tire record, despite his defense that in his judgment, and because of the
action he took, he deemed informing his superiors not necessary.

Two questions posed by the majority, both relating to the moral--
legal word "ought", have been expressly answered by the proof. Ought
Bruckmann have known of the malpractices and ought he have doubted his own
ability to correct them? ‘hether he should have known of the deficiencies
in the inspection system is answered by the fact that his testimony shows he
did know of. them and referred the matters to Ray Clark for correction, fol-
lowed by calling his monthly meetings, where similar problems were there
considered by Clerk and McLaurin., Whether he ought to have doubted his own
ability to correct them is answered by the fact that he did doubt his ability,
referring his problems to Ray Clark, and when that did not satisfy him, call-
ing the meetings. ‘However, his admission that he had been told that the in-
spectors would not speak out in open meeting showed he knew (not merely ought
to have known), that the meetings would not answer the problem. Hence, ad-
mitting, by the fact of calling the meetings, that there was a problem to be
answered and knowing that the meetings would not furnish the answer, he ought
to have known that his duty was to inform his superior. His failure to in-
form, of course, goes to the similar question of whether he did recognize,  or
ought in due care to have recognized, that inspection conditions were defec-
tive and of sufficient seriousness to report., The determination of the ques-
tion of his guilt in failing to inform his superiors is particularly the pro-
vince of the triel court, and in sustaining its finding it is not necessary
for the appellate authority to determine whether the finding was based upon
the fact of recognition or upon the duty to recognize, The Boacrd of Review
can observe that Bruckmann's admissions show that he did in fact recognize
the exlstence of-serious inspection malpractices, to which he could not shut
his eyes on the duty of reporting them, In addition, the magnitude of the
malpractices, as outlined by the majority, in and of itself, shows that the
Resident Representative, on the spot, engsged in deily visits through the
plant and hearing various complaints and monitory information, ought to have
recognized them (as he did), The case then is clear, Conviction was incum-
bent on the court-martial, Sustaining the findings as to Specification 2 is
the obligation of the Board of Review, Bruckmann had a duty to inform his
superior of inspection melpractices, He recognized the improper practices
and understood his duty., He failed to inform, His failure is a neglect of
duty culpable in military law, : o

Counsel urge that the conviction of Bruckmann is a tragedy. The
vastness of the project is stressed., Questions regarding the immensity of
the operetion and the personal circumstances of the accused are for the con-
firming authority in mitigation, insofar as they do not affect legality, upon
which, alone, the Board of Review acts, The presumption of innocence has been
continuously recognized and the size of the record has not caused it to be
forgotten, the extent of the testimony merely serving to make more difficult
its proper segregation, Although Bruckmann's testlimony showed that he had
multiferious duties, the proof negatives his inability to meet them without
evidencing the affirmative defense that they were too onerous to permit of
his fulfillment of their inspection phase (CM 14573, Newberry). Admittedly
high standards were called for to meet the threats of an enemy smart in war,

Y
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Returning to the questions posed in the third subdivision of the
dissent, "3" i3 answered "Yes"; Bruckmamn did have notice, both actual and
implied, of -deficiencies in the inspection system, which he recognized., The
answer to ",(a)" is "No", ‘In feiling to inform his superiors of the defici-
encies he did not act as a reasonably prudent man, "No" alco answers "5%,
The legal evidence is of such a nature and such a quantity as to compel the
finding of ‘guilty on Specification 2 (CH 211829, Parnell, 10 BR 173), and
hence the attion of the trial court may not properly be set aside as ageinst
the weight of the evidence,

I concur with the majority as to paregraph "é" of their opinion,
No errors commnitted at the trial are of such a nature as to affect my conclu-
sion upon the propriety of sustaining the findings of the court on Specifi-~
cation 2 against Bruckmann, ‘

Conclus;ong

.

The evidence shows that there were inspection malpractices at the
Lockland plant of Wright Aeronautical Corporation, By reason of the fact
that Greulich ‘and Ryan were not located at the plant, each is properly ab-
solved of neglecting any duty to supervise its inspection system, Bruckmann -
is likewise absolved of neglecting to supervise by reason of the peculier
nature of Alr Corps methods of conducting the system as related to the duties
of the Resident Representative, Hence, all three accused were improperly
convicted under Specification 1. '

Ryan 8 duty to inform his superiors of inspection deficiencies known
to him 1s deemed satisfied by his meeting with Greulich, Chief of Inspection,
at Detroit, which obviated informing his direct superior, Colonel Drake, and
this entitled bim to an acquittal under Specification 2, Greulich, as the
overall head of the system, may be deemed not culpably negligent in failing to
have notified any superior above him, and entitled to acquittal under Speci-
fication 2, (as a matter of common sense and justice rather than pure legal
logic)e Bruckmann being under military duty to inform his superiors of im-
proper inspectlion practices and faulty inspection at the Locklard plant,
where he was Resident Representative, and there being such.deficiencies |
known to him of which he failed to inform his superiors, his conviction under

- Specification 2 1s sustained.

Ryan and Greulich each knew of improper inspection practices.and
of faulty inspection at the Lockland plant, and were each in a position of
authority to take, or cause to be teken, corrective action, Each failed and
each 1s properly convicted under Specification 3, By reason of the fact that
the duty of taking, or causing to be taken, corrective action has been found to
. have rested in Greulich and Ryen, and because taking corrective action may be
deemed a part of supervising, and because ceausing it to be taken may be deemed
to include informing superiors, and his conviction under Specification 2 being
sustained, Bruckmann is deemed entitled to be acquitted of Specification 3,
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5. In my opinion the court was legally constituted and head jurisdic-
tion of the persons and subject matter, Except as noted, no errors in-
juriously affecting the substantial rights of accused were committed,

The record of trial is legelly sufficient to support the findings of
guilty of Charge I and Specificetion 3 thereof as to Greulich and of the
Charge and Specification 3 thereof as to Ryan, and of the Charge and
Specification 2 thereof as to Bruckmann; legally insufficient to support
the findings of guilty of Specifications 1 and 2 of Charge I as to Greulich
and of Specifications 1 and 2 of the Cherge as to Ryan, and of Specifica~
tions 1 and 3 of the Charge as to Bruckmann, As to each accused, it is

my opinion that the record is legally sufficient to support the sentence.
Dismissal is authorized for violation of Article of War 96,

c%fi]é:f‘f:) -(:RN“ka , Judge Advocate
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SPJIGQ - CM 257632 1lst Ind

FEB 26 1%45

Hq ASF, JAGQO, Washington 25, D
TO: The Secretary of War

1. Herewith transmitted for the action of the President are
the record of trial, the opinion of the Board of Review, and the
separate opinion of one member of the Board of Review, dissenting
in part, in the case of Lieutenant Coloriel Frank C, Greulich
(0218733), Air Corps; Major Walter A. Ryan (0267858), Air Corps;
and ‘ajor William Bruckmann. (0190118), Air Corps.

2. I concur in the opinion of the Board of Review that the
recard of trial 1s legally sufficient to support the findings of
guilty of Charge I'and of Specification 3 thereof (failure to take
corrective action despite notice of improper inspection practices)
as to Iieutenant Colonel Greulich and as to Major Ryan; legally.
insuffiecient to support the findings of guilty of Specifications
1 and 2 of Charge I (failure properly to supervise inspection and
failure to inform superiors of inspection malpractices) as to
Lieutenant Colonel Greulich and as to Major Ryan; legally inguffi-
cient to support the findings of guilty of the Charge and Specifi-
fications 1, 2 and 3 thereof as to Major Bruckmann; lezally sufficient
to support the sentence as to Iieutenant Colonel Greulich and Major
Ryan and to warrant confirmation thereof; and legally insufficient
to support the sentence as to ilajor Bmckma.nn Cansidering the cir-
cumstances of the case and the previous record of Iieutenant Colonel
Greulich and Major Ryan, together with the fact that each had a
stupendous task, which, upon the whole, he performed in creditable
fashion, I recommend that as to Lieutanant Colonel Greulich and
Major Ryan the sentences te confirmed tut commted to a reprimnd
and that the sentences as thus modified be carried into executicn,
As to Mjor Bruckmann, I recommend that the fmdmgs and sentence
be disapproved.

3. Comsideration has been given to the following letters, all
of which accompany the record of trialy Martin V., Coffey, National
Vice-Commander, The American ILegion, 3 iy 1944; Mrs. Alice Purcell
Bruckmann -(wife of Major Bruckmann), 29 June 1944; V. J. Steele,
Owansboro, Kentucky, 24 !y 1944, forwarded by Hon. Albert B,
Chandler, Y. S. Senate, 9 June 1944; Jochn H. Pugh, Commander, ¥, i,
Galbraith, Jr. Post No. 515, The American legion, 5 August 19443
Mr. Victor Heintz of Cincimmati, Ohio, 5 Auzust 1944.
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L. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation
hereinabove mde, should such action meet with approval.

.’ %—«d-‘k{,\--\ Q ";—«}’. B SN o

8 Incls MYRON C, CRAMER
1 - Record of trial . Major General
2 - Dft 1tr for sig S/W The Judge Advocate General

3 - Form of action

4 - Ltr fr Martin V, Coffey

5 = Ltr fr Mrs. Alice Purcell
Bruckmann

6 - Ltr fr V. J. Steele, for-
warded by Hon. Albert B,
Chandler

7 = Ltr fr John H. Pugh

8 - Ltr fr Victor Heintz

(Findings and sentence as to Major Rruckmann disapproved.
Findings of guilty of Specifications 1 and 2 of Charge I.
as to Lt. Col, Greulich and Major Ryan disapproved.
Sentences of Lt. Col. Greulich and Major Ryan confirmed
ut commuted to reprimand. G.C.M.0. 144, 13 Apr 1945)
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ULNITED STATES

Major HOWARD E. COX
(0-308933), Air Corps.

1.

Fe

WAR DEPARTIENT
Army Service Forces
In the Office of The Judge Advocate General (179)
viashington, D.C.

13 SEP 1844

ARMY AIR PORCES MATERIEL COMFAID

Trial by G.C.M., convened at ¥iright
Field, Dayton, Ohio, 10,11,12 and
13 April 1944. Dismissal, total
forfeitures, 31,000 fine, and con-
finement not exceeding 3 months
until fine paid.

Wt CsP e ! S e S s

OPINION of the BOAKD OF REVIEW
LYON, MOYSE and SONENFIELD, Judge Advocates.

The record of trial in the case of the officer'named above has been

examined by the Board of Review and the Board submits this, its opinion, %o
The Judge Advocate General.

2.

The accused was tried upon the following Charges and Specificationsi

CHARGE I: Violation of the 94th Article of Var. (Finding of

not guilty.)

Specifications 1-14: (Finding of not guilty).

* CHARGE II: Violation of the 96th Article of War.

Specification 1 In that llajor Howard E. Cox, Air Corps, being

continuously, during the period from on or about 1 April 1943
to on or about 1 November 1943, Chief, District Contract
Section, Eastern Procurement Distriet, AAF Materiel Command,
District Contracting and Purchasing Officer for such District,
and Purchasing and Contracting Officer for the AAF Materiel
Command at Colonial Airlines, Ine., and being in such capacities
charged, among othsr things, with the duties of general super=-
vision of Contract W 535 ac=35706 between the United Statoes
and Colonial Airlines, Inc., and contractual matters in ocon-
nection therewith, the approval of vouchers submitted there-
under, the certification and verification of said contractor?s
expenditures for reimbursement under said contract, the transe
mission of said vouchers to Finance Officer at Wright Field,
Dayton, Ohio for payment, and the supervision of the work
performed in connection with said matters by other personnel
in said Section and under his supervision, did wrongfully and
grossly neglect and fail to perform his duties as aforesaid,

’
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by failing and neglecting to exercise proper supervision
over said contract and contractual matters in connection
therewith, failing and neglecting to take proper action %o
prevent the presentation, approval end payment of false and
improper claims of said contractor, and failing and neglect-
ing to prevent certification and verification of improper
expenditures of contractor appearing on said claims, whereby
he did permit the presentation for approval,) the approval,
and the payment of the claims hereinafter mentioned against
the United States presented by said Colonial Airlines, Inc.,
which c¢laims were in fact false, in that each of such ¢laims,
among other things, covered charges for services and supplies
alleged to have been rendered and furnished to the United
States under the contract aforesaid in connection with an
airplane (described in the pertinent vouchers as "Army
Luscombe” or "Training Plans" or "Army Aircraft™ No. 28433),.
but which were in fact furnished and supplied.by said Colonial
Airlines, Inc., to and for the individual use aend bensfit of
sald Major Howard E. Cox in connection with Luscombe Airplane
No. NC 28433, the property of said Major Howard E., Cox, with
the result that such false claims were presented, approved
and paid on beshalf of the United States, and public monies
of the United States were devoted to payment of the private
obligations of said lMajor Howard E, Cox; the vouchers con- , .
taining such claims, the gross amount of each and the portions
thereof representing charges for supplies and services furnished
- for the private use and benefit of said Major Haward E., Cox
as aforesaid being as follows, to wit:

v

Colonial Airlines, Ino. Gross Amount Charges for

. Audit Voucher No, of Voucher ‘Alrplane No, 28433
192 $4,580,06 - $42.42
199 ! 4,806.92 33.76
208 4,278.37 350.17
210 v 6,126.06 1.57
218 ' 4,046.56 10.98
230 3,995.51 3.80

T 243 4,021.55 - 14,99
241 8,044.50 13.63
248 3,988.28 25.55
2861 7,326.82 9.60
266 4,702.77 8.30
275 5,489,232 , 2,27
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Specification 2: (Finding of not guilty).

He filed a plea in bar of trial, which was overruled, and then filed a
second interloocutory plea in the nature of a motion to elect combined with
a plea of multiplicity and inoconsistency, which was likewise overruled.

He pleaded not guilty to all Charges and Specifications, and was found

not guilty of Charge I and all of its Specifications and of Specifiocation
2 of Charge II, and guilty of Specification 1 of Charge II and of Charge
II. No evidence of previous conviction was introduced. He was sentenced
to be dismissed the service, to forfeit all pay and allowances due or +o
become due, to payto the United States a fine of one thousand dollars
(¥1,000), and to be confined at hard labor until said fine is so paid,
but for not more than three (3) months. The reviewing authority epproved
the sentence and forwarded the record of trial for action under Article of
War 48,

3. The sole offense to be considered by the Board of Review is that
of wrongful and gross negligence and failure in the performance of his duties
by accused, as set forth in Specification 1 of Charge II. Consequently
there 18 no occasion for the Board to deal with the substantial amount of
testimony adduced at the trial, pertinent only to Charge I and its Specifica-
tions and Specification 2 of Charge II, the inclusion of which in this
opinion would merely becloud the real issue.

A brief resume of undisputed facts, gleaned from the testimony of
witnesses for the prosecution and the defense, will serve as an informative
-and clarifying background for the consideration of the acts of omission -
and cormission which are the basis of the charge.

On 9 September 1542 accused, then a captain, was appointed Chief of
the Contract Section of the Eastern Procurement District, Army Air Forces
lateriel Command, and was dssignated as District Contracting and Purchasing
Officer (Pros. Ex. 3). Om 7 October 1942 he was also named Purchasing and
Contracting Officer of the Army Air Forces at a number of plants, including
Colonial Airlines, Incorporated (hereinafter referred to as "Colonial" for
convenience), La Guardia Field, New York (Pros. Ex. 4). The negotiation
of contracts for the Flying Training Command with colleges and universities
was made a part of his duties in the spring of 1943 (R. 305,306). By an
order dated 23 Ootober 1943, at which time acoused was overseas, accused
was relieved from assignment to the Eastern Procurement District and as-
signed to the Army Air Forces Materiel Command at Wright Field (R. 328,
Pros. Ex. 5). On 29 October 1943 Lieutenant Colonel Neal D. Mooers was
designated as Distriot Contract Officer, vice accused (Pros. Ex. 6), and
on 10 November 1943 the order naming sccused as contraoting and purchasing
officer at various plants, including Colonial, was revoked (Pros. Ex. 7).
Accused, who returned from overseas on 31 October (R. 323), remained at
the office of the Zastern Procurement District until 11 or 12 November
1943, On the latter date he was formally relieved from assignment and
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duties in the Eastern Procurement District (Pros. Ex. 8) and proceeded
to his new duties at Wright Field (R. 326,327; Pros. Ex. 8).

During the period in which accused served as District Contracting
and Purchasing Officer the volume of procurement increased oconsiderably,
jumping from about 2,000,000 to about §$200,000,000 per month. In MNay
1943 the volume amounted to approximately §13,000,000. The office
suffered the loss of some of its experienced officers, but the office
force, both military and civilien, was greatly augmented. According to
accused, during the summer and fall of 1943 his office "was getting more
and more work and less and less lawyers and capable officers™ (R. 304,
305). Accused was frequently out of his office on official business, and
was working very hard and keeping late hours. As the volume increased,
detail work, such as examining and signing vouchers, was passed on to
other officers, but accused retained and was responsible for general
supervision over their work (R. 31, 329-331).

Important duties are assigned to and serious responsibilities placed -
upon an Air Corps District Contracting and Purchasing Officer under orders
issued by the Air Corps Materiel Command (Pros. Ex. 11) and its predecessor,
Air Corps liateriel Division (Pros. Ex., 10). Basically this officer is
responsible to the District Supervisor for the proper performance of such
contracting functions es are required of the District Supervisor's Office
by directions of higher authority and such additional duties as the District
Supervisor may specify (Pros. Ex. 10). It is specifically his duty to
exercise general supervision of all contracts and contractual mgtters,
General Orders No. 4, Addendum 5, Revision No. 1, 20 August 1943 (Pros.

Ex., 11) more oclearly defines some of his duties as followss

"» % % The District Contracting Officer will be the Chief of

the Distrioct Contract Section; will supervise directly the ac-
tivities and personnel of such section; will be responsible to

the Distriet Supervisor for the proper performance of the funce
tions and dutises of such section; * * * will instruct, supervise,
aid and assist the other contracting officers in the District,
referred to in paragraph 4 hereof /additional commissioned officers:
assigned to the district for various duties, including those as=-
signed to contractors! plan§i7, in the performance of the functions
and duties assigned and delegated to them; * » =%,

A contracting and purchasing officer, assigned to a particular plant
in connection with a Cost-Flus-A-Fixed«Fee-Contract, is specifically charged
with verifying the contractor's expenditures for which reimbursement is
claimed, with executing the certificates of approval on the wouchers sube~
mitted by the c¢ontractor, after audit by the Air Corps resident auditor,
and with transmitting approved vouchers to the proper finance officer for
payment (Pros. Exs. 10 and 11). ‘hile specific companies were not allotted
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to the additional officers assigned to the office and placed under accused's
supervision to take care of the inocreased work, these officers divided up
the work more or less among themselves. In this group of officers were
Captain Donald I. Melhado, and First Lieutenants Hebdon Harris and Thomas

P. Cook (R. 31,116,152,292,293),

Among the Government contracts directly under acoused's supervisicn
was a Cost-Flus-A-Fixed=Fee-Contract with Colonial, executed under date
of 1 February 1943 on the standard form approved by the Under Secretary
of War, 24 December 1942 (Pros. Ex., 1). The type of work to be performed
is expressed in broad terms. In effect the contract provides that when-
ever directed by service orders issued by the contracting officer in ac=-
cordance with the contraot, the contractor will perform any services
capable of being performed by it. Without limiting the scope of this all-
inclusive provision, the contractor's obligation includes the performance
of services "in the operation, operational maintenance and servicing"™ and
"the maintenance and overhaul of airplanes, engines, parts, accessories,
instruments and all other equipment used in connection with airplanes"
(Pros. Ex. 1), The contract contemplates that the service orders shall
be broad in their scope (Art. 1, pars. (b) and (c)) and that the contrac-
tor shall be "deemed authorized by such Service Orders to do any and all
things incident to, and necessary and appropriate for the preparation for,
such services"., These service orders are issued as called for by the
various agencies which wish to use the contract for the purpose of obtain-
ing service from the airline (R. 272). Four service orders were issued to
Colonial, two pertaining to "Training of Military Persomnel", and two per-
taining to "Furnishing Ferrying Crews and Mainbenance and Modification
Work on Air Transport Commend Operated Aircraft" (Pros. Ex. 1). As cone
templated by the contract these orders were issued by the contracting
officer at Wright Field. .

During the entire period in which accused served as contracting offi-
cer, he was the owner of a Luscombe.Airplane, NC 28433 (Stipulation, Ex.
2). The letters "NC" are used only in connection with civilian planes
(R. 265,266). On or about 2 May 1943 this plane was hangared for accused
by Colonial at La Guardia Field, and thereafter that contractor repaired,
inspected and performed other services on the plane and furnished it with
gasoline and oil (R. 83,1693 Pros. Ex. 52). Charges for the cost of
these services and supplies, totaling §204,06, made up of 13 items, vary-
ing from $1.57 to $42.42, applicable to accused's plane, were billed to
the Government between June and November 1943 on thirteen reimbursement
vouchers for larger amounts totaling 64,894.69, as described in Speci-
fication 1 of Charge II (Pros. Exs. 12 to 24). On only one of the
vouchers do the letters "NC" appear in connection with the number of the
plane (Pros. Ex. 15), which is variously described in the vouchers.

These vouchers were first submitted by Colonial to the Army Air Forces
resident auditor, Mr. Walter Wenk, and approved by him except in two in-
stances in which the approval was by the acting resident auditor. '
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Initial responsibility for their correctmess rested upon that officlal
(R. 32,49,60). They were then submitted to and approved by contracting
officers in accused's office,while these officers were under accused's
' supervision, exocept probably the last, which was transmitted on 4
November 1943, after accused's successor had been named (R. 3263 Pros.
Exs. 6,24). As thus epproved they were trsnsmitted between 26 June
1943 and 4 November 1943 to the Finance Officer at Wright Field and
paid by that officer (Stipulation, Pros. Ex. 9). Two were approved by
First Lieutenant Hebdon Harris, three by First Liesutenant Thomas P.
Cook, and eight by Captain Donald I. Melhado, four while he was a first
lieutenant. While on the date of the transmittal of the last voucher
asccused had been sucoceeded as District Contract Officer by Lieutenant
Colonel kivoers, accused was still at his office in the Eastern Procure-
ment District Headquarters. Colonial did not submit a bill for these
services and supplies to accused until after accused had been apprised
of the investigation undertaken by the military euthorities, end accused
did not pay Colonial until after such bill had been rendered (R. 396). -
Accused's financial position at all times wes such that he was able to
pay the charges (R. 314,315). '

While there are vitel differences between the prosecution and the
defense as to the instructions and information given to Colonial by
accused concerning his airplane and its care, there appears to be no
‘real dispute as to the events leading up to its being hangared with
that company. During the spring of 1943 accused discussed in a personal
way with Lieutenant Colonel Norman D. Frank, of the Eastern Procurement
Distriect, the desirability of moving the plane nearer to New York from
its then location at New Hackensack. That officer took the matter up
with his brother to explore the possibility of having the plane hengared
in Newark, but because of lack of facilities for rfurnishing gas and
service at that point, he and accused concluded that better service could
be obtained at La Guardia Field (R. 230-231,306). Accused then discussed
with Colonel Hutchins, Supervisor of the Fastern Procurement District,
and accused's direct superior, the propriety of purchasing gasoline and
0il from Colonial, but the matter of hangaring and service by one of the
Government's contractors was not brought up. Colonel Hutchins knew that
acoused's plane was hangared at La Guardia Field but did not know who
was hangaring it for acoused. Colonel Hutchins saew nothing objectionable
in accused's purchasing oil and gasoline from & Government contractor (R.31).

Mr. Alfred M. Hudson, Supervisor of Service for Colonial's ¥ilitary
Transport Division, in the course of a conversation with the accused, sug-
gosted that accused bring the ship to the oompany's hangar at La Guardia
Field. Accused did not adopt this suggestionat first because of the
possible consequences, best described in the words of ir., Hudson (R. 167)1

"Well, the Major said that that was what he would like to
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do, but he didn't want to do it at that time because he was going

to lease the airplane to the Army and that if he kept the airplane
at any contractor's or under the roof of any contractor that there
was liable to be considerable trouble about it and he would rather
not do-it." :

Subsejuently accused changed his mind and brought the plane to
Colonial's hangar sometime in the early part of May 1943 (R. 168,316).
Authorization for the use by accused of his private plane in the Eastern
Defense Area was obtained on a reguest by Colonel Butchins,submitted 19
June 1943 (R. 29, Def. Ex. A).

The resumes af the testimony of the witnssses for the prosecution
and defense, which follow, emphasize the irreconcilable conflict which
exists between the parties on almost every other important aspect.

For the prosecution.

Mr, Branch T. Dykes, Vice President of Colonial, was in charge of
operations for the company at La Guardia Field (R. 80). On or about 26
- April 1943, accused informed Mr. Dykes that accused's airplane had been:
placed in storage in the company's hangar at the Albvany Airport, Albany,
New York, that accused had leased or was going to lease it to the Army
for the duration of the war, and that it was to be serviced and maintajned
in the same manner that any other Army plane that was assigned to the company
would be handled (R. 82), Thereupon on 26 April 1943 witness forwarded '
the following letter to the company's foreman at Albany, and a copy to !
Colonial's treasurer, lr. Odenwalder, its Superintendent of Maintenance,
and its General Foreman at New York:

"Hajor Howard Cox today advised us that the Luscomb air-
plane he owns which is now in storage at your station, has been
loased to the U. S. Army for the duration of the war. The Army
has assigned this airplane to Major Cox for his use, therefore,
he has directed us €o maintain and service the airplane in the
-sams ma%ner as any other Army eirplane would be handled." (Pros.
Ex., 27,

Mr. Dykes was of the opinion that in this letter he fairly well quoted
scoused's statement tohim, and that when accused gave him the instructions
accused intended that this plans should be treated with regard to charges,
as well as maintenance and service, Just like any Army airplane. Witness
.could not recall that accused made any specifioc statement as to how the
charges were to be made (R. 92), but acoused at no time gave witness any
instructions contrary to those already quoted or stated to him that no
.charges on the plane were to be made against the Government (R. 83).
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Insofar as witness was concerned there was no confusion about the plane
(R. 95,96). On 6 May 1943 witness sent an inter-office memorandum to
Mr. Oderwalder (Pros. Ex. 28) advising that official of the presence

of three aircraft in the company's Le Guardia Field Hangar, including
"Luscomb NC 28433-airplane assigned to Major Cox arrived 5-2-43 at
6150 P,}. Pre-Flight & Daily Inspection®. 4 copy of this communication
was sent to Mr. S. Janas, President of the company (R. 83).

r. walter W. Vlenk was the Resident Auditor for the Army Air Forces
at Colonial in New York from iay through November 1943 (R. 32). It was
his duty to approve the costs incurred in the performance ef the contracts.
Subordinates audited the costs and submitted the reimbursement vouchers
to witness, who, after examination and spproval, forwarded them to the
contracting officer, at that times the accused, After processing by the
contracting officer, they were forwarded by that officer to the Finance
Officer for payment (R. 32,33,49). Accused showed witness his plane at
Héngar No. 8 at La Guardia Field, ocoupied by Colonial, and stated to

“him that he had leased the plane to the Govermnment for $1.00 (R, 33.35).
This was prior to the approval of any vouchers by witness for the plane
(R. 33) VWitness got no flight reports on actcused's plane, although he
did on all others but felt no misgivings about processing items affeoting
the Luscombe without such reports (R. 51=53).  iiitness was never notified
by the Materiel Command that acoused's plane was to. be maintained and
serviced at the cost of the Governmeant, nor were these costs specifically
covered in any service order. He relied upon accused's statement that
he had leased the plane to the Government, a memorandum that he received
from Colonial's office, .and his interpretation of the scope of the service
orders issued by the contracting officer in connsction with the contraoct
(’. 64,68,70,77,78). * The memorandum referred to by witness is one from
k¥r. Odemwalder, Tressurer, dated 12 lay 1943, addressed to ir. lyers,

~ lre Readyoff and Resident Auditor (Pros. Ex. 26), in which that official

notified the parties addressed of the receipt by Colonial at la Guardia

Field of four planes, includlng "Tuscomb No. NC-28433, received on Jay

4, 1943, at 6150 P.IL",

Witness admitted that if the plane had not bheen leased to the Governe
ment, it was erroneous for Colonial to put the charges on its bills and
for him to approve the bills (R. 64).

“ Mr. E. P. Odenwalder was Treasurer of Colonial throughout 1943 until
the latter part of July, with offices in the International Building, Radio
City, New York (R. 109,110). 4 part of his duties was to "make claims or
institute claims for reimbursement under the cost=plus-fixed-feeecontract™.
The preparation of vouchers came under his supervision, and while he
signed some, most of them were signed by his assistant, Mr. A. S. Myers,
who orlelnated the vouchsrs, but for'whose work witness was responsible
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(R. 110). vViitness saw the letter from llr. Dykes dated 6 April 1943
(Pros. Exs. 27 and 29) when it was received in his office. He also
recalled receiving the notification by lr. Dykes on 6 May 1943 of

the presence of the Luscombe at the company's hangar at La Guardia
Field (Pros. Ex. 28), and transmitting this information to lir. Myers,
Mr. Readyoff and the resident auditor on May 12, 1943 (R. 111,112;
Pros. Ex. 26). The resident auditor had nothing to do with the private
business of Colonial (R. 113). Witness' work required him to be away
from the office quite a bit of the time, and while his resignation
from the company was dated in September 1943 and he continued in the
service of the company until that time, he actually left the quarters
where his office was located in the latter part of July (R. 113).
Witness did not receive a letter from Ir. Janas, President of Colonial,
dated 15 July 1943 (Def. Ex. "E") and did not see it until the Army
Intelligence officers showed it to him in January or February 1944
~(R. 114). Witness had s hazy recollection of a telephone conversation
with acoused concerning handling of expenses in connection with his
plane, at which time he thought accused's answer was that "he was en-
deavoring or attempting to work it out™. iitness was not interested
in an immediate reply because he thought it was a routine matter that
acoused, being a contracting officer, would take care of in time (R.111).

Miss Ruth G. LaBar had been employed in the Contract Section,
Eastern rrocurement District, liateriel Command, coustantly since 28
October 1942, ihile she had done some stenographic work, her prin--
cipal work was processing vouchers on-airline contracts administered
by the office. She, as well as Captain ilelhado and Lieutenents Cook
and Harris, contracting officers, were under the supervision of ac-
cused. Form letters, transmitting to the Finance Officer at Wright
Field for payment the thirteen vouchers described in Specification 1
of Charge II, were prepared by her and signed by one of the contract-
ing officers for accused. Each of the thirteen vouchers contained a
charge against accused's plane (R. 115,116,117,120). Wwitness showed
a majority of these vouchers to accused, who merely expressed his
thanks and made no further comment (R. 121,131). In presenting them
to accused, witness would say, "For your Luscombe™ or "Charges on
your plane” (R. 122). In connection with the preparation of a letter
to Colonial, not connscted with the specification under consideration,
accused asked witness whether the letters "NC" had appeared upon "any
of the charges to the vouchers™. Upon her reply that she was not sure
whether or not they had appeared but that she thought that she had seen
them on the charges, he remarked, "It hadn't been caught up with yet"
(R. 124). Originally accused signed all vouchers himself, but as far
as witness could recall,after 1 April 1943, most of the vouchers were
signed by the other contracting officers who were under his supervision
(R. 124,125,126). Accused had previously asked witness to show him
all Colonial Airlime vouchers which contained any charges for his
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airplane and it was pursuant to these instructions that witness showed
accused such vouchers that came in when he was there (R. 126,127).
While witness could not recall any specific dates on which accused was
absent, she knew that he went away frequently (R. 131). Accused's
secretary was Miss O'Reilly, but witness wrote letters from times to
time for accused (R. 128-129). To get to his office, accused had to
pass through the office in which witness' desk was located, and witness
may have shown eccused one or two of the vouchers as he passed throu
the room, but the majority were shown to him in his office (R. 131).

First Lieutenant Hebdon Harris was placed in the airlines unit of
the Contract Section, of which accused was the head, the first part of
April 1943, as a coniracting officer for contracts in general under the
overall airlines setup (R. 152). No specific plant was assigned to him.
He was authorized by accused to sign vouchers, inoluding those in cone
nection with the Colonial contract, after checking them (R. 152),
Witness knew that accused owned a Luscombe airplans which, as he recalled
it, accused told him he intended to lease to the Govermment (R. 152,153).
In June 1943, a voucher (Pros. Ex. 12) came in from Colonial on which was
a charge in comnection with the Luscombe (R. 153). XRemembering what ac=-
cused had said, not knowing the status of the lease, and wanting to be
certain that he was authorized to sign the vouoher (R. 153), witness
took the voucher into accused's office, .t which time the following canversa-
tion took place (R. 154): ..

- "I said, 'Major Cox, is this okay for me to sign? It is

a charge appearing on a Colonial Airline Voucher involving

your Arry Luscombe'., He saild, 'It is okay fur you to sign it.

I am glad you brought it to my attention and I want you to

bring all future charges of a similar nature to my attentiont".

Witness signed the voucher and later, when another one came in with
charges against the Luscombe, he took it "into him also". The conversation
on that occasion was as follows (R. 154)1

"I seid, 'Major Cox, this is another voucher containing a
charge against your Luscombe airplane under the Colonial Airlines
contract, is it okay for me to sign it'. He said, 'Yes, it is,?
and, in this particular case he mentioned it was for checking
equipment.” :

Accused did not enlarge upon what he meant by "checking equipment™,
but, according to witness,' "when he told me it was okay to sign I re=-
turned to my desk and signed it" (R. 154). On Sunday morning, 16 January
1944, accused telephoned to witness at his residence in New York end
after casual greetings, an inquiry as to whether witness was a Captain
yet, and the remark that he had recommended witness for a ceptaincy,
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accused asked witness to furnish him a certificate to the effect that
it had never been accused's intenticn to charge to Colonial Airlines
contract any item for the maintenance or servicing performed upon his
(accused's) Luscombe, and that accused had esked Colonial Airlines

"to accwrulate those charges and to bill him thereafter™. Viitness
expresgsed doubt to accused that he could give the certificate, adding,
"I thought I called to your attention specificelly a charge involving
your Luscombe eirplane, submitted in a Colonial Airline voucher under
its overall airline contract and you told me it was okay to sign it"
(Re 155,156). Later that day accused agein telephoned witness and ad-
vised him that unless witness could give him the type of certificate
he desired, not to send any (R. 156). ilitness never saw any written
papers transferring the airplame to the Government, but believed that
he was justified in approving the vouchers upon accused's assurance
that it was "okay" to do.so (R. 161). ‘

Mr. Rotert A. Winter served as a statistician under accused when
the latter was chief of the Contract Section. About €07 of his work
was on airlines (R. 98,99). Viltness knew that accused owned a Luscombe
airplane and believed that he saw some vouchers come from Colonial
Airlines with charges for an "Army Luscombe No. so and so" (R. 99).

He believed that these charges were discussed in his presence on one
occasion when Lieutenant Harris was there and possibly another time.

He did not recall definitely whether lfiss La Bar was present, but to

the best of his memory the vouchers were twice discussed (R. 100).
Likewise, to the best of witness' meniory somotime in June 15435 accused -
stated in the presence of Lisutenant Harris that the airplane was leased
to the Army and was to be treated the same as a Stinson, which had
previously been assigned to the EFastern Procurement Distriet (R. 1C1).
Lccused telephoned to witness at his residence in March 1944, at which
time accused said = v .

"# * » that he was positive he had never seen the voucher
and that he would like me to try hard and remember that the
voucher wasn't there and he stated that he might have given
me the gensral impression that the charges were to have gons
through but he was referrirg to the Stinson aircraft in con-
nection with the Luscombe; he merely meant that the Luscombe
was available for general use in the Eastern Procurement
District as the Stinson, and did not mean to suggest in any
way that the charges were allowable" (R. 106).

According to witness, ir the summer and fall of 1943 the volume
of work in the Eastern Procurement District was very large. Accused
was handling e great deal of work, his telephone was ringing rather
constantly and usually one or two people at least were waitirg while
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some one else was talking to him, the overall constituting a "pretty hectic
set-up" (R. 107<108). The college program was thrown in in April, procure-
ment by the District began to expaad, one of accused's mainstays was trans-
- ferred, most of the officers there were new officers, without experience,
end there was ‘a lot of turmoil end new work. It was within the "realm of
possibility™ that because of the volume of work and the telephone ringing
accused did not understand all the facts in connection with the conversa=
tion which witness heard Lieutenant Harris and ¥iss La Bar have with
acoused (R. 108). :

~For the defense.

Lr. Alfred M. Hudson, Superintendent of the Colonial Airlines,
Military Transport Division, first met accused in October or November,
1942, and felt that it was he who "so0ld" accused on the idea of hangar-
ing his plane with Colonial (R. 187). Acoused had advised him of his
pending negotiations for a lease of the plane to the Government, and
when accused brought the plane down in liny accused stated that the lease
hed not yet gone through (R. 158). Accused specifically instructed wite-
ness to keep the charges "azainst the ship" separate and stated that he

~would "settle up for eny charges™. Accused dontemplated a lease for a
dollar . "if they would assign it to him to use in his services". Inthe
middle of the surmer accused told witness that he had not gotten a bill.
Upon inquiry by witness from ¥r. Lyers, witness ascertained that these
charges were less than a hundred dollars. Witness imparted this informa=-
tion to accused, explaining that lr. Myers, who was exceedingly busy,
would get to it as soon as possible. 4bout 30 or 60 days later accused
again asked witness about the bill. iWitness promised but neglected to
procure the bill and "then the Major was out of town" (R. 169). Om
19 August 1943, after accused's first request, witness wrote accused as.
follows (Defﬂ Ex. "F"):

. "I have checked the work done to date on your Luscomb
and from what I em able to learn the charges thru the present
date have amounted to approximately £100.00.
"I am told, at this time, that it will take a great bit
of time to check off these charges and I am suggesting we wait
“wntll you know definitely whether or not the arny is going to
pvrchase this plane.
of a copy
This exhibit was a photostatic copy/of the letter, procured by Mr,.
Hudson from his files after accused had telephoned him about "his troubles™
(R. 179). About 30 or 60 days after this letter there was another request
by accused for his bill, but witness failed to comply with the request.

-12 -
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Witness believed that there was a further coxnversation about ths bill when
accused was going overseas, at which tims witness suggested, "Let's take
care of this when you get back" (R. 171)., The next conversatior about

the billwas at Dayton around 10 December 1943, Titness "laughed his

way out" end did not hear from accused again until the end of December or
the early part of January when accused engrily phoned witness that his
(witness') neglect in not sending the bill had placed him in an embarrassing
position (R. 173). After one of witness' conversations with accused, wit= .
ness had reported to lir. Janas, President of Colonial, that accused "wes
very much concerned about. the charges and wants to be billed separately™.
Mr. Janas stated that he would tuke care of it (R. 173). Ir. Janas did
not do anything with respect to it until he returned Irom Florida in the
middle of January 1944 (R. 174). Witasss did not mention anything about
this conversation with Lr. Janas to the investigating officer, and when
asked by that officer whether he had given any instructions to any one
about the charges =against the plane answered "no., YViitness reconciled

his statements on the grounds that he could not "tell the President of

the company what to do". His conversation with lr. Janas, he believed,
was in the late spring or early summer (R. 191). It was the opinion of
. the witness that if the Government took over the plane on a lease, it
should bear the.costs, and in accordance with this view, probably before
August 19, stated to accuseds

"% * x "tMajor, if this lease for one dollar a year
goes through, how are these charges going to be handled?'
And he told me that that was something that would have to
be determined at the time that the lease went through, and
I stated that-I didn't see any reason why they shouldn't
pay for it" (R. 184).

Accused's answerhwas that he could not do that, but witness had that idea
in mind when he wrote to accused on 19 August (R. 185).

Mre Sirmund Janas, President of Colonial, had met accused only once
and then only casually (R. 192). After a conversation with ir. Hudson,
Superintendent of Colonialts lilitary Transport Division, he wrote the
following inter-office communication to Mour comptroller", who was Mr.
Odemwalder, under date of 15 July 1943 (Def. Ex. "E", R. 193):

"Captain Howard E. Cox of the Contracting Office of the
Army Air Forces owns & Lescomb airplane which is at present .
stored in our hangar.

"From time to time certain work will have to be done on
this eirplane in order to keep it in flying condition,

"Captain Cox has asked lir. Hudson, who is in charge of
our contract work, to be very careful and see that none of
the charges for work on the Lescomb are to become charges
against our army contract.
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is i3 very esszndial and I wand you to zivs it your personal
n as the Captain is deegly coacersed that there will be no

Tals memorandum was dictated to witness' s

e 1
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5 srl inthony.
Witness never saw s copy of ix. Dylre's scumamications of 26 apri

oril (Pros.
Ex. 27) end 6 iay 1943 (Pros, Bx. 28). .itness recnlled hoving told two
persons that the charges cn the Luscombe plane were not to go on the
Covernment coatrast, lr. Odemvalder and ir. wenk, - "the Goverument iuditor”,
and reeallcd having told iir, 2denwalder that he would send him a communi-
cation "in connection with “he Cox plane" (R. 196). Ir. (denwalder was
asked to leave the company because of drinkin_ 5c0 much end not doing
his work (R. 154).

Jr. Carl L. Anthony, Secretary to lr. Janas, testified that he "would
say" thst ne typcd the memorandum to Lr. Odenwalder (Def. 2x., "E") on July
15, 1943, and that there was a copy of the communicatica "in the Ifolder
or file on 7. Cdenwalder", kept in witness' office (R. 212,213).

1iss Cenevieve Wiojono was secretary to the treasurer of Colonial, Ir.

Cdenwalder, in the summer of 1943, The first time she recalled seeing the
menorandun to Mr. Odemvalder from ilr. Jaras [Def. Ex. "E") was when Mr.
Readyoff, her sresent "boss", asked her whether "we had such a letter in
the £ils". iitness checked through the files and found it for him. iiit-
ness normally stamped the mail as it ercived and did the filing for the
“oifice (R. 216-217). In the month of July, 1943, Iir. Odeawsldler was not
in the oifice vory much, being out in the field and being occupied with
various other business plans. itness did zob remember haviay stamped the
Janas letter or of heving filed it or of having seen. it prior Ly her search
w5 TT. Readyoff's request (R. 222). It was her duty to place on Mr. Oden~
waider's (ask any communication sddressed to him end not to file it until
it had been placed in the proper haskzd, but it was sossible for the Jenas
womorandum to have been filed before Mr. Odomwalder had placed it in the
file basket (R. 224,225). :

lr. Robert Ww. Readyoff, who had been sn employce of Colonial sirce
1959 and who had been serving a&s acting treasurer as successor to l'r.
Odemwelder since sbout 26 July 1943, while in ir. Janas' office in the
niddle of Januvary 1544, was asked by the latter whether he had ever seen
in the office fils a letter of the type identified as Defense Exhibit ®“E",
beirg the uwemorandum from ir. Jsnas to lr. Odenwalder. ‘Vitness did not
know, and upon returning to his office instructed }ss Viojono to make a
gearch. vhile he did not know whether or not the letter ceme from the
file, 14iss Wojono later turred it over to him., It bore a stamp "Date
Received July 16, 1543". (it. 241,242.) 7itness could not definitely re=
menber when the letter was found, but knew it was before the visit of
Colonél Winfree, investigating officer, on 17 January 1944 (R. 245).
n 15 January 1944 he signed a letter to accused (Pros. Ex. 52), but
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this communication hed been prepared by lMr. A. S. liyers, his assistent,
as witness had no personal knowledge of the Cox trensaction. He did
not recall whether he had seen the Janas letter (Def. Ex. "E") prior to
signing the letter to accused, but admitted that when he was examined
by Colonel Winfree on 17 January 1944 he s tated that he had gotten the
Jenas letter out of lr. Odenwalder's files a "couple of days" before
January 17 (R. 247-248). The letter to accused is as follows:

"In response to your request for invoicing of charges
applicable to Luscombe Aircraft #28433, we offer the followirg
explanation.

"Since receipt of the airplane on lay 2, 1943, it has been
our impression that the shipwas the property of Army Air Forces
and assigned to you for the administration of your duties as
District Contracting Officer., Lacking instructions to the con-
trery, we assumed the charges were applicable to the conditions
in Service Orders supplementing Contract W535AC35706 for main-
tenence of A.T.C. aircraft. Accordingly charges were prepared,
submitted to the Resident Auditor and reinbursed in the usual
manner on Publie Vouchers.

"Upon inquiry, Mr. Hudson acknowledges the responsibility
for his failure to notify our Company of your instructions.
Immediate steps are being taken to credit the Contract and in-
voice you for these charges. ! .

"¥e regret exceedingly the misunderstanding occasioned by
lack of instructions and trust that no inconvenience will be
caused you."

Xr., Zdward S. Ridley, Vice President of Colonial, recalled a conversa=~
tion between Mr. Hudson and aocused at Wright Field in December 1943, in
which accused stated that he "hadn't gotten a statement yet" and asked Mr.
Hudson to check and see that "the billing came through™. Aiccused did not
mention on what items he desired to be billed (R. 225,226).

Colcnel William Phelps, Assistant District Supervisor of Eastern Pro=-
curement District in the spring and summer of 1943, knew that accused owned
& plane, and rode in it on one occasion. Because of the tremendous amount
of work, the trensfer of key officers, and the assignment of new personnel,
accused protested and asked for more help. In the mearwhile, accused worked
such long hours that witness frequently went down end ordered accused out
of the office "anywhere from 8100 to 1100". Accused's reputation for
character and integrity "couldn't have been higher" (R. 231-234),

¥a jor Edward K. wWeld, Contracting Officer and Chief Airline Officer,
Wright Field, gave his interpretvation of the Colonial contract and the
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Service Orders issued in connection with it. He expressed the opinion, in
effect, that the work done by Colonial on the Luscombe plane was not of the
type covered by the orders and that the charges were erroneously paid

(R. 272-278). General Service Order Ko. 4, issued ir October or November,
1943, but retroactive to 1 January 1943, covers cases in which repairs or
supplies, not otherwise provided for, are required in an emergency (R. 273).
Routine service, not covered by the contrect or service orders, must be
procured outside the contract (R. 273), and the contractor is not authorized
to do anything which is not provided for ir the.contract or service orders
(. 272).

Ma jor James S. Hand, formerly Area Represenfative at Baltimore, dis-
cussed the possibility of trensferring or leasing accused's plane with
accused and Captain Melkado, but the matter was dropped (R. 284-286).

lMajor Robert W. Kenworthy, District Engineering Divisicn, Liaison
Officer, Air Corps, wrote a letter to accused requesting the use of his
plane in connection with certain experiments (Def, Ex. "L", R. 233) on
21 June 1943. Accused consented to its use, but it wes not used (R. 264,

Captain Donald I. lelhado was on duty in the Zastern Procurement District
from 16 April 1543 until 4 December 1543, He was essigned to the Contract
Section, Airlines Unit, in June, and as such he approved vouchers that came
in from airlines. i/hen witness joined the unit, accused called him into
his office and told him that he (accused) had a Luscombe plane being hangared
at La Guardia Field and cautioned witness that if any charges came through
on the plane witness should notify him (R. 288). Only one such charge
ceme through, according to witness' recollection. This was for 318, some-
time in August 1943. As witness recalled it, Miss La Bar called it to his
attention., 7itness made note of the charge and went into accused's office
to see sccused, but finding accused out of town proceeded to approve the .
voucher, as he "4idn*t feel like holding up the entire payment f the voucher
for an item of ¥18.00" (R. 288,299). Witness failed to call the matter to
accused's attention upon his return, and assumed full responsibility for
the negligence involved (R. 289,300), In mitigation, witness stated that
the voucher had been approved by the Resident Auditor and that it wus a
physical impossibility to check every voucher, because of lack of time
(R. 300). iiitness has been shown other Colonial vouchers (of the 13
described in the specificétion), approved by him, on which charges against
accused's plane appeared, but he recalled only the one (R. 290-291).

First Lieutenant Thomas P. Cook was also in the Airlines unit during
the greater part of 1943, According to his recollection Colonial wms
assigned to lieutenant Harris. It was customary, however, for one con-
tracting officer to sign vouchers for another who was absent from the office.
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Vitness signed some Colonial vouchers containing charges against accused's
plane, but was unaware of the presence of such items. VWhile he lmnew

that accused ovmed a plane, through casual references by accused in December
(1942) and January (1943), he did not know its make and had he seen a charge
arainst a Luscombe on a voucher he would not have recognized this as being

a reference to accused's plane (R. 292,293), In January 1944, accused
telephoned from Wright lield to witness at New Castle, Delaware, and asked
witness to furnish him with en affidavit that accused never intended to
have the charges on his personal plane billed against the Government, and

to try to recall one or two conversations which accused had had with regard
to the correct handling of these charges. Witness could . not recall any’
such conversations, but mentioned to accused that he recalled a conversa-
tion with either Lieutenant Harris or Captain lelhado in which one of those
officers remarked that there were scme charges against accused's plane

that he was going to take up with accused, and that upon that officer's re-
turn from accused's office witness was uxder the impression that he reparted
that the charges should not have been in there and that accused had stated
that if the officer found any more such charges he should bring them to
accused's attention (R. 294). Accused thereupon stated that it would be
better to leave that part out of the effidavit (R. 294,297,298)., No affi=-
‘davit was executed (R. 298), In handling vouchers, witness depended largely
on the Resident Auditor for the accuracy of quantities and amounts (R. 298).

Accused, after an explanation of his riphts, testified in his own
behalf, first emphasizing the vast increase in work in his section during
1943, the shortage and lack of experience of officers, the loss of key’
men, the overexacting burden of work which he carried, and the necessity
for freguent trips by him (R. 303-306)., Accused owned a Luscombe plane,
end after careful consideration decided to hangar it with Colonial, making
his arrsngements with lr. Hudson. Accused impressed on the latter that
the charges were personal, and, after the plane had been there a short time,
accused told }r. Hudson to acoumulate the charges (R. 307,308). He never
told any official at Colonial that eny costs for serviecing or oil and gasoline
should be charged against the Govermment, and he made an snnouncement to all
personnel under him who had "a thing to do with processing vouchers” to watch
out for any charge on his airplane because it was at Colonial (R. 308,309).
The personnel so notified included Ceptain lelhado, Miss La Bar and Lieu-
tenants Cook and Harris (R. 308)., Accused tried to lease the plame to the
Government and learned at the end of August that it was not the type
desired (R. 308,311). He expressed his willingness to allow the Govermment
to experiment with his plane when he received a request from Major Kenworthy
in June, 1943, but the Government did not actually use it (R. 313). Accused
used the plane on 45 or 50 trips on Government business, for some of which
he received the usual travel allowance. The most of the trips were made
under "VOCO's" for which there was no allowance and at his own expense
(R. 311). Neither Captain Melhado, Lieutenant Cook, Lieutenant Harris
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nor iiss La Bar ever showed him any Colonial vouchers with charges against
his Iuscombe (. 314). 4t all times between lay, 1343 and February,.l1944,
accused was in a vosition to pay any charges against his plane, as he
carried a checking account of betwsen 42,000 and 2,500 at the Chase
Yational Bank, a larger joint checkingeccount with his wife in the rifth
Aivenue Bank, and a savings account at the Seaman's Bank of Savings (2.
314,315)., Accused was not surprised when he did not get bills because

in the four or five times that he spoke to ir. Hudson about the matter

he was told that the charges were small and it wes agreed that they would
bs sccunulated (R. 316,317). Mr. Hudson told him that he (Hudson) had

had the president of the company issue a memoreandum to the proper personnel
that all the charges were to be billed to accused personally and not to

the Government (R. 315). Accused had told Hudson sometime in the summer
that he "wanted to put the top dog of the company on record" (R. 375). The
amounts were so small that sccused did not deem it recessary actually to
demand & bill (R. 317). He was unaware of the fact that the charges were
being billed to the Government (R. 316). Accused planned to pay the charges,

" . and did not plan for the Covernment to pay them except under the condition

that if the plane was leased to the Government there might be a possibility
of the Government's taking it over, subject to these charges as in the case
of the sale of a piece of real estate (R. 351). Accused went overseas
around the end of the first week in October, 1943 (R. 517). when he re=
turned on 31 October, he found that he had been replaced es District Con=
tracting Officer, and his office was in a turmoil, with a tremendous emount
of clearing up to be done (R. 323,326). .Accused left New York on 11
levember, but he phoned to Ir, Hudson for his bill before he left (R. 227).
He next requested a bill wHen Mr. Hudson end Ir. Ridley called at Uright
Field in connection with a controversy between Colonial and 1T, Wenk, the
resident auditor (R. 327,328), At that time Ir. Hudson promised to send
the bill but none had been submitted at the time that accused telephoned

to Ir. Hudson early in January, 1944, after accused became eware that the
.matter of the charges against the Luscombe was being investigated. TUp to
that time sccused had made no payment to Colonial for the maintenance or
repair or servicing of his plane (R. 328). ' '

. Brigadier General Orval R. Cook, District Supervisor of the Eastern
Procurement District until < lay 1943, lieutenant Colonel William FPhelps,
and Lieutenant Cormander leslie Glenn,Chaplains' Corps, United States
Naval Reserve, rector of St. John's Church in Washington, D.C., testified
to accused's ability, high character, and outstanding reputation, A number
of witnesses were offered to show that accused had at no time attempted to
conceal the fact that the plane was his private property, end that his
Department of Commerce license was always on display. The tremendous amount
of work in accused's section during the spring and summer of 1943 was tes=
tified to by several witnesses in addition to those whose testimony has been
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summarized. There was testimony by a few other witnesses not pertinent
to the charzes under consideration.

Rebuttsal.

Yr. Wenk, lirs Odenwalder, and lMr. A. S. Myers are the only three witnasses
called in rebuttal whose testimony refers to the specification of which aoce~
cused was found guilty. lr. ilenk denied that Mr. Janas had ever called
him to notify him that the Luscombe was accused's private plane and that
the charges in connection with it should not be made. against the Govern=
ment (R. 408). The first time Mr. Odenwalder saw the letter addressed to
him by lr, Janas (Def, Ex. "E") was in Colonel Winfree's office in January
or February 1944, and Mr., Janas had never spoken to him about the Luscombe
plane (R. 415,416). MNr. Aquila S. Myers, who had been Assistant Treasurer
of Colonial since 1 October 1942, and who had served as such under Jir.
Odernwalder, had never seen or heard of the Janas letter (Pros. Ex., "E")
until .lire Readyoff handed it to him on 17 January 1944 to have a photostatiec
copy made for Colonel Winfree (R. 408 409)

4, It is epparent from the testimony and offerings presented by the
defense that when accused finally decided to hangar his private plane with
a Government cmtractor engaged in servicing, maintaining and repairing
Government planes under a Cost-Plus-A-Fixed-Fee-Contract, which accused
was administering and supervising both as Distriot Contracting Offioer and
a8 Flant Contracting Officer, acoused was well aware that he was subjecting
himself to possible criticism and making it possible for his personal bills
to become confused with those of the Govermment, to be submitted to the .

" Government and to be paid by the Government. JAccording to the record this.
possibility materialized into an actuality, so that over a periocd of about
five months small charges against accused's plane in varying amounts, total-
~ing $204.06, were. inoluded in thirteen separate vouchers, totaling 164,894.49,
that were presented to end paid by the Government through an authorized
finance officer after these vouchers had been approved first by the Governe
ment Resident Auditor at contractor's plant, who was not under accused's
supervision and then by contracting officérs who were in the office of and
under the gupervision of acoused. It is further clearly established that
when socused made his agreement the work of his office was more than six-
fold greater than when he assumed charge, and that the volume of proourement
was increasing so steadily and rapidly that when acoused was relieved at the
end of Ooctober it had inoreased s hundredfold., It is equally clear that
throughout the period in which the charges were incurred and billed to the
Government acoused was working under the burden of this large amount of
work, that he suffered the loss of key men from his office, that he was
furnished new and inexperienced men, that the personnel under his supervia-
sion had been greatly augmented, and that he was required to be out of his
offioce frequently, one of hls absences having been on a.n ovoruu mission
from 8 Ootober to 31 October 1943.
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Whaetever precautionary steps accused may have taken to prevent the in-
clusion of the charges against his private plane on the Government reim-
bursement vouchers proved futile and justified the fear that accused had
expressed to Coldnial's representative, Mr., Hudson, before hangaring his
plane with that company. The testimony as to what those steps were is
hopelessly conflicting. It is a function of the Board of Review in a case
which reqiires presidential confirmation to weigh the evidence., In doing
so it is not bound by but should give considerable weight to the findings
of the court as to the credibility of witnesses (CM 243466, Bull, JAG,

June 1944, p. 231). This is in accordance with a salutary principle deeply
ingrained in our system of administration of justice by military, as well
a8 civil, tribunals, for the court alone has the opportunity to observe the
witnesses, to study their conduct upon the stand, and to note the readiness
with which they respond to exeamination end their desire to enlighten the
court by presenting all information within their possession or knowledge.
The Board of Review finds nothing in the record which requires or justifies
its disagreement with the apparent conclusions reached by the court as to
which witnesses were most worthy of belief.

Based on the record, it is the opinion of the Board that acoused did
not -employ adequate means to prevent the inclusion of charges against his
personal plane in the reimbursement vouchers subsequently submitted by
Colonial to the Government nor to prevent their approval by the contracting
© officers who were under his supervision. Mr. Dykes' testimony es to accused's
- conversation with him in April 1943 is substantiated by the contemporaneous

memorandum gotten out by Mr. Dykes to various employees and the president
of the company. Accused denies that he made any statements to Mr. Dykes
that could be interpreted as meaning that the charges against his plane were
to be paid by the Government. Mr. Dykes is equally positive that there

was no misunderstanding on his part as to accused's instructions. Mr. -
Dykes was in doubt at the tims of the trial whether accused had stated that
accused had leased or was about to lease the plane to the Goverament, but
. Mr. Dykes believed that the memorandum properly reflected the conversation.
This memorandum, it may be stated at this point, was legally admissible

not to prove what accused actually said, but to corroborate witness! re-
collection of his understanding at that time of accused's remarks, and to -
establish that the memorandum had been issued. lMr. Wenk, the Government.
Resident Auditor, testified similarly that in a casual conversation, prior
to the approval by that officer of any voucher containing any charges against
accused's private plane, accused advised him that accused had leased the
plane to the Government., This accused likewise denied. While Mr. Wenk

had no authority to rely upon accused's statement as the basis.for the
approval of the vouchers and was derelioct in his duty in doing so, there

is nothing in the situation which requires the Board to disregard his
testimony. That at least the Treasurer's office of contractor
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wis not aware of any instructions contrary to those imparted to Nr. Dykes

ard that it was under the impression that the plane was to be treated like

a Goverrment plane is further evidenced by the testinony of Mr. Odemwalder

ené the letter written to accused on 16 January 1944, by Mr, Myers but.signed by Mr.
Readyoff, in which the latter, as acting treasurer, advised accused that
Colonial had been under that impression, and that lir. Hudson assumod respone
sibility for not having advised Colcnial of accused?!s instructions. There
alsoc appcar the further facts that after !T. Odemwelder had been notified

by ¥r. Dykes of the arrivel of accused's plane, that official in turn notified,
axong others, !r. lienk, who h&d nothing whatsoever to do with civilian planes
but was concerned only with Arny planes; and that on ten of the thirteen
vouchers involved ia thcse proceedings, accused's plane is des :ribed as

"Army Luscombe $28433" with the lctters "HC™ appearing om oaly oxe of the

ten, end on the other three merely as "Ship No. 28433". lcne of these
witnesses appcars to have been actuated by any hostility towards accused,

end, with the possible exception of lr. ierk, nore may be charged with

having any personal ends to serve. .Ais to the latter, he is not subject to
military law, has apparently committed no civil offense, and if there should
be any financial responsibility to the Government, he cannot rely upon a
chence remark made to him by accused to exonerate himself,

To offset this testimony accused offered as witnesses principally Ir.
Hudson, Supcrintendent of the Iilitsry Trensport Division of Coleonial
Airlinss, Incorporated, and lir. Jenas, President of the Corporation. 1%
Hudson was positive in his statement that accused had impressed upon him
that the charges on accused's plane constituted a personal obligation of
accused, not to be included in any claim against the Government, and that
while accused was stationed in New York sccused several timcs requested
tr, Hudson that a bill be forwarded to accused, the last request having
been made prior to esccused's overseas mission in Octcber 1943, It will be
noted that, in contradiction.of this last statement accused testified that
he had made another request in a telephone conversation with Xr. Hudson,
after his return and prior to his departure for iricht Field. Both sagree
that another request was made ir Dayton about the middle of December 1543,
According to I, Hudson, he told IT. Janas about accused's request, but Ir.
Janas had done nothing about the matter until that official’s return from
Florida in the middle of January 1944. MNr. Jaras, varying from this recital,
testified that when I, Hudson imparted to him accused's desires and concern,
he had gotten out a memorendum to ¥r. Odemwalder on 15 July 1943. In add -
tion Mr. Janas unequivocally stated that he had persconally told Mr, Odemwalder
and kr. Wenk that these charges were not to be included in the Government
vouchers. while ir. Anthony, Ir. Jenas's secretary, testified that he
"would say" that he had written this memorandum for ¥r. Jaras on 15 July
1943, neither :r. Odemwalder, nor Mr. Readyoff, his successor, nor k.

Iyers, who had been assistant treasurer for a number of years, nor Miss
Wojono, who received, sorted, and filed all correspondence in the treasurer's
office, had ever seer this memorandum until after the investigation into the
charges against accused had started. In addition, Mr. Odenwalder and Mr.

+
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Wenk denied unqualifiedly that Mr., Janas had ever mentioned anything about
the matter to them. No mention of the conversation between Mr. Hudson and
Mr. Janss was made in Mr. -Hudson's statements to the investigating officer.
While neither Mr., Janas nor Mr. Hudson had any personal interest in ac-
cused, there is present an element of self-interest in that had accused
been found guilty of either of the other specifications, Colonial or some
of its officials would probably have been subject to criminal charges under
the Federal statute corresponding to the 94th Article of War. There is
basis, therefore, for the inference that the Janas memorandum was an after-
thought, prepared by Mr. Janas after his return from Florida in January
1944, as intimated by lMr. Hudson.

But regardless of what may have been acoused's instructions to or oon-
versation with officials.of Colonial, the evidence.shows . .
that accused did not take adequate steps within his office to prevent the
approval of the vouchers containing charges against his private plane and
.their presentation to the Finance Officer. At no time did accused advise
the contracting officers in his office or iiss lLa Bar, who handled the
clerical work for his office involving all airlines vouchers, that charges
against his plane should not be paide According to accused, his instructions
‘were to watch out for any charges on his airplane because it was at Colonial,
Accused was certain that he had advised all of the .personnel in his office
processing vouchers to that effect. ILieutenant Cook, one of the four that
accused specifically recalled having notified, who was offered as a witness
for the defense, and who had approved three of the vouchers, testified ‘that
he had received no such instructions from accused. -Captain Melhado's recol-
lection of accused's instructions to him was that he, Captain Melhado, should
be particularly careful to advise accused if any charges came through on
the plene., 1lMiss La Bar's testimony is virtually to the ssme effect - that
accused had requested her to show him any vouchers from Colonial,containing
charges against his plane. Lieutenant Harris received no instructions until
he showed accused the first voucher containing such a charge. At that time
Lieutenant Harris, who had taken the voucher to accused, not because of any
instructions but because he did not know whethsr accuséd had actually leased
the plane to the Government was told by accused to bring all charges of a
gsimilar nature to his attention. Above all of this, however, Lieutenant
Barris testified that he had presented two vouchers, containing charges
against the plane, to accused, who had advised him that it was "okay" to
sign them, and liss La Bar testified that a majority of the vouchers, cmn-
taining such charges, being all that came in while accused was in his office,
were shown by her to accused, who merely expressed his thanks and made no
comment. Aocused denied that any vouchers had ever been shown to him., Mr. .
Winter's testimony, while of little probative force, and that part of
Iieutenant Cook's testimony,dealing with his telephone conversation with
accused after the investigation had started, add weight to the conclusion,
apparently reached by the trial court and now concurred in by this Board,
that the evidence establishes that at least some of the vouchers were actually

-22 =



o)

.

shown to mocused, who made no objection to their spproval and processing
.for paymsnt. The Board finds no real basis in the record for the conten=-
tion, sdvanced so vehemently by the defense, that Miss La Bar and Lieutenant
Harril ars m:nvorthy of belief.

There 1s.no need for & sunmarization of the undisputed facts. It is
worthy of note, however, that accused was in hopes of leasing his plane
to the Government and that according to his and Mr. Hudson's testimony,
‘“the small charges against scoused!s plane were to be allowed to accumulats
to the end that if the Government did teke over the plaene, an effort would
be made by accused to have the Government sssume these expenses.

S5« The Board is of the opinion that the rscord is legally sufficient to
support the finding of guilby except as to the degree of neglect. Acocused,

. & young man for the irportant, time-absorbing and execting office which he
ocoupied, with an unusual volume of work entrusted to him, and with a staff
that was lnexperienced -and inadequate, despite its growth, entered into an
arrangement for the maintenance of his private plane with & Government con=-
tractor, under his direct supervision, which was engaged in doing similar
work for the Government in connection with Army planes. Vhen he did so he

- fully realized, es evidenced by his words end actions, that he was creating
‘& situation fraught with the possibility that charges against his plane
might be billed to the Government. Wnile there was nothing illegdl in
accused's arrangement, common prudence and discretion dictated that he should

~have refreined from dealing privately with a ccrporation whose cost-plus-a-
fixed-fee-contract was directly under his supsrvision, particulerly where
the private services rendered oould so easily become oonfused with services
rendered the Government. That accused anticipated frequent absences fram
his office is best indicated by his decision to bring the plane to New York
for use on his official %rips. Added to this is mccused's knowledge at the
time of the lack of experience on the part of personnel in his office end
of the constantly increasing volume of work, withcut a corrsaponding augmen=-
tation of the office force. A responsibility was, therefore, placed upon

" him, in order to avoid the. potential danger which his own actions had created, .
to exeroise extreme caution; first, to prevent the inclusion of charges against
his private plane, in the reimbursement vouchers submitted by the contractor,
and,; seoondly, to prevent their approval and trensmittal for payment by
‘officers, directly under his supervision, The evidencs is that not only
did sccused fail to take adequate steps to accorplish either purpose, but

. that when-the presence of charges against his plane in Government reimburse-

monki¥puchers was called to his attention, he permitted them to be approved
and forwarded for payment. Pressure of work or-a lack of comprehension of
what was reperted to him may be the reason for accused's feilure to act, -
but neither exouses, although it mitigates- the degree of, his neglect. It -
will be noted that," socording to the testimony, accused never directed any
one not to pay voucherc containing oharges against his private plane, but
merely instrusted soms of the personnel, processing airlines vouchers,

oo
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to advise him should any such charges be discovered; that he contends that
he had agreed with Mr. Hudson that the charges should be accumulated; that
he received no bills from Colonial; and that he at no time made any in=-
quiry among the personnel, charged with processing vouchers, to ascertein
whethetr or not any such charges had appeared.

It was indisputably accused's obligetion under the orders and direotives
of the Materiel Commsnd to verify the expenditures for which Colonial claimed
reimbursement. While he could not be expected to give personal attention to
and sign each voucher,he remaired respousible for proper supervision over the
work of the cantracting officers assignoed to the airlines unit of his section,
As aptly expressed by Colonel Hutchins, District Supervisor, when that officer
was being examined concerning the magnitude of accused's work, "ilell, that
was his job, to supervise the Contract Section". It was sccused's duty to
give positive instructions, to follow up and enforce them, and to know what
was transpiring in the office for which he was responsible. To employ the
words of Colonel Winthrop in discussing the element of kmowledge in connec-
tion with the offense of knowingly making a false muster,

“w % % An offiecer will in general properly be charged with the
knowledge of what it is his office to know, or what he is bound
to know in the performance of the particular duty devolved.
upon him." (Military Lsw and Precedents, 2nd Ed., p. 553)

All acts to the prejudice of good order and military discipline are
punishable under Article of War $6. Colonel Winthrop (supra, p. 722) in
considering the comparable Article then in effect, the 6Znd, lays down
this principles

"In this comprehensive term ZFil disorders anhd neglecﬁ§7
are included #*»* neglect or evasion of official or of routine
duty, or failure to perform it %",

In a much earlier discussion Hough (Practice of Courts-Martial (1825).
p. 633) expressed similar views:

"Neglect of duty may consist in neglecting to observe standing
orders and rgns., (sic) or, those orders which are issued and in-
tended to be carried into immediate execution or shortly there-
after. There is then distinction between a disobedience and a
neglect of an order, that in the one case it is wilful, while in
the other it may be through forgetfulness, which, however, is no
pPlea; since matters of duty ought to be recollected. If negleots
are repeated, they become wilful.

"Neglects of duty are also those acts not commanded to be done
.specifically, or laid down to the very letter, but may be the
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iaproperly executing an order given, the not taking proper precau-
tion, or doing the best according to the ability and judgment o
the party." » , .
" Colonel Winthrop (suprs, p. 559) further differentiates betwsen neg-
lect under Article 96 (them 62) and Article 83 (thea 15)3

"In view of the fact that so severe a penalty as dismissal
is mede mandetory in all cases by this Article Z%g. ;§7, it would
seem that the 'neglect' here contemplated was a special neglect,
and of a positive and gross character, and not merely suzh a
neglect, to the prejudice of order or discipline, as is indicated
in the General = 62nd - Article., #* %= #",

Vihen the citizer acuepts the importeunt role of sn officer in his
nation's army, he is not casting eside 4ils privete obligations, but is
assuming additionsl public ones, What may be a comparatively trivial®
neglect on the part of an individual frequently becomes a reflection
upon the military establishment end, through it, upon the Goverumment,
when the person respousible for the act or the omission weers the garb
of an officer. Applying this high stancerd and the quoted principles to
the facts as established by the record, it is the opinion of the Board that
accused's neglect and failure to prevent the approval and submission for pay-
ment of the vouchers described in the specifications constitute neglect to-
the prejudice of good order and military discipline of the type contemplated
by and punishable uuder Aprticle of War 96, The Board believes, however,
that the term "grossly", as used in the Specification, implies a degree
of neglect which is absent in the present case.

6. DBefore a final determination of the legal sufficiency of the
record it is nédcessary to pass upon the legal obJjections raised by ac-
cused in the course of the trial and in the exhaustive briefs thereafter
filed in his behalf. :

a. JImmediately after arrsignment accused filed a "Plea in Bar of
Trial™ in which he contended that "all proceedings herein should be
quashed because the investigation of the charges herein was conducted in
violation of the 70th Article of War and paragraph 35 of the ifanual for
Courts~Nartial, thereby injuriously affecting the substantial rights of
the accused". Accused, who had been placed under arrest at Viright Field
on 14 January 1944, on which day he was relieved from performing any
duties, and who continued to be under arrest until after 20 January 1944,
was not permitted to go to New York when the investigating officer examined
Lieutenant Hebdon Harris, Mr. Walter Wenk and Miss Ruth Ls Bar in that
city on 17, 19 and 20 January, respectively. It is accused's oontention
thet the witnesses were "available" within the purview of Article of War
70 and paragraph 35 of the Manual for Courts-kartial, and that had he bsen’
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given an opportunity to be confronted by and to cross-examine these wite
nesses at the time, entirely different testimony from that which they gave
to the investigating officer would have been elicited. The basioc purpose
of the Article is to determine whether or not a prima facie case exists .
before subjecting an accused to trial (CM 201563, Davis ). The record dise
closes that a thorough and impertial investigation was conducteds it is
apparent that accused and his counsel were furnished copies of or allowed
to see the statements made by the witnesses; there is no suggestion that -
counsel for accused were prevented from examining sny of the witnesses be-
tween the dates of their statements to the investigating officer and the
actual trial; and no contention is made that the defense was taken by
surprise by their testimony at the trial. It further appears that at the
trial they were subjected by defense counsel to grueling cross-examinstions
which in no material way changed the statements made by them to the inves=
tigating officer. It is difficult, therefore, tosse any merit in the ocon-
tention that the Commanding General of the Army Air Forces Materiel Command
abused the discretion vested in him when he concluded that the three wite
nesses, residing in New York, were not available for cross-examination in
that city by accused, who was under arrest in Wright Field, or in the oon=
tention that accused suffered any substantial injury when he was not tllwul
to be present at their examination.

In addition to the view -of the Board that the rights of the aoccused
were amply safeguarded and that the provisions of Article of War 70 and
paragraph 35 of the lanual for Courts-iartial were substantially complied
with, it will be noted that since 1934 the principle has been firmly es-
tablished that the investigations required by that Article and that para-
graph are matters of procedure and do not affect the jurisdiction of
courts-martial (CM 201563, Davis, CM 202361,Walter, CM 202511,Godfrey,
206697,Brown, 229477,Floyd, 17 B.R. 149, and CX 244760, Cihoa) Hold%hg
by the Board of Review to that effect have been um.fomly approved by The
Judge Advocate General and then by the President, as confirming authority.

b. After this plea had properly been overruled by the court, accused
filed s 2 second interlocutory plea which partakes of the nature of a motion
to elect and a combined plea of multiplicity and inconsistency. This plea
was likewlse properly overruled by the court. Paragreph 7la of the lanual
for Courts-Martial (1928) disposes of a part of the content'i'on in the
follcwing languages

" "A motion to eleot - that is, a motion that the prosscution be
required to elect upon which of two or more charges or specifica-
- tions it will proceed - will not be granted."”

It will also be noted that while the Manual in paragraph 27 werns
egainst unressonable multiplication of charges growing out of one transe
action, it lays down the rule that "there are times when sufficient doubt
as to the facts or law exists to warrant making one transaction the basis

.
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for charging two or more offenses". Further, the Specifications of Charge
I are based.upon alleged misconduct by accused in his individual capecity
whereas the Specifications of Charge II allege wrongdoing by accused in
his official capacity. It has been the consistent holding of the Boards
of Review, .generally accepted in the administration of military justice,
that it is . not error to charge the same offense under different Articles
of War when one of the charges is based on the civil aspect of the offemse
and the other is based on its military aspect, with punishment imposed
only for the violation in its most serious aspect (CM 191695, Johmson,

CM 209952,,Ber£z CM 218924, Foster, and CM 241597, Fehey, 26 B.R. 305).

o. thls 1t was not sugéested by defense counsel when this plea was
argued or at any other time prior to or after arraignment that Specifica-
tion 1 of Charge II failed to sallege definitely any particuler in which
the accused.failed to discharge his duty and, therefore, failed to allege
an offense under Article of War 96, it is.contended in a brief filed with
the Board thet. the court erred in overruling the motion for dismissal of
the charges under Article of War 96 on those grounds. Accused does not
claim to have suffered any injury by having been tried on a specification
which, it is now claimed, is vegue, or to have been taken by surprise.
The Board is of,#ha .opinion that the specification is sufficiently clear,
but that if there was any vagueness, accused waived his right to object to
its clarity at this stage of the proceedings by his action in going to
trial without protest. If no offense were set forth, it would be the
duty of the Board to dismiss the charge, but such is not the case, - a
derellctlon of. duty on the part of accused is fully set forth.

d. Although the defense offered in evidence the inter-office memo=-
réndum of lir. Janss to Mr. Odermwalder (Def. Ex. "E") and the letter of
Mr. Hudson, to accused (Def. Ex. "F"), and made no objection to the intro-.
duction of the inter-office memorandum from lir. Dykes to the foremsn at

- Albany (Pros. Exs. 27 and 29), it is now urged in couhsel's brief that
this latter offering was inadmissible. While it was not admissible as
proof of any statements made by accused, it was admissible to establish
that such a memorandum had been issued and to corrcborate lir. Dykes!

testimony. Its use to refresh Mr. Dykes' memory was also proper. . (Wharton's

Criminal Evidenoce, 1lth Edition, secs. 802 and 1278; Wigmore on Evidence,
3rd kEdition, secs. 758,1132 and 1770).

. There is similarly no merit in the contention that the finding
of not guilty of Charge I and its Specifications, and Specification 2 of
Charge II legally bars a finding of guilty of Specification 1.of Charge II
and of Charge II (Dunn v. United States, 284 U.S. 390, Dealey v. United
States, 152 U.S. 539, CM 197115, Froelich, 3 B.R. 81), ~There are equally
no legal or practical grounds for urging that in the light of the acquittal.
of all except'the.onzrspeclficatlon/géﬁrt considered a trio of witnesses
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for the prosecution as wnworthy of belief for there are too many situations
in which a court or a jury may believe every witness for the prosescution

and still find an acoused not guilty. For example, in every offense certain
elements mudt be established. Where a court or a jury finds that there is
insufficient proof of a single essontial element it is obligated to render

a verdict of not guilty, although it may implicitly believe every soin-
tilla of testizony given by witnesses on all the other elements.

f. The Board has given careful consideration to other issues raised
by eminent counsel for the defense in the briefs submitted by them to the
reviewing authority and to the Board and orally urged by them at the hearing
held at their request before the Board on 15 July 19443 and it is of the
opinion that none oi the matters complained of injuriously affected any’
of acoused's substantial rights., .The record discloses that acoused was
ably ropresented by competent counsel before a court composed of one genersl
officer, three colonels, five lieutenant-colonels, and one major, who served
as law member, end that he was afforded full opportunity to present his case,
with noticeably few objeotions being made by the personnel of the prosecution,
That the court was not prejudiced against acoused by the remarks of the
trial judge advocate or by the offerings complained of by defense oounsel, is
best evidenced by its findings.

7. Wer Department records show that aocused is 33 years of age. He
was graduated from Carthage College, Carthage, Illinois, in 1933 (B.d.),
from Harvard Law School in 1937 (LL.B.), and from Harvard School of Business
Administration in 1939 (3.B.A.) and practiced law for five years before going
on active duty in 1941, the last two years with the firm of Breed, Abbott
and Morzan, New York, New York. In 1933=34 he taught history in Burnside
Eigh School and from 1934 to 1939 was Director of Hemenway Gymnasium and
a backfield coach in football at Harvard University. Fe had four montha
Civilien iilitary Training Corps training during 1529-1932, was commissioned
Second Lieutenant, Cavalry Reserve, 3 May 1933, had six weeks astive duty
between 1933 and 1935, and wus ordered to uctive duty 28 June 1941. He was
promoted to First Lieutenant, Army of the United States (Cavalry), 28 July
1941, to Captain, Army of the United States (Air Corps) 25 iarch 1942, and
to Major, Army of the United States (Air Corps) 30 November 1942, According
to information in the review of the staff judge advocate, for the period
preceding 1 January 1943, accused's efficiency rating was excellent; for
the six months period ending 30 June 1943, superior; and for the remaining
time until his transfer from Eestern Procurement District, very satisfactory.
Accused spent 8-1/2 weeks overseas on two temporary duty missions, the first
in 1942, and the seocond in 1943. Ee obtained en aeronautical rating as service
pilot on 11 September 1843, ‘

8. Consideration has been given to the brief filed with the reviewing
authority, Wright Fleld, by Xr. Gordon S. P. Kleeberg, as civilian counsel
to accused, to the brief filed with the Board of Review by Mr. Kleeberg
and Colonel William C. Rigby (Retired) as counsel for the ascused and
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General Fred W. Llewellyn (Retired), of counsel for acoused, and to the
oral argument presented before the Board by Mr. Kleeberg, Colonel Rz.gby
and General Llewellyn at a hearing held at their request on 15 July 1944
in Washington, D. C.

9. The court was legally constituted e.nd had jurisdiction of the
person and of the offense. Except as noted above no errors ‘injuriously
affecting the substantial rights of accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of guilty, except the words
"and grossly", and thesentsrcse and to warrant confirmation of the sentenoce.
Dismissal is suthorized upcn coaviction of a viclation of Article of War 96.

ZM—S Q . gh s Judée Advocate..
( —=° '
AT RE % , Judge Advooate,
M , ge Advoocate.
s e
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lsf Ind,
War Department, J.4.G.0., 20 SEP1944 | 1o tne Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial end the opinion of the Board of Review in the case of
Ma jor Howard E. Cox (0-308933), Air Corps.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the firndings of guilty of
Charge II and Specification 1 thereof, except the words "and grossly",
and the sentence, and to warrant confirmation ¢f the sentence. In view
of accused's previous excellent military record and reputation for
honesty and integrity, as evidenced both by testimony adduced at the
trial end by numerous letters received, and in consideration of the
possibility that accused's dereliction was due to the pressure of the
unusually heavy burden of work under which he was laboring and his fre-
quent absences from his office on official business, I recommend that
the sentence be confirmed and commuted to a reprimand.

3. Consideration has besen given to the exhaustive briefs submitted
by private counsel for the accused to the reviewing authority and to the
Board of Review, to the numerous letters of commendation attached thersto,
to the oral arguments presented by private counsel for accused at a special
hearing before the Board, held at their request on July 15, 1944, to the
twenty-four letters, previously received by the reviewing authority and
forwarded to the Board of Review, to letters to The Judge Advocate General
from Honorable Robert A. Taft, Senator from Ohio, Honorable Scott W.
Lucas, Senator from Illinois, Honorable David I, Vizlsh, Senator from
llassachusetits, Dean Imeritus Roscoe Pound, Harvard Law School, and
. Professor John ‘M, Maguire, Farvard Law Schocl, to’'a letter to The Judge
Advocate General from Honorable Jemes W. Wadsworth, Member of the House
of Representatives from New York, transmitting a-letter to him from
Judge Edwerd R. Finch (retired), father-in-law of accused, aad to a
letter to the President of the United States from Lir. Alexander G. Grant,
Jr. The letters accompany the record.

4. 1Inclosed are a draft of a letter for four signature transmitting
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the record to the President for his action and a form of Executive action
designed to carry into effect the recommendation hereinabove made, should
such action meet with epproval. '
o Sroan .
Myron C. Cramer,
¥a jor General,
. The Judge Advocate General,
12 Incis.
Incl.l-Record of trial.
Incl.2«Drft. of ltr. to
Pres. for sig. Sec. of War.
Incl.3=Form of ¥x. action.
Incl.4~2 briefs submitted by counsel
for accused, w/ltrs; of commendation.
Incl.5-24 1ltrs. forwerded by rev. authority.
Incl.6-Ltr. fr. Senator Robert A. Taft.
Incl.7=Ltr. fr. Senator Scott Lucas.
Incl.8=Ltr. fr. Senator David I. Walsh.
Incl.9-Ltr. fr. Dean Roscoe Pound.
Incl.10=-Ltr. fr. Prof. Maguire.
Incl.1ll~Ltr. fr. Congressman VWadsworth,
W/inOIQ
Incl.l2«Ltr. fr. kr. Alexander G. Grant
to Pres.

(Findings disapproved in part in accordance with recommendation of
The Judge Advocate General. Sentence confirmed but commted to

reprimand. G.C.i.0. 182, 9 Jun 1945)
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WAR DEPARTMENT
Arny Service Forces ,
In the Office of The Judge Advocate General

Washington, D. C. (211)
SPJGK . ’
CM 259228 =7 SEP 1944
UNITED STATES ) ARNY SERVICE FORCES
) FOURTH SERVICE COMMAND t
v. ) ' .
) Trial by G.C.M., convened at Fort
Sergeant. ERICH GAUSS ) McPherson, Georgia, 13,14,15,16 and
(816-28784), and Private ) 17 June 1944. Each: To be hanged
RUDOLF STRAUB (31G-16830), ) by the neck until dead. ‘
German Prisoners of War, )
Camp Gordon, Georgia. )
CPINION of the BOARD OF REVIEW E .

LYON, MOYSE and SONENFIELD, Judge Advocates.

1. The record of trial in the case of the German prisoners of wer
‘naned above has been examined by the Board of Review and the Board submits
this, its opinion, to The Judge Advocate General.

2. Accused were tried upon the following Charge and Specifications
CHARGE: Violation of the 92nd Article of War,

Specifications In that Sergeant Erich Gauss and Private Rudolf -
Straub, both German Prisoners of War, acting jointly and in
pursuance of a common intent, did, at or near Alken, South
Carolina, on or about 5 April 1944, with malise aforethought,
willfully, deliberately, felonicusly, unlawfully, and with
premeditation, kill one Horst Guenther, German Prisoner of
War, a human being, by strangulation.

Each pleaded not guilty to and was found guilty of the Charge and the Speci=
fication. Each was sentenced to be hanged by the neck until dead. The re-
viewing authority approved the sentence as to each and forwarded the record
of trial under Article of War 48.

3. Upon motion of the prosecution, the court ordered the trial proe
ceedings held in closed sessions, as & matter of security. The defense did
.not oppose the motion (R. 17). :

Each acoused was notified more than a month prior to the trial of his
rights under Article 62 of the Geneva Convention of 27 July 1929 to have
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the assistance of qualified counsel of his own choice, and to have the
services of & competent interpreter (R. 17,18; Pros. Exs. 1 ani 2). A
thorough study of the record shows scrupulous observance by the court ®
and counsel for the prosecution of all of accused's rights in this regard.

Pursuant to Article 60 of the Geneva Convention, due notification was
given to the Llegation of Switzerlend, as diplomatic represeuntative of German
interests, and the Protecting Power, of the nature of the charges, the place
and date of trial, and the names of the regularly appointed defense counsel
and assistent defense counsel (R. 18; Pros. Ex, 3).

4. Summary of the evidence. , -
« *h

8. In argument on preliminary motkions, defense counsel stated that
accused Gauss was captured on 27 July 1943 in Sieily by the British Army,
and that acoused Straub was captured on 18 July 1943 in Sicily by the
"Canadian Army; that subsequently thereto they were both transferred to the
United States Government for safekeeping (R, §). At the time of the' offense
for which they were tried they were immates of a prisoner of wer stockade
at-Camp Aiken, South Carolina. This camp wes ‘under the jurisdiction of the
Pnsoner of War Camp at Camp Gordon,. Georgia (Re 34,85).

be Another inmate &f the prisoner of war stockade at Camp Aiken was
Horst Guenther, the deceased. He was suspected by his fellow prisconers
of increasing disaffection toward: the German ocause. They believed that
he kept a notebook record of petty misdeeds by the prisoners, which he in
turn reported to the-American guards; that he was-reporting the fact that
prisoners on kitchen police were making off with rations intended for
American use; that he had reported a threatened work strike by the prisoners
at a tims when they believed their mail was being delayed; that he was in-
gratiating himself with the Americans, and that he was a "traitor" (R. 61,
63-65,75,76,90,104,118,129,146,161,162). In one or two instances harsh
words and even blows had occurred between deoee.sed and other prisoners
(R. 61,66,91,92,97). 0
Deceased worked as a kitohen police and dining room orderly at the
Americen mess at Camp Aiken (R. 49). He was among 45 prisoners scheduled
to be transferred from Aiken to Camp Gordon on the 6th of April. This fact
was "generally known" at the Aiken camp (R. 33,34,56).

‘One of deceased's tent-mates was "lance Corporal®™ Rudolf Metzger (R. 72).
He testified that on the evening of 5 April 1944 deceased ate with the other
German prisoners, as was usual, at about 1830 or 1900, Some time after the
meal, accused Gauss visited several tents, and gathered together accused
Straub, Metzger, and Corporal Eugen Mueller (R. 55,59,79,127,167). He
tock them to the latrine, and into the shower room. FEither there or on the
way, he announced that deceased wes to be transferred the next day and that
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something should be dons about him. Gauss' first thought appears to have
been to give deceased a thorough thrashing, but almost immediately he

and Straub decided that hanging was more appropriate (R. 55-57,59,61,68,
79,80,89,91)., They planned that all were to meet in Tent A-5, in which
Straub lived, after the camp's evening movie. Gauss would bring de-
ceased to the tent. Then the word, "dog", was spoken, s rope was to be
thrown around deceased's neck and he was to be strangled. His body was
then to be hung from a light pole or in a vacant tent (R. 56,57,70,80,92).

Metzger and Mueller testified that they secretly were opposed to hang-
ing deceased, that they actually belisved it would not go that far, and that
they hoped to warn deceased, or otherwise prevent his death(R, 57,63,64,68,
70,81,83,96). In reply to Mueller's question whether the American author-
ities would investigate, accused Gauss replied, "This does not concern the
Americans. This is purely a German matter" (R. 56,64). All thereupon left
the shower room. Metzger and Mueller went to the movie together. They
saw deceased there, and also accused Gauss (R. 57,80).

Tent A-5 was a wooden structure with a canvas top which came down over
the sides. It had a wooden door in front,the screen in the upper portion
of the door being covered by the canvaes when the latter was rolled down.
In addition to accused Straub, the tent was occupied by Corporal Josef
Maidhoff, Corporal Erich Vollman, Lance Corporal Karl Matthes, Lance Corporal
Simon Xrochen und Private Ernest Emde (R. 101,127,128,139,142,160). Matthes,
Mrochen and Ende did not attend the picture show, end were in the tent during
the evening. Maidhoff and Vollman returned first, then acoused Straub, and
st111 later accused Gauss and deceased. Mueller arrived some time during
the events subsequently described (R. 81,93,98,99,101,102,128,133,137,143-145,
160,168,175).

Accused Gauss set down on the foot of Maidhoff's bed, which stood
parallel to the front of the tent to the left of the door as one entered
the tent, while deceased sat down facing them, in a similar position on
accused Straub's bed to the right of the door. Straub sat on the edge of
his bed, behind deceased (R. 81-83,102,103,115,128,144,145,168; Pros. Exs.
14,15,16,17,18). Accused Gauss and deceased then engaged in a conversa=
tion in which the others apparently took no part. Geauss asked deceased
whether he was a German, and deceased replied that he was. Gauss then
took deceased to task for the memorandum book, the betrayal of the mail
strike, his alleged toadyings to the Americans, and his other derelictions.
Deceased denied the accusations, said that his brother was an officer in the
(German) Army, and that he would not do such things (R. 82,94,104,105,129,
130,145,146,161,162), At some point in the argument accused Straub held
a rope over deceased's head, but laid it aside again (R. 146,155). The .
argument grew more heated, and Gauss "became louder”. He called deceased
a "traitor", and spoke the word, "dog". ‘Jumping up towards deceased, Gauss
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shoved him in the chest. Deceased fell backwards on Straub's bed. The
latter also got up and struggled with deceased. Maidhoff testified that
Maeller also arose from his seat on a round stool in a back corner, and
helped hold.deceased's legs. Mueller denied any such uctive part in the
killing. though he d1d admit that Gauss called to him, "come here and
help me® (R. 82-84, 94,95,106,107,115,118 129.137.147) :

Deceas‘ed uttered one or two feeble ories for help. but the struggle
lasted only a few minutes, both acocused bending over deceased during its
oourse, then it was over deceased's body lay stretched out on Straub's
bed, whenoe it was lifted by Straub, Gauss and Mueller, placed on the ~
floor beside Maldhoff's bed, and covered with Straub's blanket, There was
e rope sbout deceased's neck, and blood on his mouth and nostrils (R.- 84-86.
95,96,107-109,131,139,147-160,162,165,169,170,172,175,176). :

Yetzger, who had not gone to Tent A«5 after the movie, but who hed
vainly sought for deceased in order to warn him, now arrived outside of
the tent. It appeared to be dark to him, and after waiting and listening
for several minutes for any sound from within, he called for Gauss. Gauss
went outside. Metzger gave an excuse for having delayed his arrival, and
asked Gauss where deceased was. Gauss replied that he hed "discussed the
whole business with him and then let him go™, saying also that deceased
had gone "into some tent in Row E", whereupon lNetzger departed (R. 57,58,
69-71,85,96,134). - Mueller left and returned to his own tent (R. 85,86).

A Accused Gauss returned to.the temt and said thet the body must be -
removed, He ordered Vollman to ocarry it out, but Vollman's left foot

was partly paralyzed as the result of a wound, and he said that he oould
not do so. Gauss then sent Vollman to see where the sentries were posted.
He returned and reported, whereupon Gauss again sent him, this time with
Matthes, to watch them (R. 109,111,116,131,132,149,150,172,173). Maidhoff
and the two accused then carried deceased's body from the tent. They first
deposited. 4t on the ground behind a tent in Row V, its head resting on a
plece of tent canvas., From there they ocarried it to a light pole in the
-same row, where Straub tied the rope which'had been around the body's neck
0 the pole, with the body ln a kneeling position and fully dressed in the
prisoner of war uniform and an overcoat (R. 110,111,132-134,149,150).

Matthes and Vollman returned to their tent, followed shortly by Maidhoff
and acoused Straub. Straudb tore in two pieces the blanket which had covered
"deceased and burned them in thetent stove. They also tried to sorud blood
stains from the floor with soap and water (R. 111-113,117,132,134,151-154,
173,174). They went to bed (R« 113). - The floor was sorubbed again the next
morning at Gauss' direction. He told the irmates that they "were not to
betray anything and if it should be discovered * * * he would take the blame
on himself" (R. 135,174,177).

Deoeaaed'sz bod.y, was found at 0245 on 6 A_pAril._.hby. Corporal Harold Willy, who
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was acting Sergeant of the Cuard, snd who was informed of its presence by
another unidentified American corporals The body was hanging from a wooden
pole used to support electric wires, in the center of a small square formed
by the cormers of four tents. It hung stiffly with its knees almost touch-
ing the ground, from a piece of tent rope tied to the pols some 50 inches
above the ground, and about 17 inches above deceased's head. It was fully
dressed, except for a hat. Willy called Lisutenant Robert H. Barmes, Corps
of Lilitary Police, who was the commanding officer of the camp. ILieutenant
Barnes ceme from his quartérs, cut the body down, and summoned Colonel
Jalter L. Anderson, Field Artillery, ths commanding officer of the prisoner
of war camp at Camp Gordon. The latter sent the body by ambulance to the
Station Hospitel, whers Lieutenant David Rogeunhsum, Medical Corps, pro=-
nounced it dead. .Lisutounant Rosenbaum testified. that the cause of death
was straangulation, which had occurred not wors than three hours sfter
deceased's last moal (R. 20-25,26-343;35-40;44,50-54). '

' Photographs of the socene, of the position in whioh deceased's body
was found, and of deceased prior and subsequent to his death, were re-
ceived in evidence (R. 40-42,47,48; Pros. Exs. 4,5,6,7,8,9,11,12,13).
Subsequent investigation by Lisutensnt Bsornes and Colonel Anderson dis-
closed the following factst There was blood on a tent which lay folded
on the ground 17«1/2 feet from the pole con which deceased was hanging;
blood stains were found on the pole about 41 inches ebove the ground,
"and creases or impressions in the surface of the pole above and below the - -
blood spots; the floor of the tent had been scrubbed vigorously, and damp
ashes of the burned blanket were found in the stove (R. 29,31,32,37-39,
'43-45; Pros. Exs.10,11).

The testimony of prosecution's witnesses concerning the illumination
in“the tent before, during, and after the incidents-deseoribed is confused
and no clear picture of it can be made out. There was a single light,
which hung by a cord, and which was turned on and off by another cord.

It was probably on when the group first gathered, may have been for at
least part of the argument between deceased and Gauss, and was turned off

. by someone (who, no one seemed to know) during or after the struggle, and
was off when Metzger arrived to call Gauss. The witnesses all differed on
- this matter, but their stories concerning ths other events are sufficiently
definite to result in the foregoing summery (R. 71,81,93,97,98,105,106,115,
130,138,140,147,163,170).

5. Accused's confessions.

8. Over strenuous objections by their counsel, a confession by each
acoused was introduced in evidence. While these confessions (to be dis-
cussed hereinbelow) differed elmost not at all from the prosecution's
other evidence, the Board feels that in view of the time devoted in the
trial to establishing their voluntariness, of the concern shcwn by defense
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oounsel, and of the peculiar international implications of the case, the
circumstances under which they were obtained merit cousideration.

b. Evidence of these oircumstances may be found in the testimony of
Captain Winston E. Arnow, Judge Advooate General's Department, Headquarters,
Fourth Service Command, Atlanta, Georgia, of Captain Henry N. Irlenborn,
Corps of Military Police, Office of the Provost larshal General, Washington,
of Omer W. Franklin, Jr., Special Agent, Security and Intelligence Corps,
Headquarters, Fourth Service Command, and of each acoused himself., Captain
Arnow was investigating officer in the case; Captain Irlenborn served as
interpreter prior to and during the official investigation; Mre. Franklin
made a separate preliminary investigation, while each accused, after an

" explanation by the law member of his rights, took the stand to testify as
to the ocircumstances under which he made his confession (R. 195,203,211,
213,220,238,246). The proseoution also introduced transcripts of the.
testimony at each official investigation (R. 238-244,245-252). In the
interests of brevity, the sources of information will be combined.

0. Captain Irlenborn was ordered from Washington to Camp Gordon in
AprilTto assist in an investigation of the incident (R. 213). This in-
vestigation was being conducted by Mr. Franklin, upon the orders of Colonel
Stacy Knopf, Director of the Security and Intelligence Division, Headquarters,
Fourth Service Command. It was then thought that deceased had committed
suioide, but this theory was quickly dispelled by the salient features of
the case and by the evidence which began to develop. The extent to which
each accused had been questioned at that time is not clear from the evidenoce,
but it is certain that no confession had then been obtained from either of
them (R.213,275-278). When Captein Irlenborn arrived at Camp Gordon he
found the investigation "virtually completed”, and so "merely interviewed"
each asoused. The interviews with each man were separate. Accused were
under guard (R. 213,220,226,231). No charges were then pending against
either of them (R. 229).

d. Acocused Gauss testified from the stand that he had been "literally
locked up" for the two weeks prior to his first meeting with Captain
Irlénborn.(R. 228). /Note: This is probably an exaggeration, since he
ocould not have been locked up before 6 April, at which time deceassd was
s8till thought to have been e suicide,. and this meeting took place on 17
" April./ Captain Irlenborn told accused that the latter "did not have to
admit anything" to him (R. 213). According to Gauss, Captain Irlenborn
told him that the statements of his comrades "were all against" him and
that it was ®"very, very damming for" him (R. 227). Irlenborn testified
that he told accused that the evidence pointed to him and to Straub, and
"that it would facilitate matters if they would tell the truth". He did
not base his appeal to accused to make a statement on accusedts "duty as
a German soldier" (R. 214,215). He cited to accused the example of lLeo
Schlageter, a German officer who had freely admitted orimes of sabotege to
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a French court, and who had thereby become a German hero. Accused tes-
tified that Captain Irlenborn told him he "could also do the like" (R.
215,216,227). Captain Irlenborn admitted that he had discussed Schlageter's
acts with accused, and that he "had hopes of obtaining a statement” (R. 216),

Accused testified that he asked Captain Irlenborn if he might confront
his comrades who were his accusers. The captain was unable to answer this.
Accused then asked Irlenborn if the latter believed that the whole matter
would come hefore a court-martial, and if he might confront the witnesses
there. Captain Irlenborn replied that he did not know exactly, but that
it was possible, but that should accused tell "a straight story at this
time the possibility might exist that it would not come before a court-
martial", Vhereupon accused demanded that he be tried by court-martial.
They then fell to discussing places in Germany, in apparently an amicable
manner. Accused said that he then trusted Captain Irlenborn, "because I
saw before me a fellow countryman who, while he was in the American Army,
was not an American" (R. 227-229).

Captain Irlenborn denied that he sald anything to accused about what
might happen to accused if he did confess his part, or "about his getting
by without a court-martial® (R. 215). Accused made no statement at this
time concerning his guilt in the murder (R. 217,229). There was no com-

_munication between accused and Captain Irlenborn thereafter until 4 May
1944, which was the day before the official investigation by Captain Arnow
at Fort lMcFherson (R. 269). Between 17 April and 3 lay li. Franklin talked
to accused several times. Each time he did so he aporised accused of his
right to remain silent, and apparently accused did so. On 3 May, however,
asccused answered Franklin's question whether he wished to make a statement
by seying that he would do so if he might have Captain Irlenborn as his in-
terpreter. Franklin hed agein told accused that he had been implicated by
the other prisoners (R. 138-201). Csptain Irlenborn was brought to Fort
MoFPherson and saw accused alone on 4 lay (&. 211,229).

Accused testified on the stand that he knew that he was not compelled
to meke any statement, and admitted that Captain Irlenborn made no promises
or threats. He furnished Captain Irlenborn a written statement in his own
hendwriting, and replied in the affirmstive to the captain's question whether
he was "surrendering" it volunterily (R. 211,230,254). Accused testified
that after he had given his statement to Captain Irlenborn, and had been
assured that the latter would translate it word for word, the captain told
him that -

"# * * The whole would then ©s a gripping confession and I
should look with assurance to the whole matter, that because of
this I would surely get to see my homclarnl egain, He sald thet
he could not definitely make this oromise because he was no judge,
but that he had great hopes and that I gshould rest assured #* » #»,"
(R. 228,229).
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The official investigation was held the following day at Fort licPherson.
Present were accused Gauss, Ceptain Arnow, Captain Irlenborn, lr. Franklin,
and a reporter (R. 196,211,245). Captain Arnow announced to accused that
he was the investigating officer under the provisions of Article of iar

70, had the interpreter read i% and the Charge and Specifications to accused,
and explained to accused his right to present evidence and witnesses in his
own behalf, and his right to ask questions of the prosecution's witnesses.
Accused was fully apprised of his rights to spesk or remain silent. Accused
stated that he understood all this (R. 246,247).

Captain Arnow was then called and sworn as a witness, his capacity
explained to accused, and questioned concerning his knowledge of the case.
He testified upon what he had learned, end accused was given an opportunity
to question him. Captain Arnow gave accused at least two more thorough
warnings and explanations of his rights, and asked him if he cared to make
a statement (R. 196-198,248,249). Accused then alluded to the written
statement he had given to Captain Irlenborn on the previous day. Captain
Arnow acknowledged this, again warned accused of his rights, and asked if
he cared to meke & verbal statement. Acoused stated that he desired to
made additions to thewrltten statement of the previous day. He then pro-
ceeded to do so (R. 202,207,249,250)., -He thereafter declined a further
opportunity to oross~examine Franklin. The substance of statements previously
made by all of his fellow priscners who later testified for the prosecution
upon trial was narrated to him by Captain Arnow. He declined an opportunity
to question these witnesses, and a similar opportunity to examine Captain
Irlenborn on the subject of their previous talks together (R. 207,210,

250-252 ).

e, Captairn Irlenborn talked to accused Straudb for about one-half an
hour on 17 April. According to Captain Irlenborn, their talk was "informal";
nothing was said about statements of other witnesses, and nothing "about
becoming & hero®. They did talk about the region in Germany from which ac=
oused had come. Witness made no promises or threats, and acoused made no
statement with reference to the killing, at that time (R. 216,217).

Aocording to accused, Captain Irlenborn told him that "it would look
pretty dark for" him, and that he "should stop denying it and should tell
the truth". He also told accused about Leo Schlageter, who had admitted

"his deeds. Acoused replied that Schlageter had been an officer, while he
was only a private, and that there was no comparison between them., Captain
Irlenborn then told accused that hisacthad been "a bold and shameless one"
(R. 231,232)., As a result of this interview, accused "did not have the
same feeling of safety, of assurance with Captain Irlenborn™ as he had had
with his other interviewers (R. 233). ‘

It does not appear that Captain Irlenborn saw accused Straub' again
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until 5 May which was the date of the official investigation at Fort
lcPherson by Captain Arnow. Also present were lr,., Franklin and the
reporter (R. 195,204,211,238,269). Captain Arnow announced to accused
that he was the investigating officer, read Articles of War 70 and 24,

and explained them to accused. The Charge and Specification were read.
The explanations were thorough, end accused said that he understood them
all, He was told that he was not entitled to a lawyer at the investiga=-
tion, but would be at any court-martial proceedings (R. 204,205,238-240).
lr. Franklin was then called and sworn as a witness, and in accused's
presence made a lengthy and detailed statement concerning what his in-
vestigation had disclosed, in brief, that the evidence and the testimony
of the other prisoners pointed irrefutably to the guilt of accused

Straub and Gauss (R. 195,196,241,275-278). Accused was then invited to
cross-exemine lir. Franklin and declined to do so (R. 196,207,241). The
interpreter then read "more than half" of a long statement by Metzger, and
accused declared that he did not wish to hear the rest of it, nor listen
to any statements detailing the testimony to be expected from Vollman,
Emde, Mrochen, Mueller, Maidhoff and latthes (R. 207.209.242). Accusged
was then asked if he wished to make a statement. He said that he would"
because Captain Irlemborn had told him the day before that accused Gauss
‘had made one (R. 205,206,242). It does not appear how or when on 4 May
Captain Irlenborn hed seen accused to tell him this. Accused thereupon

. made a statement, to whioh he refused to swear, but which, he declared, was
the truth (R. 205,242,272,273) and a further statement later in the inves=-
tigation (R. 279,280). He was warned of his rights under Article of Var
24 prior to each portion of his statement (R. 242,243)., Geuss' statement
was shown to him, and the autopsy report read. He declined an opportunity
to confront the witnesses (R. 207,209,243). ’

6. The confessions themselves.

a. In his written statement delivered to Captain Irlenborn accused
Gauss did not describe the details of the crime. He merely stated that he
alone had "carried out and executed this judgment" brought upon deceased
by deceased's "unsoldierly" and "impossible bearing of a traitor and
deserter", which judgment had "been demanded by the entire carp community"”.
He declared that all his comrades were innocent, and that they had only
known that it would happen and had happened. He called attention to previous
desertions from the prisoners' ranks, the "moral right as German soldiers to
protect the honor of his people", and the dead of two wars who "have given
their lives for the honor of their German people™. He asked to be permitted
to "Ju;tify himself as a Germen before the German Lew" (R. 267,268; Pros.
Ex. 25 .

b. In his statements during the investigation itself accused spoke
of deceased's past misdeeds and betrayals, his intention to desert, and
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the prisoners' feelings about this (R. 282). After Mr. Franklin had tes-
tified at length concerning what his investigations had disclosed (R. 275=
280) accused admitted the commission by him of the act, in a brief state=
ment in which he adopted his previous day's statement, and stated that’
"the declarations which have been made by }r., Franklin in my presence are
correct with the exception of few points", which he then described

(R. 279). He claimed for the prisoners "not only * * * the right but the
duty to commit such a one to the just punishment of death™ (R. 281). He
reiterated the prisoners' complaints against deceased, at length, saying .
finally that, "we could not wait until Guenther did desert because we could
not have been able to hold him responsible and thereby would have rested
one more shame and injury on the honor of the German people" (R. 282,283).

Accused Straub's statement was then read to accused Gauss (R. 283).
Accused then admitted that he.had "only endeavored to assume the ro--2msie
bility for everything myself and alone™ (R. 285,286).

c. Straub's confession was brief and clear. Accused Gauss, Mieller
and Metzger came to him on the evening of 5 April and told him that de-
ceased was leaving the next day, that he was "entirely devoid of charaster”,
and that "someone had to give him something to remember them by upon his
departure from Aiken", After the movie all gathered at accused's tent.

The discussion took place between deceased and accused Gauss, the "key
word" was spoken, and Straub pulled deceased back on the bed by the collar
of his overcoat and the rope. Straub smothered deceased's cries with his
free hand (R. 272,273). ; :

7. Evidence for defenée.

a. The highest ranking noncommissioned officer emong the German prisoners
was Sergeant Major Kurt Vogt. By virtue of this (and probably also because
he spoke English well) he was leader of and spokesman for the prisoners. He
was responsible for orgenizing their activities within the camp, and for
their welfare and discipline (R. 312,314). Directly subordinate to him
were eighteen sergeants, responsible for the performance of various duties
end details. Accused Gauss was one of these sergeants; he also took charge
of the prisoners' festivities on 30 January and on the German Memorial Day
in March, which all the prisoners attended, and which had been held with the
knowledge and permission of the American authorities (R. 314-31§).

During the time the prisoners had been at Gordon end Aiken, eight or
ten of their number had, at one time or another, been separated from the
rest and placed under the protection of the American guards because they
had indicated a desire "to go over to the American side".  This was known
to the prisoners (R. 316). Witness Vogt desoribed the oath of the German
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soldier, the conditions under which it was taken, and its binding nature.
The German soldier remains under it "until he is relieved from the Army",
and considers desertion "as- the greatest crime of all" (R. 319,323).

Vogt had no disciplinary powers, however, and neither he as camp leader
nor the other sergeants had power or authority to punish diseiplinary in-
fractions, much less to inflict corporal punishment. Witness had not au-:
thorized it in this case, In the German Army no sergeant could execute
a man except by the judgment of a courte-martiel, A similar instance of dis-
loyalty in the German Army would be reported to higher authority for court-
martial proceedings, although at the front it would be a soldier'!s duty to
shoot anyone caught in an act of desertion (R. 317,320,321).

The attitude of his fellow prisoners toward deceased was shown by tes=-
timony of Vogt and that of Sergeant Wilhelm Casselmann end Lanoe Corporals
. Wilhelm Bruecher and Johann Limbach. Deceased had disparaged the speeches
and singing held on 30 January under Gauss's leadership, calling them
"propaganda™, and dissuading other prisoners from attending (R. 297,300,
302). He had refused to sign his name to a list of prisoners who would
- agree to the mail strike, and had told the camp doctor that the German
cook was 'mot clean with his cooking" (R, 297,300). Deceased was quarrel=-
some in hiswork as an orderly in the kitchen and mess hall, and five men
had threatened to quit working with him. They were ordered back to work
by Vogt at the direction of "Lieutenant Williams", the commanding officer
(R. 295,296,317,318,321). Mueller had called him a traitor (R. 298). ’
He "was dragging Z?h§7 German homeland * * * into the dirt" (R. 310). The
men felt that he deserved death. The whole camp had great confidence in
accused Gauss and in view of the expected transfer of deceased to Camp
Gordon expected Gauss to punish deceased (R. 300,306,309,310,311).

These witnesses, as well as Matthes, lialdhoff, and Vollman, all tes-
tified that Gauss was an excellent soldier, solicitious of the welfare of
his men and popular among them, an efficient sergeant, and faithful to -
Germany, while Straub was a quiet individual, a "good comrade™, of honor=
able character, and highly thought of among his associates (R. 289,291,
293,301,302,307,308,310,316,318).

b. Acoused Straub's rights as a witness were fully explained to him
by the law member. He elected to be sworn as a witness and to testify in
his own behalf (R. 325,326). He stated that he was 38 years of age, had
been born in Wurttemburg, and had a grade school and vocational school
education. He was a motor mechanic in civil life. Except for one minor
violation of traffic regulations he had never been before a court. He had
volunteered for militery service twelve times before he was finally ac-
cepted in 1943 (R. 327-329). He served in the "Air Corps Infantry" in
Africa under Rommel, was captured in liay of 1943, quickly escaped to Sicily,
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end was again captured there in July of 1943. He had come to Camp Gordon in
October, and to Camp Aiken on 19 November (R. 329,330).

He first heard of deceased in March of 1944, when he heard Metzger speak-
ing derogzatorily of him, and in the ensuing days he continued to hear similar
statements by other prisoners (R. 330,331). His story of the events of the
evening of 5 April, although set forth in considerable detail from the time
he met with accused Gauss, lletzger and Mueller in the washroom of the latrine
to the disposition of deceased's body by tieing it to the light pole, differed
only minutely from that established by the evidence of prosecution's wit-
nesses (R. 332-339). They feared deceased would desert to the Americans
once he got away from Aiken, "The whole camp" demanded "the execution of
the judgment®. Accused Gauss accepted the responsibility for their deeds
as far as both the American and German authorities were concerned (R. 332,
333,339,346), Witness already had a rope in his tent. After the movie,’
when he arrived at the tent, he found the light out, and told the others
that Gauss and deceased were coming. Mueller arrived, then Gauss and de-
coased, whom he himself had never seen before. The light was now burning.
The various persons sat as described by prosecution™s witnesses, and the
heated colloquy between Gauss and deceased took place. Some of the accu-
sations deceased denied; on others he was silent, some he admitted. Ace
oused had now taken the rope from under his bed (R. 333-335). Gauss accused
deceased of golng over to the American Army, called him a traitor, and used
the word, "dog" (R. 336,337). Acoused Straub threw the rope, in a loop,.over
deceased's head and around his neck, pulled him beck on the bed, and with °©
accused Gauss and Muellerholding him, pulled it tight (R. 340, 3431 Pros. Ex.
20). Deceased put up only a feeble struggle (R. 343).

They then debated whether to throw the body ih a freshly dug pit which
was partially filled with rain water, but decided to hang it to a pole in
full view of the camp, so the camp would know "that the traitor had gotten
his just punishment" (R. 3%7,338,343,344). They were not trying to hide
what they had done (H. 337). Accused said to the court:

"e' s « I am no murderer, I merely fought for the honor of
my Fatherland and for therespect as a soldier, and I believe that
ev'e'r{ deoen‘l): German soldier would do likewisé if fate had demanded

t" (R. 342

o+ Accused Gauss' rights as a witness were. fully explained to him

by the law member. He, too, elected to be sworn as & witness and to tes= -
tify in his own behalf (R. 348). He stated that he was born in Wurtemburg,
and was 31 years of age. He had seven years of public school edusation and
three years in vocational school. His father had intended that he becoms

a butcher, but after three months he found himself unable to kill en animal,
and was apprenticed to his uncle, a cabinet-maker. He enfered the German
Army in March of 1940, served in France, Yugoslavia, Russia, again in France, .
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and then in Sicily, where he was ceptured. He arrived at Cemp Gordon in
October 15943, and et Alken in November. At the latter camp he was in charge
of & work detail, and also of sports, entertsinment end morale among the
prisoners (R. 349,350,362).

The American Articles of Viar had never .been read to the prisoners, but
"something" had at one time been read to them to inform them that they would
be punished by the Americans if they disobeyed orders (R. 352). Accused had
led the prisoners' services in observation of 30 January, "the day of the
foundation of the Third Reich", and of their liemorial Day. On these days,
as well as leading the singing, accused had made short speeches, in which
he reminded them of their homeland, and further pointed out to them their
duties as representatives of Germany and the Germen Army, end theéir corres-
ponding responsibilities of obedience to and respect for the Americans
(R. 350,351).

Deceased, however, was detested by the prisoners for his acts, which -
they considered "honorless”. He was quarrelsome. He slandered and dis-
pareged Germany, and persuaded the men in his tent not to take part in the
Jenuary celebration. He "had even thrown the honor of his own wife into
the dirt in front of the American soldiers and #* * % gaid his wife was seven-
teen years old and was a whore". He betrayed his German comrades to Amsrican
soldiers and officers. He said that he was not going back to Germany (R. 352,
355). Accused did not kmow deceased even by sight, but first Eruecher and -
thereafter other prisoners had come to accused with increasing complaints
about deceased (R. 352,354-356,363). "Seventy to eighty percent of the men"
(260 or 280 were in the camp) were disgusted with deceased's behavior. The.
night before the killing, Serfeant Cesselmann came into accused's tent, said
that deceased was leaving, and that "the cemp demanded" that accused "execute
the judgment", and that this must be done before decéased could leave "and
thereby have the opportunity to go over to the Americens" (R. 355,364).

This was further agreed upon by accused, Straub, Metzger and Mueller
in the latrine on the evening of 5 April. The details were discussed and
arranged in the manner described in the prosecution's evidence (R. 355,356).
After the movie accused sew deceased as they were leaving, asked if he might
speak to him, and they walked together through the darkness of the camp.

In response to accused's questions deceased admitted all the charges which
had been related to accused by their comrades (R. 356,357). Together they
then went to Tent A-5, where, in. the presence of the others, accused again
questioned deceased, and received similar replies, although &t first deceased
denied some of them due to the presence of Mueller (R. 257,358). Enraged at
deceased's admission that he planned to go over to the Americens, accused
uttered the cue word. The killing then took place. Accused's description
will not be detailed here, since it did not'differ from therfacts already
established (R. 358-360,362,362 ).
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Of his acts accused said that he considered them =

"As s complete, absolute German matiter. I have never had the
idea or plan to do anything egainst the American State, to harm it
in any way or to do anything to hurt its honor, and I was completely
convinced that the American military authorities could not punish
us. * * % that all that was necessary of the Americans is that a
report be given our homeland as to what happened to this individual"
(Re 361).

d. Accused also submitted to the court an unsworn written statement
(R. 365,366). It had been written by him in Atlanta on 1 June 1944 as a
supplement to that previously made by him to Captain Irlenborn (R. 365).
In it he reiterated his reasons for bringing about deceased’s death. Again,
they did not differ from the reasons given in his oral testimony, that of )
accused Straub, and the other witnesses. Accused relied upon the partioi-
pants' honor and duty as Germen soldiers, disclaimed intent or desire to
harm "the American State or its military might", compared his and his
comrade's situation to what might have been a similar one of American °
soldiers, and finally, asked to be allowed to shoulder the full responsi-
bility for it (R. 368-370).

©. Sergeant Vogt, recalled as a witness, testified that the Articles
of War had not been read to the prisoners (R. 371,372).

8. iie shall not recapitulate the evidence otherwise than to say that
it shows beyond all doubt that accused Gauss, acting in pursuance of a
previous agreement with accused Straub and others of their follow prisoners,
took decsased to a tent in the prisoner of war stockade at Cemp Aiken,
South Carolina. There both accused and another prisoner held deceased on
a bed, strangled him with a piece of tent rope, and,with the assistance
of ochers, tied his body to a light pole behind some other tents. They
claimed that they did this as an example to all the other prisoners, and
in the execution of what they believed to be the desires of a substantial
number of the camp's inmates, because of deceased's quarrelsomeness, his
disparagement of Germany, and his suspected intentions to desert their °
cause and teke up with the Americans. Both accubed confessed their parts,
and freely edmitted them from the witness stand.

9. The case was ably tried, by counsel for both sides, and by the

A
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malice need not exist for any particular time before the aot itself, and
the intent to kill need exist only at the time of the acte (Manual for
Courts-Martial, 1928, pages 162,163.)

It will readily be seen that the facts in evidence fall well within
the limits of the crime of murder. While neither accused knew deceased
personally, and had only hearsay knowledge of his past acts to which the
camp attached opprobrium, it is obvious that they bore a violent and
burning hatred for deceased, and that at least two hours prior to his
"~ death they had united in end resolved upon a plan for killing him, Their
rage sharpened by the admissions wrung from him by accused Gauss in the
- tent, they fell upon him, and while Gauss pinned him down, Straub garroted
him. The elements of malice, premeditation, intent, and participation in
the act are clearly shown on the part of each accused.

The defense raised the issue of what is in effect provocation, as a ..
result of deceased's past conduct, Accused's testimony is replete with
this element - their contempt for and rage at a traitor who stood ready
to desert them., We adopt with only a substitution of the names of the
accused, the language of the Board of Review in a recent similar case, .. ..
in which the same issue was raised (CM 248793).

's .

"Such a contention ZEBat accused had a right to kill a’
Ytraitor' in order to prevent further acts of 'treason£7'is
wholly without foundation. As prisoners of war the accused
are, under the Geneva Convention, subject to our Articles of
War. TVhether -(deceased) was a 'traitor' to Germany is not at
issue. The point is thatneither our own soldiors nor prisoners
of war have any authority as self=-constituted judges to sit in
judgment and toimpose punishment upon one of their number for
any cause, To contend otherwise is absurd.,"

The cited opinlon goes on to discuss the case of one Pedro Corpus, a military
prisoner of the United States in the Philippine Islands, decided in 1901, prior
to the adoption of the Geneva Convention, in which the same result was reached,
and states thati

"Accordingly, it must be concluded that regardless of whether
or not (deceased) was a traitor to the German Government, the ace
cused had no legal right as prisoners of war or as individuals
either to inflict punishment on him or to take his life. Neither
they nor any other self-constituted group may defy authority by
taking the law into their own hands™ (CM 248793). _ .

It is true that both aoccused were highly incensed at deceased at the

time they killed him. But we do not conceive this to present the issue of
killing in the heat of anger under such circumstances as to reduce the degree
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of the offense to manslaughter. The case previously cited and the prin-
ciples just established forbid sny such mitigation. Even viewing de-
ceased's acts and accused's retallatory measures through their own eyes,
we are met by the fact that the intent to kill had long been present in
their minds, and that theirrmalloe was deliberately heightened and sharpened
by their own conduct. Rather than being rendered incapable of delibera-
tion, they had chosen to deliberate, and in the course of this they sought
to create a provocation as an excuse for killing. The law does not recog=-
nize this sort of provocation as sufficient to reduce a -homicide from
murder to manslaughter (par. 149, MCM 1928, CM 248793,. and cases exten~
sively cited therein) .

Vie come, then, to the question of the confessions. As previously
stated, we have devoted much time and space in the preparation of this
opinion to thecircumstances under which they were obtained for the reason
that we are dealing here with the lives of men who have been placed within
the power of our jurlsdiction by the vicissitudes of fortune end the laws
of war. They are, indeed, strangers in a strange land, It is obvious from
a reading of their testimony that they think not as we do, but in a way
alien and even abhorrent to us, Neither this nor the nature of their
offense, however, reliseves the court or this Board of the duty of enforoing
in their behalf the most rigorous protection of their legal rights.

Little difficulty is posed by the admission of accused Straub's con-
fession. . No undue influence whatever appears to have been exeroised upon
him by Captaln Irlenborn. Acoused summarily rejeocted the captain's analogy
of Leo Schlageter, and they parted with a feeling in esccused's mind that
he could not trust Ceptain Irlenborn. There is nothing in the record to
show that the interview between them in any way induced accused to confess,
and, in fact, he did not. The use on 5 May of the confession previously
obtained from accused Gauss to induce accused Straub to make one does not
violate the established principles concerning the admission of confessions,
and is, in faoct, a recognized method of obtaining them (R. Wharton, Criminal
Evidence, sec. 623, 1llth ed.). In addition, accused was informed of the
overwhelming weight of the evidence against him. He was fully warned of
and understood his rights under the 24th Article of War, We hold the court's
refusal to exclude his confession to have been proper in all respects.

Accused Gauss' confession presents more difficulties, It is im~
possible for us to state with certainty the workings of the mind of a man
whose tongue is foreign and whose concepts of the law must necessarily
have differsed from ours. At the time he first parted from Captain Irlemnborn
he certainly placed great trust in the captain, looked upon him as a "fellow
countryman", and may well have thought that there was the person who could
explain why he had commlitted the murder, end could persuade the Americans
to let aocused answer for it to a German court-martial at the end of the
war. But in the interim between 17 April and 3 May accused was questioned
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several times by kr., Franklin. Each time he was warned of his rights.
Finally he declared that he would make a statement if he might have
Captain Irlenborn as his interpreter. Accused admits that he knew that
he need not make the statement, and that prior to making it Irlenborn
nade no promises. Only after acoused had voluntarily delivered up the
statement did Captain IrIenborn tell him in effect, that he might "look
with assurance™ to the future. I% was perhaps an urwise thing to say.
We think that it did not, under all the circumstances, vitiate the con-
fession. The statements made in the official investigation the next day
were made after full end repeated warnings. To. attempt to trace undere
lying motives back from them through the statement of the day before and
to the first interview with Captain Irlenborn defies mortal powers. We
can only saythat considering all the record, accused had ample warning
of his rights,that no promises or threats induced him to confess, and
that his confessions were properly admitted. '

The evidence aliunde 1s overwhelming agalnst both accused. They ad-

" mitted their deeds and explained their motives from the stand.. Assuming
only for thes purposes of argument that the confessions of either were in-
admissible, the court could not have found otherwise than it did. No error
occurred (CM 206090, Dig. Op. JAG, 1912-40, sec. 395 (10). pe 2063
CM 248793 ).

10. After the arraignment the defense counsel objected to further
procsedings on the ground of want of Jurisdiotion of the ocourt to try the
accused. The reason advanced was that the prisoners had been captured by
the British and Cenadians, and subssequently transferred to us for keeping,
and that the captor powers were solely responsible for their protection
and disc:.pline. This special plea was properly overruled.

" The Geneva Convention on Prisoners of War of 27 July,1929, provides
that "Prisoners of war shall be subject to the laws, regulations, and
orders in force in the armies of the detaining power" (Art. 44, FM 27-10,
sec. 118, p. 29). This detaining power is bound to provide for their
maintenance, which certainly includes the obligation to protect them
against violence from whatever source (Art. 4, FM 27-10, par. 75,p. 17).
OGne of the most likely methods to insure this protection is the maintenance
. of discipline and the deterrent effect of swift punishment for breaches
of it. The question was considered at the Judge Advocates'! Conference
at the University of Michigan in March, 1944, and there answered in the
affirmative (Report of Judge Advocates' Conference, p. 30). By the very
faot of capture and transfer the right to try and punish must necessarily
oexist. That the Articles of War were not read to accused is no defense.
Ignorance of or mlsapprehension concerning the law does not excuse its
wiolation., Murder is contrary to the laws of all civilized countries.
The Germans have never been reluctant to talk about the high degree of
their own civilization and the vast rights which accrued to them because
of it.

-17 =
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: 11. Other minor errors,none of them prejudicial to any substantial
right of either accused, are discussed at page 6 of the review of the
staff judge advocate, to which reference is made.

-12. The record shows that accused Gauss is 31-4/12 years of age and
that he was oaptured in Sicily July 27, 1943, and accused, Straub, 1s
38-6/12 years of age and that he was captured in Sicily July 18, 1943.
Gauss stated that he was married, and had three children (R. 369), while
it appears from accused's petition to the President for clemency (which
is atbtached to the record of trial) that Straub is married and has one
¢hild, Both accused were German prisoners of war confined at Camp Aiken,
South Carolina, on the date of this offense. The record contains no other
information as to the past record of either accused. o

13~ The court was legally constituted and had jurisdiotion of the
rersons. and the offense., No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion
of the Board of Review the record of trial is legally sufficient to
support the findings of guilty and the sentence and to warrant confirma-
tion thereof. A sentence of death or imprisonment for life is mandatory
upon a conviction of murder in violation of Article of War 92. Artiocle
66, Geneva Convention of 27 July 1929, Relative to the Treatment of
Prisoners of War, provides thats:

"If the death penalty is pronounced against a prisoner
of war, a communication setting forth in detail the nature
and circumstances of the offense shall be sent as soon as
possible to the representative of the protecting Power, for
transmission to the Power in whose armies the prisoner served.
"The sentence shall notbe executed before the expiration
of a period of at least three months after this communication.™

-'18 =
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1st Ind.
- 2-0CT 944

War ﬁepartmant. JeAeGa0e, = To the Secretary of War.

1. Herewith transmitted for the action of the President are the record
of trial and the opinion of the Board of Review in the case of Prisoners of
War Erich Gauss, Sergeant, German Army Serial Number 81G-28784, and Rudolf .
Straub, Private, German Army Serial Number 31G-16830.

2. I conocur in the opinion of the Board of Review that the record of"
trial is legally sufficient to support the findings and the sentense and to
warrant confirmation thereof. The record shows thet accused, Gauss, was a
noncomunissioned officer, and Straub, a private, in the German Army, were
taken captive by the British and Canadians in Sicily in 1943, subsequently
trunsferred by the captor powers to the United States for the purposes of
detention, and eventually placed in a prisoner of war stockade at Camp

- Aiken, South Carolina. Among the prisoners there in confinement was one
Horst Guenther, who was unpopular among many of the Germans because of his
quarrelsomeness, his friendship with Americean guards, his reporting of
breaches of discipline among the prisoners, his disparagemsnt of things
German, and his suspected intentions to "desert® to the American side.
Although neither accused kmew Guenther personally, they had heard their
fellow prisoners' complaints. On the evening of 5§ April 1944, accused,
together with two other prisoners, met and resolved to punish Guenther,
.who was to be transferred to another camp the next day. After the evening
movie, Gauss took Guenther to one of the tents, where accused Straub and
other prisoners were waiting., After accusing Guenther of the various
allegedly "traitorous" acts previously set forth, Gauss pushed him dowa
on a bed, and held him while Straub strangled him with a tent rope. His
body wes then hanged to a pole in the stockade. The evidence shows, be-
yond a reasonable doubt guilt of every element of the crime charged, on
the part of 2ach accused, and further indicates a studied and calculated
planning and execution of the murder on the part of both. Each acoused,
in separate confessions as well as in testimony from the witness stand,
admitted the offense. Their defense was, in substance, that deceased was
a traitor to Germany, sand as such it was their duty as good soldiers of
the Reich to execute him and that they considered this solely a German
matter. Such summary "justice™, of course, has no place in this country.
I recommend that the sentence of each acoused be confirmed and ordered:
executed. : »

3. General court-martial jurisdiction to try the soccused is derived

from the Geneva Convention of July 27, 1929, Relative to the Treatment of
Prisoners of War. The Department of German Interests of the legation of

- 19 -
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Switzerland was given more than a month's notice of the place and date of
trial. The accused had the services of a competent interpreter as well as
the official interpreter of the cawrt. They expressed themselves satisfied
with the defense counsel assigned to them and with the court. They were
ably and vigorously defended, and the court scrupulously observed every
legal right granted .to them and guaranteed by our own, or by international,
law, Article 66 of the Geneva Convention provides that if the death penalty
is pronounced against a prisoner of war, a communication must be sent to
the protecting power for trensmission to the power in whose Army the
prisoners served, setting forth in detail the nature and circumstances of
the offenses of whichthe prisoners have been convicted. This article also
provides that the death sentence shall not be executed before the expira-
tion of a period of at least three months after this communication.

4. Attached to the record is a letter dated 1 July 1944, signed by
each acocused and addressed to the President. Consideration has been given
to this:letter in making the within recommendation, '

5. Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action and a form of Execubtive action
designed to carry into effect the recommendation hereinabove made, should
such action meet with approval.

. -~ R
Vu_,g_,g,dkm—u S S AR N

Myron C. Cramer,
Major Gemeral,
3 Incls. The Judge Advocate General,
Incl.l-Record of trial.
Incl2« Drft. of 1ltr.
for sige. Sec. of War.
Inel.3=Form of Ex. action.

(Sentence of each accused confirmed. G.C.M.0. 287, 6‘Ju1-1945)
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WASHINGTON, D. C.

Board of Review

CM 260194

UNITED STATES

Ve

Private Firast Class GEORGE
R. COLLETT, JR. (37509169),
Will Rogers Reconnaissance
Supervisor Detachment,

2 SEP 1944
‘THIRD AIR FORCE

Trial by G.C.M., convened at
W1ill Rogers Field, Oklahoma,
1 June 1944. Dishonorable
discharge and confinement for
ten (10) years. Disciplinary
Barracks,

HOLD-ING by the BOARD OF REVIEW
TAPPY, BHARNOOD and TREVETHAN, Judge Advocates

The record- of trial in the case of the soldier named above has
been examined and is held by the Board of Review to be legally sufficient

to support the sentence .

‘Y} ge Advocate.

Fopece

2 4

', Judge Advocate.

L Awrildae., Judge Advocate.
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 SPJGN-CU 260194 1st Ind
Hq AST, JAGO, Washington 25, D.C. MAR 23 1945

To: The Secretary of ar.

1. Pursuant to the provisions of Article of War 503, as amended
by the act of 20 August 1937 (50 Stat. 724; 10 U.S.C. 1522), there is
transmitted herewith for your action the record of trial and the ac-
companying papers in the case of Private First Class George R.
Collett, Jr. (37509169), Will Rogers Reconnaissance Supervisor De-
tachment, together with the holcing thereon by the Board of heview.

2. The accused was tried upon the following Charges and Specifi-
.cations:

CHARGE I: Violation of the 93rd Article of War.

Specification: In that Private rirst Class George R.
Collett Jry, Will Rogers Reccnnaissance Supervisor
Detachment, Will Rogers Field, Oklahoma, did, at Salt
Lake City, Utah on or about 22 March 1944, unlawfully,
willfully and feloniously instill an unknown quantity
of hydrochloric acid (H Cl) into his right ear causing
almost complete destruction of the right ear drum.

CHARGE IT: Violation of the 96th Article of Tar.

Specification: . In that Private First Class George R. .
Collett Jr, Will Rogers Reconnaissance Supervisor De—
tachment, Will Rogers Field, Oklahoma, did, at Salt
Lake City, Utah, on or about 22 March 1944, with the
intent and purpose of rendering himself unfit for

. overseas duty, willfully instill an unknown quantity
of hydrochloric acid (K Cl) into his right ear causing
almost complete destruction of the right ear drum.

The accussed pleaded not guilty {;, and was found guilty of, both Charges
and the Specifications thereunder. He was sentenced to dishonorable
discharge, forfeiture of all pay and allowances due or to become dus,
and confinement at hard labor at such place as the reviewing authority
might direct for ten years. The reviewing authority approved only so .
much of the Specification of Charge I and Charge I as involves a finding
of guilty of that Specification in violation of Article of War 96, ap- -
proved the sentence, designated the United States Disciplinary BarrackS,.
Fort leavenworth, Kansas, as the place of confinement, and forwarded

the record of trial‘fbr action under Article ‘of War 50%.
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3. The Board of Review, in what is called a "Short Holding"
and without giving its reasons therefor, has held that tie recora
of trial is legally sufficient to support the sentence imposec. I
do not concur in the board's holding and for the reasons heresin-
after stated I am of the opinion that the record is legalily insuf=-
ficient to support the findings of guilty and tne sentence and that
ooth should accordingly be disapproved. y

. Since the evidence clearly establishes tne offense alleged,
the controlling issue is vwhether ths accused was, at the time of the
allezed offenses, mentally accountable therefor. The liamual for
Courts~iartial states that:

"3 ¥ # A person is not mentally responsible for an
offense unless he was at the time so far free from mental
cefect, disease, or derangement as to be able concerning
the particular acts charged botn to cistinguish right from
wrong and to adhere to the right" (1., 1928, par. 7€).

The above test has long been recognized in military law and its principles
have been sanctioned by ths sceral couvrts, includin; the Supreme Court
of the United States.

The Manual also provices that:

"There a reasonable doubt exists as to the mental re-
sponsibility of an accused for an offsnse charred, tne ac-
cused can not legally be convicted of that offenss. = 3 =t
(1ici, 1928, par. 79).

This provision, which is similar to the rrovisions of theld2l Maual,

places the burden of ultimate persuasion on the issue of mental

responsibility upon the prosecution and recoznizes the fundamental .

principle that all men are deemed innocent until proven guilty be-

yond a reasonable coubt (see liCi, 1921, par. 219). On tnis point the

United States Supreme Court has made the followin; suthoritative pro-
nouncement :

"% % % Strictly speaking, the burcen of proof, as those
words are understood in criminal law, is never upon the ac--
"cused to establish his inmocence or to . disprove the facts
necessary to establish the crime for which he is indicted.
It is on the prosecution from the beginning to the end of
the trial and applies to every element necessary to consti-
tute the crime # % 3,

3* A #* . 3

"If insanity is relied on and evidence given tending
to establish that unfortunate condition of mind, and a reason-
able well-founded doubt is thereby raised of the sanity of .the

-

/
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accused, every principle of justice and humanity demands that
the accused shall have the benefit of the doubt™ (Lavis v.
United States, 160 U.S. 469).

In the present case four medical witnesses, three of whom
were conceded to be experienced psychiatrists, testified at the trial
at consicerable length concerning the disability affecting the mental
condition of the accused. In addition, each specifically testified
that, upon the basis of his observation and examination of the ac-
cused and the test of mental accountability as presented in our lianual
for Courts-iiartial, the accused was, at the time of the offense in
question, unable to adhers to the right, and, therefore, was not
mentally accountable for the act charged (R. 58, 70, 81, 86). One
of ‘the witnesses who had served on a medical induction board and one
other who had served as the neuropsychiatrist, Station Hospital, Will
Rogers Field, Oklahoma, testified that the accused, because of his
mental condition, should never have been inducted into the service
(Re 73, 81). Although two other medical witnesses, who were not” ex-
perienced alienists or psychiatrists, testified that they had physi-
cally examined the &accused in ths past and had observed no mental ab-
normality in him, both conceced that they had never given the accused
a mental examination and neither asserted that the accused was "so far
free from mental defect, disease, or derangement, as to be able con-
cerning the particular acts charged both to distinguish right from wrong
and to adhere to-ths right".

Since the substance of the medical testimony set forth in the
record of trial tends to prove that the accused was not mentally ac-
countable for his act, and clearly raises a reasonable doubt as to
whether the accused at the %time of the alleged offense, was "so far free
from mental defect, disease, or derangement, as to be able concerning
the particular acts charged % 3 # to adhere to tue right", and since
there is no other substantial eviaence in the record of sufficient c¢clarity
to overcome that reasonable doubt, the prosecution, in the light of the
controlling principles above stated, in my opinion has failed to discharge
its burden of proof on the vital issue of the accused's mental responsi-
bility. Accordingly the findings of guilty anc tne sentence should be
disapproved.’

4. Subsequent to the trial of this case the reviewing authority
directed that the accused be examined by a board cf medical officers
for tae purpose of determmining the accused's mental accountability for
the offense charged. The findings of this board of officers were in con-
clusion identical with thz testimony of tlie four medical witnesses who
nad testified at the trial that the accused was not mentally accountable
for the act charged. At a later date the reviewing avthority again
directed that the accused be examined by a second board of medical
officers for the purpose of determining iis mental accountability.
. This second board expressed the opinion that the accused was free from
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mental cefect, disease, and cderangement. The findings of these two
medical boards were not part of the record and the conflicting op-
inions which they expressed tended only to increase the doubt which
the record of trial had created as to the accused's sanity.

5+ Accordingly I recommend that the findings and sentence be
disapproved and that a rehearing be suthorizsd before another court.-
Inclosed is a draft of action,prepared for your signature, desiged
to carry into effect the forezecing recomuendation, should it meet
with your approval.

., L S~

2 Incls : MYRON C. CRAVER
Incl 1 - Record of trial lajor General

Incl 2 - Form of action The Judge Advocate General

(Findings and sentence disapproved and rehearing authorized before
another court, by order of the Acting Secretary of War,
27 Mar 1945. Rehearing was not held)
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Army Service Forces
In the Office of The Judge Advocate General
' Washington, D.C.

SPJGN .

c 260781 . | ‘
| | '31 ocT 1944

EIGHTH SERVICE COMAND

ARIY SERVICE FORCES

UNITED STATES

Ve *
Trial by G.C.i., convened at
Camp Gruber, Cklahoma, 3, 4,
and 5 July 1944. Ueath by
hanging.

Unteroffizier EDGAR MENSCHNER,
German Prisoner of War, No.
58804, Company Fight, Compound
B, Camp Chaffee Prisoner of War
Camp.

N N M e N S N N St

OFINICN of the BOARD Or REVIEW
LIPSCOMB, O'CONKNCR and GOLDEN, Judge Advocates

1. The record of trial in the case of the prisoner of war named
above has been examined by the Board of Review and the Board subnits
this, its opinion, to The Juage Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: ‘

CHARGE: Violation of the 92d Article of War.

Specification: In that Unteroffizier Edgar Menschner, a
Prisoner of Var, Prisoner of War Camp, Camp Chaffee,
Arkansas, acting jointly and in pursuance of a common
intent with persons unknown, did, at Prisoner of War
Camp, Camp Chaffee, Arkansas, on or about 23 March 1944,
with malice aforethought, willfully, deliberately,
feloniously, unlawfully and with premeditation,kill one
Hans Geller, a human being, by beating him to death with
an instrument or instruments unknown.

ADDITIONAL CHARGE: Violation of the 96th Article of Var.

Specification: In that Unteroffizier Edgar Menschner, a
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Prisoner of War, Frisoner of War Camp, Camp Chaffee,
Arkansas, did, at Prisoner of VWar Camp, Camp Chaffes,
Arkansas, on or about 16 March 1944, wrongfully and
unlawfully organize a group of Prisoners of iar for
the purpose of inflicting violence upon other Pri-
soners of War confined in the said Prlsoner of War
Camp.

The accused pleadsed not guilty to and was found guilty of both Charges
and the Specifications thereunder. He was sentenced to be hanged by the
neck until dead. The reviewing authority approved the sentence and for-
warded the racord of triel for action under Article of War 43.

. 3. The accused is a German prisoner of war. The jurisdiction of

the general court-martial which tried the accused for the offenses charped
was derived from the Geneva Convention of July 27, 1925, Lelative. To the
Treatment of Prisoners of ifar. The. Department.of German Interssts of

the Legation of Switzerland was given more than three weels notice of the
. place and date of trial. The accused had recourse to the services of

a competent interpreter and was defended by military counsel acceptable

to him. Ivery right and privilege guaranteed by international law to
prisoners of war against whom judicial proceedings have been instituted
“were strictly observed (it. 7-12).

. 4. The competent evidence for the prosecution shows that on 23 iarch
1944, the cate of the alleged murcer of llans Géller, the accused and the
deceased were both German prisoners of war in the Prisoner of lar Cmur,
Camp Chaffee, Arkansas. The Prisoner of War Camp was divided into thr.
separate compounds referred to in the record as compounds A, B, and b..
There vierg four prisoner of war companies within Compound B, numbered
5, 6, 7, and 8. Both ths accused ana the deceased were members of
Company 8. First Sergeant Franz laba, a German noncommissioned officer,
was in charge of Company 8 and the accused was his company clerk and
assistant (r. 39, 40, 134;. In acddition to his duties as company clerk
and assistant company leader, the accused gave M"orientation lectures" to
the men of his company, made reports on activities at the front, taught
German language classes and was described as an officer of the National
Socialist Party of Germany and as the political leader of his company
(R, 39, 40, 139, 14J). On the other hand, the deceased, an ablebodied
young German, was described as being 01sllked in his company and as being
suspected of treacherous activities (. 128-131, 140).

On the night of 23 liarch 1944, between 8:00 and 8:30 p.m., the
deceased and two other prisoners of war wers in their barrack engaged in
repairing a radio. A:"stranger" entersd end asked "Is anyone here from
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Sundein?" The deceased replied, "I am from Sundein®. Prior to that
time his two comrades had not known the name of the German towm where

the deceased hac¢ previously lived. The deceased walked over to the
"stranger® who "told him that there was a man from Sundein at the wire
fence of Compound C who wanted to talk to him" (it. 37-38, 48, 92). The
deceased told the "strangsrY that he would "be right with" him and forth-
with Teft his barrack (it. 39).

At approxdimately the same hour, a commotion and the cry of
"Ow" was heard in the vicinity of the fence Separating Compound B from
Compound C and five to seven men were seen running. Two of ithe men had
pieces of wood in their hands (R. 50-59}. At about this time Prisoner
of War Werner Albrecht, a member of Company 6, came out of building
#5155, and collided with the deceased who was being chased by a large,
robust individual dressed in prisoner of war clothes with a cover over
his head. He had a piece of wood in his hand with which he was seen to
strike the deceased four blows over the head. The deceased was holding
up his hands in an effort to protect his head and was shouting that he
was not guilty. The man beating the deceased was not the accused
(R. 55-68). TIwo other prisoners of war saw ‘the deceased pursued by a

" men with a stick of wood in his hand. The stick was from two to Hur

inches wide and about thirty centimeters long. As one blow was struck
the accused's knees buckled. He succeeded, however, in rumning into the
orderly room of Company 7. His pursuer then turned and departed into the

‘area of Company 5. The two witnesses followed the deceased to the or-
?erly room and recognized him as the man who had been pursued and beaten
R. 69-287).

When the deceased entered the orcerly room he was out of breath,
and was holding his hands to his head. He acted as if he were drunk.. Vhen
asked what his trouble was he replied "Oh, nothing" but later said "0Oh,
those swine" (d. 88=91). The deceased remained in the orderly room from
two to five minutes and then went to the dispensary. Later, when he re-
turmned to his barrack, he was walking slowly and gnashing his teeth. When
asked who had beaten him, he said that he "wasn't going to tell anything,
and he was going to take up that matter with sach man by himself" (it. 40-41,
50). Shortly thereafter, however, he stated to Prisoner of Tar Schober
"That was your comrades from Barrack 33%. The accused and Prisoners of
ar Burmester and Beck lived in Barrack 33 (R. 93-94). .

The deceased went to bed at ‘about 9:40 p.m. During the night
he cried out and vomited. On the following morning he was unconscious
and could not be aroused (R. 40-41, 69, 77, 85, 86). On the following
day, 25 ifarch 1944, at 12:25 a.m. the deceased died without having re-
gained consciousness. His death is described as resulting from the rupture
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of the middle meningeal artery, secondary to a fractured skull. The
appearance of an x-ray picture of his skull was compared to a shattered
egg shell with numerous cracks rumning through it. In the opinion of &
medical witness, the injury to the deceased's head was caused by a blow
from a blunt instrument and could not have been caused by a fall from
his bed (R. 19-25). :

The prosecutlon presented various related instances and cir-
cumstarces in support of its allegations that the accused had organized
a group of prisoners of war for the purpose of inflicting violence upon
other prisoners of war, and that he had employed that agency to accomplish
the murder of the deceased.

Sometime prior to the alleged murder of Hans Geller a German
sergeant named Koch, a close friend of the accused, had been transferred
from Compound B.  There had been a rumor in Company € at that time that
"the deceased had procured Koch's transfer and Koch had himself expressed
that opinion to Sergeant Raba. On the day of Koch's departure, the ac-
cused was heard to tell him in a soft voice that, "We shall ses. If we
can prove anything on him, we shall send you a death notice". The wit-
ness then added "And I would like to call your attentlon to the fact that
this 'on him' referred to Geller because it was common rumor in the company
that Sergeant Koch was transferred through Geller® (R. 127-139).

. A short tims prior to 23 Liarch 1944, Prisonsr of War Franz Endlein,
a member of Company 8, was called in by the accused and reprimanded for
talking through the fence to a prisoner of war confined in Compound C. It
appears that the man with whom Endlein had talked had previously been in
Compound B ard had been transferred. The accused said of him that, "he had
separated himself from us, and therefore it is sure that he is not a
National Socialist, # 3 " (R. 114-115). Although Endlein stated that this
individual was a relative, the accused suspected him of talking politics.
Endlein stated, however, that he -didn't "talk about political matters$ at
all®. In this conversation, the accused, according to_kindlein's testimony,
told Zndlein that "it didn't matter whether I /Endlein/ was related to him
or not, and if I go over there once more I knew what was coming, I knew
what means of power they had at their disposal" (R. 114-115). Thereafter,
on the evening following the attack upon the deceassd, Endlein was called
out of his barrack by another priscner of war. When Endlein came out of
his barrack the accused said to him "Endlein, I shall havs to talk with
you alone, that is, man to man®. "Endlein, you probably know what this

is all about, concerning this matter which happened. You can go to sleep '
all right. You don't have to be afraid of anything. I give you my word

of honor nothing is going to happen to you" (R. 117-118).

Approximately eight days prior to 23 March 1944, the American
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authorities called for prisoners of war in Compound B to serve as drivgrs
of motor vehicles. Prisoner of War Joseph Baguette, a member of Compafy
8, volunteered for such service. As a result of Baguette's volunteering,
the accused talked to Sergeant Raba, the leader of Company 8, and in the
course of the conversation stated that "Tonight Baguette will get a .
beating”. Sergeant Raba asked the accused who was going to do the beating,
and the accused told him that he, the accused, had organized a group of -
men from Company 7 for such purpose. The .accused also explained that the -
"peating detail" was so organized that "one man did not know the other".
Sergeant Raba remonstrated with the accused saying to him "We don't want

to do that. We don't want to set ourselves up as judges. Everyone should
know himself what he should and what he should not do". The accused
replied, "0.K., then as far as I am concerned you can let them all go over
to the other side"™. -Thereupon the accused rather disconcertedly left the
orderly room (R. 99, 135-136). This evidence was presented by Sergeant
Raba who admitted that he did not like the ‘accused because "/The apcuseg7
didn't quite recognize ZEim/ as Company Leader?, On the night following
this conversation Baguette attended a class and was absent from his barrack.
During his-absence a "stranger" called at Baguette's barrack and asked for
‘him, stating that "There are some peopls at the fence and they want to

talk to him". After Bagustte returned to his barrack he was told of the
incident. Apprehensive of danger because of his previous act in volunteering
- to serve the American authorities, he went to his company orderly room to

" discuss the matter with the accused. Iuring the conversation the accused
told him that he had nothing to fear and "that if the company had some
beating to do then the company itself would take care of that" (R. 100-110).

During the month of Liarch the deceased and Burmester and Beck
had worked togethsr on work detail 36. On the morning of 23 March 1944
both Burmester and Beck were dismissed from ths detail and returned to
their barrack where ths accused also lived. There they discussed their
dismissal with the accused and blamed the deceased for it. The accused
came over to Burmester's bunk and said, "Burmester, listen heres. Nothing
is to be dons against Geller. Nothing will be said about it. Nothing will
be done. Just walt®. The accused also told Burmester to wait for later
developments and to "wait and see" (R. 125-131). Later on the same day the
accused stated to Sergeant Raba that "That bum Geller; he ought to be
killed" (R. 137). To this statement Sergeant Raba replied, "that 1is easy
to say; to kill somebody; but we can't do that Just because we have a
susplcion that he did something, that isn't right"*. The accused then
replied, "Well, that is not the only case. We have several cases involving
hinm of which he was the cause". Sergeant Raba then said, "Yes, it's clear
that he 1s a bum and that he deserves punislment, but we can't kill him.
He gets a good beating but we can't kill him". The accused made no further
comment and left (R. 137-138). On the morning following the beating of
the deceased, the accused came into his barrack and said to Burmester,

t
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¥3urpester, come to the orderly room. The officer, Captain Kubitschek,
an American officer, is in the orderly room, You don't know anything;
is that clear? 4nd can you prove whare you were last night?" Burmester
then went to the orderly room with the accused (it. 120).

Evidence was introcduced to the effect that a card system was
maintained in the orderly room of Company € showing the name and resi-
dence in Germany of sach prisoner of war in the company. Only two
American sergeants, the accused, Sergeant xaba ana irisoners of War
Schuh and Homeyer had access to these records. The orderly room was
kept locked when it was not being used by one of these persons (i. 136~
137). ‘ . .

The evidence further shows that between 8:00 and 9:00 o'clock
on the nmizht of 23 liarch 1944, the time during which the deceased was
beaten, the accused was engaged in teaching a German lanpuage class

L. 102). The evidence also shows that the accused attended the funeral
of the deceased (d. 144).

5. After the law member had explained to the accused his rights
relative to testifying or remaining silent, the accused stated that he
understood the explanation which had been given and that he "refused to
talk® (. 5, 165). DNo evidence was presented by the defense.

. 6. The Specification of the Charge alleges that the accused ‘

My % % acting joinily and in pursuance of a common in-
tent with persons unknown, did, at Frisoner of War Camp,
Camp Chaffee, arkansas, on or about 23 larch 1944, with
malice aforethought, willfully, deliberately, feloniously,
unlawfully and with premeditation, kill one lans Celler,

a human being, by beating him to death with an instru-
ment or instruments unknown.!

The Specification of the Additional Charge alleges that the accused wrong-
fully and unlawfully organized a group of prisoners of war for the purpose
"~ of inflicting violence upon other prisoners of war. Ubviously the crime
of murder is the more serious of the two offenses alleged.

‘ Lurder is defined as " # # the unlawful killing of a human
being with malice aforethought®, The word "unlawful" as used in this
definition means "# #% % without legal justification or excuse". A
Justifiable homicide is "a homicide done in the proper performance of
a legal duty % # #%, An excusable homicide is one "* ¥ % which is the
result of an accident or misadventure in doing a lawful act in a
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Jawful manner, or which is done in self-defenss on a sudden affray

# 3 #¥M, The definition of murder requires that the death of the

victim . M# # % take place within a year and a day of the act or omission
that caused it # # # (par. 148a, MCH, 1928). It is universally re- - -
cognized that the most distinguishing characteristic of murder is the
elanent, of "malice aforethought®. The authorities in explaining this
term have stated that the term is a technical one and that it cannot

be accepted in the ordinary sense in which it may be used by the layman. .
In the famous ¥ebster case, Chief Justice Shaw explalns the meaning of

. malice aforethought as fbllows.

3% x # Malice, in this definition, is used in a techmnical
' sense, including not only anger, hatred, ard revenge, but |,
every other unlawful and unjustifiable motive. It is not con-
fined to ill-will towards one .or more individual persons, but
is intended to denote an action flow1ng from any wicke d
and corrupt motive, ‘a thing done malo animo, where the fact
has been attended with such circumstances as carry in them
the plain indications of a heart regardless of socialvduty,
and fatally bent on mischief. And therefore malice is
implied from any dellberate or cruel act against another,
however sudden. .
_ % . % 3* *® A
M3 3¢ % It is not the less malice aforethought, within
the meaning of the law, because the act is done suddenly
after the intention to commit the homicide is formed; it
“is sufficient that the malicious intention precedes and
accompanies the act of homicide. It is manifest; therefore,
-that the words 'malice aforethought', in the description of
murder, do not imply deliberation, or the lapse of considerable
time between the malicious intent to take 1life and the actual
eXecution of the intent, but rather denote purpose and desizn
in contradistinction to accident and mischance" (Commorwealth
V. Hebster, 5 Cush. 2965 52 Am. Dsc. 711). \
Similarly, the KHamual for Courts-ilartial defines malice afore-
thought as follows:

#ialice aforethousht - Iialice does not necessarily mean
hatred or personal ill-will toward the person killed, nor
the actual intent to take his life, or even to take anyone's
life. The use of the word 'aforethought! does not mean that
the malice must exist for any particular time before commission
of the act, or that the intention to kill must have previously
existed. It is sufflclent that it exist at the time the act
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is committed.

mizlice aforethought may exist when the act is unpre-
meditated. It may mean any one or more of the following states
of mind preceding or coexisting with the act or omission by
which death is caused: An intention to cause the death of,
or grievous bodily harm to, any person, whether such person
is the person actually killed or not (except when death is
inflicted in the heat of a sudden passion, caused by adequate
provocation); knowledge that the act which causes death will
probably cause the death of, or grievous bodily harm to, any
person, whether such person is the person actually killed or .
not, although such knowledge is accompanied by indifference
whether death or grievous bodily harm is caused or not or
by a wish that it may not be caused; intent to commit any
felony 3 % #® (MCLM, 1928, par. 148a).

The words "deliberately" and "with premeditation® have been
held to mean "# % # an intent to kill, simply, executed in furtherance
of a formed design to gratify a feeling for revenge, or for the accomplish-~ .
ment of some unlawful act" (Wharton's Criminal Law, vol. 1, sec. 420).

Since the Spescification alleges that the accused murdered Hans
Geller by dcting jolntly and in pursuance of a comron intent with persons
unknown, it is only necessary, if the findings of guilty under the Specifi-
cation are to be sustained, that the proof show that the fatal beating’of
the deceased resulted from the concerted action of the group of which the
accused was a part or that the accused encouraged, assisted or commanded
the attack. It is not necessary to show that the accused struck the death
blow or was present at the time and place of the fatal beating for the
United States Code provides that, "iWhoever directly commits any act consti-

. tuting an offense defined in any law of the United States, or aids, abets,
counsels, commands, induces, or procures its commission, is a prlnclpal"
(35 Stat. 1152; U.S.C. Title 18, sec. 550).

The doctrine which imposes responsibility upon a man for the
act of his agent in the perpetration of a crime is a very ancient one.
In Carlisle v. State (31 Texas Criminal Appeal, 537, 21 S.W. 358), the
court in sustaining a conviction for murder against an accused who was
not present at the scene of the crime said:

"The correctness of this doctrine is clearly sup=~
ported in the death of Uriah, which was caused by
Lavid. The Lord, speaking through Nathan, said to
David: t"Wherefore hast thou despised the commandment
of the Lord to do evil in his sight? Thou hast killed
Uriah, the Hittite, with the sword, and hast taken his
wife to be thy wife, and hast slain him with the sword
of the children of Ammon'. Now, David was not pre-
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sent when Uriah was killed. David did not with his
own hands slay Uriah with a sword, but when Joab
placed Uriah in a position in which death was in-
evitable, and thereby had him killed, under the com-
mand of David, David killed Uriah with a sword just
as if he had slain him with his own hands."

Similarly'in.1854 in Brennan v. _ths People (15 Ill. 311), the court said:

#The prisoners may be guilty of murder, although

.they neither took part in the killing, nor assented

to any arrangement having for its object the death
of-Story. It is sufficient that they combined with
those committing the deed to do an unlawful act, such
as to beat or roB’Story; and that he was killed in

the attempt to execute the common purpose" (2 Hawk.
P.C. ch. 29; 1 Hale, P.C. ch. 343 1 Hussell on Crimes, '
243 1 Chitty, Criminal Law, 264). -

. In 1919 in the court-martial case of Cook et al, Cl 123414, the Board of
Review in reviewing the record of the trial of nineteen general prisoners
tried for a murder coxmitted in the United States Lisciplinary Barracks,
in which some but not all of the accused participated in the final fatal
attack, said: T
"In the present case, to constitute any

of the accused aiders and abetters, it is not

necessary that they should have assisted in

the particular acts of criminzl violence re-

sulting in the death of the deceased; but it

‘is sufficient if they were acting in general

concert with the actual perpetrators of such

acts in their commission.”

The evidence must be examined in the light of the above con-
cepts. If the accused either ordered, directed or encouraged the beating
of the deceased, he is guilty of murder as charged. The evidence showing
the guilt of the accused is circumstantial in character. .Because of this
fact 4t may be helpful to the present analysis to distinguish between so-
called circumstantial evidence and so-called positive or direct evidence
and to observe the relative points of strength and weakness which achere
in each type of proof. The ilanual for Courts-ilartial explains the nature
of direct and circumstantial evidence as follows: - o

" BIf a statement made by a witness or contained in
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a document is such that if true it would directly prove

or disprove a fact in issue, the statement is called
direct evidence. If the statement would, if true, directly
prove or disprove not a fact in issue but a fact or cir-
cumstance from which, either alone or in conmnection with
other facts, a court may, according to the common ex-
perience of mankind, reasonably infer-the existence or -
nonexistence of another fact, which is in issue, then

such a statement 1s called indirsct or circumstantial
evidence. For example, on a charge of larceny of a

purse, testimony of a witness that he saw the accused

take the purse from the owner's overcoat is direct
evidence, and testimony of a witness that he found the
purse hidden in the accused's locker 1s circumstantial
evidence of the taking.‘

"Circumstantial evidence is not resorted to as a
secondary or inferior species; i.e., because there is an
absence of direct evidence. It is admissible even when

" thers is direct evidence. There is no general rule for

contrasting the weight of circumstantial and direct evi-
dence. The assertion of an eyewitness, who is absolutely
trustworthy in every respect, may be more convincing than
the contrary inferences that appear probable from cir-
cumstances. Conversely, one or more circumstances may

be more convincing than a plausible witness" (MCM, 1928,
par. 112b).

In the famous case of Commonwealth v. Webster (5 Cush. 296, 52 Am. Dec.
711), Chief Justice Shaw states that:

"Each of these modes of proof has its advantages
and disadvantages; it is not easy to compare their re-
lative value. The advantage of positive evidence is,
that it is the direct testimony of a witness to the
fact to be proved, who, if he speaks the truth, saw it
done; and the only question is, whether he is entitlsd to
belief. The disadvantage is, that the witness may be false
and corrupt, and that the case may not afford the means of
detecting his falsehood. ) '

"But in a case of circumstantial evidence, where no
witness can testify.directly to the fact to be proved, it
is arrived at by a series of other facts, which by ex=—
perience have been found so associated with the fact in

- 10 =
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quastion, that in the relation of cause and effect, they
lead to a satisfactory and certain conclusion; as when
foot-prints are discovered after a recent snow, it is
certain thet some animated being has passed over the
snow since it fell; and, from the form and number of
footprints, it can be determined with equal cer-
tainty, whether they are those of a man, a bird,
or a quadruped. Circumstantial evidence, thersfore,
is founded on experience and observed facts and co-~
incidences, establishing a connection between the
known and proved facts and the fact sought to be
proved. The advantages are, that, as the evidence
commonly comes from several witmessss aud different
sources, a chain of circumstances is less likely to
be falsely prepared and arranged, and falsshood and
perjury are more likely to be detected and fail of
their purpose. The disadvantages are, that.a jury
has not only to weigh the evidence of facts, but to
draw Jjust conclusions from them; in doing which they
may be led by prejudice or partiality, or by want of
due deliberation and sobriety of judgment, to make
hasty and false deductions; a source of error not

- existing in the consideration of positive evidence."

#

The same degree of certainty is required to warrant a conviction when

it is direct as when it is circumstantial. Obviously the reverse is
also trus. In all cases the court must be satisfied beyond a reasonable
doubt of the guilt of the accused. Appellate courts frequently assert
that in criminal cases resting upon circumstantial evidence alone that
the different circumstances established must be "consistent with sach
other and point so clearly to the guilt of the accused as to be incon-
sistent with any other rational hypothesis™ (Wharton's Criminal Evidence,
1lth Ed., sec. 10). The statement is, however, merely another way of
saying that the evidence in every criminal’ case must show the guilt of
the accused beyond a reasonable doubt.

A chronological summary of the evidence shows that some time
prior to the events in question the deceased was generally regarded within
Company 7 as being responsible for the transfer from Compound B of a
fellow prisoner of war named Koch, a friend of the accused. Upon the
occasion of Koch's departure, the accused was overheard to tell him in
a low tone, "We shall see. If we can prove anything on him we shall
send you a death notice®. From the evidence showing that the deceased
_ was generally accused of being responsible for Xoch's transfer and from
the evidence showing that Xoch himself so regarded the deceased, it is
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reasonable to infer that the accused in his conversation with roch

was referring to the deceased. The evideace, therefore, justifies

the conclusion that the accused promised to send his friend Koch a
message announcing the death of the deceased at such time in the future
as the accused's political group referred to by the accused as "we"
could "prove anything® on the dsceased.

Approx1mately eight days prior to 23 Harch 1944, Prisoner of

War Baguette had offended the accused by volunteering to drive a truck
efor the Amsrican authorities. As a result of Baguette's conduct, the
accused had said to .Sergeant Raba, "Tonight Baguette will get a beating".
The accused also explained that he had organized a "beating detail" from
Company 7 for that purpose .and that the detall was so crganized that "ons
man did not know the otherf. Although Baguette was not beaten that night,
a stranger called at his barracks and following the sams modus operandi
as that later employed to entice the deceased from his barrack on the
night of his fatal beating, stated that "there are some people at the

. fence and they want to talk to him".- When Baguette returned to his bar-
rack and was told of the incident, he became frightened and sought out
the accused who assured him thetheé had nothing to fear. This proof shows that
the accused organized a "beating detail® composed of men from companies
other than his own. It also shows that the accused considered himself in
a position of authority over the ®"beating detail® as well as over the ad-
ministration of unlawful punishment within the compound to the extent that
he could assure the frlghtened Baguette that he had nothing to fear from
such source.

About the time of the incident involving Baguette, another
prisoner of war, Endlein, offended the accused by talking with a prisoner
in Compound C who.was suspected by the accused of political disloyalty.
‘Endlein was warned by the accused of the power which he had at his dis~
posal and ordered not to repeat the offense.

. Thereafter on the day preceding the attack upon the’ deceased,
Prisoners of War Burmester and Beck were suspended by the Amsrican
authorities from work detail 36. The accused discussed this incident
with Sergeant Raba and accused the deceased of being responsible for the
action of the American authorities, stating that, "That bum, Geller; he
ought to be killed". When Raba remonstrated with the accused by stating
that Geller was only suspected of disloyal conduct, the accused replied,
"Well, that is not the only case, We had several cases involving him of
which he was the cause". On the same evening the accused discussed the
deceased with Burmester.. As a result of this conversation the accused
ordered Burmester to taks no action against the deceased, saying to him,

~
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"Burmester, listen here. Nothing is to be done against Geller. Nothing

- will be said about it. Nothing will be done. Just wait. ¥ # % to wait
for the later devslopments. * # # to wait and see". This order, in the
light of the previous events and the avowal by the accused that Geller
"ought to be killed", was a veiled promise to Burmester that .action
would be taken aga.mst the deceased. A few hours later the deceased
was so brutally béaten that he died thersfrom. The above evidence pre-
sents a sequence of closely related events which Justify the following
summarization:

(1) On the occasion of Koch's transfer from the compound
the accused made a conditional promlse to send Koch a message
of the deceased's death as soon as satisi‘actory evidence could
be secured against him. - .

(2) The accused waraed Endlein, whom he suspected of ’
polit:.cal disloyalty, of the power he had at .his disnosal.

(3) The accused told Sergeant Raba that he, the accused,
had organized a %beating detail®™ of men from Company 7, for
the purpose of beating Baguette and that the detail was so-
organized that one man did not know the othsr.

- (4) After Burmester and Beck wers suspended by the
American authorities from work detail 36, the accused in
effect told Sergeant Raba that satisfactory evidence
had been procured against the deceased and that the de=-
ceased "ought to be killed". |

(59 The accused, assuming the rola of one having
authority ordered Burmester and Beck t0 take no action
against the _deqeased but to wait #for later developmentst.

(6) The subsequent attack upon the deceased on the

. same night on which the accused had ordered Burmester to

"wait for later developments" was carried out by a group

of men one of whom was described as having a cover over
his head. :

(7) The same modis per M appears to have been
. employed against the deceased as was previously described
by the accused as the pLan to be used in such cases.

The evidence against the accused does not end with the death
of the deceased. Following the attack upon the deceased he revealed a -

-13 -
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sensa of fear and guilt by endeavoring to placate Endlein, whom he had
previously reprimanded by saying, M"Endlein, you probably know what this
is all about, concerning this matter which happened. You can go to sleep
all right. Ypu don't have to be afraid of anything. I give you my word
of honor, nothing is going to happen to you". Later, when an American -
officer called at the compound to question Burmester, the accused warned
Burmester by saying to him, ®You don't know anything; is that clear?

And can you prove where you were last night?" Such language and con-
duct show that the accused desired Burmester to conceal all that he
might lmow concerning the accused's attitude, statements or actions
toward the deceased.

No one of the above circumstances or elements of proof would
be sufficient, standing alone, to have warranted the court's finding of
guilty. Together, however, they warrant by inexorable logic the in-
ference that the accused organized a political gang for the terrorization
of those who deviated from the ideology of the Third Reich and that he :
employed this cowardly weapon against the nonconforming deceased. The
intent to kill the deceased, ths method and plan for his execution, the
prophesying of the death of the deceased, and the fulfillment of that
prophecy in pursuance to the orders of the accused may all be reasonably
deduced, not from any direct testimony of the ultimate fact in issue, but
from®™ series of othear facts, which," as Mr. Justice Shaw has stated, are
"so associated with the facts in question, that in the relation of cause
and efrect they lead to a satisfactory and certain conclusion", Since
the various elements of proof came from different witnesses and different
sources, the likelihood of their being parjured or distorted is extremely
remote. The strength and trustworthiness of such testimony lies in the
phenomenon that, although each is independent and disassociated from the
other, they all are consistent one with the other and all point to the

“accused's guilt. Considered in the light of logic and experience, the
record establishes beyond a reasonable doubt every element of the crimes
charged.

7. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review, the record of trial is
legally sufficient to support the findings of guilty and the sentence.
A sentence of cdeath or imprisomment for life is mandatory upon a con-
viction of murder, in violation of Article of War 92. Article 66,
Convention of July 27, 1929, Relative to the Treatment of Prisoners
of War, provides that:

—

If the death penalﬁy is pronounced
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against a prisoner of war, a communication

setting forth in detail the nature and cir-

cumstances of the offense shall be sent as

sodn as possible to the representative of the .
protecting Power, for transmission to the

Power in whose armies the prisoner served.

"The sentence shall not be executdd be-

fore the expiration of a period of at least
three months after this communication.®

dge Advocate.

, Judge Adﬁbcate.

(Dissent) , Judge Advocate.
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Dissenting Opinion by GOLDEN, Judge Advocate.

"le Although I am impressed by the sincerity of the majority opinion and
-am filled with admiration for the dexterity with which a few circumstances
*and conclusions therefrom are marshalled against the accused, I cannot in good
conscience concur therewith and, therefore, I am compelled to dissent there-
frome '

2. The facts concerning the beating of the deceased by unknown persons
and his actual demise, as recited in the majority opinion, are substantially
correct except as hereinafter noted. The statement that the accused was the
political leader of his company is based upon a pure assumption of only one of
the witnesses (Re 115). The word "stranger" is used in the’'record as merely
designating a person unknown to the witness and ot in the sinister sense
attributed to it in the majority opinione. Since any language has many pecu-
liarities and usually suffers by interpretation only the plainest and most
reasonable construction of the thought sought to be conveyesd should be gleaned
from the interpretatione Any other construction and especially strained, un-
reasonable and conjectural inferences must be avoided if a reasonable conclusion
concerning the interpreted words is to be reached. Applying such rules, the
evidence is clear that at about 8230 p.m. on 23 March 1944 the deceased was
called fram his barracks by a person unknown to him and his associates to the
compound fence where he was, within a few minutes, severely beaten by at least -
two persons of undisclosed identity who were armed with clubs. Ons of the
assailants had a covering over his face. Shortly after the beating he
identified his assailants as being from Barrack 33 in which among numerous
others were quartered the prosecution's witnesses Burmester, Beck and Raba, as
well as the accused. Shortly thereafter the deceased went to bed and never
regained consclousness, dying at 12:25 aem. on 25 March 1544 from the injuries
inflicted during the beating., It is likewise clear by the application of the
same ruks that between 8300 and 9200 o'clock on the night of 23 karch 194k,
the time during which the deceased was beaten, the accused was engaged in teach~
ing a German language class. Concerning the material facts, I do not believe
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that one can go further without relying upon rumor, surmise, suspicion, hear-
say, lay opinion, assumption, conclusion and innuendo, which have never been
held sufficient, either separately or collectiwvely, to supplant proof be-
yond a reasonable doubt regardless of the difficulty which may confront the
prosecution in the production of that required degree of proof.

3. The prosecution sought to commect the accused with the deceased's
beating by the Raba testimony and four incidents which may be appropriately
designated as the Koch, Endlein, Baguette, and Beck and Burmester, inci-
dents. Scrutiny of such incidents and the Raba testimony is therefore re-
quired.

a. Koch Incidentt Sometime prior to the deceased's beating a
German Sergeant named Koch, a friend of the accused, had been transferred
out of the compound because, according to rumor in the company and Koch's
expressed oginion to Sergeant Raba, the deceased, had s¢ arranged it On
~ the day of Boch's transfer the accused was overheard to tell him, "We shall
see, I1f we can prove anything on him, we shall send you a death notice".
The witness then voluntarily added "And I would like to call your attention
to the fact that this 'on him' referred to Geller because it was common
rumor in the company that Sergeant Koch was transferred through Geller.®
TR, 116, 127-139). Koch's opinion as expressed to Raba is not only a lay
opinion but is also obviously hearsay and the witness' voluntary explanation
that ®on him® referred to Geller is obviously a surmise, a suspicion, an
- assumption and a conclusion. Furthermore, both Koch's opinion and the .
" witness' testimony are based upon rumor. Legally, therefore, the Xoch ineci~
dent has no probative valus whatsoever. (Underscoring supplied).

b. Endlein Incidents Sometime prior to 23 March 194} the accused
told Endlein that he should not talk to his relative at the fence late
at night because the relative, who had theretofore been transferred out of
the compound, was not a National Socialist. Endlein stated that politics
were not discussed but the accused told him that he, Endlein, knew what was
coming as he, Endlein, knew what means of power "they® had at their disposal.
The accused used the word "they" and not I which amounts to a disavowal of
power in himself and compels the inference that the word "they® referred to
the National Socialists who maintained in the camp theé beating squad known
as "Rollkommando®™. True it is that on 2 March 194k the accused sought to
assuage Endlein's hostility to him by assuring him that nothing was going to
happen to him. This the prosecution contends is a manifestation of guilt.
Is it not Jjust as reasonably the act of an innocent person, who has been
selected for the sacrifice, to forestall a wrongful accusation by a known
eneny? Certain it is that Endlein's actions belie the prosecution's theory
that the accused through a beating squad exercised the power to control 1life
and death in the compound. Equally is it certain that if the accused was the
mastermind of his own beating squad or the "Rollkommando®, he would not have
80 crudely and clumsily approached Endlein subsequent to the deceased's
demise. Would not one or all of the members of the squad have waited upon him?
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The Endlein incident, therefore, is :impaled upon and rendered probatively
valueless by the very principles, which are undoubtedly correct, governing
circumstantisl evidence vhich are asserted in the majority opinion.

Ce Baguette Incident and the Raba Testimony: Sometime in March,
194, Prisoners of War Baguette and Kreisselmeier of Company 8 in an effort
to secure light work volunteered to serve as truck drivers for the American
authorities. Although they received mo warning of punishment for their act,
they realized its unpopularity and voluntarily withdrew. Sometime later
they determined to report their withdrawal to the company's orderly room.
The orderly rocm was closed but the accused was standing outside. They
recognized him as being employed in the orderly room and reported their with-
drawal as truck drivers. The accused in substance told them that he had
‘nothing to do with the matter and that if the company had any punishment to
administer or beating to do, the company itself would take care of it.
Baguette only knew that the accused worked in the orderly room; he had not
been sent for by the accused; he had not searched the accused out to make the
report; and as far as he knew the accused 4id not have charge of any punish-
ment. (R. 98-109)..

According to Sergeant Raba, the authorized company leader and self-
admittedly the accused's enemy, about 1l March 194k he and the accused had a
corversation in the orcderly roome. During the conversation the accused said
“Tonight Baguette will get a beating". The testimony continues:

Q. All right. What if anything did you say to him? '
A. I asked him from vrhqm he wuld get a beating.
Q. And what did he say in response?

A. He said he had aiready drganized ite It was men from the
7th Company.

Q. Did you say anything to him then?

A.v And then I told him, 'Se don't want to do that. We don't want
to set ocurselves up as Judges. Everybody should know himself
what he should do and what he should not do.!

Q. Did he reply to that?

A, He answered, 'G.K. Then as far as I am concerned you can let
them all go over to the other side.!

Q. Dia he then leave the Orderly Room?

A. TYes, he left, rather disconcertedly, and I was of the opinion
that he would call off this beating.
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Q. And then what happened that evening?

A. On that same evening a man came to the barracks of Baguette
: and wanted to call him to the fence of Compound A. Fortunately
enough Baguette was in a class which they were holding in the
compound there, and the man then left again; and Schumaker went
after him and went down to the fence, and saw there five or six
men and heard in a conversstion that they wanted to beat him. .-

G+ TWas Baguette ever beaten?
A, As long a3 I was there, not.

Q. Did Sergeant Menschner ever tell you just how he organized this
-beating group =~ this beating squad?

A A, He only told me once that there was a beating detail in thel. com=-
pound and it was organized so that one man did not know the other.

Q. Vhat did you call that? Let!s have the German word for that.
A. Bollkommando." (R. 136).
The same witness upon exahindtion by the court, however, testified as followst

"3, Do you know of your own knowledge whether Menschner organized a .
group of Pri»soners of War to beat wp other Prisoners of War?

‘ A. NO. ‘
Q. Did Menschner ever épeak to you about organizing such a group?
A. No.® (R. 14k). '

The reasonable import of this interpreted testimony is that the accused
merely told Raba about the "Rollkommando® in Company 7 and that, if Raba,
the company leader, was not interested in it, as far as the accused was con-
cernsd, all the prisomers of war could go over to the other side. This most
reasonably 1s a complete disavowal of the accused's connection with a beat-

ing squad by the prosecution's star witness which is st -
quent events. r en-g‘bhened by subse

Raba's testimony, quoted above, relativ "

y e to the "stranger® calling
for Baguette that very niglrb and the group of men at the fence is obviously
pure hearsay and conclusion with which the record abounds and which in many
instances, as here, was not excluded by the Court. Witness Johann Schumaker
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was the man in Baguette's barracks when someons called for him. Schumaker
places the time as a few days before 23 March 1944 and did not even tell
Baguette about it for a day or two. Schumaker didn't see the "stranger® but
merely heard the request. Baguette was at a class and was not in the bar-
racks (Ra 109-112). The salient feature of the Baguette incident is that
Baguette was not punished, harmed or beaten. Would his mere attendance at a
class and consequent absence for a short time from his barracks thwart a
mastermind of a beating squad who had decreed and ordered his punishment or
would the "stranger" have delivered his message later that night, or the next
night or the next? -

The Baguette incident, therafore, not only fails to comnect the ac-
cused with any beating squad but reasonably shows his disassociation there-~
from and his complete subservience to the company leader, Raba. The Raba
testimony in connection with the Baguette incident reasonably shows the same
and only by the most fallible swrmise, suspicion and conjecture even suggests
any cormection of the accused with the beating of the deceased because either
the conversstion relastive to the organization of a beating squad did not occur
or the accused was merely reporting the existence of the "Rollkommando" in
Company 7 and disassociating himself therefrom and any other beating squad.
So crumbles the Baguette incident and the Raba testimony relative thereto.

de Beck and Burmester Incident and the Raba Testimonyl During the
early part of March and for a few dzys immediately preceding and including
23 March 19LL the deceased and Burmester and Beck had worked together on
work detail 36. On the moming of 23 March 1944 Beck and Burmester were re-
lieved from the detail and returned to their barracks where the accused and
Sergeant, Raba also lived (R. 145). Here Beck and Burmester charged the de- -
Ceased with causing their removal from thedetail. They were overheard by
the accused who told Burmester; "Burmester, listen here. Nothing is to be
done against Geller. Nothing will be said about it. Nothing will be done.
Just wait. * % * Wait and ses." (R. 125-131). This occurred at about 10

o'clock in the morning. The same day, according to Raba, he and the accused
discussed the incident. ' '

"Q. Did you have occasion to talk with Sergeant Menschner that same

day about the dismissal of Beck and Burmester from this work
detail? :

Ae YGSO
Q. What did Sergeant Menschner say to you?

A, V¥hen he heard about this case that the two men had been sent
back, he said, 'That bum, Geller; he ought to be killed.'

Defense counsel: Did he say 'killed' or *beaten'?
Interpreter: The word means 'to kill',

-5 -
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Q. What did you say in answer to that.

A. I saig, 'That is easy to say, to kill somebody; but we can't
‘ do that just because we have a suspicion that he did some-
thing that isn't right.!

Q. Well, what did he say to that?

Ao  Then he said, 'Well, that is not the only case. We had several
cases involving him of which he was the cause.' '

Q. When Sergeamt kenschrer noticed that you didn't readilyvjoi.n
him in the idea of doing something Geller, what did he, Ser-
geant lMenschner, then do?

A. I didn't disagree with him. I agreed with him and said, 'Yes,
it's clear that he is a bum and that he deserves punishment,
but we can't kill him. He gets a good beating, but we can't
kill him.! T

Q. And then what did Sergeant Menschner do or say?
A. He said nothing." (R. 137-138).

On the morning following the beating of the deceased, the accused, not by way
of searching Burmester out to tell him something but in response to the direc-
tion of the investigating American authorities, "fetched" Purmester from his
barracks to the Crderly foom and in the process told him, "Burmester, come to
the Orderly Room. The officer, Captain Kubitschek, an American officer, is
in the Orderly Roan. You don't know of arnything; is that clear? And can you
prove where you were last might." (R.126). Significantly Burmester also
testified that on the evening of the beating he learned about it while sit-
ting in his barracks between 8 and 9 o'clock (R. Id). One further part of
Raba's testimony must here be recounted. Upon cross—-examination in response
to the question, "What did you do to keep Geller from being whipped?", he re-
plied, "Nothing. I didn't know that anybody wanted to beat him. I knew all
right that he might get a beating, but I didn't know that it would happen that
+ evening. I knew that because everybody had threastened him, but I didn't
assume it would happen that evening, and 1 intended to talk to him about this
matter.”  (R. 142). There were 900 men in the compound (R. 143). (Under-
scoring supplied). : :

Reasonably construed the accused's remarks to Burmester on the morn-
ing of his removalfrom the detail are a mere caution to a comrade not to get
himself into trowble and the remarks to Burmester on the next morning while
going to the Orderly Hoom reasonably construed merely conveyed the information
that an investigation was underway and that if Burmester could show where he
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was, he had nothing to worry about. The construction that the former con-
versation, which can be construed as an order only by assumption, constituted
a "veiled promise" by the accused that action would shortly be taken against
the deceased is not only a strained conclusion but is wholly untenable when
considered with Raba's testimony underlined above. Everybody had threatened
Geller. Just as reasonably the accused's words, "Nothing is to be done
against Geller. Nothing will be said ebout it. Nothing will be done®, are
also susceptible of the construction that neither Burmester, the accused nor-
anyone else should take any action. During the day the accused told Raba
that the deceased should be killed but 900 men had already threatened the de-
ceased and most significantly it was Raba who said, "He Zﬁéllef7 gets a

good beating but we can't kill him." The accused's words expressed the view
of everybody but Raba's words are positive, affirmative and direct. Geller
got a beating that very night while the accused was teaching his classes and
while the whereabouts of Beck, Burmester, Raba and hundreds of others, all

of wvhom had threatened the deceased, are unrevealed,

L. The Koch and Baguette incidents obviously have no legally probative
value and the shreds of the Endlein and Burmester incidents and the Raba
testimony not only are patently self-impeached and untriostworthy but wholly
fail to meet the requirements of proof beyond a reasonable doubt as herein-
above shown when tested by the legal principlss governing circumstantial evi-
dence which are correctly asserted in the majority opinion and with which
there can be no quarrel. The most exhaustive study of.the record leaves un-
answered the question of who caused Geller's death and to a moral certainty
warrants only the conclusion that his death was caused by persons unknown.

It is my considered opinion that even the possibility of the accused's impli-
cation therewith is shrouded in nebulosity which is not dispelled by-evidence
of the nature and to the degree required by law. The presumption of inno-
rznce 15 not so lightly overcome. A noose should not be woven of such few
ax such flimsy threads.

5. I am, perforce, compelled to conclude that the record of trial is
legally insufficient to support the findings of guilty and the sentenca.

s Judge Advocate.
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SPJGN
Cu 260781

1st Ind. ‘

War Department, J.A.G.C., JAN 3 1%5 - 7o the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial, the opinion of the Board of Review, and the dissenting
opinion of one of the members of the Board in the case of Unteroffizier
Edgar llenschner, German Prisonar of War, No. 58804, Company Eight, Com=
pound B, Camp Chaffes Prisoner of War Camp.

2. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty of both the
crime of murder as alleged in the Specification of the Charge and the
offense of unlawfully organizing a group of prisoners of war for the pur-
pose of inflicting violence upon othsr prisoners of war as alleged in the
Specification of the Additional Charge, and legally sufficient to support
the sentence.

The opinion of the dissenting member of the Board maintains that -
the evidence in the record is legally insufficient to support the findings
of guilty as to both offenses charged and legally insufficient to support
the sentence.

In my opinion, the correct disposition of this case lies in a
solution which falls between the extremes of the two opinions referred to
above. Accordingly, I concur with so mch of the dissenting opinion as
states that the record of trial is legally insufficient to support the
findings that the accused murdered the deceased as alleged in the Specifi-
cation of vhe Charge, and I concur with so much of the majority opinion
of the Board of Review as states that the record of trial is legally suffi-
cient to support the findings that the accused unlawfully organized a group
of prisoners of war for the purpose of inflicting violence upon other prisoners
of war, as alleged in the Specification of the Additional Charge.

3+ An analysis of the majority opinion reveals the tenuous and con=-
Jectural basis upon which it reached its conclusion that the evidence
was legally sufficient to sustain the finding that the accused murdered
the deceased as alleged. Although the evidencs points with suspicion to-
ward the accused as the murderer of Hans Geller, it fails to prove beyond a
reasonable doubt that the accused organized the particular.group that
killed him or that the accused in any way directed or cooperated in his
murder. The missing proof which might have shown the accused's connection
with the crime charged cannot be supplisd by mere conjecture. Suspicion
and speculation, and the opportunity which the accused might have had to
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participate in the crime, are obviously inadequate in law to warrant a
finding of guilty.

On the other hand, there is dirsct evidence that on or about the
date alleged the accused admitted to a fellow prisoner of war that he had
organized a "beating detail® of men from Company 7 for the purposs of
beating Hans Geller and that "it was organized so that ons man did not
know the other? (R. 136). There is further evidence that the accused
warned Endlein, whom he suspected of political disloyalty, of the power
which he, the accused, had at his disposal to punish those who were re-
garded as offenders. Subsequent to the attack upon the deceased, the ac-
cused reassured Endlein by saying to him, "You can go ‘o sleep all right.
You don't have to be afraid of anything. I give you my word of honor,
nothing is going to happen to you". From the accused's own admissions as
well as from various circumstances in evidence, the court was warranted
beyond a reasonable doubt in concluding that the accused had unlawfully
organized a beating detail as alleged. Obviously such conduct involves
a very serious species of discrder and one that cannot be tolerated.

The maximum legai‘cbnfinement‘which may be imposed in this case
for a violation of Article of War 96 is imprisonment at hard labor for life.

4e In view of the evidence in the record, I recommend that the findings
involving the charge of murder as set forth in the Specification of the Charge,
and the Charge, be disapproved; that the findings that the accused unlawfully
orgam zad a group of prisoners of war for the purpose of inflicting vio-
lence upon other prisoners of war as alleged in the Specification of the
Additional Charge, and the Additional Charge, be approved; that only so much
of the sentence as involves confinemsnt at hard labor for twenty years be
approved; and that the United States Iisciplinary Barracks, Fort Leavenworth
Kansas, be designated as the place of confinement.

5. Inclosed are a draft of a letter for your signature, transmitting
the record to the President for his action and a form of Executive action
designed to carry into effect the foregoing recommsndation, should such
action meet with approval,

YMyron C. Cramer,
Major General,
The Judgs Advocate General.

4 Incls.
Incl 1 - Record of trial.
Incl 2 = Ift. of 1ltrs for
Bigo Sec. of War.
Incl 3 - Form of action.
Incl 4 - Dissenting opinion by
member of the Board.

(Findings of guilty of the Specification of the Charge and the
Charge disapproved. Only so much of sentence as involves con—
finement for life confirmed,.but confinement reduced to
twenty years. G.C.M.0. 335, 20 Jul 1945)
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WAR DEPARTMENT

Service Forces —— e
In the Office of The Judge Advocate General Ryl Dt
Washington, D. C. Dy [y o™
SPJGK
CN 272901 25 AN 1945 :
UNITED STATES ) PACIFIG DIVISION
) AIR TRANs?mT COMMAND
V. )
) .Trial by G.C.M., convened at
Flight Officer - ROBERT VAN ) APQ 953, 2 and 3 November
LEUVEN (T61286), 13th Air ) 1944. Dishonorable discharge
Force Replacement Depot. ) and confinement for six (6)
) months. Disciplinary Barracks.

v

HOLDING by the BOARD OF REVIEW
LYON, HEPBURN and MOYSE, Judge Advocates

l. The record of trial in the case of the flight officer named
above has been examined by the Board of Review,

2. The aoccused was tried upon the following Charge and Speoci=-
fication? .

CHARGE: Violation of the 58th Article of War.

Specificationt In that Flight Officer Robert Van Leuven,
13th Air Force Replacement Depot, APO #12892-AM7, did,
at APO #953, on or about 3 June 1944, desert the ser-
vice of the United States and did remain absent in
desertion until he was apprehended by military police
on 8 October 1944 at Honolulu, T.H.

He pleaded not guilty to the Charge and its Specification, and was
found guilty of the Specification, except the words "desert” and "in
desertion”, substituting therefor the words "absent without leave" and
"without leave"”, and not guilty of the Charge but guilty of a violation
of Article of War 61, No evidence of any previous conviction was in-
troduced. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be
confined at hard labor for six months. The reviewing authority approved
the sentence, designated the United States Disoiplinary Barracks, Fort
Leavenworth, Kansas, as the place of confinement and forwarded the
record of trial for action under Article of War 503,

3 The record of trial is legally sufficlent to supportlthe find=-
ings of guilty except as to the period of ebsence. No documentary or
other proof having been offered of any administrative action, establishing
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the beginning of the unauthorized absence, recourse must be had to

the evidence otherwise adduced for its determination. From the testi-
mony offered by the prosecution, accused appears to have been at the
Transient Officers Barracks at A.P.0. 753, during June and probably a
part of July. On what day he left the Barracks without permission and
. took up his residence at the Moana Hotel in Honolulu is not fixed by

sny direot testimony, The records of this hotel, quoted, without -
objsotion, by the Personnel Manager, testifying as a witness for the
prosecution, show that accused registered there for the firat time on

23 July 1944. The oontinuity of hls residence at the hotel from that
day until 4 Ootober 1944, with the exception of a few days, was similar=-
ly established. Accused, in a pre-trial statement, offered ln evidence
by the prosecution, made the following declaratiom: "##* it was nearly
the end of June when I even thought of getting a room in town. I was
there day and night in the barracks, waiting for orders". With this
paucity of evidence showing any earlier date, the Board is constrained
to fix 23 July 1544 as the date on which the absence without leave began,
rather than 3 June 1944, as found by the court.

4., For the reasons above stated the Board of Review holds the
record of trial legally sufficient to support only so much of the find-
ing of gullty as involves absence without leave from 23 July 19544 to
3 Ootober 1944, and the sentence.

Z—*—*ﬁ ,4' éoTJudge Advoocate,
7=t '

, Judge Advacate.’

%///57%///// /i/ l/?'//fﬁ Judge Advooate.



http:teatify'i.ng

"SPJGK - CM 272801 1st Ind ' : (265)
SANZT 1945

Hq ASF, JAGO, Washington 25, D.C. °

TO: Conmanding General '

Pacific Division, Air Transport Command

APO 953, c/o Postmaster

San Francisco, California

1. In the case of Flight Officer Robert Van Leuven (T61286),
13th Alr Force Replacement Depot, I conocur in the foregoing holding
of the Board of Review that the record of trial is legally sufficient
to support only so much of the findings of gullty as involves finding
accused guilty of absence without leave from 23 July 1944 to 3 October
1944 in violation of Artiocle of War 61. Upon compliance with the
foregoing holding you will have authority to order the execution of
the sentencs. ‘ .

2, Without minimizing the seriousness of the offense committed
by the accused it is apparent from the record of trial that his
initial absence without leave was due in part to oversight or lack
of diligence on the part of military authorities in the performance
of their administrative duties. In view of this fact and in further
view of the previous good record of the accused it is suggestod that
consideration be given to such mitigation of the sentence as may seem
Jjust and proper under all of the circumstances.

3, When copies of the published order in this case are forwarded
to this office they should be accompanied by.the foregoing holding and.
this indorsement. For oconvenience of reference and to facilitate
attaching copies of the published order to the record in this ocase,
please place the file number of the record in brackets at the end of
the published order, as followss

. (CM 272901).

W Q-@J\w-

1 Inel MYRON C. CRAMER
R/T ' Major General
, The Judge Advocate General






WAR DEPARTMENT
Amy Service Forces (267)
In the Office of The Judge Advocats General '
Washinvton, D Co

SPJGQ '
CM 272994 ' 19 JAN 1945

UNITED STATES THIRD ATR TORCE

V. Trial by G.C.M., convened at
Columbia Army Air Basse,
Columbia, South Carolina,

8 and 9 December 1944, Dis-
honorable discharge and
confinement for thres (3)
years, Disciplinary Barracks.

Private BENJAMIN DANIELS
(32526004), Squadron C, -
329th Army Air Forces Base
Unit,

HOLDING by the BCOARD OF REVIEW
ANDRE'S, FREDERICK and BIERER, Judge Advocates.

l, The Board of Review has examined the record of trial in the
case of the soldier named above.

2. The accused was tried upon several Charges and Specifica-
tions, of which only Charge III and the Specification thereof nesd
be made the subject of comment in this holding. Ths remaining
Charges and Specifications involve absence without leave (Charge I
and Specification) and wrongful application by accused of & United '
States Government truck to his omn use (Charge II and Specification),
The Charge and Specification with which this holding is concerned
are as follows:

CHARGE III: Violation of the 93rd Article of War.

Specifications In that Private Benjamin Daniels, Sguadron
C, 329th AAF Base Unit, Columbia Army Air Base,
Columbla, South Carolina, did, at Heath Springs,
South Caroclina, on or about 27 Octcber 1944,
wilfully, feloniously and unlawfully kill Ruth H,
Hunter by striking her with the automobile which
ho, the said Private Benjamin Danlels, was then
cperating in a grossly negligent manner,

3. The finding of guilty of the Specification to Charge III
without sxception of the word "wilfully" in effect represents a
finding of guilty of voluntary manslaughter, The Specification, as
indicated by the inclusion of the phrase "was then operating in a
. grossly negligent manner", was obviously intended to charge the
accused with involuntary manslaughter and the evidence adduced at
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the trial would not justify conviction of any greater offense.
Accordingly, the word "wilfully" as contained in the Specification
should have been excepted in the finding of guilty (See C.X, 217590,
lamb, 11 BE 275).

4. For ths reasons stated, the Board of Review holds the record.
of trial legally sufficient to support the finding of guilty of the
Specification, Charge III, except the word "wilfully"; legally suffi-
cient to support the findings of guilty of Charge III and all other
Charges and Specifications, and legally sufficient to support the

sentence. '
Q &)—MM«. R . Wudge Advocate,
\WM.« Judge Advocate,

]

A / , Judge Advocate,

S
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3 2994 N 2511945
Hq ASF, JAGO, Washington 25, D.C.

TOs Commanding General

Third Air Force

Tampa, Florida

1. In the case of Private Benjamin Daniels (32506004), Squadron
C, 329th Army Air Forces Bace Unit, I concur in the foregoing holding
by the Board of Review and for the reasons therein stated recommend
that only so much of the finding of guilty of the Specification of
Ciiarge IIT be approved ag finds the accused gullty thereof excepting
the word "wilfully". Upon compl:La.nce with this recommendation, under
the provisions of Article of War 50% you will have authority to order
the execution of the sentence.

2. It is noted that the United States Disciplinary Barracks,
Fort Leavenworth, Kansas, was designated as the place of confinement.
Under Article of War 42 and Title 18, sections 453 and 454, United
States Code, penitentiary canfinement is authorized for involuntary
‘manslaughter. In vliew of that fact and of the serlous nature of the
offense, it is recommended that a Federal penitentiary be designated
as the place of conlinement,

"3, When copies of the published orders in this case are for-

" warded to this office they should be accompanied by the forsgoing .
holding and this indorsement, For convenience of reference and to
facilitate attaching copics of the published orders to the recard
in this case, please place the file number of the record in brackets
at the end of the published orders, as follows:

”'1A~\,7p_~,_v < S

-1 Incl MYRON C. CRAMER
R/T Major General
. The Judge Advocate General

(CM 272994).
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