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WA.a DEPARTMENT 

Army Service Foroes 
In. the Ofi'ioe of The Judge Advocate General 

Waahingt~n, D. c. 
,r

SPJGK - CM 280034 	 15 IIAY l~ 

UNITED STATES 	 ) ARMY AIR FORCES 

) EASTERN FLYING TP.AINING COMMAND 


v. 	 ) 
) , Trial by G.C.M., convened at Court• 

Seoond Lieutenant JOHN A. ) land Army Air Field, Courtland, · 
CONROY, JR. (0-838744), ) Ala.be.ma, 25 April 1945. Dismissal 
Air.Corps. 	 ) and total forfeitures, and confine­

ment for- one (1) year.· 

---------------------------·-­OPINION of the BOARD OF REVIffl 
LYON, HEPBURN and WYSE, Judge-Advocates • 

.--------------------------~--­
1. The record of. trial in the oao or the o.f'ficer named above has , 

been examined by the Board o.f' Review and the Board submits this, its 
opinion. to The Judge Advocate General. 

2. The.accused was tried upon the following Charge and Specificationa 

CHARGEa Violation of the 93rd Artiele of War. 

Speoifioationa In the.t Second Lieutenant John A. Conroy, Jr., 
Section "H", 2115th AA.F Base Unit, Army Air Forces Pilot 
Sohool (Specialized 4•Engine), Courtland Arrrw Air Field, 
Courtland, Alabama, did, at Buckingham Army Air Field, Fort 
Myers, Florida, on or about 8 January 1945, feloniously take, 
steal, and oarcy away one (l) gabardine :wool coat, value about 
Sixty-five Dollars (i:65.00), the property of Second Lieutenant 
William R. Landefeld.·­

He pleaded guilty to and.was found guilty of the Olarge and its Specification•. 
No evidence was introduced of' any previous convi0tion. He was sentenced to 
be dismissed the service. to forfeit all pay and allowances due or to become 
due, and to be ·confined at hard labor for two years. The reviewing authority 
approved 0the sentence but remitted one year of the confinement imposed and 
forwarded the record of trial for action under Article of War 48. 

· 3. Af'ter the effect of his plea of guilty had be.en explained to accused, 
accused conferred with defense counsel and announced that he still desired to 
plead guilty (R. 4,5). No witnesses were offered by the prosecution, but the 
following stipulation was accepted in evidence as Prosecution's Exhibit l 
with the conaent of accused and defense counsel (R.· 5)1 

r . 
11It is agreed 	by and among the Defense, the Acouaed, and tho 

Prosecution 	to stipulate to the follc,,ring facts a 
nan· 8 January 1945, 2nd Lieutenant William R. Landefeld ·was the 
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owner of one (1) gabardine wool coat, a.pproxima.te value Sixty~five 
'Dolle.rs ($65.00). On this date, Lieutenant Landefeld, together with 
2nd Lieutenant John A. Conroy., Jr • ., were stationed e.t Buckingham 
~ Air Field; Fort J.tvers, Florida., and were in the process of clear• 
ing that field for shipment to this station. 

11 It was necessary for each off'ioer oles.ring the station to undergo 
a. clothing check. Lieutenant Conroy had been a.way over the week-end, 
e.nd did not know that he had to ha.ve a.n overcoat or trench ooa.t to 
clear until informed by his barracks mates on Monday morning. The 
barracks being empty at the time it we.a neoessa.ry for Lieutenant Conroy 
to leave for processing, and Lieutenant L&ndefeld'a ooat in plain view, 
he decided to borrow it tor the purpose of oles.ranee with intent to 
return afterwards. Meantime, the coa.t·wa.s missed by the owner who 
immediately began questioniog.the other officers of the barracks. 
Lieutenant Conroy a.ppeared on the scene, driving a. motor vehicle &l'ld 
wearing the ooat because of the re.in. .Thia crea.ted. an emba.rruaing 
situa.tion in that Lieutenant Conroy did not wish to a.dmi t tha.t he did 
not have a coat or that he had borrowed without permission. Trusting 
to the similarity of the garment to others being.commonly worn, Lieu­
tenant Conroy .stated that he had not seen the coat, a.nd the owner went 
a.way appa.rently satisfied.. 

"Later, when Lieutenant Conroy ha.d had a. chance to think a little 
he began to realize the position in which he had,pla.oed himself by 
denying e.ny knowledge. of the ooat. If he returned the ooa.t· to the 
owner now, it would. be still more embarrassing than if he had admitted 
borrowing when directly questioned. On the other hand, because of a 
recent marriage and because he had not known .that a. ooat wa.s neoeua.ry 
to clear the station, he found himself' low in funds a.nd without a ooat. 
As no one had seen him take the coat, and as no one knew the.t he ha.d 
it, at this p~int he decided that he would keep the ooat for his own 
personal use. 

·"Lieutenant Conroy kept the coat.and brought it with him to 
Courtland Army Air Field. Courtland, Alabama, where, on or about 
16 January 1945, Ueutenant Landefeld saw the coat a.nd notified the 
proper authorities that Lieutenant Conroy had the ooat in his posses­
sion. . , . . · 

"At first, Lieutenant Conroy denied Lieutenant 1Ande.teld'1 
ownership e.nd ola.imed the coat a.s his own. Later the aame day and 
without duress, he voluntarily admitted that the ooat·wa.s LieutenaJit 
L&ndefelds', and voluntarily ~eturned it to the owner. 11 

. 

4. Aooused, a.i'ter a. full explanation of his rights, elected to make 

a sworn statement, and reiterated in substance the £acts contained in the 

atipule.tion (R. 5,6,11,12). Testifying a.a to ,his per~onal h.iatocy, he 

stated that he 'W&.S _born and raised in a small farming community in. Florida, 

wher~ he knew e.nd was favorably k:nowu by everyone (R. 9,10 ). He attended 

grammar school al1d high school in nearby towns, graduating in May 1941 

(R. 12,13). He worked at a.n a.1rpl8lle f'e.otocy for fourteen months until 

·he wu "drafted at the age of 19,· on 4 Me.roh 1943." (R. 8). He•waa ·com­
missioned on 20 November 1944 and was married ·the :t'ollcnring day. He ud 

./ 
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his wife lived in a trailer at Fort }eyers, Florida, where he attended a 
"co-pilot school" until 5 January 1945,· at which time he waa sent to 
Courtland Army Air Field, Courtland, Alabama (R. 7,8 ). As a ciTilia.n he · 
had had no experience in handling money, the largest amount over which he 

"had control" being one month's aala.ry of $150.00 (R. 8 ). Referring to 

his family, aocuaed stated that as a result of an attack of infantile 
paralysis which his mother had suffered when she was yQung, her health 
"had been poor all her life" and ·•he was compelled to walk on crutches J 
and that his' father, who was a farmer, had suffered a heart a.tta.ok on 31 

January 1944 (R. 10). 


On examination by the court, accused stated that when he took 

the ooat he "rea.lhed" that he "waa borrowing" it, but that he had no in• 

tention of keeping it. He considered IJ.eutenant Landefeld a close friend 

of his and explained hie failure to admit possession of the ooa.t, when the 

latter inquired about it, in the following mannera 


''Well, sir, I was very ~barrassed at the time, me having 

the coat, and him being in such an upstir about losing it" (R. 11). 


Ria sole explanation of his retention of the ooat wu a 

"I decided I wu very low ·in funds at this time and I needed 
a coat. And ·it would have been very embarrassing after saying I 
had not seen the coat" (R. 12 ). · 

5. Since all material and pertinent fa.eta a.re contained in the stipu­
lation offered by the prosecution e.s its Exhibit 1, e.nd. are not affected by 
the accused's testimoey, a repetition of the evidence is not necessary for 
the purpose of the discuaaion. The record thus shows that accused., without 
the permission, knowledge or consent of one of his barracks mates, took a 
wool coat, belonging to the latter, with the intention of using it to enable · 
him to obtain a clearance from his station, and of then returning it to its 
owner.· .AB a result ot placing himself in an equivocal and embarraaaing poai-, 

. tion by denying to the owner that he ha.d seen the coat, a.nd because he needed 
a coat to clear the station, a.nd 11.t'ou.nd himself low in: funds," accused decided 
that he would keep the coat for hie own personal use. 

Accused pleaded guilty to the larceny of this coat, the stipulated 
value otwhich was f65, as charged. Larceny is.described by the Manual for 
Courts-Martial, 1928 {par. 149_6,), e.s: · · ' 

11
• • * the taking and carrying a.way, by treipa.ss., of pe~sona.l. 

property which the trespasser knows to belong either generally or 
specially to another, with intent to deprive.such owner permanently 
of his property therein. (Cle.rk)" . · , . 

Normally the "felonious or evil intent" must exist at the "time or the taking 

• 
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and carrying awa.yn (MC M, P• 173)~ However, the Manual (p. 173) point, 
out the following· exception to the general rule• 

"• • • However, whe~ the original taking was wrongful, a subsequent 
felonious or evil intent makes the offense luceny in all cues in 
which theN 1a concurrently with such intent, although subsequent to 
the taking a .tr~udulent co_nversion of' the goods." 

While this latter rule does not exist in all of the Sta.tea, it is generally 
accepted a.a the correct one, a.a evidenced by the following extract11 

11 To comtitute laro~ny it is not only nece4aa.ry that there shall be 
a trespass, but, as will be hereaf'ter·explained, ~tis also neces­
sary that there sha.11 be ~elonious intent, a.nd they muat always con• 
cur in point of' time. It is not always .. neceasary, however, in order 
that there shall be such a conourrenOIS of' trespass and felonious 
intent, that there shall be such an intent at the time the property 
·1s f'irat taken.·· If a man wrongfully takes another'• property without 
his consent, he oommi.ts a. trespass, however innocent his intention 
may be.1 The trespa.aa continues during every moment in which he holds 
the property without right, and ii' he afterwards f'orma and carriea 
out the f'elonioua intent to steal it, there is then the concurrence 
of' trespass a.nd _felonious intent necessary to ma.lee out the orime 
or larceny." (Cla.rk and Marshall on Crimes, 4th ~ition, par. 318, 

· page 418.) · 

"The statement ia frequently met with that to constitute larceny 
the intent to steal must exist at the time the ·taker obtains posses­
sion of' the property, and that it is not enough that this inj;ent 
came into existence at. the time he converted the property to his 
gwn use. • ••But it does not·atate a rule of' general recognition 
where the original taking was without the consent of' the owner and 
was consequently a trespass •. • • • If', ·after such taking, the property 
11 converted by the taker to his own use, the conversion_ in moat juria­
dictiom is held to constitute larceny, even though.the felonious 
intent did not exist a.t the time of the takingJ but in some juris:.. 
dictioll8 the oontra.ry rule seems Cuna.erscoring auppli~ to obta.in. 11 

(36 Corpus Juris 772.) - · · 

Accused!& action in taking Lieutenant !Andef'eld's coat without 
hia knowledge, permission or consent, wa.a wrongful and constituted a. tres­
pass, despite his stipulated intention merely to borrow it (Clark and 
Marshall, supra CM 207466, Phil1ott, 8 B.R. 342J CM 208699, Crowder, 9 B.R. 
27, Dig. Ops. G, 1912-40, 451 40) x)~ Consequently when he later decided 
permanently to retain the coat and thus to deprive the owner of' his property 
therein, and carried out-his felonious intent, the larceny wa.a conswnma.ted. 

' The Boe.rd of' Review, therefore, is of' the opinion that the record of' trial 
is legally sufficient to support the findings of' guilty. 

4 
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6. Attached to the record ot trial ia a plea for olemeno7. filed by 
the defense counsel, in'Whioh he urge• that the,aentenoe impoaed beaus• 
pended. In support ot the plea there are attached letter, from the County 
Judge, Ex-Sheriff, Tax Collector, Tax Aa1e1aor, aDd. High School Principal 
ot Hardee County, Florida. in which is located aoouaed'• home,. and from. 
a local minister and merchant, all a.tteating to aoouaed'• high character 
ani the splendid record ot his pa.rents. By indorsement,. the tria.l, court 
unanimously a.pproved tha.t part of the requeat onl7 "which relates to the 
suspension of confinement at ha.rd labor. 11 

' 

7. War ·Department records show tnat accused .1• a.lmoat 22 yea.rs of 
-age,. 	am umnarried. but the' record. or tria.l shows that he 1raa married on 

21 November 1944•. He gra.dua.ted from high aohool in 1941, and worked in 

a.n airplane fa.ctory for fourteen months. He we.a inducted into the Army 

on 3 March 1943, and received his commission as Second U-eutenant• .Air 


' 	 Corps• Army of the United States, on 20 Noyember 1944, upon completion 
of the prescribed tra.ining as an _a.irplane pilot. 

a. The court waa legally o~nstituted' and had jurisdiction of the 
person and the offense•. No errors injuriously affecting the substantial 
rights of the a.ocused were cownitted during the trial. In the opinion of 
the Board or Review, th~ record ot tria.1 is legally sutf':Lcient to support · · 
the findings and the sentence and to wa.rra.nt confirmation or the sentence. , 
A sentence ot dismissa.l is a.uthori%ed upon conviction of a violation of 

. Article or War 93. 

Judge Advocate. ­

~--~~~~~~.&.A~~--· Judge Advocate.· 

~-4-"-'~~t..a~~~"--'".:;;;.....,c;...i:;;..i_• Judge Advocate. 

5 
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SPJGK • CM 280034 

Ir1. ASF, JAGO, Washington 25, D. C. 
TOi '!he Secretary of Wa.r 

1. .Pursuant to Jsxeoutive Order No. 9556· dated Ma.y 26, 1946, there 
. a.re 	transmitted herewith for your a.otion the reoord ot trial and ;the 

opinion of the Boa.rd of Revi"ew. in the oa.se of Seoond Lieutenap.t John A. 
Conroy, Jr. (0-838744), Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 

to, a.nd was found guilty of, the larceny or a ooat belonging to a fellow 

officer, valued. at $65, in violation of Article ot War 93. He waa sen­

• tenoed to ·Ile dismissed the service, to forfeit all pay and all01"anoe1 due 
or to beoome due, and to be confined at hard labor, at such plaoe as the 
reviewing authority mi gb.t direct,. tor two years. The reviewii:ig authority 
approved the sentence but reduced the period of confinement to one year, 
and forwarded the record ot trial for a.otion under Article of War 48·. 

3. A summary of the evidence may be found in the accompanying opinion 

of the Board o~ Review. I concur in the opinion of the Board of Review that 

the re cord of trial is legally s uti'icient to dupport the findings and sen­

tence a.a approved by the reviewing authority and to warrant oonfirma.tion 

of the sentence• 


. 
On the morning that accused, a 2! year old airplane pilot, was 

to.leave for a new station he learn~d that in order to clear the field 
where he was located it was necessary for him to have an overcoat or \ 
trench coat. A coat belonging to one of his barracks mates, who wa.s also 
being transferred, was hanging in a.n adjoining room. In the absence of 
the owner, accused borrowed the coat with the intention or returning it. 
after he ha.d completed his clearance. However, when upon returning to the 
barracks he was questioned by the owner, who had been looking for the coat, 
ft.Ocused on the spur or the moment denied that he had seen it. Later, 

-realizing that he had placed himself in an embarrassing and equivocal posi­

tion which it would be difficult for him to explain, that he needed a coat 

in order to clear the field, and that, because of the expenses resulting 

from his recent marriage, he wa.s not in a. position to purchase one, he 


.decided to keep the coat. About two weeks later the coat wa.s seen and iden­

tified by th~ true owner. 


Attached to the record of trial is a petition for olAmency filed 

by defense counsel. The plea for clemency is based on accused's youth, · 

his yalue to the service as a trained pilot, his previous good record in 

the Army and in civilian life, his lack of experience in handling money, 

the temporary shortage of fund.a and la.ck of social adjustment resulting 

from his reoe~t commission a.nd marriage, and the absence of wrongful intent 

at the time that the coat wu originally borrowed. The petition a.dva.noed. 
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the 'V'iew that accused• s offense was not one deliberately oommitted. but 
was 	 the result of' "tempore.ey emotional 1nsta.bil1ty aDd me.la.djus tment to 
the 	circumstances in which he t~und-himaelt.• Attached. to the petition. 
which requests that the sentence of diamissa.1 and the conf'inement imposed. 
be suspended. e.re letters from severa.1 officials and residents cf accused'• 
home county &ttesting the high ohar&cter a.nd. standing of accused. The 
trial court approved accused's plea. for clemency to the exteut ot unan­
imoualy recommending that so much o.f' the approved sentence as imposed 
confinement at hard labor be suspended. 

The 	Staff Judge Ad,voca.te in his revin sta.tes a 

"In viEW of the baok:growd of' the accused the facts and 
circumstances surrounding the case &lld the :ma.ey pleas tor 
clemency of' practically everyone ha.Ting aey oonneotion 1dth 
the accused. it is believed that one yea.r of the two yea.r 
sentence should be remitted e.t this time. The exercile ot 
further olemenoy 1a left to the discretion ot the oonf'irming 
authority.• · 

In Tiew of all the circumstances of the case I recommend that the sentence 
as approved by the reviewing authority be confirmed but that the forfeitures 
and confinement ~be remitted and that the s~ntence as thus modified-be sus­
pended during good beha.Tior. · · 

4. Inolosed is a form of a.otion designed to carry into execution the 
foregoing recommendation. should it meet_ with your approval. · ' 

J Inola 	 mRON C. CRAYER 
l. Record of trial J.ajor General 
2. Forni of action The J\.idge J.dvocate General 
J. 	Ltr fr Col Gross, 


. 28 May 1945 w/incl 


( Sentence confirmed, forfeitures and confinement remitted. As modi.tied 
execution suspended. GCMO 320, 9 ~. 1945). · 

i ' 
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, WAR DEPARTMENT 
!rm:r Service Forces . 

In the Office of The Judge Advocate General 
· Washington, D. c. 

SPJGH--OM 280050 ' 
6 JUN 1945 · 

UNITED STATES Sil BERNARDINO ~ Am 1'ECHNICAL SERVICE COMMAND' 
v. 	 . ) 

l 

Trial by- G.C .M., convened at 


First Lieutenant I.EONARD Los Angeles, California, Zl, 

W. CAROTHERS (0-510007), '28 and 2$ March 1945. Dismissal. 

Air Corps. 


OPINION of the BOARD OF.REVIEW 
. TAPPY, GAMBRELL. and ~THAN,' 'Judge Advocates 

l. The Board or Review has examined the record ot trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Ad~ocate General. 

2. The accused was tried· upon t.he following C~ges and Speci­
fications: 

CHARGE I: . ·violation of the 85th Article of War 
; 

Specification: In that First Lieutenant Leonard·W. Carothers, 
. 	 18th. Army' Air Forces Base Unit (Motion Picture Unit), 

Culver1City, California, was, while on an authorized 
f'light i'rom Metropolitan Airport, Van N~, Calltornia, ·· 
to Davis-Month.an Field, Tucson, Arizona, in a Government 
C-60 type aircraft, on or about 7 February 1945, tomn 
drunk on duty as the pilo.~ ot said aircraft. . · 

C~ IIs !iolation ot the 95th ~icle ot War 

Specif'ication ls ;en that First Lieutenant Leonard w. Carothers,
. * * *, did while on ·an authorized flight from Metropolitan 

Airport, Van Nuys, California, enroute to Davis-Monthan' 
Field, Tucson, Arizona, on or about 7 Februaey 1945, 

· 	operate a Government C-60 aircraft while under tbs 
influence ot intoxicating.liquor. 

Specification 2s In·that First Lieutenant. Leo~rd w. Carothers,. . 
. * * *, did, while piloting a Go\en:ment C-60 aircraft. on an 
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authorized flight from Metropolitan Airport, Van N1J1s, 
California, enroute to Davis-Monthan Fieid, Tucson, 
Arizona, on or about 7 February 1945, imbibe intoxi• 
eating liquo:c. 

Specitication Js In·that First Lieutenant Leonard W. Ca;-others,
* * *, did, while on an authorized flight trom Metropolitan 
Airport, Van N1J1s, California, enroute to Davis•Monthan 
Field, Tucson, Arizona, on or about 7 February 1945, offer 
intoxicating liquor to Private Nathan L. Frisbie, who was 
then acting as crew chief of said airc~att. · 

CHARGE III1 Violation of the 96th Article of War 

Specification l: · In that First Lieutenant Leonard w. Carothers, 
***,did, while on an authorized tllght from Metropolitan 
Airport, .Van Nuye, California, enroute to Davis-Montban 
Field, Tucson, Arizona, on or about 7 February 1945, operate 
a Govermnent c-60 aircraft while under the influence· of 
intoxicating liquor, to the prejudice of good order and 
military discipline. 

Speoif'ication 2, In that First Lieutenant Leonard W. Carothers,
* * *, did, while piloting a 9ov'ermnent c-60 aircraf't on an' · 
authorized flight from Metropolitan Airport, Van N1J1S, 
California, enroute to Davis;.Montban Field, Tucson, Arizona, 
on or about 7 February 1945, imbibe intoxicating liquor, to · 
the pr~judice of good order and military.discipline. 

Specitication 31 In.that First Lieutenant Leonard w. Carothers,
· * * *, did, while on an authorized fiight from Metropolitan 

Airport, Van ·uuys, California, enroute to Davis-Monthan 
Field, Tucson, Arizona, on or about 7 February 1945, otf'er 
intoxicating liquor to Private Nathan L. Frisbie, who was 
then acting as crew chie! of said aircratt, to the pre~udice 
o! good order and milita1"7 discipline. 

Specification 4• In that Firet Lieutenant Leonard W~ O~rothere, ­
· * * *, did, while on an authorized flight from Metropolitan 

Airport, Van Nuye, California, ·enroute to Da.vis•Monthan 
Field, Tucson, .A.rizom, on or about 7 Febr.ua17 1945, .operate· 
a GoverDm8nt Q-60 aircraft in a reckless and careless manner. 

· 10 aa to endanger the aafety ot the enlisted personnel 1n 
the aforesaid aircraf't, to the prejudice of good order and 
lld:litary discipline. 

Specitication·sa -In that First Lieutenant Leonard w. Carothers,
* * *, did; while on an. authorized fiight from Metr~politan 
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Airport, Van Nuys, Calif'ornia, enroute to Davis-Monthan 
Field, Tucson, Arizona, on or about 7FebrUB.171945, at 
or .near Coolidge Arrq Air Field, Arizona, operate a 
Government 0-60 type aircraf't,in a reckless and careless 
manner so as to .endanger the a!oresaid aircra:rt and 
i'riendl;y aircraf't in the air and propert;y on the ground, 
1n violation of' Paragraph la, Arm;y Air Forces Regulation 
Number 6o-16D, dated 20 September 1944, to the prejudice 
ot good order and military' discipline. 

He pleaded not guilt;y to and was f'ound guilty ot all Charges and Speci• 

f'ications. No evidence or aey previous convictions was considered. He 

was sentenced to dismissal. The reviewing authority approved the sen• 

tence and forwarded the record of trial !or action under Article of' .. 

War 48. · 

3. At approximatei,, 11:00 a.m. (apparentl;y Pacific War Time) on 

7 Februar;y 1945 a 0-6oA., a twin-engine plane, took o!f' f'rom Metropolitan 

Airport, Van Nuys, Calif'ornia, :for Davis-JA:onthan Field, Tucson, Arizona,· 

a distance of some 586 miles, On board were accused and Private Nathan 

L. Frisbie who were detailed as pilot and·crew chief, respectively, to 

fl.y' two enlisted men, Start Sergeant James H. Scanlon and Private John 

J. Harris to Tucson (R. S, 31, 46, 74, 75). Accused and Private Frisbie 
sat in ·the pilot I s compartment while the two passengers sat in the rear. 
There was a door between the pilot's compartment and the rear which was 
closed, apd a curtain over its window drawn, after they- bad been in the 
air about 20 minutes (R. 16, 32; 47). Accused had f'our-f'if'ths or a quart 
of' Southern COlllf'ort with him and both he and, at his suggestion, Private 

· Frisbie had a dri.Dk. By the ti.me the plane was over B11'the, Callf'orni.a, 
both had had two more dri.Dks. Bebreen Bi,,the and Phoenix, Arizona, flC• 
cused had nseveral11 more dri.Dks in which Private Frisbie declined to · 
join him (R. 9, 10). They tlew over Phoenix, continued onibr about 20. 
minutes, and then circled back over the cit,-. Private Frisbie bad some 
di!f'icult7 in communicating with the air tower at Phoenix to check their 
position but was f'inally successM. By this time the liquor had begun 
to af'fect accused. He was "more or less blank, he stared, and his talk• 
ing was labored. a . Private Harris had 'occasion to observe accused when 
Private Frisbie lett the .pilot's compartment tor a short time. Accused's 
eyes were,•glassy-11 and he would •over-control• the pµ.ne; that is, it .the 
plane tell off' to the lett, accused instead or leveling it; would go to 
the other extreme and the plane would fall off' to the right. In the opin• 
ion ot both Staf'f' Sergeant Scanlo~ and Private Harris accused was 1.drunk. · 
This so disturbed the latter that he asked Private Frisbie to keep his 
hands on the contro1s (R. · 10, 11, 13, .35, 41, 48, 55). After flying over 
Phoenix f'or the aeoond time they headed out over the desert. Accused's 
f'l.fing became more •irregular.• Several times he put the plane in.to a 
naemi•stall• and it was n;ecessar;y for Private Frisbie to push forward 
on th~ 11stick11 to level the plane. Accused was alao making •sharp turns• 
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and £lying around in a circle. When Private Frisbie asked ii' he· knew 

where he was accused replied that he did not (R. ll, '22, 36, 51). Be­

coming more alarmed Private Harris and Sergeant Scanlon donned para- • 

chutes and only' refrained from jumping because they felt they did not 


, have sufficient altitude (R. 36, 37, 51, 52). By using a map Private· 

Frisbie was able to locate Coolidge Field which is some sixty miles 

from Davis-U.onthan Field at Tucson, their destination, and he told 

accused to circle it. Over the field, Private Frisbie asked the 

operator there for a "long count"• a device used to assist in tUning

the radio - but received no reply.· He then asked, and was given, a 

"compass heading" for Tucson and reported it to accused. ·The latter, 

h011ever, decided to land at Coolidge Field and Private Frisbie, accord­

. ingly, requested landing instructions. Accused dked Private Frisbie 


· to land the plane but the latter declined (R. ll, 12, 20,. 59, 60). They 

· were told to fly a left-hand pattern and land on runway #5. Flying a 

lett•hand pattern means that 11 the plane makes a 180 cfegree or 360 degree 
turn to the left, and fly (sic) tor. that runway" (R. 28,, 60). Accused · 
made the turn as directed but came into the runway trom the wrong direction ­
with the wind• and because ot this and the tact that a P-38 was taking 
ott, Private Frisbie pulled back "the stick" to prevent a landing (R. 14). 

· Accused made another turn to the left and came in on runway II S but a1 he 
made the final approach the field informed him that the landing gear bad 
not been lowered and he was forced t,o make another attempt to land. This 
time, however, he flew a. right-hand pattern• in violation ot instructions• 
but was too wide of the runway to land. Accused made a left 'turn and tor · 
the i'oarth time approached the runway. · He came in quite high and began 
to drop with the no~e of the plane higher than the tail - 11mushing in. 1 

Afraid that the plane might stall Private Frisbie pushed "the sticka , 
forward and leveled the plane. Although the·runway was 5500 feet long, 
accused landed on the last 1200 feet with the left wheel off it. He 
ground-looped to the right (R. 14, 15, 37, 38, 52, 53, 61, 63, 78, 88; 
Pros. Ex. B). Before the plane was landed Starr Sergeant Scanlon and 
Private Harris me.de preparations to leave and as soon as it stopped both 
~umped out the back do'or, the former forgetting his cigarettes and ·camera 
(R. 38, 39, 54). Both were badly frightened (R. 79). Accused taxied 
the plane off the runway to the parking area but he had diti'icult:y in . 
keeping it on a atraight line (R. 91). Private Frisbie alighted and then 
returned to the plane to lock the controls. Accused asked him it aey• 
body had been hurt; at what place the;y had.landed; and the reason for 
landing there (R. 2:1). ·rt was then 2157 p.m. (Pacific War Time). Ap·
proxima,tely four boars had elapsed since they lef't Van N~s. At normal · 
cruising speed oi' 180 miles per hour the night should have taken 2¼ 
hours (R. 66, 75). · · 

Accused .had trouble in getting out ot the plane, He clung to 

the door tor support. His shirttail was out, he had no blouse on, his 

tie was askew, his hat was cocked on the back oi' his head, he was not 

wearing 8%11' insignia,_ and his speech was impaired. In the opinion oi'. 


• 	 First Lieutenant Gilbert L. Warrick and First Lieutenant Charles H. 
Cnasch, Director-of' Operations .and Provost Marshal at Coolidge, respectively,

' . 
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accused was drunk (R. 81, 91). The bottle from which accused had 
drunk was removed from the plane and found to be somewhere between 
one quarter and one half full. Private Frisbie had consumed only 
about one half inch of liquor from the bo.ttle, although he had spilled 
some ot it on his shirt when he took the first drink (R. 24, 26, 82; 
Pros. Ex. A). Accused was· arrested and about one hour later taken to 
the hospital for a blood-alcohol test. At that time he was staggering 
and had to be supported by the two guards who accompanied him. He was 
unable to make an intelligible reply when asked his name and it was 
necessary to secure it from his A.G.O. card. In the opinion or Lieu­
tenant Herman Kolkowitz, medical inspector ori. duty at the hospital, 
accused was drunk (R. l.Ol-104). · . · 

4. Captain Raymond M. Fahringer,· Air Corps, testi.fied for the 
defense. He stated that he has had 17 years experience in aviation and 
has been a licensed pilot for 10 years. He has flown approximately 3000 
hours and is co-author ot a textbook on aviation, the Student Pilot's 
Handbook. He stated further that it more than one person attempted to 
tly a dual control plane at the same time it would result in erratic 
flying. However, unless all of the controls are accessible to the 
pilot and he is competent and familiar with the plane, a ship the size 
or a C-60A should have a co-pilot. · Normally the co-pilot handles the 
landing gear. A plane stalls at the point where its forward progress 
is so slow that its wings are no longer able to sustain the weight .or 
the plane in flight. Each plane has a ttstalling speed" but the witness 
was unable to say at what speed a c-60A would stall. He was of·the· 
opinion that if that type or plane was to stall 50 feet off the ground 
and "the stick" were pushed forward, the plane would crash. A plane is 
"mushing in" when its weight is such that it cannot be sustained in 
level flight by the wings. It is caused by a semi-stall.or by an ac­
celerated stall. l If a plane were in a semi-stall and "the stick" were 
pushed forward it would have a tendency to increase the speed of the 
plane and possibly eliminate the stall. A ground loop is a very abrupt 
turn on the ground. Normally it a plane landed with the le!t wheel orr 
the runway in the dirt it would ground loop to the lert, if' at all,· 
because of the drag on the left wheel. The witness always removed his 
blouse and made himself comfortable when flying. It is a practical · 
necessity to bold on to the door when getting out of a C-60A plane 
(R. 105-110). 

First Lieutenant Roland W. Kibbee testified that he has held 
a private pilot's license since 1937. He stated· that it would not be 
"highly irregular" for a pilot approaching a strange field to make more 
than two attempts to land. The witness usually takes off his blouse when 
flying and in alighting from the plane he holds onto the door (R. lll, 
116). · · . , 

Mr • .Al Gilhousen testified that he has been flying since 1919. 
He has bad 18,000 ho'!ll"s ot !lying and spent 14 years as a pilot !or 
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commercial airlines. For the last 6 years he has been a test pilot 
for the Lockheed Aircraft Corporation, producer of the C-60A and ae 
such be has had 1,000 hours flying experience with the C-60A and the 
Hudson, which is quite similar to it. He, too, was of the opinion 
that a C-60A would crash if it were in a stall 50 feet from the ground· 
and "the stick" were pushed forward, for the·reason that there would 
not be enough height tor the plane to recover. A plane is not considered 
to have "ground-looped11 unless it makes a sharp turn of at least 1soo. 
It is not unusual for a pilot to make two turns around the field before 
coming in on the final approach (R. 112-117). 

The accused, after an explanation of his rights, elected to 
remain silent.· ,. 

5. ,a. The Specification, Charge I: 

This Specii'icatioµ alleges that accused was found drunk on 
duty as a pilot of a "C-60 type aircraft" while on an authorized flight 
from Van N~, California, to Tucson, Arizona, in violation of Article 
of War 85. There is an abundance of evidence, all of it uncontradicted, . 
that accused was drunk ln the sense that the "rational and full exercise 
ot lhl.i} mental and pey-sical faculties Geri/ impaired" (MJM, 192$, par. · 
l45J. A more difficult question is present.ad, however, by the allegations 
that accused was on duty and engaged in an authorized flight. If accused 
took the plane without authority and,· in the conventional phrase, was "or. 
a frolic of his own", it seems clear that he would not be on duty within. 
the meaning of Article of ~~r 85. Consequently, some proof is necessary 
to establish that this flight was ordered by superior, competent authority. 
At the request of the prosecution, directed to this end, the court took 
judicial notice of pe.ragraph 3, Special Orders No. 32, 6 February 1945, 
detailing accused and Private Frisbie on temporary duty for the purpose 
or ferrying personnel from Van Nuys to Tucson. Similarly, the court took 
judicial notice of paragraph 2, Special Orders No. 32, 6 February 1945, 
Headquarters, 18th Army.Air Forces Base Unit,(Motion Picture Unit), · 
Culver City, California, directing that Staff Sergean~ Jam.es F. Scanlon 
and•Private John H. Harris proceed from Culver City to Tucson on seven 
days temporary duty. Although the record does not reveal which Head• 
quarters issued the orders referring to accused and Private Frisbie we 
assume from the coincidences of dates and numbers that it was the same 
Headquarters which issued the order dealing with Staff Sergeant Scanlon 
and Private Harris, viz I Headquarters 18th A:rmy Air. Forces Base Unit 
(Motion Picture Unit), Culver City, California. Paragraph 12'.5, Manual . 
for Courts-Martial, 1928, authorizes the court to talce judicial notice 
of "general orders, bulletins, circulars.and general court-martial orders 
or the authorit a !ntin the court and o all hi er autho it n.('under• 
lining supplied. The court was appointed b1 Headquarters, San Bernardino 
Air. Technical Service Command, obviousl7 an authority- higher than that or 
the.18th Army- Air Forces Base Unit. While the itemization in the Manual 
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or matters or which the court can,take judicial notice is not exhaus­
tive, it·has been held that a court-martial has no power to take 
judicial notice of the general orders ot an authority lower than that 
which appointed it (CM 20752.3, McKinnon, 8 B.R. 347). The rule is 
similar- as to circulars (CM 244946, Forbes, 29 B.R~ 7.3). We think the 
principla or these eases applies with equal, 1£ no~ more, force to 
special orders and, accordingly, we bold that the court was in error 
in judicially noticing the orders in question. There is, however, 
sufficient evidence to establish that accused was detailed from the 
18th~ Air Forces Base Unit to fly Starr Sergeant Scanlon and 
Private Harris to Tucson and that the latter were under orders to pro­
ceed there and accordingly, we hold that the record is legally sufficient 
to support the finding or guilty or this Specification.. . . 

b. Specification l of Charge II and Specification l of. 
CbJrge III: ' 

Specification l or Charge II alleges that accused operated 
. a nc-6() aircraft" under the in.nuance or intoxicating liquor while on 
an authorized £light from Van Nuys, California, to Tucson, Arizona, 
in violation of Article of War 95. Specification l of Charge III is 
laid. under Article of War 96 and contains the same allegations as 
Specification l of Charge II with the addition of an allegation that 
the conduct described therein is "to the prejudice of good order and­
militaey discipline." There is no doubt that accused was drunk in tbe 
popular sense of the wol'd. The quantity of liquor he consumed in a . 
relatively short period, his inability to pilot the plane properly, 
the disarray- or his clothing, his ignorance as to his whereabouts, and 
the opinion ot all the wi'bnesses who saw him are ample proof or that 
fact. It is unnecessary tor us to decide whether accused was grossly 
drunk. ,"Whether in a particular instance drunkenness is or such a 
character-as to constitute conduct unbecoming an officer and a gentle­
man depends·not only- upon the degree of intoxication·but also upon.the 
time, place, occasion and other attendant circumstances" (CM 2.32604, 
Brepps.n, 19 B.R; l.39). On accused's skill as a pilot there depend~d 
not only the lives of his passengers and.crew but the lives or others. 
The slightest miscalculation would very- likely cause a disaster. When 
an officer ot the 1rm;y or the United States ·occupies such a position or· 
responsibilit7 and by' the use ot intoxicating liquor voluntarily unfits 
himself trom performing it to the extent that accused did then we think 
he has violated Article of War 95. A t'orj;iori he is guilty or conduct 
•to the prejudice ot good order and militacy discipline• in violation 
ot Article or War 96. It is well settled that there is no unreasonable· 
multiplication or charge~ 1n laJing identical specifications under 
.Articles ot War 95 and 96. The record,·theretore, is legal.lJr sufficient 
to support the findings ot guilty ot Specification 1 or Charge ~I and 
Specitication lot Charge III. 
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c. Specifications 2 and 3 of Charge II and Specifications 
2 and 3 of Charge III: 

Specification 2 of Charge II alleges that accused.imbibed 
intoxicating liquor while acting as a pilot on an authorized flight 
from Van Nuys, California, to Tucson, Arizona, and Specification 3 
of that Charge alleges that on the same flight accused offered intoxi­
cating liquor to Private Uathan L. Frisbie who was acting crew chief 
on the plane, both in violation of Article of War 95. Specifications 
2-and 3 of Charge III are laid under Article of War 96 and contain the 
same allegations, respectively, as Specifications 2 and 3 of Charge II 
with the addition of an allegation that the conduct _described therein 
,·,as "to the prejudice of good order and military discipline. 11 As to 
Specification 2 of Charges II and III we think that they state an of­
fense violative of the Articles of War 95 and 96, respectively. Tihether 

. or not the drinking in a particular instance violates Article of War 95 
or 96 may be determined by the amount consumed. The proof shows that 
accused imbibed enough intoxicating ~iquor to become quite drunk. We 
have already held that accused in piloting the plane in that condition 
violated Article of War 95 and similarly we think that in drinking the 
quantity of. liquor necessary to get himself in that condition he is 
guilty of an infraction of the same article. Of course, he is also 
guilty of a violation of Article of War 96. The record is, accordingly, 
legally sufficient:to sustain the findings of guilty of Specification 2 
of Charges II and III. As to Specification 3 of Charges II and III, it 
is clear that accused proffered a bottle of alcoholic liquor to Private 
Frisbie on several occasions during the flight. Accused was unconcerned 
as to the amount Frisbie 'consumed or as to the effect such consumption 
might hav~ upon him. It has ·been held to be disgracef.ul conduct vio­
lative of Article of War 95 for an officer to offer intoxicatin~ liquor 
to an enlisted man who is on duty driving a Government vehicle (CM 247161, 
Bradford, JO B.R. 279)'. Clearly the conduct of accused in repeatedly 
offering intoxicating liquor to- Frisbie, an enlisted man, who was per­
forming a duty which required full and complete possession of all his 
mental and physical faculties constituted a violation of that Article. 
That such conduct also constituted a violation of Article of v'iar 96 is 
clear (CM 236868, Minton, 23 B.R. 159). The record of trial is-·legally 
sufficient to support the findings of guilty of Specification 3 of 
Charges II and III. 

d. Specification 4 of Charge III: 

This Specification alleges that on the same flight with which 
all the foregoi~g Specifications are concerned accused operatGd the plane 
in a reckless and careless manner so as to endanger the safety of the 
enlisted personnel therein in violation of Article.of' War 96. The 
evidence shows that accused, due to his intoxication, repeatedly put 
the plane into a semi-stall and that it was only the alertness and 
ability of Private Frisbie that prevented it from stalling and.subse­
quently crashing•. Over Cooli~ge Army Air Field, accused attempted to 
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, 

land in the wrong direction and again_if it were not for Private 

Frisbie would probably have crashed into a plane which was taking 

of£. On his second attempt to land accused was coming into the 

runw~y when the field notified him that his landing gear was not 

down. He then flew a right-hand pattern, contrary to instructions 

and on h,is fourth and final· attempt to land, again almost stalled 

.the plane only to have Private Frisbie once more seize the controls 
and level it oft. When he finally did get the plane on the runway he 
managed it so unskilll'ully that he groW1d-looped. In becoming drunk 
accused was shockingly heedless of t~e lives and safety of the occupants 
of the plane, and none the less so because his own life was similarly 
endangered. This is not a case where bec,usQ or intoxication accused 
was unable to react promptly and energetically when confronted with an, · 
emergency. The evidence sh011'S that accused himself created the emergency. 
By his fumbling with the controls he repeatedly put the plane in danger 
of crashing. We think that he show.ad such lack of care in operating 
this plane that his conduct may properlY,' be described as "reckless." 

·The record accordingly is legally suf.(icient to support the finding 
of guilty of ~his Specification. · · 

e.. Specif'ieation 5 of' Charge Ill: 

This Specification which likewise is laid under Article of 

War 96 alleges that accused operated a C-60 type aircraft at o:r near 

Coolidge Field in a reckless and careless manner so as to endanger 

"the aforesaid aircraft.and friendly.aircraft in the air and property 

on the ground,. in violation ot Paragraph la, Army Air Forces Regulation 

Number 60-16D, dated 20 September 1944•" This regulation provides that, 


1 No aircraft will be operated in a reckless· or careless 
manner, ,or) so as to endanger friendly- aircraft in the air, or 
friendl7 aircraft, persons or prO,Perty .. on the ground. n 

The evidence as to accused's handling of the 'plane while he 
was over Coolidge Field has been summarized 1n paragraph 5d. ot this 
opinion. Likewise our reasons for holding that accused'~ conduct was 
reckless have been set out there and need not be repeated here. ObviousJ.¥ 
this recklessness endangered the aircraft he was piloting~ A crash would 
in all probability,have aevereli damaged, if. not destroyed, that plane. 

, Also, it ma7 ver;r well have destroyed or damaged planes, hangars, or what• 
else might have been in the vicinit7 when it crashed. There is, however, 
no evidence to show.that accused endangered i'riendfy aircraft "in the air. 11 

There is testimo~ that Private Frisbie frustrated the first attempt·to 
land because a P•.'.38 was taking ott, but there'is no evidence as to whether 
it was on the ground "or in the air. In addition there is some indication 
1n the record·tha\ there was at least one plane in the air when accused 
was over the field but we cannot conclude from that alone that it was in 
fact endangered by ac_cused I a handling ot b.ia. plane ••.. The record. accordinsJ.7 
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is legally sufficient ·to sustain only so much of the finding of guilty 
of this Specification as involves a finding that accused operated this 
plane in a reckless and careless manner so as to endanger his own 
plane and property on the ground in violation of the mentioned regulation. 

I 

6. War Department records show that accused is 44 years of age 

and is married. He attended high school but did not graduate. From 

19.30 until he entered the Army he worked as a "mapping pilot" f'or 

various concerns. He was appointed a first lieutenant, Army of the 

United States, on 7 January 1943 and reported for active duty on 

26 January 1943. 


7. The court was legally constituted and had jurisdiction of the 
accused and the subject matter.· Except as noted above, no errors 
injuriously affecting the substantial rights of the accused were com­
mitted during the trial. Iu the opinion. of the Board of Review the 
record of trial is legally sufficient to support only so much of the 
finding of guilty of Specification 5 of Cha,rge III as involves a find­
ing of guilty that accused operated a Government plane in a reckless 
and careless manner so as to endanger the aforesaid plane and property 
on the ground in violation of paragraph la, Army Air Forces Regulation 
No. 60-16D, dated 20 September 1944, and legally sufficient to support 
all other findings of guilty and the sentence and to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation 
of Article of War 96 and is mandatory upon conviction of a violation of · 
either Article of War 85 or Article of War 95. · 

'/ 
CC:~~===::::~~~~...J!I!:~~~'-' Judge Advocate 
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SPJGH-CM 280050 1st Ind_ 

Hq ,ASF, JAGO, Washington 25, D. C. \JC°: ~ 0 i945 

-. TO& The Secretary of War, 

l. Pursuant to Executive Order No. 9556, dated May ~6, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of First Lieu­

tenant Leonard W. Carothers (0-510007), Air Corps. 


2. Upon· trial by general court-martial this officer was found 
guilty of being drunk on duty while piloting a Government aircraft, 
in violation of Article of War 85 (Chg. I & Spec.); guilty of operat­
ing a Government aircraft while under the influence ot liquor, of 
imbibing liquor while piloting such aircraft on an authorized flight, 
and of offering liquor to an enlisted man serving as.his crew chief 
on said flight, each in violation of both Articles of ·:iar 95 and 96 
(Chg. II, Specs. l-3 incl., Chg. III, Specs. 1-J incl.); guilty of 
operating a Government aircraft in a reckless manner endangering the 
safety of enlisted men aboard the plane, in violation of Article of 
War 96 (Chg. III, Spec. 4); and guilty of operating said aircraft in 
a reckless manner endangering t~e aircraft itself,· friendly aircraft 
in the air and property on the ground, in violation of Article of War 
96 (Chg. III, Spec. 5). He was sentenced to dismissal. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. A summary· of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trlal is legally sufficient to support only so much ot the 
tinding of guilty of Specification 5, Charge III as involves a finding 
ot guilt1 of recklessly operating the aircraft so as to endanger the 
aircraft itself and propertr on the ground, and legally sµtticient to 
support all other findings of guilty and the sentence and to warrant 
confirmation of the sentence. I concur in that opinion. On 7 February 
1945 accused, accompanied by an enlisted man as crew chief and two en­
listed men traveling un~er official orders, piloted,a Government aircraft 
from Metropolitan Airport, Van Nuys, California, on an authorized !light' 
bound for Davis-Monthan Field, Tucson, Arizona. During the !light a~ 
oused consumed so much of an alcoholic beveraee known as Southern Comfort· 
that he became drunk while operatincr the plane. He also offered some of. 
the li,1uor to his crew chief' who oonsUllled only a portion of that ottered.· 
In his drunken condition.accused over-controlled the plane, put it into 

·a 	semi-~tall several times from which it waa recovered only b7 prompt 

control action of his crew chief, lost all ability0 to operate it on 

oompaaa direction and flew_ it in circles. When t'ittilly the plane ap':' 

proiohed an air field, which was. not its destination however, accused 
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sought to· land it. He made four attempts to do so during which he · 
violated landing instructions given by the..control tower, sought to 
land the plane once without lower:ing its wheels and again as another 
plane was about.to take off from the field, and on one· approach almost 
stalled the plane from which it was recovered only by prompt control 
action of his crew chief. He finally landed the plane on the last 
1200 feet of a 5500 feet runway with but one wheel of the plane on 
the runway causing the craft to- grpund-loop before.coming to rest!· 

Transmitted with the record of trial is a Memorandum £or The 
Judge Advocate General, dated 2 June 1945, from the Commanding General, 
Army Air Forces,· and signed by Lieutenant General Ira o. Eaker, Deput1 

, Commander, Army Air Forces. It is recommended therein that the sentence 
be confirmed and ordered executed. The following sentiments concerning 
accused's conduct are also expressed in the memorandums 

"***His outrageous conduct in piloting an airplane 
. while uhder the influence of alcohol could not be condoned 

had he been on a solo £light. As it is his glaring and 
reckless disregard £or the safety of his passengers bre,nds 
his performance as reprehensible in the very highest degree. 
His long experience as a commercial pilot·;: and his mature age 
aggravat~ the seriousness of,his offenses.· It was only 
extreme good fortune which prevented serious injury and pos­
sible death to himself and the three enlisted men who were 
with him on the night." 

I concur with the opinion expressed by the Commanding General, Army Air 
Forces, and I recommend that the sentence, although inadequate, be-oon• 
firmed and carried into exeQutiont 

4. · Inclosed is, a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval.·. ' . 

3 Incla MYRON C. ClWiER 
l. Record or trial Major General 
2. Ltr fr Hq Ail', The Judge Advocate General 

2 Jun 45 
3. Form of action. 

Findings disapproved 1n part. se~tence ~o~~cf.: ·.. ,· · GOYJ 292, 7 Juq .194S). 
. ~ ~ ! . 
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WAR IEPJ.RTMENT 
J:nlry' Service Forces 

In the O!fiee of The Judge J.dvoeate General 
Washington, D.C. 

SPJGN-Cll '22,007/ 

UNITED STJ..TES 	 ) THIRD Am FORCE 
) 

v. 	 } Trial by o.C.:Lf., convened at 
} lrew field, Tampa, Florida, 20 

Second lieutenant ARTHUR April 1945. D1smissal. 
.... llcGHEE {0-745922), Air ~ 
Corps. } 

OPINION of the BOARD OF REVIEW 

LUSCOKB, 0 1 CONNOR and llORGAN, Judge ~pates 


l. The Board of Be'ri.ew has examimd the record of tr.Lal 1n the 
case of the ot!icer named above and submits this, it1 opird.on, to The 
Judge !dvoeate General. 

2. The accused was tried upon the following Charges and' Spec1!1­
cat:1.ona 1 

CHARGE, Violation of the 96th Article of War. 

Specit.Lcation 1: In that Arthur w. KcGhee, Second L1e11tenant, 
Air Corps, Seventh Detachment, 301st .ilF Bue Unit, Sqiad­
ron 1R", Third Air Force Personnel·Depot, Plant Park, 
Tampa, Floli.da, did, at Tampa, Florida, on'or about l4 
Deeenber 1944, with intent to deceive, wrongf'ull7 and 
unlawfully make and utter to the Exchange National Balic, 
Tampa, Florida, a certain check in wol,'da and figures 
as fol101rs to wit: 

THE CITIZENS .A.ND SOUTHERN Nll'IONAL BANK 
of South Carolin& 

Check No. 19 	 Columbia, s. c. I»c l4 1944 

Pq to the 

Order of 
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QQ 
twent;r five an~ 100 - - - - - - - - - - - - - Ik:>llars 

Account No. 1526 /s/ Lt. Arthur 11'. l4eGbee 0-745922 
Plant Parle, Tampa, F.La. 

and by- meana thereof, did !raudulently obtain from the 
Exchange National Bank Twent;r-i'ive ($2;.oo) dollars, he 
the said Lieutenant Arthur w. KcGbee, then well knowing 
that he did not have· and not intending that he should · . 
bave su!ficient funds in the Citizens and Southern 

· National Bank, Collllli>ia, South Carolina, !or the pa;yment 
o! said check. 

Speci!'i.eation 2& Sama as Specification 1 but alleging check 

drawn on same bank,at Tanpa noricla, 14 December 1944, 

in the amount of $40. 


Spec1!:l.eation 3, Same as Specification 1 but alleging check 

· drawn on same bank, at Tampa norida, 16 December 1944, 


in the IJD)Ul1t of $25. 


Spec1.t1.cation 4& ·Same as Speci!'icat:Lon 1 but alleging check 
· drawn on 11me bank,at. Tampa Florida, 17 JAlcember 1944, 

in the amount of $25. 

Specification 5& In that J.rthur 11'. KcObee, Second L1e11tcant, 

ilr Corps, Seventh n.tachment, 301st W' Bue unit, Scpad• 

ron •R•, Third Air Force Personnel lllpot, Plant Park, 

Ta:npa, Flor1cla, did, at 'l'axr;>a, norida, on or about 18 

December 1944, 111th intem to deceive, vong.t'ulq and 

unlawfl:ll.ly make and utter to the .First National .Bmk, 

Tampa, nor1c1a, a certain check in words and 1'1.gurea as . 

.t'ollows to 'Iiit a 


Dec 18 1944 No. 64 

Bank of .America •8th and J St. Sacramento, Calif•. 

Pay to the £2. 
Order of Cash - - .. - - ,., - - - - .. - - ISO. 

00 

ruv.and 190 - - - - - - - - - - - - - - - Ik:>llars 

/s/ Lt• .Arthur w. McGhee 0-745922 
7th Det. Plant.Park, Tampa, Fla. 

and b7 mMnS thereof, ctid .traudul~tly obtain from t.he 
nrat National Bank, Tam;pa, !1orida, fifty- ($50.00) 
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. 

dollars,.he the said Limtenant Arthur W. McGhee, 

then well knawing that he d1d not have and not in­

tending that he should have any- account with the 

Bank ot .America for the pa;yment of said check. 


ADmTIONAL CHABGE I a . Violation of the 96th Article of \far. 

Speci.tlcation ls In that Seeon:i Lieutenant Arthur w. McGhee, 
Air Corps, Seventh Detachment, 301st umy Air Forces 

·Base Unit, Squadron •a•, Third Air Force Personnel Depot, 
Plant Park, Tupa, Florida, d1d1 at Tampa, F1or1da, on 
or about 18 Deceni>er 1944 with intent to deceive, wrong­
~ and unlawtu.lly, make and utter to the Exchange 
National Bank, Tampa, n.orida 1 a certain check, 1n words 
and figures, to wit: · 

___..De.......,c-_l8____19..Mt,.. No. Pl 


Bank of .America 

8th and J~ st. Sacramento, Calif. 


Pay to the ca_s.::;h_- ________order or__.... ______. $ 40.00 

-...:.&.;.:rt:..=-.Y...;an=d-00;.../l.:.OO=------------:Pollars 

/s/ Lt Arthur Y. McGhee 0-745922 
Plant Park 7th Det Tampa, Fla. 

and b,- maans thereof, did traudulent~ obtain from the 
Exchange National Bank fort;r ($40.00) dollars, ha the 
said Second Lhntenant 'Arthur 11'. KcGhee, then well knowing 
that he ·did not have and not intending that be should h&n · 
arq a~coun\ with the Bank ot .America, 8th and J S\reet, 
Sacramento, Calltornia for "the payment ot said check. · 

Specification 2a In that Second Lieutenant .Arthur W'. JloGbee, 
Air Corps, Seventh Detachment, 301st A.rm:y Air Foroea Base 
Unit, Squadron WR•, Third Air Force Personnel Depot, Plant 
Park, Tampa, Florida, having been restricted to the limits 
of Third Air Force ~rsomiel Depot, Plant Park, Tampa, 
Florida, did at Plant Park, Tanpa, F1ori.da, on or about 20 
Januar:r 1945, break· said restrictLon b7 going ·to Tampa, 
.F.l.orida.­

. ­

.lmlt'I:tONAL CHARGE II I V1,.olat1.on of. the 94th Article ot War. 

Spea11'1cation la D1 that Second Lieutenant Arthur w. KcObee, 
Air Corps, Seventh Detachment, 301st J.r,q- Air Forces Base 
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Unit, Squadron "R", Third Air Force Personnel Depot, 
· Plant Park, Tampa, Florida, did, at the Thi.rd Air Force 
Personnel r.pot, Plant Park, Tampa, Florida, on or 
about 4 Januaey 1945 present for approval and payment 
a claim against the United States by presenting a 

. 	voucher to the Finance Officer at the Third J.ir Force 
Personnel Depot, Plant Park, Tanpa, Florida, an offi ­
cer of the United States duly authorized to approve 
and pay such claims, in the amount of one lnmdred and 
sixty'-thrae dollars and .f'i.tty cents ($163.50) for the,. 
month of December 1944, which claim was false and fraudu­
lent in that Second Lieutenant Arthur W. McGhee had at. 
the time a Class E ·Allotment to thl Bank of America, 
Sacramento, cali.fornia, in the amount of forty-three 
dollars and thirty-four cents ($43.34) and such.claim 
was then known by- the said Second U.eutenant Arthur Y. 
llcGhee to be false and fraudulent in that he was en­
titled to receive only one hundred and twenv dollars 
and sixteen cents ($12:>.16). 

SpecU1cation 2: (DLsapproved b;r reviewi.llg authorit;r). 

Specification 3: (Disapproved by' reviewing autmrit;r). 

Specification 4: (Disapproved b7 reviarlng authority). 
\ 

Specification S: (Disapproved by reviewing authority). 

The accused pleaded not guilty- 1;,o, and was found guilty o:t, all Charges 
and Spec1!1cations. He was sentenced to be dianissed the senioe. The 
reviewing authorit;r disapproved the tinding1 Qt guilty of Spec:Ltications 
21 3, 4, and 5 ot Additional Charge II, apprond the mn'tence, and tor­

. warded the record ot trial !or. action under Article of War 413. 

3. The ·evidence ,for the prosecution 111 th Irespect to· the Spec:U'i­
cations of 1rhi.ch the accused stands convicted ehaara that., on l4 December 
1944, the accused cubed a check !or $25 .oo at the Exchange National 
.Bank o! Tampa, Florida, and, on the same ~, cashed another check in 
the sum o! $40.00 at the First National Bank ot. the sams city. Two 

· other checks, each for $2S.OO, 1rere presented by bill on 16 and 17 Decem­
ber, 1944, respe_ctive~, to the Floridian Hotel of Tampa, Florida, and 
qre accepted. by-· it at face value. ill four of these instruments were 
made payable to cash, were signed in the name ot the accuaed, and ,rare 
drnn on The Citisena and Southern Nation&l Bank o! South Carol.in.A, 
Colmia, s. o. (R. ll•l3J Pros. Exs. A, 13, c, D). ill ot them nre 
dishonored by- the' drawee bank because of inau!ticient f'lmda. According 
to the lssiatant Cashier of the Citizens and Southern National. Bank, 
the largest amount maintained by- the accused in hi• accouat dD.r1ng 
December, 1944., was $6.9S (Pros. Ex. G). . 

4 
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'.rhe accused on 18 l)seember 1944 cashed a check !or $50.00 
at the First National Bank of Tampa., Florida., and another for $40.00 
at the Exchange National Bank or Tampa., Florida. Both were payable to 
cash., were signed in the name of the accused., were drawn on the Bank 
of America., 8th and J Streets., Sacramento., Calif'ornia., and nre dis­
honored when presented for paylllent. An official 0£ the Bank 0£ .America 
testified tbat the accused's account had been closed on 6 December 
1944 and that the accused had no funds to his credit in the bank during 
December 1944 (R. 14; Fros. Exs. E., F. H). 

On 5 January 1945 the accused was restricted by his C<ID!D&:ooing 
O!ticer, "pending investigation o! charges•., to the post limits of the· 
Third Air Force Personnel Depot, Plant Park, Tampa., Florida (Pros. Ex. L). 
Sergeant Brachter H. Huscben testified that the restriction was still in 
e!fect on 20 January 1945 when he saw the accuaed on •Lafayette Street• 
1n Tampa, Florid& (R. 21,· 22). · 

'?be accused authorized a Class E allotment of $43.34 par month, 
e!fectin l J~ 1943., to bis credit at the Bank of .Amer.Lea, Sacramento, · 
California. The allotment remained in effect for a period of nineteen 
:months to am including January, 1945 (Pros. Ex. I). J.dmitted 1nti0 eT.1.­
dence as Prosecution's Eltbibit K was a cow of a pq and allolrance wucbar 
for the :month of Daceaber 1944. It was stipulated that the origlnal . 
voucher, bearing the 81.gnature of the accused., appeared in the records 
and files of the Financ.e Officer at KacDUl Field, Jril;r .l1r Bue, Tampa, 
Flor.id&, and that this Finance O.tfl.cer •handled the reco.rd.e· ot aD1 made'. 
p~t to personnel then stationed at the 1'bird .Air Foret. ·Personnel 
Depot, Plant Park• (R. 19, 20). The Toucher aho1red total credits ot 
1245.00, a Claes- 111• allotment o.t 175.00, a Class "N• allotment ot $6.;o, 
and a net balance_amuutiDg to $163.50 (R. ·19, 20; Pro1s. .Ex. K). 

4. For--t.he defense it wu .Upalated tha't' the accuaed ·had nde fllll 
restitution ot the money which he bad nceifld 'b1' virtue o:t the checks 
described in the five Spec1f'1cat1.ons o:t Charge I and 1n Spec:Lf'ication l 
ot .lddit:1.gn,l Cm.rge I, and that be bad paid to the F.S.nance o.tticer at 
Dt-n F.leld, Florida, the SWll o! $433.40 •for pa,msnta collected on a 
monthl.7 allotJ11Snt in the 8WI ot w.34• (R. 2.:3). · •F 

I 

The •ccused, after J::d.a rights relatin to teatit)ing or N­
11a1n1ng silent had been expJi.1ned to him, elected to liake an imnorn 
stateunt through oounsel. - .According to tbi• atataent, the accu.aed at 
the tia of bis _trial n• 21 7/l.2 .,..ara o! age,· wu urried, and had ua 
chilli•. "He enlisted aa an aT.1.aticm Ol.det . on l Jpri.l 1942 and wa• ooa- · 
missioned a second lieutenant CID 20 Kq 1943. : He bu sade reatitu.tion 
ot the mu •alleged in each and enZ'7 Specitl.oaUOll oa tba Cbarp alien• 
to the proper parUea• ·ca. 2:3)• . . . , 

s. · lach 0: Spec1f'1cat1.ona l, 2, 31 - and 4 of the CbaJ'le al.lei•• that ­
the accued d14 '111th iment to dece1n, :wrong.t'ull7 8DCi unlawfllll1' aaa 

\t \ .•. 
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and utter * * * a certain ~beck * * * and by means thereof, did .fraudu­

lent~ obtain• in cash the amount thereof, "then well knowing that. he 


. did not have and not intending that he should have sut:f'icient fu:ods• in 
the drawee bank for its P81JD8nt. The f'our checks, which aggregated 

. $J.l.S.OO, a.re alleged to have been executed and uttered from 14 Decem­
ber 1944 to 17 December 1944, inclusive. These o!f'enses are set !orth 
as 'ri.olations o! .Article of War 96. · 

t 

The evidence shows that ·the four checks were :pt'esented and 
cashed by the accused and, ai'ter passing through normal ha,nldng cb~ls 
to the drawee bank, were dishonored because of insufficient funds. The 
Mml9 of the accused, together with his ser.Lal number and station, ap- . 
peared on the checks, but no testimony was adduced, either by way of · 
·proving his handwriting or otherwise, to show that he actually executed 
the checks. However, the court had before it._9n Prosecution's Ex:bibit•t• his admitted signature and, by a comparison with this rather distinotive 
1pecimen, was justified in .findi?!8 that the signature on the checks was 
in his handwriting. 

lr'Whera the genuineness of the handwriting o.f any person 
may be involved, arrr admitted or proved handwriting of such 
person shall be competent evidence as a basis £or comparison 
by 'Iiitnessea or b7 the court to prove or disprove such 
genuineness * * *"• Par. ll6Q, KOY, 1928. 

J.n ott.l.cial of the drane bank testified that during the month 

in Jiu.ch the checks were executed the accused's account never exceeded 

$6.95. Thia knowledge was properly chargeable to the aecuse,d. 6 ·BR l7lJ 

CM 202601, Sperti. It follows that bad-.taith and an intent to aecsive 

were inherent in his conduct. The evidence supports the findings of, · 

guilt7 o! Specitications l, 21 31 and 4 o.t the Charge. 


6. Specification 5 of the Charge and. Specification l o! Additional 

Charge I each allege that the accused did •on or about 18 December 1944, 

with intent to deceive, wrongfullJ and Wll.alJfuJ.ly, make and utter * * * 

a certain check * * * and by means thereof, ·did frauduJ.ently obtain• in 

cash the. amount thereof', •then nll lmowing that he did not have and not 

intending that he should have any account• ld.th the drawee bank for the 

payment of said check. The total O.ce value of the two alleged checks is 

$90.00. These offenses are laid under Article of War 96. 


The evidence as to whether or not the accused had an account· in 
the drawee bank is far fran clear. The assistant. cashier testified that 
the accu.sed had no funds and nQ account in the bank during f.ecember, 1944,· 
and that the account ns closed on the sixth day of that month. In other 
words, the account was depleted .t'rom the beginning of Deceni:>er but no for­
mal action to close it was taken until 6 December. The positive &;Ssertion, 
however, that no accowxt existed in the name ot the accused during December, 
1944, is difficult to reconcile with other evidence for the prosecution. 
According to Lieutenant Colonel Howar1 ll. Nelson of the' Office of.Dependency 

6 
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Bene.fits, monthly allotment payments of $43•.'.34 were made to the Bank o.f 
America., the drawee bank., to the accu.sed 1s credit .from l July 1943 
through 31 January 1945. This circumstance tends to show that the ac­
cused., in fact., did have an account in the drawee bank in at least the 
amount of the allotment payments during both Decerrher, 1944., and January, 
1945. Furthermore., knowledge of and the intention to maintain tba ac­
count until January, 1945, are implicit in tba .faet that on 19 January 
1945 the accused executed a formal "notification of Discontinuance of 
Allotment", which os apparently to be effective as of 31 January 1945. 
Thus., he may well have expected the allotment funds to be deposited to 
his credit and intended to maintain an account in the drawee bank at 

/least in the amount o.f such deposits. In view of the character of the 
prosecution's evidence it is the opinion of the Board of Review that 
the accused's guilt-of Specification 5 of the Charge and Specification 
1 of Additional Charge I bas not been estabUshed beyond a reasonable 
doubt. It follows that the findings of guilty of these Specifications 
shoul:d be disapproved. 

?. Specification 2 of Additional Charge I alleges that the ac­
.cused "having been restricted to the limits of Third Air Force Per­
sonnel Depot, Plant Pam, Florida, did * * * on or about 20 January 
1945, . break said restriction by going to Tampa, Florida". This offense 
is laid under Article of War 96. 

The evidence showed that the accused, while the order restricting 
him to the limits 0£ his station was still 1n effect, was amr;r from his 
post and in the city of Tanpa. The restriction, administrative in character, 
imposed "pending investigation of Charges", was le gal and for its breach 
the accused was properly charged vdth a viola~on of Article of War 96. 
Sec. 427 (1), Bull. J.AG, November 1943. The finding of guilty of this 
Specification is clearly established by the evidence. 

8. Specification l of Additional Charge II alleges that the accused 
did "on or about 4 January 1945 present .for approval and payment a claim 
against the United States by presenting a voucher to the Finance Officer 
at Third Air Force Personnel Depot, Plant Parle., Tampa, F1orlda, an officer 
ot the United States duly authorized to approve and pay such claims, in the 
amount of one hundred and sixty-three dollars and fifty cents ($163.50) tor 
the month of Iecember 19¼, which claim was false and .fraudulent in that 
/_the accusei/ had at the time a Class E Allotment to the Bank or America1 
Sacramento., California, in the am:iunt of Fort;r-tbree dollars and thirtz­
four cents ($43.34) and such claim was then known by the .said f.accuseg/ 
to be .false and fraudulent in tbat he was entitled to receive only one 
hundred and twenty dollars and sixteen cents ($120.16)•. This ottense is 
set forth as a violation of Article of War 94•. 

The evidence revealed that a pay and allowance voucher for Decem­
ber, ,1944., bearing the signature of tne accused and calling .for a net balance 
of $16.3.SO., was found in the Finance Office at Maclll.ll Field. It was also 
established that the monthly a~ot~nt of $,43•.34 to the Bank o.t .America 
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was 1n e1'.f'ect for the month o.f' December. No proof' was adduced, however, 
in support o.f' the allegation that the accused !ailed to ret'lect the 
allotment deduction on his voucher or that be was entitled to rece.ive only 
$120.16. Such a oonclusion cannot be drawn .t:rom the face of the voucher. 
While the allotment of $43.34 is not specifically listed as a debit, there 
is nothing to re!ute the legitimate assumption that the item in question 
was a part of, and included in, the Class •Est allotment o! $75.00 which does 
appear on the wucher. The record is silent as to what is embraced in the 
listed Cla.ss 11E11 allotment and there is no proof that the $43.34 item was 
not included. The alleged 11.f'alse and fraudulent• character o! the claim 
was predicated on the accused's failure to list on the voucher the allot­
ment to the Bank o! Sacramento. Since this delinquency was not established 
by the evidence, the record tails to support the fi.ncl1ngs of guilty of 
Specification l or Additional Charge n and 'Of.Additional Charge II and.such 
findings should be disapproved. 

9. The accused is about 22 years of· age and is married. A..rter 
graduating .from high school., he entered the Army as a private on l May 
1942, ~ii'ied as an Av.l.ation Cadet on l4 August 1942, and was oom­
missioned a second lieutenant, Army o! the United States on 20 May 1943. 
His one eff1.cieney rating as an officer was 11Unsatisfactory•. 

' ' 

10. The court was legal~ constituted. .In the opinion of the Board 
of Review the record of trial is legally insufficient to support the 
find:1~1 of guilty of Specification S of the Charge, Specification l ot 
Additional Charge I, Specification 1 of Additional Charge II and Additional 
Charge II, but is legally sufficient to support all of the other findings 
and the sentence and to warrant confirmation thereof. Il1.smissal is 
authorized upon conviction of a violation of Article of War 96. 

,·Judge Advocate. 
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SPJGN-CM 220077 1st Ind 

Hq ASF., JJJJO., Washington 25., n.c. 

TO: The Secretary of War JI. , ,,·.;·5


u\r _. t; l~-t 

· l. Pursuant to Executive Order No. 9556., dated 26 May 1945., there 

are transmitted herewith !or your action the record of trial and the 

opinion or the Board of Review in the case. of Second Lieutenant Arthur 

w. McGhee (0-745922)., Air Corps. 

2. Upon trial by general court-martial this officer_ was found 
guilty of fraudulently making and utter!~ four checks totalling $ll.5., 
drawn upon a b&lllc: in which his account was insufficient (Specs. 1., 2., 3., 
4, of the Chg.); or fraudulently making and uttering ,two checks for $50 
and $40 respectively upon a bank in which he had no account (Spec. 5., 
the Chg.; Spec. 1., Add. Chg. I)., all in violation or Article or War 96; 
or breaking a restriction by leaving the limits of his post and going to 
Tampa, Florida (Spec. 2., Add. Chg. I)., in violation of Article of War 96; 
of presenting for approval and payment., false and fraudulent claims agai~t 
the United States, aggregating $216.70., by presenting monthly~ and 
allowance vouchers for August., Septeni:>er., October., November., and December., 
1944., and failing to list as a debit thereon a Class E allotment., in the 
sum of $43.34., to the Bank of America., Sacramento., California (Specs. 1., 2., 
3., 4, 5., Add. Chg. II)., all in violation ot Article of War 94. He was 
eentenced to be dismissed the service. The reviewing authority disap­
proved the findings or guilty 0£ Specifications 2., 3, 4, and S of Addi­
tional Charge II., approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. A sumnary of the evidence may be found in the accoJli)aeying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the. record of) trial is legally insufficient to support the findings 
of guilty- o£ Specificatio~ S of the Charge, Specification 1 of Additional 
Charge I, Specification l of Additional Charge II and Additional Charge 
II, legally sufficient to support all the other .findings and the sentence 
and to n.rrant confirmation thereof. · · 

From l4 December to 17 n,cember 194.4, inclusive, at Tampa., 
fl.orida., the accused executed and cashed a series of £our checks., aggre­

. 	gating $US., at a time when his account in the drawee bank reveaJ.ed a 
balance ot $6.95. All or the four checks were dishonored because or in­
sufficient i"unds. After being restricted to the.limits or his post., 
"pending investigation or charges", and while the restriction was, still 
1n effect, the accused, on 20 .Januar,y 1945, 'Without authority and in vio­
lation of the order of. restriction, left the ·post and went to Tampa,
fl.orida. · . . · 

The accused has reeeind one efficiency rating, "Unsatisfactory", 
since becoming an officer.· In the oourse.o.f reclassification proceedings 
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initiated against the accused, his oommanding officer stated that, 
principally in financial matters, the accused nseems to be unable to 
take on the responsibilities that are normally required of an officer" 
and 11I would place this officer in the lower portion of the lower 
third of all officers in my command11 • According to recent information, 

. the accused, since his release from confinement on 30 April 1945, pending 
action on this case under Article of War 48, has made and cashed seven 
checks, totalling $160, all of which were returned by the drawee bank 
Ydth the notation "account closed". Since he so obviously lacks that 
financial integrity and sense of' respons:lbility which are essential 
qualities for officers in our Arrrry, I am of the opinion that the accused 
should be separated from the service. !_recommend, therefore:, that the 
sentence of dis.missal although inadequate.be confirmed and ordered exe­
cuted. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recollllllendation, should it meet 'With your approval• 

. 	 Q._ ~~:-~ . 

2 	Incls · MYRON C • CRAMER 

Incl l - Record of trial Major General 

Incl 2 - Form of action The Judge 1dvocate General 


( Findings disapproved in part1 Sentence confirmed. OCMO 2801 S July 194S). 
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WAR DEPARTMENT . 
A.rm;y Service- Forces 

In the Office of The Judge Advocate General 
· Washingtcn, D. c. 

SP~Q-Cl( 280085 l s ,··~·. •' \, il iS45 
UNITI!!D STA.TES 	 THIRD AIR FORCE ~ 


v. 	 Trial by a.c.M., convened ~ ,at Gulfport Army Air Field, 
) Gul.f'port, Mississippi, 18
) . April 1945. DisJ!lissal and 
> ! total forfeitures. 

OPDiICti of the BOARD OF REVIEW 
ANDREWS,. :rnED.mlCK and BllRER, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been exam:1n~ by the Boa.rd of Review and the Boai-d submits this, 
its opinicn, to The Judge Advocate General. 

2. The accused was tried upon the fo;tlowing Charge and Speci­
fications, 

CHARGE, Violation 	of ·the 96th Article of War. 

Specification ls In that 1st Lieutenant William J. McLean, Jr., 
Squadron B, 3700th AAF Base Unit AA.F WTTC, Denver Colorado, 
attached to Squadron D, 328th AA.F Base Unit CCTS (HB), . 
Gulfport Anq Air Field, Gulfport, Mississippi:, did, at 
Gul!port A.r'fI13' Air Field, Gulfport, Mississippi, on or about 

. 22 March .1945, wrong:t'ully str~e Private First Class John 
Mize, a Military Policeman who was then· in the execution 
o! his office, on the .face with his hands and fists. 

Specification 21 In that lat Lieutenant W:1JJ:1a.m J. McLean, Jr.,
***, did, at Gulfport Anq Air Field, Gulfport, Mississippi, 
on or abou.t 22 March 1945, vongtull:,y apply to his own use 
and benefit one (1) Ford· sedan, four door, Sta£! car, of a 
value in excess of fifty ($50.00). dollars, property of the 
United States f'urnished and intended for the military ser­
vice thereof. · · , 

' Specification 3, In that 1st Lieutenant Wlll.i.am ·J. McLean, Jr., 
.***, did, while ·in a public place, to rlt, at Gul!port 
. Arm:r Air Field, Gulfport, Yissiseippi, on or about 22 March , 

1945, use violent, abusive and profane language toward Pri- . 
vate First Class John Mize, a Uilitary Policeman who 11as then 
in the execution of hia oi'fice, to wit,· ayou little MP sen .o. 
a bitch, thq put the- dumbest guys in the Arm;:/ as MPs for us 
to _have cc:ntact with•, or words to that effect. 
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H~ pleaded not guilty to and was found guilty ot the Char_ge and 

Specifications. No evidence of' previous conviction ..as introduced. 

He •s sentenced to be disndssed the service, to forfeit all pay and 


· allowances due or to become due and to be cau'ined at hard labor, at 
such place as the reviell'ing authority may direct, for a period of' 
two (2) ,ears. The reviewing authority approved the sentence, but, 
"because of the pst good record of' the officer•, remitted the con- · 
finement imposed am i'arwa.rded the record-of' tria.l. far action ~er 
Article o! War 48•. 

3. The evidence i'or the prosecutiai, briefly summarized, is as 

followas · 


During the latter part of' larch 1945 the l.40th'Mobile Training 

Unit CB-29), operating under orders from headquarters o! the Western 

T$Cbnical Training .Command, Army' .Air.Forces, Denver, Qolorado, •• 

temporarily statiooed at Gul.f'port Army Air Field, Gulfport, Mississippi 

and engaged in the instruction am. training of' personnel regarding the 

armament of l;-29 type planes. .Amaig the equipment assigned to the unit 

were three vehicles -- a Ford staff car and three me trucks. The 

authority to. dispatch these vehicles was in the accused,. who •s the 

llAison ofticer ot the unit (R. 6, 7, 13). · · 


Ck1 the m,rning of 22 lm.rch 1945, the unit" 'dispatcher made out 
a trip ticket tor the use of the eta!£ car by the accused, with Private 
Stanley A. DuBois named as driver; and New Orleans, Louisiana, indicated 
as the trip destination (R. 7, 12). It was a •day off11 tor thl!I par­
aamel of the unit (R. 13) and the accused proposed to take a nwli:>er 
of his men, who had been unable to purchase a certain type of shoes at 
the Post Exchanges at Gulfport Army ilr Field and Keesler Field cr at 
stores in Gulfport am Biloxi; :Mississippi, to N8W' .Orleans in order to 
obtain them (R. s; 11, 13). Accordingly., Private DuBois drove the. · 
Ford staf'f'. car to New Orleans, accanpanied b;r the accused, Staff Sergeant 
Souther, Sergeant Hahn and Corp:r~l YcIAin ~s passengers _(R. 8., 13). _ 

The part;r left Gulfport at about 10 a.m. and arrived in N• 
Orl9&n:8 at about noon (R. 8); llhereupon_shoes were purchl.sed b;r members 
of' the group, after which plans were made to meet at 6 p.m. at an 
appointed place for the return trip (R. 8, 9, 14). . . 

. . . 

At about. ·7 p.m. the;r left Navr Orleans, picking up a girl 
., 

who· 
was hitch~hildng her· •7 to Gulfport. Near Gulfport they stopped at 
Private DuBois' hane and were invited inside to have sanething to eat 
am drink. .A:rter remaining there about an hour cr ~ hour and a halt, 
the others left am ~iw.ta DuBois remained at home. Thereafter Sergeant 
Souther drOTe .tha vehicle accompanied by the accused and· the girl. What · 
became 9f' Sergeant Hahn and Corpcral McIAin is not shOllll. . Sergeant 
S~thar drove atrai&ht to the airfield am thence to his barracks where 
he left the car, and the accused the~ drove away) accompanied b7 the girl 
(Re 91 101 14, 15, 17). · . · · · . 
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en the evening of 22 March 1945 Private First Cla. ss John 
E. Mize, attached to, the Provost Marshal's Of.fice, Gulfport Army Air 

Field, was on duty at Gate No. l of the field checking passe·s, A.GO 

cards and authority for the driving of all government vehicles leav­

ing the reservation. It was his duty with regard to the latter to 

see that those m possessicn of government vehicles bad proper trip 

tickets for the particular vehicle, that the ticket bad ,the proper 

date~ and that the n&Ill8 of the driver en the ticket coITesponded with 

the name of the cne driving the vehicle (R. 19, 29). He 119.S dressed 

in regulation uniform and _,rore a sa.m BrOfflle belt and an MP brassard 

(R. 24, 51). 


At approximately 11145 p.m. cn ~id evening he observed the 

accused, accompanied, by a young lady, attempting to lea.v~ the base 

through Gate No. 1 in an army staff car which be took to be "about 

a 1941 Chevrolet"•' The car vra.s not a Gulfport Army Air Field vehicle 

and bore the marking "WATTC 11 upcn it {R. 2:>, 21). · 


He bad checked the accused en the previous night while he 

was driving· a staff car tht-ough the same gate and :tad a fairly good 

idea that this was the same officer {R. 30). As the accused pulled up 

at the gate Mize asked him for his trip ticket and driver's licEDse 

and upon :inspection discovered that the driver I s name en the ticket 

did not correspcnd 111th the name en the license and he thEreupcn told 


'the accused he woold have to get permis.sicn frcm the Officer of the 
Day to allOII' the accused ·to leave the reservation. At this point the 
accused called Mize a "sen-of-a-bitch" and said he thought he "was a 
little bit too eager.• Mize then went into :the gatehouse to call the 
Ofi'icar of the Day, :t'ollcmed by th~ accused {R. ~, 23, 31). 

A.ceord:ing to Mize, when the accused heard him asking over 

the telephaie for the Officer of the Day-, he told him to get any from 

the telephcne and allCII' the accused to talk with him. This, Mize 

refused to do, telling· the accused ha could talk all he wiehed when 

Mize was tht-ough, whereupon the accused struck him on the left cheek 

111th his,fist, knock:ing him away fre>m the telephcne (R. ·23, 32, 33) •. 

He still held en to the receiver, however, and the accused struck at 

him again whereupai he -dropped the telephone, llhich had been jerked 

frcm the_ shelf. The accused struck Mize again, knock:ing him against 

the wall and then picked up the telcphcne and began using it h1mself 

{R. 24). -


Mize testified tmt 'during ·this episode the accused called 

him •a little MP son...o:t'~bitch11 and said "the fellC11rs that they- made 

MPs .out of was the dumbest people they had :in the J..rm:y far officers to 

come in cent.a.ct with• (R. 25). 


. . 

. Private First Class :m:Idie Artis, a truck driver with Squadrcn 
C, 328th Army- .Air Farces· Base Unit, Gulfport J.rmy- Air Field ,ras present 
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during most of these events. He testified that he and four companions 
were coming into the field at Gate No. l en the night of 22 March 1945 
and heard a dispute petween Mize, the military policeman, and the 
accused, who -was sitting in his cs.r, regarding the accusoo•s trip 
ticket. Artis could not understand all that was being said, but did 
hear Mize say to the accused, "You have no right to cuss at me.a 
Mize then went into the gate-house with the accused's trip ticket, . 
follared by the accused {R. 58, 59). 

According to 'Artis, as the accused entered the gate-house Mize 
was telephoning·, and he saw the accused strike him en the lef't cheek 
with his fist, causing his nose to bleed {R. 60,· 64). 

. ­
While the accused was telephoning to the Officer .of the Day, 

Mize went outside and took the keys out of the accused I s car ani put 
them in his pocket (R. 24, 25, 61). Shortly thereafter the accused 
told him to come back inside the gate-house and "if (he) didn 1t talk 
right to the Officer of the Day and tell him that (they) :tad it all 
straightened out there and for him to p!lss on that (they) would lave 
the sa.me trouble again." (R~ ·25) Mize thereupcn began talking with 
the Officer of the Day but purposely garbled the coo.versation by giv:ing 
wrong and vague answers so that the Officer of the Day would not have 
any idea what Mize ...as talk:ing about and would conclude something was· 
llI'ong and come down to the gate {R·. 26). · 

.. After Mize finished talking en the telephc:ne, the accused went 
outside arx1 discovered tmt the keys of his car were miss:ing,. and 
turned back to enter the gate-house again. Mize, apprehend:ing that 
he would have mare trouble, then told six or eight soldiers who were 
present by that time to hold the accusoo "if he got, startedn. Accord­
ingly, when the accused came back into the gate-house Mize directed 
them to grab him v.nile he made another telephone call to the Oi'ficer 
of the Day and whm they .did so "he began to scufne, trying to get 
away from them and it was pretty rough around there." (R. 26) They 
tripped me another and all fell oo the floor. However, no cne struck 
or. kicked the accused (R• .'.34, 4S). ­

Three sergeants woo passed througp the gate at about this 

time heard the scuffling :!n the ga.te-house (R. 45, 51, · 5.'.3), and two 

'of them, upcn investigating, saw the accused try1ng to get away from 
some men 'Who were holding him while the military policeman stood en 
:t;he side asking the accused to quiet down (R.· 4S, S3). After a short 
while the accused "said he was okay .nd asked the boys to let him· go" 
whereupcn he was released and went outside (R. Z7~ 45, 54). 

' . 
Whm the accused then discovered that the keys to his car 

were missing ha demanded them .t':rom Mize, llho refused to return them. 
The accused thereupc:n made aeveral "swings" at Mize who kept warding 
oft the threatened blows (R• .z,, 45, 48, 50, S2, 54, S?). W.ze, 
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however, testified that the accused did not hit him during this 

peri<Xi. (R. Z7). By-. this time there were about 20 or 25 persons ccn­
gregated around the gate (R. 55). -


Mize cl.aimed that he showed the accused as much respect1 as 

he could show any officer (R. 28) anq others testified that he was 

respectful (R. 51) and said "Sir" in addressing the accused at all 


· times (R. 46). None of the enlisted men, except Mize, heard the 
accused use any profane or abusive language (R. 48, 56). 

During all this time Mize rad made no atteTI1Pt to arrest the 

accused (R. 35), and merely called on the enlisted men to hold the 

accused ~ecause he feared he would. ha.rm him {R. 36). 


Within a few minutes the Officer ot the Day arrived and aft.._~ 
an explanation had been made by the accused, and ·Mize had told his ver­
sion of the affair, he determined that the accused was capable o.f.' · 
taking care of tm staff car :in a proper manner and Mize was ..1.::..,.,;,cud· 
to turn over the keys to the accused, who then went on his way (R. Z7, 
28., 41, 42). The. accused told the Officer of the Day that Mize had 
passed him through the gate after checking him en a previous evening 
and that he thought the military policeman ms "just more or less 

. picking on him or had it in for him" (R; 41) and Mize admitted that 
he ~d checked and passed tha accused through the gate on a prior occa.­

. sio~ (R. 44). . · · . 

With regard to the use of the staff .car, Private First CJa.ss 
DuBois, the dispatcher far the Mobile Training Unit, testified tha.t 
it was customary to use tm car for personal affairs and :natters such 
as purchasing clothes, shoes and things of that nature and trat in 
dispatch:ing the car he :would !Jlllke oo.t one ticket tQ cover a whole day, 
and name aily one driver therem although all the per sOimel 119?'8 auth­
orized to drive the car and different members might operate the same 
vehicle during a day under the authori~tion of the trip ticket. {R. ll, 
~ , . . . . . . . 

4. The evid~ce for the defense, briefiy sumimrized, is as 

follows, 


First I.ieutenant Jolm Vance, who had been in crarge of a 

Mobile Training Unit operating under the jurisdiction. of the A:rtrry Air 

Forces Western Technical Training Command for over two y£1£rs (R. 74), 

Second Lieutenant William J •. Frawley, who succeeded the accused as 

liaison officer of the 140th Mobile Training Unit (R. f:J:)), and Warrant 

Officer Arthur w. A.insworth, ·assigned to the same unit, each testi ­

fied as to the customs of Mobile Training Units regarding the use by 

the personnel, for pers·cnal and morale purposes, of the motor vehicles 

assigned to such tmits. The substance of this testimony shows that 

because of ,the migratory nature of the operatioos of mobile training 
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units and the :inability of the personnel of such units to. Elljoy the 

facilitiers of staticnary posts to which they are only temporarily 

assigned, exceptional rules and regulations applied to the use, by 


· them, of the motor vehicles assigned to the units. Thus, it was con-· 
sidered permissible, within the discretion of the liaison officer in 
charge of a. unit, to put the vehicles to such use as he deemed wrul.d 
be for the best interests of the 1.Ulit, and, accordingly, it was cus­
tomary to permit the use, by personnel, of the vehicles for all kinds 
of transportation m the posts, between the .posts and quarters occupied 
by the men of the unit, liherev~r trey might be located, and such other 
uses, including trips to football games O!' other occasional amusements 
of like character, ar to outlying places for the purchase of clothing 
ar equipment, as would contribute to the maintenance of the mrale of 
the unit. Such uses had been specifically approved for the 140th 
Mobile Training Unit by the Assistant Air Inspector, q>erating from 
the· Denver, Colorado headquarters of the command, just a short time 
prior to the trip nade by the accused from Gulfport, Mississippi to 
New Orleans, Louisiana (R. 67, (;f:), 75-78). 

•
The accused, having been informd of his rights, elected to 


be sworn as a witness and testified, substantially., as follOW"s: 

' . 

·He had been connected with Mobile Training Units and the 
training of combat crews for B-~ type airplanes since July 1944, having 
bean in charge of aie of the first of such units sent on the road. 
From the beginning the units were furnished with motor vehicles for 
transport.a tion purposes and these were in charge of tba liaisai offi ­
cer who was, in fact cormn:anding officer of the mobile unit travelling 
from base to base staying from three 1'18eks to a month at each base. 
Under tba circumstances it was the duty of the liaison officer to look 
after the convenience of the men and among other th:ings, the vehicles 
of the unit were used to promote theii;- ·welfare :in the natter of ob­
taining clothing, attending to laundry and the like. The men of his 
unit were obliged to dress :in Class A uniforms at all. times during 
classroom instruction, and loca.l post laundries were never able to_ 
handle the unit laundry according to the standards required by the 
headquarters of the Training Collll!la11d (R. 80., 81). Shortly after the 
unit arrived at Gulfport, three of the men canplain~d that they were 
in need of shoes (R. 82). Although theiV were not required to wear 
low-cut shoes., the men could not wear G-I shoes all the time and wished 
to buy sane (R._ 101). However, there was a regulat~pn of the field 
quartermaster that after 25 August 1944 no low-cut _shoes were tc, be 
sold to any officers or enlisted men at the Gulfport Field (R. 100). 
After the mai had tried unsuccessfully to purchase shoes at Keesler 
Field., and from stares in Biloxi, Mississippi., the accused decided to 
take them to New Orleans on their day off from duty for the pll1J,0Se 
of obtain:ing shoes (R. 82). - . 

· After buying shoes 1n New Orleans the group stopped to pick 
up a girl along the highway, Who appeared to be in distress and wished . 
'to go to Biloxi (R. 82., 83). Thay stopped far refreshmEnts at Private 
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DuBois' home and thereafter the accu.sed, accC!lllpaniad by Sergeant 

· Souther a.rx:l the girl, pt>oceoded to Gulfport Field where the Serga:mt 

was quartered (R•.83). 


The accused lived at the E:igewater Gulf Hotel and after taking 

the Sergeant to his quarters intended to take the girl to tm hotel 

and leave her there where she could catch a bus for Biloxi, where she. 

wanted to go (R. 83, 92). 


After leaving Sergeant Souther's quarters the accused p['O­

ceeded to leave Gulfport Field by Gate No. 1. On the previous. day 


·he had i;assed through the same gate while driving a Gulfport Field 
staff. car because the accused's staff car was in the rotor pool being 
painted. Private First Class Mize ms then en duty as a military· 
policeman and gave the accused a thorough exanrln'ition during which he 
looked minutely at his trip ticket, his driver's licmse, and his AGO 
card and checked very closely against the names on each (R. 84). , Not 
satisfied with his first examination, Mize told him to wait a minute 
so that he could' look them over again, whereupon Mize said, sarcastically, 
"I thought officers were not supposed to drive motor vahicles. n The 
accused then explained the nature of his duties with the Mobile Training 
Unit and told Mize that officers in the. Adjutant's office were aware of 
the siti.a tion and had told him to call them if he experienced any diffi ­
culty passing through th~ gates. Mize ms not satisfied, however, and 
demanded further informa.tion and then he finally allowed the accused 
to plSS al (Re 84-86). 

.. 
Ck!. the next evening (22 March 1945) Mize was again on duty 


at the same gate whai the accused approachEp it, this time driving the 

Mobile Training Unit staff car,. which was plainly n:arked 11140th MTU­
B 2'.) n, and again demanded the accused's credentials which were promptly 

produced. Tte trip ticket bore the name of Private DuBois as driver 

(R. 93) but the accused• s name also appeared thereon as the officer to 

'whom the car was,assigned (R. 101) and this the accused explained to 

Mize (R. 93). Nevertheless, Mize told the accused to wait mile he 

went into the gate-house far 5 or 10 minutes (R. 86, 94). It, was then 

llaOO or 11,15 p.lll. and the accused parked his car and went into the 

gate-house to find_ out what was detaining him (R. 86., 94, 100). 


He found Mize at the telephone, apparently finished calling 

somecne•. The accused than asked 1tMsy I have the phone to call the 

Officer of the Day?•, which. Mize refused, sayings 11No, you can1 t use 

the phone" (R. 86, 95). The accused thereupcn told him if he did not· 

give him the telephme he would take it from pim and, as he reached 

for the telephone., which Mize was holding in his left band, Mize put 

up his lands as though he wre going to strike the accused. According 

·to the accused, 11NaturallJr, I pit up my hands and lightly-struck him. 11 

. He denied, however, using ,"profanity" at any time or having called 
l(ize na son-of-a-bitch. n (R. f!"I, 96-98) 
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The accused then took the telephone and started to talk 

with the Officer of the Day and at this point Mize called a group 

of soldiers to his assistance, who surro1mded the accused. In the 

struggle lthich followed, the accused was throm to the floor, 

"dragged and bwnped around and ••• man~dled" (R_. ITT, 97, 98). 

He was injured and an examination at the hospital on 25 Ms.rch 1945 

disclosed bruises on his back, neck, arms, shoulders and knees, and 

his tropical uniform -was practically ruined by being soiled and torn 

(R. ITT, 88, 96, 99,·101; Def. Ex. B). 

After a while th:l accused stated that he had been 11nanha.ndled 11 

enough and the soldiers released him. Mize went out of tha ·gate-house . 
followed by the accused who :intended "to retaliate a little far the 
manhandling (he) had gotten" as he was then very excited and angry 
(R. 88, 98). He nade several swings at Mize but did not recall whether 
he hit him or not (R. 88, 89, 98, 99). Shortly afterward the Officer 
of the Day arrived ·and after talking with them for a few minutes he 

~ directed Mize to give the accused the keys to his car and he v.as 
allowed to proceed (R. 88, 99). · 

T. c. Memorandum No. 75-5, Headquarters Army Air Forces Train­
ing Command, Fort Warth, Texas, 9 September 1944, with particular 
reference to par. 5, c, was introduced in evidence. This memorandum, 
while reiterating the restrictioos upon ..the use of government vehicles 
for other than official business, provided in the indicated piragraph 
that . 

"Personnel at an instal.Ja.tiai en Temporary Duty, under 
competent orders, as, for example, inspecting officers, 
may be furnished transportaticn to and from their pl.ace 
of arrival, azrl the place of ·temporary abode (hotel or 
other quarters) used during their Temporary Duty. Daily 
transportation between the :installation being visited and 
the place of temporary abode may be furnished such offi ­
cers for the period of time required to ccnsUII!m9.te official 
business" (R. 79; Def. Ex. A). 

A certified copy of the accused I s "Motor Vehicle Operations 

Permit" authorizing him to operate "car, passenger" and "trucks, 

cargo, l/~3/4-ton" was likewise admitted in evidence (R. 101, Def. 

Ex. C). Lieutenant Colcnel Harry w. Sickert, Supervisor of Aircraft 

Maintenance and Air-Sea Rescue, Gulf~ort Army Air Field, 'testified 

that he was familiar with the work of the Mobile. Training Units 

engaged in instructing B-29 aircraft crews. · In _his opinicn the B-29 

Mobile Training Units are the finest and best instructors which the 

Army Air Farces have had and the liaison officer of such a. unit has 

a very responsible job. Due to the fact that. there ·is a limited 

number of the t,ype of persmnel required for such ·work, the B-29 · 

Mobile Training Units have ·a "top priorityt'., The work dcne by the· 

accused's unit at the Gulfport Field was so important that he rad 


~ 
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requested that too unit be held over from 24 April 1945 to 15 May 

1945 in order that other crew chiefs, aircraft mechanics and electrical 

specialists could be trained (R. 102, 103). 


5. The evidence shows, and it is :;pecifically admitted, that 
. on 	the date alleged the accused did strike a military policeman 'While 
he l'la.S in the execution of his office and there is, therefore, no 
need to enter upon an extended discussion of the evidence adduced 
to prove the offense of assault and battery alleged in Spe(?ificaticn 1. 

However, it is clearly ~pparent that the event 'Which gave 
rise to the offenses charged resulted from a tactless and unneceir­
sa:rily strict exercise of authority by a immber of the military 
police, who, although he was undoubtedly" in the exercise of lawful 
authority,. could have avoided the aggravating ¥ld annoying method 
employed by him in performing his duty and so prevented the result. 

The accused ms the liaison officer (and thus in command) 
of a mobile training ~it engaged in going from base to base for the 
purpose· of training highly skilled specialists in the. maintenance of 
B-29 type airplanes. The persamel of the unit were 11top prioritytt 
men performmg an important mission 'While temporarily staticned at · 
the bases 'Where they were engaged in their lVOrk. For their transpor­
tation and other uses a Ford, sedan, staff car and three trucks had 
been issued to them. The use and dispatching of these vehicles were 
within the discretion·of the accused and under tacit understanding 
with headquarters of the Western Technical Training Command arid the 
Assistant ,lli Inspector and because of the peculiar status of. the 
mobile units, they cotld be used for whatever p,.rpose would reasonably 
aid in ma~taining the morale of the unit. 

It so happened that m 21 :M:lrch 1945 the accused was opera­
ting a Gul..fport Army Airfield vehicle under proper authority (while 
his unit staff car was undergoing repairs), and attempted to leave 
the field by a gate where Private First Class Mize, a militar7 police 
guard, was stationed. ·After a thorough e:xam:ination of the' accus~'s 
AGO card, his driver's license and his trip 't;icket, and some extended 
ccnversation in which the accused advised him that he had the authority 
and permission of the adjutant of t~e post, the guard permitted him 
to pass. ' 

. en the next evening, the accused was en his my to his quar­
ters at the Elige_water Gul.f Hotel accanpanied by a young ,roman 'Whom 
he was taking to the hotel so that she could catch a bus for Biloxi,· 
Mississippi. He was obliged to pass through Gate No. 1 lfhere Mize 
was again on duty. Notwithstand:ing the fact that the accused en this 
occasion was driving his unit staff car, plainly marked with the 
mobile training unit designaticn, and the fact that Mize had minutely 
examined his credentials on the ·,previous evening, the guard again 
made a thorough check of the accused's AGO card, his driver•s licerise / 
and the trip ticket. Finding that the trip ticket named Pri~te 
DuBois as the driver, although t~e accused was sho'Wil as the person 
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£or whose use the car was, issued, Y.ize determined to call the Officer 

of the Day. 


There is no corroboraticn of either the a cc used' s or Mize' s 

versioo_of what happened immediately thereafter. Mize testified 

that the accused struck him merely because he was telephoning to 

the Officer of the Day. The accused insisted that he was refused 

permissicn to use the telephone and that_when he tried to take th3 

telephone from Mize, the guard raised his arms and the accused then 

struck him :In a natural act of self-defense. To this extent the 

accused ves guilty of wrongfully assaulting the guard while in the 

performance of his duty, but the evidance now.here discloses any neces­

sity for the guard's actions in calling five or six enlisted m€rl to 

his assistance and directing them to restrain the accused in such a 

manner that he was physically injured in a scuffle which followed and 

in which the accused was so roughly handled _that his uniform was ruined. 


The evidence in support of Specification 3 vmich alleges 

the use, by the accused·, of an opprobrious epithet .and insulting 

language toward the guard ~ves some doubt as to whether th~ incident 

oocurred as alleged. The guard testified in detail that the language 

set forth :in the Specification -was used by the accused :in address:ing 

him while he was then in the execution of his office and this the 

accuserl specifically dE11ied. Apparently, if such language was used, 

it ms at the very beginning of the episode and before the more aggra­

vating circumstances occurred; for the witnesses to the later incidents· 

testified that the accused used no such expressicns. It seems strange 

that, upon such slight provoca.tim and in the presooce of his female 


• compsnicn, he would have 	resorted to such :language, but did not do so 
when subjected to the treatment which he later received under circum­
stances which, accordmg to common e:xperience, -were such as would 
ordinarily a.rouse anger and induce invective against the guard who, 
:In the accused's mind, was pirposely and without cause ha.rrass:ing and 
tantalizing hil!l m the presence of a group of enlisted men. Yet the 
evidEl'lce Slows no such conduct llh.en it was most likely to occur. There 
is, however, somo degree of corroboration of the guard on this matter 
in the testimony of a private who was present at the beginning of the_ 
altercation between the guard and the accused. He testified that the 
guard told the accuseds "You have no right to cuss at me," but did 
not understand any other renark from ·either.· Were it not for this, 
the doubt created by the circumstances would be sufficiently reasonable 

1 

to justify the accused's acquittal of this offense. As it is, _the i 
record is deemed sufficient to support the finding on this Specification•. 

. I 
.A.s to the offense la.id in Specification 2 it is sufficient I 

to say that the charge of wrongful applicatim to his om use and 
· benefit of government property was certainly not supported by the 

evidence of record •. · It may l'l811 be that the accused was guilty of 
exercising poor judgment in using the staff car to make a lmgtJ'\v 
trip m order that some :or his m~n might purchase shoes which they 

1 
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were unable to obtain otherwise, but such an erroneous decision ms 
nevertheless a command functim and, under all of the circumstances 
portrayed, did not constitute the offense alleged nor 161'rant trial 
b~{~eneral court-martial. The conduct of_ the accused :in using the 
car for such a purpose rested upon ·the exercise of a discreticn with 
which he believed he ms vested by his superiors with a view to the 
l!IS.intenance of morale in a mobile unit of specially chosen experts 
entitled to special ccnsideration because of the nature of their 
transitory work. Any abuse of such discretion could and should have 
been corrected by his superiors :in the chain of com!ll:l.nd through more 
appropriate methods. 

6. Consideration has been ·given to a plea for cle!IJ3ncy~ "in 
view of the accused's pist good record", signed by four of the seven 
members of the' court and defense counseM and to a letter .:,f commenda­
tion from the collllllan:l.ing officer of the 3718th Army Air Forces Base 
Unit,. Mobile Tra:ining Unit, Denver, Coloardo, stating that the accused 
has been a liaison officer of said canm9.nd since June 1944, since when 
he ha.s, at all times; proved to be an efficient and capable officer, 
has conducted hunself as an officer and a gentleman, and in fNery 
respect has been a credit to the service, so that the colll!IWld desires, 
if the accused is restored to duty, that he be reassigned to active 
duty as a liaison officer. 

\ . , . 
7. Records of the wa.r Department disclose that the accused was 

born in Virginia, Minnesota., is 34½ years of age and divorced. 
(However, in a letter to Senator A. H. Vandenberg, dated 1 May 1945, 
he states that he is married and the father of two sons). He -was 
graduated from high school and attended the University of Minnesota. · 
for two yea.rs, •joring in l:usiness administration, and Penn College 
for one year during which he najored m radio speech.· From July 1929 
to August 1933 he was employed as a telegraph and teletype operator; 
fran August 1933 to December 1940 as a salesman; from January to August 
1941 as a radio announcer; aild from Augllst 1941 to July 1942 as a pro­
duction manager far a company- manufacturing a:irplane engine p:1,rts. 
He 11as inducted en 25 August 1942 and en 10 December 1942 was accepted 
far training as an officer candidate. Upcn completing the· prescribed 
course at the school of the Ar11I:r Air Forces Technical Training Canmand 
at :Mia.mi Beach, Florida, he 11as commissioned a second lieutenant -ai 3 
larch 1943, and assigned to Maxwell Field, Alabana. Thereafter he was 
assigned to ,Army Air Fcrces Western Technical Training Comm1nd, Denver, 
Colorado, and while en duty there -was promoted to first· 11eutenant 
Z'/ October 1944. 

a •. The c0t1rt was legally ccnstituted and ha4 jurisdiction or 
the accused and· the of!enses charged. Fer the reasons stated, the 
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Board of Review ui of the opinion that the record of trial· is legally 

insu.ffioiant to support the findings of guilty of Specification 2 but 

is legall;r sufficient to support the findings of guilty of Specifica­

tims l am 3 am the Charge, and to support the sentence and warrant 

C<Xlfirmaticn thereof'. The sentence imposed is authadzed upa1 convic­

t1cn- of a viola.ticn of Article of War 96. 


Judge Advocate 

Judge Advocate 

/ 
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SPJGQ-CM 280085 1st Ind 

•" rt::
Hq ASF, JAGO, Washington 25, D.C. lJ'1.lJUL Z 
TO: The Secretary of War / 

l. Pursuant.to Executive.Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action·the record of trial. 

and the opinion of the Board of Review in the case of First Lieutenant 

William J. Mclean, Jr. (0575478), Air. Corps. 


2. Upon trial by general court-martial this officer was found 
guilty of strild.ng a military policeman who was then in the execution 
of his office (Specification 1), wrongful application of a government 
staff car to his own use and benefit (Specification 2), antl use of 
abusive and profane language toward a military policeman then in the 
execution of his office .(Specification 3), all in violation of Article 
of. Viar 96. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor, at such place as the reviewing authority may direct, for a period 
of two (2) years. The reviewing authority approved the sentence but 
9 because of the past good record of the officerfl, ·remitted the confine­
ment and forwarded the record of trial for action under Article of 
Viar 48. 

3. A summary of the evidence may be found.in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 

record of trial is legally insufficient to.support the finding of 

guilty of Specification 2 but is legally sufficient to support the 

finding of guilty of Specifications 1 and 3, and of the Charge and 

to support the sentence and warrant confirmation thereof. I concur 

in that opinion.) 


Both of the offe~ses of which this officer is found guilty 

arose out of an altercation between him and a private of military . 

police who -was on duty at one of the gates of the Gulfport Army Air 


·Field, Gulfport, Mississippi. Lieutenant Mclean was liaison officer 
and therefore in colil!ll.aild of a small unit of the Army Air Forces Western 
Technical Training Command known as a Mobile Training Unit (B-29). 
The function of this unit'was to go from one post to another through­
out the country and, during temporary assignment of a month or more, . 
train personnel as specialists in the maintenance of B-29 type air- · ' 
planes. As such a mobile.body of instruct~rs, they operated under the 
jurisdiction of the Yiestern Training Command and.because o!·the 
migratory nature of the work and the short periods of time during which 
they remained at any post or station, the unit was supplied with a 
Ford staff car and three trucks for use in trasportation and such 
other.purposes as would contribute to the morale of the unit. These 
~icles were under the control of Lieutenant Mclean. On 21 March 1945 
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Lieutenant McLean's staff car was in the motor pool being painted and 
with the knowled;e of the Gulfport Army Air Field authorities he was 
operating a vehicle of ths.t Co:re:iand instead. As he proceeded to leave 
the field he was stopped by a military policeman who, in the performance 
of his duties, demanded the officer's credential.s. Thereupon he minutely 
examined Lieutenant McLean's AGO card, driver's license and trip ticket, 
and Lieutenant McLean informed the guard of his status and duties and 
of the reasons for his driving the A.rmy Air Field car. After a second 
and more thorough scrutiny of the doc'J.ments and the automobile, the 
military policeman allowed the officer to le:ave. 

en the next evening the officer again sought to leave the field 
through the same gate and was· stopped by- the same military policeman 
for the same pu:rpose. On this occasion Lie11tenant McLean was drivin~ 
the staff car of his unit which vas plainly ;ra.rked 11 140th MTTJ 11 • It 
wo.s then about 11 or 11115 p.m. and he was accar.panied by a young wana.n 
whom he was taking to town where she could catch a bus. The military 
policeman again scrutinized the officer's AGO caJ;d, driver's _license, 
trip ticket and automobile and he and the officer became engaged in a · 
dispute regarding Lieutenant McLean's right to drive the car b'ecause 
the :t.rip ticket named "Private DuBois" as the driver. The officer 
pointed out that the trip ticket disclosed that the car was, neverthe~ess, 
assigned to him and trat the fact that a private was named as driver did 
not make it unlawful for the officer to drive his own car. It is evi­
dent that the military policeman was becoming overly technical in tne 
performance of his duties arrl the situation annoyed Lieutenant Mcwn. 
This became mare ag::;ravating 'When the guar.d told him to wait and, 
without further explanation, went into the gate-house for a period of 
5 or 10 minutes. When Lieutenant McLean finally mtered the gate-house 
he found the guard evidently completing a telephone call. When he 
asked for permission to use the telephone, he says that he· was denied 
the right to do so and when he threatened to take the telephone forcibly 
from the guard and the guard raised his arms, the LiElJltEJJ.ant struck him 
on the 'cheek. While Lieutenant 1,IcLean- then used the telephone the guard 
went rut and took the keys out of the car. Upon his return to the 
gate-house 5 or 6 enlisted mm had gathered, and the guard, fearing 
further trouble, directed them to restrain Lieutenant McLean. In the 
struggle which follCWied, the officer received injuries which left marks 
on his body for several days and he ~ims that his uniforl!I was ruined. 

The Officer of the Day appeared shortly. thereafter and after hear­
.mg an expla.na ticn frOl!l both the guard and Lieutenant :McLean, he 
ordered the guard to surren:ler the keys and the lieutenant ·was allowed 

· to proceed. Although no cne heard any opprobrious or :insulting remarks 
ma.de by the lieutenant during the most.aggravating period of his ex­
periences, the guard ,testified that he did use such language at the 
beginning of their altercation and in the presence of the young woman 
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•ho was in the car with him. Because 0£ the slight corroboration 
furnished by an enlis~ed man.who heard the guard,tell Lieutenant 
Mclsan 11You have no right to cuss at me", the finding as to this 
Specification was sustained. Although the use of opprobrious 
language and the striking of the military policeman cannot be co~­
doned, these offenses~are'somewhat extenuated by the tactless and 
UIU1ecessarily strict exercise of his authority by the military 
policeman under circumstances which did not require or justify it,. 
Four of the seven members of the, court rec~ended clemency., and 
Lieutenant Mclsan's commanding officer urged his return to active· 
duty and expressed a willingness to restore him to his formel 
duties because of his character and ability. This oi'ficer llas an 
excellent record and is capable of further honest and faithful: 
service in a valuable capacity. I recommend that the sentence, 
as approved by the reviewing authority, be confirmed but that it 
be conunuted to a reprimand and that., as thus modified, it be 
carried into execution. - · 

- 4. Consideration has been given to the attached letter from 
the accused to the Honorable Arthur H.-vandenburg, United States 
Senate, dated l May 1945. 

5. Inclosed is a form of action designed to carry into exe­
cution the foregoing ·recommendation, should it meet with your 
approval. · 

C:: • c.,.__ 00.--..51P_,__....__ 

'.3 Incls ) 
l Rec of trial 
2 Form of action 
'.3 Ltr fr accused to 

Senator Vandenburg 
dated l May 1945 

MYRON C. CRAMER 
Major General 
The Judge Advocate General 

CFindings disapproved in pprt. Sentence as approved h,' reviewing authorit7 
confirmed but commuted to a repr111and.. acm 354, 21 Jul7 1945). 
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WAR DEPARn.tENT . 

Army Service Forces 
In the Oi'fice or The Judge Advocate General 

· Washington, n.c. · 

ft 5. JUi~ 1945 

SPJGV-Cit.280093 

UNITED STATES 	 ) ARMY AIR FORCES 
) ~oorat DISTRIBUTICN caawm 

v. 	 )
) . Trial b7 G.c.M., convened. at· 

. Capt;ain WILLI.Al( C. HUGHES ) Atlantic C1ty,·· New Jeney,· 19 
(0~6~4), Air Corps. ~ 	 and 20 March 194.S. Dismissal,· 

total forfeitures and con­
finement at hard labor !or ~ . three (3) ~~· 

-· __,
<PINION of the BOARD CF REVIEW 

SEMAN, MICELI and. BEARDSLEY, Judge .ldvQCates. 

l~ The Board of Rev.LeY has examined the record ~f' trial in the case 
of the ¢'ficer named above and ~bdta this, its opinion, to The Judge 
Advocate General. ' · 

2. The accused was tried upon the toliowing Charges and Specitica­
tions 1 . ' ' 

CHARGE Is Viola'ticm of ~ 96th Article of War. 

Specification 1: In that Captain W11l1a• c. H~hea, 1010th AAF 
· 	 Base Unit (Redistribution Station No. 1) (R), did, at Nerw York 

City, 'Nn York, en or about; 12 August 1944, with intent to de­
fraud, wrongfully and unlawful.17 make. and utter to The 
Princeton Club of New York, a certain check, in words and 

,, f'~ures as follows, to wit: 
.. 	 · 

I 

No._._.4..___ 	 . New York August 12 19 ..!!!!_ . 

Name of Bank First National Bank of New Hartford 

Address ·. · New Hartford, New York 

Pq to the order of CASH- --------.--.oo----­
Sixty - - - - ~ - ·...... - ... - - - ...... - - -i,:,o- Dollars 
f,6000 · Lsl William c. Hughes. 

the back or said che_ck: endorsed :ln words w figures as follows, 
to wit• 
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I 
I {LB) 

. Pay to the Oz,q.er o! 
The National City Bank of New York 

42nd Street Branch· 
The Princeton Clllb of New York 

Petty Cash Account 
and by means thereof', did, fraudulently obtain !ran The 
Princeton Club of New York, $60.00 in cash, he, the said 
William c.Hughes, then well knowing that he did rtot have and 
not intending that he should have aey account with,the First 
National Bank of New Hartford, New Hartford, New York, for 
the pa~nt o! said check. 

Specificationa· 2, 3, 4, S, 6, 7, 9 and 10 inclusive are in substan­
tially the same language as Specification l, except for dates, . 
check numbers, amounts, victims and drawees, llhich are as 

;•,..follows: 

-Speeii'ication 
No. 

Date Check 
No. 

Amount Victim Drawee 
Bank 

2 12 Aug 1944 .s $40.00 Princeton Club First Nat'l Bank 
of New York of New Hartford, 

N. Y. 

3 14 Aug 1944 ·6 2.$.00 	 Princeton Club First Nat'l Bank 
of New York of' New Hartford, 

N.Y. 

4 1.$ Aug 1944 2.$.00 	 Princeton Club First Nat'l Ba!llc 
of New York of New Hartford, 

N.!'. 

s l5 Aug 1944 7 2s.oo 	 Princeton Club First Nat•l Bank 
of New York of New Harttord, 

N.Y. . 

6 14 Sept 1944 l6 so.oo Lea D.Hitchner 	 Bridgeton Nat•l 
Bank, Bridgeton,
N.J. . 

1 18 Sept 191,4 218 25.00 	 The Benjamin The Chase Nat I l 
Franklin Hotel Bank of N.Y. 

9 2) Sep\i 1944 16 10.00 	 The Belleville Rossl)'rl Nat'l 
Milltarr Stores Bank and Trust 

Co.,Rossl.yn, L.I• .,
10 S ~ 1944.--, 2s.oo Pat.terson Field Rosslyn Nat11 

Exchange Bank and Trust 
-co., Rosslyn, L.I. 

. 2 
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Specification 8: In.that Captain William C. Hughes, 1010th AAF 
Base Unit (Redistribution Station No. 1) (R), being indebted 
to Hotel Lexington, New York City., New York; in t,he sum of 
$71.0l, for lodging, llhich became due and payable on or about 
28 August 1944, thereafter did, at New York City, New York., 
lfrongfully and dishonorably fail and neglect to pay said in­
debtedness. . • · 

CHARGE II: Violation of the 61st Article of War~ 

Specificationl . In that Captain William c. Hughes, 1010th AAF 
Base Unit {Redistribution Station No. l) (R), did, "Without 
proper leave., absent himself from his command at Atlantic 
City', New Jersey, from about 28 August 1944 to about 9 Novem­
1ber 1944. , · ' 

ADDITIONAL tHARGE: .Violation' of the 95th'Article of war. 

(Finding of not guilty). , 


Specification: (Finding of not guilty). 

He pleaded not guilty to and was found guilty of the Specifications under 
Charges I and II, .and at Charges I and II, and not guilty of the Addi­
tional Charge and its Specification. · No evidence of previous convictions 
was offered.·,, He was sentenced to undergo dismissal, total forfeitures and 
confinement at hard labor 'tor three years. The reviewing authority ap- · 
proved the sentence and forwarded the record of trial for action under Ar­
ticle of War 48. 

3. There is sub.stantially no dispute as to the facts in. regard to 
the acts of accused µpon which Charges I and II and the 11 Specifications • 
are based. Accused admitted the conduct charged therein in statements . 
(Pros• Eics.' 10., 11) llhich he signed prior to the trial and in the unsworn 
statement (R. 118), which he made to·the co\lrt. ­

Between 12 Augwrt; arxi 15 August···1944, accused cashed five bad checks, 
in the total anOlUlt of $17.S (Pros. EXB• 1., 2.,: 3, 4, 5) at the Princeton 
Club of New York (R. 12-14). AU 1'ive checks. we:re drawn upon -the First 
National Bank ar New Hart.ford., New York, in 'Which bank accused did not 
have and never had an .account. On 14 September 1944, accused induced Lea 
n. Hitc~et" to cash a bad check (Pros. Ex.- 6) for $5P., which he had drawn 
on the Bridgeton National Bank, Bridgeton, New Jersey•. He did not have an 
account in that bank (R. 12-JJ ) • On 18 September 1944, accused induced the 
Benjamin Franklin Hotel to cash a bad check (Pros. Ex. 7) for $2S, drawn 
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on the Chase National Bank, "Wherein accused had no accounts (R. 12, 49,; 
Pros. EX• 13).' Accused bad a checking account in the Rosslyn National 
Bank and Trust Co., Rosslyn, Long Island. His balance therein on 31 
December 1942 was sixteen (16,) cents., and he ma.de no deposits in the 
account ·thereafter (R. 14). · en 2.3 Septamber 1944 induced the Belleville 
Military Stores or Belleville, Illinois to cash his worthless check for 
t,70.10 (Pros. Ex. 8) drawn upon the Rossi,n NatioMl Bank and Trust 
Company (R. 12). Twelve d~ later, accused induced tbe Post Excha?lge . 
at Patterson. FieldJ Ohio, to cash his wort.hless cheek for $2.$ (Pros •.E;x. 
9), drawn upon the same bank. · ' 

.. . 
A 21-dcq lean which had been granted. to accused (R. 14l Pros •. Ex. 

10) expired en 28 .l'Ugust 1944. He did not report. back to his station 
in Atlantic Ciq, but; remained absent without; leave until 9 November 1944, 
when he us a~rehended b;y the military' police in CincinnaU, Ohio (R. 14; 
Pros. Exs. 10, .121 14, 1.$). · · 

On 3 J.ugusli 191'4, accused was a guest at the Hotel Lexington in · 
New York, New York,. and was indebted to the ,hotel in .the amount of $71. 
He departed surreptitious]J', neither checking out nor _making arrangement 
to pa;y h:i.9 bill (R. 33-.34) • . ' 

4. The defense was lack of mental capacity, i.e., that b;y reason 
of mental disease, defect or derangement,. accused was unable to adhere to 
the ·~t. · ~ · · 

It was sho,m. that accused served in the .A.ir Corps, and its predeces.­
sors, the Air Service and Aviation Section 'Signal Corps tran 1917 to . 
1942 (R. $6, 62; Dat. Eu. A., B, c, D, B, F, G, H, r, J, Kh ,For 18. 
years, he was a master sergeant. On l April 1942, ho. was appointed a 
captain; AUS. llhile accused was m duty OYerseas on 29 May- 1944, his 
ldfe died in Walter Reed Hospital .(R•. 127). · 

' - . \ ' 

Stanley '!'illiamson, an attorne;y in the empl07 of the Union Carbide 
and Carbon Co~,- since 1934, has known accused 'Who treq,ueatl.7 'visited h1:a 
(R. S4). AccUsed was much devoted to hia late wite~ She was an invalid 
for sau 79ars prior to her death. He spent large suas ot ll0ll87 for 
medical research and surgel'1' in vain efforts to reatore her to health. 
Upon his return from England in A'llgust 1944, accused called at lrilliaaa011•a 
o.ffice. Williamson gave hill a card at the Princeton Club (R. ,S,S). After 
several social contacts, · accused forgot an engagement to dine at the :· . 
Williamson home. J. close i'riend am associate of accused in genealogical 
SM· historical ,research was Raymond Hughes or Cincinnati, Ohio. Ac·cused 
was arrested in that city-, but had not; gotten in touch with Rccymond Hughes 
'While there, a circumstance 'Which indicated to Williamson ·that accused had 
no knowledge of his whereabout,s or ~t he was doing (R. ,6). 
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Mrs. Irene DuBois, accused's sister-in-law, had known him for 
. 29 years. She knew that accused had spent a 11great deal of moneytt 
during his 1dfe's illness (R. 58), but co0.ld. not say how much. While 
overseas from January to May 1944, .he sent her $400 

\ 
a month. 

Lieutenant Colonel William F. Orbison, retired, had. serv-ed with 
accused and knew hill intimately. Accused •s reputation was impeccable 
(R. 61). He always was conserv-ative in his drinking. He epent a 
•great deal• of money on specialists tor bis wile, and was Dver'T sacri ­
f~cial• for his family. ­

George F. Hughes., accused's son (R. 64) related in detail the 
history af operations am treatments upon his mother between 1937 ·and 
1944. Accused became much worried and upset. 

. Major D. B. Stone had .served with accused. On 17 August 1944, 
accused called upon him at Syracuse Army Air Base. He was un­
presentable, a:rxJ. appeared as if he had not shaved for two or three days. 
His uniform was dirty.- His memory seemed vague, and his conversation 
was extremely incoherent • He was not drinking. His mind did not 
appear to be rational. Major Stone o.trered accused bathing facilities, 
and returned to his o!fice. In thirt;r minutes, accused called him and 
said that he had to leave immediately to take .care of things in Utica • 

. 'While stationed'at Rome and at Syracuse, accused's conduct was above 

reproach and he was well thought ct b;r his fellow officers (R. ~8). 


On 8 September 1,944, accused visited Sol s. Busloi'f', Hempstead, 
Long Island, a:rxJ. was ld.th him for about·an hour. He said that he was 
being married the !ollolfing dq to a girl ,mo lived in Syracuse, New 
York. , . · 

' . · Lieutenant 'lhanas p. Hughes, USNR, Naval Hospital, St. Albans, 
, New Yorlc, sa,r accused quite frequently in New York in Jul7 (R. 69). 
· Accused appeared one night at 10 o'clock for a dinner engagement 

scheduled £or six o I elock (R. 71). He never saw accused drunk. In 
Jul7, accused stated that he bad a great deal o.t' money. One night, he 
o.t'.t'ered to invest $25,000 to set-ntness up in the hotel business, 
after the war, and at witness• suggestion pranised !ive to ten thousand 
to establish a -friend in the paper business. Accused 011ce ·said that 
he h:8,d a million dollars., One night accused, who had been nth witness 
and the latter's wi~e on the night before,. remarked tt;rou should have 
stayed around,• and stated that, after witness lei"t, a man, who liked 
the ·way accused handled a disorderly ·character in the bar, invited 
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· a.:-cused to the Waldorf-Astoria, and there introduced him to Admiral 
•King, Henry 	J. Kaiser, and another well known person, whose name had 
been forgotten by witness (R. 74). At the time, witness thougl:t ac­
cused 1s actions and statements at times were peculiar. However, he 
did not then doubt that he was normal. One n.;ight 1'hen accused was. 
sober, he got into a cab with witness and the latter's wife. The cab 
was or the skylight type, and during the ride' accused stood up, with 
his head through the skylight and above the roof or the cab and watched 
where they were ~ing driven (R. 77). · . 

Dorothy- S. Hughes, the wife of acc.used1s first cousin (R; 80), said 
that he did things in August 1944, 1'hich at the time did not seem 
strange, but later did seem unusual, such as the secretive imparting of 
word that he was about to be transferred to duty in the Philippines, 
am statemmts that his son was overseas, that he was missing in action, 
and that he had been found. On one occasion, he described a flight 1.'hich 
he said that he- had made with a radio crew to the Philippin~s. He stated 
that he had a substantial private income (R. 82). There were things 
about accused, which were Tery strange (R. 83). 

Mrs. Ruth W. Hughes. married accused in Cincinnati on 7 O~ober 1944 
(R. 84), after a courtship of six days. They had be'en childhood friends. 
His deceased llife was witnesa 1 most intimate friend, from the time when 
they were in high school together. On 2 October,· accused called· her. 
The;y- 'had dinner, .and talked about his late wii'e. Then accused said, 
11Before I leave here, you're going to marry me" (R. 8,5). He told her 
that life 110uld not be worth living without her (R. 86). One night 
they were walking on the bridge .t'rom Kentucky to Cincinnati. He stepped
11to admire the view", and witness heard something drop in the water. . 
She asked him about it, and he answered that now that he knew she would 
marry him, (R. 87), he had thrown into the river some cyanide tablets 
'Which he had procured in England. He,told her, that while in Cincinnati, · 
he was doing special work for Wright Field, to which he.said he went 
nearly every day. He also went away for a time and was .supposed to be in 
New York, and on another oc;casion in Belleville, nlinois. He told her 
that.he had just come back from the ~hilippines, was waiting for General 
MacArthur to invade the islands, and was collecting radfo parts in · 
Hoboken, to be shipped the!'e•. At the time, witness believed him. During 
all this time, accused wore the uniform of a captain (R. 91). 

•Witness wa.s a widow and housekeeper of the Netherland Plaza Hotel 
in Cincinnati•. During their first four weeks together •everything. went 
normally", then accused began to smoke and read in the bathroan at night. 
He complained that he could not sleep. He said things which made witness 
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wonder, such as his statement to a group oi' her friends that he had won 
$12,000 in gambling en the boat en route frbm_ England. :ae said that he 
had lost half of it, but that the rema:ln,ng $6,000 was in a bank in 
Long Island. (R• 92). One night he said, "Tomorrow is pay day, I'll have 
to go to Dayton to get my pay check. 11 That night, he said he was able 
only- to cash a small check, because there were 8,000 officers waiting · 
to be paid, and he didn•t want to be late to meet witness. 

Majer Lens I. Sharp, Jr., YC, Chief Neuropsychiatrist, A:nriy Air ' 
Forces Redistr:il:l~ion station No. 1, Atlantic City, New Jersey, .had 
examined accused. He testified that in his opinion, accused was capable 
of di.fterent.iating between right and wrong, and of adhering to tb.e 
right (R. 94). His attenl:.ion was cal.le~ to. a report, which he had 

, signed, Tdlich was admitted.in evidence as Defense Exhibit Q• The .follow• 
i~ statement appears therein: 

"Family history indicates an hereditaI7 tendency, par­
ticularly in the maternal line, to emotional instability and 
alcoholism. Past history indicates that Captain Hughes is 
capable of a satisfactory adjustment until subjected to emo­
tional stress "When he manifests emotional instability and an 
immature attempt to escape from reality, such as· the .tug·ue­
like episode in 1934 and the present escape iRto alcohol. - The 
evidence does not indicate that such escapes are of a psychotic 

' 	 or psycho-neurotic nature, but rather the type of escape 
commonly- seen in emotionally inadeq'U&te or immature person­
alities llhen subjected to undue stress or strain. As thBJ;'e is/ 
no evidence of psychosis, Captain Hughes is able .to differen­
tiate right from wrong and while from a psychiatric point or 
view be is probably not, capable of adhering to the right, 
from an administrative and legal poinli or vi811' he should be con­
sidered.responsible· for bis actions.­

"The mild arterio-sclerosis, while n·ot s-J!ficient to play 
a determining role, may be an added factor in lowering thu. 
officer's threshold to emotional stress.• 

The foregoing language 11&s called to witness' attention.· He then stated, 
- I 	 ,' 

"Fran a purely psychiatric point of view I. have not yet 
been able to make up my mind whether he I s a constitutional · 
psychopathic personality, can adhere to the Tight or not.. 
Therefore, th& answer to tl3:at is that I•11 inclined to think 
that· he .cannot, as I mentioned in that diBcu1sion~ But fraa 
a purely lee;al and purely administrative, point ot view he .can• CR. 9SJ • , . 	 . · · · ,, 	 . 

• 	 I 

7 
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. 

After some controversy between counsel, this witness made the 

fol:Lowing answer to this question:. 

"Q' nth reference to the f'irst statement made, may I ask 
a qualifying statement to that. You have stated that Captain 
Hughes is able to adhere to the right, and then that from a 
legal poim of view he is capable of adhering •to the right.
Now, on your first ·statement, would you plelise tell me 'Whether 
you are speaking from your ccnception of the law or from a · 
psychiatric standpoint? ·A. I'm speaking as regards m::, con­
ception of competence, legal competence.· A man is sent_ to a 
psychiatrist for the determination of' 'Whether he is co:mpetent 

· 	to stand trial. My conclusions here are that he is. Now, he 
is a _constitutional psychopathic personality, in '1113' opinion. 
I say probably; I don't say that he psychiatricall7, unqual.1­
fied.11'; cannot adhere to the right. I say that psychiatrically 
speaking, in the discussion, not in the finding, this man may 
not, or probably cannot, adhere to the right. But that from a 
poim; of view of legal responsibility, competenc;y, he lilllSt be 
considered competent." 

A lengt~ hypothetical ·qqestion (R. 98-99) was put to witness· by a 
member of the court, in ·which factors in the conduct of a hypothetical 
person were substantially in evidence as to accused. In answer to this 
question, the witness testified& 

•Well, I 1d have to answer it by an assumption and that is 
., that the man could or could not be insane;· and m::, experience, 

m::, evm1nation, indicates that he us not psychotic,· without 
-	 insanity, therefore competent. Now, he could have been in­

sane, a.eybody could have been insane and do all thes·e things. 
But m::, opim.on is that. he wasn•v (R. 99). · . 

The law manber then asked llhether one could be sane over a period 
ot time, and <hr1ng a short period of time, because of stress of one 
sort; or other, he unsound at that point. To this, the witness statedz 

. . 

•THE WITNESS& I 11'0Uld say· that this man definitely would 
not be considered normalJ that he would either be psychotic or 
psychopathic personality-one or the other. This hypothetical 
question-certainly: that in1t normal behavior. It isn't normal 
behavior in the sense of 'What a person does in adjusting to his 
environment• But people can make a maladjustment, do wrong, 
~ithout being psychotic. They fall into this loose categ0r7 called 
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psychopathic personalities; which has not yet been considered as 
a relief of responsibility. Tb.at is sc:mething which the law 
11.q take up in ti.Ile, but not now. So hypothetically- I would 
say that he would either be a psychopath, that is, constitutional 
psychopathic:. personality, or suffering frcm a psychosis. Of 
cours~, psychopathic personalities do suffer from psychoses, and 
they can recover and be seen later.. Then it•a very- difficult 
to evaluate just 1'hat happened. We have to evaluate the man as 

·1f8 see him. I also went into the record, as ·you'll see' 1n the 
rep~, that he has episodes in the past of what I call illllature 
behavior, w~ich are suggestive that he can go along for quite 
a period until he gets under stress, ·and· then something hap­
pens•. Now, this is still this hypothetical person.· 

· 	 •Q. res. '-nd during this period o! check cashing, 
assuming large obligations, you would define hill as a person who 
was sufferirlg with sane kind of a psychosis at that time? A Not· 
necessariq. People can cash checks and be perl'ectly sane. 
Usually people who cash checks that are valueless, or without 
sut'ficiem; funds, and what-not, are somewhat psychopathic unless 
they do it under the particular stress which justifies it for 
the time being. Bu.t this nnt en over a period of time. 

•Now, I had to evaluate in considering this condition, this 
eypothetical problan, you might say, whether the man was actually 
psychotic, that is, so depressed, so emotionally disturbed, that 
he couldn't differentiate right from wrong. I felt, and during 
Jfi1' examination I could get a proper understanding of the de• 
vel0lll8nt of this ccndition ard of what happened, that when 

.people get upset and start doing things that are considered out 
of .order,· they get in deeper b;y trying to carry on. And that 
doesn1t mean that they're psychotic; it just shows poor judgment 
and a lack of appred.ation for consequences. That is what a 
psychopath ultillately is.• 

S. In rebuttal, the prosecution called Lieutenant Colonel Henry A. 
Christian, M9, a member o! a board of oi'i'icers appointed under the pro­
.visions of~ 600-SOO to examine accused (R. 103). He identified the 
report or proceedings of the board (Pros.Ex:. 17), 11hich ccncluded that ac­
cused was sane, able to distinguish right from wrong, and. able to adhere 
to the right. Fran the repozt, 1'hich was admitted in evidence (R. 108), 
the conclusions o! the board 'Would appear .to be based upon the report. of 
Major Sharp, who stated that. a_ccused from a psychiatric point: of view 
probably could not adhere to the right but from a legal and administrative 
point; of Tiew was able 'so to do. · .. 

In support of his objection to the admission of Prosecution's Ex­
hibit 17, defense counsel was sworn and testified that the board of medical 

/ 
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of.t'icers re.fused to permit him to ask questions or o.t'fer evidence (R.106). 
Specific objection to the admission of .the report on that ground was · 
overruled (~. 108). · . . . · · 

Major Emile G. Stolo.t'f, MC,a defense witness, testified th~t in 

his opinion the hypothetical. person ,described in the question, herein­

above quoted, under the. circumstances .outilined could be of sound mind, 

know the difference between. right and wrong, and ,!Itill .c('.11111t the acts · 


· in question (R. 112). 	 · · : 

6. .Arguments were heard, and the court was closed. Apparentl.7,

it was troubled by the seemingl.7 inconsistent expert; testimon;r that ac­

cused was probabl.7 psychiatricall.y unable to adhere to the right, but 

nevertheless was legally responsible for hi~ acts, since he was not 

ps;rchotic, for it reopened after some tiae lB. ll6), whereupon the .fol­
lowing OCCUlTedl . • -' 	 .I 

•uw MEMBma· Captain Hughes, we would like to ask you · 
three questions. The questiona are these, Do you feel that 1.t' 
you were given a period of five dqs or a week to obtain any 
additional nidence, substantial evidence, bearing on the ques­
tion of your mental canpetenq during. this period from .l:ugust 
the 12th up throllgh November the 9th, that you could produ.ee · 
any substantial additional testiaOD1' in your behalf. · We would 
like to:·have you anner the question, if 7011 :would. How do ;rou 
feel about that, Captaint · · 

•m .lCCUSEDa I'm trying to go OYer 'What has been shown 
so far, sir, ·regardi~ ~-Regarding what, sir? . 

•LAW MEMBERa Regarding your mntal· canpetenC7 during this 
. period o.t' time. . · · 

. •THE ACCUSEDa I: don't believe I: can, sir. 
•IAW MEMBER: ill right, sir. Now, our second question 18 

this: Was 1 t i'ul.ly' explained to you that under . the Articles of 
War you.have. the right .to take the ·w1tness stand 1.t' y~u elect, · 

· and i:t you do take the rltness stand, to make a sworn statement 
which would be subject to cross-exarn1 mtion, or to make an un• 
norn statement llhich would not be subject to croas-ex:aminationi · 
or_ to remain silent, in which case, 1.t' you did l'Eina.in silent-, 
and as ;rou did-no intel:'ence of guilt would be drawn against 7ou 
b;r mElllbers o.t' this ·court. Was that tull;r ~lained to you before 
this 	trial? : 


1 THE ACCUSEDa Yes., sir. 

•uw lo!EMBER: AJ)d having been so eXplained, you elect~ to 

remain silent? . 

10. 


I 
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Because a person doean•t usually lie without a .feeling that 
he is going to get ~ 'With the lie. But a pathological liar · 

.· is like a pathological drinkers One drink makes him drunk• 
.,. ' · Now, any alcoholic is pathological, but technically a 

pathological drinker is a person who, after one drink, be-: 
comes as intoxicated aa if he had drunk enough to reaJ,ly give 
him a state or intax:ication. And a pat.hotogical liar is a 
perscm 'who lies llhen 1t' s obnous that he s lying. In other 
words, there are oormal. liars and pathological liars.11 

(pp. 147-148) ,(umerseormg supplied) · 

The cou.rt again closed and found accused guilty or Charges I and 
II and o:t the Specifications thereunder, and not guilty of the-Addi­
tional Charge and its Specification. 

7. It appears to us from the testillon'J" of the psychiatrist that 
there n.s some conf'usioJ\.in his mind as to his proper function. He re­
part•d to the Boa.rd ot 0.tt;tcers con'\'ened under AR 6~.$00, · and testified 
upon the trial, that from the psychiatric point o:t, Tift' acCWJed probably 
was unable to adhere to the right, but that "administratively and le­
gally" accused coul.d adhere to tbe right•. The law is usually regarded 
as an art or a philosophy', bat ps7chiatry is generall;y regarded as a 
science•. If on the basis of such tests as. have been deTeloped in the 
1resem. state of that; science, the probability 1a that it is impossible 
!or accused to adhere to the right, then it 1f0Ul.d aeea to be the cfv;t;7 
o! a scientist to report such, conclusion aJ.X! the reasons therefor,· to 
the tribUMls authorized b7 law and regula;t;iClla to determine whether or 
not the mental condition of the ~ccused, as diagnosed and prognosed b)" 
the scient;iat, is such as to make the subject legally responsible tor 
his acts. -

Manuai for Courts-Ka~ial, 1928, paragraph 78.i provides·, 

•Where a reasonable doubt exists as to the mental respon­
sibility or an accused for an oftenae charged, the accused can 
not legally be caivicted of that af'!ense. i pera011 1a not 
mentally responsible for an offense unless he was at tl18 time 
so :far :free from mental dei'ect, disease or derangement as to 
be able concerning the particular acts charged both to distin­
guish right' !rem wrong and to adhere to the right.• 

The task ot. the p117chiatrist is to detenaine troa a scientific point ,or
vi~ . 

(1) . \Vhether an accused suf'!era a mental de:tect, disease 
or derangement J and · · 
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(2) Whethat" such defect, disease or derangement impairs- .
accused1s·ability: 

(f:1) To distingilih right from ~ng; and/or 
(b) To adhere to the right. · 

The court, whose My it is to determine legal questions, the~ considers 
the determination of the psychiatrist together with the other evidence 
in the case, and dete:nnines whether allthe evidence establishes beyond 
a reasonable doubt from the standpoint, of the law Ci) llhether accused 
committed the acts charged (2) whether at the time thereof' accused 111th 

· reference thereto could distinguish right fro11 lrl'ong, and (3) whether 

he could ·refrain therefrom and adhere to the right. 


·a. We have the right to weigh the. evidence in an effort to deter­
mine whether or not upon all the evidence a reasonable doubt exists con­
cer.ning accused•s mental responsibility. It is difi'icult for us to per- . 

· · ,.ceive how a man could. be legally able to adhere to the right in spi~e of 
the existence of a mental dei'ect, and yet ~e unable so to do from a 
psychiatric poim -of,view. Yilitai,- law has sought to keep pace with the 
developments or science. Major Sharp's testimony :would. seem to ·indicate 

. 	that he ~s out of step with the :march of science. Were his test1.li.OD7 
t.be only evidence to establish that the accused was legally- responsible 
far hie acts, we would not hesitate to hold this record to be legallJr 
insutf'icie:ati to support the findings of guilt7 and the sentence. For 
the reasons stated.,we feel that such testimony leaves more tha.Ilt a merely 
reasonable doubt ·that accused at the t1Jle of the •camnission o! the . 
off'enses. was so far free f'rom mental defect and derangement aa to be 
able to adhere to th~ right. Unfortunately fo_r the accused, the testimo~ 

. of this pqchiatrist does noli stand alone. The report of th• Board of 

Medical Officers convened under the provisions of .A.R 600-SOO (Pros. Ex. 

17) is also in evidence.· 'Ihe members of that board reported that ac­
cused "WQS able both to distinguish right f'rom lrl'Ollg and to adhere to 
the right (l'ros. Ex. 17; p •. 6). Lieutenant Colonel HeIU7 .A.. Christian, 
y.c., president, and llajor Emile A. Sloto!f, w.c., a member of' that 
board, both gave t.estimoJl1' in open court.. Colonel Chri·stian testified 
that accused was giTen a thorough exam1nat1.on (i. 109). )(ajot Slotoff' 

' 	 testified th'at he was able to adhere to the right. . .1n view of all the 
evidence, we feel that we have no right to substitute our judgment f'or 
that ot the court, which, after the 111ost care!ul. and thorough 1nqu1ey and 
consideration, reached the concl.~ion that accused ·was legally' respon­
sible for his acts. · · . · 

· 9. Serious e1Tor was committed when the psychiatrist was ·interrogated 
about his knowladge of pathological liars. The question was .not so .framed. 
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as to call for an opinion .from. the witness whether accused us a 
pathological liar. The implication ot the answer .(R. 147) seems to 
us to be inescapable. The accused was entitled to have the testimoey­
and other evidence weighed by the court, free from any complication 
which ~ht tend to arise .from expert; testimony.on the subject of . · 
pathological liars. Although no objection was made to the question, · 
ani no motion interposed to strike the answer, we haye carefully con­
sidered the effect of this obvious and plain error. Counsel is in a 
delicate position 1n respect to interposing objections to a question 
put by a. member of the court• He may well p.ave feared that to object . 
ll'Ollld be to offend hawever baseless any such fear might have been. . 
Atter careful stud;y of the whole Ncord, we are ot the opinion that 
this error was not prejudicial to the substantial rights ot the ac­
cused, since it is our belief that, despite the dif'f'icult;r the court 

.	apparently was having in mald.ng a determination of' the mental respon­
sibilit;r of accused, the result would have been the same had not the . 
court heard this expert witness. discuss the pathology of prevarication. 

10. ;he ~ccused was born in Bridgeton, New Jersey, on S August 
1893. He is a high school graduate, and studied engineering for one 
:,ear at Drexel Institute. He ·enlisted in the Aviation Section, Signal . 
Corps in NQvember 1917, and has been in the Army ever since. All of 
his service has been 111.th air units or 1.natallations. He was a non­
ccmnissioned officer for 22 years, am for 17 ;rears was a master ser- . 
geait.. On 19 March 1942, he was appoihted Captain, Air Corps, AUS. He 
has been on extended active duty since l April l~2. 

· 11. The court was legally. constituted and had j·ur.isdiction of the 
~ 	 smject matter and ot the accused. No errors injuriously affecting the 

substwial rights of the accused were camdtted upon the trial. In 
the opinion of the Board of' Review, the ·record of trial is legal:cyr suf­
ficient; to support the findings of guilty and the sentence, and to war­
rant confil"llation of the sentence. A sentence to dism.ssal., total for­
feitures., am confinemem; at har~ labor for three ;vears is authorized 
upon con'Viction of violatiais of the.. 61st and 96th Articles of War. 

16 


http:testimony.on


(63) 


SPJGV-CM 280093 1st Ind 

Hq ASF, JAGO, Washingtbn, 25, n.c. j;j:'. :G i':!45. 

TO: The Secretary of War. 

1. · Pursuant to Executive Order Uo. 9556, dated 26 May 1945, there 

are transmitted herewith. for your action the record of trial and the 

opinion of, the Board of Review in the case of Captain William c. Hughes 

(o-44.3694), Air Corps. · 


2. A general court-martial found this officer guilty of fraudu­
lently obtaining $.345 upon nine bad checks (Specifications 1, 2, 3, 4;
5, 6, 7, 9, 10) ,mich he signed and induced five different victims to 
cash, and of dishonorably failing to pay to a hotel (Specification 8) 
$71.01,, due for lodging, in violation of Article of War 96, and of ab­
senting hiI:Jself without leave (l Specification) from his command from 
28 August 1944 to 9 November 1944, in violation of Article. of War 61. 
He v.ras sentenced to dismissal, total forfeitures and confinement at hard 
labor· for three years. The reviewing authority approved the sentence 
and forwarded the· record of trial for action under Article of War 48. 

' 
.3. A sumnary of the evidence appears in the foregoing opinion of 


the Boi:i.rd of Review, which Board is of the opinion that the record of 

trial i.s legally sufficient to support the findings and sentence, and 

to warrant confirmation of the sentence. In that opinion I concur. 


Captain Hughes~ upon his return from duty overseas, was granted a 
· 21 day leave by the 1010th Army Air Forces Base Unit, Redistribution 
Station No. l, Atlantic City, New· Jersey. He failed to .return to his ' 
station on 28 August 1944, the expiration date of his leave and re­
mained absent without. leave until 9 November 1944 lihen he was apprehended 
in Cincinnati, Ohio by the military police. He was absent without leave 
for two months and 1.3 days. He incurred a 9111 totalling $71._0l for · 
lodging at the Hotel Lexington in New York, which he failed to pay. . 
He obtained $.34.5 by making and uttering nine checks, drawn upon ba~ 
in which either his bale.nee was insufficient, or in which he had no 
account, from Lea s. Hitchner, the Princeton Club in New York, The 
Benjamin Franklin Hotel in Philadelphia, The Belleville Ydlitary Stores 
in Belleville, Illinois, and the Post E;xchange at Patterson Field, 
Ohio. None of these offenses was denied by accused. He cooperated with 
the prosecution by stipulations·, which· eliminated the necessity for 
presentation of testimony to prove that he committed the acts charged. 
His defense was that by reason of mental disease, defect or derangement 
he was unable to adhere to the right with reference to the acts: charged, 
'l'he persons who ~d known accused !or many years testified to conduct and 
acts en his part about. the· time in question, which might be. regarded as 
1:Jlconsistent with sanity. The prosecution met this evidence by· offering 
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·the repo~ of the proceedings of a Board of Medical Officers, which ex­
amined accused, and found that he was so far free from mental disease, 
defect or derangement as to be able to distinguish right from wrong 
and to adhere to the right. Two of the members of this board testified 
as 'Witnesses. An Anny doctor and psychiatrist who studied acc~ed's 
case testified for the defense. He was of the opinion that from·a legal 
standpoint, accus~d was able to distinguish right from wrong, and to 
adhere to the right, although from a psychiatric point of view he be­
lieved that accused -was probably unable to adhere to the right. No 
such qualification was made in the report of the Board of Medical_ Offi ­
cers. . ·1

I recanmend that the sentence be confirmed, but that the forfeit ­
ures be remitted, that as thus modified the sentence be ordered executed, 
and that the Eastern Branch, United States Disciplinary BaITacks, 
Greenhaven, New York, be designated as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution . 
the foregoing recommendation, should it meet with your approval. 

MYRON C. CRAMER 
Major General 

j Incls The Judge Advocate General 
1 Rec of Trial 
2 Form of Action 
3 Ltr fr Capt Rominger 

dated 21 June· 45 
(Inactive), 

( Sentence confilrmed but !orfeitures remitted. As modified ordered exe~ted. 
QC!() m, S July 194S). . • 
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(65)WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advecate General 
Washingten., D.C. 

J a MAY 1945 

SPJGV~ 280115 

U~N I T E D S T A T E S ) XXI BOOBER COMMAND 
) 

·v. , ) .Trial by G.c.M., convened at 
. ) Headquarters, 314th Boml?ard­Private JO.trN J; SEMIOLI ) ment Wing, Apo 246., Unit 2,(32883921)., 28th Bombard­ /) · c/o Postmaster, San ·Francisco., 

ment Squadron., 19th Bomb­ ) California., 20 April 194$.ardment Group. Dishonorable discharge (sus­

l 
~ pended) and confinement for 

five (5) years. The Army Gar­
rison forces Stockade, APO 
246, c/o Postmaster, San 

) Francisco, California. 

----------~ •,

OPINION of the BOARD OF REVIEW .. 
SEMAN, MICELI and BEARDSLEY, Judge Advocates, • 

. . , 1. The record of trial in the case of the soldier named above has 
befm examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the sentence. The record now has been . 
examined by the Board of Review., and the Board submits this., its opinion., 
to The Judge Advocat.e General. . ' . 

2. Accused was tried upon the following Charge and Specifications1 

a!AROEi Violation of the 64th Article of War. 

Specification, 11 . In that., Private ·John J. SemioU, 28th Bombard.;. 
ment Squadron, 19th Banbardment.Grou?, having received a 
lawful camnand from Jlajor LEE C. FREE, his superior officer.,' . 
to report to the Officers• Mess for Kitchen Police duty, 
did, at APO 246., Unit 2, c/o Postmaster, San Francisco, 
California., on or about 1000 hours 23 March 194$, willi'ull:y 
disobey_ the same. 

Spec1!'1cation 2t In 'that, Private John J. Semioli, 28th Bombard­
. ment Squadron, 19th Bombardment Group, having received a 

lawful camnand from Major LEE C. FREE, his superior officer, 
to niport to the Qrficers 1 Mess for Kitchen Police duty, 
did, at /J.'0 246, Unit 2, c/o Postmaster, San Francisco, 
California, on or about 1030 hours 23 March 1945, willfully 
dis.obey the same. 



(66) 

He pleaded not guilty to and wa.s found. gui.l ty of the C:tiarge and Specifica­
tions. No evidence of previous convictions was introduced. He was sentenced 
to dishonorable discharge~ forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for ten years. The review­
ing authority approved the sentence, reduced the period of confinement 
to five years, ordered the execution of the sentence as thus modified, 
but suspended the execution of the dishonorable discharge until accused's 
release from confinement. He designated the Army Garrison Forces 
Stockade, A.PO 246, c/o Pcstmaster, San Francisco, California,. as the 
place of confinement. The proceedings were published in General Court.­
Martial Orders No. 21, Headquarters XXI Bomber Command, ApQ 234,- c/o 
Postmaster, San Franci~co, California, .~9 April 1945. 

3. :,• Evidence for the ;> rosecution. 

On-23 ~arch 1945, at about 10 a.m. Major Free, Exe~utive officer of 
the accused's squadron, was advised that the accused was absent or missing 
from KP at the officers• mess where he was currently assigned (R. 6-8). 
The ma.jo_r met the accused c0:ning.out .of his (the accused•s) tent and 
inquired why he wasn't at the officers• mess on KP where he was supposed 
to,be. The accuseci replied 11 I don't want to" (R. 7). A conversation 
ensued. The major said there was no use arguing and for the accused to· 
go back to work. 'fhe accused replied 11 ! won't do it11 • The order given 
was "to the ~itchen for KP 11 • (R. 11). · 

A half hour later the major again met the accused and again repeated 
his fonner order. Accused again· refused to obey (R. 8). While the offi ­
cer couldn't remember. the exact·words which he had used~ he testified 
that he did give a direct order (R. 8-9) on both occasions. Major Free 

· further testified that the men are detailed to the work at the officers' 

mess, and the detailing has the effect of a direct order (R. 10). 

Some of the work involved waiting on soma of the officers 11if the KP' 

wsntE:d to wait on trem" _(R. 10). 


£•. For the defense. 

The accused testified on direct examination that he was on KP prior 
to 23 March 1945 at tho officers' mess of this particular Bombardment 
Group; that he was detailed on a roster which was for KP· duty and that 
he was told to and did wait on table (R. 13-114-). Upon cross-:xamination 
he 'described his previous won: as setting the tables with salt and pepper 
shakers, sugar and dishes, cleani~ up as each officer left. He also 
refilled pitchers and fr.lit bcr..,.ls lR. 15) and put butter, jam, fruit and . 
dessert on the table (R. 16-17). If an officer at a table (the service 
was cafeteria style) wanted a second helping, he held uo his pitcher or 
bowl and it -was the accused's duty to replenish it (R. 18). He did not 
have to wash dishes or help prepare food (R. 17). 
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The accused further stated that he refused to obey the order b6cause 

he did not want; to wait on tables lR. 19)' and that he did not· want to · 

110nc in the officers• mess. He admitted receiving the order from Major 

Free as charged, and admitted .rerusing to obey it, knonng ll~or Free · 

was his superior, and the executive orficer or his squadron (R. 19). 

Upon redirect examination (R. 20), recross-examination CR~ 20) ,and a 

!ull exsmination by the court (R. 21) he firllly repeated what ~ had 

previously said. · 


Private CostaJl\a, for the defense, corroborated the accused as to 

the type or wor)c in the ot'!icers • mess. . 


In rebut.tal., the proseootion presented the testimon7 or Lieutenant; 
Vincent J. Pellicone, mess orficer~' whose descriptidn of the work re­
quired· or KP•s at the mess dif!ered little from that of the accused, · , 
except to sq that the officers• mess had no table waiters as such (R.28)'. 
He denied that officers were directed to hold up their<plates for re!ills; 
but admitted that they did do so to some extent (R. 28-29). He testitied 
that he tried to get native help, but could not CR. 31). 

4. It often has been said that he who disobqs an order which he be­
lieves to be illegal does so ·at his peril. The conclusion has been 
affirmed, however, b;r most authorities that a command not lawful, may be 
disobeyed. An oiuer may be. disobeyed with impunity, 'iTTt is clearly · 
repugnant to sane sped.tic statute, to the law o:r usage of military- service, 
or to the general lmr of the land (Winthrop Mil. Law & Pree~, Reprint, · 
s•c• 888). · · · · · 

. . ' 

The chief question presented by thil ;record is whether c~sor, ­
KP duty in an ot'ficers' :mess at all tilles am under all circumstances 
violates the statute, which proTi.des that no of!icer shall use an enlisted 
man as a servant; 1n any case wbatsoeve,r (10 u.s.c. 608; R.s. 1232). For 
if that is the case, th~· every. order b7 a·superior officer to do IP duty 
in an o!ficers• mess is illegal·and need never be obeyed. Nor does the 
re!usal or failure to obey such an order constit'tilie a violation of the Ar­
ticles or War by an enlisted man. \ 

The Judge .ldvo~a-£e General or the· .Army has ganerall;r held that · · · 
R.s. 1232 prohibits requiring enlisted men to perfom service for officers 1 

messes as KP•s, waiters,, clerks or janitors Cs.PJG i945/3030--SPJG
194.S/3653). · , · . . , 

' ' , • • I 

. ' 

It has been held that waiting <11 tables in an orricers I mess is con­
,v'trar;y to the prorlsions of R.S. 1232, and the failure of an enlisted , · · . 

. ' 
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man to obey an order· of his superior officer to so wait on table at an 
officers, mess is illegal and cannot be made the basis of a conviction 
of willi'ul disobedience under Article of War 64 (Sec. 422(6) Dig. Ops. 
JAG 1912-40). It has also been held that an order by a superior officer 
to an enlisted man to •continue washing highball glasses• was illegal 
as violative of R.s. 1232, for the.reason that that order ,ms not given 
by the .officer as the accused's •superior officer• but rather in hiS 
capacity of the accused's employer ~CM: 249667-shields) and for disobed­
ience or that order the soldier was held not to be punishable. _ 

... \"" . 
· Secti.on 'Iv of Circular 214, War Department 1942, . provid~s as 

followsa 

"IV-Employment of civilians in orticers1 messes.-***. 

1. Civilians will be used to operate officers I messes or 
will be employed as attendants thereat except­

~· 'When enlisted personnel are proyided in Tables of Or­
ganization.

2• In the operation of school or.training center messes 
where the officer students are an a temporary duty status. 

2. Enlisted attendants may be employed in officers• messes 
at localities where the post, camp, or station collll18.Ilder has 
determined that it is impracticable to 911ploy qualified ci'"lilian 
personnel. 

3. When civilians are an.ployed they- will be. paid from 
fums collected from individual mess members.• ··.­

itaading the section in toto, it. appears to us 1hat the entire spirit 
of it deals not ldth the kind ·of work contemplated but rather ,rith the. 
o°Qjf3C!, ~ £! accomplishedthereby. ·It is to be noted that the· authoriza­
tion?or employment of enlisted men i~ not limited to services ·· · 
voluntarily tendered but is broad enough to include canpulsory service 
under the corxiitions stated. It is obvious that the intention o.t' the 

.War De~rtment was not to abrogate an act of Congress. The regulation 
must be held to be 1n furtherance and not in contravention of t,he object 
of the statute. K'P as such may be a personal service lfhen rendered to 
an officer or an officers• mess;· or it may be a service rendered to the 
AnJTi as the result of military necessity, under certain circumstances. 
The statute in question (RS 1232) is one which obviously places a re­
striction upon officers using enlisted men as sern.nts. It does not 

· rest~ct or a_ttempt to prevent an enlisted man froa rendering a personal 
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service to an officer if the enlisted man so chooses. Bearing this in 
mind, the purpose of the above-<!UOted Circular becanes apparent, since 
_a.s. 1232· was obviously not designed to prevent the use of enlisted men 
for military purposes. The sole purpose of the statu\e is to prevent 
the use of enlisted men as personal servants. If the work in question 
is to be pertormed in the capacity of a :i;n-ivate servant to an officer 
(again.st the enlisted mn's will) then, under 8.'l1J' circmnstances, it is 
exacted contrary to the statute. If, on the other hand, the service 
is rendered as a militar.r necessity and not in the capacity of a servant, 
it is not exacted unlawfully, merely because an o~cer or a group of 
officers benefit thereby. The test· to be applied in a case where the · 
question of disobedience of an illegal order is involved, is not -whether 
the work lilich the accused was ordered to do in an officers I mess was 
menial in nature, such as KP, clerical work or janitor work, but rather 
l'lhether these services were to be perfo:nned in the capacity of a private 
servant to accanplish a :i;n-ivate ·purpose, or 1n the capacity of a soldier, 
i.e., to accomplish a necessary militar.r purpose. Services of this · · 
type rendered by enlislied men to officers at their residences upon a 
military post. in the United States, or as a waiter at a volunta17 printe 
officers' mess at such a station may accomplish no military purpose, and 
may be for the mere convenience and personal benefit of the otticer or 
group of at'ficers as individuals, since no military object is accom-· 
plished. In such cases the services are rendered in the capa~ity of a 
private servant and hence their compulsion would be in violation of 
R,S. 1232. However, at remote islands in the Paci.fie it may be as much 
a:a essential military need that o!.t'icers be fed, as tha.t gasoline and 
oil be placed in·tanks and airplanes, or that enlisted men be fed at 
Government messes. In each of these instances the object to be· accom-. 
plished is not the personal. welfare of the individual soldier, .or of tlB 
driver of the tank, or of the pilot of the airplane, or of the officer 
eati~ at the mess. Hungry soldiers, gasless tanks and airplanes, and 
unfed at'ficers could not accomplish the military object.for which they 
were stationed in such remote places. An officer stationed at a remote 
island ,cannot reasonably be expected to cook his own food,· to wash his 
own dishes or to attend to•the disposal of his own garbage any more than 
a first sergeant or a corporal would be expected to do these things; , 
not in order to gratify the vanity of the officer,' but because it might 
interfere with the far more important functions inherent in his office 
and mission. 

I, 

5. Section IV of Circular 21k, supra, was issued by the war De­

partment as a regulation to govern the circumstances under 'Which soldiers 

may be used at officers• messes., etc., -.and the circumstances under which, 


; 

http:again.st


(70) 


when so used, ·they would be considered.not as servants within the l!lean­
ing of the statute but rather as persons perf'onning a military- duty. 

•· 	 The question theref'ore arises whether, 
' 

in this case, the order 
issued by Major Free to per!orm KP duty at the articers' mess was issued 
in the major•s capacity as an employer c,r in bls capacity as the superior 
ot'f'!cer or the accus,ed•.He had no authority to issue such an ·order as a 
militaIY superior,~ unless the station comma,lder bad made a detennina­
tion under Section IV of Circular 214 of the mil1ta?7 necessit7 for the 
utilization of enlisted men for KP duty at the. officers' mess.- Of course 
the burden rested upon the accused in thia cas~ of showing the in• 
valldit7 of the crder. which he defied. He met that burden b7 calling the 
'attention of the court; to R~S. 1232, because. such an order is pr1ma ~ 
illegal in the light of such statute. 

Enlisted men ma:r be compelled to work in officers~ messes,. o~ 
un&tr the_ exceptional circtiutances outlined in Circular 214, supra, The 
general rule is· that d.vilians will be employed therein, unless one of the 
three exceptions made b,- the Circular is applicable. The prosecution 
in this case had the bux:den of' establishing either that the table of' or­
ganization authorized enlisted ,men f'or positions in the officers t mese, or 
that the station commander had made a determination that it was im- · • 
practicable to employ qualified civilian personnel in the mess, since the 
third exce¢ion me~ioned in the circular is clear].J" inapplicable. 
U:u.ess one o.t' these exceptions was established b7 the evidence in the 
record, the prosecution•s case must fall. The burde11 of proving the ex­
ception rested upon t'he prosecution, since the presumption is: that the 
general rule and not one o£ the exceptions was applicable •. 

-Ordimri,ly the proper way to prove a determination b7 the station com­
.mander that it was "impracticable to employ- civilian personneln in ac­
cordance with the circulir above quoted, would be either· to put the 
station commander ori the stand to testif7 that he made such determination, 
or to produce tm original order publishing the action if there was such; 
or perhaps producing an official copy thereof. • While the prcsecution 
did not proceed in the :manner outlined, nevert.heles s we find fran the · 
circumstances in evidence, that the coo.rt was justified in concluding 
that the prosecution had met the burden of proving that a determination 
had been made by' the sta.tion commander. In a case such as this, the \ 
question of the weight of evidence is for the trial COllrt and not for the 
Board of Review. 

6. The record discloses that the SpecificatioilB are multiplicito~, 
in that the accused is charged with violating two orders. Actually, the& 
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was but one order, which ua later repeated. However, the punishment 
impoaed does not exceed that, which might be awarded !or one offense. 
The accused therefore was net,. prejudiced. 

7. The accused is 20-S/l.2s y-ears ct age and was inducted into 
the service on 6 April 1943• He has had no prior service. 

8. For the reasons above set forth, the Board cf Reviff is ot 
the opinion that the :reccrd ot trial is legall1' au..f!icient to support; 
the sente~e. · 
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WAR DEPARTMENT 

Army Service Forces 


In the Office or The Judge Advocate General 

Washington, D. c. 


PJGH-CM 280124 
19 JUN 1945 

I . 

UNITED .STATES SEVENTH SERVICE..COMMAND_ 

ARMY SERVICE FORCES 


v. 
 l 
) Trial by G.C.M., convened at 

Second L;ieutenant JAMES W. ) Jefferson Barracks, Missouri, 
PAYNE (0•1546824), Medical ) 24 April 1945. Dismissal, 
Administrative Corps. ) total forfeitures and confine­

) ment for ten (10) years. 

OPINION of the BOA.RD OF REVIEii 
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates 

~, 

l. The Board of Review bas examined the record of trial in the 
case or the officer named abov~ and submits this,· its opinion, to The 
Judge Advocate General. · · 

2. The accused was tried upon the following Charges and Specifi ­
cations: 

CHARGE I: Violation or the 58th·Article or War 
' Specification: In that Second Lieutenant James W. Payne, MAC,,---~ 

655th Ambulance Company, Camp Swift, Texas, did, at Camp 
Swift, Tens, on or about 16 July 1944, desert the service 
of the 'United States and did remain absent in desertion 
until he was apprehended at St. Louis,.Missouri, on or 
about 12 March 1945. 

CHARGE II: Violation of the 94th Article of War 

Specification 1: In tbE.t Second Lieutenant James W. Payne, * * *, 
did, at Kansas City, Missouri, on or about JO December 1944, 
make a claim against the United States by presenting to Lieu­
tenant Colonel Fred G. Tiffany, Finance Officer at Kansas 
City, Missouri, an officer of the United States, duly au­
·thorized to allow and pay such claim, to wit: War Depart­
ment Pay and Allowance Account, Voucher No. 64394, for the 
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sum of Two Hundred and Fifty Dollars ($250.00), ·as 
partial payment for pay and allowances for December 
1944, which claim was false and fraudulent in that 
Second Lieutenant James Vi. Payne was not lawfully 
entitled to receive or claim any pay or allowances 
on said date from the United States, and which claim 
was then known by the said Second Lieutenant James W. 
Payne to be·false and fraudulent. 

Specification 2: In that Second Lieutenant James W. Payne;***, 
for the purpose of obtaining the allowance and payment of a 
claim against the United States, to -wit: War Depa,:-tment 
Pay and Allowance Account, Voucher No. 64394, for the sum 
of Two Hundred and Fifty Dollars ($250.00), as partial pay- · 
ment for pay and allowances for December 1944, did, at Kansas 
City, Missouri, on or about 30 December 1944, present to 
Lieutenant Colonel Fred G. Tiffany, Finance Officer at 
Kansas City, Missouri, an officer of the United States, 
duly authorized to allow and pay such claim, certain Special 
Orders in the following words and figures, to wit: 

HEADQUARTERS 
· 49th Medical Battalion 

Camp Swift, Texas 
•

SPECIAL ORDERS: , 12 December 1944 

NO. • • • .211: 

4. Pursuant to auth contained in Par 6 a (1), · 
AR 6o5-ll5, dtd 15 July 1942, leave of absence for·fifteen 
(15) days is granted 2d Lt JiliES W. PAYNE-, MAC, 01546824, 
655 Ab Co., this Sta eff o/a 15 December 1944. 

By order of Major Wn.tIS: 

AUBREY F. CROO 
'iIOJG, USA, ,t 

OFFICIAL: Asst Adjutant 

AUBREY F. CRGV 

WOJG, USA, 

Asst Adjutant 


A TRUE EXTRACT COPY: 

/s/ James W. Payne 


JAMES W. PAYNE
·' 
. 2nd Lt., MAC 

which said Special Orders were, as he,'the said Second Lieu­
tenant James W. Payne then well knew, falsely made and forged. 

2 
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Specification .3: In that Second Lieutenant James W~ Payne,***, 
did, at St. Louis, Missouri, on or about 10 January 1945, 
make a claim against the United States by presenting to 
Colonel W. Gritz, Finance Officer at St. Louis, Missouri, 
an officer of the United States, duly authorized ~o allow 
and pay such claim, to wit: War Department Pay and Allow­
ance Account, Voucher No. 101584, for the sum of One 
Hundred Dollars {$100.00), as partial payment for pay and 
allowances from 1 January 1945 to_lO January 1945, which 
claim was false and fraudulent in that Second Lieutenant 
James W. Payne was not lawfully entitled to receive or 
claim any pay or allowances on said date from the United 
States, and which claim was then known by said Sec'ond Lieu­
tenant James W. Payne to be false and fraudulent. 

Specification 4: In that Second Lieutenant James W. Payne,***, 
for the purpose of obtaining the allowance and payment of 
a claim against the United States, to wit: War Department 
Pay and Allowance Account, Voucher No. 101584, for the sum 
of One Hundred Dollars ($100.00), as partial_payment for 
pay and allowances from l January 1945 to 10 January 1945, 
did, at St. Louis, Missouri, on or.about 10 January 1945, 
present to Colonel W. Gritz, Finance Officer at St. Louis, 
Missouri, an officer of the United States, duly authorized 
to allow and pay such claim, a certificate, to wit: "SL FO PT ­
.35 FINANCE OFFICE, U. S. ARMY, St. Louis, Mo. ~!.I A--­
OFFICERS' PAY," which said certificate, as he, the said 
Second Lieutenant James W. Payne, then knew contained a 
statement that he, the said Second Lieutenant James W. 
Payne departed on 5 january 1945 from his prior station 
at Camp Swift, Texas, and that on 10 January 1945, he was 
on leave, which statement was false and fraudulent, and was then 
known by the said Second Lieutenant James W. _Payne to be 
false and fraudulent. · 

Specification 5: In that Second Lieutenant James W. Payne, * * *, 
did, at Jefferson Barracks, Missouri, on or about 18 January
1945, make a claim against the United States by presenting to 
Captain S. Schalman, Agent Finance Officer for Colonel W. 
Gritz, Fina~ce Officer, St. Louis, Missour~, an officer of 
the United States, duly authorized to allow and pay such 
claim, to wits. 'War Department Pay and Allowance Account, 
Voucher No. 110615-1.3", for the sum of One Hundred and Sixty. 
Dollars ($160.,00), as partial payment for pa1 and allowances 
for January 1945, which claim was fals·e and fraudulent in 
that Second Lieutenant James W. Payne wes not lawfully entitled 
to receive or claim an, pay or allowances. on said date from 
the United States, and which claim was then known b1 said 
Second Lieutenant James W. Payne· to be false and fraudulent.· 
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Specification 6: In that Second Lieutenant James W. Payne, * * *, · 

· for the purpose of obtaining the allowance and payment of a 


claim against the United States, to wit: War Department 

,Pay and Allowance Account, Voucher No. 110615-13, for the 
sum of One Hundred and Sixty Dollars ($160.00), as partial 
payment for pay and allowances for January 1945, did, at 
Jefferson Barracks, Missouri, on or about 18 January 1945, 
present to Captain S. Schalman, Agent Finance Officer for · 
Colonel W. Gritz, Finance Officer, St. Louis, Missouri, an 
officer of the United States, duly authorized to allow and 
pay such claim, certain Special Orders in the following words 
and figures, to wit: 

HEADQUARTERS 
49th Med.ical Battalion 

Camp Swift, Te_xas · 

SPECIAL ORDERS: 4 January 1945 

NO•.•••••4: 

4. Pursuant to auth contained in Par 6 a (1), 
AR 605-115, dtd 15 July 1942, leave of absence for fifteen 
(15) days is granted 2nd Lt JAMES W. PAYNE, MAC, 01546824, 

. 655th Medical Ambulance Co., this sta eff o/a 5 January l.945. 

By order of Major WILLIS: 

AUBREY F. CRON 
WOJG, USA~ 

OFFICIAL: Asst Adjutant 

AUBREY F. CRCW 
WOJG, USA, 
Asst Adjutant 

1· 

A TRUE EXTRACT COPY: 
' . 

/s/ James W. Payne 
JAMES W. PAYNE 
2nd Lt., MAC 

which said Special Orders were, as he, the said Second Lieu­
tenant James W. Payne then well knew, falsely made and forged. 

Specification 7s In that Se_cond Lieutenant James w. Fayne, * * *, 
did, at Fort Leonard Wood, Missouri, on or about 26 January 
1945, make a claim against the United States by presenting 
to Captain o. N. Reese, Finance Officer at Fort Leonard Wood, 
Missouri, an officer of the United States, duly authorized to 
allow anct pay such claim, to wit: War Department Pay and 
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.. 


Allowance Account, Voucher No.· 
.. 

9976, for the sum ot Two 
Hundred and Fifty Dollars ($250.00), as partial payment 

. tor pay and allowances tor January 1945, which claim was 
.false and fraudulent 1n that Second Lieutenant James W•. _ · 
Payne was not l.a.w.fully entitled to receive or claim UJ7. 

· pay or allowances on said date from the United States,.· 
-~ and which. claim was ~en known by said Second Lieutenant 

· James ~· _Payne to be false and fraudulent.· 

· Specitication 81 In that Second Lieutenant James w. Payne, * * *, 
. did, at Fort Benjamin Harrison, Indiana, on or about 31 . 

. _January 1945, make a claim against -the United States by 
presenting to Captain R. Perkins, A.gent Finance 0.f.ficer 
for Major B. B. Callaway, Finance Officer at Indianapolis; 
Indiana, an otticer of the United States, duly authorized 
to allow and pay such claim, to wit& War Department Pay 

. and Allowance Account, Voucher No. 35491, tor the sum ot 
Two Hundred and Ninety Five Dollars and Three Cents ($295.03) 
for pay and allowances from 1 Jat1.uar,y- 1945 to 31 January 

· 1945, which claim was false and fraudulent in that Second 
Lieutenant James W•. Payne was not lawfully entitled to re­
ceive or claim~ pay or allowances on said date from the 
United States, and which claim was then known by said 

·second Lieutenant James w. Payne to be false and i're.udulent • 

. Specitication 91 ,In that Second Lieutenant James W. Payne~ * * *, 
for the purpose ot obtaining the allowance and payment of a 
claim against the United States,. to wits War Department Pay 
and Allowance Account, Voucher No. 35491, for the sum ot. Two . 
Hundred Ninety Five Dollars and Three Cents ($295.03), pay­
ment for pay and allowance• from 1 .January 1945 to 31 January 
1945, did, at Fort Benjamin Harrison, Indiana, on or. about 

· Jl· January 1945, present to Captain. R. Perkins, .Agent Finance , 
Otticer for Major B. B. Callaway, Finance Officer, at 

. Indianapolis, Indiana, an officer ot the United States, 
duly authorized to allow and pecy- such claim, ·certain· Special. 
Orders in the tollowing words .and figures,. to wits 

HEADQUARTERS .... 
49th Jiwvlical Battalion 
. Camp Swift, Texas 

SPECIAL ORDERS1 17 January 1945 
• 

BO••.•• •: 181 ·:•. 

.· .· · . · . .. 3., Parsuant :to auth q_ontained ~.Par 6 a (1) ~ 
AR 605•ll5,· dtd 15 Ju,4r 1942, aei amended, leaTe ·ot absence" . '· . . .~. . ' .,, . . . ... \ 

. ' 
;---.. 
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. 	 . 

tar titteen (15) days is granted 2d Lt. JAMES. W. PAYNE, 
MAC, 01546824, 655th Ambulance Co., this station err o/a 
20 January 1945. · 

_By order or Major WILL;t:31 

, AUBREY F. CRCW 
WOJG; USA, 

OFFICIAL: 	 Asst Adjutant ­

AUBREY F. CRCW 

WOJG~ USA, 

Asst Adjutant 


A TRUE EXTRACT COf!s 

/ s/ James W. Payne 
JAMES W. PAINE 
2d Lt., MAC, 

which· s~id ·Special Orders were, as he, the said -Second 
Lieutenant James W. Payne· then well knew, falsely- made 
and forged. - · 

Spec.itication 101 In that Second Lieutenant James w. Payne, * * *, 
did, at Indi&Mpolis, Indiana, on or about 2 February 1945, 
make a claim against the United States by presenting to 
Major B. B. Callaway, finance Officer at Indianapolis, 
Indiana,an officer or the United States, duly authorized 
to allow and pay such claiur, to wits . War De~tment. Pay 
and Allowance Account, Voucher No. 33191, for the sum or 
Two Hundred and Ninety Five Dollars and Three Cents, as 
payment tar pay and allowances .from l January 1945 to · 
31 January 1945,- which claim was false and fraudulent in 
tbat Second Lieutenant James W. Payne was not lawfully 
entitled to receive or claim any pay or allowances on ­
said date from the United States, and which claim was then 

\ 	 known by said Second Lieutenant James w. Payne to be false_ 
and fraudulent. 

Specification 111 In that Second Lieutenant James W. Payne, * * *, 
i'or the purpose of obtaining the allowance and payment or a 
claim against the United States, to wit: War Department ~ay 
and Allowance Account, Voucher No. 33191, for- the sum ot 
Two Hundred Ninety Five Dollars anq Three Cents ($295.03), 
as payment for pay and allowances f'rom l January 1945 to 
~l January 1945, did, at. Indianapolis, Indiana, on _.or abou:t _ 

i . 
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2 February 1945, present to Major B. B. Callaway, 
Finance Officer at Indianapolis, Indiana, an officer of 
the United States, duly authorized to allow and pay such 
claim, certain Special Orders in the following words and ., 
figures, to wit: 

HEADQUARTERS 

49th· t~dical Battalion 


Camp Swift, Texas 


SPECIAL ORDERS:. 	 17 January 1945 

NO •	 •••• 18: 

3. Pursuant to auth contained.in Par 6a (l)
AR 605-ll5, dtd 15 July 1942, as amended, leave of absence 
for. fifteen (15} days is granted 2d Lt.· JAMES W. PAYNE,· 
WAC, 01546824, 655th Ambulance Co., this station err o/a 
20.January 1945. 

BY order of N".iajor WILLIS: 

AUBREY F. CRCl'i 
WOJG, USA, 

I OFFICIAL: 	 Asst Adjutant 

AUBREY F. CRCW 

fTOJG, USA, 


·. Asst Adjutant 


,A TRUE EXTRACT COPY: 

/s/ 	James W. Payne 

JAMES W. PAYNE 

2d Lt., MAC, 


which said Special Orders were, as he, the said Se_cond Lieu­
tenant James w. Payne then well knew,_falsely made and ,forged. 

He pleaded not guilty to Chare9 I and its Specification, but by excep- ' 
tions and substitutions guilty to absence without leave for the period 

, •· 	 alleged in violation or AI"ticle or War 61, and guilty to Charge II and 
its Specifications. He was found guilty or all Charges and Specifica­
tions. There was introduced at the trial evidence or one previous con­
viction by general court-martial for AWOL from 8 November 194.3 to 
ll November· 194.3 in violation or Article or War 61 for which accused 
was sentenced to dismissal and total forfeitures. This sentence was on 
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12 February 1944 suspended during the pleasure of the President. For 
the offenses here involved accused was sentenced to dismissal, total 
forfeitures and confinement during his natural life. The reviewing au­
thority approved the sentence, remitted all of the confinement in excess 
of ten years and forwarded the record of trial for action under Article 

·· of War 48. 

3. a. Charge I and Specification:. 

Accused absented himself without leave from his organization 
and station at Camp Swift, Texas, on 16 July 1944 and remained absent, 
until apprehended by civil police in the lobby of the Lennox Hotel,­
St. Louis, Missouri, on 12 March 1945, and returned to military control, 
on the same date. At the time of his apprehension accused was dressed 
in the uniform of an officer of the United States Army and was sober 
{R. 13-14; Pros. Exs. ·1, 2) •. 

b. Charge II, Specifications 2, 4, 6, 9 and 11: 

These five Specifications allege respectively that on 30 
December 1944, 10 January 1945, 18 January 1945, 31 January 1945 and 
2 February 1945, accused presented to various finance officers of the 
Army false orders, in order to obtain payment of purpor~d _claims, 
stating accused had been granted leave of absence. The prosecution 
introduced evidence demonstrating that (a) on 30 December 1944, at 
Kansas City, Missouri, accused presented to Lieutenant Colonel fyed 
G. Tiffany, a Finance Officer of the United States Army, a purported 
extract copy of paragraph 4, Special Orders No. 4, Headquarters 49th 
Medical Battalion, Camp Swift, Texas, dated 12 December 1944, which 
stated that accused had been granted 15 days leave effective on or· 
about 15 December 1944. At the same time accused presented a pay and 
allowance account to Lieutenant Colonel Tiffany, using the purported 
Special Orders to justify his presence in Kansas City. Believing these 
Special Orders to be authentio and relying·thereon, Lieutenant Colonel 
Tiffany paid accused the sum of $250 on the pay and allowance account. 
This extract copy of Special Orders had not in fact been issued by the 
authority appearing thereon, or by any other proper authority, but had 
been falsely and fraudulently prepared by accused who was absent with­
out leave at the time he exhibited and presented them (R. 14; Pros•. 
Exs. 3, 3c), (b) on 10 January 1945, at St. Louis, Missouri, accused 
presented to Colonel W. Gritz, Finance Officer or the United States 
Army, St. Louis, Missouri, a signed certificate containing a statement 
that accused departed on 5 January 194"5 from his prior station at Camp 
Swift, Texas, and that on 10 January 1945 he was on leave. At the same 
time accused presented a pe.y and allowance account·to Colonel W.- Gritz, 
using the signed certificate to justify his presence in St. Louis, -and. 
to support his partial pay and allowance claim •. Beliving the statements 
contained in this certificate to·be true and relying thereon, Colonel 
Gritz pe.id accused the sum of $100 on the·pay and allowance account so , 
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presented. This signed certificate, containing the statement that ac­
cused was on leave from his station at Camp Swift, Texas, from which 
he departed 5 January 1945, was as he well knew, false and fraudulent, 
in that accused was, at the time he presented the certificate and the 
claim, absent without leave and not entitled to any pay and allowances 
for the period covered by the pay voucher (R. 15; Pros. Ex.a. 4, 4a), 
(c) on 18 January 1945, at Jefferson Barracks, Missouri, accused pre­
sented to Captains. Schalman, Agent Finance Officer for Colonel W. Gritz, 
Finance Otficer· of the United States Army, St. Louis, Missouri, a purported 
extract copy of paragraph 4, Special Orders No. 4, Headquarters 49th 
Medical Battalion, Camp Swift, Texas, dated 4 ·January 1945, which stated 
that accused had been granted 15 days leave ertective on or about 5 January 
1945. At the same time accused presented a pay and allowance account to 
Captain Schalman, Agent Finance Ofticer for Colonel W. Gritz~ using the 
purported Special Orders to justify his presence in St. Louis. Believing 
these Special Orders to be authentic and relying thereon, Captain Sohalman, 
Agent Finance Officer for Colonel Gritz, paid accused the swn of $160 on 
the pay and allowance account. This extract copy of Special Orders had 
not in fact been'issued by the authority appearing thereon, or by any· 
other proper authority, but ,had been falsely and fraudulently prepared by 
accused who was absent without leave at the time he· exhibited and presented 
them {R. 15; Pros. Exs. 5, 5c), (d) on 31 January 1945, at Fort Benjamin 
Harrison, Indiana, accused presented to Capta~ R. Perkins, Agent Finance 
Officer for .Major B. B •. Callaway, Finance Officer ot the United States 
Army-, Indianapolis, Indiana, a purported extract copy or paragraph 3, 
Special Orders No. 18, Headquarters 49th Medical Battalion, Camp Swift, 
Texas, dated 17 January 1945, which stated ·that aocu~ed had been granted 

· 15 days 	leave effective on or about 20 January 1945. At the same time 
accused presented a pay and allowance account to Captain .Perk.ins, ~gent 
Finance Officer for Major Callaway using the purported Special,Orders to 
justify his presence in Indianapolis. · Believing these Special 'Orders to 
be authentic and relying thereon, Captain Perkins paid accused the sum of . 
$295.03 on the pay and allowance account. This extract copt of Special 
Orders had not in fact been issued by the authority appearing thereon, 
or by any other proper, authority, but had bee11 falsely an4:: ~audulently 
prepared by accused who was absent without leave at the time he exhibited 
and presented them (R. 16; Pros. Exs. 7, 7c), (e) on 2 February 1945, 
at Indianapolis, Indiana, accused presented_ to Major B. B. Callaway, 
Finance Officer of the United States Arl!zy', Indianapolis, Indiana, a pur­
ported extract copy or paragraph 3, Special Orders No. ·1s, Headquarters 
49th Medical Battalion, Camp Swift, Texas, dated 17 January 1945, which 
stated that accused had been granted 15 days leave effective on or about 
20 January 1945. At the same time accused presented a pay and allowance 
account to Major Callaway, µsing the purported Sp~cial Orders to justify 
his presence in Indianapolis. Believing these Special Orders to be au­
thentic and relying thereon.Major Callaway paid accused the sum of $295.03 
on the pay and allowance account.· This extract copy of Special Orders had 
not in fact been iss_ued by. the authority appearing thereon, or by any 
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other proper authority, but had been falsely and fraudulently pre­
pared by accused who was absent without leave at the time he exhibited 
and presented them (R. 16; Pros. Exs. 8, 8b). 

c. Charge II, Specifications 11 31 51 71 8 and lOs 

These six Specifications charge accused with making a like 
number or false claims against the United States by presenting them to 
various finance officers of the United States Army who ware duly au­
thorized to allow and pay such claims, accused well knowing that each 
and all such claims were false and fraudulent. The prosecution introduced 
evidence proving that false claims for pay a~d allowances and for partial 
pay and allowances in the following amou,nts were made and presented by 
accused, while in a status of AWOL, to the following Finance Officers ot 
the United States Army on the following dates and were paid by such 
Finance· Officers with the resultant total overpayments being made to ac­
cused, vizs 

Amount 
o.t 
False - Finance C!'~foer to Date Total 

~ h, No, Claim Whom Presented Presented Overpayment 

1· 3,3a,3b $25d Lt Col Fred G Tiffaey 30 Dec 44 $250 
Kansas Cit1, Mo °' 

4,/48. $100 Col W Gritz 
St Louis, Mo 

.10 Jan 45 $100 

5 5,5a, 
5b 

$160 Capt S Schalman 
Agent Finance Officer 

18 Jan 45 $160 

for Col W Gritz 
St Louis, Mo 

7 6,6a $250 Capt ON Reese 
Ft Leonard Wood, Mo 

26 Jan·45 $250 

8 7,7a, 
7b,7d 

$295.03 Capt R Perkins· 
Agent Finance Officer 
for Maj B B Callaway 

31 Jan 45 $295.0.3 

Indianapolis, Ind 

10 8,Sa, 
8c,8d 

$295.03 , Maj B B Callaway 
Indianapolis, .Ind 

2 Feb 45 $295.0J· 

~otal Overpayment $1350.06 

During accused's unauthorized absence from 16 July 1944 to 12 March 1945, 
no par or allowances accrued to him from the United States (par• .3!, 
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AR 35-1420, 15 Dec -1939; par. 9~ (1) ,· AR 605-300, 14 Sept 1944). Never­

theless, during this period of unauthorized absence accused made and 

presented all of the above claims for pay and allowances, -each and all 

of which wer~- paid (R. 13-32; Pros. Exs. 3, 3a1 3b; 4, 4a; 5, 5a~ 5b; 

6, 6a, 7, 7a, 7b, 7d;_ 8, Sa, Sc, Sd; 9, 10, ll). . 


4. After having his rights f'u.lly explained, accused elected to 
testify under oath in his own behalf. He testified that he and his wife 
were having domestic difficulties and he was granted fifteen days leave 
of absence in July 1944 for the purpose of proceeding to Walla Walla, 
Washington, where his wife-and two children were residing. One of the 
children was his own and the other was his wife's by a former marriage. 
His wife wanted a divorce in order to marry another man, who was unwilling 
to marry her with ChiiJ the second child. Accordingly, his wife proposed 
to 11 let the cliild out for adoption by any person that would have it. 11 He 
was unable to come to any understanding with his wife during his fifteen - . 
days leave, so he departed in sufficient time to arrive at Camp Swift, 
Texas, before it expired. He got as far a~ Denver, Colorado, and had a 
layover there of about four hours where.11I started drinking and sort of 
went hay-wire, I guess, and missed several trains." He then sobered up 
and sent a ,lire to his commanding officer advising him that he had been 

- delayed, but was proceeding to his station for 1duty. Upon arrival at · 
Amarillo, Texas, he was 11 in such a frame of mind that µothing_mattered 
much to me, so I don't know what made me do it. I started drinking there 
and I was already four or. five days lat'e, so I just said 'what's the use. 1 . 

So I kept on drinking then, and I guess just went from bad to worse~ That I s . 
about all I have to say" (R• .38-40). "Well, at all times during my absence,\ 
I kept thinking r·;iell, tomorrow I will go to turn myseif in', and during ' 
this ·time of drinking I kept saying that I would turn myself in to the 
nearest station when I sobered up. But I kept putting it off, because in 

. my mind, I was gone so long that I just could hardly bring myself to going 
into some strange post and a camp not my own and going up to a strange 
officer and telling him that I was absent without leave and wanted to give 
myself up. And I kept trying to make.myself do it, and I intended to do 

··it all along, but just didn't do it." He was in uniform and used his own 
name at·-an times during his absence (R. 40-41). · · · · 

On cross-examination and examination by the court accused 

testified that at the time he started to return to his station, his 

child was in the custody of his wife, who intended to have the child 

adopted (R. 43). After hi~ apprehension, the accused learned that his 

mother had acquired custody of the child about the middle of December, 

and he stated that his mother is a JlrOper custodian for the child (R. 41­
42). While absent in desertion, the' accused had no contact with his 

wife or mother, and he made no inquiries about the child {R. 42}. He 

was.drunk most of the time during his absence, particularly at night, 

since he slept more or less all day (R. 43, 46-48). However, he w~s 

"more or less on an even keel" and "never did get staggering ci.runk at 
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any time" (R. 48). Prior to his unauthorized absence, the accused was 

not a heavy drinker (R. 45). In spite of his drinking, he remained in 

uniform and maintained a neat appearance at all times (R. 43). The ac­

cused received a partial payment for the first fifteen days of July when 

he went on leave, he did some gambling during his absence, and his living 

expenses during several months in Amarillo were low because he made ac­

quaintances there and was able to do his drinking at social af'fairs 

(R. 48-49). He intended to return to his proper station sometime but, 

although he did not fear the consequences of his unauthorized absen.:e, · 

his conscience bothered him and he did.not have the courage to turn him- . 


. self in (R. 44). At the time he went on leave, his unit had just started 
a training period which was to be finished in N0vembe:r, and it was rumored 
that the organization was going overseas after comple.ting its training 
(R. 44-45). The accused did not communicate with any person at his home 
station during the period of his unauthorized absence. He received his 
commission upon graduation from Officer Candidate School at Camp Barkeley, 
Texas,_ with Class 15 on 12 May 1943 (R. 45). · . . · · 

On redirect examination the accused testified that at the · ­

-time he went on leave he was ambulance officer and platoon leader with 

a separate ambulance company, which in combat would be attached to a~ 

Army corps. He requested leave in order to straighten up family dif­

ficulties at.home, and he left intending to return to his proper station. 

At that time his organizati~n had not been alerted for overseas movement. 

The organization had just started a training period, to be completed in 

November, at which time the accused understood that the organization would 

go overseas (R. 46). . · 


5. The record evidence fully sustains all findings of guilty and 

demonstrates conclusively that accused's pleas of guilty were not im­

pro1idently" entered. 


a. With respect to Charge I an~ its Specification it is clear 
that accused absented himself without leave from his organization and · 
station at Camp Swift, Texas,. on 16 July 1944 and remained absent until 
apprehended by civil police at St. Louis, Missouri, on 12 March 1945. 
From the long period of his absence, the distance traveled by accused 
and the manner by which his absence was terminated, the court was war­
ranted 1n drawing the inference that he intended to remain away permanently. 

b., During this period or absence and between .30 December 1944
and 2 February 1945, accused presen~d false leave orders on four separate 
occasions arid on one occasion presented a false certificate (in conformity 

1 

with Section IX, Cir• .3.37, date~ 28 Dec. 1943) in o.rder to enable him to 
· obtain payment of six false pay and allowance claims against the United 
States {Ch. II, Specs. 2, 4, 6, 9, 11). Although no pay or allowances 
accrued to him while he was abs~nt without leave (par• .3A, AR .35-1420, 

., 
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15 Dec.·1939; par. 9~ (l), AR 6o5-300, 14 Sept. 1944) nevertheless 
during this period 0£ absence and bebeen 30 December 1944 and 
2 February 1945, accused presented six false pay and allowance accounts 
to various finance officers of the United States 'Army and thereby fraudu­
lently obtained from the United States a total of $1350.06 on these six 
vouchers to which he was not entitled. There is nothing in the record 
or allied papers to indicate that restitution has been ,made of any part 
of the money fraudulently obtained by accused. 

6. Accused is 26 years of age, is married and has one child. 
He att~odec high school 3½ years and in civil life worked as a meat 
and ciajl:j· inspector at a salary of $80 per month. He enlisted in the 
Arm~ 21 January 1938, serving continuously in an enlisted capacity 
until 12 ~y 1943, _when he was commissioned a second lieutenant, Army· 

. of the TJn~.ted States, and ordered to active duty. 	 · 

7. foe court was legally constituted and had jurisdiction of the 
accused and. ~he offenses. No errors injuriously affectin~ the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 

.the 	findings of guilty and the sentence, as approved by the reviewing au­
thority, and to warrant confirmation of the sentence. Dismissal is au­
thorized upon conviction of a violation of Article of Tlar 58 or Article 
of War 94. 

',' 
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.SPJGH-CI.i 280124 let Ind 

Hq ASF, JAGO, Washington 25, D. C. JUL 5 1945 

'TO: The Secretary of War 

1. Pursuant to Bxecutive Order No. 9556, "dated i,:ay 26, 1945, 
there are transmitted herewith for ;y-our action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu­
tenant James W. Payne (0-1546824), Medical Administrative Corps. 

2. Upon trial by general court-martial this officer pleaded not 
guilty to desertion in violation of Article of. Har 58 (Charge· I, Speci- , 
fication)-but guilty to absence without leave for auout eight ~onths, 
in violation of Article of Ylar 61; guilty to presenti11g false leave 
orders on four different occasions and a false certificate on anothe>, 
in order to obtain payrnent on six false pay and allowance claims against 
the United States· (Charge II, Specs. 2, 4, 6, 9, 11) and guilty to pre­
senting six false pay and allowance claims to various Finance Officers 
of the United States Army, between JO December 1944 and 2 February 1945, 
whereby he· fraudul~ntly obtained from the United States a total of, 
$1350.06, to which he was not entitled (Charge II, Specs. 1, J, 5, 7, 8, 
10). He was found guilty of all Charges and Specifications. There was 
introduced at the trial evidence of one previous conviction ~y general 
court-martial for absence without leave from 8 November 1943 to 11 November 
1943 in violation of Article of War 61 for which accu~ed was sentenced to 
dismissal and total forfeitures. On 12 February 1944 this sentence was 
suspended during the pleasure of the President. For, the offenses here 
involved accused was sentenced to dismissal, total forfeitures and con­
finement during his natural life. The reviewing authority approved the 
sentence, remitted all of the confinement in excess of ten years and 
forwarded the record of trial for action under Article of War 48. 

J. A summary of the evidence· may be found in the accompanying 
opinion.of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of·guilty 
and the sentence, as approved by the reviewing auth·)rity, and to warrant 
confirmation of the sentence. I concur in that opinion. Accused ab­
sented himself-without leave from his organization and station at Camp• 
Swift, Texas, on 16 July 1944 and remained absent until apprehended by 
civil authorities in St. Louis, Missouri, on 12 March 1945. During this 
period of unauthorized absence and between JO December 1944 and 2 February
1945. accused presented false leave orders on four different occasions and 
a fals~ certificate on another in order to obtatn payment of six false 
pay'and allowance cla~ against the United States. Simultaneous with 
the presenting of these false leave orders and the false certificate he 
presented six·false pay and allowance accounts to various Finance Officers 
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of the United States Army ,·:hereby he fraudulently obtained from the 

United States the sum of ~1350.06 to which he was not entitled. 

There'is nothing in the recordoor allieq papers to indicate that 

restitution has been made of any part of the money fraudulently ob­
tained by accused. · 


I recommGnd that the sentence as approved by the reviewing au­

thority be confirmed and carried into execution and that the u. s. 

Penitentiary, Leavenworth, Kansas, be designated as the place of · 

confinement. Section 80, T_itle 18, U.S. Code, 1940 Edition., authorizes 

penitentiary confinement for presenting false claims against the U~ited 

States. • · 


4. Inclosed is- a form of action designed· to carry into effect 

the foregoing recommendation, should such recomr.1endation meet with your 

approval. ·· 


~ '~ ......_,.q____ ..~o,....,...,_....,. . . 
2 Incls MYRON C. CRAI.am 

. 

1. Record.of trial !Jajor. General 
2. Form of action The Judge Advocate General 

(Senteo:e as approved b7 reviewitg authority .confirmed. ,OCMO JS6, 21 July 1945). 
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WAR DEPARTMENT (89) 
Army Service Forces 

In the Office of The_ Judge Advooa.te General 
Washington, D. c. 

SPJGK - CM 280144 l B MAY 1945 

UNITED STATES ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING COMMA.ND 
) 
) Trial by G.C.M., convened at 

First Lieutenant BENJAMIN ) Fort Worth Anny Air Field'~ Fort 
F. BAER (0-806604), Air 
Corps. 

) 
) 

Worth, Texas, 30 April 1945. 
Dismissal and total forfeiturea. 

OPINION of ·the BOARD OF R.E.'VThW 

LYON, HEPBURN aDd IDYSE, Judge _Advocates. 


1. \The record of trial in the case of the officer na.med above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advooate General. · 

2. The accused·wa.s tried upon the following Charge and Specitioa.tiona 

CHARGEa Violation of the 61st Article of ~ar. 

Specifioa.tiona In that First Lieutenant Benjamin F. Ba.er, Squadron 
B, 2519th Army Air Forces Base Unit, did, without proper leave, 
absent himself -from his comm.and at Fort Wo.rth Army Air Field, 
Fort Worth, Texas, :fran about 6 April 1945 to about 16 April 
1945. 

He pleaded guilty to and W1!JI found guilty ,of the Charge and Specification. 
1vidence was•introduoed of one previous conviction by a general court­
martial. for embezzlement of $1,000, property of the United States, in 
violation of Article of War 94, and for absence without leave for five 
days in violation of Article of War 61. The;approved ·sentence involved 
forfeiture of pay of ~100 per month for six months aild suspension of promo­
tion for one year. In the cas~ now under consideration he was sentenced to 
be dismissed the service and to forfeit all pay ·and allowances due or to be­
come due. The reviewing authority approved the sentence·e.nd forwarded the · 
record of trial for action urider Article of War 48. 

3. · Supplementing the plea of guilty, the prosecution offered in evi­
denoe a. properly identified and authenticated extract oopy of.the morning 
report of Squadron B, 2519th Army Air Forces Base Uuit, containing entriea 
pertaining to the accused, showing that' accused was absent without leave 
from that-organization from 6 April 1945 to 16 April 1945 (R. 5). There 
waa also introduced in evidence a stipulation, duly signed by tho trial 
judge advocate, defense counsel,~ the accused, showing that. by paragraph 
9, Special Orders No., 89, Headquartere SlllYl"na. An:r:, Air Field, Smyrna, 
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Tennesaee, dated 30 M9.roh 1945, the a.ccuaedwas .relieved from.." attach­
ment unassigned II that station and "assigned to AFTRC 2619th AAF Unit. 
·Ft. Worth AA Fld. Ft. Worth Texas a • • • and ordered to report at. his new 
station not later tha.n 5 Apr. 1945 if travel is petformed by rail a.nd not 
later than 6 April ·1945 if travel is· performed by privately owned oonvey­
ance" (R. 6, Proa. Ex. 2). The commanding officer of the organi;ation to 
which aocuaed had been assigned testified,that he only knew the aoouaed 
aa an officer who had been assigned to his squadron. 'When asked what day 
in April the accused reported for duty, the witness replied&·· 11 I know 
that he signed in, which is the official way of r~porting to the station, 
on the 16t~11 (R. 5,6). ' 

4. No evidence wa.a introduced by the defense. However, the accused, 
thro.ugh his coUl'.lSel, ma.de an unsworn statement aa f'ollows a 

"•••The accused, Benjamin F. Baer, 1st Ueutenant, Air Corps, 
0806604, ha.a served a. tour of duty in the European Theater of 
Operations beginning 4 November 1943 a.nd ending 20 October 1944. 
An examination of .the a.ocused'• Form 66-2, and this ia agreed to 
by the Trial Jaige AdTOcate that this 1a a.n extract of that 66-2, 

· discloses that he fl• 29 oombat missions totaling 182 combat hours 
u a B-24 co-pilot. and 4 combat missions totaling 28 combat houri 
u a B-24 pilot. All missions were flown a.a a member of the 448th 
Group, 715th Squadron, of the 8th Air Force in .England. The 66-2 
of the a.ccused shows,tha.t ha holds the following a.wards and decora­

. tions a· Distinguished Flyillg Crou awarded "'2 August 1944; Air Medal 
aarded 9 March l944J 4th Oe.lc Leaf ClusterJ European and Mediterranean 
·Theater Ribbon with 3 battle stars, and 2 overseas ba.rs for twelve 
months' service from 3 ~vember 1943 to 17 November 1944. 11 (R. _6-7) 

5. . '!he undiaputed evidence confirms aooused' s plea. of guilty of absence 
without leave .from his new station from 6 April 1945 to 16 April 1945, a.a 

· · · alleged ip the Charge and Specification and as found by the oourt. ­

6. War Department records show that accused is 25 years old and un­
married~ He attended tl?,e thiversity of Virginia, but did not gradua.te. ·'­
He also_ attended the Spartan School of Aeronautics for 5-1/2 months. He 
enlisted in the milita.ry service on 8 January 1942 for training as an avia­
tion mechanic. He became a.n aviation cadet 15 September 1942, we.a commis­
aioned a aeoond lieutenant. Air Corps, AUS, 30 June 1943. and was promoted 
to the grade of a first lieutenant· 15 June 1944. AB a member of the 448th 

· Bombardment Group, 	Eighth Air Force. he received .four cita.tions .for meri­
torious achievement in accomplishing with distinction several aerial opera­
tional missions over enemy oooupied Continental Europe, for which he was 
a.warded the Air Medal with four Oak ·Leaf Clusters. On 8 August 1944 he 
wa.s found guilty by a genera,l court-martial o.f embezzlement of $1,000, 
property of the United Sta.tea, in violation of Article of War 94, and ot 
absence without lea~e for five days in 'violation of Article of War 61. 

2 
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The approved sentence involved forfeiture of pay of $100 per month for 
six months and suspension of promotion for one year. Subsequent to his 
previous trial and conviction by general eourt-martial he was awarded 
the Distinguished Flying Cross "for ext.t'aordinary achievement, courage, 
coolness, and exceptional skill while serving as a pilot of a B-2~ air-· 
plane on many bombardment missions over enemy occupied Continental 
Europe." · 

7. The court was legally constituted and had jurisdiction ot the 
accused e.nd the offense. No error• injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opini.on of , 
the Board of Review the record of trial is legally suffioien,t to support 
the finding and sentence and to warrant confirmation of the sentence. 
Dismissal is authorized upon conviction of a violation of Article of War 
61. 

_.~-...c~"'-llA"-"'....,."""'.-~l\,M,I~..;' Judge Ad.v~oate. 

~~~~'2~...,~~~~~u~::::::~,i::::::iw, Judge Advocate. 
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SPJGK • CM 28014', lat Ind. 

Bl JJ3F, JAGO, Washington 25, D. C. 

TOa '!'he Seoreta.ey ot 'Wa.r · 

1. Pursuant to Executive Order No. 9566, d&ted May 26, 1946, there 
a.re tra.nsmitted herewith for your action the record ot tria~ and the 
opinion ot ·the Board of Revie.- in the oa.ae of Firat Lieutenant. Benjal!'J.n 
F. Baer (0-806604), .Air Corps. · 

2. Upon tria.l by general oourt-martia.l this. officer pleaded guilty 
to, .am wu found guil-ey of, absenoe W'ithout lea.ve (10 days·) in violation 
of Article of War 61. Evidence wu introduced ot one previoua conviction 
by general court-martial for embezzlement of $1,000, property of the United 
States, in violation of Article of War 94, and for absence without leave 
(6 day1) in violation of Article of War 61. The appro-ved sentence in that 
cue involved £or£eiture of pay of $100 per month for six months a.nd aus- · 
pension of promotion tor one yea.r. In the oa.se now under oonaicleration, 
he wu sentenced to ·be dismissed· the aerTioe and to· forfed.t aJ.l pay ,and al• 
lowanoes due or to become due. The :reviewing authority apprond the sen• 
tence and forwarded the record of trial for action under Article of War 
48. 

3. A aummaey of the evidence may be found in the aocompe.ey"i.ng opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is lega.lly ·su!'f'ioient to support the findings and aentence and to ­
warrant confirmation thereof. - · 

. The accused by proper order was relieved from duty at SJiwrna 
Army Air Field, Smyrna, Tennessee, and tra.naterred assigned ·to Squadron . 
B, 2519th Army .Air Forces Base Unit, Fort' Worth Army Air Field~ J.l'ort 'Worth, 
·Texas. He wa.a ten day• la.te in reporting to his new station•.. lrt.r Depa.rt ­
ment record, show th&t while ,. member of the 448th Bombardment G,;-ou.p, 
Eighth Air Force, the &ocused received 'four oitatiom for meritorious a.ohieve• 
mmt in several a.erial opera.tional miasiom over enellliY' occupied ·.continenta.l 
Europe , tor which he wa.s awarded the J,J.r Medal with four Oa.k Lea.t Clusters•. 
Subsequent to his previous tria.l and con'ri.ction by genera.l oou.rt~martia.l he 
wa.a awarded the Distinguished Flying Cross nror extra.ordina.r,y achievement, 
ooura.ge, ooolnesa, and exceptional skill while serving as a pilot of a 
B-24 airplane on 1118.ey bombardment miuiona over enellliY' occupied Continenta.1 
Europe." In vi81f' of the outstanding oomba.t record of &ocused, I re00DD11end 
that the sentence be approved but commuted to a reprim.&nd. and forfeiture 
of 125.00 a month for six months, and that the sentence a.a thus modified 
be oa.rried into execution. 

4. Inolosed is a form of a.ction designed to carry into execution 

the foregoing recommendation, should it meet with your a.pprova.r•. 


~~ ·: ~---o•--.--.--.. 

2 Inell · MYRON C. CRAMER 
1. Record ot trial Major Genera.l . 
2. Form ot action .__ Jhe Judge Advoca.te General 

( Sentence confirmed but .commuted to a reprimand and forfeiture of $2S. per 
month for six months. OCl40 289, ? July l94S). · 
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ViAR DEPARTMENT 	 (93) 
Arnry Service Forces 

In the Office of The Judge Advocate General. .
Washington, n.c. 

8 0 MAY 1945 
SPJOV-CM 2801.59 

UNITED STATES 	 ) ARMY AJR FORCES 
) WESTERN TECHNICAL TRAINING COMMAND 

To 	 ) 
) Trial by G.C.M., convened 

Capt;ain GILLESPIE B. MURRAY ) at Lowry Field, Denver, , 
(0-907126), Air Corps. ) Colorado, 4 and 26 April 

} 1945. Dismissa~. 

~----------- . 
OPINION of the BOARD OF REVIEW 

SEMAN, U:ICBLI and BEARDSIEY, Judge Advocates. 

-----------­. . 	 ' 

1. The Board of Review has examined the record of trial· in the case 
of the officer named al?ove and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica­
tions: C 

· CHARGE I a Violation of the 	95th Article· of War. 

Specificationa In that Captain Gillespie B.· Murr~y, Arpy- Air 
Forces, Assigned Squadron A, 3702d Anny Air Forces Base Unit, 
Buckley Field, Colorado, did, at Headquarters, A.nrri Air 
Forces Western Technical Training Canmand, Denver, Colorado, 
on or about 5 January 1945, with the intent to deceive the 
Reclassification Board appointed pll'Suant to Paragraph 17, 
Special Order 212, dated 2 September 1944, Headquarters, J..rm:, 
Air Forces Western Technical Training Command, Denver, 
Colarado1 .and Paragraph 1, Special·Order 2$8, dated 27 ,Octo­
ber 1944, Headquarters, Artry Air Forces Western Technical 
Training Com.and, Denver, Colorado, state that as of 5 Janu­
ary 194S his total indebtedness was Eigpt Hundred henty­
Three (1823.00) Dollars, which statement was well known b7 
the said Captain Gillespie B, Murray to be untrue·. . . , 

CHARGE Ila - Violation ·or the 	96th_ Article of War. _ 

Specif'ica.tion 1.a In that Captain Gillespie B. Murray, A.rmy- Mr 
Forces, Ass:igned Squadron A, 3702d A'FfIJY Air Forces Base 
Unit, Buckley Field, 'Colorado, did., at Keesler Field, 
)4is&issipp1, ai or about 1.5 August 1944, wrongfully borrow 
money in the amount:. of. T1renty ($20.00) Dollars from Privat! 
First Class ;~es E. Haddan, -i-n,enlisted man under his. com­
mand., to the prejudice of goe>d order and llilitary discipline.

, . 
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Specification 2: .In'that Captain Gillespie B~ :Murray, Army Air 
·Forces, Assigned Squadron A, 3702d Army Air Forces Base Unit, 
Buckley F'ield, Colorado, aid, at Keesler .Field, Mississippi, 
on· or about .8 November 1944, wrongfully borrow money in the 
amount -of Twenty (i2o.oo) Dollars from Private First Class 
James E.Hadden,an enlisted man under his command, to the 
prejudice of good order and military discipline. 

Specification 3: In that Captain Gillespie B. t:urray, Army Air . 
Forces, Assigned Squadron A, 3702d Army Air Forces Base Unit, 
Buckley F'ield, Colorado, did, at Kees_ler Field; Mississippi, 
on or about 1 November 1944, wro.Pgfully borrow money .in the 
amount of five ($,5.00) Dollars from Sergeant Oliver Gregory, 
an enlisted man under his canmand, to the prejudice of good 
order and military discipline. 

Specification .4: In .that Captain Gillespie B. Murray, Arrrr:r Air 
Forces, Assigned Squadron A, 3702d Anny Air Forces Base Unit, 
Buckley Field, Colorado, did, at Sheppard Field, Texas,· on or 
about 1 September 1943, wrongfully borrow i:noney in the amoun~ · 
of Fifty ($50.00) Dollars from Master Sergeant Benjamin , 
Fredericks, an enlisted man under his command, to·the pre­
judice of good order and military discipline • 

. Specification .5: (Nolle Prosequi). 

Specification 6: (Finding of not guilty}. 

Specification 7: In that Captain Gillespie B. MuITaYi li.rmy' Air 
Forces, Assigned Squadron A, 3702d Army Air Forces Base Unit, 
Buckley Field, Colorado, did, at Keesler Field, Mississippi, 
on or about 31 l.ugust 1944, wrongfully borrow money in the . 
amount of Forty {!w40.00) Dollars from Corporal George li• 
Morrison, an enlisted man under his ccmmand, to the prejudice 
of good order and military discipline. 

Specification 8a In that Captain Gillespie B. Murray, Army Air 
Forces, Assigned Squadron A, 3702d Army Air Forces Base Unit, 
Buckley Field, Colorado, did at Keesler Field, Mississippi, 
on or about 1 July 1944 wro~fully borrow money in the , 
amount of Five Dollars {$5.00) from Private First Class Harry· 
J. Bournique, an enlisted man under his colllllland, to the !1"8­
judice of good order and military dis,cipline. ' 

Specification 91 'In that Captain 9illespie ·B. Murray, Army· Air 
Forces, Assigned Squadron A, 3702d Anny Air For-ces Base Unit, 
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Buckley Field, Colorado, did, at Keesler Field, Mississippi, 
on or about 1 Ju1y 1944, wrongful]y borrow money in the 
amount of. Sixty Dollars ($60.00) from Private First Class 
Malcolm M. McKenzie,· an enlisted man under his command, to· 
the prejudice of good order and military discipline. 

Spec.J.fication 10: In that Captain Gillespie B. MuITay, Army Air 
Forces, Assigned Squadron A, 3702d Anny Air Forces Base 
Unit, Buckley Field, Colorado, did, at Keesler Field, 
Mississippi, on or about 1 February 1944, wrongfully borrow 
money in the amount of five Hundred Dollars ($500.00) 
from Private.First Class Edward W. Kramer, an enlisted man 
under his command, to the prejudice of good ortjer and mili ­
tary discipline. 

Specification 111 In that Captain Gillespie B. Murray, Army Air 
Forces, Assigned Squadron A, 3702d Army Air Forces Base 
·	Unit, .Buckley Field, Colorado, did, at Keesler Field, 
Mississippi, on or about l October 1944, wrongfullf borrow 
money in the amount of Twenty-five Dollars ($25.00J from 
Private First Class George L• Mundwiler, an enlisted man 
under his command, to the prejudice of good order and mili ­
tary discipline. 

- . 

Specification 12: In that Captain Gillespie B. Murray, Army Air 
~orces, Assigned Squadron A, 37-02d Army Air Forces Base 

· Unit, Buckley F'ield, Colorado, did, at Keesler Field, 
Mississippi, ·on or about 1 February 1944, wrongfully borrow 
money in the amount of Five Hundred Dollars ($500.00) from , 
Private First Class Thomas J. O'Brien, an enlisted man under 
his command, to the prejudice of good order and military 
dis cipl~e • 

Specification·13: (Nolle Prosequi). 

Specification 14: (Nolle Pr~sequi). 
I 

He J:ileadec guilty to Specifications 2, 3, 4, 7, 8, 9 and 11 of Charge II 
and to Charge II, but not guilty to all other Specifications of Charge II 
and to the .Specification and Charge, I. By direction of the appointing 
authority, the prosecution withdrew· Specifications 5., 1,3 · and 14. He was 
!ound guilty of all the remaining Specifications and the Charges except 
Specification 6 of Charge II. No evidence of previous convictions was 
introduced. Accused was sentenced to be diwissed the service. The re­
viewing authority approved the sentence and forwarded th~ record of trial 
!or action under Article of War 1,8. · ­

3 
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3. The evidence for· the prosecution shows that accused an the 
4th and 5th of January 1945 appeared before a Reclassification Board 
appointed by Headquarters, A:rrcy_ Air Forces, Western Technical .')?raining 
Ccmmand, Denver,·Colorado, presided over by Brigadier General Carl w. 
Connell (R. 9). During the course of his examination by the board he 
was asked nHowmuch money do you owe right now"-and he answered 
"Roughly, abqut ~800, sir~ (R. 9). Accused submitted to the board a 
sworn statement showing· a "total• indebtedness of $823 anq listing the 
names cf his creditors-(Ex. "A"). The boa~d completed accused's case 
and forwarded the record to higher authority on 12 January 1945 (R.10). 
It recommended that accused be given a 10-aay leave to make adequate 
arrangements for· a loan to pay his various debts, such single obliga­
tion to be repaid before l July 1945 (R. 20). · . 

On 17 February 194.S Major .'Johnston, Recorder of the Reclassifica­
tion Board, received from accused a statement entitled 11.A.mendment of 
Affidavit dated 5 January 1945• in which he listed four additional 
debts totali."lg $2,200(' which V1ere classified in the statement as "non­
current debtstt· (Ex•. BJ. \~en the amended affidavit was received, the 
proceedings in connection with accused's case had been comple:ted (R. 14). 

· It was agreed between th.a accused, his counsel and the prosecu­

tion that at the time that the af.fidavit of i7 February was filed and 

at the time of the trial he owed the following additional debts· not 

lli.teda · 


•
Sergeant Oliver Clregoq $5.oo 
Corporal George H. Morrison. . $40.00 
Private First Class Harry J. 'Bournique · $.5.00 
Private First Class Malcolm M.McKenzie $60.00 
Private First CJ.ass George L.Mundwiler $2,S'.oo . 

.. Mrs. Lavita P. Brown (wife of Corp. $10.00 (R. ]J) 
· IJ.oyd Brom.) , .. 

·Private First Class James .&. Hadden testified that he was a member of 
> accused ts organization and that· cm two occasio~ he loaned accused , 

twenty doliars. The first $20 wa:' loaned in the middle of' August '1944 
and the second loan was made in the month of November. · The. first request 
for a loan came through Lieutenant Wojns.ro,n1ki and the second b7 a. note 
(Pros. :Ex. nc•, R. 14, 16). Accused had acknowledged owing him $40 
(R. 14). After the. "Id.tness had been trans!erred to another air field, 
he wrote accused .about the repayment of the loan, but received no 
reply, (R. JS). . ·. · . . 

It was stipulated between accwsed, his counsel and th~ prosecu­

tion that if First Lieµtenant Wallace J. Wojnarowski were· in court he 


. . 
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wO'..ll.d testify that accused had asked him to borrow $20 from Private · 

First Class Hadden; that reluctantly h.e had done so and had given the 

money to the accused (R. 16). · . _ 


It was also stipulated that ii' Private First Class Edward w. Kramer 
were present in court he would·testify tnat he was a member of accused's 
unit, had known accused since October 1942 and was very friendly with 
him; that ac;:cu.sed borrowed $500 in cash from him in Fepruary 1944; that 

· the loan was to carry 6 percent interest and was payable at no speci­
fied tim (R. 17). · · · 

. It was further stipulated that ii' Private First Class Thomas J. 
0 1Brien were present. in, court he would testify that he was a member of 
accused's unit and had kno.vn accused for about a year and seven months; 
that accused had borrowed $500 from him about February 1944. The loan 
was made with the unders·tanding that it would not be paid until after 
the war with compounded interest at 6 percent~ There was no ·evidence of 
the loan nor did anyone else !mow about the loan (R. 19). 

4. Accused after beitlg duly warned of his rights took the etand 
under oath in his own behalf'. He stated that about a year and a hall' 
before the trial he was sent to Reno, Nevada on detached service to take 
some films. It· was during the Christmas holiday 1943 and there was noth­
ir.g to do for the unit. They were staying at the El Cortez Hotel. · He 
had never seen anything like it a:q.d began gambling and drinking. . He . · 
lost more money than he could afford to lose (R. 20). · He was on friendly 
terms with the OHner of the place and cash· credits ware made available 
to him ·for gambling. When it was time to leave accused had lost $,3,000. 
He secured all the money he could and reduced the indebtedness to about 
$2,SOO. The management o! the hotel gave him 30 days to liquidate the 
debt, but required him to issue a check on his bank for ea.ch of the 
amounti,tha·t he had drawn. When he returned to Wichita Falls he borrowed 
$1,000 from the National Bank of Fort. Sam Houston, $500 from the lt'irst 
National Bank of Wichita Falls, $300 .from the City National Bank, and 

'$50 or $100 from anyone that he could•.He was oi'fered $500 each by two 
.enlisted men with whom he had·been closely associated, Privates Kramer 
. and O I Brien. . They knew the dii'ficult7 that he was in and desired to 
help hini. He kept a list of the creditors and every month he would go 
over the liet and send $25 or $SO to the creditors who were about to take 
e.ction against him. He considered the loans of Kramer, O'Brien, Duncan 
and McCusker lieted in Exhibit "B" as loans to be paid after· the war or 
whenever he ,ra., in a position to pay them. (R•.22). Accused completed the 
payment' o1' the loan to the National Banll of Fort Sam ·Houston ori 1 
December 1944. In the meantime ;he was living from hand to mouth. He 
was under· a terrific strain physically and otherwise. He still owed the 

\· 
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. El Cortez Hotel $,300. It would not wait any longer and tur_ned ·over this . 
lplltter to his commanding officer. An investigation of hil! _financial 
situa~iop '1as held by the legal officer, who recommended tpat accused be 
given an administrative reprimand for the Reno inci-dent. In the meant;tme · 
Mr. McCwske'r had written to his cOI!Bilanding officor. When accused was 
asked by the Reclassification Board·about his debts, he _understood-that 
they were talking about creditors that he could not pay and not about the · ­

.othera with -whom he had made arrangemente, as it wae under.stood that 

these other debts would be paid after the war or whenever he1lad com­

pletely cleared up the other. loans. (R. 2.3). To save money he. had his 

wife go and live with relatives and he ·subleased the apart.ment (R. 24). 

Some time later he reread the affidavit (Ex. A) and realized that it 

in;;ight be misunderstood. He ·prepared an amended statement (Ex. B), which 

which he mailed to the president of the board (R. 24). · There are other 

debts llhich were not included -in either his original a!f'idavit or-in the 

l!ubsequent atateme;it. 


Accused further testified that he was in CClllllland of a special unit 

composed of about fifteen enlisted men. They traveled together all over 

the United states and lived in the same hotels. · He ran this unit more as 

a civilian group than a military unit. The unit was composed mostly of 

writers, artists and photographers, and was a brilliant group. Some or 

the enl_isted :.1en in civil life. had earned from $20,000 to .$.30,000 per 

year. The unit dealt exclusively with civilian firm~ such as Bendix, .. 

Dougla·s Aircraft and North American Aircraft. Orr only a. few occasionl! 

<iid they' go to military posts to make films. Time and time again he 

.borrowed from the men and paid them back. They in turn borrowed from him 

lihen they- were in need of cash. . It was a very friendly - hard working 


· organization.. 'When he 'mlS in Biloxi,. Musissippi, he saw the opportunity . 

of making five or six hundred dollars in about three morxt.hs. A friend of 


. hil! had about 1500 live tun:eys, which· he thought could be retailed at· · · 

$1~25 and $1.,30 a turkey. Accused .borrowed $1SO from .friends,• ·soldiers, 

and set up a retail business downtown •. ·Mrs •. Fhyllis· Johnson agreed to . 

run it. In the evening he gave her any suggestiorus she wanted to run· the 


· - business. Mrs. Johnson operated the business f-or accused, and Sergeant 
_. E. E. Johnson, her husband, wG\lld go down at night to help·her out •. The 
· · business was a failure. Then accused wae relieved from the command of 
· .the .unit and called before the Reclassification Board•. He turned the 
- 'Unit over_ to Lieutenant Fetz, and asked. him to sell the equipment of the· 

business which had been closed {scales, cash registers and ·the slot ma.:. 
chines) and w.i.th the 'proceeds, which he estµi.ated would be around $200 . 
to pa7 the small loans due t.he enlisted men·~· Accused owed money aleo, to · 
the Biloxi Paper Company an:l to the Ice Company. · Lieutenant. Fetz said he . 
would see that it was done •. Accused immediately dismissed the matter from 
his mind.· He dili n<;>t know that the debts at Biloxi were not paid 'Until· 
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charges were preferred (R. 25, 26, 27). He did not intentionally with­

hold the knowledge of any indebtedness from_ths Reclassification Board 

(R. 25). · He had paid the first indebtedness contracted on 15 August

1944, from Sergeant Hadden. He had aJ.so paid the seaond loan to the 

same soldier (R.· 29). Accused had also paid the loan to Master Sergeant 

Fredericks (R• 29). · 


J On cross-~inatio~ accused admitted that the loan of McCusker, 

Halloran and Larsen was obtained on a note duel January 1945, but that 

he had an understanding .that it would be pa.id after the war (R. 34, 35). 


· O•Brien, Kramer and Duncan were not li~telj with their proper military 
titles in the supplemental statement (R._ 38). He also admitted that at 
the time he made the supplemental statement on 17 February 1945 he was 
indebted to Sergeant Gregory for $5, to Corporal MoITison for $40, ~o 
Private BourniP,:e for $5, to.Private McKenzie for $60, to Private 
Mund:wiler-for J25 and to Mrs. La.vita P. Brown :tor $10•. However, he 
thought that these debts had been paid out o:t ·the p:r;oceeds of the 
liquidation of the. business in Biloxi (R•.38). 

Accused admitted having paid only the sum of $239 on his debts since 
5 Januazy, alth~h ~. had previously stated in evidence that he had 
paid $486. (R. 40). All of his indebtedness did not represent his losses· 
at Reno.. He was traveling around the country and arranging for crews to 
go in factories and plants. It was very expensive and the per diem that 
he received never covered the cost of his ·traveling expenses (R. 44). 
Accused admitted that his indebtedness ·was over $3,000 (R. 45). 

' 
In rebuttal the deposition of First Lieutenant John E. Fetz was 

.introduced in evidence (Pros. Ex. "D", R. 46)., Lieutenant Fetz knew ac­
cused" had a retail produce business at 611 West·Beech, Biloxi, and that. 
it was· run by Sta:tf Sergeant Edward E. Johnson and his wife; that accused 
had asked him to see that Staff Sar'geant Johnson disposed_of the cash 

. register scales, check the slot machines and aJ.so sell the remaining stock 
and to forward any balance left over to him. The money left over from the 
slot machines was to l;>e used to pay a.ny rent due from the time accused 

•left to the time accused I s business closed. He did not receive any 
papers from accused nor did he have a ~ist of creditors. He had no idea 
that accused intended for him to pay debts to enlisted men. The instruc­
tions of accused were to send to him any balance which ·Sergeant Johnson 
gave, to, him (Pros • Ex:. nnn). . . . .. . · 

5. The evidence is clear· and it is admitted by accused that he 

furnished an untrue sworn statement to the Reclassification Board on 5 

January. He not only failed to give' a complete and »total" account o£ 

debts on· that date, but he persisted in the ma.king of false statements 

by submitting an incomplete list of liabilities on 17 February, when 

he forwarded the amendment to the original'affidavit. In that statement 
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he left oo.t the names of five creditors, four or whom were enlisted men 

of the unit of which he was in command. Accused claimed that his 

failure to disclose aU or his debts when. questioned by the board was 

due to misunderstanding of the question, in that he believed that the. 

board was cnly interested· in the debts which he (;Ould not handle. In 

other words, accordjng to accused, the question pf the board nHow much 

money do you owe right now?n did not mean that, but meant "How much or 


. what you owe can you not now pay?tt. In the affidavit his answer "Jcy' 

. total indebtedness i! * * *" did. not mean to him what the words plainly 
stated. There was no reason or basis for the accused to believe that 

~ these questions meant other than that which their plain words im­
,. plied. It is apparent that accused ele~ed to disclo~e only so much of · 

his financial ccndition as would lead the board to a lenient view of his 
·· caee, thereby willfully" decei~ the board. 

Accused's exp:)..anati~n that the1 names of five creditors were omit~ed 

. frOJD the statements ··_: due to his belief that they already had been 


paid was rebutted by Lieutenant Seltz1 dep~sition that he bad not been 

·· given acy list of creditors by accused, and had no idea that accused 1n:.. 

· teI)ded bill to pay ant debts. We .agree nth the court that the statement 


,. made by accu.eed before the bo;.rd was a false official etatement and that 

it was made with iIJlient to deceiTe. 

•) 

,· :·: ~. AccU3ed pleaded guilty to all the Speci!i~ations alleging the.· 
. borrowing of money r rom enlisted men, except those charging• 1oaris of' · <'·, ·, 
$20 proc1:1red !rom. Private First Class Hadden, of. $500 procured :fr~ · , .·. 
Private First Class Kramer·and or., $500 proc'!lred fran Private Firet Class 

. 0_1Brien. However, on the llitness stand accused admitted borrowing these 

. amounts of money tro111- these other three enlisted men. It is. immaterial 

" to _the charges that the creditore hav.e been satisfied or how or when the 


debts we·re' to be, repaid. . 

· The JJere borrarlng of' money by- an officer from an enlisted man ie 
an of.f'efa!e ,under Article _of ifar 96 (CM'l22920 (1918); 1,30989 (1919); Dig. 
Ops. JAG 1912-1940, sec. 543(5); cM 2218,3,3 (1942) l Bull.. JAG 106J · 
CM 2,30736 {1943}; 2 Bull. JAG 144). . . 

• : • ' • • I " 

7. The records or the War Department show that the accused is 33 
188:rs old. He was born in Griffin, Georgia, and graduated from high 

· school at Black Mountain, North Carolina, in 1928. He attended Davidson 
College, North Carolina, for 2½ years. He w«s COll!lllissioned a second lieu­

.tenant in the Al'J!\Y' of the United States (AC) on ~6 May 1~42; promoted .. 
~··first lieutenant on-20 J~y 194) and captain on 25 ~pril 1944 • .In civilian. 
, , . li!e he was a public relatiorus, sales, promotion and administrative 

· :manage,r for a radio station. 
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8. The court was legally constituted. No' errors injuriously af­

fecting the substantial rights of, the accused were co1r.mitted during 


,the· trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the finciings of guilty and the sentence. 
Dismissal is mandatory upon conviction of a violation of the 95th Ar­
ticle of War and iB authorized upon conviction of a violat-ion of the 
96th Article of 'Har. 

I LAW LIBRARY 
JUDGE ADVOCATE GENERAL 


NAVY D£PARTMEN1 


.On' leave 
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SPJGV-CM 280159 	 1st Ind 

Hq ASF, JAGO, Washington, 25, D.C. JUN 2 5 194~ 
To: The Secretary of War 

1. Pursuant to Executive Qrder No. 9556, dated 26 May 194.5, there 
are transmitted herewith for your action .the record of trial and the 
opinion of the· Board of Review in the case of Captain Gillespie B. Murray 
(0-907126), Air Corps.· · · 

2. Upon trial by general court-martial this. officer was found guilty 
of making a false official statement before a Reclassification Board 
(Specification, Charge I), in violation of' Article of War 95 and of bor­
rowing money from enlisted men, in violation of Article of War 96 (Charge 
II, 10 Specifications). He pleaded guilty to seven Specifications of 
Charge II. He was sentenced to be dismissed the service. 'l'he reviewing 
authority approved-the sentence and forwarded_ the record of trial for action 
under Article of War 48. 

3. A summary of the evidence m~ be found in the accompanying opin- . 
ion of the Board of Review. I concur in the opinion of' the Boa.rd. of Re­
viE:.W'f that the record of trial is legally· sufficient to support the finding 
and sentence and to warrant coofirmation thereof. · 

. Accused appe.ared before a Reclassification Board and, in answer to 
a question as to how much money was owed by h:iJn, he stated "Roughly about 
$800".and furnished a detailed sworn affidavit showing an indebtedness of 
$823. Accused admitted on the witness stand that at that time his indebted-· 
ness amounted to over $3,000. The explanation at the trial that h~ mis- , 
understood the question and believed·that it meant only those debts which 
11he could not handle" is not supported by the evidence. 

Accused admitted on the witness stand that he,borrowed a total of 
$1,225 .from nine enlisted men,·members of·the unit under his camnand. 

I·:P.ecommend that the sentence be conti:nned and ordere~ executed. 

4. Consideration has been given to a letter from Honorable Edwin c. 
Johnson, United States Senator, dated 16 May 1945,· recommending clemency. 

,5. Inclosed is ·a fo:nn of' action designed to carry into execution the 
foregoi~ reco11111endation; should it meet with your approval. ­

~ . Q • ~- ' • ­

3 Incls Mm.ON C. CRAMm 

Rec of Trial 
 Major General 

2 1''o:rm or Action . The -~clge Advocate General.3 Ltr 	fr Hon E. c. 'Johnson, 

16 May 45, w/incl
---------------'~'·'( Sentence conf'irmed., QC)I) '2s2, S JaJ;f :1945)~ 

•, I 	 ' 
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Army Service Forces 

In the Office of The Judge Advocate General 


Washington, D. c. 


SPJGH - CM 280174 .... ­
31 MAY 1945 

UNITED STATES · INFANTRY REPIACi::~T TRAINING CENTER 
. ~ 

v. ) Trial-by G.c.11 • ., convened. 
) at Camp Fannin, Tex.as., Z'l 


Second Lieutenant FRANCIS ) April 1945. Dismissal. 

J. FRIEL (0-1329698), ) 

Infantry. ) 


I 
· OPINION of the BOARD -OF REVIDY' 

TA.PPY, GAMBRELL aid TREVE'IHAN., Judge Advocates 

1. The Board of Review has examined the record of trial in the case 

of the officer named above an:i submits this, its opinion., to The Judge 

Advocate General. 


2. The accused was tried upon the. following Charges and Specifi<?B,tionsi 

CHARGE: Violation of the 95th Articl~ o:f War. 

Speci:fication: In that Second Lieutenant F:rancis J. Friel, Company
"C", ·. Fifty-second Training Battallon., Eleventh Training Regiment, 
was, at Tyler, Texas, on or about 16 April 1945, in a public· place, 
to w,i.t., the police station., Tyler Texas, drunk and disorderly 
while in uni:fom. 

- CHARGE II: Violation of the 96th Article 0£ War. · 

Specification 1: In that Second Lieutenant Francis J. Fl'iel, * * *, 
did, at Tyler, Texas, on or about 16 April 1945, drink whiskEI)" 
.with Technician fifth grade William C Jones, an enlisted man, in 
a public place, to wit, The Trailways Cafe. 

- Specificati.on 2: In that Second Lieutenant Francis J. Fl"iel, ** *, 
was, on ~ about 16 April 1945, drunk and disorderly in Tyler, 
Texas, while'in unifom. 

I 

He pleaded not guilty tC> and 1'18s found guilty o:t all Charges and Speci- · 
fications. No evidence of any previous conviction ns introduced. He 

· was sentenced to be dismissed. the service. The reviewing autboriw ap­
• proved the sentence and forwai'ded the record of trial for. action under 
Article of War 48. · 
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3. Evidence for the prosecution: 

At about midnight on the night of 15 ~pril 1945 accused met 
Corporal William C. Jones in the entrance of the Tyler Hotel, 1yler, 
Texas, and invited him to have a drink. The two of them walked to the 
Blackstone Hotel in the same city, where accused bought a quart of Bourbon 
de Iwte whiskey. · Each of them took two drinks from the bottle in the 
men's room of the Blackstone Hotel, remaining there about l5 minutes. 
They then walkeci to the Trailways Cafe, "l\hl.ch adjoins the bus st.ation 
in Tyler. 'l'h.ere, the accused invited another enlisted man -- a sergeant ­
accompanied by two girls to have a drink and poured a round of drinks. 
An older man walked up and accused likewise poured him a drink. After 
they had been in the restaurant about an hour accused fell asleep with 
his head on his a.rm, 'Which in turn rested on the counter. During the 
interval approximately two inches of the quart had been consumed, Corporal 
·Jones taking two drinks of whiskey {R. 6-8) and accused taking one drink 
which looked like Red Rock Cola (R. 12) but smelled like 'Whiskey (R. 20, 
21) .- The night manager of the restaurant called the city police regard­
ing accused. who was 11 drunk11 and in a "kind of stupor" (R. 16, l?). Two 
Tyler policemen responded to the call and found the accused "drunk", 
with a bottle of whiskey in his pocket (R. 201 23). One of the policemen, 
W. N. Threlkeld, joined Corporal Jones in "a little round" of drinks, the 
other policeman., Westley o. Butler, ,.standing by. '.l.'he policemen· woke ac­
cused up and asked him if he had a room in town, to which he replied in 
the affirmative. They then called a taxi and requested accused to leave 
in it. Ha protested and inquired 11if there was a curfew on officers". 
One of the policemen said "I aint going to fool with you" and pushed 
accused out of the door. Accused and Jones then returned to the Tyler 
Hotel in the ta.xi ·(R. 9, 19). 

, I 
· 

· They went up to accused's room and each of' them bad 11a few 
drinks". They then decided to walk to the bus station but before reach­
ing there they were stopped by Patrolman Butler who said to. accused "I 
thought I told you to get·· the hell out of town". Butler thereupon put 
accused in the police car and took him.to the police.station where the 
desk sergeant instructed him to lock accused up in the Smith County Jail. 
This occurred al)out 2 a.m. (R. 91 10; 23, ~). · 

. ' 

At approximately 5 a.m. Corporal Jone's went to the jail and 
obtained accused's release upon depositing $10 as bail (R. 10). Accused 

. and Jones walked back to the bus station. Accused "wanted to go back arrl 
ask what the charges were against him." They went to the MP station in 
Tyler to seek advice.· The MP at the desk advised that the police station 
was the best place at wl'dch to inquire as to the nature of the c~rges 
and he agreed to accompany accused to the police s~tion (R. 111 2?). 

When accused1 Jones and the MP arrived at the police station 
accused "asked the city desk sergeant what the charges were against him 
and why he was put in jail." . ThE;. desk sergeant snapped "Vie are tired with 
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fooling around with you." Accused said "Who's that dirty bastard who 
threw ma in jail? "'ifuere is he at?" The desk sergeant radioed for Butler 
and when :the latter came in the desk sergeant told accused "he could call 
him a dirty bastard to his face now." Butler inquired of accused if he 
had referred to him as a dirty bastard and accused replied that he had. 
Thereupon Butler slapped accused's face and put him back in jail (R. ll., 
27, 28). This incident at the police station·occurred at about 6:30 a.m. 
Accused was in uniform (R. 29). The MP testified that accused was "drunk" 
at this time and was "lou<;l ***using curse words" (R. 28., 29). Patrol­
man Butler., however., when asked on the witness stand whether accused was 
"loudn or "boisterous" in the police station replied that he was not. 
Butler further testified that while accused "was still drunk" at the time 
·of the incident in. the police station he was "not as drunk as l'lhen we 

first put him in jail" (R. 24). Accused's bottle. of whiskey was taken 


' away from him llhen he was first put in jail and was not returned to him, 

(R. 20). 


4. Evidence for the defenses 

No witnesses_ were called for the defense. 

After being advised as to his rights as a witness accused elect­
ed to remain silent (R. 33). · · 

5. The Specification of Charge I alleges that at a specified time 
accused was drunk and disorderly in 11 the police station, 'l'yler., Texas", 
while in uniform. °J:het Specification is laid under the· 95th Article of 
iiar. It is not disputed that accused was :i;resent, at the place and time 
alleged or thc.t he was in unifonn. 'lne on:cy question raised is whether., 
while there., he was drunk and disorderly to such an extent or, degree as 
to amount to a violation of Article of War 95. 'Ibe prosecution's prin­
cipal witness, Patrolman Butler., testified that accused was not "loud" 
or "boisterous" at ·the police station. He al.so testified that while 
accused was ~'drunk", he was not as ~ as lvhen he was first placed in 
jail. One other witn~ss for the prosecution, however., testified that 
accused was "drunk" at the time in question and was "loud * * * using 

· 	curse words. 11 ln considering this conflicting testimony it must be borne 
in mind th.at tqe evidence ot.'1erwise shows (a) that ·more than four hours 
elapsed between the time that ac9usad was first locked up and his bottle 

.	of whiskey was taken away .from him and the time of the episode at the · 
police station and (b) that accused 1s conversation and actions immediate­
ly prior to }µs arrival at t}J.e police station nth the MP refiect con­
siderable steadiness on his p:lrt rather than a high degree of intoxica­
tion. On all of the evidence., the .Board of Review is of the opinion that., 
at the time and pl.ace alleged in the ;jpecificati.on, the accused was neithe?' 
"grossly drunk 11 nor "conspicuously disorderly" :within the meaning of tl2ose 
terms as used in paragraph 151 of the .Manua~ for Courts-Martial., 1928., 

. · ,describing conduct violative of Article of ~iar 95. The Board holds --that 
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the evidence establishes accused's guilt of the Specification, but onzy 
in violation of ~"rticle ·or ~iar 96 (C:l 249721:J.,,Hanson, 32 B.R. 169; Cl.: 

·254054, Bunch, 35 B.R. 161). . 

6. Specification l of Charge II, laid under .11.rticle of ~iar 96,. 
alleges that., at a specified time and. place, accused drank whiskey in 
public with Corporal Jones. The evidence of record fulzy. sustains the· 
court's finding of guilt:r of this Specification (CM 252075., .McPheron, 
33 B.R. 325). , ­

. 7. Specification 2 of Charge II, likewise laid under Article of 
War 96., alleges that on or about 16 April 1945 accused was drunk and dis­
orderly in Tyler, Texas, while in unifom. It is to be noted that this 
Snecification is not limited to accused's conduct at any one particular 
piace in the city of '.l.yler, but is broad enough to cover accused's conduct 
anywhere in the city throughout the night of 15-16 April 1945. 'The undis­
puted evidence fully establishes every element of the offense alleged am 
accordingzy susta:ins the court's finding of guilty. 

. s. The records of the iiar Department show that accused is 30 years 
of age and single. He is a high school graduate and in civilian life 
was employed as a private chauffeur for one year, as a delivery route 
ealesman for a bake?"'J for one year and as a production dispatchP.r for an 
aircraft manufacturing company for two years. He was inducted into the. 
Army on 26 April 1943 and was commissioned a second lieutenant,; AUS., 
Infantry, upon graduation from The Infantry School 28 December 1944. . . 

' 9. The court was. le[;;alzy constituted and had jurisdiction of .the 
accused and the subject matter. ~xcept as noted above,· no errors in­
juriously' affecting the substantial rights of the accused 1f8re committed · 
during the trial. In the opinion of the Bo~d of Review the record o:r 
trial is lega~ sufficient to support only so l!DlCh of the findings of 
guilty- of Charge I and its Specification as involves findings of guilty 
or a violation of Article of Yiar 96 and legally- sufficient to support all 
othez:., findings of guilty and the sentence and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviction-of a violation of 
Article of ,iar 96. ' · 

~ Zt tA:f~,IJudge Advocate 

Ulte,.;,.. /2£ ,e::JJudge Advo~te 

--~.-~·......-=--------~·--~·=_:::::::k~a.,u..~·~_,, Judge.Advocate 
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SPJGH-CM 280174 1st Ind 
I 

Hq ASF, JAGO, Washington 25, D. C. 

· TO: The Secretary of 'llar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there' are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu­

tenant Francis J. Friel (0-1329698), Infantry., 


( 

2. Upon trial by general court-martia..l this officer was found 

guilty of being drunk and disorderly in uniform, in violation of the 

95th and 96th Articles of War (Specification of Charge I and Specifi ­

cation 2 of Charge II); and guilty of drinking with an enlisted man, 

in violation of the 96th Article of War (Specification 1 of Charge II). 

He was sentenced to be dismissed the service. The reviewing authority 

approved the sentence and forwarded the record of trial for action 

under Article of War 48. · 


3. A s~ry or the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support only so much of the 
findings of guilty of Charge I and its Specification as involves find­
ings of guilty of a violation of Article of War 96, and is legally 
sufficient to support all other findings of guilty a~d the sentence 
and to warrant confirmation of'the sentence. I concur in that opinion. 
The evidence shows that on the night of 15-16 April 1945 in Tyler, Texas, 
accused and an enlisted man, Corporal ililliam c. Jones, went on a drink­
ing spree together. Accused purchased a quart of bourboR whiskey. The 
two of them drank together privately in two different hotels and in public 
in-a local cafe. In the cafe accused also poured drinks_for another en­
listed man - a sergeant - and the latter's two female companions, as well 
as for a civilian who joined their group. Accused was drunk in the cafe 
and fell asleep, resting his head upon his arm which in turn rested on 
the counter. The r..i?ht manager telephoned the Tyler police to come and 
take charge of him. Two city policemen responde~ to the call, woke ac­
cused up, placed him in a taxicab and requested him to go to his hotel 
room. A few minutes later one of the police officers observed accused 
and Corporal Jones again approaching the cafe. An altercation between 
accused and the police officer took place and the policeman locked ac­
cused up in the Smith County Jail in Tyler. This occurred at about 2 a.m • 
.Accused was released on-$10 bail at about 5 a.m-. An hour and a half later, 
at 6:,30 a.m. accused went to the police station in Tyler and inquired of 
the ~esk sergeant ''Who's that dirty bastard who threw 'me in jail? Where 
is he at?" The desk sergeant radioed for the police officer who arrested 
accused and when he arrived the accused admit~d that he had referred to 
him as a dirty bastard. The policeman thereupon slapped accused and 
placed him in jail again. I recommend that the sentence be confirmed 
and carried into execution. 
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4. In the Staff Judee Advocate's Review, attached to the record 
of trial, it is stated that in February 1945 accused was given punish­
ment under Article of ',;ar 104 for urunkenness, failure to repair to his 
post for duty at the proper time and failure to obey an order to report 
to his commanding officer. 

5. After the Board of Review had rendered its opinion in this 
case, my office received from the Comroanding General of the Eighth 
Service Comr.iand a·report of investigation of additional offenses com­
mitted by Lieutenant Friel on 10 June 1945. That report, which is 
attached hereto, shows that on the night of 10-11 June 1945-Lieutenant 
Friel was intoxicated in uniform on the streets of Lufkin, Texas, and 
while in that condition became involved, through his own fault, in an 
altercation with a sailor which created such a disturbance as to re­
quire the intervention of city police officers. Action on the additional· 
offenses is being held in abeyance pending disposition of the present case. 

6. Consideration has been given to the inclosed letter dated 
4 May 1945 from the li1ost Reverend Charles Buddy, Bishop of San Diego, 

·california. 

7. Inclosed is a form of action designed to carry the above recom­
mendation into effect, should such recommendation meet with your approval. 

·~o-----.il-.. 
' ­

4 Incls 	 MYRON C. C:l.AI.J!:R 
l. 	Record of trial Major General 
2. 	Report of L~vestigation The Judge Advocate General 


dated 12 June 1945 

'3. Ltr fr Bishop of ' 


· San Diego, 4 1,1a.y 45 

4. 	Form of action 

----·----------------	 . 

(Sentence confirmed. GCYO 'Zl6, 5 July' 1945)( Findings .U.Sapproved in part. • 

; 
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WAR DEPARTMICNT 	 (l09) 
Arm:, Servioe Foroe1 

In the 01'.fioe of the ~g• .AdToo&te Ge:a.or&l 
WMhing'tlon, D. o • 

SPJGi - Cll 280221 

t1NI1'l!lJ) Sf.A.TIS 
' 

T, 

looond Utut,na.u~ WLS 1. 
Ja.lW (0•682814), lir Corpa. 

" 

. 
215 MAY 1945 , 

.AJIMY .A.m FORCES 
EA.SI&RN FLYING rnAINING COMMAND 

, 	 'l'd&l \,y G.O,M,, QQll,Tf;lntd. ..11 
Spoaoo field, Mo~ltrio, Georgia, 
l ~, 1945. Dismissal. ­

....______________________________ 

OPINION ot tho 130,ARD OF REVmY 
LYON, HEPBURN and H)lSE, Judge A.dvooates. 

~ ·1' -··-· ­ ..9:·------------------------- ' 
·, 	 ..# 

•. c 

l, !1.1\o 1lo1.rd. of Jleviff ~• eX8.ll\ined tM record of tria.l Jn tho o"-'f 
o.t ~ offhl.11' IW!lt4 ,bff• a.n4 ouhr!d tfJ tlth, i te op!fion. to ,:,ie Judge 

Mvoatott GtmoAl, . . .. 


\ 

2, ~ ao~ysed ~a.a tried u~o~ the following Char~e~ IUld Speeifioatt0?1S1 

CI{A.ftOE II ViQJation Qf the 96th .A.riiiole ot War. 

Sp~9lflo~t\9n1 l~ that SeoQti,d.JAeu~~t l(a,rle E. KliD,8, 
Squadr~n ,A., 2133d AA:F Base Un.1t, did~ a~ County of Lee, 
Q!if of ~@nbwg, ill t~ ~-ti~tQ 9f G@pr,J.&, gn or ..bout; · 
U ~yar;y u«, unl-.w.fyUy' a,m wron~fully OQ~l)f@-91 ~rri11.~, 
wttb. ~~~ ,lgn~• Aif~ tlrans, ht. ~he aaJ.d t!eoQM Lhqh~~ 
X3.l'lt I, Jt.11~•, h-,Ti~g a. le~a.1 wite, IWllflf, UlltAA 0, 
)0:hffl, '\;hen U vin;. 

C.l:L\Rtlm II1 vigl~ti~n Qf the il1t 4rtiAlt @t w'1', 

~,~g!fittiio~, In ~rui.t Seoond 1Jeqt~~lilll X.rlt B, Klint, 
• • •~ 4!d, w:l tho\Jt froper have .. whi,l-. •mro1:1tg fl'gm 
ff&rU~,A l,.Wf/ Air fieU, T~~"", to llp@non fi@H, Mlul trit,
Otorit,, 1b11ni h1m,e1t tr~ hl1 11Ation &i lptno, Rold, 
M@Ylirit, Otor;ia,,trom •boui 7 Mf.roh 104&, io &boui 14 
M&roh 10H, · · • . . ' : · 

JIii plnllo4 Mi. !YUiif ii@ Oh&rt• I filiii itt OpHUh&ihn D\ii t\lilif tiO 

fflluie :U Md h1 ilpeolth1~011a ffi w,1 foufld, ;uUey or both OhuiH 

1M 'tih@iP lllHiliHU@M •. No HU.lllOi WU ilitif6d\i6id of &ey P,8fi0\li 

0011vi1rUan, ff@ wu Hl:li@Mt4 to ht 1U11miueil tho Hl'ri.H &fll1 io tort11i 


. &U Pif 1M &UOWMlOH clu@. 01' t@ beo@m@ due. Tho l'~tifflllg &\i1il!Orifiy 
Ql}ffflcl iR8 Hfli&BH, l'ffliiiviid 'tihl tortdiUfH, lHli t@rw&J'dCK\ ih8 fHON 
ot iri&l tOP uihA lffllier .AtUoh ot War ~. ·-' 

I, . Th@ efidlMI tor the Pl'OHOUUOA la1 'be l\lllllll&rillil u tollf.llfl. 

I 
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Charge I - Bite.my~ Agnes Alfa Graves of' Moultrie. Georgia, 
testified that she rya met the aocuaed at the Officers' Club a.t Spence 
Field about 25 Decemoer 1943 while she was working there 8behind the bar.• 
She aaw him two or t~ee times a week ·until 11 January 1944 when they 
ugot married" a.t Leesburg, Georgia.. '.I.hey lived together as husband am 
wife therea.tter until sometime in August when h1 told her he was married 
to a. "Lillia.n Kline." Aoouaed had proposed marriage to .her a.bout 5 or 
6 January 1944, but she had refused because "he wa.a too old.11 and she wa.a 
too young. She changed her mind on 11 January beca.use she "must have 
liked him." They had_ both been drinking on the night of' the 11th prior· 
to the marriage, but neither of them we.a drunk (R. 7-13). 

Lillian c. Kline testified by deposition that she married the 
acouaed on 4 February 1H43 in Detroit. Michigan, a.nd that they lived to­
gether therea.f'tet" a.a husband and wife. · So far as she kne'W she wa.s still 
married to the aocuaed on 2 April 1945 when the depositionwaa taken ­
(Fae. 3 ). 

There ~u introduced in evidence with the consent of the accused. 
an application for a ma.r:dage license in Lee County, Georgia, signed by . 
"K. E. Kline" and •Agnes Graves". (Ex. 4) 'a.nd .a certified copy of' a marriage 
license iuued 11 January 1944,. to "Carl A. Kline" and "Agne• Gra.ves" and 
certificate showing the JM.rriage of' "Carl A. Kline" to. ~Miss Agnes Graves" 
on that date solemnized by "R. C. Harris, Ordinary," Lee County, Georgia. 
(Ex. s). - · 

Charge II - Absence without lea.ve. The prosecution introduood. 
in evidenoe with the consent of the a.couaeda {l) An Extract Copy ct 
Special Orders No. 53, Hea.dquarters, AAF Flexible Gunnery,Schocl. Harlingen. 
Texas, dated 27 February 1945, assigning the a.ocuaed from that station to 
2133 AAFBU, Spenoe Field, Moultrie, Georgia. to take effect 4 March' 1945 
(1:llc. 1), and (2) an Extra~t Copy of' the Morning,Report ot Squadron "A•. 
2133d AAFBU showing aocuaed AWOL sinoe 0001 7 Ma.roh ·1945 .f'roJ11 "enroute· to 
jn fr AAF Flexib~e Gunnery Sch, Harlingen AAFld, Tex11 and on 14 Ma.rch 1945 
showing the aooused "Fr .AWOL to· ar in qr, this Sta 1415 being held for . 
tria.1 11 (Ex. 2). . . · _ . . . . 

4. The evidenoe for the defense may be summarized a.a follow, a 

:Mrs. Lona M. Cavanaugh testified that she a.ccompa.nied aoouaed 
and Mis• Graves on a trip to Alb~, Georgia.. by a.uto~obile on 11 January 
1944. Accused waa drinking very hea.vily. Miss GravH wa, a.110 drinking. 
The party of' four wound up that evemng in the Paramouzrt Club, Albacy, · 
where the drinking continued. Accused was drunk. He removed his shoes 
and danoed barefooted on the floor a.nd then fell ·down. About:p. o'clock 
aooused and Miu Graves went out of' the club together. She thought that~ 
they went out for some fresh air. They returned about 2 o' clook and Miss 
Graves told her that they had been ma.rried (R. 15-16, 20). 
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Mr. R. c. Harris. Ordinary. Lee County. Georgia, testified by 

deposition that on 11 January 1944 he married the accused and Agnes Graves. 

At the time he performed the oeremony he did not believe that the aocused 

was intoxicated, but after he had an interview with the a.ooused and some 

local attorney three or four days later concerning the possibilities of 

a.rinulling the marriage he was of the opinion tha.t a.ocused wu intoxicated 

at the time of the marr~age (Ex. A). · 


The aocused having been advised conoerning his rights as a wit­

ness elected to testify under oath (R. 21). In January 1945 he attended 

the gunnery school at Harlingen and was told just before graduatibn that 

he ranked second from the top of his class. On graduation day he was not 

perm! tted to graduate and wa.s ordered to, return to Spence Field because 

Agnei, Graves had. complained to the War Department. As a result he was 

nervous and upset and. could not sleep. So he drove in three days from 

Texas to Pensacola, .Florida, to -confer. with an attorney concerning Agnes. 

Graves' case. He then started for Chicago for the purpose of obtaining 

outside help and money. There he started to drink. He wa.s nervous and 

could not'sleep. His friends and memb~rs of his family advised him to 

return to Spence Field whioh he did on 14 March 1945. He waa hospitalized 

for 15 days at Spence Field and for 33 more days a.t other hospitals be­

cause of his nervous condition. 


With,reference to the marriage he stated that he first met Miss 
Graves on 11 Ja.nuary· 1944 when she was procured by another officer as a 
date for him to drive to Al~. They were all drinking before leaviilg 
for .Ai~any, on their way, and at various places 9.fter their arrival. He 
remembered being in the Paramount Club but remembere-d nothing thereafter 
until he woke up 1the next morning in the New Albany Hotel with "this 
girl beside me. 11 She expla.ined that _they had gotten married the ?light 

before and showed him the license. Two or three de.ya late~h~ called_ 


. on the Ordinary who had married them with Agnes and a lawyer seeking an 

annulment or a divorce.· They were informed that proceedings ot that nature 
would have to be instituted in Moultrie. Georgi&. He wanted to keep the 
matter secret so he sent Agnes to Pensacola. Florida, with funds to get 
a. divorce. She went to Florida but did not obta.in a. divorce._ 

'"· Aocuud h!l(l no recolleotion ot going to Leesburg. The signature 
on the application tor a marriage l:ioense n.1 not his usual dgnature. U 
he 1aigned it it 1hows he wu drunk. He wu oonvinoed b7 the marriage lioenu. 
that he married Agnes. At tha.1? time he wu already married to Ullian 
Kline. He did not tell. Agnes ,that he wa.a married until July or August. but ' 

. he suapeoted that she knew it all of the time. Ther sought the annulment 
aeveral de.ya after the· oeremoey on the· growld.s of :intoxication. He admitted 
that he spent nights with Agne• at her hOllle' betv.·een January and July 1944 • 

. He did not live with ·her because of azv desire on hia part but beoauu ot 
_her threat, ot exposure. , "Only when I was intoxioated did I ever spend 
aey time with her" (R. 28-30). "· · 

. ' 
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Aooused stated he had been in the A;rmy five yea.rs in August 

1944. As an enlisted man his highest grade was technioal sergeant. He 

graduated from Officers' Candidate Sohool in Ootober 1943 and was olassi­

fied as a Link Trainer Officer., but because of his oivilia.n experience as 

a night club opera.tor he was appointed Club Offic~r instead (R. 21-27). 


5. Agnes Alfa. Gra.ves testified in reoutta.l that accused drove his 

car fran the.Pa.rs.mount Club to a. minister's house in Albany. From there 

tney proceeded by oab to Leesburg. Aooused signed the application for 


'the marriage license and answered all of the questions asked of him by 
the Ordinary in Leesburg. They returned to accused's car by cab and then 
accused drove to the Paramount Club. The marriage was consummated later, 
in the New Albany Hotel. Thereafter until July or August 1944 accused 
s·pent "pretty nearly every ~ght" with her "unless he was busy or some­
thing". (R. 37-38). 

6. The eviden:oe for the prosecution clearly establishes that the 
accused did, at the time and place alleged in the Specificati_on of Charge 
I contract a marria.ge with Agnes Alfa Graves when he, the accused., had a 
legal wife living. This was oonoluaively shown by the testimoey of the 
first wife., the official w~o performed the bigamous marriage, the applica.• 
tion for the marriage license, the license itself and the testimoey of. 
Agnes Alfa Graves with whom he entered into the b}ga.mous marriage. The 
accused's defense that he was so intoxicated at the time that he did not 
know what he was doing and therefore was not capable of any criminal or 
matrimonial intent was rejected by the court. We oan find no good reason 
for disturbing its finding!!!• The weight of· tile evidence favored such a 
conclusion. It wa.is-shown tha.t he was able to drive his oar on part of 
the ~rney to and from Leesburg when the cerem.oey took place.· He , 
answered all of the questioru. neces~ary to procure the license and did 
not appear intoxicated to the.Ordinary. His conduct after the marriage_ 
of living with Agnes. and continuing to cohabit with her a.a husband. and 
wite·waa no~ consistent with his defense. m.s contention that he wu · 
f'oroed to live 1\'ith her because she threatened to expose him was un­
believable. because., during that period of time, Agnes did_not knol'l that he 
had been previously married and ha.d a. wife living and therefore _had nothing 
to expose. We find no difficulty in sustaining the findings of' guilty ot 
Charge I and its Specification. . 

Xhe plea. of' guilty coupled with the entries ma.de in the morning 
report of' the accused•• organization and his admission on the witness 
stand ooncluaively l'how that the a.couaed "WU aba~nt without proper leave 
from hi, orga.nite.tion f'ram 7 March until 14 March 1945 as alleged in the 
Speoifioa.tion ·of Charge· u. His contention that he wa.1 nervoua and upHt 
and that he dra.nk heavily during that period of time oonatituted no def'enae 
to the Charge. 

7. War Depa.r:tment records 1how the accused to be 35 ye-.rs of' a.ge 
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and married. He oompleted high sohool and attended Detroit Institute 
of Teohnology for 2-1/2 yea.rs. He was employed as a sales representative 
for about eleven years by an automobile m.anufaoturing concern and for o:ae 
year by a brewery. He established and operated a night club for about 
six months. He enlisted in the s ervioe on 9 August 1940. As an enlisted 
man he reaohed the grade of Teohnioal Sergeant. During most of his en­
listed service he served as a Link Trainer Instruotor. He attended and 
graduated from Offioers' Candidate School at Miami Beach, Florida., where, 
on 16 Ootober 1943, he was commissioned second lieutenant, Air Corps, AU3. 
On 3 January 1945 Agnes Kline notified the Department that she married the 

' 	ao.oused on 11 January 1944 and seven months later he told her that "he had 
a wife baok home. n 

8. The oourt was legally constituted and had jurisdiction over the 
acoused and of the offenses. No errors injuriously affecting the substan­
tial rights of the accused were committed during the trial~ In the opinion 
of the Board of Review the reoord of' trial is legally sufficient to support 
the findings and the sentence and .to warrant confirmation of. the sentence. 
Dismissal is authorized upon a conviotion of a violation of Article of 
War 61 or 96. 

, Judg~ Advocate. 
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Bf ASF, JAGO, Washington 25, D. O. 

TOa !tie Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, ·there 
are tra.namitted herewith for your action the record of trial and the 
opinion of the Board of Review in the cue of Second Lieutenant. Karle 
E. lline (0-58281'), .Air Corps.­

. 2. Upon trial by general court-me.rtial this officer wu found guilty 
of bigamy' in viola.tion of .A.rtiole or ifar 96 (Charge I) aDci. of being absent 
withou~ leave for eight de.ya in violation of Article of War 61 (Cha.rge II). 
Re wa.s sentenced to be· dismissed the service and to forfeit &l.l pay and 
allowances due or to become due•. The renewing authority approved the· sen­
tence, remitted the forfeitures, and forwarded the record of trial for a.ction: 
under Article of War 48. · 

. 3. A aumms.ry or the evidence may be found in the aocompa:eying opinion 
of the Boe.rd of Review. I concur in the opinion. of the Board of Revtew that 
the :record of trial is leg&lly sufficient to support the findings and the 
sentence and to warrant conf'i:nna.tion of the sentence. 

The a.ocused was lawfully married to Lillian c. Kline on 4 February . 
1943 in Detroit, Jriohigan. On 11 Januaey 1944 while his wite was still living 
he contracted a bigamous ma.rria.ge with a girl whom he had recently met at 
his milita.ry station and lived with her a.a huaba.ni a.nd wife tor a.bout six 
months when ahe discovered, and he admitted, his marital sta.tua (Charge I). 
They aepara.ted. He was tr&I1Sferred to a different sta.tion. Six months 
later she reported hi• biag,,noua conduct to the milita.ry authorities. He 
wu ordered to return to his previou1 sta.tion, but while en route he absented 
himselt without proper leave for a period of .eight days (Charge II). The 
oonduot of aoouaed disoloaee·that he ia morall~ umrortey or his commieaion. 
Disl!lissa.l ia justified. I recommend that the sentence ai1.Aough-inadequate 
be confirmed. and carried. into execution. · 

4. Inclosed is a tom ot action designed to carry into.execution the 
~oregoing recommelllia.tion, should,, it meet with your a.pproval. · 

c-T~-· ,
..__LA-,.,_.,_'-- ·, .. : .,··~ >- ·-· - ... 
. J .. 

2 Inola MYRON C•. CRAMER 
· 1. ~cord of trial Major General. 
2. Form ot a.ction ·1'he Judge .Ad.•ooa.te· General 

--------·--------·--­
( Sentence as appro_vedby reviewing authority confinnede acm .301, 7 Jilly 1945). 
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U N I T B D S T A T ;E S ) .A.RMI ilR F<l?CES 
) WESTERN n.mo TRA..DrOO CC&!MAND 

"'·· ) 
) Trial.by' o.c.K., convened 

First Lieutenant WTIJJAM . ) at Merced U1rfJ' .lir Field,· 
T. STIIUltALT,l: JR.. · :· .· ..:·) Merced, Cal.itornia, 2S . · 

. (O-S8047S), J.ir Corpe. i, - '). April 194S. Dismissal and 
). total forfeitures • 

. 
. OPINICll·ot-the BOARD OF REVmf 

Sma.N, UICELI and BE.lRDSIBY, Judge A.drocates. 

· 1 .. · The Board of Rmew has en.mined the 'record of trial 1n the cue 
.of tbe o!ficer m.med above .and submits this, ·its q,iDion, to Tbe Judge 
Adyc,cateatmeral. 

. ~ ' . . . .. . . . . ; . 

2. Accused wae tried upon the toll011ing Charge and Specit1cat1cn11. ' . ' 

CHA.ROE1 ···. Violation of the 94th .Article ~ War, 

Speoifioation 11 In. that ·w11.i1am-Taylor Stirewalt, Jr•• 1st Lt., . 
. J.ir Carps (then Technical Sergeant), 3026th J.AF Base Unit,. 

Merced Arrq .J.1r. Field, Merced, Calif'ornia, did, _at Belem., 
Brazil, on or aboo.t 1 August 1942, :make a cla1m against the 
United States, b;r presentillg same to H•. ll'alker, ~jor, 
Finance Deputme:nb, · United States ~, Finance O!ticer; .. 
South Atlantic Wi~J Air Transport Carn:nand, Belem, Brazil, 
an officer of the thited States duJ.7 authorized to paT such· 

. · 	claims, 1n the amcant ·of Thirty-Eight Dollars and Sennt7• 
Five Cents (l)B..7S)., for monetaey allowance in lieu of 
quarters from 1 August 1942 to .31 August 1942., incluain, . 

.	for Myrtle Ester Stirewalt., Oclopee, Florida, depement 
wife., which claim was false and fraudulent 1n that the said 
Myrtle Ester Stirewalt was not bis wi!e, and was then. known · 
b7 the saidWilliam Taylor Stirewalt, Jr., 1st Lt., Air . 
Corps· (then 't~chnical Sergeant) to be false and fraudulent.· 

. Specification 2& Iti. that William Taylor ·Stirewalt, Jr., 1st' Lt., 
Air Corps (then Technical Sergeant)., 3026th Ail' Base Unit,· 
Merced Ann1 Air Field, Merced, Cal.ifornia, did., at Belem, ,, 
Brazil, on,. or about l October 1942, make a claim .against the 
United states, bT present!.~ same to· H. Walker, Major, 
Finance Department., T.Tnited States ,Army, Finance Officer 37th 
Ferr;ying Squadron, Belem, Brazil, an officer o! the United . .· · 
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states ArmY duly authorized ·to pay such claims, in the 
amount of Thirty-Eight, Dollars and Sevent)"~ive Cents 
· ($38. 7.5}, foi: moll;8tar,' allowance in lieu 01' 'quarters 
1'rom l october 1942 to Jl October 1942, · inclusive, for . . 
Myrl.le Ester stirewalt, Oclopee, Flor-lda, dependent. wile, 
which claim was false and fraudulent 1n that the said 
Myrtle Ester Stirewalt was not his wife,. and wa~ then 
known b7 the said William Taylor Stirewalt, Jr.,. 1st Lt., 
Air Corps (then Technical Sergeant} to be !alee and fraudu­
lent. · · 

Specification 31 In that William Taylor Stirewalt, ·Jr., 1st 
Lt., Air Corps (then Master Sergeant), 3026th W Base · · 
Unit, Merced Arm1 Air' Field, Merced, Cali!ornia, did, at 

·Belem, Brazil, on or about l November 1942, make a claim 
against. the United States,. by presenting eama to E• C~ 

,Rogers, 1st Lt., Finance .&Jepartment, United States_Army, 
Finance O!ficer, 37th Ferryillg Squadron, Belem, Brazil, 
an officer of the United States duly- auth~rized to pay such 

· claims, in the amount. of· Thirty-Seven Dollars and Fifty 
- Cents ($37.,0), for monetary allowance in lieu of quarters 

from l November l94t tp 30 November 1942, inelusive, for 
llyrtle Est.er Stirewalt, Qelopee, Florida, -dependent, wife, . 
which claim was false and fraudulent in that the said 
'Myrtle Ester Stirewalt was not his wife, and was then.known 

· b;r the said William Taylor Stirewalt, Jr., ·1st Lt., Air 
Corps (then Master Sergeant) to be false and fraudulent.· 

. . . 
Specification 4• .In that WU11.am Taylor Stirewalt, Jr.,,lst 

· Lt.~. Air Corps (then Master Sergeant), 3026th A.AF Base 
Unit, :Merced A1:'IIJ..Y" Air Field., Mere'ed, California, did, at 
Belem, Brazil, on ar about l Deceni:>er 1942, make a claim 
against the United States!. by presenting same to E. ·c. 
Rogers, 1st Lt., Finance Department, united States Arm.y, 
Finance Of'fi:cer, 37th Ferrying Squadron, Be~ Brazil, 

· an officer of the United States duly authorized to pa;r such 
claims, ~ the amount of Thirty-Eight Dollars. and s~nty­
Five Cents ($38. 7S), for monetary allowance 1n lieu of 
quarters from. l December. 1542 to 31 December 1942, inclu• 
sin, for Myrtle Ester Stirewalt, Oclopee, norida,_ de- · 
pendent wife, 11hich claill. was false and i'raudulent 1n that 
the said Myre.le Ester Stirewalt was not his 'Wife, and was 

. then known by-the said William Taylar_ Stirewalt, Jr., 1st 
Lt., J.ir Corps (then »astel" Sergeant) to be false and 
fraudulent. · · 

' 
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Specification 5: In that William Taylor Stirewalt, Jr., 1st ! 

Lt., Air Corps_ (then Master Serg~ant), 3026th AAF Base 
.·unit, Merced Anny Air Field, Merced, California, did, at 
· Belem, Brazil, on or about 1 January 1943, make a claim 

against the United States, by presenting same to E •. c. 
Rogers, 1st-Lt., Finance Department, United States Army, 
Finance Officer, 3.7th Ferrying Squadron, Bel8:11, Brazil, 
.an officer of the United States duly authorized.to pay such 
claims, in the amount of Thirty-Eigl}t Dollars and Seventy- _ 
Five Cents ($38.75), for monetary. allowance in lieu ot . . 
qua~e,n from 1 January 1943 to .31 January 1943, inclusiTe, 
for Myrtle Ester Stirewalt, Oclopee, Florida, dependent 
wi.f.'e, which claim was false and fraudulent ·1n that the said 
Myrtle Ester Stirewalt was not his wite, and was then 
knolln by the said William Taylor Stirewalt, Jr., 1st Lt., 

. Air Corps (then Master Sergeant) to be false and fraudulent. 

He pleaded guilty to and was found guilt7 of the Charge and Specifica­
tions. · No. evidence of previous convictions was introduced. He WUJ sen- ­

• teneed to be dismissed the service and to forfeit all pay and allowances 
' 	 due or. to become due •. The reviewing authority approved the sentence and 

forwarded the record of trial for action under Article ot War 48. 

3• Since the acrused pleaded guilty to the Specifications ·and Charge 
' 	 there was little evidence offered on behalf' of the prosecution. Photo.;. 

static copies ot a check in the sum of $373•78 made paj"able to the ac­
cused and drawn on the Treasurer of the United States, and photostatic 
copies of ~)TOlls in support of the -Specifications were offered 11'1thout. 
objection tPros. Elt• l).. It was also -stipulated ,that William T. stirewalt, 
Jr., Technical.Sergeant, Air Corps, is the same person as the accused · 
"D~ OD trial in this case• (R. 9). With that the prosecution rested. . . 

4. For the defense there ns ottered into evidence (and accepted) 
a Receipt for Miscellaneous Collections (Def'. Ex•. A.) 11hich shows that OD 
the 18th ·of llq 1943,. there was paid back ,to the United States b7 the ae.;. 
cuaed the sum ot $.376.40 11hich covers the amount. involTed in the five 
Speei.tications herein. A clear history of the entire circumstances sur­
roun~ this case is given by- the accused who took the stand in his om 
defense. His story was substantially as· follows: , • · 

The accused; af:ter being advised of his rights and privileges as a 
ntness, elected to testify under oath in his own behalf. He admitted . 
his identity aa the accused in the case and stated that he enlisted at 
Memphis, Tennessee en 21 September 1940 and received recruit training at 
:Maxwell Field, Ala~. Thereafter he was transferred to Orlando, Florida, 

) 
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where he met a girl whom be had knoll?l llhile in college and to whom he 

was subsequently engaged.' However, being an enlisted man, he could not 

get permission to marry. He was then sent to Adninistrative and Techni-· 

cal Schools and after serving as First Sergeant at·T.W.A. Conditioning 

School in Kansas City, Missouri, he was transferred back to Florida 

'Where he was to ootain :bis orders to go overseas. At that time· he was 

a Technical Sergeant and again associated with the girl he had previously, 

known in college. Later, af'ter he bad been transferred to Belem, Brazil, 


· he received a letter. from the girl _saying that she was · pregnant. He 
endeavored to make a decision in the matter h:iJnseU but; .ttmade the wrong 
decision"~ He went to see the Sergeant :Major ·o! his organization and 
told h:iln his st01"7. The Sergeant Major made entries in his service 
record to the e!f'ect that the girl was his wife. At the· conclusion or 
his tour or duty in South America he returned to the United states to · · . 
attend O!.ti~s' Canc;lidate School and 1t was there that. he was questioned 
concerning entries on his service record. He talked to '.t,he f'inance 
officer am •1t was decided that· 1t woald be better for rq part that I 
should f:81' the mcnq back; so he made the arrangements !or me to pq the 
money back.• After the mone7 had bean repaid, be was told that it would 
be necessar,y for him to go be.tore the faculty board which would deter- · 
mine whether or not he wall.d be permitted to continue in the officers t 

· caniidate school. He and other witnesses who had been in Belem, Brazil, , 
were questioned by the faculty board and the investigating officer talked 
·to the gµ-l illV'olved. :rt was the decision ot the facult7. board that he 
should contimJa in officers' candidate school. .Approximately one week 
later, af'ter appearing before the faculty board, he was called bei'ore the 
Camnanding Otticer of tbs 0.tticers' Candidate School and Officers• · 
Training School llho advised him that he would probabl.7 be .tried b;r special 
conrt-martial. Later he was informed that he would be punished under · 
tJie 104th .lrtiele o~ Waµ-, which waa accordingl.7 done and he ns restricted 
to his barracks tor one week and giffn special details to perfom•. 

. ,, . . ,- ' 

He canpleted ot!icers' candidate training and was con::dssioned ~d .. 
· sent; t9 Sa!l Antonio, Texas., as an engineering officer. He was then -- ·. · 
transferred to Barksdale Field and the m.ati;,er was brought up again and re-. 
investigated. The matter was- sent· back t'o Washington and he "thought that 
would be a11•. He was then transfe-rred to the 307th Service <k'oup and 
llhile there he requested pilot training as a student officer. He was sent· 
to Santa Ana, Calif'ornia, ani ·af'ter his arrival there, the f'ile in his 
ease was returned from Washington- and he was advised that he could not 
cart.inue with hia pilot traim.ng. Final.:cy' charges were preferred agaµist 
him and then 111thdrawn. He remained at Santa Ana Ar,n-:r Air Basa until. , 
November, 1944, 'When he was transferred to :Merced Army Air Field' where he 
remained unt.11 present charges ware again preferred against him (R. 9 13)•. 

. . , 
. On cross1V:nd nation the accused stated that he was called int~ the · 

· Personnel ot!ice at X1am1 Beach ,and- that he talked ·wit!?, the finance otticer · 

http:traim.ng


(ll9) 

concerning the name of the person appearing on his pay voucher. · At that 
.	time he told the finance officer that he did not know the person whose 
name appeared thereon, sqing that it mist have been included therein 
by mistake as he had intemed to make an allotment to his mother CR. 13). 

Two letters were introduced into evidence by the defense without 

objection. One letter dated 3 June 1944 and signed by Captain Thomas K. 

Mixon, Headquarters ,of Air Service Command Training Center, F,resno, 

California, states that from 24 November. 1943 until February 1944, · the 

accused exhibited superior ability and excelled in his duties due to his 

previous experience as a crew chiefJ that in the opinion of said offi ­

. cer the accused had displayed unparalleled initiative; and that hia 
.· integrity as an officer could not be qi_2estioned during his assignment to 
the·353rd Service Squadron (De1'. Ex. B). In the other letter, dated S · 
June 1944, signed b;r Captain James R. Blake at the same station, it 1a 
stated that the accused llhile assigned as assistant engineering officer . 
of the 307th Service Group from l July 1943 to 20 November 1943 dis- ·· 
played more than ordina.r;r initiative in the discharge of his duties; that 
he also displayed steadiness d character and integrity and had the· · 
complete confidence of all, of the enli1ted men in the. engineering section 
(De!. E~. C). 

·S. There is nothing in the ·record or the evidence. which would indi­

cate that the story of the accused 11 less than the absolute truth. The 

accused ,ras pmi.shed under Article .of War 104. · This is a bar.to trial 

!or minor of.fensee only. Whether or not an offense may be considered as 


· "minor" depends upon its natureL the time and pla.ce of' its canmission, 
am the person committing it. l'he term ineJ,udes derelictions not. in­
volving, moral. turpitude or &?lJ" greater degree of crim1nalit7· or · ·. 
seriousness than is involved in the'average offense tried b;r summaey court­
martial, An offense for which· the Articles of War prescribe a mandatoey 
punishment. or authorize the death penal.tr or .penitentiaey- confinement is 
not a minor offense (MCM, 1928, par. lOSJ.. Since a penitentiaey- o.r.tense 
1a authorized !or the oi'!enses of' which the accused was 1'0tmd guilty, 
we are obliged.to'hold that these were Mt minor offenses, and therefore 
the punishment meted out; mder Article of War 104 ns not a bar to trial 
1n this case. · · 

-	 . 
6. · Ho•ver, there is another matter that merit.a eerious considera­

tion, and that is the question o.r condcmtion; Generally speald.l'.lg, the 
mere !act that charges have CllCe been preferred and dropped by a com­
mander does not mean that the offense has been condoned. Nor does a . 
mere restoration :to duty operate as a pardon. The theory of condonation, 
widely' accepted under English law, has but limited application 1n this 
countr;r. In m111tary law it 1a not unknown but it 1a applied with caution.,· 
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It is___most commonly used where a deserter is unconditionally restored 
to duty without trial by an authority competent to order trial. In such 
a case ccnstructive condonation as a plea is provic1.ed for by the :Manual 
for Courts-Martial. The Manual does not provide that this is the only 
case in which the theory of constructive condonation applies.· Whether 
or not it should apply in a-ny given instance 110uld appear to depend on 
all the facts'an:i circumstances, since the question is a mixed-one of 
law and fact. 

However, a promotion or appointment to a new off'ice of an officer 
of the Anrr:,, while under arrest and charges for the camission of an 
offense, will operate as a constructive pardon of such offense and con­
stitute a val.id bar to a trial therefor (Winthrop's Mil. Law & Pree., 

. Rev. Ed., PP• 270-71). · 

In the instant, case, all of the mater!al facts were known to the 
proper authorities at the time the accused was attending O!ticer Candidate 
School. Despite this knowledge, the matter was disposed of by punishment. 
unde_r Article of War 1(4 ,and the accused was permitted to continue his 
studies, · was graduated and commissioned· a second lieutenant:, on 26 June 
1943, near~ six months after the commission of the latest offense for 
'Which he was tried. On ll February 1944, nearly l4 months aft.er the com~ 
mission of the offenses for which be, was tried, he was promoted. to first 
lieutenant. ' . . , 

The instant trial took place more than a year after his pranotion 

to bis present grade and more than two years from the date of his last 

alleged offense. · · 


It appears to ~ that this case 1s on all .tours with the principle 
enunciated by Winthrop as above quoted; Thie is not a case 'Where the 
of.tenses were not discovered until .after the promotions ftre madeJ nor a 
case in llhich the facts did not came to light until afterward; nor yet one · 

· . in l'lhich the accused· concealed the. facts so that they were-undiscover­
able or llDdiscovered until after his camnission and subsequent promotion. 
The ot'fenses. for which he was tried were.fully known to the very' au­
thorities who had him commissioned. The· accused made restitution, obtain­
ing a receipt from the .A.niG" Finance o!!icer. This, plus the fact that; · 
punishment under Article o.t \far 104 was administered is ample proof that 
Lieutenant Stirewalt 1s graduation rrom 0.tticer Candid.ate School and his . 
appointment to second lieutenant occurr~d nth full kn01rledge or all the 
·circumstances. · · · · 

·' . 
t 
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· This case is easily distinguishable· from the case quoted under 
paragraph 369(3) of the Digest of the Opinions of The Judge Advocate 
General, 1912-40 (C¥ 145848) since in that case the promotion was a 
routine matter ard the facts surrounding the commission o! the offenses 
by the accused, or even the fact that charges were pending, were un­
known to the 4djut:.ant General's Office. · · 

Here there is no question of a promotion while charges were pend­
ing, but an actual acknowbdgment that the· offenses were committed, a . 
disposition of them by an officer who had the right to dispose of them, 
and a commission and promotion subsequent thereto. To us this is a · 
clear case ot constructive condonation of the offenses. 

· By this we do not; intend to mean that. this· case is to be taken as 
authority for the proposition that wheneTer'an officer or enlisted man 
is promoted, such prcmotion is a constructive condonaticn of all or any­
offenses previously camnitted by him.. That a mere change in status · 
Dig. Ops. JAG 1912, P• 97) or a'promotion (sec. 369(3), Dig. c,ps. JAG 
1912-40) does net so operate has 3lreaey- been decided. We do hold, how­

.ever, that in this particular case, and under these particular circum­
stances, the action o! allowing this accused to continue and. complete his 
course at O!ficer Candidate School and to have him commissioned there-· 
a.!'ter 1a a condonation of his fomer known offenses. 

While it is true that the accuaed pleaded guilty to the offenses 1, 
charged, from the evidence he ottered it ii clear'that he merely in• · 
tended to uiake a clean breast o! all the facts 1n the case, as he had 
dCl'le full:r t1r0 ;years before. ' · 

A p.lea or guilty admits nothing as to the merits o! ·th~ case {M:CM, 
1928, par. 64a, P• Sl). Arter hear1ng the accused, the c,ourt in this 
case should have proceeded a• if the accused had pleaded not guilt,- under 
the authority .ot. Article of War 21. Actually, it would haTe been proper 
to plead ae a special plea, ccmdonation in bar of trial. On such a plea 
the court should han granted the plea and thus disposed of the entire , : 
inatter. ·, · 

7. For the reasons above aet !'orth the Board ot. Renn is ct th• 
opini.:in .that the record. of trial ii iegallJr insutticieat to support the 
findings and the aentence; , · 

' _,._=::1:.!..:.....t~:!:::=:~:::::~---' Judge AdTocate 
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Hq ASF, JAGO, Washington 25, n.C. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 1iay_l945, tnere 
are transmitted herewith for your action the record of trial and the 
opinion of the Board or Review in the case of First Lieutenant William 
T. Stirewalt, Jr. (0-580475), Air Corps. ., 

2. Upon trial by general court-martial this. officer pleaded guilty 
to and was found guilty of making false claims against the Goverruncnt 
in the amounts of $48.75, $J8.75.,"$J7.50, $37.75 and $38.75 (Specifica­
tions 1-5, Charge), in violation of Article of War 94. He was sen­
tenced to be dismissed the sernce, and to forfeit all-pay and allow­
ances due or to become due. The reviewing authority approved the sen- . 
tence and forwarded the record of trial for action under Article of War 
48. 

·3. A SU!l1Ill2.ey of the evidence may be found in the accompanying 
opinion of the Board of Review. I do not; concur in the opinion of, the 
Board of Review in this case for the following reasonsa 

!.• The doctrine or 11 constructiva eondonation" is inapplicable 
herein. 

' ' 

The Board of Review is of the opinion that the findings of guilty 
and the sentence should be disapproved because nto us this is a clear 
case of constructive condccation of the offenses" (P• 7). 

What is the source of this "constructive condonation" upon 'Which 
the Board thus relies? · ­

-
(1) 'J.'he only "constructive condonation" set· _fort.h:in the Manual 

for Courts-YJrtial is that relating to desertion (par. 69b). The Board 
of Review admits this but says that the Manual 11 does not provide that 
this is the only case in 'Which the theory of constructive condona.tion 
spplie~" (p. 6). . · . ­

But there is good reason for beli,eving. that 1'hen the :Manual named 
this single ottense (desertion) that it intended the doctrine to apply 
only to it. The reason for this is clear. By the verr nature- of the 
offense, desertion 1s expressly', directly and unequivocally condoned 
when a deserter 1a unconditionally' restored' to duty b7 one who has au­
thority- to ordm- him to ~e tried. 'l'hat is p~ and parcel of the act of 

~ 
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restoration. The act of condonation addresses itself directly to the 
offense canmitted. · · 

hloreover, the familiar legal principle that the naming or a single 
specific act or crin,e :oocessarily excl1?-des all others is applicable here. 
If it had been inta'lded that. fraud against the Government (involved in 
this case), or murder, or rape, or absence without.leave., should be con­
dored by some act of the proper authorities and that a special plea 
based thereon might be raised upon trial., then it must be presumed that 
the 1~anual wculd have so stated. 

··l 

This view finds specific support in cM 232968 McConniclc, 19 BR 263, 
279,.in·vihich it was expressly stated: 

"Constructive condonation relates ~ to a charge or 
desertion." (Underscoring supplie~is case also in­
volved an officer. He was chareed under AW 95 with being · 
drunk and disorderly upon several occasions). 

(2) But has the doctrine been accorded.wider applicability by the 
custom of the service? In CM 217589., Kane, 11 BR 265, 270., it is said1 

11The War Department £er many years has held the view that 
. ;promction operates as a constructive pardon only when the 
· officer promoted is under a sentence, and his promotion 
is inconsistent with the sentence (Dig. Ops JAG 1912, P• 
838) ••• ••"' . · · · . 

C1early., this case does not come within such definition of the appli­
cability of the doctrine. Accused w:as not "under a sentence, 11 to begin 
with and, therefore., his being· commissioned or his subsequent promotion 
could not have been "inconsistent with the sentence." 

An examination of the cases in which this particular application . 
of the doctrine has been made reveals that condonation was implied when, 
and only when., the execution of the sentence was inconsistent with the 
promotion. In C l.4389, 13 Aug 1903., Di.g Ops JAG 1912., p. 838., it was 
held that the promotion of an officer 'Who is su.f'fering punishment under a 
duly approved sentence is a constructive pardon if the promotion was :in- . 
oonsistent with the further operation of the sentence;· otherwise ~· 

(3) The Board of Review appears to assume that there is same well 
recognized legal concept of constructive. condonation or- implied pardon 
which may be resorted to when the facts of a particular case warrant. In 
46 c.J. 1190., it is saids 

9 

• I 
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11Implied pardons are of rare occurrence and a:::,parently 
arise "When a person convicted of crime is appointed to 
office by the pardoning power; a pardon of this kind has 
been held inoperative in the case of conviction for 
treason," _citing __ Ra:leigh's Case, 2 Rolle 50, 81 Reprint
652. , . 

In .31 ·Ops Atty Gen 419, Attorney General A. Mitchell Palmer· consid­
ered this precise question, traced the development of the laws relating· 

· to pardon and condonation of offenses and concluded and held that: 

' "• ••• a pardon by implicati-0n or construction is a 
thing not known to or recognized by the law ••••11 

i'urther consideration of this opinion will be given below. 

12.• Tb.ere was in fact no condonation of these offenses. 

Assuming for the moment, however, that such doctrine were appli ­
. cable in a case of this character, in my opinion, the facts of this case 
fail to show_ any condonation•. 

11Condonaticn° has been defined as the. pardon of an 'offenser the 
voluntar.r overlooking or forgiveness of an offense by t,reating the of­
fender as if' it has not been committed, µsually upon condition that the 
offense will not be repeated, 15 C.J.S. 814. "Constructive" means 
derivative, inferential, inferred, implied, made out by legal interpreta­
tion, 16 c.J.s. 1515. 

_ To condone or to pardon an offense there must· be an express act upon 
the pa.rt of the authority having power to condone or pardon and such au­
thority must have his mind directed to that certain of!ense and be con­
sciously willing for exempt ion from the consequences of it. (See United 
States v. "i"iilson, 7 Pet. 150, 160-161; Burdick v. United States, 2.36 O.s. 
79, 89, 90). 

Apply such principlee to ·the instant case.· Here there was no . 
"volunl;ar,r aver-looking" or the offense or "forgiveness" of the accused.. 
The offenses were not overlooked because they had been specifically pun-• 
ished, albeit the pmishment had in fact no legal effect. But the point· 
1s that the offenses were recognized and purported disciplinary action 
taken thereon. Clearly nothing was "forgiven" for the officials believed 
that punishment had been inflicted and that accused had, in effect, 11paid 
his debt." There was no conscious willingness to exempt accused from the 

10 
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consequences of his wrongful acts for it_ was believed that punishment 
therefor was at an end, it was a closed chapter, at least insofar as 
the authorities Vlhose conduct is supposed to have condoned these of­
fenses. v:ere concerned. 

£• The rule announced by YCinthTop and relied upon by the Board of 
Review in this case to the effect that a promotion or appointment to a 
n3w office, of an officer of the Army1 while under arrest and charges, 
will erate as a constructive ardon of such offense is disti shable 
on the facts from this case, is veg dou soundness and ought not 
be followed herein. 

(1) The· Board of Review expressly states that this statement from 
Iinthrop is on 11all fours" with the present case. This cannot be for 
i"iinthrop was expressly. speaking of promotion or appointment to a new 
office, 11wh.i.le under arrest and charges for the commission of a mili ­
tary offense.• 

In the present case., no 'charges were pending nor was accused under 
arrest either when he was commissioned or l'lhen he was promoted. More­
over, there were no outstanding offenses for 'Which he had not in fact 
been punished, although it is true that.the punishment in legal effect., 
so far as being a bar to trial by courl11artial, was a nullity. But 
clearly these facts distinguish the, case from that mentioned by Winthrop. 

_(2) But even if the Winthrop statement can be said to apply as 
fully and as completely' as the Board believes it does, then it is sub­

. 11'.itted that the principle enupciated by Winthrop is o! such doubtful 
soundness that it ought not be follcwad. Winthrop cites as authority for 
this proposition. three comparatively earl:r opinions of the .A.ttorne:r 
General, handed down in 1842.,· lBSJ., am .lBS6, respectively. The sound­
ness of each or these. ~hree ·opinions has been seriously and expressly · 
questioned and. the conclusions rea.ched therein have been repudiated in an 

.opinion or the Attorney General dated 4 April 1919 and appearing in 31 

.Ops Atty Gen 419. This was an opinion rendered the Secretary of the Navy 
upon the question of constructive pardon of a Naval 01'.ticer b;r reason o! 
promc,l;ion am because it is believed to be .Vt!Jr'J' helpful in the consider­
ation c>f the present subject, substantial portions o1' the opinion are 
set out. 'l'he questions of law arising were set out as followsa . 

' ' ' 

"' (a) 'Does the promot~on or:an officer of the Navy while 
under charges awaiting trial '·by' general court-martial 

, operate as a constructive pardon or the offenses charged
against him? · · · · 

1 (b) If so;· is it neces8817 for such o!.ficer, 'When later 
brought .to trial b;r general court-martial for such. offenses, 

'11 
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" 

. . 

to bring the fact of such promotion to the attention of 
. th~ court-martial, by special plea or otherwise, in 
order to have the proceedings of the court-martial set 
aside by the reviewing authority., or is it. sufficient i! 
tr~ fact of such promotion is placed in the records. of the 
case, after trial but before final· action is taken by the 
reviewing authority., '" 

* *' * * * 
"After a careful investigation, no authority has been 

found for the possibility or validity of an implied · pardon 

except the opinions of Attorney General CUshing in 6 Op. 

12,3, and 8 Op. 237., and the opinion of Attorney General 

Legare in 4 Op. 8. (Note that these are the same three 

opinions upon which 'Winthrop relies and which1 in turn, the . 

Board of Review relies in this case). The i'ormer rest en• 

tirel7 _on the authad.ty of the latter, without reasoning. . 

The latter with a like lack of reasoning relies entirely' on 

Sir Walter Raleigh's Case, 2 Rolle's Reps. so. In that 

report, of the case it is said. that the Chie.t Justice while 

holc:ling that there could be no implied pardon ot treason 

(the case before him), remarked that perhaps it might be 

different in felony. In the report. of the same case in 2 

Howells State 'frials, l, 34., no such remark is given, the 

Chief Just.ice merely' statingl 


, •· ••• .t'or by words of a special nature, in case 
· . of treason, you must 'be pardoned and not implicitly. 

There was no woz:d, tenc:ling to pardon in all 7ov:r com~ · 
missionJ and theretore you .must say something else to 
the purpose. '· 

•A pardon by" implication is not noticed in such authori­
tative English treatises as Hawkins (Pleas of the CrOffll, 
vol. 2, P• S42 et seq.), Blackstone (vo1·. 4, PP• 400., 401), 
Chitty (Criminal Law, vol~ l, P• 770 et seq.), Halsbur,y 
(Laws of England, vol. 6, P• 4di). These writers are :1n 
accord in mentioning only abaolute or full, and conditional 
pardons. The American 1ITiters add partial pardons...: in the 
nature of commutation or sentence-but none mentions an im­
plied pardon except .American and English Encyclopedia•. 
(See e.g. Bishop, Criminal Law, vol. l, sec •. 91.lu Whart,on, 
Criminal Procedure loth Edition, vol. 2, secs. l458-l474J . 
Cyc., vol. 29, P• 1.$60.) In American and English Encyclopedia 
(v.ol. 24, P• S.$2); where implied pardons are mentioned, no. 
authorities are cited but. the opinions of Attorney General 
Cushing, supra, and of :1Jllpl1ed pardons it is .saids 
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1 • • • • these, however, 'have been of very rare oc­
currence and are sor.1ewhat anomalous in their char­
acter. 1 

11No decision has heen found either in the Federal or the, 

State courts recognizing or even mentioning an :implied 

pardon. On the other hs.nd, the uniform tenor of the · 


. decisions is inconsistent with their legal possibility.• 

* * * * * 
" . . • • In Ex oarte Wells (18 How. 301, 310), the court 

said: 


•Such a thing as a pardon without a designation 
of its kind is not known in the law. Time out ot 
mind, in the earliest books of the English law, 
every pardai. has its particular denomination. They 
are general, ·special, or particular, conditional or 
absolute, statutory, not nece.ssary in some cases, 
and in some grantable of course.'" 

* * * * * 
· 11That a pardon is an express act based upon an intent di­
rected to the particular offense and the reasons excusing 
it with a will to wipe out the punishment therefor., is also 
shown by the decisions that a pardon granted through fraud 

'or misapprehension, the executive not being apprised 9f the 
true situation., is void; that a pardon not clearly directed 
to the specific offense vmich it is claimed to cover is 
not effective as to that offense; •••• It is safe to say 
that t.11ese cases would all have been differently treated 
both by counsel and by the court had anyone suspected that 
a right to a pardon could accrue from mere implication out 
of general circumstances beyond the record. 

11If a pardon by implication were held to be within the 
pardoning power as known to the common law and ado!,lted in 
the several constitutions., the result would be that, in 
every case 'Where it was pleaded or set up, an issue of 
fact would be necessary and a consequent inquiry into the 
actions of the Executive or the legislature, the inferences 
of !act to be drawn therefran., whether the subject acted 

13 
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in reliance on them and to nat extent., 'With 1118.IJY' other 
matters of a similar nature., all un!itting., even danger­
ous considerations in the determination of the important 
question of public law., viz, whether an amnesty- has been . 
duly' granted for an offense against the la.ws' of the State. 
Nor would the offmder have an;ything definite to sh01f as 
his title to his freedOll from punislment., open to all.the · 
world-a matter of considerable though lesser i:m.portance. 

"I bave therefore reached tb.e conclusion that a pardon b7 
ilnpllcation or construction is a thing not knOlfll to or 
recognized b7 the law, am I answer 7our first question ·1n 
the negative. This makes an answer to your second question 
unnecessar,-." • · 

4. Believing· as I do ·that this opinion by' the Board of Review con­
stitutes an ma:ision of the doctrine of constructive condonation not war­
ranted by' the authorities and that the doctrine., in a:q event., is in­
applicable to the facts of this cue., I submit that this opinion ought 
not be adopted b7 ••· Ccndonation of crime 'Which beccmes a legal bar to 
punishment therefor should be sanctioned only" upon the clearest authorit;r. 
I a unable to find such authority- in this cue. 

I desire to add., bJlreTer, that I believe injustice has been done 
thia accused. The record of trial and all allied and attached papers 
reveal that he has an excellmt record, that he got into this ditticu;i.t;r 
through foll:owing some bad advice, that he has made restitution am hH 
otherwise conducted h:u!sel.f' honorably and honest1y upon being ad'dHd. ot 
the character of the wro~ he canmitted. '1'he equities in his behai! 
appeal most i,troog1y to anyone ccnsidering this ·record. But clemency' 
should be shown to him through commutation of the sentence. That the 
equities are so strong in his favor does not justify or nrrant the an­
nouncement at a rule of law wbich, in his case, might work .substantial 
justice, but ,.when.applied later on might ver,y well enable persons far less 
wortey to escape just punishment. A.cccrding3.1', I recOlllllend. that the 
sentence be confirmed but camnuted to a reprimand, and that •• thus modi­
fied it be carried into execution. . . · 

S. Inclosed is a i'o~ of action designed to carry into execution 
the foregoing reco~ation, should it meet 'With your approval. 

~ <::.~--_-..._,~ 
2 	Incl.a. · llIRCN C. CRAMER 


l be of Trial Major General , 

2 FOl'll of Act;ion The Judge Advocate General 


' 
( 	~ntence is confirmed wt commuted to a reprimand. ocm .357, 21 July- 1945} ~ 
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WAR DEPARTMENT 
A:rtey Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGN - CK 280244 

UNITED STATES ) ARMY 
) 

GROUND FORCES REPLACEMENT DEPOT NO.l 

v. 

Second Lieutenant.THOMAS B. 
WILSON (O-l.30692.3)., Intantz:'Y. 

) 
) 
) 
) 

Trial by g.c.m • ., convened 
at Fort George G. Meade., 
Maryland.., 1 May 1945. 
Diemssal 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., O'CONNOR and MORGAN., Judge Advocates. 

l •.The Board 0£ Review has examined the record 0£ trial in the case 
o:t the_o.fficer named above and submits this., its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specification, 

CHARGEa Violation of the 61st Article of War. 

Specification, In that Second Lieutenant Thomas B. Wilson., then 
of Company D., Casual Battalion., now of Company D., lJth Replace-· 
ment Battalion., 4th Replacement Regiment .(Int)~ did., without 
proper leave, absent himself from his organization at Fort 
George G. Meade, Maryland from about 0001, 31 March 1945 to 
about 1715., 10 April 1945. 

He pleaded not guilty to., and was found guilty of., both the Charge a.nd 
the Specification and was sentenced to be dismissed the service and to be 
confined at hard labor., at such place as the reviewing authority might 
direct., for one year. The reviewing authority approved only so much o! 
the ·sentence as provided !or dismissal and forwarded the record of trial 
!or action under Article 0£ War 48. 

J. The evidence for the prosecution shows that by paragraph 18 0£ 
Special Orders Number 62 issued on 12 March 1945 by Fourteenth Headquarters 
& Headquarters Detachment., Special Troops, Second Arrrry., Camp Shelby, 

· 	Mississippi., the accused was assigned to Army Ground Forces Replacement 
\ Depot 	Number l at Fort George G. Meade, Maryland, and was instructed to 

report to the. "CG thereat" at l..200 on 30 March 1945 £or 11 Shipment Number. 
GP-449 (d)-A•. {R. 6; Pros. Exs. A, C). A fifteen day delay enroute was 
granted by an amending order promulgated on 13 March 1945 by the same 
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headquarters. Three days later, on 16 March 1945, the accused departed 
from Camp Shelby nth a copy of this latter document in his posses~ion 
(P.. 6; P!'os, Exs. A, P). 

., 

Subsequently, by verbal order of the Commanding General at Fort 
Meade, the accused was assigned unattached to nco D 13th Repl Bn 4th 
Repl Regt (In£) eff 31 Mar 45" (R. 7; Pros. Ex. G). The ;.ccused did 
not report to his new organization on the date specified but-remained 
absent without leave until 10 April 1945 (R. 6-7J Pros. Exs. A, E, F). 
At 1715 o'clock on that date he signed the officers' incoming register 
at the Replacement Depot (R. 6-7; Pros. Exs. A, D). 

4. Having been apprised of his rights as a witness, he elected to 
remain silent. No evidence was adduced on his behalf by the defense. 

5. The Specific~tion of the Charge alleges that the accused "did, 
without proper leave, absent himself from his organization ••• from 
about 0001, 31 March 1945 to about 1715, 10 April 1945"• 1'his offense 
was laid under Article of War 61• 

•
The accused's unauthorized abs·ence from his new station and 

/ 
organization for a period of ten days has been_neither ccnt.roverted nor 
explained. .Although no evidence was adduced to show that the accused was 

. informed of the contents of the original order dated 12 March 1945, his 
lmowledge of his new assignment may be inferred from his possession of 
the amending order dated 13 March 1945 and his ·departure on a fifteen 
day delay enroute. The Specification has been sustained beyonq a reason­
able doubt. 

6. The accused, who is single and 23 years of age, attended high 
school for three and a half years but was not graduated. From 1937 to 
1940 he was employed as a psrt time manager of a fa.rm. After voluntarily 

. entering the Army as a private on 12 November 1940 and serving in an en­
listed capacity for more than two years, he was conuniss~ned a second 
lieutenant on 5 January 1943. He has been on active duty as an officer 
sfnce this last date. 

7. The court was l~gally constituted. No errors injuriously affect­
ing the substantial rights of the ac~used were connnitted during the trial. 
In the opinion of the Board of Levicw fae record or trial is legally · 
suf!icient to support the .findin::;a end the sentence and to warrant con­
firmation thereof. Dismissal is authorized upon conviction of a violation 
of Article of War 61. 
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SPJGN-CM 280244 1st Ind 
Hq ASF, JAGO, Washington, 25, D. C. 

TO: The Secretary of War. 

1. Fursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the · 
opinion of the Board of Review in the case of Second Lieutenant Thomas 
B. Wilson (0-1306923), Infantry. 

2. Upon trial by general court-illal'tial this officer was found guilty 
of absenting himself without leave for a period of ten days from his or­
ganization, in violation of Article of War 61. He was sentenced to be 
dismissed the service and to be oonfined at hard labor, at such place as 
the reviewing authority might direct, for one year. The reviewing authority 
approved only so much of the sentence as provided for dismissal and for­
warded the record of trial for action under Article of V{ar 48. 

3. A swnmary of the evidence may be i'ound in the accompanying opinion 
of the Board of l\eview. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support the findings of 
guilty and the sentence as approved by the reviewing authority and to war­
rant confirmation thereof. 

,. Upon termination of a fifteen day delay en route the accused was 
under orders to report to Army Ground Forces Replacement tepot Number 1 
at Fort George G. Maade, Maryland, at 1200 on 30 March 1945. Lisregarding 
his instructions, he absented himself without leave and did not report to 
his new station uritil 10 April 1945. Since this was a serious dereliction 
of duty and since he offered no explanation for his conduct, he does not 
appear to be worthy of clemency anc, his further retention in the service 
would not be warranted. I accordingly reco11t:1end that the sentence as · 
api;roved by the reviev.ing authority be confinned and ordered executed. 

4. Inclosed is a form of action designed to car~· into execution 
the foregoing recommendation., should it meet ,rl. th your approval. 

2 	Incls MYRON C • CRAIIIBR 
Incl l - Record of trial Major General 
Incl 2 - Form of action The Judge Advocate General 

19 July 1945) -------------·--------------­t Sentence asc, approved by reviewing authority confirmed. GCID 2561 
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WAR DEPARTMENT 
~ Service Forces 

In the O!.f'ice ot nie Judge Advocate General 
Washington, D. C•. 

SPJGQ-CM 280245 1 '.,.. I! ' .... 
.,J •• • 1 

"I ' ~ ., ­
:..; "'1' ~' 

U N I 'l' ·E· D S T A T E S ) ARMY GROUND FORCES EEPLACEMENT DEPOT NO. 1 
) 

v•. ) Trial by o.c.M., convened 

Second Lieutenant WALTER 
) 
) 

at Fort George G. Meade, 
Maryland, 1 May 1945. 

B. ·BRANCHE (0-58.4.820), 
Infantr;r. ..~ 

) 
) 

Dilmisaal. and confinement 
for one (1) year. 

OPINION of the BOARD OF REVIEW 
ANDREWS, FREDERICK aDd BIERER, Judge Advocates 

1. The record of trial in the ca.se of the officer named above 

has been examined by'the Board of Rev.Lew.. and the Board 'S\lbmits this, 

its opinion, to The Ju.dge Advocate General. 


~ 

- 2. 1.be accused was tried upon the following Charge and Speci­

fication: · · 


CHA.RGEa Violation of the 94th Article of War. 

Specif'ieationa In that Second Lieutenant Walter B. Branche, 
Compa.ny- c,· 4th Replacement Battalion, 1st .Replacement 
Regiment (Int), did, at the Finance Office, · 2 .ta.rqette 
Street, New York City, New York, ·on or about 19 March 1945, 
present foz- p~nt a claim against the United States by 
presenting to the Finance O.t'fit.;er, Finance Department, 
2 Latayette Street, Nn York City, New York, an officer ot 
the United State• duly authorized to pq such a voucher, 
war Department Form NUJlber 3.36, in the amount o! one hun­
dred and '.torv dollar•, ($140.00) tor partial p~nt · 
tor seM'iees alleged to have been rendered to the United 
States by the said Second Lieutenant .Walter B. Branche, 
which said claim n.a .tal.H and fraudulent, in that there 

· wu then due him leH than $47.00 tor, seniees rendered 
and waa then· knom by the said Second Lieutenant Walter B. 
Branche _to be ·false and fraudulent. . . 

He pleaded not guilty to-and waa found guii.v of the Charge and Specifiea, ­
tion. No evidence of previous convictions wa,s introduced. He was sen-. 

. ~ced to dismissal and confinement at hard labor tor three 79ars. The 
ravining authoriv approved the sentence but reduced ~ period ot 
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confinement to one year, designated the Midwestern Branch, United 

States Disciplinary' Barracks, Fort Benjamin Harrison, Indiana, as 

the place of confinement, and forwarded the record ot trial for 

action under Article· of War 48. 


,3. The evidence for the prosecution shows that accused is a 

second lieutenant, Company c, 4th Battalion, 1st Replacement· 

Regiment,· Anq. Ground Forces Replacement Depot No. l, Fort George 

G. Meade, Varyland ( R. 6). ­

, It was dW stipulated in writing between the prosecution, de­
fense and'aocused that at camp Croft, South carol.1.na, on or before 
12 Febru&r7 1945, the accused made application tor a Class li: Allotment 
in the amount of $200.00, payable at the end of eaoh month to the 
Commerical Nation.al. Bank,.Spartanburg, South Carolina, ef'!ective l 
March 1945. Prior to hia departure from Camp Croft oa 16 Jlarch 1945 
the accused had a Class N Allotment of $6~50 in effect (R. 7; Pros. . , 
Ex. B). It was further stip\1l.ated in m.ting that on 28 Febru&r7 1945' 
the accuae.d was paid $242.70, which constituted payment in tull tor all 
services rendered to that date, and that .the·total pq a:zid allonnces 
earned by the accused !or ·the month ot March 1945 waa $253.40 (R. ?; 
Pros. Ex. C). It was also stipulated in writing that on 19 March 194S, 
at the ~ce Department, 2 La.tqette Street, New York City, New York, 
the accused presented tor ~nt by the United States a voucher (War 
Department Form 3.36) executed by tJ:la accused, h the amount ot $140•. 
lbe Toucher was tor a partial payment for llareh 1945. · Accused _pre­
sented it to the Finance Officer, who was dul7 authorized to make pq­
ment and who did 10, paying $]40 in cash to the accused (R. 7; Prosr 
Ex. A). . · ·. · .· _ . . .. 

. • Cons~dering the accused's base pay, allowrances find allotments, 
the maximum amount 11hich could be due to him during the month of 
March 1945 or aa a partial pqioont on 19 March 1945 was $46.90 (R. 8). . ­

1he evidence showed that •J,rrtq Regulations 35-l36o• permit .a . 
partial p~nt not to exceed the amount accrued on the day partial 
payment is made,; lean.ng a sufficient amount in the account to settle 
all allotments and indebtedness at the end or the month (R. s, 9). 
Neither deductions nor collections are. shown on partial pqment· .. 
vouchers (R., 9, .11) •. 'lhe officer certi!)'ing his om· pq Toucher 1a · 
responsible tor :a.ak1 ng the appropriate deductions on the voucher 

· (R. 9). An allotment effective 1n the month ot March is presumed to 
be paid unlesa notification 1a received_ by' the officer that hiu allot­
ment will not~ processed (R. 11). In pqing transient officers the 
Finance Ofticer at Fort Geor~e G. Meade requires his orders, his A.G.O~ . 
identification card, and his pq d&ta card, and the officer is questioned 
about allotments (R. 12). · 

2 ' 
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Upon arrival at Fort George G. Meade, on or about 2 April 1945, 

accused and other officers were given an orientation lecture on 

allotments and their ef'.tective 'dates and were given information 

qusstionaires to fill out (R; 10, 13). It was .stipulated in writing 

that $200 was sent to the Commercial National Bank, Spartanburg, 

South Carolina, in payment of the accused's allotment, by check of 

the Office of Dependency Bene.t'i ts, and credited to the account of' the 

accused (R. 7J Pros. Ex. B). The date of this transaction does not 

appear iJ1 the stipulation. 


First Lieutenant Burton A. Francis, 1322d Service Unit, Fort 

George G. Meade, Maryland, in charge o! the Post Finance Office, 

AGF Branch (R. 7) testified that on 3 April 1945, the accused ea.me to 

the Finance Office to be paid. Lieutenant Francis asked the accused 

if he had received a partial p~nt, and the accused said he had 

not ( R., 24). When asked if he had been in the Finance ·Office at 2 · 

Latqette Street, New York, and had received a partial paYl!J8nt, the 

accused ·admitted that he had and 11had tried to pull a fast one• in not· 

reporting it (R. 24, 25, 26). The statement that he had not received 

partial pq wa1 retracted by the accused before· he knew that Lieutenant 

Francis had correspondence on the subject (R. 25). 1he statement or 


. questionaire filled out by the accused on l April 1945 showed •partial 
p~nt, none• (R. 26), and an allotment of $200.00 eftective l March 
1945. Accused told Lieutenant Francis that he thought it was effectin · 
l April (R. 7, 27). The statements by the accused to Lieutenant 
Francis were purely voluntary and he was not under any duress or 
compulsion (R •. 27). 

4. The accused testified in his own behalf. When he started the 

allotment about 12 February, he asked a clerk_in the Finance Of'fice 

'Whether it would be on the March •payroll• and understood. the clerk to 

say that accused Yould be notif'ied 'When it became •ef'!ective• (R. 18, 

20, 21). He never received a notification that the allotment was or 

was not accepted and had not been -so notified at the time when he drew' 

the partial payment in New York City (R. 18). A!'tez- arriving at Fort 


-George G. Meade he learned that allotments would be paid on the date 
requested, in the absence of notification to the· contrary and he 
showed the $200 allotment on the form he tilled out (R. 18). Accused 
went to Lieutenant Francis, who told him that he (Lieutenant Francis) 
had been notified of the partj,al P81lDBiit (R. 18). At the suggestion 
.ot Lieutenant Francis., accused llired the bank in Spartanburg to send 

the money, but the allotment was not there (R. ,19). AccW3ed received 

the money from the bank pn the 17th of April and then pa.id Lieutenant 

Francis the amount 'of' the overpaymnt (R. 19). 


· · On cross-examination the accused testified that on the 19th of 
Karch, 'When he filed the partial pay voucher, he knew that he had a 
Class E allotment of $200 but did not know that it was in, effect, 
although he had requested that it be et!ecti~ the first of Marc;h (R. 19). 

3 ' 
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He did not know that the $200 was actually at the bank.until the bank 

sent it to him (R. 19). When accused tilled out the Data tor Officers• 

Pay and Allowance Vouchers at Fort George o. Meade., he did not show 

that he had previous~ received $140 _(R. 19., 20). 


On examination by the court the accused testi!ied tllat he did 
not sign a voucher tor March pay because no ~oucher was made up for_ 
him b;r reason ot the overpayment, in New·tork (R. 20). 'lbe partial 
payment voucher in New York was made up wen accused sh011'8d _his pay 
data card at the Finance Office (R. 20, 22). He had not placed the 
allotment on his pay data card because he had not been not:U'ied that it 
was in etfect (R. 20., 21, 22) ., After making the allotment 1n Febraur;y 
the accused received orders effective about 15 or 16 March transferring 
him to Fort George G. Meade (R. 21). He stayed 'ia Spartanburg until 
about 19 March to arrange for a d1.vcroe, then went to New York and the 
next day went to his hODl8 in Albany, -where he stayed until he reported 
at Fort Meade on 1 April (R. 21). During this. time he received no 
mail from Camp Croft and admitted that if a notice concerning the 
allotment had been mailed it would not have reached him (R. 21}. 'lbe 
allotment was payable to a joint bank ·account (appa.ren~ with the wife 
of accused) but because or the impending divorce he subsequently can­
celled the allotment (R. ·22). Accused made no comment to the •p~aster•· 
in New York: about the allotment even though he did not know -whether 
the allotment was effective (R. 22). 'fue pay data card had the accused•s 
ins~ranc~allotment entered (R. 22) in the amount of $6.50 (R. 29). The 
accused attended. .In Adjutant General•s School ·and was engaged in 
adjutant's work from February-to September 1944 (R. 27). He had 
schooling in allotments (R. 28) but cl.id not·make up allotments (R. 29). _ 
He was famili;ar with partial pay procedure and had previously drawn 
pari;ial pa:yments (R. 28). Accused admitted that he told Lieutenant 
Francis that he did not get a partial payment. He. said this because 
he was scared, but _admitted the. truth lrhen Lieutenant Francis ·asked 
if he had received a partial. payment in New York ( R. 28). He further 
admitted saying •I tried to pull a fast one here• (R. 28). ·He needed ~e 
money to bu;y- his uniform and pay a loan but knew that-he would eventual.17 
have to pay it back (R. 28, 29). After stating that he did not know 
how long after the end of a month an allotment arrived at the bank, the 
accused admitted that previous allotments had arrived three days after 
the end of the month ( R. 30). · · 

5. For the most part the evidence is undisputed. On or before 
'J.2 February 1945 accused applied for a Class E allotment in the amount 

_of $2001 effective l March 1945, payable at the end of;each month to 
the Commercial National Bank, Spartanburg, South Carolina. Under Arrq 

· Regulations an allotment is paid for the month in which it is to become 
. effective unless the officer making it is notified that it will not be 
processed. According to accused, a clerk in the Finance Office told 
accused; that he would be notified -when the allotment became ef.tective 
and accused received no notification o! its acceptanee. On 19 March 1945, 
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I 

ac~used presented a p~tial payment voucher £or $140 to a Finance 
or.ricer in New York and received that amount, although only $46.90 
was due him. Accused testilied that he did riot know that the allot­
ment was in effect at the time but in his subsequent testimon;r admitted 
that he said nothing about it to the Finance Officer in New York al ­
though he did not know whether it was e.ffective or not. He admitted that 
he had made previous allotments and that the amount thereof' had arrived 

· at the allottee bank three days arter the end of the month. He had 
·studied allotments at The Adjutant General's School. 

On:, April accused told the Finance Officer at Fort Meade that he 
had not received a partial p~nt for March, but when confronted by the 
Finance Officer nth further details, confessed to having ;received it 
and said he had •tried to pull a i'ast one•. Despite the fact that he 

. had applied for an allotment effective 1 March, he told the Finance 
Officer at Fort Meade that he thought it would not become effective 
until l April. The allotment !i-Ctually became effective in March and. 
the bank received a check for it during the first part of April.

' . 
Evidently the court did not believe accused's story that he thought 

the allotment inef'tective until he had been notified of its acceptance. 
b court was entirely. justified in this conclusion~ Indeed, a con­
trary conclusion could not reasonably have been reached. .A.dmitted.JJr 
accused lied about the partial payment an~ although he claimed to have 
thought the allotment ineffective until notification of its acceptance, 
he told the Finance Officer at F'.ort Meade that he -thought it was-.ef'fective 
on l April. U he really believed that notification was necessary, why • 
should he have thought that the allotment would become ,et.f'ecti:ve on 1 
April? Furthermore, since he had made allotments be.fore, he must hava 
knowm that they- became effective 'Without notification of their acceptance, 
and since he had specified l March as the ettective·date, he could not 
have supposed that the allotment would not go into eftect until l April. 
His story that the finance clerk told him. that he would be notified of' 
the acceptance of his allotment is unworthy of' belie£, for there is no 
reason· to think that the clerk would misinform him concerning ~a regu­
lations 'Which provided that the allotment would go into effect as speci­
fied, in the absence· o.f' notification to the contr&r7. In addition, it 
is rea..sonable to suppose that the fundamentals of the allotment procedure 
had been given to the accused at 'lhe Adjutant General's School. Final].y, 
by his own admission he tailed to inform the Finance Oi'ficer in New York 
of the allotment although he did not know 'Whether it was in ef.t'ect or 
not. · 

Considering all the evidence, the court was ~ justified in 
concluding that the accused lcJlew of the false and fraudulent nature o! 
the claim for $i40 which he presented to the Finance Oi'ficer in Nn 
York. In our opinion the record clearly supports the findings of guilty. 

' ' 
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6. war, Depart.merit records ·show that accused is 22 ;years old. 

He is married but has no children. He graduated from high school, 

and between June 1940 and August 1942 did clerical work for the 

Western Union Telegraph Company and the ~.Union, a newspaper, in 

Albany, New York. He served as an enlisted man from .31 August 1942, 

was graduated from the A.nrry Air Forces Orticer candidate School., · 

Miami Beach, Florida., and commissioned a second lieutenant, Army of the 

United States, 5 February' 1944. On 19 August 1944 he was •detailed in 

Infantry1'. · 


7. ihe court was legally' constituted and had jurisdiction,of the 

person and the subject matter. No errors injurious~ a.f'fecting the 

substantial rights of the accused were committed during the trial. In 

the opinion of the Board of :Review the record of trial is legally' 

5Uf'f1cient to support the findings and sent.ence and to warrant con­

firmation of the sentence. Dismissal and confinement at hard labor 

are authorized !or violation of Article of War 94. 


~R,~ , Judge Advocate •. 

~ Judge Advocate, 
.. 

. ~ -, Judge Advocate, 

" 
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SPJGQ-CM 280245 1st Ind 

Hq ASF, JAGO~ Washington 25, n. c. 

'l'O: 'l'he Secretary of War . 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmit~d herewith for your action. the record of trial 

and the opinion 01· the Board of F.eview in the case of Second Lieu­

tenant Walter B. Branche (~.584820), Infantry. 


I 2. Upon trial by general court-martial this officer was found 
guilty of presentine for payment a false and fraudulent claim against 
the United States in the amount of tl40, knowing the claim to be false 
and fraudulent, there being "less than ~;4711 due him at the time, in 
violation of Article of War 94. He was sentenced to dismissal and · 
confihement at hard labor for three years. ;lhe reviewing authority 
approved the sentence but 'reduced the period of confinement to one 
year, desi5-nated the :tlidwestern Branch, United States Disciplinary 
Barracks, Fort Benjamin Har~ison, Indiana, as the place of confinement, 
and forwarded the record of trial for action under Article of ·,1ar 48. 

J. A summary of the evidence may be found in the accompanying 
opinion· of the Board of Review. The Board is· of the opinion that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and to warrant con­
firmation thereof. I concur in that opinion. 

On or before 12 February. 1945, at Camp Croft, South Carolina, 
the accused applied for a Class E allotment in the amount of $200 per 
month, effective 1 March 1945, payable at the end of each month to a 
bank in Spartanburg, South Carolina, for credit to the joint account 
of the accused and his wife. Allotments become effective at the time 
designated in the application, :without notification to the allotter of 
their acceptance, and the present allotment actually went into effect 
as of 1 :;.:arch 1945. On 19 1iarch 1945,' while a::cused was in New York, 
apparently on leave, he presented to a finance officer his partial 
payment voucher for March, in the amount of t:140. 'l'he "maximum amount" 
ch.:.e him at the time, and for the month of March, considering the allot­
ment and.other deductions, was t46.90• .An officer is not required to 
include deductions on a partial payment voucher, but is required to 
disclose them orally when presenting the voucher for payment. Accused 
said nothing to the finance officer about_ the allotment. The finance 
officer paid him :;;:140• 

.On 1 April 1945, after his arrival at Fort George G. ~eade, 
Maryland, accused executed a pay datae questionnaire, evidently relating 
to his pay 'for the month of :,:arch'. On the questionnaire he showed an 
allotment of z:,200, effective 1 !.larch 1945, a.nd also "partial payment, 
none. 11 On 3 April 1945 he went ~0 the finance office at Fo~t Meade 



------------------

(140) 

to obtain his .U:arch pay, al though as .already noted, he had oeen overpaid 
for that month. Asked whether he had previously received a partial 
payment for !11arch, he. said that he ha.d not. However, when the finance 
officer, who had received notice from :New York of the partial payment, 
asked the accused whether he had received a partial payment in ~ York; 
the accused admitted that he had and stated that he had "tried to pull 
a fast onen in not reporting it. He also told the finance officer that ­
he had believed that the allotment would not be in effect until 1 April. 

'l'he allotment check was sent to the allottee bank early in April. 
Accused wired the bank, received a check for th~ $200, and reimbursed 
the Government for the overpayment. 

A~cording to the testimony of accused, a clerk in the finance 
office in New York gave him to understand th&.t the accused would be 
notified of· the effective date of the allotment·. Evidently the court . 
did not give credence to this testimony, and it,is patently unreasonable, 
in view of the tmcontradicted evidence that no such.notification ia 
cust~marily given, which a clerk in the finance office presumably would 
know. Although accused testified that he did not know that the allot­
ment was in effect, he admitted in his subsequent testimony that he 
said nothing to the finance officer in New York about the allotment, · 
although he did not know whether it was effective or not. Admitted.J.7, 
accused had received so® instruction about allotments at an Adjutant · 
General's school and had previously made other allotments.-· · • 

The court was fully justified in concluding that the accused was 

aware of the false and fraudulent nature of his claim at the ti.ma he 

presented the partial payment voucher in New York. · · 


The accused is only 22 years of age. During his commissioned 
service he has received four performance ratings of excellent and one 
o! very satisfactory. There is nothing to indicate any previous con-. 
viction or disciplinary action. He made restitution. Althoug.11 his 
conduct is not tobe condoned, in view of his youth and prior good record 
and in order that he may be made available for future service as 'an 
enlisted man, I recommend that the sentence as approved by the review­
ing authority be confirmed but that the confinement be· remitted and 
that the sentence as thus modified be ordered _executed. · 

4. Inclosed is a form of action designed to carry into-e·xecu­

tion the foregoing recommendation, sho?ld it meet with your approval. 


2 Incls MIRON C. CRAMER 
1-Record o! trial Major General­

· . 2-Form or action _The Judge Advocate General 

. .· , 
(Sentence as approved .by reviewing authorit7 con.firmed but' ·confinement~ 
remitted. acm 291, 7 July 1945). ·. · . / 
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A:rmy Service Forces 


In The Office of The Judge Advocate General 

wa~hington, D•. c. 


2 3 MAY 1945 
SPJGV - CM 280300 

UNITED STATES ) 14th ·HEADQUARTERS & HEADQUARTERS D1'TACH... 

v. 
)
) 

MENT·SPECIAL TROOPS, FOURTH AFJii 

First Lieutenant SAlfilEL' a. 
WALLA.CE (0-1824399)., 
Quartermaster Corps. 

) 
) 
) 
) 

Trial by G.C.M., Convened 
at Camp Polk, Louisiana, 
17 April 1945. Dismissal. 

OPINION or .the BOARD OF REVIEV{ 


SEMAN., MICELI and BEAROOLEY., Judge Advocates. 


1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The J~dge 
Advocate General. 

2. The accused was arrainged and tried upon the following Charges 
and Specificationss · 

CHARGE Ir Violation of the 96th Article of War. 

Specificati~ la In that First Lieutenant Sam~el B. Wa.llace., 
4121st Quartermaster Truck Company., having received a lawf'ul 
order from Captain John M. Johnston to be in his .sl.it trench 
between 2100 and 2400 23 March 1945., the said Captain John 
M. JohnSDn being in the execution of his office., did., at 
or near the bivouac area of the 4121st Quartermaster Truck 
Company in the vicinity of Camp Polk., Louisiana, on or 
about 23 March 1945., fail t,o obey the same. 

I 

Specification 21 In that First Lieutenant Samuel B. Wa.llace., 
·* * * having received a lawful order from Captain John M. 
Johnston.that all personnel or'said 4121st Quartermaster 
Truck Company would be in their slit trenchs between 2100 
and 2400 23 March 1945, the said Captain John M. Johnston 

·being in the execution of his office., .did at or near the 
bivouac area. of the 412lst Quartermaster,Truck CompaJV" in' .the vicinity or C~ Polk., Louisiana, on or about 2.3 March 
1945, .tail and .neglect to cause the enlisted personnel under 
his supervision and control., and tor whose compliance 1d.th 
said order he was responsible., to be in their slit trenches· ­
during said hours. · '· 

. ' ' 



(142) 

CIDJ?.GE II: Violation of the 61st Article of War. 

Specification 1: In that First Lieutenant Samuel B. ';[allace,
* * -i.• did, without proper leave, absen~ himself from his 
or~ariization at or near the bivouac area of the 4121st 
Quartermaster Truck Company in the vicird ty of Camp Polk, 
Louisiana, from about 2130 to ;;i,bout 2400 23 Ua.rch 1945. 

Specification 2: In that :rirst Lieutenant Samuel B. ·1,·anace, 
* * ~i, did, at or near the bivouac area of the, 4121st 
Quartermaster '£ruck Company in the vicinity of' Camp Polk, 
Louisiana, on or- about 23 :-,larch 1945, fail to repair at tLe 
fixed time to the properly appointed place for conduct of 
a field problem ir1volving the occupation of sHt trenches. 

Accused pleaded not 6uilty to and was found guilty of all tJe Charges and 

Specifications. No ~vidence of previous convictions was offered. He 

was sentenced to be dismissed the service. The revie,Ti.ng authority 

approved the sentence and forwarded the record of trial for action under 

Artlcle of War 48. 


3. The evidence may be briefly stated: 

a. ~ the Prosecution. 

,, 


The 296th Quartermaster Battalion on 23 ;,:arch 1945 was eni;ag:ed 

in tactical training. Its bivouac area was about 11 miles from Camp 

Polk, Louieiana (R. 29, 30, 95, 96). It ·comprised six companies, three· 

of which were colored, the 4120th, 4121st, 4122nd Quartermaster Tr'J.~k 

Companies. The oth3r three companies, the 270th, 271st and 417th Quarter­

master Companies, were' made up of white personnel. 


Acl.:used was motor officer of the 4121st Quartermaster Truck 
Company (R. 107), which was coi:unanded by Captain Jo~M. Johnson, QllC (R.JO). 

Accordinc to Captain Johnston, pursuant to ¥1 announcement made 

at Adjutant 1s,call early in the forenoon, he called all the officers of 

iis company together and'told them that all the personnel of the company 

would occupy the slit trenches that nisht from houre 2100 to 2400 (R. 38, 

39, 45-47), as a part of the field exercise (R. 95, 103). 


About hours 2000 on that day at a meeting of the.officers, Iieu­
tanant Colonel Arthur J. Spring, the commanc.in·; officer of t_he battalion, , 
announced that the three colored companiec:; v~ould occupy their slit trenches 

· from hours 2100 to 2400, and that the three white companies would occupy 
their slit trenches from 2100 until dawn. Accused was present at the 
meeting (R. 39, 41, 58, 59, 71, 99, 101, 102, 103). · 

Following the batt1lion officers meeting, all present engaged 
i~ a map problem, which began near the entrance to the battalion bivouac 
area and ended not far from the bivouac area of the 4121st Quartermaster 
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Truck Company (R. 41, 54-56). Jeeps were used as transportation. 

Accused and Lieutenant Ammons went in one jeep and Captain Johnson was 

in another jeep with Lieutenant Jackson. Captain Johnston's jeep 

stalled in a·hole, and it was about hours 2200 when he 80t back to his 

company's bivouac area (R. 42). The members of the company were not 

in the slit trench•. First Serg~ant Devoux and Staff Sergeant ~aize 

knew of the order. Ho-.'l"ever, all the enlisted personnel were asleep 

in thei't' tents. 'l'he other officers of the company could not be found 

in the bivouac area (R. 42-48). Runners were sent out to locate them, 

b~t to no avail (F~ 43, 70, 74-75). Captain Johnston went to the 

battalion co!!lllland post, and reported these facts to Colonel Spring 

(P. 61-62). About 2350, Colonel Sprine ·started to the company area. 

He saw two jeeps,· and followed one into the company area, and stopped 

1'55 r.3,r next to it. The occupants cf said jeep were accused and Lieu­

tenant krnnons. Colonel Spring escorted them to Captain Johnston, who. 

ask~d acc-:.ised where he had been. Accused stated that they had gone to 

C_a.mp Polk for food after completing the map problem (R. 44, 62-64). 


Standinl operating procedure in the battalion prohibited 
officers from leavin6 the bivpuac ~ea of a company, without the per­
.::::.~=ion of the company.cormnander (R. 52). Camp Polk is 12 miles from 
the bivouac area of the 4121st Quartermaster Company (R. 29)~ Accused 
did not ask and Cap~ain Johnston did not grant permission to accused to 
go to Camp Polk after completing.the map problem on the night in questicn. 

b.·. !.Q!: the defense. 

Accused was warned of his rights as a witness, and chose to be 
sworn 9.lld testify in :1is own behalf. He testified_ that he was present 
at the meeting of -the officers of the company on the morning of 23 March, 
but that no orders were given by Captain Johnston concerning occupation 
of the slit trenches by the personnel of the company that night. Nothing 
was said about it (R. 78, e2). At hours 2000, a roll call_of the 
battalion officers was taken by Colonel Spring, af'ter the band concert, 
but accased did not knOl'f that an officers' meeting was being held. H~ 

\ 	 did not hear anything said about occupation of slit trenches (R. 83,84). 
Following this, he went with Lieutenants Ammons· an:i Washington to work 
out the map problem, wnich the three officers together completed about 
2130 (R. 81, 84, 90). · Accused, as motor officer, then did •not have 
anything to do." He did not have permission from Captain Johnston to go 
to Camp Polk to eat, but such permission to leave the bivouac area ?.hen 
off duty had not theretofore been required, and he knew of no standard 
operating procedure to that effect. · · 

Lieutenant Anderson testified that he was S:t the meeting of the 
company officers in the forenoon. He testified definitely and positively 
.that Captain Johnston said nothing about occupying the slit trenches (R.76). 

3 



£• . Rebuttal. 

Colonel Spring was recalled and testified that the battaliqn was· 
in a tacti~al situation, durin~ which officers could not leave field · 
problems without permission of the 09mpany commander (R. 98). Accused 
was present at the meeting at 20001 but could have left without witness• 
knowledge (R~ 101).' Captain Johnston repeated his p~evious testimony_ 
that accused was present at such meeting (R. 105, 107, 109). 

4. Prior to the hearing on the merits, the court•heard evidence 
in support of and in opposition to accused I s ~ecial plea in bar, which 
asserted that trial was precluded by reason of the fact punishment had 
been imposed upon him by Captain Johnston for the offenses involved in 
the charges, under Article of War 104 (Ri 10-15). Accused testified 
that he was restricted to camp for six days by Captain Jolmston as 
punishment under Article of War 104. Other witnesse~ corroborated his 
testimony. Captain Johnston testified that he made no mention of Article 
of War 104, but merely told accused that char0es would be preferred 
against him and the other officers. Accused was not r,stricted (R. 18-20). 

5. Upon the trial, it was strenuously urged by ccun~_el for accused: 
(l) that trial of the offenses charged was barred ?Y the previous imposi­
tion of punishment therefor under the provisions of Article of War 104; 
(2) that the testimony of Lieutenant Colonel Sprin._; r."'c; i,..,.:1.dmissibb, 
since accused was charged, not with vioL tin_; his order, hut with failing 
to obey the orders of Captafo JohPston issued pursuant to the battalion 

· connnander 1 s direction; anJ (.3) tha.t the testi..11ony of the accused and 
Lieutenant Anderson that Captain Johnston gave no.order to them in re­
lation to the occupation of ·the slit trenches and that t::ere was no 
requirement in effect that officers not on duty obtain permission of the , . 
company before leavinJ the bivo,iac area outweighs that of Captain Johnston 
to the contrary, and that hence guilt was not proven beyond a reasonable 
doubt. We shall consider these matters in the order stated. 

. 6. As ta the plea in bcJ.r, it may be observed that, in the first 

place, punishment may be imposed under Article of War 104 only !or dere­

lictions not involving moral turpitude or any greater degree of criminal­

ity or seriousness than is involved in the average.offense.tried by 

summary court-martial (MCM, 1928., par. 105). The offenses charged seem 

to us to be more serious than·those usually made the.subject of trial by 

a summary court. In the second place, the company commander denied that 

he imposed any punishment under Article of War 104. ffie first of these 

matters raises a question of law., while the second involves a question of 

fact. Both questions were resolved by the court against accused, and we 

believe correctly, since the offenses charged were not minor .or trivial; 

and because the testimoey of Captain Johnston, if true, warranted the 

conclusion that he had not employed the <:ll,sciplinary powers invested ·in 

him by the Article of War 104. The conclusion of the court as to the 
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credibility of the witnesses should not arbitrarily be disturbed. There 
is nothing in the record to indicate any reason far Captain Johnston to 
bear false witnesa against accused. In the absence of anything tending 
to lessen Captain Johr~tcn• s credibility, a determination of where_ the 
truth lay could best be made by those who saw and heard the conflicting 
teStimOrJiY'• . 

?. The testimorJiY' of coionel Spring was relevant and admissible to 
establish intent. · -An officer who had previously heard the battalion 
commander issue instructions concerning night ex.eircises in slit trenches., 
would be on notice that the orders of his compa.ey- connnander on the same 
subject were issued in pursuance o.f' orders f'rom higher authority. If' 
no ~uch orders were or had been given by the company commander, it would be 
not unnatural. for him to anticipate them and to keep himself' rea~ ,, ' 

, 	available to receive such orders when given and to pranp~ cc:mpl.y' there­
with. , '. 


8. The accused and another lieutenant o.f' the same company cate­
gorical.:cy" deny that the compa.ey commander issued orders to occupy the . 
slit trenches at the time in question. From the facts and circumstances 
in evidence, it appears to be possible that the compan;r commander over­
lookeµ the giving of ·orders to carry out and insure compliance with the 
instructions-of the battalion commander., and that., in order to embarrass 
~., the o.f'.ficers o.f the company said nothing and when instructions trom 

-him ~re not forthcoming in advance or the exercise., made themselves scarce, 
so that the captain would not have an:, opportunity belatedly to issue the 
proper orders. However,_the .canpany commander testi!ied categorically' ­
tha.t he did give the ,orders. Accused snd Lieutenant. Anderson are equally' 
positive in their testim'ony' to the contrary. A like issue of fact is 
presented by the diame~cally ·opposite testimony o.f the .prosecution 
and defense witnesses, that permission from the compan;y commander was 
or was not required for officers to- leave the bivouac area, even lib.en 
aotu.all.y' without duties to perform. The question is one of truth and 
veracity. Itis evident that somebod;y lied. Under circumstances such as 
·	those ·presented by this record, a determination as to who told the truth 
can not possibly be made except by observation o.f' the manner., conduct and 
demeanor ot the witnesses. The co'Ul't had the opportunity .for such ob­
servation. We have not. The caiclusion reached by the court does not 
appear to us to be arbitrary or\mreasonab~. We have· the power to 
weigh evidence ina·case such as this,.but such power imposes upon us 
the exe.rcise of sound discretion...We cannot arbitrarily substitute qur 
judgement i'~r.;:.that o.f the court., in the absence or any fact or circump 
stances tending to lessen ~e apparent credibility of the prosecution's 

· witnesses or to bolster that ot the defense witne~ses. It was suggested 
in the trial court that -Captain Johnston was the only witnes·s who testi ­

. · tied that ha. gave the order in quest.ion., while two witnesses··testilied 
. that he did not•. Although numetj.cal preponderance is a· .factor in ,deter­


mining on which, side is the greater wieght o.f' the evidence., -it is. only 

one oti several• £actors., and is not necessarily' controlling. Courts weigh 

'evidence.· The;r do not-count witnesses, as shep!9rds co\Ult ·sheep.


. 	 . 
., 

' 
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9. Accused was .38 yea:rs old o'n, 6 November 1944. He was born 
in St. Louis, Missouri. He graduated from Paine College, nth the 
degree of BS. He was inducted 8 June 1942 at Fort Custer, Michigan, 
and served as an enlisted man until 10 March 1943, .on which date he 
was honorably dischar~ed to acce,t a corrrrnission as second lieutenant, 
AUS, upon successful completion·of the p~escribed course at ~he Tank 
Destroyer ocs., Camp Hood, Texas. On 25 January 1945 he was promoted 
to first lieutenant. His efficiency rating has been excellent during 
9 months and satisfactory during six months of his commissioned service•. 

10. The court was legally constituted and had jurisdict'ion of the 

subject matter and of accused's person. No errors injuriously affect­

ing accused 1s substantial rights were committed. In the opinion of 

the Board of Review the record of trial is le6ally sufficient to support 

the findings of guilty and the sentence and to warrant confirmation of 


· the sentence. A sentence to dismissal is authorized upon conviction 
of violations of the 61st and 96th Articles of Wa.r. 

aJrp. .:1(1 >7f o,n rA~ Advocaw. · .7

< ·; .. 

.~­

... 

6 



(147) 


SPJGV-Cll 280300 1st Ind 

Hq A.SF, JAGO, Washington 25, D.C. 13 JUL 1945 
TOa The Secretery ot War 

1. Pursuant to Eocecutive Order No. 9556, dated 26 Ma;r 1916, .there 
are transmitted herewith for your action the record ot trial. and the 
opiniai o! the Board o! Review in the case of First Limenant SUlU8l 
R. Wallace (0-1824399), Quartenia.ster Corps.

I 

2. This officer was found guilt,- b7 a general court-sartial ot 
ha'ring failed to obe:, the lawful order of hi• superior officer to be 
in a slit trench during certain hours C.Charge I, SpecU'ication l), and 
of having failed and neglected to obq the law£ul order of his· superior 
officer to cause enlisted men under his comi.and to be in the elit · 
trench during th08e hours (Charge I, Specification 2), in v.lolation ot 
the 96th Article ot War, and absenting himself without leaTe for 2½ . 
hours from the bivouac area of his ~anization near Camp Polk, 
Louisiana (Charge II,. Specii'ication l) and of failing to repair at th& 
fixed tima to the pt"operl7 appointed place of dut7 ( Charge II, Speci- · 
fication 2), in violation of the 61st Article of War. He was sentenced 
to be dismissed the service. The reviewing authority approTed the 
sentence .and forwarded the record of trial for action under the 46th 
Article of War. 

3• A. 8UJ1i1Da17 of the evidence 1s contained in the foregoing opin­
ion of' the Board of Revin, which B.oard is of the opinion _yhat; the 
record o:t trial 1s legalq sufficient to support the findings o! guilty 
and the eentmce, and to warrant; confil'lll&tion o! the sentence. I 
concur :fn :that cpinion. 

en 23 March l~S, the 4121st Quartermaster Truck CompaI17 wu en­
gaged in field exercises near Camp Polk, Louisiana., The CQl1P8!0" cm­
118.Ilder told the acCQSed and the other lieutenants ot the CamP8Jl7 that 
between,hours 2100 and 2400' the canpany would occuw the alit trenches. 
The order waa not complied with. Accused during that time nth anotmr 
officer· went to Camp I>olk to eat, and did ,not return until t.vout 2.3;0. 
The lieutenants denied knowledge of the order 1n qu"stion er ot , 
standard operating procedure llhich required penn.,.aaion ot the coapan;r 
camnsnder bei'ore an o!:ticer could leave the biTouac area. The ccap&D1' 
eanmander testified that. he gaTe the order in question to accused and 
the officers, .am that the £act that pendsaion to leave the biTouac 
area was general.la' known. 

' ' 

1· 
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4. In 'View of the previous record o! this officer, I recommend 
that the sentence be con1'1:rmed but commuted to a reprimand and for­
feiture of $.50 pay per maith tor three months and that the sentence 
as thus modified be ordered executed. 

' 
This is one of the four cases arising out of the same transaction~ 

In the three cases which have reached this office, and been reviewed, 
similar recommendations have been made. 

,5. Consideration has been given to a letter from the accused, 
dated 10 Mq 194$, with inclosures. 

·6. Inclosed is a form ot action designed to carr.r into execu­
ticm the foregoing recommendation, should it 11.eet·with ;your approval. 

MIRON C. CRAMER 
Major General 
The Judge Advocate General.3 Incls 

1 Rec of Trial 
2 l!'om. of Action 
.3 Ltr fr accused dated 

10 May 194.5 w/incls: 

( Sentence confirmed but comnm.ted to a reprimand and forfeiture of $50. · 
per month for three months. OCK0\'.374, 2S July 1945). · 
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Wil DEPAR1'1Wll 
Jrrq Service Forces 

In the Ottice ot The Judge .Advocate General . 
· Washington, D. c. 

SPJGH-Cll 280302 

3 0 MAY 1945 

ARMORED CENTER 

Trial 	by' o.c.11., convened at 
Fort Knox, Ientuclcy', 23 April 
194~. Dismissal, total ror­
teitures ·and continement tor 
tive ( 5) years. 

OPillON ot the BOARD OF REVIEW 
T.lPPI, GANBREtl, and TREVETHAN,,Judge .ldvocatea 

l • .fbe Board,ot Review has examined the record ot trial in the 
· case ot the otticer named abOYe and submits this, its opinion, to The 

Judge Advocate General. · · · 

2. . The accused was tried upon the following Charges and Speci•
tioationa 1 · 

CHARGE Ia Violation ot the 61st Article ot War. 

,Speciticationa In that James z. Nelson; Second Lieutenant, 
Infantry, .lrmored Command Ottieers Replacement Pool, . 
did, without proper leave absent.himself trom his command 
at Fort ·Knox, Kentucq, from about 6 November-1944, to 
about 16 November 1944. 

CHARGE Ila Violation ot the 96th Article or War. 

Speoif'ication la (Withdrawn by appointing authorit7). 

•. 	 Specification 2: In that Jamea z. Nelson, Second Lieutenant, 
***,did, at Louisville, ltentucq, on or about 
28 September 1944, with intent to detra~d, wrongf'Ul.ly­
and unlawtul.1,7 make and utter to Koby' Drug Compaey, a 
certain check, in ,word.a and figures &8 tollowaa to-wits 

· 	•sept. 28, 1944, ·pq to tbe order ot Xo'b7' Drug Co. 
tif'teendollara ($15.00), Citizens National. Bank, 
J.bil•iw, Tuaa, Juea z. Nelson, 0•101.4916, Nichol.a 

http:wrongf'Ul.ly
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Gen Hosp.•, and by' means thereof', did traudulentl.7 
obtain trom Koby' Drug Company United States Currenc7 
in the amount of' t'U'teen dollars ($15.00) the aaid · 
Second Lieutenant James z. Nelson then well knowing 
that be did not have, and not intending that he should 
have su!'f'icient f'unds in the Citizens National Bank, · 
Abilene, Texas, f'or payment of' said check • 

• I 

Specit'ication .31 Same allegations i as Charg.) II, Specif'ication 2, 
except check uttered on or about 20 October 1944, to Of'ticers' 
Club, Bowman Field, Louisville, Kentucky. . · 

Speeitieation 4; · Same allegations as Cbarge, II, Specitication 2, 
except check uttered on or about 21 October 1944, in the 
amountot$20. · 

Specification 51 Same alligations aa Charge II, Specification 2, 
. 	 except check drawn 1n the uount of' $10 on California Bank, 

Los Angeles, Cali!'ornia, and uttered on or about 8 November 
1944, ~.o Calif'ornia Bank, yan Nuya, California. 

' 
Specitication 61 Same allegations aa' Charge II,· Specif'ication 2,· 
. except check drawn 1n the amount ct $50. on Burns National 

· Bank, Durango, Colorado, and uttered on or about 1.3 November 
1944, to Calif'ornia BaiJk, Van Nu1&, California. ·. 

ADDITIONAL CHARGEs · Violation ot the 96th Article ot 'far. 

·_speci!'icat1on l, Same allegations a1s'Cbarge, II, s'peeitication 2, 
except check drawn on Sec~it7•First National Bank ot Los 
Angeles, California,. and uttered on or about 8 December 1944, 
to Hospital Subsisten~e Account, Santa Ana, Calitol'111a. 

Specification 21 Same allegations as Charge II, Specitication 2, 
except check drawn on Secur1t7-Firat National Bank or Los 
Angeles, CalH'ornia, and uttered on or ab()ut 18 December 1944, 
to Hospital Subsistence Account~ :santa Ana, California. 

Specification .31 Same allegations as Charge II, $peeif'ieation 2, 
except check utteNd on or about 17 September 1944, to 
J. 	C. Conni.tr, Louisville, Ientuclq'. · 

Specitication 41 Same allegations as Charge· II~ Speei!icatio.11 2, 
. except check drawn in the amount of'_ $25 on First_National 

Bank, Louieville, Kentucq, and uttered on. or about 
· , · 22 September 1944, to J. C. Connitt, Louisville, Kentucq.

• I 	 . 

Specif'icatio!l 5:, Same al_legations as Charge II, Specif'lcation 2, 
except cMck drawn in the amount ot. $2S on First National 

' \ 

2 	 . 

1. 
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Bank, ilbuquerque, New Mexico, and uttered on or about 
28 Non11ber 1944, to Desmond's, Los Angeles, Calif'ornia. 

Specification 6• , Same allegations as Charge II, Specif'ication 2, 
except check drawn in the amount or $20 on Securit7-First 
National Bank or Los Angeles and uttered on or about 
14 December 1944, to drawee bank. 

Specif'ication 71 Same allegations u Charge II, Specif'ication 2, 
except ch~ck drawn in the amount or $20 on Securit1•Firet 

· National 13ank of Los Angeles and uttered 011 or about 
19 December 1944, to drawee bank. 

Specif'ication 81 Same allegations as Charge II, Specif'ication 2, 
except check drawn in the amount or $20 on Securit7-First 

· National Bank or .Los Angeles and uttered on or about 
9 December 1944 to Sears, Roebuck & Co., Santa 1na, California. 

Accused pleaded not guilt1 to Charge I and its Specitic&tion, and guilty 
to Charge II and the Additional Cba:rge·and guilt7 to all Specif'icatione 
o! Charge II and ot the Additional Charge except the words "with intent 
to detraud11 and 11 traudulent17. 11 He was found guil.t7 of all Charges and 
Specitications. Evidence ot one previous conviction tor·maldng and utter• 
1ng certain worthless checks aggregating $307. 75 in amount 11&1 introduced. 
Accused was sentenced to dismissal, total forfeitures and confinement tor 
tive 1'8&1"8• The reviewing authorit1 approved the sentence and torwarded 
the record ot trial for action·under Article of War 48. 

3. The evidence introduced by- the prosecution is hereinatter 

swnmarized under appropriate headings indicating .the particular Charges 

and Specifications to which it is pertinent. 


a. Charge I. Speci!'ieg.tion: 

It was stipulated by the prosecution, defense and the accused 

that 1f' Brigadier General T. J. Camp were present he would testify that 

accused made written request for fourteen days sick leave effective on 

or about 22 October 1944, that Lieutenant Colonel Joseph P. Franklin, 

Medical Corps, commented by 1st Indorsement, that accused was awaiting 

orders to appear before an Aney' Retiring Board.and recomme11ded that ac­

cused be discharged from hospital to duty and given regular leave rather 

than sick leave, and that on or about 21 October 1944, General Camp ap­

. proved a regular leave 9f fourteen days for accused effective on or about 
22 October 1944 (R. 15). Pursuant thereto accused was granted fourteen · 
days leave effective on or about 22 October 1944 and signed out on that 
date on the officers' register, indicating that his leave. was to be spent 
in Los Angeles, Calif'ornia (R. 12-14; Pros. Exs. 2, 3). He failed to re• 
turn to his station at Fort Knox, Kentucky, b7 6 November 1944, after 
conclusion of his authorized leave of absence (R. 12; Pros. Ex. 1). The 
officers' register on which accused was required to sign in upon his 

3 
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return from leave contains no entry for the period from 2J October 1944 
to 16 November 1944 indicating accused 1s return to' his station during 
that time (R. lJ, 14; Pros•. Ex. 4). 

b. Charge· II, Specifications 2 to 6 inclusive, and Additional 
Charge, Specifications 1 to 8 inclusive: 

It was stipulated by tlie prosecution, defense and the accused 
that accused made the following checks and utter~d them for the following 
consideration on the following dates at the following places and that on 
the dates accused made and uttered each of the checks he had insufficient 
funds on deposit in the particular drawee bank to pay the check drawn 
thereon and that, after presentation for payment at such-bank, each of 
the checks was returned unpaid because of insufficient i'unds then on 
deposit to accused's account (R. 16-22 incl.; Pros. Exs. 5-17 incl.): 

Date check Amount 

Ch & made and of Consider­

;ttered 2h~g C1sheg b;t 1tiog Drawu baaJs~ 

Ch II, '28 Sep 44· $15 Koby Drug Co, Cash Citizens Natl 
Spec 2 Louiiville, Ky Bank,· Abilene, 

Texas 

Ch II, 20 Oct 44 $15 Officers Club, Cash Citizens Natl 
Spec 3 Bowman Field, Bank, Abilene, 

Louisville, K;r Texas 

Ch II, 21 Oct 44 $20 or.ricers Club, Cash Citizens Natl 
Spec 4. Bowman Field, Bank, Abilene, 

Lou~sville, K;r Texas 

Ch .II, 8 Nov 44 $10 California Bank, Cash California Bank, 
Spec 5 Van Nuys, Calif. Florence Branch, 

Los Angeles, Calif. 

Ch II, lJ Nov 44 $50 California Bank, Cash Burns Natl Bank, 
Spec 6 Van Nuys, Calif. Durango, Calif. 

Add Ch, 8 Dec 44 $15 	 Hospital Sub- Board* Security-First
Spec 1 - sistence Ac- Natl Bank of 

count, Santa. Los Angeles,
Ana, ~alif. Calif. 

Add Ch, 18 Dec 44 $15 	 Hospita.l Sub- Marchan- Security-First
Spec 2 	 sistence Ac- dise* Natl Bank of 

count, Santa Los Angeles,
Ana, Calif. Calif. 
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Add Ch, 17 Sep 44 
Spec 3 

$15 
' 
J. C. Connif'f', 
Louisville, K7 

Cash Citizens Natl 
Bank, Abilene, 
Texas 

Add Cb., 22 Sep 44 
Spec 4 

$25 J. C. Connif'f', 
Louisville, Ky 

Cash First Natl Bank or 
Louisville, Ky 

Add Ch, 28 Nov 44 $25 Desmond's Merchan- First Natl Bank, 
Spec 5 · Los Angeles, .dise* Albuquerque, N. IL 

Calif'. 

· Add Ch, .14 Dec 44 $20 Security-First Cash Security-First
Spec 6 	 Natl Bank of' Natl Bank of' 

Los Angeles, Los Angeles,
Calif'. Cali!. 

Add Ch, 19 Dec 44 $20 	 Security-First Cash Security-First
Spec 7 	 Natl Bank of' Natl Bank of 

Los Angeles, Los Angeles,
Calif'. Calif. 

Add Oh, . 9 Dec ,44 $20 Sears,Roebuck & Cash & Security-First
Spec 8 Co, Santa Ana, merchan- .Natl Bank of'

ca1ir. dise* , Loa Angeles, 
Calif. 

*Spec1!'1cat1on recites that consideration obtained in exchange tor 
check waa "United States Currency." 

c. Eyidence as to accused's mental conditions 

On 19 .February 1945 a board of' medical of'ticers convened at the 
Regional Hospital, Fort Knox, Kentucky, to determine the mental condition 
of' accused. The board found that accused was "mentally responsible for 
his acts"· at that time and diagnosed his condition as "psychon..eurosis, 
severe•,. recommending that he be subjected to further medical observation 
and that he continue to receive hospital treatment for his psychoneurotic 
condition (R•. 23•25; Pros. Ex. 18). A member of' that board of' officers · 
defined ps70honeurosis as a mental compromise of.internal conf'licts, a 
condition which would cause the patient periods· of' anxiety, depression 
and eyster1a· (R. 23). Subsequently, on J Mar~h 1945 accused was trans­
terred to the Darnall General Hospital, Danville, Kentucky, £or further 
·observation and treatment. Thereafter, on lJ 14arch 1945, a Disposition 
Board convened and reported ite diagnosis of' accused's condition as 
11Ps7cboneurosis, anxiety state, moderate, cause undetermined, manifested 
by depressive tendencies, emotional instability, history or amnesia, · 
1'atigability11 (R. 26, Zl; Pros •. Ex. 19). Ps70honeurosis was defined ae · 

. . 	 . 
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a medical term.indicating nervousness as contrasted with psychosis which 
means insanit;r (R. Z7). One or the members of that board, Captain Martin 
Grotjahn, testitied that medical examination revealed accueed had earlier 
suffered a fracture of the 9th and 10th vertebrae and that during the 
period accused was under his observation ,accused was tense1 depressed, 
eeclusiTe and complained ot backaches and headaches (R. 28J. Captain 
Grotjahn also testitied that during the time accused was under his ob• 
servation accused knew the dif'terence between right and wrong and was 
able to adhere to the right •nd that it was his opinion accused was µi · 
the same mental condition at the i,ime·he committed the o!f'enses·alleged 
(R. Z7, 29). , 

4. ltter having been advised of his rights accused· elected to 
testif)' ~der oath in his own bebal! and gave the tollowi.Jig testimony. 
He entered the military" service as a member ot.a National Guard Wlit on 
7 September 1940 and served ae an enlisted mn in the Air Corps on 
armament work and bomb sight maintenance. In April 1942 he became a 
bombardier gunner at Ladd Field, Fairbanks, Alaska, and thereatter 
tlew.:titt1•seven missions, presumably' in the 11.aska Theater, on fort;r 
ot which contact waa made with the enem;y. He was 9redited with deatro1­
1ng two enem;y planes. When his plane was shot down b;y enem;y antiaircraft 
tire accused suffered head wounds from the enem;y tire · and injured his back 
in the crash landing made b1 the p4nee' Arter hospitalization 1n Alaska· 
and the United States, accused attended Officer Candidate School. Ot · 
the past tew years he bas spent about on!! year in various hospital,. 

· Since the craah,landing be bas been bothered with backaches, headaches 
and has been extremely' nervous. .He holds the Dietinguished Fl.y'ing · . 

. Medal (sic), the .lir Medal with three clusters and the Purple Heart (R. 32• 
~35). 

With respeot to his allege,d absence without leave, accused 
~stif'ied that he believed be was entitled to travel time in addition 
to his ~eave time and consequently' thought he had more leave than.in 
tact had been authorized. He became ill on leave and •turned .into the 
Regional Hospital at Pasadena, California." ·As be expressed it, "When 
I turned into the hospital at Cali.tornia appe.rentl7 I was 1.W.o.L. I 
knew the time had expired but I thought the7 bad been notif'ied that I · 
was ill" (R. 32). The authorities at. the hospital contacted the au• 
thorities at Fort Knox and thereafter Wormed accused he lw.d been 
absent without leave tor nine da7s (R. 38). He also .testified that a 
medical otticer at the hospital in Calif'orni& gave hill some pills and L · 
told him to nmain at home f'or tour or five dqs and then it hie cond1t1on 
improved to·proceed to his station, other,iae to return to the hoepital 
(R. 32). · · · . · · 

With nspect to hia worthleas checks accused testi.tied that · 
atter he arrived in Calltornia on his leave thne were periods ot three · 
and tour da,s when he waa not awaN ot what he was doing. He doubted · ·. 
that he bad been in his right.mind f'or over a year (R• .'.35). ~ Although he 
knew he made and uttered some of the alleged checks there wera ·others · 
that he wais UD&ware he had written (R. 35, 39). He did not know exactly''.. . 
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what use he made of the funds produced thereb1 but believed that a part 
went to his wife and that some was ua.i.d to purchase drinks (R. 38). He 
stated that be and his wife bad maintained a joint bank account with The 
Security-First National Bank which be knew his wife closed. As he stated 
it, "I know she closed the account and sbe must have closed it before the 
checks came in there• (R• .35). For the month or two ~1or to trial ac­
cused bad been turning over all but about $50 of each month's pa;r to 
apply 1n redemption ot his worthlesa checks and within the month folloa­
inf; the date ot t.rial accused expected to haTe all of them paid (R• .35, · 
43). ' ' 

First Lieutenant Merlin A. Bitzell&D. testified that accused 
served under him as Assistant Special Servicea Officer for approximately 
two weeks (apparently shortly prior to trial) and that !f.Ccused performed , 
all duties assigned to him in a satisfacto17 manner (R. 44, 45). 

, 5. Under the Specification or Charga I accused is charged with ab­
' 	 senting himself without leave from 6 November 1944 to 16 November 1944. 


The proof establishes that he failed to return from an authorized leave. 

of absence on or before_6.November 1944, the date bis leave expired. No 

entry appears on the officers' register for the period from the commence­

ment ot his leave of absence ( 22 October 1944) to 'and including 16 November 

1944 to indicate that acqused aigned in upon return from leave. Not only' 

i~ an unauthorized abse~ce, once shown to exist,·presumed to continue until 

the contrary is· shown (LCM, 1928, par. 112A), but furthermore the £act .that 

the officers I register bears no sign 1il entry- made by accused up to 

16 November 1944 is substantial evidence that accused had not by that date. 

returned to his organization. In addition, accused's testimony not only 


~ concedes that he was absent without leave after conclusion of' his authorised 
-leave but also indicates that'the unauthorized absence continued for a 
period of approximately nine days. Accordingly, the evidence sustains the· 
court's findings or guilty ot Charge I and ita Specification. 

With respect to Specifications 2 to 6; inclusive, of Charge II 
and Speeiticationa l to 8, inclusive, of the Additional Charge the evidence 
establishes, and accused admitted, that he. made and uttered a total of 
thirteen checks aggregating $265 in amount without having sutticient funds 
on deposit in the drawee banka to pay the cheeks drawn thereon either at 
the time they were uttered or when presented tor payment.· The only matter 
in issue is whether accused· intended to defraud when he issued these checks. 
There is no evidenc·e to show what amount accused may have had on deposit in 
any one of' the six drawee banks when ·he made and uttered the checks thereon· 
and when they were pnsented for payment. Although accused testified at 
the trial, the only statement he made relative to his _financial relations 
with any one of these six banks was that he bad maintained a joint account 

· with his wife in The Securit)'•First National Bank or Los Angeles, California,; 
which his wife had apparently closed before any or the five cheeks drawn 

I 
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thereon had been presented tor payment. No evidence was offered by 
a-ccused to indicate when his wire closed the account in that bank or 

. whether or· not accused used aey reasonable means to acquaint himself 
with the balance on deposit in that or a.ny- of the other five banks 
before he drew and uttered the various checks. 

The burden or proof was upon accused to establish that dis­
honor of these checks resulted from an honest mistake rather than from 
his own misconduct (CM 249232, Norren, 32 B.R. 95;. 3 Bull. JAG 290). 
That burden· he failed to dif'charge•. From the evidence before it, the 
only·reasona.ble c.o'nclusion that the court could draw was that accused 
was content to issue all or these checks with complete disregard as to 
the adequacy of his deposits to cover them. Such reckless indifference 
as to the sufficiency of bis deposits· brands accused's conduct as ' 
fraudulent in uttering these checks (CM 270061, Sheridan). The slight 
variance between the allegitions and proof under certain of the Specifi­
cations with respect to the consideration received by accused on some .or 
the checks did npt injuriously affect the validity of.these proceedings 
(IDM, 192S, P.ar. 87.l?, A'll 37). The evidence sustains the· !'indings or 
guilty·or Specifications 2 to 6, inclusive, of Charge II and of Speci­
fications 1 to 8, inclusive, of the Additional Charge.· 

• • • l • • \ 

.. . 6. Accused is 25 years of age and is married. Acoording to 
records ot the War Department, after graduation from high achool he 
was employed by his stepfather 1n the lumber business from 19)7 to 
1940. He served in the Colorado National Guard from June 1938 to 
September 1938 and from-Maj 19)9 to September 1940 when he entered 
Federal military service. From March 1941 to July 1942 he served with ·. 
the Air Corps in Alaska as an armorer. From ) June 1942 to 22 July · 
.1942 he served as a gunnerei:>oard a B-17 type bomber participating.in 
air combat against the Japanese in the Aleutian Islands coming into 
frequent contact with the enemy in the vicinity or Kiska and Attu 
islands and being responsible for the destruction or two enemy.fighter 
planes. According to official War Department records, verified by in­

. formation verbally received from The Adjutant General's Office, accused 
was never wounded nor dia he ever receive any military decorations or 
awards. On 2 January 1943 he was commissioned a second lieutenant after 
successfully completing the course of instruction at the Armored Force 
Officer Candidate School, Fort Knox, Kentuoky. ·By General Court-Martial 
Orders No. 217, 26 October 1944, the reviewing authority approved a, · 
fine of.$350 imposed on accused by general court-martial.after it found 
him guilty of cashing 19 checks totaling $)17.75 in amount ever the 
period from 29 April 1944 to 1.3 August 1944 without maintaining a suf­
ficient bank balance to pay them. On 5 January 1945, after commission 
or \be offenses presently under review, accused submitted his resignation 
tor. the good or the.service which the Secretary of War directed be not 
accepted. ' ' · 

7. The court was legally constituted and bad jurisdiction of the 
accused and the offenses. No errors injuriously affecting the sub­
stantial rights of the accused were committed during the trial. .In the 

8 •• 
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opinion ot the Board ot Review the Ncord ot trial 1a legaU,, sufficient 
to support the findings ot guilt1 and the ·sentence-and to warrant con• 
firmation ot the sen~noa. Dismissal .ia authorized !2J>On conviction or a 
violation of Article ot War 61 or Article of War 96. 

-~ ~ Ck/Ji~; , Judge Advocate 
. . ~---1 

..tJ~-_,j!RliliK-.. i::a.:k&?C:----- __,..___'11.M-.:i_,~/~IL:.a::i· ... , Judge Advocate 

..'>(1,...~...._..i..:._ ---"~~......-­....-1~-· ·...................... __, Judge .ldvooate 


' 
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SPJGH-Gr,l 280.302 1st Ind 

Hq ASF, JAGO, Vlashington 25, D. C. · 

TO: The Secretary .of :for 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial 


. and 	the opinion of the Board of lteview in t~e case of' Second Lieu­
tenant James z. Nelson (0-1014916), Infantry•

• 
2. . Upon trial by general court-martial this officer was found 

guilty of absenting himself without.leave from 6 November 1944 to 
16 Uovember 1944, in violation of Article of War 61 (Chg. I, Spec.) 
and was found guilty of fraudulently cashing thirteen worthless checks 
whereby he obtained consideration of a total value of ~265, in violation 
of Article of War 96 (Chg. II, Specs. 2-6, incl.; Add. Chg., Specs. 1-8, 
incl.). Accused pleaded guilty to all thirteen Specifications concern­
ing the worthelss checks except the words "with intent to defraud" and 
11 fraudulently. 11 He was sentenced to dismissal, total forfeitures and 
confinement for five years. The reviewing authority approved the sen­
tence and forwarded the record of trial for action under Article of 
War 48 • 

.3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings, of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. On 6 Hovember 1944, accused failed to return to his 
station upon conclusion of a fourteen day leave of absence and he there­
after remained absent without leave until 16 November 1944. Over the 
period from 17 September 1944 to.19 December 1944, accused fraudulently 
made and uttered thirteen worthless. checks receiving therefor consider­
ation of a total value of $265. These checks were drawn on six different 
banks. Both at the time each check was made· and uttered and also when 
presented· to the drawee bank for payment accused had insufficient funds 
on deposit to pay the check. Accused had previously on 26 October 1944, 
been found guilty by general court-martial of cashing nineteen checks 
totaling $.317.75 in amount over the period from ct April 1944 to 
1.3 August 1944 without maintaining a sufficient bank b.,alance to pay 
them. On 5 January 1945, after commissioµ.of the offenses presently 
under consideration, accused submitted his resignation for the good of. 
the service.which was not accepted. · 

. I recommend that the sentence be confirmed but that the for­

feitures be. remitted and the period of confinement be reduced to one 

year, and that the sentence as thus modified be carried into execution, 

and that the United States Disciplinary Barracks, Fort Leavenworth, 

Kansas, be designated as the place of confinement._· 


; 
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4. Consideration has teen given to the inclosed letter dated 

ll June 1945 addressed to the Secretary of War from the Honorable 

Frank L. Chelf, Member of Congress, in which he incloses a letter · 

from the accused. 


· 5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval.· 

~ 

3 Incls MYRON C. CRAil~R 

1. Record of trial Major G~neral 
2. Ltr dated 11 Jun 45 The Judge Advocate General" 

from Frank L Chelf ,iu, 

. w/incl


3. Form of ac~ion _____________,________ 
( Sentence confirmed but forfeitures remitted and confin~~ment reduced to 

one ;rear. G.C.M.o. 308, 7 July' 19~5). · 
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WAR DEPARTMENI' (16l) 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington, D.c. 

21 MAY 1945 
SPJGV-CM 280)07 

U N I T E D S T A T E S· 	 ) 14TH HEADQUARTERS AND HEA~UARTEP..S DETACHMENT._ 
) .SPECIAL TROOPS, FOURTH ARMY · 

v. 	 ) .. 
) Trial by G.C.M,, convened at 

Second Lieutenant LEC° B. ) .Camp Polk, Louisiana, 16 

AMMONS (0-1061042), ) April 19b.S. Dismissal. 

Quartermaster Corps. ) 


OPINION of the BOARD CF REVIEW 
SEMAN, MICELI and BEA.RDS~,, Judge Advocates. 

-------------- ·. •r 

1. The Board or Review has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 

Advocate General. · 


2. The accused was arraigned and tried upon the following. Charges 

and Specifications& 


CF'.ARGE I: Violation of tl:e 	96th Article of War. 

Specification 11 In that Second Lieutenant Le~ B. ·~ens, 4121st 
Quartermaster Truck Company, having receiveq a lawful order 
from Captain John u. Johnston to be in his slit trench be­

·tween 2100 and 2400 23 March 1945, the said Captain John M. 
Johnston being in the execution of his office, did, at or 
near the bivouac area of the 4121st Quartemaster Truck Com­
pany in the vicinity of Camp Polk, Louisiana, on or about 
23 March 1945, fail to obey the same. 

Specification 2: (Finding o£ not guilty). 

CHARGE II: Violation of the 61st Article of War. 

Specification l: In that Second Lieutenant Leo B. · Ammons, 4121st 
Quartermaster Truck Company, did, with6.,.,t proper leave, 
absent himself from his orga.nization at or near the bivouac· 
area of the 4121st Quartermaster Truck Company in· the vicinity 
of Camp Polk, :Louisiana, from about ,21JO to about 2400 23 
March 1945. 

Specification 2: (Finding of not guilty). 
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Accused pleaded ~ot guilt7 to the Charges ~d Spec1f'ications. He was 
found guilty of Specification l, Charge I, am. of Specificat_ion l of , 
Charge II,. and c£ the Charges, but not guilty of the other ·specifica­
tions. No nidence of previous convictions was offered. He was sen-. 
tenced to dismissal, arxl to forfeiture of all pay- and allowances due 
or to become d~. The reviewing authority- apprpved the sentence but 
remitted the forfeitures. The record of trial was fc;irwarcled for action 
under Artie.le of War 48. , 

.3 • .The evidence may be 'bpefly stateda 

a. For the Prosecution. 

· , The 296th Quartermaster Battalion ·on 23 Karch 19~5 was engaged in 
tactical traini.Jlg. Its bivouac area was about 11 miles from Camp Polk, 
Louisiana (R• .30, 4.3, ·46). It comprised six companies,· three of llbich 
were colored, the 4l.20th, 4121st and 4l.22nd Quartermaster Truck Com­
panies. The other three companies, the. 270th, 271st and 417th Quarter-_

1
master Companies, "Were made up of white personnel•. ,, . 

Accused was commander o:f the third platoon of the 4121st Quarter­
master Truck Canpany, which company was commanded by Captai.Ja John K. . 
Johns_ton, QMC. · 

According to Captain Johnston, pursuant to an announcement, made at 
Adjutant I a call early in the forenoon, he called all the officers of his 
can:pany together and told them that all the personnel of the company­
would occupy the slit trenches that ntght from hours 2100 to 2400 (R. 47 ,· 
57, 59) as a part of the field exercise (R • .31, 50). 

About hours 2000 on that day at .a ,meeting of the officers, Lieu-· 
tenant Colonel Arthur J. Spring, the CCllll!landing officer of the battalion, 
announced that the three colored companies would occupy their slit 
trenches from hours 2100 to 2400, and that the. three ,mite companies 
would occupy their slit trenches from 2100 until da1'!l. Accused was 
present at the meeting. (R • .33, 64, 87). 

J!'ollolting the battalion officers meeting, all present e~aged in a 
map problem, which began near the entrance to the battalion bivouac 
area and ended not far from the bivouac area of the 4121st Quartermaster 
Truck_Canpany-(R. 40, 48, 56, 39, 99, 100, 11,3). Jeeps were used as 
transportation. Accused and Lieutenant Wallace went in one jeep and 
Captain Johnston -was in another jeep with Lieutenant Jackson.·· Captain 
Johnston's jeep stalled.in a hole, and it was about hours_ 2200 when he 
got back to his company• s bivouac area lR. 48, 49). The members of the 
company were not in the slit trench (R. 49). First Sergeant I·evoux had 
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received the order (R. 66). However, all the enlisted personnel were 
asleep in their tents (R. 35). The other officers of the company could 
not be found in the bivouac area (R. 49). Runners were sent out to 
locate them:; but to no avail (R. 49, 68, 71, 74, 75). Captain Johnston 
went to tJ1e battalion command :{DSt, and reported these facts to Colonel 
::ipring (R. 35, 49). About 2350, Colonel Spring started to the company 
area. He saw two jeeps, and followed one into the company area, and 
stopped his car next to it. The occupants of such jeep were accused 
and Lieutenant Wallace. Colonel Spring escorted them to Captain 
Johnston, 'Who asked them where they had been. Accused stated that they 
had gone to Camp Polk for food after com~leting the map problem (R. 51). 

standing operating procedure in the battalion prohibited officers 
from leaving the bivouac area of a c~pany 'Without the permission of 
the company commander (R. 52). CA.mp Polle is 11 mles from the bivouac 
area of the 4121st Quartermaster Truck Company (h.• JO}. Accused did not 
ask and Captain Johnston did not grant permission to accused to go to 
Camp Polk after completing the map problem on the night in question 
(R. 51). . · , 

b, For the defense. 

Accused was, warned of his rights as a witness, and chose to be sworn 
· and testify in his own behalf. He testified that he was present at the 
meeting of the officers of the company on the morning of 23 March, but 
that no orders were given by Captain Johnston concerning occupation of 
slit trenches by th3 peroonnel of the company that night. Nothing was 
said about it (R. 118,119). At hours 2000, at the meeting of the bat­
talion officers, after the band ccncert, accused arrived late and did not 
hear any instructions by Golonel jpring concerning occupation of the 
slit trenches (R. 126). l<'ollowing this, he went with Lieutenants 
Wallace and Washington to work out the ma.p problan, which the three offi ­
cers together completed about 2130 (R. 119). Accused "didn't have any-· 
thing else to do, 11 (R. 120) and rcde into Camp Polk "ti.th them. 
Immediately after their nturn about 235'0, he met Colonel Spring, who 
escorf;ed them to Captain Johnston (R. 123). Accused did not have per­
mission from Captain Johnston to go to Camp Polk to eat, but such per­
mission to leave the bivouac area when off duty had not theretofore been 
required, arrl he kmw of no orders to that effect. 

Lieutenants Anderson, Wallace artl "!fashington all testified that 

they were at the meeting of the company officers in the forenoon~ They 

testified definitely and positively that Captain Johnston said nothing
,., 
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about occupying the slit trenches (R. 76-77, 93•94, 106-107) • They were 

present at the battalion officers' meeting in the evening, and Lieu­

tenant Washington testified that he heard instructions given that the 

colored canpanies were 1;o be in the slit trenches from 2100 to 2400 · 

(R. 110-111). These officers testified that permission was not required 

to be ·obtained frc:m the company- commander before an officer could leave 

the bivouac area (R. 78, 104-5, 108, 110) • · 


c. Rebuttal. ,. 

Colonel Spring was recalled and testified that the battalion was 
. in a tactical situation, during which officers could not leave field 

problems without pennission of the company canmander (R. 1.31). Accused 
was present at the meeting at 2000 (R. 130, 133), when he gave instruc­
tions·-to occupy the slit trenches. Forty-five minutes was the estimated 
time required. for the map :eroblem,t but nothing was said as to what should 
be done if it took longer ~R. lJJJ. <:;aptain Johnston repeated his , 
preTious testimOllY' that accused was present when he gave instructions con­
cerning occupancy of the slit trenches, and 1'hen Colonel Spring gave his 
instructions on that subject (R. 1.34-139). 

4. Priar·to the hearing on the merits, the court; heard evidence 
in support; of and in opposition t.o accused's special plea in bar, which 
asserted that trial was precluded by nason oi':the .tact, punishment had 
been i:q>osed upon him b7. Captain Johnston for the offenses involved in 
the charges, under Arj;icle o~ War 104 (R. 12, 13, 16-18, 20-22). Ac­
cused was restricted to camp far six days under that .A.rticle of War as 
punishment, according to accused and Lieutenants Washington and Wallace. 
Captain Johnston testified that he made no mention of .A.rticle of War · 
104, but mereiy told accused that charges 110'1µ.d be prefen-ed against him 
and the other officers {R. 2S). · · 

' . s. Upon the trial, it was stnnuousl.7 w:ged by counsel for a~­
cuseda (l) ·that trial of the offenses charged 11'8S b&?Ted by the preTious 
imposition of punisl:ment therefor under the provisions of Article ot 
War 104; (2) that the testimoey or Lieutenant Colonel Spring was inadmis­
sible, since accused 11as charged, not with violating his order, but with 
.failing· to obey the orders of Captain Johnston issued pursuant to the 
battalion camnander 1s directionJ and (.3) that the testimoey- or the ac­
cus-ed and Lieutenants Anderson, Wallace ard W'aehington that Captain 
Johnston gave no order to them in relation to occupation of the slit 
trenches and that there was no Nquirement; in eftect that ·officers not on 
duty obtain permission of the company be.f'ore learlng the biTouac area 
outweighs that of Captain Johnston to the contr&17, and that, hence guilt 
was not proven beyord a reasonable doubt. We shall consider these mat- ' 

. ters in the order stated. ' 
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' 

· 6. 'Punisruient may be :imposed under Article of :War 104 only for 1 


derelictions not involving moral turpitude or any greater degree or·· 

criminality or seriousness than is involved· in the average offense tried 

by summary court-ma.rt,ial · (Mell, 1928, par. 105). The offenses charged 

seem to us to be more serious than those usually made the subject o! · 

trial by a sumnary ccnrt.. Moreover, the company commander denied that 

be imposed any punishment under Article of war 104. The first of these 

matters raises a question.of law, while the second involves a question 

of facts, Bot.h questions were resolved by the court against accused, 

and we believe correctly, sinc·e the offenses charged were not minor or 

trivial., and, because the testimony of Captain J_ohnston., if true, 11ar­

ranted the conclusion that he had not; em:el9yed the disciplinary powers 

invested in him by Article of War leii. The judgment of the court on 

the credibility of witnesses must not; arbitrarily be disturbed. There is 

nothing in· the record to indicate any reason for Captain Johnston to bear 

false witness against accused. In the absence of anything tending to 

lessen his credibility, a'det.ermination of llhere the truth lay: could best 

be made by those who saw and heard the testimopY• 


7. The testimony of Colonel Spr.i.ng was relevant and admissible to 

establish intent. An officer who had previously heard the battalion 

connander issue instructions concerning night exercises in slit trenches, 

would be on notice that the orders of his company commander on the .same 

subject were issued in pursuance of orders from higher authority. If 

no such orders were or had been given by the company camnander, it wotil.d 

be not;- unnatural for him to anticipate them and to keep himself 'readily 

available to receive such orders when given and to _promptly comply there­
with. . 


8. The accused and three other lieutenants or the same company 

categorically deny that the company commander issued orders to occupy 

the slit trenches at. the time in· question. -It seems to be possible from 

all the facts and circumstances in evidence that the compa.DY" commander 

overlooked the giving of orders to carry out and insure compliance with 

the instructions of the company camnander, and that the officers of the. 

company in order to embarrass him said nothing and when instructions from 

him were not; forthcoming in advance or the exercise., absented themselves 


· from 	the company area, so that he would not; have the opportunity belatedly 
to issue t~e proper ordera. However, the ccmpany canmander testified 
categorically that he did give the orders. .A.ccused and Lieutenants 
Anderson, .Wall.ace and 'Washington are equally positive in their testimony 
to the ,cont.rary.- A like ·issue of fact is presented by the diametrically­
opposite testimony of' the prosecution and defense witnesses that permission 
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. 

from the companT commander was or was not required for officers to leave 

the bivouac area, even when actually without dut!es to perform. The 

question boils down .to one of truth and veracity. It is evident that 

somebody lied. Under circu.~stances presented by this record, no de­

tennination as to who told the truth can possibly be made except upon 

observation of the manner, conduct and demeanor of the witneS'ses. The 

court had the opportunity for such observation. We have ·not. The con-· 

clusion reached by the court does not appear to us to be arbitrary 'or 

unreasonable. We have the power to weigh evidence in a case such as 


.this, but such poV18r imposes upon us the exercise. of so.und discretion. 
\Ve cannot arbitrarily substitute our judgment for that of the court, 
in. the absence of any fact or circumstance tending to .lessen the appar­
ent credibility of the prosecution I s witnesses or to bolster that of 
the defense witnesses. It was suggested in the trial court that Captain · 
Johnston was the .only witness who testified. that he gave the order in 
question, while four witnesses testified.that he did not. Although 
numerical preponderance is a factor in determinillg on 'Which·side is the 
greater weight. or preponderance of the evidence, it is only one of 
several factors, and is not necessarily controlling. Courts weigh evi­
dence •. The truth cannot be arrived at by counting witnesses as men 
count. money. . 

9. Accused was 29 years old on 24 May 194.,. He was born in West, 

Mississippi. He graduated !rem Alcorn College, with the degree of B.S. 

He was inducted 12 June 1941 at Camp Shelby, Mississippi, and served 

as an enlisted man until 6 October 1943, on which date he was honorably 

discharged to accept a commission as second lieutenant, C.A.C., AUS, . 

he having successfully completed the prescribed course at the /Ultiair ­

craft Artillery School, Camp Davis, North Carolina. 


10. The court was legally constituted and had jurisdiction of 
the subject matter and of accused's person.· No errors injurious!y af­
fecting accused's substantial rights were committed. In the opinion or ·· 
the Boa.rd of..Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of 
the sentence. A sentence to dismissal is authorized upon conviction of 
violations of the 61st and 96th Articles of War. 
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f ,lr...,.)45

Hq_ ASF, JAGO, Washington 25, D.C. ~uL1 V 

TO: The Secretary of War·. 
- l. Pursuant to Executive Order No. 9556, dated 26 ~ l94S, 


there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Li•u­

tenant Leo B. Ammons (0-1061042), Quartennaster Corps., 


2. This officer was found guilty by a general court-martial of 

having failed to obey- the lawful. order of his superior officer to be 

in a slit trench during certain hours, in violation of the 96th Article 

of War, and of absenting himself without leave for 2½ hours from the 

bivouac area of his organization near Canp Polk, Louisiana, ,in viola­

tion of the 61st Article of war. He wu· sentenced to be dismissed the 

service and to forfeit al1 pay and allowances due or to becane due. 

The reviewirg authority approved the sentence, but remitted the for­

feitures, and forwarded the record of trial for action under the 48th 

Article of War. 
 • 

3• A SUIIJllary of the evidence is contained in the foregoing opin­
ion of the Board of Review, which Board is of the opinion that the 
record of trial is legally sufficient to support the findings of gullt7 
and the sentence, as approved by the reviewing authority, and to_ war­
rant coni'innation of the sentence. I concur in that opinion. 

On 23 laarch 1945, the 4121st Quartermaster Truck Compaey was en­
gaged .in field exercises near Camp Polk, Louisiana. The campaey ccm­
mander told the accused and the ol;her lieutenants of the canp&IJ1' that. 
between hours 210,0 and 2400 the comp&JlY' would occuP7 the slit trenches. 
The order was not complied with. Accused during that time with another 
officer went to Camp Polle to eat, and did not return until about 2350. 
Accused and two other lieutenants denied knowledge of the order in 

· question or of standard operating procedure which required permission 
·of the company commander before an officer could leave the bivouac area. 
The company ccimnander testified that be gave the order in question to 
acctEed and the officers, and that the fact that permission to leave 
the bivouac area was generally known. . · · 

4. In view o! the previous record of this officer, I recamnend. that 
the sentence as approved b7 the reviewing authority be confirmed but 
conmuted to a reprimand and forfeiture of $50 pay per month for three 
mcnths and that the sentence as thus modified be ordered executed. 

7 
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This is one of four cases arising out of the same transactim. 

· In ·the three cases which haTe reached thia oftice, and been reviend, 

sill.ilar recommendations have been :made. · 


>• Consideration ha.a been giTen to the letter of accused dated 
11 llq l94S, and to letter ot Captain John x. Johnston, rec011mendi.ng 
reclassitication ot accused, transmitted therewith. 

. \ 

6. Inclosed is a tom of action desigmd,to carry into execution 
the toregoing recommendation, should it :neet with 7our approval. 

\ 

~ 
\ 

MIRON C. CRAMER 
Major General 

4 Incls . · The Judge AdTocate General 

l Rec ot Trial 

2 Fom ot· Act.icn 

3 Ltr fr accused dated 


11 »aJ' l94S 

4 I.tr tr Ct.pt Johnston 


. w/reclaBBifcatn proceedings 


( sentence as approved by' reTiewing authority' confirmed but commuted to a 
· reprimand and forfeitures or $SO.· per month for three months. OCll:> 342, 
21-Jul.1' l94S). 
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WAR DEPARTMENT - (169) 
'Anny Service F.orces 

In the Office of The Judge Advocate General 
Washington,.D.c. 

21 MAY .1945
SPJGV-CM 280306 

U N I T E D S T A T E S ) 14TH HEADQUARTERS AND HEADQUARTERS DETACHMEliT 

v. 
)
) 

SPECIAL TROOPS, FOURTH ARlu 

Second Lieutenant JOE R. 
JACKSCN (0-1591824), 

) 
) 
) 

Trial by G.C.M., convened at 
Camp Polk~ Louisiana, 4 May 
1945. Dismissal.· 

Quartermaster Corps. ) 

OPINION of the BOARD OF REVIEW' 
SEMAN, MICELI and BEARDSLEY, Judge Advocates. 

1. The Board of Review has exaT.ined· tlie record of trial in the .case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · / 

,.. 

2. The accused was tried upon the following Cha.rges and Specifica­
tions& 

CHARGE Ir Violntion of the 64th A..·•·ticle of War•• 
Specificationa In that Second Lieutenant Joe R. Jackson, 4121st 

• 	Quartermaster Truck Company, having received a lawful command 
from Captain John M. Johnston, his superior officer, to get in 
his slit trench and stay there until the whistle blew did, at 
or near ·the bivouac area of the 4121st Quartermaster Truck 
t:anpany in the vicinity of Camp Polk, Louisiana, an or about 
2350, 23 March 1945, willfully disobey the same. 

CHARGE IIr Violation of the 96th Article of War. 

Specifications In that Sec·ond Lieutenant Joe R.' Jackson, 4121st 
Quartermaster Truck Company, having received a lawful order 
from Captain John M. Johnston that all personnel of said 

· l.il.2lst Quartermaster Trude Company would be in their slit 
trenches between 2100 and 2400 23 March 1945, the said· 

· Captain John M. Johnston being in the execution of his 
office, did at or near the' bivouac area of the 4121st Quarter­
master Truck Company in the vicinity of Camp P'olk, l(iuisiana, , 
on or about 23 March 1945, fail and neglect to cause the en­
listed personnel under his supervision and control, and for 
1'hose compliance·with· said order he was responsible, to be in 
their slit trenches during said hours. 
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He pleaded not guilty to, and was found guilty of, all Charges and 

Specifications. No evidence of previous convictions was introduced. He 

was sentenced to be dismissed the service. ·The reviewing authority 

approved cnly so much of the findings of guilty of the Specification of 

Charge I and Charge I as involves a finding that the accused did, at the 

time and place alleged, fail to obey the lawful order of his superior 

officer in violation of Article of War 96, approved the findings of guilty 

of the Specification of Charge II and Charge II,. and the sentence, and ­

· forwarded the record of trial for action under Article of War 48. 
I 

3. Evidence for the Prosecution. 

Captain Johnston was Connnanding Officer of the 4121st Quartermaster 

Truck Company at Camp polk, Louisiana (R. 9). This company was part of 

the 296th Quartermaster Battalion made up of three l'ihite and three colored 

canpanies. The 4121st Quartennaster Truck Company was a colored canpaey- • 

(R. 11-31). On 23 March 1945 the company was in bivouac, about ll miles from 
Camp Polk (R. 10). At 8:30 on the morning of the above elate a meeting of 
all the officers ·of Captain JohnSton•s compa.IV was held. The accused was 
present. Captain Johnston told the company that he received orders from 
Lieutenant Colonel Spring that ever,yone "would occupy his slit trench 
that evening from 2100 to 2400•, and that he, Captain Johnston issued 
that as an order to the assembled officers (R. 10). Since this o.ccupa­

. tion of the ..slit trenches was a battalion problem, Lieutenant Colonel 
Spring reminded all the officers of the battalion at a ,eeting at'8 p.m. 
that dB¥ that the slit trenches were· to be occupied by the various com­
panies l the accused I s company between 2100 and 240Q) and that the .ac­
cused was present at that meeting (R. 12),. Captairl Johnston, together 
with the accused and a:nother officer, completed a map problem that night 
a.."ld were· delayed returning to their area until 2200. Upon his arrival · 
Captain Johnston noticed that his compaey was -not occupying the slit 
trenches in compliance with orders (R. 13). At 2300, after another check,· 
Captain Johnston noticed that the accused or his company were still not 
in their slit trenches, and that the accused was in fact, asleep in his 
pup tent (R. 15). Other officers of the company were absent from the 
a~ea (a. 14). Captain Johnston then sent runners out to collect the 
company arrl the accused and his platoon were ordered to appear. This took 
"some time". Captain Johnston thereupon told the assemblage that the;r 
were to go end get :into their slit trenches and remain there until the 
whistle was blown (R. 16). Lieutenant Jackson, the accused, was present 
l'ihen'that order was-issued. "lfuen ordered directly •into his slit trench 
at cnce11 ths accused said he 1ras not going to, but that he was going to 
check the men in his platoon (R. 23). The accused walked oft. Captain 
Johnstcn waited a reasoll:!,ble length of time -- _11per~aps three .or four or 
five minutes" and found accused not in the slit trench but walking around 
his platoon area .(R. 17-23 )'. A~ the time the wrrJ.s_tle was blown· signaling 
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the end of this particular exercise for the compaJV' Captain Johnston did 

not know if accused was in the slit trenches or not (R. 18). On crqss­

examination Captain Johnston admitted that he did not see the accused 

from sanetime that afternoon until 8 p.m. ,, the time of, the battalion 

meeting. Captain Johnston stated also that he had been commanding offi ­

cer off arxi on duty wi.th the company- far a · period of about two weeks 

(R. 23-24). Lieutenant Colonel Spr1~. himself test:i,i'ied that he called 

a meeting of his battalion together on the morning of 23 March and told 

them that all present were to· occupy·slit trenches; the 4121st ·Qaarter­

master Truck Canpa.ny was one of the companies to occupy the trenches 

fran 2100 to 2400 (R. 31). At 2000 Lieutenant Colonel Spring repeated 

his orders regarding occupancy or slit trenches, and that Captain 

Johr.isten had reported to him at about 2230 that the accused had refused to 

'obey the oroer to occupy his slit trench (R. 3)), and that about 20 · , · 

.minutes later (or about 23SO) he arrived in the bivouac area and saw 

Captain Johnston assembling his troops aboo.t 10 minutes before the con- . 

clusion of the exercise or the particular time he told his troops' to re­

main in the slit ~~nches (R • .36). . . 


0 

Sergeant Devaux testified that he was first sergeant of th~ 4121st' 
Quartermaster Truck Company-. He received no orders from an;rone regarding 
occupancy of slit trenches until twenty-five minutes to twelve CR. 37) 
but he knew of the orders somehow earlier that evening (R. 38); that­ /. 

Staff Sergeant Mays told him about it, but he received no orders from the 
commanding officer (R. 40). . 

h. For the defense. 

From Captain Anierson~s testimony (by stipulation) it appears that 

he was present at the meeting o£ company of!icers called by Captain 

Johnston. He did not hear Captain Johnston make aiv mention of the occu-, 

pancy of slit trenches by the 4121st Quartermaster· Truck Company (R. 44). 

From the record of trial U is not clear whether this testimony was 

offered on behalf' of the defense or the prosecution. Since it is evi­

dence tending to substantiate the accused's stor,y1 it is assumed to be 

dei'e,qse, evidence. 


'staff Sergeant Earl Williams of thi.s compaey- testified that he. was 
·present at the assembly of the company- at about 2,300 that evening and 

heard Captain Johnston tell the accused to get in his slit trench, where­

upon the accused sta;rted t-0 get in his slit trench, butt.his witness did 

not actually see him occupy it (R. S1, ~a)·. 


. . . .. 
. Sergeant Lang of this organization testified that he heard the con- · 
versation between th'e captain and the ace.used at about 2.3SS, and that he 

,. 
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saw the accused go to his slit trench, jv-bich was about .f'ive f'eet f'rom 
Lang 1s. This witness remained in his slit trench \D'ltil the whistle 

' 	 blew and some time after. After getting into his trench he heard a 
conversation between Captain Johnston and accused, but ns unable to make 
out what was said. ,When Sergeant Lang got out of' his .slit trench he saw 
the accused getting out of; his (R. 60, 61). . . 

The accused took the stand as a witness (R. 44). · He t·estif'ied he 

was in command of the second platoon of' the 4121st Quartermaster Truck 


· Company. He further testified that Captain Johnston did not give any . 
instructions relative to the occupancy of slit trenches at the meeting 
of officers en the morning in question; nor did he haTe any conversa­
tion with Captain Johnston.on this point later in the day (R. 46). He 
did not listen carefully at the battalion officers~ meeting with Colonel· 
Spring an:i there!ore heard no mention of' the occupancy of' the !lit trenches 
(R. 46, .51, .5.5, ,56). He corroborated Captain Johnston's story of their 
going out on the map problem together but denied any conversation regard­
ing slit trenches until the compalll was called together after 2200. 
Meanwhile accused had gone to bed ~R. 47-48). After the company was 
assembled and Captain Johnston had addressed them on the subject of their 
failure to be in their slit trenches, the captain turned to hilll (the ac- · 
cused) and asked why he was not; in his slit trench. The accused answered 
that he did not know he was supposed to be, and, the captain replied,
11I am giving you a direct order to go and get in yours•" A.t this point 
the accused asked the captain if he nnted the accused to check his 
platoon first and he received a negative answer. The captain said, ttI 
want you to· get in your slit trench now" so the accused left and. pro­
ceeded to get in his slit trench. A!ter a short time the accused got out 
of' his slit trench to check his platoon, and at this point Captain · 
Johnston came back and asked him why he lfas not in his slit trench. The 
accused replied "I am checking rrr:, platoon." Whereupon; the captain told· 
the accused to get in his slit trench and stay there until the whistle 
blew, which the accused did (R. 49, ,50, 51, SJ, .54, 56). The accused 

· 	stated that as S-J his "local schedule 11 did not Call i'or anything •past 

about 1800 that afternoon" (R. ,56). • 


' I 

,5. As to both Charges in this· case there is a conflict of evidence. 
The prosecution's case is fully borne out by Captain Johnston, the offi ­
cer who testified that he issued the commands llhich are the subject of 
this trial. On the other hand, the testimony of the accused is that he 
substantially complied with the orde;r to get into his slit trench; and 
the order which is the subject of the· second charge ,ras nev~r given, 
hence he ,ras guilty of' no failure ·or neglect in that connection. There 
were several ldt.nesses for the defense who bore out. various portions of 

4 
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the accused1s story. ·,•hile it is true that there was only one witness 
for the prosecution llhose testimony bore directly ai the alleged offenses 
(the evidence of Lt. Col. Spring had no bearing on whether they nre com.­
m:1.tted) while the defense produced four witnesses, it is hornbook law 
that the weight of the evidence has nothing to do lfith the number of 
witnesses., . and vice versa. It is a just as trite but true a legal :say-: · 
ing that the trial court· who heard the witnesses and saw them testify is 
the best judge of the true facts. In·this case the court believed the 
evidence of the :Erosecution and a fortiori found the accused guilty. 
This is proper, since all of the~elements of the offenses charged.were 
properly support.ad b;y the evidence. · 

6. There is one procedural error which needs comment.. Cn page 6.3 

of toe record of trial there appears this statement r 


I 

ll'l'he court then, at 1745, adjour,ned to aset again.in closed 
session at 1900 on 4 May 1945.n 

Since .the court also •adjourned" on 4 May 1945, it aweaz-• that the time 
elapsing between the time the court closed and the time it reopened, in 
this instance, was one and one-quarter hours. This 1.s not an •adjourn­
ment", but a recess., and hence the trial judge advocate•s failure to sign 
the record is no~ error as might first appear. 

Arter the quoted statanent the record goes on 'to set forth the 
findings, data as to service., sentence arxl proceeds in the regular manner. 

The failure to state, tha.t the court actually. did reconvene after the 
recess., arxi that all members of the court, prosecution and defense were 
present is harmless error (cM 235143., McKinney) since the proper authori­
ties authenticated the record and, under those circumstances, regularit;r 

, 	of the proceedings is presumed. The record shOW's the accused present 
at this time s:mce the trial judge advocate made a statement •1n the 
presence of the accused" that he had no erldence or previous convictions 
to submit. · , 	 · / 

7 • According to War Department recorda the accuHd is n~ 2S yea!?? 
of age. He entered the service as an enlisted man 21 October 194:+ and 
served in that capacit;y until his camnission as a second ll~utenant in 
the Army of the United states on the 14th day of~ 1943, entering active 
dutiy on that date, after graduating from the (J,l.C Officer Candidate 
School. In enlisted status he attained the grade of technical sergeant. 
He was assigned to a cavalry unit arxi realized lVi.thin three weeks that ' 
he was misassigned, requesting a transfer. Shorlily thereafter he was · 
sent to a Reclassification Center. The Reclassification Board's impres­
sion of the ·accused was that he was a quiet, intelligent officer, who 
presented a neat anc'! soldierly bearing, is amenable to discipline and 

' 	 ' 
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and eager to learn, and recommended that ne be retained in the s·ervice. 

8. The court. was legally constituted and had jurisdiction of the 
· subj'ect matter and of the person of the accused. While the legality of 

some of the rulings of the court are open to question, none are serious, 
nor are there arr:, other errors llhich affect the substantial rights of 
the accused. In the opinion of the Board. of Review, the record of trial 
·is 	legally sufficient to support the findings of guilty, as approved 'by 
the reviewing authority, and the sentence, and to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a viola­
tion o:f the 96th Article of War. 

6 
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SPJGV-cK 280308 1st Ind 

Hq ASF, JAGO, Washington 2s, D. c. JUL 131945 
i 

Toa The Secretary- of War 

1. Parsuant to Executin Order No. 9$56, dated 26 :May. 1945, 
there are transmitted herewith for your action the record of .trial 
and the opinion ot the Board of Review in the case of Second Lieu­
tenant Joe .R. Jackson ·(o-1$91824), Quartermaster Corps. . 

2. Upon tria1 by general court-martial this oft'i(?er was found 
gullt7 of 111.llfully disobeying a lawi'ul order of his superior of'!icer 
to get into a slit trench in violation or .A.rticle of War 64, and 
failure and neglect to cause the enlisted personnel under his super-. 
vision and control to be 1n their slit trenches 1n ccspliance with 
the order o! his commanding officer in ·violaticn ot Article ot lfar 96. 
He was sentenced to be dismissed the se~ce., The rnielling authority 
approved cnly so much ot the 1'1nd1ng ot guilty o! the Speeitication o! 
Charge I and Charge I as involves a !L"'lding that the accused did, at· 
the time and place alleged, fail to obey ti. lawful order ot his 
superior ot!icer 1n violation ot .Article of War 96, . approved the sen~ 
tence and forwarded the record ot trial for action ader Article ot War
48. . , 

3. A SUlllllal'J" of all the evidence mq be .tound· :1n \he accompanyi:cg 
opinion of the Board of Review, which Board 1a of the opinion that the 
record of trial is legally sufficient to support the findings as aP­
proved by the reTining authority and the sentence and to nrrant ccn­
firmat ion thereof. I concur 1n that opinion. · 

Captain Jobn.ston, the CODW1ding Officer o! a colored Quarter­
master TrUck C0111p&q in bivouac near Camp Polk, Louisiana, told the . 
accused officer and other officers of his canpan;r that they wre to 
occuw certain slit trenches together with their men between 2100 and ~ 
2400 on 23. March l94S. At the ti.Ile when these trenches were to be 
occupied neither accused nor other of Captain Johnston's officers or 
118n were in the11. The accused was roused froa his bed and ordered to 
occupy the el.it tremh. . Shortl7 thereai't.er Captain Johnston passed 
the slit trench where the accused ns supposed to be and the accused 
ns not there. , Accused's explanaticn was that he was checking his 
platoon to see that his men 1Nre in the slit trenches. ' 

' . 
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Due to the good conduct of the accused, and his potential value to 
the A..,-my, I recommend. that the sentence be confinned but commuted to a 
reprimand and f'or.feiture of' $50 pq per 110nth .for three months and 
that the sentence as, thus modif'ied be ordered executed. 

- This is cne cf four cases arising out of the same transaction.,· three 
of 'Which have alread;J' been reviewed and a s1m11ar recommendation maJe 
in each. 

4. Caisiderat;on has been givm t.o the letter of aCC\lSed dated 
12 May' 1945, and to letter of Capl;ain Johny. Johnston., reconnending re­
classi!ication or accused, transmitted therewith. 

S. Incloeed is- a f oni. of action designed to carry into execution 
the foregoing recoJ1111.endation, should it meet wit.la 70ur approval., 

MYRON C. CRAUR 

:Major General 


4 Incls ibe Judge Advocate General 

1 Rec of Trial 


.2 Form of Action 

3 Ltr f'r accused dated 


,12 May 194S / 


4 Ltr fr Capt Johnston 

w/reclassification 

proceedings 

( 	 Sentence confirmed but commuted to a reprimand and forfeitures IJt 
$50. per month for three montha1~GCM:> 352, 21 JuJJ, 1945). 

:: .'-.J 	 . 
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WAR ·DEPM.TMEN1' 

Ar'lI!f Servioe Foroes 
In the Office of The Judge Aclvooate Genere.l . 

We.shington, D. c. 
' SPJGK - CM 280335 

24: MAY 1945 

UNITED STATES 	 ) FOURTH AIR FORCE 
) 

v. 	 )· Trial by G.C~M., convened at 
Walla Walla Army Air Field, 

Second Lieutena.nt THWDOBE ~ Washington, 10 April 1945. 
L. ALEXANDER. (0-2076491), ) Dis.missal. 
Air Corps. ) 

-------·-------·-------------­OPINION ot the BOARD.OF R$VIEW 
LYON, HEPBURN and MOYSE, ~ge Advocates. 

. . 
l. The Board of Review ha.a examined the record ot trial in the ca.se 

of ~he officer named above and submits tr.is, it• opinion, to The Judge·Ad­

.vocate Gsneral. 


2. The aoouaed wa.s tried upon the following Charges and Speoifio~­
tions a . · •. 

! 
I 


. 
CHARGE Ia Violation of the 61st Artiole of War. 

Speoificationa In that Seoond.ld.eute:nant Theodore L. Alexander, 
Squadron T•l, 423rd Army Air Foroes Base Unit, did, without 
proper leave, absent himself from his organization and station 
at Walla Walla. Army Air Field, Washington, from about 27 
February 1945 to about 28 February 1945. 

~ 

CHARGE IIa Vioiation of the 95th Article of War. 

_Specifications In that Seoond Ueutenant Theodore L. Alexander,•••. 
) 	 did, at Portland., Oregon, on or about 28 February 1945, with 

intent to deoeive Private First Class Keith Sorensen, and 
Private First Class John W. Smith, of the Military Polioe, . 
o.fficia.lly state to the said Military Polioe that he and Fligltt 
Officer Robert J. F.dmundson were on a three-day leave under 
verbal orders of their Commanding Offioer, which statement was 
known by the said Second Lieutena.nt Theodore L. Alexander· to 
be untrue in that, he nor flight Officer Robert J. Edmundson, 

. did not have authority, either 'verbal or written, to be absent 
from)1is'ol;'ganization at that time. · 

He pleaded guilty to Charge I and its Speoifioation and not guilty to Charge 
.II and its Speo~fication. He was found guilty of both Charges and Specifioa­
. tions. ~dence was introduced of a previous conviction by a general oourt­
inartial on 15 February_l945 or a violation of the .96th Article of War on or. 

http:Lieutena.nt
http:BOARD.OF
http:Lieutena.nt


(178) 

about 14 January 1945 by wrongfully using a truok without the consent of 
the owner, for whioh the acouaed was sentenced ~o be restricted to the 
limits of the post for three ·months a.nd to forfeit $100 per month for 12 
months. In the insta.nt case Jle we.a aentenoed to be dismissed the service 
and to forfeit_ all pay and allowanoes due or to become due. The reviewing 
authority approved only so muoh of the findings of the Specification of' 
Charge II as finds tha.t the accused_ did, at the time and place alleged, 
with intent to deceive Private First Clas& Keith Sorensen and Private 
First Class John W. Smith,-of-the Military Police, officially state to 
the said Mili t._ry Polioe that he we.a on a three-day leave' under verbal orders 
of his COJIUll~ng Officer, which s'tatement was known by the said Second Lieu­
tenant Theodore L. Alexander to be untrue in that he did not have authority, 
either verbal or written, to be absent from his organization at that! time, 
approved the sentence, remitted the forfeitures, and forwarded the reoord 
of' trial for action under Article of War 48. · 

3. Evidence tor the prosecution. 

Charge I and its Specification. In view of the plea of guilty 
to this Charge and its Specification the prosecution introduced in evidence 
in support thereof' only an extract copy of' the morning report of' the mili-· 
tary organization of which accused wa.1 a. member, which showed that the ao­

1	cused was absent without leave from hie organiu.tion from 10001 27 February 
1945 to isoo 28 February 1945 (R. 6J Ex. 1). · 

Charge II a.nd its Specif'ioation. The commanding officer of.Squad­
ron T-1, 423rd AA.FBV, Walla :LValla. Army Air Field, Washington, testified 
that the accused was~ member ot that organization during the latter part 
of' February 1945, assigned as a navigator to a. c.rew, and was absent from 
his duties on the 27th e.Dd 28th of' February. The accused had received · 
~bl8.llketn instructions to be on the fie~d from 8 a.m. until 6 p.m. daily 
unless he· obtained permission from the wi~ness to be absent. No authority 
had been granted the accused to·be in Portland, Oregon, on either of those 

. days (R. 7-8 ). _ . · · . 	 : · 

There was offered in evidence the depositions of' Private First 
Class Keith Sorensen, Private First Class John w. Smith; and Corporal 
William D. Diok. Defense counsel objected to their.admission on the 
ground that there was nothing in the depositions to identify the accused 
as the Lieutenant .Alexander referred to in the depositions. The objec­
tion was overruled by the law member and the depositions admitted in evi­
dence· (R. 11). · 

By deposition Privates First Class Keith Sorensen and John w. 
Smith testified that they first saw the a.cduaed in 'a room in the Park 
Avenue Hotel, Portland, Oregon, with his younger brother, another officer, 
and two girls. ntey were members .of the Military Police in Portland, e.Dd 
about la45 a.m. of 28 February 1945 in the course of routine quty were 
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checking hotels for vice conditions. In response to a. knock on the door 

accused's broth~r opened the door•. The girls retired to the bath room 

and locked the bath room door. Accused wu in a. chair with & blanket 

over his lap. A nciviln officer removed the blanket and disclosed the 

fact.that the accused's trousers and shorts were open and his sexual 

organ exposed.· 'When asked for his identification accused produced his 

W.D.A. G.O. oard. The accused and the other officer were placed Ullder 
arrest and taken to the Military Police headquarters and questioned. In 
his "official capacity" Private First Cla.u Sorensen inquired of the ac• 
oused for his orders authorizing his presence in Portland, Oregon•. Accused 
stated, 11 I do not need a.ey to come to Portland from Wall& Walla." Later, 
according to Sorensen, he. stated that "he was on VOCO for three days." 
According to Smith, accused said, "I am on VOCO from Walla. Walla and I · 
do not need any orders." Accused was thereafter released from custody by 
Corporal William D. Dick, the desk corporal in ch&rge of the Military 
Police desk at the police station. (Exs. 2 and 3)' · . 

. Corporal Dick testified that he waa acting desk sergeant of 
;Military Police at the police station in Portland, Oregon, about 2 a.m. · 
of 28 February 1945 when a person identified by his W.D.A.G.o. card as• 
the a.ccused was brought into the station by Sorensen e.Ild Smith and he 
heard Sorensen ask accused for ·his li!l&ve papers or· orders authorizing him 
to visit Portland.· Lieutenant Alexander said, "I do not need &ro/. to visit 
Portland. I.am on VOCO from my: oommanding officer." By reuon or aooused•s 
statement he released him from custody (Elt. 4). 

4. The accused,' having been advised concerning hia right to testify, 

elected to remain silent. 


5. With reference to Cha.rge I and its Speoific&tion, the evidence 

for the prosecution coupled·with the accused'• plea of guilty conoluaively 

establisht.d that the accused wu a.baent w1 thout proper leave trom hil or• 

ganiza.tion during the time and a.t the plaoe a_lleged. in the Specification• 


. • With reference to Charge II and its Specification, the accuaed 

ata.nda convicted. ot the s.erioua oftenae ·of having ma.de a false official 

statement with intent to d~oeive in violation of Article ot War 95. The 

burden of proving· all of' the elements of the offen.ae beyond any reasonable 

doubt reats upon the prosecution. Among those elements in thia partioul&r 

case are ·(1) th&t the accused ma.de the sta.tement alleged, (2).that it waa 


. false, and (3) that it was official. If these three elements appear the 
intent to deceive may be inferred from the surr0Wl4ing circumstances • 

.As to (1), three witnesses heard the accused state in response 
to & request to produce his orders for his authority to be a.way from his 

. organha.tion that he was' "on VOCO from 'fey commanding officer.• " One of the 
three, Private First.Ola.as Sotensen, claimed that accused added the worqs 

.. 
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"for three days." It •a.a Sorensen's reoolleotion that the oourt. adopted 
in its findings• While these words "for three d~,• inolud.ed in the find­
ings, are not supported by the weight of the evidenoe, the error, if a.ny, 
does not play all3' part in the determinatio_n of the legdity of the convic­
tion and therefore no substantial right of the aocused wa.a materially at ­
·rected. It is clear from the reoord that• the aoouaed did state to the 
Military Police that he was in Pot:tland. umer ~erbal orders.of his· command­
ing officer, meaning that he had the verbal authority of his commanding 
off~cer to be where he was at the time. 

As to (2), the commanding officer testified.that he did.not au-, 
thorize the accused to be in Portland at the time - that he had only given 
ltl)la.nket instructions II to the members of his squadron that they must be on 
the field (Walla. Walla) daily between~ a.m. and 5 p.m., unless they had 
written or verbal permission from him to be absent.. Although .it might be 
implied fran these instructions that absence from the field was permitted 
at all other hours and that accused's presenoe in Portland, 1.80 miles from 
Walla Walla., at 2 a..·m.· was therefore authorized, the record shows that ac­
cused absented himBelf without leave at 0001 27 February 1945, the day pre-·. 
ceding his being discovered ,in Portland, and at the time he made the state• 
ment complained ot he was still in a.n absent-without-leave statuo. Under 
such circumstances he oould not be "under VOCO" ev.en if it might be implied 
that he had the right to be aeywhere he pleased between 5 p.m. and 8 a..m. 
following. Where one who is permitted to be_ off a military station at 
night absents hilliself without leave to a distant point during the day and 
remains away his AWOL status continues as long as. he l'ema.ina away. He may 
not properly claim that he is on leave at night and absent without it during 
the day. His authority to leave at 5 p.m. is predio&ted upon his presence 
during duty hours (CM 263608, St. John). The aocused knew that he was ab­
sent without leave all of the 27th of February and that he was not on 
VOCO ·at 2 a.m. of the 28th. His statement to that effect was therefore 
knowingly false. 

As to (3), it Y1as shown without contradiction that the 
1 

Military 

Police in questioning aecused as to his authority to be in Portland were 

doing so in performance of their duties as Military Police. The question 

put to the accused which brought out the·answer complained of was there• 


·fore authorized and official. It follows that the aooused's answer waa 
official and that,the accuaed was properly found guilty of making a false 
official statement. The intent-to deceive may be inferred from the cir• 
cwn.s ta.noes. 

The fact that the statement; was made by ·an officer to an enlisted 
man is immaterial. The gravamen of the offense is the making of a false 
official statement.· (CM 248919, 31 B.R. 377, CM 122249, Dig. Op. JAG 
1912-40, par. 454 (49), MCM 1928, par. 151.) · 

Making a false official statement with intent to deceive ma.y · 

properiy be found to violate th~ 95th Article of War (CM 249824,' Graves'1 
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CM 275353., Ge.rrisJ CM 277595, Ra.okin). 
. 

6. War Department reoords show the a.ooused to be 20 yea.rs of age 
and single. He graduated .from high sohoo~ and for six months attended 
the University of Portland.. On 7 September 1943 he entered the mili ta.ry 
servioe and upon·completion of his training as a ,navigator was commissioned 
a second lieutenant, Air Corps., AUS, on 11 November 1944. On 15 February 
1945 he was convicted by a ·general court-martial of a violation o.f the 
96th Article of War by wrongfully taking and using a delivery truok with­
out the conaent of the owner. He was sentenoed j;o be restricted to the 
limits of his post .for three months and to .forfeit $100 per month for 12 
months. On W.D.A.G.o. Form No. 45 he was reported as absent without· lean 
from his station on 11.April 1945. 

7. The court, was legally constituted and had jurisdiction over the. 
accused and the of.fenses. No errors injuriously affecting the substantia.l 
rights o.f the accused were ·committed during the tria.l. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings as approved by the reviewing authority and the sentence and 
to warrant confirmation of the sentence. Dismissal is authorized upon con­
viction of a violation of Article of War 61 and is mandatory upon a conviction 
of a violation of Article of War 95. 

Judge .Advocate. 

Judge Advocate. 

Judge .Advocate. 
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SPJGK - CM 280335 	 lat Ind. 

Bl .A$F, JAGO, Washington 25, D. c. 

1 TO a The Seoreta.ry.. of Wa.r 

l. Pursuant to .l!iXeoutive Order No. 9556, dated ~'26, 1945, there 
a.re transmitted herewith for your e.otion the reoord of trial and the opinion 
of the Boa.rd of Review in the oa.ae or Seoond Lieutenant Theodore L. Alexander 
(0-2076491), Air Corps. 

2. Upon trial by general oourt-martial this officer pleaded guilty to, 
and was found guilty of, absenting himself without leave from his organif.a­
tion fo~ two days in violation of Artiole of War 61 (Charge I and its Speoi• 
fioation). He was also found guilty of ma.king a false official statement 
with intent to deceive in violation of Artiole of War 95 (Charge II and its 
Speoifioation). He waa sentenced to be dismissed the aervioe a.nd to forfeit 
all pay and a.llowanoes due or to beoome due. The reviewing authority ap­
proved· the findings exoept a.a to the words "and Flight Of'f:loer Robert J, · 
Edmundson" and all reference to that off'ioer in the Specification of Charge 
II, approved the sentenoe, remitted the forfeitures, and forwarded the reoord 
of trial for aotion under Article of ~a.r 48. · 

3. A summary of the evidence may be found in the accompanying opinion 

of the Board of Review. I concur. in the opinion of the Board of Review that 

the record of trial is legally suffioient to support the findings·and the 

sentence as approved by the reviewing authority and to warrant confirmation 

of the sentence. 


On 15 February 1945 accused was convicted by general oourt-martial 
of a violation of the 96th Article of War for wrongfully using a truck without 
the consent of the owner, for whi~h he W&S sentenced to be restricted to the 

_ 	limits of his post, for three months a.nd to forfeit $100 per month for 12 months. 
On 27 February 1945, before the above sentence hs.d been approved by proper 
authority, aooused absented himself without leave from his station at Walla 
Walla, Washington, for a period of two d~s. In the early morning of 28 
February 1945 the vice squad of the Military· Police of Portland, Oregon, while 
ma.king a routine oheck of hotels in that city, found the a.couaed, his brother, 
and a flight o£fioer and two girls in a room of one of the Portland hotels. 
The aocused e.nd the flight officer were taken in oustody by the Military 
Police. Upon being questioned by the Military Police as to his authority 
for being in Portland, the accused falsely stated that he was there under the 
verbal orders of his oor.unanding officer, and upon this statement he was re• 
leased from custody. · 

The accused ia less·than ,o years of age. While the absence without 
leave waa of short duration it waa aggravated by the making of a false statement 
with the intent to deceive the Military Police. The oonduot of the aoouaed 

6 

http:Seoreta.ry


(183) 


in the cue a.t hand together with~• recent previous oonviotion by gener&l 

oourt•martia.l clearly indicate that he. has no proper rep.rd tor the dutiea 

and reeponsibilitiea ot a commbaioned ottioer. I recommend that the ten• 


· tenoe a.a a.pprond by the reviewing authority' be conf'irmed and carried into 
execution. · · · 

. . ' 
5. Inclosed is a form of action designed to carry into execution tM 


foregoing recommendation. should 1t meet with your appron.l.• 


·~·~.~-· ­
2 Inola mRON C. CRU!lm 

1. Record ot'trial llajorGelieral 
2. Form ot action T.be Judge .AdTOoate General · 

( Sente~e as approved by' reviewing auth~ri~T ~ont~d~' GC!D 2881 7 ·~ l94S)' 

• 

1 
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WAR DEPAR'.DlENT 
Arrrr3: Service Forces 


In the Office of 'l'he Judge AdTocate General 

Washington, D. c. 


SPJGQ-C)( 280356 
13 JUL 1945 

UHI1ED STATES ) EIGHTH SERVICE CCJ.U4ND 

) AmlI SE1NICE FORCES 


/ v.. ) 

) Trial by' o.c.v., convened at Camp 

Soldat HEINZ BlRTEL {81G 403'T/6) ) Cba!'fee, Arkansas, 17-19 April 1945. 
and Soldat HEINR.!CH WEIDEMANN ) Both& To.tal forfeitures and con­
(81G 129013), Gei,nan Prisoners ) tinement for five (5) years. 
of war. ) Disciplinary Barracka. 

OPINION ot the BOi\RD OF .REvIEW 

ANDREWS, BIERER, and HICKMAN, Judge Advocates 


i... The record ot trial in the case ot the Oeman Prisoners of war 
D&Jie~~·\ove bas been examined in the Office of The Judge Advoea te General 
and t&re. found to be legal.:cy, insu.ffieient to support the findings·and 
the sentence aa to each. The record has now been examined by' the Board 
ot ReTiew and the Board aubnits this, its opinion, to The Judge AdToeate 
General.· 

2. 'lhe record of trial bas been examined in the International Iaw 
Di'ri.sion o:t this office and there held to shaw that the proceedings have 
been conducted in canpliance with the terms of the Geneva Convention •. 

3. b accused, with their express consent, were tried join~, 
upon the following Charge and Specifications 

CIWGEa Violation of the 96th .lrticle of war. 

Specificationa In that Heinz Bartel and Heinrich Weidemann, 
~rs of 'l'ar, Prisoner of ll'ar camp, Camp Cha£fee, Arkansas, 

.acting joint'.JJ', and in pursuance of a camnon intent, did, in 
conjunction 1d.th other Prisoners ot War 'Whose DSmes are unknown, 
at camp Chaffee, Arkansas, on or about 23 Januarr 1945, wi.~ 
and unla~ damage, to an extent in excess of $50.00, 35 tires 
and ~•, value in excesa ot $50.00, property of the United States. 
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Each o£ the accused pleaded not guilty to and•• found guilty of the 

Speci1'l.cation and the Charge. No evidence ot previous convictions•• 

introduced at the trial. Eaoh of the accused wu sentenced to forfeit 

all -pay and allowances due or to beccme due and to be con.fined at hard 

labor, at such place as the mining authoriv might direct, !or tin 

;rears. 'l'he rev1ning authority", as to each o! the accuaed, &pproYed the 

findings and approved ~ so much ot the eentenee as provides tor con­

finement at hard labor tor five ;years and forfeiture ot all r-,- and 

allowances due or to becane due tor a like period, designated the 

United State• Dieciplinar;y Barraoks, Fort Leanm,ortb, lamas, aa .the 

place o! oonfinmlmt, and ordered each eentence uacuted. The pro­

ceedings nre published 1n General Cou.rt,.Ka.rtial Orders lfo. 2.33, Head­

quarters Ei:ghth Service Command, 6 lfay' 1945. 


4. 1he evidence tor the prosecution eatabliahed th9 tacts that the 
two accuHd WI'9 membere (R. 32, 41) Of a detail of !WV to f1tty' German 
prisonen ot ar 11'0rld.ng 111th about titteen civilian workmen OD a load.1.Jlg 
reap at Camp Chaffee, Arkansas, on 2.3 Janu&17 1945. 'l'b8 prieonen wre 
under guard (R. 2,3). The 110rk consisted of loac11ng Goftn:iment vehicles 
on !lat cars tor sbipnent and ma~ng th• Hcure on the care bJ nail1.ng 
wooden blocka to the oar floor 1n !rant of and behind, and tn-1llch by' . 
tOUl.'-inch wooden pieces al.ong1ide, the llheela ot the vehiclH (R. 221 96) • 
.b inapect1011 discovered that, in this proceas, tlnmV-PGm1' D&il8 ~ 
should have been driTen vertl.cal.q through the two-b;y-foura into the oar 
floor bad been driven at an aqle through the tao-b;J-!oun into thirv­
fin ot the ~tic tires mounted OD various pr1:me mover•, m,e-qu.arter­
ton truclca and three-quartei-ton trucka among the flbiclee lo&ded (R. 17­
18, 34, 36) • infl.ioting such damage that the shipnen\ •• delqed b7 · 
the neoHsiV for replacing the pmctured tire1, 'Which wre later repaiNd 
(R. 21, ,;n, 99, 102, pemble). . . · 

s. 'l:he onl1' nidence oannectitlg the acouaed iDdividu.a~ 111th the 

acts of sabotage was b7 their. own conte11ions. 


ihe two acoused wre members ot a group ot about .titteen or tnnt,y 
priaoners ot war eeparatad frQD the othere on the load:! ng detail and 
taken to the Prisoner of l'ar Stockade tor q,ueationing atter diacover:, of 
the damage done to the ti.Ns (R. 33, 41). There queationed, accuaed 
Bartel denied that he had damaged arr:, tire•, but pointed out Weidemann 
as ba"f'i.ng done ao (R. 41, 42, 69). W'eiclemann, llhen confronted by' Bartel, , 
ora~ admitted to Technician Fourth Grade Samu.el 10.ehr, Intelligence 
Office investigator (R. J.0) that he, Weidemann, bad driven four or ti.ft 
naila into the ti.Na of jeeps, pnrauant, to a decision reached among a 
group ot the prisoners at the lOS:30 break that morning, to punow.re all 
the tires th91 could to _prennt the vehicle• .trom.gOing forward tor UH 
againat their oomradas in the O.rman .lrley' (R. 47, 69). J.e to thia oral . 
ocm.tHaion b7 Weidemann, Sergeant Kl.ehr'• test:1moey- •• corroborated bJ 
Prisoner or War .A.ltred Kaden, Geman canp&,l]y' leader (R. 90, 93). 
Weidemami th~ put bis ccm.teHion into a written, signed and, nom 
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statement before Captain Louis .M.. Colbert, Corps o:t Mi.lita:cy Police, 

wherein he admitted that he himself "drove in several nails into the 

tires" after seeing several canrades doing so, p,.rsuant to the dis­

cussion during the break, but could not then see if' acyone else was 

driving in nails, because he then· "came to a dif.terent 1r0rld.ng place" 

(R. 711 79J Pros. Ex. G, 0-1). Objection was sustained to Sergeant 

nehr's testimoey that Weidemann, in connection lfi.th his own oral cont­

tession, also accused Bartel ot driving nails into the tires (R. 45). 


Sergeant llehr further testi!ied that Bartel, con.fronted by Weide­

mann, (R. 44-4S) then ore.~ admitted that he, Bar~l, "drove in one nail, 

just one" (R. 69, 70, 74, 76). Sergeant D.ehr testified that Bartel'• 


'statement to that effect was made in the presence o:t Captain John R. 
Wheat (R. 72). Captain Wheat, Cavalry, Intelligence Otf'icer at the 
Prisoner of' War Camp, testified (R. 81, 87)., but made no reference to 
such statement by Bartel, except that he testi!iEid that Alfred Kaden 
came into the room after "they had admitted that they were guilty" 
(R. 88). This statement ms made on Captain Wheat's cross-en.rninaticn 

and directed primarizy to the question ot what part of the intervia,r was 

in the presence of Ka.den. Kaden., the Prisoner o:t war compe.ny leader, 

testified that Bartel "said he bad nothing to do with it but was accused 

f:rom the other one" (Weidemann) (R. 91). Sergeant llehr nad made a 

written., signed and sworn statement as an investigation report on the 

interview, 'Wherein he had stated that Weidemann and another. 'Witness 

accused Bartel, but made no reference to any such admission by Bartel 

(R. 78J Def'. Ex. A). Cross-examined concerning this emission., Sergeant 

D.ehr recognized it as npretty important", but his only' explanation wasz 

nI probabJ.¥ skipped it out because I just didn't write it down• (R. 74). 

There was no other evidence tbat Bartel ever confessed his ~ pe.rtici ­
pation in the damaging o:t the tires. · 


6. Weidemann' s confession and Sergeant IO.ehr' s testimony to Bartel's 

confession were admitted over objection that such confessions nre not 

voluntary., and a:tter evidence was introduced concerning their voluntary 

character•. Sergeant llehr testif'ied that both were voluntary., a:tter 

proper warning to the accused or their rights against self-incrimination,. 

and that no i'orce or threats, and no promises, were used to induce them, 

and that no one struck either prisoner (R. 42, 46, 73, 76). He was 

corroborated as to the wamings and the absence of th,reats and induce­

ments by Captain Wheat (R. Sl.-82, En), and by compaey leader Kaden 

(R. 8S-86) as to the absence o:t threats and inducements and that "1 t 
1'8s voluntarily". However, according to Captain Wheat, Kaden came 1n 
after the accused had been questioned for twenty to thirty minutes and 
"had admittdd that they were guilty" (R. 88). ·eaptain Colbert, who 1188 

present at the questioning a part o:t the time, (-R. 41, 72.,· ?S, 86), 1'88 
not called as a witness and did not testit;y. His absence 11aa not accounted .. 
tor. 
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In support of' their objections to the admissibili-cy or.the con­
fessions, both accused testified under oath that they made their state­
mant.8 under force and duress. Bartel. testified (R. 51.) that Sergeant 
llehr. and an officer, whose name he did not know., struck him in the face, 
twice knocked him unconscious, threatened him with a pistol, and threatened 

·· 	 to kill him unless he made a statement, and, on erosa-uamination., th.at 
he was forced to 11 give them names• and so accused Weidemann because he had 
seen Weidemann drive two or three nails into tires and was afraid that it 
he did not tell,· they 1fOUl.d 11hip him more (R. 53, 55). He hinisel.f drove 
no nails into ti.res (R. 53). Bartel was cross-examined to some document 
purporting to be a statement by him., never introduced nor offered in evi­
dence, and said that it. was all true except that Weidemann drove nails 
into tires, which 'Was untrue and made in. fear of' more whipping (R. 54, 56). 

Weidemann testi..fied (R. 58) that Captain Colbert struck him several 

times in the face and threatened him with a pistol, and that some ver:, 


-large Master Sergeant or Technical Sergeant., whose name he did not know, 
struck him 1ilrice vecy hard with his fists. Both his assailants Wrtt 

larger men than he, and failed to knock him down on'.cy' because he was strong 
and tough ( R. 59., 60). Weidemann did not know whether or not the nails 
he drove actually 118llt into tires (R. 61., 62). He accused Bartel because 
he 11got ·mad" when Bartel accused him (R. 61), and did not know lib.ether 
Bartel drove nai.1s into tires,_ nor whether Bartel was in the group of' 
ten or fi.fteQ prisoners who did discuss damaging the tires during their 
break that morning (R. 62). His statement that he, Weidemann, intention.a~ 
drove nails into tires was untrue (R. 62., 63). He pointed to bis left.· 
eye as a •black eye which I still have• (R. 65) as an injur:, received in . 
the beating by his questioners. He did not ask tor treatment., as "it 
happens often• (R. 65). 

7. In support of their objections to the admission in evidence ot 
the confessions,.the defense asked permission to put the accused on the 
,r.Ltness stand for the l.iinited purpose of' showing that their statements 
were made under duress and were not voluntar:,. The Law Member o! the 
court rul.ed that 'they could take the stand 0IU1' for all purposes and 1l'OUl.d 
be subject to crose-examination on the whole case. The defense then , 
withdrew its request (R. 44). Subaequent'.cy', faced with the prosecution's 
evidence o! the confessions., the accused elected to testi.f'y despi.te the 
Law Member's ·ru1.1ng., and understanding that their cross exam:!oation 1t'0Ul.d 
not be limited, but with an annO\Dlcement by the defense that their direct 
examination woul.d be offered :tor the sole purpose ot disqualifying tha 
confessions (R. 49, 50). · 1.hey testUied as above stated to duress used 

/in .forcing their statements, and cross-examination which foll011'8d1 per­
. _ mi tted by the Law Member I s ruling to ambrace the ·ldlole caae, ·elicited 

the further· testimony above noted, going to the merits of the case and the 
truth of the contested statements (R. 52-57., Bartel; 59-65., Weidemann). 

S. Upon the prosecution I a resting its case, 'Iiith all of' the above 

. evidence admitted., the accused then elected 'to testify on the case in 
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chief', after explanatico of their rights (R. 108). 

Bartel, a 20-year old German prisoner of warf a truck-driver as a 
civilian, with an eighth-grade education, (R. 109J., denied driving an;y 
nails into the tires (R. 110). Weidem&nn, also a 20-yea.r old German 
prisoner of war, a motor mechanic as a civilian (R. 112), could not say 
'Whether any ot the nails 'Which he drove into the 110oden blocks punctured 
any tires. It was necessary to drive sane at an angle because the plat­
fo:nn was rotten, and one. might have got into a tire. He did not see 1 t 
(R. 113). 

9. The case againat Bartel rests ~ upon his oral confession., very 
doub~ established by the testimony of' Sergeant Klahr and later re­
pudiated. The case against Weidemann rests only upon his written and 
oral confession, positive]¥ established though later repudiated., plus 
Bartel's inadvertent reiteration on cross-e:x:am:ination ot his previous 
extra-judicial accusation ot Weidemann, and Weidemann's admissions on 
cross-exam1nation. Testifying general.1¥ on cross-examination that his 
accusation of Weidemann 111&s false and that he did not see Weidemann drive 
nails into tires,. though he did see him drive nails into blocking, Bartel 
was led µito testifying (R. S3) 1 · · 

11Q. How many nails did ;you see Weidemann drive into the tires? 
A.. Two or three nails.• • 

1'hia question and answer, through an interpreter, in contradiction of' 
all the rest of Bartel'• testimony, was ver:, damaging, but, under the 
circumstances in 'Which it was given, and considered w1th the context ot 
Bartel's testimony, it would not support conviction of Weidemami without 
V4eidemann• s confession. Weidemann, on cross-exarn1 nation, denying that 
he intentional:cy drove arq nails into tires, was forced into the positive 
admission that he had been present at a discussion that morning among the 
Oe:nnan prisoners proposing to do that very thing (R. 62), wbich was highly 
damaging, and the general character and effect of his testimony on crosa­
examination, which created a definite]¥ adverse impression, was also 
damaging. 

The admission.of the confessions 1n evidence upon contlicting testi­
mony aa to their vol.untar;y cbaracte~ was 1r.l..thin the province of the court. 
The denial to the accused of the. right to testify for the limited purpose 
of diaqua.11.fying their confessions •s reversible error. 

In CM 275738, Kidder, 17 April 194S, the Board of Review consi.Q.end 
a case where, upon a like ruling refusing to permit the accused so to 
limit his testimony, the accused elected not to testify, and so, the con­
fession being essential to the findings of' guilty, •potential evidence 1n 
which the court is vitallJ" interested ..as suppressed and the fundamental 
rights of the accused were prejudiced•. In holding that the right of an 
accused person to testity tor a limited purpose not including facts 
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direc~ relative to his guil.t or innocence extends to testimony attacking 
the alleged voltmtary character or his confession, the Board, in its 
opinion, said: · . 

•Any ruling or a court-martial llbich would_ circumvent the accused's 
right to limit his testimony to statements relative to the procuring 
o£ his confession lfOuld jeopardize the constitutional guarantee 
against sel!-incriminati.on, a right which the courts are under an 
obligation to guard•. Unless .this right or an accused is respected · 
and protected, lall'-Elnforcing officers will. be teml)ted to resort to 
unl.awful practises. The court is under a duty, therefore, not onl3 
to guard itself .fran the possible consequences or an 1nvoluntary 
and untrustworthy confession, but to sl;lield all persons accused or 
cn;ne from maltreatment by \JV'erzealous officers.• ' 

In CM ETO 3931, Marguez; 24 November 1944, the Board or Review up­
held the right or the accused to testify tor the limited purpose of 
sholli.ng that his confession was obtained by duress, and said in its · 
opinion: 

•Since accused became a witness on his 011I1 bebal.t !or an express~ 
limited purpose llhi.ch excluded inquiry into the issue of his guilt 
or innocence of the offense charged, the prosecution's question-. 
'Was the statement you made true'Z•-was highl3" improper. The 
question and the affirmative ansnr by accused, in view of the fact 
that the statement was subsequently received in evidence., -were sub­
stantially a confession or his guilt in open court and constituted 
an invasion ot his privelege to remain silent on· the issue o! hie 
guil.t." 

The Board in the Marquez case h~ld that thcf"improper question and 
the answer elicited "/fJl!l.y well have innuenced the court to admit the con­
fession and to convict the accused~ and that, according~ the admission 
o:t the conf'ession 1188 error. 

We cannot doubt. tbat in the instant case, the vice or the error 
made in denying 1;,he accused their right to testify to the interlocutory 
issue, as to the confessions o~, ·pervaded all that f'ollowed it. Their 
eleetion to testify to the merits ot the case was not an act o:t :tree 
volition, but one compelled by the state or the case against trusm, in­
cludiJJ& damaging admissions wrung !ran them on im~oper cross-examination 
out.9ide the scope or their limited testimOlJJ"'• 

"Whenever'the accused, because o:t some incident in the trial and 
through no tau1t of-his, is forced to testify tor tear that adverse 
inferences might be drawn b-om his .failure, then he bas not vol­
unteered as a witness and has not waived hia rights. Such 'diver 
o~ follows when liberty ot choice has.been.~ accorded.• 
(Powell v, Cs,eoµwsalth •. lH'/ Va. 558J 189 SE 433).· '· 
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:•It cannot be said that a llitnesa 'Who has been put under the 1:a­
putation of guilt ••• in de~• ot the Constitution ot the · 
state.,. and 'Who otters himself as a wimess to explain so far as 
he can the testimon;r 11hich in law he has been forced to give 
against himself by inferential and indirect methods., is a vol­
untar;r witness.• (§p.te v. Jackson, 83 wash. 514J 145 P. 470). 

•rn the' :inatant ca~e the alleged confession ws excluded on the .. 
statement of the officers themselns., but if it had been test.1.tied 
to by CIIUl' a single 111tne11 for the, Camumwealth., and he had made · · 

.out a prim.a facie case., the accused would have been in tbe position 
'llhere 	he 1r0Uld have..:been ccmpelled to have eubnitted to a ccmri.ction 
on such. o011fession or else· go on the stand and deDY' 1t. I! he bad 
done the latter; althou.gh he could ru>t then bave testified to his 
iUilt or innocence on this preliminar., inqui.rr, to subject him to 
cross-uam:ination on the merita 1r0Ul.d. ban been to compel him to 
testit,y against himself.• (Enoch Ye CSIJPPomalth., 141 Va. 4llJ 
120 SE 222). 	 · ·. ; . . . . · 

' 	 ' 

· 1'bl right ot an accuHd peraon against sel.t-1morim:1D&tion 11 •de­
s~ to prevent-the use ot legal process to toroe .trom,the lips ot the 
accusecl individual the ·ev1dence neoes1&ry to convict him•. ·(United State§ 
Ye White. a22 US 694J 64 Sup. Ct. 1248). · It ia a substantial and fund&-. 
mental right,· not to be circumvented nor ligh~ evaded. It is. deep~ 
ingrained in our qsta ot jurisprudence., 1n the·light ot lessons learned 
trom centuries ot •contessions" wrung from writhing wretches b;r the thumb­
screw and the rack. It is written into our basic law in the .tif'th article 
ot amendment.a to the Constitution ot the United States., and into our mili ­
tar.r law by the 24th Article of Yar. It 1a a pan of our judicial process, 

· inherent in the adrn1o1 at.ration ot justice bt our courts., 11hether that 
process be applied to our moat wor~ citi1en or to an alien enem;r prisoner 
of w_ar. When w try" that prisoner in our courts., n extend to bill our· . 
qstem ot justice and our tull guar&nteH of tair prosecution and a fair · 
trial. More than that ia inappropriate to ·b1mJ lesa 1• unbecming to ua. 

, 

10•. For the reasona stated, the Board ot Bav.l.e,r is ot the opinion

that the record ot trial is legalJ1' insufficient to support the findings 

ot guilty' and the sentence~ 


• 


7 . 


http:inqui.rr
http:althou.gh


(192) 

SP.JGQ - Cll 280356 	 1st Ind 

Hq ASF, JAGO, r~shington 25, D. c. \ 3 JUL 1945 
TOs The Secretary oi' War. 

1. Herewith transmitted for your action under Article o:f' War 
, 5o½,' as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 

' 	 1522) and the act of l August 1942 ·(56 Stat. 732), is the reccrd o! 
trial :!.n the case of Soldat Heinz Bartel {81G 40'3976) am Soldat 
Heinrich Weidemann {81G 12}013); German Prisoners of v7ar., together 
with the foregoing opinion of the Board of Review. 

2. !' ccncur ,in the opinion of the' Board of Review that the · 
record of trial is legally insufficient to support the findings of 
guilty and the sentences, and., for the reasons stated therein, 
recomme:oo that the findings of guilty and the sentences be vacated, 
a.nd that all .rights, privileges and property of which the accused 
have been deprived by virtue o! the findings and sentences so vacated 
be restcred. · 

3. Inclosed is a form of action suitable to carry into effect 
these recommerrlatioos, should such action meet lrl.th_your' approval. 

-~.~--~­
2 	Incls · MYRON C. CRAMER 


1 - Record of' trial . l~jor General 

2 - Form of action The Judge Advocate General 


( Findings and sentence ncated. OCY:> 411, 21 Aug 194S). 
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WAR DEIARTMENT (193) 
Army Service Forces 

1n The Office of The Judge Advocate General 
WASHINGTON, D. C. 

SPJGN - CM 280375 

UNITED STA.TES 	 ) AAF WESTERN FLYING TFAINING COlJ.lilAND 
) 

v. 	 .) Trial by g.c.m., convened at 
) Victorville Army A.ir Field, 


First Lieutenant RICH.~RD F. ) Victorville, California, l. 

ffiRENT .Co-693470) ,· Air Copps. ) . May 1945. Dismissal, total 


) forfeitures and confinement 
) for eight (8) months. 

OPINION of the BOaRD OF REVIBVI 
LIPSCOMB, 0 1CONNOR and MORGAN, Judge A~vocates. 

, l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the 	following Charge and Specification: · 

CHA.ROE: Violation of the 61st Article of Viar. 

-Specification: In that 1st Lieutenant Richard ii'. Parent, .Air Corps, 
Squadron B, 3035th AAF Base Unit, did, without proper. leave, 
absent himself from his command at Victorville Arrrr:, Air Field, 
Victorville, California, from about 24 March 1945, to about 12 
Rpril 1945. 

He pleaded guilty to, and was found guilty o½ both the Charge and the Speci­
fication· and was sentenced to be·dismissed the BJrviQe, to forfeit all pay 
and allowances due or to becom due, and to be confined at hard labor, at 
such place as the reviewing auth9rity might direct, .for two years. The re­
viewing authority approved the sentence, but reduced the period of confine­
ment to eight months, and forwarded the record of triai for action under 
Article of War 48. • , 

3. The evidence for the prosecution,consisting almost entirely of testi• 
mony summarizing the accused's pre-trial interrogation, shows that, while he 
was a member of Squadron "B" of the 3035th AAF Base Unit stationed at Victor­
ville, California, he obtained a twenty-three.day emergency leave early in 
March of 1945 to visit New Hampshire for the purpose of beinJ Yd. th his fa th,er, 
who was reported by the Red Cross to be ill. Upon reaching the East Coast 
the accused for the first time learned that his father's troubles were not 
physical but legal and financial, stemming entirely from a threat of prose­
cution fo:..·_various acts involving fraud,; embezzlement, and false pretenses. 
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The accused immediately attempted to arrange for ~he satisfaction and 
appeasement both of the injured parties and the law but was not able 
to accomplish his purpose until the· very end of-',.the leave period (R. 11­
12). . • I • • • • 

Having apparently i'inally settled the matter satisfactorily, 
though perhaps not conclusively, he commenced the return trip to Victor­
ville, Caiifornia (R. 12-14)-. Arriving in Chicago., Illinois., he dis­
covered that his money and railroad··, tickets had been either lost or 
stolen•. Since he had- no means "fli th'-which to establish his identity, 
he was unable to cash a check and was compelled to appeal to the local 
military authorit\es for assistance. B.r the time they acted the. banks 
had closed and he was stranded in Chicago for another day. Not until 
26 March, two days after, the expiration of his leave, was he able to 
board a train for Los Angeles., California (R. 12; Pros. Ex. 1). , . 

Upon· completion of the journey to that city he called "his 
girl" and was informed. that .she was ill. He promptly contacted his 
Group CQnJDander and represented that he was returning to the Post, but~;: 

.when her condition took a tum for the worse., he decided to stay with 
· her for a~e. Her recovery being slow, he remained with her until _ 
14 April l.945, some sixteen days after the tennination of his emergeney­
leave. On that day he. again reported to his station· for duty (R. 12; · 
Pros. Ex! 1). · 

_ 4. After being apprised of his rights as witness, he elected to 
remain silent. The only evidence introduced on his behalf consisted of 
a· true extract copy of his WD AGO Form 66-2 and a let-€er of commendation 
.from a Lieutenant Colonel Thomas D. Farrish, Transport Commander. The . 
Form 66-2 showed that the accused had consistently received ratings of 
excellent, that he had partici~ted in thirty-one combat missions., that 
he was entitled to,ear the "EA.ME Theater" ribbon with two stars, and 
that he bad been awarded the Distinguished Flying Cross and the Air Medal 
with five Oak Leaf clusters (R. 15., Def. Ex. A). The letter of commenda­
tion read as follows t , · · 

"l. On the completion of this voyage, · I wish to commend 1st 
Lt. R. F. Parent who acted on the staff-while on board this - · 
Transport. 

I 

I . . . . . . . . ·. . . 
2. His untiring efforts as Assistant Provost 1iarsbal and. the · 

most excellent way he handled his Staff duties added immeasurably 
to the successful completion of the voyage. . · ··. · 

3. It is with the greatest of pleasure, therefore, that 'I 
congratlllate 1st Lt. Parent for his efficient work in completing · 
a task to.my utmost aatisfaction.11 (R. 16; Def. Ex. 'B) · .·· , 
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5. The Specification of the Charge alleges that the accused did 
"without proper leave absent himself from his command ••••• from 
about 24 :March 1945., to about 12 April 1945"• This of'fense was laid 
under Article of War 61. 

The evidence adduced by the prosecution and the accused's 
pleas of guilty establish beyond a reasonable doubt that he was absent 
without authority during the period alleged. Although his delays may 
have been. for the most part motivated by worthy causes., they cannot be 
excused or condoned in any ef'fective military system.­

6. The accused., who is single and about 25 years of' age: was gradu­
ated from high school. After working as. a telephone operator and as 
the manager of a filling station., he entered the Arnry as .an aviation 
cadet on 6 April 1942. He had active enlisted service f'rom 12 November 
1942 to l October 1943 when he was commissioned as a second lieutenant. 
Upon· being assigned overseas in 1944 ·he 1)3.rticipated in thirty-one combat 
missions and earned the Disting¢shed Fl~g Cross and the Air Medal with 
.five Oak. Leaf Clusters. : ; 

7. The dou.rt was legally constituted. No errors injuriously affec~ 
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suf"." 
f'icient to support the findings and the sentence and to warrant confirm­
ation thereof. Dismissal is authorized upon conviction of a violation of 
Article of War 61. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 



-------------------
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SPJGN-CM 280.37.5 '1st Ind 

Hq ASF, JAGO, Washington 2.5, D. C. 

TO: The Secretary of War 


1. Pursuant to Eicecutive Order No. 9556, dated 26 May 1945, there 
· are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant Richard 
. F. Parent (0-693470), Air Corps. 

2. Upon trial by general. crurt-ma1rti.al this officer pleaded guilty 
to, and was found guilty of, absenting himself without proper leave from 
his command for a period of nineteen days, in violation of Article of War· 
61. He was sentenced to be dismissed the service, to forfeit all p~ and 
allowapces due or to become due, and to be confined at hard labor, at such 
place as. the reviewing authority might direct, for two years. The re­
viewing authority approved the sentence but reduced the period of con­
finement to eight months and :forwarded the record of trial .tor action. 
under Artt cle ·of War 4B • · 

3. A summary of the evidence mey be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the record .of trial· is legally su.i'ficient to support the findings an:i 
sentence as approved by the reviewing authority and to warrant confirmation 
thereof. 

· Upon the tennination of a twenty-three day emergency leave early 
in March of 1945 the accused absented himself' without leave for a .t'u.rther 
period of nineteen days. Most of this unauthorized absence was allegeci:cy 
spent by him in extricating his father from certain financial and legal 
difficulties and in staying with a sick "girl friend". Although neither 
act justified his serious breach of military discipline, his prior good 
record and, in particular., the awarding to him of the Distinguished F:cying 

·Cros~ and the Air Medal with five Oak Lea£ Clusters for ~remely meritorious· 
conduct while participating in thirty-one combat missions strongly suggests 
that he is deserving of clemency. · 

In view of the combat record of the accused, I recommend that the 
sentence as approved by the reviewing authority be confirmed but that the 
forfeitures and confinement imposed be remitted and that the sentence as 
thus modified be suspended during goO? behavior. 

4. Inclosed is a form of action designed to carry into execution the . 
foregoing recommendation, should it meet with your approval. 

t 	 .__.~~-0..-.... 

2 	Incls MYRON C. CRAMER 

Incl 1 - Record of trial Major Ge:ooral 

Incl 2 - Form of action 	 The Judge Advocate General 

, ( Sentence as approved by reviewing· authority confirmed. Forfeitures and confine­
ment remitted. _Sentence suspended. GCID J28~ 9 July l945)I, · 
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WAR DEPARTMENT 
Anrq Service Forces· 

In the Office of The Judge Advocate General. 
· Washington., D. C. 

SP!GQ-CM 280450 

UNITED STATES ) INFANTRY- REPLA.CEMENT TRAINING CENTER 

Te 
) 

. ") Trial. by' G. C.)(., convened 
) at Camp Blanding., Florida., 

Captain ULYSSES T. BUCKNER 
( 0-1295989)., Intantey. 

) 
) 

. 4 KEq- 1945. Diamissal.. 

OPINION of the BOA.RD OF REVIEW­
.ANDREWS, FREDERICK and BIERER, Judge Ad.Tocates 


1~ · The record ot trial in the case of the olficer named· above 
has been _eX&l'dned by the Board ol Baview and the Board submits t.his, .. 
its opinion, to 'lhe Judge Advocate General. ; . 

' . . . . 

2. 'lhe accused was tried up0n the following Charge and Speci­
ticationa · 


CHARGE, Violation of the 95th Artica ot war. 

Specificatiozu In that captain Ul.711ses T Buclmer, 
208th Infantry Training Battalion, Camp Bland,ng, 
Florida., was, on or abou't 11 April 1945, at Camp . 
Blanding, Florida, in the 61.th·Intanu,- TrainiJlg 
Regiment Officers' Club and the close 'Vicinit7 there- ... 
ot, drunk and disorderly 'While in nnitorm. , 

. ­
He pleaded not gullt7 to and was found guil.ty' of the Specification and 
the Charge. He was sentenced to be dismissed the service. 'lbe revi811'­
1ng authority approved the sentence and .forwarded the record ottrial 

· tor action under Article or War 48. 

· 3. The evidence tor the prosecution established the following · 

state of facts. 


On the evening of 11 April 1945, at Infantry' Replacement Training 
Center, camp Blanding, Florida, the accused was drinking beer, rum and 
llhiakq at the bar of a regimental officers'· club (R. 6, 8). The club 

,bulding was composed of a main club r00111 and a small bar room (R. 6). 
A.t about 1930 hours, the accused was engaged in conversation at the ba.r 
~th C&pta:iri Wildsmith and First Lieutenant DBil1'• Two other o.t.ticer1 
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were present, and an enlisted man was tending the bar (R. 6, 16). The 

accused was then •about half drunk• (R. 7) •. In an innocuous conversa­

tion about rifle range training, he seemed ur.~le to understand the 

discussion, became loud and profane, and stated tha~ Lieutenant Daily 

•acted like a God-damnfool8 and sounded like •the silliest son-of-a­
bitch• he ever talked to (R. 7). At about 2000 or 2045, this conver-: • 

·sation was interrupted by the approach ot Yajor Peden and Major Rons.1 

with their wives and Major Ronai 1 s small daughter. By that time the 

accused was in much worse condition (R. 8), having become loud, 

vulgar, var:, profane, and ver:, drunk (R. 14). Captain Wildsmith 

(R. 14) and Lieutenant Daily; (R. 8) tried to quiet him. · He •continued 

to talk11 (R. 8), but was not profane in the presence 0£ the ladies , 

(R. 19)., after they entered the club (R. 14). Th.& majors and their 
party came to .the bar (R. 14)., but., on observing that the accused was 
drunk~ Major Peden told the ladies to go on into the club room and him­

-self went over and admonished the accused to 11 shut up11 (R. 18). The 
accused looked up at Major Peden with doubtful recognition, then went 
into the club room, sat in a chair and fell asleep (R. 18)., · in a drunken · 
stupor (R. 14). He slumped or fell into the chair after staggering into 
the room., and remained there., drooling at the mouth., with his head. 
leaning over his shoulder (R. 9). The majors and their party drank 
Coca-Colas. anci remained a short time in the club., then departed., after 
Major Peden had told Captain'Wildsmith-and Lieutenant Daily to get the 
accused to his hut and put him to bed (R. 9., 14., 19). A few minutes 
later., the accused staggered back into the bar., bumping into the ofi'icers 
present., and asked for another drink (R. 9). · While Captain Wildsmith 
and Lieutenant Daily were deliberating upon their most propitious 
approach., Major Travelstead came in, saw that the accused was drunk., 
and., after a few minutes persuasion, took him out of the club. It· was 
then about 2100 hours (R. 12; Ex. A (Deposition); R. 9, 10; 15). The 
accused was staggering, -his hair was mussed, he was drooling at the 
month., ta.Jkfng loud but mUlllQling his words (R. 10). There were about 

· seven people present other than those herein named (Ex. A). Major 

Travelstead took him out.of the club and about halfway down the row 

of hutments toward the accused'• quarters. 'lhe accused then assured 

Major Travelstead that he would continue by himself and go to bed., so 

Major Travelstead let him go and returned to the club (Ex. A). About­
2115, some !ii'teen 'minutes later., the accused again staggered into 

the club bar room. Th.a !'ly or his trousers was open, his trouser legs 

were ,rat f'rom crotch to bottom., his shirt was open about four but~ons., 

his hair was mussed., he was •ve:cy slobbezrt and running ~t the nose 

(R. 10., 15; Ex. A). He was again escorted from the club by Major 
Travelstead (R. 10., 15; Ex. A) ,mo this tiine took him ,to his quarters 
and left him sitting on the bed (Ex; A). · Major Travelstead returned 
to the club., but left shortly thereai'ter (R. 10) •. Th.a· accused returned 
to the bar about tifteen minutes later., dishevelled as before, and 

· 	 demanded a drink. He was given a glass of water., and protested that he 
wanted -whiskey (R. 11). Captain Wildsmith., Lieutenant Daily, and Lieu­
tenant Spence were there (R. 11; 15; 20). It was about 2230 hours (R. 20). 

2 
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Lieutenant l)a.ily handed ·the· bartender a chit !or Coca-Cola.a. The 
accused advised the bartender not to take the chit., saying that 
Lieutenant Dail.y' was •a God-damn cheat• and a •no-good o!!icertt, a 
•bastard1'., •son-of-a-bitch•., and •God-damn chiseler• (R. ll, 16). 
Lieutenant 'Daily remained ailent, but Captain Wildsmith rebuked the 
accused for such mistreatment of a junior officer (R. ll, 12., 16., 
21)., and told the accused. that an an of.ticer,.soldier and man the 
accused was •no damn good11 (R. 21), whereupon the accused called 
Captain Wildsmith a •son-or-a-bitch• (R. 21). 

The conclusion ot the scene at the club is not in evidence, .. 
but at about 2300 hours, Lieutenant Spence observed the accused tossing 
on his bed in his hut. Lieutenant Spence was quartered in the same hut, 
but elected to sleep elsewhere that night. Moving to a nearby hut, Lie~' 
tenant Spence saw the accused at about 2330 hours, staggering down the 
walk from his hut to the latrine, dressed in underwear and shower clogs., 
bumping into the buildings and losing his shonr clogs., 'Which he found 
and retrieved with dif'.ticulty (R. 21., 22). lhirty to rorey-.tive minutes 
later, the accueed again arose· .f'rom his bed., knocking over objects in 
his hut and.making a ~Clll!lotion., dressed himself and left the hut (R. 22). 

4. The accused elected to remain silent and no evidence was intro­

duced for the defense. 


5. The ·evidence abundantly proves that the accused officer was 
drunk and disorderly in ~orm as charged, in and about the ·regimental 
officers' club on the night and at the place specif'ied. The case 
presented is an \Ulusuall.y disgusting one of canplete drunkenness"­
sodden., maudlin and revolting - in the presence of o.ther ott'ieers, 
ot an enlisted man., and, .for a time, in the presence of ladies and a 
young girl., the wives and daughter ot o.ttioers present. 

. . 

Twice escorted from the club bi reason o:t his condition, the 
.accused twice returned, dishevelled and obscene, to annoy those present 
with '_his drunken appearance and offensive language. His condition., ' 
self-induced, was such as clearly to pass all bounds of tolerance and 
conatitut.a · the offense charged. 

7. llle accused officer is 37 years o! age, unmarried., a native 
citizen ot Waxahachie, Texas. A high school graduate, _his civilian 
occupations were tax collector, bond salesman, and cotton broker. He 
entered the service 3 January- 1942, was camnissioned through Officer 
Candidate School at Fort Benning, Georgia., 10 October 1942, as a 
temporary second lieutenant o:t Ini'an"t17., promoted to the grade of first 
lieutenant 4 February 1943 and to that o:t captain 8_ February- 1944.~: To · 
that time, he had served. as assistant Regimental Adjutant and as 
Regbsntal Adjutant, general.:cy- in superior Dl&lln8r. His war Department 
persamel rectord shon no previous puniti'V8 or_ disci.plinar;y action, bv.t 
~ St&t:t Judge Advocate states in his Review 0£. the present case that 

/ 

3 
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the accused has previously been punished by forfeiture and severe 
reprimand under Article of War 104 for drunken misbehavior, and that 
his eff'icieney has decliried by reason of' alcoholic indulgence for 
"llhich he is not well suited. · · 

8. The .court was legally constituted and had jurisdiction 
of the person and the offense. No errors injuriously affecting the 
substantial rights of' the accused were committed during the trial. 
In the opinion of the Board ot Review, t,he record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation thereof. · Dismissal is mandatory upon conviction 
of a violation or Article of War 95. 

4 
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SPJGQ-CE 280450 1st Ind 

Hq ASF, JAGO, Washington 25., D. C. JUt'i 1 ·i 1945 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 'May 26, 1945, there 
are tran:::mitted herewith for your action the record of trial and the ~ 
opinion of the Board of Review in.the case of Captain Ulysses T~ Buckner 
(0-1295989), Infantry. · 

2. Upon trial by general court-martial this officer was found guilty 
of being drunk and disorderly in unifonn at a regimental officers I club 
at Camp Blanding, Florida., in violation of the 95th Article of War. He 
was sentenced to be dismissed-the service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
1Yar 48. 

3. A sunm(ary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence as 
approved by the reviewing authority and to warrant confirmation thereof. 
I concur in that opinion. · 

At the Infantry Replacement Training Center., Camp Blanding., Florida., 
on the evening and night of 11 April 1945, tbe accused officer drank him­
self into a state of maudlin intoxication at a regimental officers I club·. 
There., in the presence of other officers, of an enlisted man tending the 
bar, and at one time in the presence of two ladies and a young girl, the 
wives and daughter of officers present, he was sodden drunk. Twice escorted 
from the cl11b., he returned., after the ladies• de~rture., and remained in 
a dishevelled state, his trousers front and shirt open., his trousers leg 
wet from crotch to bottom., tousled., staggerL:g., slobbering and mumblin3. 
He ~.s loud., profane., abusive 'and offensive., and., wit.Ji.out cause, reviled 
a junior officer in indecent language. Although no violence was involved., 
his drunken., debauched condition was such as to be intolerably offensive 
and d:l..sgraceful·even by the most lenient standards of conduct, an~ its im­
position upon o.thers present under the circumstances was inexcusable in one 
obligated to conduct himself as an officer and a gentleman. · 

4. I recommend that the sentence be confirmed and carried into ex­
ecution. 

5.- Inclosed is a,fonri of action designed to carry into execution the 
foregoing r~commendation1 should it mee~ with your approval. 

~ ~ 'G-_c:.....,...,. I_.,,_ 

2 Incls MYRON C. CJ:1\i-BR 
· l. Form of action · Major G.mera.l 

2. Record of trial The Judge Advocate Gen~ral 

( Sentence confirmed. Gell), '211..'. 5 Jul.v 1945). 



' 




(203) 


'DR DEPARTMENT 
~ Senice Forces 

. In the ottloe o! Thi Judge Advocate General 
Yash1D1ton, .D. c. ' 

SPJGN-cM 280470 

)· J.R?iI A.IR R>RCF.S Pl!aSONNEL 

UNITED STATli:S ) DrST.RIBJJ'l'ION COl4MAND 


) 
Trial b:r o.c.M., conTened at 
1.rm;y Air Forces Convalescent 

Start" Sergeant FRANX ll. Hospital.1 Fort George Wright, 
HILLAR.Y (20846.315), De­ ll'ashington., 13 March 194;.I 


. tachmsnt of Patients, ) Dishonorable discharge and con­
1074th Anq Air Forces ) finement for ten (10) years. 
Base Unit. ) , lll.scipl.inary Barracks. 

HOLDING by the BOARD OF REvIEW 
L!FSCOMB, 0 1CONNOR and lCORGAN, Judge J.dvoOAtH 

1. The Boud o! Review has examined the record ot trial in the 

case of the soldier named above. 


2. . %he aocuaed ns tried upon th.a tollo111ng· Charge and SpecU'i ­
ca~on, · 1 

-· - . . 
C~a Vlol&tian of the 64th !rticle o.t war. 

Specit.lcationa In that Sta.rt Sergeant lrank ](. H1.llal7,, 
Detachment ot Patients; 1074th J.U Base Unit, did, 
at ilF Cmrralitscent Hospital, Fort George Wright, 
Washington, on or about l Februarr 1945, draw a 
ftapon, to wit a kn.11'1 against Captain llarsbal.l Ee 
Porter, his superior 9.t.1'1cer, who was than 1n the 
uecution of h11 o.ttl.ce. · 

1'be acou.sad pleaded not guil~ to, and was .tound guilt7 ot, both the · 
Obargt am the Specitication thereunder.. Ha was 1enwnc1d to· be ctta­
bonorabl.T discharged the aerri.oe, to tor.teit all pq .aad allowances due 
or to become due, am to be cozatined a\ hard labor, at ech place u the 
.rnining authority- might direct, tor tilt.en 7eara. 1'lle ravining 
authority approved tha sentence6 but redmed the period ot ccmti.Mme\ . . . . .. 
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to ten yearsJ designated the United States lll.scipllnarr Barracks, Fort 

Leavenworth, Kansas, as the place ot confinemen~~ and forwarded the re­

cord of trial !or action under Article of War 5ut• 


3. The ·evidence tor the prosecµti.on shows tha:t the accused was a 

patient in the hospital at Fort George Wright, Washington~ For about 

two days around 10 January- 1945 he was confined in Ward 18, which was 

set aside !or the treatment of psychiatric cases. Upon his release he 

was marked •ready :for retum to dut;r" by Captaill Karshall E. Porter, 

a neuropS)"chiatrist; .and was assigned to Ward 20, apparently'for fu.rther 

obsenation (R. 12., 24-25, 43-44, 46). The chart on which this l'inding 

was entered was read by the accused on 30 or 31 Januar,y-1945. He im­

medi.atel,- proceeded to Captain Porter• s office and engaged h1ni in con­

versation. At that time it was the Captain's opinion that. the accused 

revealed •no· evidence 0£ operational fatigueJ that he was detl.nitely a 

constitutional ppy-chopa1;h state and that he was rea~ to return to !till 

general duty". The conference., from all i.ndi.cations terminated without 

ant untonrd incident (R. 25., 46) • · -. 


. ' 

Betnen 11ten and ten-f'1f'teen on th9 moming• ot l February 1945 
. Captain Porter ris 1n his -office in Ward lS holding a consultation with · 
Private Henry Curt:1.1!1, a patient. Suddenly the bea'J7 door leading into 
the room •ISWll.llg open", and the accused walked in witl:i a pocket knife in 
hie h!pd. .Ad.vancipg to within one pace ot Captain Porter, he said, 11Good· 
'mor:nillg, El 4,apitan. So you're going to send me back to duty. I hate 
7au.i and I 1m going .to ld.11 you•. He attempted to suit his action to words 
b7 seizing Captain Porter by: the throat. Captain Porter quickly rose to 
his. feet, broke his assailant's grip., grappled with him, and. called tor 
help. Two ward boys came to the rescue, overpowered the accused, am 
renm'ed him 1;,o another room in Ward lS (R. 12-22, 25-27; 29-.32, 47-48, 

.:;50-51)•. Having regained some measure of composure, he was handed a . 
ci-garette. After taking a puff or two on it, he threw it to the 11.oor1 
stamped on it, and twice repeated, 11I should have got him be.fore I let 
l11.m go11 (R. 49., 51) • · . · . · 

• 4. Att"er being apprised of hia rights·., a1ri:~nees, the accused 

elected to remain silent. Numerous other witnesses were., h01re\'er, pre~ 

sented ~ the detense !or the purpose of proving that he was both drwlk 

and not mentally accountable at the time ot his assault upon Captain 

Porter. 


5. TheSpecU'ioation ot the Charge alleges tha:t; the.accuHd did, 

•on or about l Februar,y 1945, draw a weapon, to 111.j;' a knife against 

Captain :Marshall E. Porter, his superior officer., who was then in the 

execution of his office•. The o.f:tense described was Ht forth as a 

Tiolat1.on of Article of War 64. 


a.. .At· .the very' out11t of the trial th9 acouaed introduced a Ur. 

Eagen Ri~our as Aaaiatant · De.tenae Counael~ It was immediately patent 
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t.hat Mr. Ridenour was to perf'oim the role not of' legal counselor but 
0£ special court reporter (R• .3). The·reaso~__f'or this •subterfuge" 
were stated as .f'ollcnrs in a brief submitted b7 Defense Counsel on :i!J 
:March 1945: 

•.3. The eases de.fended b7 this counsel' have resulted., 
in '11q" opinion, 1n grossly inadequate records. I have become 
more confi.rm9d 1n my conviction of tm inadequacy of' our . 
reportorial staff through comparison of the completed trans­
cript, 'Id.th notes I have made wherein I have outlined in 
advance the exact phraseology I intended to use 1n propol.Ulding 
questions to my 'Witnesses. · 

. ~4. The Hlllar.1 case involves a charge wher~n it was 
necessary to contenplate that the death penalty could be 
administered. It was more than ever neceH&rT to t alee steps 
to assure an adequate record. I therefore., since the boy bad 
some savings and was willing to use them., suggested to tm 
Trial Judge Advocate that a proi"essional reporter be obtained 
from Spokane, the detense to pa7 the excess costs. This ns 
re.fused. I than offered to pay tm entire costs of a profes­
sional reporter 1£ the Trial Judge Advocate would use the 
transcript to reconcile the differences irbich have arisen be­
tween us in the past. This likewise ns refused. I thereupon· 
approached the President 0£ the Court, who stated· that there 
was no •autbori.ty• £or two reporters, and permission was re­
fused to even permit~ civilian reporter in the court room. 
r thereupon., using funds of' the accused, broached the lllbject 
to the reviewing authority. I was advised., as 70u 'Will recall,, 
that you could not interfere.with the Court in its conduct. of 
the proceedings. '!hereafter I sought permission from local 
higher authority. Ferm!ssion 1r&s again rei'u.sed. , 

•s. That same evening, I approached the President of 
the Court and inquired if he would object to the accused 
hiring associate civilian counsel, bearing in mind eaid 
co11Il3el would be a qualified court reporter. I was told . 
there would be no objection, but that there would be on]Jr 
one •official' reporter; that associate defense comisel 
wuld not interrupt witnesses for acy purpose., and s:cI¥" 
•reading baek• would be done by the 1o1'£icial1 reporter. 
To this I acquiesced.•· 

'When, ai'ter the trial, Mr. Ridenour' s transcrip~on of the record ot 
proceedings was compared with that of' the official reporter., certain 
discrepancies were noted-. These moved Major c. E. Voll.mayer, & nsm­
ber of the court who authenticated the official record •in tha absence 
of the president", to address a lett9l:" containing the folloTdng remalics 
to the Sta.ff JUdge Advocate: · 
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· •2. I have caretully read thts entire record and com­
pared it "W:i th the record submitted by the ·assistant defense 
counsel., Mr. Eagan Ridenour. Assuming ·Mr. Ridenoµ.r 1s record 
to be correct., it appears to me that the record tranacribecl 
b7 the official court reporter is replete rd.th errors., inac­
curaoies, and omissions., and is more a SUlllDB.r,Y' ot the pro­
ceedings than an accurate transcription. 

"3• I am more inclined to give credence to the record 
) 	ot Yr. Ridenour because I observed during the trial that he 


was constantly occupied with his notes, whereas there were 

many occasions when the pencil of the official reporter was 

still., at times llhen I thought he sho\,\ld be taking notes. In 

addition., as mr memor;r serves ma .at this date., the record ot 

Mr. Ridenour has a truer ring. · 


"4· · I have affixed nu name to the official record., how­
ever., as there appears to me to be no alternative., tor the 
Presid~t of the Court, I understand., stated there would be 
only one 1o.t'i'ici.al 1 reporter in the court room., who woul.d be 
Sergeant Bart~l, whose record I have signed.• 

Desp1te numerous obvious and material variations between the 
two transcriptions, the Assistant start Judge Advocate in his review ad­
'Vised the reviewing authority as :follows: 

11Thi.s LBJ.denau.r•i/ transcript has been examined word for 
word in comparison 111th the Q.ffid.al record., and there is not 
one iota ot difference in the substance ot the two tranacri.pts. 
There are naturally the usual and expected di.tferences in 
verbage and even in entire sentences., which might. be' expected 
f"rom two reporters taking down tm same testimoey. ]) some 
instances the transcript of' Mr. Ridenour appears to more nearly 

· express the probable verbage ot a 1ritcess whilei in other in­
stances the of'.f'icial record appears to be more nearly. correct. 
This transcript adds nothing to a consideration .of' this case and 
1s considered as simply an unauthorized expenditure fostered o,n, 
the accused by the defense counsel. 

* 	 * * .· •rr the defense co\lllsel- does not consider the reporter 
competent., he should have moved the court to secure a compe­
tent reporter. An obstinate defense counsel, by such proce­
dure, cannot ef'.fect the authenticity of' a record of trial" 
{underscoring supplied). . . 

These assertions were 'unnecessarily critical of' a defense counsel whose 
only sin was a ,determined ef'fort to perform his duty in strict compliance 
with the Manual's admonition td •guard the interests of the accused by all 
honorable and legitimate means known to the la~. llCM, 1928., par•. 45£• 
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Some of the errors discovered 1n the of'tl.cial record are merely 

.bumorous because of their manitest absurdity-., others are distinctly pre­

judic1al to the accused. Since it would serve. no useiul purpose to set 

them all o~ verbatim., only two in the latter category need be repro­

. duced by- way ot illustration. One of the basic issues in the ca88 was 
the accused 1s mental accountability on the day of the offense., Among 
the expert witnesses on this subject were Captain Marshall E. Porter 

. for the prosecution and Capta4n Eugene J. Baldeck for the defense. Their 
testim:,ey wa_s various]Jr reported as follows in the two transcripts: 

Otticial 	 . Unoftl.ci!U, 

Porte- (R. 43). Porter (Ridenour•s transcript 

PP• 48-49). 


•;. 	The ward is the jail of' the , •Q. l'lhat is it used for? 

hospital? 


/ 	 \ 

.t.. 	 It is a psychiatric ward set .l. It is a ps;rchotic ward\Ht 

up by- Ar1rr:, Regulations and up by army regulations .-.nd 

essential for patients of', this 11 verr essential .tor patients 

type. !!" of this type. 


* * * 	 * * 
Q. 	 It was best to leave the ac­ Q. On. what. basis did you believe 

cused in Ward 18? it was necessary to leave the 
accused in Ward 18? 

.A.~ 	 He could not conduct himself as J.. Because he was on the barracks 
a soldier. Ili.ftieult to get and he was unable to conduct 
along with personnel involved. himself' as a soldier. The per­
Felt he should be sent to Ward sonnel in investigating whatever 
18 at least he would have to be difficulty he was in at that time 
confined. Arr.i.ved at Ward 18 and .felt he should be sent to Ward 18; 
acquired care under supervision" at least he bad to be conilned. 
(underscoring mpplied) • He was not able to conduct his own 

·	aff'airs, and theref'ore he arrived 
on Ward 18., and he required care 
under supervision, because he had 
deaonstrated his inability to.. 
sup,arvise himself" (underecoring 

supplied). 

Bal.deck (R. 60) • Bal.deck (Ridenour 1s Transcript, 

P• 75). ' 


•Q. Dl.d you at &l'J1' time 1D1der 1'0Ur · IIQ. .Did you at any, time 'While he 
,observation reach the conclusion was under your observation reach 
that perhaps he was pBYchopathic? the conclusion that perhaps he 

was pqchotic? 
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A. li'ter his behavior in the .A.. A.f't,er his behavior at the bar­
barracks, or I was told o£ his racks, or I was told of his 
behavior 1n the 'barracks, he behavior, I thought there might 
might be pqchopathic or a con­ be periods when the man was a · 
stitutional psychopat Lsii}• psychotic or a constitutional 
(underscoring supplied). - psychopath" (underscoring sup­

plied). 

Since a psychopath is usually accountable !or his offenses and .a psychotic 
is rarely accountable, the con:flict in nomenclature contailled in the two 
transcripts is extremely significant. Of equal ~rtance is the omission 
in the official record of Captain Porter• s .observation that the accuaed "1raa 
not able to conduct his own affairs• and •had demonstrated his inability 
to supervise himself". These 110l"ds describe a mental condition which 
would tend to exonerate the accused of responsibility !or his act; if 
actually uttered, their omission from tba official transcript is high:cy" 
prejudicial to the defense. .. .. 

The Boards of Review and The Judge Advocate General are completely 
dependent upon accurate reporting !or the proper performance o! their 
statutory !unctions. It is idle to speak of reviewing records of trial 
for legal suf'ficieney when· they are replete with errors, omissions, and.·. 
distortions. Such false transcriptions strike at the ve17 cornerstone · · 
of the system created by Congress under Article of War SO½ !or the pro­
tection of the legal rights of military- o!.tclder,. 

Major Vollmayer 1n his communication of .':8 March 1945 has at-· 
tempted to explain his authentication of a .talse record by the statement 
that, he had •no alternative". But an altemative was available to him, 
and that was to decline to at.fix his name to a transcript which he ns 
convinced did not speak the truth. This was his plain and inescapable 

··duty under Article ot War 3.3, the meaning or which can not be easily' 
mistaken. In requiring authentication, this pro'Visi.on imposed, as a 
condition precedent to the validity of every court-martial record., an 

' attestation that it is trustworthy', credible., and genuine. By indi­
cating in his letter that he believed the ot'f'icial record to be false 
and unreliable, Major vop.mayer has impeached his own authentication. 

b. In the Stat! Judge Advocate' s revie,r and in a supplemental 
·renew the following statements are madea 

•1. The de!ense counsel, in connection 111th his 
transcript., has submitted a brief l3 pages in length 
'Which is merelJr an atten;,t to reargue his case, and an 
attempt to explain the presence or }l;r. Riderioiir. This· 

• 	 I brief is high:cy" improper, and while it has been thoroughly 
reviewed, it merits no consideration, 1n oonnectton 111th 
tbis,case." 

* 	 * * 
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111. On 9 April 1945, this headquarters was advised 

by civilian counsel retained to represent the accused in 

the review o! general court-martial, that they desired to 

.forward written objections to _the record. While this proce­

dure is highly irregu.lr, it was determined that in order 

to grant the accused e~eey possible consideration, the e1:vi­

lian counsel would bef.pennitted to submit their brief". 


* * *114. · Although it is realized that they have no proper 

standing in connection with the record o.f trial in this case, 

it is r ecomrnended that the transcr.i,pt prepared by llr. ;Eagen 

Ri!lenour, the brief of Lt. Kregler, defense counsel J:ang1

the briefs prepared by ci.vilian counsel * **be transmitted 

to The Judge Advocate General with the of'ficial record so 

that the e n tire picture o.f the case may be presented.• 


These 11:>rds ren.ect an erroneous concept o.f military: justice. Su!!ice · 
it to sq, that briefs by defense counsel, whether military or clvilian, 
are never •improper• or "irregular• but, on the contrary, slx>uld always 
be welcomed. They may be sutmitted by him or on his behalf before the 
court, before the rev.Leung authority, or bei'ore the Board ot Revie,r; 
JJJy- other ruling, by confining defense counsel's activities to the 
actual trial., would un~ circumscribe the appellate review prescribed 
by Article ot War Sot• · . . 

, c. In the course of his closing argument the Trial Judge J.dvocate 
commented that 11the accused is a very talkatiTe person., although ;you 
would n:ot think so from the trial today• (R. 101-102). Since the accused 
had elected not to take the stand., the innuendo whichas intended to ~ cm"":" 
~ could not have been missed by the court. In discussing this slip ot 
the tongue the Staf'f' Judge Advocate' s review concluded that 1 

•Thia, was an error., but in new ot the surrounding 

statements it does not prejudice the rights of' the ac- · 

eused.• 


'Ire agree that error was ootmd.tted, but • .tail to see how aey o.f' the sur­
rounding statements cured it. The Manual tor Courts-Martial, 1928., expressly 
provides that the "failure of an accused to take the stand must not be 
commented upon•. By his, sarcastic reference to the accused's failure to 
take 'the stand the Trial Judge Advocate bas deliberately !louted this ex­
plicit prohibition. Elether the error committed was prejudicial depends 
upon whether the competent evidence o.f guilt which was adduced was com­
pelling. ~ee CM 'Z75792., Blair et al. In view of the state of the otti ­
cial record we cannot at this time adjudicate this question. 

6. The record shows that the accused is about 21 )"ears of age; 
that he enlisted on 21 July 1942 at Phoenix., Arizona; and that. he had 
prior service between 16 Septsnber and l.9 November 1940 but was then 
discharged b7 reason of minQrity. · 
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? • .For the reasons stated above the Board of Review holds the re­
cord ot trial legally insufficient to support the findings or guilty" 
and the sentence. 
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SPJGN--OM 280470 , lst Ind • 
.Hq JSF, JA130, Washington 25, D. (. ~. 
TO: The Commanding General., ~· ilr .rorces Personnel Distribution 
' Command., Atlantic City., New Jersey. 

1. In the case of Sta.ff Sergeant hank )(. Hillary (20846315), De­
tachment of Patients, 1074th Array Air Forces Base Unit, Fort George Wright, 
Washington, I concur in the .foregoing hol.diDg of the Board of Review and 
for the reasons therein stated recommend that th9 .tloiings ot gu:llt7 and 
the sentence be di. sapproved. · 

2. In the event. that you shall deem it advisable to direct a rehearing 

in this case, it is recommended that the accused be placed in a general 

hospital .for observation and exaro1nation by a board of. qualified and ia­

partial qdical off'icera, at least one or whom shall be an experienced 

psychiatrist, for the purpo~es of determird.ng the. following questions_, 


' . (a) Was the accused at the time of the alleged offense •so 
far .free from mntal defect, disease, and derangement as to be 
able concerning the particular acts charged" to dist.iDguish ~ht 
from wrong?. fifth subparagraph, paragraph 78~ YCM., 1928. 

(b) Was the accused at the ti.DB o.f' the alleged offense •so 
!ar free .trom mental;de!ect, disease, and derangement as to be 
.able 	concerning the particular acts charged*** to adhere to 

the right?" l1fth subparagraph of paragraph 78!, Mell, 1928. 


· (c) Was the accused at the time of bis trial sufficiently' 
sane •intelligentl.7 to condllct. or cooperate in his defense"? 
First subparagraph ot p,.ragraph 631 MCM, 1928. 

It any of the above intett0gatories are annered in the negatin, the .. ac­
cused ahoo.ld not agal.n be brought to trial. Your attention .is particularly 
invited to the provision.s of the :Manual tor Courts-Martial, 1928, cited above. 

3. When copies or the .published order in this case are forwarded to 
this oftice, thq should be accanpanied by' the foregoing holding and this · 
indorse:ment. For convenience of reference'and to facilitate attaching 
copies of the published order to the record in this case, please place 
the file. nwli>er of the record in brackets at ·the end of the published or­
der, as follOl'ss 

(CK 280470). 

l Incl .. . 	 :MIRON C. CRAMER , JUN20l5QMRecord of trial 	 llajor General 
The Judge Advocate General 
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WAR DEPAftTMENT 

IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 


WASHIN<iTON 21, 0, C, 


HOLDING by the BOARD OF REVIEW 

HIPBURN, O'CONNOR and )(()ROAN, Judge Advocates 


the record of trial in the case of the soldier named above has 
been examined and is. held bY.-.l!!UD-....Q.&;l~rd of Review to ·~e legally sufficient 
to support the sentence. 

I I 

Judge Advocate. 

Judge Advocate. ;x:~J+ 
1st Indorsement· 

. . 

War Department, J .A,G.O. · fEB25 {~46 · to theConmanding Genf3I'al1 

Army .Air Forces Personnel Distribution Command, Louis'Vi.lle, Kentucky. 
1. In the case or Sta.ff Sergeant Frank J(. Hillary- (20846315), D,tach­

ment of Patients, 1074th AZ'lff3' Air Forces Base Unit, 
.I 

Board of Review 

CM 280470 

U N I t E D S t A t E S 

v. 

, Staff.Serge&llt FRAXK J(. 
HILURY (20846315), De­
tachment of Patients, 
1074th .Al,ey' Air Forces 
Base Unit. · 

AmlI llR FORCES PERSONNEL 

DISTRIBUTION COMMAND 


trial by Q.C.M., convened at 
Fort George Wright, Washington, 
15-17 November 1945. Illahonorab]e 
discharge and confinement .£or 
one (1) year. Disciplinary Bar­
racks, Fort Jdssoula, l(ontau. 
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attention is 1.mited to the foregoing holdinc b7 the Board ot Rertw 
that the record of trial. h legall7 eutf1o1..t to aupporl, the aatea:u,e. 
whioh holding ia heNbJ' approTed. Under the pro"ri.dou ot .lrtiole ot 
ll'ar '°*• and Bxeoutin Order Jlo. 9~63. dated H Ju17 lNI. ;you now . 
haTe authorit, to order the ·exeoutiOD of ti. 1entenqe. 

2 • Under all of the tacts and oiroumtano.. in this cue and 1a 
'fin, ot the .lagth ot tiae accused baa been in oontin-.at ptiDclinc 
t1nal determination ot hi• case. it ia reooaaended tht.t·au ocmtin....t 
iapoaed b7 th• aeD.tenoe be reaitted. · 

·· a. When oopiea ot the publiahed ord.r in this cue are torn.r4-d 
to thia office they !Should be acooapu.iecl b7 \he foregoing holclillg and 
Wa indor1eMnt. For oouellienoe ot reference and to taoili1,&te 
attaching copiea ot the published order to t:t. record in this caH• pleue 
plaoe the til• number ot the reoorcl in 'braoketa at the end ot the 
publiahed order,. aa tollcnraa 

(Ql 280&70). 

1- l ~--J~ 
Dma A. LYOJJ 
Colonel,. JAGD 
.uaiat&Dt Jwige ~cate General 
Ia Charge ot Kilitt.r7 Justice Jlattera 

http:oontin-.at




WAR DEPARTMENT 
.Al'lJ'IY Service Forces . 

In the Office o! The Judge· Advocat& General 
Washington., D.c. 

2 3 MAY 1945 

SPJOV-CM ~80537 

UNITED STATES ) ARMY Am FORCES , · 
) ­ Vr.ESTERN TECHNICAL TRAINIW COMMAND 

v. ) , . 

) Trial by G.C.M., convened at 
Second Lieutenant-ROBERT. ) Denver., Colorado., 5 May 
~. WILLIAMS (0-826813), ) 1945•. Dismissal and total. 
Air. Cozps. · · ) forfeitures. 

---------- ..
OPINION of the BO.ARD OF REVIEW 

SIDI.Al-!,, MICELI an:i B~., Judge Advocates 

1. · '.lne Board of Review has examined t·he record of tr.ial in the case 

of the officer.named above and submits this., its opinion, to The Judge 

Advocate General. ' 


2. The accused was tried upon the following Charge and Specification: ' 
\ . 

CHA.RGEa Violation of the 95th Article of War. 

'Specific~tionl , In' that Second· Lieut;ena.nt Robert E. Williams, Air 
Corps, Air Corps Unassigned., attached Squadron T,' 3705th Army 
A:1,r Forces Base Unit (Technical School), having been re­
etricted to the limits o! his Post, did, at Lowry Field, 
Colorado, on pr about 23 April 1945., break said restriction 
by going to the city of Denver, Colorado. . 

He pleaded guilty to (R. 6) and was found guilty (R. 8) or the Specifica­

tion. To the Che.rge he pleaded, . and was found, not gµilty-, but; guilty of 

a violation of· Article of War· 96. Evidence of one prbvious conviction 

was considered (R. 8; Pros. Ex. B). He was sentenced to dismissal and to 

forfeit all pay and allowances due. or to become due (R. 9)• 'l'he review­

ing aulihority- approved the sentence and forwa.rdad the record of trial for 


· action under Article· .of War 48. . 
/ ·" . . 

3. No testimoey was he-ard upon the trial". A. copy- of General Court­

Martial Orders· No. 90, Headq_wirter~., Army- Air Forces Western Technical 

Training Camnand (Pros. Ex• A), dated 12 March 1945, was admitted in evi­

dence (R. 6). · This order promulgated the sentence adjudged on 6 March 

194.5 by a general .court-martial, 'which found accused guilty o:t absence 
Without leave from his duties at Lowr:, Field, DenTer, Colorado, from about 
7 February- 1916 to abouli 10 February- 194.5, in violation of Article of' War 
61~ To the Speci:f'ication and .Charge _in that ·«:i8s~ accused had pleaded guilty. 
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He was sentenced to be restricted to the limits of his post for three 
(3) months, and to ;forfeit fifty dollars ($50.00) o£ his pay per month 
for twelve (12) mcnths. The reviewing authority approved the sentence, 
but remitted so much of the for!eitures as exceeded $50 per month for 
six months. As thus modified, the sentence was ordered executed (Pros. 
Ex. A). 

• . I
It was stipulated (R. 6) between the. accused, his counsel and the 

prosecution that, if' Major 'Joseph R •. Johnston, Air Corps, were present, 
he would testif'ya ·· 

11 0n 27 April 1945, the undersigned called in 2d Lt-. Robert 
.E. Williams of Squadron T, Lowry Field and questioned him con­
cernir:g · a breach of restriction by him. ·When 2d Lt. Williams 
was interviewed, he was fir~t advised of his rights under the 
24th Article of war and the Constitution o£ the United States. 
After being so advised, Williams stated that he knew he was. 
under restriction; that he had broken the restriction by 
going to Denver on the night of 23.April 1945, to .. attend a 
picture show; that he was. apprehended coming in th~ 6th Avenue 
gate at approximately 1030 on 24 April 1945; that ~e had no 
excuse for tlt!.s breach of restriction; that he had tried hard 
to stay en the field and that this was the only time that he 
had gone in:t,o town or had left the field while serving this 
restriction. · He states that he understood that this is a 
serious breach of military discipline and that ha will be court­
ma.rtialed for it. He had no witnesses that he desired to call 
before, the i,nvest;gating officer." (R. 6) · 

. The _prosecution rested., Accused was advised of his rights as a 
witness lR. 7), .and having consulted with defense counsel, elected to 
remain silent. The defense ·th:en rested (R~, 7). 

' 4. Extended comment is unnecessary. By his pleas, accused admitted. 
every element of the offense charged in the Specification, in violation 
of the 96th Article of war •. No extenuating or mitigating circumstances . 
were-attempted to be sho1'?l. Only 48 days before, accused had been found 
guilty of a serious military offense,,absence without leave for three 
days. Upon that coovicti.on, a sentence. to dismissal, total forfeitures 
and confinement at hard labor might legal'.cy' have been imposed by the 
sentec.ce of the court., The court., however, tempered justice with mercy, 
and sentenced him merely to undergo r~striction to the post. for three 
months and to forfeiture of $50 per month for 12 months.· The reviewing 
authority mitigated this comparatively mild sentence by_remitting 
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one-half of the forfeitures. After being thus lightly 11bipped. of.· 
justice, the accused, either from lack of appreciation or the mel;'C7 
shown him,. or !rom want ot appreciation or his responsibilities as 
an officer, or for ct.her reasons or, for no reason, breached the re­
striction, an:i was apprehended 'While returning to the. post. 

S. The ~cords of the war Department show· that t~ accused 11111 · 
be ·22 years old on 2 June 194S. He was appointed a SeCffld Liewtena.nt; 
Air Corps, Am, and entered upon extended active dut;r Cll 12 Jis.?'Cll 
.1944• He entered the milltaey service as a private in J&nllArT 1943,. and 
was appointed an aviation cadet in July 1943. He is a high sellool 

.graduate, and attended Boston Universit,:. r'or one year. from l2 Karch ta 
20 October 1944 he was a pilot :instru:ctor, and receiy-ed,an. etf'icienq 
rating of Very Satisfactory !or the perio.d'.prior to 1,Jaly_., and of 
Excellent for the period between then ·and 20 October. He then•• giTen 
pre-flight engineering train:in1r at Amarillo, Texas, and then wa1 
assigned as a student to the Flight Engineers School at Lowry field. 

· 8. The cuurt was legally constituted and had juriedictiO!l c4 the 
person and the subject matter•. No errors injuriously al!ectiq 'I.he . 
substantial rights of the accused nre ·committed during the tna].. In 
the opinion of the Board -or Re,iew the record of trial .is legal]J' suffi­
cient., to support the findings of guilty and the sentence and to warrant 
caif'irmatioli of the sent.enc•• A sentence to dinissal and total £or- . 

· feiturel!I is authorized. upcm conT!ction ot a Tiolation of the 96th Art.icle 
of War. · · 

' '' 

·' 
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SPJGV-CM 280.$37 1st Ind 

Hq ASF., JAGO., Washington, 2.$, b.C. 

TO, The Secretazy of War, 

· l. Pursuant to Executive Order No. 9.556, dated 26 May 1945., 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Second Lieutenant 
Robert E. Williams (0-82681.3), Air Corps. · .' . 

_ 2. A general court-martial found this officer guilty of breaking 
a restriction to the limits of Lowry Field., Colorado, by_ going to 

.. Denver on 2.3 April 1945., in violation. of the 96th Article of War. He. 
· was sentenced to be dismissed the service and to fcri'eit all pa:y and 
allowances due or to becane due. The reviewing authority approved the 
sentence and forwarded the record of· trial for action under the 48th 
Article of war. ­

.3. The evidence is summarized in the foregoing opinion of· the 
Board of Review. The Board is of the opinion that the recor<:i of trial 
is legally sufficient to support the findings and the sentence, and to 
warrant. confirmation of the sentence'. In that opinion I concur. · 

On 6 March 1945 accused was convicted by a general court-martial 
of absence from his do.ties 'Without leave for three days. Un.der the 
sentence in that case, .as modified and promulgated by the reviewing au­
tpority, he was restricted to the limits of the post for 90 days and to 
forfeiture of $50 per month of his pay for six months. Forty-eight days 
later he broke the restriction and ·went to Denver for which offense he · 
was here tried. Accused pleaded guilty., and did not testify or present 
any evidence to excuse or extenuate his offense. 

I reco1DI1.end that the sentence be confirmed but that the forfeitures 
·be remitted., and that the sentence a~ thus modified be· ordered executed. 

4.· Inclosed is a· form of action designed to can-y into effect the 
foregoing recommendation, s~ould it meet 'With your approval. 

~ .~ .. ~ ......o-_,_ 

2 Incls MYRON C. CRAMER 
1 . Rec · of Trial Maj or General· 

_ ·2 · Forro of Act.ion The Judge Advocate General 

( Sentence confirmed but forfeitures rem1.tted; As modified ordered executed. 
OC1'0 315, 7 Jul1' 1945) • 
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. 'f.U DEP.I.RTIIENT 

J.rm.y Service Jl'.orcee 

In the ottioe of The _Judge.Advocate General 


, , Washington, D. o. 

SPJGH-CII 280SJ8 27 JUN 1945 

tJ N I 1' E .D . S T' J. T E S ) ,ARM? AIR FORCF.S 

v. l-:1:::.~=..:~
Second Lieutenant PHILIP Keesler Field, Mississippi,
R. CORBY (0•8.32350), Air ~ 4 Ma7 1945. Dismissal and 
Corps. total ·forfeitures. 

OPINION of' the BOARD OF· REVIEW 
UPPI, GAMBRELL and TREVETHAN, Judge Advocates 

l. The Board of Review has examined the record ot trial in the 
case of the officer named above and submits this, its·opinion,·to.The 
Judge Advocate General. 

2. The accused ~as tried upon the following Charge and Specifi•
oationsa 

CHARGEa Violation of the 96th Article of War 

Specification la In that Second Li~utenant Philip R. Corby, 
Squadron "Y" (Student Officer), 3704th Anq Air Forces 
Base Unit, dici, at Keesler Field, Mississippi, on or 

· - about 31 JanUB.17 1945, wrongf'ull7 fail to submit a 
Flight Plan on W' Form 2.3 prior to his flying an Army 
BT-13 airplane, #421, from Keesler Field, Mississippi, 
for a planned landing at Municipal Airport, Pascagoula, 
Mississippi, in violation of Paragraph 1, Operations 
Circular No. 5, Flying Regulations, AAF Technical School, 
Keesler Field, Mississippi, dated 1 August 1944. 

·Specification 2: In that Second Lieutenant Philip R. Corby, 
***,did, at Pascagoula, Mississippi, on·or about 
.31 January 1945, wrongfully make a landing in an Army 
BT-1.3 airplane, #421, at the Pascagoula Municipal 

· Airport, in violation of Paragraph No. l, AAF Re,gulation 
85-12; dated 20 June 1944. · 

Specification J: In that Second Lieutenant Philip R. Corby, 
***,did, at Pascagoula, Mississippi, on or about 
.31 JanUB.17 1945,, wrongfully and illegally carey a civilian 
passenger in an Ar~ BT-13 airplane in violation or Para-. 
graphs No. l and 7, AR 95-90, as amended by Change No. 5, 
.31 August 1944. 

Specification 4s In that Second Lieutenant Philip R. Corby, 
***,did, at Pascagoula, Missiesippi, on or about 
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31 January 1945, wrongfully- and illegally-, and with• 
out proper authority, fly' an arJey"airplane, BT-13, 
#390, which airplane .was then absent from its home 
station, in violation ot P.aragraphs l and 2, Ail' 
Regulation.No. 60-12, dated 10 April 1942, to the 
prejudice of good. order and military- discipline. 

He pleaded guilty to and was found guilty of the Charge and all Speci• 
fications~ No evidence of any previous convictions was considered. He 

· was sentenced to dismissal, total forfeitures and continement for five 
years. The reviewing authority approved only' so much· ot the sentence . · 
as provides for dismissal and total forfeitures and forwarded the·record 
of trial for action under Article of War-48. · · 

3. The .prosecution· intr;duced evidence tending to prove the com­
mission by a~cused of the offenses alle~ed in Specifications 3 and 4 only'. 

en' 31 January 1945 Second Lieutenant Stanley A. Jenkinson tlew 
a BT•l.3 plane .from Keesler Field, Mississippi~ to the Pascagoula Municipal 

· Airport, Pascagoula', Mississippi. He 'was accompanied on -thia flight by- a , 
Lieutenant Altman,- as a passenger. Accused, who was also tly-ing a BT-13 · 

. plane, landed at the Municipal Airport, Pascagoula, about 15 minutes after 
Lieutenant iTenkinson. The trio had previously- agreed to f'1y to Pascagoula­
fbr the purpose ·or obtaining a Oil license. Accused joined Lieutenan_t · 
Jenkinson and Lieutenant Altman in the office of the airport where the 
manager ot the airport urged one of them to take a Reverend Kenneth Erwin 
for a flight•. There was some discussion about the use of parachutes on 
such a flight and Lieutenant Jenkinson remarked that there·were two para• 
chutes in his plane. Accused and the Reverend Kenneth Erwin left the 

.office and took oft. in Lieutenant Jenkinson• s plane. They crashed a 
short distance f'rom the airport•. Lieu,tenant Jenkinson· did not know 
accused-was going to use his plane, nor did he recollect accused asking • · 
permission to do so,· although he admitted that accused might have in- ·, 
ferred he had such permission .from_ the fact that he, ·Lieutenant Jenkinson, 
had mentioned that he bad two.parachutes in his plane and .from the tact 
that it was necessaey to move Lieutenant Jenkinson 1s plane bef'ore accused 
could take oft in his own· (R. 7•13). · · .. . . . . ' 

4. Arter being advised of' his rights accused elected to be sworn 
attd testify. He stated that his home was in Hartf'ord, Connecticut, and · 
that before he entered the Army he worked in a defense plant so that he · 
could go to college and become a cad~t. He bas always worked bard in the 
Arley" to attain a pilot's rating - his ambition in ·life - and he bas al- · 
ready made application tor a commission in the Regular· Arm;y. Arter parking 

. his plane at Pascagoula he went into the airport ortice. The manager was · · 
persistent in his urging that one of the t~ee lieutenants·talce the minister 
up.· He finally' agreed. He believed _that Lieutenant Jenkinson ha~ given . 

/ 

2 

http:Regulation.No


{221) 

him permission to use his, L~eutenant Jenkinson's, plane because of 
the reference he made to the two parachutes.and because accused could 
not move his plane without first moving Lieutenant Jenkinson'•• The 
plane stalled at an altitude of about 150 f'eet·and crashed (R. 15-17). 

On croas•exam1netion he stated that his reason for not tiling 
. "Form 23• in connection with his fiight to Pascagoula was that he did 

• 	not have suf'ticient time to obtain a record of his •.Army time" which 
is apparentl.7 required before a Oil license will be issued. He knew 
that in fiying to Pascagoula Airport he was violating Army Re.gulations. 
He admitted that Lieutenant Jenkinson had no authority to grant him 
permission to use his plane tor the purpose of' giving a civilian a ride. 
Accused was sorey the incident occurred, not so much on a.ccount ot hia­
selt as on account of the other people involved (R. 17~ 18). · 

• I 	 • • 

. 5. a. Specitioaj;12J:1 1 ot the Chara t . 

This Specification alleges that accused, prior to ~ing an . 
. Anny plane from Keesler Field, llississippi; in tailing to submit a 

Flight Plan on UF Form 23 indicating that be int.ended to land at. the 
Municipal Airport, Pascagoula, lrlississippi, violated paragraph l, 
Operations Circular No. 5, F~g Regulations, W' Technical School, 
Keesler Field, lll.asissippi; dated 1 August 1944. · ' 

Thia circular provides as tollon: 
. 	 ,,. ~ ..•1. ill f'lights which plan landings nay i'roill this 

station ***will sul:Dit a Flight Plan f'or local and.CA.\ 
approval on AU Form 23.~ 

. . . : 

The accused's plea•of guilty and his admission that he landed 
at Pascagoula without submitting AAF·Form 23 ampl.7 sustain the finding 
0£,illtlt7 ot this Specification. 

b. §pegification 2 of the Char@ s· 

This Specification alleges thataeoused wrongf'ul17 landed an 
Anny plane at Pascagoula Municipal Airport in violation or paragraph 1, 
AAF Regulations No. 85-12, dated 20 June 1944. 

This regulation provides as rollowsi 

. ~l. ' The use by Army aircraft <?! municipal and other 
· airports which have not ·been leased, purchased, or other­
wise acquired by the· Government is unauthorized except in. 
case of emergencies and authorized official visits.•. . 	 .. . 

. Accused's plea or guilty, his admissions and the other evidence 
·that he landed at Pascagoula Municipal,Airport justify the·f'inding of . 
guilty of thia Specification. • 
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·Ce Specification 3 of' the Charges 

This Specification alleges that accused wrongf'Ull;r and illegall;r 
carried a civilian passenger in an~ plane in violation ot paragraphs 1 
and 7, AR 95-90, as amended b;y Changes No. 5, 31 August 1944. These 
regulations with their changes are too lengthy to incorporate verbatim 
in this opinion. Suffice it to sa;y they delegate to the commanding 
otficers ot AD stations or higher authority the power to permit certa~ 
categories of persons to ride as passengers in Ar'f!T3' aircraft. The record 
shows that accused was not a .commanding officer and the Reverend Kenneth 
Erwin was not a person within the categories listed in the regulations. 
They make no provision for civilians who are flying for their own amuse• 
ment. Accused's plea of guilty and the ·foregoing evidence .fUlly warrant 
the finding ot guilt;r of this Specification. ' 

d. Specification 4 2& the Charges 

. This Specification alleges that accused wrongruJ.ly' and illegall;r, 
without proper authority, t'lew an Ar11If plane, which was then absent from 

. its home station, in violation of paragraphs l and 2, Ail' Regulations No. 
60-12, dated 10 April 1942. . 

This regulation prpvidea that: 

"l. Aircraft Jbsent trom its home station, visiting or 
in transit, at.a tield or a station, Jill not be' tlgwn except 
on the direct authority of the pilot or the responsible flight 
commander, or for grave emergency. · . . 

"2. The authority vested in the pilot or fiight commander 
pennitting aircratt to be flown by personnel other than those 
assigned by its home station,~will be in keeping with the orders 
and policies issued by the commanders ·or detachments, groups, 
or higher units;·to which the aircraft is assigned." 

· The plane which accused flew was, •hen it was at Pascagoula, 
absent trom its home station. The pilot of that plane, Lieutenant · 
Jenkinson, had authority to permit accused to fly but this authorit1 
must be exercised in accordance with the orders and policies issued by 
the .commander ot the unit to which the plane was assigned. While we are 
not referred to a~ particular order'or polic1 governing the exercise 
or this authority b)r pilots, in view of the provisions or paragraphs 1 
and 7, AR 95-90, 24 Jw., 1942, as changed bl' paragraph l, C 5, 31 August 
1944, discussed in paragraph 5c ot this opinion, we have no doubt that it 
did not extend to permitting pilots to take civ~lians on pleasure flights. 
The plea or guilt;y to this Specification and the evidence that the accused 
did fl;r Lieutenant Jenkinson' s. plane is sufficient to sustain the finding 
ot guilty of' this Specification. ; 
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• 6. · lfar Department records ahow that accused is 21' 7ears ot age 
; and 	single. He is a high school graduate. Prior to enlisting in the 

lrJD7 a1 an aviation ,cadet in Februa17 1943, he worked in a detense , 
plant.· Following completion ot the prescribed Training Command course 
ot instruction in Advanced-Single Engine School at Marianna A.rtq Air 
Field, Marianna, Florida, on 23 Mq 1944, he waa appointed a seoond 
lieutenant, Arm1 or the United States; and ordered to active dut7 
with the Air C~rpa the _same date. · · 

7. The court was legall.J ·constituted and had jurisdiction of the. 
accused and the subject mat~r. No errors injuriously' af'i'ecting the sub­
atantial rights ot the accuaed were committea during the trial. In the 
opinion of the Board of Review the reoord ot trial is legal.11'.satricient 
to support the findings of guilt7 and the sentence, as approved b7 the 

. reviewing authority, and to warrant confirmation of the sentence•. The 

. sentence imposed is authorized ttpon conviction of a violation of Article 
or War 96. · 

, Judge Advocat:9 ~~~zz~ 
--=LJ.~&~u'IM#w,.u....../4"'-'-£ic;.a,1.. _._,,__ Judge .Advocate o.....a·hLC-f~.;.::.· 

~ , Judge Advocate 
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SPJGH-CM 280538 1st Ind 

Hq ASF, JAGO, Washington 25, D. c. JUL 11 °19~~ 
TO: The Secretary of 17ar 

l. Pursuant to Executive Order No. 9556,· dated Tu:S.y 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu­

tenant Philip R. Corby (0-832350), Air Corps. 


'2. Upon trial by general court-martial this officer pleaded 
guilty to and was found guilty of failing to submit a flight plan 
disclosing where he intended to make a landing, in violation of para~ 
graph 1, Operations Circular No. 5, Flying Regulations, W' Technical 
School, Keesler Field, Mississippi (Chg., Spec. l}; of mak:hng an unau­
thorized landing at Pascagoula Municipal Airport in violation of para­
graph 1, Army Air Forces Regulations 85-12 (Chg., Spec. 2); of wrong­
fully transporting an unauthorized civilian passenger in violation of 
paragraphs l and 7, Army Regulations 95-90, as amended by Changes No. 5 
,{Chg., Spec. 3) and of piloting an Army airplane charged to another· of­
ficer when it was absent from its home station·in violation of para­
graphs 1 and 2, Army Air Forces Regulations 6o-12 (Chg., Spec. 4}, all 
in violation of Article of War 96. He was sentenced to dismissal, 
total forfeitures and confinement for five years •. The reviewing au­
thority approved only so much of the sentence as provides for dismissal 
and total forfeitures and forwarded the record of trial for•action under 
Article of War 48. 

3. A summary of the evidence may be found· in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of·trial is legally sufficient ~o support the findings of guilty 

: and the sentence, as approved by the reviewing authority, and to warrant 
confirmation of' the sentence. I concur in that opinion.· On 31 January 
1945 Second Lieutenant Stanley A.·. Jenkinson flew a BT-13 plane from· 
Keesler Field, Mississippi, to the Pascagoula Municipal Airport, 
Paicagoula, Mississippi. He was accompanied on this flight by a Lieu­
tenant Altman, as a passenger. Accused, who was also flying a BT-13 
plane, landed at the Municipal Airport, Pascagoula, about 15 m.i.riutes 
after.Lieutenant Jenkinson. The trio had previously agreed to fly to 
Pascagoula for the purpose o.f obtaining a Civil Aeronautics Authority 
license. Accused joined Lieutenant Jenkinson a.nd Lieutenant Altman in 
the office of the airport where the manager of' the airport urged one 
of ~hem to take a Reverend Kenneth Erwin. for a flight. There was some 
discussion about the use of parachutes on.such a flight and.Lieute?l.8.nt 
Jenkinson r~marked that there were two parachutes in his.plane. Accused 
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and the Reverend Kenneth Erwin left the office and took off in Lieu­
tenant Jenkinson 1s plane. They crashed a short distance from the , 
airport. Lieutenant Jenkinson did not know accused was going to use 
his'plane, nor did be recollect accused asking permission to do so, 
although he admitted that accused might have inferred he had such 
permission from the fact that he, Lieutenant Jenkinson, had mentioned 
that he had two parachutes in his plane and from the fact that it was 
necessary to move Lieutenant Jenkinson 1s plane before accused could 
take off in his own. 

Transmitted with the record of trial is a l·:emorandum for' The 
Judge Advocate General, dated 20 June 1945, from the Commanding General, 
Army Air Forces, and signed by Lieutenant General Ira O. Eaker, Deputy 
Commander, Army Air Forces. It is recommended therein that the sentence 
be confirmed and ordered executed but that the forfeitures be remitted. 
The following sentiments concerning accused's conduct are also expressed
in the memorandum: · 

11 * * * These acts, committed in absolute disregard of. regu­
lations, clearly constituted serious and wilful violations. 
In addition thereto he took aloft the BT-13 aircraft charged 
to his companion while it was absent from its home station, 
which is specifi~ally prohibited by AAF Regulations. This 
act he excuses by asserting that he had the implied consent 
of his companion, a fact .that, if conceded, would not justify 
or excuse this violation. During this unauthorized flight a 
crash occurred, resulting in the complete destruction of the 
aircraft, and severe ·injuries to the civilian passenger and 
accused~ Although the accused is not charged with having 
violated any regulation pertaining to. the manner in which he 
piloted the aircraft, nevertheless, there is a strong 
implication from his description of the accident that he was 
embarking upon a maneuver of exhibitionism at the time, and 
that his negligence in· so doing was the direct cause of the 
accident. All of the circumstances of, this case indicate a 
carelessness and a demonstrated disregard for regulations 
that cannot be condoned." 

I concur with the opinion expressed by the Commanding General, Army Air 
Forces, and I recommend that the sentence as approved by the'reviewing 
authority be confirmed but that the forfeitures be remitted and that the 
sentence as thus modified be carried into execution. 

4. Inclosed is a form of action designed to carry the above recom­
mendation into effect, should such recommendation·meet with your approval. 

~ C.. , ~-o--•---­
3 Incls MYRON C. ORili:R­

1. Record of trial Maj or General 
2. Ltr fr Hq Ail', 20 Jim 45 The Judge Advocate General 

:3. Form of action----------------7 ' ' /~:f'!"--:·~.·~~~.,..-, . •· . . . i· 

-{-Sente~e as apprOTed 'bi' r~,..-..iit,- conf'i~d but. torleiw.~~--~t.ted. 
QCy:, 34S, 21 ·~ 194S). . . · . ',.. 
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•. I 

WAR IEPART~NT 
A:nriy Service Forces 

In the O.f'fice o.f' The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 280581 

UNITED STATES ) THIRD .AIR FORCE 
) 

v. ) Trial by' G.C.:M., convened at 

Prl.n.te CHARLES V. CAMPBELL 
(130097S8), Squadron V, 302nd 
Arnv Air Forces Base Unit 

) 
) 
) 
) 

Hunter Field, Georgia, 18 
April 1945. Dishonorable 
discharge and co~nt 
.for ll.f'e. :Penitentiar,r. 

(SW), 
Wing. 

Third Air. Force Staging 
' ~ 

.REVIEW by the BOARD at REVIEW' 
LI~COMB, · orcoNNOR and MORGAN, Judge Advocat.s 

. l. The Board of Review has examined the record of trial in the · 

case of the soldier named above. 


2. The accused was tried upon the following Charge and Specifi ­
cation: ' 

CHARGE: Violation of the 92nd Article of' War. 

Specification: In that Prin.te Charles v. Campbell, Squad­
ron V, 302nd .lAF Base Unit (SW), Hunter F.1.eld, Georgia, 
did, at ..311 West Wald.burg Street, Savannah, Georgia, on 
or about 8 March 1945, with malice aforethought, will ­
fully, deliberately, felonious:!¥, unlawtul.ly,-and with 

. premed1 tation kill one Alberta· Campbell, a human being, 
by choking berw:ith his hands. ' 

Before the accused pleaded to the Charge and Speeificat1on evidence was · 
presented both by the prosecution and the def'en.sa concerning the accused's 
mental accountability and the court ruled that ha •is mental:!¥ responsible. 
Thereupon he pleaded not guilty to, and was thereaf'ter found guilty or, the 
Charge and the Specif'ication thereunder. He was sentenced to be diehonor­
abl.y' dis.charged the service, to forfeit all pay and allowances due or to 
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become due, and to be confined at hard labor, at such place as the re­
viewing authority might direct, for the term o:r his. natural life. The 
reviewing authority approved the sentence, designated the United States 
Penitentiary, Atlanta, Georgia, as the place of confinement, and for­
warded t:00 record of trial for action under Article of War 5<>½-• 

J. The evidence for the prosecution shows that on 8 March 1945 
the accused lived 'With his lrl.fe., Alberta Campbell, in a room at 311 West 
Waldburg Street, Savannah, Georgia. The adjoining room was occupied by 
Private First CJass Frank G. Parry and his wife. Both the accused and 
Private Parry were military policemen on duty in the city of Savannah., 
Georgia (R. 35, 36, 'Yt). On the evening of 7 :March 1945 the accused 
went on duty before six o • clock., leaving his wife in their room. nrlng 
the course of the evening the accused frequently spoke of his wif'e and 
of their quarrels. He stated to Private First Class Robert D. Gauss., 
nth whom he. was serving on patrol duty that night, that he., the ac­
cused, would not be surprised to find his wife drunk llhen he returned 
home, because they had had a quarrel before he had left coccerning her 
desire to go to a 11movie" (R. 48). Luring his tour of duty the accused 
and Pr.i.vate Gauss stopped at Stroud I s lunchroom where the accused talked 
to a waitress and told her that his wife had threatened to get drunk that 
evening and that if she did so there would be trouble (R. 50). 

According to a VOllllltary pre-trial statement ma.de by the ac­
• 	 cused, he came off duty at approximately one o•clock on the morning of. 

8 'March 1945• He proceeded directly to his room where he found his 
wife drunk· and in an argumentative mood. After he had turned out the 
lights am gone to bed, he became angry 'With her and started' choking 
her 'With both hands. .She called to Yrs. ·Parry, who was in the adjoining 
room, and Mrs. Parry responded, but, when the accused told her to attend 
to her own business., she made no .turther inquiries. He then turned on 
the lights., and his 'Wife got out of bed and smoked a cigarette. They 
proceeded to engage in further argument., but, aecordi-ng to him., "Neither. 
one of us became angry or violent and neither ·of us raised our voices". 
When his wife threatened to leave him and go home to her mother., he 
told her that he would not let her go. She· asserted that she. was not 
afraid of him, that she wanted him to kill her, alld that she would not 
resist or scream if he tried to do so. At this point she put out her 
cigarette, and accused turnqd ott. the lights. He chok~d her again 
and this time did not desist until she stopped breathing. While strangling 
her, he kissed her once or twice. When she_ ceased to breath, he arose, 
dressed himself in a clean uniform, wote a note on blue. stationery stating 
that., "I loved her ·so much I killed her rather than to part with her--2,ause 
we shall meet again in death"., placed the note on the bed beside his lli.t'e., 
and, after locking the door from the inside, left the room by Wfq of a 
wind01J. He walked directly to military police headquarters and surrendered 
himself' (Pros. Ex. B). 

,, 
When asked by the desk sergeant at militar,r police headquarters 
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why he had killed his ld..fe., the accused replied that., 11she got drunk 
and frJ killed her• (R. 52). The accused., accompanied by the Pro­
vost Marshal and. two military policEmen., was taken back to his room. 
There the accused's wife was fo'lllld dead~ The note written by the ac- · 
cused was lying beside her (R. 55; Pros~ Ex. C). Two empty wine 
bottles and a glass were .found on the .floor (R. 55-56). 

l In the opinion of the physician who examined the deceased 

her death was caused by •strang11lation du.a to pressure in the region 

of the trachea and the great vessels of the neck, pressure by the bmd 

or thumbs• (R. 44). , 


4. The accused., after his rights rel.ative to testifying or re­

maining silent had been explained to him., elected to testify under oath. 

He explained that he had been in the service since a October 1940. He 

had spent two and one-half' years of his service in Iceland., after which 

he had gone to England., ]ranee., and Belgium~ spending a tota1 of· three 

years and i'bur months overseas. He stated that his service in Icelam., 

where the recreational facilities were very poor., had made him nervous. 

After returning to this country and while on leave., he met his future 


'wif"e., 	a woman twent;r-two years of age, who had been previously married 
twice. He married her on 10 February 1945. Early in their relation­
ship they had "jealous quarrels" and quarrels over his wife's drinking., 
over his smoking, and over her reception of le~ters from her former 
husband. In testifying concerning the evidence of the crime in question, 
the accused repeated substantially the same facts which he had set forth 
in his pre-trial statement. In addition., h0118ver, he stated that, after 
he had returned i'rom his tour of dlty on the night of his fatal act, his .. 
wife had threatened to return to her mother and to have him sent to an 
insane asylumn. She knew he did not like hospitals., and her statement 
goaded him~ .Prior to that time she had never mentioned sending him to 
an insane asylumn. As a result of hel' goading he became upset and o:>m­
menced choking her. J\fter his wife had called Mrs. Parry, the argument 
between lwnself' and his wife had continued and he had again choked her, 
this time until she was dead (R. 59-64). 

On cross-examination the accused admitted that he had talked 

to a waitress at Stroud•s restaurant on the evening before his attack 

upon his wife., but denied that he had said there 1rould be trouble ii' he 

found his ld.fe .drunk that night (R. 68). He admitted writing the note 

found by his-wife's side (R. 70). He further admitted that, although 

he had grom ver.r nervous llhile overseas, the only ailment for which he 

had reported to a. dispensary was neuralgia (R. 73-74) • . 


The prosecution introduced two exhibits in the f'om of messages 
which the accused said he had sent to his f'ather and his mother~in-lalr 
by telegraph. The telegram to his .father was as £01?-ows: 

,.. 
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"Dear Dad., I just killed my llife. I can•t ex­
plain it all to you but we were 12, jealous to 
be happy on earth and I :feel we are better off 
dead. Love Chuck" (R. 72; Pros. Ex. E). 

To his mother-in-law be wrote., as follows: 

"!earest llother., I just killed Bertie. We were 
!Q. jealous to be completely happy on earth. I 
think in death 11'8 will be content. Love Chuck• 
(R. 72; Pros. Ex. E). 

The defense offered in evidence eight stipulations concernirlg what cer­

tain persons would testify to if present (Def. Exs. 1-8). The first 

.four stipulations reflected upon the character of the deceased by 

asserting that she drank heavily of intoxicating liquors and was HJOJaJJ7 

promiscuous.· The other .four stipulations attested to the good character 

of the accused as a quiet a~d peacei\tl young man in his home community. 


5. The Specification alleges that too accused did., on or about 8 
March 1945., "with malice aforethought., willfully., deliberately., feloniously, 
unlawfully., and with premeditation kill one Alberta Campbell, a human 
being., by choking her with his hands". 

Murder is defined as 8 * * * the unlawful killing o.f a human 
being with malice aforethought". The word "unlaw.f'ul." as used in this 
definition means "***without legal justi.f1cation or excuse11 • Par. 
148!., MCM., 1928. Malice aforethought bas been authoritatively defined 
as a technical term.,. 

"* * * including not only anger, hatred., and revenge., 

but every other unlawful and unjustifiable motive. It 

is not confined to ill-will towards one or more indivi­

dual persons., but is intended to denote an action flowing 


' 	 from any wicked and coITUpt motive., a thing done ~ 

animo, 'Where the fact nas been attended with such circum­

stances as carry in them the plain indications of a heart 

regardless of sod.al duty, and fatally bent on mischief. 

And therefore malice is implied from any deliberate or cruel 

act against another., however· sudden a. Commonwealth v. 

Webster, 5 Cush 296; 52 Am. Dec. 711 • 


• 
The Manual for Courts-Martial similarly defines.malice aforethought. Far. 

148!, MCM, 1928. 


The words •deliberately-11 and "with premeditation" have been 
.held to mean 11*, * * an intent to kill, simply.,· executed in furtherance 
of a formed design to gratify a feeling for revenge., or for the accomplish­
ment of some unlmr.ful act". Wharton's Criminal Law., vol. 1., sec~ 420. 
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The evidence against the accused must be examined in the light 
o:f the above concepts. It clearly shows that on the evening preceding 
the accused's fatal act he quarreled with his irl.t'e over her desire to 
go to a picture show. As a result of this quarrel she threaterJed to 
get drunk and he warned her against doing so. Turing the course of 
his evening's duty he talked of the quarrel nth her and stated that, 
1£ he fo1;1Ild her drunk when be came home, there would be trouble. There­
after, when he returned to his room and found that she had been drinking 
and was quarrelsome, he deliberately choked her. When she called for 
help, he interrupted his brutal act and permitted her to smoke a cigarette. 
Thereafter,!ollcrring bis wife's threat to leave him., he choked her to 
death. The studied and protracted violence of the accused, :particularly 
in the light of .the t1ma interval between the periods in which he choked 
his 'Wife, show that he killed her with malice aforethought., deliberately, 
and With premeditation. The evidence establishes beyond a reasonable 
doubt every element of the crime charged. . · . ­

5. As previoU3~ stated, at the beginning of the trial evidence 

was presented both by the prosecution and the defense concerning the' 

accused's mental accountability. After both sides had rested on this 

issue, the court ruled that the accused was mentally accountable tor 

the crime charged. 


Major Paul Rosenfels, Assistant Chief of the Neurope,-chiatric 
Section at LaGarde General Hospital, Neir Orleans, I.ouisiana, had served as 
one of three psychiatrists on a board of medical of"f'icers 'Which had exsmned. 
the accused £or approximately eight da;ys at the LaGarde General Hospital. 
This board had concluded that., although the accused was suffering !ran a 
state of rsychopathic personality, severe, he was, both at the tim of 

.the examination and at the time o! the offense alleged., so f"ar free .from 
mental disease as to be able both to distinguish right i'rom wrong and t.o 
adhere to the right and retrain from the wrong. The board also concluded 
that the accused was able to cooperate in his own defense. The accused . 

. ha~ been subjected to the Electroencephalogram test., the ~ Wechsler. 
test., the Shipley-Hartford Retreat test., ~e Halstead Category test, 
the Vigotsky test, and the Selected Army Handbook test, in an effort to 
deter.mine if he was suffering .from any organic brain disease•. None o! the 
tests employed revealed acy signs of mental deterioration of an organic 
type although 'tha reactions of the accused were those of an emotionally. 
disturbed indi.vidual. Major Rosenf'els was of' the opinion that the ac­
cused was suffering from an impelling emotional disturbance., symptoms 
of which were the accused's history of nomadismrhis neurotic marriage., 
his seclusiveriess, his indifference., and his Schizoid personality. Major 
Rosent'els was also or the opinion that, the offense in question "was a 
~ in the course of the accused's mental illness". Al.though believing 
that the accused was au'fering from mental illness., Major Rosenf'els was 
nevertheless of the opinion that the illness was not so severe as to de­
prive the accused of his power to distinguish right from wrong and to ad­
here to the right (R. 4-18). 

5 
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Captain I::tvman H. Fingert, Chief of the Neuropsychiatric 

Section, A.rmy Air Forces Regional Hospital, Hunter Field, Georgia, 

testified that he had examined the accused during the period from 

10 March to 13 Jlarch 1945 and had diagnosed him as a constitutional 

psychopath with emotional instability am. anti-social trends. Al­

though the accused's judgment was impaired as a result of strong 

emotional difficulties, he was, both at tha time of the eumination 

and at the time of the alleged crime, able both to distinguish right 


from wrong and to adhere to the right and re.train· from the wrong·. In 

Captain F.ingert 's opinion strong feelings are not abnormal,· and an 

individual can adhere to the right even when. suffering from deep 

emotion (R. 1.8-21). 


Captain Joe E. Freed, Neuropsychiatrist, attached to the J,,:rm:r 

.Air Forces Regional Hospital at Hunter Field, had observed the accused 

from 8 March t9 15 Us.rch 1945. While diagnosing the accused as being 

in a constitutional psychopathic state nth emotional inat.ability- and 

anti-social trends, Captain F.reed concluded that the accused was not 

psychotic either at the time of the examination or at the till18 of the 

alleged offense and was at those times able to distinguish right 

from wrong and to adhere to the right. Captain Freed also testif'ied 

that the accused was able to cooperate in his own de.tense (R. 22-23). 


The defense introduced as 'Witnesses two soldiers who had 

served with the accused in Iceland. They testif1ed that tm isolation 

o! their assignment and the lack of adequate recreational facilities 

caused IIWlY' members o.f' their organization to acquire a marked nervous­

; 	 ness. They described the accused, however, as rendering faithful. 
service while there and as never having been seen in a drunken condi­
tion. (R. 24, 28). The defense also presented as its 'Witness Major 
Herbert Harmes, a psychiatrist stationed at MacDUl Field, Il.orida, 
1rho had examined the accused for one hour on the day be.tore the trial. 
On the basis or this examination ~d a study o! the acqu.sed's medical 
record, Major Hs.rmes bad concluded that the accused was mentally ill, 
was a constitutional psychopath, and was, on 8 March 1945, suffering 
from such intense emotional disturbance as not to be able at that time 
to distinguish right from wrong or to adhere to the right·. Major Harmas 
considered the accused so unstable as not to be able to 'Withstand the. 
external st:imnJi caused by his wife's continual goading an:i to resist 
the urge to commit the crime charged. When asked particularly ii' the 
accused could ref:rain .f'rom the wrong, this w:l.tnes~ stated that, •The 
fact remains that he did not. and I .. assume he was not able to do ·so" 
(R. 29-.31) • 	 . 

The· above testimony shows that, although the accused was not 
entirely free from mental illness and emotional disturbance, he was 
sui'f1ciently able, concerning the ot.tense charged, both to distinguish 
right from wrong and to . adhere to the right. The .evidence beyond a reasonable 
doubt sustains the court's ruling that the accused was mental.ly accountable 
for the crime charged. · 

6 
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6. The clBrge sheet shows that the accused is approximately 2.5 
years o:t age, that he enlisted in the Anr:r on 8 August 1940, and that 
he has had no prior service. 

7. The court was legally constituted. No errors injuriously ar­
tecti.ng the substantial rights of the accused were committed during the 
trial. In tb:3 opinion of the Board of Review the record of trial is 
legally sufficient to support the findings ot guilty- and the sentence. 
A sentence of death or lif'e imprisonment is mandatory upon conviction 
of murder in violation of Article of War 92. · 

Judge !dvocate. 

' 

' 
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WAR DEPARTMENT 
IN THE OFFICE 0, THE JUDGE ADVOCATE GENERAL 

WASHINQTON 21, D. C. 

Board of Review 

CM 280581 

u H I r E D s r A r E s 

v. 

frivate CHARIES V. CAMP 
(l.3009?58), Squadron V, 
302nd Anr.r:r Air Forces Base 
Unit (SW), Third Air Force 
Staging Wing. 

THIRD AIR FOBCE 

Trial by G.C.M., convened at 
Hlmtar Field, Georgia, 18 
April 1945. Id.shonorabla 
disc.liarge and conflmnient 
!or lit'~. Penitentiary. 

HOLDING by the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR_ and MORGAN, Judge Advocates 

rhe record of trial in the case of the soldier named above has 
been examined and is. held by the Board of Review to be legally sufficient 
to support the sentence • ~~ '-l....,:JJAa..~!P.;:1,-:.i~:'A 

• Judge Advocate. 

Judge Advocate. 

1st Indorselilent
', ­War Department, J.A.o.o. • .t.., ~i ro the Coumanding General, 

Third Air Force, Tanq:,a, norida. · · 
· 1. In the case of Private Charles Vr Campbell (13009758), Squadron V, 

302nd .I.rm;)" Air Forces Base -tJn1t (SW), Third Air Force Staging Wing, _ 
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I 
attention is invited to the foregoing holding by the Board ot Review 
that the record of trial is legally sufficient to support the·sentence. 
which holding is hereby approved. Under the provisions ot Article ot 
War 50½, you now have authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets a~ the end ot 
the published order, as follows: 

(CM 280581 ) • ~ Q. ~ Q__~ 

MYRON C. CRAMER 
llajor, General 
~he Judge Advocate General. 

JUN 25 45 AM 
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Army Service Forces 

In the Office of The Judge Advooa(e General· 


Washington, D.C. 


SPJGK - CM 280587 
25 MAY 1945 

\ 

UNITED STATES 	 ) ARMY AIR FORCES · 

} CENTRAL FLYING TRALHNG COMMA.ND 


v. 	 . ) 
) Trial by G.C.M., convened at 


First Lieutenant JOHN L. ) Waco Arm:!· Air Field, Waoo, Texas, 
. )SW.Al¥ (0-819207), Air C?rps. 24 April 1945. Dismissai and 

) total forfeitures. 


OPINION of the BQARIL OF REVIn'I 
LYON~ HEPBURN and MOYSE, Judge A9vocates. 

. 
1. The Board of Review has examined the record of trial in the case 


of the officer named ~bove aild submits this, its opinion, to Th·e Judge Ad­

vocat~ General. 


' 
2. The accused wu tried upon the following C~rge aild Specificatio~ a 

CHARGE Ia Violation or the 96th Article of War. 

Specification la In that First Lieutenant John L. Swan, Air 
Corps, was at Waco Ara!:! Air Field, Waco, Texas, on or 
about 29 March 1946., drunk in .station. 

. . 	 . 

Specification 2a · In that First Lieutenant John L. Swan, ilr Corps, 
did, at Waco Army Air Field, Waco, Texas, on or about 29 Mlroh 
1945, with intent to deceive First Lieutenant John H. Lindsay, 
Air Corps, then Second.Lieutenant, the Officer of the Day, 

.officially state to the said.Lieutenant Undsq that he, First 
Lieutenant John L. Swan, was the Junior Officer of the Dq, 
or wrds to that effect, which statement was known by the said 
Lieutenant Swan to be untrue. 

CHARGE II 8.l'ld its Specifications (Nolle Prosequi entered by 
direction of the_ a.ppoi~ting authority). 

He pleade4 guilty to e.nd was found guilty of the Charge and its Specifications. 
1'v1dence of one previous conviction by general ·court-martial on 13 January 
1945 of being drunk and disorderly on 25 December 1944 in a public place in , 
Violation of Article of War 96 and of being sentenced therefor to forfeit 
$75 of his 1>~ per month for six months·was introduced. In the prese~t case 
he was sentenced to be dismissed the service and to,forfeit all pay and allow­
ances due or to become due. The reviewing authority approved the sentence 
and forwa.rded the record of trial for action under Article of War 48. , 

3. Evidence. 

http:COMMA.ND


(238) 


a. For the prosecution. 

On the date of the offenses alleged 8.Dd at the time of trial ac­
cused was in the military· service of the United States and a person subject 
to mili ta.ry law (R. 10). · · 

Private Mary s. Weller .-was on duty a.a Charge of Quarters of the 
orderly room of Squadron D; WAC Detachment, \fa.oo. Army Air Field from 1700 
on 28 March 1945 until 0730 29 March 1945 (R. 14,15). About mid.night on 
28 March sh& and :F;i.va.te Gre.ce Grady retired for the night, occupying a 

· room together near the orderly room (R. 16). Pr.ivate Weller stated that 
she was a.wakened by the front door slamming. a.bout 3 a..m. She got up to in­
vestigate the noise. She stated, 

"• • • When I jmnped 11p I we.a met at the door of our bed ·room by. 
two offi,oers. They said they were the Junior OD and Senior OD of 
c.r.s., and that we had called them about a. disturbance. I told 
them that I was in charge.of quarters and I hadn't oalled thsn. They 
kept insisting .that I did. So I toolc them down to the barracks where 
the First Sergeant sleeps and called her out and asked her did she 
call them. She said she didn't. I went be.ck up .and called the OD 
of the field and h-e sent an MP out there. While I was talking to 
,the MP one of the officers came be.ck a.round" (R. 16) •. 

·she testified that accused was the.officer that had come back (R. 16). Ac­
cused stated in his conversations with her,·e.s he did to the military police­
man and the Officer of the Day after their arrival, that he was the Junior 
Officer of the Day of Instructors School; Central (hereinafter referred to 
as "OD" and 110.r.s.•) (R. 17,21). She further stated that Lieutenant 
Lindsay, the Officer of the Day, without difficulty, took from the accused 
a whisRey bottle with liquid in it (R. 18). She stated_that e.ocused used · 
no abusive or insulting language a.Di made no indecent advances towards 
her (R. 19,20). "When asked, upon cross-examination, it he attempted to exer­
cise any authority as Junior OD, she stated,. "No, air. He just kept insisting 
that we Had called him and I knew we .hadn't"(R. 20). It was her opinion that 
the accused was under the influence of liquor (R. 18). 

' ' 

First Sergeant Lillia.n P. Heidleba.ugh, Squadron D, Waco Army Air 
- Field, was awakened in the early morning hours of 29 March 1945 by loud 

talking on the pa.rt of two men nea.r her barracks (R. 22,23). She advised 
- them that the a.rea vra.s restricted. They replied that they were going to 

the hospital. When they moved on, she went back to sleep. Later that 
morning she was awakened by Priva.te Grady with a report that two officers 
were in front of the orderly room. She proceeded outside to find accused· 
and another officer, poth of whom she identified as the persons ordered a.way 
from her barracks earlier (R. 23,24,28). She said that they maintained they 
had come in answer to a. call to the OD to check the fact that two·officers 
were hanging around the WAC ba.rra.clcs. They asked her for her name and serial 

2 
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number and started to write it down..- She beoame a.ngry and told them to 
leave., stating that, she would have given, them all the necessary informa­
tion the next morning (R. 24., 25). The other officer with the aocused did 
most of the talking (R. 25). Accused had been drinking., she sud, and 
seemed to enjoy the whole affair (R. 26,27). The other officer claimed 
to be the Officer of the-_Dlly' .and said that. accused was the Junior Officer 
of the Day. She stated that aooused did not deey such designation (R. 27). 

Sergeant Jamee L. Boyd, Sergeant of' the . Guard at Waco .A.rmy Air 
Field, went to the WAC orderly room during the early morning hours of 29 
M1.roh 1945 (R. 29). Upon arrival he .found two WAC'• standing in the door­
way of their orderly room. He said an officer, whom he identified al ac­
cused, came·trom the rear ot the orderly room (R. Z0,31). The officer 
asked him to assist in a search of the rear of the premises (R. 31 ). Some 
6 or 10 minutes later Lieutenant' Lindsay, the Officer of the Day., arrived 
a.nd asked aoous ed what he wa.s doing. ' Aocua ed· replied that he wu, the 
"J.O.D. from C.I.s •• headquartera, Waco Army Air Field"., whel"eupon Lieutenant 

• 	Lindsay.told the.sergee.nt.to escort aooused to the guardhouse (R. 32). lihile 
:1:n the .WAC area. Lieutenant Li.lldaay took a halt-tilled bottle ot whiskey from 
aocueed (R. 34,35 )• He expressed the opi~on that accused was drunk (R. 33 )~ 

. . . . . . \ . 
First Lieutenant John H. IJ.nd.aay of Waco Army Air Field was· a · · 

Second L:S:eutena.nt on 29 Ma.roh 1945., serving as Officer of, the Day. .In re­
sponse to a call he proceeded to a point in front o.f the orderly room of 
the WAC Det.aohment at that station about 0310 where he sa.w accused with 
Sergeant Boyd (R. 37,38). Inquiring of acou.sed his purpose in b~ing there, 
accused stated that he was the Senior Oftioer of the Day on an investigation, 
that his office had been oa.lled by the WAC Detachment .about a disturbance 
(R. 38 ). Lieutenant i:.imsay then advised a.ocuaed that he was the .OD o.f the 
field and that any disturbance report would be ma.de. either to him or to the . 
guardhouse. Aooused replied~ "We.11, then I must be the Junior on• (R. 38). 
They then went inside where. a.coused aat on a. desk and started again to ex­
plain -tha.t he was the Junior op (R. 39 ) •. About this time Lieutenant Lindsay 
said he notieed ·a. qua.rt bot.tle of.whiskey in aocuaed's pocket. He took it 

· from accused and instructed Sergeant Boyd to escort accused to the guardhouse 
·· 	~R; 39). After going to the C.I.S. he found the. OD lfho a.ocompanied him to 
the guardhouse to interview the accused. It was then established that the 
accused was neither the Senior OD nor the Junior OD for c. I. S. Accused was ·· 
under the influence of intoxicating liquor according to the witness., but in 
the opinion of witness a.ccuaed knew what he was doing and saying (R. 40). 
Lieutenant Li.lldsay s.tated that on ·28-29 March 1945 there was. only one Offioet" 
of the Day at Waco Army Air Field and that he serve.Ii in such official 
oapa.city (R•..42 ). · 

On 28 and 29 March 1945 Second L1eutenant Vincent Berardi wa.a 
Junior Officer of the Day o.f' the· Trainees Squadron, C.I.S., while First 
Lieutenant Franklin F.asom was Senior Officer of the Day (R. 43; Pros. Ex. 4).

( . 	 ... \ 
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b. · For the defense. 

. After an explanation of- his rights e.s a witness• aocused ma.de 
the following unsworn statement in ejttenuation of the offenses oharged 
{R. 44)a 

"Gentlemen. I have elected to make a.n unsworn statement of 
the faots which are no excuse~· but I will make it so as to bring 
out any oircumsta.noes that might be, construed as extenuating. 
On the night in question I was more or less worried over financial 
difficulties and diffioulties that came up.between my wife. my 
child and I. and I was drinking over in the Stag Officers Quarters 
with some-friends of mine. '.l'h.e.t is over in the Trainees area. 
We dre.nk several bottles or beer and some one proposed that we go 
to town.· We went into town to one of the local night spots in the 
outskirts of town. e.nd 'r met some one there that I knew who had 
whiskey. and we had several drinks and we stayed until. it ciosed. 
and some friends brought us out to the field .and let us out in 
front of the gymnasium. I had with me at the time an open bottle 
of whiskey and we had several drinks e.nd we decided .that neither 
of us we.a ready to go to bed, so ·we/sort of set out'on adventure, 
and we·were wandering around and we were headed over toward the 
hospital arid we walked through the WAC area. and someone hollered. 
out of the window, and she said we were in a rest.rioted· area, and 
we told them we were going to the hospital, and the idea suggested 
itself, that we start a search with ourselves in the·searohing · 
party._· So we went over to the WAC orderly room. and got the CQ and 
whoever else it ~as in thel'e. I believe it was Private Grace Grady•. 
or something like that, and told ·them that we' had a oa.IlJ that we 
w~re the Senior. and the Junior OD. and the.t we ha.de. call that there 
was a disturbance on the area, e.nd we wo.uld like to search the area., 
and take any steps we could•. '.lhey said there had been no call~ And 
I guess that we insisted that there was, and they took us down to the 
barracks where the First Sergeant was. and- oalled the First Sergeant 
out, e.nd the First Sergeant se.id there hadn't been any call, and we 
stayed around there until she decided to go i~ and I was just - I 
don't know what happened to the other fellow. I don't know where 
he went, but I saw Sergeant· Boyd s·te.nding out on the steps· ot the 
orderly room there. I don't. know 'What prompted me to .. do it. but 
I went up there, and from there the oase has been brought out to 
you, and I won't take,up your time telling ~rr, more about it•. I 
hope that the Court will agree with me that I am guilty of the aot,' 
but more of the aot than the intent. .And the only wish I have at 
this time is to take m:, punishment and return as soon.as possible to 
some tactical outfit where I feel like·I can be of the best service 
to my country and to m:,selt.• (R. 45-46) 

' ' 
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4. By_ his plea. ot guiltf accuud admitted that he was drw:llc at Waco · 

A.rm::f Air Field, his station, on or a.bout 29 Ma.roh 1945, and that on or 

about the same date with intent to deoeive the Officer ot the Dq he otfi• 

cia.lly stated to th&t o£fioer tha.t he, aooused, wa.s the Junior..._ Officer ot 

the Day, "or words to that effect," which statement wa.a known by accused to 

be untrue. The testimony fully establishes accused's drunk,n condition.. 

a.nd further shows that· he made the fa.lee otfioia.l 1tatement Jubsta.ntially 

as charged. _ . , . . ·. · · :· · · · . , _, ·. , · · . ' _· . . ,·. 


. It appea.ra. from the. record. that aocuaedi a 7oun.g DW"ried a.Tit.tm-, · 
with an outstanding combat record, in a. spell· ot despondency-~ _t1:aanoial · 
am dolieatic d1f'ticulties,. overi:?Jdulge4 in intoxioating liq'llO-r•,, w:itb ,u . 
normal a.rid logioi.l reault that. he became drw:ilc. · rhll owr-indttlgeiioe~ 'w1th-..: . 

. 	out rendering him unaware of what he wu doing, created a spirit of adTenture · 
whioh, eventuated in a decision by him and his oompa.nion, as they were Y&lld.ng· 
through the 1ll.C Area, to "start a sea~h" with thenuselTes "in the searching . 
party."· ibe episode, out of which. the present cha.rges sprang, resulted 
from this unf'ortum.te decision. 1Je1ther a.ooused nor his compa.llion sought to·· 
exercise e.rr:, authority, nor was the conduct of either tcnra.rd e.J17 :member ot . 
the Women's Army Corpa in the slightest deg?'ee·improper or queati·ona.ble•.· · 
Accused' waa undoubtedly drunk~ and any doubt of his intent to deoeive, the . 
regula.rly appointed O.ffioer of the Da.y by his statement to that oi'i'ioer sub- · 
ata.ntia.lly to the effeot that he, aoouaed, wa.s the Junior Officer of the Da.y, 
is r~oved by accused's plea of guilty, which admitted all of the t.llega•' 
tions contained in the Specifications, and by his unsworn statement.· 1hua, 
regardless of thB fa.ct tha.t the whole affa.ir apparently started out as an . , 
umnu but harmless drunken prank, accused we.a properly, found guilty ot _th•· · 
offenses with which he was charged. 

'I:t; is elementary, of course, that being drunk in sta.tic>n, a.nd making 
a false official statement to an. officer are offenses under Article ot War, 
96 (MCM. 1928, par. 152~, pa.ge 187). 

5. A~ta.ched to the record of tria.l,is a plea. for clemency, filed by 
·.defense 	counsel. In requesting mitigation or the aentenoe, defense counsel 

emphasized accused's combat reoord, his la.ck of criminal or U?llrorthy intent 
in the oommission of the o.f'fenaea of which he pleaded guilty, and his mental 
turmoil over fin&n.oial a.nd domestic affairs. · ­

6. Wa.r Department records show that a.oouef/d ·1s 22 years a.nd 10 months 
or age, ma.rried and has one child.· He a.ttended high scshool for. three ye·ars 
and wa.s em.ployed in an airplane faotory during the su.nmer of_ 1942. He entered 
the military service 22 October 1942 as an enlisted ma.n, · later tra.nsterred 
to the aviation cadet program, completed hia pilot tra.ining, a:nd wu com­
missioned a aeoolld lieutenant on· 5 December 1943. . In ~ril 194-i, he was 
transferred. to the European Theater of Operations and .served in oo:mbat,\Ul.til 
Auguat 1944. Upon his return to the United States he n.a assigned .to the· 
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..... 

Fa.stern Flying Tra.ining Command, from which he was later transferred to 
the Instructors School, Central. At the time of his trial he was an in­
structor trainee with a total of 756 flying hours, of which 250 were com­
bat flying time.' He. holds the Distinguished Flying Cross, the Air Medal , 
with three Oak Leaf Clusters, and the EA.ME Theater Ribbon'with two stars. 
Re was promoted to first lleutena.nt 10 July 1944. . , 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the ~ubstantia.l 
rights of accused were camnitted during the tria.l•. In the opinion of the 
Board of Review the record o·f trit.l is legally sufficient_ to support the 
'findings of guilty and the sentence and to ·warrant confirmation of the 
sentence. Dismissa.l .is a.uthorized upon conviction of a. violation of 
Ar:tiol~f of War 96. ­

. I 

6 

I 

http:lleutena.nt


(243) 


SPJ'GX • CJ( 280587 lat Ind. 
' 

Bi ASP, JAGO. lfa.ah1ngton 26, D. c. 

TO• The Seoreta.ey ot Wa.r 

1. Pursuant to Elteoutive Order No. 9566, dated llay 26, 1946, there 
are tranamitted herewith tor-7our a.otion the reoord of trial and tii. opinion 
ot the Board ot Rniew in t.tMt oue o.f F1rat Lhutenant .hhn L. Sinn 
(0-819207), Air Corps. 

2. Upon trial b,- general oourt-ma.rtie.l this otfioer plea.dad guil t7 to, 
am TU to\Uld guilt7 ot, being dnmk in ata:tion a.t Wa.oo, Tena, on or about 
29 March 1945 (Speoitioation l ot Charge I), I.lid of ma.king on the aaae da.t. 
a tal•• ott1c1al atataent to the Otfioer of the Dq that he, aoouae4, wu 
1.b.e Junior otf1oer ot the Dq (Speo1t1oation 2 ot Charge I), both 1n Tiola• 
t1011. ot .Art1ole ot War 98. ITideno. wu b.troduoecl ot one prniou.a oomio• 
1J1on lJ7 a genen.l oourt--.rtial on 18 J&Duaey 1945 ot being 41"\IDk ud d.11• 
orclerl7 1n a publio plaoe on 26 Deoember 1944, tor which ottenae he wu ••n• 
·hnoecl to. to.rteit $7& ot hi• pq per J10n~ tor au mon.tba. In the preaen1J 
oue he wu aentenoed to· be diniiuecl the aerrte• and to torte!t all ~ 
aD4 allowuo11 due or to beoome clue. ne rn1ning alnhority' approwd. the · . 
11nte114e and tonrarded the r.oord ot trial tor aoUon under .lniole ot •ar '8. 

· a. L •Ulllll&l"1' ot 'the evidence u.7 be tow:Kl in tile aooompUJini opinion 
ot the BO&rd ot Rnin. I oonour 1a~the opWon ot the Board thd the reo01"4 
ot trial ii legallT autftoient to support the t'indings a.nd sentence &lid to 
warraz:i1; ooutinu.t1on ot the eenteJaOe, · · 

. . ·.A:a a reault ot deapondeno7 over tina.noia.l and doaestio dittioulties~ 
aoo•ed, a yowsg aarriecl.a'Ti.ator, with &Jl out,ta.Ddiag o0Dlbat reoord. beoame 
dnnak, and, while pe.uiq by the qU&l"ffr•, oooupied b7 a 4et&ohaent ot the 
Womea• • · ~ Corp• Tith another ot.f1oer deoil?-ed. u be ezpreued. 11;. in a. 
apir1t ot adnnture to. •atari a ,ea.rah with ounelve• in the H&rohing 
pa.rliN • • .lttet" &l"OUdDg the .obuge Of q\lariera thq UU10UDOed to her that. 
thq ,rer Jt the Senior and Junior ottieera of the Day and repea.ted thi• ,tat•• 
ment to other .aeml:,era of the deta.obment ~ were awao:a.e4 am to tu .Serge&Jltl 
ot the Oaard and the Senior Offlo•r or the Day, who were ,umaoned b7 tel•~ 
pb.ou. Aoouaed made DO etfort to exe.reiH ~ authorit,' or to toroe hi• 
ft¥ into the quart.en. 11.0r wu hh oomuot towardl aq •eab•r ot the Woaen•., 
j:nq Corp• in UJ.T wq que,~iom.bl! or a.proper. · · · , · 

I. 

Aooused HM"ed oTeruu froa J.pril to .&.ugut 1944 w1th 250. oolllbat 
fl)'i..Dg hours to his er~i,. B'.e WU an.rde4 the Diatingu11hed Fqiag CrOH 
for utraord1na17 e.ohieT...J:n while Hmng u a· oo•pilot "on a n\llllber ot 
bollba.z:daent• owr Gera,.q u4 G~-oooup1e4 001m1J.r111••.am the .l1r lle4a1 

http:que,~iom.bl
http:quart.en
http:awao:a.e4
http:Seoreta.ey


(2L4) . 

rith three Oak Le&t Cl1.11tera. He 1• alao e~itled w ft&r the !Alm !heater 
Ribbon with two etara. "Wb.ile a.oouaed'• oonduo:b wu inuouaable. h1a aotiou 
appee.r not to have been malioioualy or orbd:na.117 oonoeiTed. but we.re ap• ,' 
parently the result aolel;y ot onr-indulgeno• in intouoa:nte. In -d.• of 
this taot and bi• ilq>re111Te oombat reoord, deepite hi• prior ooll1'1o1:io:n 
tor drunke.zmeu and diaord.erl7 oo:aduot o:n Chr11tmu 194.,. I reoommem that 
the • entenoe be oozit'irmed. but oommuted to torfe1ture ot, t15.00 of hie pq 
per month £or eiz months, t.Dd th&t the ea:tenoe ae thus'J10ditied be carried 
into exeouU6n. · , · 

,. Com14eratton 11&1 bHD. giTen to a plea tor oleaeaq filed by' cleteue 
00U1U1el am attaohed to the reoord ot trial. · 

&. Inoloaed 1a a ·tom ot aotio:n cleaigned to oarr7 into u:eout1on the 
foregoing re,ocamddatiou. 111oul4 1t meet with 7our apprcnal.. 

--~ 

a Inola JIIROIC. C1WIEI? 
.. · 1. Reoorcl ot trial Jlajor General · 

a. :rora of anion· !he Jui:lge .Ad~~oate 0.ne:ral 

( Sentence contirmed 1but coamited to·!orteiture ot $7S•. pa:, per mon~ for six 
.. months. 4 s modi.tied ordered ·executed. QC}I) 18, 19 June 194S) • . ._ 

8 
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WAR IEFA.RTMENT 
J.rrzv Service Forces 

In the Office of The Judge Advocate General 
· Washington, ·n.c. · 

SPJGN-C:M 280595 

ARMY' AIR FORCF.S WESTERN 
,u N I T E D S T .A. T E S ~ FLYING TRA.mrm COYM.t\ND 

) 
v. ) 

) 
Trial by G.C.M., convened at 
-Peco,·~ Air Field, Pecos, 

Second Lieutenant GEORGE o. 
GILBERT (Q-751304), Air 
Corps. 

) 
) 
) 

Texas, 1 May' 1945. .Dlsmis sal 
and total forfeitures. 

/ 

OPINI~ of the BOARD OF REVIEW 
· LIPSCOMB, O'CONNOR and MORGAN, Judge .Advocates 

1. · The Board of Review has examined the record of trial in the 
case of the officer named above a~ submits this, its opinion, to The 
Judge .A.dwcate General. · · ' 

2. The accused ,ras tried upon the .f'ollowipg Charges and Specifi ­
cations: 

CHARGE I: Violation of the 94th Article of War. 

Specification 1: In that Second Lieutenant George o. Gilbert, 
3027th Arrq .Air Forces Base Unit, Pecos Army Air field, 
Pecos, Texas,' did at Pecos Army Air field, Pecos, Texas, 
on or about 31 March 1944, present for approval and pay­
ment, a claim against the United States, by presenting 
to Captain Ja11Ss w. ·Perry, finance Offi.eer at Pecos Amy" 
.A.ir field, an officer of· the United States duly authorized 
to approve and pay such claims, a certain Pay and Allow­
ance Account, War Department Form Number 336, dated said 
date, in the amount of $179.20, for services alleged. 'b:> 
have been rendered to the United States by him, which 
claim. was false and fraudulent, and then known by him, 
the said Second' Lieutenant George o. Gilbert, to be . 
false and fraudulent in that·he then had outstanding 
two (2) Class "E" Allotments in the sum of $100.00 



per month each, payable for his account to the 

National Bank of Fort Sam Houston, San Antonio, 

Texas, and the Valle7 National Bank, Phoenix, Arizona, 

respectively, and said Pe:y and Allowance Account listed 

only one (1) such JJ.lotment in the sum of $100.00. 


Specification 2: Similar to Specification 1 except date of 
. presentation o:t claim is 30 A.pril 1944 and amount of 

claim $178.50. 
: 

Specitl.cation 3: Simllar to Specif'ication 1 except date of 
presentation o:t claim is 31 liq. 1944. 

Speci.1'.1.eati.on 41 Similar to Speci.t.1.cat.1.on 1 except date ot 
presentation of claim is JJ June 1944 and amount o:t . 
.claim is $178.50. 

Specification ·5, Si.m:flar to Specification l except date of 
presentation of claim is 31 Jucy- 1944. 

Specification 6: Similar to Specification l except date ot 
presentation ot claim is .'.31 August_ ~944. . 

CHARGE II: Violation ot the 96th Article ot War. 

Specification la :rn that Second Lieutenant George. o. Gilbert, 
3027th J,rmy Air Forces Base ·Unit, Pecos .A:r,q Air ·Field, 
Pecos, Texas, did at Pecos Jrq .Air F.Leld, Pecos, Texas, 
on or about 1 October 1944 with intent to deceiTe Captain 
James w. Perry, otfici~ state to the said. Captain . 
James w. Perey, that he, the said Second Lieutenant George 
o. Gilbert had oontacted the Val.ley National Bank, Phoenix, 
Arizona, and it appeared that $1300.00 was on deposit in 
his favor w1th 881.d bank, 1'hich statement was knOllll ·by the 
said Second Lieutenant George o. Gilbert to be untrue, in 
that be had not been so advised b;r saicl bank, and to his 

, own knowledge he did not have this sum on deposit in bis 
favor with said bank.I 

I 

Specification 2a (F.1.nding ot not guilty). 

The accused, pleaded not guilty to all Charges and Specif1~tions ~d was 
found guilt;y- o! all Charges and Specifications except Specification 2, 
Charge n, o:t which he waa tound not guilt7. He was sentenced to be dis­
missed the service and to forfeit all pay- and allowancea due or to become 

, due. The. re'f'i.ewing authoriV approved the sentence and f'onrarded the re­
·cord of trial tor action under Article o:t War 43. • · . , 

3. Evidence tor the prosecutions a,- an •.luthorization tor .lll.otmant 

2 
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of pa.ya dated at Luke .field, Arizona, ~ July 1943, accused made a 
Class E allotment o! $100 per month of his pay to the Valley National 
Bank., Phoenix, Arizona, for an indef'in1te period commencing l August · 
1943 (R. 12., 23-24; Pros. Exe. l, _4}. Pursuant· to this authority., the 
Office of Dependency Benefits paid the alloted sum to the bank from l' 
August 1943 through 31 October 1944, when the allotment 118S discontinued' 
(R. 14, 24-Zl; Pros. Exs. 1., 3., 4). By a second aA.uthorization £or Allot­
ment of Pay" dated Jt Randolph Field, Texas, 13 October 1943., accused 
made another Class E allotment of $100 of bis pay per month to the 
National. Bank of Fort Sam Houston., San Antonio, Texas, £or an indefinite 
period commencing l November 194.'.3 (R. Z7; Pros. E:xs. l, 6). This allot­
ment was paid .from l November 19/J through 30 September 1944 (R. Zl-28; 
Pros. Exs. l, 3, ?}. 

About 25 March -191+4 accused was transferred from Luke field., 
·. Arizona, to Pecos J.:rrq ilr Field, Pecos, Texas~ Upon arrival there he · 
ns requested b7 the F.i.Dance Office to .tumish inf'orma.tion concerning 
his pay status. · He complied with the request but reported only one· 
Class E allotment of $100 in enumerating his deductions. The data was 
entered upon a •check-ina sheet, which accused m.gned, and was then 
transf'arred to a "Pay Carda (WIFD Form No. 3) from which his monthly 
~ and allowance vouchers were made up (R. 19, 32-34, 49-SO; Pros. Exs. 
15, 16). Vouchers for the months o! March, April, May, June., July, and 
August 1944, dated the last day ot each month, and showing credits of 
either $178.50 or $179.20 and a Class E allotment of $100, were pre­
pared :tor accused b:, the Finance Office. He signed all of the vouchers 

'and presented them for payment to Captain James w. Perry, Finance Officer 
at ·the l'ield (R.· l.S-21, 28-32, 63-64; Pros. Exs. 8-14). 

· Follow:l.ng receipt of a letter concerning accused's allotments 
from the Office of Dependanc7 Benefits in early September., 1944., Captain 
Feriy made an audit of accused's account and discovered that accused had 
reported only one of bis two JlOO Class E allotments (R. 42-45). Upon . 
being questioned b7 Captain PGrr;y the accused ev.i.nced great surprise and 
said that he 1;,ho]lght the allotment to the Valley National Bank had long 
since been cancelled. Captain Perry suggested that, if accused got in 

. touch with the bank, he would find all of the baclc payments accumulated 
tp his credit. The accused replied that he would investigate immediately.
When Captain Perry saw accused again about 17 September 1944, accused 
stated that he had talked to the bank and had been advised that $1300 
was deposited in his account (R. 46-47). In actual £act accused's balance 
in the Valley National Bank was under $100 during the month o! September, 
1944. His bank statement disclosed that, comencing with September, 1943,' 
a $100 deposit was made to his account shortly after the first of each 
month which was usu~ drawn down to a small balance by the end of the 

'month (R. 65-67; Pros. Exs. J.81 19). 

Captain Perry asked accused to execute a draft for the $1300 

and repay the government but accused said he wotlld go.to the bank over 
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the aek end and settle the matter the following llonday. He did not 
appear· at the n.nance otf'1ce on llondq and, 'Rhen Captain Per:t7 sought 
him out, he· made f'urther promises which he also .did not keep (R. 47-49) • 
Sometime in November the entire indebtedness of accused to the govern­
ment was paid off, accused's famiq contributing $1521 of the t_otal 
amount (R. 62).'l'bis amount covered transactions other than those charged. 

uter being nrned o:t his rights by the in~stigating offi ­

cer on. l 7 March 1945 i accuaed made a statement concerning the charges 

(R. ffi; Pros. Ex. 20J. He asserted that he was colll!d.ssioned at Luke 

Field on 28 July 1943 and was assigned to dut;r at Randolph Field. He 

was hospitalised because of spinal trouble, su.tt'ered severe' headaches, 

and was taken off fl1iDg duty. He had previouaq made a $100 allotment 

to the Valley National Bank at PhoeniX, .Arizona, to repay- a loan and, 

in November 1943, made a similar allotment to the National Bank of Fort 

San Houston. to rep~ a loan llhich ha had contracted to defrq the ex­

penses of a ~rip home. He wrote the Valle,- National Bank: on his return 


· asking ii" hs, oould repq the loan 111.thout putting the allotment into ef­
fect and • LiY was at this time that If,,] first found that the allotment . 
was being paid but not being deducted from ffii.iJ'P&T". Since he momentar.l.l3' 
expected to be returned to a flying status, which 110uld have given him 

.funds to pay the government, ha did nothing further (R. 71.J Pros. Ex. 21). 

. According to lwn, it was the practice at Randolph Field to have, 
officers sign their~ vouchers in blank, t.he figures being later filled 
in by the finance officer. When he received •full payt' in Novenber, 1943, 
he told "the sergeant handling. the 'VOUchera• about it but nothi?lg was 
done. Accused reported the matter on subsequent occasions also but •the 
allott.iant• was never deducted while hens at Randolph Field. In February, 
1944, he learned that he was disqualified from .turther f'lying duty. This 
unwelcome change in his status caused him to drink heavily and to ,SP,end 

, 	•the mone7 provided at both banks bz the allotments even tb:>ugh ffieJ 

realized it was· not rightf'lllly ffe.!I". Upon reporting at Pecos Army' 


' 	Air Field in March, · 1944, ha mentioned one allotment tor $100 but con­

cealed the other 8hoping ,!11 the while that /.h!7 1r0uld be placed back 

on tlyi.ng lll order that f.h!/ could pq this debt to the government•. 

When Captain Perr,- inf'ormed him of' his indebtedness to the government 

on l September 1944, he became frightened and stated that he believed the 

money was on,·deposit in the Phoenix bank •although fiii/ 1aunr that /ji}· · 

had used this monqtr. His family cane to his rescue in.December, and 

the indebtedness n.a d:S,scbarged (R. 71J Pros. Ex. 21). 


4. Evidence tor the def'enses .lccused., cognizant of' his rights as 
a 111. tness, testified concerning his past lite and coneernil:lg Specification 
2, Charge II, ot_whioh he waa acquitted. B,- ral1ng of the law member 
cross-examination was limited to these two subjects (R. 76., 8S-86). 

.lccused stated that 
. 

he waa :ti ,aars old, a native of 
. 

N• ~land, 

4 
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and a high school graduate. He was always active in sports, was on 
the ski and hockey teams in high school, and later taught n1:m:ad ng. 
He was prominent in Bo7 Schout work and waa a long-time member of . 
The Young Man's Chrlstian Association (R. 77-78). He 'bad never been 
in trouble prev.l.ousl.7. 1lban he entered the J.rq, in 1940, he was 
assigned to a medical detachment and su.bsequentl.7 did recruiting and 
induction work. In 1942 he ooJDDmoed training as an a'Viation cadet 
and received his comiaaiozi :ln 1943 (R. 79-80). His lett leg began 
to bother him and he spent considerable till.a in hospit&l.8 whare pllllctures 
and injections were made in his spinal column in an attempt; to remed;y 
the condition. The injections caused anere headaches which still oc­
curred occasi.0~7 (R. 80-82). 

The, good reputation of accused ror "'truth, 'ftl'acit7 and homsv• 
in his home communi.V was shown b7 the stipulated teati:aon;r ot 1r. Wendell 
Budrow., AdV'ertisillg llanager, The Berkshire E'renlag. lagleJ Elllott K. 
Preble, General Secretary, Young Vsn 1s Christian .usoc:lationJ and John· 
L. Sullinn, Cpiet ot Police; all of Pittsfield, )(U,aclmeetta (R. 71-72). 

5!• Spec:U'ications· l to 6, Charge I allege that on the last clq 
of each~ the 110l1tbs ot Jlarch., April., Ma7, June, ~, and August., 1944, 
accuaed presented a .tal.se claim against the United State•, b7 presenting 
to Captain J8l1Bs 11'. Per17., F.Lnance Officer at Pecos J:r'll'fJ' Air 15..eld., an 
offi.cer o.t the United States authorized to pa:r claims., Pay and Jllowanoe 
Accounts for tha respective months., which accused knew to be :false in that 
onq one Class B illotlnent for $100 was listed although two such allotmmts 
were ·outstanding. The ottenses were ls:id under the 94th Article o! War. 

It was mown that., when accused was transferred to Ptcos Army' 
.Air F.l.eld on 2S Karch 1944, the Finance Office requested that he .furnish 
data concemi~ hi.a pq accwnt and that he reported haTing on:cy- one $100 
Class E allotment when in tact he bad two such allotments. Hens certai~ 
an.re that both allotments were in uistence at·the time, !or he had n.ot 
taken any- steps to discontinue the allotments a~ initiating them seTeral 
months earlier and he had been enjoying the proceeds llhich nre pa.id to his 
bank: accounts. He admitted in· a statement g1Tell to the inYestigating offi ­
cer that his .failure to mention one o:t the allotments was intentional and 
not a mere oversight on his part. This talsa information waa renected in · 
aceu.sed•s pa:r wuchers .tor llarch.,1944, and the succeeding fl.Te months •. Al­
though the vouchers were made out b7 the 'F.l.nance Ot.tice and not by accused 
perso~, he al.gned each o.t than after they were completed and presented 
them tor payment to ·captain Jaus w. Perey, tbe-nnance o.tticer at the 
Field. The ev.Ldance is, there.tore., bqond dispute that accuaed kno111ngq 
pi-esented false claims;against the govarnaent a~ alleged in the Specifications. 

He aeserted that at :the time he tailed to report the seconi allot­
ment he was ~ Qn a ~ status but expected mouataril,T to be restored 
thereto and tbua to obtain su.tfi.cient .tunda to repq the goverment. ·rt 
is, however., imllater.Lal that he ma7 han cpected to repq the government. 

s 




·. \ 
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It is' likewise immaterial that accused di.d ·eyentuall7 repq the goTern­

ment all of the money which he had illegal~ obtained and that the 

government ultimatel)" suffered no fi.nancial loes. The tact remains 

that accused presented false claims against the goTernment knowing that 

they were false and he is therefore guilty of a 'rlolation o! .Article of 

War 94. MCM, 1928, pars. 150§, £• ·Tm present of.f'enae was denounced in 

the same language under the old 60th Article of War, concerning which 

Winthrop stated: 


•It is not ~ object or purpose of the part)" in trans­
acti.on, but his knoW'ledge that the cla1m 1s false or !raudu­
lent which is made b7. tm Article the gt.st of the offense. If 
he knew, or the circwnatances of the case nre S11ch as pro- · 
per~ to charge him "Iiith the knowledge, that the claim was a 
.fictitious or dishonest one when made or presented, &c • ., he 
is amenable to trial under this part or the .Article; other­
wise not. * * *"• Winthrop, Militaey Law and Precedents, :?nd 
ed.,' reT., P• ?01. , 

~. Specification l, Charge n, alleges that, with intent to deceive., 
accused o.ffic~ stated to Captain James 11'. PelT,Y that accused had con­
tacted the Valley- Natl.onal Bank., Phoenix, Arizona, and it appeared that 
he had $1300 on deposit there, which statement was kDo1ln by' accused to 

. 	be untrue in that he had not been so advised b7 the bank. and to his on 
knowledge he did not han this sum. on deposit. The oftense was .charged 
under the 96th Article of War. 

When the .fact that ccused had an unreported allotment came to 
the attention of Captain Perry, lie discussed it with accused who feigned 
great astonishnent and asserted that he thought his allotment to' the 
Val1e,: National Bank of Phoem.x., Arlzona, had been cancelled some time 
before.· J.s a niatter of fact this allotment was being credited to his 
checking account mont~ and he was constant~ drawing on it, the ac­
count being under $100 at that time. Captain Perry, howner., was i.Ju.­
pressed by accused's assertiona and suggested that the allotment pay­
ments were undoubtedly' being accWlllllated to accused's credit at the 
bank. Accused said he 1rould innstigate and a few days later he re­
ported back to Captain: Perry that the bank had advised him that $1300 
was deposited in his account. This statement was a .sheer .fabrication 
intended b7 accused to deceive Captain Perry and thus tampor~ to 
avert; any disciplinary- action from being taken. Since Capt.ain Per17 . 
was acting in his official capacity- aa F.Lnance Officer at Pecos Arm1' 
Air Reld., accused is guilty ot making a false official statement as 
charged, in violation of Article of War 96. · 

6. The accused is unmarried and about Z/ years ancf 2 months old 

having been bom 16 April 1918. War Department records show that he 

is a native of Pittsfield, Massaehusetts,llhere he finished high school 

1n 1936. From :that time until 1940 hens aq,loyed as a mu,n1ng 
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instructor. He entered the Army- .3 October 19,40 and, after serving in 
a medical detachment and a recruiting and induction unit, commenced 
training as an aviation cadet on .3 No'V811lber 1942. He was commissioned 
a temporary second lieutenant, A:rary or the United States, on 28 July" 
1943, entering upon active duty on thst date. 

7~ The court was legalq constituted. No errors injuriousq af­
fecting the substantial rights ot th_.e accused were committed during the 
trial. The Board o:f Review is o! the opinion that the record o:f trial 
is legal];r sufi'icient to support the findings of gu:Ut7 aid the sentence 
and to warrant co~tirmation of the sentence. Dismissal is . .authorized 
upon conviction of a 'Violation of the .94th or 96th Articles o! War. 

Judge Advocate. 

/ 

7 
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SPJGN-CM 280595 1st Ind 

Hq ASF, ·JAGO, Washington, D. c. JU"' 2 "1 l9/l. 5
TO: T~ Secretary- of War l't v 't 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945., th~e 
are transmitted herewith :for yqur action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant George o. 
Gilbert (0-751304), Ail' Corps. · 

2. Upon trial by general court-martial this of'.ficer pleaded not guilty 
to, and was found guilty of, presenting false claims against the United 
States. on six occasions, in violation of' Article of War 94; and 0£ making a 

, false official statement, in 'Violation of Article of' War 96. He was sen­

tenced to be dismissed too service and to .forfeit all pq and allo,rances 


· due or to become due. The reviewing authority approved the sentence and 

forwarded the record of trial for action under Article of War 48. 

3. .A. summary of the evidence ma.-r be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally. sufficient to support the .tl,,ndings and sen­
tence and to· warrant confirmation thereof. · 

.• When accused was tr~sferred to. Pecos Army' Air F.1.eld, Pecos., 
Texas, about 25 March 1944, he was requested to furnish the Post Finance 
Office 1lith in.formation concerning his pay status. In supp~ this data 
accused intentional.11' omitted mention of one of his two $100 Class E allot­
ments. The F.1.nance Office prepared his pay and allcnranca vouchers for March., 
1944, and the succeeding five months on the basis of the false information. 
He signed all of the vouchers, .Presented them to the Finance Officer., ~nd. 
received l)ai1lllent. The omission was discovered in September, 1944., and when 
accused was interrogated he pretended that he thought the omitted allotment., 
which was pqable to his account in a bank, had bean discontinued some time 
previously. l'he Finance O!Ucer suggested that under these circumstances 
accused would undoubtedly find the allotments accrued to his credit in the 
bank and accused promised to investigate. A few days .later he reported to _ 
the Finance Officer that the b&Ilk had adYised him that $1300 was ·dl;jposited 
to accused's account. ·.A.ctually there was less than $100 in the account. at 
the time, as he had been drning on the allotmen1; each month as soon as it 
was deposited in his account. His obvious purpose in making the f'alse 
statement was to delay the day of reckoning. .Although charged with pre­

, senting false claims only at Pecos Army Air Field, the ·evidence·discloses 
a similar practice at his £ormer station. The c1m0unt illegally obtained 
was eventually repaid to the government.

' 	 '' 
I recommend that the sentence, although inad9quata, be• confirmed 

but that the .torfeiturea be remitted am that the. sentence as thus modified 
be ordered executed. 

4.. Inclosed is a tom of action designeq. to carry into execu.tion the 
foregoing rec;omm~tion., should it meet nth yaor approval.

• • , r . 	 ,. 
·) 

2 Inol1. . , ,· ~~ .~_; ' ....Inol-1 - Record of' trial · 
Incl 2 - Fom ot' action •- _.· . .' 	 J/ooN C. CR.AUER , 


Major General . 
__________________The.;;...;_Judge Advocate General 

( Sentence oontirmed but torteiturea remitted. OC?I> 298, 7 "uly' l94S). 

1 
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YJAR DEPARTMENT 
,Army Service Forces 

In the Office ot The Judge Advocate General 
Washington, D. c. 

SPJGH-CM 280627 	 14 JUN 1945 
UNITED STATES ARMY AIR FORCES ~ WESTERN FLYING TRAINING COMMAND 

v. 	 ) 
Trial by G.C.M:., convened 

Second Lieutenant EIYilARQ .~ · at Kingman Army Air Field, 
F. TYREE (0-130.5348) 1 	 ) Kingman, Arizona, 1 and 2 
Air 	Corps. May 1945., Dismissal, total ~ forfeitures and confinement 

) for ten (10) years. 

OPINION o:t the BOA.RD OF REVIEW 
TAPPY, _GA.1.IBRl!:LL and TRBVETHAN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the· officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

· 2. The accused was tried upon t~e following Charges and Specifi ­
cations: 

CHARGE:, Violation of the 61st _Article of War. 

Specification: In that Second Lieutenant Edward F. Tyree, Squad­
ron r, 3018th Army Air Forces Base Unit, did, without proper 
leave, absent himself from his Command at Kingman A.rrrry idr 
Field, Arizona, from about 26 January 1945, to about 2 February 
1945. 

ADDITIONAL CHAIDE I: Violation of the 58th Article of War. 
' . 

Specification: In that Second Lieutenant Edward F. Tyree, * * * ,, 
did, at Kingman Army Air Field, ~ingman, Arizona, on or about 
20 Jfebruary 1945, desert the service of the United States and 
did remain absent in desertion·until ha was.apprehended at 

~ Kingman,. Arizona; on or about 28 1~:arch 1945. 

ADDITIONAL CHAffiE II: Violation of the 96th Article of War. 
I 

··· l)pecif~cation l: (Finding of not guilty). 

Specification 2: (Motion for finding of not guilty 

granted, R. 71). 
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Specification 3:. In that Second Lieutenant Edward F. Tyree, * * *, 
did, at Kingman Army Air Field, Kingman, Arizona, on or about 23 
January 1945, with-intent to defraud, wrongfully and unlawfully 
make and utter to Officers I Mess, a certain check in words and 
figures as follows: 

SANTA ANA BRA.NCH 

BA.NK OF AMERICA No. 11 

Santa Ana, Calif;, 23 Jan 19 44 

_Pay To 'lhe 
Order of________...::C;.;::a~sh::.­ _________Sit.::l::.:O.z.,O.:::.;O=---­

------·~T~e=n:--:an~d......N_o~/l......,00.,._______________Dollars 

/s/ 	 Edward F. 'fyree 
0-1305348 KAAF· 

an9 by means thereof, did fraudulently obtain from said Officers' 
Hess, the sum of Ten ($10.00) Dollars, lawf'nl money of the United 
States, he the said Second Lieutenant Edward F. Tyree, then well . 
knowing that he did not have and not intending that he should ~ve. 
sufficient funds in the Bank of America of Santa Ana, California, 
for the payment of said check. 

Specification 4: Same allegations as Specification 3 except check 
was in the amount of ,.;100, was dated 4 February 1945 and TiaS made 
and uttered to Michele at Ywna, Arizona. ' 

Specification 5: Same allegations as Specification 3 except check 
in the amount of $10 was dated 6 February 1945, drawn to order of 
cash on Valley Nat:tonat Bank, Kingman, Arizona, and uttered to 
Officers' :Mess, Kingman Amy Air Field. · 

' 

Specification 6: Same allegations as Specification i except check 
in the amount of ~10 was dated 7 February 1945, drawn to order of · ­
cash on Valley Na~ional Bank, Kingman, Arizona, and uttered to 
Officers I Mess, Kingman Amy .A.ir Field. 

Specification 7: Same ailegations as 'specification 3 except check 
in the amount of $10 was dated 8 February 1945, drawn to order of 
cash on Valley National Bank, Kingman, Arizona, and uttered to 
Officers' Mess, Kingman Army Air Field. · · 

Specification 8: Same allegations as Specification .3 except check· 
was in the amount of $50, dated 8 :F'ebruary 1945, drawn to order ot 
cash on Valley Natio'nal Bank, Kingman, Arizona, and uttered to·· 
First Lieutenant Howell L. Broxton. ' 
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Specification 9: Same allegations as Specification 3 except check 
in the amount of $10 was dated 9 February 1945, drawn to the order 
of cash on Valley National Bank., Kingman., Arizcna, and uttered to 

I . Officers• Mess., Kingman Army Air .!.'ield. 

Specification io: Same allegations as Specification .'.3 except check 
was i."l the amount of :;.i1.25., dated 9 i'ebruary 1945., drawn to the 
order of cash on Valley National Bank., Kingman, Arizona, and 
uttered to Secon~ Lieutenant Harold c. Barnard. · 

Specification ll: (Finding of not guilty). 

Specification 12: (Finding of not guilty). 

Specification 13: (Finding.of not guilty). 

Specification 14: (:i.~otion for· finding of not gu:i.lty 
granted, R. 71). 

Specification 15: (Motion for finding of not guilty 
granted, R. 71). 

Specification 16: (Motion for finding of not ~uilty 
granted, R. 71). 

Specification 17: Same allegations as Specification 3 except check 
was in amount of '11'25, dated 1.3 ~'ebruary 1945, anti made and uttered 
to Mission Flowers, Santa ~a, California. 

Specification 18: Same allegations as Specification 3 except check 
in amount of ~10 was dated 18. February 1945, drawn to order of 
cash and uttered to The Biltmore Hotel, Los Angeles, California. 

Specification 19: Same allegations as ~pecification 3 except check 
in amount of wlO -was dated 18 February 1945, drawn to order of 
cash and uttered to The Biltmore Hotel, Los Angeles, California. 

Specification 20: Same allegations as Specification .3 except check 
was in the amount \:,f ~14.50, dated 18 February 1945., drawn to the 
order of cash and utte:r:'ed to The Biltmore Hotel, Los Angeles., 
California. · · · 

' Specification 21: Same allegations as Specification .3 except check 
was in the amount of ,/lJ.00, dated 19 February 1945., ·drawn to order 
of cash and u.ttered to 'I'he _Biltmore Hotel, Los .r1.ngeles, California. 

Specification 22:· (Finding of not guilty). 

Specification 2.3: Sa-n.e allegations as Specification .3 except check 
in the amqunt of i;ilO v;as dated 21 i£a.rch 1945~ drawn to order of_ 
cash on Broadway and Seventh Office., Bank Of 1~merica, Los Angeles., 
California, anc"c uttered to Kingman Drive In ~arket~ 
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Accused-pleaded guilty to the Charge and its Specification and not guilty 
to both of the Additional Charges and Specifications thereunder. The 
defense's motion for findings of not guilty was granted as to Specii'icatli.ons 
2, 14, 15 and 16 of Additional Charge II. Accused was found not guilty 
of Specifications 1, 11, 12, l3 and 22 of ~dditional Charge II, was found 
guilty of Specification 4 of Additional Charge II except the words 114 
February 194511 and 11 the sum of One Hundred ($100.00) Dollars11 , substituting 
therefor the words 1124 February 1945" and "the sum of Twenty-nine and 
70/100 ($29.70) Dollars", ns found guilty of Specification 17 of Addition­
al Charge II except the words 11 the sum of Twenty-five ($25.00) Dolla,rs", . 
substituting therefort-11 the sum of Nineteen ll9.00) Dollars", was .found 
guilty of Specification 20 except the words "the sum of Fourteen and 50','100 
($14.50) Dollars", substituting therefor 11 the sum of Ten ($10.00) Dollars11 ~ 

and was found guilty of all other Specifications and of all Charges. No 
evidence of aey previous conviction was introduced. He was sentenced to 
dismissal, total forfeit,ures and confi.nemen_t for 20 years. · The revielling 
authority approved only' so much of the findings of guilty of Additional 
Charge I and ~ts Specification·as,involves ·rindings of guilty of absence 
lVi.thout leave in violation of Article of War 611 approved on'.cy so much 
of the sentence as provides for dismissal, total ,torfeitures and confine­
ment for lO__years, and forwarded the record of trial for action under 
Arti_cle of Viar 48•. 

3. · The evidence introduced by the prosecution is hereinafter sum­
marized under appropriate·headings indicating the. particular Charges and 

· Specifications to 'Which it. is p~rtinent. · · 

a. Charge and Specifications 

On 26 January 1945 accused absented himself' without leave and 
did n_ot return to his station until 2..February 1945 (R. 19; Pros•.k, l).·- ' . ' . . ,. 

b. Additional Charge .I and Specification:· 

On 20 February 1945 accused again absented. himself w.1. thout leave 
and remained absent until apprehended in uniform by military authorities 
on 28 March 1945 (R. 19-21; Pros. Ex. 2). · ' 

. . . ' . . . . 

c. Additional Charge II, Sp;cii'ications 3::10 -incl./17-21 
INQL, and 23: 

, {l) The toll0'11ing checks on all of ~ch accused's name 
appears as maker were received in the ordinary C91U'Se of business by 
the Officers' Club, K1ngman Am:y Air.Field, Kingman, Arizona, and after 
passing through customary·ban]dng channe~ each of 'these checks was re­
turned unpai~ by the drawee bank, viz (R. 40-51; Pros. Exs. ~12 incl.): 

Pros. Date of ·; 
. ,, ' ·~ Ex. No1 Check eomit f!l:u. . Drawee Bank · 


3 - 8 23 Jan 44* $10 Cash Santa Ana Bi:anch, 

~ of An1<c ,_ica 

5 -9 6 Feb 45 $10 Cash Valley National Bank, 
· Kingman., Arizona 
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Valley National Bank,6 10 7 Feb 45 $10 Cash 
Kingman, Arizona 

7 11 8l'eb 45 $10 Cash 	 Valley National Bank, 

Kingman, Arizona 


$10 Valley National Bank,9 12 9 Feb 45 	 Cash 
· Kingman, Arizona 

* Check misdated. Was actuall,y given on.23 January 1945 (R. 41). 

(2) The following c~cks on all of which accused's name 
appears as maker were received by the Biltmore Hotel, Los Angeles, 
California., after the individual presenting the checks had exhibited 
Anny identification documents establishing himself to be accused, and 
in exchange therefor. the hotel gave the following consideration (R. 64­
67; Pros. Bxs. 23-29): 

Pros.QC. Date of 
~. No, Check Amount Payee Consideration Drawee Bank 

18 23 18 Feb 45 I $18 Cash Cash 	 Santa Ana Branch 
Bank of America 

19 24 18 Feb 45 $10 Cash Cash 	 Santa Ana Branch 
Bank of America 

20 	 . 25 18 Feb 45 $14,5<>*- Cash Cash $10 Santa Ana Branch 
Room rent Bank of America 
$4.50 

21 26 19 Feb 45 $13 Cash Cash 	 Santa il.na Branch 
Bank of America ..

* By exceptions and substitutions court found accused guilty of fraudu­
lentl,y obtaining ~10 rather than ~14.50. 

After these four checks had passed through ordinary bazµdng channels they 
were returned to the· Biltmore Hotel unpaid by the drawee bank (H.. 66; 
Pros. 27). 

(3) 'lbe following checks on all of which accused's name appears 
as maker were received by the following persons hereinafter listed under 
the heading "Holder " in exchange for the following consideration and ·after 
passing thr~u6h usual banking channels each of these checks was re:burned 
to the holder unpaid.by the drawee bank (R. 56., 60, 64; Pros • .Gxs. 17., 1s·, 
22): . 

Pros. 
Ex. Date of Consider­

~ ~ Check Amount Holder ation · Drawee Bank 

18 8 .Feb 45 $50 	 1st Lt H L $50 Valley Natl Bank., 
Broxton Kingman, Ariz• 
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17 .22 .13 Feb 45 $25* Mission Cash $19 Santa Ana Branch 
Flower 
Shop 

Mdse $6 Bank of America 

23 17 21 Mar 45 $10 Kingman $~0 Broadway & Seventh 
Drive In Office, Bank of 
Market America 

* By exceptions and substitut:1ons court found accused guilty of 
fraudulently obtaining $19 rather than $25. 

(4) 'l'he !ollowinb checks were made by accused and uttered 
by him to the following persons hereinafter listed under the heading 
11Holder11 in exchange for the follO'Ning, consideration given to accused, 
and after passing throu~h usual banking channels each of these checks 
was ~turned to the hol9-er unpaid by the drawee bank (R. 61, 621 64.; 
Pres. Exs. 19, 21) ~ ~ . · 

Pros. 
Ex. Date of . Consider­

~~· Check Amount Holder ation Drawee Bank 

4 21 24 Feb 45 $100* Michele 	 Cash :i:>29.?0 ~nta Ana Branch, 
Mdse $70.30 Bank o.r America 

110 19 9 Feb. 45 ~)125 	 2d Lt H Cash Valley Natl Bank, 

6 Barnard Kingman, Ariz 


* By exceptions and substitutions court found accused.guilty of ob­
taining $29.?0 by check dated 24 February 1945. · · 

(5) Each ·of the fourteen checks listed above was drawn on 
either the Santa .i\.na Branch, Bank o:.: .."merica, Santa Ana., California., or 
Valley Iiational Bank, KinL1r.o.n, t~rizona., or Broadway & Seventh Office, Bank 
of Ar;;erica, Los ,.nt;eles, California. '.I.hose drawn on the Santa Ana Branch., 
Bank of .n.ir.crica, were uttered on the following dates. in the following 
a..iounts: 

Accused Found Guilty of 
Date Amount of Check Obtaining Cash ot~ 

3 23 Jan 45- ::,ao 	 .$10 

18 18 Feb 45 ~~10 	 $10. 

19 18 Feb 45 ~'.;10 	 $10 

20 18 Feb 45 ;;,,14.50 	 $10. 

21 · 19 lt'eb 45 ~13 	 $~3 ,. 

17 - 13 Feb.45 $25 
 $19 

4 24 Feb 45 $100 	 $29.?0. 
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From 2 Jamary 1945 until 5 February 1945 accused's balance on deposit 
in the Santa Ana Branch bank., was less :than $8. On 5 1''ebruary 1945 a 
deposit of ;i.\125 was made to accused's account but subsequent withdrawals 
reduced his balance to $21.,67 on 10 February., to $6.67 on 15 February 

, 1945 and by 17 February 1945 the account was overdrawn and so remained 

for at least the rest of the month (R. 2J;_Pros. l::x. 4). , 
. ' 

, (6) Six .of the checks here involved were drawn on·the 
Valley National Bank., Kingman., Arizona., and were uttered on th~ following 
.dates in the following amounts: 

Amount of Check-~~ 

5 6 Feb 45 $10 

6 7 Feb 45 $1D 

7 8 Feb 45 $1D 

9 9·Feb 45 $10 

\ 8 8 Feb 45 $50 

10 
/' -9 _Feb 45 $125, 

Accused had no bank account with the Valley National Bank., Kingman., 

Arizona., during the month of February 1945. On 7 February 194,5, that 

branch did receive $75 fran accused but having no account in his :llS.llle 

'it fol'.W8rded the sum to its branch at Phoenix., Arizona. It was returned 
to the Kingman Branch by the llioenix Branch on 19- February_ 1945 where it 
was held 'as an unidemtii'ied deposit (R. 27-JO). In view .of accused's_ 
defense the following facts.should be noted with respect·to ,accused's 
relations with the Phoenix Branch. The court. acquitted accused of three 
Specifications involving the making and uttering -~f three checks of $10 
each., dra11J1 ~n the Phoenix branch of Valley National Bank (Specs. 11, 12; 
lJ). On_l6 bebruary 1945 accused had a balance of $100 on deposit with 
the ·Phoenix Branch., the result of an initial !=leposit made that same day• 

. His be.nk balance was reduced to $16~70 by 19 l''ebruary 1945., after two 
'Iii thdra'wals tbtaling $SJ.JO had been made., and_ remained at ,that figure 
for the rest o£ the month. On 9 March 1945 a deposit, or $100., on 6 April 
1945 a deposit of $75 and on 7 April 1945 a deposit of $100 were made to 
accused's account_ in the Phoenix Branch (R. 241' Pros. Ex. 5) •. ·,. 

. ,. - . ' 

~ 

-- - .·, (7):- The remaining. check here ilrvolved was. in 'the amount -_ 
ot $10 and dram.on_ the Broadway and Seventh Office, Bank of America., Los 

, Angeles., California, UZ1der date of 2i Marcil 1945 _(Spec.- 23}•. Accused had 
·· no account 1dth the Broaclllai and Sev~th ot.tice ot, that_ bank during the , 
:Jllonths ot Februa:ry- amtl&J.roh 19.4S ,fp~-26J: PrQs/~. 6). ,' , - - . 

-J( · - - . 4~ -­ ~: -~i;ns':-::~J~~:x.~~dence \j:-~~tll~- ':80~ ~ih ~i :~. alle­
gationa of the Specllict.tion o.t Additional Charge I as chtrged accused ­

; ·. . . . . .. .~ . . 
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'With intent to desert. Inasmuch as the· reviewing authority aa,roved ~ 
so much of the findings of guilty of this Specification and Charge as . 

. involves absence without leave in viol./:!,tion of .A.rticle of War 61, it 
is unnecessary to sum·nan.ze at length :f.b.at evidence. 

After having been advised of his rights accu.sed elected to 
testify under oath on'.cy' 'With respect to Additional Charge I and its 
Specification. So far as is relevant here he testified that he complet,.. 
ed eight grades· of' schooling and thereafter worked first with the Western 
Union Telegraph Company and later as a grocery clerk to support his 
widowed mother. He entered military service with the National Guard 
in grade of corporal in February 1941, serving until 19 October 1941 . 
when he was given a discharge .for dependency. because o.f his widowed · 
mother. Subsequent'.cy' he was inducted-and on 2:3 December 1942 ns camnis­
sioned a second lieutenant after graduating from the Infantry Officers• 
Candidate School at Fort Bennµig, Georgia (R. f!7-'1J. 951 De:f'. Ex. B). 

With respect to the Charges involving worthless checks accused's 
wife testified that she made purchases at Michele's, a. dress shop in · 
Yuma, .A.rizona, and that accused gave a check for $100 to pay for the items 

· obtai~ed (R. 80) •. Accused elected to- make the following unsworn state­
ment with respect to these checks. He stated th.at he opened an account 
with the ·Santa Ana Branch, Bank of America, in December 1944 and deposited 
1125 in that account in February· 1945, sending the deposit via Western­
Union from Kingman Army Air Field (R. 104, 105)•.He also stated that he 
sought to open an account with the Valley National Bank, Phoenix, Arizona, 
ili'December 1944 when he delivered t75 to the branch bank at Kingman, · 
Arizona, aJ.ong 'With a deposit slip addressed to the Phoenix bank. 'l'bat.. 
deposit was not credited until April 1945 (R. 104, 105). It was stip11­
lated by the prosecution and the defense that ,on 9.December 1944 accused 
authorized an al·lotment of ~100 of his pay per month for an indefinite 
period camnencing l Janu.ary 1945, .to be deposited to his· credit in the 
Valley National Bank, Phoenix, Arizona (R. 73). .Accused also stated that 
he never intended to draw checks on any bank except Santa Ana Branch, 
Bank of. America or the Valley National Ban1t at Phoenix, Arizona, and that 
the checks drawn by him on the Los Angeles Branch o.f Bank of America and 
the Kingman branch o.f the Valley National Bank resulted .from his ,use o.f · 

· blank checks on these banks without making appropriate alterations on . 
them to identify specif'ica~ the intended drane bank. (R. 105). · 

5. a. Charge and Specii'icaiion: Additional Charge I and Specifi­
cation: 

The evidence 1'ul'.cy' establishes accused's guilt; of the absence 
Yithout leave alleged in the Charge and Specification and .demonstrates 
that his plea o.f guilty-thereto was not improvident~ entered. The 
evidence also establishes accused's unauthorized absence a~ alleged in. 

· the ·Additional Charge·and Speci.fication. Ac.cording'.cy', the record o.f .. 
trial is lega~ sufficient to sustain the .findings of guil.,ty" of these 
Specif'ications and Charges. . . . · 1 
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b., Additional Charge II,· ?pecif'ications 3-10 incl,, 17-21" 

incl,, and 23: 


Under this Charge and these fourteen Specifications it is al ­

leged that accused fraudulently made and uttered fourteen checks without . 


·. having or intending to have sufficient funds on deporlt in the respective-'' 

drawee banks to "f'8.Y them. The evidence definitely establishes that ac­

' 	 cused made and uttered two of these checks (See par. ,3c (4) above)• The · 
evidence also establishes that four of the checks (See "f)S,r. 3c (2) above) 
'Which bore accused's name as maker were presented. to the Biltmore Hotel, 
Los Angeles., california., by an individual who identilied himself as accused 
through Arrrr:, identification documents; and that eight·or the checks (See 
"f)S.rs. Jc (1)., (3) above) bearing accused's name as maker were received · . 
in the ordin@r.Y course of business by certain persons. It was for the · 
court to detennine as a matter of !act "Whether or not aey or all of these 
checks were made by the accused. In determining that :ract it was appropriate 
for the court to compare the maker's signaturu appearing on the two checks 
established .to have been drawn by' accused with· the signatures appearing 
on the remaining twelve checks. It is implicit in the court's findings 

· 	 o!' guilty that it concluded all of these checks were made by accused. 
From our examinatio~1 of these checks we are convinced that the court's 
conclusion -was in~eed warranted. 

' The next matter to be determined is whether or not the evidence 
establishes that accused made and uttered these checks fraudulently., i.e. 
1'li thout having or intending to have sufficient funds on deposit to pay them. 
Seven of these checks totaling $182.50 in face amount ·were drawn. on the 
Santa Ana }!ranch., Bank of ~erica, over a period from 23 Januaey 1945 to 
24 Februaey 1945 and while either the baJ:ance on deposit in his account was 
insufficient to fil/1:/' any one of them or the account was in fact overdrawn 
(See par. 3c (5) above). Accused admitted in his unsworn statement that 
he opened his account with th.at bank in December 1944 and.deposited $125 
therein in Februaey 1945. That deposit was credited to his account on 
5 February 1945 and by 17 Februaey 1945 it had all been withdrawn. Con­
sidering that over the period of one month·accused issued seven checks 
totaling $182.50 in face amount without having sufficient funds on deposit 
in, the drawee bank to "f'8.Y' them., it can only be concluded that he was content 
to issue these checks with complete disregard as to thr adequacy of his , 
deposit. to cover them. Such reckless indifference as to the sufficiency ~ · 
of his deposit brands his conduct as .fraudulent in uttering these checks 
(CM 270061., Sheridan; CM 280302, Nelson). Although the total face amount 
of these checks ms,$182.50 accused was only found guilty- of fraudulently 
obtaining $101.70 in cash on them inasmuch as the difference between these 
two amounts was received by accused not in c~sh but in merchandise and 
services. The court's action -was apparently induced by a belief that a 
fatal variance existed between an allegation that cash -was obtained and 
proof that merchandise or services·.11ere received instead. Be that as it 
may., in analyzing ~e evidence to detemine accused's intent., it ;was 
obviously proper for the court., as it is for us., to consider the,total 
face amount of all these checks as against the financial condition of his 
account with· the drawee bank in view of the fact that he received total 
consideration,. in cash or· otherwise, equal to the total fa_ce amount •. 
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·s1x of the checks da~ during ,th~ period from 6 February to 
'.9 February 1945 and totaling $215 in amount were drawn on the Valley 
National Bank., Kingman., Arizona., with which accused had no account (See 
par. 3c (6) above). His defense was that he intended to draw these 
checks on the Valley National Bank., Phoenix., Arizona.,,but through error 
drew them on the Kingman branch. The evidence indicates that accused 

·had sought to open an account either with the Kingman or the Phoenix 
bank when he sent the sum of $75 on ? February 1945 to the Kingman bank. 
Accused contended that he intended that sum to be transmitted to the 
Phoenix bank. However., neither of the banks-opened an account for 
accused. 1'he money was eventually held by the Kingman bank as unidenti­
fied funds. Subsequently., on 16 February 1945., the Phoenix bank opened. 
an account for accused upon receipt of $100 allotted by:. him fran his pay. 
Taking the view most favorable to accused., it would appear from the fore­
going that he had sought to deposit ~~175 in the Phoenix bank during the · 
month of February 1945. Turning to the debit side of his ledger., accused 
withdrew the 'total sum of $83.30 from his Phoenix account within three 
days after the account was opened with the $100 deposit. Furthermore, 
he was acquitted of three Specifications involving the fraudulent utte:r­
ance of three checks drawn in l!"'ebruary :::.945 on the Phoenix bank in the 
total face amount of $30 apparently because the court believed th.at these 
checks would not have been dishonored if the deposit of ~'75 had been 
credited to accused by the Phoenix bank. Thus, 'accused dz:ew checks 
totaling $].]J.30 on the Phoenix bank in February 1945. If he had draffll 
the six checks totaling $215 on that bank instead of the Kingman bank he 
110uld have drawn checks totaling $328.30 against deposits of $175 in the· 
Phoenix ban,k. Consequently., even giving credence to accused's explanation 
it is quite apparent th.at he issued checks far in excess of the amount he 
could have thought available to satisfy them. ~ch substantial overdraft 
would only have resulted from a reckless indifference as to the sufficiency 
of the deposit in his account and, as stated above., such indifference 
would have branded his conduct in uttering these checks as fraudulent. 
Thus., even accepting accused's explanation., his utterance of these six 
checks was fraudulent. 

The remaining check., in the amount of $10 and dated 21 March . · 
1945., was drawn an the Broadway and Seventh Office,- Bank of ~erica., Los· 
Angeles., California., with 'Which accused had no bank account (See par. 
3c {7) above). Accused's defense given in his unswod statement was 
th.at the check was mistakenly drawn by him on that Branch and th.at he 
had intended to draw it on the Santa Ana Branch of that bank. Accused 
presented no evidence to indicate that even if the check had been so 
dra'Wll it would have been paid. It lay v.ithin the province of the court 
to determine 'Whether or not credence was to be accorded accused's unfffl'Orn 
explanation unsupported by corroborating evidence and it cannot be said 
on this record that its, rejection of it was unreasonable. · 

\ . Under Specifications l? and 20 the court found accused guilcy 
·of wrongfully, obtaining a lesser sum in casn th.an alleged in each Speci­
fication inasmuch as the proof established that the balance of.the face 
amount of each check was giv~n in exchange for a consideration.other than 
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cash. Such findings were pennissible under these two Specifications. 
Under Specification 4 the court found accused guilty of obtaining a 
lesser sum in cash than alleged and also found the check to have been 
dated 24 February 1945 rather than 4 February 1945 as alleged. I.n all 
other details, including the name of the payee, the amount and the num­
ber of the check, the proof followed the allegations of the Specification. 
It is apparent from an examination of the photostatic· copy of the check 
admitted in evidence that thes-ror in the Specification as to the date 
of' the check was caused because of partial obliteration of the date by 
superimposition of' a'banktng stamp. ~ince the proof' was sufficient in 
all other particulars to identify the check as the one alleged in the 
Specification, the variance between the proof and the allegations as to 
the date of the check was immaterial and the proof' would have sustained 
a finding of guilty without substi-wtion as to the date. ; 1'hus, even 1£ 
the court's action was improper in substi-wting in its findings a date · 
dif'forent from that alleged, the balance of its finding constitutes a 

· valid finding of guilty of' the of'f'ense alleged. 

Accordingly, we are of the opinion that the evidence sustains 

the findings of guilty of these fourteen Specifications involving the 

fraudulent issue of fourteen worthless checks. 


6. Accused is 24 years of age and is married. He at~nded junior 
high school for one year and thereafter was employed first as a ·messenger 
£01• Western Union Telegraph Compacy, next as @ groceey clerk and later 
as a taxicab driver. He was a member of the. Virginia National Guard from 
October 1939 and entered upon active militaey service with it in Februa;?7 
1941. · On 23 December 1942 he was commissioned a second lieutenant upon 
graduation from The Infantry School, Fort Benning, Georgia. According 

· to the information appearing on accused's charge sheet he -was transferred 
to the Air Corps as a rated pilot on 23 December 1944 although there is 
nothing in his personal file in The Adjutant General's Office to veri:ty 
that fact. 1 • 

" ?. The court wa~ legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record 0£ trial is legally sufficient to 
support the findings 0£ guilty and the sentence, both as approved by 
the reviewing authority, and to -warrant confirmation of the sentence. 
Dismissal is ~uthorized upon conviction 0£ a violation of' .li.rticle of 
War 61 or of Article of \iar 96. 

~//.~ Judge Advocate. 

,<
UU/4·~ /-.~ Judge Advocate. 

~~+----·"""'·.-.-=--·-' .......-.---Judge ~vocate.
.............·......·.._..~dA,,(. 
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Hq ASF., JA.GO., !(ashington 25, D. C. ,J~ii t... .. l::J~:) 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556., dated May 26., 1945, there 
. are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review :i.n the case of Second Lieutenant Edward F. 
Tyree.· (0-1.305.348)., Air Corps. · 

2. Upon trial by general court-martial this officer was found guilty 
of absenting himself without leave for a period of 7 days., in violation 
of Article of Viar 61 (Charge and Specification); of deserting the service 
and remainine ab.sent in desertion for a period of 35 days, in violation of 
Article of Wa_r 58 (Add. Charge I and Spec.); and of fraudul.-ntly making 
and uttering 14 worthless checks for which he obtained cash in the total 
amount of $326.70, in violation of .n.rticle of Tlar 96 (Add. Chg. II, Specs • 
.3-10 incl• ., 17-21 incl• ., and 23). He was sentenced to dismissal; total 
forfeitures and confinement for 20 years. The revievling authority approved 
only so much of the findings of euilty of Additional Charge I and its 
Specification (Article of War 58) as involves findings of guilty of absence 
without leave in violation of.Article of ~;ar 61, approved only so much of 
the sentence as provides for dismissal, total forfeitures and co~finement 
for 10 years., and forwarded the record of' trial for action 'under Article 
of War 48. · 

3. A summary of the evidence may be found i.'l the accornp;,.nyin;; op:::..nion 
of the Boa.rd of Review. The Board is of the opin.ton th2. t the re cord of 
trial is legally sufficient to support the findinbs of cuilty and the 
sentence and to warrant confirmation of th:; sentence. I concur in that 
opinion. Accused absented himself without leave on t,rn occasions; from 
26 January 1945 to 2 February 1g45 (? days) (Chg. & Spec.)., anet fro:n 20 
February 1945 to 2$ Y,arch 1945 (35 days) (Add. Gh[;. ·r an(: Spec.). During 
the period fran 23 Janu.:1r-y 1945 t,o 21 iiarch 1945, he fraudulently made 
a·~ uttered 14 worthless checks, dra,m. on th:ree different banks, for which 
he '"btained a total of {?.'.326.70 in cash v,i. thout hivin6 or intendin~; to have 
sufficient funds on deposit to pay them. · · ·· 

I recanmend th.at the ~-entence as approved by the reviei·ring author­
i ty be confirmed but th. t the forfeitures be remitted, that the period 
of confinement be reduced to five y8ars and that the sentence as thus 
modified he ,carried into execution and that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of confine­
ment 

4. Inclosed is a form of action designed to carry into execution the 
f~regoing recommendati?n, should it meet w.i.th your approval• 

. ~~-~ 
2 	Incls. 1rt..f6N'· C. CRAMER 

1. Record of trial 	 Major General 
2. Form of.action 	 The. Judge Advo~~te General 

----12_____ 

( 	Sentence as approved by reviewing authority confirmed rut forfeitures remitted 
and confinement reducede-t to .1'ive yea~• GCID ·2851 5 ~ 1945). 

' 
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Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.c. 


· SPJGQ - CM 280635 

U N I T E D S T A T E S 	 ) FOURTH Am Fm.CE 
) 

v. ) Trial 	by G.C.M., ·convened at 
) Tonopa.h A:rmy Air Field, 

Captain .JOHN R. ALEXANDER ) Tonopa.h, Nevada, 4 April 1945. 
(0-341611), Medical Corps. ) Dismissal. 

OPINION of the BOARD OF REVIEff 
ANDRENS, BIEP.ER and· HICKMAN, Judge Advocates 

, 1. The .record of trial 1n the case of the officer named above 
has been examined by' the Boa.rd of Review, an:i the Board Sllbmits this, 
its opinion, to The Judge Advocate General. 

2. The accused- was tried upon the following Charge and S~cifi ­
cations 

CHARGEs Violaticn of the 85th Ax-ticle of War. 

Specification~ In that ckptain John R. Alexander, Squadron 
M, 422nd Army Air Forces Base Unit, was, at Station 
Hospital, Tonopah Army Air Field, Tonopa.h, Nevada, on 
or about 11 March 1945, fowxl drunk while on duty as 
Medical Officer of the Day. 

He pleaded not guilty to and was found guilty of the Specification and 
Charge. He "16S sentenced to be dismissed the service. The reviewing 
authority approved the sentence a.nd forwarded the record for action 
under Article of l'ar 48. 

· J. The evidence far the prosecution established the following 
state of facts. 

The accused, ·a surgical ward officer (R. 39), was regularly 
detailed as Medical Officer of the Day at Tonopa.h Army Air Field, 
Tonopah, Nevada, for 11 March 1945 (R. 24; Ex. 3), with a tour of duty 
of 24 hours commencing at 0800 en that day (Stipulaticn, R. 32). From 
his own statements hereinafter mentic:ned and the general tenor of the 
evidence, he entered upcn his duties as such,. and was wearing the 
appropriate brassard en the evening in question (R. 7, 18, 25, 33, 35, 
36). . . 	 · 
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Commericing at a.bout 1730 and ccntinuing until aboi.\t 2030 
that evening, a cocktail party was held by the Dental Officers at 
the hospital far the medical staff (R. ';$, 31, 34), at which a punch 
was served which ccnsisted of about foo.r parts champagne, me part 
brandy, one part apricot brandy, twp parts carbonated water, chopped 
mraschino cherries and pineapple, stirred with ice (n. 30) and 
served by pitchers, from a punch bowl (R. 31); in ~hampagne cocktail 
glasses (R. 35). The accused attended, and, at the beginning of the 
party, offered to assist in serving, stating that he was "MOD'' and so 
could not drink (R. JO, 46). lICM'ever, host officers· of' the Dental 
Corps did the serving. ,' Lieutenant Colmel Vogt mixed the punch (R. 
30) and C~ptains Sobel (R• .31), and Hoot (R. 46, Defense witness) 
served it. Captain Sobel filled some glasses na few times~ on a table 
near. where the accused and Lieutenant Jindra, a nurse, were sitting, 
but did not remember seeing the accused take a drink, and did not lmow 
whether any of the glasses belmged to the accused (R. 32). Captain 
Brown saw the accused with a glass in his hand at about 7:00 o'clock, 
walking ..icross the room to answer the telephone, but did not see him 
take a drink, nor observe whether there was anything in the glass. 
He mowed no appearance of intoxication {R~ 34). 

-Second Lieutenant Potts (R. 35) had been flying "rather late" 
, that afternoon and had taken a nap to rid himself of a sligh~ headache 
after completing his flight (R. 36). He had come :l.n from f'l.ying about 
2:00 o'clock that afternoon (R. 38). His wife, confined as a patient 
at the hospital, had requested that he bring her some sandwiches. 
Lieutenant Potts arrived at the hospital, with the sandwiches, between 
8130 and 9100 o1clock that night (R. 36). Visiting hours "were over 
at 223011 (R.p8). He saw the accused, 'Wearing the brassard of Medical 
Officer of' the Day, enter the hospital ahead of him. Lieutenant Potts 
asked the Charge of Quarters, at the desk, for· permission to take the 
sandwiches to his wife. The accuse<;l, who was using the telephone, 
interrupted· by saying "You can• t go inn, asking who was the witness' 
wife, and, upon learning that she was Mrs~ Potts, said "So you are . 
her husbandn, and that she rad been giving the accused a lot of trouble 
(R. 36). The witness observed that the accused "acted kind of strange 
for an MOD". He was swaying, his face was red, his speech was ra.rd 
to unde~stand, and he was 11-wa.ving his hands back and forth" "fthile he 

. held the telephone. The accused then said "I know what you want to go 
to see your 'Wife for, and it isn't good, it is bad11. Thereu.pcn, the 
accused left the roan. The w.i. tness remained only to ask the Charge of 
Quarters to see that his wife r~ceived the sandwiches, and was about 
to depart. The accused ca~e back into the· room and said, "I thought 
I told you to leave the hospital. Now get the hell out of' here". The 
witness at that time smelled alcohol on the accused's preath (R. 36). 
In the witness' opinion, the accused vas d;ru.nk. He had never met the 
accused before, though the accused lad examined the witness' wife for 
pregnancy (R. 37). His wife had complained of' mistreatment by the 
accused m that occasion, "Which the witness had not reported until she 
went to the hospital, and then not officially. She was under cpite a 

2 
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strain at that time (R. 38). The witness did not recall li.sking the 
11CQ11 if the accused was drunk (R. 38). The witness, twenty years 
old, was not accustomed to drinking, having been drunk himself only 
twice: once at the age of ten, which nade him sick, and once when he 
got nad at his wife (R.. 37). After trying to contact the Assistant 
Base Legal Officer, Lieutenant. Potts called the Of'i'icer of the Day, 
about £arty-five minutes or an hour after leaving the hospital (R.
79). . · . 

As a result of a.telephcne call from Lieutenant Potts, Flight 
Officer Levy, Of!icer of the Day (R. 6), went with Sergeant o1'. the 
Guard McCuliey to the hospital dispensary, between 10:30 and 11:00 
o'clock, to invest~ate the Medical Officer .of-the Day. He met the 
accused in the corridor leading to the dispensary. The accused said 
that he was the MOD, and, when told that the witness and the sergeant 
were there to find out whether he was drunk, became. quite angry and 
.insistently asked who SEllt them, which they refused to answer. The 
accused's manner was antagonistic. His breath smelled of liquor. He 

.. swayed unsteadily as he walked down tho hall (R. 7). · As a result of 
their _conversation, which took place in the dispensary in the presence 
of the Charge of Quarters; the witness called the Field Officer of 
the Day, Mljor Armstrong, went for Mljor Armstrong and brought him to 
the hospital. There they found the accused sitting on the bed in the 
"MOD"' s room,- completely naked, after the Charge of Quarters had 

.aroused him. Asked by Major Armstrong if ha felt all right and if he 
_had been drinking, the accused admitted that he had had two or three 
drinks. He was still antagcnistic toward the investigation and mnted 
to know who had inspired it, but was trying to be pleasant an:i recog­
nized th!l.t Major Armstrong "had his job:to do and the Captain had his 
own" (R. 8). This occurred at about 231$ o'clock. They all went to 
the Charge of ~rters•,· office in the disp~nsary,a door or two down 
the same hall, the accused remainmg completely undressed. There they 
called the Base Surgeon, Lieutenant Colcnel Brannan, who arrived :in 
about ten minutes (R. 9). In F1ight Officer Levy's opinion, the 
accused was upaer the. influence of liquor~ but the witness would not 
attempt to state the degree (R. 10, 16). His speech was clear (R. ·15), 
but he walked unsteadily, his breath smelled of liquor, and he admitted 
having had two or three drinks (R. 10). He remained completely 
undressed when Lieutenant Colcnel Brannan -was there {R. 16). 

Staff Sergeant, McCulley, Sergeant of the Guard (R. 24), sub­
stantially corroborated the testimony of Flight Officer 1£vy (R. 24-­
_28). Sergeant McCulley ms,of the opinion that the accused was "very 
intoxicated", as he staggered whm walking down the hall, ten feet 
wide, so that his shoulder hit the wall (R. Zl). 

Mljor Armstrong, Field Offic~r of ·the Day (R. 18), 9rrrived 
at-the hospital with the Base Officer of _the Day and the Sergeant of 

3 
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too Guard at ·about 11:30,' and was conducted to the MOD' s room by the 
Charge of Quarters. He found the accused sitting on the bed. Asked 
twice ii' he. were all right, the accused asked in return who sent the 
l'dtness there. The accused admitted having had two or three drinks. 
His attitude was very discourteous. He -was stark naked. He said 

.something about the witness being "a good fellow".· They went to the 
dispensary.· As they went down the hall, the accused walked very 
unsteadily and fell over against the wall, 11as though he stumbled or 
his left leg gave out11 (R. 19). His speech was not thick,· but his 
answers did not answer Major Armstrong's q:c1estions and some were in­
coherent. Armstrong -was convinced tbat the accused was IIfully under 
the influence of alcohol", but :to what extent he 11wouldn 1t want to 
state" (R. 19). The witness called the Base Surgeon to handle the 
matter (R. 18). · 

Lieutt:nant Colcnel Brannan, Medical Corps, Base Surgeon (R. 
39), arrived at the dispensary abrut 11:30, in response to Major. 
Armstrong's call, and took charge of the situation (R. ,40). The 
accused came rut of the MOD roqm an:i got a drink of water.·. As the 
accused was "a little unsteady on his feet", the witness sent tiim 
back to bed and relieved.him as Medical Officer of the Day (R. 40). 
After M3.jor Armstrong, Flight Officer !Javy and Sergeant McCulley left, 
Lieutenant Colcnel Brannan took the accused to the Bachelor Of!icers 1· · 

QUarters (the accused 1s.own quarters), to go to bed (R. 40),·and told 
Captain Daly and other officers to stand by for calls, and that he, 
the witness, would also be available. The witness aroused the.accused 
in the MOD room and watched him dress (R. 40). The accused 11navi­
ga.ted very well" and could have gene to his quarters· ala:ie, but the 
witness took him in an ambulance which was there, as a convenience 
and because they both were just out of bed and it was rather cold (R.~­ . 

From his observation that the accused was a little bit unsteady 
on his feet and that there ms an odor which the witness took to be 
alcohol, the witness thought that the accused had.been drinking, and 
that was suffici.ent for him to relieve the accused from duty. In 
Lieu.tenant _Colonel Brannan ts opmion, the accused -W:lS "moderately w:der· 
the influence o!: alcohol11 • bn restatement, he made it "moderately 
well under the influence of intoxicants11 (R. 41). The wttness 110Uld 

,	not attempt to state in wll':I. t degree the accusoo I s faculties. were 
impaired (R. 41). He regarded a blorxl-alcohol test as unnecessary 
for his diagnosis, and none -was 11'9.de f'R. • .'.1), although the accused 
had. offeroo to submit to s.1rh 'l t ,·. .. (R•.12, 25, 28). 

Lieutenant -Colcnel Brannan was not a-v:are that the accused 
ha~ taken two seconal tablets at about nine o1clook (R. 41). That 
could rave had scxnething to do with· his ·general unsteadiness, but the 
'Witness still would. have concluded that he vva.s more or less drunk (R. 
42). Seconal is a. sedati::e; prescribed to quiet restlessness. Its· 
effects under some ci:..cumstances are commonly mistaken for,. intoxication, 



(269) 

and persons of highschool age frequently take it with alcohol or coca­
cola for the purpose of becoming intoxicated. , Two capsules,· or three 
grains, would normally have some effect on a personts walk.., .It would 
not cause his. breath to smell like alcohol (R. 4J)·. Secon~ is not. 
a drug in the·same sense as morphine but.is :in.the ,sense that anything 
in the pharmacy is a drug (R. 44). 

-	 . 
In a pretrial. statement to the investigating officer on 12 · 

M:!.rch 1945, duly qualified, the accused had stated that he was not . 
officially relieved as Medical Officer of the Day until Lieutenant . 
Colcnel .Brannan relieved him about midnight (R. 23; Ex. l). In a. 
supple111.ental statement, 20 March· 1945 (R. 24; Ex. 2), he had stated 
that he went to his quarters and took t1ro seoonal capsules at about 
2100, then re_turned to the· cocktail party and asked Captain Daly,. 
who ms Alternate Medical Officer of the Day, if he.would be available 
if needed, and Captain Daly said yes. Such relief. by informal arrang~ 
ment was customary, according to the.testimony of Lieutmant Colonel.·. 
Brannan, for temporary diversions of an. hour· or two, if personnel con­
cerned,_were not;fied (R. 44). · · · 

. _ ' Lieutenant P~tts did not know 'Whether the accused ,'s canplexion 

was normally ruddy-, but on the night in question his . .tace was just a , 

little bit redde~ than it appeared at .the trial (R. 37). ·· Major Armstrong 

(R. 20) and Sergeant McCul.ly. (R. Z7) were not. fam:il ;ia.r 1dth his ·normal 

gait. L:1811tenant Colcnel Vogt, Base Dental Surgeon _(R. 31), had ob­

served that the accus·ed normally walked with a. slight· limp or ·swaying 

moticn, said to be due to an old injury,. and that at t:imes his leg 

did not functicn right. · · 


4. Far the defense,· Captain Hoot, Dental Corps, testified (R. ·46, ,_ 
47-) that he and Captain Sobel were the only persons serving drinks at . 

· the cocktail party, that, the wi:tne~s 111&s_ there all e:vming, that he 

served no drinks to the accused, because the accused, had said that he 

was MOD an:i could ·not.. drink, and that the accused showed no appearance 

0£ intoxicaticn. · · · 

., • 	 I • 

First Li~tenant Alice ~ Jindra, Dietitian ·(R. 47},· was with 

the a.ccus·ed. off and en at. the party from 6100 until 9 aJO, danced with 

him, spent more time with. him than· other pers ens, and he escorted her 

to her quarter§. · She had~ five or six drinks, but did not see the 

accuse.d take a -drink. He did not appear ·to be intoxicated (R. 47, 48,

49). · . , 


. ' . . ' ' 

, .. Captain Paxton, ,Medical. ,Administrative Corps, who was Medical 

·· 	 Adminis_trative Officer of the Day (R. 50), dropped in on the party- £or 

·tbree,or four minutes about·1930 and again at about 2115, after 

· everything was cleaned up, and saw the accused at the reception desk 


·. ~ortly after 2100.,. He saw no appearance of_intoxicatiai am did not· 

s . 
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see the accused drink anything. At the desk, the accused appeared 
angry, and was :itJ.structing the clerk to notify him immediately i.f 
Lieutenant Potts returned to the hospital,, saying that he did not 
like to have visitors there after hours (R. 50, 51}. 

captain Daiy; Medical Corps, 'Was Alternate Medical Officer 
of the Day (R., 52}, He was at the party from 6sOO~until about lOsOO · 

' 	 or later, after the. others;lef't. He did not see the accused take any 
drinks, and the accused did not appear to be iritoxicated. '.When the 
accused left, about lOsOO or earlier, h•asked the witness i.f the llit­
ness would be around.' The witness said he would, and c:alled the dis­
pensary to give notice that he was holding down the duties of 'YOD" 
(R. 52). This was in accordance 'With custom, :where the regular "MOD" 
wanted to go out, and had happened frequently/without formality (R. 
51-54}. The witness assumed that the accused was going out sc:mewhere 
and wcw.d be back before lcng (R. 53-55). The witness remamed in the 
hospital or nearby an::l wit,hin call (R. 54:, 55, 56} and was still "hold~ 
ing dolmtt llhen Liwtenant Colaiel Brannan took over at lls30 or 12s00 
o'clock, whereupa1 he went to his quarters; after Lieutenant Colonel 
Brannan had said he should do so and not remain to sleep in the "MOD" 
room (R. 54). The, witness had assumed that he -.as still acting as 
"MOD" in place of the accused, and that the accused would notify lrlm 
llhen he returned (R. 54). He did not put on the brassard, llhich the 
accused retained (R. 55). The witness did not see the accused any 
mare that eveirlng (R. 55). The witness rad had two er three drinks 
at the party (R. 53), but was not intoxicated and did not see fit to 
turn the job over to someone else (R. 55).· 

First Lieutenant Anderson, Station Hospit.!11. Adjutant, .testi ­
fied (R. 'J"/) that it was common practio:e for officers there to be. 
relieved from duty assignments informally by merely obtaining substi ­
tutes for themselves, and that this ms done w.l..th the Base Surgeon's 
knovrledge. · 

Private Rodela (R. 58) -was Charge of Quarters, on duty at the · 
main desk at the hospital uritil 11:00 o'clock en the night in question, 
and received Lieutmant Potts, at 9sl0 o'clock. Lieutenant Potts asked 
to be allowed to see his wife. The witness said he wcnld rave to see 
the Administrative Officer of the Day, Captain Paxton, as visiMng ho'\ll'S 
mded at 8130. Tq.e accused then came in, used the telephooe, and then 
told Lieutenant Potts that it was after visiting hours and he could 
not see his wife, but W011ld have to leave. Both officers left the desk. 
Lieutenant Pat.ts returned an::l asked the witness if the accused was ' 
drunk. ~he witness said he didn1 t lmow (R. 58). The accused did not 
appear to be intoxicated, nor did he lQok or act unusual. The witness 
observed nothing to indicate, and did not know, whether the accused 
was <1r v.as not drunk (R. 59) •· He acted in a normal manner (R. 60). 
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Private First Class Ha.rtnann relieved Private Rodela as 

.Charge of Quarters at 11100 o'clock. Previously, at about 8130, 
he saw the accused talking with Private Rodela and saw nothing unusual 
in his actions or appearance (R. 61). . · 

Captain Kessell• s testimony was stipulated (R. 61). He saw 
the accused at the i;arty during the evening, -and afterward, at about 
2130, t!;ilked with him 8tS they saw th.at everyone was out o.f' the looilge, 
and put out the ·lights. The witness then walked with the accused to 
the Bachelor Officers• Quarters, where the witness went i.n and the 
accused m.lked to the hospital. The witness did not see the accused 
drink anything•. When he last saw.him, the accused's £'ace was a little 

-" flushed, as though he might have had some drinks, but he 119.lked and 
· talked normally and showed no indication that he was.intoxicated en011gh 

.to impair the rational and full exercise of his faculties (R. 62). 

. . Captain Bickerman,, Medical Corps, A~iation Physiologist (R. 

63), qualified as an ·expert, testified that seconal is a barbiturate 


_derivative used to induce sleep. Its. action is hypnotic, for 'sedative. 
purposes." It is a drug, pharmacologically speaking, :t>ut not of the : . · 
cl.Ass of opium, cocaine,· morphine, paregoric or· marihuana. ·Addiction 
is rare. The use of three grains in the average _:individual 110uld 
result in half an hour in drOll'Siness and normally in sleep. · In a , 
sensitive individual it might produce excitability and. even· slight .· 
emotional disturbances before iull seoative action would oc~ur (R•. 63) •.· 
On being awakened, the person wOJ.ld be in a stage of disorientation 
for. several minutes; with sluggish reflexes· and thinking (R. 64). This 
stage ot impairment would affect orientation only, not mental or physi~ · 

,.. 	 cal efficiency, arid 110uld last probably ten or .fifteen minutes, after 

which the subject would be fully aroused and his .effici~cy would not 

be significantly impaired (R. 65). Seconal .1'0Uld not'.leave a breath 

odor similar to alcohol (R. 64), but many elixirs, cough medicines and 

throat ·1Bshe13 110uld do so :(R. 65). , , ,,. · , · ·' · 


; The accused testified (R. 66). ·A 'graduate_oi':the'lledical 

College of the University of'. lllinois, he practised medicine as a 


· .civilian from January 1929 to 24 December 1942, ·'When he:.entered· the 
military servu:e as a medical officer. His civilian practice, 119.s 
general in character' with emphasis m obstetrics, gynecology and 
surgery. He ran a thirty-five-bed hospital at Charlestcn·;·· Illinois. " 
He was assigned to duty as a Ward· Officer at Tcnopah.' Ch 11· March 
1945 ·.he·attended the cocktail party. He helped arrange the· day room · 
and was there when the party began. Thirty or forty persons attended 
(R. 66). Accused had one or two drinks (R. 66,-' 67); one of which .. 
119.s before the crm got. there. He then "kept eating .thr.oughout the 
evening" from a :variety of sandwiches and _other foods served at the 
party. · The drinks were· served in regular, .shallow-bowl champagne · 
glasses•. The accused was accustomed to drinking, and_ the one or. two 
drinks ha~ no ,effect en him. (R. 6,7) He was in and out two or :three. 

' 	 ' 
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times during the evening, and left about 9:00 o'clock. The party 
broke up from a little before 9:00 to about 9:30. A.t about 9:00, 
the accused walked with Lieutenant Jindra to her quarters, then went 
"to the reception desk and the "cQ1 fl' desk at the hospital. There he J. 
talked on the telephone ,rith Captain Deia.ureal. He tried to get the. 
boys to inrn off a blaring radio so he could talk better. On finish­
.ing the conversation, he turned around, saw Lieutenant Potts, and 
asked him who he was. Lieutenant Potts said that his name wa1;1 Potts, 
he 'Was just dO"fm fro!'ll fl3izlg, and want!:3<1 to see his wife and take her 
some sand'Wiches (R. 67). The accused told him that he could not see 
her, as it vras pa.st visiting hours, but that they 1VOuld see that she 
got the sandwiches. Accused did not think that .Lieutenant Potts liked 
what he said to him. Accused then went out the front door, ,ra.ited a 
little while, ~d, as Lieutenant Potts did not cane out, went back and 
told him to get out. Accused ms emphatic, as he had "a little trouble 
between Potts and his lrl.fe.n Mrs. Potts tad made complaints about the _ 
accused "that were not justified". Accused did not lose his temper, 
but was "perhaps a little firm" ,as his instructions were to keep people 
out after visiting hours. As "OD", he could do anything he wanted to 
do a.n:i keep anybody ~t that he wanted to. He was performing duties 
as Medic al Officer of the Day (R. 68). He went back to the party. 
Before 9:00 o 1clock, ht3 got Captain Daly to relieve hi,n 'When he took , 

·	Lieutenant Jindra to her 11 BOQ" (R. 68). He was relieved for as lcng 

as that took, which was cnly a few minutes (R. 71). After leaving 

Lieutenant ·Jindra, just before 9s00 o1clock, he went to his own 11BOQ11 , 


stayed a fevr minutes, and took two seconal capsules. He went back to 

· the party, helped Captain Kessel close up, about 9:30, and walked with 


Captain Kessell toward the 11 BOQ11 • He met Lieutenant -:Paxton and had a 

short conversation with him.· He toon went to the n~;10D 11 room in the 

dispensary and Vient to bed, around 10:00 o'clock (R. 72). He wol:e up 

"!'lhen Major Armstrong came in (R. 73}. 


The accused further testified that he had sustained an injury 
to his left leg in 1935, while playing donkey-ball in a Rotary Club 
game, which required stitches and a cast far three weeks. He was 
treated by a Chi;cago bone specialist. The renaining scar was exhibited 
to the court (R. 69). This injury still ~ave him a great deal of 

- trouble at times and left him with a noticeable limp and some sway in 

his walk (R. 69). On the ni~ht of ll :M/:1,rch, his lee; rad been giving 

him trouble as a. result of playing volley-ball and dancing, ancl con­

sequently he rad not slept well and anticipated that the leg would be 

hurting again. that night (R. ~). FOt" that reason, he took the 

seconal (P .• 68). He had taken seconal only twice before, on two suc­

cessive nights more than a yexr pre~ously, to a'.ssure sleep under 

noisy cmditions (P.. 70). On the night of 11 Mlrch, considering tm 

cocktails he drank and the seconal he took, the accused ecnsidered 


_ 	himself certaioly in full possession of his mental and physical facul­
ties at all times (R. 73}. · 

g 
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Further testifying, the accused stated that re was not :in­
toxicated when he talked to Lieutenant Potts, nor 'When he was ques­
tioned by Mr. Levy and Sergeant M::Culley, 1Bjor Armstrong or Lieutenant 
Colonel Brannan (R. 70). He did not like the idea of being told by 

· Mr, Levy and Sergeant :McCulley "something ;J.ike that", and they would 
not answer him when he tried to find out i'dlat the trouble. 'V'B.s about, 
but just turned around and walked out. Accused did .not think that he 
was discourteous to them, nor to Major Armstrong (R, 69). Hia normal 
manner may have become a llttl,e brusque from doing sick call duty for 
a year•.."You get kind of tough" (R. 69, 70), He ottered to .take a 
blood alcohol test if they thought he was drunk, but they walked out 
on him (R. 70). 

' 
Accused test;Lfied th.a. 

' 

t he attended calls earlier in the 
evening as Medical. Officer of the. Day and there were none thereafter ' 
(R, 72). He waa relieved by Lieutenant Colcnel Brannan, who told · 
him to go to his room and put some clothes en and then go to his 
barracks, which orders were specific and he obeyed them (R, 70). 
Lieutmant Colonel Brannan came back when accused l'iS.S practically 
dressed and they· walked down the hall. There was an ambulance' sitting 
there and Lieutenant Colonel Brannan said that they might as well 
,ride over (R. 71)'. A.ccused· had ma.de pre-trial s:tatemaits (Ex, 1 and 
'2) in which he had declined to say whether he had beEll drinking, and 
had said that he was officially relieved by Lieu.tenant Colonel Brannan 
about midnight, and not by anycne before that (R. 71). His statement 
that he rad taken. seconal was made in a later supplemental statement 
and not mentiaied :in his original statement because it did not then 
enter his mind 11what they were trying to do". He did not then mention 
the .earlier relief (by Captain Daly) because that was only for a few 
minutes, to take Lieutenant Jindra. to her BOQ (R. 71). J . 

Accused admitted walking through the hall and being in the 

reception room in the dispensary naked, ba.t considered the place 

secluded at that. t:ime of night, in the presence of men only, feminine 

invasion being possible but. unlikely {R. 74, 76). Visiting hours 

were 6130 to 8130 (R. 76). The accused customarily sleeps without 

pajamas (R. 69) and goes naked about his .bedroom or sleep:iilg quarters 

without consciousness of shame (R. 74). · 


In response to questions by the court, the accused stated 

his belie£ that neither drinks nor seconal had affected his attitude 

toward Lieutenant Potts, but that he 11expected" that he was ,somellbat 

antagcnistic the second' t:ime he told Lieutenant Potts to leave, after 

-,,a.iting to see that he did leave, thinldng that Lieutenant Potts 


· might try to go in, in violation of rules, and cause trouble.· He 
cmsidered his attitude normal in view of the circumstances, including 
Mrs. ,Potts• previous complaint against him (R. 75, 76). 

9 
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5. The evidence leaves no doubt .that the accused officer drank 
more than one cocktail glass of a rather potent concoction of cham­
pagne-brandy punch at a hospital staff cocktail party at some times 
between 1730 and 2130 hours on the day and at the place specified, 
mile he was on duty.as Medical Officer of the pay. It appears prob­
able that he did not drink heavily nar join in the general course of 
the drinking at the party, but, an the ccntrary, deviated cru.y 
moderately from ·an expressed intention to refrain from drinking because 
he was on duty in that capacity. · · 

Nobody remembered· seeing him take ~ drink, but he admitted 
in his testimony that he took one qr two and admitted to the Field 
Officer of the Day ai the, night in question· that he had tw9 or three. 
He was once observed walking across the room with a glass in his hand, 
but the 'Witness did not observe whether there was anything in the 
glass or what was done 1Vith it. One of the two officers who were 
serving the punch filled a glass near him tta few times", that might 
have been the accused's glass but was not.shol'IIl so to be. The 'Wit­
nesses who were at the party, and thus had their perceptive faculties 
modified er enhanced by their O'Wil participation in the convivial 
spirit of the occasicn, saw no indicia of intoxication, whereas, most 
of those la.eking that stimulation observed signs of intoxication in 
some degree. Neither of the two enlisted men on duty with the accused 
saw anything unusual, but the Flight Officer who was Officer of the 

- · Day, the Sergeant of the Guard, and the Field Officer of the Day all 
did, and finally the Base Surgeon, the accused's com:nand:ing officer, 
saw him and regarded him as "moderately well" intoxicated~ The sug­
gestion that the accused was drunk originated with Lieutenant Potts, 
the young officer who was brusquely. excluded from the hospital after 
visiting hours by the accu:;;ed, and between whom and the accused there 
was some animosity by reason of a previous complaint mi.de against 

. the accused by Mrs. Potts, but the other witnesses who su.bsequently 
observed the accused were acting in.their official capacities, 
apparently without animus against him. 

' . 
The Base Surgeon properly appraised the situation when he 

relieved. the accused from duty an ~ical Officer· of the Day for the 
sound and valid reason that the accused I s sobriety had bea11 called 
in question and appearances indicated· that he had done some dri.nkine, 
regardless of extent. Persons needing the services of the Medical· 
Officer of the Day should-not be reqaired to speculate upon the degree 
of his intoxication. Mere suspicion is enough.to justify his relief 
from that duty. It is not enough to convict him of being found drunk 
on duty. 

• Drunkenness, within the meaning of Article of W3.!' 85; is 
. "any intoxication which is sufficient sensibly to impair the rational 
· and full exercise of the mento.l and physical faculties". The J . .:.t;y 

-	 involved "may be of a merely preliminary or anticipatory nature, 

such as •••• awaitin~ by a medical officer of a possible call for 

his services" (MC~{ 1928, par~ 145). According to Winthrop's oft ­

quoted passage (Military I.aw an,d Precedents, Second Ei::Ution, 1920 


! 

10 
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Reprint, p. 612-13), the accused is to pe held to be 11drunk11 when 

his intoxication is such that, although he ma.ybe able to perform 

his duty imperfectly' or get through it after a fashion, he cannot 

perform it properly,· na due, proper and full execution being that 

which is required of him", but where he is in fact qualified to 

·perform the duty as it should be done:;_. "the c:1rcumstance that he is 

enlivened or made dull or unwell by his indulgence will not alaie 

render him chargeable under the Article". • 


A Medical Officer of the Day is peculiarly undez: the duty 

to keep himself alert an:i ready to respond to possible calls for his 

services (CM 223.315, Frawley, 13 BR 367J CM 209825, Stanley, 9 BR 

135). - The accused was clearly on duty, wld should so have ccnducted 

himself that his sobriety could not reasonably have been impugned. 


The case is not as strpng as the Frawley and Stanley cases, 
cited. The accused did not fail to respond to any call for services, 
because· there was no call and he -was not put to that test. Neither 
did he place himself out of reach of calls, nor does it appear, that 
any substantial difficulty was 'bad in awakening him. Upon the whole 
record, the case is relatively weak, but sufficient. The accus~ 
was not very drunk. By common standards, he may not· have been 11drunk11 

at all, and it is regrettable that the record of a professional man 
19ho has served his country and his community usefully should be :mll'red 
by ca,.viction for such an offense, but there was ample evidence before 

· the court to· justify its findings that the accused was drunk, by the 
very rigid· standard applicable to his case. V!ith all reasonable 
allOV"T.inces for personal peculiarities, the appearance and actions of 
the accused were such as to convince several witnesses not hostile 
tovrard him that he was under the influence of liqi1or. His mental 
and physical faculties were impaired to an appreciable extent., he had 
done some -drinking., and he was ai duty. That is enougn. The appro­
priateness of too sentence is matter far consideration elsewhere in 
the due course of military justice. 

. The use by 'the accused, according to his om testimony, of 

secmal as a sedative en the night in question, is not regarded as 


· determinative of any issue in the case. As a physician himself, he 
may fa:irly be assumed to have known its effects when used after 
whatever drinking he rad done and to have risked any resulting aggra­
vation 9f the effects of intoxicants previously consumed. On the 
evidence, it is unlikely that it had much effect on the condition of · 
the accused. Its use was not such, in.our opinion, as to invoke any 
issue of intoxication by the use of 11drugs 11 , within the m0'1ning of 
par. 145,,page 160,· MCi.f 1928. 

6. Clemency has been recommended by letter of Colonel Perry B. 
Griffith, Air Corps,· a member of the court -who sat at the trial. The 
letter is ·attached to the record .of trial. · 

11 
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7~ The accused officer_ is nearly 43 ~ars of age, na.rried, · 
'With.cne minor ®.ughter. He is-a native citizen, resident· of 
Charleston, D.linois, where he practised medicine for about fourteen 

·years and ovmed and operated a' thirty-five bed hospital. He is a 
duly qualified and licensed physic :Lan and surgeon, a graduate of 
the College of Physicians and Surgeons of the University of Illinois 
and a member of the American and other medical associations. He 
seE'ved as a first lieutenant in the Medical. Officers• Reserve Corps 
from 1935 to 25 April 1941. He was appointed and activated as a · 
captain, Medic.al Corps, Army of the United States, 10 December 1942. 
His physical- examination records show· him 'to be 71½ inches tall, · 
weighing 204 pounds, and to have sustained an operative removal of 
the aErnd-lunar cartilage o_f the left lmee six or seven yea.rs before 
his mtry upcn his present. tour of duty. 

- . 

s. The court was 1ega11.y constituted. No errors injuriousiy 
affectmg the substantial rights of the.accused ware canmitted during 
the trial. rn· the opinion of the Board ~f Review the reco?d of trial 
is ·1egally Slli'ficient to support the finding of guilty and the sm­
tence and to warrant confirmation of the· eElltence. ··Dismissal is 
ns.ndatory upon conviction of an officer of a violation of Article of 
War 85 in time of ,ra.r. 

12 
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SPJGQ - Cll 20063.S lit Ind 

JUL 121945liq ASF., J.100., Washillgton 2S/D. C~ 

,TOI The Secreta17 of 'l&r 

i. Pursuant to Executive Order No. 9556., dated 26 Yay 1945., there 

are transm1tted he:rnith tor your action the record ot trial and the 

opinion ot th.a Board ot Review in the case ot Captain Joh:a. R. llaander 

(0-34].6ll)., lledical. Corps. . . . 


· 2. Upon trial by general court-martial this officer was convicted 
ot being tound drunk while on duty as lledical Officer of' the Day at · 
Tonopah A'f'm.Y' Air Field, Tonopah, Nevada, on ll Yarch 1945., 1n violation 
ot Article ot War 85. He was ·sentenced to be dismissed the service. The 
revin:Lng authority approved the sentence and forwarded the-record ot 
trial f'or acti01l under .lrticle ot War 48. · 

3. A 8Wllm&1'7 ot the evidence ma,,. be found 1n the accc:mpanying 

opinion ot the Board ot Review. The Board is ot the opini~ that the 

record ot trial ia lega~ euf'ficient to support the .t'inciings and · 

sentence and to •rrant contimation ot the sentence. I concur in t.hat 

opim.01:1. 


The accused •a on duty as Medical Officer of the Day at Tonopah 
·.lrm;r Air Field.,' his tour of' duty· extending tor 24 hours from 0000 on 
ll March 1945. A cocktail party was held tMt evening. by the Dental 
Otf'icera at the station f'or the medical start., 1n the dayroom ot the 
hospital.· The accused attended the party and, although he expressed 
an intention to retrain f'rom ~ because ot his special duty and· 
exercised such restraint tbAt none o.r the ll'i.tnessea at the party saw 
him take a drink or observed arq sign of intoxication on his part., he· 
did., according to his.own admissions., take .tran one to three glaSBH 
ot champ&gne-brand;y- punch during a period f'ran 1730 to 2130 o'clock. 
Shortl;r attar 2100 o'clock., he rather abrupt.q excluded a young officer 
trom the hospital who bad called to ask to see bis wife after.visiting 
hours•. 7here •s antagonism between the accused and thi.s officer b,y 
reason ot a previous complJlint made by'· the wife ot the .otticer against 
the accused• "llbich canplaint was regarded by the accused and b,y his 
superiors as unsupported. The officer so excluded· complained to the, 
Otticar ot the Da7 that the accused was drunk. Officers who went to 
talk with the accused in response to this canplaint were convinced b'an 
his manner and conduct that he •s., to some degree., under the influence· 
ot liquor. H1s camnanding officer., the Base Surgeon., ns ot that opin­
ic.i when called in to handle the matter and relieved the accused about 
midnight. 'lbere ftre no calls tor the· accused to render medical services 
that evening. He remained wit.bin call. at all times., except, tor a fn 

' \ 
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minutes earlier in the -evening, while he walked 'With a nurse from the. 
part,' to her barracks, during llbich period he made proper &1T&Dgemente 
tor hi• temporarr relier. TM preaent obargea 1Nre referred tor trial 
as an eDmplarr meaaun over atrcmg recommendat.1.ons tor d1spOsit1on 
less onerous 1n character. One experienced member of the court .re-,; 
commends clemency•.'l'he Start Judge ldvocate commente 1n h18 revin 
t.hat dismissal is mandatcry upon conviction !or violation or .lrticle ot 
War 8S, and that commntation 1a matter tor the confirming authorit,', 
but that there is nothing 1n the pre-trial investigation or the record 
to indicate that the accused baa not rendered, or might not render• . 
competent ·and et.t'icient service. _Upon the whole record} 11'1.th :tull con­
sciousness ot the necenity !or requiring strict sobriety on the part· · 
of an officer in his position, it appears that the extent and grant,' 
or the accused I a offense have been aomnbat magnified 'b7 personal. 
antagoniams and eccentricities, that he was drunk onq 1n the legal . 
sense that his faculties were somewhat impaired and not in the ordinar.r ·_ 
sense of the term, and that tbe ends of justice do not require the 
accused's dismissal. · 

I recomnend that the sentence be confirmed but commuted to a 
reprimand and forfeiture ot $50.P67 per 1110nth tor three montba, and 
that, as so commuted, the senten_ce be carried into u:ecution• 

. 4. Inclosed 1• a form ot action designed to cal"l7 into exee11­
tion the foregoing recommrmdation,· should it meet 11'1.th your apprcrval. 

2 Incls MIRON C. CRAMER 
l. Rec ot trial llajor General 
2. Form ot action , The Judge Advocate General 

( Sentence confined bit c0111111ted to a reprimand am forfeitures of $SO. per month 
for three moatha. OCll:> 365, 2S Jl1:q, 194S). 
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Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGQ-CM 280656 

UNITED STA.TES 	 ) . AFRICA-KIDDLE -EAST THEA.TIB 
) 

v. 	 .) · Trial by o.c.M., cmv~ed 
) at Cairo, Egypt, 23, Z7 · 

Uajor CLEOPAS J. MF.SSm April, l, 2, 3 May 1945. 
(0-303156), Air Corps. ~ Reprimand and fine of 

) $250.00. 

OPINICJi ·of the BOARD. OF REVIEK . 
ANDREIS, :rn.EDEEICK and BI:ptffi, Judge Advocates 

·1. The record of trial in the case 'of the officer named above 
has been uamined in the Office of The Judge .\dvocate General and there 
i'ound lega~ insufficient to support the findings and sentence. The 
record has nOII' been examined by the Board of Review, and the Board 
submits this, its opiniai, to The Judge Advocate General. 

2. The only questi<X1 involved in this case is whether the officer· 
appointing the court was the accuser or prosecutor (AW 8)~ Accused waa 
found guilty. of Charge I alleging' a violation of the 61st Art,icle of 
War and ~he Specification of Charge I alleging absence without leave 
from about llsOO a.m. Oll 4 April 1945 to about 6100 a.m. on 6 April 1945. 
He was found not guilty of the other Charges and Specifications. HOii'- · 
ever, a brief discussion of them is necessary to an understanding of the 
problem involved. Charge II alleged a violation of the 96th Article of 
War and Charge III a violation of the 95th Article of War. Specification 
l of Charge II alleged that accused did wr.~gful.J;y and without. authority 
direct that a United S;t.ates Government airplane be flown to Alexandria,' Egypt, 
for his own persoria.l ber.ief'it. Specification 2 of Charge II and Specif'i'caticn 
l of Charge III alleged that accused, with intent to deceiye Brigadier 
General Ritter, officially stated to General Ritter that he. had been Cll 
authorized sick leave in Alexandria, Egypt and was in possession of 
official orders authorizing such leave, which statement was known by the 
accused to be untrue, in that he rad no such ·ord~s.. Specificati<Xl 3 
or Cbai:ge II and Specii'icaticn 2 of' Charge III alleged that accused offi ­
cially' stated to General Ritter, with i,ntent to deceive him, that the 
trip ma.de by plane to Alexandria, F.gypt, was a necessary routine check . 
flight and was not made specifically' for the purpose of taking him to 
ilaandria, Egypt, which statement was known by the accused to be untrue, 
in that he. personally directed the trip be ma.de for his benefit. Accused 

was sentenced to be reprimanded and to be fined $250.00~ The reviewing · 
authority approved the sentence and ordered it executed.. The proceedings 
were published 1D General Co~Martial ·Orders No. 7, Headquarters Africa. ­
Middle East ~ter, Cairo, Egypt, 15 !&ly 1945. ,. 	 . 
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.3. en 5 April 1945 Brigadier General \filliam L. Ritter, United 
States Army, 'As temporarily in. command of the Africa-Middle East 
Theater in the absence or Major General B. F. Giles (R. 21, 22). tt 
came to his attenticn that ·the accused was absent in Alexandria, Egypt.· 
After making inquiries for the purpose or asc~taining whether the ac­
cused had leave orders and i'inding that be had none (R. 22, 26), General 
Ritter called Headquarters or the Middle East Service Command to locate 
accused and instruct him to return to his statiai (R.- 22). en the morn­
ing or 6 April 1945, General Ritter directed Colcnel Paul H. Mc:Murray, 
JAGD, his Staff' Judge Advocate, to be present while the accused made hia 
report (R. 2.3). The General questioned the accused concerning his absence 
and the flight to Alexandria, Egypt (R. 8.3)~ The accused stated to the 
General that he bad authorization tor the leave, and that the !light to 
Alexandria was a routine test or check (R. 84). (These statements are 
the false official statements alleged in Specifications 2 and .3 o! 
Charge ·II and Specifications land 2 of Charge III). Thereupon, General 
Ritter instructed the accused "tQ return to his quarters in arrest", be­

, cause he intended to designate an officer to investigate the circi.µnstances 
. 	 connected 'id.th the accused's trip to 'Alexandria (R. 2.3). Arter the con­

ference General Ritter stated to Colonel McMurray that it "looked like". the 
accused was guilty of some serious offense (R. 1.3, 14)•. General Ritter 
then directed the Adjutant General to appoint an officer to investigate 
the matter (R~ 25). At this time General Ritter had a personal but not 
an official opinion of the guilt of the accused (R. Z'/, 28), but bad no 
personal ill-will or feeling toward him {R. 28). Upon receipt of a 
written report from the officer ms.king this prel.imina.ry investigation, 
General Ritter caused charges to be dra,m (R. 26), but did not draw them 
himself and did not •participate activelj'" in drawing them (R. 9). He 
testified before the investigating officer (R. 29) and at the trial· as 
a witness for the prosecution (R. 79-86). The General Court-Martial '.Which 
tried the accused was appointed by command of General Rit.ter per paragraph 
l, ,Special Orders No. 101, Headquarters, Africa-Middle East Theater, 
Cairo, Egypt, 11 April 1945. The charges against the accused were signed 
by Major Stephen L. K. Kay, IGD, as accuser (R. 7). · 

I ' • 	 ­

en behalf of the accused a motion was made to dismiss all of the 

Cbarg~s and Specifications.· It was alleged that the court did not have 


· jurisdicticn of the subject matter since General Ritter, the appointing 

authority, was also the prosecutor or accuser (R. 8). Testimony was -· 

taken in support of the motion (R. 9-.30) and the motion was denied (R • 

.31). Colanel McMurray, Staff Judge Advocate, Africa-Middle East 

'.[heater, testified that General Ritter would not be .the reviewing 

authority (R. 15, 16). '.[he reviewing authority was Major Genera~ B. F. 

Giles. ' 


4. Article of War 8 provides that • •••• when any such commander 
-(referring 	to those'empowered to appoint general courts-nartial) is the 

accuser or the prosecutor of the person or persons to be tried, the 

court shall be appointed by superior competent authority•••• •.· 


~ 	 .. 
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Paragraph ~ of the Manual tor Courts-Martial (1928) interprets 
the term "accuser· or prosecutor• as used in Article of War 8. It pro­
vides, · 

\ 

"Whether the commander who convened the court i8 the 
accuser or the prosecutor is mainlJr determined by his personal 
i'eeling or interest in the matter. · An accuser either originates 
the charge or adopts and becomes responsible for it; a prosecu­

. tor proposes or undertakes to baTe it tried and proved •• :. A.cticn 
by a commander which 'is merely oi'i'icial and in the strict line of 
his duty can :not be regarded as sufficient to disqualify him. 
Thus a division commander, may, without becoming the accuser or 
prosecutor in the case, direct a subordinate to investigate 
an alleged ofi'ense with a view to formulating and perferring (sic), 
such charges as the fact& may warrant, and may- re.f'er such charges 
for trial as in other cases.• . 

.l further definiticn of the term •accuser• is. fo\Uld in paragraph 
60.of the Manuals . ' 

j ' . 

• •• • But wbile prims. facie the person who signs and 

swears to the charges 1s the only accuser in the case, that 

is not alllays :true•.·There may be another 9r others who are 

real accusers.• 


General Ritter "Was the coD11W1der who convened· the court. J.s the 
Commanding General for the time being he had authority to convene a 
General Court-Yartial unless his authority was limited by Article of Wars. . ' 

In· an opinicm by Colonel ffl JJ 1am A. Rounds, A.ssiata.nt. Judge Advocate 
General· (CM 278502, Ycnmg), this same questicn was discussed.· The · 
officer having general oourt-ms.rtial jurisdiction gave an order to ,· 
certain WACs to return- to work. For violatim of this order they were \ 
tried and convicted by a general court-martial appointed by him. In the 
course o! the opinion it was stateda 

•In ref8lTing to •merely_ official'' action 'in tlie stric-t 
,line o! his duty', ·the Manual is not. intended to include & 
situation like the present one where the coovenj,ng authoritf 
is himself the prime mover an!i adverse party- in the very trans­
action wbich farms the basis Qf the charges. Nowhere have •• 
!ound~even a suggestim that an officer can play- so vital a 
part in the· originatica ot .the charges and still: sit in judgment · , 
upon thell. Lack o! pereanal. relaticma41,p ·to and. direct pars~ 
knowledge o! the 5tter out o! which charges grew is stl.'essed aa 
a quallficatim .tor the right to~c01lvena a court. (See, for ex­
ample, l6 Ops• .ltt7. -~· 106, l Aug. 1878).• · · .. · · 
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ilthough General Ritter did rtot sign the charges as accuser, he had 
a persooal ·interest in the prosecution ot the accused. · This personal 
interest is based upon the .fact that the false official. statements which 
are the basis of Specifications 2 and 3 of Charge II· and Specifications l 
and 2 of Charge III were alleged to have been made by the accused to 
General Ritter with the intent to d·eceive him. GE11eral Ritter thus 
became personally identified with the charges and was a witness against 
the accused. His interest in this case is readily- distinguishable .f'rom 
the of'.f'icial interest o.f' f1'fery commanding gmeral when he orders the · 
investigation o.f charges against a member o.f' his command and refers them 
for trial. Official action by a commander which does not disqualify 
_him .from appointing a court is illustrated in paragraph 5!. of the Manual, 
quoted above.· 

It is innaterial that General Ritter was not the reviewing authority 
and that accused "Was acquitted of the Specifications and Cha.rges upcn 
which General Ritter was a 'Witness for the prosecution. Article of War 8, 
:µi providing that a general cour~tial shall be appointed by superior 
competent authority when _the commander harl.ng the appointing authority · 
is the accu.eer ·or the prosecutor, applies-=to the situaticm as it existed . .·· 
at the time of the convening of. the court. The legality of the appointment : 

. of t,.he court cannot be made to depend upon the outcome o! the trial and 

.the chance that the o:t'ficer appointing the court my not be tbe reviewing 

authoritT under ~~le o_f War. 46. 


. ·: . It is liknise illlmateri&l that General Ritter felt no i.1l,.will · 
. · toward the accueed. The purpose. of Article of 'War 8 · is· not ~ to . 

_. · · protect the accused tram trial b7 a court appointed b7 a. person aetua.ll.y 
. ~ejudiced against him, but' also to make certain that the appointing 
, authority is· eo entirel.7 unccxmected with the transactions giving -riae . 
. to the charges that reasonable persons will not impute· to him any· personal 
feeling or interest in the -.tter, but my rel.7 with confidence upcm an: 
impartial trial by an unprejudiced court. · · 

The court having been improperl.7 constituted, tbt proceedings are 

null and_ To1.d•. · · · · ·· 


s. in' vi81r of our decisioo, we refrain from commenting upon other' . 
questims of law ccntained in the record~ · 

6•. ,For the reasons. stated, the Boa.l'd ot Review is of the opini<m, 

that the record of trial ·1.s legal.17 insuf!icient to· support ·the .find­
ings of guilt)" and the sentence. - . · 
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SPJGQ-CH 280656 1st Ind 

Hq ASF., JAGO., Washington 25., D. C. JUN 2 81945 
TO: The Secretary of War . . 

l. Herew.l. th transmitted. for your action 'Under Article of War 5o½, 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and the act of 1 August 1942 (56 Stat. 732)., is the record of trial in 
the case of Major Cleopas J. Messer (0-303156), Air Corps, together with 
the foregoing opinion of the l3oard of Review. 

2. I concur in the opinion of the Board of Rev.iew, and for the 
reasons stated therein recommend that the findings and sentence be vacated 
and that all rights, privileges, and property of 'Mlich accused has been . ' 
deprived by virtue of the .findings arrl sentenctt so vacated'be .restored. . . ; ~ 

3. Inclosed is a for:.1 of action designed to carry into effect the 
recommendation hereinabove made., should it meet with approval. · 

Q_ - ~o.---~--.....­
2 Incls. MYRON c. CHA.MER 

1. Record of trial Major General 
2. Form of action The Judge Advocate Gener.al 

( Findings and aentence ncated, OCK> 'J'Z'l, 9 ~ 194S}. 
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.lrm;y Service Forces . 

In the Ottice of The Judge Advocate General 
lfaehington, D.c. 

ts , ....:-~.,· J!"l 1945-SPilllV-cM 280661 

UNITED STA.TIS FOURTH SERVICE CCJr!MAND 
-~ ABMY SERVICE FORCES 

v. ) "y . 
Tri.al by o.c.M., convened at 

Technician Fifth Grade ) Camp Butner,_North Carolina, 
'IHOMAS TERRO (3.8227107), ) 9-10 May 194.5• Dishonorable 
Supply Detachaent, Section ) discharge and eontineme:ut 
2, Service Command Unit ) for thirty (30) years.
1460, Station Complement, ) Pinitentiar7.; 
Camp Butner, North Carolina. ) 

I • ) 

, ' 

REVIEW by the BOARD .OF REVIEW 
SEMAN, MICELI and BEARDSLEY, Judge Advocates. 

I 

l. The record of trial in the c,ise of the above-rumed soldier has 
been examined by the Board of Reviell'. 

2. The accused was tried upcn the following Charges and Specifica­
tions 1 · 

CHARGE I a Violation of the 93rd Article of War. 

·Specificationa ;In that Technician Fifth Grade ThOllas Tarro, 
Supply Detachment, Section Two, 1460 Service Command Unit, 
Station Can.plement, Camp Butner,. North Carolina, did, at 
Durham, North Carolina, on or about 11 March 1916, with 
intent to commit a· .teloey, Tiz, murder, commit an ·assault 
upon Allen Filmore, alias Al Filmore; by w:Uliully and 
feloniously cutting and stabbing the said Allen Filmore, 
alias Al Filmore, on his body' with a kni.te. ., 

. . . 
. ' 


CHARGE II a Violation o.t the 92nd .lrticle o! War. 


Specification&· In that Technician Fifth Grade Thcsas Terro, 
Supply Detachment, Section Two, 1460 Service Cana.and Unit, 
Station Complement, Camp Butner, North Oarolilla, did, at 
DUrham, North Carol.1.ria, on or about; ll Jlarch 1945, 'with 
malice a.forethought willfull.7, deliberately, .feloniously, 
unlawfully, and with premeditation, kill one Ola Patterson, 
a hum.an being, by cutting and stabbing her on her body with 
a knife. • 
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He pleaded not guilty to all the Charges and Specifications. He was 
found guilty of Charge I and its Specification. · Under Charge II and 
its Specification by appropriate exceptions and substitutions he lfaS 

found guilty of manslaughter in violation of Article of War 93• No 
evidence of previous convictions was offered. Accused was sentenced to 
dislaillaorable discharge, total forfeitures and confinement at hard 
laboi'.,tor thirty years. The reviewing authority approved the sentence, 
designated the United States Penitentiary at Atlanta, Georgia, as the 
place of confinement, and forwarded the record of trial £or action 
wder Article of War So½. · ·· 

3. The following is a summazy .of the evidence adduced upon the 
. trial. 

!.• For the Prosecution. 

Ola Patterson, accused's fiancee (R. 9; ll7), with whom he had 
been keeping company ;for a year, lived in a •tourist home• (R. 9) which 
was operated by Viola Snipes in Durham, North Carolina. Miss Patterson 
was the niece of Allen Filmore. These three persons and accused were 
drinking and listening to the music of a picalo or juke box in the beer 
parlor of the resort en SUnda;y, l;t March 1945• Earlier in the day they 
had visited another resort., knolt'l'l as Baileys, where the, drank together. 
After a time the Snipes woman left the room and induced a nap by- taking 
sleeping tablets. The first discordant. note was. struck llben accused 
returned to the ro01D after a brief absence and remarked to his sweet­
heart; and her uncle, "You two are too thick•. Ola answered, •No, that 
is my uncle•. 9There is noth:in.g between him. and :me•~ F.ilmore said, 
•If' that•s the best you can do, she's a lady, I'm going out•. (R. 66;
61 1 82). .kcused 1'hipped a knife out from his pocket, and stabbed or 
struck bis sweetheart about the £ace or neck. She fell to the fioor, 
cryi~ "Oh, Themas, you cut me" (R. 2.33, 235). Filmore started tor 
the door. Accused said, •Nobody goes out or here•, and a .fight began 
between bia and Filmore, who was cut and stabbed about the arm. and 
neck tmliil he fell to the floor. Filmore pleaded, •Don't cut me no 
more•. Accuaed replied, 1Itll finish ;you both• (n. 67). Mrs. Snipes 
waa a1'8kened b;y a crash against the bedroan door. She opened the door 
into the beer ~rlor, and' a:s she did so, accused ran out the front 
'or atreet do~ (R. 17, 18J, am Filmore said., •You got nia, ·;you got .ae• 
(I• 18)• . Blood waa Ota.,. the. floor by- the dool"ll'87• Filmore was lying en 
the fi001"1 bleeding copiousl3'. She ran back into the- bedroom and called 
the police· on the telephone. Abodi thi.1 time, Jessie Smith, the 
daughte~,"at. _Viola Snipes, cu.a to visit ~r mother. A.• she opened the 
door tr,c1ftlw _l'W'eet, lhe saw &"'111-4, who wu standing, by the door to· 

.• f • • ........... 
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the bed.roan. He was. bleeding about. the face. A lcnif'e was in his hand 
(R. 87). She asked accused what the trouble was. He made DO answer, °' 
but reached down, lifted Filmore up, and drew the knif', across hia 
throat. Then, turning toward Miss Smith, accused said, •come in•, 
a1'ld start.ed toward her. She "broke and run• (R. 88), and did not go . 
back in until the police came'·(R. 89), five or six :minutes afterward· 
(R. 94) • 

.lccuaed left the resort and walked rapidly down the street. Jack 
Pettigrew saw him stop at; the first earner, a block 1/:f/1&7, llhere accuaed 
removed hie· blouse and tie, and threw thea down an embankment. · He 
started to walk away, and then "broke into a trot• (R. 62). . 

' . .· 

'When the police arrived, both victims of the cutting nre uncon­
scious. They were bleeding .f're·~ (R. 40, 41, 49). An ambulance was 
called, and they were taken to the hospital. There en.a Patterson died 
that enning, 'Without ever regaining consciousness. 'Ihe physicians · · 
found five kni.t'e wounds about her face and neck (R. 8; Pros. Exa. 2, 3). 
Filmore was foum to be suttering i'r0111 two penetrating wounds. One stab 
wamd was 1n the chest, penetrating to the lung tissue,' and the other 
il'1 the arm•. ihere nre three slashes, or Mti.ng wounds on his face, 
throat and neck. Filmore ultimately' recovered, and was a witness for '. 
the prosecution upon the. trial. . 

After conversation with Pettigrew, ·the- police otticers ,rent to the 
' 	 embankment at the corner, where they found a <bloodstained anv blouse· . 

and necktie {Pros. Exs. 51 6). The next; _day~ another 
0 

'!)).oodstained blouse 
(Pros. Ix. 7) which belaiged to accused, was found in a S'\ove in Ola. . · 

' 	 Patterson's bedr0011 in the basement (R. 100}. · · 

b. For the defense. 
, 	 . 

- Accused previoualy had told bis first sergeant that he wu going to 

, marrr -OJ.a Patterson (R. 11)). Accused had.served under this first ser­


geant; for two :,ears, and bad never been courli-marlialed or given Cc:ar.pml1' 

- punishment (R. ll.2).· He had neTer been in an-r difficulties, and theN 


had never been~ complaint about his cCllduct. 


Colporal John J • Biscardi arreeted accused near the bus station 1a .. 
Durhsm about hours 2015 on 11 Karch 1945. • Witness noticed accused na 
not wearing a tie, and caJl9d to him to stop. .ltter the· order had been 
repeated to, and ignored by, accused three tiaes,· Biscardi ran a.tt.er 
am stopped him (R. 193)_. Accused's shirt was wro.ng side out. He 'D8 
bleedi~ £ran the head. -The corporal took hiJa into the stat.ion .tor fi~ 

3. 
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aid, and then, after a telephone conversation, u.ndcufted him and took 
him to the stockade at C.t!JIIP Butller. Captain Frederick West, :u:.c.,was 
called to treat accused. (R. 177). He took three stitches in accused's 
scalp {Det. EL A). He llithdrn a 11ample o£ acClUSed1a blood (R. 178), 
which was anal,.zed b7 Seccnd Lieutenant lilorris Sebovi:h, San. Corpe, and 
was found to cmtain 1.$ :milligrUIS of alcohol per 0 clilic centimeter of 
blood, an alcoholic ccntent so large as to _indicate that accused was 
intoxicated at the time lib.en the sample na taken fa. 188-189). · · · 

After due nrn.ing of hill -rights in the premilles, accused WU ~ 
as a witneas. He testified that b8 spent the nig~ or 10 Karch llitll OJ.a 
Patterson~. The nm:li dq the7 drank beer and whiskey together. Allen 
Fil.JI.ore joined thea. lie drank hean.l.y in two resorts. Thq returned to 
Viola I a, where he fell asleep. He. came to when Filmore knocked hi-. OTer 
am st.abbed h:iJll in the head. The7 began to fight. There wu •something• 
in Filmore's hand. Ola ran up and said, •don't do that•. .lccu.aed ahond 
her an7. He was defnding hiuelt {R. 119) with an old Pitch blade 
ladi'e, llhich he had CJlfned !or about ei&ht 7ears. Viola opened the door,·· 

·and said she•• going to call the police. · .locused left. He had lift<! 
with the deceased !or n.ear]1" a year, and bad planned to marr,y her in Kq 
'o! the present 7ear (R. ll.6-117)•. He admitted ownership ot the articles. 
ot clothing (Pros, Eu. S, 6, 7), found a block aYf8J' and in the ston 1a 
deceased.ta rooa, QUt could not r811181lber placing the blouse in the stOYe • 
(R. 122). Acci1aed did not. desire to ham or Jdll ·8?270ne• He fought 11-. 
selt-detenH {R.-119)• He lOYed Ola and pushed her &"ff7, .because he did . 
ndi wam; her to get hurt (R.121). ·When the MPs asked hill ~out the 
trale, he could ruaabc- little of .what happened (R. 122). He had no . 
mem.or.r ~ leanng the scene (R. 12S). He bad drunk. a great deal ot ·. 
wbiakq {R. 128). · 

Ji•. ibe questions presented by- this reoord a~ !or the :aoat pan · 
quest.ions of tact. It accused's nrsion be correct• then he ,nus eo dnmk 
as to be unable to· enterw.in a -telonioua intent• and in necessar., sell- . 
defense fought back whim Filmore attacked h1a witJa a kni!e or razor. · 
lfiaa Patterson 1l'U ahOTed awa:r, to l&Te her fraa· injU17, when she inter­
nned in the •el.ff•' .lcouaed. is corroborated to scae extent by- the fact · 
that the aedical exa-Snatita renal.ad a cut in his scalp, to close lrhich 
three etitchee nre mcesaa17. ihe blood test indicates that he told the 
truth, llhen be •aid he had ,drunk large qaantities ot whiakq. .lccused, 
~r, does not 1atis!actor.l.17 upl.a:I n .how Ola Pattereon wu wounded 
mo death. The proceas or sharing her to one aide, •to keep her trca 

· get~ .hurt•, might nsul.t in one wound but would hard:q. cause five knil• 
_'lrcmxia about; the head and neck. 

http:1atis!actor.l.17
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· Filmore's version of the affair is coITOborat~ in part by' th• 

testim0111' of Mrs. Snipes am Miss Smith. He, too, .fails to exp1ain how 

Ola Patterson came to her death, since he says that accused struck. the 

woman in her neck and she fell to the floor at the side of the roaill and 

remained there. This explanation llight ac(?ou.nt for one wound but n¢ 

five. According to Filmore, accused made an unprovoked assault upon bJ,m 


· and announced the· intent.ion to kill both him and Ola. FrOJR this testilROllY', 
and that of Mrs. Snipes and Miss Smith it ll'OUld appear that accused ft.a . 

the aggressor.. "hen these witnesses saw accused and Filmore, t.he latter 
bad been vanquiahed. Accused ns 1n the act of slitting Film.on' s 
·,rea.aand. All. the cirCU11Stances in evidence tend to indicate i;hat accus,<i 
and not FilmCJ"e inflicted the .fatal wounds upon the woman. ~e evidence 
ms:,- be reconciled more readily ld.th the prosec:ution•s hypothesis of a 

. wanton, brutal and unprovoked homicidal assault than with the defense 
theory of self-defense. · 

If' it were conceded that the· fatal stabbing of Ola Patterson ;was 
accidental, and was · never intended by accused, nevertheless he would be 
guilt7 of homicide if the unintended and accidental stabbing of the de­
ceued was the proximate result of a felonious assault by accused upon 
Filmore. The factual _situation, lridch this record presents, is sc:mawhat 
silldJ.ar to that considered by the Board of _ReTin in cY CBI 219, Price, 
where the accused shot at his first sergeant, but u a result of poor 
marksmanship the bullet struck and fatally wounded another and unintended 
n.ctim. In that case, the accused wu found guilty of murder. In its 

' opinion, holding the record of trial to be legally" sufficient, the Board 

of Revi• saids · 


· IIThe .fact that accused intended to shoot First Sergeant 
Hawkins and actually shot •his best friend', Corporal 14iller, 
does nol. relieve· accused in th.e slightest of the cCllSequences 
of bis rash act.. The ovel""l'lhelming weight of judicial author­
ity is that a homicide such as this partakes of the quality of 
the or:lg:lnaJ act., so that the legal respaisibility of the · 
slqer is precisely what it would have been bad his aim been 
true and bis bullet struck the individual for whom it was in­
tended. 'lhe· criminal intent and malice of ths sla79r follow his 
bullet, and he may properly- be found guilty- of the mrder of one 
whose d•th be neither intended ar .desired, if the circum- · 
stances ·are such as would make him gullty or· murder had he 
killed the person at whom .he 8hot. {Ryan v. People, 50 Col. 99, 
ll4•Pac. 306 A,nno. Cas. 1.912 B 1232; Ma,weather v. State, 29 
Ariz. 460, 242 :Pac. 864, 86S; People v. Aranda, 12 Calif. 2d 

-307, 83 Pac. 2d 928; Bulter' Te People, 12.$' Ill. 641, 18 N.E. 
J38, 1 L.R.A. 211, 8 .Am. St•. Rep. 423; ·CCIIJlll. v. Caldwell, 223 

http:silldJ.ar
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Ky-. 65, 2 s.w. 2d 1055; State v. 'Batson, 339 Mo. 298, 96 
s.w. 2d 384, 388; People v. Sobieskoda, 235 Ny 411, 139 N.E. 
558; State v. Dalton, 178 N.C. 119, 101 S.E. $48; Comm. v. 
Lyons, 283 Pa. 327, 129 A.tl. 86). Fl'OJll the facts and circum-. 
stances in evidence, the· court could, as it did, reasonably 
find that the attempt to shoat; · Hawkins was malicious and pre­
meditated, and that since the death of Miller resulted there­
f'ran, accused was guilty of murder." (CM CBI 219, Price).-,. 

If in the foregoing quotation the names •Filmore• and •Patterson" were 
to- be substituted for •tiawld.ns" and "Miller• and the words •stabbed• 
and •knife" substituted for •shot• and "bullet", the language would 
almost precisely f'it •. the facts of this case. 

The evidence ns of compelling .effect, and warranted ·the court. in 
reaching the conclusion that accused feloniousfy assaulted Filmore with 
a knife and inf'lict~ wounds upon him, with intent to murder him,· 
sincer 

·•'I'trl.a is an assault aggravated by the concUITence of a 
specific intent to murder; in other words, it is an atteJ.1pt 
to murder. * * *" (:MCM, 1928, par. 1491). .- . 

.A.ccused•s statement, •I•Jl:.filli.sh you both11 (R. 67), the .ferocious 
nature of the attack, the cutting of Filmore's throat after he was help­
less, abundantly prove accused's malice, and his ~nt. to 11urdar. 

. . . 

_ Since the court fcund from the· evidence that_ accused ,ras guilty 

·	of assault "Id.th intent to murder Filmore, it would appear that the evi~ 
dance was such as to impel a fin~ that accused was guilt7 ot th• 
murder c£ OJ.a Patterson. ·. However, by exceptions· and substitutions, the 
court found accused guilty of manslaughter, an offens.e lesser than and 
included in mrder. In this respect, the findings of guilt7 are incon­
sis:t;ent, for.the two assaults upon Filmore and ,deceased were in reality ·. 
part of one and the S8l2B · transaction, and as we haTe point.ed out th• 
degree of t.he hOllicide upon deceased must necessarily have been the 

• 	 same as the degree of the assault upon Filmore•.. It'-tha assault was 
malicious, am il' accused's intent was to .murder Fillllol;"e, as f'ound b7 
tha court, then it wculd. necessarily' follow that. the JdJHng ot d.$- ... 
ceased J1111Bt have been murder and accused should have been found guilt7 
of that atfense, as charged. On the. other hand; 'if the homicide was 
volunta.r., manslaughter, as foun:i b7 the court, then it 1r'0Uld seem ' 
equally to follow that the assault upon Filmore J11USt haft inTolTed the 

. int.em. to connit mns~ughter and not murder. 

6 
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Since. the evidence- supports the fillding of guilty of assault with 
intent to comnit murder, we do not regard the finding of guilty or 
that offense as to the victim llho recovered, and the finding or guilty of 
manslaughter as to the victim who died, whl.ch finding was an acquittal 
of the greater offense of murder, as illegal, however inconsistent 
these findings my appear to be. In 0A 197115, Froelich, 3 BR 81, the 
Board of Review examined a record of trial, wherein the a,.ccused ha.d boon 
found guilty of one Specification and not guilty of another Specification, 
growing out of one transaction. The evidence was of such a nature th& 
if accused was guilty of one of the offenses, he must also have been 
guilty of the other. It was there held: · 

''While th~ p·recise question before us would seem to be 
an ~en one in· military justice administration, in the field 
of Federal criminal procedure the better rule on principle 
and authority is that inconsistent verdic\s of guilty and not 
guilty in the same criminal proceeding do not vitiate the 
former (D3aly v. u.s., 1.52 u.s. 542; Huffman v. u.s., 259 Fed. 
335f A~hanasius v. u.s., 227 U.s. J26; Roark v. u.s. 17 F. 
(2d) 510; Hopkins Federal Criminal Law, P• 22, and other au­
thorities there cited). It follows, therefore, that in the 

. instant case the findings of not gullty of Charge II and its 

Specification in no wise affect the findings of guilty of 

Charge I and its Speci!ication.11 CM.197115, Froalich, 3 

B.R. 61, 82-83. 


"We conclude therefore that the acquittal by the court; or accused of 
the nn1rder of Ola Patterson, implicit in its findings by exceptions arx1 
substitutions of guilty of manslaughter under· Charge II and its Speci­
fication camot operate to vitiate the findings that he was guilty of 
assault with intent to murder Filmore under Charge I and its Specifica­
tion. 

5. Accused is 29 years and 11.months of age and was inducted on 
28 September 1942. ' 

6. The court was legally constituted, and had jurisdiction of the 
subject matter and of the person of accused. No errors injuriously af• 
fecti~ the substantial rights of accused were c::anmitted upon the trial. 
In the opinion of the Board of Review; •the record of trial is legally 
sufficient to support the sentence, llhich is within the limits authorized 
for the offen.ees of llhich. accused was found guilty.· J. penitentiary was 
properly designated as the place of onfinement. 

( 
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WAR DEPART}!ENT (29.3) 
A°rmy Service forces 

In the Office of The Judge Advocate General· 
Washington, n.c. 

} 0 MAY 1945 
. SPJGV-CM: 28066.5' .. 

UNITED STATES ) ARMY AIR FORCES 
) WESTERN FLilNG TRAINING COMMAND 

v. 

First Lieutenant ERNEST S. 
MATHER.ON (Q-691401), Ai:r 
Corps.· 

) 
) 
) 
) 

~ 

Trial by G.c.M., co'nve~a 
at Victorville Army Aµ. . 
Field, Victor:rlll~ Cali­
fornia, 7 May 194.5'. 
Dis~issal, total forfeit­

)
) . 

ures and confinement for 
one (1) year. 

OPINION of the BOARD OF. fu.""'VIEW 
SEMAN, MICELI and BEARDSL'EY, Jud~e Advocates. 

l. The Board of Review has examined the record of trial in the case 
. of the officer named above and submits this.; its opinion, to The Judge 
Advocate General. · 

. 2. The accused was trted upon the following Charge and Specifica­
tions: · · • 

CHARGE: Violation of the 61st Article of War. 

Specification ll In that 1st Lieutenant Ernest s. Ma.theron, 
Air Corps, Squadron B, 3035th Ail' Base Unit, did, without 
proper leave, absent himself from his command at Victorville 
Arnry Air Field, Victorville, CalifQrnia, from about 7 March 
1945, to about 14 March 194.5'. 

Specification 2: In that ist Lieutenant Ernest s. Mathe~on., 
Air Corps,. Squadron B, 3035th ill Base Unit, did, without 
proper leave, absent himself from his command at Victorville 
Army.Air Field, Victorville, California, fran about 16_ March 
1945, to about 5 April 1945. 

Specification 3: In that 1st Lieutenant Ernest s•. Matheron, 
Air .Corps, Squadron B, 3035th ·AAF Base Unit, did, without 
leave,· absent himself from his camnand at Victorville AI"flfl Air 
Field., Victorville, California., from about 7 April 1945, to 
about. 16 April 1945. • 
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He pleaded not guilty to and was found guilty o£ the Cha.rge and Speoii'ica­
tions. No evidence of~preyious convictions was introduced. He was sen-: 
tenced to be dismissed the service, to forfeit .all pay and allowances 
due or to become due, 'and to be confined at hard labor at such place as 
the reviewing authority may direct, .for one (l) year. The reviewing· au­
thority approved the sentence and forwarded the record ·of trial for 
action under Article of War 48. . · ' . 

i 
.3• ·!• Evidence for the Prosecution. 

On 6 March 1945 ·and far s~e time the~eafter the accused was assigned 
to the Radar Group V at the Victo?"lille Army Air Field (R. 9). He was ·· 
a member of the 3035th Army Air Forces Base-Unit of 1'hich Captain-Stockton 
was commanding officer (R. 6-7). . . · ­

Captain· Stockton noticed that the.accused was not present at his 
assigned place of duty on 11' March 1945 (R. 9). He made an investigation 
which· included checking the station hospital to see if the accused was a 
patient there and found he wa~ not (R. 10). He was infonned by the 
Flight Surgeon•s Office .that accused was placed on D.N.I.F. (duty not in­
volving flying) on 6 March 1945. Captain Stockton found that the accused 
was not listed.as sick in hospital between 7 March and 17 April. He 
checked the Specia+ Orders of the Victorville AI'!TI-Y Air Field and found 
the accused not on "furlough"; checked the quarters of the accused on the 
post and failed to find him th.ere. About 28 March, Captain Stockton told 
the finance· officer to tell accused that he· (Captain Stockton) wanted to 
see the accused (R. 12). From the 31st of March to the 17th of April he 
was attempting to locate the accused but failed (R. 13-14). On the 11th 
of April the accused was picked up on the field at the post office. 
He was taken to the Provost Marshal I s office and then to th·e camnanding 
O!fficer's office 'Where he was warned of his rights (R. 17)., The accused 
then admitted to the commanding officer that. his absence without leave 
had begun 7 March (R. 17), that he had been absent from his post from 
that date until 17 April, except for the 15th of March and the 6th o:r 
April; that on the first of these dates he had come to the field to sign 
his pay voucher, and on the second of these dates he attempted to· pick 
up his pay check {R. 18). Captain Stockton testified that the accused 
had not taken "P.T.•; had not attended. orientation; had not appeared in 
his department for work, and was actually off the station from the 6th 
of N.arch until the date he wa.s picked up _nth the exception of the two 
times mentioned (R. 18). , · . 

Major Cole testified that he was the officer ·in charge of Radar . 
Group V; that the accused was in that group; that the accused was not 
marked present far duty at arr:, time after 5 March 1945 (R'. 22) and did 
not report for duty (R. 23); that :on 19 March 1945 a letter was posted

• 

. 2 
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on the bulletin board and an •initial roster" was posted, and the ac­
cused failed to initial· ~1:ds roster at any time (R. 22). 

On cross-examination Major Cole admitted that when a man went on 
D.I.N.F. at the time the accused did, he could stay away from the job 
and "generally report to the flight surgeon regularly" (R. 25), and.that 
the accused had no other duties than flying duty. 

Sergeant Corti of the Flight S~geon 1s Office testified that the. 
record or sick card of the Flight StU'geon I s Office showed the accused 
had nasal pharyngitis on the 6th of March (R. 29), disposition D.N.I.F. 
By special orders the accused was grounded, which was customary pro-· 
cedure (R. JO), and the grounding order was lifted by special orders on 
30 ,March 1945. The sick card also shewed that the accused was reported 
in .an automobile accident on '6 April and laid up at home (R. 31). On 
18 March and en the 25th of March this serg.eant put, a message through. 
the message center to be put in the accused I s mail box at the pc,st office 
(on the field) to report to the Fligh:t Surgeon's Office. Accused did not 
repo:rl; (R. ,31) • · · 

Men on D.N.I.F. status are supposed to report to the Flight Surgeon1s 
Office daily (R. · .34) except Sunday (a. 35) but sometimes •they go along 
!or several clays and we don 1t see them" (R. 36). Although accused was 
·present to collect .his pay check on 5 ·April 1945, and then inf'onned he 
ns wanted by his commanding officer (R. 38), he could not be found on 
the field by Captain Albright, who made a search for the accused.start ­
ing 6 April 1945 (R. 39). ~e captain then ·put ·a riot.a in the accused's 
mail box. The captain saw the accused on 17 April at which tiine he had 
the captain' s note in his hand. 

There was considerable testimony regarding the morning report which 

showed the accused absent without leave .from 6 March to 14 ?larch.; from 

the 16th of March to the 5th of April; and that' the entries were made on 

18 April according to the testimony of Captain Stockton, the accused's 

commanding officer, who did not .finish his testimony on this point. on· 

motion of defense, the testimony was stricken, i.e., the ·court was ad-· 

mom.shed by the law member not to consi.der the tes't;imony (R. 8). . 


. b. For the defense. 

· Captain Daly, a medical officer, testified. that he examined the ac­
cused the day before the trial and found him to be suffering fran opera­
tional fatigue, moderately severe, due to.the·necessity of readjusting 
himself on his comparatively recent return .from overseas~. In the opinion 
of Captain Daly the accused should be hospitalized in a convalescent 

' . . 
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hospital or rehabilitation center. Operational fatigue is a ioose term 
to cover all fonns ot psychoneurosis as a result o! anxiety state _in 
battle., this officer testified (R. 42-43)• 

4. The evidence or the accused's' comanding officer, Captain·~ · 
Stockton, that he searched for the accused from ")l March to 17 April and 
was. unable to find him, together with the testimoey- ot Major Cole that 
he did not present himself for du.t:r during tha,t period., plus the admis­
sion of the accused that he 1tas ~ot presen~, is sufficient evidence to 
support the findings of gu\1t:r_.or, Specifications 2 and 3. . . . . ..··, 

As to Specification l iAwar. from .7 March 1945. to 14 March 1945) 
the evidence of Yajor Cole that his being put on D.N.I.F. did not excuse 
the accused fr014 all du.ties., .but only flying duty, and that he 1ra.s· not 
present. for my dJity,with Radar Group V, his place of duty,· d,uring that 
period is sufficient. 'to establisn not only the corpus delicti, but the 
entire offense. Being absent from duty is tantamount' to being absent !ran 
command. However, in MJY eTent., with the cotpus delicti established, .the 
accused's admission to captain Stockton that he was absent during this 
period makes out a complete.case as ~o·this Specification• 

. The accused was'charged in three separate Specifications of absence 
without 'leave., instead of one covering the entire period !rQm 7: March to 
16 April,' probably becaus·e he was present at the Victorville ArmY Air · 
Field on t1f'o intervening days, i.e., on 1S. March 1945 (to sign his -pay· . 
voucher) and.m 6 .lpril 1945 \to collect· his psy cheek)~ His presence on 
the Air Field for these pirposes does not constitute being present for · . .. . 
duty with his cownand. Where one is not present for duty.he is, in 

. 

· 
effect, absent without lean. However, since the allegations in ·the Speci­
.fications do not cover these dates of absence, and the accused has not been 
found guilty of· absence without .leave fC1r these two dates, no harm to the 
substantial rights of the accused re5Ul:ted~ · · 

The law member properly· ruled that the original entries of absence 
without leave on the morning report, having been proven to have been made 
1mg after the alleged event took place, were inadmissible as entries 
made at a time so remote from the .time they occurred as to be hearsay· 
evidence. The prosecution prbperly joined the defense .in. asking the court 
to so rule. · 

. ·- . 

While the accused may have. conceived the· idea that putting him on . 
D.N.I.F. relieved him frOlll reporting to anyone until he was well· (and 
there is some indication that he could have arrived at that conclusion) 
there is no legal justif;cation or excuse for going absent withput leave. 

4 


http:gu\1t:r_.or


---------------------

(297) 


It is peculiar that. the accused would be absent without leave and yet 
return to his field or ·station on two separate, days for personal pur­
poses. li'.rom the record of trial there is no: indication t,hat these 
actions were the result of a careless· disregard of discipline and au­
thority. Rather, in this case, it_ appears to be the result of a mis­
begotten idea as to the righ."IB and duties of a flying. officer relieved 
of flying. The only' ·e~lanation or such conduct is the uncontradicted 
evidence of the' nadical officer that the· accused· was suffering. from 
operational fatig,.,.e. This is a matter relating .to ~tigation, not guilt. 

5. The records of the w~ Department show the accused to be 27 
years old•. He entered the service. as· an enlisted man on 2.5 May 1942 and 
served in that capacity until the ,30th of August 194.3, on which date he 
was camnission~d a second lieutenant, AUS. He was promoted to first lieu­
tenant, AUS (A..C,.)' on 1.5 July 1944 'While serving in the field with the 
8th Air Force. He was awarded the Air Medal with 3 ·oak leaf clusters, 
the Distinguished Flying Cross and is entitled. to wear the European-Af'rican­
:Middle Eastern Theatre .ribb~ with 2 bronze stars. He is a rated pilot. 

. 6. ·The· court. was· legally constituted and had jurisdiction of the· 
person and the ,slhjec:t matter. No errors injuriouslY affecting the sub­
stantial- rights of the accused.were committed during the trial. In the 
opinion of the Board of Review. the record of trial is legally sufficient 
to support the £indings of guilt;y and the sentence and to warrant con­
firmation of. the sentence. · Dismissal is authorized upon conviction of a 
violation <:>£ the . 61.st Article of War. · · 

.. 
~­ ,Judge Advocate 

. . 
_____·...,o n Leav1....................________.,Judge Advocate 

s 
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21 JUN 1945 

Hq ASF, JAGO, Washington, 2.$, D.C. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated ?6 May 1945, there 
are transmitted herewith for ;rrur action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Ernest s. 
llatheran (o-691401), Air Corps.. . · 

2. Upon trial by general court-il!B.rtial this officer was .found guilty 
in three Specifications of absenting himself without leave for a total · 
period of 36 days, in violation of Article of War 61. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due an:i to be confined at hard labor, at such place as' the re­
viewing authority might direct, for one year. The reviewing authority ap­
proved the sentenc·e and .forwarded the re-cord of trial for action under ·. 	 'A~icle of War 48. 

This officer, after his return from. overseas, was assigned to the 
Victorville Arm:, Air Field, California, and there detailed for duty with 
Radar Group V. He reported to the Flight Surgeon who grounded the ac­
cused and marked him D.N.I.F. (duty not involving flying) which excused 
accused from fiying duty only. The accused lert the field on 7 March 
1945 and was absent without leave until 17 April 1945, excepting two 
occasions; the first, when he came back, on 15 March 1945, to sign the 
payroll, and the second when he returned to pick up his pay check on 6 
April 1945. A medical officer testified the accused was suffering from 
operational fatigue, moderately severe. ' 

A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the Qpinion of the Board of Review 
that the record of trial is legally sufficient to support the .findings · 
and sentence and to warrant cont'irmation thereof. 

3. I recommend that the sentence be confirmed but due to the fine 
overseas record of the accused, his perscnal decorations, which include 
the Air Medal rlth three oak lea£ clusters and the Distinguished Ii'lying 
Cross, and the fact that he had been suffering from operational fatigue 
at the time of the commission of these offenses, ·r further reconnend 
that the forfeitures and confinement be remitted and that the execution 
or the. sentence as thus modified be suspended during good behavior. 

4. Incl.osad is a fo-rm of action designed· to carry irrt;o execution 
the foregoing recommendation, should it meet with your approval. 

~ Q_. '. CSt......o -. ­2 	Incls 

l Rec of Trial 
 "MIRON C. CRAJS:t 
2 	Form of Action Major General . 


The Judge Advocate General 


6 

. ( Sentence coniiimed ·forfeitures a~:lnement remitted and execution ot ~--· 
sentence as modi.tied suspended dWl'Ullli good behaTior. GCYO 326, 9 ~ 194.S}~. 
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¥'[AR DEPARWENT 

.Army Service Forces 
In the Office of The- Judge Advocate General 

Washington, D. c. 

SPJGK • CM 280680 
3 0 MAY 1945 

/ 

UNITED STATES ) SEVENTH SERVICE COMMAND 
ARMY SERVICE FORCES 

v. ~ 
) Trial by G.C.M., convened at 

First Lieutenant MELVIN L. Prisoner of War Camp, Douglas, 
MADISON (0-491531), Corps ~ Wyoming, 11 May 1945. Dismissal. 
of Military Police. ) 

OPINION of the BOARD OF REVIEW 

LYON, HEPBURN and MOYSE, Judge Advocates. 


1. The record of trial in the case of the officer named above has been 
examined by the Board of Revi8W' and the Board submits this, its opin~o~, to 
The Judge Advocate .General. 

I 

2. The accused was tried upon the following Charge and Specification: 

CH!RGEs Violation of the 85th Article of War. , 

Specification& In that 1st Lt Melvin L. Madison, CMP, 4753 
SCU, Prisoner of War C&Illp, Headquarters, Douglas Wyoming 
was .at Prisoner of War Camp, Douglas, Wyoming, on or about 
23 April 1945, found drunk~while on duty as Officer of the 
Day. 

He pleaded guilty to and was found guilty of the Charge and its Specifica­
tion. No evidence was introduced of any previous conviction. He was sen­
tenced to be dismissed the service. The reviewing authority approved the 
sentence but recommended that the execution· thereof be suspended during 
the plea.sure of the President and forwarded the record of trial for action 
under Article of Wa.r 48. 

3. Notwithstanding the accused's plea of guilty to the specification, 
the prosecution introduced e'lidence in support thereof. The evidence for 
the prosecution shows that the accused, a first lieutenant, Corps of Military 
Police, Prisoner of War Ce.mp., Headquarters., Douglas., ·Wyoming, was designated 
as officer of the day for 23.April 1945, with his to~r of duty.commencing 
at 1600 hours. on 23 April 1946 and ending· a.t 1600 hours 24 April 1945 (R.7) • 

. · The accused, upon a.s$uming his duties at 1600 hours, showed no 
evidence of intoxi.ca.tion .(R. 7). At a.bout 1800. hours on 23 April 1945 
aocused appeared at the main stockade gate and entered the "guard shack 
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looking for some count sheets", where he .va.s informed they had already 
been picked up. A guard on duty at the gate noticed accused's face was 
very flushed and his feet were wobbly (R. 8 ). Another enlisted man present . 
observed accused "fumbling" with some papers and "his knees were wobbly 
and he was staggering about." Witness would not say he was drunk - "he 
might have been sick..". (R.9) · 

First Lieutenant Donald E. Miller, Adjutant, in pursuance to 

a telephone call,.proceeded to the main stockade gate, where he found ac­

cused was- drunk. Accused's body was completely limp and he was "slouched" 

against the wall in the guard shed. Accused c~uld hardly walk, so Lieu­

tenant Miller "helped" him to the station-hospital (R. 7,8,9). 


The medical officer of the day (a. veterinarian) at the station 

hospital testified that about 1845 hours 23 April 1945 Lieutenant Miller 

"brought" accused into the hospital. He noticed that "his face was redder 

and more flushed tha.n it normally was and his eyes were red." Witness 


· refused to say whether accused was drunk or sick (R. 10) •. 

At about 1915 hours on 23 April 1945, Second Lieutenant Harold N. 
Je.ffe,, Laboratory Officer at the Station Hospital,. conducted an ethyl al ­
cohol teat on blood drawn from accused, which test indicated 2.75 mg ethyl 
alcohol per 100 cc, which he stated was a high concentration of alcohol in 
the blood, and added further that "anything above 1.5 mg ethyl alcohol per 
100 ·oc indicated intoxication•." (R. 11) 

4. For the defense. 

Accused, after being apprised of his rights as a witness, elected 
to take the stand and testify under oath (R. ·12). He stated in part as 
follows a 

"I was feeling si~k all day of the 23d of April 1945. In 
order to settle my stomach I took a few drinks of liquor a.ta.bout 
1500. I mounted guard a.s Officer of the Day at 1600. At that· 
time I still £elt sick but did not feel drunk•. I then went back 

.to the officers' quarters and laid down on my bunk until coun~ 
time, w:hich was about 1730. I .then went to the Ma.in Stockade to 
pick.up the count slips of the other compounds. It was then that 

· 	Lt. Miller came over to me and told me that I was relieved of my 
guard and took me to the Station Hospital. After that I don't 
remember anything happening until the following morning· a.ta.bout 
0730." (R. 12-13) 

· In reply to questions by the court he stated that at 1730 hours 

he counted the prisoners by himself and ha knew that medical fa.oilities 

were available for individuals who were sick. He had no reason for not 

usin6 this service "except that I felt I should go ahead and do my job"

(R. 	 13). ~ · 


,. 


2 
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5. The accused has been convicted of being drunk while,on duty in 
violation of the 85th Artiole of War. Under this Article it is necessary 
to prove that the accused was on duty.and that he was found drunk while 
on ·such duty. Any intoxication whioh is sufficient sensibly to impair 
the rational and full exercise of the mental and physical faoulties is 
drunkenness within the meaning of the Artiole (MCM, 1928, par. 145, pp. 
159-160). The evidence clearly sho~, and the pleas of guilty admitr that 
at the time and ple.oe alleged the accused w9.:s found drunk while on duty 
as officer of the day. 

The sole question which requires disc11Ssion arises from the 
law member's explanation to the accused of the effect of his plea of 
guilty. In stating the maximum punishment he told accused the court 
' 

11may 11 impose a .sentence of dismissal. After the explanation the accused 
was asked whether he still wished to plead guilty, the reply being, 11Yes, · 

. Sir. 11 Accused should have been advised by the law member that upon a 
finding of guilty of the offense alleged a senience of dismissal was :man­
datory and in addition the court could impose such other punishzoont it 
deemed fitting and proper. 

It is to be noted, however, th-at prior to the expla.na.tio~ by . 

the law member the counsel f.or'the defense stat~d·the meaning and effect· 

of the plea of guilty had been explained to the accused. In addition~ . 

the evidence presented·by th~ prosecution aliunde the plea ot guilty 

clearly establishes and: sustains the oh&.rge. · 


'Ml.en the law member, expla.ining to a.n aoou,ed the efteot ct hi• 
plea of guilty, e.rroneously ata.tea the maximum punishment that may be a.cl­
judged to be less than the ,maximum punishment authorized a.ncl the aocuaed 
is· conviat~d upon his plea o~ guilty, no evidenoe..being introduced, the 
punishment imposed may not exceed that.~o stated by the oourt in its ex­
planation (Dig. Op. JAG, 191.2-1940,. sec. 378 (2 ), p. 188, CM 144220. (1921)). 

. Where, however, the proseoution introduoed·aubstantial oompetent 
evidence to establish accused's plea of guilty no substantial right of.the 
accused wa.s violated where the punishment imposed,exceeds that stated by 
the court in its explanation (CM ETO 3507, Goldstein). 

It is thus clear that _in the present case where the sentence by 
the court did not exceed the maximum erroneously stated by the law member 
the accused was not prejudiced by' the law member's failure to state that 
upon conviction of the alleged offense dismissal was mandatory and the 
oourt oould in addition impose suoh other punishment i~ might direct. 

6. All of the members of the court l'S,rtioipating in the trial recc;,m­
mended, in view of the accused's military service of over 25 years a.nd his 
eight disoharges rating his character as excellent, that the sentence of 
the acous·ed be suspended during good behavior. 

3 
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7. War Department records disclose that this officer,. is 43 years 
of age, married and has two children. The allied papers with the record 
of trial indicate the birth of an additional child three months prior to 
trial. He attended high school 3-1/2 years. He enlisted in the service 
on 3 ~!arch 1920 and served oontipuouslY., attaining the grade of.master 
sergeant, until he was commissio'ned first lieutenant, Anny of the' United 
States, on 22 August 1942. Each of his eight dische.rges as an enlisted 
man show "Character Excellent." On 9 July 1944 the Army Retit-ing Board, 
O'Reilly General Hospital, Springfield, Missouri, foUDd him not incapacitated 
and recommended that he be brought before an Army Reclassification Board. 
Subsequent to February 1945 and prior to the oommission of the present 
offense he received punishment unier Article of War 104 for being drunk. 
On 2.May 1945 he tent?,ered a resignation for the good of the-service, 
which has not been acted upon owing to the present trial by general oourt­
martial. · · 

8. The court was legally constituted and had jurisdiction of the 
accused and the offense. No errors injuriously affecting the substan­
tial rights of the accused were committed by the court during the trial. 
~n the opinion of the Board of Review the reco~d of trial. is legally suf~ 
i'ioient to support the findings and the sentence and to warrant oonfirma• 
tion of the sentence. Dismissal is mandatory upon a conviction of a viola• 
tion of the 85th Article of War in time of war. 

4 
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1 SPJGK-CM 280680 1st Ind 

Hq AS::.', JAGO., Washington 25, D. C. 
JL:1 __ · i945 

TO: The Seere tary of War 

l. .Pursuant to Executive Order No. 9556., dated May 26., 1945., there 

are transmitted herewi. th for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant Melvin L. 

Madison (0-491531), Corps of l,{i.litary Police. 


2. Upon trial by general court-martial this officer pleaded guilty 

to, and was found guilty of., being drunk while on duty as officer of the 

day at Prisoner of War Camp., Douglas., Wyoming., in violation of Article of 

War 85. No evidence was introduced of any previous conviction. He was 

sen.tenced to be dismissed the service.· The reviewing authority approved 

the sentence, but recormnended thut the execution thereof be suspended during 

the pleasure of the President and forwarded the record of trial for action. 

under Article of ·1,ar 48. 


. 
3. A summary of the evidence may be found in the accompanying opinion 


of the Board of Review. I concur in the opinion of the Board that the 

record of trial is legally sufficient to support the findings and the 

sentence and to warrant confir;rs::. ti.on of the• sentence. 


Accused, shov~.ng no signs of intoxication., entered upon his 
duties as officer of the daJ at a prisoner of war camp, and two hours later 
was found drunk. He offered no excuse except that he had been feeling sick., 
and, thinld.ng he should 11go ahead and do his job"., took a few drinks to settle 
his stomach. 

The accused has been convicted of a serious military offense. 

War Department records show that prior to receiving his commission the 

accused had completed 22 years of honorable service as an enlisted man in 

the regular .amy. :Each of his eight honorable discharges shows a character 

rating of excellent. Lieutenant Colonel Van L. Prather., in reconnnending 

accused and four other sergeants for conunissions., stated: 


"It is superfluous to add that I w01.1ld be grateful to 
have all these men serve under me, in a little or big job. 
I am not given to loud, unwarranted praise of anyone, including 
myself. I hnw no sympathy for drones., intellectual or other­
wise.11 

an::l. later stated specifically of accused: 

'~The undersigned has great respect for the honorable., 
efficient and generally superior type of Sergeant and is pleased 
with the opportunity to express such fee.lings in the case of 
Madison with whom he has been associated for the past ten 
years or more. It is r.o.t difficult to visualize 1iadison as 
an o!ficer rendering excellent service i..~ some very responsible 
position." 

5 
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All members of the court participating in the trial have recan­
mended th~1 t the sentence to dismissal be. suspended. The reviewing authority 
in his action recol!llllended the suspension of the dismissal during the 
pleasure of the President. Despite the serious nature of the offense and 
the £act he has had punishment under Article of War 104 for being drunk, 
in view of the long and honorable military record of the accuoed, and of 
the recommendations £or clemency by the court and reviewing authorit;r, I 
recamnend that the sentence be confimed but th~t the execution of the 
sentence be suspended during good behavior. 

4. Consideration. has been given to a plea for clemency filed b7 
defense counsel. 

5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation should it meet 'With your approval. 1 

Q. • Q_ -o---.,,----,-........... 


2 Incls :MYRON C. C.RU!ER 
l. Record of Trial Major General 
2. Form of action Tne Judge Advocate General 

( Sentence confirmed· but execution 1a ~Ddede QC)I) 325, 9 Jul,T 1915)• 

6 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-C~ ';E,0747 

) SEVENTH SERVICE COJ.MAND 
UNITED STATES ~ ARMY SERVICE FORCES 

v. ) Trial by G,C.M., convened at 
) Fort Francis E, Warren, Wyoming, 

Second Lieutenant CHARIES ) l, 2 May 1945, I.li.smissal and 
H. DUNCA.~ (0-1896265), ) confinement for two (2) years. 
Quartermaster Corps. ) 

OPINION of the BOARD OF REVIErf 
/

LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi ­
cations: 

CHARGE: Violation of the 96th Article of War, 

Specification 1: In that Second Lieutenant Charles H, Dmcan., 
QMC., _Training Company No. 9., Army Service Forces Training 
Center, Fort Francis E, Warren, Wyoming, did., at Denver., 
Colorado, on or about 7 November 1944, with intent to de­
ceive and injure, wrong.t'ull.y_ and unlawfully make ani utter 
to Hotel Brown Palace., a certain check, in words and figures 
as follows., to 1'£1..t: 

The Brown Palace Hotel 
D3nver 

_ __,_7__N-o__v_____l.9-4lt._ 
The Bridgeport- -National Bank 

(Name of Bank 
Bridgeport, Ohio 

Town and State where Bank is located 
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Pay to the Order of__-"'H""'o...;.te_l___B=r__own=__P__a=l....ac_a____$35 .00 

0--~Tf!hiY:J:r~ty[.Ji'i]:_yvaLlan!:!1£!d...;xx~/l~OO~==-=====-=-:...Iollars 

(For value received and for /s/ Charles H. funcan 
the. purpose of getting this 
check cashed, I represent that ,3070 Q. y. co•.. 
the above amount is on daposit Ft.· Warren, Wyo. 
in said bank subject to this 0-1896265 
check and is hereby assigned to 
payee, and I guarantee payment 
with exchange and costs in col­
lecting.) 

and by means t.ooreof, did fraudulently obtain from the 
said Hotel Brown Palace, Denver, Colorado, $1.59, law­
ful money of the United States, and payment of a hotel 
bill in the amount of $33.41, all of a total Slll1 0£ $35.00, 
ha the said Second Lieutenant Charles H. nmcan, QMC, then 
well knowing that he did not have and not intending that 
.oo should have any account 'With The Bridgeport National 
Bank~ Bridgeport, Ohio, for the payment of said check. 

Specification 2: Similar to Specification 1 but alleges making 

and uttering a check in the sum of $10 at Chicago, Illinois 

on 16 November 1944, to Hotel Maryland and fraudulently ob­

taining therebT $10 in cash. 


Specification 3: Similar to Specification l but alleges making 

and uttering a check in the sum of $10 at Chicago, Illinois 

on 17 November 1944, to Hotel Maryland and fraudulently ob­
taining thereby $10 in cash. · 


., 

Specification 4: Similar to Specification l but alleges making 
anc{ uttering a check in the sum of $10 at Chicago., Illinois · 
on 18 Novenber 1944, to Hotel Maryland and fraudulently ob­
taining thereby $10 in cash. · 

' 
· Specification 5: Similar to Specification l but alleges making 

· and uttering a check in the sum of $40 at Chicago, Illinois 
on 18 November 1944, to"Hotel Maryland and fraudulently ob­
taining thereby $13.44 in cash and payment of hotel bill in 
the sum of $26.56. 

Specification 6:- In that Second Lieutenant Charles H. nmcan, 
QMC, Training Company No. 9, Army Service Forces Training 
Center, Fort Francis E. Warren, Wyoming, did, at Fort Francis 
E. Warren, Wyoming, on or about 25 January 19451 with intent 
to deceive and injure, wrong~ and unlawfully make and 
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utter to Post Officers Mess, Fort Francis E. Warren, 
Wyoming, a certain check., 1n words and figures as 
.follows, to Yd. t: 

____2_5_J_an_.___19 45 • 

The Half 	Ik>llar Savings & Trust Co. 
Wheeling., w. Va. 

PAY TO THE ORDER OF Ft. Warren Officers Club $10.00 

Ten and no/100 ---- -----OOLLARS 
I hereby claim that I have the above amount 1n this bank 
at this time, and 'Will leave same on deposit there subject 
to •this check upon presentation. · 

/s/ Charles H. l)mcan 
0-1896265 - Tng. co. 9 

and by means thereof, did fraudulently obtain from the 
said Post Officers Mess., Fort Francis E. Warren., Wyoming.,. 
$10.00., lawful money of the United States., he the said 

. Second Lieutenant Charles H. l)mcan., QMC, then well knowing 
that he did not have and not intending tl¥l t he should have 
su!fi.cient funds in Half Dollar Trust & Savings Bank, 
Wheeling, West Virginia., for the payment of said check. 

Specif':1.c~tion 71 Similar to Specification 6 but alleges mald.ng 
and uttering a checlc in tm sum of $3S on 31 Jamiary 1945., 
to Hotel Brown Palace, D3nver., Colorado., in payment of re­
turned check; and omits allegation of intent to injure and. 
deceive. 

Specification SI Similar to Specification 6 but alleges mald.ng 
and uttering a check in the sum of $70 on .31 January 1945, 
to Hotel Maryland, Chicago, Illinois., 1n payment of returned 
checks; and o!IJits allegation of intent to injure and deceive. 

Specification 9: Similar to Specification 6 but alleges making 
and uttering a check in the sum of $15 on 7 February 1945, 
to Fort Warren Post Exchange and fraudulently obtaining 
thereby $15 in cash. 

Specification 10: Similar to Specification 6 but alleges making 
and uttering a check in the sum of $15 on 17 February 1945, 
to Fort Warren Post Exchange an:i fraudulently obtai~ 
thereby $15 in cash. 

Specification 11: Similar to Specification 6 but alleges making 
and uttering a check in the sum of $15 on 20 February 1945, 
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to Fort Warren Post Exchange and fraudulently obtaining 
thereby $15 in cash. · 

Speci:fi.cation 12: Similar to Specification 6 but alleges making_ 
and uttering a check in the sum of $15., on 23 February 1945., 
to Fort Warren Post Exchange and :fraudulently obtaining 
thereby $15 in cash. · 

AIDITIONAL CHARGE: Violation of the 96th Article of W~. 

Specification l: Sim!.lar to Specification 6., the Charge., but 
alleges making and uttering a check in the sum 'of $5., on 
16 March 1945., to O!ficer 1s Mess Fund and .fraudulentl.y 
obtainjng thereby $ • .30 in merchandise and $4.70 in cash. 

Specification 2: Similar to Specification 6., the Charge, but 
alleges making and uttering a check in the Slll1 of $10., on 
18 March 1945., to O:ffi~er' s Mess Fund and .fraudulentl.y 
obtaining thereby $5.10 in merchandise and $4.90 in cash. 

Specification 3: Similar to Specification 6., the Charge, but 
alleges making and uttering a check in the sum o! $5, on 
26 March 1945, to 0.fficer•s Mess .Fund and fraudulentl.y 
obtaining thereby $5 in cash. 

The accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. Evidence of one previous conviction by general 
court-martial on l5 December 1944 for mald.ng and uttering six worthless . 
checks was considered by the court. Accused was sentenced to be dismissed 
the service., to .forfeit all pey and allowances due or to become due., and 
to be con.fined at hard labor for ten years. The reviewing authority ap­
proved only' so much of the sentence as involved dismissal and confinement 
at hard labor :for two years and forwarded the record of trial :for action 
under Article of 'Ylar 4S. · . 

,3. Evidence tor the prosecutions ·en 7 November 1944 accused paid 
hia hotel bill ot $33.41 at the Brovm Palace Hotel 1n llenver, Colorado, 
and received $1.49 1n cash for his check in the sum of $.35, drawn on the 
Bridgeport National Bank, Bridgeport., Ohio. The instrument was deposited 
for collection and was returned marked "No Account" (R. 20, 22J Fros. Ex. 
2). Between 16 and 18 November 1944 accused wrote and cashed three ... 
checks for $10 each and one for $40 at the Hotel Maryland in Chicago., 
Illinois, receiving cash in the aggregate amount of $43.44 and credit on 
his hotel bill .for $26.56. These checks., also clrnn on the Br.idgeport 
National Bank, were deposited for collection and were returned 'With the 
same notation, "No Account" (R. 20, 23-25; Pros. Exs. 3 to 6). Accused 
never had an account in the Bridgeport National Bank at aey time (R. 21) .­

During the period between 25 January 1945 and 26 March 1945 ac­
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cused wrote a number of checks on the Half Lollar Trust and Savings Bank, 
T,'heeling, ~·:est Virginia, which were dishonored by reason of "insufficient 
funds" (R. 22; fros. :Ex. 17). Accused cashed one of these in the sum of 
$10 on 25 January 1945 in the bar room of the Post Officers' Club or Mess 
at his station, Fort '.Tarren, Wyoming, and received $3.25 in merchandise 
and t6.75 in cash C,i. 26-28; fros. Ex. 7). '\'ihen the check was returned 
unpaid on 9 February 1945, the cashier immediately called the accused 
who redeemed it severa.l days later. Previously, on 6 February 1945, 
another of accused I s checks (not covered by the present charges) drawn 
on the same bank, had been returned dishonored to the Officers' Club and 
brought to his attention (H. 30, 37). Another two checks were written 
by him on 31 January 1945. He mailed one in the sum of $35 to the Brown 
Palace Hotel in Denver in payment of his dishonored check of 7 November 
1944 and the other in· the sum of mo to the Hotel Maryland in Chicago in 
payment of his dishonored checks of 16-18 Noverrher 1944. Like their pre­
decessors these checks proved to be worthless (R. 22-23, 25; Pros. Exs. 
8, 9). The Post ExchanGe at Fort Warren cashed four of accused's checks 
for $15 each on the 7th, 17th, 20th, and 23rd of February 1945, respectively. 
They were all deposited for collection and were returned unpaid (R. 38-40, 
41-42, 46-47; Pros. Exs. 10-JJ). Accused made and cashed three more 
checks on the Half I:oliar Trust and Savings Bank at the Bachelor Cfficers 1 

1iess on 16, 18, and 26 J:Larch 1945 in the respective su.111s of t·5, $10, and 
$5. In each instance he received cash and merchandise for the amount of 
the check (R. 50-53; Pros. l!:xs. 14, 15, 16). The instrUJnents 'iiere de­
posited for collection and were dishonored (R. 54-58). 

An official of the Half r.ollar Trust and :Savings Ee.nk testified 
that on 7 September 1944 accused's mother, Mrs. Eva ij. Luncan, opened 
a checking account in tr£ joint names of accused and herself. A~proxi­
mately ~\200 was deposited in the account between 7 September 1944 and 17 
February 1945 when a final deposit was made. There were sui'ficient funds 
in the account on 25 Januaey and on 7 arxl 17 February 1945 to pay the 
checks issued on those dates but not at the time that they were presented 
for payment. As to the other checks there were insufficient funds in the 
account to pay them both on the dates they were issued and on the dates 
they were presenteci for payment. Accused never made any inquiry of the 
bank concerning the account and never received a bank statement (R. 22; 
Pros. E.'C. 17). 

After being warned of his rights by the investigating officer, 
accused gave a signed statement concerning the checks listed under the 
original Charge. He admitted that he wrote each of them and received 
the face amount thereof. He alleged that he had arranged with his mother 
to open an account in the Eridgeport National Bank and believed he had 
an account there when he wrote checks on that ban)c. Because of a mis­
understanding his mother opened an account in the Half Dollar Trust and 
Savings Bank. He thought there were sufficient funds in this account 
when he wro~e checks on it (R. 59-61; ms. Ex. 18). 

It was brought out· on cross-examination of witnesses for the 
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prosecution that on 26 February 1945 accused paid the Post Exchange 

$15 for his returned check on 17 February 1945, and that on the day 

of trial, l Ilia,y 1945, he paid the Fost Exchange $45 for other re­

turned checks and the Post Officers• Mess $10 for his returned check 

of 25 January 1945 (R. 34-35, 43; Def. Exs. A, B. C). 


4. l!.'vidence for the defense: Accused, cognizant of his rights as 

a witness, elected to remain silent (R. 93-94). 


Accused's mother testified that in September or October 1944 
accused requested that she open a joint account in the Bridgeport National 
Bank, Bridgeport, Ohio. She wrote him that it was unnecessary because . 
she had already opened a joint account in the· Half Dollar Trust and Savings 
Bank on 7 September 1944. Accused did not acknowledge receipt of her letter. 
She never advised accused of the balance in this account or sent him bank 
statements but she did write him that the account was low and requested 
him to curtail his expenses. In Decenber 1944, following her return from 
the hospital, she again wrote hini that because of heavy medical expenses 
she would have to use her income principally for herself. Her personal 
financial situation was never revealed to him. She admitted that in 
September 1944 she informed him that checks which he had written in August 
and September 1944 on a previous joint account had been dishonored, that 
her financial condition did not permit a checking account, and that, if 
he wrote any more checks relying on her for payment I he would be "walking 
straight into tragedy". However, she had continued to maintain a checking 
account (R. S2; De!. Ex. E). · 

Accused's company commander testified that accused had done 
"a very good job" as a supply officer (R. 64). The regimental coirmander 
stated that he "had never found occasion to take /ji.ccusei/ to task tor 
any dereliction of duty" (R. 66). · 

It was stipulated that named officials of the Brown Palace 
Hotel in Denver and Hotel Maryland in Chicago would testify that accused I s 
dishonored checks to those institutions had been redeemed on l4 April 1945 
(R. 83-84). It was also stipulated that an officer of the Bridgeport 
National Bank would testify that each month between September 1944 am 
March 1945 the bank received from the Finance Office at Fort Warren a $2S 
Series E War Savings Bond payable to accused and Miss Diana Tuncan. Since 
he had given no instructions as to their disposition, accused was requested 
on l4 November 1944 to apprise the bank of his m.shes. At the same time 
the bank advised accused that a number of his checks had been dishonored 
and asked t:hat he desist from writing any more (R. 82-8.3). 

, Counsel for accused in his previous general court-martial of lS 
December 1944 testified that following the trial he had requested that ac­
cused be permitted ,to go "downtown" for the purpose of redeeming his dis­
honored checks or in lieu thereof that counsel be permitted to take care 
of these obligations. Major James J. Cooke, Headquarters Adjutant, denied . 
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both requests and said he would handle the matter himself. The ac­
cused was restricted to the post at the time by reason of the sentence 
of the court-martial (R. 88). 

5, Rebuttal Evidence for Prosecution: Major Cooke testified that 
accused was refused permission to leave the post because he was under 
restriction by sentence of court-martial and only the reviewing authority 
could allow any deviation from the sentence. According to Major Cooke, 
accused's counsel was told that arrangements would be made for the 
settlement of accused's obligations. Later accused gave Major Cooke 
money to pay "the Officers• Club and the two stores downtown". Accused's 
checks to the Bro'Wll Palace Hotel and the Hotel Maryland were discussed on 
several occasions. Around 29 November 1944 a telegram from the Hotel 
Maryland concerning the checks was brought to his attention, and he pro­
mised to take care of them. Five subsequent letters .from the Hotel were 
received, and each ti.me accused promised to pay his debt. Finally, after 
accused was threatened with court-martial proceedings, he sent the Hotel 
a check, dated 31 January 1945, which was drawn on another bank, and 
which also was dishonored.(R. 95-96). 

6!• Specifications 1 to 5, the Charge, allege that, with intent to 
deceive and injure, accused, between 7 and 18 November 1944, made and 
uttered to the Hotel Brown Palace in renver and Hotel Maryland 1n Chicago, 
five checks aggregating ~105, drawn on the Bridgeport National Bank, 
Bridgeport, Ohio, he then knowing that he did not have and not intending 
that he would have an account in said bank, and thereby fraudulently ob­
tained from the payees sums of money or services in the said aggregate 
amount. The Specifications are laid under the 96th Article of War. 

It is undisputed that accused wrote and cashed the checks 
described 1n the Specifications and that he obtained their face amount 
in cash or services. It is also undisputed that accused never had an 
account in the Bridgeport National Bank at any time and that the checks 
were accordingly dishonored.· The only question presented is whether the 
evidence sustains the allegations of the Specifications that accused 
cashed the checks ttvdth intent to deceive and injure11 and obtained.the 
proceeds 8 frauduhntly", Uknowing that he did not have and not intending 
that he should have an account" in that bank. 

In CM 245507, Payne, 29 BR 189, the Board of Review said: 

"***The act of delivering a check, presently payable, 
in exchange for cash is in itself a representation that the 
check will be honored when presented for payment at the bank 
upon which it is drawn. If the check is dishonored because 
of the lack of funds on deposit belonging to the maker of the 
check, fraud may be implied from these facts alone. This 
implication or presumption however may be overcome by an 
explanation of the circumstances which, if believed, may ex­
plain the otherwise fraudulent act***"• 
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In the present case accused denied any deceitful or fraudulent intent 
and asserted that he had previously arranged with his mother to establish 
an account in the Bridgeport bank and believed at the time he executed 
the checks that the account was in existence. 'I'he testimony of accused's 
mother, however, shows that this alleged arrangement consisted merely 
of his request,in September or October 1944, that she open a joint ac­
count in the Bridgeport bank. She did nothing to give accused cause to 
believe that his wish had been complied 'With but, on the contrary, in­
formed him that such an account was unnecessary because she had already 
opened a joint account in a bank at. Wheeling, West Virginia. In her 
testimony sre indicated doubt that he ..ever received her reply, but, 
without any confirmation from her, he. was wholly unjustified in pro­
ceeding to ,issue checks against the proposed account. The circumstances 
indicate how really tenuous were his grounds for expecting the account to 
be opened. · Early in September she had advised him that certain checks he 
had drawn in August on another account had been dishonored. She pointedly 
warned him that, if he wrote any more checks relying on her for payment, 
he would be flwalking into trageey". Although she receded from her posi­
tion and opened a snall joint account on 7 September 1944, the existing 
conditions sh:>uld have impressed upon accused the grave likelihood that 
she would not comply with his request. His action in writing checks 
under these circumstances denoted an indifference to the consequences 
which amounts to bad faith and warrants the imputation of an intent to 
deceive and defraud the payees. Accused's subsequent conduct in failing 
to redean the checks, issued in November 1944, until April 1945, serves to 
confirm this conclusion. The Specifications are accordingly sustained. 

!?.• Specifications 7 and 8, the Charge, allege that in payment of 
previously returned checks, accused wrongfully and unlawfully made and 
uttered on 31 January 1945 to the Hotel Brown Palace and the Hotel Mary­
land two checks, aggregating $105. Specifications 6 and 9 to 12, the 
Charge, and Specifications l to 3, the Additional Charge, allege that, 
'With intent to deceive and injure, accused made and uttered to the Fort 
Warren Post Exchange and the Officers' Mess between 25 January and 26 
March 1945 1 eight checks., aggregating $90,md .fraudulent.1.y obtained from 
the payees the amount of the checks in cash or merchandise. Accused is 
alleged to have drawn all of the foregoing checks on the Half Dollar 
Trust and Savings Bank, Wheeling, West Virginia, knowing that he did 
not have and not intending that he should have sufficient funds for 
their payment. These Specifications are also laid under the 96th 
Article of War. 

It has been shown that accused made and uttered these ten checks 
as alleged in the Specifications. He received cash or the equivalent value 
in merchandise for the face amount of each check except two wrdch were 
given to redeem his previously dishonored checks. There is a sli6ht 
variance in one or two instances between the amounts of cash or merchandise 
obtained and that alleged, but the discrepancies are inconsequential. The 
checks were all drawn on a joint account maintained by accused and his 
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mother in the Half D::>ll.ar Trust and Savings Bank, Wheeling, West Virgirda, 
and, al though there were sufficient funds in the account to pay three of 
the checks at the time they were written, the funds were insufficient 
to pay any of the checks upon presentation. The timeliness of the pre­
sentation is not disputed. 

Although accused asserted that at the time he wrote the checks 
he was under the impression that there were sufficient funds in the account, 
the record discloses no basis for his alleged belief. The testimony shows 
that he never made any inquiry o! the bank as to the status o! the account, 
and that his mother furnished no such in£onnatipn. His mother had reported 
that the joint account was open, but he was certain:cy not entitled to as­
sume .from this fact al.one that he was given carte blanche to write checks, 
particularly in view of her warning that her financial condition was pre­
carious and that he should be very circumspect in his expenditures. 

The total deposits in the account were $200. The amount of 
accused's checks which were honored is not shown, but the aggregate 
amount of the ten dishonored checks declared upon in these Specii'ications 
is $195 and the evidence discloses other dishonored checks upon which 
no cmrges were predicated. It is probable that his mother's own checks 
contributed to the depletion o! the account, but this circumstance does 
not improve his posi ti.on. In the analogous case of .32 BR 397, CM 250484, 
Hebb, the Board of Review remarked: 

"* * * Whan the accused chose to open a joint account, sub­
ject to the checks of another as well as his own, he was 
under the responsibillty of making some reasonable and practi ­
cable arrangement to prevent his checks from being returned 
unpaid on account of tm 'Withdrawal of funds by his mother 

* * *"• 

Accused wrote at least four checks against this account after he 
had received not.tee that an earlier check had been dishonored. Such con­
duct does not speak well for his supposed good faith. Furthe:nnore, he al ­
lowed his checks for the most part to remain dishonored for considerable 
periods of time. It was only on the cay of his trial that he redeemed 
the last of them. His failure to ·redeem them promptly indicates his 
irresponsibility. In the light of these facts the Board concludes that 
the evidence is sufficient· to charge accused with the knowledge that he 
did not have sufficient funds in the bank to pay his checks upon tmir 
presentation and that there is no showing of any bona fide intent on 
his part to have such funds. The Specifications ~e sustained. 

?. Tm accused is approximately 32 years and· 5 months of age, having 
been born 30 January 1913. War Department records show that he attended 
Washington and Lee University for two years and is married. He has been 
employed in the following capacities: sales manager and later manager 
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of a laundry and dry cleaning company from 1932 to 1936; salesman for 
a wholesale tobacco company from 1936 to 1937; statistical clerk for a 
public utility from 1937 to 1941; and credit manager for a coal and 
real estate brokaraga firm from 1941 to 1942. After entering the Axmy 
as an enlisted man in June 1942., he was promoted to corporal and en­
tered Ordnance Officers' Candidate School but was relieved therefrom 
and was reclassified from general to limited service because of spinal 
curvature. He subsequently attended an Army' Administration Officers• 
Candidate School and received a temporary appointment as a second 
lieutenant in the A:rrrry of the United States on 30 June 1943., entering 
upon active duty on that date. 

8. The court was legally constituted. No errors injuriously 
affecting the substanti~l rights of the accused were committed during 
the trial. The Board of Review is of the opinion that th:I record o:f 
trial is legally suf1'i.cient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction or· a violation of the 96th Article of War. 

Judge Advocate. 
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SPJGN-CM 2SC1747 1st Ind 
Hq ASF, JAOO, Washington 25, D. C • , ..' ._, ~ \}.t~j
TO: The Secretary of War 

~. 

l. Pursuant to Executive Order. No. 9556, dated 26 ~ 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Ueutenant Charles 
H. Duncan (O-l.896265), Quartermaster Corps. 

2. Upon trial by general oourt-martl.al this officer was found 
guilty of making and uttering, with. intent to deceive and injure, five 
cheoks, aggregating $105, on a bank in'whieh he did not have, and did 
not intend to have, an account, thereb)" .fraudulently obtaining the amount 
of the checks in cash or servicosJ of wrong.tully malc1ng and uttering two 
checks, in the sum of $10S, in payment ot hie previously dishonored checks, 
and, 111th intent .to deceive and injure, ot mald.ng and. uttering eight obecke, 
aggregating $90, thereb)" t'raudulently obtaining that amount in cash or 
mer-ehandise, kn011ing that he did not have, aoo not intending that he should 
have, sufficient funds in the bank '!or payment. ill Specifications were 
laid under Article of War 96. He was sentenced to be dismissed the ser­
vice, to forteit all pq and allowances due or to bec01119 due., and to be 
oon1'1ned at hard labor for ten years. The reviewing authority' approved 
only so much ot the sentence as _involved dismlssal and confinement at bard 
labor for two years and .forwarded the reeordot trial for action under 
.Article of War 48. · 

3. A IIWlllll&17 of the ev.1.denee may be found 1n the aocompan;ying opinion 
of the Board ot .Revin. I concur in the opinion ot the Board o! Review that. 
the record of trial is legal]J sufficient to support the findings and sen­
tence as approved b7 the reviewing authori tT and to warrant con:firmati.on 
thereof• 

. Between 7 and 18 Novflli:>er 1944, accused gave five checks, 
totalling $105 1 to two hotels 1n Chicago and Denver in pa)'Jllellt of hotel 
bills or !or cash. The checks were written on a bank in which he had no 
account. He had requested his mother to open a. joint account 1n tb:l.s bank 
but she did not comply with b:l.s reque,t and he bad no Talid reason to be­
lieve that she had done so. · 

I 
Between 25 January and 26 March 1945, ten cbecks, which ac-' 

cused had written on a bank in 'Which he and his mother had a joint account, 
were dishonored by reason of insufficient tunds. Two of these checks · 
were given to the hotels to redeem his previousq dishonored checks 
and the remaining cheeks, totalling $90, were given to the Post Erebange 
and the Officers I Mess at his station, Fort Warren, ll,yoming, for cash or 
merchandise. Accused wrote them atter his mother ha0d wamed him that 
the aooount,. in wb:l.ch she alone made deposits, was limited, and without , 
aey inqui.17 a~ to the balance on deposit. Some o:t the checks were written 
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a!ter he had received notice that previous ones were dishonored.· 

This is the second time the accused. has been tried by general 
court-martial on charges o:r writing worthless checks. The Staf'r·Judge 
Advocate states: 

"Accused has been passing •no fund' and 1i.nsut!ioient 
fund I checks £or a period that goes back beyond July 1944., ; 
the date that he was transferred to Fort Warren from Larned 
Quartermaster Laundry., Larned., Kansas. He has been repri­
manded., given punishment under Article of War 104, and tried 
by General. Courts-Martial for this practice.• 

Although the checks in the instant case were eventual~ .redeemed, it is 
appp.rent that accused's financial irresponsibility renders him unfit 
tor retention in the service as an officer. I recommend that the sen­
tence., as approved by the reviewing authority, be confirmed and ordered 
executed. I .further recom.'llend ·that mi appropriate United States I11.s­
ciplinar:, Barracks be-designated as the place or confinement. 

4. Inclosed is a form o:r action designed to carr:, into execution 
the .foregoing recommendation., should it meet with your approval. 

~ Q.. • ~~-
2 Incls 

Incl l 
Incl 2 

- Record or trial 
- Form of Action 

MXRON C • CRAMER 
Major General 
The Judge Advocate General 

( lentence as approved by revie~-;;i;rit7 ~onfirmed and /ord~~ed executed) 
QC!() 348, 21 ~ 1945)• · . .. • 
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WAR DEPARTM'.<NT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGQ - CM 280789 

UNITED STATES 

v. 

Second Lieutenant D"WIGHT 
E. HUGHES (0-748985), ilr 
Corps. 

_,,,. 

ARMY AIR FCRCES CENTRAL 
FLYING TRAINING comIAND 

Trial by G.C.M.,· convened at 
Pampa Army Air Field, Pampa, 
Tex.as, 30 April 1945 and 9 
May 1945. Dismissal, total 
forfeitures and confinement 
for one (1) year. 

OPINION of the BOARD OF. REVIEil 
Al\1DREWS, BIE'R.ffi and HICKMAN, Judge Advocates 

1. The record of trial in the case of the ~fficer named above 
has been exam:i.ned. by_ the Bea.rd of Review and the Boa.rd submits this, 
its opinion, t~ The Judge Advocate General. · 

2. The accused was tried upon the following Charges and Speci­
f'ica tions 1 

CHARGE Ii Violation 	of the 96th 4I'ticle of war. · 

Specification ls !n that Second Lieutenant Dwight E.. ijughes, 
Air Corps, did, at Pampa Army Air Field, on or about 24 
October 1944, wrongfully and unlawfully make and utter 
to the Pampa Army Air Field Officers• Mess, a certain 
check, in words and figures a~ follows, to wits 

PA:lPA AP..:,rr AIR FIEID 

OFFICERS' MESS 

Pampa Army Air Field, Texas October 24,.1944 

Name of Bank.___l_Ja__	t.;.;;i;-.;;o~n;;;;;al::...;;Ba=nk=-o~f;....::.Ft--:..•-=Sa=:n;...;.;.H.;:.;ou;.;:s:..:t;.;:;on;;:.·_____ 

City___ ___ ....,......_T_exa=s.________San-=_Ant_on_i_o 

Pay to the crder of________________$ ' 15 ,00 · 

Fifteen and no/100--------------------~o~lars. 

·signature Is/ Dwight E. Hughes 

Organization.______Serial No.0-748985 

http:t.;.;;i;-.;;o~n;;;;;al::...;;Ba=nk=-o~f;....::.Ft
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and by means thereof, did obtain from the said Pampa 
Anny Air Field Officers• Mess, $15.00, lawful money 
of the United States, he, the said Dwight E. Hughes, 
then well lmowing that he did not have and not intend­
ing that he should have sufficient funds in the 
National Banlc of Ft. Sam Houston for the payment of 
said check. 

Specifications 2 throuzh 12: These are identical in sub-' 
stance with Specification 1, except for dates, amounts, 
and other details, which exceptions are as follows in 
the Specifications indicated,: 

Specifi­
cation 

Date 
(1944) Amomt Drawee Bank To Whom Uttered 

2 29 October '$10.00 Valley National 
Bank; Phoenix, 
Arizona 

3 12 November $15.00 
4* 19 November $10.00 ( 1188-219111 is 

(Place of making: added to the name 
"Pampa, Texas") of the bank.) 

5 · 20 November $ 5.00 
6 21 November $ 5.00 
7 
8 

, 23 November 
25 November 

$10.00 
$15.00 

9 2} November ~10.00 
10 2 Decerooer' $20.00 
ll 10 December $20.00 
12* 15 December $2:>.00 (same except that Hugh M. Ellis and 

(Place of address of bank VT. M. McWright , 
making: "Pampa , is omitted) doing business as 
Tex.as") "Paul and Mack 

Barber Shop" 
' 

(* The wards l!jampa Army Air Field - Officers• Mess" are 
the checks set forth in·Specifications 4 and 12.) 

ornitted from 

.Specification 13: (Nolle prosequi.) 

Specification 14: {Nolle prosequi.) 

CHARGE II, Viol.atfon of the 95th Art:I;cle of War. 

·specificatim: In that Second Lieutenant Dwight E. Hughes, 
Air Corps, did, at Pampa, Texas, m or about 20 January 
1945, with intent to defraud, '!ll'Ongfully and unlawfully 
make and utter to :Mr. George Wright, a certain check, 
in wards and figures as !ollovrs, to wit: 

2 
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Pampa, TeY.as January 20 1944 No._ 

National Bank of Ft. Sam Houston 

Pay to the 
Order of ___________________$30.00 

______E~i~g~ht~yi...-;;a~nd.;;;....:n~o~/~1~00;:;_____________,;·Dollars 

/s/ Dwfght E. Hughes 
0-748985 

and by means thereof, did fraudulently obtain from the 
said Mr. George ·wright tS0.00 cash, lawful money of the 
United States., he the said Dwight E. Hughes., then well 
knowing that he did not have and not intending that he 
should ha.Te BUfficient funds in the National Bank of 
Ft. Sam Houston for the payment ·of said check. 

The accused plc.o.ded guilty to all Specifications and Charges but 'l.tpon 
explanation of the significance of his pleas, he stated that he wished 
his pleas of guilty to Charge I arrl its Specifications to stand but 
desired to change his pleas to Charge II and its Specification to not 
guilty. He was found guilty of all Charges and Specifications. No 
evidence of previous convictions was introduced. He was sentenced to 
be dismi:;sed the service., to forfeit all pay and allomnces due or to 
become due, and to be cau'ined at h.::i.rd liibor at such place as the 
reviewing authority !!S.Y direct for· one year. The reviewins authority 
approved the sent~ce arrl · forwarded the record of trial for action 
under Article of war 48. 

3. The evidence !or the prosecution, brieny summarized, is as 
follows a 

The i.ccused is in the military service of the TJnited Statos 
as a member of Squadron B, 2531st Army Air Forces Base Unit, Pampa 
Anny Air Field, Pampa, Texas, and was so at the tima of the commission 
of the alleged offenses (R. 12, l.3). 

He had an account with the National Bank of Fort Sam Houston., 
San Antonio., Texas at the time of the giving of the checks in question 
which were drawn on said bank (R. 34, 37, 38; Pros. Ex. 15, 16, 17). 
Ha also had opened an account with the Valley National Bank of Phoenix, 
Arizona on 6 July 1944, but said account had been continuously over­
drawn since 2 September 1944 (R. 34J Pros. Ex. l4). · 

During the months of October, November and· December 1944, the 
accuoed presented a oeries of checks to various employees of the 
Officers I Club, Pampa Army Air Field. The date, amounts, and banks 
upai which drawn are as foll~sa 
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Date Amount Drawee Bank 


24 ~tober $15.00 National Bank of Fort (R. 31; Pros. Ex. 12) 
Sam Houston, San 
Antonio, Texas 

29 ~tober $10.00 Valley Naticnal Bank (R. 32; Pros. Ex. 13) 
Phoenix, Arizona 

12 November $15.00 National Bank of Fort (R. 15; Pros. Ex. 1) 
sam Houston, San 
Antooio, Texas 

19 November $10.00 (R. 22; Pros. Ex. 9)" " II20 November $ 5.00 (R. 16; Pros. Ex. 2)" 
II21 November $ 5.00 (R. 16; Pros. Ex. 3)" 

23 November $10.00 (R. 20; Pros. Elc. 8)" " ti II25 November $15.00 (R. 17; Pros. Ex. 4) 
29 November $10.00 II (R. 17; Pros. Ex. 5)" 

" 
 ti
2 Dece;nber $20.00 (R. 18; Pros. Ex. 6)
10 December $20.00 II (R. 18; Pros. Ex. 7)" 
All of these checks were presented for payment in due course ani were 
returned dishonored due to 1nsufficient funds :in the accused I s account 
(R. 32, 33). 

01 15 December 1944 at the 11Paul an1 Mack Barber Shop". the 
accused also cashed a check in the sum of i20.oo drawn upon the National 
Bank of Fort Sam Houstm. The barber shop was omed and operated by 
W. M. McWright and Hugh M. Ellis. This check was also qishonored and 
returned to the payees vmo ma.de good the amount of the bad check at 
their bank. They were later reimbursed by the accused (R. 29-30; Pros. 
Ex. 11). 

On 20 January 1945 the accused cashed a check for $80.00 
(Charge II and Specification) drawn upon the National Bank of Fort 
Sam Housten at the K and C Warne Shop, operated by George Wright. 
This check -was erroneously dated 11 January 20, 194411. It was returned 
unpaid because of insufficient funds. Mr. Wright was obliged to reim­
burse his bank•. The accused redeemed the check later (R. 24-28; Pros. 
Ex. 10). The circumstances under 'Which the check was cashed were that­
the accii&ed, who had a slight acquaintance with Mr. Vlright from one 
"honkey-tonking" party, came into the ·warne House just after bank 
clos1ng hours and said 11Geor ge, I need some money". Mr. Wright said, 
11How much?" The accused said, 11 $80 11 • Mr. Wright said, "Write me a 
check and I'll give it to you" (R. 26). · 

The balance status of the accused's account with the National 
Bank of Fort Sam Housten a1 the pertinent dates was as followe:1 
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24 and ~ October $ .92 

12 November 10.53 

19 and 20 November 10.08 

21, 23 and 25 November 9.08 

~ November 2.53 


2 December 2.08 

10 December 24.08 

15 December 4.08 


~ 
2J January 1.58 

(R. 34; Pros. Ex. 15) 

The accused 1 s account with the Valley Naticnal Bank, Phoenix, Arizora 
was, as aba,e stated, constantly overdrawn from 2 September 1944 which. · 
overdraft stood at $78.08 on ~ October 1944 vlhen he cashed a. $10.00 
check en that account at the Officers' Club. The overdraft ccntinued 
thereafter, and rose to $80.78 by 5 December 1944 {R. 34; Pros. Ex. 14). 
The last deposit vas made on 8 August 1944. 

Three voluntary statements ma.de by the accused in the course 
of investigation were introduced in evidence {R. 37, Pros. Ex. 16; R. 
38, Fros. Ex. 17; R • .39, Pros. Elc. 18), wherein he admitted making a.n:i 
cashing the checks in question and that they were dishonored for in­
su.f'fic ient funds in his bank accounts to cover them. In hhibit 18, . 
dated 15 December 1944, he admitted that, at the times when he ca.s.hed 
the checks therein mentioned, he did not know whether or not he had 
sufficient funds to cover them. In the statements, he attributed his 
difficulties to confused accounting on his part, arising from uncer­
tainty as to the disposition of certain allotments nade by him to the 
banks to i:s,y loans which he had obtained from them. He had redeemed 
-all the checks. 

4. The accused testified on his own behalf {R. 51) that he enlisted 
in tl"B Air Corps in 1941, made a good record as an air cadet in 1942, 
and graduated in 1943•. Ha went to Central Instructors' School, Randolph 
Field, Texas, for instructor's training, tr.en to Douglas, Arizona., as 
an advanced bvin-engine instructor. There "everybody practically was 
nying double duty". He was on th:! nicht line from 0630, frequently 
until 21.30 or 2200. He asked for a transfer and went to Del Rio, 
Texas, fer B-26 transition. He became nervous and 11111ore or less dis­
gusted ld.th the life in general". His condition was noticed, and he 
-was given a. month re.st treatment at Regional Hospital at San Antonio, 
followed by thirty days• sick leave and then three weeks more in the 
hospital ·{R. 52). Returning to Del Rio, he then went into canba.t pilots• 
pool at San Antonio Aviation Cadet Center, where he renained through 
1944 until O::tt>ber with no duties, just sitting around, twiddling his 
thumbs and getting on everybody's nerves. He "started chasing around 
a little bit 11 • He was transferred to Pampa 20 October, and, after 
t?10 weeks without flying, new with the cadets until "this trouble 
started 11 about the middle of December. Thereafter he did "nothing in 

5 




(322) 


general" except three hours' pilot training a week, and was grounded 
six or ::,even weeks before his trial and restricted since his trial 
began (P.. 52). His hospitalization was for 11 occupational fatigue" 
(R. 53). He tho"..lght he had $100 in the bank when he cashed the $80 
check (Specification, Charge II). He had received a deposit slip for 
$100 from the bank (R. 6.3; Def. Ex. 1), dated 8. January 1945 and his 
note was supposed to have been paid, leaving him $100 balance, against 
which he drew the $80 check to KC Steak House (R. 53, 55) and a,$20 
check. He made and cashed the checks, Pros. Ex:. 1 through lJ, each 
of Vlhich bears his signature (R. 53, 54, 55). He kept a record "up 
to a certain extent", doing.his own bookkeeping in a notebook and 
relying on his memory to enter checks he had made (P.. 54). He thought 
that he borrowed $JOO from the bank in San Antonio (Naticnal Bank of 
Fort Sam Houston), but it might have been ~.350 (R. _52, 55-56). He 
was e:xamined by a psychiatrist while in the hospital at San Antonio 
early in 1944 and was before a Flying 1'valuation Board in May 1944, 
which put him back on flying status (R. 57). 

5. The evidence fully supports the .findings of guilty, entered 
upon pleas of guilty, of Charge I and the twelve Specifications laid 
thereumer. In each instance the accused officer nade and uttered his 
-check to the payee specified, at the times and places, in the amounts, 
and under the circumstances specified, aggregating $155, in amounts · 
from $5 to $20, over a period from 24 October 1944 to 15 December 1944. 
Eleven of thes_e checks were cashed. by the accused at the Of.ficers 1 

Club, from 24 October to 10 December. One, for $2:>, was cashed on 15 
December at a barber shop. Of these, a1e, for $10, to the Officers' 
Club en 29 October, was dra'\'\l?l op a bank where accused's account was 
overdra-wn at t.11e time to the extent of $78.08 and had been overdraffll · 
for 57 days, with no deposit after 8 August (Specification 2, Charge 
I). The other eleven were draffll on the National Bank of Fort Sam 
Housten, Texas, where the accused's balance varied from a $1.42 over­
draft to a credit of $24.08. There deposits of $100 were being ma.de 
monthly by allotment from the accused I s pay, but absorbed by monthly 
payments of $78 on loans nnde by the bank to the accused, bank service 
charges, and other checks. All of the checks specified were dishonored 
for insufficient funds. 

The offense stated in each of the twelve Specifications of 
Charge I is not predicated upon fraoo.. Intent to defraud was not, in 
terms, alleged. As to thes_e twelve checks, the case is not presented 
as a fraud case. As a ma.tter of necess&.ry logical conclusion from 
the premises of stated facts, the mind can scarcely be free of fraudu­
lent intent men bank checks are issued, for the purpose of obtaining 
value, against an account known to be insufficient for their paY100nt 
and without intention that it will be made sufficient, but the fraud 
so involved is not an elerent of the case as here presented. The 
offense stated .and proved is something less. than that of obtaining 
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money or property by fraud and something more than mere careless fail ­
ure to ma:intain a sufficient bank account. It :involves the affirmative 
element of guilty knowledge of the insufficiency of the account and 
the negative element of the absence of intent to remedy that insuf­
ficiency so that the check-will be entitled to payment on presentation. 
These factors involve common problems of proof. ­

As a mtter of military law, the utterance of worth,less 

checks, without maintaining sufficient funds to provide for their 

payment upon presentation in due course, in itself cCl'lstitutes con­

duct discreditable to the military service, in violation' of Article . 

of War 96, regardless of intent to defraud or gull ty knowledge. A 

member of the military establishment is under a particular duty not 

to issue.a check without maintaining a bank balance ·or credit suffi ­

. 	cient to meet it, and proof that a check given by him for value is 
returned for insufficient funds imposes on him, when charged with 
failure to main ta:in his account sufficiently to meet his checks, the 
burden of going for-ward .with evidence to show that his action was 
the result of an honest mistake not caused by his om carelessness 

. 	or neglect (CM 249232, Norren, 32 BR 95, 102-103, 3 Bull. JAG 290. 
Accord, CM 2020Z'/ (1934) McElroy, Dig. Op. JAG 1912-40, Sec, 453 (22); 
CM 224286, Hightower, 14 BR 97, 101; CM 249006, Vergara, 32 BR 5, 12, 
3 Bull. JAG 289; CM 249993, Yates, 32.BR 255, 261; CM 250484, Hebb, 
32 BR 397, 402; CM 241451, 4 Bull. JAG 5). · 

However, the proof here involved is not limited in its effect 
to establishing the offense of wrongful failure :t;o ma.inta:ln the account,. 
The facts that the accused issued checks against an insufficient bank 
account which ms not made sufficient, that th3 condition of the acco1.int 
was the result of his om acts, he being the person active in using 
the account, arrl that the3 checks were returned on presentation for want 
of sufi'icient funds, creates an evidentiary situation where, in the 
absence of adequate explanation or countervailing proof, the inference 
of fact is fully justified, from com)Uon hu:Mn experience, that the 
accused knew th.at his account was insu.t'ficient and did not intend that 
it should be sufficient. ·If there. be evidence of extenuat:1.on or·. excuse, 
the accused is the -person to furnish it. This rule is well established, 

· often stated in the language that the accused, under such circu!llBtances, 
is "chargeable" with knowledge of the condition of his own accoimt 
(CM 202601, Sperti, 6 BR 171, 214; CM 236CY70, Wanner, 22 BR 279; CM 
257069, Bishop-, 'YI BR?, 13; CM257417, Sims, 37 BR lll, 117; CM258314, 
Reeser, 'YI BR 367, 378; CM 259005, Poteet, 38 BR 197, 206), and that 
the "burdentt (of going farl'ia.rd wit!'l proof in his defense to dispel the 
ordinary :inferences from established facts) in such an evidcntiary 
situation.is on the accused (CM 249232, No?Ten, 32 BR 95, 103; CM 
249993, Yates, 32 BR 255, 261; CM 250484, Hebb, 32 BR 397, 402). 

Accordingly, the evidence is sufficient to sustain the findings 
of guilty of the Specifications of Charge I as alleged, :incbding the 
knowledge and :intent specified. 
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On 20 January 1945, the accused cashed his check for $80, 
also worthless, to the proprietor of a waffle shop, with mom he 
!lad a sli~ht acquaintance. In this :instance, :intent to defraud was 
specified and :the offense laid, as Charge II, under the 95th Article 
of War. The fact of the increased amount of the check aver the 
acc'lsed I s previous practise and its imposition upcn a new victim, 
at a time when the accused was already 9eeply in trouble for his 
previous bad checks and had twice .fl:t.ced the investigat:ing officer, 
lends a considerable measure of support to the court's findings of 
guilty of that Cra.rge and Specification. However, upon the whole 
record, it appears more likely that this item, like the others, is 
attributable to irresponsibiUty and disregard of obligations, rather 
tra.n intenticnal fraud in its more sinister sense. The accused had 
received notice of a deposit of $100 to M:s credit in the drawee bank ' 
and claims to have believed· that the amount of the check stood to his 
credit there, failing to allow for other vdthdrawa.ls to pay a loan 
which he c lai11l8 to have thought was paid. That hypotp.esis is consis­
tent with the extent of the accused I s financial dependability as 
demonstrated in his othe·r transactions in the case. Accordingly, 
that item should fall with ·the others into the intermediate class of 
checks issued with knowledge of the insufficiency of his account and 
without intention that it should be sufficient, in violaticn of Article 
of Y[ar 96. · 

The accused ;nad e full restitution and· redeemed his checks ' 
before his trial. 

The court's denial of a request by the de.fense for a further 
continuance pend:ing trial, for additional time for a psychiatric 
examination of the accused, was well with:in its discretion upcn the 
showing made. 

6. The accused is 21 10/12 years of age, Uilm3.ITied, a native 
citizen of Illinois. He h3. s a high school education. He enlisted 
in the Air Corps in October, 1941, at 18 years of age, and served in 
enlisted status and as an air cadet until commissioned a second lieu­
tenant -22 June 1943 at Williams Field, Arizona. Hi·s entire service 
appears to have been either training or instruct:ing. His resignation 
for the good of the service was not favorably considered in ccnnection 
with the charges in this case.- · · 

7. The court was legally constituted and had jurisdiction of 
the person and subject matter. Except as noted, no errors injuriously 
affecting the substantial rights of the accused were conmdtted during 
the trial. In the op.inicn of the Board, of Rev;lew, the record pf trial 
is legally sufficient to support the findings of guilty of the Speci­
ficaticns of Charge I and of Cra.rge I, _legally sufficient- to support 
cnly so much of the fin:iings of guilty of the Specification of Charge 
II and of Charge ,II as involves findings that the accuseq did commit 
the acts specified at the' time, plR.CEl an:i under the circumstances 
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alleged except the words 11with intent to defraud" and "fraudulently", 
in violation of Article of War 96, aw legally sufficient to support 
the sentence and to warrant confirmation thereof. Dismissal is auth­
orized upon conviction of a violation of, Article of War 96. 

~~~•~ud~e Advocate

~;P-g~ Advocate 

_____________,_, Judge Advocate 

,, 
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SPJGQ - mt 200789 	 1st Ind 
-

Hq ASF., JAGO., 'Washington 25, D. C. ,..,, t'"' .. ' ' ..· 
l . 

-TOz 'l'he Secretary of War 

1. Pursuant to Executive Order No. 9556., dated 26 May 1945, 

there are t.ransmitted here,r.tth for your action the record of trial 

and the opinion ot the Board of Revi.811' 1n the case of Second Lieu­

tellant Dwight E. Hughes (~748?85)., Air Corps.· 


2. Upon trial by general court-martial this officer pleaded 
guilty to.,and was found guilty of.,twelve Specifications 0£ passing 
,rorthless checks., in the aggregate amount of $155, 1n violation ot 
Article ot war 96 ( Charge I and Specif'ications). He was fo'.md guilty., 
upon a plea of not guilty., ot fraudulently making and uttering one 
worthless check tor $80., in violation of Article or War 95 (Charge II 
and Specification). He was sentenced to be dismissed the service., to 
forfeit all pay and allowances due or to become due., and to be confined 
at bard labor., at such place as the reviewing· authority might direct., 
tor one year. 'l'he reviewing authority approved the sentence and tor­
warded the record of trial £or action under Article or War 48. 

3; A summary of the evidence may be found 1n the accompaey:ing 
opinion o! the Board ot Review. The Board is of the opinion that the 
record o:r trial is legally sutticient to support the findings of guilty 
of tbe Specifications of Charge I and of Charge I., lega~ sufficient 
to support only' so much or the findings of guilty of the Specificati.on 
of Charge II and of Charge II as involves .tindings that the accused 
l'\id canmit the acts specified at the time., place and under the circum­
stances specified except tbe ll'Ords •nth intent to defraud" and "f'raudu­
len~., 1n violation o! J.rticle of war 96, and lega~ su!ficient to 
support the sentence and to warrant confirmation thereof. I concur in 
that opinion. 

At Pampa Arrq Air Field and at Pampa., Texas., from 24 October 1944 
to 15 December 1944, the accused officer made and cashed eleven ll'Orth­

·	lesa checka to the Officers' Club and one to a barber shop., in amounts 
varying frQD $5 to $20., aggregating $15S. One was on a bank 'Where hie 
account bad then been overdrawn tor 57 days., the others on the :Nationa.l 
Bank of Fort Sam Houston., Texas., llhere he had an account with balances 
varying .trom $1.42 ·ove~art to $24.os credit., but insufficient at all 
times to pay his checks on presentation, so those here involved were 
all dishonored. On 20 January- 1945, being then under investigation tor 
hia past worthless checks and having submitted hie resignation for the 
good o! the service., la'ter rejected., he made and cashed another worthless 
check for $80 to the propietor of a small ca!e., with whom he had sane 
acquaintance. The accuaed contends that his tailure to maintain his 
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bank account to meet his cheeks was due to deficiencies in his book­
keeping and contusion arising !ran the application of certain allotments 
to the installment payment ot loans at his bank. The record reveals 
ganal'81:cy an 1.Dnature and irresponsible lack of appreciation ot his 
obligati.0118 and careless disregard tor his credit, rather than intent­
ional fraud in its more sinister sense. Ultimately, he made full 
restitution. 

I reca:mnwad that the sentence be con!irmed but that the confine­
ment and forfaitu.res be remitted, and that the sentence as thus modified 
be ordered -...,acuted. 

4. Consideration has been given to a letter .from the accused's 
mother, Krs. John w. Hughes, of Table Grove, Illinois, dated 5 June 
194S, addressed to the President, recommending clemency in bebal.t ot 
the accused. 

5. Inclosed is a form of action designed to CS.ff7 into execution 
the foregoing recommendation, should it meet with your approval. 

C'_ . ~-...---·---- ­

3 	Incls MYRON c. CRAMER 

1 - Rec ot trial Major General. 

2 - Form or action i'ha Judge Advocate General 

3 - Ltr tr llr3. John I'. 


Hughea to the Presi­

dent, dated 5 June 4S 


· ( Find1Dgs approved in part. Sentence confirmed but confinement am 
forfeitures remitted. GCW 369, 25 July- 1945} • 
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WAR llEPARTMEm "(329) 
A:riny Service Forces 

In the\ Qr.fie• or The Judge AdTocate General 
· ..' Wasbin~on, D.cr. 

I 

•.. 6 JUN 1945 

SPJGV-QI 200!95' 

.UNITED STATES ) FOURTH SERVICE coowm . 
) ARMY SERVICE FCRCFS 

T• ) 
. ) Trial b;r a.c.»., convened at 

Second Lieatenant ,TANIEY ) Atlanta, Georgia; 15 May l~S. 
O. SHERJWl 	 (0-117~6), , ) Dismissal, tota1 ~orfeitures ' 

,J 	

Field .A.rtill81'7• t J"7 "; O? ~ ) and confinement .for· three (3) . 
. . ) years. 

CFINIClf o.f the BQlRD CF REVIEW 
SEMAN, MICELI and BEARDSLEY, Judge Advocates. 

. ' 

1. The Boa.rd or Review has examined the record or trial in the 

case or the otticer named above and st.baits this, its opinion, to The 

Judge Advocate General. 


. 	 . 
2. The accused •a tried upon the .following Charges and Specifica­

· tionu · · · 

CHARGE Ia Violation or the 61st Article or War. 
j 	 ' 

Speci.ticationl In that Second Lieutenant stanley c. Sherman, 
Field .A.rtille17 Unassigned, a patient 1n Lawson Geural Hos- ­
pital, Atlanta, Georgia, · di~ 111thout proper leave, absent 
himsel! tro:m. his station at f.awson General Hospital, Atlanta, 
Georgia, from on or about; 2 Februl.1'7 194S to an or about 12 

' April 194S • 

CHARGE II1 	 Violation of the 96th Article o.f War. 

Specification 11· In that. Second Lieutenant stanley- c•. Sherman, 
Field Artillery- Unassigned, a patient in Lawson General Hos­
pital, Atlanta, Georgia, did, at Daytona Beach, Florida,· · 
from on or about 28 November 1944 to 2 December 1944, wrong­

. .fully- make sign and utter the following checks without 
maintaining sufficient funds to cover the. •• 'When· pre­
~ented within a reasonable ~ime ~or payment., to wit: . 

Check dated- 28 November 1S'ti4, drawn on M:cLachlen B~­
ing Corporation, Washington, J).C.and payable to the order · 
of cash in tfle amoµnt of $20.00. ' · · 

Check dated 28 November 1~4, drawn on llcLacblen. Bank­
ing Co11>0ration, Waslrl.ngton, n.c. and payable to the order 
of cash in the amount of i2o.oo. 

'· 
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Check dated 2 December 1944, drawn on McLachlen Bank-· 
ing Corporation., Washington, n.c. and payable to the order 
of Officers 1 -Club in the 8.I!lOunt of $JS.co. 

Specification 2: In that Second LieuteDant -Stanley C. Sherman, 
Field Artillery- Unassigned, a patient in Lawson General 
Hospital, Atlanta, Georgia, did, at Lawson General Hospital, 
Atlanta, Georgia., from on or about ,30 January 1945 to l 
February 194.5, wrongfully make sign and utter the follow­

. ing che-cks 'Without maintaining sufficient funds to cover the 
same llhen presented within a reasona'ijl.e time for P8-1]nent., to• wit: . ' 

Check dated 30 January 1916, drawn on McLachlen Bank­
ing Corporation, Washington, ·D.c. and payable to the order 
of' cash 1n the amount of $49 .SO. 

Check dated l February 194.S, drawn on U:cLa.cblen Bank.;. 
ing Cprpore.tion, Washingt:on, n.c •. and payable to the ,order 

,of cash in the_ amount of $4,5.oo. · - • · 

He pleaded guilty to and was found guilty of all Charges and Specifica­
tions. No Qvidence of' previous coo.victions 'WaS introduced~ Accused was 

· sentenced to be dismissed the serl'i,ce, to .t'or!eit all pay and allowances 

due or to become due and to be confined at hard labor, at such place aa 

the .reviewing authority ma,- direct, for twee years. The reviewing au­

thority approved the sentence anci forwarded the record or trial for· 

action under Article t1 War 48. 


3. The evidence for the prosecution show;s that accused was a member 
of Det_achllent or Patients, La11'Scn General Hospital, A.tlanta, Georgia, on 
2 February 194.S (R. 6). He absented himself. without auth6ri.ty from. his 
station on that date (R! 6; Pros. Ex. •111 ) and returned to millt&r7 
control on 13 April 1945 at La Garde General Hospital, New Orleans, 

· Louisiana (R. 7; Pros. ~. •B•). He was returned to his original station 
on 17 April l94S (R. 7). . · . - : 

. It ns agreed between the ·prosecu~ion, defens• and accused that ii' 
c. L. Potter., manager ot Officers• Club at Daytona Beach, norida, were 
present in court. he-110uld testify that on or about- 28 November l9L4 he 
had cashed one of accused's checks drawn on McLachlen Banking Corporation, 
Washington, D.c., in the sum or $20. Accused received cash and merchandise 
1n. exchange for the check. Prosecution's Exhibit· "C• is the check cashed. 
b,- witness. The check was1 returned by the bank unpaid. On the same 

· date another check (Pros. Ex. 11D11 ) for the same amouut and on the' same 
bank was cashed by accused. He received cash and merchandise for it. ' 
This ,check was al.so returned unpaid. On 2 December l9L4, a third check 
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for $35 (Proa. Ex, •E•) was cashed b;r accused drawn on the same bank. 
This check also was returned unpaid by the bank. 

· William J. L~ch; Jr., a teller ~or the Fulton National Banlc, 
Lawson General Hospital, identified Prosecution's Exhibit 11F• as a check 
which •s cashed by witness on 30 January 1945, for 'Which aecu_sed re­
ceiv~d $49.50 in cash~ This check was drawn on McLacblen Banking Cor­
poration and was returned unpaid (R. 8, 9). ,Prosecution•s Exhibit •a• 
was idmtified by witness- as another check cashed b;r witness on or 
about l February 1945 for accused, who received $45 in cash. The check 
was returmd unpaid. The deposition of Archibald Mc!echlen, vice 
president and treasurer of :McLacblen Banking Corporation was introduced 
in evidence (Pros. EX• 8H•). He stated therein that accused had a · 
checking account; with M:cLa.cblen Banking Corporation, that in his offi ­
cial positton in that banlcing inetit_ution he is able to determine whether 
a check has not. been honored by the banlc .and why it was not honored, 
that Exhibits C, D, E, F, G, are photographic copies of checks· drawn by 
accused on -the Mctacblen Banking Corporation, and that these five checks 
were not honored for p:iyment. .because accused did not have sut.ticient 
funds en deposit to cover the checks. The defense called no Witnesses. 
ACQused did not desire to :make any statement. 

4. Accused pleaded guilty to all Charges and Specifications. There 
is nothing in the record inconsistent .with his pleae. There is ccmpe­
tent; proof of the initial ~thorized absence on 2 February 194,;. The 
return to military caitrol on 13 April 1945 is properly-evidenced. The 
record contains full prooi' that all the checks issued b;r ac.cused and 
listed in the Specifications were not honored and nre returned b;r the. 
bank,· on which the;r were drawn~ for lack o! sufficient i'unds in accused's 
account. 

;. The issuance of a· check without su!ticient funds to honor it, 
1s an of.tense or conduct of a nature to bring discredit upon the mili­
tar;r service in violation of Article of. War 96 and'it 1a not ~eessar;y 
that an inted; to defraud should be· shon. The p~ent of worthless 
checks without intent: to de.fraud is su.fticient (CM 251451 (1944) IV Bull. 
JAG SJ CM 249006 (1944) III Bull. JAG 290). . 

6. The records or +..he, War Department show· that accused is 2S ;reare · 
old. He was born in.Lumpkin, Georgia, and graduated from Blakel.7 High · 
School, Georgia, in 1937 and attended Al.abama Polytechnic Institute for 
one 7ear•. , He••. inducted into the ArmY on 8 November 1941 and was 
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appointed a second lieutenant in t.he . Anny of the adted States (F ~A..} 
· on 5 November 1942 after having attended the Officer Candidate School 

, 	 at Fort Sill, Oklahoma. Accused was awarded the _furple Hearl· !or 
wounds received in action on 6 June. 1944 in the European Theater o! 
Operations and was also awarded the Ccmbat In!antrymants Badge for 
exemplary action against the en81113'.. Accused is single. Jn civil life 
he was a truck. dri~er. 

,· 

7~ The court; was legallJ constituted. No errors injuriously af­
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record o! trial is 
legally su!!icient to support; the findings of guilty and the sentence 
and to warrant confirmation of the sentence. A· sentence of dismissal 
is aut,horized upon ccnviction. of violations o! Articles o! War 61 and 
~ 	 I i
7U• . .· . . 	 ·. \ 

4 




-----------------

(333) 


SPJGV-0.J 280795 	 1st Ind 

_Hq ASF, JAGO, Washington 25, D.C. 

Toa The Secretary of Viar 

1. fursuant to J:icecutive Order No. 9556, dated 26 May 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Se_cond Lieutenant Stanley 

c. Sherman (0-117.376), Field Artillery. 	 · . 

2. Upon trial by general court·-martial this officer pleaded guilty· 

to and was found guilty of being absent without leave from his station 

from on or about 2 February 1945 to· on or about 12 April 1945, in vio­

lation of Article of War 61, of wrongf'ully making and uttering five 


- checks in the total·amount. of $169.50, in violation of Article of War 96. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for three 
years. The :reviewing authority approved the sentence and forwarded the 
record of trial tor act;to!l tmder Article of War 48. ·. 

· 3. · A summary of the evidence may be found in the accompanying opinion 
of the B.oard of Review. I concur in the _opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings and sen.;. 
tence ~d to waITant confirmation of the sentence. 

Accused absented himself without authority from LB:wson General Hos­

pital, Atlanta, Georgia, for a period of 70 days. He cashed three checks 

at the Officers' Club, Daytona Beach, Florida, for ·a total of $75. ill 


·	three checks were returned dishonored. He cashed two other checks at 
Fulton National Banlc, Atlanta, GeorgiA, for a total of $94.50. These two 

. other checks were also returned tmpaid for lack of sufficient funds. Ac­
cused was wounded in France on 6 June 1944 and was awarded the Pul,-ple 
Heart. The combat infantryman's badge for exemplary action against the 
enemy was also awarded to him. · 

In view of accused 1s war record, ·1 recommend that the sentence be con­
f:irm:ld but that· the forfeitures and confinement be remitted and that the ' 
sentence as thus modified be ordered executed. · 

4. Consideration has been given to a :Letter from Mrs. leila Sherman, 

Atlanta, Georgia,·dated 4 Juna 1945. • 


.$. Inclosed is a fonn of a·ction designed to 'carry into execution the 

forego'ing. recamnendatiori,·-should it meet with your approval. 


3 	Incls ~~.~a;., q 


1 Rec of Trial · IDAf>N C. CRAMER . ­
2 	Fo:nn of Action · , . Major General ·' 
3 Ltr fr Mrs. Sheman, ' 4 Ju.n.e 45 The Judge Advocate General 

( Sentence confirmed but for!eitarea_and cont'ineme~~?littect. GC1I) 3ll 
7 ~ 1945). • · ' · 

4
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. WAR DEPARTMENT · (33.5) 
J.rm:/ Service Foroea 


In the Offio• ot Tm Judge· .Ad'V'ocate Gennal 

Wa.ahington, D. c. 


$PJGK • CY 280802 

i2 JUL 1945 

UNI!ED ST.A.TES ) .A.RMI A.IR FCRCES 
CENI'B.A.L FLYING- TlU.MNG COWABD 

Te 
trial by o.c_.M.,. oonvenecl at 

Teohnie&l Sergeant LYLE B. Carlsbad Army .Air Field, 
F.ASTERLY (140U730), Squadron. Carlaba.d, New Metioo, 16 e.nd 
C, 3009th Artrri Air Forou Bas• 11 April 1945. Dishonorable 
Unit, Carl•ba.d ~ Air Field, dhoharge (suape%2ded) am oon• 
Carlsbad, N81t'. M•xioo. · tinement tor three (3) 7ean. 

Rehabilitation Center. 

_______....______________________ 

OPINION ot the BOARD OF REVIEW' 
LYON', LUCKIE am H>YSE, Judge Advooate1. 

-----~---...------------------­
. 1. lhe record ot trial in 1.he oaae of the .aoldier named &bove hu 

been examimd in the ot'tio. ot 'l'he Judge Ac,.vooate General and there. to\Uld 
legally insufficient to I upport the timinga and nntenoe. The reoorcl ~. 
now been examined ·by- the Bo&rd ot Renew which aubmita this, ita· opWon, 
to the Judge J.dvooate i:Je11eral. 

2. A.ocuaed wu tried upon the tollcnring Charges an.d Speoitioatiom 1 
. - . ... 

CRA.RGE Ia Violation ot the 94th J.rtiole ot War. . ' 

Speoitioa'Uon la In that Teohnioal Sergeant Iqle B. Euterly, 
Squadron C, 3009th Arrq Air Foroea B&H Unit, did, at or DH.r 
Carlsbad, Bew M:exioo, on or abou-t 15 Ja.n~r,y 1944, wrongtully­
am knowingly- sell to Compton Tucker a tool kit inoluding 

· approxim&tely olle hundred am HTen (107) tools, ha.TinJ a total 
value ot abo.ut dxt7•tiTe, dollars and fourteen oenta (166.1,),. 
property ot the united State•, intendtfd tor the military' Hrvioe 
thereof. · 

Speoitica.tion 21 In that ?echnioal Sergeant Iqle B. Eaaterly-, 
· • • •, did, at Carlsbad ArJq Air Field, C&rlabad, Nn J4exioo, . 
. on or about 15 October 1944, knowingly alld without proper au­
thority dispoae ot, ·bJ' giving w Serge~t Samuel J. Earnat, 
om (1) .A.-2 jacket ot the n.lu• ot about eight doll&rs and 
twelve oenta (ts.12), property ot the 00.ted Sta:tea, intended 
tor the military aenioe 'thereot. 

CHARGE Ila Violation ot the 96th A.rtiole ot War •. 
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Specification• In that Teohnioal Serge&nt Iule B. Euterly, 
• • •, did, at or near Carlsbad Army Air Field, Ca.rlsbad, 
New Mexioo, on or a.bout 28 October 1944, wrongtully and un­
la.wi'ully ha.Te in hia poaaeuion One (1) 'tool kit, inoluding 
a.pproxima.tely one hundred and aixty-three (16S) tools, ha'ri.ng 
a vall,!e of about eighty dollar• and forty-tour oenta ($80.44)J 
one (l) tool kit, inoluding appro:dJml.teq aennty-aeven (77) 
tools, ha.Ting a.-V&l.ue of about thirty-eight dollars and .t'itty­
f'our cents (i38.54)J two (2) type D-1 mechanio'• jaoketa, ea.oh . 
having a Ta.lue of' about eighteen dollars and ninety-tin oenta 
(418.95)J one (1) A-2 jacket, having a Talue of a.bout eight · 
dollars and tw•lve oenta ($8.12)J two (2) B-4 bags, eaoh having 
a value of about twelve dollar• alld thirty oent. ($12.30}J om 
(1) guoline oan, h$.'ri.n~ a value ot about two dollars and. sixty 
cents ·($2.60)J am one ll) A-ll type olock, having a n.lue of· 
a.bout eleven dollars and twenty-five oenta ($11.25), all of 
.said item.a having a total value of ibout two hundred and three 
dollars and forty-five cents ($203.45), property of the United 
Sta.tea, intended for the military service thereof'. 

He pleaded not guilty to a. ll charges and specifioations uid WU foum guilty 
of Charge I 8.lld its specif'ioe.tions and guilty of Charge II and its specitica.­
ti~n, except the words and f~gurea •two (2) type D-1 mechanio•s jackets, ea.oh 
having a value of about eighteen dollars and ninety-five cents ($18.95) 11 

and except the 'l'f'Ords and figurea "all of said i tema having a tota.l value of 
a.bout two hundred and three dollars and forty-five oenta Ci203.45), 11 sub­
atituting for the words and figures last mentioned and exoepted the worda 8.lld 
figures "allot said items having a total Talue of about one hundred-sixty-five 

· dollars and fifty-tin cents ($166.56). '' There was no evidence of pre'ri.oua _ 
convictions. He was sentenced to be diaftonora.bly discharged the servioe, to 
forfeit all pay and allowances due or to beoome- due, am ·to be oonf'ined at 
ha.rd labor, at auoh plaoe u the reviewing authority mq direot, for four 
yea.rs. The reviewing authority approved only ao 11.uch 0£ the findings ot guilty 
of Specif'ioation 2 of Charge I u inTolves a finding tb&t the accused lcnoringl7 
and without authorit7 di1poaed of an A-2 jacket of aome value to the peraon, 
of the cmlerahip, at the time am· plaoe and. in the manner alleged. The sen• 
tenoe wa.a approved but one yea.r of the oon.f'inement imposed wu remitted. JJ 
thus modified, the reviewing authority ordered the sentence· executed, suspended. 
that portion thereof adjudging dishonorable diacharge until the soldier'• re­
lease from con.f'inement. and designated the Rehabilitation Center, Camp Bowie, . 
Texas, a.s the place of oon.f'inement. The proceedings were published in General 
Court-Martial Orders No. 149, Headquarters Arrrr:, Air Forces Central Flying 
Training Command, Bs.ndolph Field, Texas, 17 May 1946. . , . ' 

2. Accused is charged in three specifications with (1) wrongfully 
selling Government property to Mr. Compton J. Tuoker, (2) wrongfully giving 
away a type A-2 jacket, Government property, in violation of' Article of War 
94, and (3) wrongfully posaesaing ·Government property in Tiole.tion of Article 
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of War 96. At all times alleged in the speoifioa.tions the a.ocused was the 
nonoommissioned officer in charge of supply at. Local Issue No. 2 at Carlsbad 
J.:rmy Air Field, Carlsbad, New Mexico (R.64). Local Issue No. 2 stocked 
airplane and engine parts~ tools -for ma.int~nanoe equipment, and some flying 
clothes (R. 65) but did not stock A-2 jackets or B-4 bag• (R. 61). Aooused 
had complete aooess to the building housing Looal Issue No. 2 and also had 

· authority to draw A-2 jackets and B-4 bags from other agencies at Carlsbad 
field and take suoh items to Local Issue No. 2 for issue to the maintenance 
section (R. 65). Accused, after being war:ced of his rights under the 24th ~ 
Article of War, made confessions on 27 October and 30 October 1944 (to be 
-later disouaaed) in which he admitted his guilt .of the :matters oharged. 

3. The evidence relating to Specification 1 of Charge I ia substan­

tially a.a followaa 


On Tuesd~, 31 October 1944, Captain Allen R. Kyle, Provost Marshal 
of Carlsbad Field, and other officers and men from Carlsbad lleld_ went to the · 
Aoe of the Hi-Way Station No. 2, which we.a a garage and service station 
operated by Mr. Compton J. Tucker and located in Carlsbad, New Mexico. 1hey 
there rece1-veq from. ·Mr. Tucker a tool kit' and tooi., received in evidence as 
Proseoution•a I::xhibit l (R. 92-94). There were 108 tools in the kit and, 

· with the kit, were valued at approximately $65.00. The tools· and kit were 

identioa.l with similar items which are issued through Air Corps supply (R.16) 

but oould not be positively identified as being Air Corps or Government 

property (R. 22.66). Ordinarily about 5% ot the tools in tool kits at 


11 0$11Carlsbad Field were marked or stamped or "USA" or 11AC 11 (R. 29 ,33 ). The 
tools reoeived .from Mr. 'l'uoker ll'Sre so marked in a.bout the same proportion.· 
The· value of the tools reoeived from Mr. Tuoker bearing suoh ma.rldngs wa..s 
$3.88 (R. 37). No witness could testify that the tools or ~t were mining 
from Carlsbad Field. Aoouaed made oonfessions in which he stated that one 
day, while at Mr. Tucker's garage, Tucker stated that he needed some tools. 
and inquired whether aoouaed oould procure some for him. · Acouaed replied 
that he did not know "but would see. 11 Aoouaed then went to the Air Field 
and obtained the tools which he then took to Mr. Tucker who paid aooused the 
sum of jS0.00 for the tools and kit (Pros. Exa. 18 and 19). 

4. The following is the substa.ntia.l evidenoe relating to Speoifioation 
2 of Charge Ia 

During the month of September 1944, while a.oouaed was noncommiuioned 
, otfioer in charge of Local ~saue No. ·2, Sergeant Samuel J. barnst uked ao­

1oused whether he (a.ooused) .oould get Earnst a "type A-2 jacket". Aocuaed 
replied that he did not know but would try. Subsequently, "around· the first 
part of October" 1944, l;arnst a.gain told aooused that he would like to have 
•a type A-2 jaoke-t" to give to a friem, and aooused replied that he did not 

have an;y (R.' 69). About two weeks later the aoouaed gave Earn.at "a Type 'A-2 

jaoket. 11 Earnat did not sign. 8J1Y' memoralldum. or hand ,reoeipt tor the jacket 


· (R. ?<)), nor did he pay- or have any agreement to pay a.oouud for the jacket 
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(R. 77). Earnat gave the ja.oket to his friend, telling the friend that he 
might have to recall it. The jaoket wa.a subsequently recalled and, apparently, 
returned to aupply (R. 78 ). In his confessions accused admita that he gave a. 
jacket to F.e.rnst (Pros. Exil. 17 and 18). 

5. The following evidenoe, ·in substance, was offered in support of 

Charge II and its Specitice.tiona · 


Sergeant Alexander Bradley., an inveatiga.tor with the Provost ~rshal's 
Office &t Carlsbad Field, met the aocused in the office of Air Corps Supply 
on or about 28 October 1944 and informed aooused that he (Bradley) intelXled 
to ae&rch. aooused' s apartment either with aoouaed's consent or by getting a 
search warrant (R. Bl). Accused replied that his mother who we.a rlaiting him 
wu not well and he did. not want her upset, but stated that he would go to 
the ape.rtment and "bring out all the property that wa.a not charged to him 
and give it to us" (R. 83). Bradley declined to aooept that proposition but 
agreed to go along with aoouted and let accu.se4 oolleot the property am 
tell hi• mother whatever atory he wished. Accused, Bradley, and. a. Sergeant 
Bell, a.lso an investigator with the Provost Marshal'• Office, then atarted 
for accu.sed'a qua.rtera in aocuaed'a oar. It we.a then discovered that aoouaed 
had a. guoline oan in his oa.r whioh he admitted wu · "Air Corps property• 
(R. 83 ). Bradley took poaaeadon of the oonte.iner and the group proceeded 

to aooused' a apartment. Upon e.rrhal a. t the apartment Sergeant Bradley aat 

on a. 1of'a with aoouaed'• mother while the aoouaed, Sergeant Bell, aDd. ao• 


• 	 ouaed•a wife 1ren.t to other rooms in. the apartment and oolleoted all remain­
ing property deaoribed in the apeoif'ioa.tion, exoeptixig the two type D-1 
meoha.nio'• ja.oketa (posa:eaaion of' 1rh1oh aocused 1r&a found not guilt,y) (R. 
85). To identify the tools taken from the apartment u Gonrmne:a.t property, 
it wu. shown that approximately 5% of the tools bore auoh marking• u "US", 
"USA", or "AAF" (R. 19,33). ihe .A.-2 jt.oket taken trcm aoouaed•a apartmm:it · 
waa -shown to h&n the following la.be! atitohed _in 1ta oollar (R. 86, Proa. 
Ex. 4)1 . 	 . 

"Type A-2 
Drawing No. 30-14:18 
A.C. No. 42•18776P· 

Property ot 
.Air Foroe U.S. J..rrq 

I. spietr&k -----------& Som 
li)rth .Bergen, N. J. • 

. . 
No witmaa oould definitely ltt.te tha.t -~ of the properly ta.ken tr011L ao• 
ouaed'• apartment wu Government property' or that it wu m1aa1.11g from Air 

--Corpa ·eupply ohannela, but there wu teatimo~ to ahow that the gu oo,uta.iner 'WU 
"identioal"-to can.a being used a11 Carlabad.FJ.eld (R. 20), that the toola oould · 
be· "duplio&ted" at Air Corps Supply (R. 17), and. that A•2 jaoketa and B-' bi.ga 
"..,.ere "atooked.11 .in .Air Corpa Supply (R. 19). IiJ waa also established that there 
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we.a no record of accused having been issued a.n;r of the items taken trom 
his apartment (R. 38,40,63,58 ). The value of the itema we.a shown to b9 
as alleged (R. 18,19,37)~ ~on lea.ving aocuaed' s apartment and returning 
to the Air Corps· Supply, aocuaed we.a told that if he "knew of ~ 
else that might be out ••• he should let us lcno1I' about it so ,re oould tey 
to get the property back and help (the aooountable officer) get straightened 
up. And he aaid he had turned over everything that. was not oharge4 out to 
him." Aooused than aiked what "we thought the amount ot the shorta.ge would 
be, and I told him aro\llld about six or aeven thouaand. dollars.,••• :a, said 
he would be willing to pq that much to get things straightened out. 11 (R. 88-89). 
In his oonteasion aoouaed admitted tha.t he had "govermneni. property• at his 
home (Pros. Eic. 17). . · 

6. Af'ter being advised ot his rights relative to beoom.ing a witness, 
the aooused elected.to remain silent. 

7. From the foregoing, am for the additional. reasons herei:ciaf'ter set 
out, the following questions are presented by the record of trial for otn·. 
dderation by the Board of Reviews 

a. Were the oontessiona ot the aoouaed TOlunte.eyT 

• b. Did the evidenoe establish that the property described in the 
speoif'ioa.tiom ,ru Govermnem: property 1:ntellded tor the military service · 
thereof! · 

8. The defense vigorously objected to the receipt in evidence ot the 
aooused's confessions on the growld., among others, that they wet-e not nl• 
untarily givon, but were obtaiMd through coercion, direot and implied. 
threats. and dureu. The evidence indicates that on 27 October 1944 the 
aocuaed and anoth•r a_ergeant. who 'W&.S similarly involved, ••re being ques­
tioned in the offioe or the Air Corps Supply Officer ot the bue. Present 
at the questioning were Colonel Smith. the Superviaor'ot Suppl7J Major 
Moore, the Air Corps Supply Of.fioerJ Captain Kyle, Provost MarshalJ lira. 
Stowell, the·stenographerJ and Sergeants Bradley and Bell. investigators 
with the Provost Marshal' a otfioe. Bradley was a sheriff and Bell was a 
polioem.an in civil lite. Though all military personnel present took part, 
Sergeant Bell did the.major· part of the questioning. The prooedure toll«ed 
by Sergeam: Bell was to bring one of the subjects into the room and quea'tion 
him tor ·a. while, then relea.s• him and oall in the other aubjeot tor ques­
tioning. Aoou,ed was questioned a.t leut trioe that day•. Eaoh period ot 
queationing.would last from about tort,•f'i.Te minutes to about two hours. 
In order to show the oonteaaions ·of a.coused ,rere not 't'Oluntary. defense 
counsel interrogated Captain Ky-le on voir dire examination ·and, in the course 
of such examination, the following queatio~and answers were developed.a 

\ •Q. ~ did you tim 1 t neoeaaar,y in an effort to get a. 
statement from Sergeant F.uterly to thr•aten that hia sister would 
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be investigated U he did not make a 1tatementf (R. 121). 

•,1. Sergeant East'erly wasn't-threatened by' having his fami.17 

brought into it in e.ny adverae light. 


11Q. What do you mea.n that it we.an't a threat when you auggeated 
that if he didn't answer the questions or didn't oome clean or didn't 
get the stor,y from him that you would bring hi1 sister ,into itf 

"A. His si1ter had worked in the same. department that he later 
.went to work in, and if he couldn't give us w information poasibly 
she could. 	 ­

"Q. It that wasn't a threat hOW" wu it intended by yout 
11A. Well, if the witnesa wu withholding any information 

volunt;a.rily that he didn't oa.re to gin, he had hi• rightl to i'a.11 
to answer the question. He answered the question and his an&'Wer. 
didn't aeem logical and we questioned him further. 

"Q. And when his answer didn't seem logical to you gentlemen, 

you then suggested that his sister had worked at 1uppl7f 


"A. No, a.f'ter his sister had already been dismisaed from the 

investigation, so far aa the questioning was oonoerMd. 


•Q. ffllen we.a his dater dismissed 'l 
11.!. There we.a only. the one question. - She was mentionfld. only 

that one instance, that ah~ had worked in that Supply department and 
perhaps she could give us the information if he oouldn•t. · 

11Q. Well, now, ·you were taking a 1ta.tement from the S~rgeant, 
is that correct, DOW', aDd he was not answering the questiom like you 
thought he ought to anawer them.! 

' "A. We were interested in obtaining a. truthtul anner to our 
questions. 	 · 

11Q. Will you &Dawer' m:, question, plea.set You were engaged in 

the examination or the Sergeant, .weren't you'l- · 

' 11.A.. That ii right. 


"Q. He 'had not &t tha.t time answered. que&tions u "you believed 
he ahould have answered questions,. as you believed he should have 
answered them, ia that right'? 	 , · 

11.!. I don't believe he gave us truthful answers. 
~Q. .All right. And a.f'ter you didn't believe he ga.ve you truthful 

answer,. then you told him that unleu you got the atory from him you'd 
investigate his dater, didn't you. who had worked there'l 

1 	 "A. We told him it we oouldn't get a true story ·tram him that 
possibly we oould get a true story trom. aomeone. else. · 

· "Q. Did y-ou 1ay his aiater'l . ; · 
"A. Hi• sister we.a mentioned u a poaaibility. 11 (R. 123-126) 

"Q. A swea.t box-wa.s mentioned., ,. mention· of: onet
"A. It wun't mentioned in this questioning. 

"Q. 'When wu it mentiomdt · 

•A. It wa.a mentioned u Sergeant Easterly wu dis~ued. 
~. After. the f'irat -ata.tement we.i :ma.def 

6' 

http:poaaibility.11


• • • 

• • • 

• • • 

(341) 


"A. The statement was ma.de by one of the investigators that ha.d 
had oonsiderable experience in civilian life, a sweat box or other 
means could be used." (R. 128) 

"A. Sergeant Ba.aterly should never have even heard that conversa­
tion, because it was merely a jest that was passed among the people that 
remained. 

"Q. Yihat do you :rp.ean he shouldn't have heard it? 

".A. That wa.sn1 t directed towards him, a.nd he was out of the room. 

"Q. What do you mean by •out of the room' 'l 

"A. In the outer office of the Air Carps Supply. 

"Q. Standing in the door between the two? 

"A. I wa.a standing in the doorwa.y. 11 (R. 129) 


"Ylell, he possibly could h&ve hear! it, but it wasn't directed at 
him or there wun•t any--" (R. 130) 

"Q. 	 Didn't Bell, to refresh your memory, turn to you there at the 
time 	and a.sk you if you had a SW"ea.t box? 

"A. Yes, he a.sked me tha.t. 
"Q. Why do you suppose he was asking you if you had a sweat box 

if he wa.sn't implying a. threat that it mig;ht be used? 
"A. itell, he may ha.ve asked whether I had one or not, but he uked 

me that, a.nd I told him that we haven't a sweat bo.x. 11 (R. 131) 

Defense counsel then called Major Moore who testified that Captain 
Kyle was in the room for only a few minutes during the questioning of accused. 
The Major then gave the following answers to the following questions a 

• 
"Q. ••• Give us the full picture of what occurred there. 
"A. What Sergeant Bell did wa.s to bring one of the men in, queatlon 

him a while 8.lld'let him stay outside the office a.nd question the other 
one a while, a.Di then switch them ba.ok and forth during the entire time. 

"Q. 	 How would he co.Dduct the examination of one after he ha.d had 
the other one in there before tti.at? Just explain haw he would do it? 

''A. Well, in what way do you mean? 
"Q. What would he say, a.nd what would his attitude be, a.nd things 

of that nature with reference to these men. 
"A. Well, he had a. rather stiff attitude. 
"Q. 'What ws.a his attitude? Just tell the Court fully. 
"A. He would get the boys in there a.nd there was quite a. bit of 

profanity a.Di oursing Uli.ed. If they didn't answer the way he wanted, 
he would call them liars a.nd tell them to tell the truth, aDd if they 
didn't tell him what he wanted he'd storm aroUDd the room and oall 
them a bunch of liars a.nd tell them he l:new they weren• t telling tl:i. 
truth. 
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_ "Q. What did he instruot Miss Stowell who was taking the statements 
down to do with re.ferenoe to that examination? · 

11A. v'iell., he told her to omit the cursing and there were some 
things., I don't remember what they were, that he told her to omit on 
the notes. 

"Q. At that time a.nd place did you hear Sergeant Bell say &nything 
a.bout a, in ths presence o.f Sergeant .l!;asterly, about a rubber hose? 

"A. Yes, sir. · 
"Q. What did he sq a.bout using a. rubber hose? 
"A. He ma.c.:. the statement to Sergeant Basterly., I mean he used 

the exact words as well as I remember them, he'd better be damned glad 
tha~ he was not being question~d by him i.f he were « civilian or he 
would be using a rubber hose on him to get the answers he wanted. 

"Q. Now., you sq Sergeant Bell was doing most of the examination? 
"A. Practically ell of them. Sergeant Bradley would occasionally 

ask questions, but not a. great deal. 
I 

"Q. With reference to the notebook this young lady had did you 
have aey conversation with Sergeant Bell later about that notebook? 

11 A. Yes, sir. He ca.me down and asked where it was. 
"Q. What did he sq? 
"A. He said he wanted the notebook because he ciidn' t want the 

Defense Counsel to get a.hold of it." (R. 1~9-140) 
* * * 

"Q. I wish you would go into detail and explain to the Court 
the whole situation as best you oa.n get it so the Court can get the 
picture of what did occur. 

"A. You mean a.s to the cursing and so forth 1 
"Q. Yes., sir., and his manner or demeanor when questioning this 

man. 
11A. Well., the best I remember exactly how he went, if either of 

the boys didn't answer as he wanted them to or a.a he seemed to want 
them to., he would call them a de.mned liar and tell them he knew tho 
a.nswer &lid they better go ahead and start telling him what the answer 
was. 

"Q. What statement, if e;ny, did he make that you remember with 
reference to what would or would not happen to them unless they did? 

"A. Well, let's aee. At one time he made the statement that 
he was merely interested in trying to get the property ba.ck, to keep 
me from having to pay for it. 

"Q. To keep you from having to pay for it? 
"A. Yes. And there were several statements ot that type made. · 
"Q. What statements were made., if e:ny, that you recall to induce 

Mr• .t.a.sterly or Sergeant Jiasterly to 'fina.lly make a statement with 
reference to it? Yiha.t was said that might or might not happen to 
him if anything T· 

"A. Vlell, he made one statement that it would be better for him 
to be out of the guardhouse drawing his pay than in the guardhouse 
drawing no money. 

"Q. And he made the statement that it would be better for him 
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to be out ot the guardhouse dra.wi.Dg hia pay than in the guardhouae 
not drawing payt 

"A. Yea. air. .Alld he did make one statement that it would be 
,euier it they told the whole truth. 

"Q. It would be ea.aier on th• if they told the whole trutht 
n .A. Yea, sir.·11 ( R. 141 • ) 

"Q. Now, Major, wu any question of some oiTilian brought into 
the examination, the name or a ohilian?

•A. Yes, sir, there W'IL8. 

"Q. What was that e.lld under what oiroumatanoest 
"A. At om time Sergeant Bell said that he knew tha.t a. certain 
oivilian wa.a disposing of theae wa.tohea. 
"Q. Did he mention his nameT 
11A.. Mr. Potts, a jeweler in- town, and that he wanted theH 

'boys' testimony again.at him. 11 (R. 142}. 

11Q. Will the Major tell as best h~ oan the language whioh was 
used in that regard? , , 

"A. Well, to the best of my memory he just sa.id he wu after the 
boy's .statement to be uaed a.gainst Mr. Potts who he knew was diapoaing 
ot watohea in town." 

"Q. What was add or done and by whom with reterenoe to hit 
aiaterf 

11A. Sergeant Bell asked Sergeant Easterly if his sister had not 
at one time worked in Supply, and at that time he hadn't gotten what 
he thought wa.s the information from Sergeant .l:.asterly, ao it wu some­
thing to the effeot that, I ca.n' t remember the exa.ct words, but some­
thing to the effect that if he couldn't get the information he wanted 
he'd· have to assume that his aiater waa oomieoted with it a.nd at leut 
investigate that point. 11 (R. 143) 

"Q. Well, was e.ny force or duresa uaed t 
11A. There was no force used. Now, as to the word dure11. the 

interpretation, the only thing I could aa.y 110uld be that there wu 
certainly implied promises or thre&ts whioh might be oonatrued u 
implied promises or ·threats." (R. 148) 

nQ. Major Moore, y9u would say that the queationing wu quite, 
vigoroua, :would you nott 

,a.A.. Quite.N (R. 149) 

On orou-examination by the trial judge &dvoe&te, Major Moore 
testifi~• 

"Q. Were you Easterly's commending officer a.t that time? 
"A. I we.a. 
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"Q• .Axld you were looking out for hia interests, I presume, · 
is that oorreot? · 

"A. JJ muoh as I knew. 
•Q. Did you foel it waa neoesse.ry to intercede at that ti.ms t 
11.A. Sergeant Bell was an investigator representing the Base 

Commender I felt and I didn't see that I bad aey right to try to put 
a stop to anything they were doing. 8 (R. 149) 

Defense counsel then oalled as a witness the reporter who took 
down the oonfeasions in question and answer form. The following testimony 
was developed a · 

"Q. What other statements, if any, were made by Sergeant Bell 
with reference to whether or not Sergeant Easterly ahould make the 
statement! 

"A. Well, he just said it would be better if he told the truth. 
"Q. · It would be bettet if he told the truth. 'What other language 

did he use a.long that line? 
"A. Well, I don't know. It was something that meant just the 

same as that. 
"Q. What was it? What was the word he uaedt 
11A._ 11ell,. that it might go· lighter on him.• (R.167) 

• 

"Q. Miss Stowell, you say the questioning was quite vigorous. 
What do you mean by that, please? · · 

"A. Well, Sergeant Bell would question him and if he wouldn't 
answer he id question him age.in. • 

11Q. And what would be his attitude in queationingt 
11A•. Well, it was sort of overbearing. 
"Q. What do you mean by I overb.ea.ring' 'l 
~A. Well I think it sort of went to aoa.re the boys.~

• • * 
"Q• Did it see.re you? 
"A• Yes." (R. 186,166) 

9. From the foregoing exoerpta of' the .testimoey it 1a rather evident 
that aooused wa.a 11brawbea.ten" into giving a full oonfeasion. During the 
course of Sergeant Bell's questioning, which was suff'ioiently "vigorous 11 

and "overbearing• to frighten the ciTilia.n stenographer, it appears that 
aocused was cawed by being oursedJ he was threatened by being told that, 
unless he confessed 8 his sister would be iIIVestiga.ted &a a. possible thiefJ 
he was promised that, by confessing, things would be l~ghter on him, am 
told that it would be better to be outside the guardhouse dra.w.i.ng pay than 
inside with no pay; statements_ were made indicating that foroe in the form 
of a sweat box or rubber hose might be used on himJ he wu misled by being 
told at one time by Bell 11that he was merely interested in trying to get the 
property baok, 11 and at another time that the statement we.a wanted for use 
against a oivilia.n jeweler, he was .under the influence of hi• milltazy 
superiors, because the vigorous questioning took place in the presenoe of 
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a colonel, a captain who wa.s the Provost M!l.rshal, and a major who wa.a 
accused's commanding officer. None of these office.rs interfered with 
Bell'• overbearing questioning but, instead, assisted him by also pro­
pounding questions. Aocused•a commanding officer testifiea that he did 
not intercede because 11 Sergeant Bell wa.s an investigator representiDg 
the Base Commander" and "I didn't see that I ha.d any right to try to put 
a atop to a.nything they were doing. n 

10. Conceding arguendo that no one of the above incidents, atandii,g 

alone, would cause the confessions to be involuntary, and further concedillg 

that no foroe wu used and no direct evidence of' mistreatment of aocused, · 

nevertheless, the persistent questioning a.n:i the.accumulation of inoident1 

cannot. but lead to the oo·nclusion th.at accused's determimtion to remain 

silent wa.s overcome a.gainat hia will and that the confeasicna me.de on 27 

October 1944 were inadmissible. It haa been held that a confession taken 

by a sergeant from a private, after telling him, in aubatanoe, that he 

should "come olee.n• aild tell the truth as he would be otherwise discovered 

am then 'the penalty would probably be more severe, should be considered 

as involuntary and inadmissible (CY 152444). The following confessions 

have likewise been hdd to be involuntary and inadmissible I where accused 

wa.a told that •1t he would tell the truth I might let him off easy." 

(CM 155818 h where he oonf'eased after bei.ng informed tha.t it he remained 

silent he would be confined but that if he satisfactorily explained hi• 

actions he would be released (CM 210693)1 and where told tba.t his confes­

sion was for the sole purpose of aiding in securing a conviction against 


-a 	oivilb.n (CM 153924). The general 'rule of law, upon whioh the foregoing 
deoisiona are baaed, ata.tiiig t.hat e. confession is involuntary where made 
through three.ta or fear, or promise or hope, ha.a been 10 often reiterated 
that it has become a f'ixed rule. 

11. It next become• neoeaae."17 to determine whether the aubaequent 
confession ma.de by a.couaed on 30 Ootober 1944 to the Assistant Staff .Aldge 
Advocate at Carlsbad .Field ii likewise inadmissible. Thia aeco?ld confeuion 
was obtained after a. lapse of two de.ya from the te.lcing of the 1'.1.rat oonfea• 
lion and at a time when aocuaed waa confined in the post guardhouse. Before· 
making the second confeasion, aoouaed waa told• 

"nu.a matter oonoerning some WlLtohea ha.a been turned over 
to me .tor further wcrk. I am Capt•. Victor E. Willia.ma, TJA. 
You have been warned ot your right• on remaining silent or makillg 
a·statement, if 7ou desire. You understand it you do make an7 
statements they oan b• uaed against you, do 7out J.. Yes." 
(Proa. Ex. 19) 

Aooused thereupon reiterated some of tl'i• atatementa made 1A hia 1'.1.rat oon­
feaaion. 

ttwhere a oonf.'eaaion hu been obtaimd from the aooused by 

improper inducement, azrr _statement made by him while under 
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that influence 11 inadmiaaible, but the question arises as to 
whether a con.fessionmade subsequently to such inadmissible con­
fession is itself inadmissible. This question, aa in the case of 
a.cy other confession, is one for the judge to decide, and each 
case must be determined on its own facts. The presumption pre­
vails that the influence of the prior improper inducement continues 
and that the subsequent confession is a reault or the same infiuenoe 
which renders the prior confession ina.dm.issible, a.Dd the burden of 

roof rests u on the rosecution to establish.the oontr • Such 
proo must clearly show, to a t such subsequent co ess on in evi­
denoe, that the impression oawsed by the improper inducement had 
been removed before the subsequent confession was made.••• It haa 
also been held, generally, t.tw,.t the in£luenoe of the improper induce­
ment is remowd Yhere ·the accused is ·properly cautioned before tm 
subsequent confession. The warning, however, so given should be 
explicit, and it ought to be .full enough to apprise the accuaeda (1) 
that anything that he ~ say after such warning can be used against 
himJ &nd (2) that his preTious conteuion,· ma.de umer improper in­
duoaell1', cannot be used against him, for it hu been well said 
that 'for want or this in.formation, the a.oouaed might think that 
he could not make his case worse than he had a.lready made it, and, 
under this impreuicn, might have signed the oonf'esaion before th8 
magistrate.'" (Wharton•• Criminal Evidence, Vol. 2, seo. 601, pp. 
998-1002.) . (Underscoring supplied.) 

"A confession••• may be rendered involuntary by a prior invol­
untary confession." (Underhill'• criminal Evidenoe, 4th Edition, 
Seo. 266, p. 521). ' 

"Once a confession made under improper i.ni'luenoes is obtained, 
the presumption arises that a subsequent confession ot the same 
orime flows from the same influence,, even though made to a dif­
ferent person than the one to whom the first was made. ••• Th• 
evidence to rebut the resum tion must be resented b the 
oution •••• The evidence to re ut t resumpt on must be o ear 
and oonvinoing •••• Evidence from. Amerioan Jurisprudence, Civil 
and Criminal, seo. 487, pp. 424-425.) (Ubderscoring supplied.) 

To the same effect is CM ETO 1486, MacDonald, Bull. JAG, Vol. III, 
J\me 1944, Section 395 (10). 

The question thus aria ea whether the prosecution met its burdwn 
in showing that the improper influences whioh ma.de. the first ooiu'esiion in­
adinisiible b&d been diapellled and.the aoouaed properly warned before mald.i:sg 
the seoond oonteuion. It is noted that, to· begin irith, Captain Williama· 
informed accused· he WU investigating .. matter concerning watohes and made 
no mention of the lllAtters tor whioh a.ocuaed wu here tried. C&Ptain Williama 
did not giTe aoouaed any ad.Tice oonoerning his rights, but merely reminded 
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a.ocua ed that he ha.d been previously "warned or your rights." On the w1t ­
ness stand, Ce,ptain Williama testified u follows on this subject, 

"Q. Captain, at the time you took this statement you were 
s.ware tha.t bro preTiou.s statements ha.d been ta.ken from this mant 

11.A.. I was. · 
"Q. Did you advise him at th&t time that the prior confeuiou 

may have been taken under oiroumstanoes which might not make them 
admissible in eTidence or nott 

"A. No, I didn't tall him that. 
11Q. You didn't discuss with him the oircumsta.ncea under which 

the prior statements were takent 
11.A.. I did not. n 

In view of the foregoing authorities and the oircumstances 1.lllder 
which a.ocuaed' s oonfeseions were obtained, the Board is of the opinion th&t 
the prosecution failed to rebut, by clear and convincing evidence, the pre• 
sumption that the influence of the improper inducement continued, and tha.t 
the subsequent confeslion was a. result thereof. · 

12. · The next question to be determined is whether, in the absence of 
the oonfeaaions, the corpus delicti was independently shown and the accused's 
guilt esta.blished. Speoifioation l of Charge I ma.y be diamisaed with the 
remark tha.t, without a.ocused's oonfe11ion, there is no evidence to prove 
a.ccuaed sold the tools and kit to Mr. Tucker. u for Specification 2 ot 
Charge I, Sergeant Earn.st testified that he obtaimd •a 1'ype A-2 jacket" 
from accused while in Local Issue No. 2 and did not sign for it or other• 
wise pay tor it. However, the jacket wa.s not introduced into evidence and 
there was no testimony, even by inference, to shaw that such a. jacket wu 
Government property intended for the military aerTice, nor was it shown 
th&t any such jacket was missing· trcm the Government or any aervioe thereof. 

. . 
13. The Specification of Charge II presents a. slightly more complicated 

issue. It wa.s shown tha.t 1ome of the tools were marked with •usn or "USA.a 
or "AAF"J it was also sh~ that, when accused was queationed.conoerm.ng the 
gaaoline container, he admitted it was "Air Corps property"J the jacket 
te.lcen fro:n;i his apartment contained the markings described in para.graph 6• 
~· to-wita aProperty ot Air Fore, U.S. Army.• There we.a no 1howi11g · 
thataey of the specific property described in thi1 specification was missing 
or had been stolen from the Air Field, al'ld 1t is unneoeaaary to decide here 
whether such showing is required in order to ,find accused guilty. None of 
the tools or leita could be identified w1th a.ey certainty aa being Gover:mnent 
property•. The senior nonoommiuioned officer in Air Corps Supply, who we.a 
the supply inspector, teatified with reference to the tools and lcita ... 
tollowat · 

"Q. You say you ha.ve had 10:me. tool ld. ts on the Field of the 
type of this? · 
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"A. We have. 

"Q. Thia tool ldt has nothing on it to· identify it as 


Govermnent property. baa it? 

•A. Not that I knaw of. 

"Q. Are you able to say tha.t it is the property of the Un1ted 


Sta.tea 	or ever was 'l 

"A. No. I ca.n not. sir. 

•Q. Or that any of the tools were? 

"A. I o&n not say they are." 


Regarding the gas oa.n -which accused admitted we.a Air Corp• property. 
it wa.a discovered in accused's oar while the oar was on the Air Base e.nd it• 
possession was not sh~wn to be wrongful in an;y manner. ibe posaeuion of e. 
Govermn.ent ge.soline container while on the Air Ba&e is a.a consistent with 
innocence as it is with guilt. 

The jacket found a.t accused's-apartment and bee.ring markinga in­
dicating it to be prop arty of the ti. S • .Army Air Forces• was not shOWll to 
be Government property, nor was it shown that such jacket could not be ob­
tained through civilian or Poat Exchange channels. There wa.s Il0 testimol\Y' 
concerning the ownership of the jacket 8.l'.ld the only evidence in that regard 
comes from the label sewed into the oolle.r of the ja.oket. Such ia insuf­
ficient to prove beyond a reasonable doubt tha.t the jacket was. •property 
of the United States. intended for the military service thereof," e.a e.1­
leged. 

"There is no evidence in the record that the ahirt was the property 
of the United States, ·or had been ianied · for uae in the milita.J7 
se~ce, e.a charged. The fe.ct that the shirt was the type uaed 
in the military service doea not justify an inference that it 
wa.lJ govermnent property, for it ia a matter of common knowledge 
that uniform articles of thia kind may be prin.tely purchased and 
personally owned by aoldiera. ibe failure_ to prOTe the ownership 
of the shirt, as charged, we.a tata.l to the oonviction. • (CM 215881, 
11 B.R. 65) 

11Aoowsed we.s found guilty of the lareeey of certa.in o.n. woolen 
shirts and certain woolen undenree.r, the property of the United 
Sta.tea, furnished and intended for the military eervioe thereof. 
The goods were found in his possession under suspicious oiroum­
sta.nces, aild they were of a kind limilar to goods stored in aalvage 
warehouses at accused's station. It was not proven, however, that 
any shirts or underwear had been lost by the ·goverl11118nt, a.nd·no 
other proof that a larceey had been committed waa adduced. The 
evidence is not legally sufficient to prove the;oorpus delioti and 
not sufficient, therefore, to support the findillg• of guilty of 
larceny. CM 150828, 160100, 160298." {Dig Op. · JAG, 1912-1940, 
Seo. 452 (12).) 
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"Accused wu charged with the laroel'.\Y of' Goveniment oata, in 
violation of A. w. 94. It we.a proved tha.t on the date alleged 
he we.a in possession ot, Uld sold, two sacks of oats {which he 
stated had been glven him by two soldiers) ot the .type a.nd kind 
issued at the post a?ld sold oommerioally in the locality. There 
was no direct evidence of a shortage or thef't of Government oats, 
or tla.t accused had access to Govermnent oats., or took them from 
the post. Held, That the oats having no characteristic, peculiar 
to Governme'iit"'o'wnership., the mere fact that the oats shown to have 
oeen in poaaession of aoouaed were limilu i_n type and ki?ld to thoee 
regularly iuued a.t the po,t, standing _alone, and the suspicion 
r&ised by such posaea~ion, a.re not legally sufficient to support 
a finding ot Gonrl'.lment ownership or of larceey from the Govern­
ment. CM 208896." (Dig. Op. JAG, 1912-1940, Seo. 462 (10).) 

ult ia a well aettled rule of law that 'where circumatancea are 
relied on entirely to justify a conviction, the circU111Stance1 
must not only be. conaistent with guilt, but inconaiatent Yd.th 
·innocence.' (U.S. v.- Hart, 162 Fed. 192J Romano v. u.s., 9 F._ 
(2dl 522; CM 196705, _Tyson.) 

"In the inatant cue the circumstances of the finding in the 
possession of the three aocuaed of oert&in canned goods similar 
to certain canned goods that appear to have disappeared frOlll 
the storeroom a.bout the time accuaed absented themselves, but 
which might readily ha.ve been purchased. troin almost a.ey grocery 
store, together with other item of .food, including canned goods 
whioh were not missing from the storeroom are not such a._a to 
give rise to a. presumption that any of -the articles i'oUDd in 
the possession of the a.couaed had been in the storeroom. It 
fails to preclude every reuonable theory exoept that of the 
guilt of the accused." (CM 196619, 3 B • .R. 2l) 

La.okil:lg evidence that aey GoverIJlllent property wu misaing, or that 
a,cy of the property f'oun:i in the posaeuion of the accused wu actually 
Government property, and in view of the foregoing authorities, it cannot 
~· said that the record oontaina any pro.of' of & corpus delicti. 

14. For the reuona stated, the Board of Revi81f' i1 of the opinion th&t 
the record of trial ii legally insufficient to support the findings ot guilt)r 
am the •~ntence. 
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SPJGK - CM 280802 1st Ind 

li)_ ASF, JAGO, Yfashington 25, D. C. 13 JU1_ 1945 
TOa The Seoreta.ry of War 

• 1
l. Herewith transmitted for your aotion under Article _of War 5~, 


as amended by the aot of 20 August 1937 (50 Stat. 724J 10 u.s.c. 1522) 

and the aot of l Auguat 1942 (66 Stat. 732), is the reoord of trial in 

the oase of Teohnioa.l Sergeant Lyle B. F.asterly (14014730), Squadron c, 

3009th Anrr:, Air Forces Base Unit, Carlsbad Arra;r Air Field, Carlsbad, 

New Mexico. 


2. I concur in the opinion of the Boa.rd of Review that the r~oord 
of trial is legally insufficient to support the findings of guilty and 
the sentence and, for the reasons stated therein, recommend that the 
findings of guilty and the sentence be vaoa.ted, and that all rights, · 
privileges and property of which this aooused has been deprived by virtue 
of the findings and senten9e so va.oated be restored. 

3. Inclosed is a form of aotion designed to carry into effect this 
· recommendation should such action meet with your appro'ftl. · 

~~ . ~~ 
2 Inola MYRON C. CR.AMER 

l. Record of trial Major General 
2. Form of action The Judge Advocate General 

( Findings-~ sentenee vacated. GC)J) 382, 26 July 1945). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
. Washington, D. C. 

SPJGH-CM 28080.3 l .'/ JUN 19!.S' 

UN IT ED ST A T_E S THE INFANT3.Y SCHOOL 

v. 

Second Lieutenant SHERMAN 
T. MORELAND (0-1289298), 
Infantry. I

·Trial by G.C.M., convened at 
Fort Benning, Georgia, 11 May 
1945. Dismissal and total 
i'ori'eitures. 

OPINION 0£ the BOARD OF REVIEiV 
TAPPY, GAAIBRELL and TREVETHAN, Judge Advocates 

1~ The Board of Review ~s examined the record of trial in the 
case 0£ the officer named above and submits this, its opinion, to The 
:Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi­
cation: 

CHARGE: Violation or the 61st Article of War 

Specii'ication: ·rn that Second Lieutenant Sherman T. 
Moreland, Officer Replacement Pool, The Infantry 
School, Fort Benning, Georgia,· did, without proper 
leave, while enroute i'rom Army Gro1_.Uld and Service 
Forces Redistribution Station, Atlantic City, New 
Jersey, to Fort Benning, Georgia, absent himself' 
from his organization and station at Fort Benning, 
Georgia, i'rom about l3 April 1945 to about 20 April
~0. ~ . 

The accused pleaded not guilty to and was found guilty of the Charge and 
Speci.t'ication. No evidence or any- previous conviction was introduced. 

'He was sentenced to dismissal and total.i'ori'eitures. The reviewing au­
thority apprpyed the sentence and i'orwarded the record ot trial for action 
under Article 0£ War 48• 

.3. _The prosecution offered in evidence without obje,ction a duly au­
thenticated extract copy or Special -Orders No. 92, Headquarters 1214 SCU, 
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Army Ground and Service Forces Redistribution Station, Hotel Dennis, 
Atlantic City, New Jersey, dated 10 April 1945•. Paragraph 10 of this 
order relieved accused from his status of attached unassigned to the 
1st Casual Company at that Headquarters, assigned him to The Infantry 
School, Fort Benning, Georgia, on temporary limited military service 
only, and directed him to proceed to that station on or about ll April 
1945 (R. 6; Pros. Ex. 1). It was stipulated by and between the prosecu­
tion, defense and accused that accused received a copy of this order on 
or about ll April 1945, and, pursuant thereto~ left Atlantic City for 
Fort Benning, Georgia, on ll April 1945 (R. 6). At the suggestion of 
the prosecution the court, without objection, took judicial notice-of 
the fact that the traveling time from Atlantic City to Fort Benning 
as revealed by the Railway Computation Tables, is approximately two 
days (R. 6). The prosecution then introduced in evidence, without ob­
jection, three duly authenticated extract copies of the morning reports 
of the Officer Replacement Pool, The Infantry School, Fort Benning, 
Georgia. The first, dated 13 April 1945, carried accused as "atchd 
unasgd not yet jd (TDY enr to jn) 11 and referred to the special order 
mentioned above and to paragraph 9, Special Orders No. 89, The Infantry 
School (R. 7; Pros. Ex. 2). The second, dated 20 April 1945 was cor­
rected by an entry on the extr~ct copy dated 22 April 1945 and will not 
for that reason be set out here. The latter carried accused as 11 (Atchd 
unasgd} fr TDY enr to jn fr 1st Casual Co AG&SF Redistribution sta 
Atlantic City NJ to AWOL 0001 13 Apr 45. 11 The entry of 20 April 1945 
was corrected from 11 (Atchd unasgd} not yet jd (TDY enr to jn) to jd11 

to 11 (Atchd unasgd} fr AWOL to dy 1200. 11 · 

4. Accused, after being fully advised as to his rights, elected 
to be sworn and testify. He stated that due to economic conditions he 
left high school in the middle of his first year. He supplemented his 
education, however, by attending night school. He had planned to finish 
high school, attend college, and then enter a theological seminary for 
the purpose of becoming a minister. As to his career in the Army, ac­
cused stated that he was commissioned on 4 August 1942 and assigned to 
the 93d Division, where he served as an Anti-Tank officer. On its 
departure for overseas service, he was transferred to the 92d Division. 
Two months later he was sent to the South Pacific where he rejoined the 
93d Division. .He contracted "Jungle Fungus" in a "punctured ear drum" 
and after seven months service be was sent back to the-United States. 
In August 1942, when he was commissioned, accused was forced to ride in· 
a 11Jim Crow" car from Atlanta, Georgia, to Washington, D. C. This car 
was overcrowded, there were no seats, and due to the screen windows it 
was "one of the dirtiest things I had ever seen.~ The moment accused 
entered this car both civilians and enlisted personnel stared at him. 
Accused felt that they lost their respect for hini because he had to travel 
under such conditions. Accordingly, while as a civilian he would consent 
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to ride in a "Jia Crow• car, :,et in order to uphold the dignit;y or i.n. 

o.tticer in the .lrm;y ot ·the United States he would ret'llse to do so. With 

this in mind, on receiTing orders on 11 J.pril 1945 transferring him to 

Fort Benning, accused proceeded to Washington and endeavored to procure 

a reeervation tor a seat in a Pullman or tor a drawing room. He tinall.7 

secured a drawing ro0111 reservation which cost $47 - more than the plane 

tare• and as a result ot this dela7 he reported to Fort Benning eight 

daJ8 late (R. 8-11). . . 


On cross-exsm1nstion accused identified Prosecution's Exhibit l 

as a cow or the orders he received when he was stationed at the A.rrrrf 

Gro1llld and Service Forces Redistribution Cen~r, Atlantic Cit;y, and he 

admitted that, pursuant to those orders,.he left Atlantic Cit1 on 11 April 

1945 en route to Fort Benning, Georgia. It did not occur to him to obtain 


.a transportation request at Atlantic Cit;r for the reason that he did not 
mow that such a request would entitle him to a priority. He arrived in 
Washington at 2145 p.m. on the 11th and sta;yed at the Carver Hall while 
waiting tor hi• reservation. On 14 April he sent a telegram to The 
IntantrJ School notifying them or his 1nabllit;r to get a reservation and 
advising that he .:would be late. ilthough he was aware that due to- present
traTeling conditions i~ might take some time to get a reservation, he did 
not think it would take him as long as it did, but he would have waited a 
month it necessary-. He objected to traveling in a Jim Crow railroad car 
because it detracted i'rom the dignit;y or his ortice and also because it 
oonatituted ·traveling Wlde'.I.:" "extremel;r dirty e.nd uncomfortable circumstances 
in which I. am made the ·object or the staring or others."· He arrived at 
J'ort Benning, Georgia, on 2> April.and his absence was not authorized· 
(R. U•l7). . . . . · ; , 

· an· exem,aatioll by. the court accused. stated that he had no con-
Tel'asation with the transportation ottice;- at Atlantic City- about trans­
portation ditt1cultiea. He wae awaN that basaes ran from Washington, D.C. 
to Atlanta, Georgia, but so tar'as accommodatiou tor colored people are 
concerned the7 are worse than trains. He made· 110 attempt to travel by' 
air because he did not have a priority and he bad alread;y paid £or his 
reservation on the train.- There was no point in inquiring into the 
ordinaey train accommodations ·available to him in Washington because "all 
or those cars are alilce". Due to his color he could not get a reservation 
when he talked with the clerk at th~ station and he was successful OJ'U1' 
when he used the telephone.· His primaey considera~ion in waiting tor a 
reservation was to uphold the dignit1 or an officer in the Al"JD7 ot the 
United States. 

5. It would be pointless ·repetition to recite again the evidence 
in this case. There is no doubt that accwsed was AWOL i'rom 13 1pril' 1945 
to 20 J.pril 1945 and.there is likewise no doubt that his concern for the 
dignit;r or an otrioer of the Army of t.be United States is no excuse tor 
his. tailure to report to Fort Benning as ordered. The existence o! 
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~eparate coaches for negroes on trains in the southern section or 
this country is a matter ot common knowledge and doubtless not un­
kziown·to the J.rrq authorities who issued accused's orders and who 
are not entirely without cOilcern' tor the dignity or an officer. There 
is no doubt that numerous of accused's race, officers and enlisted men 
alike, have, in pet!'orma.nce ot their duty, ridden in coachs similar to 
the one of which accused complained. In so doing they acknowl~dged, 
whatet"er their personal feelings, that their supreme duty and one which · 
they took a solemn oath to discharge, was to obey the lawful orders of 
superior military authority. That, too, was accused's duty and his 
feeling that he was not upholding the dignity of an officer in the 
United States Ar-,q·is not a sufficient excuse for not performing it 
and reporting when ordered. · The record, accordingly, is legally suf• 
ticient to support the finding of guilty or _that Specification. 

6. War Department records show that accused is 28 years ot age 
and single. He is a high school graduate and a welder by trade. He 
enlisted in the Arfrti' on 19 February 1941 and was commissioned a second 
lieutenant, Ar-,q ot the United States, on I+ August 1942. A disposition 
board convened at Army Service Forces Convalescent Hospital (ZI), Camp 
Upton, New York, on 22 February 1945 recommended that accused be placed 
in a limited service status for three months and thereafter be returned 
to i'ull military duty. A "clinical summary" aocompaeying the recom­
mendationa or the board state that accused was in the Pacific Theater 
tor 6½ months and •spent his entire time there in hospitals, with a 
multiplicity ot soma.tic complaints tor which no ~rganic cause could be 
tound. 11 · A diagnos;s ot •Psychoneurosis, mixed, moderate" was made•. 

· 7. The court was legall.T constituted and had jurisdiction ot the 
accused and the subject matter. ·No errors injuriously attecting the 
substantial rights ot the accused were committed during ihe trial. In 
the opinion ot the Board ot Review the record or trial is legall.T sut­
ticient to support the tind~gs ot guilty and the sentence and to warrant 
con.f:1rmation or the sentence. Dismissal is authorized upon conviction 
ot a violation ot·Article ot War 61•. 

~ //~ , 100£0 Advocate 

{t,l·&aw.,£ l Yafia.££/, Judge Advocate 

~
, JOOge .ld't'ocate 

4 




(355) 

SPJGH-CM 280803 	 1st Ind 

Hq ASF, JA.GO, Washington 25., D. C. JUN 2 7 1945 · 
TOJ The Secretary of Viar 

l. Pursuant to Executive Order No. 9556., dated May 26., 1945, there 
are transmitted herewith for your action the record of trial an<;i the 
opinion of the Board of Review in the case of Second Lieutenant Sherman T. 
Moreland (0-1289298), Infantry. 

. 2. Upon trial by general court-martial this of!icer was found guilty 
of absent4ng himself without leave for a period of 8 days in violation of 
Article of War 61. He was sentenced to dismissal and total forfeitures. 
The reviewing authority approved the sentence and forwarded the record of 
tri.al for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confinnation of the sentence. I concur in that. 
opinion. On 10 April 1945 accused, a colored officer, was relieved from 
his organization and station at Atlantic City, N~w Jersey; assigned to 
The Infantry School, Fort Benning, Georgia, and ordered to proceed· to· . 
Fo:x;.t Benning., Georgia, on or about ll April 1945. He left Atlantic City, 

· New Jersey, by train ll April 1945 and arrived in Washington., D. c. at 2 :45 
-o'clock in the afternoon of the same date. Although the travel time from 
Atlantic City, New Jersey, to Fort Benning, Georgia., is two days, accused 
did not arrive there until.20 ~pril 1945. The reason given by accused for 
his delay was that he had difficulty in obtaining accommodations befitting 
an Army officer from Washington, D. c., to Fort Benning., Georgia. He re­
fused to ride in a day coach as it was ben1Jath the dignity of an officer 
of the United States Army, and remained in Washington tmtil he ffaally 

· obtained a drawing room, for which he paid ~e sum of $47.oo. He was 
aware t1,at passenger busses ran .from Was.b:i.ngton to Fort Benning., but the,­
were objectionable .f.or the same reasons, and the accamnodations for colored 
people were worse than the trains. · 

• 
It is indicated in the Sta££ Judge Advocate 1s Review and other 

· papers accompanying the record that on 15 May 1945., following his trial · 
on the llth, accused was notified by his Commanding Officer in writing 
that he would be required to attend all classes of The Infantry School 
:including those scheduled :tor Saturdays .and that no excuses would be accep~ 

. ed other than for siclmess. · On the same date, accused acknowledged receipt 
of this notice by 1st Indorsement and stated that he would "not be available 
for duty or ''Classes · on Saturdays•11 Accordingly., on 19 May 1945., ·which was . 
Saturday, accused did not attend classes., but instead, absente_d himself 
without le ave from his .organization .at approximately 0820 hours., and did 

' 	not return until l6JO hours. In April' 1945, while. stationed at Atlantic 
City., New Jerse,-., accused ,ms administered a reprimand under Article of 
War 104 for 2. days unauthorized absence. · 

\ 

5 

\ 

http:until.20


()56) 


I recanmend that the sentence be confimed but that the for­
feitures be remitted, and that the senteme as thus modified be carried 
into exe·cuti.on. ' 

4. Inclosed is a form of action designed to carzy into execution 

the foregoing recommendation~ should it meet w.!.th your approval~ 


~ , ..._Q.....__ 00-......., __ 


2·Incls. MY.RON C. CRUER 

1.·Record of trial Major General · 

2. Fom of action : The Judge Advocate General 

(, ·Sentence confirmed but for1'e1tures remitted. OCll:> 306,. 7tuJ:¥ 194S). 
' . . 

\ 
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WAR DEPAIWIEI'? (357)
J,.rrq Sern oe Foroea 

ln the Office of the Jlaig~ AdTOca.te General 
Washington, D. C. 

SPJGK • 	 CK 280805 
3 0 MAY 1945 

UNITED ST.A.TES 	 ) THIRD A.IR mtCE 

) 


T. 	 ) Tri&l by G.c.11•• oonnned a.t 
) 	 JfaoDill Field, Florida., 9 Kq 

1945. Diahonora.ble dboba.rgePr1n.te JA.1IF,S A.. WHITE l
. (M20371T), Squadron CR~ alld oontinement tor two (2) 
attached to Squadra11 CV, Sl6th 7ears. Diaoiplina.r,y B&rra.oka. 
.il.F Bue Un1t (EA.U'!C) ,. »a.oDill 
Field, 'tlJIIP&• Florida. 

----~-----------~------------· m>LDiliG b;t the BOA.RD OF REVml' 
LYON, HEPBUIUII and MOYSE, Judge AdTooatea. 

-----------------------·-··-·· 
l. The Boa.rd ot Review h.u examined the record ot trit.l in the ·oue 

or the soldier named above. 

2. The reoord diaoloaea tha.t the aoowsed has been tol.md guilty ot 

the laroeq. ot a. wa.toh ot the nlue ot 125.00 (Speoitication 1), .: pair 

ot eye gluaea ot the T&lue ot $10.00 (Speoitica.tion 2), and a. pair of 


-oonra.111 ot the value ot *3.20 (Speoitioa.tion 3), all in Tiola.tion ot 
Aniol• ot War 93. · 

3. Th• evidence 11 legall7 suttioient to support the t1.nding1 ot 
guilty of the Charge a.nd..all Speoitioationa. fhe onl7 question requiring 
oonaid.eration is the lega.liv ot the untenoe ot oontinement..,·t~,'.,:pvio4 
ot two years. · ~ \, .. 

The undisputed erldenoe •hair• that the laroe:ey ot the W't.toh and 
the •79 gluae• was committed trc,a the 1&111.e room at the aae time, to-w1', 
1~ April 1945, and oon.atituiiea subatantiall7 one tranaaotion (R. 19). The 
laroeny- of the coTeralh wu oomm.1tted on 14 April 1945. 
. 	 ­

"Where the laroq- ot sneral artiolea ii 1ub1tanUa.ll7 
one tranaaotion, it 1• a. 1ingle laroei:v even though.the anioles 
belong to di!'ferent persona. Th.us, where a th11t-1teal1 a. suit ­
oue containing the property or aenra.l 1ndi'ddual~, or gon 
into a. ·room am takea property belonging to n.rioua peraou, 
there 11 b\lt one· laroeny:, which ahould be alleged in but om 
.•peoitioation" (par,. 149,1, x.c.11., li28). . . 

... 
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Apply-ing this principle ot law to the undisputed evidenoe in this case, 
it 1a obvious that the aot1 'alleged in Speoifioations 1 a.Dd 2 oonatitute 

, but a single l&rOeJl1' tor which a dngle penalt)" may be uaeaaed (Cll 
232424, Smith, B.R. 19, P• 81J CK 266484, Jones). It therefore follows -..... ­that the ma.nmum. puniahment by oontinemen.t authorized b7 pe.ragraph 1040, 

Kanual tor Courl••alt.rtial, 1928, ii u tollona tor laroeq of the wa.toh 

a.Dd pair ot eye gl&HH (Speoitioatiom 1 and 2) • Olle yet.?'J tor luoeq 

ot the oonralla (SpeoitioaUon a) • dx JD0:Athl, wking a total maxillUlll 

authorized oo:ati:Aemeiib ot eighteen. JD011tbl. 


f. For the reuom ata.ted, the Board ot Reii• hold.a. the reoorcl ot 
trial lega.117 1utt101e».t to 1uppori only 10 ·muoh ot the aentenoe u inTOlTH 
d11hon.orable diaciha.rge, forfeiture ot &11 pay an.d &llowanoea due or to be• 
OOlllol due, a.nd oon.tinemen~ at hard l&'bor tor one ·year and lix montlw. 

Judge .A.dTooate. 

,_j,,--i111~~~,Qil¥::;..~~~...;;::,,,{_' ~,• .A4TOoate!· 

~~~~;!';!~~Ct.~~~~-'' Judge J.4Tooate • 

., 
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SPJGX • Cll 28080G 	 ··111. Ind 
JUN 1 h1~

Iii l.SF, JJ.GO, Wt.ahlngtou 26, 19'6 

!01 	 Comrnendin.g General 

Third .lir Force 

!a,mpa, Florida. 


. l. In the oue ot Print• Jau1 .A.~ White (M203717), Squadron CR, 
attached to Squadron CV, U6th AU Bue tlD1t (EA.OTC), KacDill 11eld, 
'fampa, Florida, attention. 11 invited to the toregoing holding ot tb.e 
Board ot lie'fin that the r.oord ot triai 1a legally auttioient to 1uppon 
or&l.7 10 muoh of the 1ezite11oe u 1nvo1Tea dilhonorable d.11oh&rge, forfeiture 
ot all pq and allowan.oea due or to beoome due, and oontinement a.t hard 
labor for o:ae year and 1ix montha, which holdillg 1a hereby approved.. Upon 
reduotio11 or· the term ot oouttnement to one 7ear and dx molltba, you will 
_han 	author!ty to order the execution ot the 1entenoe. ' 

~. When· copie1 ot the published order ill thi• cue are tornrded to 
thia oftioe they 1bould be accompanied. b7 the foregoing holding and th1a 
1ndor1ement. For oonvenieno• ot reterezioe and to taoilitate atta.chizlg .• 
oopiH ot the publlahed order to the reoord in th11 oue, plea1e place the 
tile mmi.ber ot tbl record in braoket1 at the end. ot the published order, 

- al tollowea 

(CK· 280806). 

-K?BO?l c. CBJ.KER 
·Major General 

IIIOl . The ~ge U.TOoate General 
a.cord ot trial 
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WAR DEPil'tlmN'r . .. 	 (361) 
Jr'6IT Se"1ot Foro• 

In th• Ot.tlce ot. 1he ~ge JATOcate General 
Waahingtqa, D•. c. 

SPJGX • CK 280840 
13 JUN li45 

l1B'ITID S'fA!BS llLUlI AIR TECHNICAL SERVICE COW:AND 

Te 	 Trial by G.c.v., oonvenecl a't 
lliud Beaoh, Florida, 4,6,16, .l

eaptaiJl GI.ENI 1r. nsc:m . ) lT am 18 April 19'S., Di1m11al, 
(0·5~9101), .Air Corps. ) total torteitur.. and. oozitine­

) . ment tor tiTe ( 6) yeara. 

--~-----------~------------- . 
OPDIIOll ot the BOARD OF REVIDf 

.. LYON, m:PBURB am mYSE, Judge .lclTooate1 

-------~--------------------­' 	 . 
1. The Boarcl ot .ReTi... hu .xamhsed the reoord at trial 1n tbe oue 

ot the ottioer naaecl abon and 111bm1ta th11, 11;1 opim.on, to The Judge .W• 
'f'OO&ff. Geural. 

z. Th• aoouecl ,ru •"ried upon the tollowillg Ch&rge1 ua Speoitioa.;. . 
tiom1 	 • 

CltARGE I1 Violation •t the 911"4 A.rtiole ot Wu-. 

Speoi.tlot.tloiu In that Captd.n. Glenn w. F11oher, Air Corpe, 
Squadron .A."' 4130th .AJ.F Bue Unit, did, at V1am1 Bet.oh, 
Florida, trom about 1 Deoember 194-l to about 20 :Mt.roh 1945, 
telon1oual:, embeule bJ' traudulentl7 oonnrting to hia own 
UH about one th.ouaand am tor'q (1040) Supplemental Guoline 
Ration Coupon.a ot lome Talue, _the property Of the GoTel'Dlllent 
ot the United Stat••, entrusted to him bJ' the said Govermnent 
ot the- United S1;t.te1. 

CHARGE II1 Viola.tion ot the 	95th .Artiole ot War. 

Speoitioation 1 a In tm.t Captain Glenn 11'. Fischer. • • •• d14 
at Miami Bea.oh, Florida, on or a.bout_ 1 January 1945, with in­
tent to .deceive the Dade County' We.r Prioe aild Rationing Board. 
42•1•1, otf'ioially report to the said Dade County Wa.r Price 
a.Dd Rationing Board 42•1•1 th&t he did, on or about l January , 
1945. iaaue to R. V. Bove. thirty-eight (38) "c-s• Supplemental 
Guoliu Ration Coupons, whioh report wu lcnown by the 1&14 

·Captain Glemi w. 1'1.aoher to 	be untrue, in th&t the aaid R. 
V. Bon did :not apply tor, nor wu he iuuecl, on or about 1 
January 1945, thiriJ'-eight (38) •c-s• Supplemente.l Guoline 
Ration. Coupons bJ' the 1d.d. Captain. Gl.ezm w. Fischer. 

IOtEa Speoitioatiou 2, I and tan identioal with Speo1.t1oat1on 
1 exoept u to elate~, :nae• and. mmberot ooupona 1uued. 
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ThM• ditterencea ar• aa tollowaa 
llumber ot 

Date Reoipient Coupon.a!f!!:. -
2 1 Feb 19'6 ffo. J. c. ·Wea\ ZT 
8 9 Feb 1945 Corp. R. J. Davia 36 

I Fto. D. Rughea , . 19 
4 18 Feb 1946 Sgt. J. Park 27 

Sgt. E. D. Rioe u 

CRAB.GB III1 Violation ot the 96th Article ot Wa.r. 

Speo1t1oat1on 11 In that Cap1.ain Glenn W. Fiaohe::·, Air Corpa. 
•••,did, a.t l41t.mi Beach. Florida., on or.about lT Fe'bruar,y 
1945, with intent to deceive the Dad• County Wa.r Prioe &D4 
Rationing Board ,2.1-1, ottioi&lly report tcr tb.• aaid ·Dad.• 
CountJ Wa.r Price and Rationing Boa.rd ,2-1-1 .that he did, on 
or about lT Febru&17 1946, iuue to Dmnet J. Banaen, eleven 
(11) ·11B-6" Supplemcta.l Guolim Ra.tion Coupon.a. and iHu• to 
s/sgt.Bo~ D. Feldman, thirty•HTeD ($7) 110-6" Supplemental 
Guoliae Ra.tion Cou.pom, and .iaaue to Prb. Ji. . Spring, Jr., 
.twel n (12) "M• Supplementa.l GaaoU.u b.tion Coupon.a, 1rh1oll . 
report_... la:Mm:a.'bJ' the aaid C&ptain Glemi w. F11olwr to be 

· 	 untrue, in that. the •aid Bllu1; J. Ha.ma 'di.cl not appl7 tor, 
norwa.a he iaauecl elenll (11) •a-e• Suppleactal Guolim 
Ration Coupo:u, am 1aid S/Sgi ,Bobt D. !'eldun d.14 no\ apply 
tor, nor wu he 1u'laff thirt7•1nen (IT) •c-e• .Suppl..ntal 
Guoli:ae Ration Coupona, and aai4 .Pn. JI. .Spring, Jr. 414. not 
appl.7 tor, nor wu h• iHue4 w•lT• (12) "B-8" Supplo•ata.1 · 
Guoline RatioZl Coupons by the aai4 Captt.ia Gbzm. w•. ftaoher 
on or about ~T Februaq 194S. · · 

JJO'l'Ba ·. Speoitioa.t1on1 ~. a ad ,. a.re 14entioal w111h Speoitioation 
1 exoept a.a to da.tH. nam• u4 JW11ber am·~ ot ooupom 
1uued. !hes• ditteruoea a.re u tollon 1' · 

Date : ·a.oipbut-
2 Lieut. o. .L. Finlq

·Charle• F. Balq 
Sgt. John JobDlon 

John w. .Ahean · lS •a-e•
.• 

8'1,. c. Ba lliller 12 ~B-8~ 

' 21 Feb 1946 Beniard G. Allu.rM 
D. D • .Uwood 

. • 

Detenu moved tor and wu ·gra:ahd two 0011.tiuuno••, . om tor 11n 
dq1 a.nd. one tor ten dq•, the la.tter being o'bt&ilaod on. the ground• ~a.1; ac• 
oaaed•a indiTidual·oiTilia.n eounael required a.dditional tiae tor the prepara-

I 

I 
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tion ot the oa.ae. Upon the reoonnning of the oourt, defense moved u a 
special plea. to strike out the Speoitioa.tio:a. ot Charge I on the grounds 
{l) that CongreH had ft.1.led to define the crime ot •embuzlement"J (2) 
th&t no orime or offense wu stated in the Speoitioa.tionJ and (a) that 
aoouaed wu not fully e.ppriaed ot the ottem.e inteDded to be cb&rged. 
'.L'hia motion wu denied. Defense then moved, u e. speci&l plea, to strike 
out the Specitioe.tiona ot Cbargea II and III on the grounds, in substance,· 
(1) that there waa an uureaaonable and improper multiplioa.tion ot ch&rge11 
(2) that no offenses were chargedJ am (3) th&t the apeoifioa.tiona· were 

vague and .1Ddefinite, did not sufficiently a.ppriae· a.oouud of the offense 

intended to be charged, and, 1t a.oouaed wu proaeonted thereunder, would 


. subject him to the da.nger of being twice put in jeopardy for the same of• 
tense. !his motion. wu lilcewiu denied. J.oouud then plead.ed not guilty 
to all Charges alld Speoif1cat1oll8. 'When the proaeoution rested, detenae 
counsel moved for a finding of not guilty aa to the Speoitication ot Charge 
I. i'hia motion was denied. Aooused was found guilty ot all Cha.rgH and 
Speoitioa.tiona. No evidence wa.a introduced ot &l:\Y previous conviction. 
Re waa sentenoed to be dismissed the service, to forfeit all pay and al• 
lowanoea due or to become due, and to be contined at hard labor tor tiTe 
year,. ?fine ot tile ten members ot the ocw-t and the uahta.nt trial judge · 
advocate recommended to the reviewing authority the.t the period ot eon.tin.• 

. ment 	be reduced to two am one-halt yea.rs. The revining authority ap• 
pro'l'ed the sentence alld forwarded the record of trial for aotion under 
.Artiole ot ifa.r 4S with a l"eoommend&tion that i?b• period of oonfin.ment be 
oammuted to two and one-halt year•. 

a. For the Proaecution. 

J.couaed, a· oa.ptain in the Air Corps, a.aligned to Squl.dron A, 
4130th J.nrr:i' Air Forces Be.ae Unit, Miami Bea.oh Service Bue, Miami, Florida, 
....., dul.7 appointed in Special Orders by the Commanding Officer ot that Ba.ae 
u ".Alat. Miles.gt A.dminiatrator {Rationing 0) 11 on 26 July 1944 (Prpa. Ez:.l), 
and a.a rationiDg otf1oer on 27 October 1944 (Pros. Ex. 2), aDd served a.a 
"U'lrt¥ Rationing otticer" for the BaH under this latter appointment during 
the entire period oovered by the Specitioationa, namel7, l Dec9Dlber 1944 to 
20 Maroh 1945 {R. 128 ). At some; time in 1944, the Aasiatant Director ot 
the Office ot Price Adminiatration /oPA! for the Sta.te of Florida introduced 
aocuaed, who had auooeeded Warrant otf'I'oer Rothfus u rationing of'.f'icer, to 
Mr. H. L. Littlede.l.e, Chairman of' the Dade County War Prioe am Rationing 
Board (herei~t•r, for convenience, reterred to as the Dt.de County Board) 
am later Ooftrment. J41leage Coordinator, a• "the new man that YU to take 
over the York of' hi• pre4-oe11or" (R. ·aa,89)•. With regard to acouaed'a 
dutiea, Mr. Uttledale testitieda 

•.u tar u w~ were oonoerned, u far u I have in .II.ind, it 
n.a ·the work ot certifying the application, - • to the applica­
tions that were made, certif'1ing agent tor the oertifioa.tion ot 
the mileage and the identit7 ot the applicant u being entitled 
to ga,oline rations" (R. 89). · · 

s 
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These duties were to be performed tor the"~ at Miami Beaoh• (R. 90). 

Wlth reference to the pra.otioe.l handling ot applioatio·ns by- milita.ry personnel, 

Mr. Littledale atated1 · 


"• • • There wa.s quite - - within the last three or tour months, a· 
kind or pa.ct or agreement, that we would handle no A:riity ra.t~ons 
whatever on the Dade County Rationing Board,. we would not handle 
rations tor A.rrrry Officers over there. '!bat is all up to Captain 
Fisoher, and by the same token, all .Na:vy is he.Ddled by- Byerly or 
Pier there,. a.nd quite recently,. we have taken awq the civilian 
rationing from Captain Fischer's Department 11 (R. 107). 

During the period in whioh aooused aerved u Rationing Officer for 
the Miami Beach Service Base he reoe1Ted from the Dade County Board through 
the Custodian of the Boa.rd, :Mra. Eleanor G. Mitchell, large numbers of gasoline 
coupons, either in person or through agents apeoifioally designated by him in 
writing. These were receipted for by the acouaed or his designa.ted agent on 
the form prescribed by the Office of Price .Adm1niatration, officially described 
a.a "OPA. Form R-117, Custodian's Reoord11 (Proa. Exa. 4 and 5, R. 68,73-86,110, 
lll,121-128,130-133). Acouaedwu required to a.ooount for the disposition of 
these ooupons to the Dade County Board through i ta oustodi&n on OPA Form 
R-5i3 (originally R•lBl), an official form issued by the Office of Price 
A.dministra.tion, kn.awn u "Ge.soline Document Register". 1'hia fom hu special 
·spaoea for information as to the name of the applicant tor gasoline coupons 
or for ga.aoline,. the serial numbers of the ooupona actually issued to the 
applicant, the number of gallons or coupons iaaued, the date of iasua.noe, 
and other infol'Ul8.tion not pertinent to the present cue. F.aoh aheet baa space 
for the signa.ture of the official rendering the report. The execution of the 
register by the official to whom gasoline ooupone ha.ve been issued in bulk 
f'or issuance by- him to approved applicants ia neceaaa.ry_ in order to "have 
enough oredits to offaet the debita" against auoh officer, u shown on the 
Custodian's Record (OP.A. Form R-117), which he was required to sign when he 
procured the ooupona(Pros. El:. 6, R. 111,112). 

As explained by the Custodian, Mra;, Eleanor G. Mitchell, the 

Custodian's Record was used "as a record for issuing coupons to olerka of 

Sub-Boards"{R. 115), and in so far as the custodian was concerned there 

was no neoeHity for them to file with her the applioationa on which coupons 

thus procured in bulk were later issued by them,.they being required merely 

to furnish her With a "Ge.solim Document Register, n showing the disposition 

ot these coupons in the manner prescribed on the form (R. 117). During the 

period from 1 December 1.94-l to 20 ?larch 1945 aupplemental ration coupon.a 

were issued by the Custodian ot the Dade County Board to aooused as follows 

(R. 114)1 


11B• Coupons t 

December 1944 600 
January 1945 1600 
February 1945 1800 
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lfarch 1945 2000 

December 1944 3850 
January 1945 6220 
Februe.1"7 1945 7000 
lfa.rch 1945 6000 

. 
· Guoline DoOUJDSnt Registers, duly aubmitted by aocuaed to the 

D&ele Coun:t)r Boe.rd through i ta ouatodit.n. show entries ot 111uancea bf ao• 
ouaed of aupplemental gasoline ration coupom to the military perao:rmel 
named in the Specitioationa ot Charges II and III, in~ amount, am . 

· on the dates therein·deaipated (Proa. Ex. 6). Jlo applications for such 
ooupom .were tiled in aocuaed'• ottioe and 110 such ooupom were issued bf 
him or hi• of'tioe to the peraone deeoribed in tbeae 1pecif'icatio:01. Be.oh 
individual deaoribed in the Specitioatiom bad made application to aoouaed'• 
of'tioe at 1ome other time tor other coupons a:od had reoeind them. from ac­
owsed or hie ottioe (R. 1,2-164,20T.Z08,2l3,2l8,221,222,226,228-235). 

UDder the plan adopted bJ the Rationing otttoe a.t Miami Bea.oh 
Senioe Bue prior to aoouaed'• i.ppointment and. oontinued b7 him upon re­
oeipt of' a requeat tor supplemental gasoline ooupons the a.pplioation wu 
prepared bJ one ot the enlisted men, who Hrnd u olerka, and wu signed
b7 the applicant. It •ae then normally proceHed by Sergeant Wt.lter Wine1, 

.	wiot!ioit.lly- reoognbed a.1 Chief Clerk, who would then aubmit the a.pplioe.• 
tion tor f'in&l a.pproTal to the officer in oharge. It the application re• 
ceived the officer'• a.pprova.l, the approved zmmber of ooupona would be 
atrimmed• from. the 1heeta that had previously been procured from the Dade 
County Boe.rd fJld ataplod betwec two printed oonra turniahed tor that pur• 
pose, thua'--,torming a. book which wu .deU.Tered 1lo the a.ppliO&At. 1'h• whole 
proHH required about two dqs. J.11 a.pplioationa bad. w be a.pproved b7 
the ottioer in charge and were apprond by accused· during the period in 
which he Hrwd. u Rationing· Officer. After the iHua.nce ot the boolc, the 
a.pplicationwaa tiled awq in the office (R. 164,165.166.lTl). Applioatiom 
tram member• ot the Arnv. were kept aepara.te trom those tor oivi.lia.na. •That 
1s the reason, beoauae the Jr'lq guoline ia 181ued directly trom our ofi'ice 
on coupons drawn trom the Board in bullc, which we signed tor at the time• 
(R. 172). 

. Mr. Charle• ll. Keeney-, District Enforcement Coordim:tor, Of'tioe 
of Price Admini1tration (R. 1'16), testified that he wu taailiar with the 
operationa ~ what waa lcnown in the )lie.mi Area u a,ub•rationing boarda• a.nd 
that "we· have :Miami Beach Semoe Bue 1ub•Board••.-there ia another ••• in 
the DuPont Building which aern, the Navy. in lfiami ••• another at the Opt. 
Look& Air Base, seniDg miU.t&.ry personnel. ••• another at the Richmond Air 
Base, aerving peraOJmel there." (R. l 'TS,l 76), Enle.rging upon the te,timotliY 
preTiousl7 giTen relatin to the ~amling ot guoline ooupou, .Mr. Keeney­
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teati.fied that the Ra.tioning Offioer proourea the ooupona in bulk t'roa the 
Custodian or the Dade Coun"t.7 Boe.rd. and aigu for. them in person or through 
the individual• designated b7 ~· on the OPA·Doeument Register. 

•••• That Dooument Register ahowa the lowest and th• h1ghe1t 
number of the coupon.a reoeiwd at the time, alao the type qt 
ooupona. '.lbe;y are then brought to the Boa.rd·. Applications a.re 
reoeiwd b,Y the Rationing Officer. There are aome persona de11g• 
nated by the J.nq u Certi~ng Offioera, that 11, in Redittri• 
bution Center, Ground Foroea S.rvioee •• they ban a Certit,ing 
Oftlcer who oertifiea the ..pplioa.tion of the need tor the gasoline 
by th• particular man in aerrloe in their oomrnands. •••• (R. 176,177). 

Referring apeoU'ioally to the W.ud Bea.oh Semoe Baa• •1ub•Board, • witneaa; 
atateda 

. 
.... ibeH applioationa are then preeonted '° tu RationiJJg otticer 
of the Board, ••• Sub-Board, who i11uea the ooupou. He hu what 
ii lcnow.n u t. Dooument Regi1ter. Upon.entering theH ooupou, he 
enters the date the ooupom a.re iuued, the J:!ame ot the applioant, 
the totu number ot ooupom iuued, the lowest a.n.d the highest 
aerial number of the ooupona i11md, the oamma:ad WJder wbioh the 
man is HrTing. In the oue or the Ser"fio• B&ae, the a.pplioatio:a. 
rem&im in the tiles of the Rationing Bom-d a.t the !own Bouu 
!the Duildi:a.g in whi.oh the lliami Bea.oh Service Bt.se Rationing 
Of't'ioe ia looateg. In RedhtribuUon and Ground Foroea •. the 
t.pplioe.tions a.re returned. to tho8 e oommenda a.lid kept in th• files 
ot 'the Cert~f71ng otticer• (R. 177,178). 

Ut•r iaauanoe or ooupou ·to an indhidual, witneaa stated, th97 ­

•••• a.re fira1; endoraed by the recipient with hia 11oem• 
tag number and Sta.te of registration. He then tranafera thoae 
ooupona to hii aerrioe •te.tion in exchange for guoline, with 
mone7, of oourae. The aerTioe ata.tion or dealer, u we o.all 
thea, attaohea those ooupom to what 1• known u a 'Bingo• aheet 
or • Gum' sheet. 'lhe7 have apaoea proTi.ding for 50 ooupona. The 
aervioe ata.tion operator endorsea thia 'Bingo' aheet with hia · 
name and addrc,ea, trade name, and total number of ooupo:ns on the 
ah·eet, value of ..,oh ooupon am tota.l nwaber ~ each eoupon. 1he;y 
are turned over to his supplier or distributor or innediat~ dia• 
tributor to replenish his atook. 1he distributor endorses on the 
ba.ok of these 'Bingo' aheeta and deposit• thea in hia rations bank 
acoount in one ot the looal banb. After they have been credited 
to th,e aooount of the distributor, the7 a.re then forwarded to the 
Verification Center of the Oi'tioe ot Prioe Adminiatration in 
Atlanta, where th97 &N aetermined to be counterfeits, stolen, 
or improperly endorsed. It the7 a.re fow:id OK, after they have 
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passed the Verification Center, they are then destroyed• (R. 177,178). 

Wltnesa wa.a oalled upon to inveatigate the •Miami Bea.oh Service Baae Sub• 
~ard• u a reaul~ of a. report that a: Miami .Bea.oh aervioe station was sellillg 
gasoli:ce without ooupom (R. 179). He aisoovered that the Document Registers 
signed by aooused contained entriea showing isauanoea of both •B• and •c• 
ooupon.s to the aame individual• in aevera.l in.eta.noes. A tull invutigation 
disoloaed forty instances in which there were no applioa.tio:ca made for aupple, 
mental coupons by individuals whoae names had been thus duplicated (R. 180, 
181,188). Witnesat~n procured certain "Bingo 0 sheets for dates between 10 
:March am 26 Ma.roh 1946, "1Vnich had been prepared and submitted to the dis­
tributor by one •Ed. Dornbush,• operator of a aerTioe atation at Miami Beach 
(Proa. Ex:. 7). All earl1811' •Bingo• aheeta, submitted by this operator, had 
previoualy been destroyed at the Verification Center (R. 182,183). Ot the 
total of 654 ooupona on these •Bingo n aheets, 413 were iseued by the Dade 
County Board to •mam1 Bea.oh Service Base sub•Ra.tioniDg Board• (R. 187). 
No applications oould be found on which maey of these 413 ooupons had 
supposedly been iuued (Proa. k. 9). Witneu oould not point out aey specif'io 
rule or regulation of the Offioe of Price Administration which authorized the 
Dade County Board to aet up a 11sub•Rationing Board" at l!iami Beach Service 
Be.sea or to iaaue coupons in bulk to accused. for iasuanoe by' him to applioant1 
without prior appron.l ot their applioa.tiona by the BoardJ nor had he towxl a.ey 
docU111.enta.ry evicienot ot &ll1' official aotion or the Dade County Board creating 
a "sub-Rationing Board" at Miami Beach Service Bue, with authority to iaaue 
Supplemental Gasoline Ration Coupons without prior approval by.the De.de County 
Board. Theae matters, ,aoouaed stated, did. not come within the aoope of hi• 
11iuveatigat1on or authority" (R. 189,180). 

Thirty-seven witneaaea testified, or it·waa atipulated that they 
would 10 testify if they were present, that the7 neither applied tor Ile&" 

reoei wd the coupons, totaling one thoua&lld and tit'ty', which aoouaed. reported 
on the official form.a to the Dade County Board he had iuued to them. Among 
these were the sixteen of'fioera and enliated men. named in the Speoitioations 
ot Cha.rges II and III. The remaining twenty-one whose teatimo:ey wu thu.a 
adduced were likewi~e members ot the military eatabliabment, not mmed in 
the apecitioatiom (R. 201•236, Pros. Ex. 9). 

Dr. Jamee s. Thomas, Distriot Director ot the •QP4• for Southern 

.Florida, 111.et accused in December, 19H. He was aware at the time atld •ever 

since• baa been awt.re ot 9the operationa being conducted b7 the aoouaed at 

the 14iami Bea.oh Serrtce Bale in the iaaua.noe ot gasoline ration coupons• 

(R. C:24-226). . 


All a reault or a prior oonvenation, Major Joseph B. Wallace, 
Provost Ma.rahal of the :Miami Beach Servioe, "Major Adler,• "llr. KHne7 of 
the OP.A.,• and "Mr. Calhoun, an, investigator of the Fourth SerTioe Command• 
interviewed aoou.aed in hia of'fioe (R. 2~6,237). Mr. Keeney requeeted 
aocuaed to furnish !lia oert&in app~ioations which indicated that'both •a• 
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and •c• guolil1e ration 111te.mp1 11 had been isaued to the same individuals, 
eta.ting tha.t 11it wa.a illegal to iaaue both 'B' and 'C' ooupons to one 
peraon.." In eaoh insta.noe in which there had been dual iaauanoes, only one 
application wa.a found (R. 237.238,239,241). Mr. Keeney and Mr. Calhoun 
later nthdrew, a.JXi Major Walla.o• then -.arn.ed.11 aoouaed of his r.ighta umer 
the 24th Artiole of War (R. 242). 

"••• I. explained to him :that he didn't ha.ve to make a atatement. 
In the ennt he did make a statement, it oould be \lied. against 
him, and that on" the f'aoe of thing, we f'olllld in hit oi'fioe, it 
appeared that aomething veey aerioual7 wrong had happe.ned there. 
I told him that the OPA were ver;y much interested, naturall7, in 
this violat~on, a.nd that they were going to inveatigate and pro­
uoute tully. Tb.at it wu not our desire to bring in the FBI 
on the oue, inumuoh u he waa a member of the .lrmed Foroea, U3d 
~o forth~ We would muoh rather handle it in our own ohe.nnels, 
am I uked that he make a statement or tell me what hacl ooourred.. 
He thought for a short time and atated that he would aooept re1pon­
11b111ty tor.what had happemd.•••"• 

After further oonffreat.ion along the same line• with Major Adler, aoouaed. 

repeated hie acceptance of responsibility. llajor Wallaoe testified that 

the tollOll'ing then ooourreda 


"••• I uked him several queationa and then I aaked him again, I 
said, 'i'lhen you accept full reaponaibility tor this, do 7ou mean 
that you have been illegally i11uing gasoline ooupona here tor e. 
good. long period ot time?•, and he said. •tea.' I asked hia it 
he ha.d. a-q idea how ~ he had illegally: iHued. He aaid he 
didn't know. he didn't recall, ,l)ut it had been going on since 
November, and a.bout that point, he said he'd rather not talk &ll1' 
more about it until he talked to,someone on the outside. •••• 
(R. 242,243). 

Atter still turther convera11,tion, in which aocuaed stated that 
he would like to straighten out some things in the.of'fioe betore the OPA 
continued i ta invea~igation and was advised by Major Adler that this was 
i.Jnpoeaible ae he was to be relieved at once, Major Wallace Jett (R. 244). 
At a subsequent oonf'erenoe at which aoouaed, hie adviser, Lieutenal'lt Davia. 
Colonel Chriatian, Major Parsons and Major Wallace were present, ColoMl 
Christian. again adTis ed accused ot hia rights under the 24th A.rtiole of 
W&r. Major Wallace testified that ai'ter this expl&Il&tion accuaed stated ­

"••• that he understood that and ma.de a brief ~tatement in which 
he atated that a.bout two years prior to thia tiJne, he had met a 
man who operated a aernoe ata.tion on the aouth end of Miami Bea.ch 
named :Ed. Dornbuah. 'J.ba.t a.t this time he went there with another 
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officer friend who purchased some black market gasoline. · He be­
came acquainted with Dornbuah and knew him from tha. t time on. 
There were no details given, as I reoe.11, a.nd he became Rationing 
Officer sometime in the later pa.rt of the SUllll!ler of 1944 for th,J 
Mia.mi Bea.oh Serrtoe Bau, and at some time during the month of 
November - • he wu a little bit hesitant about the date - - be 
se.id he couldn't recall the exaot day - - he began to delinr to 
Mr. Dornbuah guoline coupons. Tha.t he carried them dawn there 
in his awn oar. I think I asked him, but I am not sure, one of 
us asked him why he carried. them down there, aJJd he said, 'For 
reimbursement•, and Lieutenant Davia then objected to any further 
questions, and I stated tha.t I wanted to ask him one more question, 
a.nd that he needn't answer it unless Lieutenant Davia agreed,~­
I asked him if he wu entirely responsible for all the ooupona 
ha.Ting gone out of hie o.t'fioe illegally or whether any other 
party, either military or civilian, wa.a in a:ny wa.y connected with 
aeything a.bout it or ha.d anything to do with it. Lieutenant Da.via 
se.id it would be a.11 right for him to a.nswer that question, and he 
answered it and sa.id he was entirely respol?,.Sible and anythin~ in 
that nature that happened, he wa.s the one who had done it.n (R. 245­
246). 

While Lieutenant Davia wa.s in the room alone, ·Colonel Chriltian stated in 
aubata.nce "unless the matter ·were cleared up auft'iciently, that he kn81I' 
where the Service Base stood, that he would be obliged to cont'ine Captain 
Fischer until he could learn", t.nd someone, probably, Major Paraona, 1tated 
the.t it would be neoeuary to prefer charges age.inat aooua~d. within twenty• 
tour hours • In the pres enoe of a.ccua ed :Major Wallace "mentioned bringing 
in the FBI." 

The pro1eoution requested the court. to take judicial oogni&anoe 
of the'\1:xecutive Order, of the President ot the llrdted Statea creatiJJg the 
Office of Price Administration and the defining of the power, of the Price 
Administrator" and ot Section lS94.8104 ot Ration Order• 6C, iaaued by the 
Price Administrator and published in 7 Federal Register 9136 which stipulates 
that all ooupon books &lld. bulk., ooupon.s are and *'when issued. shall remain" 
the property of the Of.fioe ot Prioe Administration. The court was &lao re• 
queated to take judicial notice of Section 47 of the Criminal Code. Section 
100, Title 18, United Sta.tea ,Code. fixing & ma.xi.mum confinement of five 
years for &J:IYOne convicted of embez1lement of "moneys, goods, chattels, 
records, or property ot the U:lited States" (R. 62,63). 

4. For the Defense. . 

The defense introduced in evidenoe as its Exhibita "A" and "B" 
OPA For.ma R-53S and R•552. being the forma uaecl by applicants for. 11Supple­
mentt.l and Occupational J4ileage Ration• and •special :Mileage Ration,• 
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respeotiTely. Both forms contain apaoea tor the dgn.ature of a •Board. 
Member." a.tteating to the "Board .lotion" am tor the signature ot the 
•raauing Officer.• attesting to the aotual iaauance ot ooupo:ne to the 
applicant. Detenee requeated the court to t&ke judioia.l :notice of the 
Emergency Price Control A~t ot 1942, aa emended. end of the various regu• 
lationa iaaued puraue.nt thereto (R. 253)•. 

Major William A • .Adler, Adminiatr&tiTe Executive ot Miami Beach 
Service Base, was present at and pt.rtioipated in the intnTiew with aocuaed 
on 20 M&roh 1945, previoual7 deaoribed by :Major W't.llaoe (R. 256). He teati• 
tied that the following oocurred· after the withdrawal of Mr. Keeney, Kr. 
Calhoun and Sergeant )Ange a 

":Major Wallace apprised Captain Fischer of hia right•, aDd the11. 
auggeated to C&pta.in Fla oher that he tell the whole story, &J1;Ything 
that he might haw done, about 1011.e of the fact, that Mr. Keeney 

. he.d tolllxl a.t th&t time. We told Captain F11oher ·tha.t we thought 
it beet to let ua he..ve anything that he did ban or anything he 
lcne1r a.bout it in hie own interests. Captain Fischer 1tated that 
appa.rently there were certain diacrepanciea. He didn't know how they­
happened. but he aa.id that the7 had happened apparently· in that oftioe, 
and therefore, he wu responaible. We told Captai.D. Fischer that we 
thought it to h11 beat intereata beoauae the OP.A. wu detinitel7 in 
on 1t and at the aame time, poaaibly the FBI would be intere1ted in 
the oue, and •• were hopi.Jlg to keep it a milit&r7 :matter in 10 tar 
u we could. , That 11 aubata.ntit.lq the atory. • (R•. 257). 

Witneu had DOt heard the word •111egall7" or th• word1 1 "1llega.11t;y" uaed 
,during thia comerution, but 1hortl7 betore llr. Keeney-'• llithdroal, Mr. 
Keeney had charaoterhed u •111egt.1 11 the iaauanoe of t,ro typea ot coupon.a 
to the same peraon (R. 259,260). Ydtneu waa not p:reae:nt at f.D1' later 
conterenoe with aoouaed in witneae' office or Colonel Chri1tian•1 office 
(R. 260). 

Teohnical Sergeant Walter Winea, who had aerved 'in the Rationing 
Office at Miami Bea.eh Service Bue lince A.uguat 19,2 (R. 262), te1tit'ied 
that the DI.de County Boa.rd sent onr to accuaed.•1 office a number ot appl1• 
oa.nta t'or, aupplemental guoline ooupom, inolud111g perao:u· •1n unifona•, 
civilian members of ·tamtliea ot Arm.7 peraonnel, am ao• 1Ddi.rlduala ell• 

gaged in en:t.rtaining at J.r,,q ouipa. Kr. Pela, a member ot tbe Date Count7 
Boa.rd, referred hia aon-in•law, an A..nq officer, to uouaed.'1 office (R. 
263-266). 

Aoouaed, after having been duly a.dviaed ot hi• right•, eleoted to 
make an unaworn ort.l atatement through h11 counsel, 1ub1tantia.ll.7 a• tollc,na 

A.ocuaed 11'&1 appointed .A.aaiatant llileage Ada1.niatrator, and Rationing 
ottioer by Special Order, am the onl.7 authori-tJ' ~ had in 10 far u . 
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gasoline rationing we.a 001:1Cerned we.a a, a result ot the iaauanoe or auch 
orders by Colonel Chriati_an. There 1• no War Department Ciroular or any 
other official orders ,ot which he h aware that prescribed the dutie, ot a 
Rationing Officer, and he wu guided krgely.by hie own diaoretion and the 
practices and ouatoma tha.t had been foll01Fed ey hia predeoe11or,. Hia 
exercise or di1oretion wu 1ubjeot to "the 1Ilfluenoe am advioe of member• 
of the Dade County' War Prioe and Rt.tioning Board 42•1•1, beoauae that Boari 
had exoludn juritdiotion ot the iuuano• ot guoline ooupom in thil &Na.•· 
U. wu not a olerk or emplo7ee of the Board, wu ntTer appointed a• an 
I11u1Dg Officer b:, the board or other agenoy, and wu not aubjeot to remo•l 
b)' th• Board.. During the late 1ummer or ea.rl1 fall of 1944• the Board. or 
indiTidual mmen ot the Boar4 began Hming to him applloant1 whom the 

1 	Board n.a una.ble to aooommodate.· He hedtated at f1r1t to i11ue ooupozw to 
them, and ey a.t lea.at two member, .-u adn.aed to aoo0J11110d&te the applioantl, 
despite the lack or regula.tiona authorizing the i1auanoe. Re wu further 
told th.at if the applioa.nta nre unable to aign the regular application 
forms "to iuue the ooupon, nenrtheleu and not to aem to the Boa.rd at 
Mia.mi any of the applioatiom." He wu further ad.Tiaed. that the only ac• 
counting that would be required of him wu the 1ubmi11ion ot the Dooumen'b 1 

Register, a.nd that he would not only not have- to eubmit the applioatiom 
to aooompaey the Regilter, but 1hould retain the appl1ca.tiona in hia t11••• 
He wu told that there. wu 11ttle 11kel1hoo4 of a ohtok being made ot hi.I 
reoord.l. Re named 1'1Tt ot the individual.1 who were nternd. to him b;y the 
Board, the mam.ger ot the Kuzak Corpon.tion, Kr. w. 11.nley ib:r:w1, u4 
"a.nother member ot the Shriner'•", the 1on~iA-la.w of Mr. Pell, and :Mr. 
Douglu P. Hall. .All ot theu nre aocommoda.ted. by him. there were numercn11 
instance• where •,uoh referred. applioanta were una.ble 'or umr1111ng to 11p 

• 	 appl1ot.tioJ11 on the presoribtd. torm0 a.nd. in those inata.no11, iA order to · 
&OOOlmllodate the applica.nta, he did not require them to 11gn'appl1oatiom, 
but nenrthelea1 iuued ooupom to them. 1hrough wee.mu am :,.a.ot ot 
firmneu he iuued ooupona without requiring the lipatur• of & member ot 
the Boa.rd &I pron.ded. tor b:, regula.tion.i. Al & Nlult of following thia 
unauthorized practice "whioh a.roae am grew t.Dd magnified u time paned• 
he town it neoeuar,r to find aome method ot •accounting by the DooUMnt 
Regi1ter for the dilpolition ••• of the gaaoline coupon, which had been 
ii sued to him llld tor whioh he had receipted. on the Form R•ll1, oalled. 
the Custodian'• Reoord Sheet,." .Aooordingly- he adopted •the expedient~ 
adding to the a.llot:m.ent to certain applioant1 oertain •c~ ooupom, al• 
though the applioa.nt had_ not applied tor or reoehed &111' •c• ooupom what­
ever." In this wq there would at lea.at be ao~ •apparent aocount1ng• iA 
the Custodian'• Ot.fioe ot the Board at Miami. In moat inatanoee the appli• 
oanta, thus accommodated, would be direoted. to obtain their guolim from 
Mr. &i. Dornbush, whom. he had known for 1ome time. He would then oommunicate 
with Mr. Dornbueh, usually- ey telephone, and at some later date he would 
"deliver to F.d. Dornbuah the guoline ooupona in pqment ot the guoline 
delivered. by Dornbuah to the applicant.• lie would ueually put the lioen.ae 
number of ·the applicant to whom "he had i11ued ooupom on the ti_rat of the 
eerie• ot ooupona in hia own handwriting, and preauma.bl7 Yr. Dornbuah, or 
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aomeou in hia employ, 110uld, in a ditf'er.ent h&Ildwriting, put the number 

of the 11 oenae on the other ·ooupona deliTered. • In thb. manner ffJ>ornbuah 

would be reimbursed for the guoline which he ba4 prnioual7 g:I.Ten 1.o 


· theu applicut1 ·whose aooommoda.tio:n. :n.1 requested. by theu Boa.rd. Mllbera • • 
He never converted am nenr inten.d.ed to oonTert to h11 owu uu az,.y ot 
these gasoline ooupons, they- ·being devoted to the use ot the applio&Zlte 
whom the Board members wished to a ooommodate, nor did he intend in e:sq ~ 
to deceive the· Board through his report• on the Document Regiatera, linoe 
the whole practice wu adopted u a result ot requeat1 bf member, ct tht 
Boa.rd. Bit did not in aey wq benef'U. tinanoially from a:q ot hia aotl 
(R. 267•276). 

Rebuttal tor the proaecution. 

Sergeant Wine1, recalled u a 'Witne11 tor the proaeoution, te1ti• 
tied tha.t after 'aocuHd'• appointment there wu no change in the procedure 
with reapeot to f'ornrdini a.pplioation• tor Suppleme.ntal Gu Ration Coupom 
to the Dade Count7 Board (R. 278). · When Mr. Pel'• ion-in-law, an J.:nq 
officer, requested 1upplement&l guoline, an appl1oa.tion wu signed by him 
and duly approved b;r aocuud. 'Thereafter u entq ot the iuuanoe wu duly 
made on the Doc~ent Regi1ter (R. 277•278). Applic&tiona, ligned bf m111taey 
peraonnel, were nner forwarded to the Due County Boa.rd but were reta.imd 
in the files of' the Ra.tioning Officer a.t the :S..e {R. 281). Sergeant lllnu 
recalled no case inwhioh coupons were issued without UL applioation therefor 
having been signed by the recipient (R. 282). The persona referred to by 
him in hia teati:moey ~ a. detenee witness; u having been sent bf the Board 
tor a.coommoda.tion had all signed applications, whioh thereafter ba4 been 
duly filed (R. 282). Sergeant John H. Lange teatitied that he had been 
in the Bue :Rationing Otfioe tor two year,. He bad located and preunted 
to the o~ applica.tion, tor guoline, with accused'• signature u 
11 Issuing Offioer, • made by w. Finley- Jones a.nd. Douglaa P. Ball, two ot the 
pa.rtiea who accused had testified were sent to him bf member• of the Boa.rd. 
It had not been the custom tor ~ offioer or off'ioial to sign in the box 
on the appl1ca.tion, designated u "Board Action. 11 ~e space under the liuo 
"Signa.ture ot Board Member" wa.a lef't blanki al2d it wu decided th&t the 
appropria.te pla.oe tor the signature by the Iuuing Officer ,ru on the line 
deaignated 11 Iaau1ng otfioer" (L 284,285J Proa. ED. 11 and 12). · J.a a r•­
ault of a aubHquent investigation ULd 1earoh conducted by direction of 

· the court. Sergeant La.nge preaented fifteen applicatiom that had been made 
during the period in wnioh a.oouaed'a predeceaaor, "Mr. Rothtul• served u· 
Rationing Officer, and testified tha.t, oontn.17 to .hil previoua testimoJ:JiY', 
on them and a.11 other applioa.tion, Jll&cle during Mr. Rothfua'. incumbency-, the 
lati;er ha.d dgned u Board Member in the block designated ."Board .A.otion• aJl4 
ha.d signed none u "Iaauing otticer11 (R. 101-303 ). ML-. F.dlfard R. Gegenaoha.t1, 
representative ot the comp~ holding tbe franchise for 9 Jcbulc" in Miami, re­
ferred to by aooua ed aa one ot the partiea sent by the Board to aoouaed for 
aoo~d&tion, ttatitied that he had received no ooupona from &oouaed, a.nd 
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that h.e had never bought &'f13' guoline from tho Dornbush Serrl.oe Station 
(R. 287-294:). The Cuatodia.n'1 Document Register, sh.aired entries thereoD. 

ot i11uanoH b7 &001.1aed ot gu ooupona to Ha.r.ey Riobman, - suggested by 

aocu1ed, and W. Finley Jones, named by- aoouaed., 1.1 peraou sent to him 

by member, ot the Board tor accommodation (R. 298). A oampilation made 

by Mr. Keeney- (Pro, •.El:. 9} showed tha.t bet..en l Deoember 1944 Ul4 20 

Ma.rah 1945, aocused h&el entered on Document Register 1heet1 iuuancea by­

him to-98 applicants ot 2,319 ooupona, having a nlue of 11,595 gallons 

of guoline, for which there were no &pplioa.tions (R. 296). · 


Sur-Rebuttal tor the Detenae. 

It 1r&1 stipulated that if Lieutenant ~ D. Luedtke. were 

preulit he. would· teatify- that he wu the J,rJq Rationing Of'f'101:- of th• 

Miami Bea.oh SerTioe Bue, al:ld that on 17 April 1945 he wu appointed to 

al:ld norn 1n a.1 a member or the De.de County War Price and Rationing Board. 

42•1•1 (R. a°')• Warrant Otf'101r H.F. Rothfu,, aooused•a pred1oe11or 

u Rationing otf'1cer at the Base testified that he hs.d aimilt.rly been 

appointed u a member of the Dade County Bot.rd during the period he Hl'Ted. 

u Ar'm:, Ra.tioDing Otfioer, al:ld th&t in puling on applioatiom he aigud u 

a Boa.rd member (R. 306,307,310,Sll}. · 


6. llhilt the record ii Toluminoua, due in large ~ to the oaretul, 
able am p&imtalcing manner in which the 1;rial wa1 oonduoted by 'bo1;h th• 
pro11outio11 ancl the d'etem•, th• taott are oomparat1nl1 11mph. _ .LoouHd 
wu duly appointed. Rationing Ofti<>1r of the Miami Beach Semo• Bue 'b7 
order ot the Commending Oftioer on 27 Ootober 1944, atter ha.Ting prnioual7 
bHn appointed at .uliata.nt Mileage .AdmiDittrator, R&t10D111g Ottioer. for 
the Bu• 011 26 Jul.7 19'-'• .Aoound auooeedecl Wt.rrant Otf'1oer Er. F,. Rothtua, 
no, during hia inoumb11107 ot the ottioe, had 'been appointed' a meml)er ot the 
Dade Countf War Pr19e &1ld Rationing Board 42•1•1. · Mr. Rothi'UI t.pproTtd t.ll . 

1 t.pplioation, for 1upplemental guolin• rt.tion ooupona u a Board Member 
in the box 011 the applioat1on torma ruled ott 'tor "Board. .lotion, 11 a:a4 
i11ued. the approved zwm'ber ot ooupona to the appliout• wi thou'G ~ aotion 
by the Dade Col.Ult7 Boe.rd • .A.oouud wu not named a member ot the Board, but 
continued the praotioe ot approving applioationa for and iuuing ooupona 
without oonaulting with the member• ot the Board. a.m without obt&.in1zig uy 
apeo1f1o approval b'om·~ of them. While there wu no proof that a.ey. 
ot't'ioie.l action pertaining to ita eatablbhment had been ta.ken, the Ration• 
ing Offioe at the Miami Beach Serrl.oe Bue wu oonddered by the Board am 
by responsible representatives of the War Price .Administration in Florida 
as a ."sub-Rationing" Board. By reuon ot· thia fact, aupplemental gasoline 
coupons were iuued by the' Custodian of' the Dade County- Bot.rd to the Bue 

-Ratiomng 	Oi'f'1oer, who wu not required to submit to the Board applicationa 
by military peraonnel for 1upplementa.l ooupon,, but wa.a allowed to 1uue 
the number ot coupons approved b;r him directly to the applicant. The sole 
obliga.~ion plaoed on him wu to receipt.tor the ooupona on the presoribed 
OPA,form, known u •cu1todian'1 Reoord" a:a4 to account for their disposition 
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' 	 ' on another prescribed OP.A. form, known a1 •a..1oline Dooumenb Regi1ter.• 

The a.pplications themaelTe1 were retained in the ottioe ot the Bue 

Rationing Officer. · 


In pursuance with thil establilh~ praotioe. between l December 
1944 and 20 March 194:5. the period during which it b alleged tha:t he .oom• 
mitted the nrioua ottenaea d.Hcrib•d in the w..ricua Speoitioatiou. ao• 
cuud procured a.nd. reooipted tor llWlJ thouaa.nda ot guoline ooupou (eaoh 
ooupon g:1.Ting the bolder the right to purohue tin gallom ot gasoline). 
He reported to the Board that he had. properly 111,aed theu coupons to the 
applioa.nta tha.t he named.. I1nr1.1 olearl7 esta.blilhed. b7 the eTi.denoe that , 

, 	 he did not recein a:cr applioa.tiona tor the ia1u&J20e of 2319 ot the ooupom 
that he claimed he had iuued.~· . Cert&iDl.7 he had. no right to me then 

. ooupona tor hia own per1om.l PlU"POIHe . .l portion of theH ooupou were 
found on the "Bingo" 1heet,. 1ubmitted. by' one .&i Dornbuah, the operator 
of a tilling 1ta.tion in M1am1 Beach, to hil ,di1tributor. Only a limited 
number of theae aheet, could be located, beoauae, 111 aooordt.Doe with the 
OP.A. rules, preTi.oQS "Bingo• 1h..t1 h&d been deitro7ed at the. Veritioation. 
Center in Atlanta. atter being checked to 4etermine whe:ther the ooupom 
attached theNto were •oountertiits, 1tole11, or· improperq emonede• ot 
the total of ss, ooupom found on the "Bingo• 1heet1 aubmitted. by' Mr. 
Dornbush on var1oua dates 'between 10 Jlf.roh &Ad 26 March 1M6, 4'1 were to,md, 
to hl,n been procured. b7 aoouaed. trom the Cuatodian. of the Dade Count,. Board. 
A tull alld complete uaroh tailed. to reveal arr, applioatiom ·to support the 
iuuanoe of mull ot theae ooupom. 

b 17,tem ad.opted by' aooued.. after receipting tor the ooupona. 
trom the Custodian ot. the Dad•· County'' Boa.rd, 'WU to enter. on th• Gt.aoli:u 
Dooument Regilter, whioh he ligned an.cl 1ubm1tted. to the Oultodiu.1 the 
zwa.t ot aome individual to whom he repo'J'ted. 1n the preaoribed manner be 
had iuued a dedgm.te4 number of ooupom. In a1; leut forty imtanoea 
between l December 1944 and 20 :Ma.roh 1946 he t&lHl7 wed th• zwne ot 
aome memb.er of the military eatabli1hmmn who had prertoull.7 m.d.e appliot.• 
tion tor and. had alread.7 reoeiTed other coupon. • 1'he total n\11Dber of 
ooupo111 which he fal1el7 reported h• had. 111ued in tbl•• forty in1tanoe1 
wa.a 1050. A 1earoh ot all reoordl ta.iled. to d11olo1e &Jl1 applioat1om on 
which their iuuanoe wa.1 bued. Included in the iuuanoe1 10 tallitied. 
were those deaoribecl in the Specificat1ou of Charges II am III. F.t.oh 
or the member• ot the military establiahment whoae name, were uaed bf ao­
ouaed in the tort7 iuta.noe1 of fala• reporta referred to denied. that bl 
had ma.de in application tor the ooupom, whioh aocu, •cl reported he had. 
ieaued to him. and tha.t he had reoeind ~ ot the deaoribed ooupom. 

, In the ra.ce of thia ovenrhelming accumulation of fa.eta. aoouHd'• · 
p.roteat tha.t there wa.1 nothing d11honeat in hi1 aotiona. that the large 
shortage wu due to the ta.ot that he had. 8 through weakne11 and 'laok ot 
tirmneea• issued coupons to i?ldiTidua.11, auggeated by member, of the Board, 
whom the Board oould not aooommodate, a.l2d that he had Jl0t oozrverted &Jl1 ot · 

http:i?ldiTidua.11


(375) 


the coupona to his own use, not only fim• no eupport but 1a clearly without 
9.ll;1 foUDda.tion whatsoever. J.ocuaed'• acknowledgment ot triendahip with Ur. _ 
Dornbuah, the fa.ct that Jll&Di}" of the ooupona which ha.d been illegally iaaued. 
by acouied were subsequently found on the "Bingo• sheet• submitted by the 
latter, accused'• description ot hia practice of taking coupom around to 
:Mr. Dornbush •tor reimbunament,• hia admi11ion of irregularitiea 1n·hi1 
office and his uaumption ot re1ponaibility for these irregularitiee, added 
to the poai tive evidel'lOe that there were no application.a to support the 
issua.noe ot more than 2300 coupon.a, including thou described in the Speoi­
ficationa of Charges II and III, eata.bl11h beyoild a.ey rea.aonable doubt that 
a.oouaed fra.udulently converted to hia own uae 1040 coupona a.a charged in 
the Speoi1'1cation ot Charge I, and that in ta.laely rendering the reports 
to the Dade County Board, ,., described in the Speoi1'1oationa ct Charges II 
and III; it wu hia · delibera.te intention to deceive the Boa.rd by oonril2g 
up .bi, em.beulementa ot tbl · eoupom t~rein reterred to. 

?lumerou, queatiou of law were prHented 'bJ' 001m1el tor the 
detenH, both in oonneotion with the 1pecia.l pleu and on the me·rita ot 
the OhargH &J:ld 1peoif'iot.ti0Ue' j, part of thoH pertain to the oht.rge ot 
embeulement &D4 a part to the oh&rgH ot ottioi&ll7 mald.ng tt.lH 1t&te­
ment1 to tlw Dt.de. Oo'Wlt7 Board.. 1'hey rill, aooor4ingl7, be oomidere4 
aepar&tely. It 1a to.beno~ed, hoW'eT•r, that-the motion to ,trike out 
aoouaed.1 1 admiuiona or oonte11ion to the iueatigt.ting otfioer on the 
ground, that the corpus delicti ht.d not been eata.bliahed., appli" to all 
Charges &Dd Speoifioa:t!om. 'Iii Titw ot the o.onoluaion. rea.ohed by the 
Bot.rd, aa already' aet tcrth aild aa will be diaouHed more full7 herein-. 
t.i'ter, the Boa.rd ia of the opinion tha.t the oorptia delioti wu .full7 ea­
te.bliahed and that the motion to strike out n.1 properly denied. llhile 
defense counsel t.t no time directly contended. that the admiaa1ons ma.de 
by aco~ed were not voluntaZ"7, que,tiona asked by det'enae counsel &t 
le&.at iildioe.ted an attempt to ahow that undue pre11ure wu brought t~ 
bear upon· a.oouaed to t.dmit hi.• &l.legedly illegt.l ooilduot and. th&t he mq 
have been induced '!;o make his ata.tement to the investigating otfioer, 
through the suggestion that he would benefit by auoh aot1on. The.record 
doea not 1upport ~ auoh reflection upon the voluntary nature ot aoouaed•a 
stt.tement. · 

• 6.... flnbez1lemeut -·charge I ll2d it, Speoif'ioation.. ­
: &nbeulement 11 thus defined in pa.ragra.ph 149h of the Manual tor ' 

Courta•.Mt.rtia.l, 19281 ·, . · · · ­

"Embezzlement is the fraudulent appropriation ot property 
by a person to whom it has been intruated or into whoae handa 
it baa lmrtully· oome. (Moore T. u.s., 160 u.s. 268. ). . . 

"The gist ot the ottenae is a breach of trust. The trust 
is one arising £ran. some fiduoiaey relationahip existing between 
the' owner and the person oonnrting the properq, a.nd springing 
from an agreement, expressed or implied, or arising by opera.tion 
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of law. The offense exists oniy where the property has been 
taken or reoeived by virtue of suoh relationship. 

"Property includes not only things posnsaing intrindo 
value, b'ut also be.nlc notes and other form, of paper money and 
oomineroial paper and other writinga whioh represe'nt n.lue. •••· •, 

The defense'• tint legal oontention 1, that Congreu, in ena.oUng 
the .A.rtiolea ot War, .f&iled to define the orime ot "embezzlement,• denowioed. 
by the 93rd .Artiole. Thi• identical question waa oonaidered by the Board 
ot Reviar in CK ETC> 1302, ~&in•. JJ pointed out by the Boe.rel,. it is & 
well reoognised prinoiplet when Congress uae1 word• in a statute whioh 

; 	 have aoquired a well und.eratood meaning it ia presumed that they were uaed 
in the ume aense unlen the oontrary a.ppea.rs (The J.bbot1tord T. Johnson, 98 
U.S. 440, 25 L. Ed., 168)1 .' 

"'l'he use ot a word whioh has generall7 reoeived a oertain 
oon.atruotion ra.iae1 a presumption that ·eongreu 'Wied it ••• with 
tha.t meaning, tJJd 1 t devolvea · .011 the one olt.iming arq other 
oonatruotion to show 1\lf'tioient reuona tor aaorib1ng ·'bo .Congreu 
an intent to use it in IUOh unae• (Northfltrn Paoitio Railroad Cont.n,y 
Te M:usaer-Sauntry Land. Logging e.nd Mtg. Co., l68 U.S. 604,60S, · 
L. Ed. 596,598). . . 	 . 

.A.tter giTing I. detailed h11tory ot oongre111onal,legillation per­
. tuning to the orime. ot embezzlement, the Boa.rd ree.ohecl oonolulions that 
are 1uooinotl7 1umnia.ri&ed. at page 189, III Bull._ JAG, Mq 1944, u f'olloar11. 

"Embeulement 11 not an otteme .at oammon-1•, being 1olel7 
ot ata.tutoey origin am existence. The orime ot embezdement con­
tained in the 93rd .lrtiole ot War 11 not detined therein. Prior · 
to the enaotment thereot; however, Congre11, in legillating tor . · 
the D11triot of Columbia, haa 4etined 1 embeulement' as the wrong•· 
f'Ul oonverlion by an a.gent • to his own use ••• ot ~hing ot n.lue 
which shall oome into hi• po11euion or 'lmder hia oa.re by rlrtue 
of hi• employment or off'ioe, whether the thing so oozinrted ·be the 
propert)" of hi• ._,ter or mnployer, or that ot any ot~er peraon 
•••·' It mA7 properly be assumed that Congress adopted auoh mean­ • 
ing when 1 t de~unoed the orime ot. embezzlement 1n the 93rd Article · 
ot War.• 

. 
, · . ' 

I 
, 

' 
The Boe.rd ot ReTiff oonour1 in the 1'1.en ·10 exp~11ed. It 11 true 

that by 1peoial legillative enactments Congre11 baa pro'ri.ded that oert&in 
act•. not inol\lded within the ordina.ey aignifioano·e of the term, •hall be 
deemed 11em.beulementa." but the 1tatutea 10 ena.oted oover 1peoial litua.­
tiona, none ot whioh 1~ deaoribed in the Speoifioe.tion under· oondderat~on. 
It ii olear that there wu no intention to oha.rge aoGuaed with the oommiuion 
of' 11embeulemau:t1;• under azv auoh 1peoial oongrenional aot, and that no auoh 
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· a.rtifioial detinition wu intended_ by Congress in denowioiug •embeulement• 
in Artiole of War 93. The Board ia, therefore, ot the opinion that cletenae'• 
oontention u to la.ok ot d•tinition ot the crime i1 :not well toumed. 

The two remaining item1 ot the special ple, to strike out thi1 
Speoifioation a.re, in aubatanoe, that it did :uot aet torth a orim or ot­
tenae am that it did not 1utfioientl11.ppriH the aoouaed-otthe alleged 
otteme with which he was oha.rgecl. The Speoitioation 1peoitioall7 ohargea 
th&t between oerta.in dates &oou,e4 did •telom.oualy embeule b7 f'raudulenti, 
oonnrting to- hit own use about one thousand and tony (1040) Supplemental 
Guoline Ration Coupons ot 1ome.Talue, the property ot_ th• Govermmnt ot 
the United Statea, entruated to him b;r the ta.id Gonrmrient ot the Uniwcl 
St&tea.~ It, theretore, oont&im enry euential element ot the oftem• 
ot .•embezzlement" u recognized. by Congre11 a.Di in the Manual tor Courts• 
Ua.rtial (par. 149h, !S!!!.), namely, fraudulent oonTerlion 'b7 f.Qouaed to · 
hi• own use ot,oertt.Iiiepeoitioally described prop•rtr ot 101118 nlue, be­
longing to am entrusted to him bJ a. third person. 111• Board, oonaequenti,, 
oonaidera without merit defem•'• contention that :no ottenae 1• 1tated. 
Likni.u, the Board i1 unable to ~grHwith the contention b7 defense tha.11 
the 1peoitioatio~ 11 va.gu, and indefinite. In the final a.nal.7111, to in­
Hrt a.dditional·allega.tiona.would mer1ly

1 

be to inolude ni.dentia17 tacts,·,· 
whioh it 11 improper or a.t lea1t ume,irable to plead_ (CK 227793, Andereon, 
16.B.R. Z6S,Z7Z)•. .A. 1peoitioa.tion should ,,t torth in •simple and 0011011• 
langu&ge •••theta.at, oonatituting the ottem,• (MOK, p&r. 129). It 11 
not to b• meuured by the 1triot rule, 1.pplioable to 1ndiotm.enta, b\lt it 
muat adequatel7 appriH the aooWJed ot the otf•nH with whioh he ii oh&rged. 
and mu,t contain "by' direat a.verment or reuom.ble 1mpl1oation trom ta.ot1 
alleged all element, ot the ,ott,me ,ought to be oh&rged.• (CK 164185, .428 
(8), Dig. Op. JAG 1912-40)~ The Board 11 ot the opinion.that tb8 Speoit1• 

oation tully meets theu requirae21.te. 


~ Boud 11 al so ot th• opinion that the reoor4 ot trial tull7 
1upport1 th• tiJ:ldinga ot guilt)' ot Ch&rge I Ul4 'it, Speoitioatioa, &D4 
that the ooun properly denied the motion tor & tindiag of not guilt)-. In 
h11 otf'1oit.l oa.paoitr u liat1oning Oti'ioer ot the Miami Bia.oh 81Mioe Bu•, 

· 1.oou.ed, a oa.pt&in in th" u,q of' the tbited Stat11, wu 1ntruated b7 the 
· D&d.e Cout7 11'1.1" Prioe &Ad Ilt.tiom.ng Boa.n\ 42•1•1, with un:ral thousa:id. 

guolim ratiion ooupom o.t ,om., small m&terit.1, bu'is ot oomid.erabll poten• 
U&l nlue, which were to be 111utd by b1m to m111ta.ry peraozmel on appli• 
.oatio:m 1ubmitted. to t.D4 apprond bJ him. The Board 11 one ot the mzmerou. 
a.genoiH ••t up by the United Sta.tea Gonr~ent to 0&"7 out the ieyr1&4 
tunotiom that auat be pertonaed. b7 th• Gonn:rment in the oonduo'I. ot global 
wutare. Th• Ottio• ot Price .A.dminl1tra.tion wu created 'b7 Congre11ion&l 
Aot (act of Jan. $0, 1;,2, c.· 26, 66 Stat. 2a, 50 v.s.c. 821), &114 under 
the ·authorit7 Teated 1n him 'b7 law ·the Prio• J.dminiatn.tor in beh&lt &114 
in the um. ot the Ott'ice ot Prioe J.d.miniatra.tion iuued t.nd oauaed to be 
»ro=ulga.t•4 th•.buio rul11 am regulat10lll pertaining to the ra.tionizig ot 
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guoline.and the establishment ot local board.a to he.ndle the iaauanoe ot 
ration coupons for this vital produot (7 Fed. Register 9136, et aeq., 6 . 
lioT. 1942). The Board has no separate legal entity • it 1a a part ot the 
machinery ot the Unite}i States Government and tunotiona as auoh. Seotion 
1394.8104 ot Ration Ordera 5C, issued by the Price Adminiatrator, under the 
authority nsted in him (1 Fed. Reg. 9161) apecifioally pro'ridH that •a11 · 
coupon books, bulk ooupom, inTentoey coupons, other evidences a.nd tire 
inapeotion records are, and when issued shall remain the property ot the 

· otf'J.oe ot Price Administration." Inasmuch aa the Off'ice ot Price Adm.ini•• 
tration is purely an arm ot the United State• Gonrnment, title to all 
coupons nsta in the United Statea Government. It ii olear, theretore,. 
that. tile coupons receind by accua ed were the property ot the taiwd State• 
Goverment &lld were entruated to him by the llD.1tecl Statea Government. 

Aoouaed, however, t&kea the poaition that ainoe there wu no 

otficit.l authority on the p&.rt or the Dade County' Board to create a aub­

boarcl at the Base, and ainoe the Board had no legal authority to entrwst. 

him with the coupons, he we.a not guilty- ot embezzlement it he converted 

them to his own use. P.retermitting the principle enunoi&ted by Colonel. 


· Winthrop that "an of'f'ioer ,or soldier ot the J..rm.y b always in a fiduoi1.ry 
relation to the Um.ted. States aa e.n agent or employee of the goTernmezit" · 
(Winthrop'• l4ilita:ry Law and Precedents, 2d F.d., p. 106), it 18 a well• 
reoogniud prinoiple that no expreaa or formal appointment ot an 1.gell'b 
1• necesaary (1Ebderhill, Criminal La.w, P• 1011), and that ~ether·· or not 
a public otfioer who ii e.oouaed ot embezzlement wu, or WM not, lawtull.7 

· appointed 1a illlmaterial• (idem, p. 1012.). 

In the O&H ot embeulement 1t 1a ot no importllloe whether or not 
the unt'aitbtul agent peraon.ally benefited by h1I traudulent oonvtrdon ot · 
the property entrusted to h1la (CK 237266, Fmrler, 23 B.R. Hl, 20 c. J. . 
427-l29). .Even were this not ao, bOW'ffer, the reoord oontaim ample H• 
tabliehed taot• trom whioh the oourt wu jwstitied in finding that a.oouud. 
wu one ot the benetioit.riea ot ~e "bla.ok ma.rat• tra.maotiona in whioh he 
p&r.tioipated by' 1upplying ooupons which he had unlawfully oonnrted. 1'he 
1ole ran&iDing question, whether or not there wu a trauclulon~ oo:lfftrlion, 
tinda it1 uunrer in the onrwhel.ming proot that aoouatd reotiTOd more than 
2300 ooupona tor w~oh he rendered no legal aooounting, that b~ t'1Hl)' 
reported to the Dade Count,' Boa.rd th&t he had iuuecl the ooupom in eonnto• 
tion with appl1oat1ona which had nenr been made, and t.h&t 1. number ot 
theae ooupona were le.t.r diacowrec.\ on tho 10-oalled •Bingo• 1hHt1 1ub• 
Jlittod. by 1. Miami Bea.oh aemoe atation operator, to wham aoouHd. admitted 
he had tram Ume to time turned. OTer ooupom b:proper]J' iuued. b7 him, ao• 
oordiz:ig to hi• d11prond oon'bention, "through weala:lea1·anr;i lack ot tt:nime,a,• 
to aooomm.odat• aemb•r• ot ·the Board.. 

• . b. Oftioiall7 making talH repo:rta to htionin.g Bot.rd • CbargH 

II am IIZ-and their Speoit!oat!o~. ·' . • · ·, 
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The prosecution charged under eight separate apeoitioations tha.t 
on eight different da.tea aocueed, a captain in the .U.r Corps, nth intent 
to deceive· the De.de County Wa.r Price am Rationing Board 42•1•1, otfioial17 
reported to that Boa.rd. that he" had iaaued to various members ot the milit&r;r 
establiahment certain •supplemental Ga.aoline Ration Coupons," well lr:::nowing 
that the repQrta were not true, 1n·that he had not issued auoh ooupou to 
the deeignated individuals tJ:ld. these 1%1divi.duala hf4 neither applied. tor 
nor reoeiTed the specified. coupons. four ~f these apecitioatiom were· · 
laid under Article ot War 95 aild tour midtr .lrtiole of War 96. &oh 1pec1­
fioation deacri~ed a 1ep&rate and dittinot ofteme. 

The detenae, in a special plea, lllOTed 'to atr,ike out all ot theee 
· apeoitioatiom on the grounds, in 1ub1tanoe, (1) that there waa · an unrea.aon­
able and improper multipl1oatioxi ot oha.rgeo (2) that no offenaes were . · 
ohargeda and (3) that the 1peoit1oationa were Tague a.ad illd.etinit•, did not 
1uf'fioient17 appriH aoouaed of the ottenae intended to be oharged, and, it 
aoouaed wu prosecuted thereunder, would 1ubjeot him to the danger ot bei:rig 
twice pla.oed in jeopardy tor the • ame ottei,,1 e. 1'he Bot.rel ot ie'tiew i1 ot 
the opinion that thia motion wu properl.J denied.· 

b otten1t1 oh&rged in theu eight tpeoU'ioationa are atriotl7 
militaey ottem11. It it true that aoouud attempted to OOTtr up h1I ea­
beulGem:1 b)' making the report• 411or1b•4 111 the 1peoiti0&tiou. B'onTer, 
the em.be11lementa were eanpletely oon11111111&te4'w1thout the rem1t1on ot 1;lae 
report,, the gilt ot the orime ot embe111tme21t be~ng the fraudulent oozrnr­
lion. 1he mea.m uu4 by the perpetrator to· oonoeal h11 aoti'fiiiea are in 
no 'Wl.1'. an element ot the orw. On eaoh ooou:l.on,. therefore, on whioh ao• 
outed. mi,.49 a ta.lie report to the Boa.rd. he committed a separate otteme whioh 
mq properl1 am appropriatel7 be designated. u an aot ot tr~ud or gro1~· 
tal1U7. 1'here 11 nothing in ·the Manual tor Oourta•Mt.rtial (ot,. par. 27) 
or in ,_he opiniona of the Board o~ Ren.w Whioh 1uggeata :aor 11 there q 
ao\md. iegal or tquitable reuon wq it 1hould. be held. tb&t it ii 4:1.lplioitou 
to ob&rg• a Mmbu ot thl milita17 11tabl11hml11.t wi'th ab111l1mm I.ZIA to 
a44 upa.rate apeoit1oat1ona oharging him with the rendii1021 ot talae report, 
to Pr•Tent 4tteot1on ot hi• orime. 

In the opiniofi. ot the Board. the aot d11oribed. in each 1peoiti0&• 
. tion. oonatitutet an ottenae UZI.Cler both :the i6th &Dd. i6tb utiol11 ot War•. 
In llilitar, Law u.4 Prtoed.enta, Seoom. Edition, Colonel Winthrop oite1 u 
·a.n e:umple. ot oomuot unbecoming to an otfioer am a gentleman in 'riol&• 
tion ot Article· of War 61 (D.CIII' JJf 96), •.ute ot .fraud or gro11 falait7, 
cheat,, or other corrupt oonduo'b not included under former hea.da" (p. n6}, 
and u example• of disorder, a.Di neglects to the prejudice ot good order 

·	am m111tar., ciiloipl1ne under Artiole ot War 62 (now 1uper1eded b7 .AJI 96 ), 
"diaho:neaty,, tra.ud or talaitioati911• (p. 722 ). It ii tru~ th&t the anen.l 
apeoitioa.tiona do not' charge f&l.H otfioi&l statement, made to a superior . 
in the militar;y eatablitbme:a.t, but it 11 equally- true th&t ea.oh doea oharge 
that u?ldtr and by virtue of hil ottioial poaitio~ a.oouaed., with intent to ­

.,,..-·· 
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deceive, made a tabe report to an agency ot the United Sta.tea Govermnent. 

It cannot be seriously del?-ied that such conduct violates the obligations 

of an officer and a gentleman and brings d.isoredit upon the ~11 t&17 H• 


ta.bliahment. · 


From. a teohni.cal viewpoint it would probably h&ve been desirable 

in wording the specifications to aet forth in det&il accund' • oi'tioial 

oapaci t,-. But as previoualy- pointed out speoifi~atiom need not follcnr 

the teohnic&l niceties of indiotm.enta. Accused muai be properly appriaed 

ot the offense with. whioh he 11 oha.rged, all esaential' element, of the 

offen,e must be ut forth, &lld. the off'ense must be described with aut'ti• 

oient clarity' to obviate the possibility' ot aocuaed'a bei?lg again placed 


'in jeopardy for the same offense. It 11 the opini·on of the Board that the 
eight specifications in question meet this teat. 

. Accused wu advised that by virtue ot an ot'f'ice or position whioh 
.he held he ma.de the i'a.11 e reports deacribed iii tru; speciticationa to the 
Dade County Boa.rd, well knowing that the tacts reported were tal... Ire 
wu well aware of the tact that he was the Rationing oti'ioer of' the Miami 
Beach Service· Base, and th&t he held no other office by' virtue of' which he 
wu required. to render reports to the Board. At no time during the oourae 
of' the. trial was there. the slightest contention or indication that he wu 
surprised by a.z:cy- of the teatimoey adduced in support, of' the apecifica.tiona. 
Therefore, even aHuming, w1thout ao holding, tha.t the specif'icationa were 
lacking in complete details, it clearly a.ppea.n that tha abeenoe of such 
dett.111 in no way injuriously a.tfeoted hia subatantial rights and a.tforda 
no reuon for diu.pproving the findings (AW 37, CM i46691). It. 11 app1.rent, 
too, that since aocuaed held no other office which required the rendition 
of & report to the Board, there is no danger of his being pla.oed in jeop1.rdy 
tor the aecom. time tor making false reports to it in an official oi..pao1t7~ 

It was established by positive e'rldenoe tha.t aocuaed, u the 
Rationing orn.cer of Miami Beach Serrtoe Base, procured from the Da.de 
County' Board several thousand. supplemental guoline ration 00upom. On 
the dates described in the eight apecit1oationa now under consideration 
he fa.laely reported to the Board, on the off'ioia.l tol"Dl presoribed by the 
Ofi'ioe of Price Administra.tion, that he 'had issued to milita.ry personnel 
described in the respective specif'ications the number of coupons therein 
re1peot1vel.y designated. These reports were required in order to turnieh 
the Board w1th a. reoo:rd of' the dispoaition ma.de by the aoouaed of'. the · 
coupons delivered to him for issuance to members of the military e1tablish­
ment on applications approved by him. It 1a a :natural int'erenc-e· from the 
testimocy that suo'h a report wa.s neoesu.ry to permit aocuaed to draw ad.di•' 
tiona.l coupons. In making the reports he was acting in his official capacity 
as Rationing Officer. He was performing one of his military duties. 1'he ' 
reports &lid the atatements oonta.ined in them were therefore "otficie.l,.• 
In ea.oh instanoe '1Ccuaed knowingly falsified the records, and wae guilty of' 

I 
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fraud and groaa falsity. Hia intent to deceive the Board ia too apparent 
to require discussion. For e.n officer of the .A.rm:, of the ~ted Sta.tea, 
acting officie.lly, to make a false report to the Uni~d States Government 
is clearly a violation of his obligation as an officer and a gentleman, 
e.nd his actions bring disoredit upon the military. The Board of Review, 
therefore, holds the record of trial legally sufficient to support the 
findings of guilty of the four Specification.a of Charge II laid under 
Article of Wa.r 95, the four Specifications of Charge III laid'u.nder Article 
of War 96, e.nd both Charges. 

7. Legality of the sentence. 

Accused thus stands properly convicted of the embezzlement of 
1040 coupons of "some value" in violation of Article of War 93, and of 
ma.king eight false statements in a.n official capacity to a.n agency of 
the United Sta.tea Government, four in violation of Article of Vvar 95, 
and four in violation of Article of War 96. ~e oourt has imposed upon 
the accused a sentence of dismissal, total forfeitures, and confinement 
at hard labor ±'or five year,. The reviewing authority acting upon the 
recommenaation of nine' of the ten members of the court has recommended 
that the sentence of confinement be reduced to 2-1/i yea.rs. As previously 
stated in thia opinion, the embezzlement cha.rged,·a.ga.inat ,accused is the 
offenae as ordinarily defined a.nd understood and not some aot·arbitrarily 
or artifically so designated by special legislative enactment. Conse• 
quently, if accused were an enlisted man, the maximum confinement that 
could be imposed upon him for his embezzlement of the coupons, described 
merely as having "some value," would be six months (Table of Maximum. 
Punishments, MCM 1928, p. 99). 'Ille findings of ,guilty of Cha.rge II and 
1ts four Specifications alleging that he officially me.de t'aloe st,atements 
legally support the sentenoe of dismissal but may not be considered as 
legally supporting aey part of the sentence of confinement, because Article 
of War 95 may not legally support arr::, greater sentence than dismissal. 
Accused, however, was also convicted of violating the 96th Article of 
War unde~ four separate specificatiollS alleging that he officially me.de 
false statements. Research of the reported oases in the Office of The 
Judge Advocate General !'ails to disclose any case in which a sentence of 
confinement was ordered executed for the commission of such an offense by 
an officer. Accused's actions in me.king f'alse reports knowingly to a 
public agency with intent to deceive most closely resemble the offense of 
"knowingl.y making a .false report." A noncommissioned officer may reoeive 
a sentence of confinement of not more than three months for ea.oh such of­
fense and "any other soldier" only one month ('table of'M.a.ximum Punishment, 
MCM 1928, p. 100). If four charges of :ma.king false reports to a govern­
mental agency had been made against a noncommissioned officer the maximum 
punishment for the four offenses would have been one yea.r, and if again.st 
'~any other soldier," four months. At the most, the tot~l aentenoe imposable 
against a noncommissioned oi'ficer for all the offenses charged in the 
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Specif'i-cations and supporting sentences of con1'1nement would be l•l/2 

yea.rs and against "any other soldier" ten mont~. There is no limita.•. 

tion on the period of confinement that may be imposed upon an offioer 

-for a violation of Artiole of War 93 or 96. vTh.ile, therefore, the sen­

tence of confinement of five years imposed upon a.ooused considerably 

exceeds the maximum imposable against a. nonoommissioned of'fioer and 

"any other soldier" and appears excessive, a faot apparently recognized 

by the_tria.l court and the reviewing authority as evidenced by the recom• 


,menda.tion of a reduotion to 2•1/2 years, it is nevertheless legal and 
may now be changed only by the ooni'inning authority (CM 2:52160 ,MoCloudy:, 
18 B.R. 389). , 

8~ War Department reoords show this officer to be 25•1/2 years ot 
age and single. The review of_ the Staff Judge Advooate shows that he is 
married and has one child. He graduated from high sohool in 1937 and 
attended Oshkosh Business College for 10 months. From 1939 to 1941 he 
was employed in olerical and sales work by Swift a.Di Company. He enlisted 
in the Arnv 4 Ma.roh 1941 and atta.ined the rank ot' ata..fi' sergeant. On 24 
February 1942 he entered the Air Foroea Officer Candidate School, Mia.mi 
Bea.oh, Florida, and on 11 May 1942 was commissioned a temporary seoond 
lieutenant, Army of the United Sta.tea. He was promoted to first lieu­
tenant on 28 June 1943 and to oaptain on 27 May 1944. 

9. The oourt was legally constituted and had jurisdiction over the­
aooused and of the offenses. No errors injuriously affeot1ng the substan­
tial rights of the accused were conmdtted during the trial. In the opinion 
of the Boe.rd of Review the record or trial is legally sufficient to support 
the findings and the aentenoe and to warrant oonfirma.tion of the sentence. 
Dismissal is mandatory upon conviction of a violation of Article of War 95 
and is authorized upon a. oonviction of Artiole of War 93. or 96. 

On Leave 
Judge Advooa.te. 

Judge Advooa.te. 

Jw.ge Advoo&1.te.4b~:­/ / 
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SPJGK - CM 280840 1st Ind. 

Bl AJ3F, JAGO, Washington 25, D. C. 
JUN 271945 

TOa The Seoreta.ry of' War 

1, Pursuant to Executive Order No. 9556, dated May 26, 1946, there 

a.re tra.nsmitted herewith for, yo~ aotion the record of tria.l a.nd- the opinion 

of the Boa.rd of Review in the oue. of' Captain Glenn W. Fischer (0-559101), 

Air Corpe. 


2. Upon trial by genera.l court-martial this "officer was foWld guilty 

of embezzlement of a.bout 1040 ga.aoline ·ration coupons, the property of the 

United States Government, of some value, in violation of' Article of lra.r 93 


· (Charge I). and of officially ma.lcing eight l!lt.Jparate false reports to the 
Dade Ccunty War Price and Rationing Board 42-1-1, concerning the issuanoe 
of coupons, w1 th intent to deceive the Boa.rd, well knowing that the reports 
were fa.lseJ .four of these reports-a.re &llegad as violations of Article o.f 
Wa.r 95 (Charge II), a.nd four as violations of Article of Wa.r 96 (Charge III). 
He waa sentenced to be dismissed the service, to forfeit all pay and allaw­
a.nces due or to become due, and to be con.fined at hard labor a.t such place 
a.a the reviewing authority might direct for .fin yea.rs. Nine of the ten 

members of the trial court and the a.saistant trial judge advoca.te recommended 

to the reviewing authority that the period of confinement be reduced to 

2-1/2 yea.rs. The reviewing authority approved the sentence, but recommended 

that the sentence of confinement be commuted to 2-1/2 yea.rs, and forwarded 

the record of trial ·ror a.ction under Article of War 48. 


. ' \; . 

3. A summary of the evidence ma.y be .found in the accompanying opinion 

of. the Board of Review. !,concur in the opinion of the Board' tha.t the record 

of trial is legally sufficient to support the.findings and sentence asap­

proved by the reviewing authority and to warrant confirmation thereof. 


Accused, & captain in the Air Corps, was appointed Rationing Officer 
for the Miami Bea.oh Service Be.se and as such received supplemental gasoline 
re.tion coupons from the Dede County War Price and Rationing Boa.rd 42-1-1 
to distribute to such military personnel as might apply for and be entitled 
to receive them. During the period .f'roll\ l December 1944 to 20 Mlrch 1945 
he .fraudulently converted at lea.at 1040 o.f these ~oupons to his own use 
(Charge I and its Speoifioation), and .falsely reported on the official OPA 
forms to the Board on at least eight different ocoasioilS that he had issued 
them to various members ·or the military establishment, whereas in .fact none 
of them had been so issued and no a.pplicatiom l;ad been made therefor (Charges 
II and III and their Specifications). A number. of the coupons thus fraudulently 
used were later found on the sheets of canoell~d coupons turned in to the OPA 
authorities by a. Miami' Beach service ata~ion 9perator, suapeoted of engaging 
in "black market" activities • .Accused, in a pretrial statement admitted that 
he had ~ad dealings with this opera.tor, that he ha.d delivered coupons to him 
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11for reimbursement," and that he was respo.llSible for all irregulari ti-es 
in the office of the Base Rationine Officer. Various technical defenses 
were unsuccessfully urged by accused. On the merits his sole attempted 
defense, which was in no way substantiated or supported, was that he had 
issued the coupons with the knowledge of the Board, at the request of 
members of the Board who had sent to him applicants for gas who could not 
be accommodated by the Board itself. 

While accused has been guilty of serious misconduct, the offenses 
charged, ana of which he was found guilty, do not justify his confinement 
for five years. The coupons which accused illegally converted to his own 
use were described as merely having "some value. 11 The llJ8,.Ximum imposable 
period of confinement 1-n the case of an enlisted man for such a.n offense 
would be only six months. The maximum punishment for ma.king a false official 
statement by a noncommissioned officer is three months and by "ariy other 
soldier" one month. Dismissal alone has been the customary punishment im­
posed upon a co::nmissioned officer found guilty of making a false official 
statement, and.an exa..--nination of the reported cases during the past sixteen 
'years discloses no iuStanoe in which a sentence of confinement has been 
ordered executed for such an offense. If accused had been a noncommissioned 
officer the maximwn conf'inement that could be imposed on him for the ern,bezzle­

.ment and rendition of the four separate .false statements punishable by con­
finement would be 1-1/2 yearsJ if he had been "any other soldier" it would 
be 10 months. His conviction of the present charges will not act as a. bar 
to further possible prosecution for violation of Federal statutes regulating 
the issuance of gasoline ration coupons. The reccmmendation for a reduc­
tion in the sentence to 2-1/2 yea.rs by nine of the ten members of the 
court-martial which tried a.ooused and the assistant trial judge advocate 
was based on accused',s excellent military record, the absence of any previous 
conviction, his youth and immaturity, and the hardship upon.his family, con­
sisting of his wife and fourteen-month old child, which would result from 
so long a. period of confinement. B&cause,the sentenoe is far in excess of 
that whioh should be imposed for the offenses set forth in the Specifica­
tions, and for the reasons given in the request for cle~enoy, I recommend 
that the- sentence as approved by the reviewing authority be confirmed, but 
that the forfeitures be remitted and the period of confinement be reduced to 
one. - ,yeaN; that the sentence as thus modified be ordered executed; and 
that the llli ted States Disciplinary Barracks, Fort Leavenworth, Ka.nsa.s • be 
designated as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet wi~ your approval. 

2 Incls MYRON C. CRAMER 
1. Record of trial }~jor General 
2. Form of action The Judge Advocate General, 

( Sentence con!irmed, forfeitures remitted and con!inement reduced to 
one year. GCII:> 296, 7 JulY' 1945)• 
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WAR DEPAR'MNT 
Arrrr:, Service Forces 

In the Office of The Judge Advocate General 
. .Washington, D.C. 

SPJGN-CM :£0875 
2 0 JUN 1945 

UNITED STATES 	 ) J.Zl'H ~UARTERS & HEADQUA.liTERS IE­
) TACHMENI' SPECIAL TROO~, 2ND ARMY 

v. 	 ) 
) Trial by G.c.u., convened at Fort 

Private JAMES E. BECHARD ) Jackson, South Carolina, 14 Kay
(36468019), 789th Ordnance ) 1945. Dishonorable discharge (sus­
Light Maintenance Company. ) pended) and confinement for five (5) 

) years. Army Service Forces, Fourth 
) Service Command Rebal:d.litation Center, 
) Fort Jackson, South Carolina. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

--·----· 
1. The record of trial in the case of the soldier named above, 

which has been examined 1n the Office oi' The Judge Advocate General 
and there .found legally insufficient to support the .findings but le­
gally sufficient to support the sentence, has been examined by the Board 
o:£ Review., and the Board submits this, its opinion, to The Judge Advo-. 
cate General. 

2. The accused was tried upon the .following Charge and Specifica­
tion: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private James E. Bechard., 789th Ord­

nance Light Maintenance Company, did, at Fort Jackson, 

South Carolina., on or about ~ January 19451 desert the 

service of the United States and did remain absent in 

desertion until he was apprehended at Detroit, Michigan, 

on or about :28 March 1945. 


The accused pleaded guilty to the Specificatlon excepting the Y10rds 11desert" 
and •in desertion" and substituting therefor, respectively, the 1r0rds, 
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•absent bimsel! without leave from• and "without leave"• He pleaded 

not guilty- to the Charge but guilty or a violation or Article 01' War 

61. He was found guilty of both the Charge and the Specification there­
under. He was sentenced to be dishonorably discharged the service, to 
forfeit all pay a%ld allowances due or to become due, and to be confined, 
at such place as the reviewing authority- might direct, :tor five years. 
The reviewing authority approved the sentence, but suspended that portion 
thereo.r adjudging dishonorable discharge until the soldier's release from 
confi.namentJ designated the ·.Arary" Service Forces Fourth Service Command 
Rehabilitation Center, Fort Jackson, South Carolina, as the place o:r con­
finement; and f'onrarded the record o1' trial for action under Article o1' 
War 50½• , · - _ 

). The e'Vi.dence :for the prosecution shows that the accused was ab­
sent 'Without leave from hi.s station :for 60 dqs and that his absence was 
terminated 1n Detroit, Michigan, a distance or approximately 1,000 miles 
from the accused's station at Fort.Jackson, South Carolina (R. 7-8). In 
an effort to refute the charge of desertion and to support his plea of 
guilty to the lesser included offense of absence without leave, the ac­
cused testified that ·ha had never intended :to remain absent peimanently. 
He explained that he had le!t his station under the authorl:ey- of a pass 
and had gone to Durham, North Carolina, to see his wife. Arter a short 
stay in lllrham, be had gone to Detroit, Michigan, to see his father about 
certain derogatory remarks -.u.ch the matter bad made concerning the ac­
cused's wife. Af'ter arriving in Detroit, the accu.eed had :tailed, over a 
period of six weeks, to locate his rather. He t••~!ti.ed that ht had stqed 
i'or tRo o! the six w,eks 111th a Mrs. Stockdale and had conf'J..ded in her that 
be was absent 'Without leave. He admitted that he ,cas apprehended b7 the 
m11:itar;r police, but contended that at the time ot the apprehension he 

· was· on ·hi.a 'ira7 ~- surrender. Luring his stay in Detroit he had &Toided 

his mother who, he stated, was di'!°rced trom his rather. (R. 9-22). 


Prior to the trial the defense counsel had procured the deposi­
tion of Mrs. Stockdale, but, after reading the answers to the various 
interrogatories and cross-interrogatories,· he decided not to use it. 
At the trial, however, it was introduced in rebuttal. by the proHcution 
for the apparent purpose oi' impeaching the accused's testimon;y and his 
explanation concerning his strq in Detroit (R. 22-23). The clear effect 
of the deposition was to contradict the accused in the fol.lowing particu­
~s: . . 

'(l) The length o:r time the accused stayed in the home 01' 
Mrs. Stockdale was reported by the accused as having been from 
two to two and one-half" weeks, whereas Mrs. Stockdale fixed 
the period at- three days. 

(2) He asserted that be bad revealed to Mrs. Stockdale 
that he was absent without leave., whereas J.trs. Stockdale 
maintained that he had told her that he was in Detroit to 
take a prisoner back to Fort Jackson, South Carolina. 
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· (3) He testified that he had not seen his mother, 

but Mrs. Stockdale stated that he had and that his 

mother had declared that "she ua all washed up with

him•. 

The logical ef'fect of these contradictions to the testimony 
of' the acru.sed was to impeach the explanations o!.fered by him for 
his absence and to strengthen the in.f'arence that he had intended to 
avoid further service. Without the deposition before it the court 
might reasonably have concluded that the accused bad not intended to 
desert the service and might have .found him only guilt)" of absence 
111thout leave. 

In view o.t this inescapable conelusion, the question arises. 
whether the use of this deposition prejudiced the substantia.l rights 
of' the accused. .Article of' War 25 pravides 1n part, as f'ol101rs1 

•A duly' authenticated deposition t.aken upon reasonable 
notice to the opposite party ms::, be read in evidence be!ore 
any milltary court or commission in 8.113' case pg_t ca:pital
* * *" (thlderscoring supplied). . . · 

The llanual provides that a case is ••not capital' within the meaning o! 
Article of War 25 if none o! the crimes or offenses alleged is legally 
punishable by death". MCM, 1928, par. ll9. ·Since Article of War 58 
express:cy makes desertion in time o! war a capital offense, the present 
case was, at the time of trial, a capital case within the meaning o! 
Article of War 25. In discussing the use of depositions, the Manual 
states, "Ii' the party at whose instance a deposition bas been taken de­
cides not to offer it, it TIJS.Y' be offered by the other party•. MCM, 1928, 
par. ll9. This prorlsion cannot, however, nullity, and was· never in­
tended to nuJJ1fy, the unambiguous limitation placed in Article of' War 
25 upon the use of depositions in a capital case. Since the deposition 
in this case was introduced into evidence in. violation o! Article of 
War 25, and since such action probab:cy resulted in the accused's being 
found guilty of desertion rather than the lesser included offense o! 
absence witwut leave, the substantial rights o! the accused were 
clear:cy prejudiced. This erroneous reception of the deposition did 
not, however, affect the findings involved 1n the lesser included of­
.tense ot absence without leave 'llhich ib sustained both b;y the evidence 
and the accused's plea o! guilty. 

4. For the reasons stated the Board of Review is ot the opinion 
that the record or trial i's legal.ly suf.t'icient to support only so much 
of the findings or guilty of the Charge and the Specification there­
under as involve findLngs that the accused., at the time and place al­
leged, absented himsel.f witbout leave !rom bis station on or about ~ 
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January 1945 and remained absent 1lithout leave therefrom until on 
or about 28 March 1945, 1n violation o! Article o! War 61; and le­
gally su!.f'icient to support the sentence. 

Judge Advocate. 

~t~, Judge J.fflcate. 

4 
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SPJGN-Qt 280875 . lat Ind 

liq JSF, JAGO, Washillgton 25_, D.c. J':· ~ 1 l' .;s , 

TO: 	 Commanding O.tticer, 12th Headquarteri, & Headquarters Detachment, 

Special Troops, 2nd A:nriy, Fort Jackson, South Carolina. 

l. In the case o! Private James E. Bechard (.36468019), 789th 

Ordnance Light Maintenance Compan;y, I concur in the opinion of the 

Board o!. Review that the 1."9COrd o! trial is legal'.cy' sufficient to 


.support -O~ so much of the findings of guilty o! the Charge and 
Specifl.cation therewlder as involves t.Lndings that the accused, at; 
the time and place alleged, absented himself' without leave from his 
station on or about ~ Janu.al'Y' 1945, and remained absent 1li thout 
leave therefrom until on or about 28 :March 1945, in violation o! 
Article of' War 61; and legall,y su.£.t'icient to support the sentence. 
Under the provisions of Article o! War 50, 7ou have autbority to 
order the execution o! the sentence. · 

2. When copies of the published order in this case are forwarded 
to this o!fi.ce they should be accompanied b;r the foregoing holdiDg and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the .tile number of the record in brackets at the end o! 
the published order, as follows: 

(CM 2.80875). 

~ • ~OJ>-... _, ........ • 


MYRON C. CRA.MER 
Major General 
The Judge Advocate General 
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WAR IEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D.C. 

SPJGN-CM 280882 

) ARMY AIR FORCES WESTERN 
UNITED STATES ) FLYING TRAilJING COMMAND 

! 
) 

v. ) . Trial by G.C.M • ., convened at 
Victorville, Calitomia., 2 May' 

First Lieutenant ADOLPH· 1945. Dismissal, total tor­
HOF.FERBER (0-818523), feitures and oon.1.'inement !or 
Air Corps. : ' three (3) years. 

OPINION of the BOA.RD OF REVIE.'W 
LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 

1. The Board of Review has examined the record of trial 1n tba 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges am Specifi ­
cations: · 

CHAP.GE I: Violation of the 61st Article or War. 

Spec:Ltication l: In that First Lieutenant Adolph Hofferber., 
Air Corps., Squadron B., 3035th A.AF Base Unit, did, without 
proper leave., absent himself from his command at Victor­
ville Arrq Air Field., Victorville., California., from about 
l March 1945 to about 11 M.arch 1945. 

Specification 2: In that First Lieutenant Adolph Hofferber., 
Air Corps, Squadron B., 3035th A.AF Base Unit., did, without 
proper leave, absent himself :trom his command at Victorville 
Anny Air F1eld, Victorville., California., :trom about 12 March 
1945 until he was apprehended on or abo":t 20 March 1945. 

CHARGE II: Violation of the 96th Art.icle or War. 

Specification l: (Ilisappro~ed by- reviewing autborityh 
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Specification 2: In that First Lieutenant Adolph Hofferber, 
Air Corps, Squadron B, 3035th AAF Base Unit, did, at 
Victorville Arm:/ Air Field, Victorville, califomia, on 
or about 28 February 1945, with intent to de.fraud the 
Officers• Mess Fund, Victorville Aney Air F.!.eld, Victor­
ville, California, wrongfully and unlawfully make, and 
utter to said Officers• Mess Fund, Victorville A:rmy Air 
Field, Victorville, California, a certain check drawn on 
the Bank o! America, Victorville, California, branch, in 
the sum of Ten {$10.00) Dollars, and by means thereof did 
!raudulent];r obtain !rom the said Officers I Mess Fund the 
sum of Ten {$10.po) Ik>llars, then well knowing that he 
did not have sufficient funds in said bank for the payment 
o! said check. · 

Specii'icati.on 3: Same as Specification 2 but alleging check drawn 
on saae bank, in the amount of $20, made and uttered to David 
H. St1e and D. w. Wilcox, at Lodi, California, 7 March 1945. 

Speci:r.1.cat:1.on 4: Identical to Specification 3. 

Specification 5: Identical to Specification 3 but alleging check 
1n the moount o! $25. 

Specification 6: Identical to Specification 3 but alleging check 
1n the amount of $25. 

Specification ?z Identical to Specification 3 but alleging check 
in the amount o! $25. 

Specification 8: Identical to Specification 3 but alleging check 
made and uttered on 6 March 1945. 

Specifl.cation 9: {Motion !or !inding o! not guilty granted) •. 

Specification 10: Sama as Specification 2 but alleging check drawn 
on same bank, in the amount o! $20, made and uttered to Hotel 
Senator, at Sacramento, Cali:fornia, 2 March 1945. 

Specii'ieati.on 11: Identical to Specification 10 but alleging check 
made and uttered on 3 March 1945. 

Specification 1.2: Identical to Specification 10 bit allegi~ check 
1n the amount of $25, made and uttered on 4 March 1945. 

Specification 13: {Finding of not guilty). 

The accused pleaded not guilty to all Charges and Specifications. The 
motion !or a .fin<li.~ ot not guilty was granted as to Specification 9 of 
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Charge II and the accused was .found not guilty o.f Specification JJ ot 
Charge n. · He was found guilty of all other Specifications and the 
Charges and was sentenced ta be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
·at such place as the reviewing authority might direct .tor five years. The 
reviewing authority disapproved the f1.nd1ngs o.f guilty of Specification l 
o.f Charge II; approved o~ so much o.f the sentence as pt"Ovided :tor dis­
missal, .forfeiture of' all pay am allowances due or to become due, and 
confinement at hard labor .for three years; and forwarded the record o:t 
trial for action under Article of War /Jl. · 

,3. The evidence .for the prosecution shows that in January,194S, the 
accused was assigned to ~ Group 4 at the Victorville J..raf3 ilr Field, 
Victorville, Cali:fomia, with primary duty as a •co-pilot on radar missions• 
(R. 19). At this ·time "B-2411 type aircraft were being •modi.ti_.ed• at 
McClellan Field, Sacramento, California, and certain members at his unit 
i'lew the planes to McClellan F.l.eld, returning after the repair 110rk was 
completed to Victorville. According to Major James c. Langdon, Officer 
in Caronand o:t Group 4, the names of crew members were posted on the 
bulletin board eeveral ~ in advaD0e of the flight (R. 25, ~). K:l.ssions 
were generally carried out on verbal authority but formal orders were o.tten 
issued, after the completion o.t a .flight, to enable crew meni>ers to re­
cover per diem allowances (R. 28). Because ot the gasoline shortage and 
the i'act that maey of the men Jived at a considerable distance from the 
post, they were re(llired to report to Group Headquarters o~ wbm 
scheduled .for a .flight, but they- were not excused i'roJll peysical trsin:S~ 
and other duties at the •ground school• (R. 26). Since there was an 
•overage o.f co-pilots•, there were periods of several successive days 
vihen some co-pilots were not scheduled to fly and, at such times., Major 
Langdon would grant them pemission to travel as passengers by plane to 
Sacramento, provided they- returned 1n·t1m.e for scheduled i'light duty. 
Such pemission was granted by him personally and they were excused .from 
:f:cy1ng duty o~ (R. 28-.30). Captain Hobert L. McKee, Group Operations 
O.fficer,. was authorized to dispatch pilots and co-pilots on regular mis­
sions, but was not empowered to permit persoooel to travel as passengers 
on aircraft (R. 2.3, 7/). Leaves or absence in excess o:f twent,y-four hours 
were approved but not granted by Major Langdon and were req,. ired to be 
authorized by special orders (R. 30). 

Tha accused was nots chednled to participate in any .flights 
during the f'irst six or seven day-s of March, 1945. On the first dq of 
that month, 'Without requesting leave or permission .:t'ro1l1 Major Langdon, 
be travelled as a passenger on a "B-24" .from bis station at Victorville 
to :McClellan Field (R. 29, 30, 44, 45; Pros. Exs. 2, 5). 

The accused was a guest at the Hotel Senator, Sacramento, 
Cali.fornia, on 2, .3., and 4 JA.a.rch 1945. Iw-ing this period be executed 
and cashed at the hotel three checks, two !or ~.oo and one for $25.00. 
ill were drawn on the Barie of .America., ,Victorville Branch, and were dis­
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honored by the drawee bank because of insufficient funds (R. 65, 74-76, 
97, 98; Pros. Exs. l, l-J, l-K, l-L, 7). 

While in Lodi., California, the accused made and negotiated to 
the Spot Club one check £or $20.00, on 6 March 1945., and five checks, 
t1lo for $20.00 and three for $25.00, on the following evening. These 
six checks were also drawn on the Bank of America, Victorville Branch, 
and were dishonored because of in.sufficient funds (R. 68-72, 95; Pros. 
Exs. l., l--0., l-D, l-E., l-F., l-G, l-H., 7). 

When the accused did not appear for scheduled flight duty on 
8, 9., and 10 March 1945., a _search was made for h:un at his station at 
Victorville (R. 20-22). On this last date he returned from McClellan 
Field as a passenger on a "B-24" (R. 48, 49, 59., 60; Pros. Exs. 3, 6). 
The next day an "immediate action• notice~ directing the accused to re­
port to his Group Commander, was posted on the bulletin board. There 
was no response to this noti.ce and, after a search of the "B O Q" failed., 
an office memorandum was left., on 16 March 1945., in the post office to be 
placed in the accused's mail box (R. 40, 41, 43, 51). He failed to appear 
for scheduled flights on l 7, 19., and 20 March 1945 and was not seen by 
Major Langdon between l March and 20 March 1945 (R. 20., 22). During that 
period no leave was granted by special orders to the accused, and, al­
though officers who were absent from the post for more than twenty-four 
hours were required to "sign out", bis name did not appear on the register 
(R. 54-55) 0 

Prior to the events narrated he, on 28 February 1945, cashed a 
check for $10.00 at the Victorville Aniry Air F.leld Officers• Mess. This 
instrument., which was signed in his name and drawn on the Bank of .America, 
Victorville Branch, was also dishonored because of insufficient funds 
when presented .for payment (R. 67, 92; Proa. Ex. l-B). The accused's 
account in the drawee bank revealed a balance o! $15.80 on 28 Feb:ruary 
1945, a balance of $.JO on 1 March, aro an overdraft on 2 March, which 
continued for several weeks (R. 65; Pros. Ex. 7). 

4. Major Milton L. Miller who, as an expert in neuropsychiatr;r testi­
fied for the defense, stated that the accused's background revealed a long 
history of mental and emotional instability. Because the accused had never 
been physically strong., he had been labelled as a weakling throughout child­
hood and had suffered from overprotection by his family. His nervous condi­
tion was such that he was hardly able to complete his· tour o! combat duty . 
and., since returning to this country, he suffered "from severe anxiety and 
a state of exhaustion such 'as to impair his judgment•. He was not a "normal 
healthy person" and., as a result of his impaired judgment., was prone to 
commit an offense much more readily than "another person" (R. 83-84). 
Major Miller had learned that the accused was inebriated at the ti.me o! 
the alleged offenses and believed that accused's condition was partly at­
tributable to an effort to relieve his •terrific emotional tension" and 
that a "heavy drinking spree" often resulted in amnesia and lack of 
discretion. W1t.i.. the qualifications suggested,· Major Miller was o! the 
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opinion that the accused was sane, could nprobably11 distinguish right 
from wrong, and could adhere to the right (R. 83-86). Af'ter a state­
ment by the defense that, UWa do not plead not guilty by reason of in­
sanitY", the court ruled that the accused's sanity was not in issue (R. 86) 

The accused, after his rights relative to testifying or-re­
maining silent had been explained, elected to take the stand in his O'Wl'l 

defense with respect to all Specifications except Specification 2 of 
Charge I. After being conmissioned as an officer on 3 ~cerrber 1943., he 
was stationed at Tucson., Arizona., until about 13 April 1944• In :March, 
1944., he authorized a monthly allotment of $200.00 to the Valley National 
Bank at Tucson where he arxi his wife had a joint checking account {R. 103). 
From Tucson he was sent to Topeka, Kansas, and, after two weeks duty there, 
he and the other members of his crew ferried a "B-24" overseas. While on 
foreign service, he received credit for thirty-two combat missions and was 
awarded the Air Medal with three Oak Leaf Clusters arxi the Distinguished 
Flying Cross. He returned to this country on 20 September 1944 (R. 104). 

Although his primary duty at Victorville was .flying on radar 
missions, he often volunteered for., and· participated in, .flights to 
Sacramento. The "Operations Office" was arud.ou.s to have volunteers, for 
many of the Victorville officers were married, ware living away from the 
post, and were glad to be relieved of the missions to McClellan Field 
(R. 126). On l March 1945 the accused conferred with Captain McKee, 
who was "usually at the briefing and carried out direct orders of Major 
Langdon". Since he was not scheduled !or night duty for six days, the 
accused obtained permission i'rom Captain McKee to go as a passenger by 
plane to Sacramento. It was understood that, i.f he r.eturned by the fol­
lowing Saturd~., he would participate as crew member in a flight for 
which he had volunteered but, ii' still absent, "my schedule would con­
tinue as it had before., * * * I would probably be scheduled the 8th or 
9th11 • He was confident that Captain McKee was authorized to make thi.s 
arrangement {R. 105,106). 

While at Sacramento the accused, except Yihen the weather ma.de 
flying out of the question, reported daily to McClellan Field in an 
effort to procure passage back to Victorville an:i advised the authorities 
that his return by 5 March 1945 was imperative {R. 126). "Captain 
Velarde", whose duty was "to take care of Victonille crews", also knew 
of the accused's desire to return. On Saturday, 3 March 1945, the run­
ways at ·McClellan field were under ice, and the accused was advised that 
no flights would talce place for "at least a day or two" (R. 107., 108) • 
At the Hotel Senator in Sacramento and at the Spot Club, in nearby Lodi, 
hi cashed the checks described in the Specifications {R. 110, lll, 
122-124) •. He had no knowledge that his bank account was overdrawn but 
expected his allotment to the Bank of America, the drawee bank, to pro­
vide f'wlds sufficient to honor the checks when presented. This al::..Ot­
mant, in the sum of $200.00 per month, was authorized in January., 1945, 
simultaneously with his action to terminate the then eXisting allotment 
in the same a~unt to the Valley National Bank in Tucson (R. lll). The · 
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first payment reached the Bank 0£ America on l3 February 1945 and he 
expected subsequent allotment checks to be received by the bank about 
the fifth of each month followi.ng (R. 117, 120; Pros. Ex. 7). 'Iha allot­
ment to the Bmk of America, however., was cancelled llithout his knowledge. 
This action was taken because the former allotment to the Tucson bank 

, 	 remained in ef'fect, unknown to the accused, in spite 0£ his efforts to 
have it cancelled. Since the total of both allotments, 'When coupled with 
a deduction 0£ $100.00 monthly by the •Finance .tepartment", exceeded his 
earnings, the allotroont to the Bank of America was terminated and the Mar.;...n 
~nt, which he expected to· cover the checks, never reached the drawee 
bank (R. ll8, 119). He was acquainted lid. th the proprietor and several 
of the employees at the Spot Club and, at the time of cashing the checks 
there and at the hotel, made no effort to conce_al his identity or the post 
where he was stationed. He believed toat there were sufficient f'unds in 
the drawee bank to pay the checks and, in ·cashing them, had no intent to 
defraud (R. llO, lll). 

On 5 March 1945 the accused obtained permission from Captain 

Velarde to ily a plane back to Victorville but, due to a 11malfuncti.on11 , 


the ship was grounded. Because no other planes were leaving that dSiY, 

the accused was not able to return to bis station (R. 107, 1081 128). 

He made no effort to procure passage by train or bus (R. 128). On 

Saturday, 10 March 1945, in response to telephonic instructions i'rom 

Major Langdon, the accused returned as a passenger on a "B-2411 to 

Victorville (R. 108, 109). Immediately upon his arrival he examined 

the bulletin. board, learned that he was scheduled £or 11ight duty the 

following Fridq, and ibund a notice directing him to report to the 

Victorville Bank. There he found a check written several weeks before, 

which •they had not returned", but he was not told that his account was 

overdrawn (R. ll6-ll7). On 12 March 1945 he was paid for the months or 

Jsnuary and February am used the money, totalling $175.00 .or $180.001 

for the support or his child (R. ll8). He did not have a check book 


· with him 1n Sacramento and was not certain as to the number of checks 

written on bis account (R. 12l). Not until he "returned" on 20 March 

1945 did he receive notice that his account was overdrnn. The dis­

honored checks have not been redeemed (R. 123., 124). 


;. Specification l of Charge I alleges that the accused •did, with­
out proper leave, absent himself' i'rom his command at Victorville Army Air 
Field, Victorville, California, !rom about l March 1945 until about 11 March 
1945"• Specification 2 of Charge I alleges an additional period of un­
authorized absence from "about 12 March 1945 until he was apprehended on or 
about 20 March 1945•. These offenses are set .t'orth as violations o.t' Article 
o.t' War 61. In order to sustain these allegations the proof must show: 

"* * * (a) that the accused absented himself .trom his com­
mand * * * !or a certain period, as alleged; and (b) that such 

· absence was without authority- i'rom anyone con:petent to give 
him leave•. Par. 132, MCM., 1928. 
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The first period of alleged absence from 1 March to 10 March 
1945 was conclusively established by evidence for the prosecution and 
conceded by the accused. In an effort to prove that his absence was 
authorized the accused testified that he obtained permission to make 
the trip to Sacramento from Captain McKee., Group Operations Officer, 
who "carried out direct orders of Major Langdon". This defense is 
untenable in tba face of Major Langdon' s unquestioned assertion that 
he, alone., was empowered to authorize officers to leave the base by 
plane on a non-duty status, and that ha had not consented to .and had 
no lmowledge of the accused's absence. In addition to three scheduled 
missions., the accused, by his absence, failed to appear for duty in 
connection with •orientation" and peysical training. 

As to the seoond period of alleged absence., the evidence shows 
that the accused lef't his station on 12 Marcl1 1945., that he failed to 
respond to written instructions placed on the bulletin board and in his 
mailbox directing him to report to his Squadron Commander, that he was 
not present tor schechlled flights on 17, 19, and 20 March 1945., and that 
he was taken into custody' on the last mentioned date by military police­
men in San Bernardino, California, No authority for this absence had 
been granted by Major Langdon. It is believed that the two periods or 
unauthorized absence were established beyond arr:, reasonable dcubt and 
that the findings of guilty of SpecUications l and 2 ot Charge I should 
be sustained. · 

6. Spec1i'1cat1ona 2., 3., 4, 5, 6, 7, ~. 10, ll, and l2 or Charge 
II allege that the accused did, "1rith intent to detraud., * * * wrong-· 
fully and unlaw.tully make and utter * * * a certain check drawn on the 
Bank of .America, Victorville, California., branch, * * * and by means 
thereof did fraudulently obtain" the amount of the oheck in cash, 
"well knowing that he did not have sufficient funds• in the drawee bank 
.tor the p~t of said check. Specification 2 refers to a check for 
$1.0.00 allegedly given on :28 February to the Officers' Mess Fund at the 
accused's station. Speciftcations 3, 4, S, 6,7,and 8 describe checks., 

aggregating $135.00, allegedly uttered on 7 March 1945 at the Spot Club; 
and Spec1i'1cations 10, ll, and 12 set out three checks, in the aggregate 
sum of $65.00., allegedly made and cashed, on 2, 3, and 4 March 1945., 
respectively, at the Hotel Senator, in Sacramento. These offenses are 
laid under Article of War 96. · 

The accused readily acknowledged that he executed the checks., 
that he received their face value in cash, and that all were dishonored 
because of insufficient .1'mds. He contended, however., that he had no 
knowledge of the insui'ficiency o:t his bank account to honor the checks 
and, consequently, was innocent of any intent to defraud. 

With respect to Specification 2, the evidence shows that, on 
28 February 1945., at the time of executing the check for $10.00 to the 
Of'fi.cers 1 Mess .Fund., the accused had a balance of $15.80 in the drawee 

7 
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bank. On the following day the payment of outstan:iing checks reduced 
the account to 30 cents and, 'When the check in question was presented 
for payment on 3 March 1945, the account was overdrawn by $1.36. Since 
the bank balance exceeded the amount 0£ the check at the time it was 
negotiated the record raises a reasonable doubt as tow hether the ac­
cused, in making and uttering the check described in Specification 21 
acted "with intent to defraud" and "well knowing that he did not have 
sufficient funds" in the drawee bank to pay the check. It seems .clear,. 
however, that his conduct, in failing to make adequate provisiona for 
the payment of the check, while lacking the elements of fraud. and de­
ceit, was wroDgf.'ul and of a nature to discredit the military service, in 
violation of Article of War 96. The evidence is sufficient to support 
only so much of the finding of guilty of Specification 2 as involves 
a fiDding that the accused, at the time am place alleged.., wrongfully 
failed to maintain sufficient funds in the drawee bank to pay the al­
leged check. See 32 BR 255, CM 249993, Yates. 

With respect to the remaining Specifications, the e'Vidence 
shows that., during the period of 2 March 1945 to 7 March 1945, the ac­
cused cashed a series of nine checks at a time when his account was 
overdra,rn. He professed ignorance o! the depleted state of his account 
which, he insisted, was to be explained by the unexpected and to him, 
unknown, te:nnination of an allotment of $200.00 monthly to the drawee 
bank. If it were established that the accused had, in fact, authorized 
such an allotment, credence should be given to his posi ti.on that be 
expected an early March payment to the drawee bank to provide suffi­
cient funds to honor the six checks., totalling $135 .00, which he cashed 
at the Spot Club, and the three checks, aggregating $65.00., which he 
cashed at tb3 Hotel Senator. The court was justified., however, in its 
apparent conclusion that the accused had not, 1n fact., made an allotment 
to the Bank of America. His testimony on this score is unconvinciDg 
and, indeed., inconsistent. He stated that, before leaving for Sacramento 
on 1 March 1945., he was notified that the first allotment payment had 
reached the Bank of America which 11presumablyt' was represented by the de­
posit of $250.00 appearing on the bank statement under date of l'.3 February 
1945. He was unable, however, to produce other eVidence of the allotment 
and made no eff'ort to explain the variance between the amount o! the allot­
ment authorized and that of the deposit. It is also significant that., while 
attributing the termination of' the Bank of America allotment to the con-. 
tinuation of the former allotlilent to Valley National Bank, he apparently 
conceded that no funds were reaching the latter ins ti. tuti.on to be placed 
to his credit. To contend, on the one band, that the funds did not reach 
the drawee bank because they had been diverted to the Valley National Bank 
and, to admit, on the other hand, that tne latter institution never received 
such funds was to indulge in an inconsistency which seriously reflected 
on the trustlt'Orthiness of' the accused's testimony. When subjected to close 
scruttey., such testimon;y fails to establish good faith and justifies the 
inf'erence of crimi.nal intent. 

8 
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The reasonable inrerence to be drawn from the tacts is that 

the aecused made and negotiated the nine checks at a time when be was 

drinking excessively and gi.v.i.ng little heed to the status of his bank 

account. He did not have a check book with him in Sacramento, kept 

no record -of the number and amount of the checks he executed, and, in 

all respects, displayed complete carelessness and an utter lack of . 

responsibility' in the management otlis .t.l.nancial affairs. 'When these 

tacts are considered, together with the acoused•s failure to prov.i.de 

for the payment of the checks upon presentment or at any subsequent 

time, the wrongiul and .fraudulent character oi' his conduct becomes 

apparent. _The allegatiom are sustained by the evidence and the record 

is legally sufficient to support the findings of guilty of Specii'ications

3, 4, S, 6, 7, 8, 10, ll, and l2 of Charge II. 


7. The records of the War Department show that the accused is approxL:... 

mately twenty-five years of age, having been born 9 June 192:>. He graduated 


, from 	high school and attended a conmercial school for seven months. There- ···­
after he was employed as a clerk and bookkeeper. He enlls~d in the ser­
vice on 3 December 19.lJ., was commissioned as a second lieutenant, Army ot 
the United States,on S Deoenber 19/J, and was thereafter promoted to the 
rank or first lieutenant, Arrrr:f of the United States, on 29 June l9M,. He 
has been awarded the Distinguished Flying Cross for extraordinary achieve­
ment in carcying out a bombing mission over enemy occupied continental 
Europe, and the Air Medal with three Oak Leaf' Clusters tor similar meritorious· 
service. He was connoted on 13 February 1945 of'. absenting himself' without 
leave for a period of' sixteen days and sentenced to forfeit $100 per month 
for five months.· 

8. The court was legally :x>nstituted. In the opinion of the Board 

of' Review the record ot trial is legal:cy sufficient to support only so 

much of the .findings of guilty' of' Speci.t'ication 2 of Charge II as involves 

a finding that the accused, at the time ot the making and uttering the 

check thered.n described, wrongfull.y £ailed to maintain sufficient .funds 

in the alleged drawee bank to pay the check upon presentment.; is legally 

sufficient to support all other findi.ngs as approved by the reviewing 

authority.; and is legally sufficient to sustain tha sentence and to war­

rant confirmation thereof. Dismissal is authorized upon conviction of a 

violation of Artiqles of War 61 and 96. 


Judge Advocate. 


Judge Advocate. 
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SPJGN-CM 280882 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. l~ 
TO: The Secretary of War ­

l. Pursuant to Executive Order No. 9556, dated 26 May 19.45, thlre 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of F.irst Lieutenant Adolph 
Hofferber (0-818523), Air Corps. 

2. Upon trial by general· court-martial this officer was found guilty 
0£ absenting hine elf without leave on two occasions for ten days and eight 
days respectively, in violation of Article of War 61,; and of .traidulentl.y 
ma1d.ng and uttaring eleven cha cks in the sums of S20, $10, $20, $20, $25, 
$25, $25, $20, $2), $20, and $25,; all in. violation of Article of War 96. 
He was sent:.enced to be dismissed the service, to .forfeit all pay and allow­
ance's due or to become due, and to be confined at hard labor, at such place 
as the reviewing authority might direct, .for five years. The revie'Wing 
authority disapproved the finding of guilty ·of Specification l, Charge II, 
the Specification involving the i'irst o.t the checks in the sum of $20, 
approved only so much 0£ the sentence as provided .for dismissal, .forfeiture 
of all pay and allairanoes due or to become di.le, and confinement at bard 
labor for three years, and forwarded the record o.r trial for action under 
Article of War 48. · 

.3. A summary of the evidence may be .found 1n thl accompanying opinion 
of the Board o.f Review.· I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to support only SJ mu.ch of 
the finding of guilty of Speoification 2, Charge II, the .fiming involving 
the .first check in the sum of $10, as involves a .finding that the accused 
at the time of the making and uttering of the check therein described 
wrongfully failEtd to maintain su!ficient funds in the alleged drawee bank 
to 'fl8.Y the check upon presentment; legally sufficient to support all the 
other findings and sent:.ence as approved by the reviewing authority and to 
warrant confi.rmati.on thereof. 

The record shows that the accused absented himself without 
leave on two occasions for ten days and 8 days respectively. During this 
time the accused made and uttered three checks to the Hotel Senator in 
Sacramento, California, six checks to the Spot Club in Lodi, California, 
and one check to the Victorville A.rriry Air Field Officers• Mess, all of 
which were dishonored upon presentation. At the time of trial these dis­
honored checks had not been redeemed by the accused. 

The accused's 'record shows that bl has been awarded the Dis­
tinguished Flying Cross for extraordinary achievement in the carrying out 
of a bombing mission over enem;,y occupied continental Europe and the Air 
Medal with three Oak Leaf Clusters for similar meritorious service. Al­
though his conduct in fraudulently issuing worthless checks and in ab­
senting himself 'Without leave cannot be condoned, his prior meritorious 

http:confi.rmati.on


(4ol) 

-service suggests clE111ency. However, it appears that he was tried by 

general court-martial :tor absence 'Without leave from 4 January 1945 


· to 2) Jamary 1945 and :from 23 January 1945 to 24 January 1945 and 
was 1'ound guilty and sentenced to rorf'eit $100 per month for live months. 
This sentence was approved 26 February 1945• The o!fensESin the instant 
case were commi.tted within two weeks after the approval of' the sentence in 
the prior case. In view or all these .facts,. while sane clemency should be 
given him because of his prior conbat service, I do not be],ieve that he 

-should escape all punishment. I therefore recommend that the sentence 

be confirmed but the i'ori'eiturai1i and confinement be remitted and that the 

sentence as thus modii"ied be ordered executed. 
. 	 . 

4. Consideration has been given to a letter from Congressman Leroy 
Johnson, transmitting a letter addressed to him from the accused, and to 
a letter from Senator Hiram Johnson, transmitting a letter addressed to 
him from Miss Freda Rauser. 

5; Inclosed is a form of aotion designed to carry into execution 
the foregoing recommendation, should such action meet with your approval• 

. "'-• 

4 Incls MYRON C. CIW.!ER 

Incl l - Record of trial Major General 

Incl 2 - Form. of action The Judge Advocat1 General 

Incl .3 - Ltr, tr. Hon. Leror 


· Johnson ,r/incl, · · 

Incl 4 - Ltr. tr, Hon. Hiram 


. Johnson ,r/inol, · 


·(	1'1ndini1 d11appl'OT8cl in pert. -Sentence u·-approTed·bT reviewing'-, 

author1t7 is confirmed but fQrfeitures _and confinement remitted.. 

OCMO 3S0 21 ~ 1945~ • · . . · ..
1 . . . 
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.l&R DEPARTMENT 

Army Service Forces 


In the Office o:t 1'he Judge Advocate General. 

Washington, D. c. 


SPJG(},Cl{ 280898 

UNITED ST.A.TES ) OXIAHOMA CITI AIR TECHNICAL ­
) 	 SERVICE CC1WfOO) 

v•. 	 ) . 
) Trial by o.c.M., convened. at · 
) Tinker Field, Oklahana Cit;r, 

Captain FLETCHER L. DA.NNELLY ) ' Oklahana, 14 Kay 1945. Dismissal. 
C0:-3lll63>, Air ·corp,s. ) 

OPINION ot the BC».HD OF BEVlEW 
ANDREWS, BIBRER and HICKMAN, Judge Advocates 

l. The Board of Review has aam1oed the record ot trial in the 
case ot the officer named above and subnits this, its opinion, to '.l'be 
Judge Advocate General. 

2.- The accuaed was tried upon the follcnr.lng Charges and Speci­
ficati.ans t · · 

. CHABOE Ia Violation of the 96th Article or War. 

Specification la In that Captain netcher L. Danne~, Air Corps, 
Squadron E, 6th Al'IIIY" Air Forces Base Unit, did, wrong~ and 
unl.a~., make and utter at Dayton., Ohio, on or about .16 August 
1944, to Dayton Third Nati.anal Bank., a certain check drawn on 
The First National Bank ot B17&D., Texas, 1n the amount of $35.00 . 
the exact words and .f':igures ot said check being presentl1' unknown, 
wll knowing that he did not then have sufficient funds in said 1 

The Firat :National Bank of Bryan tor payment ot said check, b;r 
means whereof he did obtain trom said Dayton Third National Bank 
$35.001 lawtu1 money of the United States, and tail to maintain 
sufficient funds in said The '!'irst· National Bank of Bryan tor 
pe.,mant of said check 'When ~ presented. . 

Specific&t1m 2 z Same as Specific&t.ion l except check dat.ed 20 
August 1944 in the amount of $25 to same payee. 
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Speoiticat.ion 31 Same aa Speciticat.:1.on 1 except check dated 22 
August 1944 1n amount ot $2S to aame payee. 

Speoit.1.cation 41 S... as Speci.fi.cation 1 except check dated 23 
August 1944 in amount ot $15 to Metropolltan Department Store. 

' Specit1cation 51 Same •• Speo1t1oation l except check dated 7 
September 1944 in lllloµnt ot 120:·to lats Drug Compaey, and the 
check ia set out ~ word.a and figures. 

Specitication 61 .Same aa Specification 1 except cheek dated 24 
October 1944 in amount ot $102 to lira. Gertrude Church in pa;r-, 
JD8J1t ot rent, and that check i• set out in words and tigurea. 

Specification 7: Same aa Specification l except check dated 24 
October 1944 in amount ot $9.50 to Vandervoort'• Da1r7 in P87­
ment tor dair;r ~cts. 

Specification 81 Same aa Speoitication 1 except check dated 24 
October .1944 in amount ot 118 to Snetwater LallJldry Compaey, 
in pa,m.ent ot laundr,- and certain monqa prerlou.1q advanced, 
and the check 1a aet out 1n worda and :tigurea. 

Spec:it1cation 91 Same aa Specit1c&t10Q l exc_ept check dated 8 
November 1944 1n aaount ot $200 to Kc1'all Haalt.,y Canpaey-, in 
partial J>&1111ent tor a houae. ·. 

Specification 101 Same aa Speoit.1.cation l axcep\ check dated 10 
; November 1944 in amount ot 125 to Firat Hational Bank in 'Wichita. 

Spec1ticatian l11 Same aa Speo~cat.1.on l except check dated 13 
liovember 1944 1n amount ot $2.60 to Poat Bxcb&nge~ in pe.Jment 
tor certain merchandise and that check 1a set out 1n words and 
!igurea. . 

CHlBGE II1 Violation ot the 9Sth Article ot 'l'ar. 

Speo1.ticationa In t.hat Captain Fl.etcher L. Damutlq~ .l1r Corpa, 
Squadron B, 6th l.:nrJ' .Ur Forces Baae Unit, did, at lfichita., 
Kanaaa, OD or about 6 November 1944, with intent to decein hi.a 
Commanding Otticer, Lieutanant Colonel lr. 1'. Cbumne7., ottieialq 
state to the said Lieu.teD&nt Colonel Clmmnq, that sutticient 
money had been placed on depoait 1n a ba?k in Br,an. Taas• to 
pay outstanding checks drawn an said Bank• 1fh1ch atatement na 
mown by' the said Captain Dannelq to be nntrue; in that sutti­
eient mc:mq had no\ been placed OD depoait in Mid Bank to pe.7 
outstanding checks drawn on Mid Bank. 

. ' 

2 
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He pleaded not guilty to and waa found guilty o! the Specifications and 

Qiargaa. Be was sentenced to be dismissed the service. · The reviewing 

aut.horit7 approwd the sentence and .tonarded thl record o! trial. !or 

action under the ~th .&rticle of war. 


3. ~ evidence for the prosecution 11aa substant~ aa follo'n. 

ihe accused 11&8 on duty- u u accountant, 11hich was also hie 
civilian occupation (R. 42)• The proee.cution•a evidence relating to 
Charge I and the Specif'ications thereof was introduced in the form ol 
a stipul.ation of £acts :made in mi.ting and e::xacute4 for the proeecution 
by the Trial Judge .Advocate and for the dei'e.nse by the Defense Counsel . 
and the accused (R. ll, Ex.A). 1'hl.s st~plll.ation caisisted .o! nine 
'Wrltten pages, numbered parenthetd.~ as A (1) through~ (9), numer.1.~, 
inclusiw, and exhibits thereto attached, numbered A (10) through A (19), 
incl.uiw, plus eight statements in writing, no:m and signed by- the 
accused, to the inwstd.gating officer before trial, all dated 26 or 'Z'I 
.April 1945, all qu.al.11'ied as voluntary- and introduced pursuant to testi- • 
mony of the investigating officer, First Lieutenant Robert Shulman, .Air 
Cop:pa (R. 12, 17, 22, 24, 26, 28, 30, 31). 1bese statements, or accepted 
true copies thereof, ·were introduced in evidence as Prosecution•a Exhitd.ta 
B through I, alphabetical.17, inclusive (R. 14, 18, 23, 25, 26 29, 30, 32). 
Exbi.bita D and F each consisted of ho pages, each parenthetically numbered 
(1) and (2), following the identifying letter. The numer.1.cal pagination 

of the record of trial ,ru calTied through the emibits thereto attached. 


Prior to Ja:tlWl.r7, 1944, the accused and hie 'llite opemd a joint 

account, hereinafter referred to as his account, 'With the First National 

Bank of Bryan, Texu, hereinai'ter, £or brevity, ref'erred to as the Br.Yan 

Bank, aa it was at the trial. At that time the accused .was stationed at 

an A1:Tq Air Field at J317an, Texas. h account remained in existence . 

unliil Februa.zy, 1945 (R. ll; 52J Pros, Ex. A (1)). Prior to Janua17 1944, 

accwsed made an al.lotmeni from his pay- of $150 mon~ to the Bryan Bank, 

for ·-credit to that account. In May 1944, he borro•d $1100 .troll that 

bank on a note maturing and bearing interest from l August 1944 under an 

&ff8Zliement 11hereby the allotment was contimled but f87.S0 -.a to be 

witbdra11ll montbl.7 by, the bank from the account, leaving the balance of 


· 	the allotment, $62.SO, to the credit of accused's .account. Pursuant to 
these arrangements, accased•s account 'ES credited with $150 each month 
il"Clll'Jamw"T 1944 through December 19-44, with t,87.50 withdra,m by the 
bank each· month i'roa ·August on. These entries were made frail the 4th 1D 
the 7th day of the month in each case (R. 52, 53J Ex_. A (l)-(2)). All 
ot the checks involwd~in this 0888 wan dra,m on the lryal1 :Bank, 11herabn 
be had the mentioned account only'.· It does not appear that he bad~ 
bank account else'When. · 

Spedfications 1; 21 3 and 41 (barge I. 	 . . 

01 ll August 1944, accuaed, then stationed at A."9nger Field,. SWeetn.ter, 

' 
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Texas, 119Ilt under orders 011 temporary duty to Dayton, Ohio, where he 
remained trcn arrival lJ August to about 24 August, 1944. While there, 
he drew three checks to Dayton Third National Bank and cashed them at 
that bank, on 16, 20 and 23 August respectively, one for i35 and two 
ea~ for $25. The last 'two wre indorsed by Staff Sergeant Fran Inatone, 
of the Contract Audit Division 'With which accused was on temporary duty, 
llho bad an account at the Dayton bank. On 23 August 1944, accused made 
and passed a check tor $15 tc? the Metropolitan Deparbnent Store, of Day­
ton, tor merchandise. All .tour checks were dishonored on presentation 
in due course, the .first check being twice presented and dishonored. Ontr 
the period covering the ma1d.ng and presentation of these four cheeks, 
accused's account showed on-16 August 1944 a credit balance of $,30.65; on 
lS August, 17 cents; on 24 August, 73 cents overdraft; on 2 September, 
98 centa overdraft; and on- 6 September, $38.48 overdra!t. The accused's 
allotment was depoaited on 6 September, but the account was then debited 
$l00 to pay a loan of that amount credited to the accused on 14 August 
pur8uant to telephonic arrangements made by him with the Br.ran Bank on 
9 August, resulting in the $38.48 overdra.tt. No other deposits were made 
to the account during the relevant period (1l- 53, 54J E.x. A (2), (3)). 
The accused made restitution by' telegraphic money orders on ll September · 
1944 to the Dayton bank, the department store, and Sergeant Instone, his 
indoraer, respectively, and stated by memorandum to his then commanding 
o!ficer th.at he bad made arrangements by telephone for the deposit ot 
funds to cover these checks at the Bryan Bank, but then believed .that 
credit had not bean issued by the bank in accordance 11:i.th such arrange­
ments (R. 55; Ex. A. (4): R. 62; Ex. A. (11)). He admitt.ed the makings . 
and utterances involved, in his statement to the investigating officer on 
27 April 1945, but asserted that he had no intention to deceive or de­
mud (R. 71; Ex. B). 

specifications, Charge I. 
The accused was transferred to iTichita, Kansas, by orders 24,.A.ugust 

l.944, assigned to Squadron E, 6th Arrq Air Forces Base Unit, Contract 
Audit Branch, and proceeded there .from hi.a temporary dut,. assignment at 
Dayton, Ohio. Frau Wichita, he was sent ori temporary duty to Dnsas CiV, 
Missouri, 'Where ha remained from 6 September to 28 September 1944. On 
7 September, he cashed his check for $20 to Katz Drug Canpan;y at one ot 
their drug stores (R. 63; Ex. A (12)), having procured. the loca1 chapter 
of the American Red Cross to assist him by indorsing the check. ihe check 
,ras dishonored on presentation 13 September 1944, accused's account 
showing an overdraft ot from $38.48 to $)9.23 at all pertinent tbtes from 
7 September to 3 October 1944 (R. S4, 55J Ex. A (3), (4)). His allotment 
was deposited 6 September (R. 53; Ex. A (2)). Su.bnquent:13', after 23 
September, accused reimbursed the Red Croas, 11h1ch had responded on its 
indoraement (R. 56; Ex • .A. (5)), and. requested the Red CroH to destroy 
the check (R. 63; Ex. A. (12)). The remittance was made tbrOl.lgh accused's 
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canmanding of'ficer. Accused asserted that he intended no deceit or f're.ud 
and •was of the opinion tbat i'mld.s would be available to cover this· check• 
fran his allotment by the time it wou1d be presented for payment (R. 72; 

. Ex. C). 

Specifications 6. 7 ands, Charge I. 

The accused returned to his station at Wichita, Kansas, about 14 
October 1944 (R. 56; Ex. A (S)). On 24 October he made and uttered three 
checks. He had previousl.1', in September, leased tram one JQ.os. Gertrude · 
Church a house in Wich.1:ta at a mon~ rental of $100. He gave Yrs. Church 
his check (R. 66; Ex. A. (15)) on 24 October for $102 to pay a month's 
rental plns sane service charge•. Presentation was made.' aometi.Jne prior 
to 3 November 1944 and payment refused (R. 57; Ex. A (16)). Accused made 
an.arrangement with llrs. Church'• agent to pay the check on 1 December, 
and did redeem it on 28 December (R. S8; Ex. A. (7)). Accused asserted 
that llhen he issued the check ,to Kn. Church, be kne1I' that he did not 

. 	ban 811.fficient funds in hia account, but expected to cover it by going 
to Br,an, Texas, on an ant.1cip1ted leave and getting a loan tram ·the 

· Bl')'&n Bank, but the check•• PZW.5ented earlier than he ant.1cip1ted. 
· He •• UD&ble to get. th• loan •"ltf'AY', but intended no fraud or deceit. . 

Pajment wa1smade by- him on 29 December.· He.,.did not l*Y' it. on· 1 December 
as be bad agreed "because tunda'418re not availab1e at that time•. He bad 
some canplaints ab011t the heatibg control system in the house, about llhich 
he adviaed Kre. Church'• agent when he gave her the check CR. 73J Ex. D). 

' 
llao on 24 October 1944{ he"made and sent bis check (R..' 64J Ex. A 


(lJ)), for $9.50 ·to Vandenoort'•, a dairJ' at Sweetwater, Tuas, his 

former 1tat1on, to pay a milk bill incurred during JuJT, A.uguat and .. 

Sept.amber 1944. The check•• d1'11onoNd on pNsentatlon (R. 56J Ex. .&. 

(5)). ' 


' 
· - ilao on 24 Octobet" 1944; accv.eed made and sent his oheck (R. 6SJ 


Ex • .l (14)) ·for $18 to Sweetwater Laundrf, .at Sfletwater, Tuas,to pa.7 

indebtedneaa to that concern. It•• dishonored on presentation (R. 56J 

Ex. A (5)). . ' · 


· Aocued 111'0te letters to· Vandenoort1a on 5 JJovember, and. to Swet­
•ter Laundry on 6 November 1944, atter returning to Wichita from a 

three-da7 trip to Br.,an, Tua•, on_amergeney lean, advisin& these 

cNditore that because ot circumstances unlccnm to him and bqond hi• 

control •flmda wre not aftll&ble• to canr hil checka to. them when 

presented, but that he bad "made. a apecial trip to Br,an,. Tuai,• and 

•anuged to have thase funda available• (Vandervoort'• letter, R. 67J 

~ A (l.6)) and had •remedied tb8 situation• _(Sftetlll&ter Laundry latter, 

R. 68; Ex. A (17)), and requHted t.hat the checks be redeposited tor 

coll.action. 


en 24 October 1944, accused'• abc~\Ult ahowd a credit balance ot 
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43 cents, at which amount it remained .from 24 October to 5 November 1944 
(R. 57; Ex. A (16)). Accused's statements to the investigating o.f'ficer 
asserted that he knew that he did not have funds, at the time these checks 
were issued, for their payment, but expected to cover them with his allot, ­
ment check arriving ear~ in lfovember., estimating that theJ" would not be 
presented before then. The Vandervoort check was .for a milk bill incurred 
by his wi1'e, or which he was not noti.fied until October, 1944. Later, 
concerned that his allotment might be late in arrival, he wrote the letters 
asking Vandervoort's and the Laundry to redeposit the checks. He was not 
notified that the Vandervoort check again tailed to clear until the in­
vestigating o!ficer, on 23 April 1945, showed him a letter .from Vander­
voort,.i dated Z7 lbvember 1944, to his canmanding officer., 'Wherefore that 
account remained unpaid (R. 75; Ex. E). He ...as not notified that the 
laundr;r check bad railed to clear on redeposit until 28 December 1944, 
and then he sent them a money order to pay it (R. 76; Ex. F). In both 
c&se_s, he denied intent to deceive or defraud. ­

specification 9, Charge I. 

On 8 November 1944., the accused made and uttered his check for $200 
to 1'cFall Bealty Canpacy or Wichita., Kansas, as a down-payment on a house 
·ldlich be had &greed to buy. A.ccordi.ng to his 011J1 statement tbat check 
...as to take up a previous check, a~ dishonored., made at the time· 
1lhen he agreed to buy the house, prior to l November. He had told t.be . 
realtor that the money to pay that check would be on deposit bf the time 
the check would be presented, and post-dated the check to l November. 
He then anticipated going to Bryan., Texas., on emergency lea-ff and getting 
& loan tran the Bryan Bank. He went to BJ:78I1, but ·tne loan 118.l!I ref'llsed. 
Returning to Wichita about 5 Nonmber., he anticipated getting another 
emergency leave and procuring fund.a from his mother. The l November 
check·baving been dishonored, he issued the 8 November check in its 
place and the first check •• destroyed. Hia leave was refused, where­
by he was prevented .from obta1o1ng the funds neceBA17 to cover the 
check. The cheek was dishonored on presentation sometime in November. 
"nle accused redeemed it in Januaey 1945 and bis contract to buy the 

·house ,ras rescinded {R. 5S-59; Ex. A.(7)., (8): R. 691 Ex. A {18)1 . 
R. 78J Ex. G). For the pertinent period the balance to accused's credit 

in his account stood at figures trom ) cent.a to 78 cents, except tran 

6 November to 8 NOT8mber, 'tlhen it •s '47.93. On 8 Boveaber it was 78 

cents. 


Specification 10, Charge I. 
On 10 Novamber 1944, accw,ed made and ·uttered a check !or $25 for 


cash, to the First Naticmal. Bank in W1cbita., Kansas. He showed the 

.	banker a deposit slip from the Bryan Bank showing ~.50 deposited to 
his account trom hi.a allotment <Al 6 Nonmber 1944. The check •a dis­
honored on ~sentat.ion. The accused was notified on 28 No:vember and 
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redeemed the check on 30 November 1944. Accused's bank balance on 10 
· November 1944 was 28 cents (R. 59J Ex. A (8): R. 79; Ex. A). Accused 
stated ora~ to the investigating officer that he had told the Wichita 
banker, when notified ot the return ot the check, that his former llife •a 
brother, who was county attorney at Bryan., Texas, had tied up his bank 
account; and that this representation was made to the Wichita banker 
• just to stall him ot£•. (R. ,31). 

Specification ll. Charge I. 

On l.3 November 1944, accused made and uttered his check (R. 70; 

Ex• .A. (19)) for $2.60 to the Poat Exchange at.Strother Arm:, Air Field, 

Winfield, Kansas, tor merchandise. It ~s dishonored on presentation 

sometime in November. The accused redeemed it promptJ¥ on notification 

(R. 59, 60J Ex. A (8), (9)). He.asserted that he •was ot the opinion that 
.tunds would be available to cover this check when it was presented for 
collection•. (R. 80; Ex. I). 

Specification, Charge IL 

Lieutenant Colonel w. T. Chumney- (R. 34) was the ac·cused I s commanding 
officer at Wichita trcm the time of his arrival there, about l August 1944. 
He gave the accused three days emergency leave right after the first ot 
November 1944 tor the expre&aed 'purpose of going to Br,yan, Texas., to 
arrange tor some money- to cover outstanding checks. Accused as gone a 
tn days and came Nick. The witness called him in·and asked him whether 
he had made arrangements :tor the money to take up those checks. · The 
accused "said he had". •He said ha bad deposited sufficient mone;y to 
take care ot &If$ outstanding checks that he had.• (R. .35). The state­
ment was made to the witness in his capacity as the accus~'s commanding 
officer and receiTed by him as an official statement (R. 36). A week 
or ten days latar, the accused again asked tor leave to go to Texas to 
see his mother, to·&rlUlge tor acne monq,· am said that he had been 
unsuccessful in doing so 'When he wnt to Bryan (R.- 35). 

Cross aam1nation elicited the .tacts that the witness., Lieutenant 
Colonel Cbumney, bad known the accused for about thirteen years., and 
that the accused had been apl.OJ"9d by' the witness tor eight or ten months 
about in 19,31. Both were then civilians. The witness bad not seen the 
accused again until the accused reported to him at Wicbita (R. 3,f]). The 
witness, asked under what circumstances the accused left his employ, 
answered, •I don't recall11 • (R. 43). It was stipulated (R. 45) that the 
accused's efficiency rating prior to his assignment at Wichita was "Ex­
cellent•, and that at Wichita it was 11Satisfacto1'7". His "manner o! 
perto:nna.nce• re.ting at Wichita was first entered as •Ver:, Satisf'actorr', 
later reduced to 11,Batistactor,y" to correspond with his reported et'ticieney 
rating tor the period. (R. 45) 

4. The accused testified. He was 4l years old, married, with three 
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children, one by his present wife and two by a former lf.l.i'e1 divorced, to 
'Whom he was paying alimony for the support of' those children, until 
February. He •s an Accountant, employ-ed by an accounting firm in San 
FrBncisco at between $350 a.'"ld $450 a month lihen ha entered the service. 
He had been a reserve officer since August, 19321 and was called to 
active duty as such (R. 46, 4?). About thirteen or fourteen years ago, 
he was employed by (now) Lieutenant Colonel Chumney as an Accountant. 
He was performing the -duties of' a Senior Accountant but receiving, the 
pay of a Junior Accountant. He secured employment with another firm at 
a Senior Accountant's pay. On notification of.his leaving his than·em­
ployment and of the name of the firm to which he waa transferring, 
Lieutenant Colonel Chumney seemed to be •quite P'lt out•, and •clef'inite~ 
stated not to ever, under any circumstances, a~ to h1a for another 
job•. (R. 48). Accused expressly denied making the statement to 
Lieutenant Colonel Clmmney tba t sufficient money bad been placed on de­
posit in the bank at Bryan, Taas, to pay outstanding checks dr&wn on 
aid bank (R. 48) 1 or acy statement that sounded lllce that {R. 49). · 
He' told him that he had taken care or one account down there that he 
had gone to see about. He was not asked whether he bad been success:t'ul 
in getting the money to take care of the cheoka t.hat "nre floating
around•. That "wasn't brought up at au•. {R. 49). Accused later asked . 
for eme~ency leave to clear up his outstanding accounts, and it was 
refused (R. 49). The purpose of his being called in was for Lieutenant 
Colonel Chumney to inquire as to what arrangements ·bad been made with a 
firm that accused owed some money at Br:,an, not tbe bank. Lieutenant 
Colonel Chumney did have knowledge of sane trans&ct.it118 that 1181'8 causing 
the accused embarrassnent (R. 50). 

s. The record of trial ampq sustains the findings of guilty or 

the· eleven speci!ications of passing YOrthless checks against an :In­

. sufficient bank account, with knowledge or its insufficiency, and fa~ 
to maintain the account for payment of the checks on presentation, all. 
as alleged under Charge I, in violation of the 96th Article of war. It 
sustains, though less ampq, the f':lndings of' guilty of making to the 
accused's commanding officer a false official statement that sufficient 
money bad been placed in the accused's bank account to pay outstanding 
checks thereon, as specii'ied under Charge II, in violation of the 95th 
Article of war. 

The evidence reflects •· course of conduct on the part of the accused 
marked throughout by irresponsibility and lack of proper regard for his 
obligations.· The eleven checks involved 1n the case nre issued over a 
period from 16 August to lJ November, 1944. Aggregating $477.10, they 
re.nged f'rom a trivial $2.60 to a Post Exchange for merchandise to $200 
for a purported d011D payment on the pll'Chase ot a house. One, for $102, 
was for a month'• rental, plna $2 service charge, on another house. The 
others ware in snaller amounts, one for $35 and two for $25 each to tha 
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same bank tor cash while awa7 from his station on tempora17 duty~ within 
six days, another tor $20 cash, to a drug store, and one for *2S cash to 
another bank. One was tor $9.60 tor a milk bill over three months old, 
and one tor 118 tor an old laundey" bill, both from a f'ormer station. His 
.re1ations with the holders o:t thes~ checlas wre marke4 in several instances 
'b7 his assertion ot specious, evasive and untru.e excuses and evasive 
attempts to gain time ey requests for useless re-presentations of his 
chem. Ultilll.ate:q, under pressure, it appears that he red(!emed all bu.t 
one o:t the checks, _that for the $9.50 milk bill, but alwa7s arter defau1t 
and continuing to 1Hue new worthless checks llhile belatedl.J' redeeming 
the earlier ones. 

In two instances involving three checks, he lett endorsers to r,,a;r 

his obligations I one a noncommissioned officer at a temporar;y station, 

another a chapter ot the American Red Cross. 


The circumstances compel the· conclusion that the acC'USed acted in 

all instances with full knowledge of the insufficiency o! his account 

to pa,- his checks and with a disregard tor their inevitable dishonor · 

alleviated ey no more in 8'JI3 case than an un.tounded hope that tunda 

1IOUl.d become •avail.able" in sane fashion ·to cover ·them before thq would 

reach the drawee bank. Thus, not o~ did he cmplete:q discredit him­

self', but reflected discredit upon the milita17 service., his membership 

in 'Which was assumab:q instI,miental in inducing his creditors to extend 

credit to him and to accept his checks. · 


That the utterance ot bank checks 111.thout maintainirig a bank 

balance or credit sufficient for their payment on presentation con­

stitutes an offense under the 96th Article of War, regardless ot inten1, 

to defraud., is well e•tablishad. (CK 2020ZI (1934) lloElroy, Dig Op JAG 

1912-40, Sec 45.3 (22) J _Cl( '".22,.42,~~ Hµ;htower, 14 BR '17, lOlJ Cll 249006, 

Vergara, 32 BR 5, 121 3 Bull J.A.G 289; CM 249232, Norren, .32 BR 95, 102­
103, .3 Bull' JAG 290,; CN 249993, Yates, 32 BR 255, 261; Cll 25()484., Hebb, 

32 BR 3'11, 402J CK ~1451, 4 Bul JAG s). The additional fact alleged 

1n the Specifications, that the accused knew when he issued his checks 

that he did not have sufficient funds in his bank account to pay them, 

is ~ proved by inference fran the condition ot his account plus the 

fact that.he was the person responsible tor that condition, in the ab­

. sence ot countervailing evidence or explanation. The usual statement is 
that he ie "chargeable" with such knowledge, 'Where the status of the 
account results from his own acts. (Cll 202601, Sperti, 6 BR 171, 214; 
CK 236070, Wanner, 22 Bll. Z79J CJl 2'Y!OW, Bishop, 37 BR 7, 13J ell 2'Yli+l.7, 
~ 37 BR lll, 117,; CM 258314., Reeser, 37 BR )f:111 ,378; Cll 259005, 
Poteet, 38 BR 1'17, 206). ilthough the accused'• account was established 
as a joint account with hia wile., it is clear frail the evidence that he 
was the active person 1n regard to the deposits and withdrawals. If 
there •s aey aotivity in the account unknown to him, pertinent to its 
depleted co~dition,. it was his province to f'urnish· evidence thereof. 
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The burden of going fonard with proof to dispel the ordinar;r inference 
fran the established facts ws upon him. (CM 2492321 Norren, 32 BR 9St 
l03J CM: 249993, Yates, 32 BR 255, 26lJ CM 250484, Hebb, 32 BB '397, 402J. 

'lbe proo.t that the accused made the statement to his· canmand1ng_ 
officer for 'Which he stands convicted under Charge II ns solely upon 
the word of that officer against his own sworn denial. . ~ircumstances 
wre shown which might support an inference or some bias against the. 
accused on the part of the officer concerned, in that the accused bad.1 

. sane lleven years before, left t,he printe employment or that officer 
under circumstances 11hi.ch1the accused testified, indicated sane irritation 
or hostility' against the accused, and in that the same officer, as accused's 
camnanding or.1'1cer, bad rated the accused's .efficiency as "Satisfactory" 
only, in the face of previous ratings of ttExcellent•. Those circum8tances 
were proper for the defense to show. They would have been proper. to 
mow on cross-exandnation of the officer, without forcing the defense to 
call him as its am witness, and the crose-e:mm1uat1on was undul,y re­
stricted in the denial of that right, but no substantial injm-y resulted 
to the accused, as the matter •s f'ully introduced in evidence by testi­
moey and b;y st1pulation. The probative 1'8ight of the circumstances so 
revealed was matter for the court. Its retu.sal to accept the accused's 
denial that he made the oral statement in question may have been in­
fluenced by the established undependable character of his statements to 
his creditors in attempted evasion of their importunities. If so, the 
court was f'ully justi.fi,ed in looking to that record as a measure of his 
credibility". The statement was false~ and its o.ff1cial character.•• 
clear~ established,·as the persistent complaints trom the accused's 
creditors over a period o! several months fo:nned a proper basis :ror his 
oamnand1ng officer to require him to explain and to improve his credit. 
It would have been decorous and desirable, where resort to the 95th 
.A.rticle o! war was camtemplated, to have such statement made in w.ritten 
!'orm, as by indorsement in response to a written request for explanation, 
and not to place upon the court the burden of resolv:illg a direct con­
tradict1on·by the SW0m test.imoey- of' the accused ot the 81'0rn j;,estimony 
of his canmanding of!icez: as to whether· the oral statement was in fact 
made. However, the court was called upon to determine that tact, and 
did so, resolving the ccm£lict of evidence against the accused. Its 
findings were sustained b;y the evidence. · · · 

6. The accused is near~ 42 years o.f age, married. He has one 
minor child b;y his present wife and two children b;y a f o:rmer wite, 
divorced• .He·was graduated .!ran high school in 1921, and according to 
one of his statements in his War Department record, but not others, bad 
three years of college education at Southwest.em University". He is a 
native citizen-of' Texaa.. In civilian life, he was a bookkeeper and 
accountant. He has been a reserve officer since July 27, 1933, 'When he 
was ,,ppointed a second Ueutenant, .~.ca.&"'"J.r.w Reserve. He was. pranoted to 
the grade of first lieutenant 26 August 1936~ · .He served with the 5th 
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cavalry from Z"/ August to 9 September l9JJ, the Civilian Conservation 
Corps from 26 December 1934 to 25 December 19.37, the 12th cavalry !ran 
6 to 19 March 19.'.38, the 5th cavalry .tran JO Ju]3 to 12 Auaust 19.39, at 
Fort Sam Houston, ~ens, from J June to 20 June 1941, and entered on 
extended active on 20 J~ 1942. He 11as promoted to the tempore.ey 
grade ot Captain, Army' or the United States, Air Corps, 24 August 194.3. 
A tour o:t duty as company commander with the Civilian Conservation Corpa 
118S terminated 6 September 1941 at the accused's request but ,r:l.th pre­
judice by reason ot misuse o:t govemment .funds. In connection 'Iiith 
.tinancial embarrassments arising from complaints of creditors and· 
culminating in the present charges, acceptance ot his prottered re­
signation was un.favorab:cy- considered l2 Janu&17 1945. 

? • The court us legal.:cy- constituiied and had jurisdiction of the 
accused and the o.ftenses. No errors injurious~ a.t.tecting the subatantia.l 
rights ot the accused ware committed during the trial. In the opinion 

. o.t the Board o:t Review the record ot trial is lega~ sufficient to 
support the findings o:t guil'tr and the sentence and to warrant con­
firmation ot the sentence. Dismiseal is mandatoey upon conviction ot 
a violation ot .lrticle of war 95 and is authorized upon conviction o:t 
a viol&tion of Article of War 96. 
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SPJB.Q - CK 28)898 lat Ind 

BqMJJ', JA.GO JUL 1 G 1945 
!01 1M S.cretary of 'far 

1. Panuant to KDca.tlfl Order. lio. 9SS6, dated 26 Mq 1945, Ulere 

an ~tted hernith tor 7tfOZ action the record ot trial and the 

op1n1m ot the Board. ot Brt'i.elr . .111 the case ot Captain 1'1.etcher L. , 

Darlnel]T (0-.31ll63), Air Corpe. 


2. Upa trial J,y a-rel. o~al thi8 o.fficer •a .found 

pilt,' ot ~-k1ng and paH:lng eleven ,rorthless checks, aggr, ­

gating $477.10 aad b.il.1Dg to maintain sufficient f'unda 1n bill bank 

account tor their p&)'Illent, 1n rlola~ ot the 96th Article ot 1razo 

(&pec1.t1cat1.ons 1 through 11, inclusive, Charge I), and ot aaldni a 

tal.N otticial statement to hia cQID'IS.Ilding officer that sufficient .tmlda 

bad bee placed 1n h1a b&Dk account to .a7 outatanding checu, in no­

lation ot tbl 9Sth Article ot war (Specitication, Charge II). Be •a 


· untcced to be d181111.a•ed the ,ervice. The rn1n1.zJi autborit,' apprond 
· t.lw oat.Ace and forwarded tu record ot trial for action under tibe · 
48th A.rt.1.cle ot Dr. · 

3. A nmmar:, ot the evidence 1tJJJ.7 be found in the accam.paeying 

op1aicn ot the Board ot Bffiew. The 'Board is ot the op1.nion that the 

record ot trial. ia le&&l..1¥ autticimt to aupport the !1nclinga 8Dd sen­

tence and to warrant· ccmfi:nnation o! the sentence. I concur 1n that 

opill1on. 


The accuaed otficer, a pro.feaaional accountant nearq 42 years old, 
atationed at Wichita, Kanaaa, after tranater fraa Texaa stations, Ol1 
A.rsJ' Air Forcea Contract .A.udit Bre.nch duty, made and passed eleven 'IR>rt.h­
leae checks aa,.1.nat a naniDal accomit previousq established b7 hill at a 
ballk in Br,an; Taaa. the checka •re m.ade to pencma and buaineH c~ 
cema 11a Wichita and 'Wil:l!ield, laz111uJ Day:ton, CldoJ Iamaa City-, Jfiaaoari 
and Swaatwater, Tuaa. Thq varied 1n amount frail $2.60 to $200, aggre­
gated 1477.10., and 11ere iseued. over a period frca 16 Auguat 1944 to l3 
Jlovaber 1944. One, tor $200, was for a dOWD-pa,ment en the ~se ot 
a haneJ one, .tar $102, •s !or house rent.al; two, !or $15 and tor $2.60,. 
were tor merch&DdiseJ two, tor i'}.SO and 118, .wre tar old hilla tar milk· 
and tor lAndr,r at a to:rmer stat.iou; the remaining .five~ for amounts .from 

"$20 to $35., were tor cash. In each iutance, the accused kMw that hi• 
&ooount, •• or probab~ •• ineufticient to 'fl&1' the checu on presentation, 
and issued 'tbar& on ~o better prospect· ct payment than the untounded hope 
that •tunda would be nailabte•. J.11 wre dishonored m pnaentation, 
&Qme ot them twice. After beini granted emergency leave to go to Bryan, , 
faas, and atrai&hten up his ebarrening financial a.ttairs, the accused 
•a ottici&l.JJ' asked by hia comanding officer 1'hether he had made arrange­
ments to take care <J! his outstanding checb, and, as the court tound upon 
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the evidence, answred ora111" that suf'!icient m0Jl87 had been pl&ced in 
his account to do so. Thia statement, was deliberate~ false. !he. accuaed, 
under oath, denied a~ the trial that he had made the 'stat.ement. Uthough 

, the accued ultimateq redeemed all of his checks except the one tor the ' 
$9.50 milk bill, some promptq and 8011la belatedq, the record nni.ls a 
long an.ti uniform trail of defaulted obligations, abused credit am epacio~, 
evasive excuses o.t:'.rered to his creditors by the accused without regard ~or' 
truth, l'lhereby it is evident that he has thorough11' diecreditad hiuelt. 
and retlected disrepute upon the serrlce ..w11ereaver be has. been stationed 
on hu present war ot extended aot.ip clut.,. 

. . . 

I recarnnenc1 that t.be sentence although inadequate be confirmed and 

carried into a»cution. ·
1 

4. Inclosed is a tom ot ac.ticn designed to carI7 into a»cut.ion 

the foregoing recC11111endation, should it meet 111th 7uar apprcnal. • 


• 

2 Incle r MIBOH C. C1WlER 
1. B8c ot trial Jlajor General. 
2. :rorm ot actic:n '?be Judge .ldvooate General. 
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